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PREFACE 

TO  THE  SECOND  EDITION. 

When  the  first  edition  of  this  work  was 
put  to  press,  the  authors  were  g^uided  in  their 
determination  as  to  the  number  of  copies, 
by  the  usual  sales  of  similar  productions. 
The  impression  was,  consequently,  a  limited 
one.  It  was,  indeed,  but  little  expected, 
that,  in  the  short  period  of  twelve 
months,  there  would  be  a  demand  for 
another  edition.  In  preparing  this  for 
the  press,*  no  pains  have  been  spared 
to  .render  it  worthy  of  that  patronage 
which  the  members  of  an  enlightened  and 
liberal  profession  have  already  bestowed. 
The  volume  has  been  carefully  revised  and 
corrected ;  a  table  of  cases  cited  prefixed ; 
additional  references  introduced  ;  and  all  the 
subsequent  decisions,  on  the  same  points, 
duly  noted. 

WILLIAM  W.   HENING, 
WILLIAM  MUNFORD. 
Richmond,  March  7,   1809. 

PREFACE 
TO    THE    FIRST    EDITION. 

In  presenting  the  following  Reports  to  the 
public  the  authors  cannot  resort  to  a  very 
usual  apology,  **that  the  notes  were  taken 
merely  for  their  own  private  use.**  We 
commenced  them  professedly  with  a  view  to 
disseminate  the  decisions  of  the  Supreme 
Courts  of  Virginia,  as  early,  and  in  as  authen- 
tic a  manner  as  possible.  Whatever  imper- 
fections, then,  may  be  found  in  the  work, 
must  be  ascribed  to  the  nature  of  the  under- 
taking ;  to  our  inexperience  in  such  pursuits, 
or,  we  hope,  to  any  cause  rather  than  the 
want  of  a  sacred  regard  to  truth. 

Of  all  the  duties  which  devolve  on  a  Re- 
porter, certainly  none  are  more  important 
than  those  relating  to  the  state  of  the  case 
and  the  opinions  of  the  Judges.  With  respect 
to  the  first  of  these  objects,  we  have  uni- 
formly endeavoured  to  give  a  concise  and 
accurate  statement  of  the  points  in  contro- 
versy, and  of  such  circumstances  in  each  case 
as  were  necessary  for  its  elucidation.  In 
order  to  accomplish  this,  we  have  not  con- 
fined ourselves  to  the  briefs  of  counsel  ; 
but  whenever  any  fact  or  circumstance, 
omitted  in  them,  appeared,  from  the  argu- 
ment or  decision,  to  be  of  importance,  we 
have  invariably  consulted  the  records  them- 
selves. As  to  the  second  object,  the  notes 
of  the  Judges  (which  they  were  so  obliging 
as  to  furnish)  have  precluded  the  possibility 
of  any  inaccuracies.  None,  it  is  believed, 
will  be  discovered,  except  such  as  are  merely 
typoR  raphical. 

But  the  most  embarrassing  part  of  our 
whole  undertaking'  related  to  the  arguments 
of  counsel.  To  give  them  at  large,  we  were 
sensible,  would  swell  the  volume  to  an 
enormous  size.  To  omit  them  altogether, 
and  insert  merely  the  positions  advanced  by 
counsel  without  their  reasons  in  support  of 
them,  would  not  only  convey  a  very  inade- 
quate idea  of  the  merits  of  the  several 
speakers,  but  often  leave  the  case  perfectly 
unintelligible.  We  therefore  determined  to 
pursue  such  a  middle  course,  as  would  guard 
against  too  much  prolixity,  on  the  one  hand, 
and  too   much  brevity,  on   the  other.     This 


we  found  to  be  a  work  of  infinite  delicacy 
and  difficulty.  Counsel  often  take  a  wide 
range  in  argument,  and  dwell,  with  great 
zeal  and  ability,  on  points  which  the  Judge& 
do  not  think  it  necessary  to  consider,  in  that 
particular  cause,  indeed,  it  is  frequently  im- 
possible for  the  counsel  to  know  beforehand 
what  special  grounds  of  law  or  equity  will 
influence  the  opinions  of  the  Judges.  Hence  ' 
it  is,  that  a  considerable  proportion  of  the 
notes  taken  by  a  Reporter  during  a  discus- 
sion, have  no  application  to  those  points* 
which,  by  the  Court,  are  regarded  as  essential 
to  the  decision.  The  business  of  selection  is, 
of  course,  very  laborious  ;  for,  (strange  as  it 
may  appear,)  it  is  strictly  true  that  we  could 
report  at  full  length,  with  much^reater  facil- 
ity, and  in  one  third  of  the  time  that  is  requi- 
site to  abridge,  so  as  to  insert  such  arguments* 
only  as  were  applicable  to  the  points  decided, 
excluding,  even  from  them,  every  thing  but 
the  substance  in  a  condensed  form.  Yet  it 
has  been  indispensably  necessary  to  adopt 
this  plan.  For,  were  we  to  act  otherwise ; 
were  we  to  mention  all  the  doubts  and  objec- 
tions suggested  by  the  ingenuity  of  able 
counsel,  we  should  furnish  materials  for 
litigation,  instead  of  communicating  the  law 
as  settled  by  the  highest  judicial  tribunal  of 
our  country.  These  remarks  are  due  to  the 
cause  of  truth  ;  and,  while  we  hope  they  will 
be  considered  by  the  gentlemen  of  the  bar 
as  a  sufficient  apology  for  the  brevity  with 
which  their  arguments  are  reported,  we 
think  it  but  just  to  say,  that  the  extent  of 
their  talents  ought  not  to  be  estimated  by 
the  epitomes  which  we  have  presented.  In  a 
few  leading  cases,  however,  in  which  great 
principles  were  settled,  we  have  felt  our- 
selves at  liberty  to  indulge  in  a  more  diflFuse 
manner  ;  particularly  in  the  case  of  ^mith 
and  Wife  v.  Chapman,  (which  is  more 
like  a  digest  ot  the  law  relative  to  an  impor- 
tant subject  than  a  report  of  a  single  >case,) 
we  were  induced,  by  the  advice  of  those  in 
whom  we  justly  reposed  the  highest  confi- 
dence, to  give  the  arguments  of  the  counsel 
on  both  sides  nearly  as  they  were  delivered. 
If  in  that,  and  a  few  other  cases,  they  shall 
still  appear  too  lengthy  to  some  of  our 
readers,  we  trust  that  due  allowance  will  be 
made  when  they  reflect  that  the  plan  of 
speedy  publication  would  not  permit  us,  in 
every  instance,  to  perform  effectually  the 
task  of  abbreviating,  engaged  as  we  have 
been  in  various  professional  and  public 
duties.  Yet,  we  believe,  the  attentive  and 
candid  reader  will  acknowledge,  that,  gener- 
ally, the  arguments  are  comprised  in  as 
narrow  a  compass  as  possible  consistently 
with  a  clear  understanding  of  the  grounds  of 
the  several  decisions. 

From  the  bench,  the  bar,  and  the  officers 
of  the  court,  we  have  received  the  most 
liberal  assistance ;  for  which  we  request 
them,  individually,  to  accept  our  grateful 
acknowledgments. 

To  the  public,  also,  our  thanks  are  due 
for  the  encouragement  the  work  has  hitherto 
experienced  ;  and  we  avail  ourselves  of  this 
opportunity  to  declare,  that  it  will  be  carried 
on,  according  to  its  original  plan,  so  long  as 
that  encouragement  shall  be  continued. 

WILLIAM  W.  HENING, 
WILLIAM  MUNFORD. 
Richmond,  June  1st,  1808. 
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RULES  OF  PRACTICE 

SETTI^KD  BY  THE  I,ATE  HIGH  COURT  OP  CHANCBRY,   AND  PRB9KNT  SUPERIOR 
CX>URT  OF  CHANCERY  FOR  THE  RICHMOND  DISTRICT, 


1.  Tbe  causes  on  the  Court  docket  must  be  called 
and  tried  in  the  order  they  stand :  unless  for  g^ood 
cause  shewn,  a  cause  may  he  passed  over  or  con- 
tinued. 

2.  In  every  cause  brousrht  before  the  Court,  for 
trial,  the  counsel  for  the  plain tifC  must  read  the 
papers  and  open  his  cause:  he  will  be  answered  by 
the  counsel  for  the  defendant:  who  will  be  replied 
to  by  the  plaintiff's  counsel,  and  this  will  end  all 
discussion. 

S.  But  two  counsel  will  be  allowed  to  arsrue  on  one 
side  of  any  cause,  without  leave  of  the  Court,  which 
may  never  be  asked  for.  unless  in  a  case  of  impor- 
tance and  dlfQculty. 

4.  Counsel  must  prepare  notes  for  their  decrees. 

5w  Whatever  the  parties,  by  counsel,  asrree  to  do, 
in  any  cause  dependlnfir,  they  may  direct  the  clerk 
to  enier  accordinsrly,  without  troublingr  the  Court. 

a  The  rules  in  the  office  will  be  strictly  conforma- 
ble to  the  act  of  Assembly,  unless  by  consent  of 
parties,  and  so  to  be  entered,  by  the  clerk. 

7.  All  the  papers  or  documents  referred  to  by  any 
bill,  as  part  thereof,  must  be  filed  with  it,  or  the  suit 
may  be  dismissed,  as  for  the  want  of  a  bill. 

8.  No  cause  is  to  be  brought  on  the  Court  docket, 
at  any  time,  unless  it  be  ready  for  trial,  ag'ainst  all 
or  some  of  the  defendants  against  whom  relief  is 
really  sought. 

9.  No  suit  shall  be  reinstated,  that  has  been  dis- 
missed, in  Court,  unless  for  good  cause  shewn,  and 
upon  reasonable  notice  thereof  to  the  adverse  party 
or  his  counsel. 

ALTSBEO  FROM    MAT  27,  178& 

10.  Objections  to  securities  given  for  the  prosecu* 
tion  of  any  suit,  in  this  Court,  may  be  made  at  any 
time  dnring^  the  pendency  of  such  suit,  upon  firlving- 
to  the  adverse  party  reasonable  notice  thereof. 

November  21. 17&5. 

11.  No  objection  to  any  deposition,  for  want  of 
notice,  shall  be  received,  after  the  cause  is  set  for 
hearing,  unless  such  objection  be  filed  previously 
thereto. 

I2L  Commissions,  to  take  depositions,  may  issue  at 
any  time,  after  the  cause  in  which  they  may  be 
required  is  set  for  hearinsr,  without  any  application 
to  the  Court  for  that  purpose:  and  exceptions  to  the 
reading  of  such  depositions,  may  be  made  at  any 
time  before  the  hearing  of  the  cause. 

September  38,  1796,  and  September  28, 1805. 

12.  That  the  papers  read  at  the  hearing  of  any 
cause,  in  this  Court.  In  which  an  issue  may  be 
directed,  may  be  read,  upon  the  trial  of  such  issue. 
before  the  Court  of  common  law,  to  avail  there, 
as  much  as  they  ought  to  avail  here:  but,  that 
exceptions  there,  to  such  testimony,  may  be  made 
a.s  in  other  cases. 

14.  Suits  brouffht  for  dower,  for  alimony,  or  for 
freedom,  notwithstanding  the  rule  before  laid 
down,  may  be  tried  at  the  first  term  after  they  are 
set  down  for  hearing. 

15.  Suits  for  the  division  of  estates,  or  upon  mort- 
g'acres.  where  they  present  great  and  peculiar  hard- 
ship, verified  either  by  affidavit,  or  the  statement 
of  counsel,  who  will  be  regarded  by  the  Court  as 
pledflriniT  his  honour  for  the  truth  of  the  facts 
stated,  and  to  which  he  must  subscribe  his  name, 
may  always  be  put  into  the  hands  of  the  judge  in 
vacation,  as  soon  as  they  are  ready  for  hearing, 
that  they  may  be  determined  by  the  succeeding 
Court,  without  loss  of  time. 

NOVEMBER  18, 1788. 
1&  That  in  all  cases  where  accounts  are  directed, 
the  commissioner  shall  proceed  ex  parte,  upon  one 
month's  notice  to  the  party  who  shall  fail  to  attend: 
but  he  may,  for  good  cause  shewn,  g-ive  a  farther 
day;  but  he  must  make  the  same  a  part  of  his 
report 

17.  All  reports  made  by  the  master  commissioners 
of  this  Court, 'in  matters  of  account  must  lie  until 
the  term  succeedinsr  that  to  which  they  are  made, 
before  they  are  acted  upon  by  the  Court,  unless  for 
good  cause  shewn. 

ALTERED  ITROM  AUGUST  11,  1790. 

18.  To  all  such  reports,  exceptions,  if  to  be  taken. 


must  be  stated  in  writing,  and  filed  with  the  clerk 
of  this  Court,  thirty  days  preceding  the  term  at 
which  they  may  be  acted  upon. 

19.  The  trial  of  suits  In  which  accounts  have  been 
directed,  and  not  reported,  will  not  be  delayed  or 
continued  merely  on  that  account  but  will  be  tried 
or  not.  according  to  the  circumstances  of  each  case. 

20.  The  first  and  last  day*  of  every  term,  and  every 
Saturday  during  the  term,  shall  be  motion  day. 

21.  The  Injunctions  upon  the  motion  docket  shall 
be  all  called  over  in  the  order  they  stand,  every 
motion  day.  and  taken  up  or  not.  as  the  counsel  for 
the  defendant  shall  think  proper. 

22.  The  counsel  shall  then  be  called  over,  beginning 
with  the  attorney  general  first  and  the  rest  in  the 
order  they  qualified  in  Court,  that  each  may  be 
heard  In  such  motions  as  are  not  docketed:  but  no 
srentleman  will  be  allowed  to  make  more  than  one 
motion  at  a  time. 

23.  In  every  case  wh6re  a  bill  is  presented  for  an 
injunction,  the  documents  referred  to  as  a  part 
thereof  must  accompany  the  bill,  before  the  subject 
will  be  considered  by  the  Court  or  the  judge  thereof 
In  vacation,  unless  for  good  cause  shewn. 

24.  In  no  case  will  a  second  application  for  an  in- 
junction be  heard,  either  In  Court  or  by  the  1udge 
thereof  In  vacation,  without  notice  to  the  adverse 
party,  unless  for  good  cause  shewn. 

25.  In  all  cases  where  bond  and  security  must  be 
given  with  the  clerk  of  this  Court  and  no  time  Is 
fixed  upon  by  law,  in  which  It  must  be  done:  then, 
it  must  be  given  within  thirty  days,  unless  other- 
wise directed  by  the  Court,  or  the  judg-e  In  vacation, 
or  the  order  under  which  It  Is  directed,  will  not 
avail  the  party  any  thing. 

2fi.  The  affidavits  that  have  been  read,  upon  a 
motion  to  dissolve.  In  case  the  suit  should,  for  good 
cause  shewn,  be  carried  on  as  an  original  suit  In 
Chancery,  will  be  regarded  by  the  Court  as  testi- 
mony, on  the  final  hearing  of  the  cause,  unless  they 
be  objected  to  at  the  time  cause  shall  be  shewn 
against  the  dismission  of  such  suit  and  notice 
thereof  given  to  the  adverse  partj'.  which  will  be 
sufficient  if  Indorsed  on  the  papers  in  the  cause,  or 
entered  at  the  rules  with  the  clerk  of  this  Court. 

27.  Objections  to  affidavits,  taken  on  motions  to 
dissolve  Injunctions,  must  be  made  before  any  such 
motion,  by  stating  the  objection  on  every  such 
affida^t 

28.  In  all  cases  where  affidavits  are  to  be  read  in 
support  of,  or  in  opposition  to.  any  motion  to  be 
made  In  Court,  or  to  the  judge  thereof  In  tacatlon, 
reasonable  notice  must  be  given  to  the  adverse 
party,  of  the  time  and  place  of  taklngr  the  same. 

November  31, 1785. 

29.  The  clerk  shall  keep  a  docket  of  all  Injunctions 
put  down  for  dissolution,  noting  therein  the  day 
each  case  is  put  down,  for  the  inspection  of  counsel, 
which  shall  be  deemed  sufficient  notice  thereof  to 
the  adverse  party. 

Ibid. 

80.  No  motion  shall  be  admitted  for  dissolving^  an 
injunction,  unless  the  answer  shall  have  been  filed 
before  the  commencement  of  the  term.  In  which  the 
motion  is  offered,  except  in  cases  of  Injunctions 
granted"  within  three  months  preceding  such  term. 

31.  Between  the  last  rule-day  preceding  every 
term,  and  Its  commencement  the  clerk  must  regu- 
larly go  through  all  the  causes  depending,  and 
enter  in  the  order  book,  all  such  orders  and  decrees. 
as  would  In  the  next  term  be  matters  of  course, 
that  on  the  first  day  of  such  term,  they  may  be 
read,  corrected  and  signed,  as  the  orders  of  the  day. 

82.  On  the  last  day  of  every  term,  the  clerk  must 
call  over  all  the  Injunctions  dissolved  at  the  preced- 
ing term,  and  dismiss  them,  unless  ^ood  cause  to 
the  contrary  be  shewn. 

♦♦♦For  additional  rules  of  the  Superiour  Court  of 
Chancery  for  the  Richmond  District,  see  post  page 
19,  and  the  commencement  of  vol.  2. 


♦By  the  lOth  additional  rule,  prefixed  to  the  second 
volume  of  these  reports,  the  day  preceding  the  last 
day  of  every  term  Is  motion  day:  and  so  much  of 
this  rule  as  prescribes  that  the  last  day  shall  be 
motion  day.  Is  rescinded. 


RULES  OF  THE  COURT  OF  APPEALS, 

FROM  ITS  ESTABI^ISHMBNT,  TO  THE  END  OP  MAY  TERM,   1806. 


APRIL  29,  1784. 

In  all  cases,  wb ether  of  appeal,  adjoamed  for 
difficulty,  writ  of  error,  or  otherwise,  the  Ck>urt  will 
proceed  to  a  hearing  at  the  term  next  succeeding 
that  to  which  such  case  shall  be  returned  or  sent 
up,  unless  for  good  cause  the  Court  shall,  in  any 
case,  rule  a  hearing  at  the  first  term. 

NOVEMBER  6,  17M. 

The  Court  will  hear  no  case,  brought  before  it  by 
appeal,  by  adjournment  for  novelty  or  difficulty,  by 
writ  of  error,  or  otherwise,  in  the  term  to  which  the 
record  in  that  case  shall  be  returned  or  sent  up, 
unless  reasonable  notice  be  ffiven  of  a  motion  to  be 
made  for  such  hearing. 

NOVEMBER  13.  1787. 

In  all  criminal  cases  adjourned  from  the  General 
Court,  the  Court  will  proceed  to  a  bearing  in  the 
term  to  which  the  record  is  returned,  unless  good 
cause  be  shewn  to  the  contrary.* 

JULY  1,  1790. 

Ordered,  that  no  affidavits  be  read  in  support  of, 
or  in  opposition  to,  any  motion  hereafter  made  to 
the  Court,  unless  reasonable  notice  be  griven  to  the 
opposite  party  of  the  time  and  place  of  takiner  the 
same,  or  srood  cause  be  shewn  why  such  notice  is 
not  ffiven. 

Ordered,  that  objections  to  securities  criven  upon 
obtain iner  writs  of  supersedeas,  writs  of  error,  or 
appeals,  shall  hereafter  be  made  to  that  Court  to 
which  the  writ  or  record  shall  be  returnable,  and 
not  afterwards. 

OCTOBER  28,   1795. 

Ordered,  that  when  an  appeal  is  entered  from  a 
judgment  of  the  District  Court,  and  the  record  is 
not  transmitted  to  the  clerk  of  this  Court  before 
the  end  of  the  second  term  after  the  appeal  is 
granted,  the  record  shall  not  be  received,  and  the 
cause  docketed,  but  by  leave  of  the  Court,  to  be  ob- 
tained on  motion,  and  for  ffood  cause  shewn;  of  the 
time  of  making  which  motion,  reasonable^  notice 
shall  be  previously  riven  to  the  other  party. 

NOVEMBER  18,  1808. 

In  all  cases,  whether  of  appeal,  writ  of  error, 
or  otherwise,  the  Court  will  proceed  to  a  hearing, 
at  the  term  to  which  such  case  shall  be  returned  or 
sent  up,  unless  srood  cause  shall  be  shewn  to  the 
contrary. 

MAY  15,  1804. 

A  clear  and  concise  state  of  the  case  of  each  party 
in  an  appeal,  writ  of  error,  or  supersedeas  from  a 
decree  of  the  Hlerh  Court  of  Chancery,  or  any 
District  Court  in  Chancery,  or  from  a  Judgment  of 
the  General  Court  or  any  District  Court,  in  which  a 
demurrer,  special  verdict,  case  Agreed,  demurrer 
to  evidence,  bill  of  exceptions,  or  point  reserved, 
shall  constitute  apart  of  the  record  or  exhibits  in 
the  cause,  with  the  points  insisted  on,  sig'ned  by  his 
counsel,  and  printed  or  fairly  transcribed,  the  ex- 

*By  an  act  of  Assembly  passed  on  the  28th  day  of 
October,  1793,  it  is  declared,  "that  it  shall  not  be 
lawful  for  the  Hig-h  Court  of  Chancery,  or  General 
Court,  to  remove  before  the  Court  of  Appeals,  by 
adjournment,  any  question,  matter  or  thiner. 
whatsoever." 


pense  whereof  shall  be  taxed  in  the  bill  of  costs> 
shall,  after  the  end  of  this  present  term,  be  deliv- 
ered to  each  Judffe  time  enough  before  the  hearing 
of  the  cause:  And  that  no  error,  other  than  such  as 
shall  be  pointed  out  and  insisted  on  in  such  state- 
ment, on  the  part  of  the  plaintifiF  or  appellant,  shall 
be  (without  leave  of  the  Court)  admitted  as  a 
irround  for  argument  on  the  hearingr  of  the  cause, 
or  for  reversal  of  the  decree  or  Judgrment  soufirht  to 
be  reversed.  And  that  all  depositions  and  exhibits, 
accounts  and  articles,  intended  to  be  relied  upon  or 
objected  to  in  thearsrument.  be  particularly  noticed 
in  such  state,  and  recited,  and  a  reference  thereto 
In  the  official  copy  of  the  record  in  the  cause,  made. 

MAY  21,  1804. 

After  the  end  of  this  present  term,  all  causes  de- 
pending In  this  Court,  which  shall  be  ready  for 
hearing  in  pursuance  of  the  rule  of  this  Court  made 
on  the  15th  day  of  this  present  monUti.  shall,  unless 
good  cause  be  shewn  to  the  contrary,  be  heard  In 
the  same  order  in  which  they  stand  upon  the 
docket 

MAY  16. 1806. 

Ordered,  that  no  petition  for  an  appeal  to  reverse 
any  decree  of  any  inferior  Court  for  error  in  such 
decree,  shall  hereafter  be  received  or  allowed  by 
this  Court,  unless  the  nature  of  the  case,  and  the 
errors  supposed  to  exist  in  the  decree  souerht  to  be 
reversed,  be  clearly  and  distinctly  set  forth  in  such 
petition,  and  the  same  be  slfirned  by  the  party,  or 
the  counsel  preferrlnsr  the  same,  or  some  other 
counsel  practising  in  this  Court. 

MAY  5,  1800.  ' 

The  multiplicity  of  suits  upon  the  docket  of  this 
Court,  whilst  it  furnishes  a  reason  why  the  Court 
should  for  good  cause  shewn,  ffrant  a  speedy  hear- 
ing in  certain  cases  of  peculiar  hardship,  or  gren- 
eral  Inconvenience,  on  the  other  hand,  admonishes 
the  Court  not  to  postpone  the  heariner  ol  causes 
lonfir  depending  in  Court,  in  which  the  parties  may 
be  no  less  anxious  for  a  speedy  decision,  and  in 
which  the  hardship  and  inconvenience  may  possi- 
bly be  as  erreat  as  in  any  others,  unless  the  reasons 
assigned  for  giving  a  priority  to  later  cases  be.  not 
only  extremely  strong,  but  presented  to  the  Court 
In  a  manner  which  can  leave  no  doubt  in  the  breast 
of  the  Court  of  the  propriety  of  giving  the  prefer- 
ence asked  for.  This,  it  is  the  opinion  of  the  Court, 
can  only  be  done  by  a  clear  and  candid  sute  of  the 
case,  and  of  the  facts  on  which  the  reasons  for  de- 
parting from  the  regular  course,  are  founded, 
verified  by  affidavit,  where  such  can  be  obtained,  or 
signed  by  the  counsel  preferring  the  petition,  who 
will  thereupon  be  regarded  by  the  Court  as  pledg- 
ing his  honour  for  the  truth  thereof:  notice  of 
which,  by  presenting  a  copy  of  the  petition  to  the 
counsel  for  the  adverse  party,  is  to  be  given  at  least 
four  days  before  the  petition  shall  be  presented  to 
the  Court.  And  in  case  the  petition  Is  intended  to 
be  opposed,  the  adverse  counsel  are  to  present 
to  the  Court  and  the  counsel  for  the  petitioner,  in 
writing,  the  reasons  for  such  opposition,  verifying 
or  denying  in  the  same  manner  any  facts  which 
may  be  relied  on  in  support  of.  or  opposition  to  the 
petition,  at  least  one  day  before  the  petition  shall  be 
presented;  w^hich  matters  so  stated,  the  Court  will 
take  into  consideration  without  argument,  and 
decide  thereupon  as  to  them  shall  seem  most 
reasonable. 

S*  For  additional  rules  of  the  Court  of  Appeals, 
see  post,  page  409.  Also.  Vol.  2,  at  the  end  of  de- 
cisions of  April  term,  1808. 


On  Sunday,  the  8ih  day  of  June,  t8o6,  the  Venerable  GEORGE  WYTHE,  Judge  of  the 
Superior  Court  of  Chancery  for  the  Richmond  District,  departed  this  life,  in  the  eighty-first 
year  of  his  age;  and  on  the  i4th  of  the  same  month,  CREED  TAYLOR,  Esquire,  was 
appointed  his  successor,*  who  took  his  seat  accordingly,  at  the  ensuing  term. 


•This  appointment  was  made  by  the  Executive,  during  the  recess  of  the  General  Assembly,  and  was 
unanimously  confirmed  by  the  Legislature  at  their  ne  xt  session. 
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SELECT  CASES, 

RBtATiNG  CHIBFI.Y  TO  POINTS  OF  PRACTICE,  DBCIDED  BY  THE 

SUPERIOE    COURT    OF    CHANCERY 

FOR  THE  RICHMOND  DISTRICT  ; 

IN  THE  THIRTY-FIRST  YEAR  OF  THE  COMMONWEAl^TH. 


CREED  TAYLOR,  Esq.,  Chancei.i.or. 


Ross  V.  Pleasants,  Shore  &  Co.  and  Others. 

Wednesday.  September  10. 1806. 

InfunctloB*— New  Secartty— If  at  any  time,  the  secu- 
rity for  in-osecutlnff  an  injunction  shall  prove  to 
be  insufficient,  the  court  will  require  unexception- 
able security  to  be  Rrlven. 

In  this  case,  the  only  question  was,  whether 
the  plaintiff  should  be  ruled  to  give  other 
securitv  for  prosecuting*  the  injunction 
granted  him  in  1798,  the  present  security 
being  insufficient. 

The  Court  directed  that,  unless  unexcep- 
tionable security  be  given  on  or  before  the 
last  day  of  the  present  term  for  prosecuting 
the  said  injunction,  it  should  stand  dissolved 
as  an  act  of  this  day. 


White  V.  Fitzhugh,  Lewis  and  Johnston. 

Thursday,  September  11, 180ft. 

Cbaaoery  Pmctice— Orantlns:  Favors. —A  Court  of 
Equity  win  not,  at  the  instance  of  a  party  askiner 
a  favour,  e'rantit,by  imposinsr  conditions  on  the 
other  party. 

Sane— ln|anctiont~ Abatement—  Revival—  When  an 
injunction  has  abated  by  the  death  of  the  defend- 
ant, the  Court  will  make  a  rule  that  it  shall 
stand  dissolved,  unless  the  complainant  will 
revive  itasrainst  the  representatives  of  the  de- 
fendant, within  a  sriven  time  after  they  shall 
have  qualified. 

The  complainant  obtained  an  injunction 
in  this  Court  to  stay  proceedings  at  law  upon 
a  judgment  of  the  District  Court  of  Freder- 
icksburg, recovered  in  the  name  of  the  de- 
fendant Fitzhugh,  for  the  benefit  of  the 
defendant  Johnston,  to  whom  the  bond,  on 
which  the  judgment  at  law  was  rendered, 
had  been  transferred  by  the  defendant  Lewis, 
without  assignment ;  and,  before  the  answers 
came  in,  the  defendant  Fitzhugh  died. 

Botts,  for  the  defendants,  moved  for  an 
order,  that  unless  the  complainant  would 
agree  to  appear  at  the  next  Court  to  be  holden 
fqr  the  District  of  Fredericksburg, 
2  and  *there  consent  that  the  judgment 

at  law  should  stand  and  be  revived  in 
the  name  of  such  person  as  might,  in  the 
mean  time,  take  administration  upon  the 
estate  of  the  defendant  Fitzhugh,  the  injunc- 
tion should  be  dissolved,  without  discussing 
its  merits.  Of  this  application,  notice  had 
been  given  to  the  plaintiff. 

By  the  Court.  In  a  Court  of  Equity,  the 
party  applying  for  relief  is  sometimes  sub- 


jected to  conditions,  which  must  be  complied 
with  before  such  relief  can  be  obtained  ; 
for  example,  if  the  complainant  was  now 
asking  for  his  injunction,  the  usual  condi- 
tions would  be  imposed,  and  one  would  be, 
that  he  should  consent  to  revive  the  judg- 
ment at  law  :  But  it  never  has  been  the 
practice  of  this  Court,  at  the  instance  of  a 
party  asking  a  favour,  to  grant  it,  by  im- 
posing conditions  upon  the  other  party. 

The  motion  is,  therefore,  overruled. 

But  the  Court  will  have  no  objection  to 
make  a  rule  upon  the  complainant,  that 
the  injunction  shall  stand  disbolved,  unless 
he  will  revive  it  against  the  representatives 
of  Fitzhugh,  within  a  given  time  after  they 
shall  have  qualified.  The  defendant,  then, 
for  whose  benefit  the  judgment  was  obtained, 
may,  in  their  names,  proceed  to  renew  it  in 
the  course  prescribed  by  law. 


*See  monofrraphic  nets  on  '*ln  J  unctions"  appended 
to  Clay  tor  v.  Anthony,  li  GratL  518. 

'^SeefireneraJly.  monographic  note  on  "Injunctions" 
appended  to  Clay  tor  v.  Anthony,  iSGratt  518. 


Vass  V.  Magee. 

Monday,  September  15. 1806. 
Injunction*-  Dissolution  after    New  Trial   Ordered.— 

When  an  Injunction  has  been  granted  and  a 
trial  at  law  directed,  the  Court,  if  it  is  satisfied 
that  the  injunction  ousrht  to  have  been  dissolved, 
will,  notwitbstandlnsr  no  verdict  has  been  certi- 
fied, set  aside  the  order  for  a  new  trial,  and  dis- 
solve the  injunction. 

In  this  case  an  injunction  was  awarded 
to  stay  proceedings  on  a  judgment  of  the 
District  Court  of  Fredericksburg,  and  in 
March  last,  a  new  trial  of  the  suit  at  com- 
mon law  was  directed,  but  no  verdict  having 
been  certified,  the  defendant  moved  to  set 
aside  the  order  directing  such  trial,  and  to 
dissolve  the  injunction.  The  cause  stood 
upon  the  motion  docket.  The  motion  was 
objected  to,  upon  the  ground  that  the  Court 
will  not  interfere  where  a  new  trial  has 
been  directed,  but  will  wait  the  event  of 
such  trial. 

By  the  Court.  From  an  examination  of 
the  papers  in  this  case,  the  Court  will  be  able 
to  decide  more  correctly  upon  the  objection 
made  to  the  motion  :  but  will  now  observe, 
that,  while  the  former  decisions  of  this  Court, 
which  have  produced  interlocutory  orders, 
will  be  very  much  respected,  and  not  inter- 
rupted upon  slight  occasions,  yet  such  orders 
will  not,  in  themselves,  be  sufficient  to 
3  prevent  *a  motion  like  the  present,  or 

the  hearing  of  a  cause,  regularly  called, 
upon   the  Court-docket.     In  every  such  case, 

•See  monoifraphic nof (f  on  "Injunctions"  appended 
to  Claytor  v.  Anthony,  15  Gratt  518. 
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the  Court  will  inspect  the  papers,  and  be 
regulated  by  what  shall  appear  just  and  rea- 
sonable. 

In  the  present  case,  the  Court,  having  very 
diligently  examined  the  papers,  to  discover 
the  grounds  on  which  the  injunction  was 
granted,  is  perfectly  satisfied  that  it  should 
have  been,  upon  the  former  motion,  dissolved, 
and  that  of  course,  a  new  trial  should  not 
have  been  directed. 

The  order,  therefore,  of  March  last,  direct- 
ing such  trial,  must  be  set  aside,  and  the 
injunction  now  dissolved. 


J  ones  V.  Jones. 

Tuesday,  September  16. 180A. 

AtUchment.*— An  attachment  will  not  lie  for  one 
Joint  complainant  asrainst  another,  who  has  re- 
ceived more  than  his  proportion  of  a  decree. 

Same— CostAt— Attorney's  Pee.— On  overrulinff  the 
motion  in  such  case,  costs  were  directed  to  be 
taxed,  inclndinff  an  attorney's  fee. 

This  was  a  motion  on  behalf  of  Robert 
Jones,  for  an  attachment  against  Ambrose 
Jones,  for  a  contempt  in  obstructing  a  decree 
of  this  Court,  of  which  motion  notice  had 
been  duly  given.  The  parties  had  been  joint 
plaintiffs  in  a  suit  against  Thomas  Davis, 
for  some  negroes  and  their  profits ;  and  had 
obtained  a  decree  in  March,  1805,  from  which 
the  defendant  in  that  suit  had  appealed :  in 
May  of  the  same  year,  the  appeal  was  with- 
drawn, and  so  much  of  the  decree  as  directed 
an  account  of  the  profits,  was  set  aside.  No 
process  was  ever  issued  to  enforce  the  resi- 
due. The  defendant  now  before  the  Court 
was  said  to  have  received  to  his  own  use,  the 
whole  of  the  profits  of  the  negroes,  and  to 
have  refused  to  account  with  the  plaintiff  ip 
this  motion,  for  his  proportion  thereof; 
wherefore  it  was  alleged,  that  he  obstructed 
the  execution  of  the  said  decree. 

By  the  Court.  This  case  presents  a  decree 
for  the  negroes  only — there  is  no  decree  for 
their  profits.  If  there  had  been  such  a  decree 
in  favour  of  the  plaintiffs  jointly,  then  a 
payment  to  one  woujd  have  been  a  payment 
to  both,  and,  if  in  full,  Davis  would  have 
been  discharged,  but  the  other  plaintiff  would 
not,  in  consequence  thereof,  have  been  en- 
titled to  an  attachment.  If  the  injury  does 
exist,  the  remedy  is  plain,  but  not  in  the  way 
proposed.  The  motion  must,  therefore,  be 
overruled,  with  costs,  including  an  attorney's 
fee.  

4  *  Parker  v.  Pittt. 

Wednesday,  September  17, 180ft. 

Porthcomlns:  Bond— Motion  on— When  It  Can  Be  /Isde.t 

—A  motion  on  a  forthcomlner  bond  can  only  be 
made  on  the  day  to  which  the  notice  is  iriven,  nn- 
lesa  the  defendant  be  called,  and  the  motion  en- 
tered and  continued. 

This  was  a  motion  for  an  award  of  execu- 
tion upon  a  forthcoming  bond.  The  notice 
had  been  given  to  a  preceding  day  of  the 
term  ;  but  the  motion   was  not  then  made  ; 


•See  firenerally.  monoirraphlc  note  on  "Attach- 
ments" appended  to  Lancaster  ▼.  Wilson,  97  Qratt. 
624. 

tSee  monoirraphic  no^«  on  "Costs"  appended  to 
Jones  V.  Tatum.  19  GratL  720. 

tSee  monographic  note  on  "Statutory  Bonds'*  ap- 
pended to  Goolsby  V.  Strother.  21  Gratt.  107. 

The  principal  case  was  cited  with  approval  in 
Powers  V.  Carter,  etc.,  Co.,  100  Va.  460.  41  S.  E.  Rep. 
860. 


the  defendant  was  not  called ;  nor  the  mo- 
tion entered  and  continued. 

By  the  Court.  The  bar  will  be  pleased  to 
take  notice,  that  although  this  kind  of  prac- 
tice has  obtained,  by  their  consent,  in  this 
Court,  and  upon  that  ground  has  been  sanc- 
tioned by  the  Court  of  Appeals,  yet,  should 
the  present  Judge  sit  here  at  the  next  t^rm, 
he  will  feel  it  his  duty  no  longer  to  tolerate 
a  practice  in  express  opposition  to  a  law  of 
the  land.  

Brown  v.  Brent. 

Monday,  September  22,  1806. 

Usury— Interest  on  Interest.*— It  is  not  usurious,  upon 
a  settlement  of  accounts,  to  take  a  bond  or  note 
for  the  balance  due.  includinsr  interest,  and  to  re- 
ceive interest  on  such  bond  or  note. 

The  complainant  had  assumed,  on  account 
of  a  certain  L.  Ashton,  to  pay  the  amount 
due  on  a  mortgage  made  by  one  Garrard,  to 
the  defendant.  He  afterwards  paid  a  part, 
and  gave  a  promissory  note  to  the  defendant 
for  the  balance,  consisting  of  the  principal 
and  interest  added  together.  Upon  that  note 
a  judgment  at  law  was  obtained,  to  be  re- 
lieved against  which  the  present  suit  was  in- 
stituted, and  an  injunction  awarded.  Th» 
bill  stated,  that  when  the  complainant  gave 
his  note,  the  defendant  assured  him  that  the 
said  Ashton  had  agreed  to  pay  him  compound 
interest,  and  that,  if  he  did  not  acknowledge 
it  upon  application,  he,  the  defendant,  would 
release  it ;  and  that  the  said  Ashton,  upon  an 
application  made  to  him,  had  denied  that  he 
ever  had  agreed  to  pay  the  defendant 
more  than  simple  interest.  The  defendant, 
in  his  answer,  having  denied  the  existence  of 
the  particular  agreement  stated  in  the  bill, 
and  there  being  no  evidence  to  prove  the 
same,  the  only  question  remaining  was, 
whether  the  transaction  was  usurious  or  not. 

By  the  Court.  The  application  at  present 
is  for  a  dissolution  of  the  injunction.  It  is 
not  usurious,  upon  a  settlement  of  accounts, 
to  take  a  bond  or  note  for  the  balance  due, 
including  interest,  and  to  receive  in- 
5  terest  on   such  *bond  or    note.    It  i& 

done  every  day  in  the  usual  course  of 
business,  and  is  even  directed  by  law.  In 
every  case  where  a  forthcoming  bond  is 
taken,  which  is  always  for  the  amount  of 
the  execution,  including  interest,  if  any 
there  be,  and  bearing  a  farther  interest,  from 
the  date  thereof,  until  payment.  This  being 
considered  by  the  Court  as  the  established 
law  of  the  land,  the  injunction  must  be 
dissolved. 


Guerrant  v.  Fowler  and  Harris. 

Monday.  September  22,  1806. 

Chancery  Jurisdiction— Lands  In  Another  State.t— A 

person  beiner  within  the  commonwealth,  may  be 


*U5ury— Purchase  of  Note  at  Greater  Discount  Than 
Le^al  Interest.— An  ordinary  note  or  bond  may  be 
purchased  at  a  g-reater  discount  than  legal  interest 
without  imputations  of  usury,  althoufirh  such  bond 
or  note  be  ffiven  for  accommodation^  the  purchaser 
being  ig^oorant  of  that  fact.  Whitworth  v.  Adams, 
5  Rand.  885.  citing  the  principal  case:  Gibson  v.  Fris- 
toe,  1  Call  62;  Price  v.  Campbell,  2  Call  110;  SWpwltb 
Y.  Gibson,  4  Hen.  &  M.  490:  Hansbroufh  v.  Baylor,  2 
Munf.  86. 

See  further,  monographic  note  on  "Usury"  ap- 
pended to  Coffman  v.  Miller.  26  Gratt.  098. 

tChancery  Jurisdiction— Lands  in  Another  State. — 
The  well  settled  general  rule  is,  that  the  court  of 
one  state  h  as  no  jurisdiction  to  make  a  decree  which 
will  directly  affect  either  the  leg^al  or  equitable  title 


12 


I  HEN.  &  M. 


Byrnb  v.  LYtK. 


6-7 


decreed  to  execute  a  conreyance  for  lands  lylnr 
in  another  state,  or  to  cancel  a  deed  for  such  lands 
obtained  by  fraud. 

This  suit  was  broug-ht  to  set  aside  a  deed 
for  land  in  the  state  of  Kentucky,  obtained 
by  the  defendants  from  the  plaintiff,  by 
fraud,  as  it  is  char^^ed.  The  deed  was  made 
to  Harris,  who  lives  in  Powhatan  county — 
the  other  defendant  lives  in  Kentucky.  The 
defendants  appeared  and  filed  a  plea  in  abate- 
ment to  the  jurisdiction  of  the  Court,  because 
the  land  conveyed  as  aforesaid  lies  within 
the  state  of  Kentucky. 

By  the  Court.  The  counsel  for  the  defend- 
ant has  relied  upon  what  he  contends  to  be 
the  true  exposition  of  the  statute  by  which 
this  Court  was  established,  to  shew  that  the 
Lreg^islature  did  not  mean  to  allow  to  it  juris- 
diction in  a  case  like  the  present.  The 
words  of  the  act  are,  *' After  answer  filed, 
and  no  plea  in  abatement  to  the  jurisdiction 
of  the  Court,  no  exception  for  want  of  juris- 
diction shall  ever  afterwards  be  made ;  nor 
shall  the  High  Court  of  Chancery,  or  any 
other  Court  ever  thereafter,  delay  or  refuse 
justice,  or  reverse  the  proceedings  for  want 
of  jurisdiction,  except  ip  cases  of  controversy, 
respecting  lands  lying  without  the  jurisdic- 
tion of  such  Court,  and  also  of  infants  and 
femes  covert. "(a)  It  is  alleged  that  one  of 
the  cases  excepted  in  the  act,  being  that  of 
lands  lying  without  the  jurisdiction  of  the 
Court,  it  therefore  has  no  jurisdiction  in  the 
present  case.  But  the  Court  is  of  opinion 
that,  by  a  sound  exposition  of  the  act,  it  can- 
not be  brought  to  bear  upon  the  question ; 
because  the  cases  in  the  exception  are  not 
aflfected  by  any  thing  in  the  act ;  and,  there- 
fore, the  law  as  to  these  cases  stands  as  it 
was  before  it  passed.     This  Court,  then,  not 


to  land  situated  in  another  state.  The  doctrine  Is, 
that  if  the  person  to  do  the  act  decreed  is  within  the 
jarisdiction  of  the  court,  and  the  act  may  be  done 
without  the  exercise  of  any  authority  operating 
territoriaUvwillLXn  the  foreifirn  jurisdiction,  the  court 
may  act  inper$<mam  and  oblige  the  party  to  convey, 
or  otherwise  to  comply  with  Its  decree.  But  it  is 
not  competent  to  the  court  to  decree  touching  a 
foreisn  subject,  when  the  act  to  be  done  can  be  ac- 
complished and  perfected  only  by  an  authority 
operatina  terriUyriaUv.  Thus  a  conveyance  may  be 
decreed  of  lands  abroad,  if  the  defendant  is  within 
the  jurisdiction  of  the  court,  but  not  a  partition  of 
lands,  as  between  joint  tenants,  tenants  in  common 
or  co-parceners.  Polndexier  v.  Burwell.  82  Va.  512, 
513.  citlnir  the  principal  case;  Farley  v.  Shippen, 
Wythe  3&4:  Dickinson  v.  Hoomes,  8  Gratt.  363.  To 
the  same  effect,  see  the  principal  case  cited  with  ap- 
proval in  Dickinson  v.  Hoomes.  8  Gratt  415;  Wimer 
V.  Wimer.  82  Va.  901.  5  S.  £.  Rep.  637:  Lawrence  v. 
Du  Bols.  16  W.  Va.  456. 

In  Wilson  V.  Braden,  48  W.  Va.  196.  36  S.  E.  Rep. 
»?.  It  is  said :  "It  is  true  that,  if  a  court  of  one  state 
or  forelg"n  country  has  a  person  before  It  subject  to 
it*.  JurlMdictlon,  It  may.  by  action  direct  upon  him. 
affect  property  in  another  state  or  country  by  oper- 
ating on  the  person,  by  compellin«r  him  to  make  a 
r^rrsonal  conveyance  of  the  land  there,  or  do  any 
art  which  of  itself,  without  regard  to  the  decree, 
would  eCfcct  the  land  according  to  the  lex  rei  »ita\ 
but  the  cases  so  holding- admit  that  the  decree,  in 
and  of  itself,  does  not  affect  the  forelg-n  property, 
bat  affects  it  only  indirectly,  by  operating  in  per- 
tonrsm  to  compel  a  transfer  according  to  the  decree, 
and  that  the  courts  of  the  state  w^ere  the  land  is 
located  may  disregard  the  decree.  If  the  convey- 
ance is  made  pursuant  lo  the  decree,  it  is  that,  not 
the  decree,  which  passes  title.  Massie  v.  Watts.  6 
Cranch  160.  8L..  Ed.  181:  Farley  v.  Shippen.  Wythe 
135:  f^uerrant  v.  Fowler,  1  lien.  A  M.  5;  Dickinson  v. 
Hoomes'  Adm'r.  8Gratt  410."  To  the  same  effect 
the  principal  case  is  cited  in  Aldridge  v.  Giles,  3  Hen. 
<&M.  142. 

The  remarks  of  JtmcB  Taylor  in  the  principal 
rase  are  also  approved  in  Pollard  v.  Patterson,  8 
Hen.  ft  M.  78. 

(a)  Bev.  Code.  vol.  1,  ch.  64,  sect  89,  p.  66. 


beingf  deprived  of  jurisdiction  in  the  case  be- 
fore it,  by  a  fair  construction  of  the  act,  will 
proceed  to  examine   how   far  it  may  have 

jurisdiction,  upon  f^eneral  principles. 
6  *In  the  case  of  Farley  v.  Shippen, (a) 

determine^  in  this  Court,  in  March,  1794, 
and  reported  by  the  venerable  sage  who  then 
presided,  this  question  arose,  whether  a 
Court  of  Equity  in  this  commonwealth  could 
decree  the  defendants,  who  were  within  its 
jurisdiction,  to  convey  to  the  plaintiffs  land 
lying  in  the  state  of  North-Carolina.  The 
Court  then  determined  that  its  power  was 
general,  over  all  persons  subject  to  its  juris- 
diction within  the  commonwealth,  and  those 
acts  which,  in  that  case,  they  might  be  de- 
creed to  perform,  must  be  such  as,  if  per- 
formed in  North-Carolina,  would  be  effectual ; 
that  a  deed  of  bargain  and  sale  executed 
here,  to  convey  lands  there,  would  be  as 
effectual  as  if  executed  there  ;  that,  although 
the  Court  could  not,  in  execution  of  ^ta  de- 
cree, award  a  writ  of  sequestration  against 
th^  lands  lying  in  that  state,  yet  it  might 
award  an  attachment  for  contempt  in  refus- 
ing to  perform  the  decree  ;  and  that  it  ,was 
no  objection  to  the  jurisdiction  of  the  Court, 
to  say  that  the  defendants,  after  they  had 
been  cited  to  appear,  might  remove,  so  as  to 
prevent  the  process  of  attachment  from  hav- 
ing its  effect. 

The  Court  now  approving  the  principles  of 
that  decision,  perceive  no  reason  why,  if  a 
persor  living  here  may  be  decreed  to  execute 
a  deed  of  conveyance  for  lands  lying  within 
another  state,  such  person  may  not  be  de- 
creed to  cancel  a  deed  obtained  here,  by 
fraud,  for  lands  lying  in  Kentucky,  should 
the  case  be  made  out. 

The  distinction  is  clearly  this  ;  that  where 
the  decree  is  to  affect  the  lands  directly,  as 
in  the  case  of  a  suit  brought,  in  this  Court, 
to  divide  lands  in  another  state,  there  the 
Court  would  not  have  jurisdiction,  although 
the  parties  live  here,  because  its  process 
could  not  be  effectual ;  and,  in  a  case  like 
that,  an  exception  to  its  jurisdiction  might 
be  taken  on  the  final  hearing  of  the  cause, 
where  the  fact  should  appear  upon  the  face 
of  the  proceedings,  though  no  plea  to  the 
jurisdiction  should  have  been  put  in.  But 
where  the  decree  is  to  affect  only  the  persons 
of  the  defendants,  in  order  to  a  complete 
execution  of  it,  if  the  plaintiff  succeeds, 
(which  is  the  present  case,)  it  is  clearly  held 
to  be  the  settled  law  of  the  Court,  that  juris- 
diction thereof  may  be  entertained.  Lord 
Cranstown  v.  Johnston, (b)  is  considered  as 
clear  authority  on  this  subject.  The  plea  of 
the  defendants  must  be  overruled,  and  they 
must  be  ordered  to  answer. 


7  *Byrne  v.  Lyie. 

Tuesday.  September  23,  1806. 

Injunction— notion     to    Dissolve— Final      Hearinip.*— 

When  no  motion  is  made  to  dissolve  an  injuncilon. 
until  the  cause  Is  regularly  set  for  hearing,  on  the 
Court  docket,  the  hearing  shall  then  be  final. 

Several  issues  were,  by  a  former  order  in 
this  cause,  directed  to  be  tried  at  law,  and 
the    cause,    regularly,     as    was    supposed. 


(a)  See  Wythe's  Chan.  Decisions,  186. 

(b)  8  Ves.  jun.  170.  and  5  Ves.  jun.  877. 

•See  generally,  monographic  no^* on  "Injunctions"- 
appended  to  Claytor  v.  Anthony.  15  Qratt  518. 
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broug-ht  on  the  Court-docket,  after  a  mo- 
tion to  dissolve  the  injunction  had  been 
overruled  ;  and  now,  a  motion  to  set  aside 
the  order  directing'  those  issues,  upon  the 
i^round  that  they  should  not  orig-inally  have 
been  directed,  and  to  dissolve  the  injunction, 
(as  the  Court  had  done  in  the  case  of  Vass  v. 
Magee,)  being  made  ;  the  Court,  upon  ma- 
ture consideration,  directed  the  order  to  be 
set  aside  and  the  injunction  dissolved  :  upon 
which  the  plaintiff*s  counsel  said,  it  was  the 
course  of  the  Court,  in  all  cases,  where  a 
motion  was  made  to  dissolve  an  injunction, 
and  the  cause  stood  on  the  Court-docket,  to 
consider  it  as  a  final  hearing,  and  there- 
fore hoped  in  this  case  the  decree  would 
be  final.  The  bill  was  accordingly  dis- 
missed, from  which  decree  an  appeal 
was  asked  and  granted.  But,  some  doubts 
being  stated  as  to  the  practice,  the  Court 
declared  the  rule  to  be,  that  in  all  cases 
where  an  injunction  has  been  granted,  and 
no  motion  made  to  dissolve,  until  the  cause 
is  regularly  set  for  hearing  on  the  Cotjrt- 
docket,  the  hearing  shall  then  be  final. 
Upon  this  being  stated  by  the  Court,  as  the 
rule  of  practice  in  future,  the  counsel  for  the 
defendant  shewed,  to  the  satisfaction  of 
the  Court,  that  this  cause  had  been  irregu- 
larly brought  on  the  Court-docket,  which  the 
clerk  said  was  the  fact.  The  order  for  dis- 
missing the  bill  was,  therefore,  set  aside, 
and  the  injunction  only  dissolved.  The 
plaintiff's  counsel  then  prayed  an  appeal, 
which  was  denied. 


Radford's  Executors  v.  Innes's  Executrix. 

Tuesday,  September  2S,  1806. 

Injunction— Motion  to  Dissolve— Continuance.*— A  mo- 
tion to  dissolve  an  Injunction  ouffht  never  to  be 
continued,  unless  from  some  very  ffreat  necessity. 

Same— RelnsUtementt— The  Court  of  Chancery  Is 
always  open  to  reinstate,  as  well  as  to  srrant  an 
injunction. 

Same— Aliesrstlons  of  Bill.— The  complainant  should 
always  be  ready  to  prove  the  allegations  in  his 
bill  of  injunction,  even  before  an  answer  is  filed. 

This  was  a  motion  to  dissolve  an  injunc- 
tion granted  in  November,  1804,  to  stay  pro- 
ceedings on  a  judgment  of  Henrico  County 
Court,  obtained  upon  a  bond  executed 
8  by  *W'illiam  Radford  to  James  Innes. 


*lnJunctlon— Motion  to  Dissolve— Continuance— Plain- 
tiff Should  Always  Be  Ready  to  Prove  BIIK-Jn  £;m- 
mons  V.  Pidcock.  93  Va.  147,  34  S.  £.  Rep.  905.  it  is 
said:  *'Thls  court  has  said  in  Jiad/ord's  Ex'otb  r. 
Innee's  Ex'x,  1  Hen.  <fe  Af.  p.  8,  an  opinion  repeatedly 
and  wisely  cited,  with  approval,  that  the  sreneral 
rule  is  never  to  continue  a  motion  for  the  dissolu- 
tion of  an  injunction  unless  from  some  very  if reat 
necessity,  because  the  court  is  always  open  to  if  rant 
an  injunction  whenever  it  shall  appear  proper  to  do 
so,  and  because  too  the  plaintiff  should  always  be 
ready  to  prove  his  bill.  See  also.  Ingles  v.  Straus, 
9\  Va.  209.  21  S.  E.  Rep.  490."  To  the  same  effect,  vsee 
the  principal  ca.se  cited  with  approval  in  Arbuckle 
V.  McClanahan,  6  W.  Va.  108;  Horn  v.  Perry,  11  W. 
Va.  700;  Pi  thole  C.  P.  Co.  v.  Riitenhouse.  12  W.  Va. 
827:  Kester  v.  Alexander,  47  W.  Va.  329,  84  S.  E.  Rep. 
820:  Steelsmith  v.  Fisher  Oil  Co..  47  W.  Va.  391.  85 
S.  E.  Rep.  19. 

See  grenerally.  monographic  note  on  "Injunctions" 
appended  to  Claytor  v.  Anthony.  16  Gratt.  518. 

t3ame— Reinstatement.— To  the  point  that  a  court 
of  chancery  is  always  open  to  reinstate,  as  well  as 
to  firrant,  an  injunction,  the  principal  case  Is  cited 
with  approval  in  Arbuckle  v.  McClanahan,  6  W.  Va. 
108:  Horn  v.  Perry.  11  W.  Va.  700:  PitholeC.  P.  Co. 
V.  Rltten house,  12  W.  Va.  277:  Qallaher  v.  Moundsville, 
84  W.  Va.  786,  12  S.  E.  Rep.  8«0:  Steelsmith  v.  Fisher, 
Oil  Co..  47  W.  Va,  891,  85  S.  E.  Rep.  19;  Tucker  v. 
Carpenter.  24  Fed.  Cas.  2^7. 

See  further,  monoerraphic  note  on  "Injanctlons" 
appended  to  Anthony  v.  Claytor,  15  Oratt.  518. 


The  bill  stated  that  the  bond  was 
given  for  the  purchase  money  of  a  tract  of 
land  in  the  state  of  Ohio ;  that,  in  conse- 
quence of  the  interference  of  surveys  made 
on  behalf  of  other  persons  prior  to  that  of 
Innes,  it  appeared  that  the  estate  of  Radford, 
the  testator  of  the  complainants,  would  lose 
173  acres,  part  of  the  tract  which  he  had 
bought.  As  presumptive  evidence  of  this, 
the  complainants  exhibited  a  plat  and  certifi- 
cate of  survey,  signed  by  a  surveyor  in  the 
state  of  Ohio,  and  found  among  the  papers 
of  William  Radford,  but  which  was  not  duly 
authenticated.  The  answer  (which  was 
filed  in  March,  1806)  denied  the  allegations 
in  the  bill,  and  demanded  proof  of  their 
truth. 

The  Attorney  General  and  Munford,  for 
the  complainants,  moved  for  a  continuance, 
alleging  that  they  could,  at  the  next  term, 
be  prepared  to  shew  that  the  allegations  in 
the  bill  w^re  true,  by  evidence  which  they 
could  procure  from  the  state  of  Ohio,  but 
had  hitherto  been  prevented  from  obtaining, 
by  the  great  distance  of  the  residence  of  the 
complainants  from  that  state,  and  the  diffi- 
culty of  having  such  subjects,  as  taking 
testimony  so  far  off,  attended  to. 

Copland  on  the  other  side,  contended  that 
a  continuance  ought  not  to  be  granted,  it 
being  inconsistent  with  the  practice  of  the 
Court :  and  because  the  injunction  had  been 
awarded  nearly  two  years,  during  which 
time  the  complsrinants  might  have  availed 
themselves  of  any  testimony  deemed  essen- 
tial in  their  cause. 

In  reply,  it  was  said  that  the  answer  had 
been  lately  filed,  and  that,  until  then,  the 
complainants  were  not  informed  of  the  points 
intended  to  be  controverted. 

By  the  Court.  The  reasons  assigned  for  a 
continuance  are  not  sufficient  to  induce  the 
Court  to  depart  from  the  general  rule ;  and 
that  is,  never  to  continue  a  motion  for  the 
dissolution  of  an  injunction,  unless  from  some 
very  great  necessity,  because  the  Court  is 
always  open  to  grant,  and,  of  course,  to 
reinstate  an  injunction,  whenever  it  shall 
appear  proper  to  do  so,  and  because  too  the 
plaintiff  should  always  be  ready  to  prove 
his  bill.     The  injunction  must  be  dissolved. 


9         *Calloway  and   Steptoe  v.  Tate. 

Tuesday,  September  23, 1806. 

Psrtnerthip  Accounts— Reference  to  Commissioner- 
Production  of  Partnership  Books.*— When  partner- 
ship accounts  are  referred  to  a  commissioner,  the 
Court  will  rule  the  parties  to  produce  before  him 
any  books  and  papers  which  may  relate  to  the 
partnership,  but  will  direct  the  commissioner  to 
disregard  such  parts  as  relate  to  the  private 
affairs  of  either  party. 

This  cause,  originally  instituted  in  the 
Court  of  Campbell  County,  for  a  settlement 
of  the  mercantile  accounts  of  Tate  &  Co.  in 
which  the  complainants  were  partners,  was 
removed  to  this  Court  by  certiorari,  awarded 
on  the  application  of  the  defendant. 

The  firm  was  constituted  without  any 
written  agreement,  or  articles  of  copartnery. 
The  complainants  alleged  that  the  copart- 
nership commenced  in  1791  ;  the  defendant 
contended,  that  although  he  had  assumed 
the  style  of  Tate  &  Co.  so  early  as  1791,  for 


•See  generally,  monographic  7U>te  on    "Partner- 
ship "appended  to  Scott  V.  Trent,  I  Wash.  77. 
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the  purpose  of  giving  him  a  credit,  yet  no 
partnership  existed  till  1794.  On  this  point, 
it  was  understood,  there  was  a  contrariety  of 
evidence,  all  of  which  had  not  been 
taken. 

Randolph  and  Wirt,  for  the  complainants, 
moved  for  an  order  of  reference  of  the  ac- 
counts to  a  commissioner,  with  instructions 
to  commence  with  the  accounts  of  1791,  and 
that  the  defendant  produce  to  the  commis- 
sioner, all  the  books  of  Caleb  Tate  &  Co. 
from  that  period.  They  were  prepared,  they 
said,  to  shew  that  the  copartnership  com- 
menced at  that  time ;  and  that  all  the  steps 
taken  by  the  defendant  in  the  Court  below 
were  calculated  for  delay. 

Wickham  and  Call,  for  the  defendant, 
opposed  the  motion,  on  principle.  No  delay, 
they  assured  the  Court,  was  desired  by  the 
defendant ;  but  before  an  account  was  di- 
rected, with  special  instructions,  it  was  nec- 
essary that  the  fact  on  which  the  parties 
were  at  issue,  with  respect  to  the  commence- 
ment of  the  copartnership,  should  be  decided 
by  the  Court,  on  evidence,  all  of  which  had 
not  come  in  ;  though  they  were  authorised  to 
say,  enough  would  appear  among  the  papers 
to  ascertain  that  the  copartnership  did  not 
commence  till  1794.  The  course  of  the 
Court,  they  said,  is  to  order  a  general  ref- 
erence of  accounts,  at  any  stage  of  the  cause, 
after  bill  and  answer,  when  it  may  appear 
necessary  to  a  final  decree;  but  an  order, 
with  special  directions,  is  never  made,  except 
when  the  cause  is  ready  for  hearing,  and 
then  not  without  notice  to  the  adverse  party 
of  the  intended  application.  Nor  will  the 
Court  ever  order  particular  books  and  papers 
to  be  produced  to  a  commissioner,  till  it 
shall  appear  from  the  evidence, 
10  *that  they  relate  to  the  copartnership, 
which  is  the  subject  of  controversy, 
and  are  not  the  mere  private  books  and 
papers  of  the  party.  In  the  case  of  Morris  v. 
Alexander,  a  motion  was  often  repeated  to 
compel  a  production  of  the  books  of  ''Wil- 
liam Alexander  &  Co."  but,  on  the  sugges- 
tion of  the  defendant  that  they  contained 
his  own  private  accounts  also,  it  was  as 
often  resisted  by  the  Court.  And  the  Judge 
holding  the  principle  sacred,  that  a  man's 
private  accounts  could  not,  without  his  own 
consent,  be  submitted  to  the  inspection  of 
any  person  whatever,  would  never  go  further 
to  order  that  the  books  which  were  opened 
by  Alexander,  as  the  factor  of  Morris,  should 
be  produced  to  the  commissioner,  with  this 
express  reservation,  that  he  should  not  in- 
spect any  of  the  private  accounts  of  Alexan- 
der contained  therein,  unless  they  were 
particularly  referred  to  in  some  of  the  part- 
nership accounts. 

By  the  Court.  To  determine  now  the 
time  at  which  the  copartnership  commenced 
would  be  to  decide  prematurely  one  of  the 
principal  questions  in  this  cause.  But  the 
Court  has  no  objection  to  order  the  account 
to  be  taken  from  such  period  of  time  as 
either  party  may  require ;  and  as  the  books 
kept  by  the  defendant  between  1791  and  1794, 
were  in  the  name  of  Caleb  Tate  &  Co.  in 
which  several  entries  appear,  charging  the 
complainants  individually  with  a  proportion 
of  the  expenses  of  the  firm,  those  books  must 
t>e  produced  to  the  commissioner  ;  with  this 
restriction,    if    desired    by  the  defendant's 


counsel,  that  he  shall  take  no  notice  of  any 
entry  which  relates  to  the  mere  private 
affairs  of  the  defendant. 


Bacheldor  v.  Elliott's  Administrator  and 
Others. 

Tuesday,  September  23,  1806. 

Creditor  off  DeceoBed  Person— Equitable  Relief— Remedy 

at  Law.*— Wben  a  creditor  of  a  person  deceased 
bas  a  remedy  ag-alDst  his  executor  or  administra- 
tor at  common  law,  he  cannot  sue  in  Chancery  to 
establish  his  demand. 
Chancerv  Practice— SuJt  against  Administrator's  Sure, 
ties  before  Devastavit  Fixed  on  Principal. t— The  secu- 
rities for  an  executor  or  administrator  cannot  be 
sued  in  equity  until  a  devastavit  is  fixed  upon  the 
principal,  in  a  previous  suit  asrainst  him,  except 
in  cases  where,  from  some  inevitable  necessity,  a 
creditor  is  oblisred  to  come  into  equity,  in  the  first 
instance,  asrainst  the  principal:  and  then,  to  pre- 
vent a  circuity  of  actions,  the  securities  should  be 
made  parties. 

The  bill  in  this  case  was  exhibited  against 
the  defendant  and  his  securities  for  the  ad- 
ministration of  his  intestate's  estate  to 
recover  the  amount  of  an  account  for  car- 
penter's work  done  by  the  plaintiff  for  the 
said  intestate,  in  his  life-time.  It  charged 
the  administrator,  among  other  things,  with 
making  a  partial  inventory  and  appraise- 
ment of  the  assets,  without  returning  any 
account  of  sale ;  and  alleged  that  the  goods 
appraised  were  sold  at  an  under  value,  and 
purchased  by  the  family  of  the  intestate ; 
and  that  the  administrator  pretended  he  had 
fully  administered  all  the  assets.  It 
therefore  prayed  that  an  account 
11  *might  be  taken  of  the  administration 
of  the  defendant  before  a  commissioner 
of  this  Court,  and  that,  in  case  he  should 
fail  to  pay  the  sum  which  might  finally  be 
decreed  against  him,  his  securities,  the  other 
defendants  might  be  compelled  to  do  it  for 
him.  To  this  bill  there  was  a  plea  to  the 
jurisdiction  of  the  Court,  stating  that  the 
claim  was  cognizable  only  in  a  Court  of  com- 
mon law  ;  and  the  administrator  by  way  of 
answer,  also  stated,  that  he  had  made  out 
and  returned  an  inventory ;  that  the  estate 
was  fairly  and  publicly  sold ;  and  that  he 
and  his  brother  were  the  buyers ;  that  he  had 
fully  administered  the  assets,  and  that,  for 
want  of  assets,  debts  of  a  superior  dignity 
were  still  due.  The  Court  heretofore  over- 
ruled the  plea,  and  directed  one  of  the  com- 
missioners to  take  an  account  of  the 
administration  ;  and  also  directed  an  issue  at 
law,  to  ascertain  how  much  money  was  due 
from  the  intestate  to  the  complainant.  The 
verdict  of  the  jury  thereupon  was  certified, 
and  the  cause  now  came  on  to  be  finally 
heard. 

By  the  Court.  There  is  nothing  in  this 
case  which  made  it  necessary  for  the  plain  tiff 
to  bring  his  suit,  in  the  first  instance,  in  this 
Court.  It  is  a  common  case  of  an  account 
for  work  and  labour,  upon  which  the  remedy, 
at  law,  is  plainly  pointed  out.  Upon  a  re- 
covery there,  and  the  return  of  an  execution. 


^Creditor  of  Deceased  Person— Equitable  Relief- 
Remedy  at  Law.— A  general  creditor  of  a  deceased 
person  cannot  sustain  a  bill  in  equity  on  a  purely 
leeral  demand,  unless  he  shows  that  he  has  ex- 
hausted his  leifal  remedy,  or  that  such  remedy,  for 
some  grood  cause,  would  be  inadequate  or  unavail- 
ing. Hale  V.  White.  47  W.  Va.  700,  35  S.  E.  Bep.  884, 
citinff  the  principal  case. 

tAdmlnistrators  —See  generally,  monographic  note 
on  "Executors  and  Administrators"  appended  to 
Rosser  v.  Depriest,  5  Gratt.  0. 
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no  eflFects.  the  plaintiflF  might  have  proceeded 
on,  for  a  devastavit,  or  have  brought  his  suit 
in  equity,  for  a  discovery  of  assets,  as  the 
case  mig-ht  be  ;  but  he  has  thought  proper  to 
begin  in  this  Court,  1.  To  establish  his 
demand  ;  2.  For  an  account  of  assets  ;  3.  To 
be  paid  by  the  administrator ;  and,  4.  If  he 
should  fail,  then  to  be  paid  by  the  other 
defendants,  who  are  the  securities  for  the 
administration. 

This  is  not  the  usual  mode  of  proceeding — 
for,  if,  in  this  case,  the  Court  can  entertain 
jurisdiction,  there  cannot  be  any  cause  that 
may  not  be  brought  in  this  Court,  if  it  be 
against  an  executor  or  administrator.  The 
Court  clearly  understands  the  law  to  be, 
that,  before  a  security  for  an  executor  or 
administrator  can  be  sued  at  law,  a  devasta- 
vit must  be  fixed  upon  the  principal  ;(1)  and, 
if  this  be  the  case  at  law,  why  the  same  rule 
should  not  apply  in  this  Court,  will  not  now 
be  determined,  as  it  is  not  necessary  ;  but 
certainly  there  are  cases  where,  from  some 
inevitable  necessity,  a  creditor  may  be 
obliged  to  come  into  this  Court,  in  the  first 
instance,  against  the  principal,  and  then,  to 
prevent  a  circuity  of  actions,  the  securities 
should  be  made  parties  ;  but  this  is  not  one 

of  them. 
12  *The   authorities    which  have  been 

cited  to  prove  that  the  Court  has  juris- 
diction, do  not  apply.  They  were  all  cases 
of  legatees  suing  for  their  legacies,  and  ask- 
ing a  discovery  of  assets.  Those  were  proper 
subjects  for  a  Court  of .  Equity ;  but  the 
claim  in  this  case  is  not ;  for  although  it  be 
a  good  general  rule,  that  when  a  Court  of 
Equity  has  jurisdiction  in  part,  it  will  enter- 
tain it  for'the  whole,  yet  a  party  will  not  be 
allowed  merely  to  suggest  a  discovery,  or  an 
account,  in  his  bill,  to  give  the  Court  juris- 
diction, in  order  to  deprive  the  other  party 
of  a  trial  at  law,  unless  it  should  appear  in- 
dispensable to  the  justice  of  his  case ;  but 
this  does  not  appear  in  the  case  now  under 
consideration ;  on  the  contrary,  it  clearly 
appears  that  a  discovery  and  an  account  of 
assets  have  been  suggested  as  necessary,  on 
purpose  to  avoid  the  proper  Court. 

The  orders  made  in  this  cause,  in  May 
term,  1805,  must  be  set  aside,  the  plea  al- 
lowed, and  the  bill  dismissed  with  costs. 


Anderson  v.  Anderson  and  Others. 

Thursday,  Septembers,  1806. 

Remanding  Cause— New  Parties.— After  a  decision  by 
tbe  Court  of  Appeals,  remandiner  a  cause  to  the 
Court  of  Chancery,  new  parties  may  be  admitted. 

Insolvent  Debtor's  Property— Distribution  amons 
Creditors— Riirht  of  Lien  Creditor.— In  the  distribu- 
tion amon?  creditors  of  the  property  of  an  insol- 
vent debtor,  who  is  livin?,  a  creditor  who  has  a 
Hen  on  a  specific  fund,  and  has  obtained  a  decree 
afirainst  that  fund,  which  proves  insufficient,  does 
not  thereby  acquire  any  lien  more  than  he  had 
before,  upon  the  sreneral  fund. 

Same— Same- Interest  on  Claims.-  Interest  on  the  re- 
spective claims  allowed  only  to  the  time  when  the 
proceeds  of  the  sale  of  the  lands  came  Into  the 
hands  of  commissioners. 

After  the  decision  by  the  Court  of  Appeals, 
in  the  case  of  Tinsley  v.  Anderson  and 
others,  reported  in  3  Call,  329,  (the  cause  hav- 
ing been  remanded  to  the  Court  of  Chan- 
cery, and  an  account  directed  to  be  taken  by 


(1)  See  note  to  Turner  and  others  v.  Chlnn's  ex- 
ecutors, post,  p.  64. 


a  commissioner,  according  to  the  principles 
established  by  the  Court  of  Appeals  ;— which, 
among  other  provisions,  directed  **that  the 
remaining  funds,  if  any,  should  be  distrib- 
uted pro  rata,  among  the  several  creditors 
who  had  no  lien  upon  the  lands,")  Matthew 
Anderson  and  James  Dabney  filed  their 
bills,  stating  that  they  had  been  always 
ready  to  contribute  to  the  expense  of  the  suit, 
and  praying  to  be  admitted  to  come  into  a 
dividend  with»the  rest  of  the  creditors.  The 
cause  now  came  on  to  be  heard  with  respect 
to  them,  and  upon  the  report  of  the  commis- 
sioner, to  which  the  following  exceptions- 
were  taken ;  1.  Because  a  balance  due  under 
a  decree  of  this  Court  to  Williamson's  trus- 
tees had  been  allowed,  the  specific  fund  for 
the  payment  thereof  being  exhausted;  and, 
2.  Because  interest  on  the  several  claims 
was  calculated  up  to  the  date  of  the  report  ; 
the  fund  being  insufficient  to  pay  all  the 
creditors,  and  moreover  unproductive  of  con- 
tinuing profits  since  it  was  sold. 

By  the  Court.  The  claims  of  Matthew 
Anderson  and  James  Dabney  are  to  be 
13  admitted,  in  like  manner  as  if  *they 
had  been  exhibited,  before  the  appeal 
in  this  case.  The  claim  of  Williamson's 
trustees  should  hold  the  same  rank  as  if  no 
decree  for  the  amount  thereof  had  been  ren- 
dered ; — for  no  lien  on  the  general  fund  could 
be  established  in  its  favour,  by  t\?e  circun  - 
stance  that  the  specific  fund  for  the  payment 
thereof  under  the  said  decree  of  foreclosur«?, 
had  been  exhausted.  Interest  on  the  respec- 
tive claims  ought  not  to  be  allowed  beyond 
the  period  when  the  proceeds  of  the  sale  of 
the  lands  in  the  proceedings  mentioned 
came  into  the  hands  of  the  commissioners 
who  sold  them. 

The  report,  therefore,  must  be  recom- 
mitted, that  it  may  be  reformed  according  to 
this  opinion.  

M'Call  V.  Graham  and  Beall. 

Saturday.  September  27, 1806. 

Decree  of  Court  of  Appeals- Bill  of  Review -When 
Maintainable. «— Where  a  decree  has  been  affirmed 
by  the  Court  of  Appeals,  a  bill  of  review  ougrht  not 
to  be  granted  to  reverse  It  for  any  errors  on  the 
face  of  the  proceedings;  but  if  new  matter  be 
produced,  which  was  unknown  to  the  party  apply- 
ing, at  the  lime  of  the  decree,  this  Court  may.  and, 
if  the  evidence  warrants  it,  oufht  to  firrant  such 
bill  of  review. 

Issue  Out  of  Chancery-**— Evidence.— Where  an  issue  Is 
directed  by  the  Court  of  Chancery  to  be  tried  at 
law.  any  papers  may  be  read  at  the  trial  of  such 
issue,  which  were  read  upon  the  hearing  of  the 
cause,  or  at  a  former  trial. 


•Decree  of  Court  of  Appeals- BUI  of  Review -When 
Maintainable.-  In  Henry  v.  Davis.  18  W.  Va.  252, 
it  is  said:  "When  the  court  of  appeals  makes  a 
decree,  and  sends  the  cause  back  for  further 
proceedinfiTs.  there  cannot  be  a  bill  of  review,  to 
correct  the  decree  of  the  court  of  appeals  for  error 
apparent.  White  v.  Atkinson.  2  Call  376:  Price  v. 
Campbell.  5  Call  115:  McVallv.  (Srahavi  and  lieaUA  I  fen. 
c^  M.  13;  Campbell  v.  Price,  etc.,  3  Munf.  227;  Bank  of 
Virgrinia  v.  Craigr.  6  Leljfh  399:  Towner  v.  Lane, 
Adm'r.  9  Leisrh  262:  Newman  v.  Mollohan.  10  W.  Va. 
488;  Western  M.  &  M.  Co.  v.  Va.  C.  C.  Co..  10  W.  Va. 
250:  Plukney  v.  Jay,  12  Gill  &  J.  69."  For  the  propo- 
sition laid  down  in  the  first  beadnote  the  principal 
case  is  cited  in  Dingress  v.  Marcum.  41  W.  Va.  763. 24  S. 
E.  Rep.  626.  See  also,  in  accord.  Campbell  v.  Camp- 
bell. 22Gratt-  649.  674,  citingr  the  principal  case. 

See  further, /oo^noitf  to  White  v.  Atkinson.  2  Call 
376;  foot-note  to  Towner  v.  Lane.  9  Leierh  262:  riono- 
(?raphic  note  on  "Bills  of  Review"  apper-'  to 
Campbell  v.  Campbell.  22  Gratt.  649. 

tissue    Out    of   Chancery.— See    jrenerally.  *- 

graphic  note  on  "Issue  Out  of  Chancery"  a)  ;d 

to  Lavell  v.  Gold,  25  Gratt  473. 
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The  defendants  obtained  a  decree  in  the 
County  Court  of  Richmond  against  the  com 
plainant,  upon  a  second  verdict  found  on  the 
common  law  side  of  that  Court,  in  a  suit  in 
Chancery,  brought,  under  the  peculiar  cir- 
cumstances of  the  case,  to  recover  the  mesne 
profits  of  an  estate  to  which  they  were  enti- 
tled, and  which  had  been  in  the  possession  of 
the  grandfather  of  the  present  complainant 
for  many  years.  The  decree  was  for  the 
sum  of  8181.  9s.  5d.  An  appeal  was  taken  to 
this  Court,  and  the  decree  aflSrmed.  Upon 
an  appeal  to  the  Court  of  Appeals,  the  decree 
of  this  Court  was  affirmed;  which  decree  of 
affirmance  was  entered  in  this  Court. 

The  complainant,  at  March  term  last,  ob- 
tained leave  of  the  Court  to  file  her  bill  of 
review,  in  which  she  states,  among  other 
things,  1.  The  errors  which  she  supposes 
appear  upon  the  face  of  the  proceedings; 
2.  That  the  depositions  read  at  law  upon  the 
trial  of  the  issue,  were  not  with  her  consent 
or  that  of  her  counsel  ;  and,  3.  That  the  evi- 
dence now  produced  has  come  to  her  knowl- 
edge since  the  trial  at  law  of  the  issue  in  the 
County  Court,  and  of  which  she  was  not 
then  informed  ;  which  reasons  she  alleged 
were  sufficient  for  this  Court  to  reverse  the 
former  decree.  The  Court,  upon  receiving 
the  bill  of  review,  awarded  a  supersedeas ; 
and  now  a  motion  was  made  for  its  dis- 
charge. 

14  'By  the  Court.     So  much  of  the  bill 

of  review  as  seeks  a  reversal  of  the 
decree,  for  the  errors  complained  of  in 
the  proceedings  which  have  been  before  the 
Court  of  Appeals,  this  Court  must  reject; 
because  it  has  no  power  to  revise  the  deci- 
sions of  that  Court ;  neither  ought  it  to  have 
any  such  power,  for  it  would  lead  to  endless 
litigation.  If  there  was  any  doubt  about  it, 
the  case  of  White  v.  Atkinson, (a)  would  be 
clear  authority  against  it :  but  it  is  one  of 
those  cases  which  admit  of  no  doubt :  and  if, 
when  the  bill  was  offered,  it  had  been  sent 
to  a  master,  with  orders  to  strike  out  all  im- 
pertinent matter,  the  little  that  would  have 
remained  would  clearly  have  shewn  that  it 
ought  not  to  have  been  received.  The  affi- 
davits of  James  Webb  and  Joseph  J.  Munroe, 
are  relied  upon  to  shew  that  the  depositions 
read  upon  the  trial  of  the  issue  at  law,  were 
not  read  by  their  consent  as  counsel  for  the 
present  complainant ;  and  the  affidavit  of 
Francis  T.  Brooke  is  also  relied  on  to  shew, 
that  he  has  no  recollection  of  having  given 
his  consent,  at  the  time,  when  he  was  counsel, 
previous  to  the  last  trial,  but  is  pretty 
certain  he  did  not.  But  it  is  not  at  all 
material  whether  those  gentlemen  did 
give  their  consent,  or  not,  since  it 
appears,  from  the  testimony  of  John  Mun- 
roe, stated  in  the  record,  and  which  is 
not  denied  at  this  time  by  any  evidence 
before  us,  that  those  depositions  had 
been  read  on  a  former  trial,  and,  therefore, 
the  Court  thinks  that  they  should  have  been 
read  on  the  trial  at  which  they  were  objected 
to.  And  this  for  another  reason.  The  law 
is,  that,  in  Chancery  cases  in  the  County 
Courts,  the  same  shall  conform  to  the  prac- 
tice of  the  high  Court  of  Chancery  in  like 


(a)  2  Call,  878. 


cases ;  (b)  and  a  rule  then  existing  of  the 
high  Court  of  Chancery,  authorised  the  read- 
ing upon  the  trial  of  an  issue  of  any  papers 
which  had  been  read  upon  the  hearing  of  the 
cause  ;  and  therefore  the  case,  as  it  stood 
before  the  County  Court  of  Richmond,  beings 
under  the  above  recited  act,  within  the  rule 
of  a  like  case  in  the  high  Court  of  Chancery, 
was  properly  submitted  to  the  jury  upon  the 
evidence  objected  to.  But,  if  it  was  neces- 
sary for  the  Court  to  rest  the  decision  of  thia 
part  of  the  cause  upon  the  comparison  of  tes- 
timony, it  is  believed  it  might  be  shewn 
without  difficulty,  that  the  testimony  now 
offered  does  not  conflict  with  that  which  was 
given  by  John  Monroe,  on  the  trial.  The 
rest  of  the  testimony  relates  to  the  land,  the 
injury  done  to  which  was  the  subject  of  the 
verdict,  which  produced  the  decree 
15  *now  sought  to  be  reversed.  And  the 
question,  upon  this  evidence,  is,  should 
it  vary  the  verdict? 

The  rule  is,  that  a  bill  of  review  may  be 
brought  upon  error  of  law  appearing  in  the 
body  of  the  decree  itself,  or  upon  discovery 
of  new  matter.  Under  the  former  part  of 
this  rule,  for  reasons  already  assigned,  this 
Court  is  clearly  without  any  power  to  act 
upon  the  subject ;  but,  under  the  latter  part 
of  the  rule,  it  may ;  and,  if  the  evidence  will 
warrant  it,  should  act,(l)  But  how  has  the 
complainant  brought  herself  within  the  rule 
upon  discovery  of  new  matter;  which  will 
not  be  sufficient,  unless  it  shall  satisfactorily 
appear,  that  such  new  matter  could  not  be 
produced  or  used  by  the  party  claiming  the 
benefit  of  it,  at  the  time  when  the  decree  was 
made?(c)  For,  if  the  testimony  now  pro- 
duced to  shew  new  matter  could  have  been 
produced  when  the  decree  in  the  County 
t:ourt  was  entered,  the  party  by  whom  it  is 
now  introduced  shall  not  have  the  benefit  of 
it,  because  such  conduct  would  tend  to  occa- 
sion endless  litigation  also  ;  and  because,  too, 
no  one  shall  avail  himself  of  his  own  negli- 
gence. The  Court  is  clearly  of  opinion,  that 
the  evidence  now  offered  ought  not  to  vary 
the  former  decree,  entered  upon  the  verdict 
of  the  jury  who  tried  the  issue  directed  at 
law:  1.  Because  it  is  not  produced  within 
the  rule  as  laid  down  ;  for  the  same  or  similar 
evidence  must  have  been  in  the  knowledge 
of  the  party  then  ;  and.  if  such  evidence 
might  then  have  been  used,  that  which  is 
now  introduced  is  not  such  as  discloses  new 
matter ;  and,  2.  If  it  had  been  properly  pro- 
duced, being  nevertheless  insufficient,  it 
should  not  have  the  effect  contended  for.  In 
any  view,  therefore,  which  this  Court  can 
take  of  the  cause,  it  isclearly  of  opinion,  that, 
as  the  bill  of  review  ought  not  to  have  been 
received,  the  supersedeas  ought  now  to  be 
discharged. 

From  this  decision  the  complainant,  by 
Mr.  Warden,  her  counsel,  prayed  an  appeal, 
under  the  act  enlarging  the  right  of  appeals 
in  certain  cases,(d)  which  the  Court  refused. 


(b)  Rev.  Code,  vol.  1.  c.  ff7.  sect.  69.  p.  92. 
(1)  See  post,  258,  Boyer,  &c.  v.  Lewis. 

(c)  Mitford's  Pleadings,  78.  79. 

(d)  Rev.  Code.  vol.  1,  c.  223.  p.  375.— See  also  Rev. 
Code.  vol.  2.  c.  103,  sect.  2,  p.  129.  where  the  powers  of 
errantingr  appeals  from  interlocutory  decrees  Is  con- 
fined to  those  cases  In  which  it  may  be  necessary  to 
prevent  a  change  of  property. 


V  R,  1  Hen  &  M-2 
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Wilson  V.  Wilson's  Administrators  and 
Others. 

Tuesday.  September  80,  1806. 

Executors— Appeals  by— Security.*  —  Executors  and 
administrators,  havinsr  arlven-security  for  their 
administration,  are  not  to  be  required  to  arlve 
security,  on  obtaining  injunctions,  appeals,  writs 
of  error  or  supersedeas. 

Attachment— notion  to  Discharire  by  Administrator- 
Necessity  for  Security.— Where  debts  due  to  a  per- 
son deceased  are  attached  by  his  creditor.  In 
Chancery,  his  executors  or  administrators  may 
appear,  tile  their  answers,  and  have  the  attach- 
ment dischargred.  on  their  motion,  without  srivinff 
security. 

The  complainant,  living  in  Great  Britain, 
by  his  bill,  stated  himself  to  be  a  considerable 
creditor  of  the  intestate  of  two  of  the  de- 
fendants. The  intestate  lived  and 
16  *died  in  the  District  of  Columbia,  and 
administration  of  his  goods  and  chat- 
tels in  that  District  was  granted  to  two  of 
the  defendants,  who  also  reside  there. 
Adnainistration  of  the  goods  and  chattels  of 
the  intestate  being  in  this  commonwealth, 
was  also  granted  to  the  same  defendants  in 
one  of  the  County  Courts  in  Virginia. 
Sundry  debts  due  to  the  intestate,  some  in 
the  District  of  Columbia,  and  others  in  this 
commonwealth,  were  attached  in  the  hands 
of  the  other  defendants,  to  satisfy  the  com- 
plainant's demand. 

The  defendants,  the  administrators,  hav- 
ing filed  their  answers,  now  moved  to  dis- 
charge the  attachment  against  the  other 
defendants,  without  security ; 

1.  Upon  the  ground  that  suits  for  the  same 
matters  and  things  are  brought  and  now  de- 
pending in  the  District  of  Columbia  ; 

2.  That  part  of  the  debts  attached  are  due 
in  Columbia  from  persons  residing  there,  and 
therefore  the  attachments  should  be  dis- 
charged as  to  those  debts,  the  debtors  not 
being  amenable  to  the  process  of  this  Court ; 
and, 

3.  That  as  administrators  they  have  al- 
ready given  security,  and  are  not  bound  to 
give  any  now. 

By  the  Court.  A  decision  of  the  last 
point  will  be  sufficient  at  present.  There 
can  be  no  doubt  but,  if  an  executor  or  ad- 
ministrator obtains  an  injunction,  an  ap- 
peal, writ  of  error,  or  supersedeas,  he  is 
not  ruled  to  give  security,  (1)  except  in 
cases  where  a  judgment  for  a  devastavit 
has  been  obtained  against  him ;  and,  if 
he  is  sued,  he  is  not  ruled  to  give  bail ; 
(a)  because  he  represents  the  estate  of 
a  deceased  person,  for  the  faithful  adminis- 
tration of  which  he  has  already  given  se- 
curity, and  if,  in  prosecuting  or  defending 
any  suit  for  or  against  his  testator  or  intes- 
tate, as  the  case  may  be,  he  does  that  which 
in  law  is  injurious  to  a  creditor,  the  securi- 
ties for  his   administration   are. liable;  and. 


^Appeals  by  Executors— When  Appeal  Bond  Required, 
and  When  Not,— To  the  point  that  executors  and 
administrators  are  not  bound  to  give  security  on 
obtaininir  appeals.  Injunctions,  etc.,  except  in  cases 
where  a  judgrment  for  a  derastarit  has  been  obtained 
against  hlra.  the  principal  case  is  cited  with  ap- 
proval in  Shearman  V.  Christian.  1  Rand.  394:  Porter 
V.  Arnold.  3  Rand.  480:  State  v.  Johnson.  88  W.  Va. 
63. 79,  (luotins:  at  some  length  from  the  principal  case. 

For  further  information,  see  discussion  of  this 
subject  in  foot-note  to  M'Cauley  v.  Grimn.  4  Gratt  9. 

(1)  See  post.  p.  26,  Sadler's  executors  and  legatees 
V.  Green. 

(a)  8  Bac.  Ab.  Gwll.  Edit  101,  tit.  Ex'rs  and  Adm'rs. 
let  (P.) 


because  too,  if  you  compel  him  to  give 
security  in  those  cases,  in  order  that  he  may 
be  enabled  to  do  justice  to  his  testator's  or 
intestate's  estate,  you  compel  him  to  make 
the  debt  his  own,  although  he  should  be 
guilty  of  no  improper  act.  It  is  the  usual 
course  of  the  country — it  is  every  day's  prac- 
tice in  all  our  Courts  of  law  and  equity,  to 
allow  an  executor  or  administrator,  who 
stands    in    right  of    another,    to    prosecute 

or    defend  himself    without    security. 
17        *^And  why  should  he  not,  in  a  case  like 

the  present  ?  It  is  contended,  by  the 
complainant's  counsel,  that  the  administra- 
tors should  give  security,  because  the  words 
of  the  statute(b)  are  general,  and  make  no 
exception  as  to  executors  or  administrators. 
But  though  the  words  of  this  statute  be  gen- 
eral, they  are  not  more  so  than  the  words  of 
the  statute  relative  to  an  injunction,  in  the 
same  book  ;(c)  nor  are  they  more  so  than 
the  statute  concerning  appeals,  writs  of 
error,  or  supersedeas  (d)  Yet,  in  all  those 
cases,  the  rule  has  prevailed,  that  ex- 
ecutors or  administrators  may  obtain  an 
injunction,  an  appeal,  a  writ  of  error,  or 
supersedeas,  without  security,  upon  this  plain 
construction  of  the  statutes  before  men- 
tioned, that,  though  their  words  be  general, 
they  can  only  be  applied  to  those  persons 
who  stand  upon  their  own  rights,  and  shall 
not  be  allowed  to  delay  others,  until  they 
have  done  that  which  executors  and  adminis- 
trators have  done,  that  is  to  say,  given 
security.  If  this  be  a  sound  exposition  of 
these  statutes,  such  must  also  be  the  con 
struction  of  the  one  under  consideration  ; 
and  therefore,  no  good  reason  can  be  given 
to  prevent  the  two  defendants  who  are  ad- 
ministrators, from  having  the  attachments 
in  this  case  discharged,  without  other  se- 
curity than  that  which  they  have  given  for 
their  administration.  To  say  that  the  at- 
tachments shall  continue,  notwithstanding 
the  defendants  have  entered  their  appear- 
ance and  filed  their  answer,  may  be  to  com- 
pel those  defendants  to  commit  a  devastavit, 
an  act  which,  under  certain  circumstances, 
that  sometimes  occur,  this  Court  would  lend 
its  aid  to  prevent,  but  will  not  be  the  means 
of  producing. 

But  the  counsel  for  the  complainant  has 
assimilated  this  case  to  that  of  a  ne  exeat. 
At  first  there  did  appear  to  be  some  force  in 
the  observation,  but,  upon  examination,  the 
Court  is  satisfied  that  the  analogy  fails.  To 
require  of  the  administrators  in  this  case, 
security,  before  they  shall  be  allowed  to  have 
the  attachments' discharged,  whereby  they 
would  be  enabled  to  collect  the  debts  of  their 
intestate,  would  be  to  require  of  them, 
whether  they  have  assets  or  not,  bond  with 
security  to  perform  the  ultimate  decree  of 
the  Court :  but  this  would  not  be  required  of 
them,  if  they  were  under  a  ne  exeat,  issued 
from  this  Court,  in  their  present  characters  ; 
but  only  security  that  they  should  not  de- 
part from  this  commonwealth,  until  they 
should  account  for  the  assets  in  their  hands. 

This  would   not   be   an    unreasonable 
18        *request,  because  the  moment  they  did 

so,  the  ne  exeat  would  be  discharged. 


(b)  Rev.  Code,  vol.  1,  c.  78,  sect  2,  3,  p.  116. 

(c)  Ibid.  c.  64,  sect  55.  56.  p.  68. 

(d)  Ibid.  c.  66,  sect  56,  p.  82. 
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without  security  to  perforin  the  final  decree. 
However,  upon  this  particular  point,  the 
Court  is  only  to  be  understood  as  reasoning 
by  analog-y,  and  not  determining  any  thing 
with  respect  to  it. 

Upon  the  whole,  the  Court  is  clearly  of 
opinion,  that  the  attachments  should  be  dis- 
chaiged,  at  the  instance  of  the  administra- 
tors, without  security,  it  appearing,  to  the 
entire  satisfaction  of  th^  Court,  that  they 
have  given  security  for  their  administration, 
in  the  County  Court  of  Fairfax.  The  attach- 
ments were  thereupon  discharged,  and  an 
account  directed,  at  the  request  of  the  com- 
plainant.   

Harris  v.  Thomas. 

Thursday,  October  2, 180C. 

Cbsnccry  Jurtodlctlon— Injunction    to  Stay  Waste.*— 

An  injanctlon  to  stay  waste  Is  erenerally  a  proper 
subject  for  the  jurisdiction  of  a  Court  of  Equity, 
notwithstanding  an  act  of  Assembly  flrives  a  rem- 
edy at  law. 
Chancery  Practice-Objections  to  Bill-How  Taken  Ad- 
vantage  of. t— When  any  objection  to  a  bill  is 
apparent  on  its  face,  it  may  be  demurred  to,  but 
when  not  apparent  on  the  bill  itself,  the  proper 
mode  of  defence  is  by  plea  or  answer. 

The  complainant  had  obtained  a  verdict  at 
law  in  the  District  Court  of  Charlottesville, 
in  an  action  of  trespass,  brought  to  try  the 
title  of  land.  As  soon  as  the  judgment  was 
rendered,  the  defendant  began  to  commit 
waste  on  the  land  which  had  been  the  sub- 
ject of  controversy,  to  restrain  which  waste, 
an  injunction  was  awarded  by  this  Court. 
The  defendant,  by  his  answer,  did  not  except 
to  the  jurisdiction  of  the  Court,  but  relied 
upon  his  title,  notwithstanding  the  judg- 
ment at  law.  A  motion  was  now  made  to 
dissolve  the  injunction. 

By  the  Court.  The  bill  presents  a  case 
proper  for  the  consideration  of  a  Court  of 
Equity.  ]f  it  did  not,  the  exception  now 
taken  at  the  bar  might  possibly  be  sustained, 
notwithstanding  the  29th  section  of  the  act 
by  which  this  Court  was  established, (a)  the 
true  exposition  of  which  may  possibly  be 
confined  to  those  cases  where  the  jurisdiction 
of  a  Court  of  Equity  must  be  excepted  to  by 
plea  \x\  abatement,  and  not  by  demurrer ;  for 
the  rule  is  laid  down  by  the  English  author- 
ities to  be.  that  when  any  objection  is  appar- 
ent on  the  bill  itself,  either  from  matter 
contained  in  it,  or  from  some  defect  in  its 
frame,  or  in  the  case  made  by  it,  such  objec- 
tion should  be  made  by  demurrer  as  the 
proper  mode  of  defence ;  but  when  an  objec- 


tion is  not  apparent  on  the  bill  itself,  (as  is 
the  casein  the  present  instance,)  the  proper 
mode  of  defence  is  by  plea  or  answer,  shew- 
ing to  the  Court  the  matter  which  creates 
the  objection  ;  and  this  is  generally  done  by 
a  plea  in  abatement  to  the  jurisdiction. (b) 
It  may  be  proper  for  the  above  recited 
19  *act  to  bear  this  construction,  to  pre- 
vent too  many  impositions  upon  the 
jurisdiction  of  this  Court:  at  present,  how- 
ever, the  Court  will  leave  this  question  open 
for  future  discussion,  without  saying  what 
would  be  the  decision,  if  the  jurisdiction  had 
been  properly  excepted  to :  for,  if  the  statute 
concerning  waste(c)  had  been  considered,  it 
would  have  clearly  appeared  that  a  Court  of 
common  law  has  the  power,  pending  any 
suit  concerning  land,  to  prevent  the  party  in 
possession  from  committing  waste. 

But  the  suit  having  been  commenced  here 
for  that  purpose,  and  that  being  one  of  the 
subjects  which  this  Court  may  inquire  into 
and  determine  upon,  unless,  under  some 
peculiar  circumstances,  it  could  be  shewn  to 
be  more  properly  cognisable  in  a  Court  of 
common  law,  this  Court,  upon  the  general 
principle  that,  where  it  has  jurisdiction  in 
part,  it  will  entertain  it  for  the  whole  subject 
of  controversy,  since  the  parties  are  before  it, 
will  now  do  so:  and,  as  it  depends  upon  the 
title  whether  the  complain9.nt  has  committed 
the  waste  complained  of,  or  not,  an  issue  will 
be  directed  at  law,  to  try  the  title  ;  and  until 
the  verdict  of  the  jury  thereupon  shall  be 
certified,  the  injunction  will  stand  continued. 


A  Rule  of  the  Court  of  Chancery. 
This  being  the  last  day  of  the  term,  the  in- 
junctions dissolved  at  the  last  term  were  all 
called  over,  (under  the  rule  of  the  Court,  in 
pursuance  of  the  act  of  Assembly,  passed  at 
the  December  session,  1803,)(d)  to  be  dis- 
missed, unless  good  cause  to  the  contrary 
should  be  shown  :  when  the  Court  said,  that, 
if  any  gentleman  of  the  bar  who  desired  to 
continue  his  suit,  where  the  injunction  had 
been  dissolved,  would  state  that  his  client 
had  additional  evidence,  or  could  procure  it, 
which  would,  in  the  opinion  of  such  counsel, 
j  vary  the  case,  it  might  be  continued  as  an 
original  suit,  for  a  final  hearing  upon  the 
merits. 


*See  generally,  monographic  noteon  "Injunctions" 
appended  to  Claytor  v.  Anthony,  15Gratt.  518. 

tSee  monofirraphic  note  on  "Demurrers"  appended 
to  Com.  ▼.  Jackson.  2  Va.  Cas.  501. 

(a)  Rev.  Code,  vol.  1,  c  64,  p.  60. 


(b)  See  MItford's  Pleadinfirs,  p.  177. 

(c)  Rev.  Code,  vol.  I.  c.  139,  sec.  8,  p.  277. 

(d)  See  Rev.  Code.  vol.  2,  c.  29,  sect  8,  p.  29.  See 
also  post.  p.  205;  Galleero  v.  Queanall's  administrator, 
where  It  is  held  that  this  act  does  not  extend  to  in- 
junctions then  depend iner.  See  also  the  case  of 
Beatty  v.  Smith  and  Thompson,  vol.  2,  where  the 
same  principle  Is  applied,  as  to  damages  and  inter- 
est, upon  appeals  from  decrees  in  Chancery  depend- 
ing in  the  Court  of  Appeals,  at  the  commencement 
of  the  act 
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ARGUED  AND  DBTERMINED  IK  THE 

Supreme  Court  of  Appeals  of  Virsfinia, 

IN  THE  THIRTY-FIRST  YEAR  OF  THE  COMMONWEAI^TH. 


JUDGES  OF  THE  COURT  OF  APPEALS 
DURING  THE  PERIOD  OF  THESE  REPORTS. 

Peter  Lyons,  Esquire,  President,  Wili^iam  Fi^eming,  Esquire. 

Paui^  Carrington,  Esquire.  Spencer  Roane,  Esquire. 

St.  George  Tucker,  Esquire. 
Attorney  General— I^bilip  Norborne  Nichoi^as,  Esquire. 


Robertson  v.  Braddick. 

Friday,  October  10,  1806.(1) 

A|»peal4— Determination  at  What  Term.— An  appeal 
may  be  determined  In  a  District  Court,  at  the 
term  to  which  the  record  is  brought  up. 

Same— Record.— The  appellee  has  a  right  to  brinff  up 
the  record. 

This  was  an  appeal  from  the  District 
Court  of  Peteraburgh. 

Braddick  had  obtained  a  >  judgment 
against  Robertson  on  a  forthcoming  bond, 
in  the  County  Court  of  Amelia ;  from  which 
the  latter  appealed  to  the  District  Court, 
where,  the  cause  being  called  in  its  turn  on 
the  docket,  the  counsel  for  the  appellee 
opened  the  record,  and  moved  for  an  affirm- 
ance of  the  judgment,  in  which  there  was 
no  error.  The  counsel  for  the  appellant 
objected  to  the  Court's  hearing  the  cause  at 
that  time,  alleging  that  the  record  had  been 
brought  up  to  that  Court  only,  and  by  the 
appellee.  But  this  objection  was  overruled 
by  the  District  Court,  and  on  an  appeal  to 
this  Court,  the  judgment  was  affirmed. 

Present,  Judges  Lyons,  Carrington  and 
Tucker.  

Nelson  V.  Matthews. 

•      Saturday.  October  11,  1806. 

Appeal— Lapse  of  Two  Terms  before  Record  Brousrht  Up 
-Effect.— After  two  terras  of  this  Court  have 
elapsed  since  the  appeal,  and  before  the  record  is 
brought  up.  a  Judjjment  cannot  be  affirmed:  but 
the  appeal  may  be  dismissed  with  costs. 

Two  terms  of  this  Court  having  elapsed 
since  the  appeal  was  granted  by  the  District 
Court  in  this  case.    Chapman    Johnson,  for 

the  appellee,  moved  that  it  should 
22        now  be  *docketed,  and   the    judgment 

affirmed,  it  being  a  case  for  delay. 
The  Court,  (consisting  of  Judges  Lyons, 
Carrington  and  Tucker,)  upon  the  author- 
ity of  the  case  of  Mills  v.  Black,  1  Call, 
241,  decided  that  the  judgment  could  not  be 
affirmed;  bat  dismissed  the  appeal,  with 
costs. 

(1)  Judge  Fleming  was  absent  from    the   com- 
mencement of  this  term,  till  the  4th  of  November, 
havingrbeen  prevented  from  attendlngr  by  indispo-  ( 
sition. 


Lee  V.  Frame. 

Saturday,  October  11. 1806. 

Appellate  Practice— Appeal  Taken  Up  at  First  Tern- 
Notice.— Notice  ouerbtto  be  given  of  an, Intention 
to  take  up  an  appeal  at  the  first  term  of  this  Ck)urt 
In  a  Chancery  case. 

Same— What  Appeals  Taken  Up  at  First  Term.— It  is 
the  practice  of  tl\e  Court  to  take  up  at  the  first 
term,  appeals  in  cases  where  there  is  no  dispute; 
but  this  rule  does  not  apply  to  Chancery  cases. 

This  was  an  appeal  from  a  decree  of  the 
Chancery  District  Court,  held  at  Staun- 
ton, by  which  a  bill  of  injunction  was  dis- 
missed with  costs. 

Chapman  Johnson,  for  the  appellee,  moved 
the  Court  to  admit  the  appeal  to  be  docketed, 
and  to  affirm  the  decree  immediately,  al- 
leging it  to  be  a  case  for  delay. 

JUDGES  LYONS  and  CARRINGTON 
were  of  opinion,  that  notice  ought  to  be 
given  of  an  intention  to  take  up  an  appeal 
at  the  first  term  in  a  Chancery  case;  that 
it  was,  indeed,  the  practice  of  the  Court, 
in  cases  of  appeals  from  judgments  obtained 
on  forthcoming  bonds,  and  in  other  cases 
where  there  is  no  dispute,  to  examine  the 
records  at  the  term  to  which  they  were 
brought  up,  but  not  in  Chancery  Cases. 

JUDGE  TUCKER.  The  practice  of  the 
Court  being  founded  on  the  principle,  that, 
where  the  appellant  had  already,  for  the 
sake  of  delay,  taken  every  advantage  al- 
lowed by  the  law,  no  farther  procrastina- 
tion should  be  permitted  here;  the  rule 
ought,  therefore,  to  be  extended  to  cases  of 
injunction,  in  which  the  complainant  has 
generally  obtained  delay  by  more  unjustifi- 
able means  than  in  other  cases — of  course, 
I  am  of  opinion,  that  the  appeal  ought  to 
be  taken  up  immediately. 

But,  the  majority  of  the  Court  being  of  a 
different  opinion,  the  appeal  was  docketed, 
and  the  motion  to  take  it  up  overruled. 


Dunlops  V.  Laporte. 
Monday,  October  18. 1806. 
Appearance  Ball— Failure  to  Except  to  Sufficiency- 
Effect.*— if  the  plaintiff  does  not.  in  the  first  in- 


•  Appearance  Ball -Failure  to  Except  to  Sufficiency 
of— Effect— See  principal  case  cited  with  approval 
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stance,  except  to  the  saf&ciency  of  the  appearance 
bail,  he  cannot  afterwards  object  to  receiyine*  him 
as  special  ball 
ime-RlKht  of  befeadant  after  Plea  Piled  by  BaiLt- 

After  the  appearance  bail  has  defended  the  suit 
and  pleaded,  the  defendant,  may,  at  a  subsequent 
term,  be  admitted  to  appear,  give  as  special  bail 
the  same  person  who  was  appearance  bail,  file  a 
plea  and  go  to  triaL 

This  was  a  motion  for  a  writ  of  super- 
sedeas to  a  judfj^ment  of  the  District  Court 
of  Staunton.  The  following  appeared  to 
have  been  the  proceedings  in  the  cause. 
The  capias  having  been  returned  in 
23  an  action  of  *debt  ' 'executed  on  the 
defendant,  and  Uewis  A.  Pauly  ap- 
X>earance  bail;"  at  the  rules,  in  January, 
1806,  a  common  order  was  entered  against 
them,  which,  in  February,  1806,  was  con- 
firmed. At  the  ensuing  April  term  the  ap- 
pearance bail  defended  the  suit,  filed  the 
plea  of  ** payment  by  the  principal,"  and 
set  aside  the  office  judgment.  At  Septem- 
ber term,  1806,  the  defendant  appeared, 
offered  Lewis  A.  Pauly  as  special  bail,  and 
moved  to  be  permitted  to  plead.  The  plain- 
tiff's counsel  objected  to  the  admission  of 
Pauly  as  special  bail,  on  the  ground  that  no 
proof  was  exhibited  of  his  sufficiency :  but 
the  Court  overruled  the  objection,  because 
the  plaintiffs  had  not  excepted  to  him  as  ap- 
pearance bail,  and  therefore  were  bound  to 
receive  him  as  special  bail.  Pauly  was 
thereupon  permitted  to  withdraw  his  plea, 
and  the  defendant  to  plead.  He  pleaded 
payment,  and  the  cause  was  tried  at  the 
same  term.  The  plaintiffs  filed  a  bill  of 
exceptions  to  the  opinion  of  the  Court. 

The  petition  for  a  supersedeas  stated  two 
points:  1.  That  Lewis  A.  Pauly  ought  not 
to  have  been  admitted  as  special  bail,  be- 
<:ause  he  was  not  known  to  be  good ;  2.  That 
at  the  term  after  the  office  judgment  had 
been  set  aside  by  a  plea  filed  by  the  appear- 
ance bail,  and  an  issue  made  up  between 
him  and  the  plaintiff,  the  Court  had  no 
power  to  receive  special  bail,  and  set  aside 
that  issue. 

Chapman  Johnson,  in  support  of  the  first 
point,  relied  on  the  language  of  the  act  of 
Assembly,  by  which  the  defendant  is  al- 
lowed to  set  aside  the  office  judgment,  upon 
appearing  and  giving  good  special*  bail, 
and  alleged  that  the  failure  to  except  to 
Pauly  as  appearance  bail,  was  no  evidence 
of  his  being  good  as  special  bail.  That 
failure,  he  contended,  might  have  been  the 
result  of  inadvertence,  or  of  a  choice  rather 
to  risk  his  sufficiency,  than  to  delay  the 
cause,  by  sending  it  back  to  the  rules,  af- 
ter he  should  have  been  adjudged  insuffi- 
cient. Besides,  it  it  was  proven  that  he 
was  good  appearance  bail,  he  might,  since 
he  was  received  as  such,  have  become  in- 
solvent. 


in  Hatcher  v.  Lewis,  4  Rand.  156,  and  distingrulshed 
in  Gilliam  v.  Allen.  4  Rand.  508. 

^Same— Rights  of  Defendant  after  Plea  Piled  by 
Bail.— As  decidingr  that  after  appearance  bail  bas 
pleaded  to  tbe  action,  the  defendant  may.  at  a  sub- 
sequent term,  appear,  srive  the  same  person  as  spe- 
cial bail,  plead,  and  go  to  trial,  the  principal  case  is 
cited  in  Mann  v.  Drewry.  5  Iieifirh  802. 

The  appearance  ball  has  a  riarht  to  become  special 
ball  not  only  on  the  return  day  of  the  writ  or  at  the 
first  term  after  the  office  jndfirment  rendered,  but 
even  at  the  second  term  after  the  appearance  bail 
himself  has  defended  the  suit  and  has  pleaded  for 
the  princinal.  Keerle  v.  Norris,  2  Va.  Cas.  220.  citinff 
the  principal  case. 


In  support  of  the  second  point,  he  ob- 
served that,  when  an  office  judgment  has 
been  confirmed,  the  act  of  Assembly  has 
provided  but  two  means  of  setting  it  aside; 
the  one  by  the  defendant's  own  appearance 
and  compliance  with  the  requisites  of  the 
law  at  the  ensuing  Court ;  the  other  by  the 
act  of  the  appearance  bail,  who  may  defend 
the  suit ;  that,  therefore,  unless  one  of  these 
two  things  be  done  at  the  term  succeed- 
ing the  confirmation  of  the  office 
24  ^judgment  at  the  rules,  it  remains 
absolute  against  principal  and  bail, 
and  neither  of  them  can  at  any  subsequent 
time  claim  the  right  of  defending  the  ac- 
tion, 

Wickham,  contra.  The  setting  aside  of 
an  office  judgment  is  discretionary  with  the 
Court.  The  terms  of  the  act  of  Assembly 
are  permissive  only,  viz.  that,  on  comply- 
ing therewith,  an  ofBce  judgment  may  be 
set  aside ;  not  prohibitory,  so  as  to  prevent 
its  being  set  aside,  for  good  cause  shewn, 
even  after  the  term  assigned  for  that  pur- 
pose has  elapsed.  The  admission  of  special 
bail,  in  that  stage  of  the  business,  is,  there- 
fore, entirely  discretionary,  and,  as  far  as 
my  observation  has  extended,  it  has  been 
uniformly  allowed,  in  order  to  promote  the 
justice  of  the  case.  The  mere  circumstance 
of  receiving  a  person  as  appearance  bail, 
entitles  him  to  enter  himself  special  bail; 
for,  if  the  plaintiff  had  objected  to  his  suffi- 
ciency, he  had  oflly  to  have  entered  his  ob- 
jection, and  taken  a  common  order  against 
the  sheriff:  his  not  having  done  so  is  a 
declaration  to  the  defendant  that  he  need 
not  look  out  for  special  bail.  The  practice 
of  the  old  General  Court,  which,  on  points  of 
this  nature,  has  generally  been  considered 
conclusive  authority,  was  always  conform- 
able to  these  principles.  And  moreover, 
in  the  case  of  Main,  executor  of  Hyndman, 
v.  TurnbuU,  (1)  decided  in  the  'Federal 
Court,  the  same  doctrine  was  recognised. 
The  attorney  there  had  pleaded  for  the  ap- 
pearance bail,  and,  not  two  terms  only, 
but  several  had  elapsed,  when  the  appear- 
ance bail  was  permitted  to  enter  himself 
special  bail.  It  is  objected  that  the  common 
bail  cannot  appear  after  the  first  term.  To 
this  I  answer,  that  he  may  appear  at  any 
time,  if  he  does  not  delay  a  trial ;  which 
was  the  case  in  the  present  instance,  for 
the  cause  was  tried  at  the  same  term  at 
which  the  common  bail  was  admitted  as 
special  bail,  and  the  defendant  allowed  to 
plead. 

The  President  delivered  the  opinion  of 
the  Court,  (consisting  of  himself  and 
Judges  Carringtou  and  Tucker,)  that  the 
supersedeas  was  refused  without  any  diffi- 
culty. 


(I)  It  appears,  from  an  examination  of  the  records 
of  the  Federal  Court,  that  the  followingr  were  the 
proceediufiTs  in  the  case  of  Main,  executor  of  Hynd- 
man. V.  TurnbuU:  "July.  1796.  common  order  against 
the  defendant  and  William  Cole,  his  appearance 
bail:  Aufirust,  common  order  confirmed."  At  the 
November  term,  there  was  no  Court,  in  conse- 
quence of  the  non-attendance  of  tbe  Judgres.  "May 
term.  1797,  payment  by  security  and  issue.  Novem- 
ber term  ensulnsr,  a  Jurj'  was  charged,  but  not 
agreeing  on  a  verdict,  one  of  the  Jurors  was  with- 
drawn. November  term.  1798.  William  Cole,  the 
appearance  ball,  was  admitted  special  bail,  and  the 
cause  tried  the  same  term."— Note  in  Original 
Edition. 
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*Halley's  Administrator  v. 
Young. 

Monday,  October  18,  1806. 

Judtpment— Amendment  at  Subsequent  Term.*— A  Dis- 
trict Court  has  no  power  or  jurisdiction  to  reverse, 
alter  or  amend  a  judgrment  iflven  at  a  former 
term  of  the  said  Court,  which  had  been  entered  on 
the  order  book,  ahd  signed  by  a  Judtre  in  open 
Court. 


Virginia  Rbports,  Annotated, 
Baird  and 
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•Judgrment— Amendment  at    Subsequent   Term.— In 

Gordon  v.  Frazier.  2  Wash.  180.  the  clerk  entered  up 
a  judg-ment  by  nil  dicU  in  the  district  court  In  debt 
on  a  bond  for  the  payment  of  tobacco,  without  no- 
ticing a  memorandum  Indorsed  on  the  bond.  It  was 
held  by  the  court  of  appeals  that  the  mistake  was 
merely  clerical  and  amendable  upon  motion  at  a 
subseQuent  term  of  the  district  court. 

[n  Vaughan  v.  Freeland,  reported  in  note  In  2  Hen. 
&M.  477,  the  clerk  entered  the  verdict  of  the  jury 
erroneously  on  the  order  book,  and  entered  the 
judgment  conformably  to  the  erroneous  entrv  of 
the  verdict,  and  these  entries  were  signed  by  the 
judge.  At  a  subsequent  term,  the  same  court  per- 
mitted the  entry  to  be  amended,  .so  as  to  conform 
to  the  real  finding  of  the  jury.  On  appeal.lt  was 
held  by  the  court  of  appeals,  that  the  judgment 
should  be  reversed  on  the  ground  "that  the  order 
made  for  amending-  the  record,  and  altering  the 
judgment  entered  on  the  said  verdict,  at  another 
and  subsequent  term,  after  the  verdict  g-lven.  and 
judgment,  entered  thereon,  fully  drawn  up.  read 
and  signed  by  the  jtfdge  in  open  court,  was  erro- 
neous, the  said  amendment,  after  the  term,  not 
being  authorized  by  law." 

In  Com.  v.  Winstons,  5  Rand.  W6,  a  judgment  was 
rendered  by  default  In  the  general  court,  upon  mo- 
tion, on  a  bond  due  to  the  commonwealth:  but  the 
clerk.  In  entering  the  judgment,  onlv  allowed  Inter- 
est from  a  date  posterior  to  that,  from  which,  by 
the  terms  ot  the  bond,  interest  was  to  run.  It  was 
unanimously  held  by  the  court  of  appeals— consist- 
ing of  Judges  Carr.  Gheen.  and  Cahell.— that  this 
error  might  be  amended  upon  motion  to  the  general 
court  at  a  succeeding  term.  In  delivering  his 
opinion.  Judge  Green,  p.  h^l,  said:  "The  cases  of 
JIallty,  etc..  v.  Baird,  etc.,  1  Hm.  d-  M.  25.  and  Cogbill 
V.  Cogbill,  2  Hen.  &  Munf.  478.  do  not  conflict  with 
Gordon  v.  Frazier.  In  the  lirst,  the  district  court 
set  aside  in  toto  an  office  judgment,  which  stood  con- 
firmed, and  was  final  at  a  preceding  term:  and 
reinstated  the  suit,  and  .sent  It  to  the  rules  for  new 
proceedings.  This  was  not  an  amendment,  but  an 
annihilation  of  the  judgment.  In  Cogbill  v.  Cogbill. 
the  court  refused  to  allow  an  amendment,  by  cor- 
recting the  order  in  the  record  by  the  minutes  of 
the  clerk,  a  material  part  of  the  minute  being 
omitted  In  the  order.  But  it  is  observable,  that  one 
of  the  three  judges  who  sat  In  that  case,  dissented, 
and  that  the  minutes  of  the  clerk  are  not  a  part  of 
the  record  as^  bond  is.  at  least  to  some  purposes, 
and  especially  to  amend  by.  I  conclude,  that  the 
mistake  In  the  entry  of  the  judgment,  sought  to  be 
amended  in  this  case,  was  not  an  error  In  the  judg- 
ment of  the  court,  but  a  clerical  mistake  In  record- 
ing the  judgment  of  the  court;  and  at  all  events, 
It  was  competent  to  the  court.  In  which  the  judg- 
ment was  rendered,  to  decide  upon  motion,  whether 
It  was  an  error  In  the  judgment  of  the  court,  or  a 
mistake  in  the  entering  of  the  judgment."  But 
Judge  Cabell  in  his  opinion,  said  (p.  565):  "In  the 
case  of  Hallty  v.  Baird,  1  I/en.  <i-  JA  26.  which  fol- 
lowed very  shortly  after  (/.  e.  after  Vaughan  v. 
Freeland),  the  same  principle  is  declared,  viz. :  'that 
the  district  court  had  no  power  or  jurisdiction  to 
reverse,  alter  or  amend  the  judgment  given  at  a 
former  term  of  the  said  court,  which  had  been  en- 
tered on  the  order  book,  and  slgrned  by  the  judge  in 
open  court.'  This  last  case  was.  no  doubt,  founded 
on  the  authority  of  Vaughan  &  Field  v.  Freeland; 
for,  it  is  resorted  to  in  the  argrument,  and  Its  phra- 
seologry  expressly  adopted  by  the  court  Both  cases, 
so  far  as  relates  to  the  avowed  principles  of  the 
decision,  are  in  direct  conflict  with  Gordon  v.  Fra- 
zier, for.  In  Gordon  v.  Frazier,  the  judg^ment  had 
been  'fully  drawn  up.  read,  and  signed  by  the  judge 
in  open  court.'  "  After  stating  that  In  his  opinion 
there  is  no  conflict  between  the  cases  of  Cogbill  v. 
Cogbill.  2  Hen.  &  M.  467.  and  Gordon  v.  Frazier,  2 
Wash.  180.  Judge  Cabell  continues  by  saying  (p. 
666) :  "I  feel  myself  at  liberty  to  choose  between  the 
conflicting  decisions  of  Gordon  v.  Frazier.  on  the 
one  hand,  and  of  Vaughan  &  Field  v.  Freeland,  and' 
Ualley  v.  Baird,  on  the  other:  and  I  am  constrained, 
by  the  best  consideration  I  can  ffive  the  subject,  to 
prefer  the  authority  of  Gordon  v.  Frazier." 

In  Shelton  v.  Welsh.  7  Leigh  175,  an  action  of  debt 
was  brought  on  a  decree  for  money.  A  conditional 
judgment  was  entered  In  the  office  without  award- 
ing a  writ  of  inquiry  of  damages,  and  the  judgment. 


Habeas  Corpust— Removal  of  Cause  Thereby.— Quasre. 
Where  a  cause  is  removed  by  habeas  corpus,  from 
an  Inferior  to  a  superior  Court,  whether  the  pro- 
ceedings ousrht  to  be  commenced  de  novo,  or  car- 
ried on  from  the  staare  at  which  they  stood  in  the 
inferior  Court?(l) 

Halley  brought  an  action  of  debt  ag^ainst 
Baird,  in  the  Hustings  Court  of  Petersburg. 
After  an  ofiBce  judgment  was  confirmed 
against  the  defendant  and  two  others,  his 
appearance  bail,  they  became  special  bail; 
surrendered  their  principal  to  the  Ser- 
jeant of  the  town,  who  certified  that 
his  body  was  actually  in  his  cus- 
tody, having  been  surrendered  by  the 
special  bail ;  a  writ  of  habeas  corpus  was 
thereupon  issued  from  the  clerk *s  ofifice  of 
the  District  Court  of  Petersburg,  for  the 
removal  of  the  cause  to  that  Court;  upon 
which  writ  the  Serjeant  returned  that  the 
defendant  was  released  from  his  custody, 
after  the  receipt  of  the  precept,  by  giving 
the  bail  returned  therewith,  for  his  appear- 
ance at  the  District  Court,  (the  same  bail 
in  the  Hustings  Court  having  again  entered 
special  bail  for  the  defendant,  in  the  suit  as 
it  stood  removed  to,  and  was  depending  in 
the  District  Court. )  These  proceedings  were 
had  between  the  confirmation  of  the  office 
judgment  at  the  rules  held  in  the  clerk's 
ofifice  in  June,  and  the  quarterly  sessions 
in  August,  1800,  to  which  the  writ  of 
habeas  corpus  was  produced.  At  the  first 
term  of  the  District  Court,  after  the  suit 
was  removed,  (September,  1800,)  final  judg- 
ment was  entered  up  against  the  defendant^ 


not  belng^set  aside,  became  final  at  the  next  term, 
and  execution  was  sued  out  on  the  judgment.  But, 
at  the  ensuing  term,  the  court  set  aside  the  judfir- 
ment  as  Irreg-ularly  entered,  quashed  the  execution 
sued  out  on  it.  and  gave  the  defendants  leave  to 
plead  to  the  action.  It  was  held  by  the  court  of  ap- 
peals that  it  was  error  to  enter  judgment  In  the 
office  without  awardinsr  an  inquiry  of  damasres: 
and  that  this  was  a  clerical  error  which  the  court 
properly  corrected  at  a  subsequent  term.  Tucker. 
P..  In  delivering  the  opinion  of  the  court  (p.  177). 
said:  "Next,  was  it  competent  to  the*  county  court 
at  the  November  term,  to  set  aside  the  office  judgr- 
ment  confirmed  (as  It  Is  said)  at  the  previous  August 
term.  This  depends  upon  the  question,  whether  the 
errors  In  the  proceeding's  at  the  rules  were  mere 
clerical  misprisions,  or  are  to  be  regarded  as  errors* 
in  the  judgment  of  the  court.  Upon  reflection,  and 
an  examinatl<m  of  the  authorities,  and  particularly 
of  the  case  of  Eubank  v.  Ralls,  4  Leigh  808.  I  am  sat- 
isfied that  the  error  Is  clerical  and  amendable.  It 
had.  Indeed,  been  decided,  in  Ifalley's  Adrn'r  v.  Baird, 

1  JI<n.  cfe  M.  25.  that  a  judgment  entered  in  the 
order  book,  and  signed  by  a  judge  in  open  court, 
could  not  be  amended  at  a  subsequent  term:  a  de- 
cision in  conformity  with  the  previous  case  of 
Freeland.  Lenox  &  Co.  v.  Field.  6  Call  12.  and  with 
the  established  principles  of  common  law^.  Co.  Litt. 
360a:  2  V'ln.  Abr.  Amendment,  A.  p.  290.  But  in  Ilat- 
Ity  V.  Baird.  the  fact  that  the  judgment  had  been 
entered  upon  the  court  records,  and  signed  by  the 
judge,  was  emphatically  stated,  and  seems  to  have 
been  considered  as  vitally  Important" 

See  principal  case  also  cited  in  McClain  v.  Davis, 
37  W.  Va.  334,  16  S.  E.  Rep.  631. 

See  further,  foot-note  to  Price  v.  Com.,  SSGratt.  819: 
foot-note  to  Gordon  v.  Frazier.  2  Wash.  130:  mono- 
graphic note  on  "Amendments"  appended  to  Sncad 
v.  Coleman.  7  Gratt  300. 

ttlabeas  Corpus.— See  generally,  monographic  note 
on  "Habeas  Corpus"  appended  to  Ex  parte  Pool,  etc. <, 

2  Va.  Cas.  276. 

(1)  By  an  act  passed  at  the  next  session  of  tbe 
Legislature,  after  the  decision  of  this  cause,  it  is 
declared  that  a  cause  removed  by  habeas  corpus  or 
certiorari,  shall  stand  In  the  same  situation  in  the 
superior  Court  as  it  stood  in  the  inferior  Court:  and 
be  proceeded  on  to  final  judgment,  without  new 
pleadings,  unless  such  pleadinsrs  would  have  been 
proper.  If  the  cause  had  remained  in  the  inferior 
Court  See  Rev.  Code.  vol.  2,  ch.  108,  p.  186.— Note  la 
Original  Edition. 
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as  upon  an  ofiBce  judgmeot  not  set  aside 
during^  the  term.  Upon  an  execution  issued 
on  this  jodg-ment,  a  forthcoming  bond  was 
taken  ;  which,  being  forfeited,  a  notice  was 
g-iven  to  the  September  term  of  the  District 
Court,  1801,  for  a  judgment  and  award  of 
execution  thereupon*  But  the  District 
Court  overruled  the  motion  to  that  effect, 
and  directed,  that  '*aU  the  proceedings  had 
subsequent  to  the  return  day  of  the  writ  of 
habeas  corpus,  be  set  aside,  and  the  suit 
sent  to  the  rules  for  further  proceedings  to 
be  had  thereon.**  For  errors  assigned  in 
this  judgment,  a  supersedeas  was  awarded 
by  this  Court. 

Randolph,  for  the  plaintiff  in  error,  ad- 
mitted that  a  habeas  corpus,  being  in  the 
nature  of  a  writ  of  right,  might  be 
awarded,  after  a  cause  had  progressed  to  an 
office  judgment;  but  contended,  that  after 
its  removal  to  the  superior  Court,  it  should 
be  there  proceeded  on  from  the  stage  in 
which  it  stood  in  the  inferior  Court.  The 
practice  in  England,  of  commencing  de 
novo,  (a)  has  no  weight  or  authority 
26  in  *this  State ;  because,  there  nothing 

is  transmitted  but  the  names  of  the 
parties— here  the  record  is  as  much  re- 
moved as  upon  a  certiorari,  &c.  Precedents 
in  E^ngland,  applying  to  points  of  practice, 
have  never  been  regarded  by  this  Court,  (b) 
unless  they  have  been  established  so  as  to 
become  a  rule  of  property.  Our  act  of  As- 
sembly (c)  allows  certain  fees  to  clerks  for 
making  up  complete  records  upon  writs  of 
habeas  corpus,  Ac.  By  the  District  Court 
law,(d)  the  clerk  is  to  certify  the  cause  of 
commitment,  which  can  only  be  done  by 
certifying  the  whole  proceedings  in  the 
cause,  not  a  mere  note  of  the  names  of  the 
parties,  as  in  England. 

There  was  another  point  in  this  cause, 
viz.  that  after  a  judgment,  an  execution, 
and  a  forthcoming  bond  taken  thereupon, 
the  District  Court,  at  a  subsequent  term, 
had  undei taken  to  set  the  judgment  aside, 
when  their  power  over  it  had  ceased,  (e) 
This  he  considered  conclusive  for  his  client ; 
but  he  wished  the  practice  settled  on  the 
other  point. 

Curia  advisare  vult. 

Thursday,  October  16th.  The  President 
delivered  the  opinion  of  the  Court,  That 
there  was  error  in  this,  that  the  District 
Court  had  no  power  or  jurisdiction  to  re- 
verse, alter  or  amend  the  judgment  given  at 
a  former  term  of  the  said  Court,  which  had 
been  entered  on  the  order  book,  and  signed 
by  a  Judge  in  open  Court,  or  to  quash  the 
proceedings  in  the  said  suit  prior  to  the 
said  judgment,  but  ought  to  have  given 
judgment  on  the  forthcoming  bond  taken 
upon  the  execution  which  issued  upon  the 
former  judgment,  and  was  forfeited. 
Judgment  reversed,  with  costs,  and  new 
judgment  on  the  forthcoming  bond,  as 
usual,  according  to  law,  &c. 

Present,  Judges  Lyons,  Carrington,  and 
Tucker. 


(a)  14  Vin.  288:  1  Salk.  852,  Fazacharly  v.  Baldo. 

(b)  See  1  Wasb.  10,  Hadson  v.  Jobnson:  Ibid.  800. 
aos.  Mlonis.  executor  of  Aylett  v.  Aylett 

(c)  KcT.  Code.  vol.  1.  c.  116,  sect  2,  p.  216,  and  sect 
6.  p.  217. 

(d)  Ibid.  c.  (».  sect  28.  p.  77. 

(e)  See  Vaoffban  and  Field,  &c.  v.  Freeland,  May. 
1800,  reported  in  a  note  to  CoffblU  v.  Coffbill,  in  tbe 
second  volume  of  these  reports. 


Sadler's  Executors  and  Legatees  v.  Green. 

Monday,  October  IS,  1806. 

Joint   Appeal— Executors    and   Legatees— Security. *— 

Wbere  executors  and  leeratees  jointly  appeal,  the 
legatees  (belnff  In  possession  of  the  property  in 
dispute)  may  be  ruled  to  give  security  for  the 
prosecution  of  the  appeal. 

On    an    appeal    from    the    Williamsburg 
Chancery  District  Court. 

In  this  case  the  appellee  obtained  an  in- 
terlocutory decree  for  some  negroes,  then 
being  in  the  possession  of  the  legatees,  and 
for  an  account  of  their  profits. 
27  From  this  *decree  an  appeal  was 
taken,  more  than  two  years  ago, 
to  this  Court,  both  by  the  executors  and 
legatees,  but  no  security  given. 

Wickham,  for  the  appellee,  moved  to 
abate  the  suit  as  to  the  executors,  (who 
were  dead, )  and  to  dismiss  the  appeal  as  to 
the  legatees.  Although  he  admitted  that 
no  security  on  the  appeal  could  be  required 
of  the  executors  in  this  case,  yet,  as  the 
legatees,  who  were  in  possession  of  the 
negroes,  had  likewise  appealed,  they  cer- 
tainly^ ought  to  have  given  security. 

Hay,  on  the  other  side,  objected  to  taking 
up  the  subject,  after  such  a  lapse  of  time 
since  the  appeal,  without  notice  of  the  in- 
tended application. 

By  the  Court.  The  appellee  has  suffered  . 
two  years  to  elapse  without  making  any 
application  to  the  Court  respecting  the  se- 
curity t9  the  appeal.  It  would  not  now  be 
proper  to  rule  the  appellants  to  security 
without  notice.  Let  a  rule  be  made  on  the 
legatees  returnable  to  the  next  term,  to 
shew  cause  why  security  should  not  be  given. 

Af ':erwards,  Thursday,  October  16th,  Hay 
submitted  a  question  to  the  Court,  whether 
the  appeal  as  to  the  legatees  would  be  dis- 
missed, if  they  did  not  give  security? 

By  the  Court— (absent  Judge  Fleming.) 
Bxecutors  and  administrators  are  not  bound 
to  give  security  on  an  appeal,  because 
they  give  it,  when  they  undertake  the  ad-, 
ministration  of  the  estate  of  their  testator 
or  intestate.  But  the  legatees,  in  this  case, 
being  in  possession  of  the  property,  which' 
is  personal,  are  bound  to  give  security  for 
the  prosecution  of  the  appeal,  or  it  will  be 
dismissed  as  to  them. 


Chisholm  v.  Anthony. 

Tuesday,  October  14.  1806. 

Executors—Amendment  off  Plea. t— An  executor  or  ad- 
ministrator ousrht  to  be  permitted,  on  his  motion, 
tho'  not  attended  with  an  affidavit,  to  amend  his 
plea  by  pleading  plene  administravit.  at  any  time 
before  the  trial  of  a  suit  asrainst  him,  provided  the 
Court  are  satisfied  that  the  motion  Is  not  made 
merely  for  the  sake  of  delay. 

•Appeal  by  Executors— Necessity  for  Security. -Exec- 
utors and  administrators  are  not  bound  to  ffive 
security  on  an  appeal,  because  they  srive  it  when 
they  undertake  the  administration  of  the  estate  of 
their  testator  or  intestate.  To  this  point,  the  prin- 
cipal case  was  cited  in  Shearman  v.  Christian.  1 
Rand.  3M:  Pu^h  v.  Jones,  6  Leigrh  305,  30fl:  State  v. 
Johnson,  28  W.  Va.  85, 79. 

For  the  exceptions  to  this  rule,  see  foot-note  to  Wil- 
son V.  Wilson,  1  Hen.  &  M.  16:  foot-note  to  M'Cauley 
V.  GrifBn,  4  Gratt.  9,  discussing  the  subject  at  some 
lenjfth. 

tThe  principal  case  was  cited  In  Fox  v.  Govan, 
4  Hen.  &  M.  158:  Pusrh  v.  Jones.  6  Lelffh  309,  and  dis- 
tinffulshed  in  Clements  v.  Powell.  0  Leiffh  8,  4. 

See  generally,  monographic  note  on  "Executors 
and  Administrators"  appended  toRosser  v.  Depriest, 
6  Gratt.  6. 
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Anthony  brought  an  action  of  debt  against 
Walter  Chigholm,  administrator  of  John 
Chisholm,  deceased,  in  the  County  Court  of 
Louisa ;  at  the  November  term,  1800,  the 
defendant  pleaded  payment,  (1)  upon  which 
issue  was  joined:  At  March  term  following, 
he  moved  the  Court  for  leave  **to  amend  his 
plea,  and  plead  fully  administered,  and  to 
continue  the  cause  till  the  next 
28  term,*'  which  *motion  for  a  continu- 
ance(2)  was  overruled  by  the  Court; 
and  the  cause  being  tried  at  the  same  term, 
on  the  plea  of  payment,  a  verdict  and  judg- 
ment was  rendered  for  the  plaintiff,  to  be 
levied  of  the  goods  and  chattels  of  the  in- 
testate. From  this  judgment  an  appeal  was 
taken  to  the  District  Court  of  Charlottes- 
ville, where  it  was,  in  all  things,  affirmed. 
To  correct  which  judgment,  a  supersedeas 
was  awarded  by  this  Court. 

Stuart,  for  the  plaintiff  in  error,  cited 
the  case  of  Cooke  v.  Beale's  executors, (a) 
to  prove  that  the  Court  of  Appeals  will 
judge  whether  an  inferior  Court  has  exer- 
cised a  sound  discretion.  In  the  present 
case,  there  was  a  peculiar  necessity  to  ask 
the  permission  to  amend  the  plea,  as  the 
defendant  was  an  administrator,  and  it 
may  be  presumed,  was  at  first  unacquainted 
with  the  state  of  the  decedent's  afiPairs.  It 
may  be  objected,  that  he  ought  to  have  filed 
an  affidavit;  but  this  was  not  called  for. 
This  Court  ought  to  countenance  a  doctrine, 
which  would  prevent  the  necessity  of  ap- 
plying to  a  Court  of  Equity.  Executors 
and  administrators  are  subjected  to  perils 
enough,  and  ought,  for  that  reason,  to  be 
favoured  by  the  Court.  Wickham,  on  the 
other  side,  did  not  doubt  the  right  of  the 
Court  to  judge  of  the  discretion  which 
ought  to  govern  inferior  Courts;  but  m  this 
case,  he  contended,  the  discretion  had  been 
soundly  exercised.  No  affidavit  was  filed 
by  the  defendant.  The  new  plea  would 
have  occasioned  a  continuance;  the  effect 
of  which  practice  would  be,  by  a  side  wind, 
to  continue  a  cause  at  the  pleasure  of  the 
party ;  for  there  was  no  proof  that  the  plea 
was  true:  it  might  have  been  relinquished 
at  the  next  Court ;  and  in  such  a  case,  an 
executor  or  administrator  might,  after  all, 
go  into  Chancery. 

JUDGE  LYONS.  Would  a  Court  of  Chan- 
cer3'  relieve  in  such  a  case? 

Wickham.  The  doctrine  has  been  re- 
peatedly recognised  in  the  Courts  of  Chan- 
cery in  this  country,  and  in  this  Court. 

It  is  said  an  executor  might  not  have 
known,  at  first,  the  amount  of  assets,  and 
the  demands  against  the  estate  of  his  tes- 
tator, but  might  have  made  the  discovery 
afterwards.  This  might  be  so,  or  it  might 
not  be  so.  The  Court  were  not  to  instruct 
the  plaintiff's  attorney  that  an 
29  *affidavit  was  necessary.  Executors 
are  not  entitled  to  favour,  but  only 
to  justice. 

Stuart,  in  reply.  The  application  to  the 
Court    was    twofold;  first,     to    amend    the 


(1)  It  would  seem,  from  the  record,  tbat  the  plea 
of  payment  was  put  in  the  same  term  at  which  the 
declaration  was  ttled:  no  notice  havlngr  been  taken 
of  any  prior  steps  at  the  rules,  and  the  declaration 
and  plea  being-  both  entered  on  the  record  as  of  the 
November  term.— Note  In  Origriual  Edition. 

(2)  So  stated  in  the  record, 
(a)  1  Wash.  318. 


plea;  and,  secondly,  for  a  continuance  of 
the  cause.  The  Court  ought  to  have  granted 
leave  to  amend  the  plea,  and  if  they  had 
thought  it  proper,  might  have  denied  the 
continuance.  If  a  Court  of  ^ Law  can  give 
relief,  the  parties  ought  not  to  be  driven 
into  a  Court  of  Equity. 

Curia  advisare  vult. 

Wednesday,  October  15.  The  President 
delivered  the  opinion  of  the  Court — (absent 
Judge  Fleming.)  That  the  County  Court 
erred  in  not  permitting  the  defendant  to 
amend  his  plea,  by  pleading  fully  adminis- 
tered, according  to  his  motion.  Judgment 
reversed  with  costs,  and  the  suit  remitted, 
with  instruction  to  admit  of  the  amend- 
ment, Ac.  

Moore's  Executor  v.  William  Aylett's  Execu- 
tor and  Philip.  Aytett. 
Tuesday,  October  14, 1806. 

Mortf  sffes  —Sale  by  Mortsrasree  Accordlnsr  to  Agreement 
—Liability  for  Profits.*— If  It  be  a«rreed  between 
a  mortgraffor  ana  mort^ag^ee,  that,  in  case  the  debt 
be  not  paid,  the  mortfirafiree  may  sell  the  property, 
and  in  consequence  thereof,  he  sells,  (without 
proof  of  fraud,)  he  Is  accountable  to  the  murusrasror 
for  the  surplus  of  the  sum,  for  which  he  sells, 
above  the  amount  of  the  debt,  with  Interest  on 
such  surplus  until  payment:  but  not  for  profits, 
unless  he  appears  to  have  received  them  previous 
to  the  sale,  nor  for  the  value  of  the  property  at 
any  .subsequent  time. 

This  was  a  revived  appeal  from  a  decree 
of  the  Richmond  Chancery  District  Court, 
in  a  suit  brought  by  the  appellees  against 
the  appellant's  testator. 

The  bill  states  that  certain  negroes,  be- 
longing to  the  estate  of  William  A3'lett,  de- 
ceased, being  about  to  be  sold  to  satisfy  an 
execution,  Philip  Aylett,  who  acted  for  the 
executor,  requested  Bernard  Moore  to  lend 
him  the  sum  which  was  wanting  to  dis- 
charge the  execution ;  that  Moore  agreed  to 
do  so,  upon  condition  that  Mary,  one  of  the 
slaves,  who  was  then  with  child,  and  had 
also  a  child  in  her  arms,  should  be  set  up, 
and  purchased  by  him;  that  he  should  hold 
the  said  slaves  as  a  security  for  some  time, 
but,  if  the  money  was  not  paid  in  a  con- 
venient time,  should  be  authorised  to  sell 
them  for  the  best  price  that  could  be  got, 
and,  after  repaying  himself,  to  restore  the 
surplus  to  the  said  Aylett;  that  Philip  Ay- 
lett agreed  to  this  proposal,  and  the  slaves 
were  set  up  and  purchased  by  Moore,  upon 
those  terms  expressly  declared  by  himself; 
the  sum  advanced  being  far  less  than  their 
value ;  that  these  transactions  took  place  in 
July,  1791 ;  and,  in  February  following, 
the  plaintiff, 'Aylett,  sent  an  offer  of  the 
money  borrowed  to  the  said  Moore, 
30  and  desired  him  to  *restore  the  slaves, 
which  he  refused  to  do,  and  hath 
since  sold  them  at  a  considerable  advance, 
and  peremptorily  refuses  any  part  of  the 
money  to  the  plaintiff,  who  therefore  prays 
relief. 

The  answer  of  Moore  admits  the  purchase 
for  341.  lOs.  5d.  and  the  terms,  except  that 
he  alleees  he  was  to  restore  the  slaves,  in 
case  the  money,  with  interest,  was  repaid, 
in  eight  or  ten  weeks;  that  he  permitted 
them    to   return  home  after  the  sale,  where 


•See  monographic  note  on  "Mortgatres'' appended 
to  Forkner  v.  Stuart,  6  Gratt.  197. 

The  principal  case  was  cited  in  Gordon  v.  Connon. 
18  Gratt.  401. 
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they  stayed  eight  or  ten  weeks,  at  the  end 
•of  which  time,  seeing  no  prospect  of  the 
money  being  paid,  he  sent  for  them  to  his 
own  house,  where  they  remained  twelve 
months,  and  then  were  sold  to  James  Hill 
for  501.— that  the  negro  woman,  while  she 
was  in  his  possession,  was  delivered  of  a 
child,  and  was  a  mere  burthen  to  him ;  that 
he  believes  Philip  Aylett  did,  four  or  five 
months  after  the  sale,  write  to  him,  and  offer 
to  take  the  negroes  back,  but  he  saw  no 
money,  and  none  was  ever  tendered  to  him. 

The  depositions  of  Thomas  Gary  and 
Benjamin  Temple,  in  substance,  correspond 
with  the  allegations  in  the  bill. 

The  Chancellor,  on  the  28th  of  September, 
1799,  decreed  **that  the  defendant,  unless 
he  restore  to  the  plaintiff,  Claiborn^,  the 
staves  aforesaid,  and  the  children,  since 
born  of  the  mother,  upon  receiving  the 
principal  sum  (borrowed)  and-  interest  due 
thereon,  or  so  much  thereof  as  shall  exceed 
the  mother's  profits,  do  pay  unto  the  plain- 
tiff the  value  of  the  said  slaves  over  the 
said  principal  and  interest;  and  directed 
the  said  slaves  to  be  estimated  by  a  Jury, 
to  be  impanelled  and  charged  before  the 
District  Court  of  King  and  Queen,  and  their 
verdict  thereon  to  be  certified  to  the  Court. 
In  case  the  defendant  should  restore  the 
slaves ;  and  profits  of  the  mother  be  claimed ; 
for  ascertaining  them,  liberty  to  resort  to 
the  Court  was  reserved  to  the  parties.  * ' 

The  Jury  assessed  the  value  of  the  slave 
Mary,  at  the  time  of  their  verdict,  at  501. 
and  that  cf  her  child  at  301.  and  said  there 
were  no  profits  of  the  said  slaves,  since  they 
were  pledged.  On  the  12th  of  May,  1801,  the 
Chancellor  decreed  *'that  the  defendant  do 
pay  unto  the  plaintiff  451.  9s.  6d."  (being 
the  difference  between  341.  10s.  3d.  the  money 
lent,  and  801.  the  value  fixed  on  the  negroes 
by  the  Jury,)  *'with  interest  thereon  at  the 
rate  of  five  per  cent,  per  annum,  from  July, 
1792,  and  the  costs." 

Bernard  Moore  applied    to    the    Court   of 

Appeals  for  an    appeal    from    that   decree, 

which     was     allowed     him.      In    his 

31        *petition  for  an  appeal,  he  insisted  on 

the  following  errors  in  the  decree : 

1.  That  interest  had  not  been  allowed  him 
on  the  money  lent; 

2.  That  interest  had  been  allowed  to  the 
executor  on  the  balance  of  the  value  of  the 
negroes  as  fixed  by  the  Jury,  after  deduct- 
ing the  sum  lent,  although  the  answer  de- 
nied the  money  had  ever  been  tendered,  and 
the  Jury  expressly  found  that  there  were  no 
profits  of  the  slaves ; 

3.  That  interest,  if  properly  allowable  to 
the  said  executor,  ought  not  to  have  been 
allowed  from  1792,  upon  the  present   value. 

Nicholas,  for  the  appellant,  also  con- 
tended, 4.  That,  if  the  slaves  were  .pledged 
to  Moore,  all  the  appellees  can  rightfully 
claim  is  the  balance  of  the  501.  for  which 
Moore  sold  the  slaves,  after  deducting  the 
sum  loaned ;  with  interest  on  that  balance 
from  the  time  of  the  sale  to  Hill. 

Warden,  for  the  appellees,  made  three 
points ; 

1.  That  the  verdict  was  imperfect,  as  not 
being  a  direct  answer  to  the  question, 
which  the  order  required  to  be  answered 
by  the  Jury,  and  therefore  an  improper 
ground  for  a  decree ;  having  estimated  only 


the  values  of  Mary  and  one  of  her  children, 
instead  of  estimating  her  value— that  of  her 
son  who  was  nineteen  months  old  in  July, 
1791— and  the  values  of  all  her  children  born 
after  that  period— and  without  saying,  that 
she  had  no  after-born  child,  and  that  he 
was  the  child  valued. 

2.  That  even  if  Mary  had  borne  no  child 
after  the  purchase  of  her  by  Moore,  and  she 
only  an4  her  child,  then  near  two  years 
old,  had  been  valued,  their  valuations  were 
evidently  so  far  below  the  price  which  they 
would  have  brought,  that  the  verdict  ought 
to  have  been  rejected  on  that  account. 

3.  That  the  sale,  by  the  appellant,  of 
Mary  and  her  two  children,  (for  the  an- 
swer admits  that  she  had  a  second  child  be- 
fore that  sale,)  within  eight  months  after 
his  receiving  them  as  a  pledge  for  the 
money  lent,  and  without  any  demand 
thereof,  was  such  a  wrong,  as  ought  to 
have  deprived  him  of  all  interest,  and  also 
to  have  exposed  him  to  the  payment  of 
damages. 

On  this  point,  he  insisted  that  Moore 
ought  to  have  offered  to  return  the  negroes, 
and  demanded  his  principal  and  interest  to 
be  paid  him.  The  payment  was  to  have 
been  made  in  convenient  time.  Had  Moore 
a  right  to  judge  of  that  time?  Moore 
32  had  the  use  of  the  slaves,  *which 
ought  to  be  set  against  the  interest 
of  his  money,  until  he  sold  them;  and, 
from  that  time,  interest  was  properly  al- 
lowed the  executor  on  the  surplus,  because 
he  then  had  the  use  of  the  money,  which 
was  not  burthensome  to  him,  though  the 
negroes  are  pretended  to  have  been  so.  He 
cited  here  the  case  of  Hooper  v.  Shepard.(a) 
The  decree  was  right,  so  far  as  respected 
the  interest;  but  the  error  was,  that,  in- 
stead of  giving  the  appellees  too  much,  it 
gave  them  too  little,  in  consequence  of  the 
omission  in  the  verdict.  It  ought,  there- 
fore, to  be  reversed,  and  a  new  valuation 
of  the  slaves  directed. 

Nicholas,  in  reply.  With  respect  to  the 
value  of  the  slaves,  the  jury  were  compe- 
tent to  decide,  and  this  Court  cannot  say 
that  they  decided  improperly.  Mr.  Warden, 
in  endeavouring  to  set  aside  the  decree,  is 
labouring  to  destroy  that  under  which  he 
claims.  He  made  no  objection  in  the  Court 
of  Chancery  to  the  verdict,  but  took  the  de- 
cree as  it  stands.  As  to  the  children  of 
Mary  born  after  the  sale  made  by  Moore ; 
unless  it  can  be  shewn  that  he  had  no  right 
to  sell  the  slaves,  their  issue  belongs  to  the 
person  to  whom  he  sold  them,  not  to  him- 
self; and,  therefore,  he  should  not  be  re- 
sponsible for  them.  This  Court  ought  to 
presume,  as  to  any  other  children  of  Mary, 
that  there  were  none  such,  as  the  appellees 
took  their  decree,  without  objecting  that 
any  were  omitted  in  the  verdict. 

Curia  advisare  vult. 

Wednesday,  October  15.  The  President 
delivered  the  opinion  of  the  Court,  That  the 
decree  be  reversed,  and  the  costs  of  the  ap- 
peal be  paid  by  the  appellees;  and,  this 
Court  proceeding  to  make  such  decree  as 
the  said  High  Court  of  Chancery  ought  to 
have  pronounced,  it  was  further  decreed, 
that  the  appellant  pay  to   the  appellee,  ex- 


(a)  2  Stra.  1080. 
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ecutor  of  William  Aylett,  the  sum  of  131.  Ts. 
(which  appears  to  be  the  difference  between 
the  amount  of  the  money  lent,  with  the  in- 
terest due  thereon  at  the  time  when  Bernard 
Moore  sold  the  slaves,  and  501.  the  sum  for 
which  he  sold  them,)  with  interest  from  the 
first  day  of  October,  1792,  until  payment, 
and  the  costs  in  the  said  Court  of  Chancery. 


33 


^Austin's  Administratrix  v.  Winston's 
Executrix. 
Tuesday.  October  14. 1806. 
[3  Am.  Dec.  583.1 

Equitable  Relief -TrsMactlon  to  Defraud  Creditors.*— 

Where  a  transaction  between  a  debtor  and  his 
creditor,  is  intended  by  tbem  botb  to  defraud  the 
other  creditors  of  the  debtor,  but  the  latter,  un- 
der all  the  circumstances  of  the  case.  Is  not  so 
culpable  as  the  former,  it  would  seem  that  a  Court 
of  Equity  ought  not,  altogrether,  to  refuse  relief  to 
the  debtor,  but  to  apportion  the  relief  granted  to 
the  degree  of  criminality  in  bot^  parties,  so  as. 
on  the  one  hand,  to  avoid  the  encouragement  of 
fraud,  and  on  the  other,  to  prevent  extortion  and 
oppression. 

The  only  point  of  importance,  on  which 
the  Court  decided,  was,  whether  the  maxim 
**in  pari  delicto  potior  est  conditio  defend- 
entis,"    that    is,    "where  both  parties    are 


•Equitable  Relief— Transactions  to  Defraud  Creditors. 

—While  the  decision  in  the  principal  case  has  never 
been  expressly  overruled,  it  has  not  met  with  the 
entire  approbation  of  late  cases,  and  it  has  been 
cited  as  the  only  casein  equity  where  any  relief  has 
been  given  to  a  fraudulent  grantor,  who  has  con- 
veyed his  property  in  order  to  protect  himself 
against  his  creditors.  Some  cases,  referring  to  the 
fact  that  it  is  the  decision  of  a  divided  court,  say 
that  ^'perhaps''  it  was  decided  correctly  undet  the 
circumstances.  Indeed,  it  seems  not  to  have  re- 
ceived countenance  from  any  subsequent  case,  save 
on  the  ground  that  the  peculiar  facts  and  circum- 
stances attending  the  case  exempted  It  from  the 
application  of  the  well  settled  maxim.  "Inpari  dflicto, 
potior  est  conditio  def(ndfnti».''  The  relief  granted  in 
the  principal  case  was  founded  on  the  fact  that  the 
grantee,  a  creditor.-  the  debtor  being  in  distressed 
circumstances— availed  himself  of  the  power  over 
the  debtor  to  Induce  him  to  unite  in  the  fraud,  to 
avoid  an  impending  danger,  and  therefore,  it  was 
not  a  case  of  pari  delict  urn,  but  that  the  debtor  had 
been  seduced  by  the  creditor,  and  this  fact  rendered 
hlra  excusable,  and  the  contract  Invalid,  on  the 
ground  that  there  was  want  of  free  mental  sanction 
on  his  part.  While,  as  said  above,  several  subse- 
quent cases  have  acquiesced  in  the  conclusion 
,  reached  in  the  principal  case  on  account  of  the  pe- 
culiar facts  attending  it,  no  case  has  followed  it,  and 
whenever  there  has  been  occasion  to  cite  it.  the 
court  has  distinguished  it  from  the  case  under  dis- 
cussion on  the  ground  that  no  such  circumstances 
were  present  as  existed  in  the  principal  case,  and 
therefore  the  principal  case  had  no  application.  See 
discussion  of  the  principal  case  in  Clay  v.  Williams, 
2Munf.  117,  119,  121:  Starke  v.  Littlepage.  4  Rand.  871, 
877.  378,  879.  882:  James  v.  Bird,  8  Leigh  512:  Smith  v. 
Elliott.  1  Pat.  &  H.  839,  344,  345:  Harris  v.  Harris,  23 
Gratt.  763.  760.  770.  The  principal  case  Is  also  cited 
in  the  opinion  of  Stanard,  J.,  In  Owen  v.  Sharpe, 
appended  to  Montgomery  v.  Rose.  1  Pat.  &  H.  9. 

In  Harris  v.  Harris.  28  Gratt  763.  Judge  Chris- 
tian, who  delivered  the  opinion  of  the  court.  In  an 
able  discussion  of  the  application  of  the  maxim.  *'in 
pari  delicto,  etc.."  said:  "There  Is  but  a  single  case 
which  can  be  said  to  be  in  opposition  to  the  views 
herein  expressed,  and  that  when  properly  under- 
stood, has  no  application  to  the  case.  That  Is  the 
case  of  Austin^g  Adm'x  r.  Winston's  Kx't,  1  Hen,  rf* 
M.  38.  In  the  first  place  it  may  be  said  that  this 
case  has  never  been  followed.  It  was  a  decision  of 
two  judges:  and  its  authority  has  been  seriously 
questioned.  In  James  v.  Bird's  Adm'r,  8  Leigh  510. 
already  referred  to.  Judge  Parker  says:  'There  is 
no  case  in  equity  where  relief  has  been  given  to  a 
fraudulent  grantor  of  property,  the  conveyance 
being  made  to  protect  it  against  his  creditors,  ex- 
cept that  of  Austin's  Adm'x  v.  Winston's  Kx'x,  d*^clded 
by  a  divided  court  and  perhaps  under  the  circum- 
stances, properly  decided.'  Mr.  Conway  Robinson. 
In  his  admirable  work,  in  reference  to  the  same 
case,  says:  'Notwithstanding  ^M«^in'«  .4(/m'xf.  Win- 
ston's £x'x,  the  case  of  Hawes  v.  Leader  was  ap- 


equally  guilty,  the  defendant  shall  prevail, '' 
applied  in  this  case.  (1) 

In  the  opinions  delivered  by  the  Judfres, 
the  substance  of  the  case  is  so  fully  stated, 
and  the  decree  of  the  High  Court  of  Chan- 
cery (from  which  this  was  an  appeal)  so 
accurately  given,  that  it  would  unneces- 
sarily increase  the  size  of  the  volume  to 
make  any  other  statement  here. 

The  arguments  of  counsel,  (Randolph,  for 
the  appellant,  and  Warden,  Duval,  and 
Wickham,  for  the  appellee,)  having  turned 
very  much  on  the  evidence,  and  the  author- 
ities cited  by  them,  having  been  fully  dis- 
cussed by  the  Judges,  we  conceive  that  the 
insertion  of  those  arguments  would  be  pro- 
ductive of  needless  repetitions,  and  therefore 
omit  Jthem. 

On  Monday,  October  27,  the  Judges  deliv- 
ered their  opinions. 

JUDGE  TUCKER.  This  case,  as  stated 
in  the  bill,  and  as  it  appears  from  the  evi- 
dence, appears  to  be,  in  substance,  this: 

William  Winston,  being  bound  to  Chap- 
man Austin,  in  a  twelve  months'  replevy 
bond,  fur  1981.  6s..  of  which  about  381.  had 
been  discharged,  when  the  bond  became 
due,  was  applied  to  by,  Austin  for  the  bal- 
ance ;  but  not  being  able  to  pay  it,  asked 
for  some  further  indulgence,  as  he  proposed 
selling  some  lands  for  the  purpose  of  dis- 
charging all  his  debts;  or,  if  he  could  not 
sell  his  lands,  he  would  sell  a  part  of  his 
negroes,  and  discharge  his  debt  to  Austin. 
Austin  observed,  that,  if  he  sold  his  lands 
for  cash,  they  would  not  sell  for  near  their 
value;    therefore,    he    had    better    sell    his 


proved  in  Stark's  Ex'ors  v.  Littlepage,  and  such  Is 
the  general  course  of  decisions:'  and  in  a  note  to 
the  text  he  refers  to  James  v.  Bird,  Terrell  v.  Im- 
boden  and  Owen  v.  Sharp  and  wife:  In  all  of  which 
and  especially  the  last.  Hawes  v.  Leader  was  ap- 
proved as  unquestioned  law.  5  Rob.  Pract.  543.  But 
conceding  that  Austin's  Adrn'x  r.  Winston's  Ex'x  is 
sound  law  and  its  authority  unquestioned:  still  the 
case  before  us  cannot  be  brought  within  the  princi- 
ples of  that  case.  The  relief  given  in  that  case  was 
founded  upon  the  fact  that  the  grantee,  a  creditor 
(the  debtor  being  In  distressed  circumstances),  had 
availed  himself  of  his  power  over  him  to  induce  the 
debtor  to  unite  in  the  fraud:  the  creditor  having 
proposed  and  urged  the  execution  of  the  scheme 
which  was  adopted  for  that  purpose.  No  circum- 
stances of  that  sort  are  even  suggested  In  the  case 
before  us." 

And  In  Horn  v.  Star  Foundry  Co..  28  W.  Va.  584. 
Judge  Grken,  who  delivered  the  opinion  of  the 
court.  In  discussing  the  question  as  to  whether 
equity  win  grant  relief  to  a  party  to  a  fraudulent 
contract,  cites  the  principal  case  as  the  first  Vir- 
ginia case  on  the  subject,  and  after  quoting  the  .syl- 
labus of  the  principal  case,  continues  by  saying: 
"The  decision  In  this  case  was  rendered  by  a  divided 
court,  and  the  conclusion  reached  by  the  majority 
of  the  court  was  one.  which  evidently  did  not  meet 
with  the  cordial  approbation  of  even  the  majority, 
for  Judge  Carrington,  one  of  the  majority,  con- 
cludes his  opinion  thus:  'So  far  as  respects  myself, 
it  is  not  to  be  considered  that  any  principle  Is  here 
fixed  so  as  to  operate  as  a  precedent  In  other  cases. 
This  decree  Is  adopted  to  fit  the  present  case  only; 
and  It  Is  hoped  so  gross  a  fraud  may  not  again  bfe 
brought  before  this  court.'  Seepage  60.  In  subse- 
quent Virginia  cases  this  case  was  accordingly  not 
regarded  as  settling  the  law.  and  when  spoken  of 
afterwards  it  was  either  Impliedly  disapproved  or 
apologized  for.  because  of  the  particular  circum- 
stances surrounding  this  partitular  case.  I  do  not 
regard  It  as  authority  to  be  followed." 

See  also,  note  to  the  principal  case  as  reported  in  8 
Am.  Dec.  588,  601,  602,  collecting  cases  in  other  states 
which  cites  the  principal  case  and  acknowledge  its 
authority. 

(1)  See  the  cases  of  Clark  v.  Shee  and  Johnson. 
Cowp.  197.  and  Browning  v.  Morris.  Ibid.  790.  also. 
Smith  V.  Bromley,  cited  in  Jones  v.  Barkley.  Doug. 
606.— Note  In  Original  Edition. 
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negroes  at  once;  for,  if  he  did  not  sell 
them,  they  would  be  sold  very  shortly  to 
discharge  the  debts  of  his  brother,  Geddis 
Winston,    whose  security  he    was,  as  high 

sheriff,  and  in  other    instances;  and 
34        that  *he  also    knew  his    brother  had 

sold  and  made  over  all  his  property 
to  his  children,  and  was  worth  nothing — 
and  that  it  was  his  advice  to  keep  his  land, 
as  it  was  not  liable  for  debt,  and  sell  a  part 
of  his  negroes  to  discharge  his  just  debts, 
and  make  the  rest  over  to  his  children,  as 
his  brother  had  done : — and  finally  proposed 
that  his  negroes  should  be  sold  under  an 
execution  for  his  debt,  in  lots,  so  that  they 
might  sell  for  little  or  nothing,  and  get 
some  person  to  buy  them  in  for  him :  and 
that  he,  if  Winston  thought  proper,  would 
become  the  purchaser,  and  would  make  the 
negroes  over  to  his  children,  as  soon  as 
Winston  should  pay  him  his  debt,  with  in- 
terest. To  this  overture  Winston  lent  a 
willing  ear,  and  assented  to  it.  It  was  then 
agreed  that  Winston  and  his  family  should 
not  let  it  be  known  that  Austin  was  to  pur- 
chase in  the  negroes  for  him ;  but  to  tell 
every  person  that  should  make  inquiry,  that 
his  negroes  would  certainly  be  sold :  that 
Winston,  on  the  day  of  sale,  should  pro- 
claim to  the  people  that  the  sale  was  a  fair 
one,  and,  after  the  sale  was  over,  he  must 
apply  to  Austin  to  lend  him  the  negroes  to 
finish  his  crop,  to  keep  the  people  at  large 
from  thinking  he  bought  in  the  negroes  for 
hira.  To  all  which  Winston  agreed,  and 
directed  his  wife  (the  plaintiff  in  the  suit 
below)  and  his  son  Edward,  from  whose 
deposition  this  statement  is  made,  not  to 
tell  any  person  of  their  plan ;  which,  as  far 
as  it  depended  on  Winston,  was  carried  into 
execution  at  the  sale,  with  the  most  scrupu- 
lous exactness ;  with  this  additional  circum- 
stance, that  both  he  and  Geddis  Winston, 
on  the  same  day,  as  it  would  seem,  that 
this  plan  was  adopted,  wrote  to  the  clerk 
of  the  Court  to  issue  the  execution  upon 
Austin's  judgment,  which  had  now  become 
final.  This  execution,  it  must  be  remem- 
bered, was  irrepleviable,  being  upon  a 
judgment  on  a  replevin  bond.  The  several 
depositions  of  Starke,  the  sheriff,  Obadiah 
Faucett,  Samuel  Cross,  and  Richard  Little- 
page,  are  in  direct  confirmation  of  Edward 
Winston's;  and  prove  unequivocally  that 
Winston  most  heartily  co-operated  with 
Austin  in  the  proposed  plan. 

The  sum  and  substance  of  this  plan,  or 
agreement,  was  to  defraud  the  Common- 
wealth, and  all  the  other  creditors  of  Win- 
ston, except  Austin,  under  the  pretext  that 
the  sale  was  a  bona  fide  sale,  made  by  a  pub- 
lic officer  acting  under  the  authority  of  the 
law,  to  satisfy  a  debt  bona  fide  due  from 
Winston  to  Austin.  Seventeen  negroes 
were  thus  sold  in  lots,  to  satisfy  a  debt 
manifestly  short  of  2001.  upon  the  face  of 
the  execution,  and  actually  reduced 
35  at  *the  time  to  about  1601.  only.  The 
sale  amounted  to  2071.  15s.  and  was 
publicly  made  September  20th,  1789:  and 
by  an  account  stated  between  the  parties, 
it  appears  that  three  of  the  negroes  were 
actually  sold  and  conveyed  back  to  Winston 
by  Austin,  for  the  same  price  he  gave;  and 
that  the  rest  remained  for  a  time  in  Win- 
ston's possession,  under  a  pretence  of  hiring 
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them  till  Christmas,  to  finish  his  crop.  But 
before  that  period,  Winston  died :  and  Aus- 
tin, having  got  the  negroes,  or  some  of 
them,  into  his  possession,  and  sold  a  part 
of  them,  this  bill  was  brought  by  the  ex- 
ecutors of  Winston  to  redeem  them,  and  to 
have  those  which  are  more  than  sufficient 
to  pay  the  debt  and  interest  returned,  with 
an  account  of  their  profits,  or  their  values, 
if  the  slaves  themselves  cannot  be  had. 
The  Chancellor  decreed  accordingly— and 
a  balance  of  1,1091.  5s.  8d.  being  found 
against  Austin's  estate  by  the  commis- 
sioner's report,  that  report  was  confirmed: 
— the  bill,  as  to  the  purchasers  of  the  slaves 
from  Austin,  was  dismissed. 

I  deem  it  unnecessary,  at  present,  to  en- 
ter any  further  into  the  particulars  of  this 
case,  as  my  opinion  will  be  founded  upon 
this  statement.  If,  however,  that  opinion 
should  be  overruled,  it  may  be  necessary  to 
say  something  further. 

I  have  said  that  the  sum  and  substance 
of  the  agreement  between  the  parties  was 
to  defraud  Winston's  creditors  of  their  just 
d^'bts.  Austin,  it  is  true,  proposed  the 
fraud:  but  Winston,  without  whose  concur- 
rence Austin's  fraud  could  never  have  taken 
effect,  and  whose  creditors  (and  not  Aus- 
tin's) were  to  be  defrauded  by  the  contriv- 
ance, lent  a  willing  ear  and  a  ready 
co-operation  to  it.  He,  therefore,  in  point 
of  moral  guilt,  was  most  culpable;  for 
there  was  a  moral  obligation  on  him  to  pay 
his  just  debts :— there  was  no  such  moral 
obligation  upon  Austin  to  pay,  though  the 
obligation  not  to  defraud  was  equally  strong 
upon  him  as  upon  Winston.  Austin,  mean 
time,  appears  to  have  been  a  bona  fide 
creditor  of  Winston's.  From  the  moment 
that  his  judgment  was  consummate,  he  had 
a  legal  lien  on  his  lands  also.  The  defend- 
ant could  rfot  replevy  the  slaves:  they  were, 
after  the  execution  issued,  in  the  custody 
of  the  law,  and  must  have  been  sold,  even 
for  a  tenth  part  of  their  value.  Austin  had 
a  legal  right  to  bid  for  the  slaves,  and,  the 
moment  they  were  struck  out  to  him,  the 
title  was  absolutely  in  him,  as  against, 
Winston,  both  at  law  and  equity;  and,  even 
against  Winston's  creditors,  to  the 
full  amount  of  his  own  debt. 
36  *The  case  is  stronger  in  Austin's 
favour,  upon  these  grounds,  than 
any  private  conveyance  from  Winston 
could  have  made  it :  for  what  is  done  under 
the  direction  and  authority  of  the  law  is 
more  obligatory  than  any  act  of  a  party 
alone. 

Now,  an  absolute  deed  between  the  parties, 
made  with  intent  to  defraud  the  cred- 
itors of  the  grantor,  would  be  binding  be- 
tween the  parties  themselves,  though  merely 
void  as  to  creditors,  by  our  statute  of  frauds 
and  perjuries,  (a)  Consequently,  this  sale, 
made  under  the  authority  of  the  law,  to 
satisfy  a  just  debt,  is  equally  binding  be- 
tween the  parties,  whatever  may  be  the 
effect  of  the  collusive  agreement  between 
them  as  to  creditors. 

It  is  a  maxim  at  Uw,  that  where  the  par- 
ties are  equally  culpable,  or  criminal,  the 
defendant  must  prevail ;  and  in  equity,  that 
he  that  hath  done   iniquity  shall   not  have 


(a>  L.  V.  edit.  17»4,  c.  10.  or  Rev.  Code.  vol.  1.  c.  10, 
p.  15. 
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equity ;  that  is,  he  shall  not  have  the  aid 
of  the  Court  when  he  is  plaintiff :  which 
brings  both  maxims  to  the  same  point. 
And  the  maxim  of  the  civil  law,  as  cited  1 
Fonb.  233,  (Pacta  quae  contra  leges  et  con- 
stitutiones,  vel  contra  bonos  mores  sunt 
nullam  vim  habere  indubitati  Juris  est. 
Die.  L.  2.  T.  3,  1.  6)— The  cases  both  at 
law  and  equity,  in  support  of  this  rule,  are 
numerous,  and  are  referred  to,  Francis' 
Max.  2;  1  Fonb.  138  and  223—230.  The 
case  of  Small  v.  Brackley,(a)  which  was  a 
bill  brought  by  a  bankrupt  to  be  relieved 
against  a  bond  given  to  a  particular  cred- 
itor, who  refused  to  sign  and  accept  a  com- 
position for  her  debt,  to  be  paid  as  other 
creditors,  unless  the  plaintiff  wduld  pay 
her  1001.  down,  and  three  shillings  in  the 
pound  over  and  above  the  composition,  was 
finally  dismissed  by  the  Lord  Chancellor, 
though  a  decree  in  his  favour  at  the  Rolls. 
Parsons  V.  Thompson, (b)  and  Garforth  v. 
Hearon,(c)  are  both  decisions  upon  the 
same  principle;  viz.  that  any  agreement 
which  is  contrary  to  the  true  policy  of  law, 
shall  not  have  the  aid  of  a  Court  to  enforce 
it  at  law.  The  case  of  Sir  Arthur  Ingram, 
cited  Co.  Litt.  234  a,  seems  to  have  fur- 
nished the  rule  in  the  latter:  and  it  is  there 
said,  (H.  Bl.  331,)  that  Courts  of  Evquity, 
in  setting  aside  securities  supposed  to  be 
valid  at  law,  have  gone  by  the  same  rule, 
as  in  the  case  of  Juxon  v.  Morris,  those 
cited  from  Lord  Nottingham's  notes,  (and 
said  to  be  mis-reported,  2  Ch.  Cases,  42,) 
and  in  Law  v.  Law.  (d)  Cockshott  v.  Ben- 
nett, (e)  was  a  decision  at  law,  founded  on 
the  principle  of  law  against  the  creditors  of 
the  party  making  the  promissory  note  upon 

which  the  suit  was  brought,  (f) 
37        *The  case  of  Trueman  v.  Fenton,(g) 

may  be  thought  an  authority  against 
the  course  of  these  decisions.  In  that  case 
a  bankrupt,  after  a  commission  of  bank- 
ruptcy sued  out,  in  consideration  of  a  debt 
due  before  the  bankruptcy,  gave  a  note  to 
his  creditor  for  a  part  of  his  debt :  and  the 
Court  held,  the  creditor  was  entitled  to  re- 
cover ;  for  the  creditor  did  not  prove  his 
debt  under  the  commission,  but  gave  up  two 
notes  not  yet  due  to  the  bankrupt,  and  took 
a  note  from  the  bankrupt,  payable  at  a  fu- 
ture day,  for  about  half  the  sum :  Here  was 
no  fraud  upon  the  creditors,  for  this  cred- 
itor never  did,  nor,  after  accepting  the  se- 
curity, in  lieu  of  the  two  notes  delivered  up 
to  be  cancelled,  ever  could  prove  a  debt 
against  the  bankrupt  before  his  bankruptcy. 
The  case  of  Walker  v.  Perkins,  (h)  was 
upon  a  bond  in  consideration  of  the  par- 
ties' having  agreed  to  live  together.  And 
Mr.  Blackstone,  then  at  the  bar,  argued  for 
the  plaintiff,  that  the  setting  aside  such 
bonds  was  as  much  an  encouragement  to 
seduction  in  one  sex,  as  establishing  them 
would  be  in  the  other:  and  the  same  argu- 
ment may  be  applied  to  the  case  before  us. 
The  Court,  in  the  case  I  have  cited,  decided. 


(a)  2  Vern.  602. 

(b)  1  H.  Black.  322, 

(c)  Ibid.  327. 

(d)  3  P.  Wras.  8»2. 

(e)  2  Terms  Rep.  763. 

(f)  Vide  Jackson  v.  Duchalre.  3  T  R.  561,  and  Jack- 
son V.  Loma.s.  4  T.  R.  166. 

(it)  Cowd.  544. 

(h)  3  Burr.  1568,  1  W.  Black.  Rep.  517.  S.  C. 


however,  in  favour  of  the  defendant;  and 
my  imprdssions  concur  with  that  decision ; 
which  corresponds  with  Lord  Hardwicke's 
in  Robinson  v.  Gee,  (i)  Priest  v.  Parrot, 
(k)  and,  in  a  much  harder  case,  3  P.  Wms. 
339.(1)  Cases  to  the  same  effect  may  be 
multiplied  much  farther:  on  the  other  hand, 
I  am  well  aware,  that  others  may  be  pro- 
duced, where  the  doctrine  contended  for  by 
Mr.  Blackstone,  in  the  case  of  Walker  v. 
Perkins,  above  mentioned,  has  prevailed: 
but  I  incline  to  the  contrary  opinion,  as 
thinking  that  all  contracts  founded  on  mo- 
tives or  considerations  against  the  policy 
of  the  common  law,  or  against  the  provi- 
sions of  a  statute,  or  against  the  policy  of 
justice,  or  the  rules  and  claims  of  decency, 
or  the  dictates  of  morality,  are  void  both  in 
law  and  equity,  and  ought  not  to  have  the 
aid  of  a  Court  to  carry  them  into  effect. 
A  combination  between  a  debtor  and  a  par- 
ticular creditor,  to  defeat  all  the  other  cred- 
itors of  the  debtor  of  their  executions 
against  his  estate,  is  one  of  great  moral 
turpitude,  more  especially  on  the  part  of  the 
debtor,  although  the  project  may  have  been 
proposed  on  the  part  of  the  creditor.  For 
the  debtor  is  bound  to  do  an  act  towards 
his  creditors ; — that  is,  to  pay  them  their 
just  debts,  and  this,  in  foro  conscientiae, 
he  is  bound  to  do  punctually,  and  without 
delay.  There  is  no  such  obligation  on 
38  the  part  of  any  other  than  the  *debtor : 
a  contrivance  to  defraud  on  the  part 
of  the  debtor,  acquires,  as  I  conceive,  an 
additional  degree  of  moral  turpitude,  from 
this  previous  obligation  to  pay,  superadding 
to  the  neglect  of  a  moral  duty,  the  commis- 
sion of  a  moral  injury.  But,  without  pre- 
tending to  balance  the  guilt  ot  the  parties 
against  each  other's,  both  appear  to  me  so 
culpable,  that,  had  Austin  been  the  plain- 
tiff, and  Winston  the  defendant,  I  should 
have  held  him  as  little  entitled  to  the  aid 
of  a  Court  as  I  now  think  Winston. 

But,  it  may  be  said,  that  Austin's  situa- 
tion as  a  creditor,  with  an  execution  in  nis 
pocket,  gave  him  a  controul  over  Winston, 
which  might  have  its  influence:  the  law 
admits  no  such  excuse  for  injuries  to  a 
third  person.  Had  Austin  proposed  an 
usurious  contract,  the  argument  would  have 
applied ;  because  a  party  assenting  to  an 
usurious  contract,  merely  to  gain  further 
indulgence,  is  supposed  to  injure  nobody 
but  himself.  But  one  assenting  to  a  proposal 
to  rob  another,  either  on  the  highway,  or  by 
any  collusive  agreement  with  the  party  pro- 
posing, has,  I  apprehend,  no  such  excuse 
in  his  favour,  either  at  law  or  in  equity. 
Besides,  there  is  no  evidence  of  threats  or 
importunity. 

But,  to  give  a  colour  to  the  case,  the  bill 
suggests  that  Winston's  creditors  will  be 
injured,  unless  relief  is  given.  But  Win- 
ston's creditors  are  not  parties  to  the  bill. 
If  thej'  had  been,  I  should  have  thought 
them  entitled  to  relief.  And,  if  this  bill 
be  dismissed,  I  should  hold  them  still  en- 
titled to  it. 

For  these  reasons,  I  am  of  opinion,  that 
the  Chancellor  ought  to  have  dismi^ssed  the 
bill.     But,  as  the  Court  is  probably  divided 


(i)  1  Ves.  254. 
(k)  2  Ves.  160. 
(1)  Lady  Cox's  case. 
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upon  this  point,  I  shall  proceed  to  consider 
what  relief  the  Chancellor  ought  to  have 
given;  (since,  by  a  division  of  the  Court 
upon  this  point,  the  decree,  so  far  as  giving 
some  relief,  must  be  affirmed) ;  and,  even 
admitting  Winston  entitled  to  relief,  the 
measure  of  it  in  the  decree  far  exceeds  any 
estimate  in  my  mind. 

Austin,  by  his  execution,  had  a  legal  lien 
on  all  Winston  *s  negroes.  If  less  than  all 
would  not  sell  for  enough  to  pay  it  off,  all 
must  have  been  sold,  without  reserve.  If 
a  part  only  would  have  been  sufficient,  it 
was  Winston's  fault,  no  less  than  Austin's, 
that  more  than  would  have  been  sufficient 
were  exposed  to  sale;  and  volenti  non  fit 
injuria.  The  most  that  Winston  can  claim, 
I  apprehend,  is  the  excess  of  the  value  of 
the  slaves,  as  they  might  have  sold,  if  the 
sale  had  been  perfectly  fair,  above  the  sum 
due  upon  Austin's  execution.  Hav- 
39  ing  assisted  in  preventing  *the  slaves 
from  selling  for  their  full  value,  or 
rather,  being,  as  far  as  I  can  discover,  the 
sole  agent  who  prevented  others  from  bid- 
ding, he  ought,  so  far,  to  take  the  conse- 
quences of  his  own  folly,  or  depravity. 
Subsequent  purchasers  from  Austin,  who 
was  notoriously  the  highest  bidder  at  a  pub- 
lic sale,  and  confessedly,  on  the  part  of  Win- 
ston, a  fair  purchaser,  ought  not  to  be 
effected  by  any  secret  agreement  between 
them ;  even,  if  that  agreement  had  not  been 
fraudulent,  as  it  undoubtedly  was  in  its 
foundation.  The  executors  of  Winston  are 
no  more  entitled  to  favour,  than  the  execu- 
tors of  Austin ;  perhaps  less,  as  one  of 
Winston's  executors  appears  to  have  been 
present  at  the  original  agreement  between 
Austin  and  Winston :  but  I  lay  no  stress 
upon  this,  at  present. 

I  am,  therefore,  of  opinion,  that  the  ut- 
most that  the  complainant  is  entitled  to,  is 
the  difference  of  the  value  of  the  slaves, 
which  actually  came  to  the  hands  of  Aus- 
tin, and  were  afterwards  sold  by  him  to  the 
other  defendants,  or  were  retained  by  him, 
as  the  slaves  would  have  sold  at  public 
auction  on  the  day  of  the  sale,  for  cash, 
and  the  prices  for  which  those  slaves  sold, 
after  deducting  therefrom  the  full  amount 
of  Austin's  just  debt,  with  legal  interest 
on  the  balance,  if  any,  until  paid:  that 
the  value  of  the  slaves  as  they  would  then 
have  sold,  upon  those  terms,  be  ascertained 
by  a  jury,  and  that  the  depositions  taken 
in  this  cause,  so  far  as  the  same  relate  to 
the  value  of  slaves  at  that  time,  may  be 
given  in  evidence  by  either  party,  in  case 
of  the  death  or  absence  of  the  witnesses  by 
whom  those  depositions  were  made,  but  no 
farther;  and  that  an  account  of  the  amount, 
of  Austin's  debt  on  the  day  of  sale  be 
taken,  and  the  balance  adjusted  upon  those 
principles;  and  that  so  much  of  the  decree 
as  dismisses  the  bill  as  to  the  other  defend- 
ants, except  Austin's  administratrix,  be 
affirmed. 

JUDGE  ROANE.  This  is  a  bill  brought 
by  the  appellees,  executors  of  William  Win- 
ston, deceased,  against  the  appellant,  ad- 
ministratrix of  Chapman  Austin,  deceased, 
praying-  execution  of  an  -  agreement, 
whereby,  it  is  alleged,  that  Austin  bound 
himself  to  Winston,  to  permit  him  to  re- 
deem certain  slaves  of  his,    sold   under    an 


execution  of  Austin's,  and  purchased  by 
him.  The  ground  taken  by  the  appellant  in 
his  statement  is,  not  that  Winston  is  barred 
from  making  the  demand,  by  reason  of  the 
turpitude  of  his  conduct,  but  that  Austin 
made  no  such  agreement,  and  committed  no 
fraud  against  Winston,  but  acquired  a  bona 
tide  title  thereto,  under   the    sheriff's   , 

40  sale.     It  is  clear,  *from  a  full  consid- 
eration   of    the    testimony,  that  such 

an  agreement  on  the  part  of  Austin  is 
proved,  and  that  he  delivered  possession  of 
the  negroes,  after  the  sale,  to  Winston ;  but 
afterwards  repossessed  himself  thereof  by 
various  pretences,  and  by  force  and  vio- 
lence. It  is  also  clear,  that,  if,  in  this 
transaction,  Winston  was  guilty  of  no  fraud 
to  Austin  or  others,  or,  (in  case  he  did 
commit  a  fraud,)  it  that  fraud  was  neutral- 
ized and  palliated  by  the  hardship  or  pecul- 
iarity of  his  situation,  there  is  then 
nothing  to  impede  the  specific  execution  of 
the  agreement.  It  is  alleged,  but  not  shewn, 
that  there  were  creditors  of  Winston  who 
may  be  affected  by  the  transaction  in  ques- 
tion :  but  this  cause  is  now  to  be  decided 
between  the  parties  to  that  transaction  only, 
and  nothing  now  done  can  bar  the  rights  of 
the  creditors,  if  any,  to  overhale  it  here- 
after, if  they  think  proper  to  do  so.  In 
order  to  shorten  this  discussion,  I  will  read- 
ily admit,  that  the  conduct  of  both  the  par- 
ties to  the  transaction  tended  to  set  up  a 
fraud  against  other  creditors",  if  there  were 
any;  and  the  real  question  is,  whether  a 
proper  apology  for  such  fraud  exists  on  the 
part  of  Winston,  arising  from  the  circum- 
stances in  which  he  then  stood. 

A  great  mass  of  testimony  exists  in  the 
cause,  all  of  which  I  have  duly  considered, 
but  none  of  which  I  shall  particularly  re- 
peat, as  I  am  governed  very  much,  in  this 
case,  by  general  principles:  but  the  case, 
as  it  respects  the  question  before  us,  is 
briefly  this:  That  Winston,  indebted  to 
Austin  on  a  replevy   bond    for  ,    had 

no  other  thought  or  intention  but  that  of 
selling  his  land  and  paying  the  debt;  that 
Austin  applied  to  him  for  payment ;  first 
advised  him  to  sell  his  negroes,  rather  than 
his  land,  alarmed  him  with  the  danger  of 
being  reduced  to  beggary  by  his  own,  and 
Geddis  Winston's  debts,  and,  putting  on 
the  guise  of  a  friend,  proposed  to  him  the 
plan  which  is  detailed  in  the  testimony; 
and  that  Winston,  confiding  in  him,  dread- 
ing the  impending  danger,  and  seeing  no 
other  mean  of  relief  than  this,  even  against 
Austin's  own  execution,  readily  clutched 
the  proposal,  acted  his  part  in  the  further- 
ance of  it,  and  his  negroes  were  sacrificed 
at  the  sale,  unless  Austin  be  now  held  to 
his  agreement. 

The  great  principles,  on  which  this  ques- 
tion is  now  to  be  decided,  are  common  to 
those  cases  in  which  oppression  and  impo- 
sition are  expressly  guarded  against  by 
statute,  in  aid  of  the  general  principles  of 
law  and  equity,  (such  as  the  case  of  usury 
and  the  like,)  and  such  cases  wherein  no 
statutory   provision  has   been    made. 

41  The    selection  *of    a    description    of 
cases,  which  are  of   crying  enormity, 

and  demand  the  powerful  interposition  of 
the  Legislature  to  aid  the  general  principles 
of  law,  does  not  abandon  other  cases  stand- 
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ing  on  the  same  ground,  but  which,  per- 
haps, do  not  require  an3'  statutory  aid.  The 
selection  of  usury,  for  example,  does  not 
surrender  that  protection  which  the  law 
has  ever  afforded  to  debtors,  against  the 
influence  and  power  of  their  creditors,  to 
young  heirs  against  those  who  seek  to  de- 
vour them,  to  wards  against  their  guard- 
ians, and  to  various  other  descriptions  of 
persons  standing  on  a  similar  ground,  and 
whose  imbecility  in  such  a  contest  has  al- 
ways received  the  protection  of  Courts  of 
justice,  (a)  All  these  cases  proceed  on  this 
ground,  that,  for  a  contract  to  be  binding, 
the  parties  must  be  free,  and  that  no  man 
can  be  considered  as  particeps  criminis  in 
a  transaction,  unless  he  entered  into  it 
freely  ;(b)  and  it  is  a  general  principle,  that 
the  doctrine  in  favour  of  young  heirs  is  ex- 
tended to  all  persons,  the  pressure  of  whose 
wants  may  be  considered  as  obstructing  the 
exercise  of  their  judgment,  (c)  Gentlemen 
may  be  as  loud  as  they  please  in  denouncing 
fraud,  but  there  can  be  no  fraud,  which 
merits  the  utter  reprobation  of  a  Court  of 
Equity,  unless  ( if  it  is  not  supererogation  to 
say  so)  it  be  entered  into  freely,  and  mala 
fide.  The  general  doctrines  to  be  found  on 
this  subject  in  Fonblanque  and  other  books, 
in  which  relief  is  reprobated  by  a  Court  of 
Equity,  ar?  confined  to  cases  in  which  a 
voluntary  fraud  has  been  perpetrated,  and 
in  which  no  apolog3'  is  to  be  found  in  the 
oppression  and  distress  of  the  party's  cir- 
cumstances. Even  in  that  event,  relief  is 
only  granted  to  the  distressed  party:  the 
volunteer  in  the  fraud  is  forever  bound 
thereby.  I  say  the  general  doctrines  to  be 
found  on  this  subject ; — but  there  are  spe- 
cial cases,  which  merit  a  more  particular 
examination.  Many  of  the  cases  upon  this 
subject  relate  to  frauds  on  marriage  agree- 
ments, which  have  nothing  to  do  with  this 
question;  not  only  because  they  are  frauds 
on  marriage  treaties,  which  have  produced 
an  indissoluble  union  of  the  parties,  and 
therefore  must  forever  bind,  or  the  wife 
and  family  be  irreparably  injured  ;  but  are 
also  voluntary  frauds,  committed  under  no 
pressure.  These  agreements  in  fraud  of 
marriage,  we  are  told,  (2  P.  Wms.  619,) (d) 
must  bind,  on  the  ground  that  you  cannot 
put  the  wife  in  statu  quo,  or   unmarry    the 

parties;  and  marriage'  is  so  much 
42        favoured  in  equity,  that  *we  are  told, 

(3  P.  Wms.  66,  )(e)  that  it  is  a  case, 
and  perhaps  the  only  case,  in  equity,  in 
which  a  particeps  criminis  is  permitted  to 
avoid  his  own  acts;  so  highly  favoured  is 
the  consideration  of  marriage. 

Most  of  the  other  cases  put  by  the  Judge 
who  preceded  me,  (if  not  all  of  themj  are 
susceptible  of  answers  which  do  not  impugn 
the  great  principle  I  contend  for.  In  the 
case  of  Small  v.  Brackly,(f)  decided  in 
1706,  (and  I  beg  that  the  answer  I  offer  to  it 
may  be  extended  to  other  cases  of  a  similar 
nature)  it  was  decided  that  the  plaintiff, 
(who  had  committed    a  great  fraud  against 


(a)  See  3  Bac.  Abr.  Gwll.  Edit  tit.  Fraud,  let.  (B.) 
p.  298-306. 

(b)  1  Fonb.  218.  Isted. 

(c)  1  Fonb.  124, 1st  ed.    See  also  1  Fonb.  229. 2  Fonb. 
6.  Phil.  ed. 

(d)  Nortb  V.  Ansell. 

(e)  Roberts  and  wife  v.  Roberts. 

(f)  2  Vem.  eJ02. 


the  defendant  in  the  iirst  instance,  and 
then  became  bankrupt,  after  which  he  paid 
1001.  and  gave  a  bond  for  751.  to  his  injured 
creditor  to  enter  into  a  composition  with 
his  other  creditors  for  his  relief, )  should 
not  be  relieved  as  to  the  said  money  and 
bond,  although  it  was  in  fraud  of  the  other 
creditors.  The  Chancellor,  in  giving  his . 
decree,  laid  stress  upon  his  original  fraud 
and  breach  of  trust ;— but  at  this  day,  the 
grounds  of  that  decision  would  certainly  be 
exploded,  (I  mean  independently  of  the 
original  breach  of  trust:)  at  that  time,  the 
case  of  Tomkins  v.  Bernet  (g)  was  held  to  be 
law,  on  the  ground  of  volenti  non  fit  in- 
juria, and  money  paid  on  an  usurious  con- 
tract, could  not  have  bepn  recovered  back, 
in  an  action  for  money  had  and  received. 
But  at  this  day,  the  case  of  Tomkins  v. 
Bernet  is  utterly  exploded  ;(h)  the  payer  of 
the  money  is  not  held  to  be  a  particeps 
criminis,  on  account  of  the  duress  of  his 
situation,  and  the  contract  as  to  him  is 
cleansed  of  its  impurity.  A  case  on  this 
subject,  to  be  in  point,  should  shew,  that 
relief  cannot  be  obtained  in  equity,  since  a 
recovery  has  been  legalized  in  Courts  of 
Law ;  but,  in  truth,  the  principle  of  that 
decision  has  been  since  overruled,  in  the 
cases  of  Bosanquet  v.  Da8hwood,(i)  and 
others— holding,  that  money  paid  by  coer- 
cion may  be  recovered  back  in  equity,  as 
well  as  at  law;  and  that  equity  will  even 
go  beyond  the  law  in  affording  relief  in  such 
cases,  (k) 

The  doctrine  I  subscribe  to,  therefore,  is 
this,  that  in  cases  of  equal  frauds  com- 
mitted against  third  persons,  (I  mean  where 
the  parties  thereto  are  equally  guilty,)  al- 
though such  frauds  operate  no  injury  to  the 
rights  of  such  third  persons,  and  create  no 
rights  in  favour  of  the  parties  thereto,  yet 
in  that  case  possession  stands  for  the  right; 
and  that  one  volunteer  in  such  fraud,  may, 
as  against  his  squally  guilty  companion, 
retain  any  advantage  he  has  gained.  He 
niay  not  only,  as  against  him,  retain 
43  money  thus  iniquitously  ^acquired, 
but  retain,  in  absolute  right,  prop- 
erty which  would  otherwise  be  liable  to  re- 
demption :— but,  in  both  cases,  right  is  out 
of  the  question,  and  if  the  turpitude  of  his 
adversary  is  annihilated  or  done  away,  his 
possession  or  his  advantage  cannot  avail 
him.  He  does  not  stand  on  any  merit  of 
his  own,  but  merely  on  the  ground  of  the^ 
incompetencj'  of  his  adversary  to  be  received* 
or  countenanced  in  a  Court  of  justice,  to 
set  up  a  scandalous  pretension,  in  which  he 
is  equally  particeps  criminis  with  himself: 
— but  whensoever  the  criminality  of  his 
adversary  is  held  not  to  exist,  and  the 
transaction,  as  to  him,  ceases  to  be  scanda- 
lous, equity  does  not  refuse  to  hearken  to 
his  pretensions. 

In  the  cases  I  shall  presently  put,  as  aris- 
ing under  the  statute  of  usury,  the  statute 
of  bankruptcy  in  England,  and  even  the 
common  law  case  of  money  paid  by  a  debtor 
to  his  creditor  beyond  the  principal  and  in- 
terest, in  all  which  cases,  money  paid  under 
duress,  and  in  fraud  of  other  creditors,  was 


(fir)  1  Salk.  22. 

(b)  See  2  Fonb.  6,  note.    Also  I  Fonb.  245,  note, 
(i)  Cas.  temp.  Talbot,  (or  Forrester)  38. 
(k)  1  Fonb.  218,  Dub.  ed. 
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recovered  back  in  an  action  for  money  had 
and  received,  that  recovery  was  only  sus- 
tained, on  the  ground,  that,  in  fact,  no 
fraud  was  meditated  by  the  persons  paying 
the  money,  or  rather  that  the  fraud  was 
purged,  and  the  conduct  of  the  parties  puri- 
fied, by  reason  of  the  duress  of  their  situ- 
ation. On  no  other  ground  than  this,  could 
that  action  have  been  sustained ;  an  action 
which  only  lies  where  the  plaintiff  ex  aequo 
et  bono,  (which  implies  innocence  of  fraud, ) 
ought  to  recover,  and  which  has  been  aptly 
compared  (as  to  this  point)  to  a  bill  in 
equity.  If,  in  the  actual  case  before  us, 
the  appellee  had  (in  addition)  paid  to  the 
appellant  a  sum  of  money,  as  a  considera- 
tion for  his  accomplishing  the  transaction 
in  question,  would  it  not  be  an  enormity, 
that  while  the  advantage  gained  by  the 
appellant  by  the  possession  of  the  money 
should  not  avail  him  against  the  effect  of 
an  action  for  money  had  and  received,  and 
the  appellee  was  acquitted,  by  reason  of  his 
situation  of  all  fraud  in  lelation  to  the 
transaction,  (without  which  the  action  at 
law  could  not  be  sustained,)  that  the  ad- 
verse party,  for  whom  no  such  apology  ex- 
ists, should,  in  another  forum,  expressly 
instituted  to  relieve  against  frauds,  and 
execute  agreements,  retain  the  advantage 
he  has  gained,  discharged  of  its  condition, 
and  pocket  the  fruits  of  his  iniquity? 

But  it  is  said,  or  may  be  said,  that  this 
creditor  was  not  a  perfect  Shy  lock  to  his 
debtor,  that  the  fatal  scales  were  not  yet  un- 
cased, nor  the  hapless  victim  yet  pinioned 
for  the  operation.  If  it  were  neces- 
44  sary,  (but  it  is  not,)  *I  might  be  al- 
most justified  in  taking  the  affirmative 
of  this  picture  in  relation  to  the  creditor ; 
and  the  creditor  himself  has  almost  ad- 
mitted the  affirmative  also,  in  relation  to 
the  debtor.  Deplorable  indeed  was  his  case 
depicted  to  be  by  the  appellant; — and  it  is 
a  good  general  rule,  that  (between  the  par- 
ties) things  shall  be  taken  to  be,  as  they 
are  represented  to  be.  But  all  this  has 
nothing  to  do  with  the  question.  I  go  upon 
general  principles ;  but  at  the  same  time  do 
not  admit,  that  the  facts  of  the  case  before 
us  weaken  the  force  of  those  principles  in 
relation  to  it.  It  is  not  necessary,  and  has 
never  been  so  decided,  that  the  oppressed 
man  or  the  debtor  must  be  driven  to  the 
wall,  and  have  no  other  possible  refuge  but 
in  the  proposal  suggested  to  him  by  his 
creditor,  or  other  person  standing  in  a  rela- 
tion to  him  which  implies  an  undue  influ- 
ence. In  all  the  cases  of  relief  against 
usurers,  offenders  against  the  bankrupt 
laws,  guardians  getting  advantage  of  their 
wards,  counsel  of  their  clients,  gaolers  of 
their  debtors,  monied  men  and  usurers  en- 
trapping young  heirs,  &c.  &c.  as  well  as 
in  the  case  of  debtors,  the  law  goes  upon 
general  principles,  and  takes  it  for  granted, 
that  persons  in  those  situations  are  pecu- 
liarly liable  to  imposition.  It  enters  into  no 
minute  examination  of  the  artifices  of  those 
entrapping  oq  the  one  hand,  nor  on  the 
other  hand,  whether  the  person  entrapped 
might  not  have  subsisted  yet  a  little  longer, 
without  submitting  to  the  meditated  impo- 
sition. It  goes  on  the  ground  of  mala  fides 
on  the  one  hand,  and  the  necessity  of  pre- 
venting   imposition   on  the  other.     It  goes 


upon  the  general  ground  of  preventing  ini- 
quity and  extortion. 

I  will  not  deny  but  that  Courts  of  Equity 
might,  in  flagrant  cases,  go  into  such  an 
inquiry;  but  the  proofs  in  the  case  before 
us  do  not  make  it  necessary  to  depart  from 
the  general  principle,  in  this  instance. — 
The  black  series  of  rigour,  injustice,  fraud, 
violence  and  oppression,  of  which  this  rec- 
ord clearly  convicts  the  interstate  of  the 
appellant,  on  the  one  hand,  shews  whether 
he  was  not  a  creditor  to  be  dreaded ;  and 
on  the  other  hand,  the  dismay  naturally  re- 
sulting from  executions  on  replevy  bonds, 
in  those  days,  when  property  is  proved  to 
have  been  sacrificed  at  sheriff's  sales,  (to 
say  nothing  of  Austin's  own  strong  and  in- 
terested portrait  on  this  subject,)  enables 
us  to  judge  whether  Winston,  assailed  too 
by  the  cries  and  tears  of  his  family,  had  not 
just  cause  of  alarm  and  apprehension.  Make 
the  worst  of  this  case,  as  it  respects  Win- 
ston, it  clearly  appears,  that  he  was 
45  not  ""only  seduced  by  Austin,  from  his 
honest  intention  of  selling  his  land 
and  paying  his  debt,  but  that  his  purpose 
was  not  so  much  to  defraud  his  creditors, 
as  to  escape  from  the  execution  of  Austin, 
and  shelter  himself  and  family  from  de- 
struction. 

But  it  is  said  by  the  Judge  who  preceded 
me,  that  Winston  was  probably  indebted ; 
that  his  conduct  was  a  great  violation  of 
morality,  in  respect  to  his  creditors;  and 
that  in  point  of  morality,  he  was  most  culpa- 
ble. The  Winston  violated  the  principles  of 
morality,  is  already  implied,  by  the  admis- 
sion that  he  had  committed  a  fraud :  but 
that  fraud  is  palliated  and  excused  by  rea- 
son of  the  imbecility  of  his  situation.  But 
how  does  the  case  stand  in  relation  to  Aus- 
tin? Who  shall  not  be  permitted,  in  a 
transaction  of  this  kind,  to  hold  up  his 
face,  either  in  a  Court  of  Law  or  Equity, 
unless  his  competitor  be  pari  delicto  with 
himself.  To  sav  the  least,  he  hatched  and 
brought  to  maturity  a  free  and  voluntary 
fraud  to  the  injury  of  Winston's  creditors: 
to  sav  the  truth,  he  capped  the  climax  of 
his  iniquity,  by  committing  a  double  fraud 
towards  his  companion.  So  little  regardful 
was  he  of  the  rules  ot  morality,  that  he  has 
not  even  observed  a  maxim  sacred  amongst 
thieves  and  felons,  to  be  just  and  honest 
towards  one  another.  It  is  with  great  re- 
luctance. Sir,  that  I  make  these  strong 
observations,  but  the  truth  of  the  case,  and 
the  ground  I  have  taken  on  this  occasion, 
demand  it  from  me.  It  is  necessary,  in 
deciding  whether  the  culpability  of  the  par- 
ties is  equal,  to  take  a  view  of  the  conduct 
and  situation  of  them  both. 

I  will  now  avail  myself  of  the  mention 
of  9ome  common  law  decisions  on  this  sub- 
ject, in  which  the  ground  I  have  taken  is, 
even  in  the  law  Courts,  solemnly  and  ably 
supported.  Some  of  these  cases  arise  from 
the  violation  of  statutes,  made  in  aid  of  the 
general  principles  protecting  persons  from 
oppression,  but  one  of  them  at  least,  (and 
many  others  might  be  found, )  stands  merely 
upon  the  common  law  principle.  There  is 
so  great  an  analogy  between  this  whole 
catalogue  of  cases,  whether  considered  as 
in  equity,  at  common  law,  or  under  the  stat- 
utes, that  I   can    make    no   discrimination 
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between  them.  Great  principles  are  not  to 
be  shaken,  by  particular  mod iii cations  and 
provisions,  especially  in  a  Court  of  Equity. 
I  will  premise  that  some  of  the  old  cases, 
and  especially  the  leading  case  of  Tomkins 
V.  Bernett,  are  strongly  and  justly  exploded 
in  the  cases  I  shall  now  mention.  That 
leading  case,  as  I  have  already  said, 

46  denied  the  recovery  *of   money    paid 
{o  an  usurer,    beyond    legal    interest, 

in  an  action  for  money  had  and  received : 
it  was  so  decided  too  on  the  maxim,  .(now 
strongly  exploded,  as  applicable  to  that  and 
similar  cases,)  volenti  non  fit  injuria.  The 
modern  and  exploding  decisions  will  now 
run  through,  and  aifect  all  cases  in  which 
the  party  paying  the  money,  is  not  free. 
The  old  cases  (now  exploded)  produced,  as 
I  humbly  conceive,  the  decision  of  Small 
V.  Brackley,  (already  noticed,)  and  other 
cases  of  a  similar  nature: — ^and  when,  in 
addition  to  this,  it  is  recollected  that  Courts 
of  Equity  have  concurrent  jurisdiction  with 
Courts  of  Law,  in  decreeing  a  recovery  of 
money  under  like  circumstances ;  what  pre- 
vents equity,  which  delights  in  decreeing 
contracts  to  be  performed  in  specie,  from 
doing  so  in  a  case  like  the  present?  But  I 
must  return  to  my  subject. 

In  the  cases  now  to  be  noticed,  it  is  on 
all  hands  admitted  as  a  general,  perhaps  as 
an  universal  proposition,  that  in  pari  de- 
licto potior  est  conditio  defendentis:  but  in 
the  application  of  this  rule,  some  important 
distinctions  have  been  8olemnl3*'  and  ably 
settled.  It  is  said  in  them,  that  the  pro- 
hibitions enacted  by  positive  law,  in  respect 
of  contracts,  are  of  two  kinds;  1st.  To 
prevent  weak  or  necessitous  men  from  be- 
ing overreached,  defrauded  or  oppressed ; 
and,  2d.  Those  '  prohibitions  which  are 
founded  on  reasons  of  policy  and  public  ex- 
pedience. (Cowp.  200;  Clarke  v.  Shee; 
Ibid.  702;  Browning  v.  Morris,  Doug.  670; 
Smith  V.  Bromley.) 

Under  the  first  class  of  cases,  it  is  held, 
as  has  been  already  said,  that  money  paid 
under  an  usurious  contract,  beyond  legal 
interest,  may  be  recovered  back  in  an  ac- 
tion for  money  had  and  received;  and  that 
m'^ney  paid  by  a  bankrupt,  or  even  a  friend 
of  the  bankrupt,  in  England,  for  his  con- 
sent to  sign  a  certificate,  (which  is  made 
illegal  there  by  a  particular  statute,)  may 
also  be  recovered  back  in  a  like  action.  The 
principle  on  which  these  decisions  pro- 
ceed, is,  that  there  is  not  in  those  cases  par 
delictum ;  for  that  the  oppression  and  dis- 
tress in  which  one  of  the  parties  stands, 
places  him  within  the  power  of  the  other, 
and  mitigates  the  culpability  of  his  conduct. 
Those  statutes  are  professedly  made  to 
prevent  oppression ;  and  the  act  of  a  party 
arising  only  from  his  oppressed  situation, 
and  the  severity  of  those  under  whose  power 
he  is  placed,  shall  not  bind  him,  and  defeat 
the  very  end  of  the  statute.  It  is  not  nec- 
essary for  me  to  say  any  thing  respecting 
the  other  class  of  cases,  as  they  are  not 
analogous  to  the  case  before  us,  but  merely, 
that    where    a    recovery    is  inhibited 

47  *in  them,  there  is  nothing  in  the  cir- 
cumstances or  situation    of  the  plain- 

tiflP,  which  exempts  him  from  being 
considered  as  equally  criminal  with  the  de- 
fendant. 


In  the  case  now  before  us,  there  is  no 
positive  statute  contravened,  as  has  been 
often  said,  such  as  those  alluded  to  in  no- 
ticing the  first  class  of  cases  before  men- 
tioned :  hut  the  principles  on  which  such 
statutes  have  been  made,  have  been  violated 
in  the  case  before  us.  A  debtor  under  a 
severe  pressure  of  his  circumstances,  and 
under  the  influence  and  high  coloured  rep- 
resentations of  his  creditor,  has  consented 
to  a  proposal  dictated  to  him  by  that  cred- 
itor. Was  the  debtor  free  to  refuse  or  ac- 
cede to  this  proposition?  He  certainly  was 
not.  # 

But  we  need  not  rest  this  part  of  the  case 
on  general  reasoning,  and  on  the  pointed 
analogy  which  exists  between  this  case  and 
those  just  noticed,  arising  under  positive 
statutes:  for  in  Bui.  N.  P.  132,  it  is  held, 
*'that  if  a  person  under  the  influence  of  his 
creditor,  pay  more  than  legal  interest,  he 
may  recover  it  back,  for  he  is  under  a  moral 
tie  to  return  it. "  In  that  case,  (as  in  this, ) 
did  not  the  debtor  also  commit  a  fraud  upon 
bis  other  creditors,  if  he  had  such,  by  pay- 
ing to  the  particular  creditor  an  illegal 
sum,  which  should  have  been  reserved  for 
his  general  creditors? — In  this  case,  (as  in 
that,)  is  not  Austin  under  a  moral  tie  to 
comply  with  his  agreement  for  redemption? 
An  agreement,  the  violation  of  which  will 
involve  a  double  fraud,  first  upon  Winston's 
creditors,  and  then  upon    Winston  himself  I 

If,  in  the  case  just  quoted  from  Buller,  a 
recovery  was  had  on  general  principles,  our 
case  is  rendered  much  stronger,  by  the  con- 
sideration that  Austin,  having  an  execution 
against  Winston  on  a  replevy  bond,  strongly 
depicted  to  him  the  desperateness  of  his  situ- 
ation, and  pointed  out  to  him  the  plan  he 
proposed,  as  the  only  mean  of  saving  his 
family  from  destruction.  Was  Winston, 
ignorant  himself  of  the  law,  alarmed  by 
the  representations  of  Austin,  and  seeing, 
perhaps,  no  refuge  from  his  then  situation 
but  in  the  adoption  of  Austin's  proposals, 
free  to  refuse  that  proposal? — Let  the  gen- 
eral principles  which  dictated  the  statutes 
before  mentioned ;  let  the  feelings  of  all 
meii  placed  in  like  circumstances;  let  that 
benignit}"  of  the  law,  which  compassionates 
the  infirmities  and  the  distresses  of  men, 
answer  the  question. 

But  wherefore  shall  a  specific  performance 
of  Austin's  agreement  with  Winston  be  not 
decreed?  Does  any  one  pretend  to  say  that 
he  (Austin)  is  entitled  to  any  favour? 
48  *And  admit,  for  a  moment,  that  Win- 
ston, on  his  own  merit,  is  not  entitled 
to  a  specific  execution  of  the  agreement; 
shall  we  not  consider  the  case  of  his  other 
creditors?  In  decreeing  for  him,  are  we  not 
also  decreeing  for  them?  By  decreeing  the 
negroes  to  Winston,  unshackled  by  any 
conveyance  of  them  to  his  children,  (which 
was  a  part  of  the  plan  suggested  by  Aus- 
tin,) they  are  immediately  liable  to  the  ex- 
ecutions of  his  other  creditors;  whereas,  by 
deciding  in  favour  of  Austin,  those  cred- 
itors can  never  come  at  them,  without  a 
tedious  suit  in  Chancery  against  Austin, 
to  annul  the  sale  under  which  he  acquired 
them.  Whether,  therefore,  we  consider  the 
actual  interests  of  Winston's  creditors,  or 
wish  to  avoid  a  circuity  of  action,  and  mul- 
tiplication of  suits,  we  ought    to   decree    a 
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performance  of  bis   contract  against    Aus- 
tin, in  the  present  case. 

But  it  is  said,  that  he  who  comes  here  for 
relief,  must  draw  his  justice  from  pure 
fountains.  The  same  is  said,  and  justly 
said,  at  law,  in  the  action  for  money  had 
and  received. (a)  But,  in  the  law  cases  be- 
fore put,  the  fountain  from  which  the 
plaintiffs  drew,  was  held  to  be  purified  by 
the  duress  and  peculiarity  of  their  situation. 
Such  also,  I  apprehend,  is  the  case  before 
us.  It  is  further  said,  that  specific  agree- 
ments are  in  the  discretion  of  the  Court, 
and  will  not  be  enforced  but  where  all  is 
just  and  fair.  Agreed— but  it  would  seem 
that  supporting  an  action  for  money  had 
and  received,  would  give  a  good  general 
rule  on  this  subject ;  which  action  only  lies, 
where  ex  aequo  et  bono  the  plaintiff  ought 
to  recover. 

Two  circumstances  were  relied  upon  by 
the  Court  of  King's  Bench,  in  the  case  of 
Smith  v.  Bromley,  which  I  will  briefly  re- 
mark upon,  as  strongly,  applying  to  the 
present  case ;  and  then  dismiss  this  part  of 
the  subject.  The  fiist  is,  that  the  fraud 
there  effectuated  against  the  bankrupt  laws, 
moved  (as  in  this  case)  from  the  creditor 
to  the  party  oppressed,  or  rather  to  his  sister, 
who,  from  motives  of  affection,  acted  for 
her  brother,  and  placed  herself  in  his  situ- 
ation. The  second  circumstance  is,  that 
the  action  was  sustained,  in  that  instance, 
in  order  to  discourage  frauds  of  that  nature ; 
for  a  discouragement  to  take  money,  on 
illegal  considerations,  would  clearly  be  op- 
erated, by  holding  the  takers  liable  to  re- 
fund the  money  so  illegally  taken.  So,  in 
the  oreaent  case,  let  us  cut  up  by  the  roots, 
and  discourage,  enormities  like  the  present, 
by  making  the  chief  actor  in  the  fraud  dis- 
gorge his  iniquitous  gains:  let  us  not 
49  forget  that  men  will  generally  *act 
right,  when  there  is  no  temptation  to 
the  contrary.  By  dismissing  the  appel- 
lee's bill  entirely,  will  you  not  ratify  to 
Austin  the  entire  fruits  of  his  iniquity; 
and  will  not  this  effect  be  partially  pro- 
duced, in  so  far  as  you  stop  short  of  an 
actual  restitution  in  specie,  or  an  actual 
restoration  of  the  value  of  the  property, 
with    interest? 

With  respect  to  the  particular  decree  in 
question,  I  see  no  reason  to  alter  it,  or  dis- 
turb it.  If  Winston  is  entitled  to  a  specific 
execution  of  the  agreement,  he  is  entitled 
to  the  negroes  themselves,  (where  they  have 
not  bona  fide  lawfully  passed  to  other  per- 
sons,) and  to  their  profits.  A  trustee  is 
liable  for  the  just  value  of  the  thing  con- 
verted, and  the  cestui  que  trust  is  not  to  be 
bound  by  any  injurious  sales  made  by  him. 
The  decision  of  this  Court  in  the  case  of 
Reynolds  v.  Waller,  (b)  comes  fully  up  to 
this  point. 

As  to  the  general  table,  by  which  the 
profits  were  settled  in  the  present  case,  it 
18  not  shewn  (if  pretended)  that  it  has 
wrought  any  injury.  With  respect  to  the 
vendees  of  the  slaves,  it  is  unnecessary  to 
decide  whether  the  Court  has  power  to  affect 
their  interests,  or,  in  other  words,  whether 
they  may  be  considered  as  now  before  us; 
for.  on  the  merits  of   the  case,  it  is  clearly 
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shewn,  that  they  purchased  bona  fide,  with- 
out notice,  and  for  a  valuable  consideration. 
Austin  himself  has  taken  this  ground  in  his 
answer;  and  as  he  has  done  the  same  in 
relation  to  Campbell,  it  does  not  now  lie  in 
his  mouth  to  object  that  Campbell  is  not 
made  a  party.  He  has  taken  the  ground  in 
his  answer,  that  Campbell's  right  to  the 
negroes  can  never  be  impeached  by  Win- 
ston, and  ought  now  to  submit  to  a  decree 
predicated  upon  that  admission.  That  ad- 
mission is  competent  to  bind  Austin,  and 
may  be  closed  with  by  the  other  party,  (as 
is  done  in  the  present  case,)  but  would  not 
have  prevented  Winston  from  contesting 
the  same,  and  going  for  the  identical 
negroes,  had  he  thought  proper.  Nothing 
is  more  common  or  right  than  to  drop  par- 
ties to  a  suit,  when  in  the  progress  thereof 
it  seems  consented  to  on  both  sides,  that 
such  parties  are  unnecessary.  The  delays 
and  difficulties  incident  to  suits  in  Equity, 
are  great  enough  already.  In  the  case  of 
Paulet  V.  The  Bishop  of  Lincoln,  (c)  it  is 
held  that  a  plaintiff  may,  at  the  hearing, 
waive  the  relief  he  prays  against  a  partic- 
ular person,  and  'that  then  the  objec- 
tion that  he  is  no  party  will  have  no  weight. 
So  in  this  case,  the  plaintiff,  before  the 
hearing,  suffered  the  suit  to  abate  as 
50  to  ^Campbell,  confiding  in,  and  clos- 
ing with  Austin's  statement  of  the 
sale  made  to  him,  and  waiving  his  claim 
to  go  for  the  identical  negro  against  the 
representatives  of  Campbell. 

I  have  thus  endeavoured  to  explain  the 
grounds  and  reasons  of  my  opinion.  On 
the  great  question  whether  relief  shall  be 
granted,  I  am  happy  to  find  that  the  con- 
currence of  one  other  Judge  on  this  point 
will  secure  some  relief  to  the  appellees.  As 
to  the  measure  of  that  relief,  I  regret  that 
I  cannot  entirely  accord  in  the  project  pro- 
posed for  a  decree,  great  as  my  respect  is 
for  the  quarter  from  whence  it  came.  I  can 
not  readily  see  that  any  other  decree  than 
one  for  the  identical  negroes,  or  their  just 
values,  with  interest  and  profits,  will  either 
accord  with  justice,  with  previous  decisions 
by  this  Court,  (Waller  v.  Reynolds,  and 
others,)  or  with  the  principle  of  preventing 
the  appellant  from  enjoying  the  fruits  of 
his  iniquity.  I  cannot  readily  see,  that 
when  it  is  admitted,  that  an  action  at  law, 
or  in  equity,  would  lie,  for  recovering  back 
money  paid  for  the  furtherance  or  accom- 
plishment of  a  contract  like  the  present, 
thereby  disaffirming  the  turpitude  of  the 
plaintiff,  and  admitting  the  iniquity  of  the 
transaction,  as  it  relates  to  the  defendant, 
the  Court  will  not  go  on,  and,  pursuing  the 
same  principles,  disrobe  the  transaction  (as 
between  these  parties)  of  its  iniquity,  by 
holding  the  defendant  to  the  stipulated  con- 
dition of  redemption.  I  cannot  well  see 
that  the  appellee  should  be  held,  in  the 
present  case,  to  a  valuation  commensurate 
with  the  probable  product  of  sheriffs'  sales 
in  those  days,  when  it  is  in  proof  that  he 
had  intended  to  sell  his  land  rather  than  his 
negroes,  before  the  intromission  of  the  ap- 
pellant with  his  plan  of  seduction,  and 
might  have  done  so,  with  perhaps  less  loss 
than  would  have  arisen  from  a  sheriff's 
sale  of  his  negroes,  as  appears  by  the  testi- 
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mony.  In  event  too,  for  every  thing  de- 
pends upon  the  opinion  of  the  Jury,  the 
appellant  himself  may  be  actually  placed 
in  a  worse  situation  than  if  he  were  decreed 
to  a  specific  performance. 

Yet  after  all,  I  am  not  so  sanguine 
on  this  point  as  on  the  other.  I  am  not 
prepared  to  say  that  the  sustentation  of  an 
action  for  money  had  and  received,  affords 
an  universal  rule  for  decreeing  a  specific 
performance.  I  well  know  that  the  exercise 
of  this  power  depends  much  upon  circum 
stances,  and  the  discretion  of  the  Court, 
In  a  case,  therefore,  depending  upon  a  mass 
of  facts  and  testimony,  I  will  not  obsti- 
nately contend  against  the  opinions  of  the 
other  Judges,  that  an  actual  specific  per- 
formance, and  nothing  else,  ought  to 
51  be  *decreed.  I  will,  therefore,  con 
cur  in  the  extent  of  the  relief  pro- 
posed, (after  having  declared  my  sentiments 
on  both  points,)  and  thus  afford  some, 
though  I  think  an  inadequate  relief  to  the 
appellees.  I  will  on  these  grounds,  and  on 
these  only,  assent  to  the  decree  which  has 
been  agreed  upon  in  conference,  as  the  re- 
sult of  mutual  concession  and  compromise. 
JUDGE  CARRINGTON.  There  is  no  rule 
in  law  or  equity  that  may  not  be  varied  in 
cases  attended  with  peculiar  circumstances, 
so  as  to  come  at  the  true  justice  of  the  case. 
It  is  admitted  that  Austin  and  Winston 
entered  into  a  base  combination  to  defraud 
the  creditors  of  Winston.  But  upon  an  ac- 
curate examination  of  the  testimony  and  cir- 
cumstances of  the  case,  I  think  the  latter  is 
not  altogether  subject  to  the  operation  of  a 
well-known  maxim  in  equity,  **That  he 
who  hath  done  iniquity  shall  not  have 
equity;"  or,  in  other  words,  shall  not  re- 
ceive the  countenance  of  a  Court  of  Equity. 
I  think,  under  all  the  circumstances,  that 
the  representatives  of  Winston  are  entitled 
to  relief;  but  not  to  the  extent  of  the  decree 
of  the  High  Court  of  Chancery. 

I  am  for  reversing  that  decree,  and  con- 
cur with  the  other  Judges  in  a  decree  formed 
at  our  chambers  now  ready  to  be  declared 
by  the  President.  By  this  decree  Austin 
will  be  punished  for  the  fraud,  by  being 
bound  to  pay  for  the  slaves  in  question  the 
difference  between  the  price  for  which  he 
sold  them  and  the  reasonable  value:  on  the 
other  hand,  Winston  will  be  punished  on 
his  part,  by  being  bound  to  take  a  reason- 
able price  for  slaves  he  wished  to  have 
kept;  and  thus,  two  innocent  families  may 
probably  retain  a  subsistence. 

But,  so  far  as  respects  myself,  it  is  not  to 
be  considered  that  any  principle  is  here 
fixed  so  as  to  operate  as  a  precedent  in 
other  cases.  This  decree  is  adopted  to  fit 
the  present  case  only :  and  it  is  hoped  that 
so  gross  a  fraud  may  not  again  be  brought 
before  this  Court. 

JUDGE  LYONS.  If  a  creditor  extorts 
money  from  his  debtor  in  distress,  on  ac- 
count of  indulgence  to  him,  ^r  more  than 
legal  interest,  it  is  illegal  and  oppressive 
to  the  debtor  and  his  family ;  and,  as  no 
third  person  is  injured  or  contemplated  to 
be  injured,  or  in  any  manner  defrauded 
by  it,  there,  and  in  such  case  only,  the  op- 
pressed debtor  or  borrower,  from  whom 
money  has  been  so  illegally  extorted,  shall 
or   may   recover  the  money  so  extorted  and 


paid  beyond  legal  interest,  by   action 

52  at  law  or  *bill  in  equity ;  as  is  said 
by  Lord  Mansfield,  in  Smith  v.  Brom- 
ley, cited  in  Jones  v.  Barkley.  (a)  But 
where  the  debtor  colludes  with  the  creditor, 
and  meditates  a  fraud  and  deceit  upon  a 
third  person,  no  party  to  the  fraud,  to  de- 
prive him  of  his  just  debt  or  claim,  by  sell- 
ing at  under  value  and  conveying  away  an 
estate  which  would  be  subject  to  his  debt, 
in  order  to  protect  it  from  execution,  it  is 
said  to  be  so  iniquitous  that,  if  the  debtor 
requires  a  nullity  of  the  contract,  such  a 
demand,  which  is  scandalous,  ought  not  to 
be  granted  to  him;  as  it  is  a  maxim  in 
equity  that  **he  who  hath  committed  in- 
iquity shall  not  have  equity," (b)  and  Lord 
Mansfield,  in  the  case  of  Montefiori  v. 
Montefiori,(c)  says,  that  no  man  shall  set 
up  his  own  iniauity  as  a  defence,  any  more 
than  as  a  cause  of  action,  where  a  third 
person  is  affected  by  it.  I  was  therefore, 
at  first,  strongly  inclined  to  think  that  the 
fraudulent  conduct  of  Winston  in  the  pres- 
ent case  excluded  him  from  any  claim  for 
aid  or  relief  in  equity.  But  that  being 
doubted  by  some  of  the  judges,  and  there 
being  a  diversity  of  opinions  respecting  it, 
the  rules  before  mentioned  being  thought 
by  some  too  rigid  to  be  adhered  to  in  this 
case,  under  all  its  circumstances,  as  it 
might  be  supposed  that  Winston,  who  was 
a  distressed  debtor,  was  tempted  and  in- 
veigled into  the  agreement,  respecting  the 
sale  of  his  slaves  at  under  value,  by  the  per- 
suasions and  fair  promises  of  Austin,  who 
deceived  liim,  (though  why  Austin  should 
injure  Winston  without  benefiting  him- 
self I  cannot  conceive,  he  having  offered  to 
sell  to  others  most  of  the  slaves  at  the  same 
prices  he  bid  for  them,)  I  have  concurred 
in  the  decree  formed  by  the  judges,  which 
I  am  directed  to  report  as  follows : 

The  decree  r»f  the  High  Court  of  Chancery 
is  reversed,  and  an  issue  is  directed  to  be 
made  up  and  tried  before  the  Richmond 
District  Court,  to  ascertain  what  the  slaves 
taken  and  sold  by  the  sheriff  of  Hanover,  to 
satisfy  Austin's  execution  in  the  bill  men- 
tioned, (except  such  of  them  as  were  re- 
turned to  the  complainants,  or  have  other- 
wise come  to  their  possession,)  would  have 
sold  for  in  ready  money,  on  the  day  of  the 
sale,  if  then  fairly  sold,  without  the  inter- 
ference or  collusion  of  Austin  and  Winston, 
to  bona  fide  purchaser  or  purchasers ;  on  the 
trial  of  which  issue,  all  the  depositions 
taken  in  this  cause  relative  to  the  sale  and 
prices  of  the  said  slaves,  if  the  witnesses 
be  dead  or  absent,    shall  be   admitted 

53  to  be  read  as  evidence  *to  the  jury, 
together  with  any  other  legal  evi- 
dence, by  witnesses  or  otherwise,  which 
either  party  may  produce ;  and  that  Austin 
be  charged  with  the  prices  of  the  slaves  as 
found  by  the  jury,  and  be  credited  for  the 
amount  of  his  debt,  with  interest  at  five 
per  cent,  to  that  day,  and  that  the  appellant 
out  of  the  goods,  &c.  to  be  administered, 
pay  the  balance  or  overplus  of  the  sales  to 
the  appellees,  with  interest  from  the  day  of 
sale  and  the  costs  in  Chancery. 


(a)  Doag-.  e06. 

(b)  ir    -      - 
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Turner  and   Others,   Surviving  Justices  of 
Fauquier,  v.  Chinn's  Ex'ors  and  Others. 

Tuesday,  October  U,  1806. 

Admlalstrators— Action  on  Official  Bond*— Proof  of 
Devastavit.— A  judgment  a^alust  an  executor  or 
administrator  as  such,  with  a  return  on  the  ex- 
ecution "that  he  has  removed  out  of  the  state."  Is 
not  ikUfflcient  evidence  of  a  devastavit,  to  ground 
an  action  on  the  bond  iriven  for  the  performance 
of  his  duty. 

Same- Same- EstaMishlnff  i>eva5tavlt*-Qu?  Is  it 
necessary,  after  a  judgment  against  an  executor 
or  administrator  as  such  and  a  return  of  "no 
effects"  on  the  execution  issued  thereupon,  to 
brini;  a  second  suit  to  establish  a  devastavit,  be- 
fore an  action  can  be  maintained  on  the  executo- 
rial bond,  (l) 

This  was  a  suit  originally  broupfht  in  the 
District  Court  of  Dumfries,  by  the  appel- 
lants against  the  appellees,  on  an  executor's 
bond.  The  declaration  was  on  the  penalty, 
without  noticing  the  condition :  the  defend- 
ants, after  taking  oyer,  pleaded  '  ^conditions 
performed:"  to  which  the  plainti£Fs  replied, 
and  assigned  for  breach  of  the  condition, 
that  the  surviving  partners  of  Dunlop  and 
Son  and  Co.  had  recovered  a  judgment  in  a 
prior  suit,  against  Rawleigh  Chinn,  execu- 
tor of  Charles  Chinn,  deceased,  for  a  sum 
therein  mentioned,  which  was  still  unpaid; 
a  copy  of  the  proceedings  in  that  suit,  which 
shewed  that  it  abated  against  the  other  ex- 
ecutors, also  a  copy  of  the  judgment  against 
R.  Chinn,  with  the  execution  and  sheri£F*s 
return  thereon,  that  he  had  **removed  to 
Kentucky,"  were  referred  to  as  part  of  the 
replication ;  which  further  alleged  that  R. 
Chinn  had  more  goods  and  chattels  of  the 
decedent  than  were  sufficient  to  satisfy  the 
said  judgment,  and  that  he  had  wasted 
them,  Ac.  whereby  the  surviving  partners 
of  Dunlop  and  Son  and  Co.  had  lost  the 
effect  of  their  judgment. 

To  this  replication  the  defendants  de- 
marred  ;  and  assigned  as  causes— 1st.  That 
it  was  not  charged,  that  all  the  executors 
of  Charles  Chinn,  had  wasted,  &c.— 2d. 
That  it  did  not  appear  that  a  suit  was  ever 
brought  against  Rawleigh  Chinn  to  subject 
him  to  the  payment  of  the  debt,  in  conse- 
quence of  the  devastavit  alleged  against 
him — and  3d.  That  the  replication  was  in 
other  respects  erroneous. 

The  District  Court,  on  argument,  sus- 
tained the  demurrer;  from  which  judgment 

an  appeal  was  taken  to  this  Court. 
54  *The  Attorney-General,   for  the  ap- 

pellants. 

Botts,  for  the  appellees. 

It  is  deemed  unnecessary  to  insert  the 
points  made  by  counsel  in  this  cause,  as  the 
Court,  (consisting  of  Lyons,  Carrington 
and  Tucker,  Judges,)  on  Thursday  the  16th 
of  October,  affirmed  the  judgment  of  the 
District  Court,  solely  on  the  ground,  that 
the  judgment  against  the  executor,  as  such, 
with  the  sheriff's  return  upon  the  execu- 
tion, that  he  had  '*removed  to  Kentucky," 


*See  monofrraphlc  note  on  "Executors  and  Ad- 
ministrators" appended  to  Rosier  v.  Depriest,  5 
Gratt.  6:  monographic  note  on  "Official  Bonds"  ap- 
pended to  Sanffster  v.  Com.,  17  Gratt  124. 

(!)  N.  B.  It  being  understood  that  a  case  is  now 
depending-  which  will  brinff  the  single  point  last 
mentioned  before  the  Ck>urt;  It  was  agreed  by  the 
Judges  that  It  should  be  open  to  discussion,  not- 
wf tbstandinff  the  cases  heretofore  decided  by  this 
Court:  none  of  which,  it  is  believed,  have  directly 
settled  that  question.— Note  in  Orisrinal  Edition. 


did  not  warrant  an  action  on  the  executor's 
bond.  They  were  therefore  of  opinion  that 
the  demurrer  had  been  rightly  sustained. 


Biggers'  Administrator  v.  Alderson. 

Friday.  October  17, 1806. 

Demurrer  to  Evidence— Uncondttloiuil  Verdict.*— On  a 
demurrer  to  evidence,  an  unconditional  ver- 
dict is  not  error,  provided  the  demurrer  be  after- 
wards determined  by  the  Court. 

Detinue— Verdict- Alternative  Value. t— In  detinue  the 
Jury  may  exceed  the  prices  of  the  slaves  laid  In 
the  declaration. 


^Demurrer  to  Evidence— Uncondltloaal  Verdict.— in 

Green  v.  P.  W.  &  Ky.  R.  R.  Co.,  11  W.  Va.  aoi,  after 
citing  the  principal  case  to  the  point  that,  on  a 
demurrer  to  evidence,  an  unconditional  verdict  Is 
not  error,  provided  the  demurrer  be  afterwards 
determined  by  the  court.  Judge  Haymond.  who  de- 
livered the  opinion  of  tbe  court  said :  "This.  I  think, 
is  reasonable  and  good  law;  but  It  is  clearly  de- 
duclble  from  it,  that  it  would  be  error  In  the  court 
to  render  Judgment  upon  the  verdict  regardless  of 
the  demurrer  to  evidence.  The  verdict  being  con- 
ditional wben  rendered,  remains  so  until  proper 
action  is  taken  by  the  court  upon  the  demurrer, 
and  Judgment  is  rendered  or  it  is  set  aside." 

See  further,  monographic  note  on  "Demurrer  to 
the  Evidence"  appended  to  Tutt  v.  Slausrhter,  6 
Gratt.  364. 

Exception  to  Evidence -Effect  Thereon  of  a  Demurrer 
to  Evidence.— In  Dishazer  v.  Maltland,  12  Leigh  524, 
it  is  beld  that,  where  an  exception  is  taken  to  the 
admission  of  evidence,  and  then  there  Is  a  demur- 
rer to  all  tbe  evidence  Including  that  mentioned  in 
the  exception,  the  demurrer  does  not  waive  the  ex- 
ception. Judge  Allen,  who  delivered  the  opinion 
of  the  court,  in  discussing  the  question,  said  that 
Judge  Tucker,  in  tbe  principal  case,  considered  tbe 
demurrer  to  tbe  evidence  as  a  waiver  of  tbe  ex- 
ceptions to  tbe  evidence,  but  that  he  cited  no 
authority  to  sustain  the  proix>sitlon  and  that  tbe 
other  members  of  tbe  court  said  nothing  as  to  the 
point.  Later  In  his  opinion.  Judge  Allen,  referring 
again  to  the  principal  case,  said  (p.  533) :  "The  only 
case  therefore  which  looks  like  an  authority,  is  the 
case  of  Biooers'  Adm'r  v.  Alderson,  \  Hen,  cf-  M.  54. 
And  there  tbe  question,  in  truth,  did  not  arise.  Tbe 
defendant  first  offered  improper  testimony:  the 
plaintiff,  to  counteract  it,  offered  evidence  equally 
inadmissible,  to  which  the  defendant  excepted; 
and  then  tbe  defendant  demurred.  Judge  Tuckeb, 
in  reviewing  the  case,  shows  that  upon  tbe  whole 
evidence,  excluding  the  improper  evidence  offered 
by  the  plaintiff  to  rebut  tbe  lllearal  evidence  of  the 
defendant,  and  ffivlng  to  the  defendant  tbe  benefit 
of  his  illegal  testimony,  the  plaintiff  was  entitled  to 
a  Judgment:  and  the  other  Judges  concurred.  Tbe 
questions  arising  upon  both  exception  and  de- 
murrer were  argued:  nothing  was  said  about  one 
being  a  waiver  of  the  other.  The  judg^e,  it  Is  true, 
said  the  demurrer  was  a  waiver  of  tbe  bill  of  excep- 
tions: but  it  is  manifest  this  was  a  loose  expression 
not  well  considered.  His  attention  was  not  drawn 
to  the  question,  or  the  distinction  between  the  two 
proceedings.  For  be-  remarks,  that  on  a  demurrer 
to  the  evidence,  the  court  might  disregard  what  was 
impertinent  to  the  issue,  or  otherwise,  inadmissible; 
thus  confounding  one  with  tbe  other,  for  If  upon 
tbe  demurrer  the  court  will  disregard  Inadmissible 
testimony,  there  would  be  no  necessity  for  the  ex- 
ception. But  the  bill  of  exceptions  Is  tbe  act  of  one 
party,  and  denies  the  admissibility  of  the  evidence 
tendered:  the  demurrer  Is  tbe  act  of  both,  and  pre- 
sents the  question  of  tbe  sulBciency  of  tbe  evidence 
received.  The  expression  of  the  judge  is  a  mere 
dictum,  not  entitled  to  the  weight  of  an  authority." 

See  further,  monographic  note  on  "Demurrer  to 
the  Evidence"  appended  to  Tutt  v.  Slaughter,  5 
Gratt  364. 

On  the  subject  of  demurrer  to  evidence,  the  prin- 
cipal case  was  also  cited  in  Green  v.  Judlt,  5  Rand. 
14,24. 

tDetlnue— Verdict— Alternative  Value.- In  Austin  v. 
Jones.  Gilm.  844.  which  was  an  action  of  detinue. 
Judge  Coalter  said:  "I  had  at  first  doubted, 
whether  it  was  not  error  for  the  Jury  to  find  a 
greater  value  than  that  laid  In  the  declaration:  but 
I  find  It  otherwise  settled  In  Bioaera"  Adm'r  v.  Alder- 
son, 1  Hen.  &  M.  54.  in  which  case  tbe  court  also  ex- 
pressly says,  the  value  is  to  be  fixed  at  the  time 
of  the  verdict  Why  ?  because  tbe  value  may  have 
increased,  even  beyond  the  plaintiff's  own  estimate 
when  he  sued;  In  fact  the  court  there  say.  it  Is  not 
important  that  the  value  should  be  laid  in  the  dec- 
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Deeds -Relliiqutohaient  of  RIffht    by    arantee-Parol 

Evidence.— Under  particular  circumsunces,  parol 
evidence  of  continued  possession  on  the  part  of 
the  grantor  and  the  grantee's  acknowledgment  of 
bis  right  maybe  given  In  evidence,  for  the  Jury  to 
presume  against  a  deed,  that  the  grantee  has  re- 
linquished or  reconveyed  his  right.  _^  _^ 
Detinue- What  Evidence  Sufficient  to  Prove  Poues- 
slon.— Semble,  that  In  detinue,  where  a  demurrer 
to  evidence  states  that  the  defendant  in  support 
of  his  right  offered  a  bill  of  sale,  and  no  other 
evidence  of  the  defendant's  possession  Is  men- 
tioned, that  Is  sufficient  to  prove  the  said  posses- 
sion. 

Thia  was  an  action  of  detinue  brought  hy 
Alderson  v.  Biggers,  for  Rundry  slaves,  in 
the  County  Court  of  Lunenburg. 

At  the  trial  of  the  cause,  on  the  plea  of 
non  detinet,  before  any  evidence  had  been 
heard  on  the  part  of  the  plaintiff,  the  de- 
fendant introduced  a  copy,  attested  by  the 
clerk  of  Lunenburg  Court,  of  a  bill  of  sale 
from  the  plaintiff,  conveying  several  of  the 
slaves  in  question  to  a  certain  Joseph 
Smith ;  under  a  clause  in  whose  last  will 
and  testament  the  defendant  claimed  them ; 
which  copy  was  permitted  by  the  Court  to 
go  as  evidence  to  the  jury — it  was  dated  the 
28th  of  December,  1784,  attested  by  Tommy 
Biggers  (the  defendant  himself)  and  Peggy 
Biggers,  his  wife,   and  recorded  at  Lnnen 


laratlon  (I  presume  this  Is  intended  after  verdict) 
because  the  jury  are  to  tlx  the  real  value  at  the  time 
of  the  verdict.  But  if  they  are  to  give  the  plaintiff 
the  increased  value  at  that  time,  they  cannot  take 
an  anterior  date,  so  as  to  fix  a  greater  value  on  the 
defendant,  when  he  cannot  go  back  to  an  anterior 
date  so  as  to  establish  a  less  value."  But,  in  the 
same  case.  Judge  Roane,  in  his  opinion,  said:  "It 
has  been  argued  that  you  must  receive  this  evidence, 
as  at  the  time  of  the  verdict,  because  that  time 
is  the  criterion  as  to  settling  the  alternative  value 
This  has  never  been  solemnly  established  by  this 
court,  nor  would  the  Inference  clearly  result  from 
it.  if  it  had.  In  the  case  of  IHgofra'  Adm'r  v.  Alderson 
(I  Hen.  tf:  .V.  54).  Judge  Cabbington.  indeed  gave  this 
as  his  opinion,  but  the  other  judges  were  silent  on 
the  subject:  and  the  Judgment  which  was  given  in 
that  case  did  not  affirm  this  principle.  For  any 
thing  appearing  In  that  case,  the  value  was  settled 
at  an  anterior  time,— and  at  the  time  of  suing  out 
the  writ.  As  for  the  English  decisions  they  are  so 
scanty  on  the  action  of  detinue,  that  I  can  find  in 
them  nothing  decisive  on  this  point.  It  is  arguing 
in  a  circle  to  say,  that  unless  this  be  the  rule,  the 
plaintiff  would  get  too  little  for  his  property.  He 
would  so,  in  relation  to  a  subject  of  Increasing 
value:  but  it  may  be  retorted  that  he  would  get  too 
much  in  relation  to  a  subject  of  a  contrary  charac- 
ter; and  as  to  a  subject  of  stable  value,  it  is  imma- 
terial which  rule  is  to  prevail." 

See  further,  monographic  note  on  "Detinue  and 
Replevin"  appended  to  Hunt  v.  Martin,  8  Gratt.  578. 

Appellate  Practice— Judgment  Twice  Reversed.— 
Where  the  judgment  of  a  district  court  reversing 
that  of  a  county  court,  is  not  in  Its  nature  final,  but 
remands  the  cause  for  further  proceedings,  and  the 
subsequent  judgment  of  the  county  court  is  also 
reversed  by  the  district  court,  the  court  of  appeals, 
if  the  original  judgment  of  the  county  court  be  cor- 
rect, will  reverse  all  the  subsequent  judgments,  and 
affirm  that  Lyons  v.  Gregory.  8  Hen.  &  M.  237.  244. 
citing  the  principal  case.  Robinson  v.  Gaines,  3  Call 
248,  and  Fisher  v.  Duncan,  1  Hen.  &  M.  574,  577,  as 
authority  tor  its  decision. 

And  in  Jones  v.  Raine.  4  Rand.  890.  on  the  authority 
of  the  principal  case,  Knox  v.  Garland.  3  Call  248. 
Fisher  v.  Duncan,  1  Hen.  &  M.  668,  and  Lyons  v. 
Gregory.  8  Hen.  &  M.  287.  it  is  held  that.where  a  judg- 
ment of  a  county  court  Is  appealed  from,  and  re- 
versed and  sent  back  for  a  new  trial,  by  the  superior 
court,  from  which  judgment  of  reversal,  there  is 
appeal  to  the  court  of  appeals,  and  before  bond  and 
security  are  given  on  this  appeal,  the  cause  goes 
back  to  the  county  court,  is  again  reversed  by  the 
superior  court,  and  a  second  appeal  taken  to  the 
court  of  appeals,  on  this  last  appeal,  it  is  competent 
for  the  last-named  court  to  enquire  into  the  pro- 
priety of  the  first  judgment  To  the  same  effect, 
see  the  principal  case  cited  in  HorrlU  v.  M' Alexan- 
der. 3  Rand.  102. 

See  further,  monographic  noU  on  Appeal  and 
Error"  appended  to  Hill  v.  Salem,  etc.,  Turnpike 
Co.,  1  Rob.  283. 


burg  January  Court,  1785,  being  proved  by 
the  oath  of  **one  of  the  witnesses  thereto;" 
but  the  certificate  of  the  clerk  does  not 
mention  which.  The  plaintiff  filed  a  bill 
of  exceptions  to  the  Court's  opinion,  and 
moreover  offered  parol  testimony  to  prove 
an  implied  verbal  release  by  Joseph  Smith, 
of  the  right  claimed  by  him  by  virtue  of  the 
said  bill  of  sale;  to  the  admission  of  which 
testimony  the  defendant  objected,  but  the 
Court  overruled  the  objection,  ^'because  the 
original    deed    was    not    produced." 

55  The  defendant  thereupon  ^excepted 
to  the  opinion  of  the  Court,  and  more- 
over demurred  to  all  the  plaintiff's  evi- 
dence ;  the  substance  of  which  was  that,  at 
sundry  times,  from  the  year  1789,  to  the 
year  1795,  Joseph  Smith  declared  '*that  the 
negroes  in  question  belonged  to  Alderson  ; 
that  the  bill  of  sale  he  had  taken  for  them 
was  worth  nothing ;  that  Alderson  was  ad- 
dicted to  drinking;  that  he  owed  about  201. 
and  that  the  bill  of  sale  was  executed  to 
prevent  the  negroes  from  being  taken  to 
pay  the  said  debt,  being  intended  for  the 
benefit  of  Rachel  (meaning  Alderson 's  wife, 
who  was  Smith's  sister)  and  her  children  ; 
that  William  Cowan  had  threatened  to  make 
him  sell  them  to  pay  himself,  (the  said 
Smith,)  but  that  he  did  not  know  that  Al- 
derson owed  him  one  farthing ;  for  he  had 
done  a  great  deal  of  work  for  himself  and 
his  sons,  and  they  had  never  had  a  settle- 
ment ;  but  he  hired  the  negroes  to  him  for  a 
blind,  and  that  would  stop  all  their 
mouths:"  that  Lydia,  (one  of  the  negroes,) 
and  the  rest,  who  were  her  children,  had 
remained  in  the  plain  tiff  *r  possession,  from 
the  time  when  the  bill  of  sale  was  executed, 
until  the  year  1794;  and  had  been  regularly 
listed  to  him  in  the  books  of  the  commis- 
sioners of  the  revenue  from  1785  to  1794. 

The  above  was  all  the  evidence  on  the 
part  of  the  plaintiff,  and  none  was  intro- 
duced by  the  defendant,  except  the  afore- 
said copy  of  the  bill  of  sale.  The  demurrer 
being  tendered,  the  plaintiff  joined  therein  ; 
whereupon  the  Jury  found  a  general  and 
unconditional  verdict  for  the  plaintiff  for 
the  negroes  in  the  declaration  mentioned, 
stating  their  respective  values  at  higher 
rates  than  those  mentioned  in  the  declara- 
tion, and  501.  damages  for  detention.  The 
demurrer  was  afterwards  argued,  and  over- 
ruled by  the  Court,  and  judgment  entered 
for  the  plaintiff;  from  which  the  defendant 
appealed  to  the  District  Court,  where  all 
the  proceedings  back  to  the  joining  of  issue 
were  reversed,  without  assigning  any  cause 
in  the  record  for  the  reversal,  and  the  suit 
retained  for  trial  at  the  District  Court  bar. 
A  verdict  and  judgment  were  entered  for 
the  plaintiff,  from  which  Biggers  appealed 
to  this  Court;  where  the  appeal  abated  by 
his  death,  and  was  revived  by  his  adminis- 
trator. 

Randolph  and  Stuart,  for  the  appellant, 
made  the  following  points: 

1.  That  the  County  Court  erred  in  admit- 
ting parol  evidence,  which  went  to  the  total 
destruction  of  the  bill  of  sale ;  or  to  prove  it 
to  have  been  intended  as  a  mortgage. 

56  *2.  That  Alderson  was  estopped,  in 
a  Court  of  L/aw,  from  alleging  any- 
thing in  contradiction  of  his  own  deed; 
which  being,    moreover,    executed    with    a 
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view  to  defraud  cTreditors,  onght  to  be  bind- 
ing on  him;  and  should  prevent  him  from 
obtaining  relief  even  in  a  Court  of  Equity. 

3.  That  the  hiring  of  the  negroes  bj 
Smith  to  Alderaon,  was  an  evidence  that 
there  was  no  adverse  possession  in  the  lat- 
ter, (for  his  possession  was  that  of  Smith's, ) 
and  prevented  Alderson  from  acquiring  a 
title  by  length  of  possession. 

4.  That  the  price  of  the  negroes  having 
been  fixed  higher  in  the  verdict  than  stated 
in  the  declaration,  it  could  not  be'sustained. 

.  On  this  point  the  case  of  Custice  and  Posey, 
in  the  old  general  Court,  was  mentioned.  (1) 

Hay,  Munford  and  Geo.  K.  Taylor  fur  the 
appellee,  contended,  1.  That  the  County 
Court  decided  correctly  in  admitting  the 
parol  evidence  to  prove  the  release. 
2.  That  the  judgment  on  the  demurrer  was 
correctly  pronounced  in  the  plaintiff's 
favour. 

In  support  of  the  first  point,  they  argued, 
that  a  man,  who  has  executed  a  bill  of  sale 
or  mortgage  for  slaves,  may  afterwards  ac- 
quire a  complete  title  to  them  without  a 
deed,  since  slaves  may  be  transferred  by 
delivery  only ;  that  the  uninterrupted  pos- 
session by  the  plaintiff  for  more  than  five 
years,  and  Smith's  acknowledgments  of  his 
right,  were  sufficient  for  the  jury  to  pre- 
sume a  release  or  reconveyance ; (a)  and  that 
the  Court  might  even  have  instructed  the 
Jury  to  presume  a  release,  (b) 

On  the  second  point  they  insisted  that  by 
a  demurrer  to  evidence,  the  defendant  not 
only  admits  the  facts  stated,  but  every 
rational  inference  which  a  Jury  might  de- 
duce from  them  ;(c)  that  the  Court  there- 
fore had  a  right  to  infer  the  release  or 
reconveyance,  as  the  Jury  might  have  done ; 
that  the  bill  of  sale  having  been  executed 
to  secure  a  debt  from  Alderson  to  Smith, 
who  acknowledged  that  he  had  received 
payment,  he  could  thereupon  be  a 
57  trustee  *only,  and  could  not  set  up  the 
trust,  even  at  common  law,  to  defeat 
the  claim  of  his  cestui  que  tru&t.(d) 

Id  answer  to  the  second  point  made  by 
the  appellant's  counsel,  they  observed  that 
estoppels  are  odious  in  law,  and  ought  not 
to  be  encouraged ;  that  they  ought  to  be 
regularly    pleaded  and  not  relied  on  by  way 


(1)  The  case  of  Custice  &  Posey,  was  said  to  have 
"been  this.  In  detinue  for  a  bors^  and  three  cows, 
the  jury  found  a  Ter diet  for  the  horse,  at  a  price 
hisrtaer  tlian  that  stated  in  the  declaration,  and  for 
two  of  the  cows,  omittintr  the  third.  On  the  arsru- 
mentof  the  cause  in  the  old  general  Court,  two 
points  were  insisted  on:  first,  the  variance  between 
the  declaration  and  verdict  as  to  the  price  of  the 
horse,  and.  secondly,  the  InsnAciency  of  the  verdict 
In  not  flndinff  upon  the  whole  issue.  But  the  Court 
of  Appeals,  in  their  decision  of  the  case  of  Butler  v. 
Parks.  (1  Wash.  76.)  referring"  to  the  case  of  Custice 
A  Posey,  seem  to  consider  It  as  hav^ntr  been  deter- 
mined on  the  second  point  only;  that  is.  the  insuffi- 
ciency of  the  verdict,  no  notice  beiufir  taken  of  the 
variance  between  the  declaration  and  verdict- 
Note  in  Orifirlnal  Edition. 

(a)  Cowp.  46.  per  Lord  Maksfibld  in  Goodtitle.ex- 
d  em.  Hart  V.Knott,  Douff.  728,  S.  P.  per  Ld.  Mans- 
field in  Doe.  lessee  of  Gibbons  v.  Pott  and  others, 
Esp.  N.  P.  457.  456  ;  Cowp.  108 ;  Mayor  of  Kingrston 
upon  Hnll  v.  Homer:  Ibid.  214,  Eldridg^e  v.  Knott, 
and  others:  Ibid.  £17;  Doe,  ex.  dem.  Fishar  and 
wife,  Ac.  V.  Prosser.  See  also  on  the  doctrine  of 
presumptions.  Peak's  L.  Ev.  2d  edit  p.  20-25. 

(b)  7  Term  Rep.  2  Doc,  on  dem.:  Bowermau  v. 
Sybonm. 

(c)  2  Wash.  202,  Stephens  v.  White. 
<d)  Cowp.  Voxxg.  and  Esp.  supra. 


of  evidence  ;(e)  on  the  question  of  fraud, 
they  said  that  the  bill  of  sale  was  not  ex- 
ecuted by  Alderson  with  a  fraudulent  inten- 
tion ;  that  he  did  not  owe  at  the  time  more 
than  201.  except  to  Smith;  that  Smith 
might  honestly  have  taken  the  bill  of  sale 
to  secure  himself;  but  that  whatever  his 
intentions  were,  it  does  not  appear  {hat  Al- 
derson was  accessary  to  any  improper  plan, 
there  being  no  proof  to  that  effect,  except 
what  recruited  from  Smithes  assertions;  that 
if  the  bill  of  sale  was  a  voluntary  convey- 
ance to  prevent  the  property  from  being 
lost  by  the  drinking  and  imprudence  of  Al- 
derson, it  was  not  therefore  void,  since 
**every  voluntary  conveyance  is  not  fraud- 
ulent, but,  if  there  was  a  reasonable  cause 
for  making  it,  may  be  good  even  against 
**creditors;"(f)  but  if  it  be  admittted  that 
the  bill  of  sale  was  fraudulent,  the  principle 
that  a  man  cannot  come  into  Court,  claim- 
ing against  a  deed  executed  by  himself  with 
a  fraudulent  view,  does  not  apply  to  this 
case,  because  Alderson  relied  on  his  length 
of  possession  and  Smith's  acknowledg- 
ments; and  Biggers,  the  defendant,  cannot 
say  the  bill  of  sale  was  fraudulent,  because 
he  claims  under  it  himself;  that  the  prin- 
ciple moreover  applies  only  to  cases  of  equal 
guilt  in  both  parties,  not  to  those  where 
fraud  is  not  intended  by  the  donor,  but  by 
the  donee  only ;  that  in  such  cases  the  donor 
may  set  aside  the  deed  on  the  ground  of  the 
fraud  and  parol  evidence  is  admissible  to 
prove  such  fraud,  (this  being  a  matter  ex- 
trinsic,) though  not  to  change  the  terms  of 
the  deed,  or  to  contradict  it;(g)  that,  even 
if  Alderson  was  particeps  criminis,  his  re- 
maining in  possession  gave  him  a  right, 
which  would  have  prevented  Smith  or  Big- 
gers from  recovering  in  an  action  against 
him,  and  that  the  wrong  committed  by  Big- 
gers in  taking  possession  of  the  slaves  could 
not  give  him  a  better  title  than  he  had  be- 
fore. 

In  answer  to  the  third  point,  they  con- 
tended that,  in  the  County  Court  record, 
there  was  no  proof  of  the  hiring  of  the 
slaves  to  Alderson  but  Smith's  own  asser- 
tions ;  and,  as  to  the  fourth  point,  that  the 
difference  between  the  prices  stated  in  the 
declaration,  and  those  found  by  the  Jury, 
is  unimportant;  that  the  plaintiff 
58  could  not  fix  those  ^prices  in  his  dec- 
laration, but  this  was  afterwards  to 
be  done  by  the  jury:  and,  where  a  suit  is 
long  depending,  the  values  of  young  negroes 
will  necessarily  greatly  increase  by  the 
time  of  the  verdict;  that  10  Cc.  Rep.  117 
b. (h)  Atates,  that  in  detinue  the  jury  may 
give  greater  damages  than  are  laid  in  the 
declaration,  because  the  declaration  con- 
tinues, and  the  damages  sustained  by  the 
plaintiff  must  be  increased  during  the 
pendency  of  the  suit;  the  reason  of  which 
rule  applies  to  this  case ;  that  it  is  suffi- 
cient that  the  identity  of  the  slaves,  men- 
tioned in  the   verdict,    with    those   in    the 


(e)  Co.  Litt  227  a. :  Hob.  207:  Speake  v.  Richards, 
10  Vin.  416,  428.  452,  454,  482. 

(f)  18  Vin.  Abr.  580.  581.  pi.  6,  Mod.  119,  Lord  Ten- 
ham  V.  Mullins. 

(g)  Esp.  N.  P.  228.  cites  Collins  v.  Blantem,  2  Wils. 
341.  847,  &c. 

(h)  Pilford's  case. 
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declaration,  be  ascertained  (a) — and  that 
the  jury  here  had  found  for  the  plaintiff 
**the  slaves  in  the  declaration  mentioned," 
stating  their  names,  which  exactly  corre- 
spond. 

Randolph,  in  reply,  cited  Meres  v.  Ansel, 
3  Wils.  275,  to  shew  that  parol  evidence 
cannot  ^e  admitted  to  annul  a  deed  on  the 
ground  ^hat  it  was  invalid  in  its  origin,  or 
became  so  by  matter  subsequent.  If  the 
deed  was  intended  as  a  mortgage,  or  trust, 
it  must  appear  so  upon  its  face.  The 
case  from  1  Esp.  223,  relates  only  to  bonds, 
which,  in  their  nature  are  defeazable,  but 
not  to  absolute  deeds ;  and  evidence  cannot 
be  adduced  to  convert  the  latter  into  the 
former,  (b)  To  be  like  the  present  case,  it 
must  be  shewn  that  to  an  absolute  bond, 
some  condition  not  specified  on  the  face  of 
it  may  be  annexed ;  but  was  such  proof  ever 
admitted  at  law?(c)  It  is  said  that  a  re- 
lease may  be  inferred,  and  various  instances 
of  similar  presumptions  have  been  men- 
tioned; but  they  all  presupposed  the  ex- 
istence of  a  trust.  The  Court  improperly 
judged  of  the  weight  of  evidence,  by  decid- 
ing that  there  was  an  implied  parol  release. 
Even  a  writing,  to  operate  as  such,  must 
be  so  expressed:  it  cannot  he  implied;  nor 
can  the  loose  conversations  of  Smith  sup- 
ply its  place.  If  they  prove  any  thing,  it 
is  that  Alderson  held  as  trustee  for  his 
own  wife  and  children,  and  therefore  can- 
not avail  himself  of  the   act  of   limitation. 

The  various  authorities  relative  to  estop- 
pels apply  to  cases  only  where  the  plaintiff, 
having  an  estoppel  against  the  defendant, 
had  failed  to  plead  it ;  and  gone  to  trial  on 
the  general  issue.  In  such  cases  the  plain- 
tiff could  not  rely  on  the  estoppel,  as  he 
had  not  pleaded  it,  and  parol  evidence  was 
admissible  in  opposition  to  it;  but  no  au- 
thority can  be  produced,  which  renders  it 
necessary  for  the  defendant  to  plead  spe- 
cially an  estoppel.  In  this  case,  if  he  had 
pleaded  it,  and  the  plaintiff  had  re- 
59  plied  **per  fraudem,"  *the  defendant 
might  have  demurred;  because  the 
plaintiff  wasf  barred  by  his  own  solemn 
deed.(d) 

He  also  adduced  two  new  points,  viz. 
1.  That  the  verdict  was  absolute,  and  not 
conditional,  as  it  ought  to  have  been,  upon 
a  demurrer  to  evidence ;  and,  2.  That  the 
Jury  had  found  the  prices  of  the  negroes, 
and  damages  for  their  detention,  without 
any  evidence  before  them. 

Hay,  as  to  the  two  new  points,  was 
about  to  argue  the  first,  when  it  was  relin- 
quished by  Mr.  Randolph,  who  said  he  ad- 
mitted, that  on  a  demurrer  to  evidence,  the 
verdict  is  necessarily  to  be  considered  as 
conditional.  On  the  second.  Hay  observed 
that  there  was  evidence  stated  in  the  de- 
murrer, from  w4iich  the  jury  might  have 
inferred  the  values  of  the  slaves,  and  esti- 
mated the  damages  for  their  detention. 
The  commissioners'  books  proved  their 
ages,  and  several  witnesses  stated  that 
they  were   young  and   likely.     Besides,    it 


(a)  8  Tuck.  Bl.  152. 

(b)  1  Term  Rep.  619-621.  Winch,  v.  Keely. 

(c)  Wash.    14:    Ross    v.   Norveil;  Day's  Cases  In 
Error.  189,  Washburn  v.  Merrills,  S.  P. 

(d)  Cowp.  600.  601.  per  Lord  Mansfield  in  Good- 
title,  ex  dem.  Edwards  v.  Bailey. 


was  usual  for  Juries  to  find  such  a  value  as 
would  compel  the  delivery  of.  the  specific 
thing,  but  not  to  estimate  it  with  as  much 
accuracy  as  they  would  in  case  of  a  pur- 
chase. The  time  when  Alderson 's  posses- 
sion ceased,  (viz.  after  Smith's  death,  in 
1795, )  appeared  in  evidence ;  and,  therefore, 
the  jury  were  enabled  to  calculate  their  prof- 
its, and  ascertain  the  damages  for  their 
detention. 

Curia  advisare  vult. 

Tuesday,  October  21.  The  Judges  deliv- 
ered their  opinions. 

JUDGE  TUCKER.  The  sole  difficulty 
in  this  case  seems  to  be  attributable  to  an 
irregularity  on  the  part  of  the  defendant, 
in  the  outset  of  the  trial  in  the  County 
Court.— Without  waiting  to  hear  the  plain- 
tiff's evidence  upon  the  plea  of  non  detinet,. 
which  was  the  general  issue  in  the  cause,  he 
first  obtrudes  upon  the  Court  his  own ;  viz. 
a  copy  of  a  deed  made  to  one  Smith,  (under 
whose  will  he  -claims  the  negroes,)  in 
1874,  to  which  himself  and  his  wife  were 
the  only  subscribing  witnesses;  and  then 
moves  the  Court  to  reject  the  plaintiff's 
evidence  of  an  uninterrupted  possession  of 
the  slaves  for  twelve  years  before  the  death 
of  Smith,  who  never  appears  to  have  been 
in  possession  of  them.  The  plaintiff  has 
an  undoubted  right,  upon  the  general  issue» 
to  prefer  his  evidence  first :  then  the  de- 
fendant's is  to  be  heard  in  avoidance  of  it ; 
and  if  the  plaintiff  can  offer  anything  con- 
sistent with  the  rules  of  law  to  rebut  it,  he 
is  then  to  be  permitted  to  do  so.  Had  this, 
course    been  pursued,    the   evidence    would 

have  stood  thus. 
60  *The   plaintiff   proved   an  uninter- 

rupted possession  of  the  slaves  in 
himself,  from  1784  to  1795.  To  repel  this, 
the  defendant  produces  a  copy  of  an  abso- 
lute bill  of  sale  for  the  slaves  made  by  the 
plaintiff  to  Smith,  (under  whom  he  claims, ) 
in  consideration  of  1501.  in  hand  paid; 
which  had  been  proved  and  recorded  in  1784 1 
to  rebut  which,  the  plaintiff  offers  viva 
voce  testimony,  that  Smith  had,  on  divers 
occasions,  declared  he  had  no  title  to  the 
negroes;  which  was  objected  to,  but  ad- 
mitted by  the  Court,  because  the  original 
deed  was  not  produced  in  Court.  After- 
wards, the  defendant  demurs  to  the  evi- 
dence, and  thus  brings  into  view  of  this 
court  the  evidence  objected  to,  which  is  not 
such  as  it  had  been  described  in  the  bill  of 
exceptions.  If  this  course  had  been  pur- 
sued, there  could  have  been  little  doubt  in 
the  breasts,  either  of  the  Jury,  had  the 
cause  been  left  to  them,  or  of  the  Court , 
upon  the  demurrer.  For  the  Jury  would 
have  been  possessed  of  the  material  parts 
of  the  plaintiff's  evidence;  viz.  his  long* 
and  uninterrupted  possession  of  the  slaves 
during  the  life  of  Smith ;  and  the  only- 
point  for  their  consideration  would  have 
been,  whether  they  ought  not  to  presume  a 
re-transfer  and  sale  of  the  negroes  to  the 
plaintiff,  in  consequence  of  such  possession ,. 
notwithstanding  a  copy  of  an  old  deed  re- 
corded twelve  years  before;  the  original 
not  being  produced,  nor  proved  to  have  been 
lost,  (which  ought  to  have  been  done,  be- 
fore admitting  the  copy,  when  objected  to,  >■ 
and  might  therefore  be  presumed,  upon 
the  circumstances   shewn    in    evidence,    to 
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have  been  delivered  up  to  the  plaintiff,  or 
cancelled.  No  deed  is  necessary  in  case 
of  a  re-transfer  and  sale,  where  possession 
accompanies  the  transfer.  The  Jury,  there- 
fore, might  ha^c  concluded,  upon  the  evi- 
dence before  them,  that  such  a  re-transfer 
and  sale  actually  took  place.  And  it  is 
now  settled,  that  the  Court  may  draw  the 
same  conclusions  upon  a  demurrer  to  evi- 
dence, which  admits  the  truth,  but  denies 
the  sufficiency  of  the  evidence  to  maintain 
the  issue  on  the  part  of  the  plaintiff. 

Had  there  been  no  demurrer  to  evidence, 
I  should  have  thought  the  County  Court 
erred  in  admitting  the  evidence  stated  in 
the  bill  of  exceptions  to  have  been  offered 
by  the  plaintiff.  But  the  whole  evidence, 
being  inserted  in  the  demurrer,  appears 
different  from  the  description  of  it,  (for  it 
is  not  stated  verbatim,)  in  the  bill  of  ex- 
ceptions :  and  by  the  demurrer,  the  consid- 
eration of  the  evidence  objected  to  was 
drawn  from  the  Jury  to  the  Court,  who 
might  disregard  what  was  imperti- 
61  nent  to  the  *is8ue,  or  otherwise  inad- 
missible; which  a  Jury,  perhaps, 
would  not.  The  error,  if  any,  was,  there- 
fore, cured  by  the  demurrer;  which  must 
be  considered  as  a  waiver  of  the  bill  of 
exceptions,  as  to  the  evidence  objected 
to. 

Upon  considering  the  evidence  stated  in 
the  demurrer  in  this  manner,  I  have  no 
difficulty  in  saying  the  County  Court  decided 
upon  it  properly,  and  that  the  judgment  of 
the  District  Court  reversing  that  decision 
was  erroneous,  and  ought  to  be  reversed, 
and  the  judgment  of  the  County  Court 
affirmed. 

JUDGE  CARRINGTON.  I  am  of  opin- 
ion,  that  the  County  Court  decided  properly 
upon  the  demurrer  to  evidence ;  of  course, 
that  its  judgment  upon  the  verdict  of  the 
Jury  was  regular.  The  defendant  did  not 
move  for  a  new  trial,  but  contented  him- 
self with  an  appeal  to  the  District  Court. 
That  Court  reversed  the  judgment,  without 
stating  any  reason  for  so  doing ;  and  it  is 
presumable  they  did  so,  because  the  record 
furnished  none. 

The  objection  that  the  slaves  were  valued 
higher  by  the  Jury  than  the  price  laid  in 
the  declaration,  is  no  error.  If  the  plaintiff 
had  stated  a  higher  value  than  the  real 
worth,  that  ought  not  to  have  governed 
the  Jury.  They  were  to  fix  the  value,  at 
the  time  of  their  verdict,  as  it  appeared 
from  the  evidence  before  them.  In  the 
case  of  Taff  v.  Irby,  before  the  General 
Court,  in  March  term,  1779,  no  value  was 
laid:  the  exception  was  taken,  and  the  case 
was  fully  argued :  the  Court  determined  the 
omission  was  immaterial,  and  gave  judg- 
ment upon  the  Jury's  verdict.  I  now  con- 
sider the  value  laid  in  the  declaration,  or 
even  if  there  had  been  no  value  laid,  as 
matters  of  no  importance. 

I  am  of  opinion  that  the  judgment  and 
proceedings  of  the  District  Court  ought  to 
be  reversed,  and  that  of  the  County  Court 
affirmed. 

JUDGE  LYONS  concurring,  judgment 
was  entered  accordingly. 
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Leftwich  and  Others  v.  Berkeley, 
Treasurer,  &c. 

Thursday.  October  23,  1806. 

Joint  and  Several  Bond— How  Suit  /lust  Be  Brought 
Thereon.*— A  suit  on  a  Joint  and  several  bond, 
mustbe  broufirht  eitber  agralnst  all  tbe  obligors 
jointly,  or  one  of  tbem  slngrly;  and  not  asrainRt 
any  Intermediate  number;  and  if  an  error  in  this 
respect  appears  on  the  record,  the  judfirment  will 
be  reversed,  notwlthstandinir  such  error  was  not 
pleaded  in  abatement. 

This  was  a  suit  brought  in  the  General 
Court  by  William  Berkeley,  successor  of 
Jacquelin  Ambler,  late  treasurer  of  the 
Commonwealth,  against  William  Leftwich, 

A.  Mosely,  and  J.  Callaway,  and 
62        three  other  persons,  "Ieis  *securities  for 

Gross  Scruggs,  late  sheriff  of  Bed- 
ford. The  declaration  stated  that  the  said 
securities,  with  Scruggs,  entered  into  bond, 
with  condition  for  his  faithful  collection 
of  the  revenue  for  1783;  and  assigned,  for 
breach,  that  he  did  not  faithfully  collect, 
&c.  The  writ  being  executed  on  Leftwich, 
Mosely,  and  Callaway,  they  pleaded  '^con- 
ditions performed;"  to  which  the  plaintiff 
replied  generally.  A  jury  was  impanelled 
'4o  inquire  of  damages  in  this  suit,"  and 
returned  a  verdict  **that  the  plaintiff  had 
sustained  damages,"  &c.  and  judgment  was 
thereupon  rendered  for  the  penalty  of  the 
bond,  to  be  discharged  by  those  damages 
and  costs.  Scruggs,  the  principal  obligor, 
was  not  a  party  to  the  suit;  the  reason  of 
which  does  not  appear ;  but  an  account  from 
the  auditor's  office,  shewing  that  a  judg- 
ment had  before  been  rendered  against 
him,  was  copied  into  the  record.  The  de- 
fendants obtained  from  this  Court  a  writ  of 
supersedeas. 

Clark,  for  the  plaintiffs  in  error.  In 
this  case,  seven  obligors  are  jointly  and 
severally  bound,  and  the  action  is  brought 
against  six  only.  The  parties  can  only  be 
bound,  as  they  have  agreed  to  bind  them- 
selves;  and  are  liable  to  an  action,  either 
jointly  against  them  all,  or  severally  against 
each  obligor  individually,  (a)  If  part  of 
the  obligors  were  dead,  it  would  be  admitted, 
the  action  might  be  maintained  against  tbe 
survivors.     Or,    if   a    judgment    had    been 


« Joint  and  Several  Bond- How  Suit  /lust  Be  Brought 
Thereon.— A  suit  on  a  joint  and  several  bond  must 
be  brouarht  either  agrainst  all  theoblig-ors  jointly,  or 
one  of  them  singly,  and  not  against  any  intermedi- 
ate member;  and  if  an  error  in  this  respect  appears 
on  the  record,  the  judgment  will  be  reversed,  not- 
withstanding such  error  was  not  pleaded  in  abate- 
ment. This  proposition  laid  down  in  the  principal 
case  has  met  with  approval  in  subsequent  cases. 
See,  citing  the  principal  case.  Atwell  v.  Milton .  4  Hen. 
&M.  K7:  Moss  V.  Moss,  4  Hen.  &M.  304.  3()6:  Newell  v. 
Wood,  1  Munf.  566.  And  Saunders  v.  Wood.  1  Munf. 
406,  Is  reported  in  the  following  words:  "This  case 
depending  upon  the  same  principles  as  that  of 
Leftwich  V.  Berkeley,  1  Hen.  <k  M.  61.  the  judgment 
against  the  appellants  was  reversed  by  the  whole 
court  (consisting  of  all  the  judges),  for  the  reasons 
given  in  that  case." 

In  Chapman  v.  Chevis,  9  Leigh  307.  it  is  said:  "It 
would  seem  from  the  case  of  LeftniAih  r.  Berkeley,  1 
Hen.  cfe  M,  61.  and  other  cases  in  this  court,  that 
though  the  obligee  In  a  joint  and  several  bond  can- 
not proceed  against  more  than  one  obligor  unless 
he  proceeds  against  all,  yet  if  one  be  dead,  he  may 
proceed  jointly  against  all  the  survivors." 

The  principal  case  was  distinguished  in  Winslow  v. 
Com..  2  Hen.  &  M.  466.  on  the  ground  thatia  that 
case  the  omitted  obligor  was  dead  before  the  suit 
was  brought. 

The  principal  case  was  also  cited  in  Meredith  v. 
Duval.  I  Munf.  79. 

(a)  6  Bac.  Ab.  164,  Gwll.  Edit  S  Durn.  &  East  782, 
per  BuLiiBR,  J.,  in  Streatfleld,  &c.  v.  Halliday. 
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rendered  against  the  principal,  and  so 
stated  in  the  declaration,  the  plaintiff 
might  pursue  the  securities  till  he  had 
satisfaction  of  his  debt. 

The  Jury  were  sworn  to  inquire  of  dam- 
ages, when  there  was  an  issue  made  up  in 
the  cause;  which  issue  ought  to  have  been 
tried.  On  a  writ  of  inquiry,  the  Jury  were 
bound  to  find  some  damages,  which,  if  onl3' 
one  penny,  would  subject  the  defendants  to 
costs. 

The  Attorney  General,  for  the  defendant 
in  error,  insisted,  1.  That  the  suit  had  been 
properly  brought  against  the  securities,  a 
judgment  having  before  been  rendered 
acrainst  Scruggs,  the  principal,  on  motion ; 
and  the  objection  that  he  is  not  named  a 
defendant,  cannot  be  sustained^,  either  on 
principles  of  common  law,  or  under  our 
acts  of  Assembly. 

2.  That,  if  the  defendants  could  have 
availed  themselves  of  that  omission,  they 
could  only  have  done  it  by  plea  in  abate- 
ment; but  having  put  themselves  on  the 
general  issue,  they  had  waived  the  objec- 
tion. 
63  *He  admitted  that,  at  common  law, 

if  all  the  obligors  were  not  made 
defendants,  or  more  than  one  of  them  were 
sued  without  the  rest,  in  the  case  of  a  joint 
and  several  bond,  it  was  error.  But  then 
it  ought  to  be  pleaded  in  abatement,  and 
the  objection  cannot  avail  after  imparlance, 
much  less  after  a  plea  of  *' conditions  per- 
formed.'* (a)  Where  some  of  the  obligors 
are  omitted  in  the  declaration,  the  Court 
will  presume  that  they  never  sealed  the 
bond,  unless  it  be  pleaded  in  abatement. 
The  defendant  must  shew  that  the  obligor 
omitted  is  alive ;  otherwise,  it  will  be  pre- 
sumed that  he  is  dead,  (b) 

But  the  statute  ought  to  govern  in  this 
case.  It  was  supposed,  formerly,  that  the 
law  did  not  authorise  a  suit  against  the 
securities,  until  a  judgment  had  been  ob- 
tained against  the  sheriff.  As  to  the  cor- 
rectness of  this  idea,  he  did  not,  at  present, 
mean  to  give  any  decisive  opinion.  The 
mode  of  proceeding  against  the  sheriff  be- 
ing by  motion,  and  that  against  the  secu- 
rities by  action  on  the  bond,  it  seemed  to  be 
contemplated,  that  the  judgment  against 
the  former  should  precede  the  suit  against 
the  latter.  By  resorting  to  the  motion, 
in  the  first  instance,  in  order  to  subject  the 
estate  of  the  sheriff,  his  securities  were 
benefited,  and  therefore  they  ought  not  to 
object.  It  may  be  likened  to  the  case  of 
an  executor's  bond,  on  which  a  suit 
cannot  be  brought  to  charge  the  se- 
curities, until  a  devastavit  has  been 
established,  by  prior  suit,  against  the  exec- 
utor. In  that  case,  the  executor  and  his 
securities  are  jointly  sued  on  the  bond, 
because,  the  first  judgment  being  against 
the  goods  of  his  testator,  he  is  not  made 
personally  liable.  But,  in  this  case,  the 
sheriff  is  responsible,  in  the  first  instance, 
out  of  his  own  estate.  The  law  has,  in- 
deed, been  changed,  so  as  to  give  a  motion 
against  the  securities ;(c)  but  judgment 
ought  still  to  be  first  recovered  against  the 
sheritt.     If   it  is  asked,  how  does  it  appear 


(a)  6  Bac.  Abr.  Gwil.  Ed.  164.  165. 

(b)  Ale3'n.  2i,  Blackwell  v.  Ashton. 

(c)  Rev.  Code,  vol.  1,  c.  84,  sect  16,  p.  187. 


that  the  securities  were  charged  with  the 
amount  of  the  judgment,  as  it  is  not  stated 
in  the  declaration?  it  may  be  answered, 
that  the  auditor's  account,  shewing  it, 
was  filed;  which  account,  both  in  the  Gen- 
eral Court,  and  in  this  Court,  is  considered 
a  part  of  the  record,  (d)  In  this  instance,  it 
was  as  much  a  part  of  the  record  as  the 
bond,  of  which  oyer  was  not  taken ;  and  in 
the  petition  for  a  supersedeas,  it  is  referred 
to  as  a  part  of  the  record. 

Although  the  Jury  were  not  sworn  to  try 
the  issue,  but  to  inquire  of  damages,  yet, 
in  either  case,  they  necessarily  con- 
sider all  the  breaches  assigned,  (e) 
64  *The  clerk  had,  indeed,  been  guilty 
of  a  slight  informality  in  swearing^ 
them ;  but,  after  a  fair  trial  on  the  merits, 
a  mere  clerical  mistake  ought  not  to  viti- 
ate the  verdict.  It  is  admitted,  that  on  a 
writ  of  inquiry,  the  Jury  must  find  for  the 
plaintiff;  but,  if  the  merits  had  been  for 
the  defendants,  only  a  cent  damages  and 
costs  would  have  been  given. 

Wickham,  in  reply.  The  Attorney  Gen- 
eral admits  that,  on  a  joint  and  several 
bond,  suit  must  be  brought  against  all  the 
obligors  who  are  living,  or  any  one  of 
them ;  not  against  any  intermediate  num- 
ber; but  contends  it  is  now  too  late  to  take 
advantage  of  this  irregularity ;  and  that  the 
fact  that  one  of  the  obligors  had  not  been 
sued  should  have  been  pleaded  in  abate- 
ment. But  where  is  the  necessity  of  a  plea 
in  abatement,  when  it  appears  in  the  rec- 
ord? The  plaintiff  avers  it  in  his  declara- 
tion. He  says  that  the  defendants,  (now 
plaintiffs  in  error,)  **together  with  Gross 
Scruggs,"  &c.  The  authority  cited  by  the 
Attorney  General  (5  Bac.  Abr.  165, )  only 
applies  to  matters  in  pais,  such  as  would 
not  appear  upon  the  record,  without  being 
specially  pleaded.  But  it  is  said,  it  should 
be  intended,  that  Gross  Scruggs  never  exe- 
cuted the  bond.  If  so,  it  is  v(  id  ;  because, 
being  a  statutory  bond,  it  must  be  taken 
pursuant  to  the  statute,  or  the  treasurer 
cannot  sue  upon  it.  But  in  fact,  Scruggs 
did  seal,  as  the  words  of  the  bond  prove. 
There  was  no  necessity  for  the  defendants 
to  have  averred  that  Scruggs  was  alive, 
because  the  record  shewed  it;  and  the  rule 
of  law  is,  that  a  person  shall  not  be  pre- 
sumed to  be  dead.  Nor  shall  it  be  intended 
that  a  judgment,  on  motion,  because  it 
might  have  been  done,  had  been  recovered 
against  Scruggs.  The  right  to  obtain  a 
judgment  is  no  evidence  that  it  has  been 
done;  and,  in  fact,  it  is  denied  that  any 
judgment  was  ever  obtained  against  him. 
Aleyn's  Reports,  21,  was  upon  demurrer, 
and  is  an  authority  in  our  favour.  All  the 
cases  in  the  books  are,  that  where  the  name 
of  an  obligor  has  been  omitted  in  the  writ 
and  declaration,  a  demurrer  would  not    lie. 

If  the  omission  appeared  upon  oyer,  it  was 
pleaded  in  abatement;  if  upon  the  trial 
only,  and  no  oyer  taken,  it  was  inferred 
that    the  party    had    not   sealed  the  bond. 

It  was  not  necessary  first  to  bring  a  stfit 
against  the  sheriff,  before  the  securities 
could  be  charged.  It  is  settled  in  the  case 
of    Call  V.  Ruffin,(f)  that    the  securities  to 


d)  2  Call.  612.  Branch  v.  The  Commonwealth. 
,e)  Rev.  Code,  vol.  1,  c.  76,  sect  81,  p.  110,  Ml. 
f)  1  Call.  388. 
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Tayi^or's  Adm'r  v.  Nicolson. 
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a  £^uardiaii*8  boad,  are  liable  to  aa    action, 

without  any  previous  suit  against  the 
65        principal.     The   *rule    established  in 

Braxton  v.  Winslow,(a)  is  founded 
on  principles  of  law,  which  apply  solely 
to  the  cases  of  executors  and  administra- 
tors. 

The  auditor's  certiiicate  is  no  evidence 
of  a  judgment,  because  not  the  best  evi- 
dence, nor  is  it  any  part  of  the  record.  It 
has  been  repeatedly  decided,  that  the  mere 
oircumstance  of  a  paper's  being  copied 
and  inserted  among  the  records,  does  not 
make  it  a  record,  unless  it  legally  consti- 
tutes a  part.  The  practice  spoken  of  in 
this  case,  has  no  weight.  It  is  the  practice 
to  introduce  merchants'  accounts  on  the  trial 
of  a  cause,  yet  they  are  no  part  of  the 
record,  unless  made  so  by  an  exception,  de- 
murrer, or  the  like.  But  because  the  Court, 
in  the  case  of  Branch  and  others  v.  The 
Commonwealth, (b)  speaks  of  the  auditor's 
account  as  being  in  the  record,  it  is  con- 
tended that  it  is  part  of  the  record  in  the 
present  case.  This  is  unimportant.  Noth- 
ing is  more  common  than  for  plaintiffs,  in 
actions  of  debt  upon  bonds,  to  file  state- 
ments of  the  payments  which  have  been 
made,  but  they  do  not  necessarily  form  a 
part  of  the  record.  The  petition  for  a 
supersedeas  referring  to  the  account,  is  no 
evidence  that  it  is  a  part  of  the  record. 
If  the  opinion  of  the  gentleman  who  drew 
the  petition  be  taken  at  all,  it  must  be  taken 
altogether;  and  he  explicitly  states  it  as 
his  opinion,  **that  there  is  a  sufficient  er- 
ror in  the  record  to  warrant  a  reversal  of 
the  judgment."  It  is  also  said  that  the 
account  is  as  much  a  part  of  the  record  as 
the  bond.  It  is  a  sufficient  answer  to  say, 
that  the  cases  are  quite  dissimilar ;  the  bond 
is  stated  in  the  declaration,  which  is  not  the 
case  with  the  account.  But  if  the  account 
be  a  part  of  the  record,  the  judgment  ought 
to  be  reversed,  because  it  is  erroneous.  It 
charges  an  usurious  interest,  and  exhibits 
as  complete  a  system  of  saving  aa  was  ever 
introduced  in  those  towns  in  which  banks 
are  established.  The  question  between  the 
.parties  was,  whether  there  was  a  breach 
of  the  condition  of  the  bond ;  but  the  only 
question  before  the  Jury  was  the  amount  of 
the  damages  which  they  were  to  find. 

It  is  said  that  swearing  the  Jury  on  the 
writ  of  inquiry  was  a  mere  matter  of  form. 
It  was  indeed  a  common  remark,  that  a 
custom-house  oath  was  a  mere  matter  of 
form,  but  he  never  heard  it  applied  before 
to  the  oath  of  a  jury.  The  error  too  was 
important ;  for  some  damages  were  neces- 
sary   to    be    found;  and    a    single    penny 

would  carry  the  costs. 
66  *But  it  is   asked,    why  did  not    the 

defendants  object  at  the  trial?  We 
answer,  because  the  error  appeared  on  the 
record.  An  exception  is  necessary,  only 
to  introduce  into  the  record  something 
which  would  not  otherwise  appear  upon  it. 
This  is  said  to  be  a  mere  clerical  error, 
and  according  to  the  liberality  of  modern 
practice,  ought  not  to  be  resorted  to,  in 
order  to  defeat  the   justice  of  the  case.     To 


(a)  1  Wasb.  81,  aad  In  Call  v.  Rnffln,  (1  Call.  883.) 
cited  as  Claiborne's  executors  v.  Spotsylvania 
Justices. 

(b)  2  CaU.  510.  &c 


a  Court  of  Appeals,  sitting  to  correct  the 
errors  of  inferior  Courts,  he  would  only 
say,  **that  law  is  justice,  and  justice  is 
law."  Let  it  be  admitted  that  the  error 
originated  with  the  clerk;  still,  is  it  such 
an  error  as  can  be  amended?  This  is  the 
test  by  which  to  try  whether  it  be  a  clerical 
error  or  not.  No  amendment  could  go  to 
shew  that  the  Jury  tried  an  issue,  when 
they  were  only  sworn  to  inquire  of  dam- 
ages. 

Randolph,  on  the  same  side.  In  suits  on 
common  bonds  for  the  payment  of  money, 
it  is  not  so  necessary  for  the  principal  ob- 
ligor to  be  made  a  party,  as  in  those  on 
sheriff's  bonds.  None  but  the  sheriff  him- 
self can  perform  the  condition.  His  securi- 
ties have  neither  power  to  act  in  the  office, 
nor  do  they  know  any  thing  of  the  acts  of 
their  principal.  If  a  judgment  had  been 
obtained  against  the  principal,  by  motion, 
or  action,  an  execution  might  have  gone 
against  his  estate,  and  saved  that  of  his 
securities. 

The  record  proves  that  the  cause  was  tried 
on  a  writ  of  inquiry.  The  entry  is,  **this 
day  came  the  plaintiff,"  Ac,  (as  is  proper 
upon  a  writ  of  inquiry,)  and  not  **the  par- 
ties," which  is  the  regular  entry  in  the 
trial  of  an  issue. 

With  respect  to  the  plea  of  conditions 
performed,  it  has  been  repeatedly  decided, 
that,  although  it  is  pleaded  by  the  defend- 
ant, yet,  if  it  appears  there  is  nothing 
which  he  is  bound  to  perform,  he  shall  be 
discharged. 

Cur.  adv.  vult. 

On  Saturday,  the  25th  of  October,  the 
President  delivered  the  opinion  of  the 
Court,  (present,  Judges  Lyons,  Roane, 
and  Tucker, )  that  there  was  error  in  this, 
that  the  bond  in  the  declaration  mentioned 
being  a  joint  and  several  obligation,  and  it 
being  stated  in  the  declaration  that  Gross 
Scruggs,  one  of  the  obligors,  had  executed 
the  said  bond,  by  having  acknowledged 
himself  to  be  held  and  firmly  bound  with 
the  other  obligors  in  the  said  bond,  and  not 
being  jointly  sued  with  the  other  obligors, 
nor  stated  to  be  dead,  the  judgment  against 
the  other  obligors  is  erroneous.  The  judg- 
ment is,  therefore,  reversed. 


67 


^Taylor's  Administrator  v.    Nicolson. 

Fridaj ,  October  24,  180fi. 

Award— Avoidance— CalcuUtions  Not  Incorporated 
Therein.*— No  calculations  or  proaods  for  an 
award,  which  are  not  incorporated  in  It,  or  an- 
nexed to  it  at  the  time  of  delivery,  are  to  be  re- 
garded or  received  as  reasons  or  grounds  to  avoid 
it 

Sane— Matter  Contained  Therein  Not  Mentioned  In 
Submission— Effect— If  an  award,  which  is  ffood  in 
other  respects,  contains  a  matter  not  mentioned 
in  the  submission;  it    shall  not  thereby  be    vi- 


•Award— Avoidance— Calculations  Not  Incorporated 

Therein.— Nothing  Is  considered  to  be  apparent  on 
the  award,  but  what  forms  a  part  of  it:  no  calcula- 
tions, or  any  of  the  srrounds  of  It,  unless  incorpo- 
rated with  it,  or  annexed  to  it,  at  the  time  of 
delivery,  are  to  be  regarded  or  received  as  reasons 
or  grounds  to  avoid  it  Wheatley  v.  Martin,  6  Lelffh 
70.  cltlnflT  the  principal  case  as  its  authority. 

The  principal  case  was  also  cited  with  approval  in 
Kincaid  v.  Cuning-ham.  3  Munf.  8;  Dickinson  v. 
Railroad  Co..  7  W.  Va.  480. 

See  further,  monographic  note  on  "Arbitration 
and  Award"  appended  to  Bassett  v.  Cunningham, 
9  GratL  684. 
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tiated ;  but    the  additional    matter   oufirht  to  be 
rejected  as  surplusage. 

On  an  appeal  from  a  decree  of  the  Supe- 
rior Court  of  Chancery  for  the  Richmond 
District,  by  which  the  bill  broug^ht  by  the 
appellant  to  set  aside  an  award,  was  dis- 
missed. 

The  bill  states  that  the  appellant's  intes- 
tate and  the  appellee  were  en  jjfaged  in  part- 
nership in  the  ** Manchester  Mills,'*  which 
they  had  leased  for  a  term,  unexpired  at  the 
death  of  the  former;  that  by  the  articles  of 
copartnership,  on  the  death  of  either  part- 
ner, the  survivor  had  the  power  of  taking 
upon  himself  the  remainder  of  the  lease,  at 
a  valuation  to  be  made  by  persons,  mutually 
chosen  by  him  and  the  representatives  of 
the  deceased ;  that  the  parties  accordingly 
made  choice  of  three  gentlemen,  to  deter- 
mine the  value  of  the  unexpired  lease  in 
cash;  that  those  gentlemen  awarded  the 
sum  of  5951.  8s.  lOd.  to  be  paid  by  the  ap- 
pellee to  the  appellant  for  his  interest  in  the 
mills,  provided  the  appellee  obtained  from 
George  Mayo,  the  lessor,  a  release  in  full 
of  all  claims  which  he  might  have  on  the 
appellant  as  administrator  of  his  intestate ; 
but  if  the  appellee,  when  called  on  by  the 
appellant,  did  not  obtain  such  release,  the 
award  was  to  be  void.  A  certificate  from 
the  arbitrators  explanatory  of  the  grounds 
on  which  they  had  made  up  their  award, 
(shewing,  that  the  sum  at  which  the  prop- 
erty was  valued,  arose  from  calculations  of 
interest,  at  10  per  cent,  per  annum,)  was 
obtained  from  them  a  few  days  after  the 
award  was  delivered ;  and  is  filed  among 
the  papers  in  the  cause.  It  also  shews  that 
nine  months  were  estimated  as  the  time  of 
payment,  though  the  award  itself  is  silent 
on  that  subject. 

The  appellee,  in  his  answer,  states  that 
the  appellant  agreed  to  allow  him  nine 
months  credit,  on  whatever  sum  might  be 
awarded  by  the  arbitrators;  that  George 
Mayo  had  executed  the  releases  required  by 
the  terms  of  the  award;  which  he  had 
always  been  ready  and  willing  to  perform. 

The  Chancellor  dismissed  so  much  of 
the  bill  as  prayed  that  the  award  might  be 
set  aside;  and  decreed  the  sum  awarded, 
with  interest;  after  deducting  the  amount 
of   the   costs   expended   in   defending    the 

suit. 
68  *Bennett  Taylor,  for  the  appellant. 

The  award  ought  to  be  set  aside, 
1.  Because  the  arbitrators  departed  from  the 
terms  of  the  submission ;  2.  Because  the 
calculation  made  by  them  was  usurious :  3. 
Because  it  wanted  mutuality. 

1.  The  articles  of  submission  state,  that 
the  valuation  was  to  be  in  cash :  but  the 
certificate  of  the  arbitrators,  and  the  ac- 
count annexed,  prove  that  they  allowed  a 
credit  of  nine  months,  and  a  discount  of 
ten  per  cent  for  prompt  payment. 

An  award  may  be  set  aside  for  errors  on 
its  face,  (a)  and  it  surely  is  the  same 
thing,  if  the  arbitrators  certify  the  princi- 
ples upon  which  they  proceeded,  and  it  ap- 
pears that  they  were  wrong,  either  in  law 
or    fact. (b) — Much    mischief  might  result 


(a)  2  Vern.  705,  Come  forth  v.  Geer:  8  Atk.  4«2.  [492,] 
Ridout  V.  Pain.  S.  P.  Ibid.  609,  [W4.]  Anonymous. 

(b)  1    Wash.  157-158.  Pleasants.  Shore  &  Co.  v. 
Ross. 


from  too  freely  admitting  such  explana- 
tions, but  they  ought  not  to  be  excluded 
altogether.  For  example,  suppose  the 
arbitrators  should  mistake  the  names  of 
the  parties,  and  insert  A  instead  of  B :  it 
would  be  absurd  not  to  permit  them  to  ex- 
plain their  intention.  A  middle  rule 
should  be  followed,  of  neither  too  great 
laxity  nor  strictness.  As  in  the  case  of 
verdicts,  which  are  attempted  to  be  dis- 
turbed on  the  evidence  of  the  Jurors,,  ciu- 
tion  ought  to  be  observed  in  setting  aside 
awards.  But  where  the  evidence  is  un- 
questionable, as  in  this  case,  where  all  the 
arbitrators  have  joined  in  the  certificate, 
and  furnished  both  parties  with  copies,  no 
danger  could  arise  from  receiving  such 
certificate,  and  considering  it  a  part  of  the 
award.  The  word  **cash"  in  the  submis- 
sion, necessarily  excluded  credit.  We  do 
not  contend  that  the  award  is  to  be  void, 
because  that  word  was  omitted ;  but  because 
in  fact,  credit  was  allowed.  Could  Nic- 
olson,  with  the  certificate  of  the  arbitrators 
in  his  pocket,  have  been  compelled  to  pay 
the  money?  It  may  be  said,  that  ten  per 
cent  was  a  compensation  tor  the  credit. 
But  the  arbitrators  had  no  right  to  judge 
of  this,  and  Nicolson  might  have  set  it 
aside,  on  the  ground  of  usury.  The  answer 
admits  that  nine  months  credit  was  allowed, 
but  says  that  the  plaintiff  agreed  to  it,  of 
which  there  is  no  proof:  neither  could  it 
have  been  shewn  by  parol  testimony,  since 
the  written  admission  was  otherwise. 

2.  The  calculation  was  usurious,  circui- 
tous, and  necessarily  injurious  to  the 
plaintiff.  See  the  President's  opinion  in 
the  case  before  cited,  1  Wash.  158.— The 
allowance  of  ten  per  cent  against  the  plain- 
tiff was  for  the  balance  of  the  lease, 
being  seven  years;  whereas  the  addition  of 
ten  per  cent  in  his  favour  was  only  for 
nine    months;  and    even    that    was    to    be 

« deducted  on  payment  of  cash. 
69  *3.  The  award  was  not  mutual,    for 

it  was  obligatory  on  one  party  at 
all  events,  but  was  binding  on  the  other 
onl3*  at  his  own  election,  and  conditionally^ 
there  being  a  proviso  annexed,  not  war- 
ranted by  the  submission.  It  depended  on 
a  release  being  obtained  from  Mayo,  a 
stranger  to  the  award,  which  circumstance 
is  sufficient  to  overthrow  it.(c)  An  award 
too  must  be  final. (d)  Now  this  award  was 
not  final,  but  might  or  might  not  be  rendered 
so  by  Mayo's  executing  the  release;  and 
there  is,  in  fact,  no  proof  that  this  has  been 
done. 

The  Chancellor  says,  the  proviso  was  a 
nullity,  and  that  an  impertinent  part  of  an 
award  does  not  vitiate  a  good  independent 
part.  But  here  one  part  depended  on  the 
other,  and  the  arbitrators  conceived  the  re- 
lease important.  Was  not  the  release  really- 
important?  It  must  have  influenced  the 
estimate.  But  what  right  had  the  arbitra- 
tors, when  nothing  but  the  rent  was  in 
question,  to  require  a  release  from  Ma3^o 
of  all  demands? 

JUDGE  LYONS.  Was  not  that  for  your 
benefit?  1  Call,  575,  Macon  v.  Crump, 
proves  that  such  an  objection  cannot  lie. 


(c)  1  Bac.  Abr.  by  Gwil.  213,  tit.  Arbitrament,  let. 
(E.)  div.l. 

(d)  Ibid.  225,  226,  diy.  5. 
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We  did  not  want  such  a 
hands.  1  Bac.  220,  (a) 
that    an    award    with  a 


Bennett  Taylor 
favour  at  their 
moreover  proves, 
proviso  is  void. 

Copland,  for  the  appellee.  As  to  the 
objection  that  the  arbitrators  inserted  in 
their  award  a  matter  not  mentioned  in  the 
submission,  this  cannot  vitiate  so  much  of 
the  award  as  is  good;(b)  but  the  additional 
matter  ought  to  be  rejected  as  surplusage. 
With  respect  to  introducing  affidavits  of 
witnesses,  or  certificates  of  arbitrators, 
not  annexed  to,  or  given  at  the  same  time 
with  the  award,  for  the  purpose  of  ex- 
plaining it,  1  Wash.  158,  shews,  that  any 
improper  conduct  in  the  arbitrators  may  be 
proved  by  affidavits,  but  not  errors  in  law 
or  in  fact.  A  Court  cannot  coerce  arbi- 
trators to  give  evidence  of  ^.he  principles 
upon  which  they  acted;  and,  therefore, 
ought  not  to  permit  them  to  furnish  certifi- 
cates to  alter  or  express  differently  their 
award  from  what  it  purports  on  its  face.  If 
they  could  do  this,  Juries  might  certify  in 
every  case  against  their  own  verdicts.  But, 
what  is  the  cause  of  complaint?  Was  there 
any  thing  unconscionable  done  by  them, 
even  according  to  their  certificate?  By  the 
original  agreement,  Nicolson  was  not  to 
pay  immediately.  Seven  years  of  the  lease 
were  yet  to  run ;  and  a  discount  of  ten  per 
cent  was  surely  very  moderate  for  cash, 
instead  of  so  long  a  credit;  to  make 
70  *a mends  for  which,  as  far  as  was 
right,  ten  per  cent  for  the  nine 
months  delay  of  payment,  was  allowed  to 

This  question,  however,  is  foreign  to  the 
present  subject,  for,  notwithstanding  the 
certificate  given,  no  credit  was  allowed  in 
the  award  itself,  which  was  absolute  and 
final,  and  might  have  been  enforced  imme- 
diately. 

The  award  was  not  that  a  thing  was  to 
be  done  by  a  stranger  to  the  submission, 
but  that  Nicolson  was  to  obtain  a  release 
from  Mayo.  It  was,  therefore,  not  void 
on  that  account ;  but  so  much  of  it,  being 
impertinent,  was  properly  rejected  by  the 
Chancellor. 

Wednesday,  October  29,  the  President  de- 
livered the  opinion  of  the  Court,  (consisting 
of  Judges  Lyons,  Roane,  and  Tucker,)  that 
no  calculations  or  grounds  for  an  award, 
which  are  not  incorporated  in  it,  or  an- 
nexed to  it  at  the  time  of  delivery,  are  to  be 
regarded  or  received  as  reasons  or  grounds 
to  avoid  it ;  that,  therefore,  there  is  no  error 
in  the  decree,  which  must  be  affirmed. 

He  farther  observed,  as  his  own  opinion, 
that  there  is  not  the  same  strictness  now  in 
awards  as  formerly.  The  Courts  in  Eng- 
land have  relaxed ;  and  they  are  benignly 
construed,  to  give  them  full  effect,  when 
there  is  no  fraud  in  obtaining  them.  He 
cited  2  Wilson,  268.  (c) 


Wigglesworth  v.  Steers  and  Others. 

Saturday,  October  25,  I80«. 

C«itnKt*— Intoxication— Avoldaoce  by  Leff«I    Repre- 

*--  -A  contract  may  be  avoided  toy  the  legal 


(a)  Gwlllim'8  Edit  „,,, 

(b)  8  Vln.88.pl.  27,  cites  2  Mod.  809.  HIU  v.  Thorn. 

(c)  Fox  V.  Smith.  .  ^  ,  , 
*The  principal   case  was  cited  with  approval  In 

Loftns  V.  Maloney,  89  Va.  fl04, 16  S.  E.  Rep.  749. 
See    further,  monogranhlc   note  on     Contracts 
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representatives  of  a  party  thereto,  on  the  srround 
of  his  havlnsr  been  drunk  when  It  was  made, 
although  such  drunkenness  was  not  occasioned  by 
the  procurement  of  the  other  party. 

This  was  a  petition  for  a  supersedeas  to 
a  decree  of  the  Superior  Court  of  Chancery 
for  the  Richmond  District,  pronounced  in 
May  last,  affirming  a  decree  of  the  County 
Court  of  Spotsylvania. 

The  case  was,  that  Steers,  who  was  ad- 
dicted to  intoxication,  and  was  drunk  at 
dinner,  (but  not  from  the  procurement  of 
Wigglesworth  as  appeared  from  any  of  the 
evidence,)  was  prevailed  on  by  th'i  latter, 
about  midnight  of  the  same  day,  or,  as 
some  of  the  witnesses  think,  afterwards, 
(being  still  drunk,)  to  execute  a  bond  for 
the  conveyance  of  his  lands  in  this  state, 
in  exchange  for  lands  in  Kentucky.  Wig- 
glesworth got  possession  of  the  lands  of 
Steers,  but  never  made  any  conveyance 
for  those  in  Kentucky,  though  he  frequently 
expressed  his  willingness  to  execute  a  deed, 
whenever  he  should  obtain  one  from  Steers 
but  which  was  never  done.  In  this  state 
of  things  Steers  died,  intestate ;  and  a 
71  bill  was  brought  by  persons  *claiming 
to  be  his  heirs  at  law  to  vacate  this 
bond,  stating  the  circumstances  of  the  con- 
tract, and  suggesting  that  it  was  not  in  the 
power  of  Wigglesworth  to  make  a  good  title 
to  the  land  in  Kentucky,  designated  in  his 
bond :  the  bill  also  prayed  for  a  re-delivery 
of  the  land,  of  which  Wigglesworth  had 
got  possession,  and  for  an  account  of  the 
profits.  One  of  the  witnesses  proved  that 
the  contract  was  made  in  the  morning, 
while  Steers  was  sober,  but  another  stated 
that  Steers  was  called  on  by  Wigglesworth 
to  bargain  about  the  land,  after  dinner,  and 
when  he  was  evidently  drunk ;  and  all  the 
witnesses  agreed  that  he  was  drunk  when  it 
was  consummated  by  his  entering  into 
bonds.  The  person  who  drew  up  the  writ- 
ings, declared  that  he  did  it  with  reluct- 
ance, believing  that  Steers  was  drunk  at 
the  time,  and  also,  that  it  was  after  mid- 
night, (and  if  so,  Sunday  morning,)  when 
they  were  executed;  that  a  stranger,  who 
was  present,  urged  the  impropriety  of  clos- 
ing a  bargain  of  consequence  at  so  unsea- 
sonable a  time;  that  the  witness  **di8Cov- 
ered  a  backwardness  on  the  part  of  Steers, 
and  a  forwardness  on  the  part  of  Wiggles- 
worth," in  completing  the  contract. 

The  Court  of  Spotsylvania  decreed  the 
contract  to  be  annulled,  and  that  Wiggles- 
worth should  re-deliver  the  land  to  the  com- 
plainants, but  without  any  account  of  prof- 
its. On  an  appeal  to  the  Superior  Court 
of  Chancery,  this  decree  was  affirmed. 

Botts  moved  for  a  supersedeas  upon  the 
following  grounds— 1st.  That  upon  the  face 
of  the  bill,  the  plaintiffs  had  a  plain  and 
adequate  remedy  at  law,  upon  a  question 
purely  legal ;  without  any  one  circumstance 
to  give  jurisdiction  to  a  Court  of  Equity  — 
2d.  That  the  bill  charging  *'that  the  three 
complainants  were  heirs  at  *aw  to  Abel 
Steers— that  he  died  leaving  neither  chil- 
dren nor  father  or  mother,  now  brother  to 
your  orator,  whereby  they  because  heir  at 
law  to  the  said  Abel,"  made  out  too  imper- 
fect a  title  under  Abel    Steers  to  warrant  a 


appended  to  Enders  v.  The  Board  of  Public  Works, 
1  Gratt.  804. 
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decree — and  if  a  decree  could  be  founded  on 
such  a  bill  with  proof  of  its  verity,  that 
proof  is  not  furnished,  although  the  answer 
denies  their  right  of  inheritance — and, 
3d.  That  Steers  was  not  drunk  when  he  made 
the  contract,  thoufifh  he  was  when  he  con- 
summated it;  and  that,  if  he  had  been  in- 
toxicated without  the  procurement  of  the 
defendant,  the  contract  could  not  be 
avoided,  (a) 

The  Court,  (Lyons,  Roane  and  Tucker, 
Judges,)  denied  the  supersedeas;  conceiv- 
ing that  under  the  particular  circum- 
72  stances  *of  this  case,  the  rule  stated 
from  Powell  would  not  be  infringed 
thereby ;  that  the  bill  was  sustainable  on 
the  ground  of  vacating  the  bond ;  and  that 
on  both  grounds  the  decision  of  the  Court 
seemed  warranted  by  Reynolds  v.  Waller,  (b) 
and  other  cases. 


Ford  V.  Gardner  and  Others.  (1) 
Thursday,  October  80,  1806. 

Evidence— Presumption.*— Wbere.  on  a  trial  by 
Jury,  the  evidence  adduced  does  not  appear  on 
the  record,  all  must  be  presamed  to  have  been 
legal  and  risrht. 

Wlir-Validtty- Issue  Out  of  Chancery t- Direction  as 
to  Reading  of  Papers.— Upon  an  issue  from  a  Court 
of  Chancery  to  try  the  validity  of  a  will,  the  Court 
ousrht  to  give  directions  respectlnsr  the  reading  of 
the  papers  filed  in  the  cause:  otherwise  the  omis- 
sion to  read  any  of  them  en  the  trial  of  such 
issue  will  not  be  a  ground  for  reversing  the  pro- 
ceedings, if  the  Court  of  Chancery  refuses  to 
grant  a  new  trial. 

Bill  of  Exceptions— Allegations— Effect  of  Signing  by 
Court,— When  the  verdict.  In  such  a  case,  is  cer- 
tified to  the  Court  sitting  in  Chancery,  and  a  new 
trial  refused,  the  allegations  relative  to  what 
passed  at  the  trial  stated  in  a  bill  of  exceptions  to 
the  opinion  of  the  Court  in  refusing  the  new  trial, 
if  no  proof  of  the  truth  of  these  allegations  appear 
on  the  record,  are  not  to  be  taken  as  admitted  to 
be  true  by  the  Court's  signing  and  sealing. 

Will- Who  May  Contest  Validity  after  Probate.— 
After  the  probate  of  a  will,  any  person  interested, 
who  had  not  appeared  and  contested  such  pro- 
bate, may,  within  seven  years,  file  a  bill  in  equity 
to  contest  its  validity :  and  any  such  person,  even 
though  he  had  appeared  and  contested  the  pro- 
bate, may  file  a  bill  as  aforesaid,  on  the  ground 
of  a  fraud,  to  the  existence  of  which  he  was  a 
stranger  at  the  time  of  the  probate. 

Will- Jurisdiction  to  Try  Validity.  $ -Notwithstand- 
ing a  will  has  been  admitted  to  record  in  a  Dis- 
trict Court,  a  County  Court  in  Chancery  has 
jurisdiction  to  try  its  validity. 

Issue    Out    of  Chancery— County    Court— A  County 


(a)  See  Powell  on  Contracts,  p.  29. 1 

(b)  1^-     -      - 


I  Wash.  164. 

(1)  See  the  case  of  Paul  and  others  v.  Paul,  vol.  2. 

^Evidence— Presumption.— To  the  point  that  where 
evidence  adduced  at  a  trial  by  jury  does  not  appear 
on  the  record,  all  must  be  presumed  to  have  been 
legal  and  right,  the  principal  case  is  cited  with 
approval  in  Paul  v.  Paul.  2  Hen.  &  M.  538, 584, 68ft.  See 
principal  case  also  cited  in  Lamberts  v.  Cooper,  29 
Gratt  «8. 

tissue  Out  of  Chancery— Bills  of  Exception.— In 
Henry  v.  Davis.  13  W.  Va.  249.  It  is  said:  "Whatever 
has  been  the  rule  In  other  states.  It  seems  to  have 
been  recognized  as  proper  and  right  for  courts  In 
Virginia  and  this  state,  to  sign  bills  of  exceptions 
to  their  rulinfrs  on  trials  of  issues  out  of  chancery. 
Stannard  V.  Graves,  2  Call  809:  Ford  v.  Gardner,  1  Hen. 
<i;  M.  72:  Pitzhufirh  v.  Fltzhugh.  11  Gratt.  210." 

tWIIls-JurisdIction  to  Try  Validity.-One  of  the 
points  considered  by  Judgb  Fleming  In  Paul  v. 
Paul.  2  Hen.  &  M.  585,  was  whether,  where  a  will  has 
been  admitted  to  record  by  a  district  court  on  an 
appeal  from  a  county  court,  in  which  the  will  had 
been  rejected,  the  chancery  side  of  the  county  court 
can  take  cognizance  of  It.  on  a  Suggestion  of  fraud, 
and  direct  an  Issue  to  try  the  fact— will  or  no  will. 
While  the  judge  decided  the  question  In  the  affirma- 
tive, he  said  that,  if  it  had  not  been  for  the  decision 
In  the  principal  case,  he  should  have  been  of  opinion 
that  the  county  court  should  not  take  cognizance  of 
the  subject  after  a  decision  of  the  district  court 


Court  sitting  in  Chancery  has  a  right  to  direct  an 
Issue  to  be  tried  on  the  common  law  side  of  the 
same  Court. 
Will-Issue  to  Try  Validity— Effect— An  issue  to  try 
the  validity  of  a  will  has  the  same  effect  with  an 
issue  to  try  whether  the  writing  in  question  is  the 
will,  or  not. 

Thomas  G-ardner  and  others,  aext  of  kin 
to  Mary  Gardner,  deceased,  filed  a  bill  in 
Chancery  in  Louisa  County  Court,  against 
Francis  Ford,  alleging  that  he  had  by  un- 
due means  procured  a  writing,  purporting 
to  be  the  last  will  of  the  said  Mary,  and 
bequeathing  to  him  her  whole  estate;  which 
had  before  been  offered  for  probate  in  the 
County  Court,  and  rejected,  but  on  an  ap- 
peal to  the  District  Court  of  Charlottesville, 
admitted  to  record.  The  defendant  filed  an 
answer,  averring  that  the  will  was  duly 
executed.  The  depositions  of  nine  wit- 
nesses were  taken  in  behalf  of  the  plain- 
tiffs, and  five  for  the  defendant;  and, 
altogether,  clearly  proved  that  the  will  was 
not  duly  executed,  and  that  Ford  was  guilty 
of  a  gross  fraud  in  preparing  it,  and  offer- 
ing it  to  her  to  be  executed,  when  she  was 
out  of  her  senses. 

The  cause  standing  for  hearing,  an  issue 
was  directed  to  try  the  validity  of  the  will 
on  the  law  side  of  the  County  Court.  A 
declaration  was  drawn,  stating  a  wager  that 
the  paper  purporting  to  be  the  will  was  not 
valid;  and  issue  was  joined  upon  the  plea 
of  its  being  valid.  The  verdict  was  **We 
of  the  Jury  find  that  the  paper  called  a 
will,  Ac.  is  not  valid.'*  Upon  a  motion  to 
the  Court  in  behalf  of  the  defendant,  to 
certify  that  the  evidence  was  in  his  favor, 
the  Court  were  divided.  At  the  succeeding 
term,  a  motion  was  made  for  a  new  trial, 
which  being  refused  by  the  Court,  the 
defendant  filed  a  bill  of  exceptions,  stating 
as  the  grounds  of  his  motion,  1st.  The 
division  of  the  Court  above-mentioned ; 
and,  2d.  That  the  answer  had  not  been 
read  to  the  Jury,  the  counsel  at  the  bar  hav- 
ing said  it  was  settled  that  the  District 
Court,  that  it  should  not  be  read  in  such 
cases,  in  consequence  whereof  it  was  not 
offered  to  be  read.  The  Court  entered  a 
decree  declaring  null  and  void  the  paper 
purporting  to  be  the  will  of  Mary  Gardner. 
The  defendant  Ford,  appealed;  and,  the 
decree  of  the  County  Court  was 
73  affirmed  *by  the  High  Court  of 
Chancery ;  from  whence  he  appealed 
to  this  Court. 

Randolph,  for  the  appellant.  I  admit 
that  the  depositions  in  this  case  are  against 
my  client;  but  they  are  unimportant  as  to 
the  questions  which  I  mean  to  discuss. 

The  first  point  I  contend  for,  is,  that  the 
will  having  been  tried  in  the  County  Court, 
and,  on  an  appeal  to  the  District  Court, 
admitted  to  record,  the  parties  (if  desirious 
of  carrying  the  contest  farther)  should 
have  appealed  to  this  Court,  instead  of 
bringing  their  suit  in  Chancery.  The 
County  Court  in  Chancery  could  not  annul 
a  will  which  a  Superior  Court  of  Law  had 
admitted  to  record  on  the  same  evidence  as 
that  before  them.  The  words  of  the  law, 
I  admit,  are  ambiguous,  (c)  but  their 
meaning  appears  to  be,  that,  where  a  will 
has  been  admitted  to  probate,  any  person 
interested,  wno  had    never  appeared  before 


(c)  Rev.  Ck)de,  voL  1,  c.  92,  sect  U,  p.  161. 
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and  contested  it,  may,  within  seven  years, 
appear  and  file  his  bill  in  equity ;  but  that, 
where  the  will  was  contested,  when  offered 
for  probate,  the  decision  should  be  final. 

In  this  case  the  will  was  contested  in  the 
County  Court,  in  the  first  instance,  and 
rejected ;  but  that  decision  was  afterwards 
reversed  by  the  District  Court,  and  the 
same  will  admitted  to  record.  I  acknowl- 
edge that  the  proceedings  on  the  probate 
are  not  a  part  of  this  record,  but  they  ought 
to  have  been ;  and  a  certiorari  for  a  more 
complete  record  should  be  awarded. 

Wickham.  The  case  of  Williams  executor 
of  Young  V.  Strickler,(a)  proves  that  a 
certiorari  cannot  be  awarded  from  this 
Court  to  supply  any  omission  in  the  County 
Court  record. 

Randolph.  However  that  may  be,  I  shall 
contend  there  is  enough  in  this  record  to 
shew  that  such  proceedings  had  existed. 
The  bill  expressly  states  that  the  will  had 
been  contested  in  the  County  Court,  and 
established  in  the  District  Court.  Wyld  & 
Ambler,  (b)  shews  that  no  County  Court 
can  enjoin  the  judgment  of  a  District 
Court.  It  follows  therefore,  by  analogy, 
that  a  will  proved  in  the  latter  cannot  be 
annulled  in  the  former. 

My  second  objection  is  that  the  issue  did 
not  literally  comply  with  the  law.  It  should 
have  been  joined  on  the  point,  whether  the 
paper  in  question  was  the  will  of  Mary 
Gardner  or  not;  instead  of  which,  it  was, 
whether  the  will  was  valid  or  not.  In  this 
case  an  express  law  dictates  particular 
words  to  be  used  in  making  up  the  issue, 
and  therefore  ought  to  be  strictly  fol- 
74  lowed.  Issues  at  common  *law,  such 
as  non  assumpsit,  nil  debet,  &c.  being 
the  creatures  of  the  Courts,  may  be 
modelled  by  them  according  to  their  discre- 
tion ;  but  the  express  words  of  a  law  can- 
not. In  England,  in  cases  of  this  nature, 
the  issue  is  devisavit  velnon,  and  synony- 
mous words  are  rejected.  It  may  be  said 
that  to  try  the  validity  of  the  will,  and 
whether  the  paper  be  the  will  or  not  is  the 
same  thing.  But  the  great  object  is  to 
avoid  vague  expressions,  which  may  be 
misinterpreted;  for  Juries  might  under- 
stand the  validity  of  the  will  to  depend 
upon  the  question  whether  the  dispositions 
of  property  made  in  it  were  reasonable  in 
their  opinions.  The  strictness  I  contend 
for  may  appear  to  be  too  great,  but  is  the 
more  necessary,  since  the  verdict  is  final, 
and  if  a  single  objection  is  deemed  suffi- 
cient by  the  Jury,  the  will  is  annulled ; 
but,  unless  every  thing  concurs  in  its 
favour,  it  cannot  be  established.  Besides, 
where  real  and  personal  estates  are  both 
conveyed  by  a  will,  (which  was  the  case 
here,)  a  Jury  might  think,  if  it  was  invalid 
as  to  one,  it  was  invalid  as  to  the  other. 
To  prevent  mistakes,  therefore,  as  to  the 
grounds  of  decision,  strictness  in  the  words 
of  the  issue  was  necessary. 

As  to  the  points  made  in  the  bill  of  ex- 
ceptions, I  shall  not  press  that  concern  in 
the  division  of  the  Court ;  but  the  failure 
to  offer  the  answer  in  evidence  is  impor- 
tant. The  Court  by  signing  the  exceptions 
adm^t    the  fact    that    the   answer  was    not 


(a>  S  Call.  280. 
(b)  »  Wash.  M-42. 


read.  But,  this  being  a  suit  in  Chancery, 
the  answer  was  an  important  document, 
and  ought  to  have  been  read.  When  an 
issue  is  directed  by  a  Court  of  Ekjuity,  all 
the  papers  ought  to  be  read  to  the  Jury. 
The  answer,  particularly,  as  it  may  be  evi- 
dence against  the  defendant,  should  be 
evidence  for  him,  where  it  is  responsive  to 
the  bill.  A  trial  to  satisfy  the  conscience 
of  a  Court  of  Equity  ought  to  be  fair,  and 
conducted  \vith  full  discussion,  and  great 
liberality  should  prevail  in  granting  new 
trials,  (c)  Even  the  misapprehension  of 
counsel  is  a  good  ground  in  a  Court  of 
Equity  for  a  new  trial.  Such  was  the  case 
in  this  instance,  and  very  probably  the 
opponent  counselled  to  the  mistake  by  giv- 
ing it  as  their  opinion,  together  with  that 
expressed  by  the  rest  of  the  bar,  that  the 
answer  could  not  be  read.  It  may  be  said, 
that,  upon  the  merits,  the  evidence  is 
against  us ;  and  that  therefore  these  objec- 
tions should  be  disregarded.  But  it  does 
not  appear  that  the  depositions  transcribed 
into  the  record  were  all  the  evidence  before 
the  Jury.  They  might  have  had  verbal 
evidence  before  them,  adduced  on 
75  both  sides,  and  the  answer  *might 
have  been  all-important  to  turn  the 
scale.  But  at  any  rate,  it  ought  to  have 
been  heard,  as  the  Jury  were  to  judge  of  it, 
and  their  verdict  was  to  be  final. 

Hening,  for  the  appellees.  The  first 
point  intended  to  have  been  made  by  the 
counsel  for  the  appellant,  **that  the  cause 
could  not  be  directed  by  the  County  Court 
of  Louisa  on  the  chancery  side,  to  be  tried 
in  the  same  Court  on  the  law  side,"  has, 
with  great  propriety,  been  abandoned :  for 
it  might  be  shewn  both  from  principle  and 
practice,  that  this  ground  was  untenable. 
A  County  Court,  having  both  chancery 
and  common  law  jurisdiction,  may  entertain 
a  bill  brought  for  the  purpose  of  setting 
aside  a  will;  but  as  the  validity  of  a  will 
can  only  be  tried  at  law,(d)  and  the 
County  Court  has  no  power  to  send  an  is- 
sue at  law  to  be  tried  before  any  other 
Court,  it  necessarily  follows  that  it  must 
be  tried  at  its  own  bar,  on  the  law  side. 
The  High  Court  of  Chancery  may,  indeed, 
direct  an  issue  to  be  tried  before  any  Court 
whatever ;  because  it  is  expressly  authorised 
by  statute. (e)  But  no  such  power  is 
given  on  the  County  Courts;  and  the  uni- 
form practice  has  been,  to  direct  issues  to 
be  tried  in  their  own  Court  on  the  law  side. 
The  Court  of  Exchequer  in  England,  which 
is  analogous  to  our  County  Courts,  in  point 
of  jurisdiction,  always  sends  a  matter  of 
fact  from  the  equity  side,  to  be  tried  on 
the  law  side  of  their  own  Court. (f) 

But  a  new  point  has  been  made ;  ^  'that  after 
the  will  had  been  contested,  before  the  Dis- 
trict Court,  on  the  question  of  probate,  a 
bill  could  not  be  brought  in  the  County 
Court  to  try  its  validity :"  and  the  word  ap- 
pear in  that  clause  of  the  act  of  Assembly, 
which  speaks  of  the  probate  of  wills,  has 
been  relied  upon  as  favouring  this  position. 
From    a  fair  exposition    of   this   act,  (g)  it 


(c)  See  2  Wash.  256-272.  &c.  in  the  case  of  Pickett. 
V.  Morris. 

(d)  2  Atk.  438  [424.1  Webb  v.  Claverden. 

e)  Rev.  Code.  vol.  1.  c.  W,  secL  13.  p.  64. 

f)  Imp.  Pract.  K.  B.  487. 
:)  Rev.  Code,  vol.  1,  c.  92,  p.  Ifll,  sect.  II. 
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will  be  seen  that  the  first  part  of  the  clause 
has  relation  to  the  probate  of  the  will  only : 
which  is  generally  considered  a  mere  mat- 
ter of  form,  and  which,  from  its  nature, 
must  often  be  an  ex  parte  proceeding.  The 
subsequent  part  of  the  clause  expressly 
authorises  any  person  interested,  if  he  shall 
appear  within  seven  years  afterwards,  to 
file  his  bill  in  equity,  and  contest  the  va- 
lidity of  the  will.  The  word  appear,  cannot 
apply  to  proceedings  as  to  the  probate, 
either  in  the  District  Court  or  the  County 
Court,  on  the  law  side :  for  how  can  a  party 
appear,  by  a  bill  in  equity,  in  a  Court  of 
Law?  An  unanswerable  argument  against 
the  position,  that  the  judgment  of  the 
District  Court  was  final,  is,  that  that 
76  Court  had  no  power  to  direct  *an  is- 
sue to  try  the  validity  of  a  will  before 
a  Jury.  And  where  evidence  is  compli- 
cated, and  contradictory,  as  in  this  case,  a 
Jury  alone  is  competent  to  decide  on  its 
weight.  As  to  the  objection  that  a  County 
Court  cannot  take  cognisance  of  a  will  after 
it  has  been  before  the  District  Court,  it  is 
sufficient  to  say,  t4iat  the  County  Court  has 
Chancery  jurisdiction,  which  the  District 
Court  has  not,  and  that  the  law  authorises 
it.  But,  to  all  the  objections  urged  by  the 
counsel  for  the  appellant,  as  to  the  want  of 
jurisdiction  in  the  County  Court,  one  an- 
swer may  be  given ;  that  the  appellant  him- 
self went  to  trial  on  the  issue  directed, 
without  filincr  any  demurrer  or  plea  in 
abatement  to  the  original  bill.  After  this, 
it  is  too  late  to  aver  a  want  of  jurisdiction, 
even  if  there  should  be  a  doubt  on  that 
subject,  (a) 

The  verdict  of  the  Jury,  **that  the  will 
was  not  valid,**  has  also  been  considered 
insufficient.  On  this  point,  many  authori- 
ties might  be  adduced,  but  two  only  are 
sufficient.  In  Trials  per  pais,  298,  it  is 
laid  down,  '*that  if  the  matter  and  substance 
of  the  issue  be  found,  it  is  sufficient;"  and 
in  2  Lord  Raym.  860,  (b)  it  is  held,  *'that 
after  verdict,  the  Court  will  admit  an3'  in- 
tendment to  make  the  case  good."  In  the 
present  case,  it  is  contended,  that  the  issue 
should  have  been  in  the  words  of  the  act  of 
Assembly,  ** whether  the  writing  be  the 
will  of  the  testator  or  not.'*  The  issue 
was,  ** whether  the  will  was  valid  or  not;** 
and  the  Jury  have  expressly  found  that  it 
was  not  valid.**  Under  this  finding  of 
the  Jury,  the  Court  will  intend  that  the 
writing  did  not  possess  those  requisites, 
which  would  make  it  the  will  of  the  testa- 
trix. 

But  it  is  said,  that  the  County  Court 
ought  to  have  directed  a  new  trial  of  the 
issue,  because,  on  the  question  to  certify  as 
to  the  weight  of  evidence,  the  Court  was 
equally  divided;  and  because  the  answer 
of  the  defendant  in  Chancery  was  not  read 
on  the  trial  of  the  issue  at  law.  To  grant 
a  new  trial  of  the  issue  was  entirely  at  the 
discretion  of  the  Court;  and  after  a  Jury, 
weighing  the  contradictory  evidence  in  the 
cause,  had  decided  against  the  will,  the 
new  trial  was  properly  refused.  It  is  de- 
nied by  the  appellees  that  any  objection 
was  made  to   reading  the  answer  of  the  ap- 


(a)  See    Rev.    Code.  vol.  1.  c.  67,  sect  5d,  p.  91. 
Also  c.  64,  sect  39.  p.  66.  same  law. 

(b)  Tonkin  v.  Croker. 


pellant,  on  the  trial  of  the  issue ;  nor  does 
it  judicially  appear  to  this  Court,  that  it 
was  not  read.  The  issue  was  tried  at  the 
August  term,  on  the  law  side,  and  certified 
to  the  Court  in  Chancer3',  at  the  November 
term  following;  and  then  for  the  first 
time,  an  exception  was  improperly  taken 
before  the  Court  sitting  in  Chancery,  tu  an 
opinion  declared  by  a  Court  of   Law, 

77  at    a    former   term.     ^Exceptions,    to 
be  valid,  must  be  taken  at   the   trial, 

and  not  after  verdict ;(c)  and  are  only 
proper  to  bring  into  the  record  some  opinion 
of  the  Court,  or  some  matter,  which  would 
not  otherwise  appear  in  it.  The  division 
of  the  Court  did  appear  upon  the  record, 
and  the  fact  of  omitting  to  read  the  answer 
not  having  been  stated  at  the  trial,  neither 
ground  was  sufficient  to  warrant  a  bill  of 
exceptions  at  the  time  it  was  taken. 

Wickham,  upon  the  same  side.  Mr.  Ran- 
dolph's first  point  is  not  properly  before 
this  Court,  as  the  proceedings  in  the  County 
and  District  Courts  are  not  inserted  in  the 
record;  but,  supposing  they  were,  the  con- 
clusion he  has  drawn  is  incorrect.  The  act 
of  Assembly (d)  has  altered  the  mode  of 
proceeding  at  common  law  relative  to 
probates.  At  common  law,  the  commence- 
ment of  the  probate  is  by  a  summons, 
which  must  be  executed  on  all  the  parties 
interested,  who  must  be  before  the  Eccle- 
siastical Court  before  proof  of  the  will  is  re- 
ceived. But,  by  this  act,  the  County  Court 
may  admit  the  probate  immediately,  and 
any  person  interested  may  file  a  bill  in 
Chancery,  and  have  the  validity  of  the  will 
tried  by  a  Jury,  within  seven  years  there- 
after. The  plain  meaning  of  the  act  must 
be,  that  this  may  be  done,  notwithstanding 
it  was  contested  on  the  probate;  for  which 
there  is  a  very  good  reason ;  that  the  par- 
ties contesting  might  not  at  the  time  have 
been  fully  prepared  with  testimony,  not 
having  had  notice  by  a  summons,  and  the 
probate  being  allowed  immediately.  In 
this  case  particularly,  some  of  the  parties 
are  feme  coverts  and  infants,  and  there  is  no 
proof  that  they  appeared  in  the  County 
Court.  Ford  was  the  appellant  from  that 
Court  to  the  District  Court.  His  giving  an 
appeal  bond  to  the  parties  interested,  does 
not  prove  that  they  appeared,  or,  if  an  ap- 
pearance was  entered  in  the  District  Court 
record,  that  is  no  proof  that  all  the  present 
parties  appealed;  and,  if  any  one  of  them 
failed  to  appear,  and  contest  the  will  on  the 
probate,  that  one,  by  the  express  words  of 
the  act,  had  a  right  afterwards  to  bring  a 
suit  in  chancery  within  seven  years.  How- 
ever, if  the  previous  contest  in  the  County 
and  District  Courts  precluded  the  bringing 
this  suit.  Ford  ought  to  have  pleaded  that 
circumstance  in  abatement;  and,  as  he  did 
not,  it  is  presumable  that  the  records  of 
those  Courts  would  have  shewn  nothing  in 
his  favour. 

It  is  objected  that  the  County  Court  could 

not  annul    the    judgment    of    the    District 

Court,    which  admitted  the    will  to   record. 

But  this  argument  applies  as  forcibly 

78  to    the    *case    of    a  County  Court  in 


(c)  Buller's  N.  P.  816,  and  1  Salt.  288,  Wrifirht  v. 
Sharp. 

(d)  Rev.  Code,  vol.  l,c.  08.  sect.  11.  p.  161.  and  sect 
12,  p.  162. 
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Chancery  annulling  a  will  of  which  a 
probate  has  been  had  -  before  a  former 
County  Court.  In  this  there  is  no  clash- 
ing of  jurisdictions ;  as  the  decision  is  made 
upon  different  or  additional  evidence,  and 
the  probate  is  not  intended  by  the  act  of 
Assembly  to  be  conclusive.  The  case  of 
Wyld  &  Ambler  is  against  Mr.  Randolph ; 
for  the  question  here  is  not  to  reverse  or 
annul  the  judgment  of  the  District  Court, 
(which  the  County  Court  could  not  have 
done, )  but  to  decide  whether  the  will  was 
obtained  by  fraud  and  forgery.  We  do  not 
say  that  the  District  Court  did  wrong, 
but  that  they  very  properly  left  us  to 
our  bill  in  equity,  which  could  not  be  re- 
ceived by  themselves,  and  therefore  was 
iiled  in  the  County  Court.  It  may  be  ob- 
jected that  the  suit  ought  to  have  been 
brought  in  the  High  Court  of  Chancery. 
If  I  considered  only  my  own  interest  as  a 
lawyer,  I  might  be  in  favour  of  this  doc- 
trine ;  but  I  can  see  no  necessity  for  confin- 
ing the  suit  to  the  High  Court  of  Chancery; 
as,  for  the  reasons  already  given,  the  au- 
thority of  the  County  Court  was  not  set  up 
against  that  of  the  District  Court. 

All  these  objections,  however,  are,  in  sub- 
stance, pleas  to  the  jurisdiction,  and  are 
DOW  too  late,  as  they  were  not  filed  in  the 
first  instance.  The  motion  for  a  certiorari 
Is  equally  too  late,  for  no  such  motfon  was 
made  to  the  Chancellor;  and  can  this 
Court  reverse  his  decree,  when  it  is  evi- 
dent that  he  did  right  on  the  record  before 
him?  The  controversy  concerning  the 
words  of  the  issue,  is  without  foundation. 
There  was  an  acquiescence  in  the  words 
used  on  the  occasion ;  for  no  objection  was 
made,  and,  at  the  worst,  it  was  only  in- 
formal and,  being  substantially  good, 
ought  not  to  be  disturbed.  But,  in  fact,  the 
issue  was  formal  and  good.  No  set  form  of 
words  is  prescribed  in  the  act  of  Assembly, 
nor  in  England,  where  sometimes  it  is 
devisavit  vel  non,  and  sometimes  a  wager 
is  laid,  and  the  issue  is  joined  on  the  plea 
of  non  assumpsit.  The  only  question  in 
such  cases  is,  whether  the  Jury  had  the 
merits  before  them. 

JUDGE  TUCKER.  What  evidence  is 
there  that  the  will  was  before  them,  and, 
if  not,  how  could  they  have  decided  upon  it? 

Wickham.  The  will  must  have  been  be- 
fore them,  by  a  subpcena  duces  tecum ;  or  a 
copy  was  received  by  consent,  and  at  any 
rate,  it  was  sufficiently  identified  by  the 
bill  and  answer.  There  is  no  necessity 
for  the  original  will's  being  before  the 
Jury,  unless  demanded  by  the  parties, 
79  *and,  as  no  exception  was  taken,  it  is 
to  be  inferred  that  it  was  there.  In 
this  case  especially,  it  was  not  wanting. 
The  question  here  was  not  about  the  con- 
tents of  the  paper,  but  whether  Mrs.  Gard- 
ner was  in  her  senses  or  not.  The 
practice  of  the  country  is  in  favour  of  this 
position.  The  Chancellor  directs  the  issue 
to  be  tried  at  the  bar  of  any  Court  he 
pleases,  and  it  never  appears  by  the  record 
whether  the  will  was  before  the  Jury  or  not, 
unless  an  exception  is  taken.  Indeed,  this 
Court  has  often  sat  on  probates,  and 
never  had  the  original  bill  before  them  but 
in  one  instance.  The  objection  concerning 
the   division    of    the    Court    is    given   up. 


M'Call  V.  Graham  in  this  Court  is  conclu- 
sive upon  that  point.  The  exception  that 
the  answer  was  not  read,  was  not  made  at 
a  proper  time;  and  if  the  answer  could  law- 
fully have  been  read,  it  was  his  own  neg- 
lect that  it  was  not.  But,  I  contend  that 
the  answer  ought  not  to  have  been  read. 
The  only  instance  where  an  answer  is  to  be 
read  to  the  Jury,  is  where  an  issue  is  di- 
rected on  an  equitable  point,  to  inform  the 
conscience  of  the  Chancellor;  not  in  this 
special  mode  of  proceeding  under  the  act  of 
Assembly.  For  a  man  might  forge  a  will, 
and  afterwards,  if  his  answer  could  be 
received  as  evidence,  support  it  by  his 
own  oath.  Buller's  N.  P.  238,  and  285,  and 
12  Viner,  88,  shew  that  the  answer  ought 
not  to  be  evidence,  except  where  a  discov- 
ery is  prayed. 

JUDGE  TUCKER.  Does  not  this  bill 
pray  a  discovery? 

Wickham.  It  is  in 'the  usual  form,  pray- 
ing the  defendant  to  answer,  Ac.  but  it  is 
not  a  bill  for  discovery;  because  other 
evidence  was  relied  upon,  and  not  the  oath 
of  the  defendant.  Although  in  form,  a  dis- 
covery was  required,  yet,  in  substance,  it 
was  intended  only  to  have  the  question 
tried  under  the  act.  But,  on  the  merits, 
the  answer  was  unimportant,  and  could 
have  had  no  effect;  being  expressly  contra- 
dicted by  nine  witnesses.  The  observation, 
that  there  might  have  been  other  evidence, 
which  does  not  appear,  has  no  force;  be- 
cause, if  there  was.  Ford  ought  to  have 
stated  that  fact  in  his  exceptions;  for  ex- 
ceptions of  this  sort  ought  to  state  all  the 
evidence. 

Randolph,  in  reply.  The  real  subjects  of 
inquiry  in  this  case  are,  1.  Whether,  after 
the  probate  in  the  District  Court,  an  issue 
could  have  been  directed  to  try  the  validity 
of  the  will.  2.  Was  the  issue  properly  ex- 
pressed? 3.  Ought  not  the  will  to  have 
been  before  the  Jury,  and  was  it  there? 
And,  4.  Is  there  not  proof  that  the 
80  *answer  was  omitted  to  be  read,  and 
ought  not  relief  to  be  given  for  that 
omission? 

1.  I  contend  that,  after  the  probate  in 
the  District  Court,  the  issue  ought  not  to 
have  been  directed.  The  general  rule  is, 
that  the  judgment  of  a  District  Court  must 
stand,  unless  it  be  reversed  by  a  superior 
tribunal.  To  this  rule  I  grant  that  excep- 
tions may  be  made  by  special  laws:  but  in 
this  case  there  is  none. 

The  fact  that  the  present  appellees  did 
appear  and  contest  the  will,  is  not  estab- 
lished by  positive  proof,  but  may  be  fairly 
inferred  from  the  record.  A  strong  pre- 
sumption arises  from  the  circumstance  that 
the  bill  does  not  complain  of  the  will's  be- 
ing admitted  to  probate  in  their  absence. 
The  appeal  to  the  District  Court  proves 
that  there  were  parties  contesting  before 
the  County  Court,  since  there  cannot  be  an 
appellant  without  an  appellee.  That  some 
of  them  were  infants  and  feme  coverts,  is 
a  point  of  no  consequence ;  for  they  were 
represented  by  the  rest,  and  their  appear- 
ance binds  them,  unless  collusion  be  proved ; 
for  it  would  be  ridiculous  to  permit  twenty 
distributees  one  after  another  to  bring  suits 
to  try  a  will.  If  so,  and  different  verdicts 
should    be  given  by  the  Juries,    would   the 


I  HEN.  &  M. 


Virginia  Rbports,  Annotatkd. 


81-82 


majority  of  those  verdicts  prevail?  Or  is 
a  will  to  be  established  against  some,  and 
not  against  the  rest?  The  objection  that 
some  of  them  might  have  been  accidentally 
present,  and  only  asked  questions,  without 
beinfr  prepared  fully  with  evidence,  cannot 
prevail:  because,  if  that  was  the  case, 
they  ought  to  have  carried  it  farther;  and 
to  the  last  decision  upon  it  in  the  Court  of 
Appeals,  an  opportunity  to  introduce  their 
witnesses  would  have  been  furnished.  If 
any  one,  therefore,  was  present,  and  asked 
a  single  question,  he  was  liable  for  all  the 
consequences  of  not  carrying  the  contest 
farther.  It  is  asked,  why  did  we  not  plead 
this  fact  in  the  Court  of  Chancery?  I 
answer,  because  the  contestation  was  ap- 
parent in  the  bill  itself.  If  it  was  not  snf^- 
ciently  evident,  the  Chancellor  ought  to 
have  caused  all  proofs  for  satisfying  his 
conscience  to  be  brought  forth;  and,  as  no 
such  measures  were  taken,  the  maxim, 
quod  stabitur  praesumptioni  donee  pro- 
betur  in  contrarium,  applies. 

As  to  the  law  arising  on  that  fact ; — the 
obvious  interpretation  of  the  act  of  Assem- 
bly supposes  non-appearance  and  non-con- 
testation. Its  words  are,  *'if,  however,  any 
person    interested  shall   within  seven  years 

afterwards   appear,"    &c.     Here     the 
81        word  however    is    synonymous  *with 

notwithstanding,  and  means  some- 
thing contrary  to  what  had  been  before 
done ;  implying  that,  if  any  person  who  had 
not  appeared  at  the  probate,  shall  within 
seven  years  afterwards  appear,  &c.  Reason 
and  justice  are  in  favour  of  this  construc- 
tion ;  because,  in  cases  where  the  parties 
have  appeared  at  the  time  when  the  will  is 
offered  for  probate,  the  suit  in  Chancery  is 
unnecessary,  the  whole  subject  of  law  and 
evidence  being  open  upon  the  appeal;  the 
Court  examining  witnesses,  and  deciding 
upon  the  merits  of  the  question.  If  the 
merits  were  not  before  the  District  Court 
in  this  case,  they  might  and  ought  to  have 
been.  Besides,  why  should  twenty  chances 
ot  annulling  the  will  be  given  to  those  op- 
posed to  it,  and  only  one  of  supporting  it 
to  the  other  party?  According  to  that  doc- 
trine, even  if  the  contest  had  been  carried 
up  to  the  Court  of  Appeals,  a  suit  in  Chan- 
cery might  afterwards  have  been  brought. 
Mr.  Wick  ham  has  mistaken  the  practice 
in  the  Ecclesiastical  Courts.  The  practice 
of  filing  a  caveat  to  prevent  letters  of  ad- 
ministration from  being  improvidently  is- 
sued proves  that,  otherwise,  the  parties 
would  be  bound  by  the  first  examination. 
But  the  doctrine  on  that  subject  has  no  ap- 
plication to  the  present  question.  Our  new 
law,  passed  in  1785,  and  transcribed  in  1792, 
was  not  intended  to  guard  (as  they  do  in  the 
Bcclesiastical  Courts)  against  precipitate 
proof,  by  requiring  parties  to  be  summoned 
before  they  should  be  bound  by  the  pro- 
bate. The  act  of  1748,  c.  3,  s.  4,  directed 
the  heir  to  be  summoned  where  the  lands 
or  any  part  thereof  were  devised  away  from 
him ;  but  did  not  require  the  distributees  in 
any  case  to  be  summoned.  An  appeal 
was  their  only  remedy,  except  in  cases  of 
disability  by  infancy,  &c.  in  which  an  ap- 
plication to  the  Court  was  allowed  within 
ten  years  after  the  disability  removed ;  and 
yet,    under  that  law,   no  injustice  was  ever 


complained  of.  The  suit  in  Chancery  to 
try  the  will  was  introduced  by  the  act  of 
1785,  to  give  relief  upon  principles  of  equity 
only;  namely,  where  the  complainants  were 
undefended,  having  not  appeared  and  con- 
tested. But  it  is  objected  that  the  decision 
of  the  District  Court  ought  to  have  been 
pleaded  in  abatement  or  bar.  I  ask,  is  this 
a  regular  suit  in  Chancery,  or  not?  If  it  is 
not  a  regular  suit,  but  only  so  in  form,  for 
the  purpose  of  having  the  issue  directed 
to  try  the  will,  then  the  law  of  abatement 
does  not  apply.     If  it   is  a  regular  suit,  the 

bar  is  apparent  from  the  bill  itself  ; 
82        the  Court  could  *have  no  jurisdiction 

but  by  virtue  of  the  act  of  Assembly, 
and,  that  failing  to  bestow  it,  their  juris- 
diction failed.  The  rule  is  that,  where  in 
any  shape  it  appears  that  the  Court  had  no 
jurisdiction,  it  is  immaterial  whether  it  be 
pleaded  or  not. 

2.  The  issue  and  verdict  thereupon  were 
improper  for  the  reasons  I  have  assigned 
before.  Besides,  the  bill  does  not  pray  an 
issue  to  be  awarded,  and  the  prayer  for 
general  relief  is  not  i^ufficient.  Our  ac- 
quiescence, by  joining  in  the  issue  after- 
wards illegally  tendered,  cannot  preclude  us 
from  contesting  it  now ;  because  Ford  was 
compelled  to  accept  it,  in  submission  to  the 
authority  of  the  Court. 

3.  The  will  was  not  before  the  Jury ;  be- 
cause, having  been  recorded  in  the  District 
Court,  it  could  not  have  been  before  them 
but  by  a  subpoena  duces  tecum ;  which  is  not 
to  be  presumed,  as  it  does  not  appear  in  the 
record.  It  is  indeed  very  questionable 
whether  the  clerk  of  the  County  Court  was 
authorised  to  issue  such  a  writ  to  the 
clerk  of  the  District  Court,  the  latter  being 
an  officer  of  a  superior  Court.  It  is  said, 
however,  that  the  presence  of  the  will  was 
not  necessary.  But,  since  the  Jury  were 
to  judge  of  its  validity  in  every  respect,  as 
well  whether  it  was  attested  by  the  legal 
number  of  witnesses,  or  the  signature  was 
genuine,  as  whether  it  was  fraudulently 
obtained,  they  could  not  have  done  so  with- 
out  having  it  before  them.  The  Court  also, 
without  inspecting  it,  could  not  have  been 
enabled  to  decide  properly  the  motion  for 
a  new  trial.  And  how  can  this  Court  de- 
termine whether  they  did  right  or  wrong? 
But  it  is  pretended  that  the  parties  dis- 
pensed with  it.  I  deny  that  this  was  done 
by  Ford.  The  Gardners  indeed,  who  sought 
to  destroy  it,  ought  to  have  caused  it  to  be 
produced,  and  should  have  set  it  forth,  as 
an  exhibit  annexed  to  their  bill. 

4.  The  omission  to  read  the  answer  was  a 
sufficient  ground  for  a  new  trial.  Our  op- 
ponents object,  1.  That  the  fact  of  the 
omission  is  not  proved;  2.  That,  if  it  had 
been  read,  it  could  not  have  availed;  and, 
3.  That,  if  it  was  omitted,  it  was  through 
the  fault  of  the  counsel  of  Ford  himself. 
To  the  first  objection,  I  answer,  that  the 
bill  of  exceptions  states  the  fact  of  omis- 
sion, and  must  be  taken  as  a  certificate 
from  the  Court  themselves  of  its  truth — 1 
Salk.  288,  which  has  been  cited  to  shew 
that  exceptions,  to  be  valid,  must  be  taken 
at  the  trial,  speaks  only  of  a  regular  bill 
of  exceptions,  after  the  cause  has  been 
decided,  not  while  the  suit  is  still  depend- 
ing. 
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♦JUDGE  LYONS.    How    could  the 
Court,  to  whom  the  motion  for  a  new 
trial    was    made,    know    the    fact    of    the 
omission  at  the  former  Court? 

Kandolpb.  The  Judges  in  the  County 
Court,  in  chancery  and  at  common  law,  are 
the  same  persons ;  and,  if  the  Court,  on  the 
chancery  side,  unc^ertook  to  assert  this  from 
their  own  knowledge,  who  can  contronl  it? 
But,  admit  that  this  is  not  a  true  bill  of 
exceptions;  it,  nevertheless,  contains  mat- 
ter, especially  when  backed  by  the  circum- 
stance of  the  Court's  being  divided  on  the 
weight  of  evidence,  which  ought  to  be 
noticed  on  a  motion  for  a  new  trial  in  a 
Court  of  Equity,  where  mere  affidavits  are 
often  considered  as  sufficient. 

2.  If  the  answer  had  been  read,  it  might 
have  availed;  because  it  is  the  general  rule 
in  equity,  that  it  shall  be  read,  and  why  did 
the  law  direct  the  suit  to  be  brought  in 
Chancery,  if  Chancery  rules  are  not  to 
prevail?  Every  reason  is  in  favour  of  this, 
because,  after  attempting  to  obtain  a  dis- 
covery from  the  defendant's  oath,  the  plain- 
tiff ought  to  abide  by  it.  His  being 
charged  with  forgery  is  immaterial ;  for,  if 
he  was  guilty  of  that  crime,  prosecute  him 
at  common  law ;  but,  when  you  bring  him 
into  Chancery,  let  his  answer  be  read :  and 
the  charge  in  this  case,  as  in  others,  ought 
not  to  be  presumed  until  proved.  The  is- 
sue was  founded  on  the  bill,  answer  and 
depositions.  Buller*s  N.  P.  238,  shews  that 
the  depositions  could  not  have  been  read, 
without  first  reading  the  bill  and  answer. 
By  what  right,  then,  did  they  read  the  de- 
positions? The  answer  is,  because  written 
evidence  is  admitted  in  Chancery.  If, 
therefore,  the  rules  of  Chancery  prevailed 
in  part,  why  not  in  toto?  Besides,  the  final 
hearing  in  such  cases  is  upon  the  bill, 
answer  and  exhibits.  Is  it  not  absurd  to 
introduce  the  answer  on  the  final  hearing, 
when  it  can  have  no  effect,  after  the  ver- 
dict has  decided  the  question,  and  not  admit 
it  in  the  first  instance,  although  it  might 
then  be  of  use,  and  was  a  part  of  the  rec- 
ord? 12  Viner,  88,  and  BuUer,  237,  do  not 
apply  to  this  case.  The  necessity  of  read- 
ing the  answer  is  farther  evident  from  this 
consideration,  that  the  evidence  of  the 
place  where  the  will  was  signed  was  intro- 
duced against  it.  The  answer  might  have 
removed  that  difficulty.  There  was,  more- 
over, conflicting  testimony,  and  you  cannot 
select  a  particular  point  and  call  it  fatal. 
The  will  would  have  been  good  as  to 
personal  property,  without  much  solemnity ; 
and  the  answer  implies  its  perfect  execu- 
tion ;  so,  at  least,  the  Jury  might  have  un- 
derstood it.     In  addition    to   all   this, 

84  when  *the  character  of  a  man,  who 
has  hitherto  supported  a  good  reputa- 
tion, is  in  question,  surely,  his  answer 
should  be  admitted  to  be  read  in  his 
vindication,  to  have  such  credits  as  the 
Jury  may  think  it  deserves. 

3.  Pickett  V.  Morris,  (a)  proves,  that  an 
omission  by  the  counsel  on  one  side,  when 
occasioned  by  a  misrepresentation  made  by 
the  counsel  on  the  other  side,  is  a  ground 
for  a  new  trial. 

Tuesday,  November  4.    The  President  de- 


(a)  2  Waab.  2S& 


livered  the  opinion  of  the  Court,  (present. 
Judges  Lyons,  Carrington  and  Tucker,) 
that  the  decree  of  the  High  Court  of  Chan- 
cery should  be  affirmed ;  and  observed  that, 
for  the  information  of  the  bar,  he  would 
state  the  principles  upon  which  that  opin- 
ion was  founded. 

Having  stated  the  case,  he  proceeded  as 
follows :  — 

It  does  not  appear  what  evidence  was 
given  to  the  Jury,  and,  as  no  exception 
was  filed  at  the  trial,  all  must  be  presumed 
to  have  been  legal  and  right. 

In  the  exceptions,  which  were  filed  at 
a  subsequent  term,  no  proof  of  what  is  said 
to  have  passed  between  the  counsel  at  the 
bar  is  stated,  but  it  appears  to  have  been 
merely  a  suggestion  of  the  counsel  who 
drew  the  exceptions.  The  court,  therefore, 
did  not,  and  could  not  err,  in  refusing  the 
new  trial,  when  the  answer  had  not  been 
offered  to  be  read.  As  no  direction  from 
the  Court  sitting  in  Chancery  had  been 
given,  respecting  the  reading  of  the  deposi- 
tions or  any  of  the  papers  tiled  in  the 
cause,  the  omission  to  read  any  of  those 
documents  was  unimportant,  if,  in  fact, 
there  was  such  an  omission. 

The  oiiginal  will  might  have  been  pro- 
duced at  the  trial ;  and,  as  no  exception  for 
the  want  of  it  was  taken,  must  now  be 
presumed  to  have  been  before  the  Jury. 

The  heirs  and  distributees  are  not  sum- 
moned, under  our  act  of  Assembly,  to  con- 
test a  will  when  it  is  offered  for  probate. 
The  persons  interested,  in  this  instance, 
therefore,  not  being  summoned,  knew  not 
when  the  will  would  be  exhibited  to  the 
Court,  and  the  probate  could  not  be  binding 
upon  them.  Some  of  them  might  have 
been  by  accident  in  Court,  and  contested 
the  will,  but  that  could  not  bind  others  who 
were  infants,  &c.,  nor  is  the  probate  bind- 
ing or  conclusive  on  any  of  them,  who 
might  be  strangers  then  to  the  fraud,  and 
have  discovered  it  afterwards.  The  true 
construction  of  the  act  of  Assembly  is,  that, 
if  the  fraud  be  discovered  within  seven 
years  after  the  probate,  any  person  inter- 
ested may,  by  bill  in  Chancery,  contest  its 
validity  upon  an  issue  to  be  made 
85  up,  *whether  the  writing  produced 
be  the  will  of  the  testator  or  not. 
Validity  means  certainty;  and  certainty 
truth ;  so  that  the  issue  was,  whether  the 
paper  in  question    was  the  true  will  or  not. 

The  County  Court  in  Chancery  had  a 
right  to  direct  a  trial  of  such  an  issue,  as 
well  as  the  High  Court  of  Chancery,  and 
the  Judge  of  the  last  mentioned  Court, 
although  tenacious  of  his  jurisdiction, 
was  of  this  opinion  ;  or  he  would  not  have 
affirmed  the  decree. 

The  case  of  a  deed's  being  proved  in  the 
General  Court  is  analogous  to  the  pres- 
ent.  A  County  Court  is  not  thereby 
precluded  from  inquiring  in  Chancery  into 
any  fraud  committed  in  obtaining  such 
deed,  and  from  setting  it  aside:  nor,  al- 
though a  will  has  been  proved  in  a  Superior 
Court  can  the  County  Court  in  Chancery  be 
prevented    from    annulling    it    for    fraud. 

The  Court  therefore  is  of  opinion  that 
the  decree  be  affirmed. 


xr  x>   ^  rr^**,  a,  -m-- 
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Kemp  V.  The  Commonwealth. 

Friday.  October  Si,  180d. 

Statute  off  Limitations -Common  wealth.*— The  act  of 

limitations  will  not  bar  a  motion,  in  behalf  of  the 
Commonwealth,  airalnst  a  person  who  has  re- 
ceived public  money  and  is  accountable  for  it. 

By  an  act  of  Assembly,  passed  in  1786, 
intituled,  **an  act  to  amend  the  act  for 
ascertaining  certain  taxes  and  duties,  and 
for  establishing  a  permanent  revenue,'* 
the  compensation  to  the  commissioners  of 
the  revenue  was  changed.  In  conse- 
quence of  a  construction  put  on  that  act, 
several  commissioners  drew  the  201.  per 
annum  which  had  been  allowed  prior  thereto. 
An  act  which  passed  in  1790,  referred 
it  to  the  General  Court  to  decide  whether, 
subsequent  to  that  of  1786,  the  commission- 
erg  were  entitled  to  the  201.  per  annum ; 
and  directed,  that,  in  case  of  a  decision 
against  them,  legal  proceedings  should  be 
instituted  to  compel  those,  who  had  received 
it,  to  refund.  The  General  Court  were  of 
opinion  that  the  commissioners  had  no  right 
to  the  sum  in  question  ;  and  their  decision 
was  affirmed  by  the  Court  of  Appeals.  The 
present  case  was  that  of  a  motion  against 
Peter  Kemp,  commissioner  of  the  County 
of  Middlesex,  to  compel  him  to  refund  the 
sum  which,  under  the  aforesaid  erroneous 
construction,  he  had  received.  The  only 
defence  relied  on  at  the  trial,  was  the  act 
of  limitations,  which  was  overruled  by  the 
Court,  and  a  judgment  entered  in  favour  of 
the    Commonwealth ;    to    which    judgment 

Kemp  obtained  a  writ  of  supersedeas. 
86  *Wickham,    for      the     plaintiff    in 

error.  The  point  for  which  I  contend 
is,  that  the  Commonwealth  is  barred  by  the 
act  of  limitations,  although  not  specially 
named.  The  case  of  Gaskins  v.  the  Com- 
monwealth, (a)  proves,  that  an  individual 
cannot  obtain  a  supersedeas  against  a 
judgment  on  behalf  of  the  Commonwealth 
after  five  years  have  elapsed  since  it  was 
rendered.  The  Commonwealth  may  there- 
fore plead  that  act  against  an  individual, 
though  no  express  provision  exists  in  its 
favour.  Why  then  should  not  the  individ- 
ual be  permitted  to  plead  it  against  the 
Commonwealth?    Even  the  odious  doctrine 


^Nullum  Tempufl  Occurrit  Regrl.  —  The  English 
maxim,  that  "n^illum  teinpua  occurrit  reoi,"  has 
been  adopted  in  Virg^iniain  relation  to  the  common- 
wealth; on  which  principle  it  has  been  held,  that 
the  acts  of  limitations  do  not  extend  to  the  common- 
wealth, in  civil  suits,  not  founded  on  any  penal  act 
expressly  llmitinfir  the  commencement  of  the  action. 
Nimmo  v.  Com..  4  Hen.  &  M.  57,  66.  71,  79,  citing  the 
principal  case.  And  In  Saunders  v.  Com..  10  Gratt. 
496.  it  Is  said:  "In  cases  arising  under  the  statutes 
of  limitations,  it  has  been  well  settled  by  numer- 
ous decisions,  that,  in  England,  debts  due  to  the 
crown,  and  in  this  country,  debts  due  to  the  com- 
monwealth, are  not  within  the  statutes  unless 
expressly  named.  This  exemption  in  favor  of  the 
crown  and  of  the  states  is  placed  on  the  ground 
that  the  legislature  shall  not  be  taken  to  have  post- 
poned the  public  right  to  that  of  an  individual 
e;ccept  in  cases  where  such  purpose  has  been  most 
plainly  manifested.  McKehan  v.  Commonwealth,  3 
Barr's  R.  151:  Commonwealth  v.  Johnson.  6  Barr's 
K.  136:  United  States  v.  Davis.  8  McLean's  R.  483,  1 
Watt's  R.  S>5;  A'^emp  «'.  Commonwealth,  1  Hen.  <t  M. 
85;  Niramo's  Executor  v.  Commonwealth,  4  Hen.  & 
M.  57."  To  the  same  effect,  see  the  principal  case 
cited  in  Levasser  v.  Washburn,  U  Gratt.  572.  hTJ,  and 
foot-notn  Caiwell  v.  Prindle,  19  W.  Va.  662;  Hoge 
V.  Brookover,  28  W.  Va.  310. 

See  further,  monographic  note  on  "Limitation  of 
Actions"  appended  to  Herrington  v.  Harkins,  1  Rob. 
591. 

(a)  1  Call,  194. 


of  nullum  tempus  occurrit  regi,  which 
prevails  in  England,  does  not  authorise  the 
King  to  plead  the  act  of  limitations  against 
a  subject,  who  is  not  permitted  in  the 
same  case  to  plead  it  against  the  King. 
The  maxim  ther<:  is  reciprocal,  and  ought 
to  be  80  here,  if  it  applies  at  all. 

It  may  be  said,  this  is  a  motion.  But 
the  case  of  the  Auditor  v.  Graham, (b) 
shews  that  the  act  of  limitations  extends 
to  a  motion;  and  Lee  v.  Peachy, (c)  does 
not  differ  from  that  in  principle ;  the  dis- 
tinction being,  that,  in  the  latter  case, 
there  was  a  bond  given  by  the  sheriff, 
which  prevented  the  act  of  limitations 
from  barring  the  motion.  Besides,  the 
varying  the  form  of  action ;  for  example, 
giving  a  summ^ary  remedy  by  motion,  in- 
stead of  debt  of  assumpsit,  does  not  change 
the  right  of  the  parties  to  avail  themselves 
of  any  plea  before  allowed.  That  it  is 
not  necessary  to  extend  the  act  of  limita- 
tions, by  an  express  provision,  to  cases 
coming  within  its  spirit  and  meaning,  is 
evident  from  the  circumstance,  that  no  ex- 
press law  applies  that  act  to  suits  in 
Chancery:  yet  there  it  may  be  pleaded. 
This  is  done  every  day,  on  the  principle  of 
analogy,  which  operates  with  equal  force 
in  the  present  case. 

Attorney  General,  for  the  Commonwealth. 
The  first  position  which  I   shall    lay    down 
is,    that    the    act  of    limitations    does  not 
extend  to  motions  in  behalf  of  the  Common- 
wealth.    No    maxim    of    the    common  law 
is  more    firmly   established,    than    nullum 
tempus   occurrit    regi.(d)     This    principle 
is  considered  not  merel^^  personal  as  a  mat- 
ter of  prerogative,  but  as  applicable   to  all 
cases  of    debts  due  to  the  government,    in 
which    the    King's    name  is  used  for  their 
recovery.     No    instance  can  be  adduced  in 
which  the  act  of    limitations  has    been    al- 
lowed against  a    public    demand ;    nor  can 
any    act  of  the  Legislature  of    Virginia  be 
found  altering  those  principles  of  the  com- 
mon law.     The  revolution,  it  is   true,    pro- 
duced   an     important     change;    and 
87        *many  of  the  regal  powers  and  pre- 
rogatives     ceased      as     incohsistent 
with  the  nature    of  our    government;    but 
there  certainly  were  some  rights  appertain- 
ing to  the  English  government,  which  were 
transferred    to   the    Commonwealth,  either 
by  the  silent  effect  of  the  revolution,  or  by 
express      provisions    in    the    constitution. 
Thus  the  constitution    prescribes  that    all 
escheats,  forfeitures,   &c.    heretofore  going 
to  the  King  shall  go  to  the  Commonwealth. 
To  prevent  the  operation  of  this  principle, 
the  Legislature  found  it  necessary   to  pass 
a  law  declaring  that  no  attainder  or  convic- 
tion of  treason,    felony,  &c.  should  work  a 
corruption  uf  blood  or  forfeiture  of  estate,  (e) 
So    also    the    Commonwealth    releases   her 
right    to     all     lands     after     thirty    years 
possession  ;  which  is  a  legislative  exposition 
of  the  principle   that   no   limitation    would 
bar  the  Commonwealth. (f) 

If  the  foregoing  positions  be  correct,    it 
may    be  asked,  where   is    the    law,    which 


(b)  1  Call,  475. 

(c)  8  Call,  220. 

(d)  1  Bl.  Co.  247. 

(e)  Rev.  Code,  vol.  1,  c.  74.  s.  81,  p.  106. 

(f)  Rev.  Code,  vol.  1,  c.  228,  p.  378. 
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declares  that  the  act  of  limitations  shall 
ran  against  the  Commonwealth?  It  is  but 
reasonable  to  require  the  counsel  for  the 
plaintiff  in  error  to  produce  it,  when  a  great 
and  important  principle  is  to  be  changed. 
In  the  act  for  the  limitation  of  actions,  (a) 
no  expression  can  be  found  shewing 
that  it  was  intended  to  bind  the  Common- 
wealth. The  framers  of  that  law,  knowing 
the  common  law  principle,  would  certainly 
have  declared  in  express  terms  that  it  ex- 
tended to  the  Commonwealth,  if  such  was 
their  intention.  In  the  case  of  Bedinger 
y.  the  Commonwealth,  (b)  this  Court  re- 
fused to  extend  its  jurisdiction,  by  implica- 
tion, to  appeals  in  criminal  cases,  in  which 
the  Commonwealth  was  a  party. 

In  none  of  the  cases  which  have  been  cited 
and  relied  upon,  as  favoring  the  plaintiff  in 
error,  has  the  question  whether  the  Common- 
wealth was  bound  by  the  act  of  limitations 
ever  been  raised.  Gaskins  v.  the  Common- 
wealth, (c)  turned  upon  the  point,  whether 
the  Court  of  Appeals  could  grant  a  writ 
of  supersedeas  to  a  judgment  of  the  General 
Court,  after  five  years.*  In  the  case  of 
Graham  and  the  Auditor, (d)  the  question 
was,  whether  the  act  of  limitations  would 
bar  the  recovery  of  a  fine.  The  Court  de- 
cided that  It  would.  The  language  of  the 
law,  as  to  the  limitation  of  penal  actions, 
necessarily  applies  to  the  Commonwealth  ; 
because  it  speaks  of  indictments,  informa- 
tions. &c.  but  no  such  expressions  are  in- 
serted in  the  general  act  of  limitations. 

But  if  it  should  be  thought  to  extend  to 
the  Commonwealth  in  general,  it  would 
not  in  this  particular  case.  The  limitation 
of  actions  did  not  exist  at  common 
88  law,  ♦but  is  entirely  statutory;  con- 
sequently the  act  is  to  be  strictly  con- 
strued, and  not  to  extend  to  any  actions 
unless  particularly  named,  (e)  This  act 
does  not  bar  a  right,  but  the  remedy  only ; 
and  if  the  party  can  pursue  his  remedy  in 
any  other  form,  the  act  shall  not  prevent 
him.  Its  provisions  are  never  extended 
by  analogy,  (f ) 

Whenever  a  remedy  arises  from  a  statute, 
as  in  this  case,  the  act  will  not  run.(g) 
Courts  of  EJqnity  were  not  bound  to  adopt 
it,  but  did  so  merely  on  the  principle  of 
expediency,  and  did  not  apply  it  to  cases 
of  trusts.  And  if  this  Court  were  author- 
ised to  admit  the  operation  of  the  act  by 
analogy  still  it  would  not  run  in  this  case, 
because  the  money  having  been  received 
by  the  plaintiff  in  error,  under  an  erro- 
neous construction  of  the  law,  he  would  be 
a  trustee  for  the  Commonwealth. 

Wickham,  in  reply.  The  first  and  most 
important  point  on  which  the  Attorney 
General  depends,  is,  that  the  doctrine  aris- 
ing from  that  branch  of  the  King's  prerog- 
ative expressed  in  the  odious  maxim  of 
'^nullum  tempus  occurrit  regi,'*  now  ap- 
plies to  the  Commonwealth.  But  I  shall 
contend  the  contrary,  because  the  reason 
which    gave   birth   to   it,  no  longer  exists. 

(a)  Rev.  Code,  vol.  1,  c.  78,  p.  107- 
a>)  3  Call.  461. 
(c>  1  Call,  194. 
(d)  1  Call,  476. 

(e>  4  Bac.  Abr.  Gwll.  ed.  401,  tlL  "Limitation,"  &c. 
leL  (A.)  2  Inst  05. 
(f)  4  Bac.  Ab.  Owil.  ed.  468,  460,  471. 
Cr)  Ibid.  471, 473. 


That  maxim  in  England  is  founded  on  the 
pretence  that  the  King's  mind  is  so  com- 
pletely occupied  with  the  cares  of  state,  that 
he  has  not  time  to  attend  to  his  own  pri- 
vate affairs.  It  was  therefore  supposed  to 
be  unjust  to  subject  him  to  the  operation 
of  the  act  of  limitations.  This  branch  of 
his  prerogative,  of  course,  grows  out  of 
the  King's  natural  or  personal  character, 
and  cannot  belong  to  the  Commonwealth 
of  Virginia,  which  has  no  private  affairs, 
but  has  able  and  vigilant  officers  to  de- 
mand and  recover  all  its  just  claims.  It  is 
said  that  this  doctrine  is,  in  England,  ex- 
tended to  debts  due  to  the  King  in  his  public 
capacity ;  but  the  cause  of  this  is  easilyex- 
plained.  Its  origin  in  that  country,  was 
in  ancient  times:  when  it  was  first  estab- 
lished all  the  revenues  of  the  crown  were 
considered  as  the  individual  property  of  the 
King:  when  the  parliament  granted  a 
subsidy,  he  disposed  of  it  as  his  own 
money;  and  all  debts  due  to  the  govern- 
ment were  regarded  as  belonging  to  him 
in  his  private  capacity.  The  reason  there- 
fore which  originally  existed  for  exempt- 
ing the  King  from  the  act  of  limitations, 
has  ceased  to  have  any  application  In 
modern  times;  yet  through  a  servile 
adherence  to  authority  the  maxim  has  con- 
tinued in  force;  but,  if  it  were  now  intro- 
duced for  the  first  time,  it  would  not  be 
countenanced    by    the    Courts   of  England, 

whose  Judges,  in  reality,  lean 
89        against  '^it  as   far   as    they  are  able. 

Legislative  expositions  since  this 
suit  was  brought  cannot  be  admitted  to 
explain  how  far  the  Commonwealth  is 
bound  by  the  act  of  limitations.  But  the 
case  of  lands,  concerning  which  the  Legis- 
lature has  made  a  provision,  is  not  similar 
to  that  now  in  question ;  because  as  the 
Commonwealth  was  the  original  proprietor 
of  all  the  territory  of  the  state,  it  was 
doubtful  whether  she  could  ever  be  consid- 
ered as  out  of  possession  of  lands  for  which 
no  grant  had  issued.  It  therefore  became 
necessary  in  that  case  to  provide  a  limita- 
tion against  her. 

But  it  is  said  that  the  Commonwealth 
cannot  be  bound  by  any  act  unless  specially 
named.  On  the  principle  for  which  I  have 
already  contended,  if  the  act  of  1792,  on  the 
subject  of  limitations  had  never  passed,  the 
act  of  1748  would,  when  the  revolution  took 
place,  have  bound  the  Commonwealth, 
though  not  specially  named  in  it;  because 
the  revolution  took  away  all  the  preroga- 
tives of  the  King  which  grew  out  of  his 
natural  character,  and  the  Commonwealth, 
in  her  public  or  political  character  could 
have  no  such  privilege.  The  case  of  Bed- 
inger y.  The  Commonwealth, (h)  applies 
only  'to  criminal  cases;  but  it  is  certain 
that,  although  the  Commonwealth  is  not 
specially  mentioned  in  the  act  concerning 
the  Court  of  Appeals,  yet  this  Court  has 
jurisdiction  in  other  cases  in  which  she  is 
concerned.  This  then  is  an  example  of  the 
Commonwealth's  beins:  bound,  although 
not  specially  named,  and  proves  that, 
though  not  mentioned  in  the  case  of  limita- 
tions, she  may  be  bound  by  it.  And,  upon 
principle,    why    should    she   not;  since  no 


(h)  8  Call,  461. 
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obstacle  exists  to  prevent  her  claims  from 
being  prosecuted  in  due  time? 

With  respect  to  the  question  whether  the 
act  applies  to  motions,  I  will  observe  that 
the  act  of  limitations  is  a  remedial  act,  and 
great  latitude  in  construing  it  has  ever  been 
allowed.  The  exceptions  expressly  con- 
tained in  it  have  been  extended  by  analogy 
to  other  cases  coming  within  the  same 
reason ;  and  so  therefore  may  all  its  pro- 
visions. It  was  in  force  before  the  motion- 
law;  and  when  the  forms  of  action  were 
changed  by  substituting  motions,  the 
principle  of  analogy  ought  to  extend  to 
the  latter  the  same  restrictions  which  be- 
fore existed,  as  to  the  time  within  which 
the  former  ought  to  have  been  instituted. 
In  this  particular  case,  the  L/egislature,  by 
directing  legal  proceedings  to  be  had  against 
Kemp,  did  not  prejudge  the  question,  but  left 
it  to  be  decided  by  the  Courts,  accord- 
90  ing  *to  law.  The  application  of  the 
act  of  limitations  to  suits  in  equity 
is  not  altogether  discretionary  with  the 
Chancellor.  In  fact,  it  is  a  bar,  even  in 
cases  where  he  may  think  it  ought  not  to 
be;  for  he  has  no  discretion.  In  cases  of 
trusts,  indeed,  the  act  does  not  applv; 
but  the  present  is  not  a  case  of  a  trust;  be- 
cause the  money  now  demanded  by  the 
Commonwealth  was  received  by  Kemp  not 
as  a  trustee,  but  as  his  own ;  and  as  such 
he  meant  to  keep  it. 

Curia  advisare  vult. 

Monday,  November  3.  The  Court  (con- 
sisting of  Judges  Lyons,  Carrington  and 
Tucker)  unanimously  afifirmed  the  judg- 
ment of  the  District  Court. 


The   Commonwealth   v.    Newton,   Executor 
of  Tucker. 

Tuesday.  November  4, 1808. 

Debt  of  Commonwealth— Saspenslon  of  Interest .*— An 

act  of  assembly  authorisinfir  the  auditor  to  issue 
warrants  in  favour  of  a  creditor  of  the  Common- 
wealth on  any  particular  fund  will  not  stop  the 
Interest  accruing  on  the  debt,  unless  It  appears 
that  the  fund  was  sufficient  at  the  time  for  its 
payment. 
Same -Certificate  for  Interest— Scallnif.— Where  spe- 
cie was  lent  to  the  colony  of  Virginia  before  the 
war.  a  certificate  issued  during  the  paper  money 
times,  for  interest  upon  it,  ought  to  be  reduced 
according  to  the  scale  of  depreciation,  and  to  be 
considered  as  a  payment  of  its  nominal  amount. 

In  the  years  1773  and  1774,  Thomas 
Newton,  as  representative  of  Robert 
Tucker,  deceased,  lent  to  the  treasurer  of 
Virginia,  pursuant  to  law,  several  sums  of 
money,  for  which  bonds  were  executed. 
On  the  4th  of  September,  1778,  Newton  re- 
ceived a  certificate  for  2801.  being  the 
amount  of  two  years  interest  on  the  largest 
bond.  Subjoined  to  a  copy  of  that  certifi- 
cate is  a  memorandum  of  the  auditor,  in 
which  he  reduces  it  by  the  scale  at  four  for 
one;  and  it  appears  that  a  warrant  issued 
for  interest  to  the  first  of  January,  1788. 

On  the  28th  of  December  1790,  an  act  was 
passed  intitled  '*an  act  granting  a  sum  of 
money  to  William  Shannon  and  others,"  au- 
thorising the  auditor  to  issue  warrants  on 
the  aggregate  fund  for  the  principal  and  in- 
terest due  on  the  bonds.  It  did  not  appear 
that  those  warrants  had  ever  been  applied 


♦See  generally,  monographic  TMte  on 
appended  to  Fred  v.  Dixon,  27  Gratt.  541. 


'Interest' 


for  by  Newton.  A  portion  of .  his  claim 
having  been  rejected  by  the  auditor,  he 
appealed  to  the  District  Court  of  Richmond ' 
where  the  points  in  controversy  were,  1. 
Whether  he  was  entitled  to  interest  on  the 
bonds  since  the  act  of  1790;  2.  Whether  the 
certificate  aforesaid,  reduced  according  to 
the  scale,  should  be  considered  as  a  payment 
of  its  nominal  amount.  The  first  Jpoint 
was  decided  in  favour  of  Newton,  the  sec- 
ond in  favour  of  the  Commonwealth ;  on 
behalf  of  which  an    appeal    was    taken    to 

this  Court. 
91  *The    Attorney-General,     for     the 

Commonwealth,  was  about  to  argue 
the  point,  with  respect  to  the  propriety  of 
applying  the  scale  of  depreciation  to  the 
certificate  for  interest  issued  in  1778;  when 
the  counsel  for  the  appellee  observed,  that 
he  did  not  mean  to  press  that  point,  but 
should  submit  it  to  the  Court,  without  argu- 
ment. 

He  then  contended  that  interest,  on 
the  bonds,  ought  not  to  be  allowed  after  the 
passage  of  the  act- of  1790;  1st.  Because  the 
auditor  was  directed  to  issue  warrants  to 
Newton  chargeable  on  the  aggregate  fund,, 
for  the  amount  of  the  debt;  2d.  Be- 
cause the  presumption  is,  that  the  act 
passed  at  the  instance  of  Newton ;  who,  it 
is  believed,  was  a  member  of  the  Legisla- 
ture at  the  time ;  3d.  Because  the  auditor 
was  always  ready  to  issue  the  warrants,  on 
application  ;  and,  4th.  Because  the  Legis- 
lature, at  the  same  session,  constituted  an 
aggregate  fund,  out  of  which  they  were  ta 
be  paid.  This  law  directing  the  pay- 
ment of  the  debt  annulled  the  old  bonds; 
and  may  be  considered  equal  to  a  tender 
between   individuals. 

Randolph,  for  the  appellee.  In  times  of 
great  distress,  Newton  lent  a  considerable 
sum  of  money  to  the  government  of  Vir- 
ginia. The  principal  remained  unpaid 
throughout  the  war;  though  the  interest 
was  received  in  paper  money;  and,  in  the 
loss  sustained  thereby,  Newton  only  shared 
the  fate  of  other  citizens. 

It  was  the  duty  of  the  auditor  to  issue 
his  warrants  annually  for  the  interest ; 
and  nothing  but  an  actual  payment  of  the 
principal  could  prevent  it.  It  is  true  that 
in  1790,  an  act  passed  directing  the  auditor 
to  issue  his  warrants  on  the  aggregate 
fund,  for  the  amount  of  this  debt;  but 
the  strongest  presumptive  evidence  of  the 
property  of  that  fund,  was  that  Newton 
did  not  receive  payment.  Admitting  him 
to  have  been  a  member  of  the  Legislature 
at  that  time,  and  that  he  applied  for  his 
money,  was  he  bound  to  receive  a  paper 
drawn  on  a  fund  to  be  composed  of  arrear- 
ages of  taxes,  which  might  never  come  into 
the  treasury?  If  he  had  not  discovered, 
upon  inquiry,  that  there  was  no  money  in 
that  fund,  he  certainly  would  have  received 
his  warrants  from  the  auditor. 

The  passage  of  this  law  may  be  likened 
to  an  order  drawn  by  an  individual  to  dis- 
charge an  old  <lebt.  Where  a  collateral 
fund  is  provided  to  discharge  an  existing 
debt,  if  the  fund  prove  unproductive,  the 
debt  remains  unsatisfied.  Unless  it  be 
shewn  that  the  Commonwealth  had  money 
lying  in  the  aggregate  fund,    to    discharge 


52 


«   HEN.  &  M. 


ROWTON  V.  ROWTON. 


02-83 


this  debt,   the    interest    cannot    be    extin- 
guished. 
"92  *Attorncy-General,  in  reply.     There 

is  no  evidence  that  the  aggregate 
fund  was  in  the  situation  represented  by 
Mr.  Randolph.  Ought  not  Newton,  by 
«ome  act,  to  have  shewn  that  he  disap- 
proved of  the  law,  or  that  he  had  applied 
at  the  treasury  and  could  not  receive  his 
money?  There  is  such  violent  presumption 
of  his  assent,  that  proof  to  the  contrary 
must  come  from  him,  not  from  the  Com- 
monwealth. There  certainly  is  some 
weight  in  the  objection,  that  the  act  of 
1790,  created  a  new  debt;  and  that  unless 
Newton  could  shew  that  he  had  applied  at 
the  treasury  for  payment  under  the  law, 
without  effect,  the  interest  ought  to  cease. 
Wednesday,  November  5.  The  President 
delivered  the  opinion  of  the  Court,  (all  the 
Judges  being  present, )  that  the  judgment 
of  the  District  Court  should  be  affirmed. 


Rowton  V.  Rowton. 

Wednesday.  November  6.  18C6. 

Dower- BqulUble  E*Utc.»-Under  the  act  of  1785, 
glviog^  a  widow  dower  in  a  trust  estate,  it  seems 
tbat  she  is  entitled  to  dower  in  an  equitable  estate 
in  fee-simple,  contracted,  by  verbal  ag^reement,  to 
be  conveyed  to  her  late  hasband,  provided  the 
contract  be  proved  to  be  such  as  would  authorise 
a  Court  of  Equity  to  decree  the  legal  estate. 

Statute  of  Frauds. t— The  statute  of  frauds  will  avail 
the  defendant,  althougrh  it  be  not  formally 
pleaded. 

Same— Application— Verbal  Evidence  Contradictory.— 
Where  the  verbal  evidence  of  an  asrreement  Is 
contradictory,  the  statute  of  frauds  oufht  espe- 
cially to  apply  asrainst  it. 

Chancery  Practice— Evidence  Conflicting— Issue  Discre- 
tionary.t— The  directing  an  issue,  for  the  purpose 
of  ascertainiDff  disputed  facts,  is  discretionary 
with  a  Court  of  R:quity.  which  may  decide  on  the 
evidence  relative  to  such  facts,  without  a  Jury. 

Same-Affldavlto-Pallure  to  Object  at  Hearing- Ef- 
fect, f— It  seems,  that  if  affidavits  be  excepted  to 
at  the  rules,  and  not  objected  to  at  the  hearing  in 
the  Court  of  Chancery,  but  allowed  to  be  read, 
the  former  exception  is  waived,  and  cannot  be  re- 
peated in  the  Court  of  Appeals. 

William   Rowton,  sen.  havinjg^  recovered, 
by  an  action  of  ejectment    in    Prince    Ed- 


*Dower-E4|ttlUble  Estate.— See  monographic  noU 
on  "Dower"  appended  to  Davis  v.  Davis,  25  Gratt. 

Statute  of  Fraud— Parol  Contract  for  Conveyance  of 
Land— Part  Pertormance.— For  a  collection  ot  author- 
itles  on  this  subject,  see  foot-noU  to  Parrill  v.  Mc- 
KlQley.  9  Gratt.  I,  containing  extract  from  Miller  v. 
Loreniz,  39  W.  Va.  172.  19  S.  E.  Kep.  395.  In  which 
extract,  many  cases  on  this  subject  are  cited,  among 
others,  the  principal  case. 

The  principal  case  is  also  cited  in  Argenbrlght  v. 
Campbell,  3  Hen.  &  M.  168, 183;  Claiborne  v.  Hender- 
son. S  Hen.  &  M.  381;  Henderson  v.  Hudson,  IMunf. 
516:  Pigg.v.  Corder,  12  Leigh  80;  Loreutz  v.  Lorentz, 
14  W.  Va.  773:  Harrison  v.  Harrison.  36  W.  Va.  561.  15 
S.  E.  Rep.  89.  To  the  point  that  the  possession  which 
constitutes  sufficient  part  performance  of  a  parol 
contract  for  the  sale  of  land  to  call  forth  the  aid  of 
a  court  of  equity  in  enforcing  it,  must  be  referrible 
to  the  agreement  set  up,  the  principal  case  was 
cited  in  Payne  v.  Graves,  5  Leigh  577. 

See  monographic  note  on  'Speciflc Performance" 
appended  to  Hanna  v.  Wilson,  3  Gratt.  248. 

^Chancery  Practice— Evidence  Conflicting— Issue  Dis- 
cretionary. —  See  foot-note  to  Magill  v.  Manson,  20 
Gratt  527;  foot-note  to  Hord  v.  Colbert,  28  Gratt.  50; 
monographic  no^«  on  "Issue  Out  of  Chancery"  ap- 
pended to  Lavell  V.  Gold.  25  Gratt.  478. 

iSame- Affidavits- Failure  to  Object  at  Hearing- 
Effect.— Although  affidavits 'be  excepted  to  at  the 
rules  if  they  are  not  objected  to  at  the  hearing,  but 
allowed  to  be  read,  the  former  exception  is  waived, 
and  cannot  be  repeated  in  the  court  of  appeals.  To 
this  point,  the  principal  case  was  cited  in  Fant  v. 
Miller.  17  Gratt  227.  See  further,  on  this  subject. 
footrnoU9\x>T2ini  v.  Miller,  17  Gratt  188,  and  Beverley 
V.  Brooke,  2  Leigh  42Sl 


ward  District  Court,  a  tract  of  land,  of 
which  his  son  Joseph  Rowton  was  in  pos- 
session at  the  time  of  his  death,  Mary  Row- 
ton,  the  widow,  filed  '  a  bill  of  injunction 
in  the  High  Court  of  Chancery  stating, 
that  a  contract  had  been  made  between  the 
said  William  and  Joseph,  that,  if  the  latter 
would  remove  from  New  River,  where  he 
had  resided,  to  the  county  of  Charlotte, 
and  settle  in  his  neighborhood,  the  former 
would  give  him  a  title  in  fee-simple  to  the 
said  tract  of  land ;  that  Joseph  Rowton  had 
accordingly  removed  at  a  great  expense, 
and  made  valuable  improvements  on  the 
land;  that,  in  consideration  thereof,  he 
was  entitled  to  a  specifio  execution  of  the 
contract,  and  the  complainant  his 
widow  to  dower  in  the  said  land. 
93  *The  answer  denied  all  the  material 
allegations  in  the  bill ;  insisting  that 
Joseph  Rowton,  was  entitled  by  the  agree- 
ment to  a  life  estate  only,  and  that  if  he 
died  without  children,  the  land  was  to  re- 
vert to  William  Rowton  and  bis  heirs,  and 
also  relying  on  the  statute  of  frauds,  as 
the  contract  had  not  been  in  writing. 

A  great  variety  of  contradictory  evidence 
was  exhibited  on  both  sides.  The  Chan- 
cellor finally  decreed  that  the  widow  was  en- 
titled to  dower,  and  perpetuated  the  injunc- 
tion; from  which  decree  an  appeal  was 
taken  to  this  Court. 

Wickham,  for  the  appellant,  stated,  that 
the  only  question  was,  whether  the  wife 
could  be  endowed  of  an  equitable  estate, 
which  belonged  to  her  late  husband ;  and 
it  was  a  mere  matter  of  evidence,  in  this 
case,  whether  the  husband  had  such  an 
estate,  or  not;  for  it  was  not  even  asserted 
that  he  had  a  legal  estate.  If  the  husband 
died  since  the  act  of  1785,  as  it  was  said  he 
did,  (viz.  in  1793,)  he  was  not  prepared  to 
say  that  the  wife  was  not  entitled  to  dower ; 
provided  it  should  appear  that  he  had  such 
an  equity  in  a  fee  simple  estate  as  would 
authorise  a  Court  of  Chancery  to  decree  the 
legal  estate.  But  he  could  not  admit  that 
this  was  proved  by  the  testimony  in  the 
cause. 

Call,  on  the  same  side.  The  principal, 
and,  perhaps,  the  only  question  in  this 
cause  is,  whether  there  over  did  exist  such 
a  contract  as  that  stated  in  the  bill.  Some 
of  the  witnesses,  indeed,  attempt  to  prove 
that  old  Rowton,  the  father  of  the  appel- 
lee*s  husband,  did  promise  his  son  that  if 
he  would  remove  from  New  River,  the  place 
of  his  residence,  and  settle  by  him,  he  would, 
by  his  will,  give  him  the  land,  of  which 
dower  is  now  claimed ;  and  that,  in  conse- 
quence of  this  promise,  the  son  did  actually 
remove,  and  take  possession  of  the  land ;  on 
which  he  made  considerable  improvements. 
Opposed  to  this  is  the  testimony  of  wit- 
nesses, much  more  numerous,  and  equally 
respectable,  proving,  that  both  the  old  man 
and  his  son,  declared  that,  as  the  latter  had 
no  children,  he  was  only  to  have  an  estate 
for  life  in  the  land^  in  case  he  survived  his 
father.  The  uniform  system  of  old  Row- 
to*^  appears  to  have  been  never  to  give  an 
estate  in  fee-simple,  to  any  of  his  children, 
lest  they  might  die  without  issue,  and  the 
lands  go  out  of  his  family.  This  is  strong 
presumptive  evidence  that  no  such  contract 
as  that  contended  for  by  the  appellee   ever 
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did  exist.  But  if  the  court  should  be  of 
opinion  that  there  is  any  weight  in  the  evi- 
dence adduced  on  the  part  of  the  appellee, 
yet  the  Chancellor  certainly  erred  in  mak- 
ing a  final  decree,  in  the  first  instance. 
Where  there  is  such  contradictory  evidence, 
an  issue  ought  to  have  been  directed. 

Randolph,  for  the  appellee.  Whatever  the 
evidence  may  be,  in  this  case,  ours  is  a 
most  reasonable  claim.  Notwithstanding 
the  appellant,  in  his  answer,  so  roundly 
denies  those  parts  of  the  allegations  of  the 
bill  to  which  it  is  responsive,  and  intro- 
duces new  matter  by  way  of  avoid- 
94  ance,  *yet  the  answer  is  not  evidence ; 
because  it  is  contfadicted  as  to  the 
first,  and  unsupported  as  to  the  latter  by 
the  whole  current  of  testimony.  It  will  be 
found  from  the  evidence,  either  that  Joseph 
Rowton.  the  husband  of  the  appellee,  had 
a  right,  which  might  be  enforced  to  a  fee- 
simple  estate  from  his  father,  or  that  there 
are  peculiar  equitable  circumstances,  in 
this  case,  which  entitle  the  wife  to  dower. 
He  then  took  a  comprehensive  view  of  the 
evidence ;  from  which  he  concluded,  that  a 
sufficient  consideration  was  established  to 
have  entitled  Joseph  Rowton  to  a  specific 
executon  of  the  contract,  by  a  conveyance 
of  the  land  in  fee-simple;  and  that  his  dec- 
larations concerning  his  want  of  title  arose 
from  an  erroneous  impression  on  his  part, 
that  because  no  writing  had  passed  between 
his  father  and  himself,  he  was  without 
remedy.  But  declarations  made  under  an 
ignorance  of  law  or  fact,  cannot  prejudice 
the  party  making  them. 

Mr.  Wickham  had  said  that  this  cause 
depended  upon  a  mere  matter  of  fact.  He 
wks  of  the  same  opinion;  and  of  course 
nothing  was  to  be  said  about  the  statute  of 
frauds.  But  if  there  should  be,  it  might  be 
answered,  that  the  statute  was  not  pleaded, 
and  that  the  contract  was  executed.  Joseph 
Rowton  having  an  equitable  fee-simple 
estate  vested  in  him,  the  wife  was  legally 
entitled  to  dower.  But  she  had  also  strong 
equitable  and  moral  claims.  Having  been 
induced  by  the  promises  of  old  Rowton  to 
forsake  a  comfortable  abode  among  her 
friends,  and  having  contributed  jointly 
with  her  husband  to  the  improvement  of 
the  land,  she  had  a  right  to  expect  a  shelter 
from  the  inclemency  of  the  weather.  To 
deprive  her  of  this  right,  and  to  give  to  the 
heirs  of  old  Rowton  the  fruits  of  all  the 
labour  of  his  son  expended  on  the  land, 
would  be  to  encourage  the  height  of  fraud 
and  iniquity. 

Wickham  in  reply.  It  is  unnecessary  to 
take  up  the  time  of  this  Court  in  consider- 
ing what  will  be  the  situation  of  the  wife, 
if  she  should  not  recover  her  dower.  The 
only  question  is,  whether  the  husband  had 
a  fee-simple;  for  in  no  other  estate  can 
dower  be  had  in  this  country.  He  would 
consider  the  case  as  if  the  husband  was 
now  before  the  Court,  applying  for  a  specific 
performance  of  the  agreement. 

The  contract  attempted  to  be  proved  was 
a  mere  nudum  pactum,  and  might  be  re- 
voked at  any  time.  It  is  denied  that  it 
ever  did  exist,  to  the  extent  contended  for 
by  the  appellee.  The  statute  of  frauds  was 
as  substantially  pleaded,  as  is  ever  required 
in    a    Court    of    Equity ;    the     defendant, 


95  *in  his  answer,  after  denying  the  al- 
legations of  the  bill,  insists,  that  the 
agreement,  being  a  mere  parol  one,  could 
not  have  been  enforced,  so  as  to  entitle  the 
wife  to  dower. 

The  improvements,  which  have  been  re- 
lied upon  as  forming  a  consideration  for  a 
specific  execution,  were  no  more  than  such 
as  a  tenant  for  life  would  be  induced  to 
make.  There  was  no  fraud  in  peimitting 
the  son  to  carry  them  on ;  because  the  old 
man  always  declared  that  he  never  would 
give  him  an  absolute  estate  in  the  land,  un- 
less he  had  children.  It  is  admitted  that 
Joseph  might  have  enforced  a  life  estate, 
but  nothing  more.  And  all  the  testimony 
may  be  reconciled  by  considering  the  con- 
tract as  a  gift  to  Joseph'  for  life,  remainder 
to  his  children. 

Curia  advisare  vult. 

Wednesday,  November  12.  The  Judges 
delivered  their  opinions. 

JUDGE  TUCKER.  The  appellee,  the 
widow  of  Joseph  Rowton,  filed  her  bill 
against  the  appellant,  his  father,  for  dower 
in  400  acres  of  land,  to  which  she  allege* 
the  son  had  an  equitable  title  in  fee-sim- 
ple ;  the  foundation  of  which  will  be  stated 
hereafter.  The  defendant,  the  father,  in 
the  most  express  and  positive  terms,  denies 
all  the  allegations  of  the  bill. 

The  original  foundation  of  the  widow's 
claim  is  thus  stated  by  Thomas  Harvey, 
one  of  the  witnesses ;  that  in  the  year  1787 
or  1788,  Joseph  Rowton,  the  son,  being  on 
a  visit  at  his  father's  in  Charlotte  County, 
(from  New  River,  where  he  had  lived  for 
some  time,)  came  to  the  witness's  house, 
and  asked  him  to  ride  over  to  his  father's, 
which  he  did.  When  there,  old  Rowton 
said  to  the  witness,  '*!  want  my  son  Joe  to 
come  and  live  by  me;  he  is  a  handy  man, 
and  I  want  him  to  live  by  me:  I  intend  to 
give  the  land  over  Cub  Creek  to  my  son 
William,  the  place  where  I  now  live  to  my 
son  John,  and  the  place  where  Frank  Clark 
lived  to  my  son  Joe :"  then  added,  that  Wil- 
liam and  Joe  should  pay  the  taxes  on  their 
parts,  but  he  would  pay  them  on  John's. 
Joseph  answered  his  father,  **I  don't  like  to 
improve  the  land,  without  I  have  a  right  to 
it;"  the  old  man  answered;  *^My  son,  I 
have  .willed  it  to  you,  and  I  will  never  take 
it  away  from  you,  while  I  live,  and  what 
more  do  you  want?"  **Well,  then,"  replied 
Joe,  *'I  will  move  down."  That  Joseph 
Rowton  did  move  down  to  the  land,  made 
considerable  improvements  on  it,  and  con- 
tinued there  till  the  day  of  his  death.  Jo- 
seph appears  to  have  been  at  that  time 
married  to  the  complainant,  his 
%  widow,  by  whom  he  never  *had  any 
child.  No  other  person  is  stated,  or 
appears  to  have  been  present  at  this  conver- 
sation. The  credit  of  Thomas  Harvey  is 
no  where  impeached,  unless  the  total  denial 
of  all  the  facts  charged  in  the  bill,  or  of  any 
promise  made  by  the  father  to  the  son,  to 
make  him  an  estate  of  inheritance  in  the 
land,  be  considered  as  such. 

Charles  M'Kinney,  another  witness, 
among  other  things,  deposes,  that  some  time 
in  1793,  he  was  requested  by  Joseph  Rowton, 
the  son,  to  join  him  in  building  a  mill  on 
the  land,  to  which  he  objected,  unless  his 
father  would  make  him  a   deed  for   it.     Jo- 
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seph  then  requested  the  witness  to  ask  his 
father  if  he  was  willing  to  make  him  a  deed 
for  the  land,  which  he  did ;  old  Rowton  an- 
swered, ''that  he  had  given  it  to  him,  and 
'Willed  it  to  him,  and  given  him  the  patent 
for  it,  and  that  his  son  had  possessed  it, 
and  paid  taxes  for  it  for  several  years,  and 
he  did  not  know  what  he  wanted,  but,  if  he 
could  not  take  his  word,  he  would  give 
him  a  deed  for  it."  Whether  the  mill  was 
actually  built  by  Joseph,  or  any  thing  done 
towards  it,  except  some  preparations  for 
cutting  stones  for  it,  does  not  clearly  ap- 
pear, I  think,  from  the  record.  To  counter- 
act this  evidence,  there  is  an  immense  mass 
of  testimony  in  the  record,  (some  of  which 
was  objected  to  on  the  part  of  the  widow, 
and,  in  my  apprehension,  very  properly, 
particularly  the  affidavit  of  William  Row- 
ton,  jun.  taken  at  his  father's  house  before 
a  magistrate,  who  would  not  permit  him  to 
t>e  cross-examined,  and  several  others  ap- 
pear to  have  been  taken  in  the  same  man- 
ner,) to  prove  repeated  declarations  by  old 
Rowton,  that  he  had  never  given  his  son 
the  land,  nor  ever  intended  to  give  it  to 
him  but  for  his  life,  unless  he  had  children  ; 
that  he  always  paid  the  taxes;  that  he 
threatened  some  persons,  whom  he  found 
cutting  timber  upon  it,  with  a  suit;  that 
Joseph  Rowton,  on  a  variety  of  occasions, 
said  he  had  no  right  to  the  land,  and  that 
he  was  afraid  his  father  never  would  make 
him  a  right  to  it ;  that,  on  more  than  one 
occasion,  he  endeavoured,  through  the 
medium  of  friends,  to  prevail  on  his  father 
to  make  him  a  deed,  who  constantly  refused, 
alleging  he  never  intended  to  give  any  of 
his  sons  more  than  a  life  estate  in  their 
lands,  unless  they  should  have  children, 
that  the  lands  might  not  go  out  of  his  own 
family.  But  none  of  the  testimony  goes  to 
contradict  the  declarations  made  to  Thomas 
Harvey  and  Charles  M'Kinney.  Joseph 
Rowton's  acknowledgments,  as  above 
stated,  appear  always  to  have  been  made  as 
a  ground  of  complaint  and  dissatis- 
97  faction  *at  his  father's  conduct,  but 
never  to  him,  or  in  his  presence. 
Having  thus  stated  what  I  consider  to  be 
the  substance  of  the  whole  evidence  on  both 
sides,  as  far  as  it  appears  to  me  to  be  ma- 
terial^ I  shall  proceed  to  •consider  it. 

The  testimony  of  Thomas  Harvey  is  a  di- 
rect, substantial,  and  positive  affirmation 
of  a  particular  fact,  not  contradicted  by  any 
other  testimony,  nor  even  denied  by  the  an- 
swer, except  by  implication  and  evasion; 
and,  to  my  apprehension,  amounts  to  full 
proof  of  a  contract  between  the  father  and 
the  son,  in  the  terms  detailed  in  his  depo- 
sition. I  consider  it  as  an  undeniable  posi- 
tion, both  at  law  and  in  equity,  that  one 
witness,  whose  credibility  is  not  im- 
peached, who  deposes  clearly  and  positively, 
in  affirmation  of  any  fact  to  which  that 
witness  was  privy,  is  entitled  to  belief  more 
than  a  dozen  witnesses,  who  merely  depose 
to  their  own  ignorance  of  that  particular 
fact,  though  by  possibility  they  might  have 
been  in  such  a  situation  as  to  have  seen  or 
heard  the  same,  if  their  attention  had  been 
called  to  the  acts  or  words  of  the  parties  at 
the  time.  As,  if  a  question  were  made, 
upon  the  plea  of  nil  debet,  at  law,  whether 
the  supposed  indorser  of  a  bill  of  exchange 


actually  did  write  his  name  on  the  back  of 
it,  if  one  witness,  present  in  a  coifee-house 
or  exchange,  should  swear  that  he  saw  the 
party  write  his  name  upon  the  bill,  such 
evidence,  if  the  credit  of  the  witness  be 
unimpeached,  ought  to  weigh  more  than 
the  testimony  of  a  dozen  persons  present 
in  the  same  coffee-house  at  the  same  time, 
who  should  swear  that  they  did  not  see  him 
write  his  name  on  the  bill,  though  all  of 
them  ^ere  in  such  situations  as  that,  by 
possibility,  they  might  have  seen  him  do 
so,  or  might  have  remembered  that  he  did 
so,  had  their  attention  been  equally  drawn 
that  way,  as  that  of  the  witness  affirming 
the  fact.  And  such  testimony  ought,  more- 
over, to  countervail  that  of  fifty  witnesses 
declaring  that  they  had  heard  the  supposed 
indorser  declare  that  he  never  had  indorsed 
a  bill  of  exchange  in  his  life,  nor  ever 
would  as  long  as  he  should  live.  Now,  the 
indorsement,  in  the  one  case,  and  the  con- 
tract between  the  father  and  son,  in  the 
present  case,  being  the  very  gist  and 
toundation  of  the  suit  in  each  case,  if  the 
proof  of  the  execution,  in  either,  rest  upon 
such  positive,  direct,  and  affirmative  testi- 
mony, ought  that  evidence  to  be  shaken  by 
the  declarations  of  witnesses  not  present 
at  its  completion?  If  not,  the  proof  of  the 
original  contract  between  the  father  and 
the  son,  in  the  presence  of  Thomas  Harvey, 
and  of  the  confirmation  thereof,  afterwards, 

in    the    presence  of,    or,    rather,    ad- 
96        dressed  to  Charles  M'Kinney,  *as  the 

agent  or  friend  of  the  son,  remains 
unimpeached  by  all  the  testimony  produced 
on  the  part  of  the  father.  For  although  the 
son's  declarations,  that  he  had  no  right  to 
his  land,  and  that  he  feared  his  father  never 
would  make  him  a  right  to  it,  may  seem  to 
countenance  an  acknowledgment  on  his 
part,  that  he  had  in  fact  no  claim  upon  his 
father  for  the  land,  but  enjoyed  it  merely 
through  the  old  man's  curtesy,  as  he  ex- 
presses it  in  his  answer,  yet  this  never  was 
the  language  of  renunciation,  or  of  release 
to  his  father,  but  merely  of  complaint  to 
his  family,  friends  and  neighbours.  The 
word  right  is  generally  used  in  a  popular 
sense  in  this  country,  as  synonymous  with 
a  deed,  and  in  that  sense,  was  properly 
used  by  the  son,  when  complaining  of  his 
father's  conduct.  Or  if  it  were  not,  he 
possibly  was  not  sufficiently  versed  in  the 
maxims  of  law  or  equity  to  know,  that,  by 
performing  a  thing  at  his  father's  request, 
whereby  he  had  incurred  considerable  charge 
and  expense,  he  had  acquired  a  right  to 
compel  his  father  to  perform  his  promise. 
What  then  was  old  Rowton's  promise?  If 
you  will  move  down  and  settle  upon  the 
land,  it  shall  be  yours.  *'I  have  already 
willed  it  to  you,  and  I  will  never  take  it 
from  you  while  I  live."  '*Then,"  said  the 
son,  '*!  will  move  down;"  and  he  did  so; 
this  was  a  promise  founded  on  a  considera- 
tion chargeable  to  him  te  whom  the  promise 
was  made;  and  though  no  benefit  should 
accrue  to  the  father,  the  circumstance  of  its 
being  attended  on  the  part  of  the  son,  with 
a  charge  and  expense,  made  it  binding  on 
the  father.  The  interpretation,  as  under- 
stood by  the  son,  was,  that  he  was  to  have 
an  absolute  estate  in  the  land ;  for  he  ex- 
pressly refused  to  move  down   and  improve 
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the  land,  unless  his  tather  would  give  him 
a  right  to  it.  "My  son,'*  said  the  father, 
*'I  have  willed  it  to  you,  and  will  never  take 
it  from  you  while  I  live."  The  word  willed, 
it  is  true,  is  not  a  technical  word,  but  con- 
nected with  the  preceding  conversation  and 
condition,  insisted  upon  by  the  son,  it  ought 
to  be  understood  in  the  most  liberal  and 
beneficial  sense  for  the  son  r  for  they  are 
the  words  of  the  father:  et  verba  fortius 
accipiuntur  contra  proferentem.  Old  Row- 
ton  evidently  meant,  in  his  answer,  to  avail 
himself  of  the  equivocal  sense  in  which  the 
word  willed  might  have  been  used  by  him: 
but  that  ought  not  to  serve  his  purpose. 
He  betrayed  his  son  into  expense,  in 
removing  and  improving  the  place:  an  ex- 
pense probably  little  suited  to  his  circum 
stances,  and  which  he  never  would  have 
incurred  but  for  his  father's  proposal  and 
promise.  And  this,  in  my  opinion,  takes 
the  case  completely  out  of  the  opera 
99  tion  *of  the  statute  of  frauds,  which 
certainly  was  not  meant  or  intended 
to  countenance  or  encourage  fraud  in  one 
from  whom  the  contract  first  moved.  Hav 
ing  fully  complied  with  all  the  old  man 
proposed,  incurred  expense  and  improved 
the  place,  I  hold  him  well  entitled  to  a  per- 
formance of  his  father's  promise,  in  a 
manner  most  beneficial  for  himself  and 
family,  and,  therefore,  am  of  opinion,  that 
the  decree  be  affirmed. 

JUDGE  ROANE.  In  no  case  which  ever 
occurred  before  me,  was  the  policy  and 
utility  of  the  statute  of  frauds  made  more 
manifest,  than  in  the  present.  The  great 
mass  of  conflicting  testimony  existing  in 
it,  makes  it  probable  that  those  perjuries 
and  evils  may  have  been  produced,  which 
it  was  the  peculiar  object  of  the  statute  to 
prevent.  We  are  told  (a)  that  the  English 
statute  (which  is  substantially  .like  ours) 
was  made  to  avoid  perjuries,  and  prevent 
persona  from  swearing  verbal  agreements 
upon  others,  and  thereby  charging  them  in 
equity  to  perform  them. 

The  act  of  frauds  is  relied  on  in  the  pres- 
ent case ;  and  the  agreement,  as  charged  of 
a  promise  to  convey  an  estate  of  inheritance 
to  the  son,  is  not  confessed,  but  on  the 
contrary,  is  expressly  denied  in  the  answer. 
There  is  no  pretext,  therefore,  on  the  ground 
of  confession,  for  a  Court  of  Equity  to  dis- 
pense with  the  forms  required  by  the  stat- 
ute. It  is  not  even  confessed  in  the  answer, 
that  a  promise  was  made  to  the  son  of  an 
estate  for  his  life;  the  father,  on  the  con- 
trary, expressly  says  therein,  that  he  per- 
mitted his  son  to  live  upon  the  land,  on 
curtesy  merely.  It  is  true  that  the  son  en- 
tered upon  the  land  an  5  improved  it,  and 
this,  it  is  said,  is  an  execution  of  the  con- 
tract, and  supersedes  the  necessity  of 
proving  a  written  agreement.  This  is 
admitted;  but  yet  an  agreement  must  be 
proved  commensurate  with  the  interest  on 
which  the  appellee  founds  her  claim  of 
dower.  I  take  the  rule  to  be,  that  in  case 
of  part  performance  of  a  contract,  the 
plaintiff,  after  shewing  such  performance 
as  here,  by  building,  &c.  may  then  go  on 
to  prove  the  agreement,  by  the  confession 
of  the  defendant,  or  by  evidence  aliunde; 
but  certainly,  a  proof  of  performance,  while 


(a)  Powel  on  Contracts,  vol.  1,  p.  889. 


it  dispenses  with  the  necessity  of  a  writing, 
does  not  supply  all  evidence  whatever  of 
the  agreement,  (b)  In  the  case  before  us, 
therefore,  the  execution  of  a  contract  shall 
be  referred  to  the  agreement  as  confessed; 
viz.  of  an  estate  upon  curtesy,  unless  an 
agreement  to  give  a  larger  interest  is  proved 
against  the  father. 

But    admitting  .that    the    improve- 

100  ments  made  in  the    present  ^instance 
are    not   referable  merely  to  the  title 

of  curtesy  admitted  in  the  answer ; — to  a 
claim  resting  only  on  parental  justice  and 
affection ;  may  they  not  be  referred  to,  and 
stand  justified  by,  a  promise  of  an  estate 
for  life  to  the  son,  with  remainder  in  fee, 
if  he  had  issue ;  which,  although  not  ad- 
mitted in  the  answer,  is  the  most  that  can 
be  said  to  be  proved  against  the  father  by 
the  testimony?  Was  not  the  promise  of 
such  an  interest  enough  to  justify  the  im- 
provements made  by  the  son?  And  if  we 
go  beyond  this  line;  if  we  refer  the  expense 
and  improvements  in  quesnion,  to  the  prom- 
ise of  an  estate  in  fee,  must  we  not  prove 
the  existence  of  such  promise?  Shall  the 
proof  of  improvements  which  will  consist 
with,  and  are  justified  by  the  promise  as 
admitted  or  proved,  be  not  salisfied  thereby  ; 
but  carry  us  without  proof,  to  an  extension 
of  the  promise  to  the  farthest  possible 
limits: — to  dispense  not  only  with  the  forms 
required  by  the  statute  of  frauds,  but  to  the 
adoption  of  an  inference,  bottomed  on  no 
proof  at  all,  and  the  most  strong  which 
could  possibly  be  made  against  that  person 
for  whose  benefit  the  act  of  frauds  was 
provided?  Is  there,  in  short,  any  reason 
for  setting  up  a  construction  of  the  statute, 
in  dispensing  with  written  evidence,  which 
will  justify  a  deduction  of  an  agreement 
from  no  adequate  testimony  whatever? 
Every  thing  that  I  now  sa3*  in  relation  to 
a  case  of  total  deficiency  of  testimony, 
equally  applies  to  cases  in  which  the  testi- 
mony aliunde  is  out'veighed  by  the  testi- 
mony of  the  answer,  and  therefore,  is  no 
evidence  whereon  to  ground  any  decree 
whatever. 

The  wife,  in  the  present  case,  stands  on 
no  better  ground  than  the  son  would  do,  if 
he  were  suing  for  a  specific  performance. 
She  was  married  before  the  promise  spoken 
of  by  T.  Harvey,  and  therefore  was  not 
influenced  by  it:  the  conversation  stated  by 
M' Kinney  to  have  taken  place  in  1779,  was 
not  addressed  to  the  son,  nor  is  there  any 
certain  proof  that  it  ever  came  to  his 
knowledge. 

The  charge  in  the  bill  is,  that  the  son 
was  entitled  to  the  land  in  question  by 
promise  from  the  father,  who  assured  him 
that  a  conveyance  should  at  any  time  be 
made  him.  The  very  words  in  which  the 
promise  was  made  (if  indeed  any  promise 
is  expressly  alleged)  are  not  set  out.  The 
charge  is  of  an  estate  of  inheritance,  for  a 
lesser  interest  would  not  suffice  for  the 
wife:  but  that  charge  is  made  by  way  of 
inference,  and  not  totidem  verbis  with  any 
promise:  the  defendant  is  called  on  to  an- 
swer the  premises.  In  his  answer  he  denies 
having  ever  promised  any  estate  of  inher- 
itance,   or    any   such  estate  as  in  the 

101  said   bill  is   pretended,  and  he  *even 
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neg^atives  a  promise  of  a  life  interest, 
by  saying  that  his  son  lived  on  the  land  by 
curtesy  merely.  Is  it  not  enough  that  he 
has  answered  the  bill  in  the  manner  pro- 
pounded by  the  bill  itself?  Is  it  necessary 
that  he  should  have  entered  into  a  special 
negation  of  the  particulars  of  a  promise, 
when  none  such  is  set  out  in  the  bill?  Has 
he  not  denied  the  allegation  actually  made 
(at  most)  in  the  bill,  of  a  promise  of  an 
estate  of  inheritance ;  and  even  gone  beyond 
it,  by  denying  even  the  promise  of  an  estate 
for  life?  Shall  a  plaintiff  who  ca\\s  a  de- 
fendant into  a  Court  of  Equity,  be  permitted 
to  deny  the  sufficiency  of  an  answer  made 
by  a  mere  negation  of  the  fact  charged,  and 
with,  at  least,  as  much  particularity  as  the 
charge  itself  is  made? 

The  testimony  of  T.  Harvey,  I  admit,  is 
extremely  strong,  but  it  is  outweighed  by 
the  testimony  of  the  answer:  that  testi- 
mony will  not  prevail  against  the  answer, 
unless  it  is  corroborated  by  other  evidence ; 
and  if  the  answer  is  equally  corroborated, 
it  will  still  preponderate.  The  testimony 
of  T.  Harvey,  therefore,  taken  singly,  is 
wholly  insufficient  to  establish  the  agree- 
ment in  question. 

I  will  take  a  short  view  of  the  testimony 
supporting  that  deposition,  and  of  that 
supporting  the  answer.  M'Kinney  says, 
that  in  1779  or  1780,  he  heard  old  Row  ton 
declare  his  intentions  relative  to  his  son 
Joseph,  but  these  were  merely  his  inten- 
tions, not  declared  to  Joseph,  and  formed 
no  contract.  He  says,  that  in  1791,  old 
Row  ton  said  he  had  willed  the  land  to  Joe, 
(but  it  does  not  appear  what  estate  therein 
was  willed,)  and  had  given  him  the  patent 
therefor.  Abundant  other  testimony  in 
this  cause  shews,  that  the  patent  was 
merely  delivered  to  enable  the  son  to  ascer- 
tain the  lines  of  the  tract.  He  says,  (in 
addition,)  that  in  1791,  old  Rowton,  speak- 
ing respecting  a  mill  seat,  said  he  would 
make  his  son  a  deed  for  the  land :  but  C.  an- 
other witness,  on  the  contrary,  says,  that 
Joseph  Rowton  told  him  his  father  had 
refused  to  make  him  a  right  even  for  the 
mill  seat.  H.  Hines  also  proves  a  refusal 
on  the  part  of  old  Rowton,  and  these,  with 
other  circumstances  as  to  this  subject,  out- 
weigh M'Kinney's  testimony  respecting 
the  willingness  of  old  Rowton  to  make  a 
deed.  Puckett's  testimony  seems  somewhat 
in  favour  of  the  appellee,  but  it  is  discred- 
ited by  Molloy  Rowton 's  relation  of  a  dif- 
ferent account  having  been  given  by  him, 
at  the  time  of  the  conversation  between  old 
Rowton  and  himself.  W.  Harvey  proves 
merely  general  declarations  by  old  Rowton 
of  his  intentions,  but  not  made  to  Joseph. 
As  to  the  testimony  of  old  Rowton 's  decla- 
rations at  the  funeral,  I  lay  no  stress  what- 
ever upon  them.  His  situation  and  feelings, 
at  the  time,  produced  those  declara- 
102  tions,  *which  I  regret  exceedingly  he 
has  not  substantiated :  but  we  are  to 
be  governed  by  the  law  of  the  case. 

Such  is  the  testimony  coming  in  aid  of 
T.  Harvey's  deposition.  I  doubt  whether 
(checked  as  I  have  already  stated  it  to  be) 
it  would  outweigh  the  single  answer  of  the 
father:  but  that  answer  is,  on  the  contrary, 
powerfully  supported. 

W.    Rowton,     jifn.    (disinterested  at    the 


time)  says  that  after  his  brother  Joseph 
settled  on  the  land,  he  heard  him  say  **that 
his  father  never  promised  him  the  land 
longer  than  for  his  life,  and  then  to  return 
to  the  rest  of  the  children."  Suppose  Jo- 
seph were  now  suing  for  a  title,  would  not 
this  admission  completely  stop  him.  H.  H. 
and  J.  B.  prove  Joseph's  declarations  (less 
strong)  but  to  the  same  effect.  S.  B.  heard 
Joseph  say,  a  few  days  before  his  death, 
**that  his  father  still  refused  to  give  him 
the  land. "  W.  B.  heard  Joseph  say,  after  he 
lived  on  the  land,  that  he  had  no  right  to 
his  land,  except  he  had  children.  Many 
witnesses  prove  old  Rowton's  declarations 
to  the  same  eifect.  M.  P.  B.  to  the  same 
effect.  B.  W.  and  N.  B.  both  say  they  have 
often  heard  Joseph  say,  since  he  lived  upon 
the  land,  that  his  father  never  would  agree  to 
give  him  the  land  longer  than  tor  life;  and 
the  latter  witness  proves  that  the  appellee 
admitted  that  her  husband  knew  this  before 
he  moved  down.  J.  W.  has  heard  Joseph 
say,  he  had  no  right  to  the  land,  and  did 
not  know  whether  his  father  ever  would  give 
him  one.  I  will  readily  admit,  that  this 
term  ^^right,"  standing  singly,  might  be 
taken  as  meaning  a  deed ;  but  in  this  case, 
where  there  is  so  much  testimony  shewing 
even  Joseph's  own  admission  that  no  agree- 
ment had  ever  been  made  to  convey  the 
land,  I  cannot  understand  it  in  that  limited 
sense. 

Several  affidavits  taken  in  this  cause,  and 
read  in  the  Court  of  Chancery,  are  objected 
to,  on  the  ground  that  M'Kinney  was  pre- 
vented from  asking  questions.  The  answer 
is,  that  if  it  is  now  (in  this  Court)  regular 
to  make  the  objection,  yet  M'Kinney  is  not 
shewn  to  have  been  an  agent;  and,  if  not, 
he  had  certainly  no  right  to  obtrude  him- 
self into  the  cause :  he  was  often  asked  by 
the  magistrate  to  shew  his  authority  for 
intermeddling  in  the  cause,  but  shewed 
none.  Unless,  therefore,  we  are  prepared 
to  say  that  a  magistrate  is  bound  to  permit 
any  person  whatever  to  examine  witnesses 
convened  t)efore  him  by  the  parties  to  a 
suit,  we  must  admit  that  his  refusal  in  this 
instance  was  correct.  But  whether  he  were 
shewn  to  be  an  agent  or  not,  his 
103  manifest  ^solicitude  on  this  subject 
would,  at  least,  weaken  his  testi- 
mony, considered  to  be  so  important  by  the 
appellee. 

I  have  thus  glanced  at  the  testimony  in 
this  cause.  In  general,  I  do  not  think  it 
necessary  to  particularize  and  comment 
upon  the  testimony ;  but  in  cases  depending 
upon  it,  I  think  it  enough  to  declare  the 
result  of  my  reflections  thereupon.  In  this 
case,  however,  it  seems  necessary,  as  a 
difference  of  opinion  exists  as  to  the  weight 
of  evidence. 

With  deference  to  the  opinions  of  other 
gentlemen,  I  must  contend,  that  the  evi- 
dence of  the  answer,  and  other  testimony 
agreeing  therewith,  greatly  preponderate 
in  this  case,  and  that  there  is  no  agree- 
ment proved  in  this  cause,  which  will  au- 
thorise us  to  sustain  the  pretensions  of  the 
appellee,  and  that,  therefore,  the  decree 
should  be  reversed. 

JUDG^  FLEMING.  The  only  material 
question  in  this  cause  seems  to  be,  whether 
the  appellee  has  shewn  a  title  in  equity,  to 
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dower  in  the  lands  in  question,  of  which 
her  late  husband  died  possessed?  And, 
theie  bein^  a  g^reat  contrariety  of  testimony 
in  the  case,  it  required  more  than  ordinary 
attention  to  scan  it,  in  order  to  discern  on 
which  side  the  evidence  preponderates. 
The  two  most  material  witnesses  in  favour 
of  the  claim,  are  Thomas  Harvey  and 
Charles  M'Kinney:  and,  though  I  cannot 
suppose  either  of  them  guilty  of  perjury, 
yet  there  are  circumstances  disclosed  in  the 
course  of  the  testimony,  sufficient  to  con- 
vince me,  that  each  of  them  had  a  strong 
bias  on  his  mind  in  favour  of  the  appellee; 
and,  first,  with  respect  to  Harvey. — It  ap- 
pears that  the  timber  which  J.  Puckett  in 
his  deposition  mentions  himself  to  have 
been  employed  in  cutting,  when  challenged 
for  so  doing  by  old  Rowton,  was  for  Har- 
vey's saw-mill;  who,  no  doubt,  as  the  tim- 
ber was  cut  by  leave  of  Joseph  Rowton, 
wished  the  title  in  the  land  to  be  established 
in  him;  especially  as  old  Rowton  threatened 
him  with  a  suit  for  procuring  that  very 
timber  to  be  cut :  and  I  have  not  a  doubt 
but  Puckett,  who  was  employed  by  Harvey 
to  get  the  timber,  has  sworn  falsely ;  for  he 
says  in  his  deposition,  that,  as  soon  as  he 
told  old  Rowton  he  was  getting  the  timber 
by  Joseph's  permission,  the  old  man  re- 
plied, **Very  well,  for  it  is  Joseph's  land, 
and  he  had  a  right  to  do  as  he  pleased 
with  his  own;"  which  was  very  different 
from  the  old  man's  conduct  and  conversa- 
tion respecting  the  land,  and  is  not  to  be 
believed:  especially  as  he  (Puckett)  told 
one  of  the  witnesses  (when  he  went  to  grind 

his  axes,  soon  after  the  transaction) 
104      that  **when   he  *was   cutting    timber 

off  the  land  for  Thomas  Harvey's 
saw-mill,  old  Rowton  was  very  angry, — 
asked  what  right  his  son  had  to  give  Tom 
Harvey  leave?  said  that  his  son  Joseph  had 
not  a  foot  of  land  that  he  knew  of ;  and  or- 
dered Puckett  to  clear  himself  off  the  land, 
and  cut  no  more  timber  on  it — damned  him, 
and  Tom  Harvey  too,  and  said  he  would 
sue  them  both."  This,  I  believe,  was  a 
true  account  of  the  matter,  as  it  was  told 
immediately  after  it  happened,  and  seems 
perfectly  consistent  with  the  temper  and 
general  conduct  of  old  Rowton. — With  re- 
spect to  M'Kinney,  it  appears  from  his  own 
deposition,  as  well  as  from  other  testimony 
in  the  cause,  that  he  was  anxious  to  join 
Joseph  Rowton  in  building  a  mill  on  the 
land,  which  the  latter  would  not  undertake, 
unless  he  had  an  absolute  title  to  it.  It 
also  appears  by  the  record,  that  M'Kinney, 
although  a  witness  himself,  and  not  an 
agent  of  the  appellee,  was  busy  interro- 
gating other  witnesses  on  their  examina- 
tion, until  restrained  by  the  magistrate 
before  whom  their  depositions  were  taken  ; 
and,  to  shew  his. enmity  to,  and  prejudice 
against  William  Rowton,  sen.  he  told  one  of 
the  witnesses,  that  if  he  was  in  Joseph 
Rowton 's  place,  he  would  hire  negroes,  cut 
down  the  land,  and  wear  it  out. 

These  circumstances  induce  me  to  attend 
to  the  testimony  of  M'Kinney  and  Harvey 
with  caution  and  distrust.  Thomas  Harvey 
says,  that  in  1787  or  1788,  he  was  at 
old  "Rowton's  with  his  son  Joe,  who  then 
lived  on  New  River,  when  the  father  said 
to  the  deponent,  **I  want    my    son    Joe    to 


come  down  and  live  by  me;  he  is  a  handy 
man. — I  intend  to  give  the  land  where 
Frank  Clarke  lived,  (being  the  land  in  ques* 
tion,)  to  my  son  Joe;"  Joseph  answered  his 
father,  **I  don't  like  to  improve  land  with- 
out I  have  a  right  to  it."  The  old  mao 
answered,  "My  son,  I  have  willed  it  to  you, 
and  I'll  never  take  it  away  from  you  while  I 
live,  and  what  more  do  you  want?"  **Well 
then,"  replied  Joseph,  "I  will  come  down." 
He  did  move  down  to  the  same  land, 
made  considerable  improvements  on  it,  and 
continued  there  until  his  death.  Admitting 
the  above  relation  of  a  conversation  between 
William  Rowton  and  his  son  Joseph,  to  be 
literally  true,  it  does  not,  in  my  conception, 
amount  to  a  contract  to  convey  to  the  latter 
a  fee-simple  in  the  land  in  question.  It 
was  a  promise  (on  good  consideration  I  ad- 
mit) that  Jospeh  should  enjoy  the  land,  at 
least  during  the  life  of  the  father,  and  every 
one  knows  that  a  will  may  be  revoked  at 
any  time  during  the  life  of  the  testator. — 
Charles  M'Kinney  says,  that  in  1779  or 
1730,     William    Rowton,  sen.    speaking    of 

dividing    his    lands   among  his  sons, 
105      *8aid  he  had  given  to  Jospeh  400  acres 

on  Rattle  Snake  Creek ;  that  Joe  had 
hired  John  Smith,  his  brother-in-law,  to 
clear  a  piece  of  ground,  and  build  a  cabin 
on  his  part  of  the  land,  which  he  intended 
for  a  shop;  (there  was  a  beginning  of  an 
improvement  about  that  time,  but  it  was 
dropped,  in  consequence  of  Joseph's  going 
a  tour  in  the  array;)  that  in  1787,  one 
James  Rather  settled  on  the  land,  by  per- 
mission of  William  Rowton,  sen.  and  it  be- 
ing  reported  that  Rather  had  a  lease  for 
seven  years,  the  old  man  said  it  was  false ; 
— that  he  permitted  him  to  remain  there 
only  until  his  son  Joseph  should  see  cause 
to  come  himself,  let  the  time  be  long  or 
short,  and,  that  in  the  month  of  April, 
1789,  Joseph  came  from  New  River,  and 
took  possession.  What  M'Kinney  and  other 
witnesses  have  said  respecting  the  taxes, 
finding  the  lines,  and  William  Rowton, 
junior's  having,  in  1788,  rented  the  land  to 
Francis  Clarke,  in  behalf  of  his  brother 
Joseph,  is  perfectly  consistent  with  the  lat- 
ter's  having  only  an  estate  for  life  in  it ; 
and  the  circumstance  of  the  patent's  hav- 
ing been  sent  to  him,  is  fully  explained  by 
several  of  the  witnesses,  as  being  for  the 
purpose  of  finding  the  lines  between  Row- 
ton  and  Stith.  M'Kinney  further  deposeth, 
that,  when  he  was  about  joining  Joseph 
Rowton  in  building  a  mill  on  the  land,  he 
requested  the  deponent  to  ask  his  father  if 
he  was  willing  to  make  him  a  deed  for  it? 
which  he  did,  and  old  Rowton  answered, 
'^that  he  had  given  it  to  him,  and  willed  it 
to  him,  and  given  him  the  patent  of  it,  and 
that  the  said  Joseph  had  possessed  it,  and 
paid  taxes  on  it  for  several  years,  and  he 
did  not  know  what  more  he  wanted:  but 
if  he  would  not  take  his  word,  he  would 
give  him  a  deed  for  it."  But  the  witness 
does  not  say  what  kind  of  deed — whether  to 
convey  a  fee,  an  estate  for  life,  or  a  lesser 
estate;  besides,  the  declaration  (if  made  at 
all,  which  I  very  much  doubt)  was  without 
consideration,  and  made  to  a  third  person, 
in  the  absence  of  Joseph;  who,  it  seems, 
paid  no  regard  to  it,  since  it  doth  not  ap- 
pear that  he  ever   applied   for  the  deed,  or 
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began  to  erect  a  mill  on  the  premises ;  and 
Peter  Stern,  who  was  in  the  habit  of  cut- 
ting and  furnishing  mill  stones,  deposeth, 
that  Joseph  Rowton,  in  a  conversation  with 
him  on  the  subject,  informed  him  that  he 
had  asked  his  father  for  two  or  three  acres 
to  set  a  mill  on,  but  he  refused,  and  told 
him  that  he  had  not  made  him  a  right,  and 
never  would.  The  depositions  of  three 
Harveys,  and  of  W.  Hannah,  &c.  were  all 
taken  on  the  same  side  of  the  cause,  but 
are  too  unimportant  to  require  further  no- 
tice. Opposed  to  this  testimony  in  favour 
of  the  appellee,  is,  1st.  The  answer  of 
William  Rowton,  the  appellant,  who 
106  expressly  *swears,  that,  though  he 
permitted  his  son  Joseph  to  live  on 
the  land,  he  never  did  promise,  but  always 
refused  to  make  him  a  title,  because  he 
neither  had,  nor  was  likely  to  have  a  child ; 
and  he  was  determined  that  the  inheritance 
should  not  go  out  of  the  family ;  and  that 
he  sent  the  patent  to  Joseph  to  enable  him 
to  find  the  line  between  him  and  Thomas 
Stith.  This  answer  (according  to  well  set- 
tled rules  of  evidence)  is  paramount  to,  and 
refutes  the  testimony  of  Thomas  Harvey ; 
even  if  he  had  sworn,  that  William, Rowton, 
sen.  had  promised  his  son  Joseph  to  convey 
the  land  to  him  in  fee,  by  an  absolute  deed. 
The  answer  is,  however,  strongly  corrobo- 
rated, by  the  testimony  of  a  number  of 
witnesses,  who  depose  to  the  frequent  and 
uniform  declarations  of  the  appellant  (for  a 
number  of  years)  to  the  same  effect ;  and 
for  the  same  reason,  that  he  was  determined 
that  the  inheritance  of  the  land  should  not 
go  out  of  the  family.  And  (what  is  still 
stronger  and  more  convincing)  several  of 
the  witnesses  depose  to  the  repeated  confes- 
sions of  Joseph  Rowton  himself,  that  his 
father  never  would  promise,  or  agree,  to 
make  him  an  absolute  title  to  the  land  in 
question,  of  which  he  was  often  heard  to 
complain.  JB^rom  this  view  of  the  evidence, 
it  appears  to  me,  that  the  weight  of  it  is  in 
favour  of  the  appellant.  And  this  is  a  very 
striking  case,  among  many  others,  which, 
to  my  mind,  evince  the  wisdom,  propriety 
and  good  policy  of  the  statute  of  frauds  and 
perjuries,  which,  in  my  conception,  ought 
not  to  be  disregarded  and  overleaped  by 
Courts  of  Equity,  upon  such  slight  and 
trivial  grounds.  I  am  of  opinion,  upon  the 
whole,  that  the  decree  is  erroneous;  that 
the  injunction  ought  to  be  dissolved,  and 
the  appellant  to  have  the  benefit  of  his 
judgment  at  law. 

JUDGE  CARRINGTON.  It  is  admitted 
that  the  answer  promptly  denies  the 
allegations  of  the  bill ;  in  \jhich  case  it  is 
an  established  rule  in  equity,  that  to  dis- 
prove the  truth  of  an  answer,  two  witnesses 
are  necessary,  or  one  witness,  aided  by  cor- 
roborating circumstances. 

In  the  present  case,  there  are  two  prompt 
witnesses  supporting  the  bill  and  contra- 
dicting the  answer.  The  first  of  these  is 
Thomas  Harvey,  who  proves,  that  in  a  con- 
versation moved  by  the  father  to  the  wit- 
ness, the  father  expressed  a  desire  that  his 
son,  the  then  husband  of  the  appellee, 
would  remove  from  a  distant  country  and 
live  near  him,  and  said  that  he  intended  to 
give  the  son  the  lands  in  question  ;  that  the 
son,  being  present,  observed,    that    he    did 


not  care  to  improve  land,    without  a    right 
to  it.;  to  which  the   father   answered, 

107  *that    he    had    willed   the  land  to  the 
son,  and  he  never  would  take  it  from 

him;  that  thereupon  the  son  accepted  the 
offer,  and  did  actually  remove  himself  and 
family  to  the  land,  was  put  into  possession 
by  the  father,  made  improvements,  and  oc- 
cupied it  till  the  day  of  his  death  :  and  thus 
I  think  an  equitable  title  to  hold  the  land 
in  fee-simple  was  vested  in  the  son. 

In  aid  of  this  testimony  is  that  of  Charles 
M'Kinney,  (whose  credibility  is  no  where 
doubted,  but  by  the  counsel  for  the  appel- 
lant) who  proves  that  the  father,  on  being 
pressed  to  do  his  son  justice,  answered,  **I 
have  given  my  son  the  land — have  willed 
it  to  him ;  he  is  in  possession ;  he  has  paid 
the  taxes;  I  do  not  know  what  more  he 
wants:  but,  if  he  cannot  take  my  word,  I 
will  make  him  a  deed."  Upon  such  a  con- 
tract and  performance  of  the  consideration, 
I  have  supposed  that,  upon  application  to  a 
Court  of  Equity,  a  specific  performance  on 
the  side  of  the  father  would  most  certainly 
have  been  decreed. 

What  are  the  circumstances  in  aid  of  the 
testimony  of  those  two  witnesses,  if  indeed 
any  were  necessary?  They  are  that  a  man 
by  the  name  of  Clarke  rented  the  land  as 
of  Joseph  Rowton  ;  that  the  son  abandoned 
a  satisfactory  settlement  afar  off  at  the  par- 
ticular instance  of  the  father,  incurred  the 
fatigue  and  expense  of  moving  himself  and 
family  to  those  lands,  paid  the  taxes  and 
made  considerable  improvements;  that  the 
father  had  at  different  times  declared  the 
lands  to  be  the  lands  of  his  son,  and  that 
the  son  had  for  many  years  occupied  them 
as  his  own.  All  these  circumstances,  com- 
bined with  the  testimony  of  the  two  wit- 
nesses, prove  to  me  the  engagement  of  the 
father  and  the  consequent  expectations  of 
the  son. 

I  presume  it  wil<  not  be  denied  that, 
when  a  contract  occurs  between  two  people, 
neither  can,  by  subsequent  declarations  of 
his  own,  annul  that  contract  without  the 
assent  of  the  other.  It  must  also  be  ad- 
mitted, that  he  who  performs  the  contract 
on  his  part  may  in  equity  compel  the  other 
to  perform  on  his  part. 

A  number  of  witnesses  prove  declarations 
of  the  father  that  he  never  meant  to  convey 
more  than  an  estate  for  life,  unless  the  son 
should  have  a  child  or  children.  But  did 
this  release  himself  from  a  solemn  compact 
without  reserve?  He  had  promised  a  right 
to  the  land  by  will  or  deed ;  and  the  gen- 
eral understanding  of  people  of  his  class  is 
that  a  right  to  lands  is  an  absolute  title, 
and  all  his  own  subsequent  declarations 
had  no  effect  to  destroy  the  original  con- 
tract moved  by  himself. 

108  *It  is  true  that   a    number   of    wit- 
nesses frove  loose  conversations  with 

Joseph  Rowton  on  this  subject,  and  much 
industry  has  been  used  to  turn  them  to  his 
disadvantage.  He  was  heard  to  say  that 
his  father  would  never,  he  feared,  make 
him  a  title.  Some  have  sworn  that  he  said 
his  father  never  promised  a  title  unless  he 
should  have  children.  But  what  is  the  fact? 
The  two  witnesses  prove  the  contrary.  And 
Joseph  Rowton  always,  when  speaking  on 
the  subject,  spoke  in  a  style  of  complaint. 
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and  considered  it  as  a  grievance  that  his 
father  would  not  comply  with  his  contract, 
and  do  him  justice.  But,  because  he  did 
not  sue  his  father,  his  forbearance  is  to  be 
construed  into  a  release  of  the  contract! 
He  might  have  had  a  tenderness  for  his 
father,  or  he  might  have  mistaken  his 
rights.  If  after-conversations  with  unau- 
thorised persons  are  to  have  any  weight, 
let  those  of  the  father  expressed  differ- 
ently at  different  times  be  set  against 
those  of  the  son,  which  will  leave 
the  matter  as  it  stood  upon  the  origi- 
nal contract. 

It  is  observable,  however,  that  at  least 
nine  of  the  witnesses,  who  press  most  hard 
upon  the  title  or  equitable  claim  of  the  son, 
were  examined  and  mere  affidavits  taken, 
(for  any  thing  that  appears,)  without  au- 
thority, without  notice,  and,  for  aught  ap- 
pears, in  the  absence  of  the  appellee,  whose 
friend  was  not  permitted  to  interrogate  a 
single  witness.  For  these  causes  an  excep- 
tion was  taken  to  those  affidavits,  which 
exception  was  undoubtedly  well-founded. 
The  Chancellor,  it  is  presumed,  paid  no 
respect  to  those  affidavits,  nor  do  I;  es- 
pecially when  it  appears  that  the  greater 
part  of  those  witnesses  were  the  family  of 
Rowton,  who  expected  a  benefit  from 
the  sale  of  those  lands  and  a  dis- 
tribution of  their  value.  Those  wit- 
nesses, if  their  depositions  had  been 
regularly  taken,  are  admitted  to  be  compe- 
tent; but  I  own  they  have  not  that  weight 
with  me  which  they  would  have  had  if  en- 
tirely disinterested. 

The  statute  of  frauds  has  been  mentioned 
as  a  bar  to  the  claim  of  the  appellee.  My 
construction  of  that  statute  is  that  it  was 
enacted  to  prevent,  and  not  to  protect  fraud, 
by  sheltering  a  man  against  the  perform- 
ance of  a  voluntary  contract  where  he  had 
received  a  valuable  consideration. 

As  a  proof  ot  the  appellant's  own  opinion 
of  this  contract,  my  attention  has  been 
drawn  to  a  very  late  declaration  of  his. 
When  in  his  serious  moments  attending  the 
funeral  of  a  murdered  son,  he  said  to  the 
son-in-law  of  the  appellee,  *'go,  and  take 
care  of  your  mother-in-law;  there  is  a  good 
plantation  and  house,  it  will  be  your  own 
at  her  death."  Although  the  old  man 
109  was  mistaken  as  to  the  *legal  course 
the  estate  might  take,  it  shewed  that 
he  then  had  no  pretence  to  the  lands. 

I  consider  the  whole  transaction  as  a  pre- 
meditated fraud  on  an  unfortunate  woman. 
She  was  induced  to  leave  her  parents  and 
connexions  in  a  distant  country  to  come 
hither  with  her  husband,  upon  a  fair  pros- 
pect, that,  in  case  of  his  death,  she  would 
have  at  least  an  establishment  for  life. 
But  how  was  she  disappointed !  The  vio- 
lent hand  of  the  murderer  deprived  her  of 
her  husband,  the  rufQan  hand  of  a  cruel 
father-in-law  ousted  her  from  the  lands  of 
that  husband ;  and  thus  she  is  abandoned 
to  want  and  distress  amongst  inhospitable 
strangers.  A  greater  fraud  is  seldom  per- 
petrated. 

Upon  the  whole  of  the  circumstances  of 
this  case,  I  am  clearly  of  opinion  that  the 
appellee  is  entitled  to  dower   in    the    lands 


in  question,  and  that  the  decree  ought  to  be 
afBrmed. 

jrjDGE  LYONS.  This  suit  must  have 
been  brought  on  an  after-thought  of  the 
widow  plaintiff  or  her  friends,  by  the  ad- 
vice of  others  who  prompted  and  encouraged 
her  to  teaze  and  vex  old  Rowton  for  turning 
her  out  of  possession,  and,  perhaps,  from 
private  pique  or  animosity,  because  she 
well  knew  she  had  no  good  grounds  for  the 
suit,  as  her  husband  often  told  her  that  he 
had  but  a  life  estate  in  the  lanc!^ 

I  have  always  understood  that  agreements 
of  every  kind  were  to  be  executed  according 
to  the  true  intent  and  meaning  of  the  par- 
ties thereto,  as  expressed  and  fully  under- 
stood by  themselves,  and  not  as  understood 
by  others  no  way  concerned  or  interested 
in  the  business ;  for  the  parties  best  know 
their  own  agreements. 

The  father,  in  this  case,  swears  in  his 
answer  that  he  never  gave,  promised,  or 
intended  to  give  his  son  an  estate  in  fee, 
or  more  than  an  estate  for  life  in  the  land, 
unless  he  had  issue;  and  the  son,  at  all 
times  after  the  bargain,  during  his  life, 
acknowledged  and  declared  that  his  father 
never  did  promise  or  agree  to  give  htm 
mnre  than  an  estate  for  life  in  it,  and  that 
he  never  expected  more,  unless  he  had 
issue. 

Yet  the  Chancellor  has  decreed  a  fee-sim- 
ple, and  has  given  dower  to  the  widow, 
who  never  expected  it,  as  was  plainly 
evinced  by  her  injuring  the  land  and  houses 
greatly,  according  to  the  testimony,  at  the 
time  of  her  removal  from  the  plantation, 
carrying  away  locks,  plank,  &c. 

The  evidence  in  this  cause  has  been  com- 
pared to  that  in  a  case  propounded  relative 
to  a  bill  of  exchange ;  where  one  person 
only  should  prove  that  A.  endorsed  it, 
110  although  *twenty  others  in  the  room 
where  the  endorsement  was  written 
did  not  see  or  observe  it,  and  it  was  said 
that,  in  such  a  case,  A.  would  be  made  lia- 
ble as  endorser.  But  if  B.  the  endorsee  and 
holder  of  the  bill  had  always,  and  long  af- 
ter, declared  that  A.  did  not  write  his 
name,  nor  ever  endorsed  it  to  him,  but  con- 
stantly refused  to  do  so,  and  the  executors 
of  B.  should  sue  A.  as  endorser,  would  any 
Court  or  Jury  oblige  B.  to  pay  the  debt? 
Now  the  holder  of  the  land  in  this  case 
having  always  declared,  after  the  pretended 
promise  in  the  bill,  that  he  had  only  an  es- 
tate for  life  in  the  land,  and  that  his  father 
had  never  agreed  to  give  him  a  geater  es- 
tate, is  his  widow  or  heir  to  have  more  than 
he  claimed  himself?  The  answer  to  that 
question  is  so  plain  and  evident,  and  the 
case  so  clear,  tAat  I  should  have  no  doubt 
about  it,  exclusive  of  the  statute  of  frauds, 
but  should  dismiss  the  claim  as  groundless 
and  fraudulent. 

The  affidavits,  although  excepted  to  at  the 
rules,  were  not  objected  to  at  the  hearing, 
but  allowed  to  be  read ;  whereby  the  former 
exception  was  waived,  and  cannot  now  be 
repeated  in  this  Court ;  and,  as  the  cause 
was  not  heard  on  a  mere  motion  to  dis- 
solve the  injunction,  but  set  down  for  a 
full  and  regular  hearing  in  due  course  of 
law,  it  is  not  to  be  retained  or  remanded 
for   any    farther  proceedings;    which,    in* 
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deed,  the  counsel  did  not  desire.  The  de- 
cree therefore  must  be  reversed,  the  injunc- 
tion dissolved,  and  the  bill  dismissed  with 
costs.  

Long  V.  Colston. 

November,  1806. 

Contract— Action  for  Breach— Right  of  Defendant  to 
Specific  Pertormancc.*— After  an  action  at  common 
law  bas  been  brouffht  to  recover  damaffes  for 
breach  of  a  contract,  the  def.  has  no  riffht  to  file  a 
bill  in  equity  to  compel  the  plaintiff  to  accept  of  a 
specific  performance:  unless  some  particular 
grounds  of  equity  exist  on  his  behalf,  ezcusluff 
and  relieving  affainst  such  breach,  and  shewing 
that  the  contract  ouffht.  nevertheless,  to  be  specifi- 
cally enforced. 

5«Bic— Consideration  Uncertain— immediate  Perform- 
anoe— Case  at  Bar.— If  C.  agrees  to  pay  L.  a  sum  of 
mone)'  or  to  convey  to  him  certain  lands  upon 
L«.'6  making  him  a  deed  for  all  his  right  to  an  es- 
tate, the  value  whereof  is  unascertained,  but  sup- 
posed to  exceed  the  value  of  the  consideration  con- 
tracted to  be  given  by  C:  and  L.  makes  the  deed: 
it  seems  that  C.  has  not  a  right,  on  the  ground  of 
a  supposed  deficiency  in  the  value  of  the  estate,  to 
withhold  performance  on  his  part,  until  L.  shall 
give  him  an  assurance  to  make  good  such  defi- 
ciency: but  is  boand  to  Immediate  performance: 
and  when  the  value  of  the  estate  is  finally  ascer- 
tained, may  have  such  remedy  for  the  deficiency 
as  shall  be  equitable. 

On  an  appeal  from  a  decree  of  the  High 
Conrt  of  Chancery. 

The  case  was  this.  Long  had  contracted 
to  convey  to  Colston,  by  special  warranty, 
all  his  interest,  derived  from  his  wife,  in 
an  estate  in  England.  Both  parties  sup- 
posed it  would  far  exceed  6,0001.  sterling. 
Colston  was  to  take  the  entire  value  of  the 
estate  in  England,  at  one  pound  currency 
for  one  pound  sterling,  and  to  pay  Lrong 
in  hand  $5,000,  and  convey  to  him  west- 
em  lands  to  the  amount  of  $15,000,  at 
two  dollars  per  acre;  and  whatever  the 
English  estate,  when  finally  ascertained, 
might  exceed  the  sum  of  $20,000,  Colston 
was  to  pay  Long  at  the  above  rate.  A  suit 
having  been  for  many  years  depending  in 
England,  concerning  this  estate,  Colston 
was  to  receive  a  power  of  attorney 
from  Long    and    wife,    to    attend     to    its 


'Contract— Action  for  Breach— Right  of  Defendant  to 
Specific  Performance.— Although  on  a  specific  agree- 
ment, either  party  has  a  right  to  resort  to  equity  to 
compel  a  specific  performance,  yet  if  one  of  them 
elects  to  sue  for  damages  for  an  alleged  breach  of 
the  covenant,  the  other  party  has  no  right  to  carry 
him  into  equity,  to  compel  him  to  abandon  his  com- 
mon-law remedy,  and  to  hold  him  to  his  remedy  for 
the  8i>eciac  performance.  To  this  point,  the  princi- 
pal caste  was  cited  in  Harvey  v.  Cox,  5  Leigh  449; 
Moore  v.  Fitz  Randolph,  6  Leigh  188. 

Chancery  Jurisdiction  —In  the  principal  case, 
JrDGB  Roane  said  (p.  129):  "This  (equity)  Jurisdic- 
tion mast  have  limits:  it  ought  not  toingulph  and 
destroy  the  salutary  Jurisdiction  of  the  common  law. 
I  wish  not  to  see  this  small  and  precious  germ  which, 
within  times  not  far  remote,  took  root,  and  was 
with  difflcuir^y  nourished  as  a  wholesome  and  goodly 
plant,  yielding  its  friendly  aid  to  the  soil  on  which 
it  grew,  now  outstrip  its  proper  size,  outrage  its  own 
nature,  and  like  the  far-famed  Upas  tree,  by  its  del- 
eterious eflluvia  administer  death  and  desolation  to 
all  around  it.  I  wish  not  to  yield  up  every  thing  to 
that  encroaching  Jurisdiction,  which  knows  not  the 
inestimable  trial  by  Jury,  and  is  blind  to  the  incal- 
culable superiority  of  viva  voce  testtmony."  These 
words  are  quoted  with  approval  by  Judge  Cakb  in 
Bowycr  v.  Creigh.  3  Rand.  82,  and  in  Harvey  v.  Fox.  5 
Leiifh  458. 

Written  Contract— Parol  Evidence. -In  Tabb  v.  Ar- 
cher. 8  Hen.  &  M.  417,  Judge  Tucker  refers  to  his 
opinion  in  the  principal  case  (p.  120  as  containing  the 
reasons  for  rejecting  parol  testimony  to  explain  the 
meaning  and  Intention  of  parties  in  a  solemn  cove- 
nant or  even  in  written  agreements. 

See  further,  on  this  subject,  monographic  note  on 
*•  Evidence**  appended  to  Lee  v.  Tapscott,  2  Wash. 
«7a 


111  ^conclusion.  It  was  further  con- 
tracted, that  in  the  event  of  a  rev- 
olution in  England,  (which  was  then 
apprehended, )  by  which  an  obstacle  to  the 
recovery  of  the  estate  migfht  be  produced, 
no  reimbursement  was  to  be  made  by  Long» 
nor  was  Colston  to  be  bound  by  his  bond, 
which  he  had  given  in  pursuance  of  the 
contract,  to  secure  the  payment  of  the  ex- 
cess over  the  $20,000:  but  nothing  was  said 
about  any  reimbursement  by  Long  in  case 
the  estate  fell  short  of  that  sum.  Long  and 
wife  cbnveyed  their  right  to  Colston,  but 
without  any  privy  examination  of  the  wife, 
as  it  was  said;  and  Colston  paid  the  $5,000: 
but  understanding  that  the  English  estate, 
(though  not  finally  ascertained)  did  not 
amount  to  more  than  3  or  4,000  pounds, 
chiefly  in  three  per  cent,  stock,  he  refused 
to  convey  the  lands  to  Long,  unless  he 
would  give  him  security  to  refund,  what- 
ever that  estate  might  fall  short  of  the  pay- 
ments actually  made.  Upon  this  refusal. 
Long  brought  an  action  of  covenant  on  the 
articles  of  agreement,  in  the  District  Court 
of  Winchester ;  and  while  the  suit  was  de- 
pending, Colston  filed  a  bill  in  the  High 
Court  of  Chancery  to  enjoin  the  proceedings 
at  law,  and  ^o  transfer  the  case  from  the 
former  Court  to  the  latter;  which  was  di- 
rected accordingly  by  the  Chancellor. 

The  controversy  principally  turned  on 
the  following  points.  1.  Whether  after  a 
breach  of  the  contract  by  one  party,  as  was 
alleged,  and  the  other  had  elected  to  proceed 
at  law  for  damages,  a  Court  of  Ekjuity  could 
properly  interfere  on  the  grounds  stated  in 
the  bill.  2.  Whether  under  a  fair  exposi- 
tion of  the  articles  and  a  bond  taken  in 
pursuance  thereof,  Long  was  entitled  to 
the  $20,000  at  all  events,  or  only  a  rateable 
proportion  according  to  the  value  of  the 
English  estate. 

The  Chancellor,  being  of  opinion  that  a 
Court  of  Equity  had  jurisdiction,  and  that 
Long  was  only  entitled  to  be  paid  pro  rata, 
according  to  the  value  of  the  English  es- 
tate, perpetuated  the  injunction,  **on  the 
complainant's  conveying  to  the  defendant 
such  of  the  lands  described  in  the  contract 
between  them,  as  are  equal  in  value  to  the 
difference  between  the  sum  of  $5,000,  (which 
the  complainant  had  paid,)  and  the  defend- 
ant's proportion  in  his  wife's  right  of  the 
Chichester  estate  in  England." 

Williams,  for  the  appellant.  There  are 
two  questions  in  this  cause.  1st.  Whether 
the  case  was  not  completely  cognizable  at 
law ;  and,  if  so,  ought  a  Court  of  Equity 
to  have    interfered?    and    2dly,  if  it  ought, 

whether  the  decree  is  not  erroneous. 
112  Mt  will  certainly  not  be  denied,  that 

either  party,  on  the  refusal  of  the 
other,  might  bring  a  bill  for  a  specific  per- 
formance ;  or,  elect  to  proceed  at  law  for 
damages.  But  after  one  party  has  resorted 
to  his  legal  remedy,  the  other  cannot  be 
permitted  to  go  into  a  Court  of  Equity. 

If  it  should  be  said  that  Colston  did  not 
refuse,  then  he  must  have  succeeded  at  law, 
and  this  being  a  question  equally  triable 
there,  the  injunction  ought  not  to  have  been 
awarded.  But,  if  he  did  refuse,  then  Long 
had  a  legal  advantage  given  him  by  the 
conduct  of  Colston,  and  a  Court  of  Equity 
ought  not  to  have  taken  it  from  him.     Long- 
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had  executed  his  part  of  the  contract :  if 
Colston  had  offered  to  do  the  same,  he  must 
have  prevailed. 

But  it  may  be  said,  a  Jury  might  have 
assessed*  imaginary  damages;  and  their 
verdict  must  have  been  for  money  although 
land  was  to  have  been  conveyed.  To  this 
it  may  be  answered,  that  the  rules  of  prop- 
erty, rules  of  evidence,  and  rules  of  inter- 
pretation of  contracts,  in  both  Courts, 
(except  in  the  case  of  a  discovery  from  the 
defendant,)  are  the  same. (a)  If  the  Jury 
had  adopted  an  improper  rule  of  construc- 
tion, a  Court  of  law  was  competent  to  cor- 
rect it,  by  setting  aside  the  verdict. 

It  ma3'  also  be  urged,  that  application 
was  made  to  a  Court  of  Equity  to  do  that, 
which  the  parties  had  stipulated  for.  Had 
Colston  performed  his  part  of  the  contract 
when  he  ought  to  have  done  so,  Long  would 
have  been  satisfied;  but  having  refused, 
Long  had  his  election,  and  might  with 
great  reason,  proceed  at  law  for  damages, 
because  he  had  to  pay  money  on  another 
contract,  instead  of  lands,  in  consequence 
of  the^refusal  of  Colston. 

But  it  will  be  argued  that  Colston  was 
willing  to  perform,  agreeably  to  his  idea 
of  the  contract.  If  this  had 'been  a  fact, 
and  his  exposition  a  correct  one,  then  proof 
of  such  oifer,  and  of  a  refusal  by  Long, 
would  have  entitled  Colston  to  a  verdict; 
for  there  would  have  been  no  breach.  The 
evidence,  however,  is,  that  Colston  refused 
to  perform,  unless  Long  would  submit  to 
new  conditions  not  warranted  by  the  con- 
tract. 

Having  considered  the  question  of  juris- 
diction as  the  case  appeared  on  the  words 
of  the  contract,  the  next  inquiry  would  be 
whether  there  is  any  thing  dehors  the  con- 
tract to  create  an  equity. 

The  bill  being  for  a  specific  performance 
of  the  contract  and  not  to  rescind  it,  Colston 
must  be  considered  as  applying  to  enforce 
it  on  his  own  part,  Long  having  already 
done  all  that  he  was  bound  to  do  on 
113  his  part.  The  contract  being  *thu8 
sanctioned,  the  only  inquiry  is,  ought 
the  Court  to  decree  it,  or  leave  the  party  to 
his  remedy  at  law? 

It  is  said,  indeed,  that  Long  deceived 
Colston  with  respect  to  the  value  of  the 
English  estate;  but  of  this  there  is  no 
proof.  They  were  both  probably  under  an 
erroneous  impression  as  to  its  amount,  and 
Colston  had  the  best  means  of  information. 
If  he  was  deceived,  it  was  by  his  partner 
Gen.  Lee,  who  professed  to  have  an  accu- 
rate knowledge  of  the  subject.  Or,  if  the 
latter  should  be  considered  only  the  agent  of 
Colston,  still  the  effect  would  be  the  same. 
Notice  to  an  agent  is  sufficient,  even  to 
make  a  party  a  purchaser  with  notice.  Lee 
was  apprised  of  the  incention  of  Long,  to 
have  the  $20,000  in  every  event.  It  appears 
then  to  have  been  a  fair  transaction  on  the 
part  of  Long ;  but  if  it  had  been  fraudulent, 
it  might  have  been  a  ground  for  setting 
aside  the  contract,  not  for  decreeing  a 
specific  performance. 

On  the  second  question,  he  contended  that 
the  decree  was  erroneous,  even  if  the  Court 
of  Chancery  could  properly  interfere. 


(a)  8  Black.  Com.  484.  2  Barr.  1106.  per  Lord  Mans- 
field in  LonfiT  V.  Laminff. 


1.  Erom  the  fair  exposition  of  the  con- 
tract itself.  Long  was  to  have  the  $20,000  at 
all  events.  The  preceding  part  of  the  sen- 
tence, which  prescribes  that  Long  should 
not  be  responsible  in  the  event  of  a  revolu- 
tion in  England,  is  complete  in  itself.  It 
then  goes  on  to  stipulate,  that,  as  to  the 
sum  paid,  no  reimbursement  should  take 
place.  The  bond  which  was  executed  on  the 
same  day,  in  pursuance  of  the  agreement, 
proves  the  ideas  of  the  parties  to  have  been 
as  here  stated.  So  does  the  deposition  of 
Mr.  Lewis,  who  reduced  the  contract  to 
writing.  If  it  is  objected,  that  his  is  parol 
evidence;  it  may  be  answered,  that  such 
evidence  is  admissible  to  explain  the  in- 
tention of  the  parties  to  a  deed  or  agree- 
ment where  it  is  ambiguous  or  doubtful. 
In  the  case  of  Rosa  v.  Norvell,(b)  parol  evi- 
dence was  admitted  to  prove  an  apparently 
absolute  bill  of  sale  a  mortgage;  and  it  ia 
there  laid  down  that  the  admission  of  it 
must  depend  upon  circumstances. 

2.  The  decree  is  also  erroneous  in  com- 
pelling Long  to  take  lands  to  which  Col- 
ston had  no  title. 

3.  In  not  directing  an  account,  and  mak- 
ing a  final  end  of  the  cause. 

4.  In  not  decreeing  the  lands  elected  by 
Long  to  be  taken  agreeably  to  the  contract. 

Call,  for  the  appellee,  contended,  1.  That 
Colston  was  not  bound  to  pay  the  sum 
114  of  $20,000,  at  all  events,  but  *only  a 
rateable  proportion.  Wherever  there 
is  a  deficiency  in  the  article  sold,  unknown 
to  the  buver  at  the  time  of  the  contract,  a 
Court  of  Equity  will  give  relief,  unless 
there  is  an  express  stipulation  to  the  con- 
trary :  for  an  implied  stipulation  will  not 
do. (c)  He  also  cited  the  case  of  Bedford 
V.  Hickman,  (MS  Nov.  1804,)  in  which  there 
was  no  proof  of  fraud  on  the  part  of  the 
vendor,  but  the  Court  gave  relief  to  the 
vendee  on  the  general  principle.  In  Pen- 
dleton V.  Stuart  (also  MS  April,  1804,)  there 
was  an  express  stipulation  to  take  at  more 
or  less ;  but  in  the  agreement  between  Long 
and  Colston  there  is  not  a  syllable  of  this 
nature.  Colston  knew  nothing  about  the 
value  of  the  estate.  The  presumption  is, 
therefore,  against  his  having  intended  such 
an  agreement.  A  bargain  of  chance  is 
generally  a  matter  of  speculation ;  but, 
here,  Colston  could  not  calculate  on  gain, 
but  might  lose;  since,  if  the  value  of  the 
estate  exceeded  $20,000,  Long  was  to  have 
the  surplus.  The  property  had  been  in  suit 
ever  since  the  year  1742,  and  might  continue 
many  years  more.  The  small  profit  arising 
from  the  difference  of  exchange  was  a  mere 
mocker3',  and  besides  very  uncertain,  the 
rate  of  exchange  being  subject  to  fluctua- 
tions. The  terms  of  the  written  agreement 
also  confirm  this  construction.  The  clause 
concerning  political  convulsions  or  revolu- 
tions prove  J  plainly,  that  Colston  was  to 
bear  a  loss  occasioned  by  such  events  only ; 
according  to  the  maxim  that  expresaio 
unius  est  exclusio  alterius.  Mr.  Williams, 
by  a  violent  criticism,  separates  the  mem- 
ber of  the  sentence,  by  construing  it  so  that 
no  reimbursement  was  to  take  place  in  any 
case;  whereas  its  evident   meaning   is  that 


Cb)  1  Wash.  14. 

(c)  2  Powel  on  Cent  196, 197, 1  Call.  801 ;  JolUffe  v. 
Hlte. 
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no  reimbursement  was  to  take  place  in  that 
one  case.  The  articles  and  bond  are  to  be 
taken  together,  and  as  explanatory  of  each 
other ;  the  fair  meaning  of  both  being  that 
for  the  entire  value  of  the  Chichester  estate 
11.  currency  was  to  be  paid  for  11.  sterling. 

2.  Parol  evidence  cannot  be  admitted  in 
this  case  to  explain  the  writing.  In  Gate- 
wood  V.  Burrus,(a)  the  distinction  is  stated 
between  latent  and  patent  ambiguities.  A 
separate,  independent,  collateral  fact  may 
be  proved  by  parol  evidence  to  explain  a 
latent  ambiguity,  relative  to  the  person  or 
thing,  or  a  resulting  trust,  (b)  In  the  case 
of  a  resulting  trust,  it  is  admissible,  in 
order  to  rebut  the  implication  which  might 
otherwise  take  place,  but  not  to  contradict 
a  deed,  or  explain  ambiguous  words,  (c)  In 
this  case  there  was  no  latent  ambiguity ; 
and  therefore  such  evidence  was  not  admis- 
sible, 
lis  *3.  But  even  upon  the    depositions, 

Colston  ought  to  prevail.  It  appears 
that  Long  was  guilty  of  concealing  part  of 
the  truth  in  the  representations  he  made 
concerning  the  value  .of  the  estate.  The 
case  of  Shirley  v.  Stratton,(d)  shewp  that 
a  concealment  of  essential  facts  by  one 
party  from  the  other  will  vitiate  the  con- 
tract. If  it  be  said  that  Long  gave  Colston 
some  information,  why  did  he  not  give  him 
all  he  knew,  by  which  the  value  might  be 
reduced,  as  well  as  that  which  tended  to 
enhance  it?  Mr.  Williams  says  that  Gen. 
Lee  was  agent  for  Colston ;  and  his  knowl- 
edge was  that  of  Colston ;  but  not  a  title  of 
testimony  exists  that  he  had  any  knowledge 
of  the  value  of  the  estate. 

Mr.  Call  here  took  a  view  of  the  evidence ; 
from  which  he  argued,  that  Long  did  not 
dream  there  would  be  a  deficiency,  and 
therefore  made  no  stipulation  about  it ;  that 
both  parties  believed  the  estate  would  be 
worth  more  than  $20,000;  which  belief  on 
the  part  of  Colston,  was  produced  by  repre- 
sentations made  by  Long  himself;  that  the 
difference  of  exchange  was  not  given  as  a 
premium  for  hazard,  but  a  recompence  for 
the  expense  and  trouble  Colston  was  to  be 
at  in  recovering  the  estate ;  and  that  the 
S2C,000  were  to  be  deducted,  (on  the  final 
ascertainment  of  the  value  of  the  estate), 
at  the  above  ratio  from  the  cash  value; 
from  all  which  he  inferred,  that,  upon  the 
merits,  whether  on  the  writings  or  the 
parol  evidence,  Colston  had  paid  Long  as 
much,  or  more  than  he  ought,  and  had  done 
all  that  could  reasonably  be  required  of 
him. 

4.  But  Long  has  not  done  all  that  he 
ought  to  have  done.  He  and  his  wife  have 
not  conveyed  their  interest.  If  Mrs.  Long 
be  dead,  nobody  but  her  heir  can  get  the 
money  from  England :  and  if  she  be  living, 
her  husband  or  Colston  cannot,  without 
evidence  of  her  consent,  (e)     Long  is  bound 


(a>  8  CaU.  104. 

(b)  1  Ves.  232;  KtQff  v.  Pbiltps,  1  Bro.  Ch.  Cases 
47».  Ponaereau  v.  Poyntz. 

(c)  8  Oa  155  a.  b.  Edward  Altham's  case,  8  Wlls.  276: 
Heres  et  al.  v.  Ansell  et  al ,  2  W.  Black.  1240:  Pres- 
ton V.  Merceau.  ex'r  Bumb.  65:  Binstead  v.  Coleman, 
4  Bro.  Cta.  Cases,  514.  Ricb  v.  Jackson. 

(d>  I  Bro.  Ch.  Cases.  440. 

(e)  2  Bro.  Cb.  Cases.  608;  Minet  v.  Hyde,  3  Bro.  Ch. 
Cases,  897;  Bourdillon  v.  Adair.  Anstr.  98.  4  Bro.  Ch. 
Cases,  138;  Pryor  v.  Hill.  1  Anstr.  98;  Edmonds  v. 
Towoshend. 


to  shew  by  some  paper  in  theiecord  that  he 
has  executed  a  deed,  and  that  the  privy  ex- 
amination and  relinquishment  of  Mrs. 
Long  has  been  taken.  The  grantor  is 
bound  to  pay  the  expense  of  the  deed. 

JUDGE  CARRINGTON.  It  is  the  cus- 
tom of  this  country  for  the  grantee  to  pay 
that  expense. 

Call.  The  doctrine  is  expressly  otherwise 
in  Co.  Litt.  The  bond,  I  admit,  states  that 
a  deed  had  been  executed :  but  this  is  to  be 
construed  as  executed  by  Long  alone,  since 
there  is  no  proof  that  his  wife  had  done  it; 
and  her  conveyance,  except  by  privy  exam- 
ination, &c.  is  worth  nothing. 
116  *S.  The  decree  of  the  Court  of  Chan- 
cery is  right,  so  far  as  it  goes ;  for 
which  the  Chancellor  himself  has  given 
able  and  sufficient  reasons.  It  is  objected 
that  an  account  ought  to  have  been  directed : 
but  the  decree  has  provided  for  this,  by  re- 
serving a  right  to  resort  to  the  Court  here- 
after. 

6.  The  Court  of  Chancery  had  jurisdic- 
tion; because  the  Court  of  law  could  not 
have  given  complete  relief.  If  no  suit  had 
been  brought  at  common  law,  Colston  might 
have  gone  into  equity  to  have  the  value  of 
the  Chichester  estate  ascertained,  and  the 
writings  delivered  up,  on  his  conveying  to 
Long  land  sufficient.  Does  it  make  any 
difference  that  Long  Arst  went  into  a  Court 
of  common  law?  If  it  does,  the  principle 
would  apply  to  every  case  commenced  at 
law,  and  would  abolish  injunctions  to  stay 
proceedings  on  judgments.  Recourse  was 
necessary  to  a  Court  of  Equity;  because 
there  was  reason  to  believe  that  the  Chi- 
chester estate  would  be  deficient,  and  the 
bill  was  filed  upon  the  principle  of  quia 
timet.  The  deficiency  was  uncertain,  the 
suit  in  England  being  still  undetermined. 
A  Court  of  common  law,  therefore,  could 
not  have  restrained  the  parties,  until  that 
was  ascertained;  and,  if  a  judgment  had 
been  obtained,  and  Colston  compelled  to 
pay  the  money,  he  would  have  had  no  se- 
curity for  its  being  refunded. 

It  is  objected,  that  a  judgment  should 
have  been  confessed,  or  the  cause  decided, 
before  the  injunction  was  granted. 

I  answer,  that  a  confession  of  judgment 
would  have  defeated  Colston's  object.  It 
would  have  been  confessing  that  which  he 
had  denied,  and  which  was  uncertain.  In- 
junctions before  judgment  are  very  numer- 
ous. The  cases,  of  an  heir  obtaining  '  an 
injunction,  during  the  pendency  of  a  suit 
against  him  on  his  ancestor's  bond,  and  of 
an  injunction  awarded  pending  an  eject- 
ment, often  occur,  (f)  The  requiring  a  con- 
fession of  judgment  is  discretionary  with 
the  Court,  which  may  lay  the  party  under 
proper  restrictions. 

Mr.  Williams  contends,  that  where  relief 
can  be  had  at  law,  none  can  be  had  in 
equity.  In  3  Ves,  jun.  692, (g)  the  contrary 
is  held,  on  the  ground  that  the  nature  of 
the  relief  is  different  in  the  different  Courts. 
In  equity,  specific  performance  may  be  de- 
creed;  the  conduct  of  the  parties,  and  all 
equitable  circumstances  may  be  considered. 
From  4  Ves.  jun.   686— 689, (h)    and    4   Bro. 

(f)  1  Atk.  [491,1  568.  Anonymou8-14  Vln.  428.  425. 

(fif)  Eaton  v.  Lyon. 

(h>  Harrington  y.  Wheeler. 
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Ch.  Cases,  (a)  it  appears  that  where  a  party 
has  let  the  time  elapse,  he  has  no  right 

117  to  insist  on  a  literal  ''^compliance  with 
the    contract.     Here,    Long   ought  to 

have  had  the  privy  examination  completed 
by  a  certain  time ;  and  there  is  no  proof 
that  he  has  done  it  at  all.  He  has  thereby 
lost  the  benefit  of  the  contract. 

The  decree,  however,  is  incomplete  in 
one  respect.  As  Long  has  received  more 
money  and  land  than  the  Knglish  estate  is 
worth,  the  Chancellor  ought  to  have  directed 
him  to  hold  the  land,  subject  to  any  future 
decree. — With  an  amendment  to  that  effect, 
this  Court  ought  to  affirm  it. 

Wickham,  on  the  same  side.  If  Colston 
was,  at  all  events,  to  pay  20,000  dollars, 
the  contract  was  in  the  nature  of  a  policy 
of  insurance,  and  ought  to  be  governed  by 
all  the  rules  which  are  applicable  to  such 
instruments.  If  Colston  was  an  insurer, 
he  could  not  be  liable  for  any  risk  against 
which  he  did  not  insure.  Now  it  appears 
that  the  only  risk  contemplated  was  that 
arising  from  revolutions  and  political  con- 
vulsions, not  from  any  prospect  of  a  de- 
ficiency in  the  value  of  the  estate ;  for  no 
doubt  was  entertained  by  either  party  of 
its  being  worth  more  than  20,000  dollars. 
No  insurance,  therefore,  could  have  been 
intended  on  that  subject.  Is  it  probable 
that  Colston,  a  stranger,  would  have  in- 
sured that  the  fortune  of  Long's  wife,  which 
lay  in  England,  and  of  which  he  knew 
nothing,  except  by  information  from  Long 
himself,  really  amounted  to  20,000  dollars? 
For  such  a  contract  there  was  no  quid  pro 
quo.  In  policies  of  insurance  there  must 
be  a  true  representation,  and  either  fraud 
or  mistake  will  vitiate  the  contract;  one  of 
which  took  place  in  this  case;  for  Pollard's 
deposition  proves  that  Long  did  not  make  a 
full  representation,  but  concealed  several 
important  circumstances.  If  a  warranty 
had  been  intendsd.  Long  would  have  in- 
sisted on  the  largest  sum,  and  Colston,  the 
insurer,  on  the  smallest.  But  the  fact  here 
was  exactly  the  reverse.  As  Colston  wanted 
mone3'  in  England,,  and  to  dispose  of  as 
large  a  quantity  of  his  Kentucky  lands  as 
possible,  and  Long  wanted  money  here, 
Colston  increased  the  sum  as  much  as  he 
could ;  and  this  accounts  for  the  sum  of 
20,000  dollars  being  fixed  upon.  It  is  unim- 
portant whether  the  parol  testimony  was 
admissible  or  not;  because,  either  with  or 
without  it,  the  construction  of  the  contract 
would  be  the  same. 

As  to  the  question  of  jurisdiction ;  a  bill 
for  specific  performance  lies  for  either 
party,  and  ought  to  be  favoured ;  for  more 
complete  justice  can  thereby  be  obtained 
than  at  law;  since  the  damages  given  by  a 
Jury  may  be  too  much  or  too  little;  and  in 
no  case  do  they  give   the    thing    con- 

118  tracted  *for,  but  money  in    its   room. 
One    party    cannot,    by   bringing   an 

action  at  law,  deprive  the  other  of  his  suit 
in  equity  for  a  specific  performance.  It  is 
objected  that  Colston  violated  the  covenant 
himself.  But,  if  the  condition  of  a  bond 
given  for  the  purchase  of  land  is  violated, 
will  that  prevent  the  obligor  from  going 
into  equity  to  obtain  a  title? 

jrTDGE  LYONS.     Would  not   the    Chan- 


(a)  Lloyd  v.  Collet 


cellor  compel  him  to  give  a   judgment,    be- 
fore he  would  grant  an  injunction? 

Wickham,  This  is  the  rule  in  actions  for 
sums  certain,  but  not  in  those  for  damages 
only.  In  the  case  of  Morris  v.  Braxton, 
the  vendor,  although  not  able  to  convey  at 
the  time  stipulated,  yet  obtained  a  decree 
when  able  afterwards  to  convey.  So,  in 
the  case  of  Pollard  v.  Rogers,  where  only 
able  to  convey  a  part. 

In  those  cases,  although  the  vendors  filed 
their  bills  for  specific  performance,  they 
might  have  been  sued  at  law,  and  damages 
recovered  against  them  for  their  breach  of 
contract. 

But  in  this  case  Colston  was  not,  in  fact, 
guilty  of  a  breach ;  for  he  was  willing  to 
convey  as  much  land  as  he  was  responsible 
for  pro  rata,  though  he  refused  to  convey 
any  more ;  t)ut  Long  demanded  the  whole, 
notwithstanding  he  had  violated  the  con- 
tract on  his  part. 

But,  it  is  said,  that  Colston  had  not  land» 
to  convey ;  as  the  Indian  title  was  not  ex- 
tinguished to  some  that  he  claimed.  This 
objection  has  no  weight ;  because,  if  Colston 
is  not  able  to  convey,  a  compensation  in 
damages  may  yet  be  given,  (so  far  as  he 
may  fail,)  by  directing  a  Jury  to  be  im- 
panelled for  that  purpose. 

Let  it  even  be  admitted  that  a  judgment 
ought  to  have  been  confessed  in  the  first 
instance:  yet  the  decree,  being  right  on 
the  merits,  ought  to  be  affirmed.  The  ex- 
ample of  a  bill  of  injunction,  where  security 
ought  to  have  been  given,  and  was  omitted, 
is  parallel  to  this.  In  such  a  case,  if  the 
complainant  has  equity  on  his  side,  on  the 
final  hearing,  the  injunction  may  be  made 
perpetual ;  and  the  omission  of  taking  se- 
curity, being  merely  matter  of  form,  ought 
not  to  vitiate  the  decree. 

Randolph,  in  reply,  went  into  an  exami- 
nation of  the  evidence,  to  prove  that  Long 
was  no  speculator;  that  the  first  overtures 
came  from  Colston,  who,  leagued  with  Gen- 
eral Lee,  used  every  artifice  to  prevent  Long 
from  selling  his  share  of  the  Chichester  es- 
tate to  any  other  person ;— that  a  clause  in 
the  agreement  shewed  that  the  estate 
119  was  *known  to  have  been  sold  and 
vested  in  the  funds; — that  all  Long's 
right  was  transferred  by  special  warranty ; 
— that  Colston  knew  the  situation  of  the  es- 
tate, and,  if  he  meant  a  rateable  deduction 
to  be  made,  ought  to  have  inserted  a  clause 
to  that  effect  in  the  agreement;  and  that 
the  design  of  both  parties  extended  only  to 
the  case  of  an  excess  of  the  estate  over 
20,000  dollars ;  not  to  that  of  a  deduction, 
if  it  should  be  under  that  sum.  The  event 
of  a  revolution  in  England  ought  not  be 
construed  as  the  only  contingency  intended 
to  be  guarded  against  for  the  benefit  of 
Long ;  for  other  contingencies,  although 
not  expressed  in  the  agreement,  were 
equally  understood. 

1.  Pothier  on  Obligations,  citing  the 
Digest,  sect.  81,  says,  that  those  things 
which,  for  the  purpose  of  removing  doubts, 
are  inserted  in  contracts,  shall  not  affect 
the  rights  of  the  parties  in  other  respects. 
The  case  of  Mortimer  v.  Gapper(b)  shews 
that,  where  a  fact  is   doubtful,    or   equally 


(b)  1  Bro.  Ch.  Cases,  168. 
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ttnknown  to  both  parties,  the   contract  will 
be  enforced. (a) 

The  cause  might  rest  here  upon  the  con- 
tract itself:  bpt  it  was  farther  strengthened 
by  the  parol  testimony,  which,  he  con- 
tended, was  admissible  to  explain  it.  (b) 

In  answer  to  the  general  doctrines,  rela- 
tive to  a  deficiency  in  property  sold,  quoted 
from  2  Pow.  Con.  196,  197,  1  Call,  316, 
Jolliffe  V.  Hite,  and  Bedford  v.  Hickman, 
he  referred  to  5  Burr.  2831,  (c)  and  3  Bro. 
451,  (d)  to  shew,  that  where  a  consideration 
has  been  paid,  no  deduction  is  to  be  allowed 
for  a  deficiency,  without  proof  of  fraud. 

On  the  question  of  jurisdiction,  he  laid 
down  the  doctrine  in  the  abstract,  that, 
where  a  party  has  been  brought  into  a 
Court  of  Law  for  violation  of  a  contract, 
he  shall  not  compel  the  adverse  party  to  ac- 
cept a  specific  performance,  unless  equitable 
circumstances  should  exist  to  authorise  him 
to  do  so;  and  observed,  that  none  such  ex- 
isted here ;  that  the  remedy  was  complete 
at  law,  and  Chancery  ought  not  to  have 
taken  jurisdiction. 

The  decree  was  also  defective  in  compel- 
ling Long  to  take  lands,  which  now  had 
fallen  immensely  in  value,  and  the  titles  to 
some  of  which  were  defective;  or,  indeed, 
any  lands  without  a  provision  for  insuring 
the  titles;  and,  in  not  directing  Colston  to 
give  security  for  any  future  sum  of  money 
for  which  he  might  be  responsible. 

Curia  advisare  vult. 

Friday,  November  7.     The   Judges  deliv- 
ered their  opinions. 
120  ♦JUDGE  TUCKER.     Before    I    en- 

ter upon  the  points  which  I  purpose 
to  consider  in  this  case,  I  shall  premise, 
that  both  from  the  bill  and  the  evidence,  I 
am  fully  satisfied  that  Lee  and  Colston 
were  original  partners  in  this  bargain, 
probable  from  its  first  inception,  previous 
to  Long's  visit  to  Colston's  house;  and  that 
Lee  was  from  that  period  the  agent  of  both, 
and  that  whatever  Lee  did  in  the  business 
was  binding  upon  Colston,  being  matured 
and  concluded  in  his  presence.  That  Lee 
was,  probably,  as  well  informed  as  Long, 
of  the  situation  of  the  property  in  England, 
before  the  parties  met  at  Alexandria ;  and 
that  although  there  is  a  charge  of  misrep- 
resentation made  against  Long  in  the  bill, 
there  is  no  proof  of  any  representation 
whatever  from  him  to  Colston,  in  the  char- 
acter of  a  purchaser,  or  one  treating  for  a 
purchase.  That  as  Colston  seems  to  have 
studiously  concealed  his  participation  with 
Lee,  in  the  contract  then  in  agitation  be- 
tween Le«  and  Long,  and  denied  any  inten- 
tion to  treat  with  Long  for  the  purchase, 
the  conversation  between  him  and  Long  is 
not  to  be  regarded  as  between  persons  treat- 
ing about  a  bargain,  but  merely  as  be- 
tween indifferent  persons. 

The  original  contract,  after  reciting  the 
nature  of  Mrs.  Long's  title,  and  that  the 
proceeds  of  her  estate  were  invested  in  the 
English  funds,  (nbt  particularizing  which 
of  them,)  contains  a  covenant  on  the  part  of 
Long  and  wife,  in  consideration  of  the  cov- 
enants therein  after   contained  on   the  part 


(a)  See  also  4  Ves    jnn.  849,  Gibbons  v.  Count. 

(b)  R0B8  ▼.  Norvell,  1  Wash.    14,  1  Bro.  Ch.  Cas.  86, 
Maybank  v.  Brooks.  1  Ves.  457:  Baker  v.  Paine. 

(c)  Beck,  ex  dem.  Pry  v.  Philips. 

(d)  Burt  V.  Barlow. 
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of  Colston,  to  assign  and  convey  to  him  all 
the  right,  title  and  interest  of  Long  and 
his  wife  therein,  with  a  covenant  for  fur- 
ther assurance,  &c.  In  consideration  of 
which,  Colston  agrees  to  pay  Long  20,000 
dollars  down,  upon  the  execution  of  the 
contract,  viz.  5,000  dollars  in  cash,  the 
"residue  in  lands  situate  in  the  State  of 
Kentucky  and  the  territory  N.  W.  of  the 
river  Ohio,  to  be  selected  from  a  schedule 
of  locations  and  surveys  thereto  annexed, 
and  part  of  the  covenant,  by  Long,  for 
which  Colston  is  to  be  allowed  two  dollars 
per  acre,  and  of  which  he  is  to  make  every 
necessary  conveyance  ip  fee-simple,  against 
the  claims  of  himself  and  his  heirs,  and  in- 
asmuch as  some  of  them  are  only  entered, 
Colston  to  bear  the  burthen  and  expense  of 
their  being  surveyed.  And  further,  as  the 
value  of  the  said  estate  (in  England)  is  not 
ascertained,  and  the  parties  mutually  sup- 
pose that  its  value,  when  ascertained,  will 
far  exceed  20,000  dollars,  Colston  covenants 
to  execute  a  bond  to  Long,  to  paj'  him  what- 
ever may  be  the  excess  beyond  the  20,000 
dollars,  at  the  rate  of  one  pound  currency 
for  a  pound  sterling,  after  deducting 
121  *by  the  same  ratio  the  20,000  dollars 
aforesaid,"  Then  follow  some  other 
covenants  not  material  to  consider ;  then  a 
covenant  that  Long  and  wife  shall  execute 
a  cotemporary  power  of  attorney  to  Colston, 
empowering  him  to  receive  the  value  of  the 
estate,  &c.  but  the  appointment  of  agents 
in  England  shall  be  made  by  both  parties 
— and  then  this  clause— ''And  further,  the 
said  Colston  is  to  proceed  with  every  possi- 
ble dispatch  to  ascertain  and  secure  the 
value  of  the  estates  thereby  covenanted  to 
be  transferred,  and  to  bear  all  expense  at- 
tendant thereon.  And  further  to  avoid 
every  opening  for  after  construction,  and 
render  the  meaning  of  the  parties  as  ex- 
plicit as  possible,  it  is  understood  that  Long 
and  wife  are  only  to  convey  their  title  and 
interest  to  the  said  estates,  and  that  of 
their  joint  and  several  heirs.  And  that  if 
any  change  or  convulsion  in  the  govern- 
ment of  Great  Britain,  should  occur,  as  an 
^obstacle  to  the  recovery  of  the  said  estates 
*or  the  proceeds  thereof  vested  in  the  funds, 
they  are  not  to  be  contemplated  as  respon- 
sible therefor,  and  as  to  the  sum  paid,  no 
reimbursement  shall  take  place,  and  that  if 
any  such  event  should  happen,  the  said 
Colston,  OM  the  other  hand,  is  not  to  be 
bound  by  his  bond. 

On  the  same  day  Colston  with  Lee  his 
securitj'  executed  a  bond  to  Long  in  the 
penalty  of  100,000  dollars,  in  the  condition 
of  which,  after  reciting  the  former  part  of 
the  agreement,  as  far  as  the  stipulation  to 
pay  a  pound  currency,  for  a  pound  sterling 
of  whatever  should  be  received  in  England  ' 
by  Colston,  the  words  of  the  bond  proceed 
thus,  "whereby  it  was  meant  that  for  the 
entire  value  of  the  said  estates  or  stock  in 
the  funds  in*  sterling  money  of  the  kingdom 
of  G.  Britain,  the  said  Colston  was  only  to 
give  the  said  Long,  only  one  pound  Vir- 
ginia currency,  f<ir  one  pound  sterling,  &c. 

Where  there  is  a  written  agreement,  the 
whole  sense  of  the  parties  is  presumed  to 
have  been  comprised  therein,  and  it  would 
be  dangerous  to  make  any  addition  in  cases 
where    there  does  not  appear  any    fraud  in 
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leaving^  ont  any  thing^.  This  is  a  general 
rule.  (5  Co.  68,  1  Fonb.  200.)  But  the 
parties  to  this  instrument  have  taken  un- 
common pains  to  manifest  their  full  sense 
of  the  bargain,  as  expressed  in  the  original 
articles  of  agreement,  by  that  clause  which 
professes  to  avoid  every  opening  for  after 
construction,  and  render  their  meaning  as 
explicit  as  possible.  If  then  the  agreement 
thus    concluded    and    explained,    can 

122  *admit  of  a  satisfactory  explanation, 
we  are  hound  to  give  it  that,  and  that 

only  which  the  words  will  bear. 

I  shall  premise,  that  the  consideration 
and  inducement  to  the  agreement  on  the 
part  of  Long  and  wife,  is  not  the  payment 
of  the  sum  of  20,000  dollars,  in  the  manner 
proposed,  as  a  sum  or  price  in  gross,  but 
that  he  undertakes  in  consideration  of  the 
covenants  therein  after  contained  on  the 
part' of  Colston ;  by  which  it  appears  clearly 
to  my  apprehension  that  the  20,000  dollars 
was  considered  by  both  parties  as  a  partial 
payment  only,  for  an  estate,  the  value  and 
amount  of  which  depended  upon  future  in- 
formation and  computation :  for  neither 
party  professes  to  know  the  real  value  or 
amount  of  the  estate,  though  both  parties 
acknowledge  their  belief,  that  it  will  far 
exceed  the  value  of  the  20,000  dollars.  Let 
us  suppose  a  merchant  anxious  to  purchase 
a  large  crop  of  wheat  just  cut,  but  not  yet 
threshed  out,  was  to  agree  with  the  owner 
of  the  wheat  for  the  purchase  of  his  whole 
crop,  which  both  parties  supposed  would 
far  exceed  a  thousand  bushels,  and  to  pay 
him  down  1,000  dollars,  on  executing  his  con- 
tract, and  at  the  same  time  to  give  his  bond 
to  the  owner  to  pay  him  whatever  might  be 
the  excess  beyond  1,000  bushels,  at  the  rate 
of  one  dollar  per  bushel,  after  deducting  the 
1,000  dollars  paid  by  the  same  ratio.  Could 
any  one  hesitate  to  pronounce  that  this  was 
a  bargain  for  the  crop,  at  the  rate  of  one  dol- 
lar per  bushel,  and  an  advance  made  in  part 
payment  at  the  rate  of  one  dollar  per  bushel, 
arid  to  pay  for  any  excess  at  the  same  rate? 
Then  would  not  equity  say,  in  case  the  crop 
should  fall  short  of  1,000  bushels,  the  owner 
must  refund  to  the  purchaser  as  many  dol- 
lars, as  the  wheat  falls  short  of  the  sum 
advanced?  To  my  apprehension  such  a 
construction  is.irresistible.  For  as  the  bar- 
gain was  not  to  pay  a  sum  in  gross,  for  the 
wheat  in  gross,  let  it  hold  out  more  or  less 
than  1,000  bushels,  but  to  pay  according  to 
the  number  of  bushels,  whatever  number 
there  might  be  above  1,000,  so  the  princi- 
ple of  mutual  and  reciprocal  benefit  and 
loss,  which  enters  into  all  contracts,  in 
which  there  is  any  hazard  which  neither 
party  has  expressly  taken  upon  himself  to 
bear,  requires  there  should  be  an  abate- 
ment in  case  of  a  deficiency  below  the  value 
of  the  sum  advanced. 

But  it  has  been  contended  by  the  appel- 
lant's counsel,  that  the  explanatory  clause, 
at  the  end  of  the  agreement,  shews  it  was 
the  intention  of  the  parties  that  there  should 
be  no  reimbursement  of  the  20,000  dollars, 
in  any  event.  Let  us  then  suppose  that  our 
wheat      merchant      and      the     owner 

123  *had    added    a     similar    explanator3' 
clause  in    these   words — **It  is  under- 
stood, that  if  by   any    accident    the    wheat 
should  take  fire,  and  be  burnt  up  before    it  | 


is  delivered,  the  seller  is  not  to  be  con- 
templated as  responsible  therefor,  and,  as 
to  the  sum  paid,  no  reimbursement  shall 
take  place,  and  if  any  such  event  should 
happen,  the  buyer,  on  the  other  hand,  is 
not  to  be  bound  by  his  bond.*'  Could  this 
stipulation  be  understood  as  having  any 
relation  but  to  the  destruction  of  the  wheat 
by  fire?  Or  could  it  in  any  manner  be  con- 
strued to  relate  to  the  just  quantity  which 
the  whole  crop  should  amount  to?  I  con- 
ceive not. 

The  agreement  then  is  to  my  mind  clear, 
and  explicit  enough  to  shew  that  the  20,000 
dollars,  to  be  advanced,  was  not  a  price  in 
gross,  but  an  advance  made  upon  the  mutual 
idea  of  both  parties,  that  the  value  of  the 
estate  would  far  exceed  it,  subject  to  a  final 
adjustment,  when  the  value  of  the  estate 
should  be  finally  known,  at  the  rate  of 
pound  for  pound ;  at  which  rate,  in  case  of 
a  deficiency,  the  seller  was  to  refund,  as 
well  as  to  receive  in  case  of  excess — there 
being  nothing  in  the  agreement  that  shews 
me  Colston  took  the  risk  of  the  amount 
upon  himself  entirely. 

But  it  will  be  said  that  a  Court  of  Equity 
will  admit  of  evidence  dehors  the  deed,  in 
case  of  fraud,  concealment,  or  misrepre- 
sentation, between  the  parties,  or  mistake 
or  misapprehension  by  the  drawer  of  the 
deed.  (1  Fonb.  117  and  200,  and  the  refer- 
ences. }  The  doctrine  is  not  denied,  but  its 
application  to  the  present  case  may,  I  ap- 
prehend, be  fairly  doubted.  Let  it,  how- 
ever, be  granted  that  it  ought  to  be  admitted 
in  this  case. 

It  is  a  maxim,  that  contemporanea  ez- 
positio  est  optima :  and  any  collateral  fact 
done  by  the  parties  at  the  time,  which  serves 
to  illustrate  their  meaning  and  intention 
is,  in  my  opinion,  entitled  to  the  highest 
respect,  where  evidence  dehors  the  deed  is 
admitted  to  explain  the  intention  of  the 
parties  to  the  contract.  Such  was  the  bond 
executed  by  Colston  and  accepted  by  Long, 
on  the  same  day,  and  probabl)*  at  the  same 
moment,  as  the  original  agreement; 
whereby  it  is  expressly  declared  that  **the 
meaning  of  the  parties,  in  the  original  con- 
tract, was  that  for  the  entire  value  of  the 
estate  or  stock,  Colston  was  onl^*  to  give 
Long  only  one  pound  currency  for  one 
pound  sterling."  The  repetition  of  the 
word  only  in  the  same  sentence,  and  even 
in  the  same  line,  however  unnecessary  and 
ungrammatical,  affords  some  evidence  of 
the  solicitude  of  the  parties  that  the  con-' 
tract  should  be  distinctly  understood. 
124  *And  this  explanation  corresponds 
with  and  confirms  my  interpretation 
of  the  original  agreement. 

The  evidence  of  Mr.  Lewis,  the  counsel 
who  drew  the  papers,  is  relied  on  to  prove 
that  the  intention  of  the  parties  was,  that 
no  reimbursement  of  the  20,000  dollars  ad- 
vanced, was  to  take  place  in  any  event,  of 
what  nature  soever;  which  words  do  not 
occur  either  in  the  agreement,  or  the  bond, 
both  which  were,  I  presume,  prepared  by 
Mr.  Lewis.  To  come  at  a  fact  like  this,  (I 
shall  say  in  the  words  of  lord  Hardwicke  in 
a  similar  case,)  it  is  certain  there  ought  to 
be  the  strongest   proof   possible,  (a)    I  was 


(a)  1  Ves.  819,  Henkle  v.  Royal  Exchange  Assur- 
ance Company. 
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directed,  aaya  Mr.  Lewis,  to  covenant  be- 
tween the  parties  that  Colston  was  to  give 
Long  20,000  dollars  in  prompt,  to  be  dis- 
charged by  5,000  dollars  in  cash,  and  15,000 
dollars  in  military  lands:  Colston  to  be  al- 
lowed two  dollars  per  acre;  2d.  If  there 
should  be  any  surplus  value  of  the  estate 
beyond  the  20,000  dollars,  Mr.  Colston  was 
to  have  it,  every  pound  sterling  value  for  a 
pound  currency ;  the  terms  of  the  bargain 
against  Long  were  coatemplated  to  indem- 
nify the  purchaser  against  the  expense  in 
clearing  out  the  title  from  the  pending  law 
suit,  &c.  3d.  Upon  the  final  ascertainment 
of  the  value  of  the  estate,  the  20,000  dollars 
were  to  be  deducted  at  the  same  ratio  from 
the  cash  value;  and,  4th.  The  parties  were 
only  to  make  special  warranties  of  the  prop- 
erty sold  and  that  received  in  payment. 
Such,  we  are  told,  were  the  contents  of  the 
notes  furnished  him  to  draw  the  contract 
by,  which  it  has  happened  unfortunately, 
were  not  retained  by  him.  If  they  had  been 
retained,  they,  and  they  only  must  have 
been  resorted  to,  to  shew  there  was  a  mis- 
take in  the  agreement,  as  not  conforming 
to  them.  In  the  case  of  Baker  v.  Paine,  (a) 
the  articles  of  agreement  in  a  case  not  very 
unlike  this  were  rectified  by  the  minutes. 
But  here  the  minutes,  as  detailed  by  Mr. 
Lewis,  correspond  with  the  agreement,  Mr. 
Lewis  no  where  says  he  made  any  mistake  in 
drawing  the  agreement,  but  enters  into  a 
long  detail  of  his  advice  to  Long,  and  the 
reasons  upon  which  it  was  founded.  He 
mentions,  irdeed,  a  question  propounded  by 
Gen.  Lee  to  Long,  as  they  were  coming  out 
of  Mr.  Edmund  Lee's  othce,  via.  '*Mr. 
Long,  provided  we  do  not  receive  the 
20, OM)  dollars,  do  you  mean  to  reimburse 
them?"  With  the  answer—*  *I  make  no  such 
bargain."  But  these  were  answers  to  lead- 
ing questions  propounded  by  Long,  and 
have  therefore  less  weight  with  me  than  if 
Lewis  had  mentioned  them  himself;  and, 
even  then,  I  should  have  thought  they  might 

be  applied   to  the  event   of  a  convul- 
125      sion  *or  revolution  in  England,  so  as 

to  agree  with  the  bargain ;  but 
not  by  so  loose  a  question  and  answer  to 
contradict  it.  Lewis,  by  his  own  account, 
felt  great  solicitude  for  Long's  interest, 
and  was  employed  part  of  two  days  in  draw- 
ing the  papers;  duplicates  of  which  were 
made  out  by  him,  and  executed  by  the  par- 
ties. It  would  be  wonderful,  under  such 
circumstances,  if  he  omitted  any  thing 
through  mistake.  This  is  not  like  the  case 
of  f^leming  and  Willis ;  it  approaches  nearer' 
to  the  case  of  Lady  Shelburne  and  Lord 
Inchiquin,(b)  where  parol  evidence  to  prove 
a  variance  between  articles  and  instructions 
was  indeed  admitted,  but  considered  as 
having  no  operation  on  the  case.  There 
t>eing  no  other  evidence  on  this  point,  I 
conceive  the  meaning  and  intention  of  the 
parties  is  too  fully  expressed  in  the  agree- 
ment itself  to  admit  of  doubt. 

Much  stress  was  laid,  in  the  argument, 
on  the  inequality  of  the  contract,  in  favour 
of  Colston.  But  inequality,  between  the 
sum  paid  and  received,  does  not  of  itself 
make  the  consideration  inadequate:  If  it 
<Sid,  there  would  be  an  inadequate  consider- 


(a)  !  Ves.  466. 

(b)  1  Bra  Ch.  Cases,  S88, 


ation  paid  or  received,  on  every  foreign  bill 
of  exchange  drawn  above  or  below  par.  In 
this  case  (Alston  was  to  pay  currency,  pound 
for  pound,  for  sterling.  But  when  was  he 
to  receive  the  compensation  for  20,000  dol- 
lars, which  he  was  to  advance?  Not  till 
after  the  death  of  Burgess  Ball,  who  was 
tenant  by  curtesy  of  the  English  estate ; 
nor  until  an  adjustment  of  a  law  suit,  al- 
ready depending  more  than  fifty  years — nor 
until  other  legacies  were  paid  and  dis- 
charged, and  the  balance  could  be  ascer- 
tained. The  first  of  these  events,  only,  has 
as  yet  happened;  and  that  happened  three 
years  after  the  contract,  and  might  not 
have  happened  in  thirty.  There  is  nothing 
then  in  favour  of  Long  upon  this  point. 
Whether  either  of  the  parties  knew  of  these 
legacies,  until  the  meeting  with  Shermer 
in  January,  1798,  more  than  six  months  af- 
ter the  bargain  was  concluded,  does  not,  I 
think,  very  clearly  appear.  Be  that  as  it 
may,  from  that  period  Colston  had  reason 
to  doubt  whether  the  money  paid,  and  the 
lands  he  was  to  give  to  the  amount  of 
15,000  dollars  more,  would  not  overgo  the 
amount  of  the  English  estate,  which  he 
was  likely  to  receive  in  virtue  of  his  bar- 
gain. And,  for  any  thing  that  appears  in 
this  record,  that  doubt  has  daily  acquired 
strength,  from  the  information  of  the  agents 
of  both  parties,  and  still  remains  unde- 
termined.— Upon  these  grounds,  I  am  of 
opinion  that  Colston  was   well    entitled    to 

the   aid    of   a    Court   of  Equity ;  and 
126      that,  *under  the  circumstances  of  the 

case,  the  relief  sought,  and  that  which 
has  been  obtained,  so  far  as  it  goes,  were 
both  proper;  since  thereby  the  contract  may 
be  fulfilled  on  both  sides,  according  to  their 
original  agreement,  and  justice  done  by  a 
fair  adjustment  of  accounts  in  a  Court  of 
Equity ;  which  probably  could  not  have  been 
effected  in  any  other  mode.  That  a  bill  for 
specific  performance,  lies  as  well  on  the 
part  of  the  seller  as  the'  purchaser,  is  evi- 
dent from  the  case  of  Langford  v.  Pitt,(c} 
and  Stourton  v.  Meers,g there  cited  by  the 
Master  of  the  Rolls.  I  am  the  more  confi- 
dent in  this,  because  Long  was  apprised, 
as  appears  by  the  agreement,  that  some  of 
the  lands  he  was  to  receive  had  only  been 
entered,  and  Colston  must  have  time  to  sur- 
vey them  and  obtain  patents.  The  convey- 
ances in  fee-simple  were  demanded  by 
Peacock  as  attorney  for  Long,  as  furnish- 
ing a  ground  for  an  action  at  law  for  breach 
of  covenant,  in  September,  1798;  about 
fourteen  months  after  the  bargain,  and 
probably  much  sooner  than  patents  could  be 
obtained  in  the  ordinary  course  of  proceed- 
ing, whatever  diligence  Colston  or  his 
agents  may  have  used  for  that  purpose. 
Whether  this  was  too  rigorous  a  procedure 
on  the  part  of  Long,  or  not,  it  is  unneces- 
sary to  say;  but  I  think  the  injunction, 
upon  the  terms  offered,  was  rightly  awarded. 
Colston  had  performed  a  part  of  his  con- 
tract to  a  very  valuable  amount,  by  the  ad- 
vance of  5,000  dollars.  The  agreement,  as 
before  observed,  shews  he  could  not  possi- 
bly execute  a  conveyance  in  fee-simple  for 
all  the  lands,  part  of  them  being  only  en- 
tered. It  is  a  principle  in  equity,  that 
where  a  party  is,  by  accident,   or  other  cir- 

(c)  2  P.  Wma.  680. 
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cumatances  beyond  his  own  controul,  pre- 
vented from  executinf^  the  whole  of  his 
contract  in  specie,  he  shall  be  permitted  to 
perform  it  as  far  as  he  can.  Pollard  v. 
Rogers,  in  this  Court,  was  cited  by  Mr. 
Wickham  to  this  effect.  And,  even  if  he 
can  now  make  a  title  to  the  lands,  it  seems 
reasonable  he  should  be  permitted  so  to  do; 
as  in  Langford  v.  Pitt,  and  Stourton  v. 
Meers,  above  referred  to.  Colston,  as  I 
understand  his  offer  in  his  bill,  has  actually 
executed  a  conveyance  for  so  much  of  the 
lands,  which  Long  was  to  have  of  him,  as 
is  equal  to  the  balance  of  the  20,000  dollars; 
which  conveyance  still  remains  in  full  force. 
If  there  were  any  of  the  lands  selected  by 
Long  not  comprised  in  that  conveyance,  per- 
haps the  Court  ought  to  permit  him  to  as- 
certain his  damages  at  law  for  the  amount 
of  the  lands  so  omitted.  But  still,  I  appre- 
hend, no  execution  for  the   same    ought    to 

be  permitted,  but  the   verdict   be  cer- 
127      tified  *into    the    Chancery,    there    to 

wait  the  final  issue  of  the  cause,  upon 
a  settlement  of  the  accounts  between  the 
parties— with  this  difference,  (if,  upon  ex- 
amination, it  should  appear  necessary,)  I 
am  of  opinion  that  the  decree  be  affirmed. 
JUDGE  ROANE.  This  is  a  bill  of  in- 
junction exhibited  by  the  appellee,  praying 
to  arrest  the  proceedings  in  an  action  of 
covenant  brought  against  him  by  the  ap- 
pellant, in  the  District  Court  of  Winches- 
ter. While  that  action  was  yet  pending 
and  undetermined,  the  Chancellor  awarded 
the  injunction,  and,  without  requiring  the 
appellee  to  confess  a  judgment  at  law, 
transferred  to  his  tribunal  the  entire  cog- 
nisance of  the  cause,  which  involved  the 
construction  of  a  contract.  By  that  con- 
tract, the  appellant  had  bound  himself  to 
convey  to  the  appellee,  his  and  his  wife's 
title  to  an  estate  in  England,  called  the 
Chichester  estate ;  whereupon  the  appellee 
was  to  pay  him  down  live  thousand  dollars 
in  cash,  and  fifteen  thousand  dollars  in 
military  lands,  at  two  dollars  per  acre, 
and  to  pay  him  ^ne  pound  currency  for 
every  pound  sterling  wh^ch  the  said  estate 
(whiDh  was  in  the  English  funds)  should, 
when  finally  settled,  be  found  to  amount  to, 
over  and  above  the  said  sum  of  twenty 
thousand  dollars.  So  far  the  parties  are 
agreed  in  their  construction  of  the  contract : 
but  the  appellee  contends  that,  in  the  event 
which  is  now  suggested  to  have  taken 
place,  of  the  estate's  falling  short  of  that 
sum,  a  proportional  reimbursement  should 
be  made  out  of  the  said  sum  of  twenty 
thousand  dollars;  whereas  the  appellant 
contends,  that  in  no  event  was  he  liable  to 
submit  to  such  an  abatement. 

This  is  the  grand  question  between  the 
parties.  The  covenant,  on  the  part  of 
the  appellant,  is,  that  he  would  convey  the 
right  to  the  English  estate;  (which,  in  the 
declaration  in  the  action  at  law,  is  alleged 
to  have  been  done,  and  which  he  might,  in 
that  action,  have  duly  shewn  to  have  been 
done,  had  not  the  progress  thereof  been 
arrested;)  and  the  covenant,  on  the  part  of 
the  appellee,  the  breach  whereof  is  now 
complained  of,  is,  that  he  has  failed  to 
transfer  the  military  lands,  which,  by  the 
contract,  were  to  have  been  immediately 
and  promptly   conveyed.     Notwithstanding 


the  existence  of  this  action  upon  this  cove- 
nant, another  action  would  lie  on  the  same 
contract  in  behalf  of  the  appellant,  in  the 
event  of  an  excess  beyond  the  twenty  thou- 
sand dollars,  and  a  non-compliance  on  the 
part  of  the  appellee,  with  his  stipulations- 
in  relation  thereto;  and  an  action  would 
also  have  lain  in  favour  of  the  appel- 
128  lee,  *(if  his  construction  of  the  con- 
tract be  correct,)  in  the  event  of  the 
value  of  the  estate  falling  short  of  the  be- 
fore-mentioned sum.  At  the  same  time  it 
is  readily  admitted,  that  in  this  very  ac- 
tion for  damages  for  not  furnishing-  the 
stipulated  deposit,  it  was  competent  to  the 
appellee  to  exhibit  to  the  Court  and  Jury 
and  contend  for  his  construction  of  the  con- 
tract, in  this  particular,  and  to  sheW  the 
existence  of  an  actual  deficiency  in  the  es- 
tate, by  way  of  mitigation  of  damages. 

But  the  appellee,  neither  choosing  to  do 
this  by  way  of  defence  in  the  aforesaid  ac- 
tion, nor  to  rely  on  it  in  any  future  action 
to  be  brought  by  him  against  the  appel- 
lant, grounded  on  the  event  which  is  now 
suggested  to  have  taken  place,  has  evoked 
the  subject  from  the  Court  of  Law  to  the 
Court  of  Equity,  and  prays  the  latter  tribu- 
nal to  construe  and  decide  upon  the  con- 
tract. 

A  translation  of  this  kind  can  only  be 
justified  in  the  case  before  us,  by  particular 
grounds  of  equity  existing  on  the  part  of  the 
appellee,  or  by  reason  of  the  verity  of  that 
general  and  broad  proposition,  which  is 
stated  in  the  commencement  of  the  decree 
in  question. 

In  examining  into  the  particular  grounds 
in  the  case  before  us,  it  cannot  be  pretended 
that  the  appellee  was  under   any   necessity 
of  coming  into  a  Court  of  Equity  for  relief 
against  any  forfeiture   incurred    by  him  in 
relation  to  the  military  lands  contracted  to 
be  conveyed,  or  the  like;    1st.  Because   he 
expressly  states  in  his  bill,  *4hat  when  the 
appellant    applied  to  him  for  a  conveyance 
of  the  said  land  according   to   contract,    he 
offered    to    do    so,    provided   the  appellant 
would    agree  to    reconvey,   or  be  otherwise 
responsible,    in   case  of   a  deficiency  of  his 
claim    on  the    Chichester  estate;*'    thereby 
admitting  his  ability  to  convey,  and  requir- 
ing, as  a  condition  thereof,  a   new    or    ex- 
planatory   stipulation    on  the    part    of    the 
appellant;    2d.  Because    the  military  lands 
aforesaid,    being    holden    by    the  appellant 
by  entries  add  surveys  only,    in    most    in- 
stances,   if  not  all,    and  this    known  to  the 
appellant   at  the  time  of  the    contract,    he 
could  never  have  expected  from  the  appellee 
more    than    an    immediate  transfer   of  his 
rights    thereto,    or,  at  most,  regular  deeds 
for  them  hereafter,  when  the  titles   should 
be  completed ;  and,  therefore,  such  a  trans- 
fer  would  have    been  a  compliance    on  the 
part    of   the  appellee   with   his  stipulation, 
and  received    as   such    in    the  trial  at  law; 
and,  3d.  Because,  if  there  were  any  of  those 
lands  selected    by    the   appellant,  to  which 
the  appellee  has   not,    and    perhaps    never 
can  obtaii)  a  title,  (as  is   alleged    by 
129      ''^him  to  be  the  case  in  relation  to  two 
entries  in  the  name  of  Samuel  Carey; 
see  his  letter  to   the    appellant,    of    March 
18,  1799,)  this   circumstance,    so    far  from 
affording    him  a  ground    to    come    into    a 
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Court  of  Exility  for  a  specific  performance, 
would,  perhaps,  have  been  a  reason  for  con- 
fining his  adversary  to  his  action  at  law 
for  damages:  for  it  is  said  in  Cuddee  v. 
Kutter,(a)  *'that  the  Court,  in  case  of  a 
■  contract  for  the  sale  oi.  land,  which  the 
party  has  not  at  the  time  of  the  contract, 
will  not  decree  a  specific  performance  of 
the  agfreement  as  to  the  laud,  but  leave  the 
buyer  to  recover  his  damages  at  law  for 
nonperformance  of  the  agreement." 

With  as  little  reason  can  it  be  said  that 
the  appellee  might  go  into  the  Court  of 
Kquity  on  the  ground  on  which  bills  of 
•quia  timet  are  usually  granted. 

By  his  contract,  he  was  bound  to  convey 
the  military  lands  immediately,  unclogged 
with  any  condition  whatsoever;  and  the 
appellee  trusted  to  the  appellant's  personal 
responsibility  to  make  good  the  deficiency ; 
(if  that  event  was  contemplated  and  pro- 
vided for  in  the  contract;)  but  the  ground 
he  now  takes  in  his  bill  goes  to  clog  the 
transfer  of  the  lands  themselves  with  a 
new  condition  of  reimbursement.  This 
ground  of  complaint  is  moreover  untenable, 
because  it  is  as  reasonable  that  the  appel- 
lee should  rely  on  the  personal  responsibil- 
ity of  the  appellant  in  case  of  deficiency,  as 
that,  in  case  of  excess,  the  appellant  should 
rely  on. that  of  the  appellee;  who  had^  from 
the  moment  of  the  signature  of  the  con- 
tiact,  the  estate  of  the  appellant  in  his 
hands.  It  appears  from  the  contract  that 
both  parties  were  safe  and  responsible  men, 
and  whatever  the  true  construction  of  the 
contract  may  be  as  to  the  appellant's  lia- 
bility to  make  reimbursement  in  case  of 
deficiency,  there  is  no  pretence  to  say  that 
such  liability  was  attached  to  the  land  by 
way  of  lien.  These  remarks  are  made  in 
objection  to  the  appellee's  coming  into  a 
Court  of  Equity  on  this  ground :  at  the  same 
time  it  is  readily  admitted  that  if  the  cause 
were  properly  before  the  Court  of  Equity, 
and  ripe  for  a  final  decision,  by  reason  of 
the  English  estate  being  fully  and  finally 
settled  and  ascertained*  it  might  be  proper 
for  equity,  which  delights  to  do  complete 
justice,  to  settle  the  case  by  making  an 
abatement  in  case  of  deficiency  out  of  the 
military  lands  themselves,  which  are  con- 
tracted to  be  conveyed. 

I  come  now  to  consider  the  general  and 
broad  proposition  contained  in  the  com- 
mencement of  the  Chancellor's  decree.  I 
will  premise 'that  I  highly  approve  of  the 
jurisdiction  of  Courts  of  Equity  on  the 
130  point  in  question,  as  settled  *by  suc- 
cessive and  well-weighed  decisions; 
so  far  as  it  is  auxiliary  to  the  jurisdiction 
of  Courts  of  Law ;  and  so  far  as  it  goes  to 
give  to  parties,  who  wish  it,  the  specific 
execution  of  their  agreements.  But  this 
jurisdiction  must  have  limits:  it  ought  not 
to  ingulph  and  destroy  the  salutary  jurisn 
diction  of  the  common  law.  I  wish  not  to 
see  this  small  and  precious  germ  which, 
within  times  not  far  remote,  took  root,  and 
was  with  difiiculty  nourished  as  a  whole- 
some and  goodly  plant,  yielding  its  friendly 
aid  to  the  soil  on  which  it  grew ;  now  out- 
strip its  proper  size,  outrage  its  own  na- 
ture, and  like  the  far-famed  Upas  tree,  by 
its  deleterious eflSuvia  administer  death  and 


<a)  5  Viaer,  S40.  id  Resolntlon. 


desolation  to  all  around  it.  I  wish  not  to 
yield  up  every  thing  to  that  encroaching 
jurisdiction,  which  knows  not  the  inesti- 
mable trial  by  jury,  and  is  blind  to  the 
incalculable  superiority  of  viva  voce  testi- 
mony. If  there  is  any  advantage  arising 
from  the  union  in  this  Court,  of  the  com- 
mon law  and  chancery  jurisdictions,  it  is 
■  not  the  least  that  such  union  affords  a 
check  against  the  proneness  of  all  men  in 
all  situations  to  advance  and  extend  the 
sphere  of  their  own  authority.  Under  this 
organization,  this  Court,  taking  side  with 
neither  of  the  rival  jurisdictions  is  free  to 
restrain  them  /  both  within  their  proper 
limits. 

The  bruad  f^oposition  now  in  question  is 
this,  that  in  case  of  a  specific  agreement, 
although  the  party  grieved  may  have 
elected  to  proceed  at  law  for  damages  aris- 
ing from  a  breach  thereof,  yet,  as  he  might 
have  resorted  to  equity  for  a  specific  per- 
formance, and  as  in  equity  remedies  ought 
to  be  reciprocal,  the  aggrieving  party  may 
compel  his  adversary  to  abandon  his  com- 
mon law  remedy  and  hold  him  down  to  a 
remedy  for  specific  ^rformance. 

Whether  this  proposition,  if  true  in  the 
extent  here  contended  for,  does  not  go  to 
the  utter  annihilation  of  the  common  law 
jurisdiction  in  such  cases,  and  make  a  most 
important  innovation  in  our  system  of  juris- 
prudence, I  will  briefly  inquire? 

In  the  excellent  treatise  of  equity,  upon 
which  Fonblanque  has  annotated,  we  are 
told,  vol.  1,  p.  27,  that  formerly  the  law  of 
England  was  very  defective  in  not  provid- 
ing for  a  specific  performance  of  agree- 
ments :— **but  it  proving  a  great  hardship  in 
particular  cases  to  be  left  only  to  the  un- 
certain reparation  by  damages,  which  the 
personal  estate  perhaps  may  not  be  able  to 
satisfy.  Courts  of  Equity  therefore,  where 
there  was  a  sufificient  consideration,  did, 
in  aid  of  the  common  law,  compel  a  specific 
performance."  Nothing  is  more  clear  than 
that  this  provision  was  introduced  in  favour 
of  the  person  aggrieved  by  the  breach 
131  of  the  *agreement;  as  is  manifest 
from  what  is  said  about  the  failure  of 
the  personal  estate,  &c. ;  nor  than  that  this 
provision  was  (as  it  is  expressed)  in  aid  and 
not  in  exclusion  of  the  jurisdiction  of  the 
common  law: — Yet  we  are  told,  ib.  p.  31, 
that  **the  common'  lawyers  continually 
poured  out  their  complaints  against 
this  encroachment,  as  they  imagined 
it,  on  the  ancient  municipal  laws." 
Loud  indeed  would  their  complaints 
have  been,  if,  instead  of  the  just 
and  reasonable  pretension  then  advanced 
and  now  sanctioned  by  the  concurrence  of 
ages,  this  gigantic  innovation  had  then 
been  meditated. 

I  take  it  therefore  to  be  a  well  established 
principle,  that  after  a  breach,  a  plaintiff 
may  elect  to  proceed  at  law  for  reparation 
in  damages,  and  that  he  cannot  thereafter 
be  compelled  to  go  for  the  thing  in  specie 
unless  he  wants  it,  (b)  or  unless  some  par- 
ticular grounds  of  equity  exist,  on  behalf 
of  the  party  breaking  the  contract,  excus- 
ing and  relieving  against  such  breach,  and 
shewing    that,  according  to  the   principles 


(b)  1  Fonb.  29,  199,  2  Bro.  Ch.  Cases.  843,  diet  per 
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of    equity,    the   ooatract  onght,   neverthe- 
less, to  be  pex formed  in  specie. 

It  was  argued,  but  ought  not  seriously  to 
have  been  alleged,  by  the  appellee's  counsel, 
that  the  sustaining  the  action  at  law  in- 
juriously converted  the  appellant's  claim 
from  land  into  money.  The  answer  is, 
Ist.  That  this  objection  is  as  broad  and  un- 
tenable as  the  general  propositions  just, 
examined ;  and,  ^ly.  That  it  results  from 
the  principles  of  law  and  the  contract  ot 
the  parties,  that,  in  case  of  breach  thereof, 
the  appellee  has  promised  to  pay  to  the  ap- 
pellant as  much  money  as  should  be  assessed 
by  a  Jury,  for  reparation  of  the  injury : 
his  original  contract,  followed  up  by  a 
breach  thereof,  completely  etfiops  him  from 
making  the  objection.  It  may  truly  be  said 
that,  in  contracts  for  so  fluctuating  a  species 
of  property  (in  point  of  value)  as  those 
military  lands  were,  time  and  punctuality 
are  all  important  to  the  buyer;  and  that  the 
default  of  the  seller  in  not  making  a  due 
transfer  at  the  time,  when  the  agreed  price 
might  have  been  procured  therefor  in  the 
market,  shall  not  prejudice  the  buyer  in  the 
event,  which  is  alleged  to  have  taken  place, 
of  an  enormous  depreciation  in  the  value  of 
military  lands.  If  a  loss  is  thereby  sus- 
tained by  the  appellee  in  the  present  in- 
stance, it  is  a  loss  without  an  injury,  and 
arose  from  his  own  act  in  not  performing 
his  agreement  by  tranferring  the  lands, 
but,  instead  thereof,  keeping  them  in  his 
own  hands  and  at  his  own  risk. 

As  to  the  objection,  going  to  the  un- 
132  certainty  of  a  reparation  *in  dam- 
ages, it  applies  equally,  at  least,  in  all 
other  cases  but  does  not  overrule  the  gen- 
eral doctrine  of  the  law  giving  the  action. 
In  the  case  before  us,  that  objection  has 
little  weight,  for  the  parties  have  agreed  on 
the  price  of  the  lands  in  question :  and,  in- 
deed, in  all  cases,  capricious  or  injurious 
assessments  of  damages  by  Juries  are  con- 
troulable  by  the  superintenaing  power  of 
the  Courts.  The  objection  therefore  ought 
to  be  wholly  disregarded  in  the  case  before 
us.  . 

Such  are  the  grounds  of  my  opinion  in 
the  present  case.  Not  believing  that  the 
appellee  was  competent  to  come  into  a  Court 
of  Equity,  when  he  exhibited  his  bill  for 
an  injunction,  or  that  such  Court  ought  to 
have  taken  cognizance  of  his  case,  (the 
Court  of  Law  being  the  proper  tribunal  to 
construe  the  contract,  and  determine  the 
action  pending  before  it,)  I  have  deemed  it 
premature  and  unnecessary  to  enter  at  all 
into  the  merits  of  the  contested  question 
arising  out  of  the  contract.  I  have  only 
incidentally  exaniined  that  contract,  in 
connexion  with  other  circumstances,  to- 
enable  me  to  determine  whether  the  appel- 
lee ought  to  have  obtained  foot-hold,  and 
received  countenance  in  the  Court  of 
Equity.  On  a  full  consideration  of  the 
case,  I  think  that  he  ought  not;  but  that 
his  application  for  an  injunction  should 
have  been  rejected,  and  his  bill  dismissed ; 
which  (reversing  all  the  subsequent  pro- 
ceedings in  Chancery)  ought  now  to  be  the 
judgment  of  this  Court. 

JUDGE  C  ARRINGTON.  I  am  of  opinion 
that  the  injunction  obtained  by  Colston 
was  premature,  the   value    of  the    English 


estate  being  not  yet  finally  ascertained. 
It  ought  therefore  to  be  dissolved,  but 
without  prejudice  to  any  suit  which  he 
may  hereafter  bring  to  be  compensated  for 
the  deficiency,  when  the  .amount  thereof 
shall  have  been  ascertained. 

JUDGE  LYONS.  Neither  a  Court  of 
Equity  nor  of  Law  can  vary  men's  wills 
or  agreements,  (a)  Courts  should  endeavour 
to  understand  them  trujhr,  but  not  to  extend 
or  abridge  them.  They  may  construe 
equitably  when  words  admit  of  doubt,  but 
cannot  controula  lawful  stipulation  or  con- 
tract, nor  relieve  against  stated  damages. 

What  was  the  contract  in  this  ca&e  ?  That 
Colston  should  pay  Long  twenty  thousand 
dollars  upon  the  execution  of  a  conveyance  for 
transferring  to  the  former  all  the  right  of  the 
latter  and  of  his  wife,  to  what  was  called  the 
Chichester  estate,  in  England  ;  that  he 
should  pay  in  cash  five  thousand  dollars, 
and  the  balance  in  military  land  ;  and,  as  the 
value  of  the  Chichester  estate  was  not  as- 
certained, but  supposed  to  exceed 
133  twenty  thousand  dollars,  Colston  *\vas 
to  execute  a  bond  to  pay,  at  the  rate  of 
currency  for  sterling,  for  its  excess  above  that 
sum.  Was  not  this  contract  lawful  and  suffi- 
ciently certain  ?  The  bond  given  for  excess 
recites  the  agreement,  and  explains  its  mean- 
ing to  be,  that,  for  the  entire  value  of  the 
estate  or  stock,  Colston  was  only  to  give  cur- 
rency for  sterling.  Its  condition  was,  that 
Colston  should  pay  for  whatever  might 
eventually  be  obtained  over  and  above 
twenty  thousand  dollars.  Long  and  wife 
conveyed  the  English  estate,  and  de- 
manded performance  of  the  agreement 
by  Colston,  who  refused  to  convey  the 
military  lands,  unless  Long  would  prom- 
ise to  reconvey  in  proportion  to  what  the 
English  estate,  when  its  value  was  ascer- 
tained, should  fall  short  of  six  thousand 
pounds  sterling,  which  Long  refused  to  do» 
as  that  was  no  part  of  his  contract :  upon 
which  Long  brought  an  action  of  covenant 
at  law  for  the  breach  of  the  agreement,  and 
Colston  brought  a  suit  in  Chancery  to  enjoin 
him  from  proceeding  upon  it. 

An  injunction  was  granted  and  made  per- 
petual. The  question  is,  whether  Colston* 
according  to  his  agreement,  ought  not  to  have 
paid  the  twenty  thousand  dollars,  imme- 
diately on  Long's  making  him  the  d^ed.  and 
whether  he  had  a  right  to  any  aid  or  relief 
in  equity,  until  the  value  of  the  English 
estate  was  finally  ascertained  ? 

Long  did  not  agree  to  wait  for  that ;  but 
was  to  receive  the  twenty  thousand  dollars 
immediately,  and  says  he  was  not  to  refund 
any  part  of  it,  in  case  of  deficiency.  But  that 
is  not  the  present  question  ;  for  that  can  be 
decided  only  when  the  value  of  the  English 
estate  shall  be  finally  ascertained  in  England. 

I  think  Long  had  a  right  to  the  twenty- 
thousand  dollars,  immediately  on  executing- 
the  deed  to  Colston,  and  was  not  obliged  to 
enter  into  a  new  contract  for  refunding,  in 
case  of  deficiency  ;  that  he  had  a  right  to  sue 
at  law  for  the  breach  of  the  original  contract  ; 
and  that  Colston  was  premature  with  his 
bill,  before  the  value  of  the  English  estate 
was  firally  ascertained,  according  to  the 
agreement. 

I  am,  therefore,  of  opinion,  that  the  injunc- 
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70 


I  HEN.&M. 


HuDGiNS  V,  Wrights. 


I34>I36 


tion  should  be  dissolved,  and  the  bill  dis- 
missed, without  prejudice  to  any  other  suit  he 
may  bring  in  equity,  after  the  value  of  the 
Bnglish  estate  shall  be  finally  ascertained. 

The  decree  of  the  Court  was,  that  the 
injunction  should  be  dissolved,  and  the  bill 
dismissed,  without  prejudice. 


\2A 
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Slaves— White  Persone— ladlaiu— Nesroes— Onus  Pro- 
tandi  •—Where  wblte  persons,  or  nfitlve  American 
Indians,  or  tbeir  descendants  in  the  maternal 
line,  are  claimed  as  slaves,  the  onns  probandl  lies 
on  the  claitnant:  but  it  is  otherwise  with  respect 
to  native  Africans  and  their  descendants,  who 
have  been  and  are  now  held  as  slaves. 

Seaw— ladiaiis.t— It  seems  that  no  native  American 
Indian  coald  be  made  a  slave  under  the  laws  of 
Virginia,  since  the  year  1091.(1) 

5Mlt  for  Preedom^- Vfirleiice  between  Evidence  and 
Case  5tated— effect— In  suits  for  freedom,  a  va- 
riance between  the  evidence  and  the  cases  stated 
by  the  plaintiff,  will  not  be  regarded  by  the  Court: 
bnt  the  decision  will  be  according  to  the  rights 
of  the  parties,  and  the  case  made  out  by  the  evi- 
dence at  the  trial. 

Same— Ancestor  of  Plaintiff  an  Indian— Effect.— If  a 
female  ancestor  of  a  person  asserting  a  risrht  to 
freedom,  is  proved  to  have  been  an  Indian,  it 
seems  incumbent  on  those  who  claim  such  person 
as  a  slave,  to  shew  that  such  ancestor,  or  some 
female  from  whom  she  descended,  was  brought 
Into  Virginia  between  the  years  1079  and  1091.  and 
under  circumstances  which,  according  to  the  laws 
then  in  force,  created  a  right  to  hold  her  in 
slavery. 

The  appellees,  in  this  case,  which  was  an 
appeal  from  the  High  Court  of  Chancery,  were 
permitted  to  sue  in  forma  pauperis.  The 
appellant,  l>eing  about  to  send  them  out  of 
the  State,  a  writ  of  ne  exeat  was  obtained 
from  the  Chancellor,  on  the  ground  that  they 
were  entitled  to  freedom. — In  their  bill,  they 


•Slaves — White    Persons  —  Indians— Negroes  —  Pre- 

L— In  case  of  a  person  visibly  appearing  to 


be  a  negro,  the  presumption  is  that  he  is  a  slave: 
but  In  the  case  of  a  person  visibly  appearing  to  be  a 
white  man  or  an  Indian,  the  presumption  is  that  he 
la  free.  To  this  point,  the  principal  case  is  cited  in 
Fulton  V.  Gracey,  15  Gratt  824:  Hook  v.  Pagee.  2 
Munf.  880;  DeLacy  v.  Antoine.  7  Leigh  448:  Gregory 
V.  Baugh.  2  Leigh  082,  083. 

^fSmmm  Indians.- In  Pallas  v.  Hill.  2  Hen.  ft  M.  167, 
JUDGB  TucKEB  expressed  himself  as  confirmed  in 
the  opinion  expressed  in  the  principal  case  that  the 
act  of  lOBl  is  to  be  considered  the  law  of  the  land. 
In  this  case,  it  was  held  that  no  native  American 
Indian  brought  into  Virginia  since  the  year  1091, 
could  under  any  circumstances  be  lawfully  made  a 
slave:  and  that  the  manuscript  act  of  1001  and  not 
the  printed  revisal  of  1706.  fixes  the  period  at  which 
the  right  of  making  slaves  of  Indians  was  restricted. 

In  Gregory  v.  Baugh.  2  Leigh  081,  Jitdgb  Carb  said 
that,  in  the  principal  case,  the  repeal  of  the  laws 
allowing  Indians  to  be  held  in  slavery  was  carried 
back  to  1001,  upon  the  idea  that  a  law  of  that  date, 
granting  free  trade  with  the  Indians,  had  been 
decided  by  the  old  general  court  to  have  repealed 
all  laws  tolerating  Indian  sljivery.  Bnt  Jttdgb  Carr 
expresses  his  approbation  of  Robin  v.  Hardaway, 
Jeff.  109,  where  it  was  decided  that  the  act  of  1001 
did  not  repeal  the  Indian  slave  laws  but  that  they 
were  repealed  by  the  act  of  1706,  enacting  who 
should  henceforth  l>e  slaves. 

See  also, /(H>^fu><«  to  Coleman  v.  Dick.  1  Wash.  233. 

(1)  See  the  case  of  Pallas,  Bridget  and  others  v. 
Hill  and  others,  reported  in  the  second  volume,  in 
which  it  has  been  decided,  on  the  authority  of  MS. 
acts  of  A.<wemblv  in  the  Monticello  library,  and  in 
possession  of  one  of  the  reporters,  (William  W.  Hen- 
ing-.)  that  no  native  American  Indian  brought  into 
Virginia,  since  1001,  could,  under  any  circumstances. 
be  lawfully  made  a  slave. 

tSoit  tor  Freedom— Hearsay  Evidence.— To  the  point 
that  in  this  country,  hearsay  evidence  has  always 
been  admitted  in  pauper  suits  for  freedom,  the 
principal  case  was  cited  with  approval  in  Pegram 
V.  Isabell.  2  Hen.  &  M.  201. 

The  principal  case  Is  also  cited  In  Pegram  v.  Isa- 
bell, 2  Hen.  A  M.  206:  U.  S.  v.  Morris,  20  Fed.  Cas.  1880, 
Case  No.  16.816. 


asserted  this  right  as  having  been  descended, 
in    the  maternal  line,  from   a    free  ludian 
woman  ;  but  their  genealogy  was  very  imper- 
fectly stated.    The  time  of  the  birth  of  the 
youngest  was  established  by  the  testimony  ; 
and   the  characteristic    features,    the   com- 
plexion, the  hair  and    eyes,  were  proven  to 
have    been  the  same    with  those  of  whitea. 
Their  genealogy  was  traced  back  by  the  ev- 
idence taken  in  the  cause,  (though  different 
from   that   mentioned  in  the  bill.)   through 
female  ancestors,    to    an    old   Indian  called 
Butterwood  Nan.     One  of  the  witnesses  who 
had  seen  her,  describes  her  as  an  old  Indian. 
Others  prove,  that  her  daughter  Hannah  had 
long  blacl^  hair,  was  of  the  right  Indian  cop- 
per  colour,  and    was  generally     called    an 
Indian  by  the  neighbours,  who  said  she  might 
recover  her  freedom,  if  she  would  sue  for  it ; 
and  all  those    witnesses   deposed  that  they 
had  often  seen    Indians.    Another  witness, 
(Robert   Temple,)     whose    deposition     was 
taken  on  the  part  of  appellant,  proves  that 
the  father  of  Butterwood  Nan  was    said  to 
have  t>een   an  Indian,  but  he   is  silent  as  to 
her  mother. 

On  the  hearing,  the  late  chancellor,  perceiv- 
ing from  his  own  view,  that  the  youngest  of 
the  appellees  was  perfectly  white,  and  that 
there  were  gradual  shades  of  difference  in 
colour  between  the  grand-mother,  mother, 
and  grand-daughter,  (all  of  whom  were  be- 
fore the  court.)  and  considering  the  evidence 
in  the  cause,  determined  that  the  appellees 
were  entitled  to  their  freedom ;  and,  more- 
over, on  the  ground  that  freedom  is  the  birth- 
right of  every  human  being,  which  sentiment 
is  strongly  inculcated  by  the  first  article  of 
our  ••  political  catechism,"  the  bill  of  rights 
—he  laid  it  down  as  a  general  position,  that 
whenever  one  person  claims  to  hold  another 
in  slavery,  the  onus  probandi  lies  on  the 
claimant. 

Randolph,  for  the  appellant.  The  ground 
on  which  the  appellees  claim  their  freedom, 
is,  that  they  are  lineally  descended  from  a 
free  Indian  woman.  On  the  other  side,  it  is 
contended,  that  they  are  descended  from  a 
negro  woman  by  an  Indian.  Although  the 
circumstance  of  their  being  white  operated 
on  the  mind  of  the  Chancellor,  who  decreed 
their  freedom  ;  yet  as  the  whole  of  the 
135  testimony  proved  *them  to  have  been 
descended  from  a  slave,  the  presump- 
tion on  which  that  decree  was-  founded  must 
fail. 

Whether  they  are  white  or  not,  cannot  ap- 
pear to  this  Court  from  the  record.  They 
have  asserted  their  right  to  freedom  on  very 
different  grounds ;  and  have  not,  in  their 
evidence,  made  out  the  genealogy  stated  in 
their  bill. 

If  they  could  derive  their  descent  from 
Indians  in  the  maternal  line,  still  it  will  be 
found,  from  the  evidence,  that  their  female 
ancestor  was  brought  into  this  country  be- 
tween the  years  1679  and  1705,  and  under  the 
laws  then  in  force,  might  been  have  a  slave. 

JUDGE  TUCKER.  la  not  that  a  mistake  ? 
The  act  of  1705,  in  the  clause  which,  respects 
a  free  trade  with  all  Indians  whatsoever,  is 
a  literal  transcript  from  an  act  of  1691 ;  the 
title  of  which  is  preserved  in  the  edition  of 
1733.(2) 


(2)  See  Tucker's  Blackstone,  vol.  1,  part  2,  note  to 
Appendix,  p.  47. 
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Randolph .  In  all  the  cases  decided  by  this 
Court  on  the  present  question,  the  act  of 
1705  has  been  considered  as  restricting  the 
right  of  making  slaves  of  Indians :  and 
those  cases  are  authority  with  me. 

George  K.  Taylor,  for  the  appellees.  This 
is  not  a  common  case  of  mere  blacks  suing  for 
their  freedom ;  but  of  persons  perfectly 
white.  The  peculiar  circumstances  under 
which  the  bill  was  drawn,  will  readily  ac- 
count for  any  inaccuracies  which  may  ap- 
pear in  stating  the  genealogy  of  the 
appellees.  But  would  it  have  been  prudent, 
or  even  necessary,  to  delay  the  cause,  by  an 
amended  bill  ? 

He  then  took  a  circumstantial  view  of  the 
evidence,  and  inferred,  that  it  clearly  proved 
the  appellees  to  have  descended  from  an 
Indian  stock :  all  the  witnesses  deposed  to 
the  fact  that  the  female  ancestor  under  whom 
they  claimed  was  **  of  the  right  Indian  copper 
colour,'*  with  long  black  hair  ;  that  she  was 
called  an  Indian  in  her  master's  family,  and 
by  the  neighbours  generally,  who  said  she 
might  get  her  freedom,  if  she  would  sue  for 
it ;  and  many  of  them  had  often  seen  Indians. 
What  more  than  strong  characteristic  fea- 
tures would  be  required,  to  prove  a  person 
white  ? 

If,  in  fact,  the  appellees  are    descended 
from  Indians,  it  is  incumbent  on  the  appel- 
lant to  prove  that  they  arc  slaves  ;  the  appel- 
lees are  not  bound   to  prove  the  contrary. 
From  the  beginning  of  the  world  till  the 
year  1679,  all  Indians  were,  in  fact  as  well 
as  right,  free  persons.    In  that  year  an  act 
passed  declaring  Indian  prisoners  taken  in 
war  to  be  slaves :  and  in  1682,  another, 
136      that  Indians  sold  to  us  *by  neighbour- 
ing Indians  and  others  trading  with  us 
should  be  slaves.     These  acts  remained  in 
force  (till  1691,   as  supposed   by  one  of  the 
Judges,  or  at  farthest)  till  1705,  when  it  has 
been  decided  they  were  repealed. 

As  all  Indians  were  free,  except  those 
brought  into  this  country  within  the  periods 
and  under  the  circumstances  just  mentioned, 
the  appellant  must  bring  the  appellees  within 
those  exceptions,  to  be  entitled  to  their 
services  as  slaves. — Not  a  case  can  be  shewn 
from  the  books,  where  a  person  claiming 
under  an  exception  must  not  bring  himself 
within  it.  This  is  the  law  with  respect  to 
the  act  of  limitations,  and  many  others. 
Having  proved  the  descent  of  the  appellees 
to  have  been  from  Indians,  as  he  conceived, 
he  then  undertook  to  prove,  from  the  course 
of  nature,  and  the  early  periods  at  which 
Indians,  unrestrained  by  a  sense  of  modesty, 
propagate  their  species,  that  the  appellees, 
by  ascent,  could  trace  their  genealogy  back 
to  Indians,  who  must  have  been  brought  into 
this  country  since  the  year  1705. 

Randolph,  in  reply.  The  circumstance  of 
the  appellees*  being  white,  has  been  men- 
tioned, more  to  excite  the  feelings  of  the 
Court  as  men,  than  to  address  them  as 
Judges. 

In  deciding  upon  the  rights  of  property, 
those  rules  which  have  been  established  are 
not  to  be  departed  from,  because  freedom 
is  in  question.  The  allegata  et  probata 
ought  surely  to  be  attended  to ;  as  the  ap- 
pellant has  not  had  an  opportunity  of  answer- 
ing the  pedigree  stated  in  the  bill.  But  if 
he  were  compelled  to  go  into  evidence,  with- 


out regard  to  the  allegations  of  the  bill,  he 
was  prepared  to  shew  that  the  weight  of  it 
was  with  the  appellant. 

He  then  endeavoured  to  shew,  from  the 
testimony,  that  the  original  Indian  stock 
from  which  the  appellees  descended,  was  de- 
rived from  the  paternal  line.  They  are 
bound  to  prove  that  they  are  descended  from 
a  free  Indian  woman.  It  has  beep  uniformly 
decided  in  this  Court,  that  the  maternal  line 
must  be  established  before  the  onus  pro- 
band! is  thrown  on  the  other  side. 
Curia  advisare  vult. 

Tuesday,  November  11.  The  Judges  de- 
livered their  opinions. 

JUDGE  TUCKER.  In  this  case,  the  pau- 
pers claim  their  freedom  as  being  descended 
from  Indians  entitled  to  their  freedom. 

They  have  set  forth  their  pedigree  in  the 
bill,  which  the  evidence  proves  to  be  falla- 
cious. But  as  there  is  no  Herald's  Office  in 
this  country,  nor  even  a  Register  of  births 
for  any  but  white  persons,  and  those  Regis- 
ters are  either  all  lost,  or  of  all  records 
137  probably  the  most  imperfect,  *our  LrCg- 
islature,  even  in  a  writ  of  praecipe 
quod  reddat,  has  very  justly  dis- 
pensed with  the  old  common  law  precision 
required  in  a  writ  of  right,  and  the  reason 
for  dispensing  with  it  in  the  present  case,  is 
a  thousand  times  stronger.  In  a  claim  for 
freedom,  like  a  claim  for  money  had  and 
received,  the  plaintiff  may  well  be  permitted 
to  make  out  his  case  on  the  trial  according 
to  the  evidence. 

What  then  is  the  evidence  in  this  case? 
Unequivocal  proof  adduced  perhaps  by  the 
defendant;  that  the  plaintiffs  are  in  the  ma- 
ternal line  descended  from  Butterwood  Nan, 
an  old  Indian  woman ;— that  she  was  60 
years  old,  or  upwards,  in  the  year  1755 ; — 
that  it  was  always  understood,  as  the  witness 
Robert  Temple  says,  that  her  father  was  an 
Indian,  though  he  cautiously  avoids  saying 
he  knew,  or  ever  heard,  who,  or  what,  her 
mother  was.  The  other  witness  Manr  Wil- 
kinson, the  only  one  except  Robert  Temple 
who  had  ever  seen  her,  describes  her  as  an 
old  Indian  :  and  her  testimony  is  strength- 
ened by  that  of  the  other  witnesses,  who 
depose  that  her  daughter  Hannah  had  long 
black  hair,  was  of  a  copper  complexion,  and 
generally  called  an  Indian  among  the  neigh- 
bours ;— a  circumstance  which  could  not 
well  have  happened,  if  her  mother  had  not 
had  an  equal,  or  perhaps  a  larger  portion  of 
Indian  blood  in  her  veins.  As  the  rule  partus 
sequitur  ventrem  obtains  in  this  country, 
the  deposition  of  Robert  Temple  as  to  who 
was  reputed  to  be  the  father  of  Butterwood 
Nan,  without  noticing  her  mother,  is  totally 
irrelevant  to  the  cause.  It  could  i^t  serve 
the  complainant,  a  fortiori  it  shall  not  prej- 
udice her.  It  was,  perhaps,  intended  as  a 
sort  of  negative  pregnant.  But  it  has  not 
even  the  tithe  of  that  importance  in  my  es- 
timation. 

In  aid  of  the  other  evidence,  the  Chancel- 
lor decided  upon  his  own  view.  This,  with 
the  principles  laid  down  in  the  decree,  has 
been  loudly  complained  of. 

As  a  preliminary  to  my  opinion  upon  this 

subject,  I   shall  make   a   few    observations 

upon  the  laws  of  our  country,  as  connected 

with  natural  history. 

From  the  first  settlement  of  the  colony  of 
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Virginia  to  the  year  1778,  (Oct.  Sess.)  all 
negrroes.  Moors,  and  mulattoes,  except  Turks 
and  Moors  in  amity  with  Great  Britain, 
brought  into  this  country  by  sea,  or  by  land, 
^veere  slaves.  And  by  the  uniform  declara- 
tions of  our  laws,  the  descendants  of  the 
females  remain  slaves,  to  this  day,  unless 
they  can  prove  a  right  to  freedom,  by  actual 
•emancipation,  or  by  descent  in  the  maternal 
line  from  an  emancipated  female. 

By  the  adjudication  of  the  General   Court, 

in    the     case       of      Hannah     and     others 

against  Davis,  April  term,  1777,    all 

138  *  American  Indians  brought  into  this 
country  since  the  year  1705,  and  their 

descendants ,  in  the  maternal  line,  are  free. 
Similar  judgments  have  been  rendered  in 
this  court. (a)  But  I  carry  the  period  further 
back,  viz.  to  the  16th  day  of  April,  1691,  the 
commencement  of  a  session  of  the  General 
Assembly  at  which  an  act  passed,  entituled 
**An  Act  for  a  free  trade  with  Indians,"  the 
title  of  which  (chap.  9,)  will  be  found  in 
the  edition  of  1733,  p.  94:  And  the 
enacting  clause  of  which,  I  have  reason 
to  believe,  is  in  the  very  words  of  the  act  of 
1705,  upon  which  this  Court  have  pronounced 
judgment  in  the  cases  referred  to. 

I  will  here  mention  those  reasons.  On  the 
trial  of  a  similar  question  on  the  Eastern 
shore,  two  copies  of  Purvis's  edition  of  the 
laws  of  Virginia,  were  produced.  At  the  end 
of  both  was  added  a  manuscript  transcript  of 
all  the  acts  of  Assembly  subsequently  passed 
for  a  series  of  years;  the  titles,  number  of 
chapters,  &c.  perfectly  agreeing  with  the 
titles,  number  and  order  in  which  they  are 
printed  in  the  edition  of  1733.  In  one  of  these 
copies,  (both  evidently  of  ancient  date,  and 
as  I  think  both  attested  by  the  secretary  of 
the  colony,  (1)  I  found  the  enacting  clause 
in  the  same  precise  words,  as  they  stand  in 
the  act  of  1705.(2)  In  the  other  copy,  the  leaf 
on  which  the  act  must  have  been  transcribed, 
was  with  one,  or  at  most  two  others,  evi- 
dently torn  out :  probably  with  a  view  to  hide 
the  act  from  the  scrutinizing  eye  of  a  Court. 
I  think  it  highly  probable,  that  at  that  period, 
the  County  Courts  were  furnished  with  the 
laws  of  the  colony  in  this  mode  ;  there  being 
at  that  time  no  printing  presses  in  Virginia, 
Purvis's  collection  being  printed  in  England. 
I  have  myself  a  mutilated  copy  of  the  same 
character  and  description  ;  but  those  in  whose 
possession  it  had  been,  had  torn  out  almost  a 
hundred  pages  at  the  beginning,  and  so  many 
at  the  end  as  not  to  leave  the  act  in  question, 
before  I  became  possessed  of  it.  These  are 
my  reasons  for  referring  the  commencement 
of  the  law  in  question  to  so  remote  a  period  ; 
for  the  acts  of  1705,  were  like  those  of  1792,  a 
digest  of  the   former  laws  of  the  col- 

139  ony,  rather  than  a  new  *code. — By  an 


(a)  1  Wasb.  183:  Jenkins  v.  Tom,  Ibid.  289;  Cole- 
man r.  Dick  and  Pat. 

(1)  The  attestation  of  these  acts  was  stated  from 
memory.  Since  delivering  the  above  opinion.  I 
have  seen  another  copy  of  Purvis's  collection  of 
the  Laws,  to  which  is  snbjolned  a  continuation  of 
the  acts  of  Assembly,  in  manuscript,  for  two  succeed- 
ing sessions,  but  not  as  far  down  as  the  act  of  1601. 
The  acts  of  each  of  those  sessions  are  attested  by 
tbe  Clerk  of  the  Assembly;  which  may  probably  be 
the  case  with  those  to  which  I  have  before  alluded. 
—Note  in  Original  Edition. 

(2)  See  a  note  to  the  case  of  Pallas,  Bridget  and 
others  v.  Hill  and  others,  in  vol.  2.  where  an  account 
of  the  discovery  of  the  several  MS.  acts  of  Assembly 
on  this  subject,  is  glven.—Note  in  Original  Edition. 


act  passed  in  the  year  1679,  it  was,  for 
the  better  encouragement  of  soldiers,  de- 
clared that  what  Indian  prisoners  should  be 
taken  in  a  war  in  which  the  colony  was  then 
engaged  should  be  free  purchase  to  the  soldier 
taking  them.  In  1682,  it  was  declared  that 
all  servants  brought  into  this  country,  by  sea 
or  land,  not  being  christians,  whether 
negroes.  Moors,  mulattoes,  or  Indians,  except 
Turks  and  Moors  in  amity  with  Great  Britain  ; 
and  all  Indians  which  should  thereafter  be 
sold  by  neighbouring  Indians,  or  any  others 
trafficking  with  us,  as  slaves,  should  be  slaves 
to  all  intents  and  purposes.  The  General 
Court  held,  (and  I  presume  this  Court,  con- 
sisting nearly  of  the  same  judges,  have  done 
the  same,)  that  the  passing  the  act  authoris- 
ing a  free  and  open  trade  for  all  persons,  at 
all  times,  and  at  all  places,  with  all  Indians 
whatsoever,  did  repeal  the  acts  of  1679  and 
1682.  I  concur  most  heartily  in  that  opinion  ; 
referring  the  commencement  of  that  act  to 
1691  instead  of  1705,  for  the  reasons  men- 
tioned. Consequently  I  draw  this  conclu- 
sion, that  all  American  Indians  are  prima 
facie  free  :  and  that  where  the  fact  of  their 
nativity  and  descent,  in  a  maternal  line,  is 
satisfactorily  established,  the  burthen  of 
proof  thereafter  lies  upon  the  party  claiming 
to  hold  them  as  slaves.  To  effect  which, 
according  to  my  opinion,  he  must  prove  the 
progenitrix  of  the  party  claiming  to  be  free, 
to  have  been  brought  into  Virginia,  and 
made  a  slave  between  the  passage  of  the  act 
of  1679,   and  its  repeal  in   1691. 

All  white  persons  are  and  ever  have  been 
free  in  this  country.  If  one  evidently  white, 
be  notwithstanding  claimed  as  a  slave,  the 
proof  lies  on  the  party  claiming  to  make  the 
other  his  slave.    ' 

Though  I  profess  not  an  intimate  acquaint- 
ance with  the  natural  history  of  the  human 
species,  I  shall  add  a  few  words  on  the  sub- 
ject as  connected  with  the  preceding  laws. 

Nature  has  stampt  upon  the  African  and  his 
descendants  two  characteristic  marks,  besides 
the  difference  of  complexion,  which  often 
remain  visible  long  after  the  characteristic 
distinction  of  colour  either  disappears  or 
becomes  doubtful ;  a  flat  nose  and  woolly 
head  of  hair.  The  latter  of  these  characteris- 
tics disappears  the  last  of  all :  and  so  strong 
an  ingredient  in  the  African  constitution  is 
this  latter  character,  that  it  predominates 
uniformly  where  the  party  is  in  equal  degree 
descended  from  parents  of  different  complex- 
ions, whether  white  or  Indians;  giving  to 
the  jet  black  lank  hair  of  the  Indian  a  degree 
of  flexure,  which  never  fails  to  betray  that 
the  party  distinguished  by  it,  cannot  trace 
his  lineage  purely  from  the  race  of 
140  native  Americans.  Its  operation  *is 
still  more  powerful  where  the  mixture 
happens  between  persons  descended  equally 
from  European  and  African  parents.  So 
pointed  is  this  distinction  between  the  natives 
of  Africa  and  the  aborigines  of  An^rica, 
that  a  man  might  as  easily  mistake  the 
glossy,  jetty  cloathing  of  an  American  bear 
for  the  wool  of  a  black  sheep,  as  the  hair  of 
an  American  Indian  for  that  of  an  African, 
orthedescendantof  an  African.  Upon  these 
distinctions  as  connected  with  our  laws,  the 
burthen  of  proof  depends.  Upon  these  dis- 
tinctions not  unfrequently  does  the  evidence 
given  upon  trials  of  such  questions  depend  ; 
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as  in  the  present  case,  where  the  wituesses 
concur  in  assigning  to  the  hair  of  Hannah, 
the  daughter  of  Butterwood  Nan,  the  long, 
straight,  black  hair  of  the  native  aborigines 
of  this  country.  That  such  evidence  is  both 
admissible  and  proper,  I  can  not  doubt.  That 
it  may  at  sometimes  be  necessary  for  a 
Judge  to  decide  upon  his  own  view,  I  think 
the  following  case  will  evince. 

Suppose  three  persons,  a  black  or  mulatto 
man  or  woman  with  a  flat  nose  and  woolly 
head ;  a  copper-coloured  person  with  long 
jetty  black,  straight  hair ;  and  one  with  a 
fair  complexion,  brown  hair,  not  woolly  nor 
inclining  thereto,  with  a  prominent  Roman 
nose,  were  brought  together  before  a  Judge 
upon  a  writ  of  Habeas  Corpus,  on  the  ground 
of  false  imprisonment  and  detention  in 
slavery :  that  the  only  evidence  which  the 
person  detaining  them  in  his  custody  could 
produce  was  an  authenticated  bill  of  sale 
from  another  person,  and  that  the  parties 
themselves  were  unable  to  produce  any  evi- 
dence concerning  themselves,  whence  they 
came,  &c.  &c.  How  must  a  Judge  act  in 
such  a  case?  I  answer  he  must  judge  from 
his  own  view.  He  must  discharge  the  white 
person  and  the  Indian  out  of  custody,  taking 
surety,  if  the  circumstances  of  the  case 
should  appear  to  authorise  it,  that  they 
should  not  depart  the  state  within  a  reasona- 
ble time,  that  the  holder  may  have  an  oppor- 
tunity of  asserting  and  proving  them  to  be 
lineally  descended  in  the  maternal  line  from 
a  female  African  slave ;  and  he  must  rede- 
liver the  black  or  mulatto  person,  with  the 
fiat  nose  and  woolly  hair  to  the  person  claim- 
ing to  hold  him  or  her  as  a  slave,  unless  the 
black  person  or  mulatto  could  procure  some 
person  to  be  bound  for  him,  to  produce  proof 
of  his  descent,  in  the  maternal  line,  from  a 
free  female  ancestor.— But  if  no  such  caution 
should  be  required  on  either  side,  but  the 
whole  case  be  left  with  the  Judge,  he 
must  deliver  the  former  out  of  custody,  and 
permit  the  latter  to  remain  in  slavery,  until 
he  could  produce  proofs  of  his  right  to  free- 
dom. This  case  shews  my  interpreta- 
141  tion  how  far  the  onus  *probandi  may 
be  Shifted  from  one  party  to  the 
other  :  and  is,  I  trust,  a  sufficient  comment 
upon  the  case  to  shew  that  I  do  not  concur 
with  the  Chancellor  in  his  reasoning  on  the 
operation  of  the  iirst  clause  of  the  Bill  of 
Rights,  which  was  notoriously  framed  with 
a  cautious  eye  to  this  subject,  and  was  meant 
to  embrace  the  case  of  free  citizens,  or  aliens 
only  ;  and  not  by  a  side  wind  to  overturn 
the  rights  of  property,  and  give  freedom 
to  those  very  people  whom  we  have  been 
compelled  from  imperious  circumstances  to 
retain,  generally,  in  the  same  state  of  bond- 
age that  they  were  in  at  the  revolution,  in 
which  they  had  no  concern,  agency  or  inter- 
est. But  notwithstanding  this  difference  of 
opinion  from  the  Chancellor,  I  heartily  con- 
cur with  him  in  pronouncing  the  appellees 
absolutely  free  ;  and  am  therefore  of  opinion 
that  the  decree  be  affirmed. 

JUDGE  ROANE.  The  distinguishing 
characteristics  of  the  different  species  of  the 
human  race  are  so  visibly  marked,  that  those 
species  may  be  readily  discriminated  from 
each  other  by  mere  inspection  only.  This, 
at  least,  is  emphatically  true  in  relation  to 
the  negroes,  to  the  Indians  of  North  America, 


and  the  European  white  people.  When, 
however,  these  races  become  intermingled, 
it  is  difficult;  if  not  impossible,  to  say  from 
inspection  only,  which  race  predominates  in 
the  offspring,  and  certainly  impossible  to 
determine  whether  the  descent  from  a  given 
race  has  been  through  the  paternal  or  mater- 
nal line.  In  the  case  of  a  Propositus  of  un- 
mixed blood,  therefore,  I  do  not  see  but  that 
the  fact  may  be  as  well  ascertained  by  the 
Jury  or  the  Judge,  upon  view,  as  by  the  tes- 
timony of  witnesses,  who  themselves  have  no 
other  means  of  information  : — but  where  an 
intermixture  has  taken  place  in  relation  to 
the  person  in  question,  this  criterion  is  not 
infallible  ;  and  testimony  must  be  resorted 
to  for  the  purpose  of  shewing  through  what 
line  a  descent  from  a  given  stock  has  been 
deduced  ;  and  also  to  ascertain,  perhaps, 
whether  the  colouring  of  the  complexion  has 
been  derived  from  a  negro  or  an  Indian 
ancestor. 

In  the  case  of  a  person  visibly  appearing 
to  be  a  negro,  the  presumption  is,  in  this 
country,  that  ne  is  a  slave,  and  it  is  incum- 
bent on  him  to  make  out  his  right  to  free- 
dom :  but  in  the  case  of  a  person  visibly 
appearing  to  be  a  white,  man,  or  an  Indian » 
the  presumption  is  that  he  is  free,  and  it  is 
necessary  for  his  adversary  to  shew  that  he 
is  a  slave. 

In  the  present  case  it  is  not  and  cannot  be 
denied  t^iat  the  appellees  have  entirely  the 
appearance  of  white  people :  and  how  does 
the  appellant  attempt  to  deprive  them  of  the 
blessing  of  liberty  to  which  all  such 
142  persons  are  entitled?  He  *brings  no 
testimony  to  shew  that  any  ancestor 
in  the  female  line  was  a  negro  slave  or  even 
an  Indian  rightfully  held  in  slavery.  Length 
of  time  shall  not  bar  the  right  to  freedom  of 
those  who,  prima  facie,  are  free,  and  whose 
poverty  and  oppression,  (to  say  nothing  of 
the  rigorous  principles  of  former  times  on 
this  subject,)  has  prevented  an  attempt  to 
assert  their  rights.  But  in  the  case  before 
us,  there  has  .been  no  acquiescence.  It  is 
proved  that  John,  (a  brother  of  Hannah,) 
brought  a  suit  to  recover  his  freedom  ;  and 
that  Hannah  herself  made  an  almost  con- 
tinual claim  as  to  her  right  of  freedom,  inso- 
much that  she  was  threatened  to  be  whipped 
by  her  master  for  mention ing  the  subject.  It 
is  also  proved  by  Francis  Temple  (perhaps 
the  brother  of  Robert)  that  the  people  in  the 
neighbourhood  said  **  that  if  she  would  try  for 
her  freedom  she  would  get  it."  This  general 
reputation  and  opinion  of  the  neighbourhood 
is  certainly  entitled  to  some  credit :  it  goes  to 
repel  the  idea  that  the  given  female  ancestor 
of  Hannah  was  a  lawful  slave  ;  it  goes  to 
confirm  the  other  strong  testimony  as  to 
Hannah's  appearance  as  an  Indian.  It  is 
not  to  be  believed  but  that  some  of  the  neigh- 
bours would  have  sworn  to  that  concerning 
which  they  all  agreed  in  opinion  ;  and,  if 
so,  Hannah  might,  on  their  testimony,  have 
perhaps  obtained  her  freedom,  had  those 
times  been  as  just  and  liberal  on  the  subject 
of  slavery  as  the  present. 

No  testimony  can  be  more  coitiplete  and 
conclusive  than  that  which  exists  in  this 
cause  to  shew  that  Hannah  had  every  appear- 
ance of  an  Indian. 

That  appearance,  on  the  principle  with 
which  I  commenced,  will  suffice  for  the  claim 
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of  her  posterity,  unless  it  is  opposed  by  coun- 
ter-evidence shewing  that  some  female 
ancestor  of  her's  was  a  negro  slave,  or  that 
she  or  some  female  ancestor,  was  lawfully 
an  Indian  slave.  As  to  the  first,  there  is  no 
kind  of  testimony  going  to  establish  it. 
Robert  Temple  is  not  only  entirely  silent  as 
to  the  colour  and  appearance  of  the  mother 
of  Nan,  the  mother  of  Hannah,  but  also  as 
to  that  of  Nan  herself.  The  testimony  of 
this  witness  (to  say  nothing  of  his  probable 
interest  in  the  question)  is  not  satisfactory. 
His  memory  seems  only  to  serve  him  so  far 
as  the  interest  of  the  appellant  required. 
If  Hannah's  grandmother  (the  mother  of 
Nan)  were  a  negro,  it  is  impossible  that 
Hannah  should  have  had  that  entire  appear- 
ance of  an  Indian  which  is  proved  by  the 
witnesses. — If  they  tell  the  truth,  therefore, 
Hannah's  grandmother  was  not  a  negro 
slave.  This  is  more  especially  the  case,  if 
the  father  of  Hannah  were  other  than 
143  an  Indian,  and  it  is  not  ^proved  nior 
can  be  presumed,  that,  in  this  country, 
at  that  time,  her  father  was  an  Indian  :  in 
that  case,  Hannah  would  have  had  so  little 
Indian  blood  in  her  veins,  as  not  to  justify 
the  character  of  her  appearance  given  by  the 
witnesses.  The  mother  and  grandmother  of 
Hannah  must  therefore  betaken  to  have  been 
Indians :  but  this  will  not  suffice  for  the 
appellant  unless  they  (or  one  of  them)  be 
shewn  to  have  been  Indian  slaves. 

This  Court  in  the  case  of  Coleman  v.  Dick 
and  Pat, (a)  was  of  opinion  that,  since  the 
year  1705,  no  American  Indian  could  be 
reduced  to  a  state  of  slavery  :  and  if  the  act 
of  1705  had  been  previously  enacted  in  1691, 
as  it  would  seem  by  the  information  of  the 
manuscript  act  given  by  the  Judge  who  pre- 
ceded me,  the  epoch  on  this  subject  would  be 
carried  back  to  that  year ;  which  would  com- 
pletely ovet  reach  the  date  of  the  birth  of  old 
Nan  and  exclude  every  possibility  of  doubt 
on  the  subject.  But,  even  under  the  act  of 
1705,  the  calculations  and  inductions  of  the 
appellees'  counsel  have  entirely  satisfied  me 
that  Nan  could  not  have  been  brought  into 
this  country  prior  thereto.  The  Chancellor 
was,  and  we  are  now  in  the  place  of  a  Jury  : 
we  have  more  power  than  the  Court  had  in 
the  case  of  Coleman  v.  Dick  and  Pat,  who 
were  acting  upon  a  special  verdict ;  and  I 
will  not  only  presume  that  Nan  (if  brought 
into  this  country,  which,  however,  is  not 
shewn  to  have  been  the  case)  was  an  Ameri- 
can Indian,  but  was  brought  in  posterior  to 
the  year  1705. 

But  this  is  taking  a  stronger  ground  than 
is  necessary  to  sustain  the  claim  of  the  appel- 
lees :  the  appellant  to  prevail  in  this  cause 
must  shew,  on  his  part,  that  Nan,  or  some 
other  female  ancestor  was  brought  into  this 
country  at  a  time,  and  under  circumstauces, 
which  created  a  lawful  right,  under  the  then 
existing  laws,  to  hold  her  and  her  posterity 
in  slavery. 

As  to  the  variance  in  this  instance  between 
the  case  made  by  the  evidence,  and  that 
stated  in  the  bill,  there  is  nothing  in  it.  The 
liberality  admitted  in  suits  for  freedom  by 
this  Court  will  certainly  justify  the  appellees 
in  meeting  the  appellant  on  the  ground  he 
has  taken,  which  they  contend,  and  will  estab- 
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lish  by  the  judgment  of  this  Court,  will  suf- 
fice to  justify  their  claim  to  freedom. 

I  am  therefore  of  opinion  *^hat  the  appel- 
lees, on  these  grounds,  are  entitled  to  their 
freedom,  and  that  the  decree  ought  to  be 
affirmed. 

JUDGES    FLEMING,     CARRINGTON, 
and  LYONS,  President,  concurring,  the  lat- 
ter delivered  the  decree  of  the  Court  as  fol- 
lows : 
144  ***This   Court,  not  approving  of  the 

Chancellor's  principles  and  reasoning 
in  his  decree  made  in  this  cause,  except  so 
far  as  the  same  relates  to  white  persons  and 
native  American  Indians,  but  entirely  dis- 
approving thereof,  so  far  as  the  same 
relates  to  native  Africans  and  their  descend- 
ants, who  have  been  and  are  now  held  as 
slaves  by  the  citizens  of  this  state,  and 
discovering  no  other  error  in  the  said  decree, 
affirms  the  same." 


The  Commonwealth  v.   Walker's  Executor. 

November,  1806. 

British  Debts— Money  Paid  loto  Loen  Office  In  Dlc- 
charge— Liability  of  Commonwealtb.— The  Common- 
trealth  Is  not  responsible  for  the  nominal  amount 
of  money  paid  Into  the  Loan-Offlce  in  dlscharcre  of 
British  debts:  but  only  for  its  value  according  to 
the  scale  of  depreciation. 

Same— Same— 5cale  Applied  at  What  Time.— The 
scale,  in  such  cases,  is  to  be  applied  at  the  time  of 
the  payments:  not  at  the  date  of  the  governor's 
receipt  for  the  certificates  of  those  payments. 

Thomas  Walker  on  the  28th  of  November^ 
1777,  and  3d  of  April,  1778,  paid  into  the 
Loan -Office  certain  sums  of  money,  and  ob- 
tained the  proper  certificates  ;  for  which  the 
government  gave  him  a  receipt  on  the  25th 
of  May,  1779,  in  discharge  of  a  British  debt. 
After  the  act  of  1796,  upon  the  subject  of 
such  payments,  his  executor  applied  for 
certificates  for  the  said  sums  and  interest; 
but  the  treasurer  insisted  upon  reducing 
them  by  the  scale  of  depreciation  of  May, 
1779.  This  was  at  first  objected  to ;  but  as 
the  treasurer  persisted,  the  executor  re- 
ceived certificates  for  the  amount  according 
to  the  scale ;  expressly  declaring,  however, 
that  it  should  not  prejudice  his  claim  to  the 
original  sums  and  interest.  He  afterwards 
applied  to  the  auditor  for  a  warrant  for  the 
difference  between  the  sum  received  and  that 
to  which  he  conceived  himself  entitled,  but 
was  refused  it ;  in  consequence  of  which  he 
appealed  to  the  High  Court  of  Chancery  ; 
where  it  was  decreed  that  the  auditor  should 
issue  warrants  for  the  value  of  the  sums 
according  to  the  scale  at  the  times  when 
they  were  paid  into  the  Loan-Office:  from 
which  decree  an  appeal  was  taken  to  this 
Court. 

Attorney-General,  for  the  Commonwealth. 
The  question  to  be  decided  by  this  Court  is, 
whether  the  scale  of  depreciation  'is  to  be 
applied  at  the  time  the  money  was  deposited 
in  the  Loan  Office,  or  when  it  was  paid  in 
discharge  of  the  British  debt,  by  taking  the 
governor's  receipt  for  that  purpose. 

It  will,  indeed,  be  contended  by  the  counsel 
on  the  other  side,  that  the  debt  ought  not  to 
be  scaled  at  all.  This  is  an  important  ques- 
tion ;  but  it  is  one  on  which  all  men  seem  to 
have  agreed.  During  our  revolutionary  war 
the  property  of  British  subjects,  in  thiaistate, 
was  sequestered,  and  by  an  act  passed  in  1777, 
citizens  of  this  Commonwealth  owing  money 
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to  a  subject  of  Great  Britain  were  allowed  to 
pay  it  into  the  lK>an-Office,  taking-  a 

145  certificate  in  the  name  of  the  *creditor, 
with  an  endorsement  of  the  commis- 
sioner of  loans,  expressing  the  name  of  the 
payer,  which  certificate  was  to  be  delivered 
to  the  governor  and  council,  whose  receipt 
should  discharge  the  debtor  for  so  much.  In 
17%,  after  the  decision  of  the  Supreme  Court 
of  the  United  States  that  those  payments 
did  not  discharge  the  debtor  from  the  de- 
mands of  his  creditor,  the  Legislature  passed 
an  act  authorising  the  persons  who  had  thus 
paid  money  into  the  Loan-Office  to  receive  a 
certificate  from  the  treasurer  for  the  amount 
according  to  the  scale  of  depreciation  at  the 
time  I  he  payments  were  severally  made, 
together  with  interest.  It  will  not  perhaps, 
be  contended  that  because  the  money  was 
due  from  the  state,  the  debt  was  not  to  be 
scaled,  for  that  point  was  settled  in  the  case 
of  the  Commonwealth  and  Beaumarchais.Ca) 
But  it  will  be  insisted,  that  because  it  was 
paid  under  the  faith  of  a  law,  the  Common- 
weakh  is  bound  to  release  the  debtor. 

I  will  not  question  the  motives  of  the 
Federal  Court,  but  have  no  hesitation 
in  saying  their  decision  was  wrong. 
Virginia,  being  a  sovereign  state,  had 
a  right  to  pass  the  law  in  question ; 
and  a  mere  treaty,  after  the  passage 
of  the  law,  could  not  annul  it.  Although 
treaties  are  declared  by  the  Federal 
constitution  to  be  the  supreme  law  of  the 
land,  yet  they  cannot  have  a  retrospective 
operation,  so  as  to  annul  the  acts  of  sovereign 
states :  nor  has  the  judiciary  of  the  United 
States  any   such  power. 

Itmaybesaid  that  the  application  of  the 
scale  was  a  hardship  on  those  who  owed 
British  debts ;  but  they  cannot  complain  ; 
because  the  principle  established  by  the 
Legislature  is  perfectly  equitable  as  be- 
tween individuals,  and  they  are  placed  on 
the  same  footing  as  all  other  persons.  Ours 
was  not  an  ordinary  situation.  Young  and 
inexperienced  in  the  art  of  war,  helpless  in 
the  means  of  carrying  it  on,  and  contend- 
ing with  one  of  the  most  powerful  nations  in 
the  world,  we  were  compelled  to  resort  to 
every  expedient  authorised  by  the  law  of 
nations  to  annoy  our  enemy  and  promote 
the  success  of  our  cause.  Lar^e  quantities 
of  paper  money,  which  has  emphatically 
been  called  "the  shield  of  America,"  were 
emitted.  All  classes  of  citizens  suffered 
more  or  less  by  its  rapid  depreciation  ;  and 
every  individual  had  to  make  some  sacri- 
fices ;  but  this,  with  other  evils  incident  to  a 
state  of  war,  was  only  purchasing  our  liber- 
ties at  a  cheap  rate.  From  the  necessity  of 
the  case,  this  paper  money  was  finally  called 
in,  at  a  great  reduction  from  its  nominal 
value ;    and    a  scale    of    depreciation 

146  ^established    for    the    adjustment     of 
debts  contracted  during  its  existence. 

This  was  effected  by  positive  legislative 
acts,  and,  in  many  instances,  operated 
as  injuriously  on  individuals,  as  the 
reimbursement  according  to  the  scale, 
to  those  who  owed  British  debts,  would 
now  do.  If  it  is  admitted  that  the 
legislature  has  power  to  pass  laws,  the 
debtors,  in  this  case,  can  only  claim  in  the 
manner  in  which  they  are  authorised  to  be 


(a)  2  Call,  122. 


paid ;  that  is,  by  the  scale    of  depreciation. 

The  only  question  is,  when  ought  the 
scale  to  be  applied  ?  The  money  was  paid 
into  the  Loan-Office  in  1777  and  1778,  but  not 
transferred  to  the  sequestration  fund  till 
1779 ;  and  the  act  of  1796  expressly  says  that 
the  money  shall  be  repaid  according  to  the 
scale  of  the  time  it  was  originally  paid  on 
account  of  the  British  creditor. 

But  it  may  be  said  that  this  is  not  a  com- 
mon case ;  and  because  the  money  was 
loaned  in  1777  and  1778,  the  scale  ought  to 
be  applied  at  that  time,  and  not  when  it  was 
paid  on  account  of  the  British  debt.  When 
the  Loan-Office  certificate  was  deposited  in 
the  sequestration  fund,  it  ceased  to  exist ; 
and  the  receipt  of  the  governor  and  council 
was  the  only  evidence  that  it  was  paid  in 
discharge  of  such  debt.  The  contract  then, 
for  the  first  time,  originated  with  the  govern- 
ment ;  and  it  would  have  been  the  same 
thing  if  money  had  then  been  paid.  The 
case  of  the  Commonwealth  v.  Newton, (b) 
decided  a  few  days  ago,  is  analogous  to  this. 
There  the  bonds  were  due  by  the  state  long" 
anterior  to  the  revolution ;  but  Newton 
having  taken  out  warrants  for  the  interest, 
in  1778,  in  the  form  of  loan-office  certificates ; 
those  warrants  ^ere  subjected  to  the  scale. 

The  decree  is  also  erroneous  in  directing^ 
warrants  to  issue  by  the  auditor,  and  not  cer- 
tificates by  the  treasurer. 

Call,  for  the  appellee.  As  to  the  principal 
point  in  the  cause,  I  have  not  formed  any 
very  delit>erate  opinion.  The  petition  of 
appeal  from  the  decision  of  the  auditor 
stated  that  my  client  was  entitled  to  the  full 
sum  paid  into  the  treasury  on  account  of  the 
British  debt,  and  it  is  my  duty  to  contend 
for  it. 

The  Commonwealth  entered  into  an  agree- 
ment with  her  citizens,  that  for  whatever 
amount  they  would  make  payments  to  her 
on  account  of  their  British  creditors,  she 
would  discharge  them.  How  could  they  be 
discharged,  if  they  were  afterwards  liable 
to  pay?  On  every  principle  of 
147  *contracts,  it  was  the  duty  of  the 
Commonwealth  to  exonerate  .  them  ; 
because  she  received  a  valuable  considera- 
tion. It  was  no  argument  to  say  that  the 
state  might  have  enforced  the  payment  into 
the  Loan-Office  of  those  debts.  She  did  not 
think  proper  to  do  so.  If  then  she  chose  to 
become  a  contractor,  instead  of'  exercising 
her  sovereignty,  she  was  bound  to  perform 
her  contracts. 

It  may  be  said  that  the  citizens  were  not 
compelled  to  pay  the  amount  of  their  British 
debts  into  the  treasury  ?  they  were  only 
invited  to  pay  them  :  but,  when  it  is  con- 
sidered that  the  object  of  the  government 
was  to  prevent  succours  of  any  kind  from 
going  to  the  enemy,  this  invitation  imposed 
a  moral  obligation  on  the  citizens  to  comply 
with  it.  It  was  also  the  policy  of  the  state 
to  adopt  this  mode,  because  those  indebted 
to  the  British  might  not  otherwise  have  been 
known.  This  class  of  citizens  ought  not 
alone  to  fall  sacrifices  to  the  calamities  of 
war.  In  many  instances  they  have  been 
ruined  by  making  those  payments,  because 
that  circumstance  furnished  evidence  of  the 
debts,  which  could  not  otherwise  have  l>een 
proved.    Considering  the  engagement  of  the 
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state  as  a  contract  of  indemaity,  she  was 
bonnd  to  perform  it  in  its  full  extent.  In  no 
instance  has  the  scale  been  applied  to  snch 
contracts.  Mills  v.  Bell,  in  this  Court,  (a) 
established  this  principle.  I  do  not  mean  to 
contend  that  l>ecause  it  was  a  public  debt, 
it  was  not  to  be  scaled  ;  but  I  rely  on  the  case 
of  the  Commonwealth  v.  Beaumarchais, 
cited  by  the  Attorney-General,  to  prove 
that  claims  against  the  Commonwealth 
were  to  be  decided  on  the  same  principles, 
as  those  between  individuals;  and,  this 
being-  a  covenant  to  indemnify,  the  scale 
could  not  be  applied  to  it.  There  is  also 
an  additional  reason.  All  other  creditors 
of  the  state,  who  held  loan-oflfice  certificates, 
were  permitted  to  exchange  them  for  money. 
But  those  who  became  creditors  by  deposit- 
ing their  money  in  payment  of  British  debts, 
were  expressly  prohibited  from  drawing  it 
out  a^ain.lCh.  Rev.  p.  82.)  Thus  they  were 
deprived  of  the  use  of  the  money,  and  pre- 
vented from  applying  it  to  the  payment  of 
other  debts. 

But  it  is  said  that  those  who  made  such 
deposits  can  only  claim  as  they  are  author- 
ised by  particular  laws.  These  laws  are  ex 
post  facto ;  and,  although  there  is  no  positive 
provision  in  our  constitution  declaring  that 
they  are  not  valid,  yet  this  Court  has  uni- 
formly decided  against  them.  Besides,  it  is 
not  in  the  power  of  the  public,  by  its  own 
ipse  dixit,  to  alter  its  contracts  with  individ- 
uals.(b)  The  general  law  for  scaling  debts, 
applied  to  all  persons  ;  but  the  act  of  17%,  is 
partial  and  violent  in  its  operation,  and  made 
by  one  of  the  contracting  parties  only.  Thus 
Philip  II.  King  of  Spain  is  said  to  have 
abolished  all  his  debts,  by  his  own  act. 
148  *But,  if  I  am  mistaken   on  the  main 

point,  the  Attorney-General  was 
equally  mistaken  on  the  other.  The  Chan- 
cellor fixed  the  scale,  at  the  date  of  the  pay- 
ment into  the  treasury ;  which  was  surely 
right.  In  Pleasants  v.  Bibb(c)  the  Court 
decided  that,  where  it  appeared  from  the 
documents  that  the  contract  was  of  anterior 
date  to  the  bond,  the  scale  should  be  applied 
at  the  time  of  the  contract.  The  Governor's 
receipt,  in  this  case,  refers  to  the  Loan- 
Office  certificate ;  and  is  like  the  case  of 
Pleasants  v.  Bibb,  where  the  bond  was  to 
carry  interest  from  a  prior  date.  The  Gov- 
ernor had  no  power  to  receive  the  money  : 
he  could  only  give  a  receipt  founded  on 
those  of  the  treasurer  in  1777  and  1778, 
which  alone  was  evidence  of  the  payment. 

It  is  said  that  this  point  was  settled  in 
the  case  of  the  Commonwealth  v.  Newton  ; 
and  that  the  appellees  are  not  entitled  to  a 
warrant,  except  under  the  act  of  1796.  I  am 
of  a  different  opinion,  and  consider  that  case 
as  conclusive  authority  in  our  favour.  New- 
ton merely  received  his  warrant  for  interest, 
without  reserving  a  right  to  contend  for 
further  compensation,  as  in  this  case. 
There,  too,  although  the  act  of  Assembly 
said  he  should  receive  his  principal  debt  out 
of  a  particuMr  fund,  yet,  that  fund  proving 
unproductive,  the  Court  said  his  interest 
should  neither  be  extinguished,  nor  the  debt 
considered  as  paid.  So  here,  if  Walker  can- 
not obtain    justice    by  receiving    payment 

(a)  3  call.  920. 

(b)  Qroiias,  380,  Paflfendorf.  885. 
<c)  1  Wash.  3. 


under  the  particular  provisions  of  the  act  of 
17%,  the  Court  will  look  into  the  original 
transaction  in  order  to  effect  it. 

Randolph,  in  reply.  With  respect  to  the 
grand  principle  *  involved  in  this  case, 
Walker's  executor  is  not  the  only  person 
interested.  Hundreds  of  others  are  now 
waiting  the  event  of  this  decision,  and  should 
it  l>e  in  favour  of  the  appellee,  the  whole 
revenues  of  the  State  for  many  years  to 
come  would  not  be  sufficient  to  satisfy  their 
claims.  I  know  that  this  circumstance  will 
have  no  weight  with  this  Court ;  nor  was  it 
intended  that  it  should.  Public  inconven- 
ience, however,  ought  always  to  be  a  great 
obstacle  to  granting  any  claim  ;  and  nothing 
but  the  injunctions  of  particular  laws  can 
justify  the  granting  this,  which  will  be 
attended  with  such  extraordinary  conse- 
quences. 
149  *Not  a  law  can  be  produced  which 
gives  the  auditor  power  to  act  upon 
this  case.  In  1777  and  1778,  the  money  was 
paid  into  the  treasury  ;  and  it  could  not  be 
drawn  out  again  until  it  was  authorised  by 
the  act  of  1796.  By  this  law,  the  scale  was 
directed  to  be  applied  in  a  particular  manner ; 
and  the  officers  of  the  government  could 
only  act  under  its  positive  laws. 

But  on  the  merits,  the  Commonwealth  was 
not  bound  to  pay  the  full  amount.  Virginia, 
a  sovereign  state,  and  not  even  bound  by  the 
confederation,  might  well  say  to  her  citi- 
zens, '^f  you  will  pay  to  me  the  money  due 
from  you  to  my  enemies,  I  will  protect  you 
as  long  as  my  sovereignty  continues."  After 
this,  a  confederation  of  the  States  was 
formed,  which  being  found  inadequate,  the 
people,  (of  whom  the  appellee's  testator  was 
one, )  in  their  sovereign  character,  organized 
a  new  government,  by  which  treaties  were 
declared  to  be  the  supreme  law  of  the  land, 
and  a  judiciary  was  established,  whose  deci- 
sions, by  virtue  of  a  treaty  subsequently 
made,  annulled  those  payments.  Can  any 
thing  be  more  unreasonable  than  the  present 
claim  ?  The  sovereignty  of  the  State  would 
have  been  faithful  to  its  contracts  ;  but  was 
prevented  by  an  act  to  which  the  claimants 
were  parties,  which  act  took  away  that  sov- 
ereignty. 

If  this  case  is  considered  on  the  ground  of 
indemnity,  Virginia  is  only  answerable  for 
damages.  Where  an  individual  undertakes 
to  do  a  particular  thing,  and  is  prevented  by 
a  positive  law,  nothing  more  could  surely  be 
expected,  than  a  retribution,  according  to 
the  rate  of  the  injury.  What  is  the  quantum 
of  damage  sustained  by  the  appellee's  tes- 
tator ?  He  paid  money  into  the  treasury  in 
1777  and  1778,  far  less  valuable  than  specie. 
We  are  willing  to  pay  the  worth  of  this 
money,  but  not  an  imaginary  value.  The 
case  of  Mills  v.  Bell,  related  to  land,  and  is 
not  within  the  reason  of  this  case. 

Grotius  and  Puffendorf  have  been  quoted, 
as  if  this  question  was  now-  before  the  Legis- 
lature. This  is  not  the  first  time  that  the 
President  of  this  Court  has  been  addressed 
as  if  he  was  sitting  in  the  speaker's  chair, 
surrounded  by  the  members  of  the  General 
Assembly. 

Call.  Mr.  Randolph  has  mistaken  the 
second  point.  The  money  was  entirely  paid 
in  1777  and  1778,  for  the  British  debt,  and 
the  certificate  carried  to  the  Governor  and 
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Council  in  1779.    With  respect  to  the  disa- 
bility of  the  State.     It  is  still  lawful  for  the 
Commonwealth  to  indemnify.    Not  so  in  the 
case  of  individuals. 

150  ^Randolph.       The     Commonwealth 
said  to  her  citizens,  "by  virtue  of  my 

law,  your  payments  shall  operate  as  a  dis- 
charge of  your  British  debts."  A  superior 
law  has  said.  Virginia  shall  not  perform  her 
contract  in  the  manner  in  which  she  under- 
took. 

Curia  advisare  vult. 

Thursday,  November  13.  The  Judge8(a) 
delivered  their  opinions. 

JUDGE  ROANE.  This  is  an  appeal 
from  a  decree  of  the  Chancery  Court  for  the 
Richmond  District,  rendered  in  favour  of  the 
appellee,  upon  an  appeal  from  a  decision  by 
the  auditor.  The  testator  of  the  appellee  had 
paid  into  the  treasury  certain  sums  of  money 
in  November,  1777,  and  April,  1778,  on 
account  of  a  British  debt  due  by  him,  and 
delivered  the  certificates  therefor  to  the  Gov- 
ernor, who,  on  the  25th  of  May,  1779,  granted 
his  receipt  for  the  same.  Subsequent  to  the 
act  of  17%,  upon  the  subject  of  such  pay- 
ments, the  appellee  applied  for  the  said  sums, 
with  interest,  but  the  officers  of  the  Common- 
wealth insisted  on  reducing  them  by  the 
scale  as  on  the  25th  of  May,  1779,  and  not  as 
on  the  days  when  the  aforesaid  sums  were 
paid  into  the  treasury.  The  Chancellor  de- 
creed for  the  appellee  the  sums  produced  by 
the  application  of  the  scale,  as  on  the  days 
last  mentioned.  The  appellee  now  insists 
that  the  Chancellor  ought,  moreover,  to  have 
decreed  him  interest  from  the  days  aforesaid. 
He  also  insists  that  those  sums  ought  not  to 
be  scaled  at  all.  but  be  repaid  to  him  at  the 
nominal  amount,  alleging  that  he  has  been 
obliged  to  pay  up  in  specie  the  whole  of  the 
British  debt  aforesaid,  under  a  decision  of 
the  Supreme  Court  of  the  United  States,  on 
that  subject. 

This  last  question  is  extremely  important, 
and,  although  not  much  pressed  in  the  argu- 
ment, must  now  receive  the  decision  of  the 
Court.  The  act  of  1777,  c.  9,  under  which 
those  payments  were  made,  strongly  pur- 
ports that  such  payments  should  operate  a 
discharge  of  the  British  debts.  At  that  time 
Virginia  was  completely  sovereign,  and,  al- 
though she  did  not  confiscate  the  British 
debts,  she  placed  herself  in  the  shoes  of  the 
creditor,  and  plighted  the  faith  of  the  nation 
that  the  debtor  should  be  thereby  completely 
discharged.  Nothing  but  the  transfer  of  the 
sovereignty  of  Virginia  into  other  hands,  the 
extremity  of  state  necessity,  or  the  unparal- 
leled circumstances  and  distresses  of  the 
revolutionary  times,  could  justify  that  breach 
of  the  public  faith,  which  gave  rise  to  the 
present  application.     The  situation  of 

151  this  State  and  of  the  *other  States  in 
the  union  was  such,   however,  during 

the  revolution,  as  scarcely  to  find  a  parallel 
in  the  history  and  events  of  other  nations. 
The  necessity  for  emitting  large  sums  of 
paper  money,  caused  an  enormous  deprecia- 
tion in  its  value,  and  the  Commonwealth 
was  unable  to  make  good  its  engagements  to 
the  holders  of  that  currency,  which  stip- 
ulated a  redemption  thereof  in  Spanish 
milled  dollars.  In  various  other  views  also, 
the  plighted  faith  of  the  nation  was  violated 

(a)  Judge  Tucker  did  not  sit  in  this  cause. 


in  relation  to  all  descriptions  of  our  citizens, 
and  eventuated  in  results  which  nothing  but 
the  most  imperious  and  invincible  necessity 
can  excuse  or  justify.  Subsequent  events, 
arising  from  our  treaties  with  Britain ,  and 
regulations  in  favour  of  British  subjects, 
have  exhibited  this  remarkable  spectacle,  that 
such  subjects  have  been  completely  sheltered 
from  those  calamities  which^  resulting  from 
the  abolition  of  paper  money,  overwhelmed 
and  ruined  many  of  our  own  citizens  !  Our 
political  history  has  exhibited  the  rare 
phenomenon  of  a  nation  yielding  greater 
attention  to  the  interests  of  foreigners  than 
of  its  own  people,  not  only  in  relation  to  the 
British  debts  now  in  question,  but  in  the 
institution  of  certain  Courts,  principally 
with  a  view  to  the  dispensation  of  justice, 
in  cases  wherein  such  foreigners  are  parties. 
During  the  paper  money  aera,  payments 
actually  made  to  creditors,  operated  a  com- 
plete discharge  of  the  nominal  value ;  and 
the  debtors  to  British  subjects  were  only  de- 
prived of  that  advantage  by  the  absence  of 
the  creditors.  That  circumstance,  however, 
would  have  been  remedied  by  the  act  of  1777, 
had  not  the  policy  of  the  nation  been  after- 
wards retraced,  by  stipulating  a  repayment 
of  the  British  debts  in  specie.  It  must  be 
confessed,  however,  that  the  value  of  the 
paper  money  paid  into  the  treasury  was  far 
below  what  its  nominal  amount  purported. 
It  must  also  be  admitted,  that  those  debtors 
have  ever  gained  by  such  payments,  in  cases 
where  they  were  not  themselves  indebted  to 
others,  or  were  prevented  by  any  causes 
from  making  payments  to  such  other  persons 
in  depreciated  paper.  In  these  cases,  the 
money  would  have  continued  to  depreciate 
in  their  hands,  and  have  caused  to  them  a 
total  loss  Considerations  of  this  kind 
tended  to  alleviate  the  regret  the  common- 
wealth must  feel  at  the  unavoidable  rejection 
of  the  enormous  claims  of  persons  similarly 
circumstanced  with  the  present  appellee. 

The  act  of  1777  does  not  confiscate  the 
British  debts  :  it  only  sequesters  them,  and 
places  the  Commonwealth   in  the  situation 

of  a  receiver  of  the  money  due  to 
152      ^British    subjects.    The     act     indeed 

declares  that  the  payments  into  the 
treasury  shall  discharge  the  debtors  for  so 
much  as  should  be  paid  in  :  but,  considering 
that  the  act  does  not  confiscate  the  debts, 
and  that,  consequently,  none  perhaps  but 
the  creditors  could  give  regular  discharges 
for  them  ;  the  act  ought,  I  think,  to  be  con- 
sidered as  a  covenant  of  indemnity  to  the 
debtors.  It  ought  to  be  considered  as  a 
stipulation  on  the  part  of  the  then  sovereign 
Commonwealth  of  Virginia,  that  neither  by 
any  law,  nor  any  treaty  formed  with 
another  power,  should  this  payment  be 
affected,  nor  the  debt  be  considered  (in 
relation  to  the  debtor)  otherwise  than  as 
comoletely  discharged.  But  the  sovereignty 
of  Virginia,  as  then  existing,  has  passed 
into  other  hands ;  first,  into  those  of  the 
government  of  the  confederation,  and, 
lastly,  into  the  hands  of  the  present 
government  of  the  United  States.  All 
the  citizens  of  this  Commonwealth  were 
parties,  and  assenting  to  that  change  ;  and 
the  covenant  above  spoken  of,  (if  it  now 
exists  at  all,)  is  obligatory  on  the  general 
government  only,  whose  laws   and  treaties. 
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aud  the  decisions  of  whose  Courts,  have 
violated  the  faith  of  the  Commonwealth  of 
Virg^inia,  plighted  by  the  act  of  1777,  to  the 
injury  of  the  present  appellee.  Nothing  is 
more  clear,  than  that  a  sovereignty  succeed- 
ing to  another,  also  succeeds  to  all  its  just 
engagements,  and  that  a  nation  shall  not  be 
held  to  a  strict  performance  of  its  contracts, 
after  its  power  and  character  as  such  have 
passed  away.  The  liability  of  nations  to  rev- 
olutions and  changes  of  this  kind,  is  always 
contemplated  in  contracts  or  agreements  with 
individuals  or  others;  and  the  case  before 
US  is  the  stronger  against  the  appellee 
in  the  present  instance,  in  that  the  change 
now  in  question  was  assented  to  by  him  in 
common  with  the  other  citizens  .of  America. 
If,  therefore,  any  redress  exists  for  the 
appellee,  touching  the  premises,  it  is  to  the 
government  of  the  United  States  that  he 
must  apply,  and  not  to  the  Commonwealth  of 
Virginia. 

With  respect  to  the  question  concerning 
the  application  of  the  scale  in  the  case  be- 
fore us,  I  am  of  opinion  that  the  Chan- 
cellor's construction  upon  the  subject  is 
correct.  The  act  of  1777  considers  the  pay- 
ment of  the  money  into  the  L/oan-Office,  as 
the  payment  on  account  of  British  debts, 
and  ths  receipt  of  the  Governor  has  relation 
to  such  payment,  and  is  at)  acquittance  for 
so  much  as  is  paid  by  the  debtor.  I  have 
examined  a  receipt  by  the  Governor  in  a  case 
of  this  kind,  which,  though  posterior  in  date 
•  to  the  certificate  of  the  treasurer,  recog- 
153  nizes  the  payment  into  *the  treasury 
as  of 'a  preceding  day,  on  account  of  a 
British  <*ebt.  The  agency  of  the  Governor 
is  limited  to  the  receiving  and  preserving 
the  evidences  of  payment,  and  to  granting 
receipts  thereupon,  pursuant  to  the  act  of 
1777.  Nothing  in  the  act  of  the  3d  of  Jan- 
uary, 1788,  or  in  that  of  the  19th  of  December, 
1796,  referring  thereto,  gives  any  new  rule 
on  the  subject,  or  varies  that  construction 
which  existed  independeutly  thereof.  As 
the  paper  money  was  in  a  state  of  progress- 
ive and  rapid  depreciation,  it  is  evident  that 
the  Commonwealth  has  received  more  value 
in  the  case  in  question,  than  she  would  re- 
pay bv  applying  the  scale  as  on  the  25th  of 
May,  1779;  I  am  clearly  of  opinion,  that  the 
same  value  (with  interest)  should  be  repaid, 
as  was  received  by  the  Commonwealth,  which 
can  only  be  by  applying  the  scale  at  the  re- 
spective dates,  when  the  monies  in  question 
were  paid  in.  The  sums  produced  by  such  ap- 
plication, with  interest,  (deducting  the  pay- 
ment already  made  bv  the  Commonwealth,) 
is  what  the  appellee  is  entitled  t6  receive, 
and,  with  this  variation  as  to  interest,  I 
approve  of  the  Chancellor's  decree. 

JUDGES  FLEMING,  CARRINGTON  and 
I/YONS  concurring,  the  following  decree 
was  entered — 

Decree  of  the  Chancellor  reversed.  And 
the  auditor  directed  to  state  and  settle  an 
account  between  Walker  and  the  Common- 
wealth, crediting  the  payments  made  into 
the  Lfoan-Office  by  Walker  for  Farrel  and 
Jones,  according  to  the  scales  at  the  respec- 
tive days  of  payment,  with  interest  on  each 
payment,  to  the  date  of  the  payment  made  to 
his  executor  by  the  treasurer,  then  charging 
such  payment,  and  after  deducting  it,  issue 


a  warrant  to  the  executor  on  the  treasurer 
for  the  balance  then  due,  with  interest  from 
that  date.  

Hunnicutt  and  Others  v.  Carsley. 

November,  1806. 

Covenant— Not  Ouilty— Verdict.*— A  plea  of  not  ffullty 
to  an  action  of  covenant  Is  cared  by  a  verdlcL 

The  appellee  brought  an  action  of  cove- 
nant against  the  appellants  in  the  District 
Court  of  Petersburg.  The  '  defendants 
pleaded,  '*not  guilty ;"  upon  which  issue 
was  joined.  A  verdict  and  judgment  having 
been  rendered  for  the  plaintiff  on  this  issue, 
an  appeal  was  taken  to  this  Court. 

JUDGE  TUCKKR  remarked  the  informal- 
ity of  the  plea ;  but  conceived  it  was  too  late 
to  take  advantage  of  it,  after  verdict.  And, 
by  the  whole  Court,  judgment  affirmed. 
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*Baring  v.  Reeder. 
Saturday,  November  8.  1806. 


Bvldence-Wltnese-Wlfe.t-in  suits  in  which  the 
husband  is  not  immediately  and  certainly  inter- 
ested, but  may  be  so  eventually,  the  wife  is  a 
competent  witness;  but  the  Jury  are  to  judffe  of 
her  credibility. 


*Pleedlnff  and  Practice— Defective  Pleas— Jeofails. — 

Where  an  improper  or  defective  plea  raises  a  sub- 
stantial defence  to  the  action,  and  it  is  unobjected 
to  in  the  court  below,  and  issue  is  thereon  Joined, 
after  verdict  or  Judfirment,  it  is  loo  late  to  object, 
the  defect  beinsT  cured  by  the  statute  of  Jeofails. 
State  V.  Seabriirht,  15  W.  Va.  595,  citiufir  principal 
case,  Cleek  v.  Haines,  2  Rand.  440,  Chew  v.  Moffett,  6 
Munf.  120,  and  Pence  v.  Huston,  6  Gratt.  304.  To  the 
same  effect,  see  the  principal  case  also  cited  with 
approval  in  Gray  v.  Kemp,  88  Va.  268,  16  S.  E.  Rep. 
225:  Roderick  v.  Railroad  Co..  7  W.  Va.  56;  Smith  v. 
Townsend,  21  W.  Va.  495.  * 

tevldeace-Witnesses-tlusband  or  Wife.— In  Kil- 
irore  V.  Hanley,  27  W.  Va.  458.  it  is  said:  *By  the 
common  law,  the  husband  and  wife  were  not  only 
regrarded  as  one  person,  but  the  interest  of  the 
husband  is  treated  as  the  interest  of  the 
wife;  therefore,  under  the  rules  of  that  law,  which 
deny  any  one  the  riffht  to  be  a  witness  for  himself, 
the  courts  uniformly  held  that  the  husband  and 
wife,  whose  interests  are  thus  united,  are  incompe- 
tent to  grive  evidence  in  behalf  of  each  other,  or 
any  other  person  whose  interests  are  the  same; 
and  for  reasons  of  public  policy  it  also  prevents 
them  from  fflvin?  evidence  agrainst  each  other.  Bar- 
ino  V.  Bef.der,  1  Hen.  <fe  if.  154,  169;  D welly  v.  Dwelly, 
46 Me.  877:  1  Whart  L.  Ev..  sec.  422"  If  the  hus- 
band is  competent  to  grive  evidence  as  to  any  mat- 
ter, the  wife  is  also  competent  to  give  evidence  as 
to  the  same  matter.  Kilgrore  v.  Hanley,  27  W.  Va. 
450,  cltiuff  the  principal  case. 

The  principal  case  was  approved  but  dlstin- 
firuished  in  Robin  v.  Kinfir,  2  Leisrh  144,  and  distin- 
guished In  Sitlinfftons  v.  Brown.  7  Leiffh  274,  275. 

Parol  Evidence— Welsht-Oplalon  by  Court.— It  is 
well  established  that  where  evidence  is  parol,  any 
opinion  by  the  court  as  to  the  welgrht,  effect  or 
sufficiency  of  the  evidence  submitted  to  the  Jury, 
any  assumption  of  a  fact  as  proved  will  be  an  In- 
vasion of  the  province  of  the  Jury.  To  this  point 
the  principal  case  was  cited  in  Cornett  v.  Rhudy,  80 
Va.  716:  Tyler  v.  C.  &  O.  R.  Co.,  88  Va.  894,  18  S.  E. 
Rep.  975. 

See  further  on  this  subject,  foot-iwte  to  McDowell 
V.  Crawford,  11  Gratt.  877:  foot-note  to  Davis  v. 
Miller,  14  Gratt.  3; /oo^m7t«  to  Ross  V.  Gill,  1  Wash. 
88;  monographic  nott  on  "Instructions"  appended 
to  Womack  v.  Circle,  29  Gratt.  192:  monogrraphic 
no^tfon  "Juries"  appended  to  Chahoon  v.  Com.,  20 
Gratt.  788. 

Evidence— Witness— Competency — Interest.— A  wi  t- 
ness  is  competent  if  the  proceedintrs  in  the  cause 
cannot  be  used  as  evidence  for  him.  althougrh  he 
may  be  interested  in  the  question  in  issue  and  en- 
tertain wishes  on  the  subject,  and  even  have  occa- 
sion to  test  the  same  question  In  his  own  case  in  a 
future  action.  To  this  effect,  the  principal  case 
was  cited  with  approval  in  Richardson  v.  Carey,  2 
Rand.  87,  92;  Stevens  v.  Bransford.  6  Leigh  253,  256: 
Gilmer  v.  Baker,  24  W.  Va.  84 ;  Black  v.  Campbell,  6 
W.  Va.  68. 

See  further,  monographic  note  on  "Witnesses"  ap- 
pended to  Claiborne  v.  Parrlsh,  2  Wash.  146. 
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Trover— Wltne«Bt— Case  at  Bar.— In  trover  by  R. 
asraiDSt  B.  for  goods  which  had  been  lent  by  B.  to 
the  wife  of  C.  and  conveyed  by  C.  to  R.  the  wife  of 
C.  is  a  competent  witness. 

This  was  a  writ  of  supersedeas  to  a  judg- 
ment of  the   District  Court  of  Morgantown. 

Several  points  were  made  by  the  counsel 
on  both  sides  :  but  the  Judges,  in  delivering 
their  opinions,  having  noticed  one  only,  the 
state  of  the  case  and  arguments  of  counsel 
will  be  confined  to  an  elucidation  of  that 
point,  viz  :  how  far  the  wife  is  a  competent 
witness  in  a  case  in  which  her  husband  may 
eventually  be,  but  is  not  immediately,  inter- 
ested. 

Sundry  articles  of  personal  property  hav- 
ing been  lent  by  Baring  to  the  wife  of  Rich- 
ard Claiborne,  (which  loan  was  proved  by 
letters  from  Baring  and  his  wife,  who  was 
Mrs.  Claiborne's  sister,)  and  Richard  Clai- 
borne being  in  possession  ;  he  made,  on  the 
17th  of  December  1799,  an  absolute  bill  of  sale 
to  Reeder;  comprising  in  it,  not  only  the 
greater  part  of  those  articles,  but  several 
others  to  which  Baring  had  no  claim.  This 
bill  of  sale  was  recorded  in  the  County  Court 
of  Monongalia,  on  the  14th  of  August,  1800  ; 
but  Claiborne  still  retained  possession  of  the 
property. 

Baring,  having  understood  that  Reeder,  by 
virtue  of  the  bill  of  sale,  intended  to  take 
away  from  Claiborne  the  articles  mentioned 
therein,  on  the  19th  of  August,  1800,  took 
into  his  own  possession  those  which  belonged 
to  him.  An  action  of  trover  was  thereupon 
brought  against  him  by  Reeder.  On  the 
trial  of  the  cause,  he  offered  to  prove  by  the 
deposition  of  Mrs.  Claiborne,  (which  had 
been  taken  by  consent,  reserving  the  right 
of  the  plaintiff  to  except  to  her  competency,) 
that  several  of  the  articles  mentioned  in  the 
bill  of  sale  and  declaration  were  lent  to  her 
by  Baring ;  that  she  had  informed  Reeder  of 
this  circumstance,  and  had  shewn  him, 
before  he  took  the  bill  of  sale,  one  of  the  let- 
ters which  were  evidence  of  the  loan  ;  and 
that  many  of  the  articles  for  which  the  suit 
had  been  brought,  being  not  the  property  of 
Baring,  had  never  been  claimed  by  him,  nor 
taken  into  his  possession  : — to  the  reading  of 
which  deposition  the  plaintiff  by  his  counsel 
objected,  because  **the  said  Anne  Claiborne 
was  interested,  and  an  incompetent  wit- 
ness ;'* — which  objection  being  sustained  by 
the  Court,  Baring  filed  a  bill  of  exceptions. 
The  Jury  found  a  verdict  in  favour  of  Reeder 
for  $1148,  34,  damages.  A  motion  for  a  new 
trial,  on  several  grounds,  stated  in  the  record, 
(but  unnecessary  to  be  mentioned  here,)  hav- 
ing been  made,  the  plaintiff  in  open  Court 
released  all  the  damages,  except  $950 ;  where- 
upon the  motion  was  overruled,  and  judg- 
ment entered  for  the  plaintiff. 
155  *Wickham,  for  the  plaintiff  in  error, 

contended  that  the  deposition  of  Mrs. 
Claiborne  had  been  improperly  rejected  by 
the  District  Court.  Even  her  husband  would 
have  been  a  competent  witness,  because  he 
was  liable  to  Baring  and  Reeder  equally,  and 

It  is  a  rule  of  evidence  that  no  person  can  take 
the  benefit  of  the  proceediners  in  any  suit,  or  any 
verdict,  who  would  not  have  been  prejudiced 
thereby,  if  It  had  gone  acrainst  him.  Paynes  v. 
Coles.  1  Munf.  894.  cltiner  principal  case  as  its  au- 
thority. 

tTrover- See  monographic  note  on  "Trover  and 
Conversion"  appended  to  Eastern  Lunatic  Asylum 
V.  Garrett,  27  Gratt.  163. 


the  verdict  in  this  case  would  not  have  been 
conclusive  against  him.  (a)  The  rule,  that 
no  person  shall  be  received  to  invalidate  an 
instrument  given  or  attested  by  himself 
applies  only  to  negotiable  instruments. (b> 
Claiborne  might  therefore  be  permitted  to 
prove  that  although  he  had  executed  the  bill 
of  sale  to  Reeder,  it  included  the  property  of 
Baring.  If  the  objection  be  personal  to 
Claiborne  on  the  ground  that  such  conduct 
was  destructive  to  his  credit,  the  same  objec- 
tion would  not  apply  to  his  wife.  The  doc- 
trine that  the  wife  shall  not  be  permitted  to 
accuse  the  husband  of  a  crime,  is  to  be  under- 
stood in  a  technical,  not  a  moral  sense. 

An  interest  in  a  witness  to  exclude  him 
from  giving  testimony,  must  be  direct  and 
certain,  not  in  expectation  merely.(c)  In 
this  case,  Claiborne  and  wife  had  not  such  an 
interest  as  was  known  to  the  law,  but  de- 
pended upon  the  benevolence  of  Baring.  If 
Claiborne  had  objected  to  answer  interroga- 
tories because  he  would  thereby  subject  him- 
self to  an  action  ;  still  his  wife  might 
have  been  received  as  a  witness  :  and  her 
declarations  could  not  be  given  in  evidence 
to  charge  her  husband. (d)  Although  the  wife 
cannot  give  evidence  tending  to  criminate 
her  husband,  yet  between  third  persons,  she 
may  be  called  to  prove  facts  which  may 
eventually  charge  him.(e) 

Attorney-General  and  Randolph,  for  the 
defendant  in  error,  insisted  that  Mrs.  Clai- 
borne was  not  a  competent  witness.  The 
law,  which  prevents  husband  or  wife  from 
being  witnesses  for  or  against  each  other  is 
founded  on  general  principlesr  and  is  in- 
tended to  avoid  that  discord  in  families, 
which  would  inevitably  ensue  from  a  con- 
trary rule,  (f )  In  this  case  Mrs.  Claiborne  was 
introduced  to  prove  facts  which  would  shew 
that  her  husband  was  guilty  of  a  fraud  ;  and, 
moreover,  such  as  might  produce  a  verdict 
which  would  be  the  ground  of  an  action 
against  him. 

Suppose  a  writ  of  iieri  facias  had  been  lev- 
ied on  the  goods,  would  she,  in  an  action 
against  the  sheriff,  be  a  competent  witness 
to  prove  the  right  of  property  ?  The  case  of 
Williams  v.  Johnson(g)  was  a  mere  nisi  prius 
decision,  and  not  settled  on  any  correct  prin- 
ciples ;  nor  has  it  any  application  to  the 
present  question  ;  because  the  verdict  in  that 
case  could  not  have  been  given  in  evi- 
156  dence  against  the  husband.  *In  Davis 
V.  Din  woody  (h)  the  above  case  seems 
to  have  been  overruled  ;  and  in  Cases  temp. 
Hard.  264;(i)  2  Eq.  Ca,  Abr.  215,  the  true 
ground  of  objection  to  the  husband's  or  wife's 
giving  evidence  for  or  against  each  other,  is 
stated  to  be,  that  the  peace  of  families  might 
otherwise  be  destroyed. — This  reason  oper- 
ates as  strongly  where  the  interest  is  event- 
ual, as  where  the  husband  is  a  party.  The 
above  principle  is  also  recognized  in  the  case 


(a)  Peake's  L..  Ev.  102,  2  Call,  231 ;  Mead  v.  Tate,  1 
Stra.  35;  Lockart  v.  Graham,  1  Term  Rep.  164;  Car- 
ter V.  Pearce,  adm'r.    See  also  Peake's  L..  Ev.  93. 

(b)  Peake's  L.  Ev.  138. 

(c)  Peake's  L.  Ev.  93,  to  95. 

(d)  1  Stra.  504,  Williams  v.  Johnson. 

(e)  P.  L.  Ev.  128. 

(f)  2  Bac.  Abr.  Gwil.  Ed.  578;  1  Bl.  Com.  422;  3 
Wooddeson,  288. 

(ff)  1  Stra.  504. 

(h)  4  Term  Rep.  678. 

(1)  Barker  v.  Dixie. 
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of  the  King  v.  Cliviger,(a)  in  which  it  was 
said,  that  the  wife  could  not  be  permitted  to 
give  evidence  even  tending  in  any  degree  to 
criminate  her  husband. 

Wickham  in  reply.  All  the  objections  to 
the  admissibility  of  Mrs.  Claiborne's  testi- 
mony go  to  her  credibility  and  not  to  her 
competency.  In  Lowe  v.  Jolliffe(b)  a  witness 
to  a  will  was  admitted  to  prove  the  insanity 
of  the  testator,  although  his  subscribing  his 
name  as  a  witness  under  such  circumstances 
went  much  to  his  credit.  Lockart  v.  Graham 
(c)  is  a  very  strong  case  to  shew  that  the 
witness  must  have  a  certain  interest.  These, 
with  the  cases  before  cited,  he  considered  as 
conclusive.  The  case  of  Williams  v.  Johnson 
is  objected  to,  because  it  was  a  decision  at 
nisi  prius :  but  it  must  be  recollected  that  all 
questions  on  evidence  arise  there.  It  is, 
however,  cited  as  authority  in  all  modern 
publications  of  merit. (d)  But  it  is  asked, 
suppose  a  writ  of  fieri  facias  had  been  levied 
on  the  goods,  would  Mrs.  Claiborne  have 
been  a  competent  witness  to  prove  the  right 
of  property?  The  answer  is,  that  she  cer- 
tainly would.  Why  should  she  not?  The 
effect  would  be  more  immediate  in  that  case  ; 
and  consequently  there  is  less  weight  in  the 
objection  to  her  competency  in  the  present ; 
but  no  reason  can  be  given  for  her  exclusion 
in  either  case. 

The  case  of  Barker  v.  Dixie,  cited  from 
Cases  temp.  Hardw.  264,  does  not  apply  : 
there  the  husband  was  a  party.  The  decision 
of  the  Court,  in  the  King  v.  Cliviger(e)  was 
right  upon  the  main  question  ;  but  some 
loose  dicta  of  the  Judges  have  been  quoted, 
which  were  not  warranted  by  the  case  before 
them  :  and  even  the  authority  of  that  case 
has  since  been  doubted.(f)  The  husband 
was  properly  rejected  as  a  witness,  in  the 
case  of  Davis  v.  Dinwoody(g)  because  the 
suit,  though  in  the  name  of  the  wife's  trus- 
tees, was,  in  effect,  for  her  benefit.  Clai- 
borne not  being  a  party,  in  the  case  before 
the  Court,  his  wife  was  surely  a  competent 
witness,  and  ought  to  have  been  received  to 
prove  the  facts  for  which  her  testimony  was 
offered. 

Cur.  adv.  vult. 
157  ♦Wednesday,  Nov.  19.    The  Judges 

delivered  their  opinions. 

JUDGE  TUCKER.  The  only  question 
which  appears  to  me  to  deserve  a  moment's 
consideration  in  this  case  is,  whether  the 
Court  erred  in  rejecting  the  testimony  of 
Mrs.  Claiborne  as  an  incompetent  witness. 

Had  the  question  been  made  as  to  examin- 
ing her  viva  voce  before  the  nature  and 
amount  of  her  testimony  could  be  known,  I 
should  have  felt  some  difficulty  ;  from  which 
I  feel  myself  relieved  by  seeing  the  sum  and 
substance  of  what  she  deposes.  It  is  impos- 
sible to  read  it  without  feeling,  that,  although 
as  a  married  woman  she  could  not  be  said  to 
have  a  legal  interest  in  the  goods  in  contro- 
versy, yet  she  derived  such  a  benefit  from  the 
possession  and  use  of  them  as  might  be 
deemed  equal  to  any  benefit  she  could  have 

(a)  2  Term  Rep.  S0&. 

(b)  1  Blac.  Rep.  S66. 

(c)  I  Stra.  86. 

(d)  See  Peakc'8  L.  Ev.  note  (q)  128,  126;  Supp.  to 
Vin.  4,  903. 

(e)  2  Term  Rep.  WB. 

(f)  See  Cbrlstan'snote  to  1  H.  Black.  448. 
(ir)  4  Term  Rep.  978. 


had  of  them,  as  the  goods  of  her  husband. 
The  object  of  her  testimony  was  to  continue 
and  retain  that  benefit  to  herself.  The  whole 
tenor  of  her  testimony  goes  to  prove  that  the 
defendant  asserted  a  claim  to  the  goods, 
purely  for  her  benefit ;  for  he  never  claimed 
or  thought  of  claiming  them  till  they  were 
to  be  taken  from  her,  and  her  evidence  is  to 
prevent  their  l>eing  taken  from  herself. 
Where  the  temptation  to  perjury  is  mani- 
festly great,  if  the  witness  be  sworn  ;  or  if 
the  circumstances  of  the  case  l>e  such  that 
although  the  witness  should  be  sworn  she 
cannot  be  entitled  to  credit,  ought  a  Court  to 
admit  the  witness  to  be  sworn?  Upon  what 
other  ground  is  it  that  the  incompetency  of 
parties,  and  of  husband  and  wife  in  cases 
afi'ecting  each  other  is  founded?  **It  has 
always  been  held  a  sacred  and  inviolable 
rule  of  evidence,  in  all  cases  whatsoever,  not 
to  admit  the  testimony  of  a  witness  who  is 
either  to  be  a  gainer  or  loser  by  the  event  of 
the  cause,  whether  such  advantage  be  direct 
and  immediate  or  consequential  only. "(h) 
Though  Mrs.  Claiborne  could  not  in  a  tech- 
nical sense  be  legally  a  gainer  or  loser  by  the 
event  of  the  cause,  (being  a  married  woman 
who  can  acquire  no  property  of  her  own,) 
there  can  be  no  doubt  that  in  a  moral  light 
she  was  as  much  affected  by  it,  as  if  she  had 
been  a  feme  sole.  A  tenant  in  possession  is 
not  an  admissible  witness  to  prove  the  estate 
of  his  landlord,  for  this  would  be  to  uphold 
his  own  possession. (i)  Mrs.  Claiborne's  tes- 
timony goes  to  support  her  own  possession, 
use  and  convenience,  derived  from  these 
goods  intended  peculiary  for  her  benefit. — 

See  also  2  Term  Rep.  26S.ik) 
158  *Upon  the  ground  of  public  policy 

and  convenience  I  am  also  of  opinion 
that  her  testimony  was  properly  rejected. 
Had  a  creditor  levied  an  execution  upon  these 
goods  in  the  possession  of  Claiborne,  and  in 
the  daily  use  of  his  family,  would  a  Court  be 
justified  in  admitting  his  wife  to  prove  that 
the  goods  were  not  his  but  belonged  to  a 
stranger?  If  such  a  practice  were  once  ad- 
mitted, an  execution  by  fieri  facias  might 
always  be  evaded,  and  the  process  itself  re- 
duced to  a  mere  nullity,  by  calling  upon  the 
wife  of  the  defendant  to  prove,  that  though 
taken  in  his  possession,  and  though  used  as 
his  own  for  any  period  less  than  five  years, 
they  were  in  fact  the  property  of  a  stranger. 
Collusive  claims,  for  the  purpose  of  protect- 
ing the  property  of  debtors  from  execution 
might  be  so  easily  set  up,  that  if  such  evi- 
dence as  Mrs.  Claiborne's  in  this  case  be  ad- 
mitted to  support  them,  no  man  could  ever 
recover  a  debt,  by  levying  an  execution  upon 
any  species  of  personal  goods.  The  case  of 
Davis  V.  Dinwoody,(l)  which  I  cite,  not  as  a 
precedent,  (for  no  decision  in  England 
since  our  independence  commenced,  has  any 
authority  in  this  Court,)  but  merely  as  an 
apposite  case  decided  by  able  Judges  upon 
the  same  law  which  as  to  this  point  prevails 
in  this  country — was  one  of  that  kind.  An 
execution  was  levied  on  goods  in  possession 
of  the  husband,  and  upon  an  action  against 
the  sheriff  by  an  executrix  of   the  surviving 


(b)  2Bac.  Abr.  QwlL  edit.  684,  tit  "Evidence," 
(B.) 
(I)  Cowp.  821.  Doe.  ex  dem.  Poster  v.  Williams, 
(k)  The  Kinp  v.  Clivlger. 
(I)  4  Term  Rep.  878. 
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trustee  of  the  wife,  the  husband  was  called 
upon  to  prove  the  identity  of  the  goods  con- 
tained in  the  schedule  ;  and  held  that  he  was 
imcompetent.  I  am  therefore  of  opinion  that 
the  judfirment  of  the  District  Court  ought  to 
be  affirmed. 

JUDGE  ROANE.  This  is  a  supersedeas 
to  a  judgment  of  the  District  Court  of  Monon- 
galia, in  an  action  of  trover,  brought  by 
the  appellee  against  the  appellant.  In  that 
action,  in  which  the  writ  was  issued  and 
served  on  the  same  day,  viz.  the  19th  of 
April,  1800,  the  appellee  declared  for  a 
great  variety  of  goods  and  chattels  which 
are  particularly  specified.  On  the  plea  of 
not  guilty,  a  verdict  was  found  for  the  plain- 
tiff, for  $1148  34  cents  damages.  A  motion 
was  made  by  the  defendant  for  a  new  trial, 
but  on  the  plaintiff's  releasing  all  the  dam- 
ages, except  950  dollars,  the  motion  was 
overruled,  and  judgment  rendered  for  the 
balance. 

Several  grounds  were  assigned  by  the 
appellant  in  support  of  the  motion,  as 
appears  by  the  bill  of  exceptions:  but  my 
opinion  will  principally  turn  upon  the  ques- 
tion of  the  competency  of  Mrs.  Claiborne  as 
a  witness,  whose  deposition  is  set  out 
therein  ;  the  other  topics  will,  there- 
159  fore,  be  *but  slightly  and  incidentally 
touched.  As  that  deposition  goes  to 
shew,  that  some  of  the  goods  in  question 
were  the  property  of  the  appellant  Baring, 
and  that  her  husband,  Richard  Claiborne, 
under  whom  the  appellee  claimed  them,  had 
no  right  thereto,  it  is  evident  that  Baring 
may  have  been  injured  by  the  rejection  of 
her  testimony,  if,  in  point  of  law,  Mrs.  Clai- 
borne were  a  competent  witness. 

The  bill  of  exceptions  which  was  tendered 
by  the  appellant,  states,  that  at  the  trial  the 
appellee  exhibited  to  the  Jury  a  bill  of  sale 
of  the  17th  of  December,  1799,  from  Claiborne 
to  him.  (the  appellee,)  which  comprehends, 
perhaps,  all  the  articles  stated  in  the  decla- 
ration, (with  a  few  others,)  with  an  endorse- 
ment made  thereon  that  it  was  proved  and 
ordered  to  be  recorded  in  Monongalia  Court, 
on  the  14th  of  August,  1800;  and  that  the 
appellee  being  ready  to  prove  the  execution 
thereof  by  the  subscribing  witnesses,  the 
appellant  agreed  to  admit  the  same  as  evi- 
dence in  the  cause.  It  is  not  stated  by  the 
appellant,  that  the  bill  of  exception  contains 
the  whole  evidence  exhibited  on  the  part  of 
the  appellee  at  the  trial ;  that  the  appellee 
gave  no  evidence  of  the  delivery  to  him  of 
the  goods  by  Claiborne,  at  that,  or  any  pos- 
terior time ;  nor  is  any  thing  stated  by  the 
appellant  which  is  inconsistent  with  such  an 
idea.  It  may  be,  therefore,  for  any  thing 
known  to  us  with  certainty,  that  the  sale  of 
the  goods  was  consummated  by  a  delivery 
thereof  to  the  appellee  by  Claiborne,  and 
that  they  were  afterwards  redelivered  by 
him  to  Claiborne,  to  be  holden  by  curtesy 
merely.  Unless,  therefore,  we  supply  the 
defective  statement  of  the  appellant,  in  this 
particular ;  unless  we  take  it  for  granted 
that  the  appellee  proved  nothing  but  what 
his  adversary  was  pleased  to  state  he  did 
prove ;  unless  we  take  it  as  a  general  rule, 
that  every  thing  proved  at  a  trial  is  alwa^js 
inserted  in  the  bill  of  exceptions ;  unless  it 
be  necessary  for  the  party  prevailing,  and 
who  takes  no  exception  to  the  opinion  of  the 


Court,  to  shew  in  the  bill  of  his  adversary, 
that  the  Court  has  done  right,  rather  than 
for  his  adversary  to  shew  therein  that  the 
Court  has  erred,  the  great  question  argued 
at  the  bar  under  our  act  of  frauds,  which 
presupposed  a  non-delivery  of  possession  by 
Claiborne  to  the  appellee,  does  not  occur. 

The  bill  of  exceptions  then  goes  on  to 
state  various  testimony,  proper  for  the  con- 
sideration of  the  Jury,  on  the  point  of  con- 
version by  the  appellant,  at  and  before  the 
time  of  the  service  of  the  writ  in  question. 
At  present  I  shall  only  say,  on  this  point, 
that  this  evidence,  in  connection  with  the 
evidence  of  title  arising  under  the  bill 
160  of  sale  to  the  appellee,  ^imposed  it  on 
the  appellant  to  exhibit  opposing  testi- 
mony. Such  testimony,  as  to  the  conver- 
sion, has  been  exhibited  by  him,  of  witnesses 
who  are  not  objected  to :  but  the  testimony 
of  Mrs.  Claiborne  (the  wife  of  Richard  Clai- 
borne) was  also  offered  and  rejected,  whose 
evidence  goes  as  well  to  the  point  of  conver- 
sion, as  of  title  to  some  of  the  goods,  in 
favour  of  the  appellant :  and  this  brings  us 
to  the  question  of  her  competency  as  a  wit- 
ness. 

With  respect  to  the  reading  of  her  deposi- 
tion, an  objection  has  been  taken,  that  it  is 
not  shewn  to  have  been  other  than  a  de  bene 
esse  deposition  ;  and  that  if  it  were  a  de  bene 
esse  deposition,  the  measures  preliminary  to 
its  introduction  are  not  shewn  to  have  duly 
taken  place.  I  shall  not  stop  to  inquire  from 
the  terms  of  the  caption  of  that  deposition, 
or  otherwise,  whether  it  were  agreed  to  be 
an  absolute  deposition  or  not :  but  this  I  say, 
as  in  the  former  case,  that  I  will  presume 
that  the  appellant  shewed  that  which  was 
necessary  to  its  consideration  by  the  Court, 
as  his  adversary  has  not  shewn  the  contrary  ; 
and  I  will  also  presume,  till  the  contrary 
appears,  that  the  Judge  who  presided  at 
the  trial,  did  not  enter  into  the  merits  of 
the  testimony,  until,  by  a  compliance  with  the 
necessary  prerequisites,  the  party  offering 
it  had  entitled  him  to  do  so. 

The  testimony  of  Mrs.  Claiborne,  as  spread 
upon  the  record,  goes  to  shew  that  part  of 
the  articles  in  question  were  the  property  of 
the  appellant ;  that  they  were  placed  in  her 
hands  as  a  loan,  and  not  as  a  gift ;  that  she 
never  did  consider  them  as  the  property  of 
Mr.  Claiborne  ;  and  that  the  appellee  was 
apprised  of  the  appellant's  claim  of  property 
therein,  prior  to  the  date  of  his  bill  of  sale : 
it  also  goes  to  the  question  of  conversion  on 
the  part  of  the  appellant,  as  at  and  before 
the  date  of  the  writ ;  and,  however  the  whole 
testimony  in  the  cause  may  stand,  with  re- 
spect to  such  conversion,  as  at  that  time, 
(as  to  which  ^he  Jury  were  the  proper  judges, 
and  I  think,  have  decided  rightly,)  Mrs. 
Claiborne  herself,  (as  well  as  other  testi- 
mony,) admits  that  the  appellant  had  repos- 
sessed himself  of  his  own  goods  'at  least, 
at  and  before  the  time  of  taking  her  deposi- 
tion. In  this  reinvestiture  of  that  property 
by  the  appellant,  Mrs.  Claiborne  and  her 
husband  acquiesced,  and  it  does  not  appear 
that,  thereafter,  any  new  contract  was  en- 
tered into  in  relation  thereto,  or  that  any 
new  delivery  thereof,  by  way  of  loan  or  other- 
wise, was  made  to  Mrs.  C.  or  her  husband. 
As  preliminary  to  the  discussion  relative 
to    Mrs.     Claiborne's    competency,    I    will 
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take    a  bolder   ground,    and    inquire 

161  ^whether  her  husband  himself  would 
not  have  been  a  competent  witness : 

I  say  a  bolder  ground,  because,  while  her 
interest  is  emphatically  hie  interest,  per- 
haps the  doctrine  of  estoppels,  in  relation  to 
the  deed  from  Claiborne  to  the  appellee, 
would  apply  less  strong-ly  to  her  than  to 
him,  if,  indeed,  it  would  apply  to  him  at  all, 
in  the  case  before  us.  The  maxim  from  the 
the  civil  law,  so  often  quoted  in  cases  of  this 
sort,  **  nemo  alleg^ans  suam  turpitudinem  est 
andiendus,"  certainly  cannot  apply  to  her, 
otherwise  than  by  that  fiction  and  inference 
of  law,  which  (as  to  many  purposes)  consid- 
ers husband  and  wife  as  one  person. 

There  is  no  subject  or  doctrine  of  our  law 
which  is  less  technical,  which  is  more  a  sys- 
tem of  right  reason,  depending-  upon  just 
inference  and  deduction  by  enlightened 
minds,  from  plain  and  self-evident  principles, 
than  the  doctrine  of  evidence.  The  leading 
principles  on  this  subject  are  few,  and,  ab- 
stractly taken,  must  be  assented  to  by  all: 
but  great  confusion  has  arisen  in  the  reports 
upon  this  subject,  by  the  infinite  variety  of 
aspects  in  which  cases  of  evidence  present 
themselves ;  and  by  the  circumstances  of 
those  cases  occurrins:,  principally,  in  trials 
at  nisi  prius,  and  the  consequent  want  of 
time  and  leisure  in  the  Judges  to  test  the 
cases,  under  all  their  circumstances,  by  fixed 
and  self-evident  principles.  It  will  be  seen 
in  the  case  of  Abrahams  v.  Bunn,(a)  that 
from  this  mere  circumstance,  the  Court  of 
Kiag's  Bench  in  England  were  obliged  to 
decide  as  res  nova,  upon  great  consideration, 
a  question  which  had  a  thousand  times  oc- 
curred at  nisi  prius,  but  which  had,  from  the 
above  causes,  never  been  correctly  under- 
stood. When  we  add  to  this,  that  in  modern 
times,  cases  on  the  very  question  before  us 
have  been  often  and  solemnly  decided  by  the 
Courts  of  Westminster-Hall  in  that  country, 
upon  argument  and  great  deliberation,  we 
must  not  only  give  the  preference  to  the 
modem  decisions  on  this  subject,  but  also 
unavoidably  approve  the  manly  and  inde- 
pendent declaration  of  Lord  Mansfield,  in 
the  case  of  Lowe  v.  Jolliffe,(b)  who,  in  the 
name  of  the  Court,  said,  "we  do  not  sit  here 
to  take  our  rules  of  evidence  from  Keeble  or 
Siderfin." 

As  I  am  upon  the  subject  of  the  modern 
decisions  in  England,  I  will  beg  leave  to  say, 
that  while  I  consider  myself  bound  to  pare 
down  the  governmental  part  of  the  common 
law  of  England  to  the  standard  of  our  free 
republican  constitution  ;  while  I  am  free  to 
admit,  that  from  the  progressive  and  mutable 
ptate  of  the  common  law  (even  the  law  of 
meum  et  tuum)  on  some  subjects,  that 

162  law  ought  not  to  *be  i^ceived  here, 
whether  evidenced  by  new  or  old  deci- 
sions, in  the  same  extent  that  it  is  admitted  in 
England,  the  circumstances  and  character  of 
which  nation  varying  from  ours,produces  (im- 
perceptibly perhaps)  a  correspondent  varia- 
tion in  the  rules  of  their  common  law  ;  (such, 
for  example,  as  those  which  depend  upon  and 
vary  with  the  highly  commercial  character 
of  the  nation  ;)  yet,  that  on  such  rules  of 
the  common  law  as  do  not  change,  such  as 
are  neither  affected  by  a  change  in  the  form 


(a)  4  Burr.  2261. 

(b)  1  Wm.  Black.  Rep.  886. 


of  government,  nor  by  a  variation  in  the 
circumstances  or  character  of  the  nation,  I 
am  free  to  avail  myself  of  the  testimony  of 
able  Judges  and  Lawyers  of  that  country, 
even  of  modern  times.  As  upon  those  sub- 
jects of  commercial  law,  or  the  law  merchant, 
which  are  common  to  England  and  the  other 
countries  of  Europe,  Hue  greatest  Judges 
who  ever  sat  in  England  have  often  consulted 
eminent  jurists  and  merchants  on  the  con- 
tinent, in  relation  to  such  law ;  as  upon  the 
subject  of  the  law  of  nature  and  nations,  we 
avail  ourselves  of  the  testimony  of  eminent 
writers  on  those  subjects,  though  clothed 
with  no  authority  whatsoever ;  so  with  re- 
spect to  this  last  mentioned  portion  of  the 
common  law,  which  is  and  must  ever  be  the 
same  in  both  countries,  tintil  altered  by 
the  Legislature  of  either,  I  do  not  see  that 
we  may  not  avail  ourselves  of  the  testimony 
of  the  eminent  and  able  judiciary  of  Eng- 
land, in  relation  to  the  subject.  I  shall  cer- 
tainly not  be  accused  of  partiality  towards 
the  government  of  jreat-Britain ;  but  I 
wish  not,  without  necessity,  to  sound  the 
tocsin  against  that  natioi»;  to  indulge  my 
prejudices  against  her  to  an  unreasonable 
length;  nor  to  shutout  from  our  eyes  that 
light,  which,  while  it  conduces  to  truth,  will 
certainly  not  contaminate  our  political  insti- 
tutions. I  am  not  willing  that  an  appeal  to 
my  pride,  as  a  citizen  of  independent 
America,  should  prevail  over  the  best  con- 
victions of  my  understanding.  I  do  not  see 
why,  upon  principles  of  stable  and  unvary- 
ing law,  such  as  those  of  evidence,  for 
example,  the  epoch  of  our  independence 
should  be  clutched  with  so  much  avidity  : 
nor  that,  in  relation  to  such  principles, 
the  testimony  of  Lord  Mansfield  delivered  in 
1777,  is  not  of  equal  weight  with  his  testi- 
mon  y  delivered  in  1775,  I  wish  it,  however, 
to  be  clearly  understood,  that  I  would  not 
only  confine  the  reception  of  the  modern 
decisions  in  England  to  doctrines  of  this 
description,  but  would  not  receive  even  them, 
as  binding  authority.  I  would  receive  them 
merely  as  affording  evidence  of  the  opinions 
of  eminent  Judges  as  to  the  doctrines  in 
question,  who  have  at  least  as  great  opportu- 
nities to   form  correct  opinions   as  we  have, 

and  are  influenced  by  no  motives  but 
163      such  as  are  common  to  ourselves  :  *and 

with  respect  to  ancient  decisions  in 
England,  what  Judge  would  wish  to  go 
further  ?  Who  will  contend  that  they  arc 
binding  authorities  upon  us,  in  all  cases 
whatsoever  ?  Shall  we  not  have  the  privi- 
lege every  day  exercised  in  England,  of 
detecting  the  errors  of  former  times  ?  Shall 
we  "take  our  law  of  evidence  from  Keeble 
and  Siderfin?"  Shall  we  go  back  to  the 
Gothic  days  of  Lord  Coke,  and  reject  every 
man  as  a  witness  who  is  not  a  Christian  ? 
If  we  are  to  draw  a  line  of  exclusion  on  a 
subject  no  way  affected  by  the  change  of  our 
government,  (I  speak  now  in  relation  to  the 
law  of  meum  et  tuum,)  why  shall  we  not 
rather  keep  our  eye  upon  the  particular 
topics  in  question,  and  vary  our  rule  accord- 
ingly, than  upon  the  time  of  our  separation, 
which  has  no  necessary  connection  at  all 
with  the  subject  ?  It  would  be  infinitely 
more  mischievous  for  us  to  receive  en  masse 
all  the  doctrines  of  the  common  law  as  our 
law,     and    the    ante-revolutionary    reports 
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thereto  relating,  than  to  select  what  is  really 
our  law,  and  even  to  read  the  modem  deci- 
sions npon  the  subject  thereof.  Exclusively 
of  the  circumstance  of  our  having  become  a 
separate  and  independent  nation,  every 
argument  which  applies  against  the  recep- 
tion of  the  modern  authorities  in  England 
arising  from  the  anaihiiation  of  the  right  of 
appeal  from  our  Courts  to  the  Supreme 
Court  in  that  country,  equally  applied, 
before  the  revolution,  to  the  decisions  of  the 
subordinate  Courts  in  Westminster-Hall, 
which  were  not  paramount  to  our  Courts, 
and  whose  decisions  were  yet  received. 
Whensoever  the  judiciary  of  this  country 
shall  have  had  time  to  rear  up  a  system  for 
itself :  whensoever  that  judiciary  or  the 
Legislature  of  our  country,  shall  deem  it 
proper  to  draw  a  further  line  of  exclusion 
upon  this  subject,  I  shall  most  readily  yield 
my  concurrence :  but  certain  I  am,  that 
inasmuch  as  from  the  very  outset  of  our 
independence  up  to  this  day,  this  Court,  and 
perhaps  every  other  Court  in  the  union,  has 
been  in  the  habit  of  inspecting  and  acting 
upon  the  modem  decisions  in  England, 
under  the  restriction  I  have  mentioned  ;  and 
as  those  decisions  have  become  the  basis  of 
their  judgments,  g^eat  inconvenience  and 
mischief  would  result  from  making  a  sudden 
alteration  in  this  particular ;  thereby  shak- 
ing the  authority  of  our  own  solemn  decisions, 
and  re-establishing  the  authority  of  such 
ancient  decisions  in  England,  as  the  modern 
ones,  in  both  countries,  had  detected  of  error 
and  exploded. 

I  have  deemed  it  proper  to  make  these 
preliminary  observations,  because  an  objec- 
tion is  taken  to  the  modern  decisions,  by  the 
Judge  who  has  just  spoken,  i;fc  being  impossi- 
ble even  to  question  the  competency  of 
164  the  witness,  on  any  *other  ground ; 
and  because  I  shall  in  this  cause,  as 
usual,  and  as  heretofore  has  been  the  course 
in  this  Court,  quote  and  rely  upon  some  post- 
revolutionary  decisions  in  England,  touch- 
ing the  subject  before  us  :  at  the  same  time 
I  do  by  no  means  admit,  that  the  decisions 
of  an  earlier  date  would  not  equally  support 
my  opinion. 

I  come  now  to  a  particular  examination  of 
the  question,  whether  Richard  Claiborne,  the 
husband,  would  not  himself,  have  been  a 
competent  witness  in  this  cause. 

It  is  an  established  principle,  that  all  per- 
sons are  competent  witnesses,  who  have 
either  no  interest  in  the  cause,  or  whose 
interest  therein  hangs  equal  between  the  par- 
ties. On  this  latter  principle  our  act  of  Wills 
has  proceeded,  which,  in  the  event  that  a 
subscribing  witness  to  a  will  has  a  greater 
legacy  given  him  therein,  than  he  would 
have  been  entitled  to  as  his  distributive 
share,  only  makes  void  that  legacy,  in  so  far 
as  it  exceeds  that  share.  On  this  principle, 
that  an  interest  on  one  side  is  counteracted 
by  an  equal  interest  on  the  other,  it  is  held, 
that  the  acceptor  of  a  bill  of  exchange  is  a 
competent  witness  in  an  action  against  the 
drawer,  to  prove  that  he  had  no  effects,  and 
thereby  prevent  the  necessity  of  notice  to 
him ;  for  though  by  supporting  the  action 
against  the  drawer,  he  relieves  himself  from 
an  action  at  the  suit  of  the  holder,  he  at  the 
same  time  gives  an  action  against  himself, 
at  the  suit  of  the  drawer,  in  which  the  want 


of  consideration  will  not  avail  him,  but  must 
be  proved  by  another  witness. (a)  On  this 
ground  it  was  held,  in  the  case  of  Ilderton  v. 
Atkinson,(b)  that  if  A.  have  received  money 
from  B.  to  pay  C.  and  the  question  be 
whether  A.  were  the  agent  of  C.  he  (A.)  may 
be  called  as  a  witness  to  prove  the  agency  ; 
as  in  any  event,  he  stood  indifferent  between 
the  parties,  being  either  liable  to  pay  the 
money  to  the  plaintiff,  or  refund  it  to  the 
defendant. 

In  the  case  before  us,  R.  Claiborne  stood 
entirely  indifferent  between  the  parties.  By 
giving  testimony,  and  procuring  a  judgment 
for  Baring  In  this  action,  he  subjected  him- 
self to  the  action  of  Reeder,  founded  on  the 
warranty  in  his  bill  of  sale  :  by  procuring  a 
verdict  and  judgment  for  Reeder,  he  laid 
himself  liable  to  Baring's  action,  to  recover 
the  value  of  his  goods  sold  to  Reeder. 

But  however  Claiborne  might  be  interested 
in  the  question  contested  between  the  par- 
ties in  this  suit,  he  is  a  competent  witness,  if 
he  is  not  interested  in  the  event  of  thia 
cause  ;  or  if,  being  interested  on  one  side,  he 
is  equally  interested  on  the  other.  This  po- 
sition is  entirely  sustained  by  many  modern 
,  cases,  and  particularly  by  the  case  of 
165  Bent  v.  Baker,  (c)  *and  the  rule  now 
seems  to  be,  that  the  witness  is  compe- 
tent, if  the  proceedings  in  the  cause  cannot 
be  used  as  evidence  for  him,  although  he 
may  entertain  wishes  on  the  subject,  and 
even  have  occasion  to  contest  the  same 
question,  in  his  own  case,  in  a  future  action  ; 
and  Judge  Buller  says,  he  ''takes  the  true  line 
to  be,  is  the  witness  to  gain  or  lose  by  the 
event  of  the  cause  ?  which  cannot  be,  be- 
cause the  verdict  in  the  cause  in  question 
could  not  be  evidence  either  for  or  against 
him  in  another  action."  Under  this  princi- 
ple it  was  held,  in  that  case,  that  a  broker 
who  himself  underwrote  a  policy,  after  hav- 
ing got  it  underwritten  by  another,  is  a  com- 
petent witness  in  an  action  against  that 
other,  to  prove  circumstances  tending  to  shew 
that  the  underwriters  on  the  policy  were  not 
liable  to  pay  the  loss  ;  or,  in  other  words,  to 
vacate  the  policy  as  to  that  defendant :  he 
was  admitted  to  be  examined,  although 
clearly  interested  in  the  question  contested, 
because  he  was  not  interested  in  the  cause, 
nor  could  the  verdict  and  judgment  rendered 
therein,  be  given  in  evidence  for  or  against 
him,  in  an  action  thereafter  to  be  brought 
against  him,  on  the  same  policy,  and  involv- 
ing the  same  question.  As  to  the  old  notion 
adopted  by  Lord  Holt,  in  King  v.  Whiting, 
(1)  that  the  verdict  in  the  first  action  would 
be  sure  to  be  heard  of  by  the  Jury  in  the  sec- 
ond, and  influence  their  verdict,  it  has  been 
long  and  often  exploded.(d)  I  apprehend 
that  the  principle  of  the  above  position  is 
entirely  borne  out  by  the  ante-revolutionary 
case  of  Abrahams  v.  Bunn.(e)  supported  and 
explained  in  the  case  of  Smith  v.  Prager  just 
mentioned;  in  both  which  cases,  and  espe-* 
cially  the  latter,  it  was  held,  that  in  an  action 


(a)  Peake's  L.  Ev.  164.  (2d  ed.) 

(b)  4  Term  Rep.  480. 

(c)  3  Term  Rep.  27. 

(1)  1  Salk.  283.— See  notes  to  this  case,  in  the  6th 
edition  of  Salkeld  by  Evans.— Note  in  Original  Edi- 
tion. 

(d)  See  7  Term  Rep.  C8,  Smith  v.  Prager. 

(e)  4  Burr.  2251. 
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for  nsnr J,  the  part j  borrowing'  was  a  compe- 
tent witness  to  prove  the  whole  case. 

It  is  an  invariable  rule  of  evidence,  that  as 
no  man  is  permitted  to  give  evidence  in  his 
own  canse,  neither  shall  he  avail  himself  in  a 
future  action  of  a  verdict  founded  on  his  own 
evidence.  It  is  also  a  rule,  that  no  man  can 
be  prejudiced  by  a  verdict,  who  could  not 
have  been  benefited  by  it,  had  it  gone  con- 
trary.(a)  These  rules,  to  say  nothing  of  the 
necessity  of  the  verdict's  being  between  the 
same  parties,  go  incontestibly  to  shew,  that 
the  verdict  in  the  cause  in  question  could 
never  lie  used  for  or  against  R.  Claiborne,  in 
a  future  action. 

But  it  is  urged  that  this  witness  is  estopped 
by  his  own  deed,  and  cannot  invalidate  it.  To 
this  I  will  first  answer,  that  if  Claiborne  had^ 
been  offered  and  received  as  a  witness,  it  does' 
not  necessarily  follow,  that  he  would  have 
impeached  his  own  deed.  His  testi- 
166  mony  might  have  gone,  for  any  *thing 
appearing  in  the  bill  of  exceptions  to 
the  contrary,  to  prove,  on  behalf  of  Reeder, 
that  a  delivery  of  possession  accompanied 
by  his  deed  to  Reeder ;  and,  on  liehalf  of 
Baring,  that  he  derived  a  title  under  Reeder 
to  the  goods  in  question,  posterior  to,  and 
independent  of  ^ny  question  relative  to  the 
validity  of  the  bill  of  sale.  In  either  point 
of  view,  the  parties  respectively  would  have 
been  entitled  to  call  him  as  a  witness,  and  it 
might  not  be  necessary,  for  any  thing  ap- 
pearing in  the  bill  of  exceptions,  for  him  to 
question  or  invalidate  his  own  deed.  But  I 
will  not  put  this  question  on  this  ground.  I 
will  meet  the  objection  in  its  full  force. 

If  Claiborne  should  even  impeach  his  own 
deed  in  his  own  cause,  it  does  not  necessarily 
follow,  that  he  would  allege  his  own  turpi- 
tude. Fraud,  distress,  duress,  and  various 
other  circumstances,  might  have  wrested  it 
from  him,  might  entirely  have  disrobed  the 
transaction  of  all  turpitude ;  and  it  may  be, 
that  the  deed  ought  not  to  be  a  moment  coun- 
tenanced in  a  Court  of  Justice.  But  as  no  man 
commits  iniquity,  or  accuses  himself  of  dis- 
honourable conduct,  without  a  motive,  if  he 
were  to  impeach  the  deed,  merely  in  behalf 
of  others,  and  to  prevent  in  jury  and  injustice 
to  them,  without  a  possibility  of  gain  to  him- 
self, the  disinterestedness  of  his  motive 
would  yield  an  apology  for  the  prima  facie 
turpitude  of  his  conduct.  But  on  this  occa- 
sioD,  we  are  not  driven  to  general  reasoning  : 
abundant  authorities  occur  to  repel  the  objec- 
tion. 

In  Jordaine  v.  L/ashbrook,(b}  we  are  told 
by  Lord  Kenyon,  *'that  estoppels  are  odious, 
and  ought  not  to  be  extended  further  than 
the  law  has  already  carried  them."  At  this 
time  the  law  had  already  admitted  the  sub- 
scribing witnesses  to  a  will  to  give  evidence 
to  impeach  it ;  (Lowe  v.  Joliffe ;)  at  this 
time,  in  the  case  already  mentioned  of  Bent 
V.  Baker,  an  underwriter  had  been  permitted 
to  impeach  a  policy  subscribed  and  effected 
by  himself  ;  and,  in  the  principal  case,  (Jor- 
daine V.  Lashbrook,)  the  payee  and  indorsee 
of  a  bill  of  exchange  was  admitted  to  prove 
that  the  bill  was  void  in  its  creation.  It  was 
not  without  some  struggle  that  this  last 
decision  was  acceded  to,  in  respect  of  the 
negotialwlity  of  the  instrument.    The  rule, 


as  generally  understood  before,  arising  out 
of  the  liberality  of  the  modern  decisions,  had 
principally  confined  the  doctrine  of  estoppels 
to  negotiable  instruments ;  but  yet  the  deci- 
sion in  Jordaine  v.  Lashbrook,  under  all 
the  aspects  of  the  case,  was  carried  :— But  if 
this  doctrine,  as  to  deeds  generally,  had 
long  before  been  relaxed  ;  if  that  doctrine 
has  also  been  relaxed  in  relation  to  the 
highly  commercial  instruments,  policies  of 
insurance,  and  the  highly  commercial 
167  *and  negotiable  instruments,  bills  of 
exchange,  in  the  cases  just  mentioned, 
can  we  hesitate  a  moment  to  relax  it  in 
relation  to  the  bill  of  sale  in  question  ? 

R.  Claiborne  then  had  clearly  no  interest 
in  the  cause  in  question,  as  relative  to  the 
property  in  the  goods,  which  would  disqualify 
him  from  being  received  as  a  witness.  Had 
he  any  interest  in  that  cause  arising  from 
his  right  to  use  or  possess  them,  which  would 
work  this  effect? 

An  in terest(l)  which  disqualifies  a  witness 
from  being  received  in  a  Court  of  Justice  is, 
"where  there  is  a  certain  benefit  or  disadvan- 
tage to  the  witness  attending  the  conse- 
quence of  the  cause  one  way."(c)  A  mere 
hope  of  benefit  will  not  disqualify.  Thus  a 
woman  whose  husband  was  under  sentence 
of  death  is  a  competent  witness  against 
others  indicted  for  the  same  offence,  though 
she  confessed  she  had  hopes  that  their  con- 
victions would  obtain  her  husband's  pardon. 
But  if  a  man  promise  the  witness,  that  if 
he  recover  the  lands  in  question,  he  shall 
have  a  lease  of  them  for  so  many  years,  this 
shall  disqualify  the  witness,  for  he  would 
have  a  fixed  and  certain  advantage,  by  the 
event  of  the  suit,  and  by  his  attestation 
derives  a  benefit  to  himself,  (d) 

The  interest  too  must  be  of  some  con- 
sideration or  dignity  in  the  law  :  for  it  is 
held  that  a  tenant  at  will  of  lands  may  prove 
livery  of  seisin  in  the  lessor ;  for  a  man 
cannot  be  said  to  gain  or  lose  where  he  has 
only  a  precarious  interest,  and  not  such  a 
certain  benefit  or  charge  out  of  the  estate  as 
he  may  recover  in  an  action,  (e)  I  see  no 
difference  between  this  case  and  a  mere  pos- 
session of  personal  goods,  on  loan,  which  the 
owner  may,  at  any  time,  put  an  end  to,  by 
recaption,  if  he  can  do  it  without  force,  or 
by  suit  where  the  possession  is  withheld  from 
him  without  right. 

But,  in  the  case  before  us,  there  is  abun- 
dant testimony,  (even  of  Mrs.  Claiborne  her- 
self,) to  shew  that  Baring  had  repossessed 
himself  of  the  goods,  and  no  evidence  that 
he  had  made  any  new  loan  thereof  of  them 
to  her  or  her  husband.  At  any  rate,  how- 
ever, it  is  unequivocally  proved,   that  Bar- 


(a)  Glib.  L.  Er.  ».  7th  ed. 

(b)  TTermRep.  001. 


(1)  See  1  Esplnasse's  Rep.  (Day's  ed.)  488,  note  (1) 
to  Smith  q.  t.  V.  Pragrer.— lb.  97,  98,  note  (1)  (2)  to 
The  Klngr  v.  Eden.— lb.  17?.  note  (I)  to  Rich,  et  al.  v. 
Topping.  In  which  all  the  authorities,  both  British 
and  American,  on  the  doctrine  of  the  competency 
of  witnesses,  are  very  judiciously  collected  by  the 
editor.— See  also  Pederson  v.  Stoffles.  (1  Campb.  144.) 
where  It  is  held  that  a  witness  considering  himself 
under  an  honorary  oblisratlon  which  will  be  affected 
by  the  event  of  the  cause,  is  nevertheless  compe- 
tent; and  the  Chief  Justice  (Sm  Jamibs  MANSFiEiiD, 
of  C.  P.)  Is  represented  to  have  said,  "that  the  same 
honour  by  which  the  witness  considered  himself 
bound  to  pay  a  sum  of  money,  for  which  he  was  not 
liable,  would  lead  him  to  speak  the  truth  between 
the  parties."— Note  in  Orlfrinal  Edition. 

(c)  Gilb.  L.  Et.  106,  7th  edit. 

(d)  Gilb.  li.  Ev.  108.  7th  edit. 

(e)  Ibid. 
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ing  locked  them  tip  in  the  Smoke-house, 
and  kept  the  key  in  his  pocket :  and  in  1  Bac. 
368,(a)  it  is  held,  that  if  A.  leaves  a  chest 
locked  with  B.  and  takes  awaj  the  key,  the 
floods  are  in  the  possession  of  A.  for  they 
are  locked  out  of  the  possession  of  B.  and 
that  if  B.  pawns  them  to  a  broker,  A.  may 
recover  them  without  tendering  the  money. 
Whatever  hopes  or  expectations,  therefore, 
Mr.  Claiborne  or  his  wife  may  have  had  of 
favour  from  Mr.  Baring  in  the  event  of  his 
retaining-  the  goods  claimed  by  the  appellee  ; 

whatever  bias  they  may  have  had 
168      towards  him  from  that  or*any  other 

circumstance,  I  canhot  see  that  he  (or 
his  wife)  had  such  certain  interest  in  the 
subject  in  question,  as  would  disqualify  them 
from  giving  testimony  :  at  the  same  time  it 
is  admitted,  that  these  circumstances  might 
properly  be  addressed  to  the  Jury  in  estimat- 
ing his  credibility.  If  we  once  go  beyond 
the  line  established  as  above,  in  relation  to 
the  reception  of  testimony ;  if  we  once  go 
into  the  field  of  bias,  of  wishes,  of  hopes,  or 
expectations  of  benefit,  we  have  then  lost 
sight  of  all  our  land-marks ;  we  are  at  sea 
without  compass  to  steer  by,  or  rudder  to 
guide  our  course ;— the  relations  and  con- 
nexions of  parties  litigant  are  to  be  excluded 
forever;  and  the  whole  f  abiic  of  the  law  on  the 
point  in  question  will  be  entirely  demolished. 
I  have  thus  considered  this  case  as 
if  the  question  related  to  Mr.  Claiborne 
the  husband.  Thif  view  is,  in  many  points, 
much  stronger  than  the  case  actually  be- 
fore us ;  and  every  thing  I  have  said  in 
favour  of  his  competency  emphatically 
applies  in  favour  of  that  of  his  wife. 
If  a  man  may,  in  behalf  of  a  stranger, 
give  testimony  in  a  cause  which  involves  a 
question  concerning  which  he  may  in  future 
be  himself  deeply  interested  in  another  cause, 
in  which  he  is  to  be  a  party,  and  in  which 
other  testimony  must  be  resorted  to,  to  ben- 
efit him,  this  holds,  a  fortiori,  (or  at  least 
with  equal  strength,)  in  relation  to  his  wife. 
On  this  ground  I  entirely  approve  of  the 
decision  in  Williams  v.  Johnson  (b)  which 
was  quoted  in  the  argument.  That  case  is 
also  recognized  as  law,  in  many  books  and 
cases  of  high  authority.  In  that  case,  the 
testimony  of  the  wife  went  not  (either  di- 
rectly or  circuitoukly)  to  fix  any  burthen  on 
her  husband,  for  neither  her  testimony,  nor 
the  verdict  founded  thereon  could  ever  have 
been  given  in  evidence  against  him :  it 
merely  went  to  exempt  a  stranger,  to  whom 
she  was  entirely  indifi^erent,  from  being 
charged  with  a  debt  which  was  due  to  the 
plaintiff  by  another.  And  I  take  the  rule 
on  this  subject  to  be,  that  in  civil  actions 
where  the  husband  is  no  party,  the  wife  may 
be  called  as  a  witness,  even  to  facts,  which, 
if  proved  in  another  action  to  which  her  hus- 
band is  a  party,  and  by  evidence  other  than 
her  own,  may  go  to  charge  him.  The  una- 
vailing testimony  of  the  wife  in  such  case, 
entirely  impotent  as  it  relates  to  the  hus- 
band, producing  to  him  no  loss,  and  conse- 
quently exciting  in  him  no  displeasure,  will 
not  violate  the  reason  of  that  policy,  which, 
in  respect  to  the  harmony  to  be  desired  in 
the  marriage  state,  has  given  rise  to  the  rule 
in  question. 


In  every  point  of  view,  therefore,  I  am  of 
opinion  that  Mrs.  Claiborne  was  a  competent 
witness,  and  that  a  new  trial  ought  to  be 
granted. 

169  »JUDGE  FLEMING.    The   counsel 
for  the  appellant,  in  this  cause  in  the 

Court  below,  have  stated  five  different 
grounds  on  which  they  moved  the  Court  below 
for  a  new  trial.  1st.  Because  the  verdict  was 
against  evidence.  2d.  Because  the  damages 
were  excessive.  3d.  Because  the  evidence 
of  Mrs.  Ann  Claiborne  ought  to  have  been 
admitted.  4th.  Because  the  defendant,  on 
the  said  trial  was  surprised  by  the  rejection 
of  the  said  evidence.  5th.  Because  since 
the  trial  they  have  discovered  new  evidence. 
As  some  of  them  appear  frivolous  and  un- 
founded ;  and  the  force  of  others  seems 
weakened  by  the  offer  of  the  plaintiff  to 
release  198  dollars  of  the  damages,  I  shall 
confine  my  observations  to  the  rejection  of 
Mrs.  Claiborne's  testimony,  which  to  me, 
seems  to  be  an  important  point,  and  is  at- 
tended with  difficulty  ;  in  the  discussion  of 
which  it  may  not  be  improper  to  inquire 
what  are  the  legal  disabilities  of  a  feme 
covert  (as  such)  to  give  evidence  in  a  civil 
cause  ?  f  *There  are  only  two  which  occur  to 
me  at  present ;  the  first  is  wliere  the  husband 
is  a  party,  either  plaintiff  or  defendant  in  a 
cause ;  the  other  where  the  husband  is  im- 
mediately interested  iti  the  event  of  a  suit. 

It  is  a  general  principle  that  no  one  can 
be  a  witness  for  himself  ;  and  it  follows  of 
course,  that  the  husband  and  wife,  whose 
interest,  the  law  has  united,  are  incompetent 
to  give  evidence  in  behalf  of  each  other,  or 
any  other  person  whose  interests  are  the 
same;  and  the  law,  for  reasons  of  policy, 
also  prevents  them  from  giving  evidence 
against  each  other;  for  it  would  be  hard 
that  the  wife,  who  could  not  be  a  witness  for 
her  husband  should  be  a  witness  against 
him  ;  but  it  has  been  adjudged  that  in  civil 
causes,  where  neither  is  a  party,  the  wife 
may  be  called  as  a  witness  to  prove  facts 
which  may  eventually,  charge  the  husband  ; 
as  in  the  case  of  Williams  v.  Johnson, 
(in  1  Strange,  504,)  which  case  has  never 
been  overruled  that  I  can  discover.  The  case 
of  Barker  v.  Dixie,  in  the  time  of  Lrord 
Hardwicke,  and  cited  by  Mr.  Nicholas  to 
prove  a  contrary  doctrine,  doth  not  apply  ; 
for  there  the  husband  was  a  party  to  the  suit. 

I  shall  next  consider,  on  general  principles, 
what  is  such  an  interest  in  the  event  of  a 
suit  as  will  totally  exclude  the  testimony  of 
a  witness.  And  this  has  often  been  the  sub- 
ject of  controversy.  Lord  Mansfield,  when 
delivering  his  opinion  in  the  case  of  Walton 
and  others,  assignees  of  Sutton  v.  Shelley, (c> 
observed,  that  the  old  cases,  upon  the 

170  competency  of  witnesses,  have  *gone 
upon  very  subtle  grounds ;  but,  of  late 

years,  the  Courts  have  endeavoured,  as  far  as 
possible,  consistently  with  those  authorities, 
to  let  the  objection  go  to  the  credit, 
rather  than  to  the  competency  of  a 
witness.  And  Lord  Kenyon,  when  giv- 
ing his  opinion  in  the  case  of  Bent  v. 
Baker,  (d)  premised,  with  mentioning  what 
was  said  by  Lord  Mansfield  on  the  subject, 
and  added,  "if  the  opinion  of  so  great  a 
Judge    stood    in    need  of   any    support,    it 


(a)  Gwllllm's  edit. 

(b)  1  Stra.  504. 


(c)  1  Term  Rep.  800. 

(d)  3  Term  Rep.  27. 
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would  have  it  from  the  sentimeata  of  Lord 
Hardwicke,  in  the  case  of  King  v.  Bray,  who 
said,  that  whenever  a  question  of  this  sort 
arose,  on  which  a  doubt  might  be  raised,  he 
was  alwajs  inclined  to  restrain  it  to  the 
credit  rather  than  to  the  competency  of 
the  witness,  making  such  observations  to  the 
Jury  as  the  nature  of  the  case  should  require." 
L/ord  Kenyon  further  said,  that,  fortified 
with  such  authorities  as  these,  he  had  no 
scruple  in  declaring  his  concurrence  that, 
wherever  there  are  not  any  positive  rules  of 
law  against  it,  it  is  better  to  receive  the  evi- 
dence of  the  witness,  making  nevertheless 
such  ot>servations  on  the  credit  of  the  party 
as  his  situation  requires.  And  Peake,  in 
his  treatise  on  evidence  page  144,  adds, 
that  the  "general  rule  now  established 
is  that  no  objection  can  be  made  to  a  wit- 
ness, on  this  ground,  unless  he  be  directly 
interested,  that  is,  unless  he  may  be  imme- 
ately  benefited  or  in  juried  by  the  event  of  the 
suit ;  or  unless  the  verdict,  to  be  obtained 
by  his  evidence,  or  given  against  it,  will  be 
evidence  for  or  against  him  in  another  action 
in  which  he  may  afterwards  be  a  party. 
Any  smaller  degree  of  interest,  as  the  possi- 
bility that  he  may  be  liable  to  an  action - 
in  a  certain  event,  or  that,  standing  in  a 
simnlar  situation  with  the  party,  by  whom 
he  is  called,  the  decision  in  that  case  may, 
by  possibility,  influence  the  minds  of  the 
Jury  in  his  own,  or  the  like,  though  it  fur- 
nishes a  strong  argument  against  his  credi- 
bility does  not  destroy  his  competency." 

Let  us  apply  these  rules  to  the  case  now  be- 
fore ua<  It  has  been  admitted  that,  should 
Mrs.  Claiborne's  evidence  be  admitted,  it 
discloses  facts  that  may  eventually  charge 
her  husband.  Admitting  it  to  be  so,  we  have 
the  authority  of  the  case  of  Williams  v.  John- 
son, directly  in  point,  in  support  of  the  admis- 
sion of  her  testimony.  But  the  great  objec- 
tion made  in  the  argument  of  the  cause  was 
the  supposed  interest  she  herself  had  in  the 
event  of  it ;  from  an  expectation  that,  in 
case  Baring  should  be  successful,  she 
would  be  favoured  with  a  reloan  of 
171  the  *goods.  This  seems  to  be  a  remote 
interest  indeed,  and  only  conjectural ; 
but,  however  that  may  be,  and  whatever 
may  be  the  ground  of  such  expectation,  it 
cannot  be  affected  by  the  event  of  the  suit ; 
for  it  is  well  known,  that  in  an  action  of 
trover,  the  moment  the  plaintiff  recovers  his 
damages,  for  the  conversion  of  the  goods,  the 
absolute  property  in  them  vests  in  the  defend- 
ant, and  a  recovery  of  damages  by  Reeder 
can  be  no  bar  to  Baring's  exercising  his 
benevolence  to  Mrs.  Claiborne,  should  he  be 
so  inclined. 

As«  to  the  opinion  that  the  admission  of 
Mrs.  Claiborne's  testimony  would  be  opening 
a  door  to  fraud,  and  to  perjury  ;  and  the 
apprehension  that  it  might  be  considered  as 
a  precedent  to  sanction  the  interference  of  a 
wife,  where  a  fieri  facias  is  levied  on  the 
goo«9s  of  the  husband,  I  confess  I  have  no 
such  fears,  as  the  cases  appear  to  me  to  be 
very  distinct  from  each  other. 

I  am  of  opinion,  upon  the  whole,  that  Mrs. 
Claiborne  is  a  competent  witness,  and  that 
the  credibility  of  her  testimony  ought  to  be 
left  to  the  consideration  of  a  Jury  ;  that  the 
judgment  be  reversed,  the  cause  remanded  to 
the  Court  below,  for  a  new  trial  to  be  had 


therein,  with  an  instruction  agreeable  to  this 
opinion. 

JUDGE  CARRINGTON.  As  I  concur  in 
opinion  with  the  two  Judges  who  have  imme- 
diately preceded  me,  I  shall  be  the  more 
concise  in  assigning  the  reasons' which  have 
induced  me  to  form  that  opinion. 

The  objection  to  Mrs.  Claiborne's  testimony 
is,  that  she  was  interested  in  the  event 
of  the  cause,  inasmuch  as  she  would 
be  deprived  of  the  use  of  those  goods, 
in  case  of  a  recovery  by  Reeder.  The 
witness  was  in  possession,  and  had  the 
use  of  those  things,  at  the  will  of  Baring. 
If  this  had  been  an  action  of  detinue,  the 
specific  articles  might  have  been  recovered, 
and  Baring  himself  would  have  had  no  power 
over  them ;  consequently  Mrs.  Claiborne 
would  have  been  deprived  of  the  use.  But 
this  is  an  action  of  trover  to  recover  the 
value  of  the  goods,  which  will  neither  disturb 
the  possession  of  Baring  nor  the  use  to  Mrs. 
Claiborne  ;  and  if  Baring  chose  to  continue 
them  in  that  use,  he  had  the  same  power  over 
the  goods,  immediately  on  the  commence- 
ment of  this  suit,  as  before. 

The  cases  cited  by  counsel  on  both  sides, 
I  have  carefully  examined,  and  the  weight 
of  authorities  will  warrant  the  admission  of 
Mrs.  Claiborne's  testimony.  The  case  in  1 
Stra.  504,  goes  even  to  permit  the 
172  wife  to  be  a  witness  *to  charge  the 
husband,  further  than  the  husband,  in 
this  case,  could  be  charged  by  the  wife's 
testimony.  The  cases  in  Term  Reports  do 
not  contradict  that  in  Strange.  As  to  the 
precedent,  it  can  have  no  operation,  but  in 
similar  cases  : — every  case  should  be  decided 
according  to  its  own  circumstances.  In  the 
present  case,  Mrs.  Claiborne  had  a  bare  pros- 
pect, a  mere  hope,  that  the  goods  might  be 
returned  to  her :  and  that  prospect  was  not 
destroyed  or  affected  by  this  suit.  An  heir 
apparent,  and  even  a  son,  never  has  been 
considered  as  an  incompetent  witness  for 
the  father,  although  he  might  be  expectant 
of  a  large  fortune  at  a  future  day.  7  Term 
Rep.  480,  Ilderton  v.  Atkinson,  is  a' case 
in  point.  There,  a  man  in  the  character 
of  an  agent  received  a  sum  of  money  from 
the  defendant  to  the  use  of  the  plain- 
tiff :  upon  a  suit  against  the  debtor  for  the 
same  sum,  the  plaintiff  denied  the  agency, 
and  objected  to  the  competency  of  the  agent 
to  prove  his  own  powers.  The  Court  con- 
sidered him  liable  no  more  to  the  one  than 
the  other,  and  admitted  him  as  a  competent 
witness.  This  may  be  considered  as  over- 
ruling the  case  of  Davis  v.  Din  woody. 

I  concur  in  opinion  that  Mrs.  Claiborne 
was  a  competent  witness  ;  that  the  judgment 
should  be  reversed  and  a  new  trial  awarded, 
with  directions  to  the  District  Court  to  ad- 
mit the  testimony  of  Mrs.  Claiborne,  whose 
credibility  will  rest  with  the  Jury. 

JUDGE  LYONS.  I  cannot  conceive  any 
thing  more  dangerous  to  creditors  and 
purchasers  than  to  admit  a  wife  as  a  witness 
to  prove  that  the  personal  estate  held  by  her 
husband,  upon  the  possession  of  which  he 
obtained  credit,  did  not  belong  to  him,  but 
was  lent  to  her  by  a  friend  ;  which  would 
put  an  end  to  all  credit  on  the  mere  posses- 
sion of  personal  property,  and  open  a  broad 
door  to  fraud,  deceit  and  perjury. 

Possession  alone  is  prima  facie  evidence  of 
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ownership,  and  obtains  credit  to  the  pos- 
sessor every  where.  That  is  the  only  crite- 
rion by  which  the  people  gfenerally  can 
judge  of  his  property  ;  and  what  will  be  the 
situation  of  merchants,  tradesmen  and  pur- 
chasers, if  they  are  liable  to  be  defeated  and 
defrauded  of  their  just  debts  and  purchases 
by  the  evidence  of  the  wife  that  the  property 
did  not  belong  to  the  husband,  but  was  only 
lent  to  him  or  her?  Would  it  not  encourage 
fraudulent  combinations  to  obtain  false 
credit  ?  Let  the  husband  only  make  a  friend 
of  a  third  person  to  claim  the  property  as 
lent,  and  the  wife  is  ready  to  prove 
173  *it,  without  any  other  proof  as  to  prior 
right  or  even  possession  in  the  lender, 
or  that  he  had  ever  owned,  or  even  seen  the 
articles  that  were  said  to  have  been  lent. 

There  is  no  proof  in  this  case  that  the 
articles  claimed  by  Baring  as  lent  by  him 
were  ever  so  lent,  or  were  ever  possessed  by 
him,  except  the  deposition  of  Mrs.  Claiborne 
referring  to  Baring's  letter  mentioning  the 
loan  ;  and,  surely,  such  a  letter  may  be 
easily  framed  by  any  person  combining  in 
a  fraud  to  answer  the  purpose  of  protecting 
the  property  from  creditors  or  purchasers  : 
not  that  I  would* impute  any  fraud  to  Mr 
Baring  in  this  case,  but  I  must  guard  against 
its  being  practised  by  others,  and  not  es- 
tablish a  precedent  that  may  in  any  way 
encourage  or  countenance  such  fraudulent 
practices  to  the  manifest  injury  of  fair 
creditors  and  purchasers  by  holding  out  a 
false  credit  to  the  world  to  deceive  and 
impose  on  mankind. (a) 

Courts  have  a  right  to  determine  on  the 
competency  of  witnesses,  and  to  disallow 
such  as  are  incompetent,  if  their  evidence  is 
objected  to  by  either  party. 

Husband  and  wife  are  considered  as  but 
one  person  in  law.    She  is  under  his  con 
troul,  and  subject  even   to  his  correction  ; 
"which,  although,  doubted,    as  Mr.   Black 
stone  says,  in  the  polite  reign  of  Charles  II 
yet    the   lower  rank   of   people,  who  were 
always  fond  of  the  old    common  law,  still 
claim  and  exert  their  ancient  privilege,  and 
the  Courts  of  Law  will  still  permit  a  husband 
to  restrain  a  wife  of  her  liberty,  in  case  of 
any  gross  misbehaviour  :"  for  which  he  cites 
Strange,  478,(b)  and  875,(c)— IBl.  Com.  p. 
445. 

Witnesses  may  be  examined  upon  their 
voir  dire,  or  their  interest  may  be  proved  in 
Court,  and  such  as  are  interested  in  the 
event  of  the  cause  are  not  to  be  received  or 
examined.     1  Bl.  370. 

Ought  a  wife  to  be  received  in  a  cause  to 
prove  a  fraud  on  her  husband  ?  Lord  Coke 
says  she  is  not  to  be  examined  against  her 
husband,  (Co.  Litt.  6,)  and  even  in  a  matter 
where  she  was  only  concerned  as  executrix, 
she  was  disallowed. (d)  She  cannot  be  a 
witness  for  a  person  jointly  indicted  with 
her  husbaDd,(e)  and,  if  not,  surely  not  in 
one  against  her  husband  alone.  The  reason 
of  all  these  cases  is  founded  on  the  impolicy 
of  permitting    husband    and  wife  to    give 


(a)  Walton  v.  Shelly,  cited  in  Peake's  L.  Ev.  180. 
2d.  edit. 

(b)  Rex  V.  Lister. 

(c)  Child  etal.v.  Hardyman. 

(d)  2  Ch.  Cases,  39.  Anonymous,  Stra.  lOW;  Hill  v. 
Hill. 

(e)  Stra.    1095,   Rex.    v.  Tracy.  Ibid   633,    Rex    v. 
Azlre. 


evidence   for   or   against  each  other. 

174  *Again.    No    person  is    allowed    to 
invalidate  his  own  act(f) — 1  Dumford 

and  East,  330,*  nor  to  prove  his  own  turpi- 
tude, (g)  Surely,  therefore,  Claiborne  ought 
not  to  be  allowed  to  invalidate  his  own  deed, 
or  prove  his  own  turpitude;  neither  ought 
his  wife  to  prove  it  on,  or  for  him. 

In  the  case  of  the  King  v.  The  inhab- 
itants of  Eriswell,  reported  in  the  appendix. 
No.  1,  to  Peake's  Law  of  Evidence,  and  in  3 
Term  Rep.  707,  the  Judges  were  divided  upon 
a  question  of  evidence,  Grose  and  Ken  yon 
being  on  one  side,  and  Buller  and  Ashurst 
on  the  other.  Lord  Kenyon  then  said  that 
*'all  questions  upon  the  rules  of  evidence  are 
of  vast  importance  to  all  orders  and  degrees 
of  men ;  our  lives,  liberty  and  property  are 
all  concerned  in  the  support  of  these  rules 
founded  upon  good  sense,'*  &c.  In  the  course 
of  his  observations,  he  mentioned  '*that,  in 
the  King  v.  Nuttley,(h)  the  whole  of  the 
wife's  evidence  was  disregarded ;  that,  in 
Baldwin  v.  Biackmore,(i)  Justice  Foster  had 
treated  the  argument  with  indignation  that 
cummunis  error  facit  jus;  had  allowed  that 
it  might  sometimes  be  true,  but  'hoped  he 
should  never  hear  that  rule  insisted  on  to  set 
up  a  misconception  of  the  law  in  destruction 
of  law.'  The  mistakes  of  Judges,  said  Lord 
Kenyon,  provided  they  became  universal, 
would,  according  to  that  doctrine,  become 
rules  of  law,  and,  working  injustice  every 
day,  if  persisted  in,  would  supersede  the 
law." 

There  can  be  no  general  rule,  it  is  said, 
without  an  exception  ;  but  exception  upon 
exception,  refinement  upon  refinement  bring 
the  rule  to  nothing ;  so  that  it  would  be 
better  if  no  rule  existed,  and  then  dis- 
cretion    alone    would  govern. 

There  is  nothing,  concerning  which  the 
Judges  of  England  differ  more,  than  rules  of 
evidence  ;  they  have  been  so  often  vexed  and 
perplexed,  as  Chief  Justice  Ryder  said,  if 
cases  cited  were  overruled  by  subsequent 
Judges  ;  and  certainly  we  have  the  same 
right  to  overrule  their  determinations. 

Lord  Mansfield  and  Lord  Hardwicke  were 
generally  inclined  to  let  objections  go  to 
the  credit  rather  than  competency  of  wit- 
nesses, exercising  a  right  of  making  ob- 
servations to  the  Jury  concerning  their 
testimony  as  the  nature  of  the  case  should 
require,  a  right  and  a  practice  which  the 
Courts  are  not  allowed  in  this  country  to 
indulge,   as  encroaching  too  much  on 

175  the  province  of  the  Jury.    *Yet  Lord 
Hardwicke  in  the  case  of  Barker  v.  Sir 

Woolston  Dixie, (k)  would  not  allow  the  plain- 
tiff's wife  to  be  examined,  notwithstanding 
the  defendant  was  willing,  and  Lord  Mans- 
field decided  in  the  same  way,  in  the  case  of 
Bentley  v.  Cook,  cited  in  2  Term  Rep.  265. 

Lord  Kenyon,  in  a  late  case  of  Jordaine  v. 
Lashbrook,(l)  after  recommending  consis- 
tency in  rules  of  evidence,  and  talking  much 
about  its  vast  importance,  everruled  the 
decision  in  Walton  v.  Shelly,  reported  in  1 
Term  Rep.  2%,  declaring  that  case  not  to  be 


(f)  1  Term  Rep.  830,  Nutt  v.  Bourdieu. 

(g)  Cowp.  199,  Holt  V.  Tyrell,  cited  In  argument, 
(h)  Burr.  Set.  Cases,  701. 

(1)  1  Barr.  595. 

(k)  Cases  temp.  Hardw.  264. 

(1)  7  Term  Rep.  601. 
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law,  and  allowed  the  payer  and  indorser  of 
a  bill  of  excfaangfc  to  prove  that  the  bill  was 
void  in  its  creation  I  For  my  pari,  I  con- 
ceive that  the  case  of  Walton  v.  Shelly  was 
the  best  law,  and  ought  to  prevail  against 
the  latter  opinion,  which  opens  a  door  for 
fraud  and  perjury. 

Factors  and  agents  are  allowed  to  be  wit- 
nesses, as  servants  not  interested ;  but  if 
any  way  liable  to  the  principal  or  employer, 
he  must  release  them  from  all  actions  before 
they  can  be  admitted.  If,  therefore,  Clai- 
borne and  his  wife  were  considered  as  agents 
or  trustees  in  this  case.  Baring  should  have 
released  Claiborne,  and  she  should  have  been 
sworn  on  a  voir  dire  before  she  was  allowed 
to  be  a  witness  ;  and,  even  then,  much  might 
have  been  objected  to  her  credibility,  as  she 
waa  to  have  the  use  of  the  furniture,  &c. 
during  her  own  pleasure,  according  to  Bar- 
ing's letter.  But,  certainly,  until  Clait>orne 
was  fully  released,  I  do  not  think  she  was 
competent. 

As  to  Reeder's  suffering  Claiborne  to  keep 
possession  of  the  goods,  after  Claiborne  had 
made  a  deed  for  them,  or  the  deed's  not 
being  recorded  within  eight  lunar  months, 
I  do  not  consider  either  question  material  in 
this  case,  as  Baring  was  not  either  a  creditor 
or  purchaser,  but  claims  as  a  mere  lender, 
and,  without  the  aid  of  Mrs.  Claiborne's  evi- 
dence cannot  prove  even  that ;  for,  if  he  had 
had  any  other  evidence,  he  would  and  ought 
to  have  proved  it,  in  delicacy  to  Mrs.  Clai- 
borne, who  was  not  only  wife  of  Claiborne, 
but  sister  of  his  own  wife ;  so  that  he  has  no 
right  to  make  the  objection,  having  not 
recorded  his  loan  or  given  any  notice  of  it, 
to  prevent  a  sale  of  the  goods  lent,  or  credit 
being  improperly  obtained  by  the  person 
who  had  them  in  possession. 

It  has  been  said  that  Claiborne  is  not  inter- 
ested, because  he  is  liable  to  both  parties ; 
but  how  can  Claiborne  be  liable  to  Baring, 
except  by  the  evidence  of  his  wife,  who  is 
the  only  witness  to  prove  the  loan,  or 
176  bis  knowledge  of  *its  being  a  loan 
only,  and  not  an  absolute  gift  to  her  ? 
Surely,  then,  he  could  only  be  liable  to 
Reeder,  and  is,  therefore,  an  improper  wit- 
ness against  his  own  deed,  which  affirmed 
the  goods  to  be  his,  and  warranted  them 
to  Reeder. 

So  that,  upon  every  view  of  the  case,  as  to 
impolicy  or  fraud,  I  think  the  opinion  of  the 
District  Court  was  correqt,  in  disallowing 
the  wife  to  be  a  witness. 

I  will  further  observe,  1.  That  the  verdict 
was  not  against  evidence  ;  2.  That  the  dam- 
ages were  released  to  the  satisfaction  of  the 
Judge,  who  could  best  determine  that  matter ; 
3.  That  there  could  be  no  surprise,  as  to  the 
rejection  of  Mrs.  Claiborne's  evidence,  be- 
cause the  objection  was  reserved  when  her 
deposition  was  taken  ;  and,  4.  That  the  new 
matter  was  no  cause  for  a  new  trial,  as  Clai- 
borne's affidavit  was  no  proof ;  and  Fairfax 
might  have  been  produced  at  the  trial :  and 
the  damages  released  amounted  to  more 
than  the  articles  left  by  Baring,  according 
to  the  opinion  of  the  Judge  who  tried  the 
cause.  I  am,  therefore,  for  affirming  the 
judgment. 

But,  a  majority  of  the  Judges  being  of  a 
different  opinion,  the    judgment  is    to    be 


reversed  and  a  new  trial  awarded,  with  di- 
rections to  admit  the  deposition  of  Mrs.  Clai- 
borne to  be  read  as  evidence  at  the  trial  of 
the  cause.  

Armistesd  v.  Butler's  Administrator. 

Monday.  November  17,  1806. 

Psrtnershlp  Demand*— Set-Off—Ooods  Delivered  to 
Individual  Partner. t— In  an  action  of  aasumpslt  for 
a  partnership  demand,  tbe  defendant  cannot  five 
in  evidence,  as  a  set-off,  the  delivery  of  foods  to 
an  Individual  partner;  although,  by  the  direction 
of  such  partner,  the  partnership  demand  was 
entered  as  a  credit  against  tbe  foods. 

A|>pellate  Practice— Taking  Up  Cause  Out  of  Turn.— 
The  Court  will  take  up  a  cause,  out  of  Its  turn  on 
the  docket  as  a  delay  case,  if  the  only  points  In  It 
had  In  another  case  been  decided  by  the  Court, 
against  the  appellant 

This  was  an  appeal  from  a  judgment  of 
the  District  Court,  held  at  King  and  Queen 
Court-house. 

Pannill  and  Butler,  a»  joint  partners, 
brought  indebitatus  assumpsit  agaivst  the 
appellant,  for  freight  and  demurrage  of  a 
vessel.  The  suit  having  abated  as  to  Pan- 
nill, by  his  death,  it  was  prosecuted  by  the 
surviving  partner.  At  the  trial,  "the  de- 
fendant offered  to  prove  payments  made 
to  Pannill,  one  of  the  acting  partners, 
(by  crediting  his  account,  for  goods  sold 
and  delivered  to  the  said  Pannill,  by 
the  directions  of  the  said  Pannill,  by  the 
amount  of  what  he  was  owing,  on  ac- 
count of  freight  for  employing  the  said 
vessel  of  the  plaintiff's,)  but  the  Court 
refused  toilet  this  evidence  go  to  the  jury." 
To  this  opinion  the  defendant  excepted ; 
and,  a  verdict  and  judgment  being  had 
against  him,  he  appealed  to  this  Court.  The 
appeal  was  entered  on  the  docket  on 
177  the  11th  day  of  June,  1803.  »And  now 
Hay,  for  the  appellee,  moved  to  take  it 
up,  out  of  its  term,  as  a  delay  case,  conceiv- 
ing that  the  only  point  arising  in  it  had 
been  so  fully  settled  in  the  case  of  Scott  v. 
Trents,  (1  Wash.  77,)  that  no  lawyer  would 
undertake  to  argue  it. 

Randolph,  for  the  appellant,  at  first  sup- 
posed that  this  cause  would  require  argu- 
ment. But  afterwards,  he  admitted,  that 
upon  a  more  minute  inspection  of  the  record, 
he  could  not  distinguish  it,  in  principle,  from 
the  case  of  Scott  v.  Trents,  determined  by 
this  Court.  And  if  that  was  to  be  consid- 
ered as  a  ruling  case,  he  should  submit  the 
cause,  with  this  suggestion  only,  whether 
the  delivery  of  the   goods  to  Pannill,  at  his 


*Partnersliip.~See  monog-raphic  note  on  "Partner- 
ship" appended  to  Scott  v.  Trent,  1  Wash.  77. 
tSet-Off    —    Joint    ajralnst    Separate    Demand.— 

Numerous  cases  might  be  .cited  from  the  Enarllsh 
books,  from  the  decisions  of  our  sister  states, 
and  from  the  federal  court,  concurring-  una 
vocf.  In  declaring  that  joint  and  separate  de- 
mands cannot  be  set  off  against  each  other; 
and  the  decisions  in  our  own  court  have  been 
uniform  and  strong  to  the  same  point.  Scott 
V.  Trent.  1  Wash.  77;  Armiitead  v.  Butler,  1  //«r».  dr. 
M.  176;  Wales  v.  Moore,  5  Munf.  388.  Surely,  these 
cases  ought  to  be  considered  as  leaving  this  point 
no  longer  open  to  question.— Judg a  Cabr.  deliver- 
ing the  opinion  of  the  court  in  Porter  v.  Nekervis.  4 
Rand.  363.  And,  in  Choen  v.  Guthrie,  15  W.  Va.  102. 
JUDGB  Green,  who  delivered  the  opinion  of  the 
court,  said:  "It  is  too  well  settled  to  admit  of  any 
controversy,  that  at  common  law  a  Joint  and  sep- 
arate demand  cannot  be  set  off  against  each  other. 
See  Porter  v.  Nekervis,  4  Rand.  863:  Scott  v.  Trent, 
1  Wash.  79;  ArmUUad  c.  Butler'*  Adm'r,  1  Ifen,  <f  .V.  176; 
Ritchie  &  Wales  v.  Moore,  5  Munf.  388."  To  the 
same  effect,  the  principal  case  is  cited  in  Gilllat  v. 
I^ynch,  2  Leigh  606.  a,TiCi  foot-note;  foot-note  to  Rose 
v.  Murchie,  2  Call  409. 
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reqaest,  and  direction  by  him  to  enter  them 
against  the  partnership  demand,  did  not 
amount  to  payment. 

By  the  whole  Court,   (absent  Judge  Flem- 
ing,) the  judgment  was  affirmed. 


Baker  v.  Seekright,  Lessee  of  Glascock. 

Monday,  November  17. 1806. 

Deeds— CoarM  and  Distance— Parol  Evidence.*— WheD 

a  deed  mentions  the  course  and  distance  of  a  line, 
without  any  other  description  thereof,  parol  evi- 
dence Is  admissible  to  prove  marked  trees,  not  in 
the  coarse  or  termination  of  that  line,  to  be  the 
true  line  Intended. 
BJectmentt— Expiration  of  Term  before  Decision  on 
Appeal— Effect.— That  the  term  stated  In  a  declara- 
tion In  ejectment  has  expired,  previous  to  the 
decision  on  an  appeal.  Is  a  circumstance  of  no 
Importance. 

This  was  an  ejectment,  brought  in  the  Dis- 
trict Court,  by  the  appellee  against  the 
appellant.  The  declaration  claimed  the 
lands  by  the  ordinary  description.  A  mesne 
deed  of  conveyance  under  which  the  plaintiff 
claimed,  called  for  the  line  in  dispute  by 
course  and  distance  only.  At  the  trial,  the 
lessor  of  the  plaintiff  offered  evidence,  that 
a  particular  line  represented  on  a  plat  in  the 
cause,  was  well  marked,  and  was  the  line  of 
the  plaintiff's  land.  To  the  admission  of 
this  the  defendant  objected,  and  prayed  the 
opinion  of  the  Court,  whether,  as  the  call  of 
the  deed  was  for  course  and  distance,  without 
any  other  boundary,  natural  or  artificial, 
parol  evidence  should  be  admitted  to  prove 
any  marked  trees,  not  in  the  course  or  ter- 
mination of  that  line  as  called  for  in  that 
deed,  to  be  the  true  line  called  for  or  in- 
tended in   the   aforesaid  deed.    The  Court 


'Deeds— Course  and  Distance— Parol  Evidence.— To 
the  point  that  when  a  deed  mentions  the  course  and 
distance  of  a  line  without  any  other  description 
thereof,  parol  evidence  is  admissible  to  prove 
marked  trees,  not  in  the  conrse  or  termination  of 
that  line  to  be  the  true  line  intended,  the  principal 
case  is  cited  with  approval  in  Elliott  v.  Horton,  28 
Gratt.  772.  778;  Do?an  v.  Seekrlfirht,  4  Hen.  &  M.  136. 
In  this  last  case,  it  is  said:  "In  thatca.se  (i.  e.  the 
principal  case),  parol  evidence  was  admitted  to  es- 
tablish a  marked  line,  which  did  not  correspond 
with  that  mentioned  in  the  deed  either  as  to  course 
or  distance.  It  was  so  admitted,  on  the  ffzound  that 
the  description  in  the  deed  may  have  been  mis- 
taken, whereas  the  marked  or  reputed  line,  being* 
more  stable  and  permanent,  ousrht  to  prevail,  or.  at 
least,  be  submitted  without  prejudice  to  the  con- 
sideration of  the  Jury."  In  Elliott  v.  Horton.  28 
Gratt.  766,  the  decision  of  the  court  was  that,  in  an 
action  of  ejectment,  parol  evidence  is  admissible  to 
prove  that  the  call  for  course  and  distances  in  a 
deed  are  mistaken,  and  do  not  designate  the  true 
boundary  of  the  land  intended  to  be  convej'ed. 
See  also,  citing  the  principal  case,  Hunter  v.  Hume, 
88  Va.  80.  13  S.  E.  Rep.  305;  foot-note  to  Pasley  v. 
English,  5  Gratt.  142.  In  descriptions  of  lands  or 
questions  of  boundaries,  the  rule  is  settled  in  Vir- 
ginia and  West  Virginia,  that  natural  land  marks, 
marked  lines  and  reputed  boundaries  will  control 
mere  courses  and  distances  or  mistaken  descrip- 
tions in  surveys  and  conveyances.  Adams  v. 
Alklre.  20  W.  Va.  486;  Gwynn  v.  Schwartz.  82  W.  Va. 
496.  9  S.  E.  Rep.  883:  foot-note  to  Shaw  v.  ClemenUs.  1 
Call  429:  foot-note  to  Herbert  v.  Wise.  3  Call  239;  Do- 
gan  v.  Seekright,  4  Hen.  &  M.  1.%;  foot-note  to  Smith 
v.  Davis,  4  GratL  fiO;  Pasley  v.  Enfirllsh.  5  Gratt.  151: 
foot-note  to  Marlow  v.  Bell,  13  Gratt.  527;  Clarkston 
V.  Virginia  Coal  &  Iron  Co.,  93  Va.  260.  24  S.  E.  Rep. 
937:  all  citing  the  principal  case. 

^Ejectment— .See  monographic  note  on  "Eject- 
ment" appended  to  Tapscott  v.  Cobbs,  11  Gratt.  172. 


was  of  opinion,  that*  such  evidence  was 
admissible.  To  this  opinion  an  exception 
was  taken.  There  was  a  verdict  for  the 
plaintiff  for  the  lines  from  H.  to  A.  thence 
to  B.  thence  to  A.  and  from  thence  to  H.  and 
for  one  penny  damage.  The  judgfrnent  was 
for  the  plaintiff  for  his  term,  yet  to  come,  of 
and  in  the  lines  aforesaid,  and  the  penny 
damage.     From  wl;iich  judgment  an  appeal 

was  taken  to  this  Court. 
178  *Botts,  for  the  appellant,  made  the 
following  points :  1st.  That  the  descrip- 
tion of  a  line  by  words  of  plain  unequivocal 
import  in  a  deed  of  mesne  conveyance,  can- 
not be  contradicted  by  oral  evidence. 

2d.  That  the  grantee,  under  such  mesne 
conveyance,  claiming  under  the  same  ex- 
clusively, must  be  limited,  in  every  respect, 
by  the  terms  of  the  deed  creating  that  claim. 

3d.  That  such  grantee  must  locate  his  title 
according  to  the  description  of  the  lines 
made  out  in  the  deed  giving  birth  to  such 
title,  and  not  according  to  oral  proof  of  other 
lines  inconsistent  therewith. 

4th.  That  as  a  man  cannot  obtain  title  to 
land  by  oral  proof,  that  the  lines  bounding 
the  same  are  his,  without  a  deed  a  fortiori, 
he  cannot  obtain  title  by  oral  proof  of  lines, 
inconsistent  with  the  deed  under  which  he 
claims  them. 

5th.  That  a  verdict  and  judgment  for  lines 
from  letter  to  letter,  without  describing  on 
what  these  letters  are— whether  in  a  plat, 
report,  or  any  thing  else— and  when  these 
letters  could  not  be  found  in  the  woods  by 
the  sheriff,  are  variant  from  the  declaration 
and  issue,  insensible,   uncertain   and  void. 

6th.  That  the  term  having  expired(l)  since 
the  judgment  of  the  court  below,  so  much  of 
the  judgment  as  goes  for  the  term  yet  to 
come  cannot  be  affirmed  so  as  to  justify  a 
new  judgment  in  the  District  Court,  in  con- 
formity with  the  certificate  of  such  affirm- 
ance, (a) 

Edmund  J.  Lee  and  Call,  for  the  appellee, 
relied  on  the  opinion  of  Judge  Pendleton  in 
Shaw  V.  Clements,(b)  and  the  cases  of 
Herbert  v.  Wise,(c)  in  this  court,  and 
Taylor's  Rep.  117,  (d)  as  conclusive  authority 
to  shew  that  the  evidence,  which  was  ad- 
mitted by  the  District  Court,  was  proper  and 
competent  in  this  case :  that  the  plat  re- 
ferred to  in  the  verdict  of  the  Jury  was 
expressly  made  a  part  of  the  record,  by  the 
appellant,  in  her  own  bill  of  exceptions  ;  and 
that  it  not  only  precluded  her  from  making 
any  objection  to  it,  but  furnished  sufficient 
information  to  the  sheriff  to  enable  him  to 
give  possession  to  the  plaintiff,  who  must 
always  take  it,  at  his  own  peril. 

Wednesday,  November  IV.  By  the  whole 
Court,  (absent  Judge  Fleming,)  the  judg- 
ment of  the  District   Court   was    affirmed. 


(1)  As  to  amending  the  term  in  ejectment,  see  4 
Burr.  2447;  Doe  v.  Pllklnfirton,  2  W.  Black.  Rep.  940; 
Roe,  ex  dem.  Lee  v.  Ellis,  Cowp.  341 ;  Vicars  v.  Hay- 
don. 

(a)  2  Bac.  Abr.  Gwll.  ed.  438.  tit.  Ejectment,  let. 
(G.)  Skin.  161.  Sedgwick  V.  Gofton. 

(b)  1  Call,  429. 

(c)  3  Call.  239. 

(d)  North  Carolina. 


90 


AT  A  SPECIAL  COURT  OF  APPEALS  (1) 

HELD  AT  THE  CAPITOL  IN  THE  CITY  OF  RICHMOND, 

On  Thursday,  thk  20th  of  Novbmbbr,  1806. 


JDDGBS  PRBSBNT. 

Lyons  and  Roane, 

of  the  Supreme  Court  of  Appeals. 
IVkiie,  Stuart  and  Holmes, 

of  the  General  Court. 

Randolph's  Executor  v.  Randolph's  Execu- 
tors and  Others. 

Thursday,  NoTember  20, 1806. 

Bill  of  Review*— aroondj  tor. t— Additional  circum- 
stances, merely  conflrminff  facts  proved  in  the 
orlGrlnal  cause,  do  not  furnish  sufficient  grounds 
for  a  bill  of  review. 

Debt  on  Bond— Verdict— Accoaat  of  Stale  Tnmsactlons.t 
— Wbere  a  Jury  have  found  a  verdict  for  the 
plaintiff  In  an  action  of  debt  on  a  bond,  an  account 
of  transactions,  which  (altboug-h  partly  subse- 
quent to  the  date  of  the  bond)  are  oldand  stale. 
ouGTbt  not  to  be  allowed,  for  the  purpose  of  ob- 
lalnlnff  a  discount  affalnst  it. 

On  an  appeal  from  a  decree  of  the  High 
Court  of  Chancery,  whereby  a  bill  of  review 
filed  by  the  appellees  against  the  appellant 
had  been  sustained,  and  relief  granted  pur- 
suant to  the  prayer  of  the  bill. 

The  original  bill  (which  was  exhibited,  in 
March  1791,  by  the  appellees  as  representa- 
tives of  John  Randolph  against  the  appellant 
and  others,  executors  of  Richard  Randolph) 
stated,  that  Richard  Randolph  the  elder, 
(father  of  Richard  Randolph  the  younger, 
and  of  CTohn  Randolph)  died  in  174-,  leaving 
a  widow  and  several  other  children  therein 
named,  (but  all  since  dead,)  among  whom 
was  the  said  Richard  the  younger,  who  was 
one  of  his  executors  ;  that  by  hi^will,  proved 
in  1749,  he  devised  a  large  estate  real  and 
personal  to  his  sons,  part  of  which  consisted 


(1)  A  Special  Ck>urt  of  Appeals  is  constituted 
whenever  all  or  a  majority  of  the  judg-es  of  the  Su- 
preme Court  of  Appeals  are  interested  In  a  case 
brouirht  Ijefore  them.— See.  as  to  the  manner  of 
org-anlsluflr  this  Court,  Rev.  Code.  vol.  1.  chap.  68,  p. 
61.  sect.  6.  6, 7.  8.  9.  10.— Note  in  Original  Edition. 

•BUU  of  Review.— On  this  subject,  see  generally, 
monoirraphic  noU  on  "Bills  of  Review"  appended  to 
Campt>ell  v.  Campbell,  22  Oratt.  640. 

t5«Be-OrottiKU  for.— In  Kern  v.  Wyatt.  80  Va.  804, 
17  S.  E.  Rep.  540.  it  is  said:  "The  lonsr  and  well  es- 
tablished rule  of  this  court  is  that  additional  cir- 
cumstances merely  confirming'  the  facts  proved  in 
the  original  cause,  do  not  furnish  sufficient  g-rounds 
for  a  bill  of  review.  Randolph's  Ex'or  v.  Bandolph^s 
Ex'on^  1  Hen,  A  M.  180."  See  the  principal  case  also 
cited  in  Wood  v.  Mann.  30  Fed.  Cas.  458. 

SosM— Decree  of  Court  of  Appeals.— In  Campbell  v. 
Campbell.  23  Gratt  673,  074,  Judge  Moncure,  deliver- 
ing the  opinion  of  the  court,  said:  "That  a  decree 
of  a  Court  of  Appeals  which  has  been  certified  to 
and  entered  as  the  decree  of  the  court  below  may 
be  reviewed  and  corrected,  or  reversed,  on  a  bill 
of  review  filed  in  the  latter  court,  founded  on  new 
matter,  seems  to  be  true.  Althoug-h  it  Is  strange 
that  no  case,  as  we  believe,  is  to  be  found  in  our 
reports  in  which  the  question  has  been  expressly 
decided.  There  are  a  few  cases,  however,  from 
wblcb  it  may  be  Inferred  that  such  a  proceeding-  is 
lawful."  The  Judge  then  cites  Campbell  v.  Price.  3 
Munf.  227;  McCall  v.  Graham.  1  Hen.  &  M.  18;  and 
Randolph  r.  Randolph,  1  Hen.  tt  M.  181,  as  cases  from 
which  the  inference  might  be  made. 

^Laches.— See  monographic  note  on  "Laches"  ap- 
pended to  Peers  t.  Bamett,  12  Gratt.  4ia 


of  50,000  acres  of  unpatented  land  in  the 
county  of  Bedford,  one  fourth  whereof, 

182  by  a  residuary  clause  in  his  will,  *was 
given  to  his  sfLid  son  John  ;  that  Rich- 
ard the  younger  took  possession  of  the  whole 
estate,  received  the  profits,  collected  the 
debts,  sold  the  above  mentioned  tract  of  land, 
and  received  the  purchase-money  ;  but  made 
up  no  account  of  administration  ;  nor  did  he 
ever  come  to  a  settlement  with  John  for  his 
proportion  of  the  residuary  estate ;— that 
John  (being  very  young  at  the  death  of  the 
testator)  continued  to  live  with  his  brother 
Richard,  who  teceived  the  profits  of  his 
estate,  furnished  him  with  necessaries,  and, 
probably,  made  him  advances  of  money, 
even  till  after  he  came  of  full  age  ;  that,  in 
1764,  .John  executed  his  bond  to  Richard  for 
6351.  15s.  Id.  ;  merely,  it  is  believed,  as  -an 
evidence  of  advances  made  by  him  to  John  ; 
and  not  as  the  result  of  their  mutual  accounts, 
which  were  afterwards  to  be  settled ;  that 
John,  in  negotiating  a  loan  of  4,0001.  ster- 
ling from  Capel  and  Osgood  Han  bury  of 
London,  paid  them,  out  of  that  sum,  9601. 
13s.  6d.  sterling,  on  account  of  a  debt  due 
them  from  the  estate  of  Richard  Randolph 
the  elder ;  that  this  payment  (which  was 
evidenced  by  a  mortgage,  from  John  Ran- 
dolph to  the  Hanburys,  dated  in  1768)  was 
made  with  the  privity  and  approbation  of 
Richard  the  younger,  and  was  chargeable, 
of  course,  to  him  as  executor,  to  be  accounted 
for  at  the  final  settlement ;  that,  (John  and 
Richard  the  younger  being  both  dead,)  D. 
M.  Randolph  (the  son  of  Richard  the  younger 
and  one  of  his  executors)  having  acquired 
by  assignment  from  his  father  in  his  life- 
time the  bond  of  6351.  158.  Id.  instituted  a 
suit  thereon  in  the  General  Court,  and  recov- 
ered a  judgment  for  the  full  amount, 
although  the  accounts  of  the  administration 
of  Richard  the  son  had  never  been  made  up, 
and  John  had  never  been  reimbursed  for  the 
payment  to  the  Hanburys ;  that  D.  M.  Ran- 
dolph refused  to  render  any  account  of  the 
administration  aforesaid,  or  to  allow  any 
credit  for  the  said  9601.  13s.  6d.  although  the 
circumstance  that  the  bond  had  lain  more 
than  20  years  without  any  demand  of  pay- 
ment furnished  a  strong  presumption  that 
some  right  to  a  set-off  existed ;  and  although 
it  was  evident,  (since  the  payment  to  the 
Hanburys  was  subsequent  to  the  date  of  the 
bond,  and  to  discharge  a  debt  properly  pay- 
able by  Richard  the  younger,  in  his  character 
of  executor,  out  of  the  estate  of  Richard  the 
elder,  which  was  amply  sufficient ;  since  no 
account  of  his  administration  had  been  made 
up ; — and  a  receipt  from  the  Hanburys  to 
John,  also  subsequent  to  the  date  of  the  bond, 
which  receipt  had  been  mislaid,  expressed 

the  said  payment  to  have  been   made 

183  on  account  of  a  debt  due  from  *the 


I  HEN.  &M. 


Virginia  Rbports,  Annotatbd. 


184-186 


estate  of  Richard  the  elder ;)  that  some 
future  settlement  was  intended  to  have  taken 
place  between  Richard  the  younger  and 
John  ;  and  that  D.  M.  Randolph  knew  those 
objections  to  the  discharge  of  John's  bond 
before  he  accepted  an  assignment  of  it. 

The  prayer  of  the  bill  was  for  a  full  dis- 
covery and  answer  by  D.  M.  Randolph  as  to 
the  consideration  for  which  the  said  bond  of 
6351i  ISs.  Id.  was  given,  and  the  consideration 
of  the  assignment  to  himself  ;  for  satisfac- 
tion for  the  payment  of  9601.  138.  6d.  made  as 
aforesaid  to  the  Hanburys ;  for  an  account  to 
be  taken  of  the  administration  of  Richard  the 
younger  on  the  estate  of  Richard  the  elder, 
and  a  settlement  of  all  accounts  between  the 
estates  of  John  and  of  Richard  the  younger ; 
for  an  injunction  to  the  judgment  of  the  Gen- 
eral Court  rendered  on  the  bond  of  6351.  15s. 
Id.;  and  for  general  relief. 

To  this  bill  was  annexed  the  affidavit  of 
Jerman  Baker,  stating,  that,  about  the  year 
1774,  he  was  appointed,  by  the  Court  of  Hen- 
rico County,  a  commissioner  to  examine  the 
account  of  the  administration  of  Richard  the 
younger  o::  the  estate  of  Richard  the  elder  ; 
that  some  progress  was  made  in  the  settle- 
ment, but  the  interruption  of  business  occa- 
sioned by  the  war  prevented  it  from  being 
finished ;  and  he  believed  that  Richard  the 
son  never  made  any  settlement  of  his  execu- 
torship, nor  of  the  accounts  between  him  and 
his  brothers. 

The  answer  of  David  Meade  Randolph 
states  that,  in  1785,  he  accepted  from  his 
father,  Richard  Randolph,  an  assignment  of 
the  said  bond,  as  an  indemnity  for  a  security- 
ship,  and  for  advances  of  money  previously 
made  ;  that  his  father,  he  believes,  was  the 
only  acting  executor  of  Richard  Randolph 
th%  elder,  the  payment  of  whose  debts  nearly 
absorbed  his  whole  estate ;  that  of  the  Bed- 
ford lands  he  knows  nothing,  but  had  under- 
stood they  were  barren  and  not  worth  sixpence 
an  acre ;  that  he  knows  not  whether  they 
were  ever  patented  or  sold  by  his  father  ;  that 
John  was  an  expensive  young  man,  and  lived 
with  Richard  till  his  marriage,  which  was 
some  time  after  he  attained  his  full  age  ;  that 
Richard  annually  furnished  him  with  large 
sums  of  money,  and  imported  goods  for  him 
to  a  considerable  amount ;  that  an  account 
annexed  from  the  books  of  Richard  shewed 
that  in  1762  and  1769  a  larger  sum  was  due 
from  John  than  the  amount  of  the  said  bond, 
and  that  both  anterior  and  subsequent  to  1769, 
there  had  been  but  little  variation  in  the 
state  of  their  accounts  ;  that  although  Rich- 
ard might  not  have  settled  the  accounts 
184  of  *his  executorship,  yet  the  circum- 
stance that  the  bond  had  been  given  by 
John  after  he  came  of  age  was  an  evidence 
that  it  was  due,  and  that  a  Court  of  Equity, 
after  such  a  lapse  of  time,  will  presume  so  ; 
that  Virginia  estates,  especially  at  a  distance, 
are  well  known  to  be  unprofitable  ;  that  the 
various  circumstances  of  John's  being  the 
brother  of  Richard ;  of  the  occlusion  of 
the  Courts  by  the  war,  and  the  consequent 
exception  of  tim^  from  the  statute  of  limita- 
tions, sufficiently  accounted  for  the  bond's 
having  lain  so  long  undemanded  ;  that  John 
must  have  been  26  or  27  years  of  age  when  he 
executed  the  mortgage  to  the  Hanburys ; 
and  the  payment  made  to  them  is  supposed 
by  the  respondent  to  have  arisen  from  the 


knowledge  of  John  that  he  owed  so  mnch  to 
his  father's  estate  ;  that  the  facts  stated  in 
the  bill  appear  to  be  the  suggestions  of  Jer- 
man Baker,  who  knew  much  of  these  trans- 
actions, and  who,  upon  seeing  the  bond  before 
suit  was  brought,  observed  that  he  was  satis- 
fied it  was  due.  . 

The  exhibits  filed  were,  1.  The  will  of 
Richard  Randolph  the  elder,  dated  in  1747, 
and  proved  in  1749.  2.  The  mortgage  from 
John  Randolph  to  the  Hanburys  dated  in 
1768,  reciting  the  loan  of  4,0001.  sterling,  and 
the  payment  by  John  to  them  of  9601. 13s.  6d. 
on  account  of  the  estate  of  Richard  Randolph 
the  elder,  which  mortgage  was  recorded,  in 
the  same  year,  in  the  General  Court.  And 
3.  An  account  of  J.  Haubury  &  Co.  against 
the  estate  of  Richard  Randolph  the  elder,  for 
balance  of  a  certain  John  Randolph's  ac- 
count amounting,  in  May  1751,  to  4931.  10s. 
8d. 

Upon  a  hearing,  in  March,  1799,  the  bill  of 
J.  Randolph's  representatives  was  dismissed 
by  the  Chancellor ; — and,  on  an  appeal  to  the 
Supreme  Court  of  Appeals,  that  decree  was 
affirmed.  (See  2  Call,  537.) 

But  in  May,  1801,  those  representatives 
were  permitted  to  file  a  bill  of  review  ;  which 
states,  that  all  the  foregoing  proceedings 
took  place  ;  that  since  March,  1799,  when  the 
original  suit  was  finally  heard  in  Chancery, 
they  have  discovered  a  paper,  unequivocally 
shewing  the  payment  aforesaid  to  the  Han- 
burys, about  four  years  after  the  date  of 
John's  bond,  for  the  benefit  of  Richard  the 
younger  ;  that  Thomas  Randolph,  executor 
of  John,  has  never  heard  of  this  paper,  and, 
from  infirmity,  has  taken  no  part  in  the 
transactions  of  the  estate  ;  that  John's  repre- 
sentatives ought  not  to  be  bound  by  a  decree, 
in  which  the  said  Thomas  Randolph  was  a 
nominal  plaintiff,  and  the  suit  itself  was  un- 
attended to ;  that  Richard  the  youngei^  was  the 
guardian  of  John,  who  attained  full  age 
185  in  1763 ;  that  *John's  bond  to  Richard 
the  younger  was  dated  in  1764 ;  and  in 
1768,  John  paid  to  the  Hanbury's,  for  Richard 
the  younger,  at  the  mansion-house  of  the  lat' 
ter,  9601. 13s.  6d.  sterling  ;  that  John  lived  for 
more  than  ten  years  after  the  date  of  his 
bond  ;  and  no  payment  was  demanded  of 
him  ;  nor  was  it  assigned  to  David  M.  Ran- 
dolph until  20  years  afterwards  ;  that  the 
executrix  of  John  often  called  upon  his  cred- 
itors to  present  their  claims,  and  she  never 
heard  of  this,  although  Richard  the  younger 
was  under  great  pecuniary  embarrassments, 
and  was  not  restrained  by  any  cordiality 
between  the  families ;  that  the  John  Ran- 
dolph mentioned  in  the  account  exhibited  by 
D.  M.  Randolph,  plainly  related  to  a  difi"erent 
John  Randolph,  who  had  been  a  ward  of 
Richard  the  elder. — The  prayer  of  the  bill  is 
for  a  review  and  reversal.  An  amendment 
was  filed  to  Ihe  bill  of  review  ;  stating,  that 
John's  minority  continued  fourteen  years  ; 
that  he  was  educated  at  an  expense  of  not 
more  than  501.  per  annum  ;  that  his  education 
and  maintenance  were  to  be  at  the  cost  of  his 
father's  estate ;  and  he  was  not  to  have 
possession  of  his  estate,  which  was  very  pro- 
ductive, until  full  age  ;  that  the  residuary 
estate  of  Richard  the  elder  was  very  produc- 
tive. 

The  answer  of  D.  M.  Randolph  to  the  origi- 
nal bill  of  review,  says,  that  he  pleads  the 
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former  decree ;  that  he  doubts  not  the  receipt 
of  Hanburys'  agents,  aet  forth  in  the  bill ; 
that  he  admits  Thomas  Randolph  of  Dungeo- 
neas  to  be  a  nominal  defendant ;  that  he 
insists,  however,  that  the  present  claim  is 
not  varied  from  the  one  already  decided, 
and  now  souc^ht  to  be  reviewed ;  and  is 
merely  arganfcntative.  In  his  answer  to 
the  amended  bill,  he  denies  the  productive- 
ness of  the  estate  of  Richard  the  younger ; 
and  repeats  in  substance,  what  he  had  before 
said  in  his  first  answer;  admitting  that  the 
acconnts  of  the  administration  of  Richard 
the  yonnger  had  never  been  settled. 

The  deposition  of  St.  George  Tucker— He 
intermarried  in  1778,  with  Mrs.  Frances  Ran- 
dolph, the  widow  of  John,  but  meddled  not 
with  the  settlement  of  the  accounts.  John's 
executors  paid  30  or  40,  000  dollars  into  the 
treasury,  in  satisfaction  of  his  mortgage  to 
the  Hanburys.  She  often  complained,  that 
John's  estate  should  have  been  mortgaged 
to  them,  for  paying  a  debt  of  Richard  the 
younger  and  his  brother  Ryland,  and  urged 
John's  executors  to  bring  a  suit.  She  said, 
that  John,  though  dissatisfied,  had  been 
restrained,  by  afifection  for  Richard  the 
186  *younger,  from  suing  him ;  that  she 
always  considered  John's  mortgage  to 
the  Hanburys,  as  an  accommodation  to  Rich- 
ard the  younger.  The  delay  of  a  suit  against 
Richard  the  younger  may  be  ascribed  to  the 
death  of  one  executor,  the  necessary  absence 
of  another,  and  some  backwardness  in  the 
counsel  spoken  to,  to  sue  an  old  friend. 
Tucker  never  heard  of  the  bond  in  question, 
until  1785  or  1786  ;  and  Mrs.  Frances  Tucker 
declared,  that  she  had  never  before  heard  of 
it.  At  length,  in  December,  1787,  Tucker 
issued  a  subpoena  in  Chancery  in  this  busi- 
ness ;  about  which  time  Mrs.  Tucker  died. 
The  bill  was  filed  in  April,  1788,  and  con- 
tained the  information  received  from  her ; 
but  the  suit  was  transferred  by  the  defend- 
ants to  the  Circuit  Court  of  the  United  States ; 
and  abated  by  the  death  of  Mrs.  Tucker. 

The  deposition  of  Everard  Meade— The 
estate  of  Richard  the  elder  was  very  produc- 
tive, and  made  100  hogsheads  of  tobacco 
every  year.  He  was  intimately  acquainted 
with  John,  and  often  heard  him  say,  that 
'  Richard  the  younger  was  indebted  to  him, 
and  that  he  was  afraid  that  he  should  be 
obliged  to  sue  him. 

The  deposition  of  Paul  Carrington— He 
speaks  of  the  fertility  of  John's  lands,  and 
the  great  crops  which  were  made  on  them, 
and  were  received  by  Richard  the  younger. 
I'he  detail  is  minute,  and  tends  to  shew,  that 
John  never  could  have  received  satisfaction 
from  Richard  the  younger. 
The  exhibits  are— 

1.  The  account  of  the  agents  of  the  Han- 
burys for  9601. '13s.  6d.  sterling,  against  the 
estate  of  Richard  the  elder  ;  and  their  receipt 
of  that  sum  from  John  Randolph.  2.  A  simi- 
lar account  and  receipt  for  a  payment  made 
to  the  Hanburys  by  John  for  Ryland  Ran- 
dolph. 3.  A  letter  from. John  Randolph  to 
Richard  the  younger,  dated  February  19, 1775, 
speaking  of  the  obligations  of  the  former  to 
the  latter.  4.  A  letter  from  Jerman  Baker 
to  John  Randolph,  dated  December  11,1772, 
desiring  him  to  bring  all  the  papers  between 
him  and  Richard  the  younger.  5.  Another 
letter  from  Baker  to  John  Randolph,  June  30, 
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1772.  It  speaks  of  Richard  the  younger  hav- 
ing been  with  John,  and  Baker  supposes  that 
they  have  determined  on  some  mode  of  set- 
tling their  accounts  ;  and  that  he,  Baker,  will 
go  to  the  house  of  Richard  the  younger,  and 
get  the  papers  necessary  for  making  out  the 
account.  6.  John  Randolph's  will,  dated 
July  25,  1774,  and  codicil,  dated  October  3, 
1775.  7.  Several  judgments  of  Watkins 
against  Richard  the  younger,  and  of  Ware, 
executor  of  Jones,  against  the  executors  of 
Richard  the  younger.    8.   The  decree 

187  of  the  *Court  of  Appeals.    9.  Copies  of 
the  bill  and  amended  bill,  to  which  St. 

George  Tucker  refers  in  his  deposition. 

The  High  Court  of  Chancery  determined 
upon  these  proceedings  on  the  10th  day  of 
September,  1801,  that  the  bill  of  review 
should  be  sustained,  and  the  injunction  to  the 
judgment  of  D.  M.  Randolph,  on  the  bond  of 
John,  should  be  perpetual.  From  w^ich  de- 
cree an  appeal  was  taken  to  this  court. 

Call,  for  the  appellant.  The  first  point  to 
l>e  considered  is,  whether  it  be  in  the  power 
of  a  Court  of  Chancery  to  allow  a  bill  of  re- 
view to  a  case  decided  by  this  Court.  In 
Curry  v.  Burns,(a)  this  question  was  much 
agitated  but  not  decided. 

But,  if  a  bill  of  review  were  allowable  in 
such  cases,  I  shall  next  contend,  that  suffix 
cient  matter  was  not  furnished  in  this  case 
whereon  to  ground  it.  This  bill  of  review 
presents  the  same  case  as  the  original  bill. 
It  seeks  the  same  discovery  and  relief.  The 
answer  is  the  same ;  the  witnesses  are  the 
same ;  and  the  plaintiffs  were  as  conusant  of 
the  first  cause  as  of  the  present. 

The  new  evidence  introduced  is  unimpor- 
tant. The  receipt  for  the  nine  hundred  and 
odd  pounds  paid  to  the  Hanburys  proves 
nothing  more  than  had  already  been  proved 
by  the  mortgage.  The  large  crops  spoken 
of  by  P.  Carrington  must  have  been  pre- 
sumed before,  from  such  a  large  estate. 
This  circumstance  had  no  weight  in  the  orig- 
inal suit,  because,  from  the  length  of  time,  it 
was  a  fair  presumption  that  all  accounts 
respecting  them  had  been  settled.  [Here  Mr. 
Call  referred  to  the  argument  in  the  original 
cause.  .2  Call,  545.]  But  Mr.  Carrin'gton 
does  not  speak  of  large  crops  from  his  own 
knowledge.  It  is,  in  fact,  nothing  but  hear- 
say evidence. — The  deposition  of  St.  George 
Tucker  is  irrelevant.  He  recites  the  mere 
hearsay  declarations  of  his  wife ;  that  there 
had  been  no  settlement  of  accounts  between 
John  and  Richard.  This,  however,  seems  to 
be  contradicted  by  John's  giving  his  bond 
for  the  money,  and  a  mortgage  on  his  laud, 
to  secure  the  payment  to  the  Hansburys. 
The  bill  filed  by  Tucker  does  not  even  state 
that  there  had  been  no  settlement  of  those 
accounts.  The.  presumption  is,  that  John 
Randolph  was  indebted  to  the  estate  of  Rich- 
ard the  elder  in  this  sum,  and  gave  his  own 
bond  for  the  amount ;  for,  the  estate  of 
Richard  being  sufficiently  ample,  there  was 
no  temptation  to  the  Hanburys  to  transfer 
the  debt. — The  letters  of  Jerman  Baker 

188  were  objected  to  in  the  High  *Court  of 
Chancery,   and  they    are    objected  to 

here,  because  they  are  not  evidence,  but  only 
a  correspondence  between  third  persons. 
The  affidavit  of  Baker  is  the  same  as  that 
filed  in  support  of  the  original  bill ;  and  is 
I     (a)  8  Call.  183. 
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merely  an  ex  parte  proceeding. — The  first 
suit  brought  by  Tucker  has  no  influence, 
because  it  did  not  demand  an  account,  but 
only  a  repayment  of  the  nine  hundred  and 
odd  pounds.  But,  even  if  it  had  demanded 
an  account,  the  argument,  from  the  length  of 
time,  would  have  been  irresistible  :  for  the 
suit  was  brought  in  1788,  and  the  testator 
died  in  1749. 

It  is  not  enough  to  produce  new  evidence 
on  a  bill  of  review  ;  the  party  must  shew 
that  he  could  not  command  it  in  the  origi- 
nal suit.  All  the  depositions  taken  in  this 
case  might  have  been  taken  before.  But 
new  testimony,  (if  admissible,)  must  make  a 
new  case  ;  and  ought  to  be  sufficient  of  itself 
to  found  a  decree,  without  the  aid  of  the 
former  testimony.  Would  the  new  testimony 
in  this  case  warrant  a  decree  in  favour  of  the 
representatives  of  John  Randolph  ?  [On  the 
doctrine  of  bills  or  review,  Mr.  Call  referred 
to  Hinde's  Practice,  56,  57,  and  his  own  ar- 
gument in  Curry  v.  Burns,  3  Call,  188.] 

Other  circumstances  must  be  considered, 
if  the  merits  are  to  be  discussed.  It  will  be 
said,  on  the  other  side,  that  they  do  not  de- 
mand an  accouftt ;— they  only  presume  that 
the  bond  has  been  paid.  L/Ct  it  be  remem- 
bered, that  a  Jury  (whose  province  it  em- 
phatically is  to  judge  of  presumptions)  has 
sworn  that  it  was  not  paid.  If  they  mean  to 
presume  that  the  profits  of  the  estate  were 
sufficient  to  absorb  the  bond,  then  they  only 
ask,  in  another  form,  for  an  account.  After 
such  a  lapse  of  time,  all  the  books  agree  that 
an  account  cannot  be  demanded.(a)  In  like 
manner,  if  legatees  sleep  an  unreasonable 
length  of  time,  and  do  not  demand  their  leg- 
acies, a  Court  of  Equity  will  presume  them 
paid,  (b)  So  will  a  mortgage  be  presumed  to 
have  been  paid  after  20  years ; — unless  there 
be  strong  circumstances  to  rebut  the  pre- 
sumption. And,  though  there  is  no  limita- 
tion  to  a  bill  of  review,  yet  after  20  years,  a 
Court  of  Equity  will  not  reverse  a  decree,  (c). 
If  the  Court  will  presume  an  unascer- 
tained debt  to  have  been  paid  after 
that  length  of  time)  there  is  much  stronger 
reason  for  presuming  the  payment  of 
the  profits  of  John  Randolph's  estate. — 
After  a  certain  period,  merchants'  ac- 
counts are  presumed  to  have  been  set- 
tled, notwithstanding  they  are  excepted 
out  of  the  statutes  of  limitations.(d)  The 
same  rule  is  well  known  to  apply  to  a  bond. 
An  account  of  rents  and  profits  cannot 
189  go  beyond  six  years,  in  *En gland  ; — 
by  analogy  to  the  action  for  mesne 
profits,  (e)  We  shall  be  told  of  the  tobac90 
mentioned  in  the  will  of  Richard  Randolph, 
the  elder,  as  being  in  England.  This  cir- 
cumstance has  no  weight ;  because  he  lived 
two  years  after  the  making  of  his  will,  and 
probably  drew  the  proceeds  of  the  tobacco 
himself  ;  or,  it  might  have  gone  towards  the 
support  of  his  family,  and  a  provision  for 
his  daughters. 

If  it  be  said  that  John  Randolph  was  to  be 
supported  out  of  the  estate  ;  it  may  be  an- 
swered, so  were  all  the  family. — If  his  estate 
went  to  maintain  others,  the  estate  of  others 


(a)  4  Bro.  Ch.  Rep.  258;    Hercey  v.  Dunwoody,  2 
Ves.  jun.  87,    S.  C. 

(b)  2  Ves.  jun.   11,  Jones  v.  TurbervlUe, 

(c)  3  Bro.  Ch.  Rep.  fi39. 

(d)  Watson's  Law  Partn.  212. 

(e)  5  Ves.  jun.  744,  Reade  v.  Reade, 


went  to  maintain  him.  The  legacies  were 
to  be  paid  after  the  expenses  of  the  family 
were  deducted ;  and  John  being  the  youngest 
child,  his  estate  was  therefore  exhausted. 

The  letters  from  John  Randolph  to  his 
brother  Richard,  speak  of  his  obligations  to 
him  ;  and  are  evidence  that^  Richard  had 
done  him  justice. 

Hay,  for  the  appellees.  It  is  to  t>e  regretted 
that  Mr.  Call  should  have  entered  into  an 
investigation  of  the  subject,  upon  points, 
which  he  was  well  aware  would  not  be  in- 
sisted on  by  the  opposite  counsel.  This 
Court  having  decided  that  the  giving  of  a 
bond  precluded  a  settlement  of  accounts 
prior  to  its  date,  it  must  have  been  obvious 
that  no  account  of  the  profits  of  John  Ran- 
dolph's estate,  anterior  to  the  bond,  would 
be  demanded  by  his  representatives.  Our 
only  object  is  to  obtain  a  credit  for  the  pay- 
ment of  the  nine  hundred  and  odd  pounds 
made  by  John  Randolph  to  the  Hansburys, 
on  account  of  a  debt  due  them  from  the  estate 
of  Richard  Randolph  the  elder ; — to  be  ap- 
plied, as  far  as  necessary,  to  the  bond  given 
by  John  to  Richard  Randolph  the  younger, 
the  executor  of  Richard  the  elder. 

He  then  proceeded  to  discuss  the  merits. 

In  this  cause,  the  counsel  for  the  appellees 
admit,  that  the  judgment  of  the  Court  of 
Appeals,  in  the  original  suit,  is  conclusive, 
so  far  as  it  decides  questions  arising  from 
the  facts  in  the  record  then  before  the  Court. 

But  they  contend,  that  the  cause,  now 
before  the  Court,  is  essentially  different  from 
that  formerly  determined. 

This  difference  rests  on  two  points : 

1st.  Since  the  decision  of  the  original  suit 
by  the  High  Court  of  Chancery,  and  the 
translation  of  the  cause  to  this  Court,  a 
written  document  (admitted,  in  the 
190  answer  *to  the  bill  of  review,  to  be 
genuine)  has  been  discovered,  and  is 
now  exhibited. 

This  document  proves,  that  on  the  20th 
day  of  February,  1768,  (almost  four  years 
after  the  date  of  the  bond,)  John  Randolph 
exonerated  Richard  Randolph,  jun.  from  a 
debt  of  9601.  13s.  6d.  due  from  him  (as  execu- 
tor of  his  father)  to  Capel  &  Osgood  Han- 
bury  :  for  which  debt  a  suit  was  then 
depending  in  York  County  Court. 

From  the  evidence  in  this  cause,  it  is  to  be 
presumed  that  this  debt  was  contracted  by 
Richard  Randolph,  jun.  after  his  father's 
death.  It  was  a  debt,  therefore,  for  which 
he  was  individually  responsible.  The  evi- 
dence here  meant  is  found  in  the  will  of  R. 
Randolph  the  elder,  which  makes  no  men- 
tion of  debts,  though  written  apparently 
with  great  caution,  and  speaks  of  a  large 
quantity  of  tobacco  in  the  hands  of  C.  and  O. 
Hanbury,  as  well  as  others.  In  fact,  it  is  to 
be  inferred  from  this  very  clause  in  the  will 
that  R.  Randolph  the  elder  was  a  creditor 
of  the  Hanburys,  and,  therefore,  that  the 
debt  in  question  must  have  been  contracted 
by  R.  Randolph,  the  executor,  after  his 
father's  death. 

This  debt  then  of  9601.  13s.  6d.  due  from 
R.  Randolph,  jun.  being  a  debt  for  which 
he  was  individually  responsible,  the  payment 
of  it  by  J.  Randolph,  at  his  request,  makes 
the  latter  a  creditor  of  the  former  for  so 
much. 

A  clearer  position  than  that  just  stated 
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cannot  be  presented  to  the  mind :  and,  to 
make  it  an  argument,  conclusive  in  this 
cause,  nothing:  more  is  necessary  than  to 
prove  the  truth  of  the  facts  on  which  it 
rests. 

The  first  part  of  the  proposition,  "that  the 
debt  of  9601.  13s.  6d,  was  a  debt  for  which  R. 
Randolph,  jun.  was  individually  respon- 
sible," it  is  presumed,  is  already  shewn  to  be 
true.  But,  evenif  this  part  of  the  proposition 
should  be  changed ;  and  it  should  be  stated, 
merely,  that  R.  Randolph,  jun.  was  indebted 
as  executor  of  R.  Randolph  the  elder,  for 
transactions  in  the  life-time  of  the  latter, 
the  inference  will  not  be  affected.  For,  if 
an  executor  is  sued  for  a  debt  contracted  by 
his  testator,  and  a  friend  pays  the  debt,  at 
bis  request,  this  friend  is  the  creditor  of  the 
executor,  who  is,  unquestionably,  personally 
and  individually  responsible  to  him. 

The  second  part  of  the  proposition,  "that 
the  debt  was  paid  by  John  Randolph,''  is 
now  demonstrated  to  be  true  by  the  actual 
production  of  a  receipt  in  full  to  R.  Randolph, 
jnn.  from  the  persons  to  whom  he  was  in- 
debted ; — an  important  fact  not  appearing  in 

the  other  cause. 
191  *The  third  fact  embraced  by  the 
proposition  is  no  less  material ;  aad, 
iajny  estimation,  no  less  absolutely  certain. 
The  consent  of  Richard  Randolph,  jun.  to 
this  payment,  is  not  proved  by  any  written 
document  ;  but,  that  J.  Randolph  stepped 
forward,  and  assumed  the  payment  of  the 
debt,  at  the  request  of  R.  Randolph,  jun.  is 
a  very  obvious  inference  from  the  facts 
proved,  or  admitted,  in  the  cause. 

In  the  first  place,  it  is  improbable  that 
J.  Randolph  should  have  taken  this  debt 
upon  himself,  unless  his  aid  had  been  solic- 
ited by  his  brother,  R.  Randolph,  jun. 

Secondly,  R.  Randolph,  jun.  having  J. 
Randolph's  bond  for  about  7601.  (i.  e.  6351. 
15s.  d.  with  interest  from  the  3d  April,  1764,) 
had  a  rif^fht  to  require  his  aid  in  the  payment 
of  this  debt. 

Thirdly,  R.  Randolph,  jun.  wanted  aid :  for 
it  appears,  from  the  account  above  men- 
tioned prefixed  to  the  receipt,  that  he  was 
actually  sued  in  York  County  Court  for  this 
debt :  and  the  writing  by  which  that  aid  is 
?iven,  bears  date  at  Curies,  the  place  of  his 
residence. 

Lastly,  his  possession  of  this  bond,  for 
more  than  20  years,  without  suit  or  demand, 
and  at  a  time  when  he  wanted  money,  is  a 
proof  that  he  considered  it  as  paid. — The 
bond  is  dated  3d  April,  1764,  and  is  assigned 
3d  March,  1785;— 20  years  and  11  months 
afterwards. 

Notwithstanding  the  answer  to  the 
amended  bill,  the  fact  that  R.  Randolph,  jun. 
was  embarrassed  in  his  affairs,  and  that  he 
wanted  money,  is  supposed  to  be  proved. 
The  answer  to  the  original  bill  (in  stat- 
ing the  consideration  for  the  assignment 
of  the  bond  to  the  defendant)  expressly 
declares  that  the  assignment  was  intended 
by  Richard  Randolph,  jun.  as  an  indemnity 
to  the  defendants  for  hip  securityships  and 
advances  of  money  for  nis  father,  the  said 
Richard  Randolph,  jun. — Surely  a  man  may 
truly  be  said  to  be  embarrassed  and  to  want 
money,  when  he  applies  to  a  son  just  enter- 
ing into  the  world,  for  pecuniary  aid,  and 
when  that  son  is  in  danger  of  suffering  from 


his  father's  misapplication   of   a  brother's 
effects. 

John  Randolph  viewed  this  transaction 
in  the  same  light  in  which  (as  has  been 
urged)  R.  Randolph  viewed  it.  This 
remark  is  founded  on  the  circumstances 
that  J.  Randolph  kept  possession  of  the 
receipt.  Why  did  he  retain  it,  unless  he 
regarded  it  as  a  document  proving  a  claim 
against  his  brother  ?  The  reason  why  he 
did  not  urge  this  claim,  is  obvious.  He 
had  only  executed  to  the  Hanburys  a  mort- 
gage ;  and  it  would  have  been  harsh  in  him 
to  have  pressed  his  brother  for  the  difference 
between  the  bond  and  mortgage ;  (i.  e. 
about  4801.)  until  he  had  actually  paid 
192  »it.  But  he  did  not  pay  it.  (The 
payments  which  have  taken  place, 
have  been  made  by  his  sons.)  Thus  we  see 
clearly  why  no  demand  was  made  upon  the 
bond  by  Richard,  jun.  and  why  no  demand 
was  made  for  the  surplus  by  J.  Randolph, 
on  the  mortgage  and  receipt,  although  John 
Randolph  always  regarded  himself  as  a 
creditor  of  his  brother. 

There  is  nothing,  then,  in  this  case,  which 
places  it  beyond  the  operation  of  a  rule  sup- 
posed to  be  universally  true  ;  that  where 
a  debtor,  whose  bond  is  payable,  advances 
money  to  his  creditor,  or  to  another,  at  his 
creditor's  request,  he  is  entitled  to  a  credit 
against  his  bond,  for  the  advance  thus  made  ; 
unless  it  can  be  shewn  that  he  has  got  credit 
in  som^  other  way.  The  defendant's  counsel 
(feeling  the  force  of  this  argument)  suggest 
that  the  sum  of  9601.  13s.  6d.  was  J.  Ran- 
dolph's own  debt ;  that  is,  his  proportion  of 
the  debt  due  to  the  Hanburys  from  the 
estate  of  Richard  the  elder. 

That  this  suggestion  is  consistent  with 
the  unequivocal  and  correct  declarations  in 
the  amended  answer,  '*that  the  execution 
of  the  bond  by  J.  Randolph  to  R.  Randolph, 
jun.  is,  both  in  law  and  equity,  to  be  con- 
sidered as  a  settlement  of  all  preceding 
transactions,"  will  not,  perhaps,  be  urged 
by  the  defendant's  counsel. 

But  a  suggestion  is  not  sufficient,  accord- 
ing to  the  doctrine  above  laid  down  :  the 
suggestion  must  be  shewn    to  be  true. 

As  far  as  proof  is  exhibited  on  this  point 
in  the  cause,  the  fact  seems  to  be  directly 
otherwise.  The  estate  of  R.  Randolph,  sen. 
is  charged,  in  the  account  prefixed  to  the 
receipt  above  mentioned,  with  the  amount  of 
an  account  proved— 8941.  Us.  interest— 641. 
ISs.  and  costs  of  suit  11.  7s.-=9601. 13s.  6d. 
This  sum,  then,  was  manifestly  the  whole 
debt  due  from  the  estate  of  R.  Randolph, 
sen.  being  actually  the  debt  for  which  suit 
was  brought,  and  the  payment  of  which,  the 
receipt  acknowledges  to  be  a  full  satisfac- 
tion. This  John  Randolph  undertook  en- 
tirely to  discharge.  If  J.  Randolph  had 
undertaken  to  pay  one  fourth,  there  would 
then  have  been  some  colour  to  the  supposi- 
tion that  he  was  paying  only  his  proportion 
of    the  debt. 

On  this  subject  a  remark  occurs,  perhaps 
worthy  of  notice.  R.  R,  sen.  died,  (as  has 
already  been  argued,)  not  only  clear  of  debt, 
but  possessed  of  money  or  tobacco  in  the 
hands  of  his  merchants.  This  was  made  a 
fund  for  the  payment  of  his  daughters'  for- 
tunes ;  3,0001.  sterling,  (the  only  charge 
on  the  estate,)  being  to  be  paid  by  the  pro- 
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ceeds  of  the  sales  of  land  claimed  un- 

193  der  an  order  of  *Council.    These  two 
funds     united    the     testator    thought 

adequate  to  the  payment  of  the  legacies. 
He  even  disposes  of  the  surplus.  Now,  if  the 
suggestion  relied  on  be  correct,  the  manage- 
ment of  R.  R.  jun.  must  have  been  wretched 
indeed,  or  his  extravagance  excessive. 
After  a  minority  of  fourteen  years,  J.  R.  is 
found  to  owe  to  his  brother  R.  R.  jun. 
upwards  of  6001.  currency,  and  to  the  Han- 
burys  upwards  of  9001.  sterling,  while  R.  R. 
jun.  was  in  possession  of  an  estate  which 
had  maintained  his  father's  family,  kept  them 
clear  of  debt,  left  money  in  hand,  and  was 
actually  increasing  in  value  ever  year,  by 
the  accession  of  new  labourers.  Is  this 
credible?  In  addition  to  this,  it  must  be 
observed  that  John  Randolph  was  entitled 
to  his  maintenance  and  education  out  of 
the  estate  generally,  and  was  not,  until  he 
attained  full  age,  to  have  the  lands  and 
slaves  devised  to  him.  R.  R.  jun.  could  not 
therefore,  in  law  or  equity,  either  as  guard- 
ian, or  executor,  charge  J.  R.  with  any  part 
of  his  transactions  with  the  Hanburys  or  any 
other  persons  ;  and,  even  if  he  could,  it  is  to 
be  presumed,  (as  this  defendant  himself 
remarks,)  that  all  transactions  were  settled 
when  the  bond  was  given  in  April,  1764. 

There  is  another  debt  comprehended  in 
the  mortgage.— Did  John  Randolph  owe 
1,5001.  sterling  to  Ryland  also  ?  or  did  he  gen- 
erously pledge  his  estate  for  both  his 
brothers  ? — He  owed  neither. 

How  is  this  reasoning  repelled  ?  The 
attempt  to  repel  it  is  not  made  ;  but  refuge 
is  sought  in  the  argument  of  counsel,  and  in 
the  decision  of  this  Court,  at  the  former 
hearing. 

This  cause,  say  the  appellant's  counsel,  is 
precisely  the  same  as  it  was  before  :  in  other 
words,  the  facts,  that  J.  R.  paid  to  the  Han- 
burys at  his  brother's  request  9601.  13s.  6d. 
for  which  his  brother  was  sued  ;  that  he  pro- 
cured their  receipt  in  full  for  his  brother ; 
and,  in  order  to  secure  the  Hanburys,  executed 
a  mortgage  ;  are,  iu  substance,  the  same  with, 
and  no  more  than,  the  naked  fact  of  the  exe- 
cution of  the  mortgages  !  A  difference,  no 
less  material,  than  obvious,  at  once  presents 
itself.  The  execution  of  the  mortgage  by  J. 
R.  for  a  debt  recited  to  be  due  from  R.  R.  jun. 
as  executor,  (which  was  all  that  appeared 
before  the  Court  at  the  hearing  of  the  origi- 
nal cause,)  did  not,  in  law  or  equity,  exoner- 
ate R.  R.  A.'s  promise,  bond,  or  mortgage 
to  pay  B.'s  debt  to  C.  does  not  exonerate  B. 
The  evidence  now  produced  proves  that 

194  R.  R.  jun.  was  *sued  for  the  debt  in  the 
mortgage   mentioned,  and  that  he  was 

completely  relieved  by  his  brother  J.  R. 

The  mortgage  itself,  though  it  stated,  did 
not  prove,  that  any  debt  was  due  from  R.  R. 
jun.  to  Ihe  Hanburys.  It  was  probable,  but 
not  certain.  The  evidence  now  exhibited 
does  prove,  (as  has  been  already  shewn,)  that 
a  debt  was  due  ;  and  that  J.  R.  paid  it  at  the 
request  of  R.  R.  jun.  Besides,  the  answer 
admits  it  unequivocally.  R.  R.  was  actually 
sued  ;  and  the  debt  was  settled  at  his  own 
house.  What  did  the  mortgage  prove  against 
R.  R.  ?  Nothing.  At  the  former  hearing, 
there  was  no  evidence  that  J.  R.  ever  paid  a 
farthing  of  the  mortgage.  It  is  now  alleged, 
without  contradiction,  and  can  be  proved  to 


be  true,  that  the  greater  part,  if  not  the 
whole  of  the  mortgage,  has  been  paid.  But 
this  is  not  material  ;  because  R.  R.  jun.  was, 
at  all  events,  exonerated. 

Are  these  distinctions  merely  nominal  ? 

2.  A  second  point,  not  appearing  before 
the  Court  in  the  original  suit,  but  which  now 
appears,  is  this :  There  never  was  a  fair  trial 
of  the  cause  at  law.  The  ground  of  defence 
against  the  bond  is  that  payment  has  been 
made.  This  is  a  question  of  fact  peculiarly 
proper  for  the  decision  of  a  Jury  :  and  this 
Court,  if  not  satisfied,  will  refer  it  anew  to  a 
Jury,  ii  there  has  been  no  default  in  the  party 
requiring  this  reference. 

In  the  case  now  before  the  Court,  the  writ 
was  served  on  Mr.  Tucker,  the  husband  of 
the  executrix — perhaps  on  the  executrix  her- 
self. But  she  died  long  before  the  judgment, 
and  of  course  Mr.  Tucker  ceased  to  be  a  party. 
The  other  defendants  were  nominal  defend- 
ants only,  and,  in  fact,  on  them  no  process 
was  ever  served.  An  appearance  was  en- 
tered for  them  ;  but  the  judgment  passed 
without  any  defence  ;  nor  after  the  death  of 
Mrs.  Tucker  was  there  a  person  in  being  com- 
petent to  make  any.  D.  M.  Randolph,  in  his 
answer,  admits  that  Thomas  Randolph,  the 
executor  of  John,  was  only  a  nominal  plain- 
tiff, and  that  it  is  probable  he  never  knew  of 
the  institution  of  the  suit. 

It  has  been  objected  that  a  bill  of  review 
cannot  be  had  after  a  decision  by  the  Court 
of  Appeals.  This  position  is  true  in  one 
branch  of  the  subject ;  as  to  error  of  law  ap- 
parent on  the  face  of  the  decree  ;  but,  unques- 
tionably untrue,  as  it  relates  to  a  bill  of 
review  on  the  discovery  of  new  matter. (a) 
Even  the  discovery  of  such  new  evidence  as 
has  been  exhibited  in  this  cause,  would  be  a 

ground  for  a  new  trial  at  law.(b) 
195  *But  it  is  said  that  John  Randolph  as- 
sumed this  money  to  the  Hanburys  be- 
cause he  owed  it.  Mr.  Call  forgot  that  Rich- 
ard Randolph  was  at  that  time  in  possession 
of  John's  bond  ;  and  that,  of  course,  he  had  a 
right  to  expect,  from  the  justice,  if  not  the 
friendship  of  his  brother,  some  assistance  in 
the  payment  of  the  debt  to  the  Hanburys, 
for  which  Richard  was  then  sued.  But  do 
not  people  often  assume  to  pay  money  for 
others  when  they  are  not  indebted  to  them  ? 
It  appears  from  the  same  mortgage  that  John 
Randolph  also  undertook  to  pay  a  large  debt 
for  his  brother  Ryland.  It  is  asked,  what 
temptation  could  the  Hanburys  have  to  agree 
to  a  transfer  of  the  debt  from  the  estate  of 
Richard  Randolph  the  elder,  (which  was  very 
ample,)  to  John  ?  The  mortgage  furnishes 
a  sufficient  reason.  It  was  to  get  a  perma- 
nent security,  and  interest  upon  their  money, 
according  to  the  usual  course' of  business  at 
that  period.  We  are  entitled  to  a  discount 
for  this  money  against  the  bond  :  the  other 
side  must  shew  that  John  Randolph  owed  it. 
The  execution  of  the  bond  in  1764  precluded 
both  parties  from  an  investigation  of  prior 
accounts.  How  was  it  possible  for  John  Ran- 
dolph to  have  owed  this  money  ?  He  was  en- 
titled, under  his  father's  will  to  a  maintenance 
out  of  the  estate ;  and  can  it  be  possible, 
(considering  the  productiveness  of  his  father's 


(a)  See  Mltford's  Pleadings,  78.  79;  4  Vin.  418. 

(b)  2  Wash.  36,  Ambler  v.  Wyld;  2  Blacks.  956, 
Broadhead  v.  Marshall,  Ac. ;  8  Burr.  1771,  Fabrilius 
7.  Cook. 
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and  his  own  estate,)  that  his  proportion  of  a 
debt  to  the  Hanbarys  could  have  been  nine 
hundred  and  sixty  pounds  !  But  neither  in 
law  nor  equity  could  Richard  Randolph  (who 
was  his  gruardian)  charge  him  beyond  the 
profits  of  his  estate. 

We  are  told  that  no  evidence  can  be 
adduced  on  a  bill  of  review  which  might 
have  been  had  in  the  original  suit ;  and  that 
all  the  testimony  now  brought  forward  was 
equally  in  the  power  of  the  party  before. — To 
this  it  may  be  answered  that  the  original 
bill  was  filed  by  Jerman  Baker  merely  as 
the  friend  of  John  Randolph's  representa- 
tives ;  that  Thomas  Randolph,  his  executor, 
knew  nothing  about  the  affairs  of  the  estate, 
as  is  confessed  in  the  answer  ;  and  that  the 
representatives  of  John  Randolph  were  all, 
at  that  time,  infants.  Who,  then,  was  to 
step  forward  in  behalf  of  this  orphan  and 
helpless  cause  ? 

It  is  argued  that  it  is  impossible  to  distin- 
guish between  a  demand  of  an  account,  and 
the  present  claim  for  a  discount.  The 
account  demanded  in  the  original  suit  was 
of  transactions  before  the  date  of  the  bond. 
The  Court  decided  that  after  such  a  length 
of  time,  and  a  bond  had  passed  from  John 
Randolph  to  Richard,  the  subject  must 
1%  forever  rest.  ♦What  we  now  claim  is 
a  discount  against  the  bond,  upon  a 
transaction  subsequent  to  its  date. 

As  to  the  great  affection  expressed  by  John 
Randolph  for  his  brother  Richard,  it  only 
proves  that  he  would  the  more  willingly  come 
forward,  as  bis  friend,  to  relieve  him  when 
sued.  \ 

Randolph,  on  the  same  side.  The  answer 
of  David  M.  Randolph  admits  that  no  settle- 
ment took  place  between  his  father  Richard 
Randolph  the  younger,  and  John  Randolph. 
Consequently  the  bond  of  1764  is  not  aflFected 
by  the  presumption  arising  from  the  length 
of  time.  As  long  as  that  bond  exists,  John 
has  a  right  to  a  discount  for  so  much  as  he 
made  himself  liable  for  on  account  of  the 
estate  of  his  father;  for  though  R.  Ran- 
dolph the  younger  was  the  executor  of  his 
father,  yet  the  debt  being  contracted  after 
the  testator's  death,  the  executor  was  per 
sonally  responsible.  In  1763  John  Randolph 
came  of  age ;  In  1764  the  bond  was  given 
before  he  was  acquainted  with  his  rights 
under  his  father's  will.  The  immense  estate 
which  passed  through  the  hands  of  the  exec- 
utor, Richard  the  younger,  (of  which  he 
never  rendered  any  inventory  or  account) 
sufficiently  proves  that  John  must  have  been 
entitled  to  something  considerable. 

In  1775,  John  Randolph  died  :  his  bond  to 
Richard  was  given  in  1764  :  in  1768,  he  exe- 
cuted the  mortgage  to  the  Hanburys,  payable 
in  ten   years :   until  the  expiration   of  the 


time  specified  in  the  mortsrage  (i.  e.  1778) 
John  could  not  demand  the  surplus  of  Rich- 
ard. A  further  reason  for  his  waiting  was 
that  the  money  due  on  the  mortgage  was 
paid  in  the  public  treasury.  If  that  payment 
had  exonerated  John  Randolph,  then  Richard 
would  have  been  liable  for  the  surplus, 
according  to  the  scale  of  depreciation  only. 
It  was  not  until  long  since  the  revolution 
that  what  would  be  the  effect  of  those  pay- 
ments was  decided.  The  bond  from  John 
Randolph  to  Richard  was  not  known  to  exist 
till  the  year  1785,  when  Mrs.   Tucker  men- 

V  K.  1  Hen  A  M— 7  97 


106-108 

tioned  the  claim  of  John  on  the  estate  of  his 
brother  Richard.  Her  husband,  for  some 
time,  declined  any  interference  in  the  busi- 
ness ;  until,  at  length,  (on  her  repeated 
solicitations,)  a  suit  was  brought  in  1787,  or 
1788.  This  suit  abated  by  her  death  ;  and 
her  husband  (who  was  only  a  nominal  party) 
ceased  to  have  any  interest  in  the  subject. 
If  the  genera]  doctrine  of  presumptions  may 
be  repelled  by  particular  circumstances, 
surely  the  particular  circumstances 
197  enumerated  in  this  *^case  will  form  a 
sufiicient  apology  for  the  delay  on  the 
part  of  John  Randolph's  representatives. 
The  mortgage  left  it  doubtful  whether  the 
money  was  paid  or  not.  But  the  receipt, 
dated  at  Curies,  (thaplac^  of  residence  of 
Richard  -Randolph  the  younger,  and  sub- 
joined to  an  account,  headed,  "Dr.  the  estate 
of  Richard  Randolph  deceased,"  &c.  proves 
clearly  that  Richard  Randolph  the  younger 
(against  whom  suit  had  been  brought  for 
this  same  debt)  was  liberated  by  means  of 
his  brother  John's  undertaking  to  pay  it. 
None  of  the  authorities  cited  by  Mr.  Call 
goto  shew  that  a  bill  of  review  will  not  lie  in 
such  a  case  as  the  present.  In  Curry  v. 
Burns(a)  it  was  not  decided  whether  a  bill 
of  review  might  be  brought,  after  a  case  had 
been  determined  in  this  Court ;  and  Mit- 
ford(b)  only  doubts  whether  it  will  lie  for 
an  error  in  the  decree  itself  after  affirmance 
in  parliament ; — but  expressly  says  that  it 
has  been  permitted,  upon  discovery  of  new 
matter  after  such  affirmance-  It  would  be 
a  mere  mockery  (said  Mr.  Randolph)  to  allow 
us  a  bill  of  review  on  the  ground  of  new 
evidence  unless  we  were  permitted  to  shew 
how  such  evidence  would  affect  all  the  cir- 
cumstances in  the  original  cause. — If  all  the 
evidence  and  circumstances  in  this  cause  be 
considered,  there  can  be  no  doubt  but  we  are 
entitled  to  a  discharge  from  the  payment  of 
the  bond  which  gave  rise  to  the  original 
suit. 

Wickham,  in  reply.  The  counsel  on  the 
other  side  have  considered  this  cause,  as 
if  it  had  never  before  been  decided  by  this 
Court,  or  by  any  other.  Many  of  their 
arguments  might  have  deserved  attention, 
if  most  of  the  points  had  not  been  originally 
settled.  But,  after  the  prior  decision,  (upon 
the  same  evidence  in  substance,)  the  door 
is  forever  closed.  Nothing  is  now  produced, 
except  what  might  have  been  brought  for- 
ward before,  either  in  a  Court  of  Law  or 
Equity.  It  is  said,  however,  that  the  cause 
was  neglected  by  the  representatives  of 
John  Randolph.  This  is  not  to  be  presumed. 
— On  the  contrary  it  appears  that  Mr.  Baker, 
who  defended  them  at  law,  not  only,  after 
the  judgment,  drew  the  bill  of  injunction, 
but  made  affidavit  to  it. 

There  is  no  evidence  that  the  new  matter 
was  discovered  since  the  determination  of 
the  original  suit.  Additional  circumstances 
to  facts  before  in  issue  do  not  furnish  a 
ground  for  a  bill  of  review.  The  bill 
198  ought  not  to  have  *been  allowed  at 
all.  But  it  is  contended  that,  the  bill 
having  been  granted,  the  parties  may  go  at 
large  into  the  evidence. — This  Court  sits 
here  to  correct  the  errors  of  inferior  Courts 


(a)  8  Call,  183. 

(b)  Page  79. 
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in  every  particalar ;  and  in  the  exercise  of 
that  power,  they  will  jud|^e  whether  the 
bill  of  review  ought  to  have  been  granted, 
(on  the  new  evidence  brought  forward  in 
support  of  It,)  or  to  have  been  refused. 

What  is  this  new  evidence?  The  deposi- 
tion of  St.  George  Tucker  contains  only 
the  declarations  of  his  wife  founded  on  the 
information  received  by  her  from  her  for- 
mer husband,  John  Randolph.  The  deposi- 
tion of  Paul  Carrington  proves,  indeed, 
that  John  Randolph  was  in  possession  of  a 
large  estate  ;  but  it  does  not  say  that  (like 
most  rich  planters)  he  might  not  have  been 
largely  in  debt. 

But  their  great  reliance  is  upon  the  re- 
ceipt. This  does*  not  ^materially  vary  the 
evidence  arising  from  the  mortgage.  There 
could  have  been  no  doubt  (when  this  cause 
was  formerly  before  the  Court)  that  John 
Randolph  had  undertaken  to  pay  this  debt 
to  the  Hanburys.  It  is  said,  however,  that 
the  mortgage  was  only  a  collateral  under- 
taking that  the  money  should  be  paid.  This 
was  not  a  collateral  undertaking  on  the  part 
of  John  Randolph  ;  but  the  debt  was  made 
his  own.  Could  the  Hanburys  have  de- 
manded this  money  of  Richard  Randolph, 
after  the  mortgage  ?  The  Court  never 
v/ould  have  dismissed  the  original  bill,  if 
it  had  been  supposed  that  John  Randolph 
merely  undertook  to  secure,  by  a  mortgage 
on  his  own  estate,  a  debt  due  from  Richard. 
The  bill  was  dismissed  because  the  Court 
thought  the  debt  was  his  own. 

But  it  is  argued  that  it  does  not  appear 
that  John  Randolph  owed  any  thing  to 
the  Hanburys.  How  does  it  appear  that 
Richard  owed  them  any  thing?  There  is 
an  account  exhibited  against  John,  and 
also  against  the  estate  of  Richard  the  elder, 
and  a  mortgage  given  by  John  ;  but  there 
is  no  account  against  Richard  the  younger, 
in  his  individual  character ;  nor  is  there 
any  evidence  that  the  money  secured  by 
the  mortgage,  was  to  be  paid  for  the  benefit 
of  Richard. 

There  is  no  evidence  that  Richard  Ran- 
dolph was  sued  in  York  County  Court  for 
the  debt  which  John  Randolph  secured  by 
the  mortgage  on  his  estate.  The  extract 
certified  by  the  clerk  of  the  Court  is  not 
evidence,  because  not  the  best :  and  the 
rules  of  evidence  (which  are  the  same  in 
equity  as  at  law)  always  require  the  best 
evidence   the  nature  of  the  case  will  admit 

of. 
199  *In  the  former  argument  it  might 
have  been  asked,-  (as  it  may  be  now,) 
how  came  John  Randolph  to  pay  Richard's 
debts  ?  To  this  inquiry  it  may  be  answered, 
that  not  only  all  investigation  of  this  sub- 
ject is  closed  by  the  deed  of  John  Randolph, 
but  that  the  several  sons  of  Richard  Ran- 
dolph the  elder,  being  indebted  to  the 
Hanburys  for  dealings  charged  to  his  estate, 
paid  their  respective  proportions  as  they 
came  of  age ;  and  that  John  (being  the 
youngest)  made  provision  for  his  part  last 
of  all.  But  why  did  not  the  appellees  go 
to  the  Hanburys  and  ascertain  the  origin 
of  this  account  ?  We  (having  in  our  favour 
a  judgment  at  law,  a  decree  in  equity,  and 
an  affirmance  by  this  Court  of  that  decree) 
were  not  bound  to  make  the  inquiry. 
It  is  asked,  how  is   it  possible  that  John  | 


Randolph  could  have  been  in  debt,  consider- 
ing the  affluence  of  Richard  Randolph  the 
elder  ?  and  his  will  is  resorted  to,  in  order 
to  shew  the  situation  of  his  estate.  This  is 
a  very  uncertain  criterion  by  which  to  judge 
of  men's  circumstances.  Many  large  estates 
are  bequeathed  by  persons  who  have  little 
remaining  after  the  payment  of  their  debts. 
— He  was,  probably,  much  in  debt.— It  was 
the  fashion  of  the  times.  If  men  were 
active,  the  temptation  to  speculate  in  lands 
and  negroes  generally  involved  them  in 
large  purchases  of  that  kind  of  property; 
— if  indolent,  they  were  in  debt  of  course. 
"Why  did  John  Randolph  give  his  bond 
for  this  money  ?"  The  only  rational  pre- 
sumption is,  that  the  debt  being  due  for 
advances  made  and  articles  furnished  for 
the  sons  of  Richard  Randolph  the  elder, 
John  was  only  called  upon  by  the  executor  to 
gave  his  bond  for  his  own  part. 

But,  say  the  counsel  for  the  appellees, 
Richard  Randolph  was  personally  liable ; 
and  the  payment  made  by  John  must  have 
been  for  him. — This  does  not  appear.  The 
account  of  the  Hanburys,  headed  *'  Dr.  the 
estate  of  Richard  Randolph,"  &c.  is  con- 
clusive evidence  that  the  money  was  not  due 
from  Richard,  (the  executor,)  but  from  the 
estate  of  his  father.  Every  person,  conver- 
sant with  the  mode  of  doing  business  in  those 
times,  knows  that  it  was  the  constant  prac- 
tice to  make  advances  for  the  use  of  the 
whole  family  of  a  deceased  person,  and  to 
raise  an  account  against  his  estate.  Suits 
in  Chancery  against  the  children  for  their 
respective  parts,  have  been  common.  The 
probability  is,  that  this  debt  was  contracted 
by  Richard  at  the  instance  of  John,  and  for 
the  purpose  of  establishing  a  credit,  by  which 
he  might  purchase  slaves  with  bills  on  Lron- 
don. — The  expenses  of  settling  every 
200  new  *estate  in  this  country,  were 
usually  provided  for  by  a  credit  in 
England. 

The  bDnd  of  John  Randolph  to  Richard, 
together  with  interest,  amounted,  at  the 
time  when  the  former  gave  the  mortgage  to 
the  Hanburys,  only  to  between  seven  and 
eight  hundred  pounds  currency — whereas 
the  mortgage  to  the  Hanburys  was  for  nine 
hundred  and  odd  pounds  sterling.  If  the 
mortgage  was  to  go  as  a  satisfaction  for  the 
bond,  would  not  John  Randolph  have  taken 
some  voucher  for  the  excess  ?  and  would  he 
not  also  have  taken  up  his  bond  ? — 
But  he  did  neither ;  and  this  is  conclusive 
proof  that  the  mortgage  related  to  a  different 
transaction. 

Curia  advisare  vult. 

Saturday,  November  22.  The  President 
delivered  the  opinion  of  the  Court—**  That 
the  bill  filed  in  this  cause,  for  reviewing 
the  decree  and  proceedings  therein  men- 
tioned, ought  not  to  have  been  received  or 
allowed  by  the  High  Court  of  Chancery  ;  as 
it  does  not  shew  any  new  matter,  or  disclose, 
or  refer  to  any  new  evidence,  sufficient  to 
ground  a  bill  of  review,  or  reversal  of  the 
decree  prayed  by  the  said  bill  to  be  reviewed 
and  reversed,  nor  does  the  new  evidence 
taken  and  produced  in  this  cause,  in  any 
manner  prove  or  warrant  the  sam^." 

Decree  of  the  High  Court  of  Chancery 
reversed,  injunction  dissolved,  and  bill  dis- 
missed with  costs. 
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SELECT  CASES, 

RBI^ATING  CHIBFLY  TO  POINTS  OF  PRACTICB»  DBCIDKD  BY  THB 

SUPERIOR  COURT  OF  CHANCERY  FOR  THE  RICHMOND  DISTRICT: 

IN  THB  THIRTY-FIRST  YBAR  OF  THB  COMMONWBAI^TH. 


Creed  Taylor^  Esquire,  (1)  Chancellor. 

Johnson  and  Others  v.  White's  Executors. 
Monday,  March  8, 1807. 

CoDtlaaance— Exceptions  to  Conmlssloner^s  Report*— 

A  suit  is  not  to  be  continued  on  the  irround  of 
exceptions  to  a  commissioner's  report,  unless  they 
were  filed  thirty  days  before  the  term,  and  g-ood 
cause  be  shewn:  but  the  Court  will  receive  such 
exceptions  at  any  time,  provided  the  hearing-  of 
the  cause  be  not  thereby  delayed. 

Upon  an  appeal  from  a  decree  of  Pitts- 
sjlvania  County  Court. 

In  this  cause,  master  commissioner  Green- 
how  made  a  report  to  the  last  term ;  and, 
early  in  the  present  term,  the  decree  of  the 
court  below  was  reversed,  and  a  decree  en- 
tered agreeably  to  the  report  of  the  coui- 
missioner,  to  which  no  exceptions  were  then 
filed :  and  now  Mr.  Wickham,  counsel  for 
the  appellees,  moved  to  set  aside  the  decree, 
and  to  file  exceptions  to  the  report. 

PER  CURIAM.  The  eighteenth  rule  of 
this  Court  requires  that  exceptions  to  reports 
should  be  filed  thirty  days  before  the  term 
at  which  they  may  be  acted  upon  ;  but,  not- 
withstanding this,  the  rule  will  not  be  con- 
strued as,  at  any  time,  to  preclude  a  party 
from  the  benefit  of  exceptions ;  but  the 
hearing  of  the  cause  is  not  to  be  delayed  on 
that  account ;  nor,  unless  the  exceptions  are 
filed  within  the  time  prescribed  by  the  rule, 
and  good  cause  be  shewn. 

The  exceptions  may  now  be  filed ;  and  the 
entry  so  amended,  as  to  let  it  appear  they 
have  been  overruled  ;  the  Court  not  per- 
ceiving in  them  any  reasonable  objections  to 
the  decree  as  it  now  stands. 


202      *Lowther  v.  The  Commonwealth. 

Saturday.  March  14.  1806. 

Sde  off  LmkI  with  Warranty— Eviction  of  Vendee-Re. 

»very.t— Where  land  is  sold  with  warranty,  and 
the  vendee  is  evicted,  he  ousrht  to  recover  of  the 
vendor,  not  the  value  of  the  land  at  the  time  of 
eviction,  but  the  purchase-money,  with  interest 
and  coats. 


(1)  The  appointment  of  CbsbdTatlob,  Esq.  to  the 
office  of  Judjfe  of  the  Superior  Court  of  Chancery 
for  the  Richmond  District,  (which  was  noticed  ante, 
p.  viii)  was  made  by  the  Executive  during  the  re- 
cess of  the  General  Assembly,  according  to  the 
practice  under  the  fourteenth  article  of  the  Con- 
stitution of  this  Commonwealth.  That  appointment 
was  unanimously  confirmed  by  the  Leg'islature  at 
tbeir  next  session.— Note  in  Original  Edition. 

*See  senerally.  monog'raphlc  noU  on  "Contin- 
uances" appended  to  Harmon  v.  Home,  27  Gratt 
4r?6:  monographic  not«  on  "Commissioners  in  Chan- 
cery" appended  to  Whitehead  v.  Whitehead,  28 
Gratt.  wa. 

tSoleof  Land— aeneral  Warranty— Eviction  of  Vendeo 
— Recovery.- In  Batcher  v.  Peterson,  28  W.  Va.  454, 
it  was  said :  "It  is  the  setUed  law  of  this  state  that, 
where  there  is  a  sale  of  land  with  covenant  of  sren- 
eral  warranty,  and  the  purchaser  is  evicted  by  a 
third  person  holding  a  paramount  title,  the  meas- 


On  an  appeal  from  a  decision  of  the  auditor 
of  public  accounts. 

One  hundred  and  seventy-three  acres  of 
land,  belonging  to  James  Anderson,  late 
sheriff  of  Harrison  County,  were  sold  in  1791, 
for  arrearages  due  by  him  to  the  Common- 
wealth ;  and  the  plaintiff  became  the  pur- 
chaser, at  the  price  of  811.  10s.  Od.  1-2  in 
State-road-Certificates,  which  were  paid  into 
the  treasury.  The  plaictiff,  in  1794,  sold  the 
land  to  one  Powers ;  but  at  what  price,  does 
not  appear  :  Anderson's  heirs  (on  account  of 
some  irregularity  in  the  sale)  brought  suit, 
in  the  Superior  Court  of  Law  held  at  Mor- 
gan town  ;  and  in  1798,  recovered  the  land. 
Powers  then  brought  suit  against  the  plain- 
tiff, and,  in  1799,  recovered  901  dollars,  and 
costs  ;  the  supposed  value  of  the  land  and 
improvements,  at  the  time  of  eviction  or 
recovery. — The  plaintiff  then  applied  to  the 
auditor  of  public  accounts,  to  be  paid  the 
amount  thereof,  which  the  auditor  refused  ; 
and,  thereupon,  the  plaintiff,  upon  his  pe- 
tition, was  allowed  an  appeal  to  this  court. 
fandolph,  for  the  appellant, 
he  Attorney  General,  for  the  Common- 
wealth. 

PER  CURIAM.  Upon  what  ground,  the 
Superior  Court  of  Law  at  Morgantown  de- 
termined in  favor  of  Anderson's  heirs,  does 
not  appear ;  but,  probably,  upon  the  one 
suggested  by  the  Attorney  General ;  how- 
ever, be  that  as  it  may,  it  is  a  court  of  com- 
petent jurisdiction,  and  the  judgment  thereof 
remains  in  full  force ;  and  proves,  that 
Powers  has  been  evicted  from  the  land,  and 
that  he  has  recovered  of  the  plaintiff  the  sum 
of  901  dollars,  besides  costs  :  and  it  is  sup- 
posed (for  it  does  not  appear  in  the  record) 
that  this  sum  includes  the  price,  with  in- 
terest, which  he  gave  for  the  land,  or  its 
value  with  the  improvements,  at  the  time  of 
his  eviction,  or  recovery.— The  only  question, 
therefore,  is.  what  shall  the  plaintiff  recover 
of  the  commonwealth  ?  Shall  it  be  the  sum 
recovered  of  him  ?    or  that  which  he  gave 


ure  of  damag'es  to  which  the  purchaser  is  entitled, 
where  the  vendor  sold  In  good  faith  and  without 
fraud.  Is  the  purchase  money  paid  for  the  land  with 
Interest  thereon  from  the  date  of  the  actual  evic- 
tion. Threlkeld  v.  FItzhugh,  2  Leigh  451 :  Stout  v. 
Jackson,  2  Rand.  132;  Lowtherv.  The  (Commonwealth,'' 
1  Hen.  <t  M.  202 ;  Thompson  v.  Guthrie,  9  Leigh  101. 
The  principal  case  is  also  cited  with  approval  in 
Stout  V.  Jackson,  2  Rand.  IBS.  See  further,  on  this 
subject,  foot-note  to  Thompson  v.  Guthrie,  9  Leifh 
101 :  foot-note  to  Threlkheld  v.  Fltzhug-h,  2  Leig-h  451, 
citing  many  cases  in  point. 

The  g'eneral  rule  in  the  case  of  an  abatement  on 
account  of  deficiency  in  the  quantity  of  land  sold  is 
to  allow  for  the  deficiency  the  average  price  of  the 
whole  land.  Depue  v.  Sergent.  21  W.  Va.  345.  citing- 
Hull  V.  Cunningham.  1  Munf.  830:  Nelson  v.  Mat- 
thews. 2  Hen.  &M.  164;  Lawther  v.  Com.,  1  Ben.  <9:M.202; 
Blessing-  v.  Beatty.  I  Rob.  287;  Crawford  v.  McDan- 
lei.  I  Rob.  448;  Nichols  v.  Cooper,  2  W.  Va.  847;  Stock- 
ton V.  Union,  etc.,  Co.,  4  W.  Va.  278. 
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when  he  boug'ht  at  Anderson's  sale  ? — 
The  opinion  of  the  Court  is,  that  the  value 
at  the  time  of  the  contract,  and  not  at  the 
time  of  eviction,  should  form,  in  all  cases  of 
warranty,   the  true  standard  of    damages, 

the  rule  for  ascertaining'  which  value 
203      should  be    the  *price  given.    Powers, 

therefore,  should  have  recovered  of 
the  plaintiff  the  price  which  he  gave,  with 
interest,  and  costs ;  and  the  plaintiff  (by  the 
same  rule)  should  recover  of  the  Common- 
wealth what  he  paid  into  the  treasury ;  so 
that  each  person  in  turn  will  receive  back, 
with  interest,  what  he  has  advanced.  For  if 
the  sum  recovered  by  Powers  comprehends 
the  value  of  the  place  as  increased,  from  any 
cause,  not  produced  by  himself,  he  should 
not,  on  that  account,  recover  any  thing 
more,  of  any  person,  than  the  sum  he  gave, 
with  interest :  and,  if  he  had  improved  the 
place,  he  should  not  have  recovered  (even  at 
law)  of  the  plaintiff,  for  those  improvements  ; 
because  they  were  not  sold  by  him,  aod  of 
course  no  warranty  on  his  part  extended  to 
them  ;  but,  for  such  improvements.  Powers 
should  recover  of  those  who  evicted  him,  and 
thereby  took  from  him  the  fruits  of  his 
own  labour  ;  the  value  of  which  should  be 
estimated  at  the  time  when  he  yielded  pos- 
session thereof.  Therefore,  unless  the 
parties  will  consent,  (or  their  counsel  for 
them,)  that  ooe  of  the  master  commissioners 
of  this  Court  shall  report  the  value  of  the 
State-road-Certificates  paid  into  the  treas- 
ury by  the  plaintiff,  an  issue  will  be  directed, 
to  ascertain  that  value  ;  the  amount  whereof, 
with  interest,  will  be  decreed  to  the  plaintiff ; 
and  the  auditor  directed  to  issue  a  warrant 
upon  the  treasury  for  the  same.  * 

The  parties  consented  that  a  commissioner 
might  act  in  the  case ;  and  the  counsel,  on 
both  sides,  expressed  their  satisfaction  with 
the  decision. 

Carter  v.  Washington  and  Others. 

Monday.  Marcli  16,  1806. 

Injunction— Death  of  Party— Revival— Disjolutlon.*— 

Where  the  complalDant  in  a  bill  of  injunction 
dies:  after  answer  filed,  and  before  a  decision 
of  the  cause,  an  order  may  be  obtained,  on  the 
motion  of  the  defendant,  that,  unless  the  repre- 
sentatives of  the  complainant  shall  appear,  within 
a  certain  time  fixed  by  the  Court,  and  cause  the 
suit  to  be  revived  in  their  names,  the  injunction 
shall  stand  dissolved. 

The  complainant  obtained  an  injunction,  in 
this  Court,  to  stay  waste.  After  the  answer 
of  the  defendants  had  come  in,  and  the  cause 
was  set  down  for  hearing,  the  complainant 
died. 

Botts,  for  the  defendants,  stated  that  the 
representatives  of  the  complainant  were 
numerous,  much  dispersed,  and  not  well 
known  ;  and  that  it  would  be  difficult, 
204  if  not  *im possible,  to  trace  their 
persons,  rights,  or  residence,  so  as  to 
serve  any  order  of  Court  upon  them.  He 
therefore  moved  that  an  order  might  be 
entered,  that,  unless  the  representatives  of 
the  complainant  should  come  in,  before  the 
end  of  the  next  term,  and  cause  the  suit  to 
be  revived  in  their  names,  the  injunction  to 


stay  waste  should  stand  di8solved,(a)  as  an 
act  of  this  day. 
Which  motion  was    granted   accordingly. 


♦See  the  principal  case  approved  in  Kenner  v. 
Hord.  1  Hen.  &  M.  204.  See  generally,  monoarraphic 
nole  on  "Injunctions"  appended  to  Claytor  v.  An- 
thony, 15Gratt.  518. 


Kenner  v.  Hord. 

Monday,  March  16, 1806. 

iBjunctlon— Death   of    Party— Revival— Dliaolatloa.*— 

Where  the  defendant  dies,  after  filing-  his  answer 
to  a  bill  of  injunction,  and  before  a  decision  of  the 
cause ;  an  order  may  be  obtained,  on  the  motion 
of  his  representatives,  that,  unless  the  complain- 
ant, within  a  certain  time  fixed  by  the  Court,  shall 
revive  the  suit  against  them,  the  injunction  shall 
stand  dissolved. 

The  defendant,  in  this  case,  had  died  after 
the  filing  of  his  answer ;  and  now  Botts,  for 
his  representatives,  moved  that  an  order 
might  be  entered,  that  the  injunction  should 
stand  dissolved  as  an  act  of  this  day,  unless 
the  complainant,  on  or  before  the  last  day 
of  the  next  term,  should  revive  the  suit 
against  the  representatives  of  Hord.  He 
cited  the  order,  in  the  case  of  Carter  v. 
Washington,  as  in  point. 

PER  CURIAM.  A  difference  may,  per- 
haps, t>e  taken  between  the  two  cases  :  and 
the  rules  of  the  Court  should  be  settled  on  very 
mature  deliberation.  At  a  subsequent  day, 
the  judge  observed  that  the  motion  had  been 
considered  by  the  Court ;  that  no  distinction, 
in  principle,  could  be  discovered  between 
this  case  and  that  of  Carter  v.  Washington, 
and  that  the  order  might  be  entered  as  moved 
for. 

N.  B.  An  agreement  at  the  bar  prevented 
the  entry.  

Marr's  Administrator  v.  Miller's  Executor 
and  Others. 

Friday,  March  27. 1806. 

Decree— Brroneoas  Entry— How  Rectified. t— An  erro- 
neous entry  of  a  decree  may  be  rectified  uiwn 
motion,  at  a  succeeding  term;  and  any  mistake 
committed  by  the  officers  of  the  Court  or  gentle- 
men of  the  bar  may  be  corrected  In  like  manner. 

At  the  last  term,  a  decree  was  improperly 

entered  in  this  case,  by  the  inattention 

205      of  the  counsel   who  drew  it ;  *and  the 

question  now  was,  whether  it  could  be 

amended  upon  motion. 

PER  CURIAM.  The  practice  of  this  Court 
heretofore,  and  of  the  Federal  Court  of  this 
place,  has  been  inquired  into  ;  and  it  appears 
that,  in  all  cases,  where,  by  mistake,  an  entry 
has  been  made,  it  has  been  rectified,  upon 
motion  ;  and,  where  any  error  has  been  com- 
mitted by  the  ofiicers  of  the  Court,  or  gentle- 
men of  the  bar,  it  has  been  corrected  in  like 
manner. 

lyet  the  decree  therefore  be  set  aside  ;  and 
be  entered  now,  as  it  should  have  been. 


Gallego  V.  Quesnall's  Administrator. 

Saturday,  March  28, 1806. 

Injunction — Dismission  —  Statute— Application.^— The 

Act  passed  the  20th  of  Jan.  1804,  conceminer  the 


(a)  See  2  £q.  Ca.  Abr.  2,  note  (a)  in  marsrin. 

♦See  monoarraphic  note  on  "Injunctions"  appended 
to  Claytor  v.  Anthony,  15  GratL  518. 

t Amendment  of  Record.— See  foot-note  to  Price  v. 
Com.,  38  Gratt.  820.  The  principal  case  was  cited 
with  approval  in  U.  S.  v.  Bennett,  24  Fed.  Cas.  140. 

tThe  principal  case  was  cited  in  Burnes  t.  Hays. 
44  W.  Va.  505.  30  S.  E.  Rep.  102,  for  the  proposition 
laid  down  in  the  syllabus. 

See  generally,  monographic  note  on  "Injunctions" 
appended  to  Claytor  v.  Anthony,  15  Oratt  61& 
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dismission  of  bills  of  InJ  anctlon  in  certain  cases, 
does  not  apply  to  bills  filed  before  that  act  took 
effect. 

In  this  case,  the  injunction  had  been 
^rranted  in  1794,  and  the  question  made  by 
George  K.  Taylor,  counsel  for  the  defendant, 
was,  whether,  as  the  injunction  was  dissolved, 
at  the  last  term  of  this  Court,  the  bill  may 
not  in  this  term,  be  dismissed,  under  the  act 
of  Assembly  passed  20th  January,  1804.  (See 
Rev.  Code,  vol.  2,  c.  29,  sect.  3.) 

PER  CURIAM.  Although  the  words  of 
the  act  are,  "that  in  all  cases  where  hereafter 
any  injunction  shall  be  wholly  dissolved,  the 
bill  of  the  complainant  shall  stand  dismissed 
•of  course,  with  costs,  unless,  at  the  next  term, 
sufficient  cause  shall  be  shewn  against  it," 
yet  the  construction  of  this  law  should  be 
confined  to  injunctions,  awarded  since  the 
act ;  and  should  not  be  applied  to  those  cases 
which  were  on  the  docket  before ;  and 
such  the  Court  understands  to  have  been  the 
tmiform  course  of  the  Court  since  the  passage 
of  the  law.  Such  too,  was  the  construction 
^iven,  by  the  Court  of  Appeals,  to  the  act  of 
1795,  which  authorised  the  assignee  of  a  bond 
with  a  collateral  condition  to  sue  in  his  own 
name.  See  Craig  v.  Craig,  (1  Call,  483,)  and 
several  cases  since,  in  the  same  Court,  sup- 
porting the  same  principle.  The  bill  must 
stand,  and  take  its  regular  course  upon  the 
docket.  

206  »MAY  TERM,  1807. 

Anonymous. 

Sberiffj  Return— Authentication.*— A  sheriff's  return 
of  the  service  of  a  decree  nisi,  or  of  any  paper 
not  directed  to  him  in  his  official  capacity,  ought 
to  be  authenticated  by  affidavit. 

In  several  cases,  at  the  last  term,  decrees 
nisi  were  entered  up  against  the  defendants 
for  want  of  an  appearance  and  answer : 
copies  of  which  decrees  were  returned  served 
by  deputy  sheriffs,  (without  affidavit  of  the 
service,)  and  were  made  the  ground  of  a 
motion  for  final  decrees.  The  only  question 
was,  as  to  the  sufficiency  of  the  notice. 

PER  CURIAM.  In  all  cases  where  a  sheriff 
is  bound  to  act  in  his  official  capacity,  his 
return  should  be  considered  as  evidence  of  the 
act  unless  the  contrary  be  shewn ;  but  when 
he  is  called  on  to  do  that  which  any  other 
person  may  do,  and  which  he  is  not  by 
virtue  of  his  office  bound  to  do,  although  he 
may  do  it,  he  does  it  as  any  other  individ- 
ual—not as  an  officer :  and  therefore  his 
return  should  not  be  regarded  as  any 
better  evidence  that  the  act  has  been  per- 
formed by  him,  than    a  like  return    should 


•Slierffrs  Return— Authentication.— In  Barksdale  v, 
Neal.  16Gratt  817,  it  is  said:  "There  is  a  manifest 
difference  between  a  return  upon  a  summons  and  a 
retam  upon  a  notice.  A  summons  is  directed  to  an 
officer,  and  contains  a  mandate  to  which  his  return 
of  'executed*  is  a  response  that  the  thiuff  com- 
manded has  been  done.  A  notice  Is  not  directed  to 
any  officer*  but  to  the  party  on  whom  it  is  to  be 
served.  It  contains  no  mandate,  and  therefore  a 
return  of  'executed,'  simply,  is  no  response,  but  un- 
meaning. The  manner  of  service,  whether  by  an 
officer  or  another  person,  must  be  stated;  the  only 
difference  beins,  that  the  simple  statement  of  an 
officer  Is  sufficient,  while  the  statement  of  another 
person  must  be  upon  oath.  This  difference  the 
Code  makes,  chap.  167.  %  1.  It  did  not  formerly  ex- 
ist bat  the  statement  was  required  to  be  on  oath, 
whether  made  by  an  officer  on  another  person. 
And  the  reason  was.  that  the  officer,  in  serving  a 
notice,  did  not  act  as  an  officer  but  as  any  other 
person,    i  Ben.  dk  Mufkf.  206.'' 


be,  if  made  by  a  private  individual.  In  this 
case,  if  the  copy  of  the  decree  had  been 
served  by  a  private  individual,  he  would  have 
to  prove  it,  by  his  affidavit ;  and  so  must  the 
sheriff,— l>ecause  he  acted  in  this  case  as  an 
individual,  and  not  as  sheriff :  he  could  not 
be  punished  for  a  false  return  of  that  which 
was  not  directed  to  him,  and  which  he  was  of 
course  not  bound  to  receive ;  and,  if  he  did 
receive  it,  he  found  in  it  no  particular  direc- 
tions to  him  more  than  to  any  one  else. 
Whether,  therefore,  he  or  any  other  individ- 
ual should  return  it,  it  must  be  accompanied 
b3'  an  affidavit. 

Motion  for  a  final  decree,  at  present, 
denied  ;  and  the  bar  requested  to  take  notice 
that  the  practice,  upon  this  point,  is  now 
settled.  

Williamson's  Administrator  v.  Appleberry. 

Friday,  May  1, 1807. 

Judgment*— Injunctlont— Plaintiff  Dead  before  Judff. 
ment  Obtained.— An  injunction  ousrht  not  to  be 
firranted  on  the  ground  that  the  plaintiff  at  law 
was  dead  before  the  judgment  was  obtained  in 
his  name.  But  this  error  should  be  rectified  by  a 
writ  of  error  coram  nobis. 

une—5anie— Same— Demurrer.— If  an  injunction  be 
granted  in  such  case,  the  legal  representative  of 
the  decedent  may  demur  to  the  bill,  and  'the  de- 
murrer ought  to  be  sustained. 

On  an  appeal,  brought  up  by  petition,  from 
the  Court  of  Fluvanna  County. 

An  action  of  debt  was  instituted  on  the  com- 
mon law  side  of  the  Court  of  Fluvanna,  in 
the  name  of  John  Williamson,  jun. 
207  *against  the  appellee.  After  a  judg- 
ment was  obtained,  the  defendant  at 
law  filed  a  bill  in  equity  praying  an  injunc- 
tion to  the  judgment,  on  the  ground  that  the 
plaintiff  (John  Williamson,  jun.)  was  dead  at 
the  time  of  commencing  the  suit.  To^  this 
bill  there  was  a  demurrer  for  want  of  equity. 
It  having  been  discovered  that  John  Wil- 
liamson, jun.  was  in  truth  dead,  the  de- 
murrer was  withdrawn,  and  the  admin- 
istrator with  his  will  annexed  admitted  a 
party  defendant,  who  also  filed  a  demurrer 
to  the  equity  of  the  bill ;  which  demurrer,  on 
argument,  was  overruled. 

Hening,  in  support  of  the  petition  for  an 
appeal,  stated  that  the  County  Court  ought 
not  to  have  received  the  bill  of  injunction  ; 
and,  having  received  it,  ought  to  have  sus- 
tained the  demurrer. 

It  is  clear  that  a  Court  of  Ek^uity  had  no 
jurisdiction  over  this  case  ;  it  being  a  mere 
error  in  fact,  which  ought  to  have  been  cor- 
rected by  a  writ  of  error,  coram  nobis.  (Lrill. 
Abr.  704,  pi.  C.  Imp.  Pract.  K.  B.  532,  2 
Sound.  101  a.  Williams's  notes.) 

The  impropriety  of  making  a  party  a  de- 
fendant, in  the  first  instance,  whom  the 
complainant  himself  admitted  to  be  dead, 
must  be  obvious.  As  no  process  of  the 
Court  could  reach  the  party  who  was  dead, 
this  irregularity  imposed  on  his  represen  ta- 
tive  the  necessity  of  being  admitted  a  party, 
that  there  might  be  an  end  of  the  cause. 
But,  in  deciding  the  cause  upon  the  demurrer, 
which  was  properly  filed,  the  Court  ought 
to  have  sustained  it. 

Decree  of  Fluvanna  Court,  overruling  the 
demurrer,  reversed  with  costs. 


•See  generally,  monographic  noto  on  "Judgments" 
appended  to  Smith  v.  Charlton,  7  Gratt  425. 

tSee  generally,  monographic  note  on  "Injunc- 
tions" appended  to  Clayior  v.  Anthony,  15  QratL  618. 
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208  *0n  the  first  of  January,  1807,  Paui, 
Carrington,  £sg.  one  of  the  Judges 
of  the  Supreme  Court  of  Appeals,  resigned 
his  office  ;  and  inclosed  his  commission  in 
the  following  letter,  addressed  to  the  Gov- 
ernor : 

"  Charlotte  County,  January  1,  1807. 
"  Sir. 

*•  Having  served  my  country  forty-two 
years  without  intermission  ;  twenty-nine  of 
those  years  devoted  to  the  •judiciary  depart- 
ment ;  and  being  now  in  the  seventy-fifth 
year  of  my  age  ;  I  think  it  time  for  me  to 
retire  from  public  business,  to  the  exalted 
station  of  a  private  citizen.  Under  this  im- 
pression, I  think  proper  to  resign  my  o£Bce 
of  a  Judge  of  the  Court  of  Appeals.  In- 
closed is  my  commission,  with  a  resigna- 
tion annexed ;  and  I  no  longer  consider 
myself  a  member  of  that  honourable  Court. 
This  you  will  be  pleased  to  communicate  to 
the  honourable  General  Assembly,  now  in 
session,  to  whom  my  highest  respects  are  ten- 
dered, with  a  well-founded  hope,  that  their 
honest  labours  may  promote  the  public  wel- 
fare. 

*'  With  my  compliments  and  unfeigned 
respects  to  that  honourable  body,  your  aids 
an  associates, 

**  I  am,  most  afFectionately, 

•*  Your  friend  and  fellow-citizen, 
*'  Paul  Carrington. 
"  His  Excellency 
**William  H.  Cabell,  Esq. 
"Governor  of  Virginia,  Richmond.*' 


During  this  session  of  the  Legislature,  an 
act  passed  declaring  that  the  vacancy  which 
had  occurred  by  the  resignation  of  Paul  Car- 
rington, Esq.  of  his  office  of  Judge  of  the 
Court  of  Appeals,  should  not  be  supplied  bj 
the  appointment  of  a  successor :  that  the 
said  Court  should  hereafter  consist  of  fonr 
Judges,  any  three  of  whom  to  constitute 
a  Court,  till  another  vacancy  should 
209  occur ;  after  *  which  event,  the  Court 
should  consist  of  three  Judges,  any 
two  of  whom  should  constitute  a  Court. 

The  terms  of  the  Court  were  also  altered.— 
Before  the  passing  of  this  act,  the  Supreme 
Court  of  Appeals  held  two  terms  in  the  year ; 
one  commencing  the  10th  of  April,  the  other 
the  10th  of  October ;  and  were  unlimited  in 
their  sessions.  By  the  act  of  1806,  (chap.  22, 
—see  also  Rev.  Code,  vol.  2,  chap.  102,)  there 
are  to  l>e  three  terms,  as  follows,  viz. 

The  1st  to  commence  the  Ist  day  of  Jan.  and  con- 
tinue 46  juridical  days. 

The  2d  to  commence  the  Isi  of  June,  and  continue 
86  Juridical  days. 

The  8d  to  commence  the  6th  of  October,  and  con- 
tinue 46  juridical  days. 

*«*  The  terms  have  been  again  altered,  at 
the  request  of  the  Judges. — They  now  are 
as  follows.  (See  Rev.  Code,  vol.  2,  c.  115,  p. 
145.) 

The  ist  to  commence  the  ist  day  of  March,  and 
continues?  juridical  days. 

The  2d  to  commence  the  16th  of  April,  and  con- 
tinue 44  juridical  days. 

The  8d  to  commence  the  1st  of  October,  and  con- 
tinue 66  juridical  days. 


CASES  ARGUED  AND  DETERMINED  IN  THE 
SUPREME  COURT  OF  APPEALS  OF  VIRGINIA 

At  the  Term  Commencing  in  June,  1807, 
in  the  thirty-first  year  of  the  commonwealth. 


Cheshire  v.  Atkinson. 

Tuesday,  June  2,  1807. 

Appellate  Practice— Attachment  affalmt  Sheriff.— Tbe 

Court  of  Appeals  will  not  award  an  attachment 
afirainst  a  sheriff  for  proceeding  to  carry  Into 
effect  an  execution  under  a  decree,  from  which 
an  appeal  has  been  granted  by  the  Judsre  who  pro- 
nounced it;  although  he  had  notice  of  the  appeal; 
if  such  proceedluff  took  place  before  the  record 
was  brouffht  up. 
5anie— Supersedeas  Orantlng  In  Court— Statute.— 
Such  a  supersedeas  as  is  merely  auxiliary  to  the 
proceediufiTS  of  the  CourL  may  be  granted  In 
Court:  notwithstanding  the  4th  section  of  the  act 
of  1806,  concerning  the  Court  of  Appeals. 

In  this  case  the  following  points  were 
decided. 

1.  That  an  attachment  would  not  lie  from 
this  Court  against  a  sheriff,  for  proceeding 
to  carry  into  effect  an  execution  under  a 
decree  of  a  Superior  Court  of  Chancery, 
after  an  appeal  had  been  granted  in  vacation 
(1)  by  the  Judge  of  that  Court ;  (although 
the  sheriff  had  notice  of  the  appeal ;)  if  such 
proceeding  by  him  took  place  before  the 
record  was  brought  up  ;  for  it  was  said  to  be 


(1)  See  Rev.  Code.  1st  vol.  c  64,  sect.  B9,  as  to 
granting  appeals  in  vacation.— Note  in  Original 
Edition. 


no  contempt  to  this  Court,  until  the  cause 
was  depending  therein. 

2.  That  the  act  of  the  last  session  of 
Assembly,  Rev.  Code,  vol.  2,  c.  102,  sect.  4, 
p.  128,  which  declares,  that  no  appeal  from  a 
decree  of  a  Superior  Court  of  Chancery,  nor 
any  writ  of  error  or  supersedeas  shall  be 
granted  by  the  Court  of  Appeals  in  Courts 
but  only  by  a  Judge,  or  by  the  Judges  thereof 
during  the  term,  or  in  vacation,  was  not 
meant  to  extend  to  such  a  supersedeas  as  ia 
merely  auxiliary  to  the  proceedings  of  the 
Court ;  for  example,  to  stay  the  execution  of 
a  decree  of  a  Superior  Court  of  Chancery  ; 
where  an  appeal  had  been  granted  in  vaca- 
tion, and  no  supersedeas  had  been  awarded 
at  the  time. 

Present,  Judges  I^yons,  Fleming  and 
Roane. 
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*Buchanan  v.  Leeright. 

Tuesday,  June  2,  1807. 


Intorest^-From  What  Time  Allowed. —Interest  is  not 

to  be  allowed  from  a  period  antecedent  to  tbe 
time  appointed  for  the  payment  of  money,  wltb- 


•See  generally,  monographic  note  on  "Interest" 
appended  to  Fred  v.  Dixon.  27  Gratt  Ml. 
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out  an  express  stipalatlon  to  that  effect:  mere 
Implication  not  being*  snfflcient. 
AppMl— Taklnr  Up  Out  of  Tarn.— The  counsel  for 
the  appellee  may  take  up  an  appeal  out  of  its 
turn  on  the  docket,  as  a  delay  case,  and  confess 
error. 

This  was  an  appeal  from  a  decree  of  the 
Snperior  Conrt  of  Chancery  for  the  Staunton 
District. 

The  appellant,  on  the  1st  of  October,  17%, 
executed  a  mortgage  to  the  appellee  to  secure 
the  payment  of  1,3501.  the  proviso  in  which 
mortgage  was  in  the  usual  form,  that,  if  the 
mortgagor  should  pay  to  the  mortgagee  the 
same  sum  of  money  ''on  or  before  the  1st  of 
December,  1800,  or  within  sixty  days  there- 
after, then,*'  &c.  There  was  also  a  covenant 
on  the  part  of  the  mortgagor  to  pay  the  said 
sam  "on  or  before  the  day  and  year  afore- 
said," (viz.  the  1st  of  December,  1800,)  "or 
within  sixty  days  thereafter ;"  and  a  stipula- 
tion between  the  parties,  that  "provided  the 
said  sum  of  money  shall  be  punctually  paid 
on  or  before  the  times  stipulated  and  thereby 
agreed  on,  that  then  and  in  that  case  no 
interest  shall  accrue  or  be  charged  thereon.*' 
There  was  no  other  expression  in  the  mort- 
gage which  related  to  the  payment  of  inter- 
est. 

The  decree  of  the  Chancellor  was,  that 
unless  the  principal  sum  with  interest  from 
the  first  day  of  October,  17%,  (the  date  of 
the  mortgage,)  were  paid  on  or  before  a 
certain  day,  then  the  mortgaged  premises 
should  be  sold,  &c.  From  this  decree  an 
appeal  was  taken  to  this  Court. 

Hay  for  the  appellee,  moved  to  take  up  the 
cause  out  of  its  turn  on  the  docket,  as  a  delay 
case,  it  not  presenting  any  point  for  argu- 
ment. He  admitted  that  there  was  no  ex- 
press stipulation  for  the  payment  of  interest 
from  the  date  of  the  mortgage  ;  and  if  that 
was  not  implied  by  the  subsequent  agreement 
of  the  parties,  that  in  case  the  money  was 
punctually  paid  no  interest  should  accrue  or 
be  charged  thereon,  the  decree  was  erroneous 
so  far  as  it  gave  interest  from  the  1st  of 
October,  17%,  (the  date  of  the  mortgage,)  to 
the  Ist  of  December,  18(X),  (the  time  of 
payment.) — He  was  therefore  willing,  if  the 
Conrt  should  be  of  that  opinion,  to  confess 
error  as  to  the  interest  antecedent  to  the  1st 
of  December,  1800,  and  take  a  decree  for  the 
principal  and  interest  subsequent  to  that 
time ; — which  was  ordered  accordingly  ;  that 
being  such  a  decree  as  the  Superior  Court  of 
Chancery  ought  to  have  entered. 

Present  Judges  Lyons,  Fleming,  and 
Roane.  

212  *  Jones  and  Others  v.  Hull. 

Tuesday.  Junes,  1807. 
PortbcoflriniT    Bond— Judgment     on— Reversal— Sher. 

NTs  Return.  *— The  sheriff's  falling  to  make  a  re- 


*FortlicoiDlnff  Bonds— Judgment  on  —  Reversal 
Sherfffs  R«tnm.— The  failure  of  the  sheriff  to  make 
a  return  on  an  execution  is  no  ground  for  reyerslnff 
the  judgment  obtained  on  a  forthcoming  bond, 
taken  In  pursuance  thereof.  Harwood  v.  Creel.  8 
W.  Va.  58S.  citing  the  principal  case.  See  also.  Dlx 
r.  Evaui.  8  Munf.  808. 

On  the  subject  of  forthcoming  bonds,  see  gen- 
erally, monographic  note  on  "Statutory  Bonds"  ap- 
pended to  Goolsb:  V.  Strother,  81  Gratt.  107. 

SaoM— Motion  to  Quash- Appeal— Record.— In  Couch 
T.  Miller.  8  Leigh  546,  a  motion  was  made  to  quash  a 
forthcomingr  bond  for  defects  apparent  on  the  face 
of  the  execution  upon  ^hich  it  was  taken.  On  ap- 
peal<  it  was  objected  in  the  court  of  appeals  that 
the  execution  not  haying*  been  made  a  part  of 
the  record,  by  any  express   order  of   the  lower 


turn  on  an  execution  is  no  ground  for  reversing 
a  judgment  obtained  on  a  forthcoming  bond 
taken  in  pursuance  thereof. 

This  was  an  appeal  from  a  judgment  ren- 
dered by  the  District  Court  of  Hardy  on  a 
forthcoming  bond.  The  execution  on  which 
the  forthcoming  bond  was  founded,  was  re- 
cited in  the  record,  but  it  did  not  appear 
that  the  sheriff  had  made  any  return  thereon. 

This  omission  at  first  created  some  diffi- 
culty. But  it  was  observed  that  the  law  only 
directed  the  sheriff  to  return  the  forthcoming 
bond  to  the  clerk's  office  from  whence  the 
execution  issued,  (Rev.  Code,  vol.  1,  c.  151,  ' 
sect.  13,  p.  298,)  unless  otherwise  directed  by 
the  creditor ;  (Rev.  Code,  vol.  1,  c.  249,  sect.  5, 
p.  390,)  and  that  the  creditor  might  even  dis- 
pense with  the  necessity  of  the  sheriff's  not- 
ing on  the  execution  how  he  had  executed  it. 
(Rev.  Code,  vol.  1,  c.  176,  sect.  9,  p.  325.)" 
In  the  present  case  the  appellants  not  hav- 
ing opposed  the  award  of  execution  upon 
the  forthcoming  bond,  on  any  ground  what- 
ever, the  presumption  is  that  all  the  proceed- 
ings were  regular,  and  that  the  forthcoming 
bond  was  in  fact  forfeited. — Judgment  Af- 
firmed.(l) 

Present  Judges  Lyons,  Fleming,  and 
Roane. 


Robinson's  Administrator  v.  Broclc. 

Wednesday.  June  8, 1807. 

Matriage  Settlementt—Detlnne  by  Beneficiaries.— By 

a  marriage  settlement,  certain  slaves  are  con- 
veyed in  trust,  for  the  ase  of  the  husband  and 
wife  for  life,  and  for  the  life  of  the  survivor:  and 
after  the  deaths  of  both,  for  the  use  of  the  chil- 
dren of  the  marriage;  and  if  there  be  no  child,  a 
part  of  the  said  slaves  for  the  use  of  the  heirs  of 
the  husband,  or  of  such  person  as  he  shall  appoint 
and  direct:  and  another  part  for  the  use  of  the 
heirs  of  the  wife,  or  to  be  disposed  of  as  she  shall 
appoint  and  direct. —The  wife  dies,  in  the  life- 


court,  or  by  a  bill  of  exceptions  filed  for  that 
purpose,  it  was  not  Competent  for  the  appellate 
court  to  look  into  it.  and  compare  it  with  the  bond. 
In  support  of  the  objection.  Jonet  v.  Hull,  Brou- 
aug'hs  V.  Freeman,  2  Munf.  268,  and  Burke  v.  I^evy. 
1  Rand.  1,  were  cited.  Judge  Ca^bll,  who  delivered 
the  opinion  of  the  court,  in  regard  to  these  cases, 
said:  "It  is  true,  that  in  those  cases,  the  court  did 
refuse  to  look  into  the  executions.  But,  tn  all  of 
them,  the  defendants,  though  they  appeared  in  the 
court  below,  had  made  no  objection  to  the  bonds, 
on  the  grouDd  of  their  being  unauthorized  by  or 
variant  from  the  executions.  This  court  said,  their 
failure  to  make  such  objections  in  the  court  below, 
furnished  ground  to  presume  that  the  bonds  had 
been  rightly  taken,  so  far  as  related  to  the  execu- 
tions, and  therefore  it  would  not  look  into  the  ex- 
ecutions, to  see  whether  that  was  in  fact  the  case 
or  not.  The  principle  on  which  those  cases  were 
decided,  does  not  apply  to  that  which  Is  now  before 
us:  for  here,  it  Is  expressly  stated,  that  the  bond 
was  objected  to  by  the  defendant,  and  quashed  by 
the  court,  on  account  of  defects  apparent  on  the 
face  of  the  execution.  This  necessarily  made  the 
execution  a  part  of  the  record,  and  Imposes  on 
the  appellate  court  the  duty  to  look  into  it,  as  the 
only  means  of  testing  the  correctness  of  the  judg- 
ment appealed  from."  See  also,  fooi-fiote  to  this 
case. 

(1)  During  this  term.  In  the  case  of  Fisher  and 
others  v.  Davis,  (Monday,  June  15.)  all  the  Judges 
being  present,  the  same  point  occurred.  Judgment 
was  in  like  manner  affirmed.— Note  In  Original 
Edition. 

tMarrlage  Settlement  —  Consideration.  —  A  parol 
promise  on  marriage  is  not  alone  sufficient  to 
charge  a  party  making  the  promise,  yet  it  Is  a  good 
consideration  to  support  a  settlement  made  agree- 
able to  it,  after  marriage.  Argenbright  v.  Camp- 
bell. S  Hen.  &  M.  107.  citing  principal  case. 

See  generally,  monographic  note  on  "Husband 
and  Wife"  appended  to  Cleland  v.  Watson,  10  Gratt. 
150. 

In  discussing  the  true  ground  on  which  the  court 
decided  Shermer  v.  Shermer.  1  Wash.  266,  Judge 
Obekn,  In  MllhoUen  v.  Rice,  IS  W.  Va.  530,  quotes 
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timeof  tbe  husband,  without  any  child:  and  the 
husband  dies  haying  all  the  slaves  in  his  posses- 
sion: no  appointment  hariuff  been  made.  The 
heirs  of  the  husband  shall  not  take  those  con- 
veyed to  the  use  of  the  heirs  of  the  wife;  but  they 
shall  firo  to  her  next  of  kin.— In  such  case,  the 
trustee  beinff  dead,  the  heirs  of  the  husband,  or 
wife,  may  maintain  an  action  of  detinue  for  the 
slaves  conveyed  to  their  use  respectively. 
Detlnuet-Speclal  Verdlct-Pallure  to  5how  TlUe- 
Effect— In  an  action  of  detinue  for  slaves,  if  the 
Jury  find  a  special  verdict:  and,  as  to  some  of  the 
slaves,  omit  to  state  a  circumstance  which  is  nec- 
essary to  ascertain  whether  the  plaintiff  is  en- 
titled to  them  or  not;  the  verdict  is  insufficient 
and  a  venire  de  novo  ousrht  to  be  awarded. 

This  was  an  action  of  detinue  brought  by 
the  appellant  against  the  appellee  in  the 
District  Court  of  Fredericksburg  for  the  fol- 
lowing slaves,  to  wit,  Reuben,  Mordicai, 
Irisee,  Nan,  Gabriel,  I^awson,  Ben,  Milly, 
Jane,  and  Jerry.  The  declaration  was  in  the 
common  form  ;  pleanon  detinet,  and  issue. — 
The  Jury,  who  were  sworn  to  try  the  issue, 
found  a  special  verdict;  that  the  testator  of 
the  plaintiff,  on  the  24th  day  of  March,  1788, 
being  possessed  of  the  slaves  in  the  declara- 
tion mentioned  as  of  his  own  proper  goods  and 
chattels,  having  previously  intermarried  with 
Susanna  Brock,  the  daughter  of  the  defend- 
ant, executed  a  paper- writing  purporting 
to  be  a  deed  ;  (which  they  find  in  haec  verba ;) 
whereby  he  conveyed  to  John  Brock 
213  *a  tract  of  land  in  Spotsylvania,  and 
the  following  slaves,  to  wit,  Jerry, 
Mordicai,  Len,  Pallis,  Jesse,  Alice,  Tom, 
Gate,  Hannah,  Nan,  Priscilla,  Gabriel,  and 
Lrawson,  in  trust,  for  the  grantor  and  his 
wife  for  life,  and  for  the  life  of  the  survivor  ; 
and,  after  their  deaths,  and  the  death  of  the 
survivor,  for  the  use  of  the  children  of  the 
marriage ;  or,  if  there  was  no  child  or  children, 
then  the  lands  and  slaves  which  originally 
belonged  to  the  said  Benjamin,  (except  Mor- 
dicai and  Alice,)  to  be  held  in  trust  for  his 
heirs,  or  for  such  person  as  he  should  appoint 
and  direct ;  and  that  Nait.  Priscilla,  Gabriel, 
Lawson,  Mordicai,  and  Alice,  with  their  in- 
crease, should  be  held  in  trust  for  the  use 
of  the  heirs  of  the  said  Susanna  his  wife,  or 
to  be  disposed  of  as  she  should  appoint  and 
direct ;— which  paper- writing  they  find  to 
have  been  duly  recorded  : 

That  John  Brock,  the  trustee,  died  before 
the  institution  of  this  suit,  and  that  Susanna 
(the  wife  of  the  said  Benjamin  Robinson, 
the  testator  of  the  plaintiff)  died  in  the  life- 
time of  her  said  husband  without  any  child  ; 
that  Benjamin  Robinson,  (the  testator,)  after 
the  death  of  his  said  wife,  to  wit,  on  the  19th 
of  June,  1794,  being  still  possessed  of  the 
said  slaves,  made  and  executed  a  paper-writ- 
ing, (which  they  find  in  haec  verba,)  in  which 
there  is  a  recital  that  the  said  Benjamin  Rob- 
inson had  executed  a  deed  of  trust,  &c.  by 
virtue  of  which  deed  the  following  slaves, 
to  wit,  Nan,  Priscilla,  Gabriel,  Lawson,  Mor- 
dicai, and  Alice,  with  their  future  increase, 
after  the  death  of  the  said  Benjamin  and 
his  wife  the  said  Susanna,  without  issue, 
(the  same  not  being  disposed  of  by  her,) 
would  descend  to  her  father  the  said  Joseph 
Brock  or  his  heirs  ;  and  that  she  had  died 
without  issue;  thereupon,  in  consideration 
that  the  said  Joseph  Brock   should   release 


what  Judge  Lyons  said  in  the  principal  case  con- 
cernlufiT  Shermer  v.  Shermer. 

^Detinue.— See  grenerally.  monofirraphic  note  on 
**Detinue  and  Replevin"  appended  to  Hunt  v.  Mar- 
tin. 8  Gratt.  578. 


and  give  up  all  his  right  to  Alice  and  to  three 
of  her  children  born  after  the  deed  made, 
and  to  some  household  furniture,  and  also 
in  consideration  of  the  sum  of  five  shillings, 
the  said  Benjamin  released  and  relinquished 
to  the  said  Joseph  his  the  said  Benjamin's 
interest  in  Mordicai,  Nan,  Priscilla,  Gabriel, 
Lawson,  Ben,  and  Milly,  which  paper-writing 
is  found  in  the  said  verdict  to  have  been  duly 
recorded  ;  (though  the  certificate  of  the  clerk 
states  it  to  have  been  recorded  on  proof  by 
one  witness ;)  and  that  the  slaves  in  the  said 
paper-writing  are  a  part  of  the  slaves  in  the 
declaration  mentioned. 

They  find  that  the  said  Susanna  made  no 
appointment  or  other  disposition  of  the  said 
slaves  in  the  first  writing  mentioned.  They 
find  that  the  slaves  in  the  declaration 
214  ^mentioned  are  the  slaves  named  in 
the  indenture  aforesaid,  dated  the  24th 
March,  1788,  or  the  increase  of  the  females ; 
and  that  the  said  Benjamin  Robinson  de- 
parted this  life,  prior  to  the  1st  of  January, 
1796,  possessed  of  the  said  slaves  ;  without 
any  child  ;  having  duly  made  his  testament 
and  last  will ;  dated  the  11th  of  August,  1785  ; 
(which  they  find  in  haec  verba;)  whereby, 
he  devised  some  property  to  his  sister, 
and  the  following  slaves  to  his  brother 
Charles  Carter  Robinson,  (the  plaintiff,)  to 
wit  Reuben,  Mordicai,  Len,  I/isee  and  her 
increase  ;  and  every  thing  else  in  his  posses- 
sion after  paying  his  debts ;  that  administra- 
tion with  the  said  will  annexed  was  granted 
to  the  plaintifi^  by  the  proper  Court ;  and 
that  the  defendant  was  in  possession  of  the 
slaves  in  the  declaration  mentioned  at  the 
time  of  bringing  the  suit.— They  also  find 
that  the  said  Benjamin  Robinson,  on  the  5d 
of  February,  1792,  executed  a,  writing  pur- 
porting to  be  a  deed ;  (which  they  find  in 
haec  verba  ;)  in  which  it  is  stated  that  he 
(for  the  consideration  of  421.  8s.  lid.  thereto- 
fore advanced,  and  of  some  Kecurityships 
entered  into  by  Joseph  Brock  for  him)  bar- 
gained and  sold  to  the  said  Joseph  Brock 
four  negroes,  named  Reuben,  L<isee,  Hannah 
and  Johnston,  with  their  future  increase, 
which  deed  they  find  had  been  duly  recorded  ; 
and  that  Lisee  and  Reuben  therein  named 
are  two  of  the  slaves  in  the  declaration  men- 
tioned ;  that  the  defendant,  previous  to 
the  marriage  of  the  said  Benjamin  and  Su- 
sanna, was  possessed  of  the  slaves  Nan, 
Priscilla,  Gabriel,  and  Lawson,  and,  be- 
tween the  4th  of  December,  1787,  and  the  24th 
of  March,  1788 ;  and  gave  them  to  the 
said  Benjamin  Robinson  as  a  part  of  his 
daughter's  fortune. — If  upon  the  whole 
matter,  &c.  they  find  for  the  plaintiff  all  the 
slaves  ;  or,  if  the  law  be  for  him.  only  as  to 
Reuben,  I/isee,  Jane,  and  Jerry  ;  then,  they 
find  them  for  him  with  damages — But,  if  the 
law  be  for  the  defendant,  then  they  find  for 
him. — The  District  Court  gave  judgment  for 
the  defendant ;  and  from  that  judgment  the 
plaintiff  appealed  to  this  Court. 

Williams,  for  the  appellant,  contended,  Ist. 
That  upon  the  death  of  Mrs.  Robinson,  with- 
out a  child,  all  the  slaves  named  in  the  deed 
of  1788,  passed  to  the  testator  of  the  appel- 
lant. The  deed  provides  that  the  trustee 
was  to  hold  them  for  the  use  of  Robinson 
and  his  wife,  during  their  lives,  and  for  the 
life  of  the  survivor  ;  and  if  she  die  without 
a  child,  then  for  the  use  of  her  heirs,  or  such 
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person    as    she  should  appoint.    She 

215  made  no  appointment,  *and  her  hus- 
band having  survived  her,  he  is    her 

heir,  as  to  personal  estate  ;  that  is,  he  is  the 
distributee.  So,  if  he  die,  it  shall  go  to  his 
executor,  (a) 

It  is  true  that  the  husband  surviving*  the 
wife,  is  not  entitled  to  a  chose  in  action, 
belongring'  to  the  wife,  unless  it  is  reduced 
into  possession  during  the  coverture.  He 
•can  only  be  entitled  as  her  administrator  ; 
but  still  he  is  not  compellable,  under  our  act 
of  Assembly  to  make  distribution  to  any 
body.  In  Sneed  and  Drummond,(b)  and 
Dade  v.  Alexander, (c)  the  Court  seem  to 
have  sanctioned  this  doctrine.  In  one  of 
those  cases  the  husband  had  not  taken 
administration  on  the  efifects  of  his  wife,  but 
nevertheless  the  Court  sustained  his  claim. 
Even  in  the  case  of  choses  in  action,  the 
representatives  of  the  husband  are  entitled. 

The  term  heir  as  applying  to  personal 
estate  must  necessarily  mean  the  distributee. 
He  considered  the  case  of  Wallace  and  wife 
V.  Taliaferro  and  wife,(d)  as  decisive  of  the 
qnestion,  that  slaves  are  personal  estate, 
and,  as  it  respects  the  estate  of  the  wife,  sub- 
ject to  the  same  rules  as  choses  in  action. 

JUDGE  TUCKER— Does  not  the  trust 
estate  create  a  difference  ? — Did  not  the  trus- 
tee hold  for  the  benefit  of  the  cestuique  trust  ? 

Williams.  The  trustee  was  to  hold  for  the 
use  of  the  heir  of  Mrs.  Robinson,  in  the  event 
of  her  dying  without  issue ;  and  if  this  argu- 
ment be  correct,  the  estate  must  go  to  the 
husband,  or  his  representatives.  The  deed 
does  not  say  to  the  father,  brother,  Ac.  but  to 
the  heir,  (e) 

He  contended,  2dly.  That  nothing  passed 
by  the  deeds  of  1792  and  1794.  The  convey- 
ance of  1794  was  upon  condition  that  the 
father  of  Mrs.  Robinson  should  release  to  the 
testator  of  the  appellant  certain  slaves. 
Until  that  was  done,  nothing  passed  partic- 
ularly, as  there  was  no  delivery,  and  the 
consideration  was  merely  nominal,  being 
the  sum  of  five  shillings.(f )  The  deed  of  1792, 
stating  the  consideration  to  have  been  as  an 
indemnity  for  some  security  ships  entered 
into  by  Brock  for  Robinson,  the  testator  of 
the  appellant,  it  cannot  be  presumed  that 
Robinson  meant  to  part  with  his  estate  farther 
than  was  necessary  to  effect  that  object. 
Unless  it  be  proved  that  those  debts  were 
paid  by  Brock,  he  acquired  no  absolute  title 
to  the  slaves  under  the  deed.  The  Jury 
expressly  find   that   Robinson  contin- 

216  ued  in  possession  of  *them  till  his  death 
and  Brock*s  getting  possession  after  the 

death  of  Robinson  cannot  better  his  title,  (g) 
3dly.  That  Robinson  had  no  power  to  dis- 
pose of  the  slaves,  but  under  such  an  appoint- 
ment as  was  contemplated  by  the  indenture 
of  1788 ;  which  neither  of  the  papers  (found 
by  the  Jury)  are. 

Bat  if  all  the  other  points  should  be  against 
him,  he  insisted  that  there  must  be  a  judg- 
ment for  Jane  and  Jerry,  because  it  does  not 


(a)  1  Bac.  Abr.  480,  QwU.  ed. 

(b)  2  Call.  491. 

(c)  1  Wash.  80. 

(d)  2  Call,  447. 

(e)  See  7  Bac.  Abr.  ISfl.  Gwll.  edit 

(f)  Dyer.  28  b.  pi.  901;  1  Salk.  118:  Calonelv.  BriffRs, 
7  Term  Rep.  125. 

(X)  See  1  Term  Rep.  440-415:  8  East,  93;  6  East,  614; 
7  Term  Rep.  725. 


appear  that  they  were  ever  parted  with  by 
the  testator  of  the  appellant.  They  are  not 
contained  in  any  of  the  deeds.  The  Jury 
find  that  he  was  possessed  of  them,  and  it 
does  not  appear  from  any  finding  in  the 
cause,  that  he  ever  disposed  of  them. 

With  respect  to  the  difficulty  (suggested 
by  one  of  the  Judges)  of  severing  the  dam- 
ages as  to  two  of  the  negroes  ;  (in  the  event 
that  the  Court  should  be  of  opinion  the  appel- 
lant was  entitled  to  them  ;)  he  supposed  it 
might  easily  be  obviated  by  awarding  a 
writ  of  inquiry.  This  might  have  been  done, 
even  if  the  Jury  had  found  no  damages.  The 
Jury  having  submitted  the  whole  case,  it  is 
competent  to  the  Court  to  decide  on  a  partic- 
ular part  of  it.  The  Court  may  affirm  the 
right  as  to  the  two  negroes,  and  award  a 
writ  of  inquiry  as  to  the  damages ;  on  the 
same  principle  that  they  may  award  a  writ 
of  inquiry,  if  the  Jury  in  an  action  of  detinue, 
omit  price  or  value ; — which,  in  that  case, 
is  expressly  authorised  by  law. 

Botts,  for  the  appellee.  The  deed  of  1788 
having  vested  the  legal  estate  in  the  slaves, 
in  John  Brock  and  his  heirs,  neither  the 
appellant  nor  his  testator  could  recover  them 
in  an  action  at  law.  In  the  action  for  money 
had  and  received,  although,  the  plaintiff 
recovers  on  the  ground  that  he  is  entitled  in 
conscience,  yet  he  must  have  a  legal  right. 
So,  in  ejectment,  where  there  is  an  outstand- 
ing term  in  cestuique  trust,  the  Court  will 
instruct  the  Jury  to  presume  a  surrender. 
In  no  otlier  case  can  an  equitable  title  be 
asserted  in  a  Court  of  I^aw.  In  this  case,  the 
trust  was  not  executed,  but  devolved  upon 
the  trustee  and  his  heirs. 

The  provisions  of  this  deed  extend  beyond 
the  life  of  the  wife;  audit  appears  to  have 
been  the  obvious  intention  of  the  parties  that 
the  property  should  be  distributed  among  her 
relations.  The  deed  of  1794  declares  this  to 
be  the  true  exposition  of  the  deed  of  1788  ; 
and,  being  an  instrument  of  as  high  dignity, 
might  even  have  been  admitted  to  explain  it, 
if  it  were  ambiguous.  Suppose,  instead  of 
a  separate  deed,  an  endorsement  had 
217  been  made  on  the  *original,  it  certainly 
would  have  been  considered  as  valid  as 
a  part  of  the  deed  itself. 

The  huaband,  as  such,  never  had  posses- 
sion— that  was  in  the  trustee.  In  Wallace  v. 
Taliaferro  it  was  decided  that  the  husband 
held  in  his  fiduciary,  not  his  individual  char- 
acter. If  then,  the  testator  of  the  appellant 
was  neither  possessed  in  right  of  his  wife, 
nor  took  administration  on  her  estate,  he 
cannot  recover. 

The  deed  of  1792  conveyed  all  the  right  of 
Robinson,  in  the  slaves  therein  named.  It 
is  objected,  however,  that  it  was  given 
merely  as  an  indemnification,  for  somesecuri- 
tyships  and  an  advance  of  m:)ney.  The 
deed  is  absolute  and  explicit ;  and  if  not 
sufficient  in  itself,  no  argument  can  make  it 
so.  It  is  also  objected,  that  the  considera- 
tion in  the  deed  of  1794  is  insufficient  to  pass 
any  estate.  If  the  deed  could  be  impeached, 
at  all,  it  must  be  in  a  Court  of  £)quity  ;  not 
at  law. 

With  respect  to  the  slaves,  Jane  and  Jerry, 
the  Jury  find  that  they  are  the  increase  of  the 
females  named  in  the  indenture  of  1788  ;  and 
in  the  concluding  part  of  the  special  verdict, 
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they  are  placed  in  the  same  class  with  two 
others  specially  named  in  that  indenture. 

But  if  the  appellant  could  succeed  as  to 
Jane  and  Jerry,  no  judgment,  severing*  the 
1001.  damages,  could  be  given.  It  is  argued 
that  a  writ  of  inquiry,  as  to  them,  may  l>e 
awarded  ;— and  this  is  inferred  from  the  act  of 
Assembly,  which  authorizes  it  in  a  particular 
case.  It  is  admitted  that,  without  the  aid  of 
the  statute,  it  cannot  be  done.  On  what 
principle  can  the  Court  extend  the  provisions 
of  a  law  further  than  the  Legislature  has 
done? 

Williams,  in  reply.  The  trustee,  in  this 
case,  was  a  mere  nominal  person.  On  the 
death  of  the  husband  and  wife  the  trust  was 
executed.  During  the  life  of  the  husband, 
he  having  survived  his  wife,  the  trustee 
held  for  him,  and,  after  his  death,  the  estate 
devolved  upon  his  representative. 

The  deed  of  1794  does  not  change  the  pro- 
visions of  that  of  1788.  The  grantor,  in 
the  former,  speaks  of  the  operation  of  the 
latter,  merely  as  a  legal  deduction  ;  in  which 
he  was  mistaken. 

There  is  no  weight  in  the  objection  that 
the  husband  did  not  administer  on  the 
estate  of  his  wife;  for,  being  in  possession, 
and  not  bound  to  make  distribution,  it 
would  'have  been  a  nugatory    act  to  take 

administration. 
218  *It  is  said  that  the  deed  of  1792 
conveys  absolutely.  But  Robinson 
having  remained  constantly  in  possession 
from  1780;  and  it  not  having  l>een  found 
that  Brock  paid  any  part  of  the  considera- 
tion for  which  the  deed  of  1792  was  exe- 
ecuted;  it  can  only  be  considered  as  a 
mortgage. 

As  to  Jane  and  Jerry,  there  can  be  no 
doubt  of  the  right  of  the  appellant.— If  he 
was  entitled  to  recover  them,  the  District 
Court  erred,  in  giving  judgment  for  the 
defendant :  and,  if  this  Court  do  not  admit 
my  exposition  of  the  statute,  and  award  a 
writ  of  inquiry,  they  must  direct  a  venire 
facias  de  novo. 

Curia  advisare  vult. 

Thursday,  June  18.  The  Judges  delivered 
their  opinions. 

JUDGE  TUCKER.  The  special  verdict 
found  in  this  cause  presents  the  following 
case: 

Benjamin  Robinson,  (being  then  probably 
single,)  on  the  11th  day  of  August,  1785, 
made  his  last  will,  whereby  he  devised 
some  property  to  his  sister,  and  the  rest  of 
his  estate  to  his  brother  Charles  Carter 
Robinson  ;  (the  plaintiff  below  ;)  he  died  in 
January,  1796.  Having,  between  the  time 
of  making  his  will  and  his  death,  that  is, 
in  December,  1787,  intermarried  with  Su- 
sanna, the  daughter  of  Joseph  Brock  on 
whom  he  made  a  settlement,  before  mar- 
riage ;— but,  some  of  the  negroes  intended 
to  be  comprised  in  it,  being  omitted  ;  he, 
on  the  24th  of  March,  1788,  executed  an 
indenture  of  trust  (in  which  his  wife  Su- 
sanna is  named  as  a  party,  but  does  not 
appear  to  have  executed  it)  to  John  Brock  ; 
for  the  purpose  of  complying  with  his  mar- 
riage-contract, and  that  a  competent  jointure 
might  be  settled  on  his  wife ;  (in  lieu  of 
dower,  and  in  consideration  of  the  fortune 
received  by  her ;)   whereby  he  conveyed  to 

z  trustee  and  his  heirs  a  tract  of  land. 


and  sundry  negroes  (including  four  received 
from  the  defendant  with  his  wife)  to  the 
use  of  himself  and  his  wife,  and  the  sur- 
vivor of  them,  for  life,  without  impeach- 
ment of  waste ;  and  thereafter,  to  the  use  of 
the  child  or  children  of  the  marriage ;  and 
if  no  child,  then  the  land  and  slaves  which 
originally  belonged  to  the  husband  (except 
Mordicai  and  Alice)  to  be  held  in  trust  for 
his  heirs,  or  to  be  disposed  of  as  he  should 
appoint  and  direct ;  and  that  Nan,  Priscilla, 
Gabriel,  Lawson,  Mordicai,  and  Alice,  with 
their  future  increase,  should  be  held  forever 
in  trust,  for  the  use  of  the  heirs  of  the  wife, 
or  to  be  disposed  of  as  she  shall  appoint  and 
direct.  She  died  in  the  life-time  of 
219  *her  husband ;  without  any  child,  and 
without  making  any  appointment.  The 
Jury  find  that  the  slaves  in  the  declaration 
mentioned  "  are  the  slaves  named  in  that  in- 
denture, or  the  increase  of  the  females  therein 
also  named ;"  and  that  Benjamin  Robinson 
died  in  1796,  possessed  of  them. 

They  find  that  on  the  3d  of  February, 
1792,  Benjamin  Robinson  executed  an 
instrument  under  his  hand  and  seal,  whereby, 
in  consideration  of  421.  8s.  lib.  by 
Joseph  Brock  (the  defendant  I  presume) 
l>efore  paid  and  advanced  for  him,  and  of 
certain  pecuniary  engagements  for  him,  he 
granted,  bargained,  and  sold  to  him  four 
negroes,  Reuben,  Lisee,  and  two  others, 
with  their  future  increase,  with  a  clause  of 
warranty. — This  instrument  was  executed 
in  the  presence  of  one  witness,  only,  by 
whom  it  was  proved,  and  admitted  to  record, 
in  April,  1792.  Reuben  and  Lisee  are  men- 
tioned in  the  declaration. 

They  find  that  Benjamin  Robinson,  after 
the  death  of  his  wife,  viz.  on  the  19th  of 
June,  1794,  being  still  possessed  of  the 
slaves,  executed  a  writing  under  his  hand 
and  seal,  in  the  presence  of  two  witnesses, 
one  of  whom  only  proved  the  same,  upon 
which  it  was  admitted  to  record  ; 
wherein  it  is  recited  that  he  executed 
the  first  mentioned  deed  of  trust,  and 
that,  in  the  said  deed,  among  other 
things,  the  following  negroes.  Nan, 
Priscilla,  Gabriel,  Larson,  Mordicai,  and 
Alice,  with  their  future  increase,  were  to 
be  held  in  trust,  for  the  use  and  benefit  of 
himself,  and  his  wife,  during  their  lives, 
or  the  survivor  of  them,  and  after  their 
deaths,  without  issue,  on  being  disposed  of 
by  her,  (she  being  since  dead,)  they  will 
descend  to  her  father  Joseph  Brock,  (the 
defendant,)  and  that  on  consideration  that 
the  said  Joseph  shall  release  and  give  up 
all  his  right  to  Alice,  and  her  three  children 
born  after  the  deed  was  made,  and  for  the 
further  consideration  of  the  said  Joseph 
giving  up  other  things  of  the  value  of  301. 
and  of  five  shillings  in  hand  paid,  the  said 
Benjamin  doth  thereby  release  and  relin- 
quish to  the  said  Joseph  all  his  right,  title, 
and  interest  in  Mordicai,  Nan,  Priscilla, 
I/awBon,  Ben,  and  Milly. 

They  find  that  between  the  4th  of  Decem- 
ber, 1787,  and  the  24th  of  March,  1788,  Joseph 
Brock,  the  defendant,  was  possessed  of  the 
slaves.  Nan,  Priscilla,  Gabriel,  and  Lrawson, 
as  of  his  own  property,  and  gave  them  to 
Benjamin  Robinson  as  part  of  his  daughter's 
fortune. 

If  upon  the  whole  matter  the  Court  shall 


106 


I   HEN.  &M. 


ROBINSOK'S  Adm'R  V.  BrOCK. 


220-222 


be  of  opinion  for  the  plaintiff,  they  find  for 
him  all  the  ftlaves,  &c.   and  damages.    But 
if  the  Court  ahall  t>e  of  opinion  that 
220      the  'plaintiff  is  entitled  only  to  Reu- 
ben, Liaee,  Jane,  and  Jerry,  they  find 
them  for  the  plaintiff,  or    their  respective 
valnes,  &c.  and  1001.  damag-es.    The  plaintiff 
is  administrator  of    B.  Robinson  with  the 
will  annexed.    The    Court  g-ave  judgment 
in  favour  of  the  defendant,  and  the  plaintiff 
appealed  to  this  Court. 
The  counsel  for  the  appellant  contended : 
1.  That,  upon  the  death  of  Mrs.  Robinson 
without  a  child,  all  the  slaves  named  in  the 
deed  of  March,  1788,  vested  in  B.   Robinson, 
the  husband — as  well  those  which  were  to  go 
to  the   heirs  of  the  wife,  as  the  others,  he 
being  entitled  thereto  jure  marito,  as  l>eing 
personal  estate. 

2d.  That  nothing  passed  by  the  deed  of 
1794,  to  Joseph  Brock ;  the  conveying  being 
founded  upon  a  consideration  of  his  releas- 
ing, &c.;  which  he  is  not  found  to  have  done. 
Id.  That  B.  Robinson's  having  always 
continued  in  possession  of  the  slaves  until 
his  death  is  a  proof  that  nothing  was  in 
tended  or  did  pass  by  the  deeds  to  Joseph 
Brock  ;  no  delivery  being  found. 

4th.  That,  although  the  slaves,  named  in 
the  deeds  of  June,  1794,  and  February,  1792, 
should  have  passed  thereby,  yet  the  appel- 
lant ought  to  recover  Jane  and  Jerry. 

The  counsel  for  the  appellee,  on  the  other 
hand,  contends  that  the  legal  estate  in  the 
slaves  being  vested  in  John  Brock  and  his 
heirs,  by  the  deed  of  March,  1788,  disabled 
the  appellant  or  his  testator  from  recovering 
them  in  an  action  at  law. 

As  this  may  be  deemed  a  previous  question 
in  this  case,  1  shall  consider  it  first. 

It  is  a  general  proposition  that  trusts  are 
a  creature  of  equity ;  and,  where  the  object 
of  a  suit  is  to  enforce  the  performance  of  a 
trust  by  the  trustee  himself,  or  his  heirs. 
Courts  of  Equity  seem  to  have  claimed  an 
exclusive  jurisdiction  founded  upon  the  con- 
fidence reposed  in  the  trustee  by  the  party 
creating  the  trust,  and  the  fraud,  default,  or 
misconduct  of  the  trustee  himself.  But, 
where  the  injury  complained  of  does  not 
proceed  from  the  fraud  or  default  of  the 
trustee,  and  is  of  such  a  nature  as  that  a 
Court  of  I/aw  can  administer  the  remedy,  I 
have  supposed  it  no  objection  to  the  jurisdic- 
tion of  the  latter,  that  the  title  of  the  plain- 
tiff is  an  equitable,  instead  of  a  legal  one. 
Thus,  if  a  tenant  for  life  were  to  do  such  an 
act  as  would  amount  to  a  forfeiture  of  his 
estate  in  lands  held  by  another  as  trustee  in 
fee-simple  to  his  use,  with  remainder  to  the 
use  of  a  third  person  and  his  heirs,  I  should 
imagine  the  remainderman  might 
221  maintain  an  ejectment,  on  a  *demise 
laid  in  his  own  name  instead  of  that  of 
the  trustee,  or  his  heirs  :  for,  if  he  could  not, 
it  might  often  happen,  (in  this  country  at 
least,)  that,  for  want  of  knowing  the  names 
of  the  persons  in  whom  the  legal  title  was 
vested,  the  cestui  que  use  in  remainder  could 
never  obtain  possession  of  the  lands,  not- 
withstanding any  act  of  forfeiture  by,  or 
even,  the  death  of,  the  tenant  for  life.  In 
like  manner,  I  should  suppose  the  cestui  que 
use  of  a  slave  might  bring  an  action  of  tres- 
pass or  trover  against  any  person  who  should 
take  the  slaves  out  of  his  possession  ; — and 


I  can  see  no  reason  why  he  might  not,  in 
the  same  case,  maintain  an  action  of  detinue 
in  his  own  name.  I  am  therefore  not  pre- 
pared to  say  (as  a  general  proposition) 
that  the  cestui  que  use  of  a  slave  cannot 
maintain  an  action  of  detinue  in  his  own 
name ;  but  must  sue  in  the  name  of  his 
trustee,  or  his  heirs,  to  whose  names  and 
persons,  under  the  operation  of  our  present 
law  of  descents,  he  might  be  perfectly  a 
stranger  in  the  course  of  a  very  few  years. 
I  shall,  therefore,  proceed  to  consider  this 
cause  on  its  merits. 

The  plaintiff  below  founds  his  right  of  sup- 
porting this  action  upon  the  administration, 
with  the  will  of  Benjamin  Robinson  annexed, 
granted  to  him  by  a  Court  of  competent  juris- 
diction. I  shall  make  two  remarks  upon 
this  will : — First,  that  as  it  bears  date  prior 
to  the  deed  of  1788,  that  deed  operates  as  a 
revocation  of  the  will,  as  to  the  lands  and 
slaves  therein  comprised. — Secondly,  that  as 

it  contains  a  legacy  to  his  sister ,  it 

creates  a  presumption  (not  removed  by  any 
thing  contained  in  the  special  verdict)  that 
he  left  a  sister,  as  well  as  a  brother,  (the 
plaintiff,)  to  inherit  his  estate  ;  to  whom,  as 
his  heirs,  the  fee-simple  in  the  lands  and 
slaves  mentioned  in  the  deed,  and  which,  in 
the  events  which  have  happened,  were  to  go, 
(unless  otherwise  disposed  of  by  him,)  by 
the  express  provisions  in  the  deed.  And 
since  the  object  of  the  suit  is  not  only  to 
recover  the  slaves  limited  to  the  wife  and  her 
heirs,  but  those  also  which  were  limited  to 
the  husband  and  his  heirs,  I  should  conceive 
that  the  sister  also  ought  to  have  been  a 
party  to  the  suit  for  the  recovery.  For  I 
conceive  the  trust  estate  not  to  have  been 
spent  at  the  death  of  Benjamin  Robinson, 
the  husband,  for  reasons  which  will  appear 
hereafter ;  but  that  the  same  was  continued 
after  his  death,  with  the  new  uses  annexed 
thereto  ;  the  performance  of  which  in  favour 
of  the  several  cestuis  que  use,  it  be- 
222  longed  to  a  Court  '^of  Equity  to  en- 
force, in  behalf  of  the  respective  heirs 
of  the  husband  and  wife. 

By  the  act  of  1727,  c.  4,  sect.  12,  it  is  en- 
acted, that  any  slaves  settled,  conveyed  or 
devised,  with  the  same  limitations,  and  in 
the  same  deed  or  will,  with  land,  shall  be 
considered  as  annexed  to,  and  shall  descend 
and  paf»s  with  it,  from  time  to  time,  in  pos- 
session, reversion  and  remainder;  with 
a  proviso  that  such  slaves  should  be  liable 
for  any  debts  of  the  tenant  in  tail  for  the 
time  being.  If  Benjamin  Robinson  made  no 
disposition  of  them,  under  the  power  given 
him  by  the  settlement  in  1788,  they  conse- 
quently descended  with  the  land  to  his  heirs, 
who  were  entitled  to  claim  them,  as  such, 
under  the  deed,  without  the  assent  of  the 
executor  or  administrator,  and  without  his 
aid  in  recovering  them.  For,  not  being 
liable,  as  I  incline  to  think,  for  Benjamin 
Robinson's  debts,  (he  being  only  tenant  for 
life  of  the  use  of  them,)  in  case  there  had 
been  any  children  of  the  marriage,  to  whom 
they  must  have  gone,  without  incumbrance, 
under  the  limitations  in  the  deed  of  1788, 
and  there  being  no  revocation  of  the  trust 
upon  the  death  of  Mrs.  Robinson  without 
issue  ;  but  on  the  contrary,  the  trust  being 
declared  to  be  perpetual,  for  the  use  of  the 
heirs  of  both  the  husband  and  wife ;  I  am 
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strong^ly  inclined  to  think  that  the  executor 
or  administrator  of  Benjamin  Robinson 
could  have  no  right  to  sue  for  the  slaves 
limited  by  the  deed  of  1788  to  his  heirs. — 
This  would,  of  itself,  be  sufficient  to  decide 
the  fate  of  the  present  suit,  which  is  brought 
for  the  recovery  of  other  slaves,  as  well  as 
those  limited  to  the  heirs  of  the  wife  ;  since 
it  no  where  appears  that  Charles  Carter 
Robinson  (the  plaintiff)  is  sole  heir,  as  well 
as  devisee  and  administrator,  with  the  will 
annexed,  in  which  character  he  now  sues. 
The  will  (being  antecedent  to  the  deed  of 
settlement  in  1788)  cannot  operate  as  an 
appointment  under  the  deed  ;  or,  if  it  could, 
then  the  bequest  of  Jerry  and  Pallas  to  the 
sister  would  defeat  the  claim  of  the  brother 
to  them,  under  that  appointment.  For  in 
that  case  the  sister  would  derive  her  title 
from  the  deed,  and  not  from  the  will :  and 
therefore  the  executor  could  have  no  right 
to  sue  for  what  she  would  claim  independ- 
ent of  his  assent,  and,  with  the  aid  of  a 
Court  of  Equity,  enforce  without  his  con- 
currence. 

I  might  here  conclude  .my  opinion  upon 
the  present  verdict.  But  as  it  is  possible 
that  the  plaintiff,  C.  C.  Robinson,  may  unite 
in  himself  the  character  of  sole  heir  of  his 
brother,  as  well  as  that  of  admin istra- 
223  tor,  and  as  I  conceive  ^enough  appears 
upon  the  face  of  this  special  verdict  to 
enable  me  to  decide  the  whole  matter  in  con- 
troversy, I  shall  proceed  somewhat  further. 

By  the  settlement  in  1788,  the  whole  prop- 
erty therein  comprised  was  conveyed  to  a 
trustee  in  fee,  to  the  use  of  the  husband  and 
wife  for  their  joint  lives,  with  remainder  to 
the  survivor  for  life,  and  thereafter  to  the 
children  of  the  marriage:  and,  if  there 
should  be  no  child,  the  remainder  of  the 
lands,  and  certain  slaves  were  to  go  to  the 
heirs  of  the  husband,  (unless  disposed  of  by 
him,)  and,  of  the  residue  of  the  slaves,  the 
remainder  was  declared  to  vest  in  the  heirs 
of  the  wife,  if  not  otherwise  disposed  of  by 
her. 

Here  it  may  be  proper  to  observe,  that,  on 
the  death  of  the  survivor,  a  new  use,  differ- 
ent from  the  first,  was  created ;  by  which 
new  use,  the  joint  property  was  thereafter 
to  be  divided,  and  to  descend  separately  ; 
the  lands  and  one  part  of  the  slaves  to  go  in 
one  channel,  the  remainder  of  the  slaves  in 
a  different  channel.  This  new  use  could 
not  take  effect  until  the  death  of  the  survivor, 
without  any  children  of  the  marriage,  with- 
out making  any  appointment.  By  severing 
the  wife's  slaves,  with  two  others,  from  the 
lands,  which,  with  the  other  slaves,  were  to 
descend  to  the  heirs  of  the  husband,  it  was 
manifestly  the  intent  of  the  parties  that  they 
should  go  to  different  persons. 

Neither  husband  nor  wife  had  any  more 
than  an  estate  for  life,  with  power  to  ap- 
point, as  to  the  respective  parts  of  the 
property,  intended  to  go  to  their  heirs 
respectively.  I  say  respectively,  because  it 
is  impossible  to  read  the  deed,  without  under- 
standing it  in  that  manner.  The  husband 
never  was  possessed  of  any  of  the  slaves  in 
right  of  his  wife,  after  the  settlement,  by 
which  he  divested  himself  of  the  property 
which  he  acquired  therein  as  a  part  of  her 
fortune  ;  his  possession  thereafter  was  under 
the  deed  of    settlement,    consequently    his 


marital  rights  were  from  that  period  totally 
suspended,  as  long  as  he  lived.  If  the  rule 
that  deeds  shall  be  construed  according  to 
the  intention  of  the  makers,  so  far  as  they 
may  be  consistent  with  the  rules  of  law,  be 
a  sound  rule  of  interpretation  ;  and  if  it  be 
true  that  every  man  may  waive  the  benefit 
of  any  law  in  his  favour,  I  would  ask, 
whether  we  can  hesitate  to  pronounce  that 
the  intention  of  the  parties  (the  husband  as 
well  as  the  wife)  was,  that  the  slaves  limited 
to  her  heirs,  after  the  death  of  the  survivor, 
should  not  go  to  his ;  and  whether,  if 
such  was    their  mutual  intention,  we 

224  *ought  to  defeat  it  by  a  forced  con- 
struction of  the  meaning  of  the  word 

heirs : — A  word  whose  technical  sense  can- 
not, I  conceive,  be  ascribed  to  marital  rights ; 
the  husband,  in  no  sense  that  I  have  ever 
understood  it,  being  heir  to  the  wife,  except 
in  a  sipgle  case  provided  for  in  our  law  of 
descents,  to  which  the  present  bears  no 
resemblance.  The  question  here  is  not  who 
is  the  wife's  heir ;  but  whether  the  husband 
is.  His  marital  rights  extend  to  every 
personal  thing  of  which  she  was  possessed, 
or  he  possesses  himself,  during  the  cover- 
ture ;  and,  in  the  event  of  surviving  her, 
his  right  to  administer  upon  her  personal 
property  not  reduced  to  possession,  super- 
sedes all  others  ;  and  the  law  protects  him 
from  distributing  it  when  recovered. 

But  this  right,  I  conceive,  he  has  given  up, 
in  the  present  case,  by  the  settlement ;  and 
the  wife,  as  to  the  slaves  reserved  to  her 
heirs,  was  to  be  regarded  as  a  feme  sole. 
But,  as  her  heir,  he  can  claim  nothing,  un- 
less, indeed,  she  shall  not  have  left  a  single 
relation  in  the  world  ;  and  that,  only  under 
the  express  provision  of  our  law  of  descents. 
The  description  of  next  of  kin  of  the  wife 
can,  in  no  respect,  apply  to  the  husband  :  he 
is  entitled  to  the  personal  property  of  his 
wife  jure  mariti,  3  Ves.  jun.  246,  247.  The 
case  is  perfectly  parallel,  where  the  person 
to  succeed  to  the  personal  estate  of  the  wife 
is  described  as  her  heir.  He  cannot  be 
entitled  under  that  description.  But  it  was 
urged  at  the  bar,  that  the  husband,  being 
found  to  have  died  possessed  of  the  slaves, 
his  executor  had  no  occasion  to  administer 
upon  the  wife's  estates,  in  order  to  maintain 
a  suit  for  the  recovery  of  her  property  in 
action  ;  because,  where  the  husband  is  in  pos- 
session of  the  property  of  the  wife,  he  is  not 
obliged  to  administer  upon  her  estate. 

Neither  the  fact,  nor  the  conclusion  drawn 
from  it,  appears  to  me  to  apply  to  the  prin- 
ciple of  law  there  relied  on.  I  have  said  the 
husband  (after  the  deed  of  settlement  was 
made)  never  was  possessed  of  the  slifves,  as 
husband,  but  as  cestui  que  use  under  the 
deed :  and,  as  a  trust  estate  and  a  legal 
estate  cannot  be  united,  (as  was  decided  in 
the  case  of  Roy  v.  Garnett,  2  Wash.  9,)  his 
rights  under  the  deed  of  settlement  inter- 
posed between  his  marital  rights  and  the 
possession  acquired  under  the  deed  of 
settlement,  so  as  to  prohibit  their  union 
altogether ;  and,  since  his  possession  was 
never  as  husband,  no  right,  as  husband, 
could,  I  apprehend,  be  transmitted  to  his 
executor  or  administrator,  in  virtue  of  that 
possession.  His  representatives,  therefore, 
must  resort  to  the  same  course  which 

225  the  *husband  himself  must  have  pnr- 


108 


IHEN.  &M. 


Robinson's  Adm'r  v.  Brock. 


226-227 


8ued  to  recover  the  slaves  or  other  prop- 
erty of  his  deceased  wife,  which  he  had 
never  reduced  to  his  legal  possession  ; — by 
taking  out  letters  of  administration  on  her 
estate. 

We  now  come  to  that  point  of  the  cause 
upon  which  the  appellant's  counsel  seemed 
to  rely  with  great  confidence  :  the  operation 
of  the  deeds  of  1792  and  1794  to  Joseph  Brock 
from  Benjamin  Robinson. 

The  consideration,  mentioned  in  the 
former  to  Joseph  Brock,  being  for  money 
before  paid  and  advanced,  there  is  no  doubt 
that  at  law  it  was  good  and  v&lid  ;  and  since 
this  is  not  a  question  between  the  creditors 
of  Benjamin  Robinson  and  his  vendee,  the 
remaining"  in  possession  (especially  as  the 
deed  was  made  a  record  in  due  time)  is  of  no 
importance  whatsoever.  Whether  intended 
as  a  mortgage  or  not,  is  a  question  for  a 
Court  of  Equity.  And  if  the  plaintiff  had 
brought  his  suit  in  equity,  as  under  all  the 
circumstances  of  this  case  I  think  he  ought, 
no  doubt  that  the  Court  would  have  made 
sach  a  decree,  as  a  due  consideration  of  that 
question  would  have  required. 

The  consideration  for  the  second  deed, 
seems,  in  part,  to  be  founded  on  the  primi- 
tive intention  of  the  parties  to  the  deed  of 
settlement  in  1788  ;  and  for  the  purpose  of 
explaining  the  same ;  together  with  some 
beneficial  concessions  from  Joseph  Brock  to 
Benjamin  Robinson  ;  as  well  as  five  shillings 
paid  in  hand  ;  a  circumstance  which  I  con- 
ceive sufficient  to  establish  a  legal  consider- 
ation, executed  on  the  part  of  Joseph  Brock  ; 
and  there  cannot,  I  presume,  be  a  doubt  that 
a  Court  of  Equity  would  enforce  the  per- 
formance of  the  covenant,  on  his  part,  to 
execute  the  release  as  to  Alice  and  her  three 
children  ;  which  is  the  only  executory  part  of 
the  deed. 

But  there  is  another  point  of  view  in  which 
both  these  deeds  may  be  considered,  which 
leaves  no  room  for  doubt  in  my  mind.  By 
the  deed  of  settlement  of  1788,  a  power  of 
appointment  is  reserved  to  Benjamin 
Robinson,  as  to  the  lands  and  slaves  which, 
in  the  events  which  have  happened,  were  to 
descend  to  his  heirs.  These  deeds  as  to  those 
slaves,  are  a  good  and  effectual  appointment 
under  that  power.  And,  with  respect  to 
those  which  were  to  descend  to  the  heirs  of 
his  wife,  if,  under  that  provision,  he  had  any 
claim  or  title  to  them,  I  conceive  it  to  have 
been  completely  released  and  transferred 
by  the  deed  executed  to  the  defendant  in 
1794.  Upon  every  ground,  therefore,  I  am  of 
opinion     that     the     judgment     should     be 

affirmed. 
226  *I  have  omitted  saying  any  thing  on 
the  point  of  severing  the  damages, 
conceiving  it  to  be  perfectly  out  of  the  ques- 
tion. If  the  fact  be  that  Charles  C.  Robinson, 
unites  in  himself  the  character  of  sole  heir 
to  Benjamin  Robinson  as  well  as  his  admin- 
istrator ;  might  it  not  be  proper  to  award  a 
venire  de  novo,  in  order  that  the  title  to  Jane 
and  Jerry,  noticed  by  Mr.  Williams  in  his 
argument,  may  be  more  satisfactorily  ex- 
plained, than  in  the  present  verdict  ?  To 
which  it  may  be  answered :  The  judgment 
in  this  suit  cannot  operate  as  a  bar  to  the 
plaintiff's  recovery  of  those  slaves  (if  entitled 
to  them)  under  the  limitations  in  the  deed  of 
settlement.    I  therefore  conceive  no  venire 


de  novo  should  be  awarded — but  the  judgment 
be  affirmed  in  toto. 

JUDGE  ROANE.  The  slaves  mentioned 
in  the  declaration,  fall  under  the  several  fol- 
lowing classes  :  viz. — Mordicai,  I^awson,  Ga- 
briel, and  Nan,  are  the  survivors  of  those  lim- 
ited to  the  wife  of  B.  Robinson  and  her  heirs 
by  the  deed  of  March,  1788: — Reuben  and 
L/isee  were  conveyed  to  Joseph  Brock  by  the 
deed  of  1792  :— Ben  and  Milly  were  conveyed 
to  him  (together  with  Mordicai,  Nan,  Gabriel, 
and  Lawson)  by  the  deed  of  June,  1794  ;  and 
Jane  and  Jerry  (who  complete  the  number 
8ued  for)  are  alleged  to  be  sufficiently  found 
by  the  appellee,  by  that  part  of  the  verdict, 
which  states  **that  the  slaves  in  the  declara- 
tion mentioned,  are  the  slaves  named  in  the 
indenture  of  the  24th  of  March,  1788,  or  the 
increase  of  the  females  therein  also  named.'^ 

It  is  not  found,  however,  (although  ex- 
tremely important  in  this  case,)  whether 
Jane  and  Jerry  were  descended  from  the 
female  slaves  limited  to  the  wife,  or  those 
limited  to  the  husband  by  the  deed  of  1788  ; 
nor  is  it  found  that  Jerry  was  so  descended  ; 
on  the  contrary  it  appears  that  a  slave  named 
Jerry  is  limited  by  the  deed  of  1788  to  the 
husband  and  his  heirs,  and  it  does  not  appear 
that  any  slave  of  this  name  has  been  duly 
conveyed  to  the  appellee. 

I  have  been  thus  particular  in  the  classi- 
fication of  the  slaves,  because  it  is  evident 
that  they  severally  fall  within  distinct  points 
of  consideration. 

As  to  the  first  class  above  stated,  they 
bring  us  to  the  construction  of  the  deed  of 
1788 ;  and  it  is  necessary  to  decide,  whether, 
in  the  events  which  have  happened,  the 
appellee  (the  father  and  heir  of  the  wife)  or 
the  intestate  of  the  appellant  (her  hus- 
band who  survived  her)  is  -entitled 
227  *to  the  slaves  comprehended  in  this 
class.  I  am  of  opinion  that,  upon  the 
true  construction  of  that  deed,  a  limitation 
to  the  husband  longer  than  for  his  life  was 
not  contemplated  ;  although  in  general,  a 
husband  surviving  his  wife  and  becoming 
her  administrator  is  not  bound  to  distribute 
her  personal  goods.  In  the  event  of  her  sur- 
viving him,  in  the  case  before  us,  the  father 
would  clearly  succeed  as  her  heir :  and  in 
the  contrary  event,  the  husband  was  entitled 
to  hold  her  share  as  survivor,  during  his 
life,  by  the  very  terms  of  the  deed  ;  a  provi- 
sion which  would  have  been  wholly  unneces- 
sary, if  the  present  pretensions  of  the 
appellant  are  correct.  His  right  to  her 
slaves,  stipulated  by  the  deed,  in  the  event 
of  his  surviving  her,  forestalled  and  waived, 
as  to  the  slaves  in  question,  his  general 
right  as  a  husband  to  hold  the  personal  goods 
of  his  wife  dying  in  his  life-time,  without 
account ;  and,  taken  in  connexion  with  other 
circumstances  apparent  on  the  deed — (such 
as  her  right  to  dispose  of,  and  appoint  her 
slaves  to  whomsoever  she  pleased) — shews 
evidently  the  intention  to  be,  that,  quoad  the 
slaves  in  question,  she  was  to  be  considered 
as  a  feme  sole  :  and  imports  a  renunciation 
of  the  marital  rights  of  her  husband  touch- 
ing the  same.  In  the  event  of  a  total  failure 
of  children,  the  negroes  were  to  go  respec- 
tively into  the  several  families  of  the  hus- 
band and  wife  : — it  is  a  strong  circumstance 
shewing  this,  that  four,  out  of  six,  of  the 
slaves  limited  to  the  wife,  were  received  with 
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her  as  her  portion  ;  and  the  other  two  might 
have  been  added,  in  consideration  of  other 
articles  of  property  also  received  with  the 
wife.  As  to  the  first  class  of  slaves  above 
mentioned,  therefore,  the  title  is  with  the 
appellee,  under  the  deed  of  1788. 

With  respect  to  the  slaves  Reuben,  and 
Lisee,  and  Ben,  and  Millj,  tbej  passed 
tinder  the  deeds  of  1792  and  1794.  In 
both  those  deeds  a  money  considera- 
tion is  expressed  to  have  been  received 
in  part ;  and,  therefore,  as  the  appellee  is 
also  found  to  have  been  in  possession  thereof, 
his  title  at  law  seems  complete.  With  re- 
spect to  the  negro  Jane  the  verdict  is  too 
uncertain  for  us  to  act  upon  it.  If  she  were 
descended  from  a  female  slave  limited  to  the 
wife  by  the  deed  of  1788,  she  is  the  property 
of  the  appellee,  but  if  from  one  limited  to 
the  husband,  she  is  the  property  of  the 
appellant.  As  to  Jerry,  we  must  either  take 
it  that  he  is  the  same  slave  who  is  limited 
to  the  husband  by  the  deed  of  1788,  (which, 
though  perhaps  the  better  opinion,  we 
ought  not  to  presume  on  a  special  ver- 
228  diet,)  *or,  if  descended  from  one  of  the 
female  slaves,  he  stands  in  the  same 
doubtful  predicament,  as  to  his  descent,  as  I 
have  already  stated  to  exist  in  the  case  of 
Jane.  A  venire  facias  de  novo  ought  to  go 
as  to  those  slaves,  and  then  the  difficulty 
may  be  corrected  as  to  the  apportionment 
of  the  1001.  damages:  I  should  (as  at  present 
advised)  feel  a  difficulty  in  making  this  sever- 
ance, if  a  venire  de  novo  were  not  awarded. 

With  respect  to  the  objection  to  the  action 
at  law,  in  this  case,  in  consequence  of  the 
legal  estate  being  alleged  to  be  in  the  trus- 
tees, under  the  deed  of  1788, 1  think  the  posi- 
tion of  the  appellant's  counsel,  **that  on  the 
death  of  the  husband  and  wife  without  chil- 
dren the  trust  was  executed,'*  is  correct.  But 
if  it  were  not,  still,  upon  the  principles 
and  reasoning  in  some  of  the  English 
cases,  I  think  the  objection  ought  not 
to  prevail  in  this  case. — For  example,  in 
the  case  of  Goodtitle,  on  the  demise  of 
Hart  V.  Knot,  (Cowp.  43,)  it  is  said, 
(page  46,)  '*that  it  has  often  been  determined 
that  an  estate  in  trust,  merely  for  the  benefit 
of  the  cestui  que  trust,  shall  not  be  set  up 
against  him  ;  any  thing  shall  be  rather  pre- 
sumed :  nor  shall  a  man  defend  himself,  by 
any  estate,  which  makes  part  of  the  title 
of  the  lessor  of  the  plaintiff."  It  is  said, 
however,  that,  being  now  on  a  special  ver- 
dict, we  can  presume  nothing.  Agreed  :  but, 
as  it  is  not  negatively  stated,  that  there  was 
in  this  case  no  surrender,  and  as  such  a  one 
may  actually  have  existed ;  the  objection, 
in  this  case,  (if  there  was  any  thing  in  it,) 
would  perhaps  justify  the  Court,  rather  than 
overrule  the  action  on  this  ground,  to  award 
a  venire  de  novo  for  the  purpose  of  having 
the  case  made  more  complete. 

With  respect  (more  particularly)  to  the 
interest  limited  to  the  husband,  (and  the 
same  in  relation  to  that  of  the  wife,)  by 
the  deed  of  1788 — I  consider  it  as  a  limitation 
to  him  for  life  of  the  land  and  slaves  in  his 
own  share : — remainder  to  his  heirs  ;  and 
that  the  interposing  of  eventual  and  partic- 
ular estates,  between  these  limitations,  does 
not  prevent  their  union  in  the  husband,  so  as 
to  give  him  an  absolute  title ;  subject, 
however,  to  the  chance  of  survivorship  on 


the  part  of  his  wife,  and  to  the  contingenc j  of 
their  having  children.  I  understand  it  to  be 
a  rule,  that  whatever  words  would  give,  in 
the  disposition  of  real  estate,  an  express 
estate  tail,  and,  a  fortiori,  a  fee-simple,  'will, 
in  the  disposition  of  personal  goods,  carry 
the  whole  interest:  (2  Fonb.  81,  and  the 
cases  there  cited  ;)  and  I  see  no  neces- 
sity   for    construing    the    limitation 

229  *in    question    otherwise  than    if   the 
estates    limited    to  the  husband   and 

wife,  respectively,  had  been  by  separate 
and  distinct  deeds  or  clauses.  The  giving 
the  husband,  in  case  of  his  surviving  his 
wife,  an  additional  right  for  his  life  in  her 
slaves  (and  vice  versa)  cannot  vary  the  true 
construction  of  the  interests  limited  to  him, 
as  to  his  own  slaves,  although  (possibly,  for 
brevity  and  convenience)  the  two  limitations 
may  seem  consolidated  in  one  clause.  As  to 
the  idea  of  the  slaves  being  annexed  to,  and 
descending  with  the  land,  under  the  act  of 
1727,  however  that  act  might  apply  in  this 
case,  (as  to  which  I  give  no  opinion,)  yet 
clearly,  this  condition  can  only  exist  during 
the  existence  of  the  particular  estate  for 
life  or  lives. — It  can  never  exist  after  the 
interest  has  become  entirely  absolute,  and 
all  the  intercepting  estates  are,  either  ex- 
tinct, or  have  never  taken  place. 

Under  every  view  of  this  case,  however, 
I  am  of  opinion  that  a  venire  facias  de  novo 
ought  to  be  awarded,  for  the  purposes  above 
mentioned. 

JUDGE  FLrEMING.  The  counsel  for  the 
appellant,  in  this  cause,  has  stated  five  dif- 
ferent grounds,  on  which  the  judgment  of 
the  District  Court  ought  to  be  reversed. 

1st.  That,  by  the  deed  of  1788,  Mrs.  Robin- 
son having  died  in  the  life-time  of  her  hus- 
band, he  became  entitled  to  all  the  slaves  in 
that  deed  named,  to  one  moiety  under  the 
deed,  and  the  other  as  heir  to  his  wife. 

2d.  That  nothing  passed  to  the  defendant 
by  the  deed  of  1794  ;  the  conveyance  being 
in  consideration  of  his  conveying  Alice  and 
her  three  children,  which  it  doth  not  appear 
he  hath  done. 

3d.  That  nothing  passed  by  the  deed  of 
1792,  as  Robinson  continued  in  possession 
of  the  slaves  till  his  death,  in  1795. 

4th.  Because  he  had  no  power  to  dispose 
of  the  slaves  under  such  appointment  as 
was  contemplated  by  the  indenture  of  17^, 
which  neither  of  the  papers  are :  and, 

5th.  If  all  the  other  points  are  against 
the  appellant,  he  ought  to  have  judgment 
for  Jane  and  Jerry. 

With  respect  to  the  first  point,  let  us  con- 
sider the  nature  of  the  deed,  and  the  true 
objects  and  intentions  of  the  parties  to  it. 

Although  it  was  executed  after  the  mar- 
riage between  Ben jamin  Robinson  (the  in- 
testate of  the  appellant)  and  Susanna  Brock 
took  effect,  yet  it  was,  as  stated  in  the  deed 
itself,  the  consummation  of  a  contract 

230  that  existed  *previous  to  the  marriage, 
in  consequence  of  its  having  been  then 

in  contemplation ;  and  was  to  operate  as  a 
marriage  settlement,  or  jointure  to  the  wife, 
and  to  be  a  complete  bar  to  any  claim  of 
dower  in  her  husband's  estate,  in  case  she 
should  survive  him. 

The  first  object  of  the  deed,  which  was  in 
the  nature  of  a  trust  to  John  Brock,  was  a 
provision  for  Robinson  and  wife,  during  their 
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joint  lives,  and  for  the  survivor  of  them  dur- 
ing life — ^and  then  a  provision  for  such  chil- 
dren or  child  as  might  be  the  fruit  of  their 
marriage — but  if  no  such  children  or  child, 
(which  was  tmlj  the  case,)  then  the 
lands  and  slaves  which  originally  be- 
longed to  the  said  Benjamin,  except 
two  slaves,  Mordicai  and  Alice,  to  be 
held  in  trust  for  the  heirs  of  the  said 
Benjamin r  or  to  be  disposed  of  as  he  should 
appoint  and  direct ;  and  that  Nan,  Priscilla. 
Gabriel,  and  Lawson,  (the  four  he  received 
as  part  of  his  wife's  portion,)  and  also  Mor- 
dicai and  Alice,  (two  of  his  own  stock,) 
with  their  future  increase,  to  be  held  in  trust 
forever,  for  the  use  of  the  heirs  of  the  said 
Susanna,  or  to  be  disposed  of  as  she' should 
appoint  and  direct.  What  then  was  the  true 
intention  and  understanding  of  the  parties 
to  this  deed,  at  the  time  it  was  made,  in  case 
there  should  be  no  issue  of  the  marriage  ? — 
The  answer,  to  my  mind,  seems  obvious  and 
plain,  that  the  lands  and  certain  slaves 
enumerated  in  the  deed,  should  (on  the  death 
of  the  survivor)  go  to  the  family  of  the  said 
Benjamin  Robinson  ;  and  that  the  other  six 
(particularly  named)  and  their  future  in- 
crease, should  go  into  the  family  of  the  said 
Snsanna,  to  wit,  the  family  of  Brock.  And 
such  appears  to  have  been  the  understanding 
and  opinion  of  Benjamin  Robi-nson  himself, 
(the  principal  party  to  the  deed,)  who,  after  the 
death  of  his  wife,  recites,  in  his  deed  of  1794, 
'*that  the  said  six  slaves  (particularly  nam- 
ing them)  will,  on  his  death,  descend  to  her 
father,  Joseph  Brock,  or  his  *' heirs  :*'  and 
the  safest  rule  of  interpreting  deeds  and 
contracts,  is  to  construe  them  according  to 
the  intention  and  understanding  of  the 
parties,  at  the  time  of  making  them. 

It  could  never  have  been  in  contemplation 
of  the  parties,  that  in  case  of  the  death  of  said 
Susanna  without  a  child,  and  without  having 
made  a  disposition  of  the  six  slaves,  her 
surviving  husband  should  take  them,  as  her 
heir.  Robinson  himself  entertained  no  such 
idea.  If  there  are  any  cases  in  the  English 
books  that  seem  to  contravene  this  construc- 
tion of  the  deed,  they  are  founded 
231  *on  general  principles,  and  where  no 
express  provision  is  made  for  the 
contingency  which  has  happened  in  this 
case. 

2d.  With  respect  to  the  second  point, 
"that  nothing  passed  to  the  defendant  by 
the  deed  of  1794  ;  the  conveyance  being  in 
consideration  of  his  conveying  Alice  and 
her  three  children,  which  it  doth  not  appear 
he  hath  done." 

To  this  it  may  be  answered,  it  is  presum- 
able that  Alice,  with  her  children,  was 
given  up,  because,  though  it  is  not  so  found 
in  the  verdict,  she  is  not  named  in  the 
declaration  ;  but  there  is  a  consideration  in 
money  mentioned  in  the  deed  to  have  been 
received,  sufficient  to  give  it  validity  ;  and, 
by  Robinson's  own  acknowledgment,  he  had 
only  a  life  estate  in  the  negroes,  which 
terminated  by  his  death,  in  the  year  1795. 

3d.  The  third  point  is,  "that  nothing 
passed  by  the  deed  of  February,  1792,  as 
Robinson  continued  in  possession  of  the 
slaves  therein  named,  till  his  death,  in 
1795.'» 

This  appears,  on  the  face  of  it,  an  absolute 


deed,  for  a  valuable  consideration,  and  was 
duly  recorded ;  but  as  the  slaves  remained 
in  Robinson's  possession,  it  might,  perhaps, 
have  been  intended  by  the  parties  to  have 
operation  only  as  a  mortgage,  and,  admitting 
that  to  be  the  case,  it  was  incumbent  on  Rob- 
inson or  his  representative  to  exhibit  a  bill  in 
a  Court  of  Equity,  to  redeem  the  mortgaged 
slaves  ;  and  to  shew  that  he  had  refunded 
the  money,  with  interest,  advanced  for  him 
by  Brock,  and  that  he  had  also  indemnified 
him  for  the  suretyship  and  engagements 
entered  into  on  his  account,  as  stated  in  the 
said  deed,  as  one  of  the  considerations  on 
which  it  was  made.  4th.  The  fourth  point 
is,  '*that  Robinson  had  no  power  to  dispose 
of  the  slaves  under  such  appointment  as  was 
contemplated  by  the  indenture  of  1788,  which 
neither  of  the  papers  are." 

This  objection  might,  perhaps,  have  had 
some  weight,  with  respect  to  the  deed  of  1792, 
which  was,  probably,  made  in  the  life-time 
of  Mrs.  Robinson,  (though  it  doth  not  so 
appear,)  had  there  been  children,  or  a  child, 
of  the  marriage ;  as  Hannah  was  one  of  the 
negroes  mentioned  in  that  deed,  and  was 
also  included  in  the  deed  of  1788 ;  but,  as 
circumstances  now  appear,  it  can  have  no 
weight. 

5th.  The  fifth  objection  is,  "that  if  all  the 
other  points  are  against  the  appellant,  he 
ought  to  have  had  judgment  for  Jane  and 

Jerry." 
232  *With  respect  to  Jerry,  he  being 
named  in  the  deed  of  1788,  and  not 
being  in  the  class  allotted  to  Susanna,  and 
to  her  heirs,  in  case  of  her  dying  wi1;hout 
issue,  and  without  disposing  of  them,  it 
seems  to  me  that  the  right  to  him  is  in 
the  appellant,  for  the  recovery  of  whom  he 
might  well  maintain  an  action,  as  ad- 
ministrator of  Benjamin  Robinson  ;  but, 
with  respect  to  Jane,  she  is  not,  I  believe, 
mentioned  in  the  record,  except  in  the  decla- 
ration and  verdict,  which  seems  imperfect 
and  unsatisfactory  in  this,  that  it  finds  "  that 
the  slaves  in  the  declaration  mentioned,  are 
the  slaves  named  in  the  indenture  of  1788, 
or  the  increase  of  the  females  therein  also 
named  ;  "but  doth  not  distinguish  whether 
the  said  increase,  or  any,  and  what  part  of  it, 
be  of  the  class  allotted  to  the  said  Susanna, 
or  of  that  retained  in  the  family  of  the  said 
Benjamin  Robinson  ;  and  how  the  appel- 
lant's title  to  Jane  accrues,  I  am  at  a  loss  to 
discover.  I  am,  therefore,  of  opinion,  that  a 
venire  de  novo  ought  to  be  awarded. 

JUDGE  LYONS.  I  have  not  formed  any 
certain  opinion,  but  as  three  Judges  have 
concurred,  my  declaring  one  positively  is  of 
no  consequence  in  determining  the  cause.  I 
conceive  it,  therefore,  unnecessary  to  delay 
the  decision  by  the  Court ;  but,  as  I  had 
some  doubts  respecting  it,  I  will  mention 
them  ;  supposing,  however  that  in  some  of 
them  I  muat  be  in  an  error  ;  since  three 
Judges  differ  from  me,  and  give  a  decided 
opinion. 

The  law,  I  conceived,  was  well  settled, 
that,  where  an  estate  was  given  to  A.  for 
life,  with  a  remainder  to  his  heirs  general ; 
or  with  a  power  to  give  or  appoint  to  others 
at  pleasure,  and  no  limitation  over,  (for 
want  of  appointment,)  to  any  but  heirs  gen 
eral,  an  absolute  estate  in  fee  vested  in  A. 
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especially  in  a  chattel ;  and  that  it  made  no 
difference  whether  a  use  only  was  so  given, 
or  a .  legal  estate  ;— f or  a  trust  is  a  creature 
of  equity,  and  governed  by  the  same  rules 
in  equity,  as  a  legal  estate  is  at  law  ;  it  being 
the  maxim  in  such  cases,  that  equitas  se- 
quitur  legem.  2  Chan.  Cases,  64;  2  Ventr. 
350  ;  1  Fonb.  146,  7,  8  ;  1  Chan.  Cases,  265  ; 
1  Fonb.  302,  3,  4. 

Again  ;  it  is  a  rule  of  law  that  a  term 
(which  is  a  chattel  real)  given  to  one  and 
his  heirs  shall,  nevertheless,  go  to  his  exec- 
utors ;  (1  Vern.  163,)  and  another  rule,  that 
an  estate  for  life  is  merged  in  a  remainder 
in  fee,  as  soon  as  both  are  united  in  the 
same  person. 

In  this  case,  slaves  were  conveyed  to  John 
Brock,  in  trust  for  the  use  of  Robin - 
233  son  and  wife,  for  their  joint  *lives,  and 
the  life  of  the  survivor  ;  as  a  jointure 
to  her  in  lieu  of  dower,  &c.  and,  after  their 
deaths,  in  trust  for  the  children  of  the  mar- 
riage, &c.  but,  if  there  should  be  no  such 
child,  then,  certain  slaves  for  the  use  of  the 
heirs  of  the  husband,  or  for  the  use  of  such 
person  as  he  »hould  direct  and  appoint,  and 
other  slaves  for  the  use  of  the  heirs  of  the 
wife,  (not  saying  her  next  a-kin,)  or  to  be 
disposed  of  as  she  should  appoint,  &c.  The 
wife  died  in  the  lifetime  of  the  husband 
without  any  child,  and  without  having  made 
any  appointment  or  disposition  of  the  slaves  ; 
— and  the  question  is,  who  is  entitled  to 
them?— 

The  husband  is  the  legal  heir,  or  repre- 
sentative of  the  wife  as  to  her  personal  es- 
tate, which  vests  in  him,  immediately  on 
her  death,  as  her  administrator,  without  ac- 
count or  distribution. — If  in  possession,  he 
need  not  administer ;  but,  if  not  in  posses- 
sion, he  has  a  right  to  administer  ;  and  the 
right  is  said  in  1  Wils.  169,  to  be  transmis- 
sible to  his  executors  ;  but  the  correctness  of 
the  last  position  appears  to  me  to  be  doubt- 
ful. 

Money  ordered  to  be  settled  on  the  wife  be- 
longs to  the  husband,  1  Fonb.  103,  313.— But 
the  trust  in  this  case  continued  for  the  life 
of  the  husband,  and  to  his  heirs  forever  ;  so 
that  he  had  no  legal  estate  in  what  was  lim- 
ited to  his  heirs  and  appointees,  after  the 
death  of  his  wife  or  during  his  own  life,  &c. 
That  trust  was  surely  useless ;  inserted 
merely  currente  calamo ;  and  should  be  re- 
jected as  idle,  and  answering  no  purpose 
after  the  death  of  the  wife.  See  Parkhurst 
V.  Smith,  Willes,  327. 

But  it  is  said,  "the  husband  by  the  deed 
gave  up  all  his  marital  rights,  and  she  held 
as  a  feme  sole ;  as  in  the  case  of  Shermer 
and  Shermer,   1  Wash.  266.'* 

In  that  case  the  wife  (who  survived)  held  an 
estate  for  life  under  her  husband's  will ;  with 
a  remainder  to  whomever  she  should  think 
proper  to  make  her  heirs ;  which  gave  her  a 
fee  or  absolute  property,  in  the  same,  man- 
ner as  if  devised  to  her  and  her  heirs ;  and, 
of  course,  her  own  relations  took  the  estate  : 
but,  is  that  in  any  thing  like  the  present 
case,  where  the  husband  survived  ?— Sup- 
pose the  estate  had  been  given  or  devised  to 
her  by  a  third  person,  or  even  her  father,  in 
the  same  words,  and  the  husband  had  sur- 
vived ;  would  he  not  have  taken  the  personal 
estate  as  her  administrator  ? — If  a  husband 


agrees  that  his  wife  may  dispose  of  her  per- 
sonal chattels  by  deed  or  will,  and  she  does 
neither ;  does  it  bar  or  deprive  him  of  his 
legal  right  to  them  as  survivor  and  adminis- 
trator, when  there  is  no  special  limitation 
over,  (in  default  of  her  appointment,)  other 
than  to  heirs  general,   not  saying  of 

234  *her  own  kindred  ?    I  do  not  recollect 
to  have  heard  it  disputed  l>efore   that 

the  answer  to  this  question  should  be  in  the 
negative.     See  1  Fonb.  443. 

I  conceive  that,  after  the  death  of  the  wife 
in  the  life-time  of  the  husband,  without  child 
or  appointment,  the  trust  was  at  an  end,  as 
useless  ;  and,  surely,  all  his  own  part  of  the 
slaves,  or  the  slaves  settled  on  himself,  were 
then  liable  to  his  debts,  as  his  own  absolute 
property  ;  the  trust  being  at  an  end  as  to  his 
part,  even  if  it  continued  on  his  wife's  part 
to  preserve  it  for  her  heirs  at  his  death. 
Can  a  man  convey  slaves  to  trustees  for  the 
use  of  himself  for  life,  with  a  remainder  to 
his  own  heirs  or  appointees  forever,  to  pro- 
tect them  from  his  creditors,  and  to  defeat 
those  creditors  of  their  just  claims?— On  the 
death  of  the  wife  without  child,  the  estate 
for  life  (in  his  own  share  of  the  slaves,  at 
least)  was  merged  in  the  remainder  to  his 
own  heirs,  and  he  had  a  fee  or  entire  prop- 
erty in  them:  the  future  trust  therefore,  as 
to  him  was  useless  and  void  ;  the  creditors 
would,  in  law  and  equity,  stand  in  the  place 
of  appointees  ;  and  so  would  his  executors. 
Willes,  327  ;  2  Chan.  Cases,  63, 78. 

The  deed  of  1794,  being  made  on  condition 
that  Brock  released  his  right  to  Alice,  (which 
he  never  did,)  I  consider  as  void  :  but  that  of 
1792,  for  the  slaves  Reuben,  I/isee,  Hannah 
and  Johnson,  may  be  sufficient  to  convey 
them,  as  a  good  consideration  is  expressed 
in  it ;  and,  although  Robinson  retained  pos- 
session until  his  death  in  1796,  the  act  of 
limitations  did  not  operate  on  the  possession  ;. 
unless  his  administrator  retained  them  after- 
wards ;  and  that  is  not  found  in  the  verdict. 
— As,  according  to  my  present  conception, 
(which  I  do  not  mean  as  conclusive,)  the 
heirs  of  Robinson  took  nothing  under  the 
deed  of  trust  of  1788,  his  brother  and  sister 
could  only  take  as  legatees  under  the  will, 
and  not  as  heirs  or  appointees  under  that 
deed. 

As  Robinson  was  in  possession  of  all  the 
slaves  at  his  death,  his  administrator  had  a 
right  to  possess  himself  of  them  ;  and,  if 
taken  from  him,  might  maintain  detinue  to 
recover  them;  but  when  taken,  or  whether 
taken  before  or  after  administration  does  not 
appear,  and  remains  uncertain. 

The  slaves  Jane  and  Jerry,  (or  one  of 
them,)  not  being  named  in  any  of  the  deeds, 
did  not  pass  to  Brock  ;  and  though  said  to  be 
descendants  of  female  slaves  named  in  the 
deeds,  are  not  found  to  be  descendants  since 
the  date  of  those  deeds.    They  mig^ht 

235  therefore    have  been  *born    before ; — 
and  nothing  can  be  presumed  in  a  spe* 

cial  verdict :  so  that,  if  I  am  wrong  in  other 
respects,  (which  is  probable,  since  all  the 
other  Judges  differ  from  me,)  I  concur  in 
opinion  with  the  rest  of  the  Court,  that,  as  a 
judgment  is  an  entire  thing,  and  the  joint 
damages,  as  found,  cannot  be  severed  by 
this  Court,  there  must  be  a  venire  de  novo. 
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Henderson  v.  Aliens. 

Thursday,  June  4. 1807. 


Special    Verdlct-Jnry    Should  Find    Facts  Not  Bvi- 

deoce.«— In  a  special  verdict  the  Jury  ousrht  not 
toflnd  the  evidence,  and  submit  to  the  Court  to 
determine  whether  certain  facts  are  to  be  in- 
ferred from  it:  but  should  find  the  facts  explic- 
itly, and  submit  to  the  Ck>urt  the  questions  of  law 
arising  thereupon. 
5lavea—  SUtute — Appilcatlon.  —  To  entitle  slaves 
broug-ht  into  this  Commonwealth  to  freedom. 
nadcr  the  2d  section  of  the  act  of  1792,  (see  Rev. 
Code,  1  vol.,  p.  186.)  It  must  appear  that  they 
were  detained  therein  by  compulsion  and  con- 
trary to  law. 

This  case  was  brought  up  by  a  writ  of 
supersedeas  to  a  judgment  of  the  District 
Court  held  at  the  Sweet  Springes.  The  plain- 
tiflFs  in  the  Court  below  (the  now  defendants 
in  error)  brought  an  action,  as  paupers,  for 
the  recovery  of  their  freedom.  There  had 
been  two  verdicts  in  the  cause ;  the  first, 
which  was  found  for  the  defendant,  (the 
present  plaintiff  in  error,)  was  set  aside,  on 
the  ground  of  surprise,  and  because  the  issue 
joined  was  considered  immaterial.  On  the 
second  trial,  the  Jury  found  a  special  verdict 
in  these  words  : 

"We  of  the  Jury,  find  the  issue  joined  for 
the  plaintiffs,  and  one  cent  damages,  subject 
to  the  opinion  of  the  Court  on  the  following 
points.  The  plaintiffs  Polly  and  Mima,  were 
bronght  into  this  state  in  January,  1794,  as 
slaves  from  Maryland,  and  were  so  prior  to 
their  arrival  here,  and  sold  to  the  defend- 
ant by  a  person  who  bought  them  there,  he 
beiag,  before  the  said  purchase,  a  resident  in 
Virginia.  In  June  following,  the  plaintiff 
Jenny  was  born.  In  October  following,  an 
application  was  made  to  this  Court,  and  the 
following  order  made  with  respect  to  the 
plaintiff's  right  by  the  Court,  viz.  'On 
the  motion  of  the  deputy  attorney  for  the 
Commonwealth,  he  is  assigned  counsel  for 
Polly  Alien,  Mima  Allen,  and  Jenny  Allen, 
to  commence  and  prosecute  a  suit  for  their 
freedom,  and  it  is  ordered,  that  Alexander 
Henderson,  who  holds  them  in  slavery,  do 
not  remove  or  abuse  them,  but  allow  them 
the  liberty  of  collecting  testimony  to  prove 
their  right  of  freedom.*  "  In  consequence  of 
which  order,  a  suit  was  instituted  and  pros- 
ecuted for  the  freedom  of  the  plaintiffs,  the 
writ  of  which  bears  date  in  May  following : 
-at  the  May  term,  1800,  being  the  22d  of  the 

month,  the  suit  was  dismissed  by 
236     *virtue  of  the  following  order  :  "Polly 

Allen,  Mima  Allen,  and  Jenny  Allen, 
plaintiffs,  against  Alexander  Henderson, 
defendant,  in  trespass,  assault  and  battery, 
and  false  imprisonment. — The  plaintiffs  not 
farther  prosecuting,  ordered  that  the  suit  be 
discontinued.'*  On  the  same  day,  another 
order  was  made  in  these  words :  **On  the 
motion  of  James  Breckenridge,  gent,  he  is 
assigned  counsel  for  Polly  Allen,  Mima  Al- 
len, and  Jenny  Allen,  to  commence  and 
prosecute  a  suit  against  Alexander  Hender- 
son, who  holds  them  in  slavery,  to  recover 
their  freedom,  and  it  is  ordered,  the  said 
Alexander  Henderson,  do  not  remove  or 
abuse  them,  and  it  is  further  ordered,  that 
the  said  Polly  Allen,  Mima  Allen,  and  Jenny 
Allen,  be  taken  into,  and  remain  in  the  cus- 
tody of  the  sheriff  of  Botetourt  County,  till 

•Special  Verdict- What  It  nust  Contaln-A  special 
verdict  must  contain  facts,  and  not  evidence  of 
facts.   Brown  v.  Ralston.  4  Rand.  504. 


the  said  Alexander  Henderson  enters  into 
bond  with  sufiScient  security,  to  the  said 
James  Breckenridge,  in  the  penalty  of  one 
thousand  dollars,  to  have  them  forthcoming, 
to  answer  the  judgment  of  the  Court  :'*  by 
virtue  of  which  order,  the  present  suit  was 
instituted  and  prosecuted,  the  capias  of  which 
bears  date  the  same  day.  •  If  the  Court  shall 
be  of  opinion,  that  under  these  circum' 
stances,  the  plaintiffs,  Polly  and  Mima,  were 
twelve  months  within  the  State,  before  the 
commencement  of  this  action,  according  to 
the  true  meaning  and  intent  of  the  second 
section  of  the  act  of  assembly,  intituled  **an 
act  to  reduce  into  one  the  several  acts  con- 
cerning slaves,  free  negroes  and  mulattoes," 
then  we  find  for  the  plaintiffs  as  to  them  ; 
but,  if  the  Court  shall  be  of  a  different  opin- 
ion, we  find  for  the  defendant  as  to  them, 
and  if  the  Court  shall  be  of  opinion,  that  the 
plaintiff  Jenny  has  a  right  to  freedom,  having 
been  born  within  five  months  after  her  moth- 
er's arrival  in  the  State,  then  we  find  also 
for  the  plaintiffs  as  to  her  ;  but,  if  the  Court 
shall  be  of  a  different  opinion,  then  we  find 
for  the  defendant  as  to  her.  On  this  verdict, 
the  District  Court  decided,  that  the  paupers 
should  recover  their  freedom  and  the  costs 
of  suit. 

Call,  for  the  plaintiff  in  error,  stated  that 
the  defendants  claimed  their  freedom,  in 
consequence  of  their  having  been  brought 
into  this  State  as  slaves,  and  of  their  having 
remained  in  the  possession  of  the  plaintiff  for 
more  than  twelve  months.  On  the  other 
hand,  the  plaintiff  contends  that  his  keeping 
them  was  an  act  of  compulsion,  and  in  con- 
sequence of  an  order  of  Court  which  he  was 

not  at  liberty  to  disobey. 
237         *He  relied  on  three  grounds  : 

1.  That  the  special  verdict  was 
insufficient,  in  not  finding  that  Henderson 
continued  to  reside  in  this  State  from  the 
time  when  the  first  action  was  brought  till 
it  was  discontinued,  and  another  suit  insti- 
tuted. It  may  indeed  be  conjectured,  but 
this  is  only  an  inference,  which  can  never  be 
resorted  to  in  a  special  verdict. 

2.  The  next  objection  (on  which  he  prin- 
cipally relied)  was,  that,  in  less  than  twelve 
months  after  the  slaves  were  brought  into 
this  State,  Henderson  was  inhibited,  by  an 
order  of  Court,  from  carrying  them  out  of  the 
State.  It  might  have  been  his  intention  to 
have  done  eo.  In  January,  1794,  the  slaves 
were  brought  into  the  State  :  in  June  follow- 
ing Jenny  was  born  :  and  in  October  of  the 
same  year,  Henderson  was  prohibited  from 
removing  them.  That  order  continued  in 
full  operation  till  May,  1800.  It  v^as  his 
duty  to  obey  it ;  and  he  would  have  been 
liable  to  an  attachment  for  disobedience. 
While  the  cause  was  depending,  he  was 
bound  to  take  notice  of  all  orders  of  the 
Court  in  relation  to  it.  From  a  well  known 
rule,  that  every  man  is  bound  to  take  notice 
of  the  proceedings  of  a  Court  of  competent 
jurisdictior:,  a  pendente  lite  purchaser  will, 
in  a  variety  of  instances,  be  bound  by  the 
judgment  or  decree  of  a  Court,  without 
actual  notice.  Whether  Henderson  had 
actual  or  implied  notice,  he  was  bound  by  it, 
and  was  not  at  liberty  to  remove  the  slaves 
out  of  the  State. 

As  to  the  child  Jenny,  the  District  Court 
unquestionably  erred  in  deciding  that  she 
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was  entitled  lo  her  freedom.  She  was  born 
a  slave  within  the  limits  of  Virginia  ;  be- 
cause she  was  born  before  her  mother's 
rijJTht  to  freedom  had  accrued. 

The  Attorney  General,  for  the  defendants 
in  error.  The  law  prohibits,  under  very 
severe  penalties,  the  bringing  of  slaves  into 
this  State. (a)  It  is  an  illegal  act,  both  in  the 
purchaser  and  vendor,  and  neither  can  de- 
serve any  favour.  Henderson  cannot  pretend 
that  he  comes  within  any  of  the  exceptions 
of  the  act ;  because  it  is  not  so  found  in  the 
special  verdict.  The  words  of  the  law,  sect. 
2,  are  explicit,  that  any  slave  brought  into 
this  State,  and  remaining  therein  one  whole 
year,  or  so  long  at  different  times  as  shall 
amount  to  a  year,  shall  be  free.  It  is  unim- 
portant in  what  manner  they  are  kept  here. 
The  provisions  of  the  law  equally  apply  to 

them. 
238  *Although  it  is  not  expressly  «found 

that  Henderson  kept  them  in  the  State 
from  the  time  when  the  first  order  was  made 
for  instituting  the  suit,  yet  enough  appears 
upon  the  face  of  the  proceedings  to  shew  it ; 
for  they  were  brought  into  the  State  in 
January,  1794,  and  the  last  order  (which  was 
made  in  1800)  refers  to  Henderson,  who 
* 'holds  them  in  possession.''  But  if  the 
Court  should  entertain  a  doubt  on  this  subject, 
a  venire  facias  de  novo  ought  to  be  awarded, 
that  this  fact  might  be  more  specially  found. 

But  it  is  said,  they  were  kept  here  under 
the  order  of  Court  of  October,  1794.  There 
is  no  finding  of  the  Jury  to  show  that  Hen- 
derson was  prohibited  from  carrying  them 
out  of  the  State  ;  and  in  a  special  verdict, 
nothing  is  to  be  presumed.  This  order  was 
irregular,  the  slaves  not  having  been  in  the 
State  twelve  months ;  nor  was  there  any 
law  to  warrant  such  order  till  1795.  It  was  a 
mere  practice,  which  might  vary  in  every 
Court.  There  was,  consequently,  no  legal 
process  restraining  Henderson  from  carry- 
ing them  out  of  the  state.  On  legal 
principles,  a  party  is  not  bound  to  take 
notice  of  a  writ  till  service  of  it.  If  this 
order  of  Court  had  been  authorised  by  law, 
still  Henderson  could  not  be  considered  as 
having  had  notice  of  it  till  it  was  served 
upon  him  ;  and  it  is  no  where  found  that  it 
was  served.  It  cannot  be  compared  to  a 
judgment  or  decree  ;  because  that  is  never 
rendered  till  after  regular  proceedings  in 
Court. 

With  respect  to  the  child  Jenny— both  on 
general  principles  and  the  act  of  Assembly, 
she  is  entitled  to  her  freedom.  On  general 
principles,  the  rule  of  law  is,  that  partus  se- 
quitur  ventrem.  The  mother  was  brought 
into  this  State  contrary  to  law.  In  the  period 
between  bringing"  her  in,  and  her  residing 
twelve  months,  she  created  an  inchoate  right, 
and  the  entire  residence  of  twelve  months  has 
relation  back  to  perfect  that  right  in  her  and 
her  posterity.  The  act  of  Assembly  (Rev. 
Code,  1  vol.  c.  103,  sect.  1,)  expressly  says, 
**that  no  persons  shall  be  slaves  within  this 
Commonwealth,  except  such  as  were  so  on  the 
17th  of  October,  1778,  and  the  descendants  of 
the  females  of  them  ;"  which  cannot  be  al- 
leged as  embracing  the  case  of  the  child 
Jenny. 

Call,  in  reply.  It  is  true  that  the  special 
verdict  does  not    find  that  Henderson  had 
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notice  of  the  order  of  Court ;  nor  was  there 
any  law  which  required  it.  From  the  prac- 
tice of  the  Courts,  in  pauper  causes, 
239  the  order  was  always  *considered  the 
foundation  of  the  writ.  It  would  have 
been  a  contempt  in  counsel  to  have  issued  the 
writ  without  such  previous  order :  and,  if  it  be 
a  part  of  the  record,  in  every  pauper  suit, 
where  is  the  difference  between  such  order 
and  a  bill  in  Chancery  7  Where  a  bill,  which 
is  the  inception  of  a  suit  in  Chancery,  is  filed, 
though  the  subpoena  be  not  served,  all  subse- 
quent purchasers  are  bound  by  it.  The  terms 
of  the  order,  and  the  practice  of  the  Courts, 
did  not  require  Henderson  to  be  called  into 
Court.  None  of  the  entries  in  the  proceed- 
ings shew  that  any  order  was  served ; 
although  it  appears  that,  in  one  stage  of  the 
business,  Henderson  was  attached  for  not 
obeying  it.  If  the  practice  of  the  Courts 
did  not  require  a  service  of  those  orders,  then 
the  case  stands  upon  the  common  ground  of 
a  record  ;  of  which  all  persons  are  bound  to 
take  notice.  It  stands  on  the  ground  of  bills 
in  equity ;  of  judcrments  which  bind  lands ; 
of  the  recording  of  deeds,  &c.  which  affect 
all  persons  ;  — being  the  judicial  act  of  a 
Court  of  competent  jurisdiction.  If  the 
Court  should  not  be  satisfied  with  his  exposi- 
tion on  this  part  of  the  subject,  he  concurred 
with  the  Attorney  General,  that  a  venire  de 
novo  ought  to  be  awarded. 

The  rule  being  to  construe  a  special  verdict 
strictly,  nothing  can  be  inferred  that  is  not 
specially  found  by  the  Jury.  In  the  present 
case,  they  have  only  furnished  evidence  by 
which  to  infer  facts.  The  conclusion  of  the 
verdict  refers  it  to  the  Court  to  infer,  from 
circumstances,  whether  certain  facts  existed 
or  not.  These  circumstances  are  merely 
conjectured.  The  jury  might  have  inferred 
facts  from  them  ;  but  the  Court  could  not. 

If  the  Court  should  be  of  opinion  that 
Henderson  (being  a  party)  was  necessarily 
bound  to  take  notice  of  the  order  of  Court, 
then  the  judgment  must  be  reversed  in  toto  ; 
but  if  they  should  not  be  satisfied  as  to  the 
practice  in  such  cases,  there  ought  to  be  a 
new  trial,  in  order  that  those  facts  may  be 
specially  found. 

Curia  advisare  vult. 

Saturday,  June  6,  1807.  The  president 
delivered  the  opinion  of  the  Court,  (consist- 
ing of  all  the  Judges,)  that  there  was  error 
in  this,  that  the  special  verdict  was  uncer- 
tain, and  insufficient  to  establish  any  facts 
proving  that  the  defendants  in  error  were 
detained  in  this  State  twelve  months,  by  the 
compulsion  of  the  plaintiff,  contrary  to  law. 
Judgment  reversed ;  verdict  set  aside,  and 
new  trial  awarded. 


240  *Willlam  Smith  and  Margaret  His  Wife, 
Late  Margaret  Carr,  Relict  and  Ad- 
ministratrix, &c.  of  William  Carr  the 
Younger,  v.  T.  Chapman,  Surviving 
Acting  Executor  and  Trustee  of  Wil- 
liam Carr  the  Elder,  and  Others.* 

Friday,  June  6,  1807. 

WIIU— Construction— Contingencies— Remoteness.  t—A 

testator  makes  three  devises,  (to  his  two  sons  and 

♦For  the  sequel  of  the  principal  case,  see  Tebbs  v. 
Duval.  17  Gratt.  351,  863, 385. 
tWllls-Constructlon— Contingencies— Remoteness.— 
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daughter,  severally.)  for  the  life  of  each  devisee: 
and.  after  his  or  her  decease,  to  his  or  her  child  or 
cbildrea;  If  none,  to  the  other  two  devisees  for 
life:  and  then  to  be  equally  divided  between  their 
children:  and  annexes  a  codicil,  in  which  he  says 
ibaL  if  all  his  children  should  die  without  issue  of 
their  bodies,  his  wife  living,  the  life  estate  should 
ffo  to  his  wife  durinff  her  natural  life,  and  after 
her  death,  remainder  toother  persons.— The  two 
sons  and  daughter  take  each  an  estate  for  life: 
and  the  remainders  over  are  ffood  and  may  take 
effect-  the  continfireucies  not  bein?  too  remote. 
tame— Same— Fee  Till  by  Implication. t— In  constru- 
ing wills  made  since  the  acts  of  Assembly,  of  1776 


Ste  principal  case  cited  with  approval  in  Newby  v. 

^'.'JlSiiISS;--P~'T.U  by  l-iplic«Ioo.-ln  Bells  v. 
Gfuesple,  5  Rand.  278,  a  will  was  made  between  the 
firet  day  of  January,  1787,  and  the  first  day  of  Jan- 
ua'r>'  1820.  In  which  the  testator,  after  firivinar  several 
tracts  of  land  to  his  sons,  says:  "I  srive  and  be- 
nueath  unto  my  son.  Pleasants,  the  land  which  I 
lent  to  my  wife  before  mentioned,  containinijr  one 
hundred  and  fifty  acres,  to  him  and  his  heirs,  after 
ihe  decease  of  my  widow,  or  sooner  if  she  marries, 
as  before  provided;  and  further  my  will  is,  that  if 
tiiber  of  my  said  sons,  to  whom  I  have  bequeathed 
lands  should  die  without  lawful  issue,  that  the  part 
allotted  them  be  equally  divided  amonar  the  suiviv- 
ine brothers,  children  of  my  last  wife."  The  ques- 
tion in  the  case  was,  what  estate  the  son,  Pleasants, 
took  in  the  land.  It  was  held  that  he  took  an  estate 
in  fee  tail,  which  was  enlarared  by  the  statute  dock- 
eting entails  Into  a  fee  simple,  and  that  the  limita- 
tion over  to  the  survlvinar  brothers  was  void.  Judge 
COALTBB  delivered  a  dissentlnar  opinion  in  which  he 
maintained  that  the  son  Pleasants  took  a  fee  simple 
estate  and  that  the  limitation  over  to  the  survlvinar 
brothers  was  good  as  an  executory  devise.  The 
majority  of  the  court  considered  that  after  the 
passing  of  the  statute  docketlnar  entails,  and  the  stat- 
ute of  1785  dispensing  with  words  of  inherlunce  to 
create  a  fee  simple,  as  well  as  before  the  passing  of 
these  statutes,  estates  tall  might  be  implied :  that 
wllLs  should  l)e  still  construed  in  the  same  manner 
and  by  the  same  rules  as  If  estates  tail  could  be 
made  But  Judgb  Co  alter  thought  that  the  ab- 
sence of  a  power  to  entail  land  was  a  circumstance  to 
be  weighed  by  the  court  when  called  upon  to  Infer 
an  estate  tail:  and  that  such  inference  should  not 
be  made  if  it  could  be  fairly  avoided,  because  noth- 
ing was  to  be  gained  thereby  in  favor  of  intention. 
for  the  estate  tall  would  be  created  In  order,  eo 
iiutaiUi,  to  destroy  It  Td  support  his  view  of  the 
matter.  Judge  Coaltbr  cites  the  principal  case,  and 
discusses  at  some  length  the  decision  therein. 

In  Jiggetts  V.  Davis,  l  Leigh  424.  Cabell,  J.,  said 
that  the  case  of  Tate  v.  Tally,  3  Call  354.  clearly  es- 
ublished  the  principle  that,  in  construing  a  will 
made  since  the  act  of  1T76,  the  court  Is  not  to  be  In- 
flaenced  by  the  consideration,  that  estates  tail  can- 
not exist  in  Virginia,  but  Is  to  be  governed  by  the 
nilesof  construction  which  prevailed  before  that 
act.  notwithstanding  the  reawn,  on  which  some  of 
those  rules  are  founded,  was  done  away  by  the 
abolition  of  estates  tail.  The  judare  said  that  there 
was  no  decision  that  militated  against  this  doctrine, 
ibongh  the  principal  case  had  sometimes  been  re- 
ferred to  as  an  opposing  decision.  He  then  takes  up 
the  principal  case,  and  after  giving  the  facts  and 
decisions  therein,  says  that  It  was  a  case  In  which  It 
was  perfectly  clear  in  the  Estimation  of  all  the  judges 
deciding  it,  that  an  estate  tail  would  not  be  implied 
even  in  England:  and  that  the  expressions  of  the 
jadges  fairly  construed  amounted  to  no  more  than 
this,  that.  In  a  case  where  an  estate  tall  would  not 
be  implied,  even  according  to  the  principles  of  con- 
stmction  which  prevail  before  1T76.  they  would  not 
now  imply  one  on  the  pretense  of  benefiting  the 
lasue.  Continuing  he  says:  "It  is  Impossible  to  put 
anv  other  construction  on  the  opinion,  even  of  Judge 
Roane,  who  used  the  strong  expression,  that  the  act 
of  1778  had  'cut  up  by  the  roots  the  pretense  of  im- 
plying an  estate  tall  for  the  benefit  of  the  issue:*  for 
he  afterwards,  in  the  same  opinion,  refers  expressly 
to  Tate  V.  Tally,  as  having  established,  that.  In  con- 
struing what  is  or  Is  not  an  estate  tall,  we  should 
refer  to  the  former  laws:  and  he  quotes,  with  ap- 
probation, the  expression  of  Judge  Fleming,  in 
Tate  V.  Tally,  'that  the  intention  of  the  act  of  1776 
was  not  to  alter  the  established  rules  of  construc- 
tion '  He.  moreover,  expressly  justifies  the  impli- 
cation of  estates  tall,  according  to  the  former  rules 
of  construction,  notwithstanding  the  reason  of 
those  rules  has  ceased.  And  that  this  was  what  he 
really  intended,  is  clearly  proved  by  the  opinion 
which  he  delivered  in  the  subsequent  case  of  Tidball 
V.  Lupton." 

In  Walker  v.  Lewis.  90  Va.  581, 19  S.  E.  Rep.  268,  it 
is  said:    *'It  was  forcibly  remarked  by  Judge  Lyons, 


and  1786,  on  the  subject  of  esutes  tall,  it  seems 
that  the  Courts  in  this  country  will  not.  by  impli- 
cation, turn  an  express  estate  for  life,  with  limita- 


in  Smith  V.  Chapman,  1  Hen.  tt  M.  240, 302,  that  since  the 
act  of  1776  abolishing  entails,  he  would  not  suppose 
a  man  Intended  to  convey  an  estate  tall  unless  plain 
and  unequivocal  words  were  used,  such  as  would  of 
themselves  create  a  fee  tail  without  resorting  to 
implication:  as  a  devise  'to  A.  and  the  heirs  of  his 
body.'  or  'to  A.,  and  If  he  die  without  issue.'  &c.;  and 
he  added  that  to  fulfil  the  plain  and  manifest  inten- 
tion of  the  donoi*  the  limitation  must  be  equally 
plain  and  express;  not  an  implied  limitation  by 
mere  construction  to  enlarge  an  express  estate  for 
life  into  an  estate  in  fee  or  fee  Uil.  See.  also,  2  MIn. 
Insts.  (4th  Ed.),  466:  Taylor  v.  Cleary,  29  Gratt.  448." 
Calava  v.  Polk.  8 Leigh  111,  and Thomason  v.  Ander- 
sons, 4  Leigh  126,  in  construing  wills  also  cite  the 
principal  case. 

Same— Same— WoitU  of  Purchase.— In  Birthright  v. 
Hall.  3  Munf.  686.  646.  a  testator,  who  died  In  1764.  de- 
vised a  tract  of  land  to  his  two  sons  "during  their 
natural  life  and  no  longer,  and  then  to  each  of  their 
eldest  sons  and  their  heirs  forever. "  Judge  Roane, 
In  his  opinion,  refers  with  approval  to  his  opinion 
in  the  principal  case  and  says  that,  according  to 
the  decision  In  that  case,  the  terms  "eldest  son  and 
his  heirs"  are  to  be  taken  as  words  of  purchase  and 
not  of  limitation,  and,  consequently  the  estate  pre- 
viously granted  Is  to  be  considered  only  as  a  life 
estate. 

In  this  same  case.  Judge  Co  alter  said:  "The 
word  'Issue'  Is  used  In  the  »tat.  de  doniit  promis- 
cuously with  the  word  ?iHrs\  and.  which  Is  a  strong 
reason  for  the  technical  sense  which  it  has  obtained, 
it  comprehends  the  whole  generation,  as  well  as  the 
word  heirs;  and  is  therefore  more  properly.  In  its 
natural  signification,  a  word  of  limitation  than  of 
purchase.  This  doctrine  is  laid  down  by  one  of  the 
judges,  in  the  case  of  Smith  and  ni/e  v.  Chapman,  1  Hen. 
rf-  Jf.  291.  as  extracted  from  the  opinion  of  Justice 
GOULD,  in  2  Wilson  324.  The  word  cA</dn?»,  on  the 
other  hand.  Is  generally  considered  a  term  of  pur- 
chase." 

In  the  win  construed  In  Robinson  v.  Robinson.  89 
Va.  916.  919. 14  S.  E.  Rep.  916.  a  testator  said:  "I  give 
to  my  children  by  her  (his  widow),  and  their  de- 
scendants at  their  death,  the  remainder  of  my 
property."  It  was  held  that  these  words  were  not 
words  of  limitation  vesting  an  inheritance  in  the 
children,  but  that  they  were  words  of  purchase 
vesting  a  remainder  in  their  children,  as  purchaser 
under  the  will  of  their  grandfather,  the  testator. 
To  sustain  the  proposition,  the  principal  case.  Moon 
V.  Stone.  19  Gratt.  180,  Taylor  v.  Cleary.  29  Gratt.  451. 
and  Foxwell  v.  Craddock.  1  Pat  &  H.  250.  are  cited. 

A  clause,  in  the  will  in  Graham  v.  Graham.  4  W. 
Va.  320,  324.  read  as  follows:  "I  arive  unto  my  daugh- 
ter, Rebeckah  Graham  and  her  children  that  planta- 
tion where  she  now  lives,  known  by  the  name  of 
Stephenson's  Cabin.  Also  I  give  unto  her  and  her 
children  my  negro  arirl  named  Dinah,  the  land  and 
negro  never  to  be  disposed  of  out  of  the  family,  nor 
the  Increase  of  the  negro  If  any  she  has."  Judge 
Brown,  who  delivered  the  opinion  of  the  court,  said 
that  the  first  part  of  this  clause  by  itself  would  give 
an  estate  in  fee  to  the  mother  and  her  children 
jointly,  but  that  the  latter  part  of  the  clause  was  In- 
consistent with  such  an  estate  and  such  an  intent: 
that  the  Intent,  and  therefore  the  effect,  of  the  will 
was  to  give  to  Rebecca  Graham  an  estate  tail  in  land 
and  slaves,  and.  under  the  operation  of  the  statute 
the  estate  tail  was  converted  into  an  estate  in  fee. 
Maxwell,  J.,  in  his  dissenting  opinion  said  that  It 
seemed  to  him  that  the  words  of  the  will  gave  to 
Rebecca  Graham,  and  her  four  children,  the  plan- 
tation named.  In  joint  tenancy,  and  that  the  words 
used  were  too  plain  to  admit  of  construction.  To 
fortify  this  position,  the  jadge  cites  the  principal 
case. 

3ame  —  Same  —  "Children.**  —  In  Vaughan  v. 
Vaughan.  97  Va.  828,  33  S.  E.  Rep.  603.  It  Is  said :  "The 
word  'children.' In  Its  legal  as  well  as  In  its  ordinary 
and  popular  sense,  means  the  Immediate  offspring 
of  a  man  or  woman,  and  does  not  Include  arrand- 
chlldren  or  more  remote  descendants.  The  term  Is 
never  used  to  Include  grandchildren  or  other  per- 
sons than  immediate  descendants,  in  the  absence, 
as  In  this  case,  of  something  showing  a  contrary 
Intent.  2JarmanonWill.s  (Bigelow'sEd.)  147:  5Am. 
&  Eng.  Ency.  of  Law.  1085:  Radcliffe  v.  Buckley.  10 
Vesey  195:  Moon  v.  Stone.  19  Gratt.  130:  Tebbs  v. 
Duval,  17  GratL  349:  Morris  v.  Owen,  2  Call  520: 
James  v.  McWilllams.  6  Munf.  802:  Thomason  v. 
Andersons.  4  Leigh  118:  Smith  v.  Chapman,  I  Hen.d'  AT. 
240:  and  Adams  v.  Law.  17  How.  417." 

Same— Same— Estate  Tall  Converted  Into  Pee  Simple. 
—See  the  principal  case  cited  In  Hood  v.  Haden.  83 
Va.  597,  ajiA  foot-note  to  Tlnsley  v.  Jones.  13IGratL  289, 
containing  extract  from  Hood  v.  Haden,  82  Va.  597. 
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tions  over  In  remainder.  Into  a  fee  tall,  (as  in  like 
cases  in  England.)  because,  although  it  is  done 
there,  to  effectaate  the  creneral  intention  of  the 
testator,  such  a  construction  under  the  operation 
of  our  laws,  would  defeat  that  intention. 

On  an  appeal  from  a  decree  of  the  Supe- 
rior Court  of  Chancery  for  the  Richmond 
District,  pronounced  by  the  late  Judg>e  of 
that  Court. 

This  case  turned  upon  the  construction  of 
the  will  and  codicils  thereto  annexed  of 
William  Can*  the  elder,  which  were  made  in 
the  year  1790.  So  far  as  the  present  ques- 
tion is  influenced  by  them,  they  may  be  re- 
solved into  the  following  parts : 

1.  A  devise  to  Betsey  Tebbs  of  sundry 
tracts  of  land  particularly  described,  together 
with  a  negro  woman  Hannah  and  her  chil- 
dren, during  the  life  of  the  devisee;  then 
to  her  child  or  children,  if  any  living  at  her 
death,  to  be  equally  divided  between  them  ; 
if  none  living,  then  to  William  and  John 
Carr  for  life;  then  to  be  equally  divided 
between  their  children. 

2.  To  William  Carr  sundry  tracts  of  land  ; 
and,  after  the  death  of  the  testator's  widow, 
a  negro  woman  named  Agga  and  her  chil- 
dren ;— during  the  natural  life  of  the  dev- 
isee, and  after  his  decease  to  his  child  or 
children  ;  if  none,  to  John  Carr  and  Betsey 
Tebbs  for  life;  and  then  to  be  equally  divided 
between  their  children. 

3.  To  John  Carr  the  lands  on  which  the 
testator  lived,  after  the  death  of  his  widow ; 
and  several  other  tracts  of  land  in  the  will 
described,  together  with  sundry  negroes 
therein  named ; — during  his  life,  and  then  to 
his  child  or  children,  if  any  living  at  his 
death  ;  if  none,  to  Betsey  Tebbs  and  William 
Carr  during  life ;  and  then  to  their  children 
to  be  equally  divided. 

In  a  codicil  to  the  will,  was  the  following 
clause: — ''Should  all  my  dear  children  die 
without  issue  of  their  bodies,  my  dear  wife 
living,  the  life  estate  to  go  to  my  dear  wife 
during  her  natural  life  ;  the  other  half  to  T. 
C.  S.  L.  and  R.  S.  and  T.  C.'s  children, 
namely,  C.  C.  and  J.  during  their  natural 
lives;  then  to  their  children,  if  any;  and, 
after  the  death  of  my  wife,  the  whole  of 
what  she  has  for  life  in  the  last  clause,  to  T. 
C.  in  trust  for  the  forementioned  children, 
and  my  trusty  boys,  D.  and  A.  to  be  equally 

divided  between  them." 
241  *This  will  was  dated  on  the  23d  of 

January,  1790 ;  soon  after  which  the 
testator  died,  leaving  a  widow,  the  daughter 
Betsey,  and  his  sons  William  and  John,  both 
infants  and  unmarried.  Betsey  at  that  time 
had  several  children. 

William  Carr  the  younger  died  on  the  8th  of 
November,  1801,  intestate,  leaving  a  widow, 
but  no  children.  His  widow  intermarried 
with  William  Smith,  (one  of  the  appellants,) 
who  filed  a  bill  in  the  High  Court  of  Chan- 
cery, claiming  in  right  of  his  wife,  (among 
other  things,)  dower  in  the  lands  which  had 
been  devised  to  her  first  husband,  William 
Carr  the  younger. 

The  Court  of  Chancery  dismissed  the  bill, 
from  which  decree  an  appeal  was  prayed  to 
this  Court. 

Botts,  for  the  appellants.  This  case,  so 
important,  as  well  from  the  great  property 
depending  upon  it,  as  from  the  questions  of 
law  which  it  involves,  turns  wholly  upon  the 


construction  of  the  will  of  William  Carr  the 
elder,  and  the  codicils  thereto  annexed. 

The  point  now  to  be  discussed  is,  whether 
William  Carr  the  younger  took  a  fee,  or  an 
estate  for  life  only  :  if  the  former,  his  widow 
is  entitled  to  dower  in  the  lands  devised  to 
him  ;  if  the  latter,  she  is  not  entitled. 

I  shall  contend  that  William  Carr,  the  dev- 
isee, took  a  fee  conditional  at  the  common 
law,  upon  the  four  following  distinct  and 
sure  grounds. 

I.  By  the  words  in  the  devise  to  William's 
"child  or  children,**  when  he  had  none, 
an  express  estate,  in  fee,  in  William,  was 
created. 

n.  That,  if  the  first  point  should  fail,  yet, 
by  the  words  in  the  devise  over,  **if  none,'* 
(i.  e.  no  child  or  children,)  "to  John  Carr, 
and  Betsey  Tebbs,**  an  implied  estate  in  fee 
was  created. — A  distinction  between  a  lim- 
itation to  "children**  in  England,  where 
they  are  not  collectively  heirs,  and  such  a 
limitation  in  Virginia,  where  they  are  col- 
lectively heirs,  will  be  relied  on. 

III.  That  by  the  limitation  "should  all  my 
dear  children  die  without  issue  of  their 
bodies,**  then  over  to  his  wife  and  the  Chap- 
man family,  an  implied  fee  would  be  raised 
—should  the  other  points  fail. 

IV.  "That  upon  the  true  construction  of 
the  will,  the  son  William  must,  by  necessary 
implication,  to  effectuate  the  manifest  gen- 
eral intent  of  the  testator,  be  construed  to 
take  an  estate  in  fee.** 

The  devise  in  question  is,  in  effect,  to  Wil- 
liam Carr  the  younger,  during  his  nat- 
242  ural  life,  and  after  his  decease  *to  his 
child  or  children ;  if  none,  to  John 
Carr  and  Betsey  Tebbs ;  and  if  all  three  die 
without  lawful  issue  of  their  bodies,  then  to 
others. 

For  a  long  time  it  was  contended  that  an 
express  estate  for  life  could  not  be  turned 
into  a  fee.  It  is  presumed,  however,  that 
gentlemen  will  not  say  that  this  is  law  at 
this  day.  A  long  list  of  cases  might  be 
cited  to  prove  the  old  doctrine  exploded. 

It  may  be  admitted  that  it  was  the  plain 
and  evident  intention  of  the  testator  that 
William  should  take  only  an  estate  for  his 
life  ;  but  then  the  reason  of  confining  it  to 
an  estate  for  life^must  by  the  appellees  be 
conceded  to  have  been  to  preserve  the  inher- 
itance for  William's  posterity.  To  restrict 
it  to  a  life  estate  in  the  first  taker  was  the 
particular  intent — to  preserve  the  inheritance 
for  the  issue  was  the  general  intent.  The 
former  was  the  intended  means,  the  latter 
the  intended  end.  If  the  two  intentions  can- 
not stand  together,  the  particular  intent  or 
the  intended  means  shall  be  sacrificed  to  the 
general  intent  or  the  end. 

That  the  two  intentions  cannot,  in  the  prin- 
cipal case,  prevail,  according  to  the  rules  of 
law,  and  that  the  particular  shall  so  yield  to 
the  general,  seems  abundantly  proved  by  a 
long  string  of  cases,  of  settled  and  un im- 
peached authority.  The  1st  is  Shelly*s  case, 
21  Eliz.(a) 

The  case  was  upon  a  covenant  to  lead  to 
uses.  "To  Edward  Shelly  and  his  assigns, 
for,  and  during  the  term  of  his  life  without 
impeachment  of  waste,  and  after  his  decease 
to  the  use  of  C.  for  twenty-four  years  ;  then 


(a)  1  Rep.  89. 
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to  the  use  of  the  heirs  male  of  the  body  of 
the  said  Edward  lawfully  begfotten,  and  the 
heirs  male  of  the  body  of  si;ch  heirs  lawfully 
beg-otten  ;  and,  for  default  of  such  issue,  to 
the  use  of  the  heirs  male  of  the  body  of  John 
Shelly." 

It  was  ruled  by  eleven  out  of  twelve  Judges 
that  Edward  Shelly  took  an  estate  in  tail 
male. 

[In  Lyles  v.  Gray,  (Thomas  Raymond's 
Reports,  315,)  the  Court  says,  "the  rule  in 
Shelly's  case  is  positive  law  not  to  be  rea- 
soned upon.  It  is  a  land-mark,  by  which 
other  cases  are  to  be  bounded.'*  In  Douglas, 
507,  note,  it  is  solemnly  sanctioned.  In  Roy 
and  others  v.  Garnet  (2  Wash.  Rep.  p.  16,) 
the  counsel  for  the  life  estate,  admitted  its 
authority,  and  the  Court  in  that  case,  p.  31, 
say,  '*this  ( Shelly 's)  case  is  constantly  re- 
ferred to,  in  most,  if  not  all,  the  subsequent 
cases ;  and  its  principle,  as  well  as  its  au- 
thority is  no  where  denied;"  v.  also  Black. 

Com.  245  ;  Ray.  334,  2  Lev.  60.] 
243         *The  2d  case,  Lyles  v.  Gray,   in  31 
Car.  II.  (a)  was  thus  : — 

John  Lyle,  by  covenant,  was  to  stand 
seised  to  the  use  of  himself  for  life,  without 
impeachment  of  waste ;  remainder  to  E.  L. 
for,  and  during  the  term  of  his  natural  life  ; 
aod  after  his  decease  to  his  first  son  ;  and  in 
default  thereof  to  the  heirs  male,  &c. 

Resolved,  that  E.  L/.  took  an  estate  tail. 

3.  The  Attorney  General  v.  Sutton,  in 
I721.(b) 

Devise  to  Thomas  for  life  ;  and  afterwards 
to  the  first  son  or  issue  male  of  his  body,  and 
to  the  heirs  male  of  such  son  ;  remainder  to 
Thomas's  second  son,  and  his  issue  male  in 
tall ;  and  that  immediately  upon  the  death 
of  Thomas  without  issue  male,  the  estate 
should  go  over. 

Adjudged  that  Thomas  had  a  fee  tail. 

4.  Goodright  v.  PuUen,  in  1726. (c) 

Devise  to  A.  for  life ;  and  after  his  decease 
to  the  heirs  male  of  his  body,  and  to  his  heirs 
forever ;  and,  for  default  of  such  heir  male, 
to  C.  in  fee. 

Adjudged,  that  N.  took  an  estate  tail,  and 
the  Court  added,  that 

If  a  devise  be  to  A.  for  life,  (though  the 
words  without  impeachment  of  waste,  or 
with  power  to  make  a  jointure  are  put  in,) 
and  after  his  decease  to  his  heirs  male ;  A. 
takes  an  estate  tail ;  and  that  this  is  so  set- 
tled that  it  cannot  be  disputed ; — and  further- 
more, 

A  devise  to  A.  for  life,  and,  after  his 
decease,  to  his  issue,  (without  more  words, ) 
will  give  A.  an  estate  tail. 

5.  Bale  v.  Coleman,  in  I711.(d) 

Devise  to  A.  for  life,  with  power  to  make 
leases  for  99  years ;  remainder  to  the  heirs 
male  of  his  body. 

Adjudged  that  A.  took  an  estate  tail. 

6.  Trevor  V.  Trevor,  in  1720.  (e) 
Marriage  articles  "To   himself  for    life; 

remainder  to  the  heirs  of  his  body  bv  his 
intended  wife.'*  The  Court  agreed  that  if 
this  were  other  than  a  marriage  settlement, 
it  wonld  be  an  estate  tail. 

See  Lewis  Bowles's  case,  to  the  same 
effect,  in  13  Jac,  I.;  11  Co.  Rep.  79. 


7.  Garth  V.   Baldwin,  in  1755.  (f) 

Devise  to  A.  for  life  ;  and,  after  his  death, 
to  the  heirs  of  his  body. 
Lord  Hardwicke  decreed  an  estate  tail  to  A. 

8.  Langly  v.  Baldwin,   in  1707.  (g) 
Devise  to  A.  for  life,  without  impeachment 

of  waste;  with    a    power  to    make  a 

244      jointure ;  remainder  to  his  1st,  *2d,  3d, 

4th,  5th,  and  6th  sons  in  tail ;  and,  if 

A.  should  die  without   issue  male,  then  to 

B.  in  fee. 

Adjudged  that  A.  took  an  estate  tail. 

9.  Bernard  and  Fenton  v.  Reason,  (h) 
The  \^ords  "and,   if  he  dies  without  issue, 
then  to  B.   will  turn  an  express  estate  for 
life  in  A.  to  an  estate  tail." 

10.  Coulson  V.  Coulson,  in  13  Geo.  II. (i) 

11.  Kingv.  Burchell,  in  1759.  (k) 

12.  AUason  v.  Clitheron.  (1) 

13.  Kingv.  Melling,  in 24 Car.  Il.(m) 

14.  Blackborne  v.  fedgley,  inl7l9.(n) 

15.  Long  V.  Laming,(o)  decided  in  1760. 

16.  Pinbury  v.  Elkin,  in  1719.  (p) 

17.  James's  claim  in  Superior  Court  of 
Pennsylvania,(q)  are  like  the  preceding 
cases  ;  and  may  be  referred  to,  if  necessary. 

The  cases  already  cited  are  accurately 
abridged ;  and  the  Judges  may  save  them- 
selves the  trouble  of  examining  them,  unless 
requested  by  the  counsel  on  the  other  side ; 
but  the  three  cases  of  Robinson  v.  Robinson 
— Doe,  on  the  demise  of  Cook,  v.  Cooper — 
and  Roy  and  others  v.  Garnet,  are  of  such 
strength,  and  contain  such  clear  and  apt  rea- 
soning, that  an  inspection  of  them  at  large 
is  requested. 

18.  Robinson  v.  Robinson,  in  1756.(r) 
The  devise  was  to  L.  H.  for  life  and  no 

longer ;  and,  after  his  decease,  to  such  sons 
as  he  shall  have  lawfully  begotten,  taking 
the  name  of  Robinson  ;  and,  for  default  of 
such  issue,  to  W.  R.  in  fee. 

The  Judges  of  the  Court  of  King's  Bench 
unanimously  certified. 

We  are  of  opinion  that,  upon  the  true 
construction  of  the  said  will  of  the  testator 
George  Robinson,  the  said  L.  H.  must  (by 
necessary  implication  to  effectuate  the  mani- 
fest general  intent  of  the  said  testator)  be 
construed  to  take  an  estate  in  tail  male  ;  (he 
and  the  heirs  of  his  body  taking  the  name 
of  Robinson  ;)  notwithstanding  the  express 
estate  devised  to  the  said  L.  H.  for  his  life 
and  no    longer." 

The  chancellor  confirmed  the  certificate  : 
and,  upon  an  appeal,  the  twelve  Judges 
unanimously  concurred,  and  the  Lords  af- 
firmed the  decree. 

19.  Doe,  on   dem.  of  Cook,  v.  Cooper,  (s) 
The  devise  was  to  R.  C.  for  the  term  only 

of  his  natural  life  ;  and,  after  his  decease, 


(a)  T.  Raym.  Reports,  278, 802,  815. 

(b)  1  p.  Wms.  97. 

(c)  2  Lord  Ray.  1488. 
(d>  1  P.  Wms.  142- 
it)  1  P.  Wiuji.  M2. 


(f)  Cited  by  Lord  Mansfield  In  2  Burrow.  1109. 
(?)  Eq.  Ca.  Ab.  1  vol.  185,  Ca.  29. 
(h)  Cited  In  8  Wilson  244,  per  Lord  Chtbf  Justice 
Rider,  In  delivering  the  opinion  of  the  Court. 
(1)  2Stra.  1126. 
(fe)  Cited  in  2  Burr.  1108. 
(1)  1  Vezey,  24, 2a 

(m)  1  Ventrls,  214,  215,  and  In  2  Levlntz.  68. 
(n)  1  Peere  Wms,  601. 

(0)  2  Burr.  1106. 
(p)  2  Vez.  766. 
(q)  1  Dallas,  47. 

(r)  1  Burrow,  88  (1) 

(1)  In  tbe  report  of  this  case  It  Is  said  "tbat  by 
law  the  testator  could  by  no  words  have  made  the 
father  tenant  for  life,  and  the  heirs  male  of  his 
body  purchasers."— Note  in  Orisrinal  Edition. 

(s)  1  Burrow,  51 ;  1  East's  Rep.  229. 
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to  hU  issue,  as  tenants   in   common  ;  but  in 
case    he  died  without  issue,  then  to  E.  H. 
in  fee. 

245  *Adjudged,    that    to    effectuate   the 
general   intent,   R.   C.  took  an  estate 

tail. 

20.  Roy  and  others  v.  Garnett.  (a) 

Devise  to  James  for  and  during  the  term 
of  his  natural  life ;  remainder  to  the  son 
Muscoe  in  fee  ;  in  trust  for  the  use  of  the 
first  and  every  othec  son  of  James,  who 
should  survive  him,  in  tail  male,  equally  to 
be  divided  ;  but,  if  James  should  die  without 
issue  male,  then  to  Muscoe,  &c. 

Upon  the  ground  of  the  interposition  of 
the  legal  estate  in  fee,  in  trust,  between  the 
estate  for  life  and  the  implied  remainder  to 
his  issue  mail,  it  was  determined  to  be 
only  an  estate  tail  in  remainder,  which 
could  never  take  effect ;  affirming,  neverthe- 
less, that  an  express  estate  for  life  may  be 
turned  into  an  estate  tail  by  implication. 

The  whole  of  the  English  law  upon  this 
point  is  collected  and  methodised  in  2  Fonb- 
lanque,  page  58,  in  the  notes. 

But,  though  the  cases  from  1  Burrow,  39, 
and  1  East,  229,  be  stronger  than  the  follow- 
ing case,  yet,  from  the  more  striking 
similarity  between  that  and  the  case  now  in 
question,  it  is  selected  as  the  one  by  which 
the  nature  of  the  estate  taken  by  William 
Carr,  the  devisee,  can  be  at  once  unerringly 
tested. 

21.  Roe,  on  the  demise  of  Dodson,  v.  Grew 
et  al.  in  1767.  (b) 

Devise  to  G.  G.  [Wm.  Carr]  to  hold  for 
and  during  the  term  of  his  natural  life  ; 
and,  from  and  after  his  decease,  to  the  use 
of  the  issue  male,  of  his  body  lawfully 
to  be  begotten,  and  to  the  heirs  male 
of  such  issue  ;  and,  for  want  of  such  issue, 
to  D.  the  lessor  of  the  plaintiflF.  [John  Carr 
and  Betsey  Tebbs.] 

[As  a  particular  comparison  of  the  two 
cases  is  intended  to  be  resumed  hereafter, 
when  every  difference  between  them  will  be 
marked,  I  will,  for  the  present,  content  my- 
self with  requesting  that  for  *'G.  G."  "Wm. 
Carr,"  may  be  read ;  and  for  **D.'*  that 
**John  Carr  and  Betsey  Tebbs**  may  be 
substituted,  in  the  case  just  stated  ;  and  that 
the  opinions  of  the  Judges  may  be  read  with 
such  variations  in  terms  only,  as  the  words 
used  in  the  two  cases  will  justify.  They 
will  be  found,  in  effect,  to  be  precisely  the 
same.] 

WILMOT,  Chief  Justice. 

The  intention  of  the  testator  was   clearly 

to  give  G.  G.  [Wm.  Carr]   an  estate  for  life 

only ;  but  his    intention    also   clearly    was, 

that  all  the  sons   [children   and  issue]  of  G. 

G.  [Wm.    Carr]  should  take  [in  succes- 

246  sion.]     Both  of  these  ^intentions  can- 
not take  place ;  for  if  the  devisee,  G.  G. 

[Wm.  Carr]  took  only  an  estate  for  life,  his 
sons  [children]  could  never  have  taken  :  and 
although  it  eventually  happened  that  he  had 
no  sons,  [children,]  vet  we  must  con- 
sider this  case  as  if  he  had  had  issue  ; 
therefore  the  Co\irt  must  put  themselves 
in  the  place  of  the  testator,  and  deter- 
mine as  lie  would  have  done,  if  he  had 
been  told  that  both  of  his  intentions  could 
not  take  effect  by  the  rules  of  law,   and  had 


been  asked,  which  of  them  he  desired  should 
take  effect,  and  stand,  if  both  could  not.  He 
certainly  would  have  answered  that  so  long 
as  G.  G.  [Wm.  Carr]  had  any  issue  male, 
[children  or  issue,]  the  premises  should  not  go 
to  the  lessor  of  the  plaintiff.  [Betsey  Tebbs 
and  John  Carr.]  The  weightiest  intention 
was,  that  all  the  sons  [children  or  issue]  of 
G.  G.  [Wm.  Carr]  should  take;  [in  succes- 
sion ;]  and  to  do  that  G.  G.  [Wm.  Carr]  must 
take  an  estate  tail.  [V.  Hargr.  I^.  Tracts, 
503  ;  Brown's  Ch.  Rep.  280.] 

CLIVE,  Justice.  In  the  present  case  the 
great  intention  is  to  give  [in  succession]  to 
all  the  sons  [issue]  of  G.  G.  [Wm.  Carr;l 
which  cannot  be  without  construing  it  an 
estate  tail. 

BATHURST,  Justice.-  It  is  a  rule  that 
where  the  ancestor  takes  an  estate  of  free- 
hold, if  the  word  issue  in  a  will  comes  after, 
it  is  a  word  of  limitation.  Where  there 
appears  a  particular  intent,  and  a  general 
intent,  the  general  intent  must  take  place.— 
The  great  view  here  was,  that  the  land  should 
not  go  over  to  D.  [J.  C.  and  B.  T.]  so  long  as 
G.  G.  [Wm.  Carr]  had  issue ;  but  that  general 
intent  cannot  take  effect  unless  G.  G.  [Wm. 
Carr]  be  tenant  in  tail. 

Upon  an  attentive  examination  of  this  case, 
it  will  be  found  that  the  Judges*  opinions 
are  pointedly  fitted  to  the  case  now  in  discus- 
sion. 

The  twenty-one  cases,  condensed,  exposed, 
and  numbered  in  the  order  in  which  they 
have  been  cited,  (in  all  of  which  estates  for 
life  were  expressly  limited)  may  be  put  into 
the  following  classes : 
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•CLASS  I. 


(a)  2  Wash.  Rep.  9. 

(b)  2  Wilson,  822. 


Cases,  In  which,  "without  impeachment  of  waste," 
"with  a  power  to  make  a  jointure,  or  leases,"  &c.  or 
words  of  like  import,  were  added  to  an  express 
estate  for  life. 

No. 

1  Shelley's  case 1 

2  Lyle  V.  Gray 2 

3  GoodrifiTbt  V.  Pullen * 

4  Bale  V.  Coleman ^ 

5  Bowles's  case 6 

6  Roy  and  others  V.  Garnett 20 

7  Langley  V.  Baldwin 8 

8  Blackborne  v.  Edarley H 

CLASS  IL 
Cases,  in  which  the  words  of  limitation,  express, 
or  implied,  are  to  the  heirs  of  the  body. 

No. 

1  Garth  V.  Baldwin 7 

2  Coulson  V.  Coulson 10 

3  Shelley's  case 1 

4  Lylev.Gray 2 

6  GoodrifiTht  V.  Pullen 4 

6  Bale  v.  Coleman 5 

7  Blackborne  v.  Kdgley  — 14 

8  King  V.  Burchell H 

CLASS  III. 
Cases,   in    which   the    word   of  limitation    was 
"issue." 

No. 

1  Goodriffht  v.  Pullen 4 

2  James's  Claim 17 

8  Blackborne  V.  Edffley 14 

4  In  same  case 14 

5  Pinbury  v.  Elkin 16 

6  AUason  V.  Clltheron 13 

7  Klngrv.  Burchell 11 

8  Attorney  General  V.  Sutton 3 

9  Roe  V.  Dodson  21 

10  Bowles's  case 6 

n  Lanffley  V.  Baldwin 8 

12Kingv.  Mellinsr IS 

18  Roy  V.  Garnett 20 

14  Doe  V.  Cooper 19 

16  Robinson  V.  Robinson 18 

CLASS  IV. 
Cases,  in  which  words  of  limitation  have  been  en- 
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g^raf ted  OQ  words  of  limitation ;  as,  "to  A.  for  life, 
and  thereafter  to  his  issue,  and  the  heirs  of  that 
issue.  "(I) 

No. 

1  Shelley's  case 1 

2  Lyle  V.  Gray 2 

8  Attorney  General  V.  Sutton 8 

4  Goodrifirht  V.  Pullen 4 

5  Roe.  ex  dem.  Dodson,  V.  Grew 21 

0  Lansrley  V.  Baldwin 8 

CLASS  V. 

A  case,  in  which  an  express  estate  tail  was  sriven 

to  all  the  sons  and  dauffhters  of  the  first  taker;  and 

In  which  an  estate  tail  was  adjudired  in  the  first 

taker:  thougrh  expressly  declared  for  life. 

No. 

1  Blackbome  v.  Edfley 14 

CLASS  VI. 
Cases,  in  which  estates  tall  were  adjudcred  on  ex- 
press, and  also  on  implied  limitation;  in  opposition 
10  the  life  estate  expressly  declared.    . 

No. 
1  Shelley's  case 1 

3  Goodrifirht  V.  PuUen 4 

3KiDffv.  Burchell 11 

4  Doe  T.Cooper 19 

CLASS  VII. 
Cases,  where  the  words  of  limitation  only  were 
express. 

No. 

1  Goodrich  t  ▼.  PuUen 4 

2  Same  V.  Same 4 

3  Bale  V.  Coleman 6 

i  Trevor  v.  Trevor 6 

5  Bowles's  case 6 

6  Garth  v.  Baldwin • 7 

T  James's  Claim 17 

8  Kinff  V.  Melllnff 13 

CLASS  VIII. 
Cases,  in  which  estates  tail  have  been  raised  by 
implication  only,  in  opposition  to  express  life  estate. 

No. 

1  Lyle  v.  Gray 2 

2  Attorney  General  v.  Sutton 8 

3  Lanrley  V.  Baldwin 8 

4  Blackborne  v.  Edffley 14 

5  Plnbury  V.  Elkin  16 

6  Bernard.  &c.  V.  Fenton 9 

:  Allason  V.  Clitheron 12 

8  Roy  V.  Garnett 20 

9  Goodright  v.  Pullen 4 

10  Rohinson  V.  Robinson 18 

11  Doe  V.  Cooper 19 

CLASS  IX. 
Cases,  where,  without  either  words  of  limitation 
express  or  Implied,  but,  in  order  to  effectuate  the 
general  intention  of  the  testator,  his  strong^^st  neg^- 
ative  words  have  been  overruled. 

No. 

1  Robinson  V.  Robinson 18 

2  Doe  V.Cooper 19 

248  *Mr.  Botts  offered  the  following  re- 
marks upon  the  classes,  which  he  had 
thtis  arrang-ed. — 

Upon  the  1st  Class. 

In  almost  every  case  of  a  power  of  commit- 
ting waste,  and  of  making  jointures  con- 
ferred on  the  first  devisee,  such  power  has 
furnished  arguments  in  favour  of  the  life 
estate.    See  2  Wash.  Rep.  14. 

Upon  Class  the  4th. 

The  superaddition  of  words  of  limitation  to 
words  importing  a  limitation  has  always 
been  the  source  of  much' argument  against 
the  estate  of  inheritance.  It  was  greatly 
relied  on  in  Shelley's  case  by  the  counsel,  as 
conclusive  in  favour  of  the  life  estate. 

Before  we  enter  into  the  application  of 
the  foregoing  cases  to  the  principal  case,  it 
should  be  premised, 

1st.  That  **the  construction  of  wills  is 
not  to  vary  with  events  ;**  and,  therefore, 
this  will  is  to  bear    the  same   construction, 

(1 )  If  the  words  of  perpetuity  annexed  to  "issue," 
wonW  not  prevent  the  express  estate  for  life,  from 
Kin?  turned  into  an  inheritance,  will  our  act,  (c. 
W.  sect  12,  of  Rev.  Code,)  supplylncr  words  of  per- 
pctnity.  prevent  the  construction  for  an  estate  tail? 
-Note  In  Original  Edition. 


now,  (when  the  devisee  is  dead  without 
issue,)  that  it  did  bear  in  his  life-time,  when 
there  was  a  prospect  of  issue. (a) 

2dly.  That,  where  there  is  an  express 
estate  for  life,  so  restricted  to  preserve  the 
inheritance  for  the  issue,  and  both  intents 
cannot  prevail,  the  express  estate  for  life 
shall  be  enlarged  into  an  inheritance,  to 
enable  the  issue  to  take  through  the  ances- 
tor. 

All  the  cases  affirm  this. 

I.  Upon  the  first  proposition,  that  an  ex- 
press fee  is  created. 

If,  instead  of  "child  or  children"  the 
word  **issue'*  or  "heirs"  had  been  used, 
the  principal  case  would  fail  in  nothing 
of  being  thoroughly  settled  by  all  the  cases 
before  stated,  to  convey  a  clear,  certain,  and 
unquestionable  estate  tail. 

That  "child  or  children"  is. equal  to  issue, 
is  to  be  proven  ;  1st.  From  express  opinions 
of  Judges,  and,  2dly.  From  the  reason  and 
dialectical,  as  well  as  legal  import  of  the 
words. 

And  1st.  From  Judges'  opinions.  Wild's 
case  confounds  "children"  and  "issues"  as 
meaning  the  same  thing. (b)  "Children"  and 
"issue"  in  their  "natural  sense  have  the  same 
meaning."  (c)  A  devise  to  a  man  and  the 
children  or  issue  of  his  body,  is  an  estate  tail 
"if  he  had  none  at  the  time."(d)(2)  I^rd 
Hardwick,  in  1  Vezey,  201,  says,  "in  Wild's 
case,  6  Co.  and  Bendloe,  30,  it  is  settled  that 
'children*  bear  a  coextensive  sense  with 
249  issue  ;  and,  according  to  'authorities, 
grandchildren  and  great-grandchildren 
come  within  that  rule,  to  certain  purposes." — 
"Child  or  children"  is  declared  by  Lord 
Mansfield  to  be  the  same  as  issue  or  heirs. 
Douglas,  320,  1,  2,  3,  4. 

2dly.  From  the  reason  and  sense  of  the 
words. 

"Children"  in  England  might  not  have 
been  so  apt  or  strong  for  a  word  of  limitation 
as  "heirs. "  But  this  was  the  result  of  the  pe- 
culiar structure  of  their  law  of  primogeniture. 
"Heirs"  in  England,  could  not  be  satisfied  but 
by  a  succession  of  the  eldest  males — children 
there,  in  the  natural  sense  of  the  word, 
would  embrace  the  whole  in  the  first  decree 
of  blood  collectively,  and  not  the  eldest  in 
the  males  successively  :  but  in  Virginia  all 
the  children  are  heirs.  When  a  man  gives 
to  his  children,  he  gives  to  his  issue  and 
his  heirs.  These  are,  in  Virginia,  all  differ- 
ent names  for  precisely  the  same  thing. 
The  rule  of  law  first  solemnly  settled  in 
Shelley's  case  is  founded  in  policy  and  sense, 
and  not  in  mere  words  or  sound.  That  case 
was  confined  to  "heits,"  but  a  distinction 
between  "heirs"  and  "issues,"  where  the 
testator  meant  the  same  thing,  would  have 
been  disgraceful  to  the  Court ;  and  accord- 
ingly, "issue"  was  brought  at  once  within 
the  rule  in  Shelley's  case. 

The  idea,  that  A.  an  illiterate  testator, 
using  the  word  "issue"  or  "children"  in  a 
will,  would  turn  his  estate  into  a  different 
channel  from  his  neighbour  B.   who  should 


(a)  Vide  Lord  Ch.  J.  Wilmot's  opinion  on  Dodson 
V.  Grew,  and  2  Fonbl.  p.  61. 

(b)  6  Rep.  17. 

(c)  Per  Judge  BtrLUSB.  3  Term  Rep.  498. 

(d)  Fearne  on  Contingent  Remainders,  p.  140;  Z 
Fonblanque,  p.  71. 

(2)  William  had  no  issue  at  the  time. 
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chance  to  use  *' heirs,*'  when  both  words 
meant  the  same  thing,  as  well  in  law  as 
in  common  parlance,  would  be  making  the 
system  of  testaments,  with  those  not  learned 
in  the  law,  a  system  of  chance  and  uncer- 
tainty, and  more  a  system  of  frustrating  the 
will  than  of  publishing  the  will. 

By  limiting  the  estate  to  the  child  or 
children  then  of  the  devisee,  (i.  e.  to  his  child, 
if  but  one  :  if  more,  to  them  all,)  in  law  and 
common  sense,  as  much  was  done,  as  if  he 
had  limited  it,  in  other  words,  to  his  heirs  or 
issue. 

That  those  words  were  intended  to  desig- 
nate the  inheritance  rather  than  any  partic- 
ular persons  to  take,  is  to  be  proved  from  the 
following  considerations. 

First.  Because  the  testator  hath  added  no 
words  of  perpetuity  to  "child  or  children  ;" 
though,  from  the  devise  of  the  house  to 
Betsey  and  "her  heirs,"  he  hath  shewn  that 
he  knew  the  importance  of  them  ;  but,  by 
understanding  that  the  difference  between 
the  different  modes  of  expressing  the  inher- 
itance used  by  the  testator  ("heirs"  in  one 
instance,  and  "child  or  children"  in  the  other) 
was  occasioned  by  the  difference  be- 
250  tween  the  estate  intended  to  *be 
created,  and  by  making  "heirs"  apply 
to  the  fee-simple,  and  "child  or  children"  to 
the  fee-tail,  all  the  parts  of  the  will  will 
harmonize ; — 

Secondly.  Because  the  testator  hath  not 
added  words  of  restriction  to  confine  the 
estates  of  the  "child  or  children"  for  life,  as 
he  would  have  done,  had  his  meaning  been 
such  ; 

Thirdly.  Because  the  testator  thought 
that  **child  or  children"  would  make  an 
inheritance  in  the  blood  of  William ;  other- 
wise he  meant  to  die  intestate  as  to  the 
remainder  after  the  death  of  the  "child  or 
children  ;"  (which  cannot  be  believed  ;)  for 
the  limitation  over  to  Betsey  and  John  is 
not  after  the  death  of  William's  children, 
but  in  case  he  had  none  ; 

Fourthly.  Because,  by  limiting  the  estate 
devised  to  his  three  children  to  go  out  of 
his  blood,  upon  their  dying  without  issue,  he 
shews  that  he  considered  all  the  issue  of 
those  three  children  in  perpetual  succession, 
as  provided  for ; 

Fifthly.  Because,  whenever  the  testator 
speaks  of  his  devises  to  his  children,  he 
calls  it  an  estate  devised  to  them.(a). 

II.  and  III.  I  shall  consider  the  second 
and  third  propositions  together. — They 
affirm,  that 

An  estate  tail  was  created  by  implication, 
from  the  words  "if  none,"  and  also  from  the 
words  "If  all  my  dear  children  die  without 
issue,"  &c. 

And  the  consideration  of  these  must, 
indeed,  be  short — for  the  authorities  are  so 
conclusive  upon  the  last  proposition,  that  it 
would  be  a  waste  of  time  to  reason  upon 
it.  In  the  consideration  of  the  fourth  prop- 
osition, some  things  must  be  said  illustra- 
tive of  these  points  ;  and  to  them  reference 
is  had. 

IV.  The  fourth  proposition  is. 

That  to  effectuate  the  main  general  intent 
of  the  testator,  this  must  be  construed  an 
estate  tail  in  William,  the  devisee. 

The  testator's  intention    was  either,   1st, 


(a)  1  Wash.  100, 101. 102;  1  Call,  15;  1  Eq.  Ca.  Ab.  178. 


That  the  estate  devised  to  William  should  go 
over  to  Betsey  and  John  before  the  extinction 
of  the  remote  issue  of  William,  and  return 
back  to  that  remote  issue,  only  in  the  event 
of  the  extinction  of  the  descendants  of  John 
and  Betsey,  before  it  could  go  into  the  Chap- 
man family ;  or,  2dly.  It  was  the  intention 
that  it  should  never  be  enjoyed  by  John  and 
Betsey  till  the  total  failure  of  issue,  remote 
as  well  as  immediate  of  William.  That  the 
former  was  not  the  intention  requires  no 
proof. — That  the  latter  was  the  clear  inten- 
tion would  seem  to  be  as  plain. 
251  ♦The    testator   must     have    known, 

that  at  least,  by  the  law  his  chil- 
dren were  his  heirs,  and,  that  in  case  of 
intestacy,  they  would  take  fee-simple  es- 
tates.— His  complicated  provisions  by  will 
could  only  be  with  a  view  to  benefit  his 
children's  posterity.— This  he  thought  he 
could  most  effectually  do  by  confining 
it  to  his  posterity  without  otherwise 
abridging  their  power  over  it. — The  pres- 
ervation of  the  estate  for  that  posterity 
may  be  admitted  then  to  have  been  the  great 
end  of  the  devise:  the  restriction  of  the 
estate  to  William,  during  life,  may  be 
admitted  as  the  intended  means  to  effect 
that  end.  The  inquiry  then  is,  whether  the 
end  can  be  attained  without  a  sacrifice  of 
the  means  ;  for.  beyond  all  dispute,  if  a  sacri- 
fice in  the  case  is  necessary,  the  means  must 
fall  to  the  end,  and  not  the  end  to  the  means. 

William,  the  devisee,  was  an  infant,  un- 
married, and  childless  when  the  will  was 
made. — His  posterity  had  not  then  become 
the  objects  of  the  testator's  bounty,  from 
habits  of  intercourse,  or  from  personal 
attachment.  But  the  blood  derived  from  the 
testators  to  run  in  the  veins  of  William's 
posterity  was  the  filament  that  bound  the 
former  to  their  interest. — And  wherever  that 
blood  should  be  found,  the  person  that  con- 
tained it  was  within  the  sphere  of  the  gift. 
There  was  equal  reason  to  provide  for  the 
issue  of  the  issue  of  William  as  for  the  first 
issue,  (b) 

If  William  does  not  take  an  estate  of 
inheritance,  his  remote  issue  could  never 
take. 

"Child  or  children"  cannot  at  the  same 
time  be  words  of  purchase  and  words  of 
limitation.  If  they  are  words  of  purchase, 
then  they  could  take  only  life  estate ;  if  of 
limitation,  then  the  children  would  take 
ad  infinitum. (c)  The  12th  sect,  of  the  90th 
ch.  of  the  statutes  in  the  Rev.  Code  does  rot 
apply ;  because  that  section  contemplates 
none  but  plain  divises  to  "one"  where  the 
inheritance  is  not  parcelled  out  to  many  ; 
and  because  that  act  has  influenced  where 
fee-simple  estates  only  are  to  be  created ; 
which  could  not  have  been  the  intention 
here,  without  supposing  the  testator  guilty 
of  the  folly  of  attempting  a  restraint  on  the 
alienation  of  his  own  living  child,  (in  whom 
he  had  enough  of  confidence  to  make  him  an 
executor,)  and  ^et  to  intend  that  his  grand- 
children, then  unborn  and  unknown,  should 
enjoy  the  estate  with  uncontrolled  rights  of 
alienation. 

If,  without  construing  it  an  estate  tail  in 
William,  the  remote  issue  of  William  could. 


(b)  Klnar  V.  Melllnff.    See  Lelthcr  v.  Tracy,  8  Atk. 
749,  788. 

(c)  [2  Wash.  25  and  28.] 
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in  the  event  of  his  leaving-  children  living-  at 
his  death,  take  through  those  children, 

252  *yet  grandchildren    of    William,    the 
devisee,   could  not  take  immediately, 

or  otherwise,  in  case  of  the  death  of  Wil- 
liam *&  children  before  the  death  of  William. 

Thus,  suppose  William  the  devisee  had  a 
son  A.  who  had  a  child  B.;— then  A.  had  died. 
B.  the  child  of  A.  could  not  take  the  estate 
devised  to  William,  the  grandfather  of  B. 
without  claiming  the  inheritance  through 
that  grandfather;  because,  if  "child  or  chil- 
dren*' was  to  designate  the  person  to  take, 
the  grandchild  would  not  come  within  the 
designation. 

la  the  case  last  supposed,  it  might  happen 
that  the  estate  of  the  testator  might  go  out 
of  his  blood,  and  out  of  the  Chapman 
family,  while  each  of  his  three  children  had 
numerous  suffering  posterity  ;  unless  Wil- 
liam could  be  construed  to  take  an  estate 
tail. 

Thus,  suppose  Betsey  and  John  to  have 
died,  and  left  each  a  grandchild  alive.  Upon 
the  death  of  William,  leaving  himself  a 
frrandchild,  but  no  child,  the  grandchildren 
of  John  and  Betsey  could  not  take  the  estate ; 
but  it  would  go  to  the  children  of  the  Chap- 
mans  ;  and  if  they  had  been  placed,  by  births 
and  deaths,  in  the  same  predicament,  the 
testator's  estate,  upon  the  death  of  his  son, 
would  be  undisposed  of  ;  or,  if  it  vested  in 
the  Chapman  family  it  would  go,  in  perpet- 
ual succession,  to  them  ;  to  the  utter  exclu- 
sion of  the  posterity  of  the  testator. 

Again,  if  William  does  not  take  an  estate 
of  inheritance,  it  would  be  subject  to  run 
perpetually  in  the  branches  of  his  posterity. 

Thus,  suppose  William  to  have  two  chil- 
dren, A.  and  B.  both  of  whom  have  issue ; 
A.  dies  in  the  life-time  of  William ;  then 
William  dies  ;  and  then  B.  his  son  dies. 
Now,  if  the  issue  of  A.  cannot  claim  as 
heir  to  tjie  grandfather  William,  he  cannot 
claim  at  all ;  since  he  is  not  the  * 'child  or 
children"  of  William  ;  and  the  estate,  having 
vested  in  B.  on  the  death  of  William,  would 
go  to  B.'s  issue  in  exclusion  of  the  issue  of 
his  eldest  brother  A.:  and  the  same  might 
happen  to  John's  and  Betsey's  posterity. 

See  the  curious  case  described  by  the  Court 
of  Appeals,  2  Wash.  p.  33. 

But  we  may  go  further. 

If  William  did  not  take  an  estate  tail,  his 
immediate  issue  could  not  take. 

They  could  not  take,  because  they  were  not 

in  esse  at  the  time  of  the  devise,  for  the 

estate  to  vest  in  them. (a)    And  the  doctrine 

of  executory  devises  would  not  aid  the  case  ; 

for  here  the  particular  estate  was  suffi- 

253  cient  to   support   the  *contingent   re- 
mainder ;  and,  where  that  is  the  case, 

the  disposition  shall  never  be  construed  an 
executory  devise,  (b)  It  cannot  be  supported 
as  a  conting^ent  remainder,  because  (without 
going  further  into  the  rules  and  policy  of 
the  feudal  law)  it  depended  upon  a  double 
contingency;  1st.  Upon  that  of  William's 
baying  children  ;  2dly.  Upon  that  of  those 
children  surviving  William. 

The  limitation  to  Betsey  and  John  is  after 
an  indefinite  failure  of  issue  in  William,  and 
void.(c)    So  that  the  object  of  the  testator, 

(a)  %  Wash.  p.  81. 
„  (W  I    Lord  Ray.  208,  8  Wils.  244.  946,  Don^.  267, 
Saand.  880. 

kSC!aa81«,817. 


so  far  as  it  relates  to  the  preservation  of  the 
estate  for  them,  is  opposed  by  the  rules  of 
law.* 

Thus,  from  a  review  and  comparison  of  all 
the  cases  upon  this  subject,  it  is  clear,  that 
to  secure  the  estate  to  the  remote  as  well  as 
immediate  issue  of  William,  (the  great  in- 
tent of  the  testator,)  his  own  means, 
from  their  total  unfitness,  must  be  sacrificed. 

But,  after  this  general  review,  the  prom- 
ised comparison  of  the  case  of  Roe,  on  de- 
mise of  Dodson  V.  Grew,  with  the  present 
case  is  to  be  taken  up. 

Roe,  &c.  V.  Grew.      I    The  present  case. 

1st.  The  devise  is  to  |     1st.  The  devise  is 
G.  G.   for  and  during  |  to  William  during  his 
the  term  of  his  natural ,  natural  life, 
life.  I 

There  is  no  material  difference  between 
these  members  of  the  two  devises. 

2d.  And  from  andj  2d.  After  his  de- 
af ter  his  decease,  ,  cease. 

The  sense  is  the  same  in  both  instances. 

3d.  To  the  use  of  thej     3d.  To  his  child  or 
issue  male  of  his  body,  children, 
lawfully  to  be  begot- 
ten ;  and  to  the  heirs 
male  of  such  issue.        I 

In  the  case  from  Wilson,  now  under  com- 
parison, the  differences  between  the  last 
mentioned  member  of  the  devise  and  the  cor- 
responding' member  of  the  present  case  are 
as  follows : 

1st.  To  the  use,  which  is  not  in  the  present 
case. — 

2d.  The  limitation  is  to  the  issue  male  of 
his  body  lawfully  begotten,  instead  of  * 'child 
or  children." 

3d.  And  to  the  heirs  male  of  such  issue  ; 
and, 

1st.  It  being  to  the  use  of  G.  G.  instead 
of  being  devised  at  once  to  G.  G.  makes  no 
difference  ;  for  trusts  are  to  be  governed  by 
the  same  law,  and  are  within  the  same  rea- 
son as  legal  estates,  and  this  is  a  maxim 

that  has  obtained  universally.(d) 
254  *2d.  The  entail   in  the  issue  male  is 

the  same  thing  to  this  purpose  as  a  gen- 
eral entail. — Most  of  the  cases  cited  in  this 
argument  were  cases  of  general  entail ;  and 
no  distinction  to  this  purpose  was  ever  taken 
by  counsel  between  a  general  and  special 
tail.  "Issue,"  I  have  shewn,  is  the  same 
as  "child"  or  "children." 

3d.  When  words  of  limitation  are  added 
to  "issue,"  to  give  effect  to  the  words  of 
limitation  so  added,  "issue"  should  be 
made  a  word  of  purchase.  Yet  the  Courts, 
in  Shelley's  case,  Lyle  v.  Gray,  Attorney 
General  v.  Sutton,  Goodright  v.  PuUen, 
and  Langley  v.  Baldwin,  have  rejected  those 
words  of  express  limitation,  rather  than  sub- 
mit to  the  frustration  of  the  intent,  resulting 
(under  the  rules  of  law)  from  making  issue 
a  word  of  purchase,  so  as  to  prevent  the  first 
taker  from  having  a  fee. — But,  if  the  words 
of  limitation  added  to  issue  cannot  make  the 
issue  take  as  purchasers,  surely  the  act  of 
Assembly  (Rev.  Code,  c.  90,  s.  12,)  cannot  do 


•Brown's  cases  in  1786,  p.  33.  84,  and  127.  Note 
the  difference  between  the  devise  to  Wm.  and  to 
John  and  Betsey.— Note  In  Original  Edition. 

(d)  Eq.  Ca.  Abr.  2  vol.  p.  738. 
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more  than  the  express  words  of  the  testator 
to  the  same  effect . 

4th.  And  for  want  4th,  If  none,  (i.  e. 
of  such  issue  to  Dod-  no  child  or  children ») 
son.  ,  to  Betsey  Tebbs,  &c. 

'     And  again, 
■     **If    all    my  chil- 
dren should  die  with- 
out issue,  then  over," 
I  Ac- 
It  would  surely   be   difficult  to    maintain* 
that  these  implicative   branches  of  the  de~ 
vise,  in  the  present  case,  were  not  as  strong' 
as,  "for  want  of  such  issue,  to  D.**  Ac. 

The  estate  could  never  go  to  the  Chapman 
family  but  "for  want  of  issue  in  William  ;** 
nor  could  it  go  to  John  Carr  or  Betsey  Tebbs 
but  "for  want  of  such  issue  :'*  otherwise,  if 
it  went  to  Betsey,  or  John,  before  the  extinc- 
tion of  William's  issue,  it  must  return  to 
William's  issue,  upon  the  extinction  of 
John's  or  Betsey's,  before  it  could  go  to 
the  Chapman  family ;  and  if  this  is  not  the 
case,  the  estate  would  go  to  the  Chapman 
family,  without  "  want  of  issue  of  William," 
contrary  to  the  express  words  of  the  will. 
Now,  that  the  estate  should  go  from  Wil- 
liam's issue,  before  their  extinction,  to  Bet- 
sey and  John,  and  then  return  to  William's 
issue,  under  the  will,  in  any  event,  is  too 
absurb  to  be  the  presumed  intent  of  the  tes- 
tator ;  much  less  could  it  comport  with  rules 
of  law  :  so  that  it  is  true  that  under  the 
words,  "  If  all  my  children  die  without  issue, 
the  estate  is  to  go  over."  &c.  the  estate 
can  never  go  to  John  or  Betsey,  or  to  the 
Chapman    family,   "but   for  want  of  issue 

of  William." 
255  *The   implicative  branch  of  the  de- 

vise in  Roe  v.  Grew,  ("but  for  want 
of  such  issue,")  was  sufficient  to  turn  the  ex- 
press estate  for  life  into  an  estate  tail,  without 
the  express  limitation  to  the  issue  of  G.  G. 
And  Lyle  v.  Gray,  Attorney  General  v.  Sut- 
ton, Langley  v.  Baldwin,  Blackborn  v. 
Edgley,  Pinbury  v.  Elkln,  Bernard  v.  Fen- 
ton,  Allason  v.  Clitheron,  Roy  v.  Garnett, 
Robinson  v.  Robinson,  and  Goodright  v. 
Pullen,  were  all  cases  in  which  express  es* 
tates  for  life  were  turned  into  estates  by  im- 
plication, (a)  If  I  am  correct  in  the  foregoing 
conclusions,  William  Carr  the  younger  was 
seised  of  a  fee  conditional  at  the  common 
law,  which,  when  operated  upon  by  the  stat- 
ute de  donis,  and  by  the  acts  of  1776  and 
1785,  docking  entails,  turned  it  into  a  fee- 
simple  estate,  of  which  the  widow  is  dow- 
able. 

Wickham,  for  the  appellees.  In  this  case 
the  claim  of  dower  is  merely  incidental,  and 
depends  upon  the  previous  question,  whether 
William  Carr  the  younger  took  an  estate  for 
life,  or  in  fee.  The  will  is  plain,  and  shews 
the  intention  of  the  testator  to  give  an  estate 
for  life  only.  This  is  the  plain  and  obvious 
construction,  and  the  only  one  which  it  will 
bear,  unless  artificial  rules  be  interposed. 

There  are  two  rules  to  be  observed  in  con- 
struing wills.  The  first  is  a  rule  of  general 
policy,  which  prevents  perpetuities.  The 
utmost  limit  allowed  by  law,  (except  that, 
in  England,  an  estate  tail,  which  is  a  pecu- 
liar species  of  perpetuity,  is  expressly  au- 


(a)  If  this  be  correct,  is  It  not  of  consequence  to 
consider  whether  "child  or  children"  be  the  same 
as  "issue"  or  not'— Note  In   Orifirinal  Edition. 


thorised  by  statute,)  is  an  estate  for  a  life  or 
lives  in  being,  and  twenty-one  years  after- 
wards.— This  rule  is  not  infringed  by  the 
testator  in  the  present  instance  :  for  the  de- 
vise is  to  William  Carr  for  life,  and,  after 
his  decease,  to  his  child  or  children  :  if  none, 
(that  is,  no  children,)  remainder  over.  Nor 
is  the  residuary  clause  in  the  codicil  too 
remote ;  because  it  is  limited  to  the  children 
of  the  testator  dying  without  issue,  living 
his  wife.  So  that  he  intended  the  estate  to 
be  final  on  the  death  of  his  son  and  wife, 
both  of  whom  were  then  in  being. 

The  second  rule  is,  that,  in  following  the 
intention  of  the  testator,  the  general  intent 
is  to  be  regarded  in  preference  to  the  par- 
ticular intent,  if  they  interfere ;  but  not 
otherwise.  For  example  ;  an  estate  to  A. 
and  his  heirs  ;  and,  if  he  die  without  issue, 
remainder  over ;  this  is  an  estate  tail.  So 
to  him  for  life,  and  his  issue  afterwards ; 
and,  if  he  die  without  issue,  remainder  over. 

The  particular  intent  of  an  estate  for        i 
256      life  gives  way  to  the  general   *intent        ! 
to  provide    for   his  issue  ; — otherwise        j 
the  issue  would  only  take  a  life  estate. 

But   if  the  particular  intent  and   general         i 
intent  be  consistent,  both  shall  stand.     Such 
as  an  estate  for  life,  and  remainder  to  the        i 
issue  and  the  heirs  of  the  issue ;  both  shall 
stand  together. 

I  will  lay  down  another  rule ;  that  wills 
in  both  countries  should  be  construed 
according  to  the  existing  laws,  unless  the 
contrary  appears  to  have  been  the  inten- 
tion of  the  testator.  Thus,  in  England, 
estates  tail  being  allowed  by  statute,  the 
Courts  will  presume  that  the  testator  meant 
to  create  such  an  estate  ;  if  such  general  in- 
tention can  be  collected.  In  this  country, 
they  are  not  allowed  ;  and  you  will  not  pre- 
sume that  the  testator  meant  such  an  estate, 
unless  the  words  plainly  import  it,  or  it  be 
necessary  to  effectuate  his  generaj  intent. 
There,  if  an  estate  be  to  A.  for  life,  remain- 
der to  his  issue,  without  words  of  inherit- 
ance ;  the  issue  will  take  only  for  life,  if 
they  take  as  purchasers.  In  order,  there- 
fore, to  carry  into  effect  the  general  intent, 
the  Courts  will  construe  it  into  an  estate  tail. 
Here,  words  of  inheritance  are  not  necessary, 
by  express  act  of  Assembly  ;  and  the  general 
intent  may  be  answered  without  presuming 
an  estate  tail.  The  act  of  Assembly  may 
properly  be  referred  to  on  a  question  of  in- 
tention. Estates  tail  are  presumed  in  Eng- 
land, because  allowed  by  act  of  Parliament : 
— estates  in  fee-simple  are  presumed  in  this 
State,  because  allowed  and  directed  by  act  of 
Assembly.  This  does  not  interfere  with 
cases  where  it  is  apparent  an  estate  tail  was 
intended  ;  because,  in  such  a  case,  the  act  of 
Assembly  turns  it  into  a  fee- simple.  In  the 
case  before  us,  it  is  apparent  that  an  estate 
for  life  only  was  intended. 

We  come  now  to  the  question,  whether 
"child  or  children"  operate  as  words  of 
limitation  or  of  purchase.  If  they  operate 
as  words  of  limitation,  they  carry  a  fee  ;  if 
as  words  of  purchase,  an  estate  for  life  only, 
and  the  widow  is  not  entitled  to  dower. 

But  it  IS  supposed  by  Mr.  Botts,  that  he 
has  found  a  case  apposite  to  this— Roe,  on 
the  demise  of  Dodson  v.  Grew.(b)  I  have 
taken  a  very  different  view  of  it.    In   this 


(b)  2  Wilson,  822. 
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case,  it  was  intended  by  the  testator,  that  all 
the  children  should  take  together.  In  that 
case,  they  took  in  succession,  and  not  to- 
g^ether.  The  case  turned  altogether  upon 
thispoint.  So,  in  Roy  v.  Garnett,(a)  in  the 
very  luminous  argument  delivered  by  Mr. 
Campbell,  the  same  distinction  is  taken. 
But  it  is  said,  that,  in  this  country, 
257  *all  the  children  take  together,  and 
not  in  succession ;  and,  therefore, 
though  it  would  not  be  an  estate  tail  in  Eng- 
land, it  would  be  here ;  because  the  children 
take  by  descent.  Admitting  this  to  be  so,  it 
does  not  vary  the  intention  of  the  testator : 
and,  if  the  argument  prove  any  thing,  it  only 
proves  that  the  English  cases  are  not  appli- 
cable. But  this  position  is  not  correct.  It  is 
understood  to  be  a  settled  rule  of  law,  that, 
if  a  man  devise  lands  to  all  bis  children,  in 
this  country,  they  take  by  devise  ;  but,  if  he 
have  but  one  child,  he  takes  by  descent,  be- 
cause the  better  title.  So,  in  England,  it  is 
laid  down  as  a  general  rule,  that,  though  the 
ancestor  devise  the  estate  to  his  heir,  yet  if 
he  take  the  same  estate  in  quantity  and 
quality  that  the  law  would  have  given  him, 
the  devise  is  a  nullity,  and  the  heir  is.  seised 
by  descent :  but,  if  the  devise  be  to  copar- 
ceners, they  take  by  purchase,  (b) 

The  next,  and  one  of  the  principal  cases  re- 
lied upon  by  the  counsel  on  the  other  side,  is 
Robinson  V.  Robinson. (c)  It  appears,  from 
the  certificate  of  the  Judges  in  that  case, 
that  the  general  intention  of  the  testator 
could  not  have  been  carried  into  effect,  with- 
out construing  the  devise  into  an  estate  tail. 
There  were  no  words  of  inheritance  in  the 
devise  to  the  son.  Consequently,  in  England, 
he  would  only  take  a  life  estate,  but  here,  a 
fee.  In  Doe,  on  the  demise  of  Cook  v.  Cooper, 
(d)  the  issue  took  intermediate  estates  for  life, 
and  not  an  immediate  estate  tail,  as  seems  to 
be  taken  for  granted  by  Mr.  Botts.  A  limi- 
tation over,  on  a  general  failure  of  issue, 
would  have  been  necessary  to  make  it  an 
estate  tail.  There  were  no  cross  remainders, 
as  in  the  case  now  before  the  Court. 

But  it  is  argued,  that  if  our  construction 
should  prevail,  the  grandchildren  might  be 
excluded.  The  testator  might  never  have 
thought  of  providing  for  the  children  of 
children  dying  in  his  life-time.  This  fre- 
quently happens ;  and  there  never  was  a  ques- 
tion but  that  the  children  of  such  were 
exclnded.  The  case  of  Roy  v.  Garnett(e)  is 
next  relied  on.  It  may  be  sufficient  to  say, 
that  no  opinion  of  the  Court  was  given  upon 
any  point  in  that  cause,  which  bears  upon 
this.  Judge  Pendleton  (in  page  34,)  gives 
only  his  own  opinion.  [Here  Mr.  Wickham 
referred  to  the  argument  of  Mr.  Campbell, 
in  that  case,  and  went  into  a  minute  com- 
parison of  the  two  cases,  to  shew  that  they 
were  quite  dissimilar.] 

The  devise  being  to  the  children  of  Wil- 
liam Carr  the  younger  generally,  and  not  re- 
stricted to  one  or  more  living  at  his  death, 
the  moment  a  child  was  born  it  took  a 
258  vested  *interest.  It  may  be  urged,  that 
it  was  uncertain  whether  any  child 
would  be  bom,  or  whether  more  than  one. 
That  does  not  vary  the  rule  of  law.     A  child 

(a)  2  Wash.  22. 

(b)  See  1  Salk.  8i2,  Reading  v.  Royston. 
(0  1  Burr,  r 
W)  ir 


may  take  a  vested  interest,  though  the  pro- 
portion be  not  ascertained.  The  interest  is 
vested  at  the  moment  of  the  birth  of  the  first 
child  ;  but  the  proportion  may  be  varied  by 
after-l)om  children.  If  there  be  but  one 
child,  it  takes  the  whole. 

It  may  be  laid  down  as  a  rule  of  law, 
that  an  estate  may  be  vested  in  interest  in 
remainder,  though  the  proportion  be  un- 
certain. Like  the  common  case  of  an  estate 
to  A.  for  life,  remainder  to  B.  for  life. 
Here  the  estate  to  B.  is  vested,  though  he 
may  die  in  the  life-time  of  A.  But  if  it 
be  to  A.  for  life,  remainder  to  the  heirs  of  B. 
it  is  contingent,  because  it  is  uncertain 
who  is  the  heir  of  B. 

If  an  estate  be  given  to  A.  for  life, 
remainder  to  all  his  children  and  heirs, 
all  the  children  take,  and  the  representatives 
come  in.  Attorney  General  v.  Crispin  ;(f) 
Doe  v.  Perrin.(g)  This  last  is  the  very  case 
before  the  Court,  if  we  throw  out  the  words  of 
inheritance.  There  the  children  taking  by 
purchase,  the  moment  one  was  born,  it  took 
in  remainder.  In  this  case,  if  none  were 
ever  born,  the  life  estate  of  the  father  sup- 
ported our  remainder,  and  we  take.  The  act 
of  Assembly  makes  it  necessary  for  the  Court 
to  construe  an  estate  to  "children"  in  the 
same  manner  as  if  the  word  **heirs"  had  been 
added,  (h)  The  Court  must,  therefore,  pre- 
sume that  testator  meant  a  fee  to  the  chil- 
dren of  William  Carr  the  younger.  The 
word  heirs  is  not  necessary  to  carry  a  fee, 
because  the  law  is  so ;  and  the  Court  will 
intend  that  the  parties  meant  to  conform  to 
the  law.  But,  it  is  said,  the  act  of  Assem- 
bly speaks  of  a  conveyance  to  one.  The  an- 
swer is,  that  many  includes  one. 

Mr.  Botts  argues  on  the  supposition  that 
the  estate  was  conveyed  to  the  children  in 
succession,  and,  therefore,  the  act  of  Assem- 
bly turned  it  into  an  express  estate  in  fee  in 
William.  But  in  this  country  the  children  do 
not  take  in  succession,  but  altogether. 

He  then  proceeds  to  notice  the  imports  of 
the  various  words,  issue,  children,  and  heirs  ;  « 
and  states  that  '*issue"  is  equivalent  to 
"heirs*'  and  "children"  to  "issue."— In  the 
case  of  Roe,  on  the  demise  of  Dodson  v. 
Grew,(i)  Wilmot  and  Clive,  Justices,  in 
delivering  their  opinions,  expressly  lay  it 
down,  that  issue  is  either  a  word  of  limitation 
or  of  purchase,  and  must  always  be  applied 
so  as  best  to  effectuate  the  intention  of  the 
person  who  uses  it.  In  3  Term  Rep.  493, 
Judge  Buller  says  that  children  do 
259  *not  mean  heirs.  The  same  doctrine 
may  be  found  in  Robinson  v.  Robinson, 
(k)  In  Morris  V.  Owen,  (1)  it  was  determined, 
that  a  power  of  appointment  to  children  did 
not  include  grandchildren  ;  but  that  the 
word  issue  would  have  been  sufficiently 
comprehensive  ;  so  that  if  children  had  been 
equivalent  to  heirs,  the  grandchildren  might 
have  taken.  But  in  all  the  cases  where 
those  words  have  been  used,  their  application 
has  depended  upon  the  intention  of  the  per- 
son using  them. 
In  this  case  there  was  a  contingency   with 


(f)  1  Bro.  Chan.  386. 

(fir)  3  Term  Rep.  484. 

(h)  See  Rev.  Code,  Pleas,  ed.  c.  90.  sect.  12,  p.  150. 

(I)  2  Wilson,  322. 

(k)  1  Burr.  38. 

(1)  2  Call.  &20. 
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a  double  aspect,  aad  a  life  estate  to  support 
it :— as  to  A.  for  life,  remainder  to  the  heirs 
of  B.  but  if  B.  be  living  at  A.*s  death,  to  the 
heirs  of  C.  But  if  the  life  estate  shall  be 
extended  to  a  fee,  it  is  an  executory  devise 
of  a  fee  after  a  fee  :  and,  if  the  limitation  be 
not  too  remote,  they  take  one  way  or  the 
other.  It  is,  therefore,  a  mere  question  of 
names.  In  the  present  case,  it  was  not  too 
remote ;  for  in  another  member  of  the  de- 
vise, the  testator  says,  if  "all  my  dear  chil- 
dren die,  living  my  wife,"  Ac.  so  that  it  is 
to  take  effect  during  a  life  in  being. 

But  the  true  construction  of  this  will  is, 
an  estate  to  William  for  life,  remainder  over. 
It  is  objected,  however,  that  in  this  country 
all  the  children  take  by  descent,  and,  there- 
fore, a  descent  must  be'  intended.  This  is  a 
mere  question  of  intention.  Did  he  mean  to 
give  an  estate  for  life  to  his  children,  or  an 
estate  of  inheritance  ?  Unless  we  resort  to 
artificial  rules,  there  can  be  no  doubt  of 
his  intention  to  give  a  life  estate  only.  But 
these  rules  are  never  resorted  to,  except 
when  the  general  intent  and  particular  in- 
tent conflict.  Here  the  general  and  par- 
ticular intent  agree.  An  estate  was  meant 
for  life  ;  after  the  death  of  the  devisee,  his 
children  take  as  purchasers  ;  but  as  the  tes- 
tator contemplated  that  he  might  have  none, 
he  gave  it  to  others  in  remainder.  What 
rule  of  law  or  of  policy  is  violated  by  this 
disposition  ? 

Love,  on  the  same  side.  The  only  question 
now  to  be  considered  is,  whether  William 
Can  the  younger  took  an  estate  for  life, 
under  the  will  of  William  Carr  the  elder ;  or 
whether,  by  implication  of  law,  he  took  a 
fee-simple. 

The  clause  in  the  will  of  William  Carr  the 
elder,  which  is  the  subject  of  discussion,  is 
in  these  words  :  **I  give  and  bequeath  to  ray 
son  William  Carr,  during  his  natural  life, 
the  lands,''  Ac.  (going  on  to  describe  them, 
and  concluding  this  clause  by  the  words,)  "I 
say,  I  give  the  aforesaid  lands  and  ne- 
groes to  my  dear  son  William  Carr, 
260  *during  his  natural  life  ;  and,  after  his 
decease,  to  his  child  or  children  ;  if 
none  to  my  son  John  Carr  and  my  daughter 
Betsey  Tebbs  for  life  ;  and  then  to  be  equally 
divided  among  their  children." 

I  shall  here  notice  the  further  disposition 
which  seems  to  have  been  made  of  the  prop- 
erty specified  in  this  clause,  by  the  words 
in  the  second  codicil  to  the  said  will,  which 
are,  should  all  my  dear  children  die  without 
issue  of  their  bodies,  my  dear  wife  living, 
one  half  the  life  estate  to  go  to  my  dear  wife 
during  her  life,  the  other  half  to  Thomas 
Chapman,  Simon  and  Robert  Lutteral,  and 
Thomas  Chapman's  children,  namely,  Carr 
Chapman,  Charles  Chapman,  and  Jen- 
ney  Chapman,  during  their  lives,  then  to 
their  children,  if  any,  after  the  death  of  my 
dear  wife,  the  whole  of  what  she  has  for  life, 
in  the  last  clause,  to  Thomas  Chapman,  in 
trust  for  the  foremen tioned  children,  and  my 
trusty  boys  Daniel  and  Arch,  equally  to  be 
divided  between  them." 

The  will  and  the  two  codicils  are  dated  the 
23d  day  of  January,  in  the  year  1790,  the 
testator  departed  this  life  in  November  in 
the  same  year,  and  on  the  8th  of  February, 
1791,  the  will  and  codicils  (being  proved  to 
have  been  all  in  the  hand-writing  of  the 


testator)  were  admitted  to  record  in  Prince 
William  County  Court. 

All  Courts  have  agreed,  that  the  intention 
of  a  testator  is  to  be  the  leading?  rule  of  con- 
struction in  wills  ;  and  that  such  intention  is 
to  be  collected  from  the  words  of  the  will,  in 
the  first  place. 

I  therefore  take  the  position  as  correct, 
that  if  the  intention  is  plain  from  the  words, 
they  will  give  effect  to  the  will  in  their  com- 
mon import,  unless  they  are  shewn  to  be  in  a 
state  of  hostility  to  some  fixed  and  incontro- 
vertible principle  of  law  in  the  limitation  of 
property  ;  as  in  Shelley's  case,  and  in  Hill  v. 
Burrow,  3  Call,  353,  &c. 

When,  in  the  same  clause  of  the  will  of 
William  Carr,  we  find  him  twice  expressing 
his  devise  to  his  son  William  to  be  for  life, 
it  would  seem  that  such  words  could  not 
have  been  produced  by  accident  ;  but  that 
such  a  disposition  of  the  property  was  not 
only  intended,  but  formed  a  leading*  feature 
in  the  wishes  of  the  testator. — This  inten- 
tion is  admitted  to  be  clear,  and  is  called  his 
particular  intention  by  the  counsel  for  the 
appellants,  in  contradistinction  to  his  gen- 
eral intent. 

And  here  I  am  willing  to  admit  that,  if  the 
particular  and  general  intents  are  found  to 
clash  with  each  other,  the  former  must  give 
way ;  but  I  do  not  admit  that  the 
261  general  *intent  is  to  be  confirmed,  so 
as  to  defeat  the  remainders  at  all 
events. 

At  the  same  time  I  claim,  if  the  particular 
and  general  intent  can  both  be  answered  and 
stand  together,  that  they  shall  do  so ;  for 
the  whole  intention  must  be  answered,  if  the 
rules  of  law  will  admit  of  it  ;(a)  and  it  is  a 
maxim,  that  all  parts  of  an  instrument  shall 
have  effect,  if  possible. 

I  shall,  in  order  to  shew  that  both  the  par- 
ticular and  general  intent  attributable  to 
William  Carr  in  his  will  may  take  effect, 
(thereby  giving  to  his  son  William  an  estate 
for  life,  of  which  his  widow  could  not  be 
endowed,  and  to  his  child  or  children  a 
contingent  remainder,)  take  two  distinct 
views  of  this  case. 

1st.  I  will  endeavour  to  shew  that. 

Under  the  principles  of  decision  which 
have  obtained  in  cases  of  this  kind,  in  the 
Courts  of  England,  this  devise  may  be 
adjudged  to  give  to  Wm.  Carr  the  younger, 
an  estate  for  life  ;  and  that  such  a  construc- 
tion does  not  conflict  with  the  settled  rules 
of  the  common  law  ; 

2d.  That,  under  the  principles  which 
necessarily  flow  from  the  unavoidable  inter- 
pretation of  our  own  laws,  to  give  effect  to 
the  testator's  general  intent,  the  estate  must 
be  construed  to  be  for  life  only  in  Wm.  Carr 
the  younger. 

As  to  the  first  view  ; 

I  shall  endeavour  to  select  such  cases  as 
come  nearest  in  words  and  principles  to  the 
case  pending ;  for  I  am  aware,  from  the 
researches  I  have  been  able  to  make  on 
the  subject  of  construing  wills,  of  the  truth 
of  Justice  Wilmot's  observation  adopted  by 
the  President  of  the  Court  of  Appeals,  *'that 
cases  on  the  construction  of  wills  rather 
serve  to  embarrass  than  elucidate  ;"(b)  "that 


(a)  1  Burr.  51:  2  Wash.  9;  Roy  v.  Qamett,  2  Ponb. 
0. 

(b)  1  Wash.  266.  Shermer  v.  Shermers  Ex*r. 
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cases  in  the  books  on  wills  have  no  great 
weight,  unless  they  are  exactly  on  the  very 
point,  (a) 

The  few  cases  which  I  think  may  be  fairly 
argued  from,  in  forming^  a  decision  on  the 
present  one,  I  will  arrange  as  follows. 

Archer's  case,lb)  was  a  devise  to  Robert 
Archer  during-  his  natural  life  ;  and,  after  his 
death,  to  his  right  and  next  heir,  and  to  the 
heirs  of  his  body,  Ac. 

It  was  agreed  by  the  whole  Court,   that 
Robert  was  only  tenant  for  life. 
Wild's  case.(c) 

This  case,  I  shall  endeavour  to  shew,  is  a 
very  direct  authority  in  favour  of  the  defend- 
ants, on  common  law  principles. — It  was  in 
remainder  to  Rowland  Wild  and  his  wife, 
and  after  their  decease,  to  their  chil- 
262  dren. — Rowland  and  *his  wife  were  ad- 
judged to  take  an  estate  for  life,  and 
their  children  also  an  estate  for  life  only. 
Three  rules  in  the  limitation  of  estates  were 
in  this  case  agreed,  which  seem  to  have  been 
no  where  contradicted ;  but  the  one  appli- 
cable to  the  case  pending,  seems  to  have 
been  recognized  as  authoritative,  as  I  shall 
shew. 

1st.  If  A.  devise  his  lands  to  B.  and  his 
children,  or  issue,  (without  limiting  the  time 
when  the  estate  in  the  children  is  to  take 
effect,)  and  B.  has  no  children  at  the  time, 
the  same  is  an  estate  tail. 

2d.  If  A.  devise  his  lands  in  like  manner  to 
B.  and  B.  hath  children  at  the  time,  they 
shall  t>e  a  joint  estate  for  life. 

3d.  **If  a  man  devise  land  to  husband  and 
wife,  and,  after  their  decease,  to  their  chil- 
dren, or  the  remainder  to  their  children  ;  in 
this  case,  although  they  have  not  any  child 
at  the  time,  yet  every  child,  which  they  shall 
have  after,  may  take  by  way  of  remainder, 
according  to  the  rule  of  law  ;  for  his  intent 
appears  that  their  children  should  not  take 
immediately,  but  after  the  decease  of  Row- 
land and  his  wife." 

Wild's  case  is  referred  to  in  Ginger  v. 
White, (d)  where  it  is  said  the  reason  of  the 
3d  rule  arises  from  the  words  "after  his 
decease,"  because  it  is  thereby  shewn,  that 
the  devise  to  the  children  was  intended  as  a 
remainder.  So  in  the  pending  case,  the 
estate  in  remainder  is  expressly  limited  to 
take  effect,  after  the  decease  of  Wm.  Carr, 
the  devisee. 

That  the  words  used  in  the  devise  to  Wil- 
liams are  to  have  the  same  effect  and  con- 
struction as  those  used  in  the  devise  to  John 
and  Elizabeth,  is  proved  by  the  common 
meaning  annexed  to  the  words  used  in  these 
different  clauses,  and  is  also  plainly  to  be 
deduced  from  one  of  the  main  general  intents 
of  the  devisor. 

It  is  proved  by  the  words.  For  I  hold  the 
words  *'after  his  decease,"  which  are  found 
in  the  devise  to  William,  and  not  in  the 
devises  to  the  others,  to  be  tantamount  to 
the  words  **living  at  his  (or  her)  death," 
found  in  the  devise  to  John  and  Betsey,  and 
not  in  that  to  William  ;  and  those  used  in 
the  devise  to  William,  as  competent  to  fix  the 
time  of  a  failure  of  children,  and  when  the 
remainder    should  take  effect,  as  those  used 


(a)2Wille8,824. 

(b)  iCaRep.  M. 

(c)  6  Co.  Rep.  18. 

(d)  WUles'  Rep.  168. 


in  the  devises  to  John  and  Betsey.  It  is 
also  deducible  from  one  of  the  main  general 
intents  of  the  testator,  which  evidently  was 
to  divide  his  estate  equally  among  his  three 
children,  and  to  make  them  take  in  the  same 
manner.  He  has  measured  out  their  estates 
by  the  same  rule  in  point  of  duration  ; 

263  has  ^established,  in  each,  cross-remain- 
ders   in  express  terms; — and  finally, 

has  expressly  declared  in  the  first  codicil, 
that  it  is  his  will  and  desire  that  all  his  dear 
children  should  have  equal  shares  of  his 
estate.  It  cannot  l>e  presumed  that  these 
devises  of  his  property  to  his  children,  could 
have  been  intended  to  be  governed  by  differ- 
ent rules. 

The  case  of  Ginger,  on  the  demise  of  White, 
V.  White,  (e)  decided  in  the  Common  Pleas  in 
1742,  I  consider  as  strong  British  authority 
in  our  favour. — The  case  was,  John  White 
the  elder,  grandfather  of  the  lessor  of  the 
plaintiff,  having  iwo  sons,  Henry  and  John, 
and  one  daughter,  Sarah,  devises  a  part  of 
his  house  to  his  wife  for  life ;  and,  after  her 
decease,  that  part,  with  the  rest  of  the  prem- 
ises, to  John  for  his  life,  and  to  Sarah  for 
life,  in  case  she  live  unmarried,  in  common, 
between  them  ;  but  in  case  Sarah  marry  or 
die  before  John,  then  in  either  of  the  said 
cases,  the  said  John  shall  have  the  whole  use 
of  the  house  for  his  life,  and,  after  his  de- 
cease, to  the  male  children  of  the  said  John, 
successively,  and  one  after  another,  as  they 
are  in  priority  of  age,  and  to  their  heirs,  and 
in  default  of  such  male  children,  to  the 
female  children  of  John,  and  if  John  die 
without  issue,  he  wills  the  premises  to  his 
grandson,  John  White  and  his  heirs. 

John,  the  son,  had  no  issue  at  the  time  the 
will  was  made,  or  since.  On  the  death  of 
the  testator,  John  and  Sarah  entered.  Sarah 
died,  and  John  survived  her ;  and  John 
entered  on  the  whole  premises,  suffered  a 
common  recovery,  and  declared  the  uses  to 
himself  and  his  heirs,  and  afterwards  settled 
the  premises  on  the  defendant  Elizabeth  and 
her  heirs.  John  the  son  died,  afterwards, 
without  issue,  Henry  the  eldest  son  still  liv- 
ing ;  and  John  (the  grandson  and  devisee) 
was  the  lessor  of  the  plaintiff. 

•The  question  was,  whether  John  the  sou 
took  an  estate  tail,  and  so  had  power  to  suf- 
fer a  recovery  and  bar  the  remainder  to 
John  the  grandson,  or  whether  he  was  only 
tenant  for  life. 

I^ord  Chief  Justice  Willes.  This  is  the 
general  question  ;  but  it  will  depend  on  two 
points. 

1st.  Whether  John  the  son  took  an  immedi- 
ate estate  tail  by  the  devise  to  his  male 
and  female  children. 

2d.  If  he  did  not.  whether  these  words, 
**In  case  the  said  John  should  die  without 
issue,"  did  not  give  him  an  estate  tail  by 
implication  in  remainder,  after  the  limitation 
to  his  children  ;  for,  in  either  case,  the 
recovery  would  bar  John  the  lessor,  because 
he  claims  by  the  subsequent  devise,  **in  case 
John  his  uncle  die  without  issue."     In 

264  *this  case  the  Chief  Justice  gave  an 
opinion  very  much  at  length.  He  re- 
viewed the  cases  of  King  v.  Melling,  Lang- 
ley  V.  Baldwin,  Shaw  v.  Weigh,  Popham  v. 
Bamfield,  The  Attorney  General  v.   Sutton, 


(e)  Willes*  Rep.  848. 
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I#odiiigton  V.  Kime,  and  Law  v.  Davis, 
which  were  the  most  important  cases  at  that 
time  decided,  and  some  of  which  are  now 
relied  on  in  the  argument  of  counsel  for  the 
appellants. 

The  Chief  Justice  delivered  it  as  the  opin- 
ion of  the  Court,  that  John  the  son  took  only 
an  estate  for  life. 

The  words  "after  his  decease,"  and  the 
word  "children,**  used  by  the  testator  in  the 
case  of  Ginger  v.  White,  and  also  in 
the  pending  case,  are  very  important,  and 
may  be  argued  from  in  the  same  manner  in 
both  cases. 

The  devise  to  the  children  of  John  and 
their  heirs,  successively  according  to  priority 
of  age,  confined  the  disposition  as  closely  to 
the  law  of  descents  in  England,  as  the  devise 
to  William's  children  does  to  the  law  in  this 
country,  on  the  supposition,  that  if  William 
had  had  children,  they  would  have  taken  a 
fee-simple,  under  the  operation  of  the  act  of 
Assembly  of  1785,  which  dfspenses  with  the 
use  of  words  of  perpetuity.  There  is  cer- 
tainly as  strong  an  analogy  between  the  two 
cases,  as  could  be  expected  to  be  found 
between  words  and  the  ideas  correspondent 
to  them,  which,  at  different  times,  were  used 
by  diflFerent  men,  neither  of  whom  intended 
to  use,  or  were  capable  of  using  technical 
expressions,  in  developing  their  minds. 

The  Chief  Justice,  in  explaining  what  are 
considered  as  express  words  to  enlarge  an 
estate  for  life  into  an  estate  tail,  says,  "such 
words  as  ex  vi  termini  create  estates  tail, 
are  admitted  to  have  that  effect,**  because 
of  the  rule,  I  presume,  in  Shelley's  case. 

This  distinction  will  be  found  important, 
in  reply  to  the  cases  cited  by  the  counsel  for 
the  complainants. — For,  in  most  of  them, 
either  an  express  estate  tail  is  limited  to  the 
issue,  or  such  words  are  used  as  in  them- 
selves import  an  estate  tail,  and  are  taken  to 
convey  such  an  estate. 

The  case  of  Fell  v.  Fell  (a)  was  a  devise 
"To  Solomon  Fell  for  life,  and  after  his 
death,  to  his  son  Thomas,  and  his  heirs 
male  forever,  the  elder  to  be  preferred  before 
the  younger,  and,  if  no  male  issue  left  behind, 
then  the  estate  to  devolve  to  the  females,  and, 
if  no  females,  the  estate  to  devolve  to  the 
said  Solomon,  to  dispose  of  as  he  thought 
proper.**  The  defendant,  Solomon,  had,  at 
the  time  of  the  testator's  death,  Thomas,  his 
eldest  son,  and  the  plaintiff,  his  only  daugh- 
ter, and  no  other  children.  Thomas  Fell, 
the  son,  died  soon  after  the  testator,  and  the 
plaintiff,  the  daughter  of  Solomon,  was 
265  his  only  surviving  *child.  By  her  a 
bill  was  filed  to  restrain  the  defendant, 
Solomon,  from  committing  waste  ;  and  a 
case  being  tent  to  the  Court  of  Common 
Pleas,  for  their  opinion  as  to  what  estate 
the  defendant  took  under  the  will,  the  Judges 
certified,  "that  they  were  all  of  opinion,  that 
Solomon  Fell,  the  defendant,  took  an  estate 
for  life,  and,  his  son  Thomas  dying  without 
issue,  his  daughter  took  an  estate  tail.*' 
This  case  is  similar  to  Archer's  case,  men- 
tioned before.  I  consider  it  as  important, 
because  it  shews,  that  the  express  intention 
to  limit  a  remainder  shall  have  effect, 
although  it  might,  by  possibility,  destroy  a 
general  intent ;  which  in  this  case  was,  that 
so  long  as  there   was  issue  of  Thomas,  the 


(a)  3  Wilson,  899. 


estate  should  not  go  over ;  which  g-eneral 
intent,  it  is  said,  could  only  be  effected  by 
construing  these  intermediate  express  de- 
vises for  life  into  estates  tail,  by  implication. 

Although  there  are  many  other  cases 
among  the  more  modern  reporters,  which 
might  be  adduced  to  shew  that,  even  on 
common  law  principles,  the  life  estate  and 
inheritance  did  not  unite  in  William  Carr  the 
younger,  under  the  devise  by  his  father,  I 
think  the  argument  may  be  shortened,  and 
the  case  placed  in  a  more  intelligible  point 
of  view,  by  noticing  here  some  of  the 
authorities  adduced  by  the  counsel  for  the 
complainants. 

Shelley's  case  is  first  relied  on. 

By  which  an  estate  tail  in  the  heirs  male 
of  the  body  of  Edward  Shelley  is  created,  by 
express  terms  after  an  estate  for  life  to 
Edward  Shelley ;  and  for  default  of  such 
issue,  remainder  over,  &c.  and  it  was 
adjudged  that  Edward  Shelley  took  an  estate 
tail— there  are  many  reasons  against  the 
influence  of  that  case  on  the  present ;  for  I 
admit  Shelley's  case  to  be  still  an  unbroken 
pillar  of  the  feudal  system,  which  cannot  be 
demolished  and  thrown  with  the  rubbish  of 
the  dark  ages  ;  but,  1st.  I  must  shew  that  it 
does  not  lie  in  our  way,  and  that  it  is  not 
necessary  for  iis  to  encounter  it. 

This  was  a  conveyance  made  by  Bklward 
Shelley,  by  way  of  covenant,  to  stand  seised 
to  the  use  of  himself  for  life,  &c.  and  was 
an  attempt  to  evade  the  common  law  princi- 
ple derived  from  the  nature  of  feudal  tenures, 
which  was  as  old  as  the  system  itself  ;  "that 
a  man  shall  not,  by  any  means,  make  his 
heirs  take  from  him  by  purchase." 

2d.  It  was  a  principle  altogether  uncon- 
nected with  the  right  of  devising ;  and,  if 
that  right  did  exist  at  common  law,  (which 
some  suppose,)  was  in  opposition  to  it ;  per- 
haps in  suppression  of  it. 
266  *3d.  It  is  a  principle,  which  has  in  a 

great  measure  lost  its  effect  in  Eng- 
land, by  the  stat.  of  32  Hen.  VIII.  permitting 
devises,  &c.  and  the  rules  which  have  been 
adopted  in  the  construction  of  devises  by  the 
British  Courts. 

In  2  Burr.  1107,  Lrord  Mansfield  says,  "The 
reason  of  this  maxim  has  long  ceased,  yet, 
having  become  a  rule  of  property,  it  is 
adhered  to  in   all  cases  literally  within  it." 

It  is  unnecessary  to  remark  the  material  dif- 
ference between  the  words  of  the  instrument 
in  Shelley's  case,  and  those  in  the  devise 
before  us.  Christian,  in  his  notes  on 
2d  book  of  B.  Com.  p.  20,  lays  down  the 
rule  in  these  words :  * '  When  the  ancestor, 
by  any  gift  or  conveyance,  takes  an  estate 
of  freehold,  and  in  the  same  gift  or  con- 
veyance an  estate  is  limited  mediately  or 
immediately  to  his  heirs  in  fee  or  in  tail, 
always,  in  such  cases,  heirs  is  a  word  of 
limitation,  and  not  of  purchase." 

So  subservient,  hovrever,  has  this  com- 
mon law  rule  become  to  the  intention  in 
wills,  where  plainly  expressed,  that  the 
smallest  literal  deviation  will  destroy  its 
influence.  The  word  heir  in  the  singular 
number,  used  instead  of  the  word  heirs, 
will  take  it  out  of  the  common  law  rule ; 
Archer's  case,  (b)  and  2  Burr.  1110,  although 
the  rational  interpretation  of  the  two  words 


(b)  1  Co.  Rep.  66. 
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is  certainly  the  same,  as  was  said   by   one 
of  your  honours,  in  Hill  v.  Burrow,  (a) 

In  a  devise  of  gavelkind  land,  the  word 
heirs  is  not  a  word  of  limitation.  (2  Burr. 
1110.) 

In  the  case  of  Lon^  v.  Laming,  from 
which  the  last  citations  are  made,  Lord 
Mansfield,  p.  1109,  says,  ^*  there  is  no  such 
fixed  and  invariable  rule,  as  has  been  sup- 
posed, that  words  of  limitation  shall  never, 
in  any  case,  be  construed  as  words  of  pur- 
chase." And  in  p.  1111,  **There  is  no  rule 
of  law  that  prevents  heirs  taking  as  pur- 
chasers, when  the  intention  of  the  testator 
requires  that  they  should  do  so." 

Justice  Dennison  ^ibid.)  said,  *'Itis  not 
inconsistent  with  the  rules  of  law,  that 
heirs  of  the  body  should,  in  some  cases,  be 
construed  as  designatis  persons,  &c.  there- 
fore, the  heirs  of  the  body  of  A.  C.  must 
take  by  purchase." 

Justice  Wilmot  cited  a  case  of  Baker  v. 
Snowe,  which  was  a  conveyance  to  E.  E. 
for  life ;  remainder  to  his  first  son  and  the 
heirs  male  of  his  body ;  and  so  to  his  six 
sons;  remainder  to  the  right  heirs  of  E.  E. 
it  was  holden  to  be  only  a  contingent  estate, 
and  not  an  estate  tail  in  E.  E.  because  it 
was  limited  to  particular  persons.  ^^The 
words  heirs,  heirs  male,  or  heirs  of 
267  the  body,  are  not  to  be  ^construed  as 
words  of  limitation,  either  in  a  will 
or  deed,  where  the  manifest  intention  of 
the  testator  or  the  parties  is  declared  to 
be,  or  clearly  appears  to  be,  that  they  shall 
not  be  so  construed."     ibid.  1112,  13. 

By  these  respectable  law  opinions  and 
decisions,  the  rule  in  Shelley's  case,  which 
was  a  particular  object  of  discussion,  seems 
to  be  subdued  to  the  more  rational  one  of 
intention ;  or  to  be  so  narrowed  in  its  opera- 
tion as  not  to  embrace  our  case. 

In  Perrin  v.  Blake,  ^b)  the  rule  in  Shelley's 
case  is  also  made  the  subject  of  discussion ; 
the  reason  of  it  explained  on  common  law 
principles,  and  that  reason  said  to  have 
ceased  to  exist:  The  limitation  was  within 
the  rule  in  Shelley's  case.  Lord  Mansfield, 
Justice  Ashton,  and  Justice  Willes,  held 
the  ancestor  to  take  an  estate  for  life ;  Mr. 
Justice  Yates,  contra.  A  writ  of  error  was 
brought  in  the  exchequer  chamber,  and  Mr. 
Justice  Blackstone,  who  was  of  opinion  for 
the  plaintiffs,  notwithstanding  laid  down 
the  doctrine  in  these  words:  *^If  the  intent 
of  the  testator  manifestly  and  certainly  ap- 
peared, by  plain  expression,  or  necessary 
implication  from  other  parts  of  the  will,  that 
the  heirs  of  the  body  of  A.  should  take  by 
purchase  and  not  by  descent,  then  a  devise 
to  A.  for  life,  and  after  his  decease  to  the 
heirs  of  his  body,  not  only  might  but  must 
be  construed  an  estate  in  strict  settlement. ' ' 
This  is  a  strong  case  for  us. 

After  the  British  Courts  have  thus  re- 
strained the  operation  and  weakened  the 
force  of  the  rule  in  Shelley's  case,  I  can 
scarcely  presume  that  its  influence  will  be 
reestablished  in  this  country,  as  the  artifi- 
cial ground  upon  which  it  stood  there  never 
did  exist  here. 

The  case  of  the  Attorney  General  v. 
Sutton,  is  not,  I  presume,  intended  for  the 
single  purpose  of  supportijig  the    authority 


(a)  3  CaU.  842. 

(b)  4  Burr.  2S19. 


of  the  rule  in  Shelley's  case;  but  is  cited 
as  an  authority  generally  favouring  the 
plaintiff's  claim.  If  that  be  the  intention 
of  the  citation,  it  certainly  can  have  no 
application  to  the  case  before  the  Court. 

The  words  in  the  cited  case,  ex  vi  termini, 
created  an  estate  tail.  In  Ginger  v.  White, 
before  cited,  it  was  clear  that  all  the  sons 
of  Thomas  were  intended  to  take;  nay,  all 
his  issue,  although  only  a  part  are  provided 
for  in  express  terms.  But  in  the  case  at 
bar,  all  the  children  being  by  express  terms 
provided  for,  nothing  is  left  for  implica- 
tion ;  and  the  words  of  the  will  may  be 
adopted  in  its  construction  without  doing 
violence  to  any  supposed  intention.  This 
distinction  is  fully  illustrated  by  all 
268  the  cases,  where  *the  limitation  has 
been  to  all  the  males,  and  then  the 
females,  in  succession,  after  the  estate  for 
life  in  the  ancestor;  as  was  the  case  in  Fell 
V.  Fell.(d) 

The  principle  of  decision  in  the  Attorney 
Greneral  v.  Sutton,  is  likewise  adopted  in 
Langley  v.  Baldwin,  where  the  words  were 
the  same,  except  that  in  the  latter  case  the 
limitation  extended  to  the  sixth  son,  but, 
not  to  all;  for  which  reason,  and  because  it 
was  declared  that  if  the  devisee  for  life 
should  die  without  issue,  the  estate  should 
go  over,  in  order  to  provide  for  a  seventh 
or  other  son,  the  devisee  was  held  to  take 
an  estate  tail. 

And,  again,  when  the  provision  was  gen- 
eral for  the  issue  or  children  by  the  same 
words,  or  words  of  the  like  import,  as  they 
respected  the  devisee,  he  was  held  to  take 
an  estate  for  life,  (e)  A  numerous  train 
of  ancient  authorities  might  be  cited  in 
support  of  this  distinction,  and  to  this  I 
therefore  hold  the  distinction  between  a 
general  limitation  to  all  the  children,  and  a 
limitation  to  the  1st,  2d,  3d,  sons,  &c.  to  be 
important  to  apply  to  this  case;  Archer's 
case  also  applies.  And  to  take  us  out  of 
the  authority  of  Roy  v.  Garnett,  the  cases 
of  Goodright  v.  PuUen,  and  Bale  v.  Cole- 
man may  be  considered  together.  The  lim- 
itations in  both  are  expressed  in  such  a 
manner  as  to  create  ex  vi  termini  estates 
tail.     Willes'  Rep.  as  before  cited. 

As  to  that  part  of  the  adjudication  relied 
on  by  the  counsel  for  the  appellant  where 
it  is  said  '^a  devise  to  A.  for  life  and  after 
his  decease  to  his  issue,  without  more,  will 
carry  an  estate  tail  to  A. ;"  it  is  merely  a 
repetition  of  the  1st  rule  in  Wild's  case, 
before  cited,  and  of  the  old  rule  in  Shel- 
ley's case. 

In  the  case  of  Trevor  v.  Trevor,  the  words 
heirs  male  are  used.  This  case,  therefore, 
may  be  replied  to  as  the  former. — It  may  be 
added,  that  in  it  we  find  another  rule  in 
destruction  of  the  principle  in  Shelley's 
case,  to  wit,  that  principle  is  departed  from 
in  settlements  in  consideration  of  marriage. 
Why  this  distinction  in  favour  of  intention, 
as  it  is  laid  down  in  Fearne's  Cont.  Rem. 
p.  124,  should  have  effect  in  cases  of  mar- 
riage-settlements and  not  in  wills,  both  of 
which  in  a  legal  view  are  made  on  consid- 

(d)  See  Cha.  Ca.  173,  Backhouse  v.  Wells,  Glib. 
Cases.  20,  129. 

(e)  Doe  V.  L.  Muljrrave,  5  Term  Rep.  820;  Lowe  v. 
Davies,  2  Lid.  Raymond.  1561 ;  Lodincrton  v.  Kime,  1 
Ld.  Raymond,  203. 
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eration  and  supposed  to  be  for  value,  I  have 
not  been  able  to  trace  any  satisfactory 
reason.  That  the  rule  in  Shelley *s  case  (al- 
though so  arbitrary  as  to  govern  without 
any  existing  reason  for  it)  is  weakened  by 
this  acknowledged  principle,  of  construing 
marriage  conveyances  in  strict  settlement, 
I  strongly  contend ;  because  there  was  noth- 
ing originally  in  the  rule  in  Shelley's 

269  case,  when  it    was    supported    *by  a 
semblance    of    reason,    which    would 

necessarily,  when  marriage-settlements  be- 
came legalized,  make  them  an  exception  to 
the  operation  of  that  rule,  more  than  devises 
would  be  made.— But  devises  were  at  first 
construed  differently,  for  reasons  which 
never  existed  here. 

As  to  Lewis  Bowie's  case,  (a)  it  was  a 
limitation  to  their  1st,  2d,  and  3d  sons,  and 
not  to  their  other  children  in  succession ;  it 
is  therefore  similar  to  the  case  of  the  At- 
torney General  v.  Sutton,  Roy  v.  Garnett, 
&c.  and  may  be  answered  in  the  same  way. 

Garth  v.  Baldwin,  (b)  was  the  limitation  of 
a  trust  estate,  to  E.  for  life  and  to  the  heirs 
of  his  body,  therefore  Lord  Hard wi eke  de- 
creed an  estate  tail  to  E.  for  he  laid  down 
the  gro«jnd  of  his  decision  in  these  words: 
*'He  was  not,  in  a  Court  of  Equity,  to  over- 
rule the  legal  construction  of  the  limitation, 
unless  the  intent  of  the  testator  or  author 
of  the  trust  appears,  by  declaration,  plain  ; 
that  is,  by  plain  expression  or  necessary 
implication."  It  was  therefore,  I  presume, 
that  Lord  Mansfield,  in  Long  v.  Laming 
cited  this  case,  and  to  shew  how  far  a 
Court  was  authorised  to  carry  intention 
even  in  opposition  to  the  rule  of  law.  This 
authority  is  therefore  relied  on  in  the 
answer  to  that  of  Goodright  v.  Pullen,  as 
well  as  to  the  case  of  Langley  v.   Baldwin. 

Lord  Chief  Justice  Willes,  in  the  year 
1745,  (c)  makes  the  following  observation  on 
the  last  mentioned  case.  '*The  case  of 
Langley  v.  Baldwin,  1  Eq.  Ca.  Abr.  185,  is 
like  no  other  case,  and  therefore  it  is  no 
authority." 

Doe  V.  Reason,  or  Bernard  and  Fenton  v. 
Reason,  is  a  case  mentioned  by  counsel 
only,  in  3  Wils.  242,  where  it  appeared  that 
the  words  were  issue  of  the  body ;  therefore 
within  the  principle  of  the  cases  before  re- 
plied to.  So  was  Coulson  v.  Coulson,  No. 
10,  in  the  arrangement  of  cases  made  by 
the  counsel  for  the  appellants;  and  No.  11, 
King  V.  Burchell,  as  mentioned,  in  Long  v. 
Lamipg,  by  counsel.  No.  12,  Allason 
v.  Clitheron  was  also  held  an  estate  tail 
by  implication,  by  reason  of  the  words  is- 
sue of  his  body.  No.  13,  King  v.  Melling, 
the  words  are  issue  of  his  body  lawfully 
begotten. 

From  the  case  of  Robinson  v.  Robinson 
little  light  is  produced  on  the  subject.  The 
certificate  of  the  Judges  in  itself  furnishes 
no  rule  for  the  determination  made.  It  was 
said  it  was  necessary  to  construe  the  estate 
given  to  L.  H.  an  estate  tail,  and  to  this 
construction  the  words  were  not  opposed, 
because  they  were  proper  to  create  an  estate 
tail.      They    were,    ** lawfully    to  be 

270  begotten."    The  *words  of   a  will  are 
to  be  construed  in  their  legal  import, 

(a)  11  Co.  79. 

(b)  2  Vezey,  464. 
<c)  WlUes'  Rep.  596. 


unless  that  will  do  violence  to  the  manifest 
intent;  but  here  the  intent  was  favoured 
by  it,  and  it  seems  to  me  that  the  obvious 
reason  of  the  Court's  opinion  was,  that  the 
devise  over  was  void,  the  limitation  being 
of  a  contingency  on  a  contingency,  which 
could  not  be  allowed.  The  only  way  then 
by  which  the  issue  of  L.  H.  could  take  the 
estate,  and  the  manifest  general  intention 
be  preserved,  was  by  giving  L.  H.  an  estate 
tail. 

The  case  of  Dodson  v.  Grew.  The  veords 
of  the  limitation  in  this  case  were,  '^to  the 
issue  male  of  his  body  lawfully  begotten.*' 
The  most  proper  words  which  could  be  used 
to  create  an  estate  tail.  ' 

The  whole  of  the  reasoning  employed  in 
discussing  the  former  cases  cited  by  the 
opposite  counsel  is  brought  fully  to  operate 
upon  this  case. — It  is  an  estate  tail  ex  vi 
termini,  and  the  words  will  have  their  legal 
import  and  effect,  unless  there  is  a  plain 
and  apparent  intention  to  the  contrary :  but 
here,  as  in  the  case  of  Robinson  v.  Robin- 
son, the  intention  favoured  the  legal  con- 
struction. 

The  supposed  analogy  then  does  not  ex- 
ist in  the  operative  words,  but  in  the  unim- 
portant circumstance  of  an  equal  number  of 
persons. 

When  the  counsel  for  the  appellants  comes 
to  class  and  marshal  his  cases,  we  find  there 
is  not  one  referred  to,  where  the  limitation 
has  been  in  the  words  of  the  devise  before 
us,  **to  the  children  of  the  devisee  for  life;" 
but  all  the  cases  contain  words  indicative 
of  an  estate  tail.  The  argument  of  an  estate 
for  life  by  implication  from  the  words, 
*  Without  impeachment  for  waste,"  &c.  can- 
not go  further  than  the  express  limitation 
of  an  estate  for  life,  and  therefore  need 
not  be  remarked  on,  where  cases  have  been 
answered  in  which  express  estates  for  life 
were  created. 

It  is  then  contended  by  the  counsel,  that 
Wm.  Carr  the  devisee  took  a  fee  conditional 
at  common  law.  I  believe  it  might  be  safely 
admitted  that  a  conditional  fee  was  executed 
in  William.  For  if  the  condition  never  hap- 
pened in  the  life  of  William,  he  could  not 
be  said  to  have  been  seised  of  an  estate  of 
inheritance;  and  of  none  other  could  his 
widow  at  common  law  be  endowed. 

Next  it  is  argued,  *4hat  the  word  'chil- 
dren' was  intended  to  designate  the  inherit- 
ance, rather  than  any  particular  person  to 
take,  because  the  testator  has  added  no 
words  of  perpetuity."  The  testator  was 
a  merchant  of  eminence,  he  had  been  at 
great  pains  to  acquire  an  estate; 
271  *was  very  conversant  in  all  the  forms 
of  conveyancing,  and  versed  in  the 
land  titles  of  this  country ;  he  was  a  magis- 
trate, and  was  said  to  be  an  able  and 
learned  one.  He  has,  in  his  own  hand, 
written  a  testament,  which  for  legal  ac- 
curacy of  expression,  may  perhaps  defy  the 
criticism  of  the  ablest  lawyer;  and  yet,  it 
is  suggested,  that  he  did  not  know  of  the 
existence  of  one  of  the  most  important  laws 
in  the  transmission  of  property  ever  made 
in  the  Commonwealth  in  which  he  lived ; 
although  that  law  was  in  force  for  several 
years  before  his  death.  But  that  when  he 
words  his  testament  in  unison  with  the  es- 
tablished   principles    to    that  law,  (which 
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does  not  require  a  perpetuity  to  be  created 
in  express  terms, )  he  does  not  know  of,  or 
mean  to  introduce  the  influence  of  that  law, 
but  is  in  search  of  some  new  and  unheard 
of  mode  to  g^ive  a  perpetuity,  by  the  intro- 
duction of  the  word  children;  and  thus  (by 
an  evasion,  if  effectual,  almost  too  subtle 
for  the  distinguishing  sense  of  a  lawyer) 
to  create  an  estate  tail  in  spite  of  a  positive 
lavv  of  the  Commonwealth,  and  in  contra- 
diction to  all  the  rules  of  construction 
which  have  been  adopted  by  British  Jurists 
in  creating  estates  of  that  kind. — This  is, 
indeed,  putting  the  will  of  the  testator  to 
the  torture. 

But  it  is  said  a  conditional  fee  at  common 
law  is  created,  '^because  the  testator  has  not 
used  words  of  restriction  to  confine  the 
estate  for  life,  as  he  would  have  done,  if 
he  had  intended  it." 

Surely,  after  he  has  given  the  estate  in 
express  terms  for  life,  and  further  declared 
what  was  to  become  of  it'after  the  death  of 
the  tenant  for  life,  we  cannot  doubt  about 
his  intention  as  to  the  certainty  of  a  life 
estate,  or  that  to  have  said  more,  would 
have  been  at  least  tautologous  and  unnec- 
essary- 

If  the  counsel,  in  one  of  his  reasons  for 
the  supposition  that  a  fee  conditional  at 
common  law  is  created,  means  to  say  that 
the  testator  meant  to  vest  an  inheritance 
in  the  children  of  William  Carr,  I  concur 
with  him;  but  contend  that  those  children 
would  take  by  purchase : — they  would  take  an 
estate  of  inheritance,  without  the  addition 
of  what  were  called  words  of  perpetuity, 
which  were  then  dispensed  with  by  act  of 
Assembly.  As  to  the  peculiarity  of  the 
words  in  the  devise  to  William  and  his 
children,  I  c:an  entertain  no  doubt  but  the3' 
would  receive  th.?  same  construction  with 
ihe  devise  to  John  or  Betsey,  which,  in 
express  terms,  refers  to  the  children  only 
which  shall   be  living    at  the  time  uf  the 

death  of  the  devisee  for  life. 
272  'After  having  in  this  cursory  man- 
ner noticed  the  various  reasoning  of 
the  counsel  on  the  operation  of  the 
words  of  the  will,  I  come  now  to 
reply  to  that  which  is  more  important: 
the  inquiry  into  the  intention  which 
is  manifested  by  the  will: — and  it  is 
said,  that  unless  William  Carr  the  younger 
be  construed  to  take  an  estate  tail,  it  may 
happen,  that  the  remainder  may  go  over  to 
those  to  whom  it  may  be  devised,  although 
William  Carr  might  still  have  remote  issue 
of  his  body.  This  principle  I  know  has 
been  argued  from  in  England,  and  in  this 
country,  in  the  case  of  Roy  v.  Garnett. 
If  the  position  be  true,  that  * 'children'*  is  a 
word  of  doubtful  import,  and  may,  to  effectu- 
ate the  intention  of  the  testator,  be  con- 
strued to  extend  to  remote  descendants, 
there  is  no  difficulty ;  for,  according  to  the 
argument  of  the  counsel  himself,  although 
the  immediate  descendant  of  William  Carr 
the  devisee  might  die  in  his  life-time,  and 
leave  a  child  or  children,  the  grandchild 
would  be  denominated  by  the  term  child  or 
children,  and  would  take  the  remainder 
immediately  on  the  death  of  their  ancestor, 
the  tenant  for  life,  yet  it  would  seem  sufli- 
cient  to  oppose  the  supposition  of  the  coun- 
sel of  this  remote  chance  of  inconvenience. 


and  this  violence  to  the  testator's  inten- 
tion, by  the  immediate  and  unavoidable 
inconveniences  that  would  result  from  con- 
struing the  will  in  such  manner  as  to  vest 
an  estate  tail  in  William  Carr  the  devisee ; 
which  eo  instanti  our  law  converts  into  a 
fee  simple,  and  thus,  at  once,  destroys  the 
testator's  intention. 

On  the  supposition  that  the  testator 
knew  that  there  was  such  a  law  in  existence 
as  would  convert  estates  tail  into  fee-simple 
estates,  we  cannot  suppose  he  intended  to 
create  a  fee-tail;  because  it  would  be  no 
more  than  giving  to  his  son  a  fee-simple, 
which  he  might  immediately  dispose  of, 
and  so  destroy  the  remainders,  both  to  his 
children  and  the  other  children  of  his 
testator. 

To  suppose  a  fee-simple  in  William  Carr, 
the  devise  must  be  construed  to  be  an  exec- 
utory devise:  but  if  a  limitation  of  an 
estate  can  be  construed  to  be  a  contingent 
remainder,  it  never  shall  be  construed  an 
executory  devise. 

As  to  what  constitutes  a  contingent  re- 
mainder, and  to  shew  that  this  case  comes 
precisely  within  the  description,  I  refer 
to  2  LU.  Comm.  p.  169,  where  it  is  said,  *'If 
A.  be  tenant  for  life,  with  remainder  to 
B.'s  eldest  son,  then  unborn,  this  is  a  con- 
tingent remainder;  for  it  is  uncertain 
whether  B.  will  have  a  son  or  no."  The 
British  authorities  say  nothing  of  the 
general  intent,  as  to  the  vesting 
273  *of  the  remainder,  because,  to  con- 
strue a  devise  to  be  an  estate  tail, 
the  remainder-men  are  provided  for ;  but  it 
is  different  here;  for  after  a  fee-simple 
created  by  the  operation  of  our  act,  there 
would  be  no  remainder. 

On  the  supposition,  then,  that  there  are 
two  main  intents  manifested  in  opposition 
to  each  other;  the  one  to  vest  an  estate  in 
William  Carr's  remote  descendants,  in  case 
of  a  non-surviving  son  or  daughter  of  Wil- 
liam ;  the  other  to  vest  a  remainder  in  the 
testator's  other  two  children,  and  both  these 
cannot  stand  together,  let  us  adopt  the  rule 
of  decision  mentioned ;  and  suppose  the 
testator  had  been  told,  that  by  a  possible 
event  a  grandchild  of  William  might  be 
disinherited,  unless  the  estate  of  William 
was  made  a  fee-simple.  It  is  at  least  prob- 
lematic, whether  he  would  not  have  risked 
that  possible  contingency,  rather  than 
have  left  the  estate  open  to  the  dis- 
posal of  ,  his  son,  thereb3*  risking,  in 
another  way,  the  chance  of  his  grand- 
child ever  enjoving  the  estate:  and  also 
of  a  remainder,  or  an  inheritance  from 
William  vesting  in  John  and  Elizabeth, 
or  their  children,  according  to  his  ex- 
press intent.  In  the  case  of  William's 
alienation,  the  testator's  grandchild  would 
lose  the  estate,  or,  if  he  had  no  grandchild, 
his  own  children.  To  grant,  then,  that  a 
fee-simple  would  be  created  by  implication, 
would  produce  the  destruction  of  the  main 
intent  contended  for;  as  we  have  no  estates 
tail.  But,  in  case  of  the  possible  event  of 
a  nonsurviving  child  of  William,  his  great 
grandchild  only  could  lose  the  estate,  ac- 
cording to  the  argument  of  the  counsel, 
still  submitting  to  the  risk  of  an  immedi- 
ate alienation  of  his  ancestor.  Yet  I  am 
content   to  remove  every   obstacle   arising 
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from  this  possible  event ;  to  take  for  true 
the  counsel's  own  doctrine,  that  in  the 
limitation  of  estates,  child  or  children 
will  be  construed  to  mean  the  same  as  is- 
sue, and  we  shall  presently  see  what  must 
necessarily,  under  our  laws,  be  the  con- 
struction of  this  will.  I  shall,  therefore, 
now  consider  this  case  under  the  second 
view  proposed  to  be  taken  of  it,  to  wit: 
**under  the  principles  which  are  established 
and  must  necessarily  flow  from  a  rational 
interpretation  of  our  laws,  altering  the 
system  of  British  law  in  the  disposition 
and  limitation  of  property." 

I  have  examined  the  artificial  grounds 
on  which  some  of  the  rules  of  lim- 
itation were  built  by  the  laws  of 
England;  it  has  appeared  that  those 
rules,  by  the  modern  adjudications  in 
England,  were  shaken,  and  in  effect  de- 
stroyed, by  the  operation  of  the  principle 
of  intention  in  the  construction  of  wills  un- 
der the  statute  of  Hen.  VIII.  It 
274  would  seem  *strange,  therefore,  that, 
in  this  country,  any  of  the  rules  of 
property  which  were  merely  incidental  to 
the  feudal  system  should  be  revived,  when 
that  system  is  totally  abolished,  and  the 
deductions  from  it  in  every  instance  coun- 
teracted by  our  laws,  where  such  deduction 
could  be  the  object  of  positive  law,  I  there- 
'  fore  think  it  rational  at  least,  and  I  contend 
it  is  consistent  with  law,  that  in  the  inter- 
pretation of  wills,  the  intention  of  the  tes- 
tator, should  not  be  trammelled  by  obsolete 
rules  of  the  common  law,  which,  if  intro- 
duced into  operation,  I  shall  endeavour  to 
demonstrate,  would  defeat  the  spirit  and 
meaning,  and  perhaps  counteract  the 
expressions  of  our  municipal  regulations. 

I  say  that  it  is  impossible  that 
the  rules  of  limitation  established  by 
the  common  law,  can  apply  in  the  con- 
struction of  wills  under  our  act  of  As- 
sembly. By  our  laws,  an  estate  tail  can  in 
no  case  be  created,  which  will  not  eo  in- 
stant! become  a  fee- simple,  (a)  We  cannot 
recognize  any  estate  of  an  intermediate 
gradation  between  a  life  estate,  and  a 
fee-simple.  All  the  constructions,  then, 
which  have  been  so  much  laboured,  to  shew 
that  a  court  will  preserve  the  estate  to  the 
issue  of  the  donor,  according  to  his  will, 
must  fail,  except  the  acknowledged  rule 
that  they  may  take  in  remainder  as  pur- 
chasers. If  it  is  an  estate  of  inheritance, 
it  is  now  by  the  laws  of  this  country  free 
to  alienation  in  common  form,  and  although 
estates  tail  might  be  barred  in  England,  yet, 
in  contemplation  of  law,  they  were  consid- 
ered as  conveying  a  limited  interest, 
through  a  particular  channel. 

We  learn  from  the  old  books,  that  the  rea- 
son why  the  Courts  first  established  that 
kind  of  judicial  estate  in  England  called 
an  estate  tail  by  implication,  was,  to  pre- 
serve the  contingent  remainders ;  namely, 
when  a  devise  was  to  A.  and  his  heirs,  and 
if  he  die  without  issue,  remainder  over: 
here  an  estate  tail  is  implied  by  the  word 
issue,  in  order  to  preserve  the  remainder 
over:  and  there  is  a  case  stated,  in  4 
Gwyllim*s  ed.  of  Bacon,  p.  258,  where  the 
Court  construed  an  estate  in  fee-simple 
to    be  only  a    fee- tail,  in  order  to   preserve 


the  remainders.  For,  if  it  was  construed 
a  fee-simple,  the  remainder  was  gone;  it 
being  a  contingent  remainder,  and  not  an 
executory  devise ;  the  same  therefore  as  our 
case.  If,  then,  the  Courts  of  England  have 
adopted  a  rule  of  construction,  by  mere  im- 
plication, for  the  purpose  of  preserving 
the  contingent  remainders,  which  has  been 
always  adhered  to  as  reasonable,  by  creating 
a  new  kind  of  estate  by.  implication,  surely 
our  Courts  will  be  justified  in  ad- 
275  hering  *to  the  letter  and  plain  mean- 
ing of  the  devise,  in  effecting  the 
same  important  object. 

For,  without  construing  this  a  life  estate 
in  the    first  taker,  the  remainders    must  be 
totally    destroyed;  it  being  a  life  estate  or 
a  fee-simple;  and    the    limitation  being  a 
contingent  remainder,  and  not  an  executory 
devise ;  and  it  being  decided  that  the  Court 
will  not    construe  that  an  executory  devise 
which  is   a    contingent  remainder,  for  any 
purpose  whatever,  (b)     The    words  used  by 
the    testator    in    limiting    a    life  estate  in 
express    terms,  and  a  reiteration  of  those 
expressions ;  his  defining  what  was   to   be- 
come of  the  estate  after  the  determination 
of    the      particular      estate;    his     having 
branched   his    estate  into    three  parts,  and 
limited    the    remainders  in  the  same  way, 
shewing    the    forethought    and    steadiness 
of  his    purpose ;  his   having    created   cross 
remainders  in    those  three   branches  of  bis 
estate,  in    express  terms;  his    having,    in 
different   parts    of  his    will,  and  especially 
in  that    part  where  he  makes  a  devise  of  a 
contingent    remainder    to    his  wife,  in  ex- 
press terms  distinguished   between   the  life 
estate  and  the  remainders ;  all  these  reasons, 
and  more  which    might    be    here    concen- 
trated, from  the  words  of  the  will,  (the  first 
rule   of  exposition,    Bale  v.   Coleman,  1  P. 
Wms.  142,)  serve,    without   doubt,  to  shew 
that  his  intention  was  not  to    give  a    fee- 
simple    to  William  his  son.     But  under  the 
grounds  of  decision,  if   his  intention    had 
been  obscure,  we    might  have    resorted   to 
implication,   to   preserve    the    remainders. 
Again :    to    shew    to    what   lengths  Courts 
of  Justice  have  gone  in  preserving  remain- 
ders, where  they   would   be    otherwise   de- 
stroyed by  operation  of  law,    I   might   cite 
the  cases  of  The  Attorney   General  r,  Sut- 
ton, Langley  v.  Baldwin,  and  many  others; 
and    in    our  own  country,  Roy  v.  Garnett, 
where    estates    tail  have  been  created,    in 
order  to  secure  a    remainder    to  a  6th,  7th, 
or  8th  son.     I  might,  therefore,   presume,  a 
court  might  adhere  to  the  words,  when  that 
adherence    will   have  a  better    influence  in 
preserving  the   remainders  under    the  Vir- 
ginian system  of  laws.     It  is  said,  where  it 
appears  to  be  the  intention  of  the    testator 
that  there  should  be    a  succession    in  tail, 
it  would  defeat  that  intention,    if  all    were 
to  vest  in  the  first  taker ;    per  Lord  Mans- 
field, in  2  Burr.  1111. 

Finally, 

There  was  no  possible  way  by  which  the 
testator  could,  according  to  the  laws  of  this 
State,  secure,  at  the  same  time,  the  enjoy- 
ment of  the  estate  to  his  children  for  their 
lives,  and  a  remainder  to  their  descendants, 
but  by  giving  to  his   children  a  life    estate 


(a)  1  Call,  165. 


(b)  Fearne,  4th  ed.  420,  421,  1  Call,  Carter  v.  Tyler. 


I  HEN.  &  M. 


Smith  &c.  v.  Chapman  &c. 


276-278 


in  the  property  devised :  for  estates  tail  are 

done  away. 
276  *The  cases  and  adjudications  before 
mentioned,  shew  that  courts  of  Justice 
have  always  considered  the  preservation  of 
remainders  express  or  implied,  as  essential 
to  the  main  intent  of  the  devisor ;  and  I  do 
not  understand  that  this  general  intent  has 
ever  been  considered  in  a  point  of  view  sub- 
ordinate to  the  intent  which  is  supposed  to 
exist  to  confine  the  estate  to  the  issue  of  the 
first  taker ;  but  that  being  now  rendered  im- 
possible* by  our  act  docking  en  tails 'further 
than  to  that  life  which  shall  be  named  and 
be  in  existence  immediately  at  the  determi- 
nation of  the  first  life  estate,  the  court  will 
preserve  the  other  general  intent  in  favour 
of  a  remainder-man.  For  by  the  argument 
of  the  counsel  it  is  conceded,  that,  if  Wil- 
liam is  construed  to  take  more  than  a  life 
estate,  the  remainders  are  gone ;  and  the 
estate  must  pass  in  a   course  of  descent. 

Having  stated  my  opinion  of  the  probable 
operation  of  our  law  of  1776,  for  docking 
entails,  I  will  see  with  what  force  the  case 
of  Roy,  Ac.  v.  Qarnett,(a)  relied  on  by 
the  counsel  for  the  appellants,  applies  in 
contradiction  to  the  principles  I  have  laid 
down. 

In  the  first  place,  let  it  be  remarked,    the 
testator  in  the  case  of  Roy,  Ac.  v.  Garnett, 
made  his  will  in  1765,  and,  from  the  infor- 
mation the  case  affords,  died  soon  after;  so 
that,  on  the  principle  that  wills   are  to    be 
construed  according  to  circumstances  at  the 
time  they  were  made,  the  rules  of  limitation 
in  England,  strictly  applied   in    Courts    in 
this   country    on  the    subject  of  that  will. 
Secondly,  according  to  the  law  of  England, 
an  express  estate  tail  is  created  in  the  first 
and  every    other    son    of     James; — which 
differs  it  in  two  important  points   from  the 
case  pending ;  1st.  As   the    estate    is   only 
contended  to   be  an  entail   by  implication, 
contrary  to  the  express  estate  for  life;    2d. 
As  there  is  no  succession  in  tail   contended 
for,  in  the  present   case,    and  the  child  or 
children   of  William,  if    any  had  survived, 
woald  have    taken  in  parcenary,  or  as  ten- 
ants in  common    in    fee-simple ;    as    would 
also  the    children  of   John    and  Betsey  per 
capita,  and  not  in  a  course  of  descents,  un- 
der our  act  of    Assembly,    as    the  sons   of 
James  would  in  Roy  v.  Garnett,  by  the  con 
struction   of  the   statute   de  don  is.     Under 
this  second    distinction,    the    case  of  Roy, 
&c.  v.  Garnett,   is  expressly  a    decision  in 
our  favour,    for    (in   p.   32,)  the  President 
says  "the  parties  have  rightly  agreed,  that 
the  devise    to    the    surviving  sons  did  not 
enlarge  the  estate  for  life  in  James,  since 
the  surviving    sons    not   only    might,    but 
must  take  as  purchasers,  being  to  take,  not 
in   succession,    but    as     tenants    in    com- 
mon." 
277         *Thirdly,  although  the  doctrines  of 
limitation  are  only  commented  on  as 
existing  in    England,  yet   no    adjudication 
was   made,    by    which    a  rule  of  property 
might   be  considered  as  established;  and  it 
was  said  that  the  Court  doubted    as   to  the 
effect  of  that  devise.     I  am   willing  here  to 
admit  that  it    was    impossible    the    Court 
could  doubt  as  to  the  operation  of  the  rules 
laid  down  in  the    construction    of   estates 


tail,  whereon  a  remainder  may  be  limited ; 
I  have  no  where  denied  the  doctrines  as  laid 
down  by  the  president.  If  the  doubts  of 
the  Court  had  been  explained,  they  might 
have  been  found  to  be  derived  from  the 
alteration  in  our  system,  which  at  the  time 
of  the  adjudication  was  effected  by  the 
abolition  of  estates  tail ;  and  in  this  opin- 
ion I  am  confirmed  by  the  concluding  words 
of  the  adjudication,  denying  the  operation 
of  the  act  of  1776,  and  thereby  taking  the 
case  entirely  out  of  its  influence.  This  case 
cannot  then  be  ruled  by  the  opinion  deliv- 
ered in  that ;  the  two  cases  being  in  circum- 
stances totally  dissimilar.  The  case  of  Hill 
V.  Burrow,  does  not  stand  in  our  way,  be- 
cause, there,  the  words  are  said  by  the  court 
to  be  appropriate  and  emphatical  to  create 
an  estate  tail — and  no  words  were  used  des- 
ignating the  termination  of  the  life  estate. 
So,  in  the  case  of  Tate  v.  Tally,  the  words 
heirs  of  his  body  were  used. 

Botts,  in  reply. — ^The  counsel  for  the  ap- 
pellees contend  that  the  devisee  William 
Can*  took  only  an  estate  for  life ;  and  that 
to  his  child  or  children  a  contingent  remain- 
der was  devised. 

To  support  the  effect  given  by  the  appel- 
lees to  the  will,  the  counsel  reason,  1st. 
From  the  English  cases,  and  2dly.  From 
the  laws  of  Virginia,  which  they  suppose 
have  altered  the  law  of  England  as  to  the 
subject  in  question. 

Wild's  case  is  cited.  The  first  rule  there 
stated  puts  **children"  and  **issue"  upon 
the  same  footing.  If  children  and  issue  be 
the  same,  it  is  clear  from  a  large  class  of 
concurring  cases  that,  even  where  the  de- 
vise is  expressly  for  life,  with  remainder  to 
the  children  or  issue  after  the  decease  of 
the  devisee  for  life,  the  latter  will  take  an 
estate  tail,  (b)  The  words  of  limitation  to 
the  issue  after  the  death  of  the  devisees  for 
life  are  of  no  importance  in  the  present 
question ;  for,  as  was  properly  decided  in 
Ginger  v.  White,  those  words  only  proved 
that  the  devise  to  the  children  or  issue  was 
intended  as  a  remainder.  Now,  in  the 
principal  case,  it  is  admitted  that  the  ex- 
press devise  to  William  Carr  for  life,  as 
well  as  the  words  *' after  his  decease," 
278  *shew  an  intention  to  give  his  child 
or  children  a  remainder;  but  then  the 
question  is  whether  thereis  not  in  the  same 
will  a  general  intent  incompatible  T^ith, 
and  overruling  that  particular  intent. 

The  counsel  for  the  appellees  take  it  for 
granted  that  the  testator  meant  to  devise 
to  William,  in  the  same  words  and  to  the 
same  effect  that  he  used  and  designed  in 
the  devises  to  his  other  two  children, 
though  the  words  employed  in  the  several 
devises  are  substantially  different.  William 
was  the  eldest  son  of  the  testator;  and  that 
circumstance,  according  to  the  common 
prejudice  of  fathers,  may  account  for  the 
difference  made  by  the  testator  between  the 
devise  to  him  and  the  devise  to  John  and 
Betsey.  It  is  sufficient  that  the  testator 
has  used  different  words,  and  of  dissimilar 
legal  import.  It  is  admitted  that,  in  every 
other  respect,  he  may  have  intended  simili- 
tude in  the  devises  to  his  children ;  but, 
because  a  testator  makes  but  a  small  differ- 


(a)  i  Wash.  9. 


(b)  See  15  cases  cited  In  Bolt's  first  arsrument  col- 
lected in  class  the  8d.— Note  in  Orlsrinal  Edition. 
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ence  in  the  mode  of  limiting'  his  property 
to  his  children,  it  is  not  to  be  inferred, 
against  plain  words,  that  no  difference  was 
intended.  This  reasoning  does  not  conflict 
with  the  intention  in  the  codicil  to  give 
equal  shares  of  his  estate  to  his  children ; 
because  that  equality  had  relation  to  noth- 
ing but  the  quantity  of  the  estate  to  be 
given  to  each  without  reference  to  the  di- 
rection in  what  manner  it  was  to  be  pre- 
served in  the  families  of  his  children,  after 
their  deaths.  He  surely  did  not  intend  the 
house  and  lot  in  Dumfries  given  to  Betsey 
Tebbs  and  her  heirs,  in  a  separate  clause 
of  the  will,  to  vest  in  her  nothing  but  a 
life  estate;  and  yet  this  would  be  the  effect 
of  Mr.  LrOve*s  exposition  of  the  codicil. 

If  the  three  devises  are  to  be  likened  to 
each  other,  those  to  John  and  Betsey  might 
as  well  be  moulded  to  the  shape  of  the  one 
to  William,  as  to  make  the  latter  accommo- 
date itself  to  the  former.  The  Courts  more 
frequently  reject  words  in  a  testament  than 
make  them   for  testators. 

However,  this  point  is  not  considered  of 
importance;  since,  if  the  devises  were  the 
same,  the  general  intent  must  prevail  over 
the  particular  intent. 

The  case  most  relied  on  by  Mr.  hove  is 
Ginger  v.  White,  (a) 

In  that  case  the  Court  admits  that  the 
word  children  in  a  will  sometimes  creates 
an  estate  tail ;  and  the  Chief  Justice  ex- 
pressly declares  that  there  is  a  distinction 
between  ** heirs"  and  "issue,"  putting  the 
latter  word  as  meaning  the  same  with 
children.  Now,  turn  **  child"  or 
279  ***children"  into  *4s8ue,"  and  the 
fifteen  concurring  cases  in  class  the 
3d.  before  cited,  will  make  the  present  an 
estate  tail. 

It  is  true  that,  in  the  case  of  Ginger  v. 
White,  the  Court  decides  that  the  limita- 
tion over  upon  the  death  of  the  devisee 
John,  without  issue,  did  not  turn  John's 
estate  into  an  estate  tail ;  but  the  reason 
given  by  the  Court  is  that  an  express  estate 
for  life  cannot  be  enlarged  by  implication. 
Now,  though  this  was  contended  for  as  a 
principle  of  law  at  that  time  by  some  of 
the  Judges,  the  contrary  has  been  finally 
settled  by  all  the  modern  decisions  upon 
the  subject;  and  expressly  by  the  case  of 
Roy  V.  Garnett  in  the  Court  of  Appeals,  (b) 
The  word  '* heirs,"  ex  vi  termini,  creates 
an  estate  in  fee:  the  word  *' issue"  has  the 
same  meaning  when  necessary  to  effectuate 
the  general  intent,  and,  upon  the  same 
reason,  * 'children,"  in  this  country,  must 
mean  the  same  thing,  and  have  the  same 
effect. 

The  case  of  Fell  v.  Fell,  stated  in  Mr. 
Love's  argument,  has  no  bearing  on  the 
present  case.  Thomas  Fell  was  there  in 
being  at  the  making  of  the  will,  and  ex- 
pressly named  as  a  remainder-man;  but 
there  a  limitation  in  remainder  to  **the  fe- 
males" created  in  the  first  female  an  estate 
tail.  It  is  submitted  -whether  **  child"  or 
'* children"  is  not  equivalent  to  **the  fe- 
males?" 

In  Ginger  v.  White,  a  case  from  Moor, 
397,  is    cited,    of    a    devise    to  A.  for  life, 

(a)  WlUes'  Rep.  848. 

(b)  See  the  8tb  Class  of  Cases  In  Bott's  first  argu- 
ment—Note  In  Original  Edition. 


and,  after  his  decease,  to '*the  men  children 
of  his  body;"  and  adjudged  that  A.  took 
an  estate  tail.  The  law  of  this  case  is  no 
where  denied,  and  it  is  submitted  whether 
**child"  or  **children"  are  not  words  as 
strongly  importing  an  inheritance  as  '*men 
children  of  the  body." 

The  counsel  for  the  defendant  cannot  be 
successful  in  his  attack  upon  the  rule  in 
Shelley's  case.  That  rule  has  never  been 
impugned  in  any  case.  If  Mr.  LfOve's  quo- 
tations prove  any  thing,  it  is  that  there  is. 
no  more  legal  virtue  in  the  word  **heirs" 
than  there  is  in  *4ssue;"  for,  if  there  be 
not  a  general  intent  to  secure  an  inherit- 
ance, neither  of  those  words  will  effect  it ; 
but,  if  there  be  such  general  intent,  either 
of  those  terms,  or  the  word  ** children" 
will  carry  the  inheritance. 

The  case  of  Doe  v.  I^ord  Mulgrave,(c) 
and  the  other  authorities  cited  by  Mr.  Love, 
according  to  his  exposition  of  them,  prove 
too  much ; — viz.  that,  when  the  provision  is 
general  for  the  issue  or  children  of 
280  the  devisee,  he  is  held  *to  take  only 
an  estate  for  life.  If  this  be  true, 
the  fifteen  cases  in  class  the  third,  already 
noticed,  are  at  once  overruled. 

In  the  argument  of  Mr.  Love,  he  hints 
at  a  distinction  between  *^ children"  and 
issue;"  and  labours  effectually  to  shew  that 
**issue"  is  not  a  word  of  limitation,  except 
where  the  general  intent  shall  make  it 
such ;  and,  surely,  he  will  not  deny  this 
qualified  effect  to  the  word  "children. "  He 
has  not  said  that  "children"  are  not 
*4ssue,"  or  that  "issue"  means  other  than 
"child"  or  *  *children,"  either  philologically 
or  technically. 

Among  the  notes  to  the  case  of  King  v. 
Melling  is  one  that  the  words  "and  tor 
want  of  such  issue"  make  a  phrase  suitable 
to  an  estate  tail.  Now,  in  the  case  to  be 
decided,  there  is  a  limitation  over  for  the 
want  of  issue.  When  the  testator  says 
''and  if  all  my  children  die  without  issue'* 
he  furnishes  that  strong  implication  of  an 
intention  to  provide  for  all  the  issue  which 
has,  in  all  the  cases  where  this  implication 
is  found,  carried  an  estate  tail. 

When  Mr.  Love  comes  to  the  case  of  Dod- 
son  V.  Grew,  he  supposes  the  words  "to  the 
male  issue  of  his  body  lawfully  begotten" 
to  create  an  estate  tail,  ex  vi  termini.  He 
then  argues  that  "issue"  is  a  word  of  lim- 
itation or  of  purchase  according  to  the  g^en- 
eral  intention  ;  and  the  word  "heirs"  has 
been  found  a  word  of  purchase,  according 
to  the  general  intent.  The  general  intent, 
Mr.  Love  has  effectually  contended,  must 
controul  and  subdue  the  strongest  terms 
and  phrases  of  limitation:  now  I  cannot 
understand  how  it  is,  that  the  general  in- 
tention of  the  testator  in  the  case  to  be 
decided  should  be  the  same  as  that  of  the 
testator  in  Dodson  v.  Grew,  as  to  the  end 
of  preserving  the  estate  for  the  remote  de- 
scendants of  the  first  devisees,  and  that 
those  intentions  are  to  govern  without  pro- 
ducing the  same  result.  In  Dodson  v.  Grew 
the  limitation  was  to  the  male  issue;  and, 
in  the  case  to  be  decided,  the  intention 
was  to  provide  for  both  male  and  fe- 
male issue;  and  in  that  the  cases  differ. 
The  words  * 'lawfully  begotten"  in  Dodson 


(c)  5  Term  Rep.  820. 
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V.  Grew,  restricted  the  limitation  to  be, 
lefi^itimate  issue;  but  the  law  would  have 
iuterposed  that  restriction ;  so  that  those 
words  were  redundant.  I^egitimate  issue 
in  Eng'land  was  the  only  inheritable  issue. 
—Here  illegitimate  issue  may  be  capable  of 
inheritance  by  adoption.  But  these  are 
things  that  influence  nothing  but  the  course 
of  the  inheritance  without  affecting  the 
existence  of  the  inheritance.  The  case  of 
Cook  V.  Cooper  was  to  R.  C.  for  the  term 
of  his  natural  life  only,  and,  after 
281  his  decease,  *to  his  issue  as  tenants 
in  common.  In  this  case,  R.  H. 
could  never  have  taken  an  estate  tail,  as 
he  did,  if  terms  excluding  the  female  issue, 
restricting  the  issue  to  such  as  were  of  his 
body,  or  to  those  lawfully  begotten,  were 
necessary. 

It  is  to  be  remarked,  that  the  counsel  for 
the  defendants  have  not  attempted,  other- 
wise than  in  an  oblique  way,  to  answer  my 
argument  drawn  from  a  comparison  of  the 
case  now  to  be  decided  with  the  case  of 
Dodson  V.  Grew. 

It  is  still  more  remarkable  that  my  argu- 
ment upon  the  implicative  branches  of  the 
devise,  and  upon  the  incompatibility  of 
the  particular  with  the  general  intent,  on 
which  I  most  relied,  has  been  passed  with- 
out any  direct  attack.  I  infer  that  the 
cases  there  cited,  and  the  reasoning  there 
taken  from  the  books  are  admitted  to  apply, 
and  cannot  be  resisted.  If  ''child  or  chil- 
dren" will  not  carry  the  inheritance,  we 
have  the  word  '  'issue ;"  and  the  competency 
of  that  to  carry  an  inheritance  is  admitted 
by  Mr.  Love  himself. 

Mr.  Love  seems  to  admit,  if  his  construc- 
tion of  the  will  should  prevail,  that  it  was 
incompetent  to  provide  for  all  the  descend- 
ants of  the  devisee  William. — Indeed,  he 
contends,  "if  Wm.  Carr  the  devisee  had 
died,  leaving  grandchildren,  but  no  living 
child,  that  those  grandchildren  could  not 
have  taken  the  estate."  This  is  certainly 
tme,  if  William  did  not  take  an  inherit- 
ance; and  therefore  all  the  cases  (including 
Roy  V.  Garnett)  expressly  declare  that  the 
first  devisee  shall  have  the  inheritance  as 
the  only  means  of  casting  it  on  the  grand- 
children and  remote  issue. 

It  is  said  by  Mr.  Love,  it  might  be 
safely  admitted  that  William  Carr  took  a  fee 
conditional  at  the  common  law;  for,  said 
he,  the  condition  did  not  happen,  and 
therefore  Wm.  Carr  never  had  a  fee  tail  or 
absolute  fee-simple.  Mr.  Love  wholly  for- 
got that  the  act  of  1776,  amended  by  the  Jict 
of  1785  (see  Rev.  Code,  vol.  1,  page  158, 
sect.  9,)  had  expressly  discharged  these  es- 
tates of  the  conditions,  and  declared  them 
absolute  fee-simple  estates. 

It  is  next  contended,    that   although    the 

estate  might,  in  England,    be  construed  an 

estate  tail  to  effectuate  the   general  intent, 

yet  to  construe  it  here  an  estate   tail  would 

not  effectuate  the    general   intent ;  because 

the  act  of  Assembly  immediately    turns    it 

into  a  fee-simple,  which    does   not    answer 

the  general  intent. 

It  may  be  true  that  the    operation  of  the 

act  does  thwart  the  general  intent  in 

282     some  degree,  but  not  altogether;  *for 

the  general  intent  re  better   fulfilled 

by  leaving  the  estate  to  descend  to    the  is- 


sue in  case  the  devisee  does  not  alien,  than 
by  robbing  the  issue  of  it,  at  all  events,  as 
will  be  the  case  if  the  first  devisee  take 
only  an  estate  for  life.  The  issue  might 
be  barred  in  England  too  by  alienation 
through  "fine  and  recovery.*' 

But  this  question  so  laboured  by 
Mr.  Love  has  been  closed  forever  by  as 
well  the  Legislature  as  the  Court  of  Ap- 
peals. 

First,  the  Legislature  hath  declared 
"that  every  estate  in  lands  which  hath  been 
limited,  or  hereafter  shall  be  limited,  so 
that,  as  the  law  aforetime  was,  such  estate 
would  have  been  an  estate  tail,  shall  also 
be  deemed  to  have  been,  and  to  continue 
an  estate  in  fee-simple."  Act  of  1776, 
amended  by  the  act  of  1785, (a)  so  that,  if, 
as  the  law  aforetime  was,  this  would  have 
been  an  estate  tail,  the  law  is  express  that 
it  shall  now  be  a  fee-simple. 

Mr.  Wickham  has  urged  the  same  matter 
that  Mr.  Love  has,  in  two  cases  before  the 
Court  of  Appeals, (b)  with  great  aseal  and 
ability,  and  in  both  instances  he  was  ex- 
pressly and  unanimously  overruled;  the 
Court  in  each  case  declaring  that  the  act  of 
Assembly  was  conclusive.  Indeed,  the  law 
upon  the  subject  had  been  settled  in  the 
general  reasoning  of  the  Court  in  the  case 
of  Carter  v.  Tyler. 

In  resuming  the  discussion  of  the  case  of 
Roy  V.  Garnett,  Mr.  Love  says,  all  the  chil- 
dren that  James  might  have  were  not  pro- 
vided for,  without  giving  an  estate  tail; 
and  in  the  case  to  be  decided  the  children 
are  all  provided  for.  Now,  a  provision  for 
all  the  children  is  creative  of  an  express 
estate  tail;  and,  instead  of  weakening, 
strengthens  the  implication. 

Again,  Mr.  Love  says,  the  children  of 
William  would  have  been  tenants  in  com- 
mon under  the  limitation  to  the  child  or 
children.  In  Cook  v.  Cooper  before  cited, 
the  limitation  was  to  the  issue  of  the  ten- 
ant for  life  "as  tenants  in  common;"  and 
yet  the  estate  was  adjudged  to  be  a  fee. 

Mr.  Love  seems  to  admit  that  the  issue 
of  William  Carr  the  devisee  could  not  take 
by  way  of  executory  devise ;  and  the  case 
of  Carter  v.  Tyler,  in  1  Call's  Reports, 
(without  going  further,)  proves  his  correct- 
ness. Now,  if  they  could  not  take  by  way 
of  executory  devise,  they  could  not  as  con- 
tingent remainder-men,  they  not  being  in 
esse. 

Williams,  on  the  same  side.  It  has  been 
correctly  stated,  by  counsel,  that  the  single 
question  is,  whether  William  Carr  the 
younger  took  an  estate  for  life  or  a 
283  fee.  If  a  fee,  *then  the  decree  of  the 
chancellor  dismissing  the  bill  must  be 
reversed. 

In  viewing  this  case,  I  will  first 
consider  it,  as  if  it  were  now  to  be  decided 
in  Westminster-Hall;  and  secondly,  I  will 
inquire  whether  the  acts  of  Assembly  of 
Virginia  have  made  any  difference  in  the 
rules  of  construction. 

The  rules  which  have  been  adopted,  in 
construing  wills  in  Westminster- Hall,  are: 

1st.  That  the  intention    of   the    testator 


(a)  Rev.  Code,  vol.  1,  c.  90,  s.  9,  p.  168. 

(b)  Hill  V.  Burrow,  8  Call,  342,  and  Tate  v.  Talley. 
3  Call,  354. 


133 


IHEN.StWi. 


Virginia  Raports,  Annotatbd. 


284-286 


shaW  prevail,    if   it  be  not  contrary  to  the 
rules  of  law. 

2d.  That  where  there  is  a  general  and 
particular  intention  manifested  in  a  will, 
and  they  cannot  be  reconciled,  the  particu- 
lar intention  must  yield  to  the  general. 

3d.  That  the  intention  must  be  gathered 
from  the  will  itself. 

4th.  That  no  subsequent  event  can  vary 
the  construction  of  the  will ;  but  it  must  be 
the  same  in  every  event. 

5th.  That  no  exposition  shall  be  given 
which  will  tend  to  a  perpetuity. 

Another  rule  was,  indeed,  added  by  Mr. 
Wickham,  '*that  wills  shall  be  construed 
according  to  the  existing  laws  of  the  coun- 
try, in  which  they  are  made."  This  I  shall 
notice,  when  I  come  to  consider  the 
operation  of  our  acts  of  Assembly. 

Having  premised  thus  much,  I  come 
to  consider  what  estate  William  Carr 
the  younger  took  under  the  will; 
whether  an  estate  for  life  or  in  fee 
if  the  former,  the  Chancellor's  decree  is 
right;  if  the  latter,  it  is  erroneous,  and  the 
complainant  is  entitled  to  dower.  In  doing 
this  it  will  be  important  to  examine  the 
different  clauses  of  the  will  which  relate  to 
the  devise  in  question. 

The  testator  first  devises  to  his  son  Wil- 
liam Carr  the  estate  which  is  the  subject 
of  the  present  controversy,  during  the  nat- 
ural life  of  the  devisee,  and  after  his  de- 
cease to  his  child  or  children;  if  none, 
remainder  to' his  other  son  John  Carr,  &c. 
He  then  declares  his  intention  to  be,  that 
all  his  children  should  have  an  equal  share 
of  his  estate;  and,  finally,  he  provides, 
that,  should  all  his  dear  children  die  with- 
out issue  of  their  bodies,  his  dear  wife  liv- 
ing, one  half  the  life  estate  should  go  to  his 
dear  wife,  remainder  over,  &c.  So  that  the 
testator  has  manifested  his  clear  intention 
to  make  all  his  children  equal,  and 
that  the  estate  should  not  go  out  of  his 
family  until  there  should  be  an  indennitc 
failure  of  issue  in  all  his  children. 

If  this  case  had  occurred  in  England,  the 
words  child  or  children  would,  upon  the 
face  of  the  whole  will,  be  expounded 
284  *to  be  synonymous  with  the  word  is- 
sue. On  this  point  I  shall  refer  to 
one  of  the  authorities  cited  by  Mr.  Wick- 
ham  ;  3  Term  Rep.  484.  The  page  to  which 
I  wish  to  call  the  attention  of  the  court,  is 
493,  in  which  Judge  Buller  says,  that  chil- 
dren and  issue  have  the  same  meaning. 
The  same  doctrine  will  be  found  in  2  Fon- 
blanque,  c.  3,  sect.  3,  and  2  Lord  Raym. 
1437.  This  is  done  to  effectuate  the  plain 
and  manifest  intention  of  the  testator. 

If  the  words  children  and  issue  mean  the 
same  thing,  and  which  is  proved  by  the 
authorities  above  referred  to,  it  remains  to 
consider  whether  a  devise  to  a  man  for  life, 
remainder  to  his  children,  be  not  an  estate 
tail.  If  so,  it  follows  as  a  necessary  con- 
sequence that  William  Carr  took  an  estate 
of  inheritance.  The  will  should  be  read, 
as  to  William  Carr  for  life;  remainder  to 
his  children  ;  and,  if  he  die  without  issue, 
remainder  over.  Such  a  devise  in  England 
would  be  deemed  a  strong  estate  tail. 

Shelley's  case,  in  the  1  Co.  89,  is  a  much 
stronger  case  in  favour  of  a  life  estate,  yet 
it  was  determined  not  to  be  a  life  estate  in 


Edward  Shelley ;  even  though  it  was  limited 
to  him  for  life;  remainder  to  his  heirs  male 
of  his  body,  and  to  the  heirs  male  of  such 
heirs. 

The  case  of  Goodright  v.  Pullen(a)  is  also 
a  stronger  case.  The  Judges,  in  giving 
their  opinion,  were  unanimous  that  the  dev- 
isee took  an  estate  tail.  It  was  moreover 
said,  that  issue  was  sometimes  a  word  of 
limitation,  sometimes  of  purchase;  accord- 
ing to  the  penning  of  the  will.  If  my  po- 
sition first  laid  down,  that  issue  and 
children  are  the  same,  be  correct,  then  it 
follows,  that  William  Carr  the  younger  took 
a  fee  tail. 

The  case  of  Coulson  v.  Coul8on,(b)  Rob- 
inson V.  Robinson, (c)«  Cook  v.  Cooper,  (d) 
Roy  V.  Garnett,  (e)  and  Dodson  v. 
Grew,(f)  are  all  stronger  than  the  case  at 
bar.  In  every  one  of  those  cases  the  tes- 
tator meant  to  provide  for  the  remotest  is- 
sue. In  the  case  at  bar,  William  Carr  the 
elder  intended  that  his  children  should  be 
equal,  and  manifestly  intended  that  Wil- 
liam Carr's  family,  as  long  as  he  had  a  child 
or  issue,  and  they  had  children  or  issue, 
should  be  provided  for,  in  exclusion  of  every 
other  person. 

The  Court  is  first  to  consider  what  estate 
William  would  have  taken  before  the  act  of 
Assembly.  If  he  would  have  taken  a  fee 
tail,  then  by  the  operation  of  the  act  it  is 
converted  into  a  fee-simple.  It  is  unim- 
portant with  us  in  which  light  it  is  consid- 
ered. According  to  Mr.  Wickham's 
argument  the  estate  for  life  to  William 
merged  in  the  fee  until  a  child  should  be 
bom ;  there  being  no  intervening 
285  *trust  estate  to  prevent  it.  Let  it  be 
admitted,  then,  that  William  took  an 
estate  tail,  to  be  divested  only  by  the  birth 
of  a  child.  In  this  case  the  testator  evi- 
dently meant  to  provide  for  the  issue  of 
William,  as  long  as  any  descendant  of  his 
should  be  alive.  We  ought  therefore  to 
adopt  that  construction  which  will  best 
effectuate  that  object.  But  let  us  suppose, 
for  the  sake  of  the  argument,  that  William 
took  only  an  estate  for  life.  What  would 
be  the  result?  If  he  had  had  a  child  or  chil- 
dren, they  would  have  taken  only  an  estate 
for  life,  (if  the  case  had  occurred  in  Eng- 
land, )  because  there  are  no  words  of  inherit- 
ance. This  would  frustrate  the  general 
intention  of  the  testator;  because  he  de- 
clares that,  should  all  his  children  die  with- 
out issue,  the  estate  should  pass  to  others 
specially  named:  thereby  manifesting  a 
plain  intention  to  provide  for  the  case  of 
an  indefinite  failure  of  issue;  which  has 
always  been  held  to  pass  a  fee  tail. 

It  is  said  by  Mr.  Wickham  that  **chil- 
dren"  is  a  word  of  purchase  in  this  case, 
because  the  testator  intended  they  should 
all  take  together.  The  testator  uses  both 
the  words  *' issue"  and  **child:"  and  his 
intention  was,  that  the  estate  should  go  to 
the  child  or  children,  or  to  the  issue  and 
the  heirs  of  that  issue.  Yet  that  would 
make  it  an  estate  tail. 


(a)  2  L,d.  Raym.  1437. 

(b)  2Stra.  1125. 
,c)  1  Burr.  38. 

d)  1  East.  229. 

e)  2  Wash.  9. 
(f)  2  Wils.  822. 
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The  case  relied  upon  from  3  Term  Rep. 
to  shew  that  child  is  a  word  of  purchase, 
has  no  application.  In  that  case  the  tes- 
tator evidently  shewed  his  intention  to  be, 
that  the  children  should  take  as  purchasers. 
There  the  estate  was  to  go,  in  remainder, 
to  the  children  of  a  woman  by  a  particular 
husband,  as  tenants  in  common ;  and  words 
of  inheritance  were  superadded,  which  is 
not  the  case  here. 

If  this  case  had  been  before  a  Court  in 
England,  and  Mr.  Wickham  be  right,  the 
children  of  William  Carr  would  only  take 
an  estate  for  life;  but,  if  I  am  right,  they 
would  succeed  to  an  estate  tail. 

But  it  is  said,  that  in  England,  this  would 
be  an  estate  tail  in  William,  to  be  divested 
on  the  birth  of  a  child.  If  so,  he  had  an 
estate  for  life;  remainder  to  his  children 
for  life ;  remainder  to  himself  in  fee  tail ; 
or,  in  this  country,  in  fee.  Admitted:  for, 
according  to  Mr.  Wickham's  argument,  the 
life  estate  merged  in  the  fee,  until  a  child 
should  be  born.  As  that  event  never  hap- 
pened, he  died  seised  in  fee,  and  conse- 
quently the  appellant  is  entitled  to  recover. 
In  England  this  will  would  be  so  ex- 
pounded, that  none  of  the  family  of  Wil- 
liam Carr  should  be  disinherited. 
286  Yet,  'according  to  Mr.  Wickham,  if 
William  Carr  the  younger  had  had  a 
child,  and  that  child  had  had  issue,  and 
died  in  the  life-time  of  William,  that  issue 
could  not  take;  because  the  description 
must  be  completely  answered  to  enable  the 
devisee  to  take  as.  a  purchaser. 

If  then  in  England,  William  Carr  the 
younger,  would  have  taken  an  estate  tail, 
let  US  examine  whether  the  acts  of  Assem- 
bly have  made  any  change  in  the  rules  for 
expounding  wills.  The  first  act  to  which  I 
shall  call  the  attention  of  the  Court  is  the 
act  of  1785. (a)  This  act  declares  that 
every  estate  limited,  so  that,  as  the  law 
aforetime  was,  it  would  have  been  a  fee 
tail«  shall  be  deemed  a  fee-simple.  What 
would  this  estate  have  been  aforetime;  that 
is,  prior  to  the  acts  of  1776  and  1785?  If  I 
am  right,  it  would  have  been  an  estate  tail 
in  William ;  which  by  this  act  is  converted 
into  a  fee-simple.  This  mode  of  construc- 
tion the  Court  is  understood  to  have  adopted 
in  Tate  v.  Tally,  (b)  and  to  have  decided 
upon  the  act  of  1785,  as  if  that  of  1776  had 
never  been  made.  In  that  case  Mr.  Wick- 
ham contended  that  a  new  rule  should  be 
adopted;  but  the  Court  thought  otherwise, 
and  considered  the  act  of  1785  as  a  correct 
exposition  of  the  act  of  1776. 

But  take  the  case  upon  the  act  which  de- 
clares that  words  of  inheritance  need  not 
be  superadded,  (c)  Still  Wm.  Carr  took  a 
fee.  A  devise  to  A.  for  life,  remainder  to 
his  heirs,  would,  in  England,  be  a  fee  in  A. ; 
upon  the  universal  rule  that  where  a  free- 
hold is  given  to  the  ancestor,  remainder  to 
his  heirs,  in  the  same  instrument,  the  an- 
cestor takes  a  fee.  (1)  Here  the  testator 
gfives  the  estate  to  William  Carr  for  life, 
remainder  to  his  children.  The  law  ol  de- 
scents declares    that    the   children  by  that 


(a)  Rer.  Code.  c.  90,  sect.  9,  p.  158. 

(b)8CaU..%4. 

(c)  See  Rev.  Code.  c.  90,  sect.  18,  p.  169. 
^  (1)  Sec   1  Day's  Cases  in  Error,  299;    Bishop  v. 
Selleck. 


name  shall  be  his  heirs:  for,  in  this  coun- 
try, **children"  is  a  more  apt  word  to  create 
an  estate  in  fee-simple  than  ** heirs*'  or 
''issue ;"  the  law  of  descents  using  the  term 
children  throughout.  A  devise,  in  Eng- 
land, to  A.  for  life;  remainder  to  his  heirs; 
would  give  a  fee;  the  word  heirs  being  an 
apt  word  of  limitation ;  and,  according  to 
the  rule  of  law,  the  two  estates  would  be 
merged.  In  this  case  the  devise  is  to  Wil- 
liam for  life,  remainder  to  his  children.  If 
the  word  children,  in  this  country,  is  as  apt 
as  the  word  heirs  in  England,  then  the 
Court  will  give  them  the  same  construction. 

The  rule  that  title  by  descent  is  the  more 
worthy,  equally  applies  in  this  coun- 
287  try.  Thus,  if  a  person  devise  *to  his 
children  generally,  they  would  take 
by  descent,  because  we  cannot  change  the 
law.  The  case  in  Salkeld,(d)  cited  by  Mr. 
Wickham,  to  shew  that  parceners  in  a  de- 
vise take  by  purchase  and  not  by  descent, 
will  not  bear  him  out.  In  that  case  there 
were  two  parceners,  and  a  devise  of  the 
whole  estate  to  one ;  it  was  adjudged  that 
he  took  by  purchase.  He  could  not  take 
as  heir:  1st.  Because  the  two  make  an  heir, 
and  not  one ;  2dly.  If  a  moiety  had  de- 
scended to  the  parcener  who  was  the  dev- 
isee, the  other  parcener  would  have  been 
entitled.  This  case  shews  that  if  the  de- 
vise had  been  to  the  parceners,  in  the  same 
plight  as  they  would  have  taken  by  descent, 
they  shall  take  in  that  way. 

But  it  is  contended,  that  the  Court  must 
change  the  rules  of  constructions  in  wills 
because  of  the  act  of  Assembly  docking  en- 
tails. This  is  answered  more  ably  by  the 
opinions  of  the  Judges  in  Tate  v.  Tally,  (e) 
than  by  any  argument  which  I  could  urge. 
There  they  affirm  the  doctrine  that  the  rules 
of  construction  are  to  be  the  same  as  before 
the  act.  Mr.  Wickham,  sensible  of  this, 
stated  another  position :  he  admitted  that 
William  took  an  estate  tail,  subject  to  be 
divested  by  the  birth  of  a  child.  What  does 
this  prove,  but  that  he  took  a  fee-simple, 
under  the  operation  of  the  acts  of  1776  and 
1785?  And,  no  child  having  been  born,  he 
died  seised  of  a  fee,  and  his  widow  was 
dowable  of  the  estate. 

It  is  said  by  Mr.  Wickham  that  the  Court 
will  reject  all  artificial  rules  of  construc- 
tion, and  look  only  to  the  intention  of  the 
testator;  and  that  the  will  should  be  so  ex- 
pounded as  to  effectuate  that  intention ; 
not  to  defeat  it.  This  is  bringing  the  ar- 
gument in  a  diiferent  shape  to  the  former 
position,  that  the  Court  will  adopt  a  new 
rule  of  construction.  In  the  cases  of  Tate 
V.  Tally,  and  Hill  v.  Burrow,  the"  same 
effort  was  made;  but  the  decision  of  the 
Court,  it  was  presumed,  had  forever  put  the 
question  to  rest. 

Having  endeavoured  to  shew,  upon  Eng- 
lish authorities,  that  William  Carr  would 
have  taken  a  fee  tail ;  and  that  our  acts  of 
Assembly  do  not  change  the  rule,  I  will 
beg  leave  to  inquire  what  was  the  inten- 
tion of  the  testator  upon  the  face  of  the 
will  itself.  The  object  of  the  testator  was 
not  merely  to  provide  an  estate  for  William 
during  his  life,  but  for  his  most  remote  is- 
sue.   This   could    not     be  eifected,    unless 


(d)  See  1  Salk.  242. 
(e>  8  Call,  354. 


135 


I  HEN.  &M. 


Virginia  Reports,  Annotated. 


288-290 


my  rule  of  construction  should  be  adopted : 

for,  to  take  as  a  purchaser,  the  person  must 

answer  the  description  in  all  its  parts ; 

288  g^randchildren  not  answering:  *the  de- 
scription in  the  will,  the  estate  would 

have  gone  out  of  the  family. 

If  then  I  have  shewn  that,  in  England, 
children  would  have  been  considered  a  word 
of  limitation,  in  order  to  effectuate  the  gen- 
eral intent;  in  this  country,  the  rule  should 
be  the  same,  according  to  my  view  of  the 
acts  of  Assembly.  1st.  Because,  prior  to 
1776,  this  would  have  been  adjudged  a  fee 
tail  in  William.  2dly.  Because,  by  ex- 
pounding the  will  so  as  to  make  the  chil- 
dren take  as  purchasers,  the  grandchildren 
would  have  been  excluded,  if  any.  3dly. 
The  testator,  if  he  had  been  asked,  would 
certainly  have  declared  that  such  was  not 
his  intention. 

The  cases  of  Brewer  v.  Opie,(a)  and 
Selden  v.  King, (b)  do  not  apply.  In  the 
former,  there  was  no  estate  whatever  vested 
in  the  ancestor,  and  the  word  children  was, 
according  to  a  well  known  rule  of  law,  con- 
sidered a  word  of  purchase.  The  difference 
between  a  devise  to  a  stranger,  and  to  the 
ancestor  with  remainder  over  has  been  long 
settled.  In  Selden  v.  King,  there  was  a 
clear  intention  in  the  testator  to  give  an 
estate  to  his  wife  for  life;  remainder  in 
tail  to  the  child ;  whether  a  son  or  a  daugh- 
ter. The  child  could  not  take  by  descent, 
but  must  take  by  purchase.  The  rule  is 
well  settled  that,  where  the  estate  is  given 
to  a  differnt  person  from  the  one  who  would 
be  the  heir,  the  devisee   takes  by  purchase. 

By  adopting  my  rule  of  construing  the 
will,  the  testator's  general  intention  would 
be  effectuated  by  providing  for  the  remotest 
issue  of  his  son,  and  every  part  of  the  will 
would  stand  together.  I  should  read  the 
will  thus:  I  give  to  my  son  William  Carr 
(certain  lands)  for  and  during  the  term  of 
his  natural  life ;  and,  after  his  death,  re- 
mainder to  his  issue:  but,  if  he  die  without 
issue,  then  to  John  Carr  and  Betsey  Tebbs, 
&c.  But  if  all  my  dear  children  die  without 
issue,  remainder  over.  My  will  and  inten- 
tion is,  that  all  my  dear  children  shall  have 
an  equal  share  of  my  estate.  To  read  the 
will  thus,  would  effectuate  the  manifest  ob- 
ject of  the  testator:  and  this  is  the  only 
mode  by  which  all  parts  can  be  reconciled. 

But,  if  I  am  mistaken,  and  the  exposition 
of  Mr.  Wickham  be  adopted,  that  William 
took  an  estate  in  fee  tail  subject  to  be  di- 
vested upon  his  having  a  child,  as  that 
event  never  happened,  he  necessarily  died 
seised  of  such  an  estate,  whereof  his  wife 
could  be  endowed;  and  therefore  the  de- 
cree of  the  Chancellor  must  be  reversed. 
Curia  advisare  vult. 

289  *Saturday,    June    20.     The    Judges 
delivered  their  opinions. 

JUDGE  TUCKER.  The  question  which 
the  Court  is  now  called  upon  to  decide,  is 
upon  the  construction  of  the  will  of  Wm. 
Carr  the  elder;  wherein  the  testator,  by 
express  words,  devises  an  estate  for  life  to 
each  of  his  three  children,  with  remainder 
to  the  children  of  each,  and  in  case  of  the 
death  of  either  without  children,  remainders 
over    to  the   survivor   or    survivors  of   his 

(a)  1  Call.  212. 

(b)  2  Call,  72. 


own  children. — The  particular  clauses  rela- 
tive to  his  son  Wm.  Carr,  jun.  are  thus 
stated : 

He  gives  to  William  Carr  sundry  tracts 
of  land,  and  among  others,  one  recovered 
of  T.  Mason's  executors;  and,  after  the 
death  of  the  testator's  widow,  Aga,  and  her 
children,  during  the  natural  life  of  the  dev- 
isee: and,  after  his  decease,  to  his  child  or 
children  ;  if  none,  to  his  son  John  Carr,  and 
his  daughter  Betsey  Tebbs  for  life ;  and  then 
to  be  equally  divided  between  their  chil- 
dren. And  by  a  codicil  he  declares,  that 
should  all  his  dear  children  die  without  is- 
sue of  their  bodies,  his  wife  still  living, 
one  half  of  the  life  estate  to  go  to  his  wife 
during  her  natural  life,  with  remainder 
over,  Ac. 

The  cause  has  been  ably  and  elaborately 
argued  by  the  counsel  on  both  sides.  On 
the  part  of  the  plaintiff,  it  is  contended  that 
William  Carr,  jun.  took  an  estate  of  inher- 
itance, of  which  his  widow,  one  of  the 
plaintiffs,  might  be  endowed,  by  virtue  of 
the  above  devise ;  according  to  the  rule  in 
Shelley's  case,  that  whensoever  the  an- 
cestor, by  any  gift  or  conveyance,  takes  an 
estate  for  life,  (though  limited  by  any  re- 
strictive words  whatsoever,)  and,  after,  in 
the  same  gift  or  conveyance,  a  limitation 
is  made  to  his  heirs,  in  fee,  or  in  tail,  the 
heirs  shall  not  be  purchasers  ;(c)  and  it 
makes  no  difference  where  the  law  creates 
the  estate  for  life,  or  the  party ;  or  where 
there  is  an  intervening  estate ;  especially, 
if  not  of  freehold ;(d)  and  this  rule  we  are 
told  has  never  been  shaken,  (e) 

To  establish  the  application  of  this  rule 
to  the  present  case,  the  counsel  for  the 
plaintiff  have  adduced  a  number  of  cases 
where  the  limitation  over  has  been  made  to 
issue  of  the  first  taker;  in  which  he  has 
been  adjudged  to  take  an  estate  tail,  ac- 
cording to  the  rule  in  Shelley's  case:  and 
then,  reasoning  by  analogy,  they  contend 
that,  as  the  words  "issue"  and  **chil- 
dren"  both  mean  the  same  thing,  in  a  nat- 
ural sense,  they  are  to  be  taken  as 
290  meaning  the  *same  thing  also  in  a 
technical  sense ;  and  hence  infer,  that 
whenever  an  ancestor  takes  an  estate  of 
freehold,  and,  in  the  same  will,  there  is  a 
limitation  over  to  his  children,  the  children 
shall  not  take  as  purchasers.  In  other 
words,  the  estate  so  limited  shall  be  con- 
strued to  vest  an  inheritance  in  the  first 
devisee,  whatever  words  the  testator  may 
have  used  to  shew  he  meant  to  give  an  es- 
tate for  life  only.  That  the  words  ** heirs," 
**issue"  and  **children"  are  not  synony- 
mous, must  be  known  to  every  man  the  least 
conversant  with  legal  distinction.  By  the 
common  law  a  conveyance  to  a  man  and  his 
heirs,  gives  him  an  estate  in  fee-simple,  the 
highest  estate  in  lands  that  a  subject  could 
have:  one  to  him  and  his  issue  would  only 
create  an  estate  for  life;  to  him  and  his 
children,  if  he  had  any  at  the  time,  would 
have  created  a  joint-tenancy  with  them  for 
life  only. (f)  Again,  the  word  **heirs*'  is 
a  mere  term  of  art  to  designate  the  persons 
to  whom  an  estate  in  lands   should,    either 


(c)  1  Co.  99. 

(d)  2Fonb.  70.71. 

(e)  1  Bro.  Ch.  Cas.  215,  216.  Jones  v.  Morgan. 

(f)  2  Bl.  Com.  115:  6  Co.  17. 
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immediately,  or  remotely,  deacend;  and, 
aa  it  respects  real  estate,  must,  when  not 
explained  by  other  words,  or  by  the  context, 
always  be  understood  in  a  technical  sense 
and  no  other.  The  word  issue  in  a  will  is 
either  a  word  of  purchase  or  of  limitation, 
as  will  best  efiPectuate  the  intention  of  the 
testator;  it  is  sometimes  singular,  some 
times  plural,  sometimes  a  word  of  limita- 
tion, sometimes  of  purchase;  but  must  al- 
ways be  construed  according  to  the  intention 
of  the  will  or  deed  wherein  it  is  used ;  and 
it  is  said  to  be  a  rule,  that,  where  an  an- 
cestor takes  an  estate  of  freehold,  if  the 
word  *' issue"  in  a  will  comes  after,  it  is  a 
word  of  limitation; (a)  and  then  it  always 
means  heirs  of  the  body ;  that  is,  the  first, 
second,  third,  fourth,  or  tenth  son  in  suc- 
cession, one  after  another,  or  the  first,  sec- 
ond, third,  and  tenth  daughter  collectively. 
The  word  children  is  not  a  word  of  art ;  it 
has  a  natural  sense,  in  which  it  ts  most 
generally  used ;  when  applied  to  the  remote 
descendants  of  any  person,  it  is  altogether 
a  figurative  expression ;  thus  we  read  of  the 
children  of  Seth ;  the  children  of  Ham ;  and 
the  children  of  Israel.  In  the  latter  instance 
it  is  used  to  designate  a  whole  nation. 
But,  when  not  used  in  this  figurative  sense, 
it  means  the  immediate  offspring  of  a  man 
or  woman ;  it  has  indeed,  in  a  few  cases, 
been  construed,  to  mean  grandchildren, (b) 
and  even  great-grandchildren,  (c)  But  this 
construction  is  to  be  admitted  only  where 
no  other  construction  can  be  made.(d)  I 
have  met  with  no  case  where,  in  a  de- 
vise by  way  of  remainder,  the  word 
291  *chiidren  hath  had  the  same  sense 
affixed  to  it,  as  heirs  of  the  body ; 
that  is  designating  them  as  takers  of  an 
estate  of  inheritance  in  succession.  Here 
the  analogy  between  the  words  *4ssue'' 
and  ** children"  seems  to  fail.  The  former, 
according  to  Gould,  Justice,  (e)  is  used  in 
the  statute  dedonis  promiscuously  with  the 
word  heirs;  a  strong  reason  for  the  tech- 
nical sense  which  it  has  obtained ;  it  com- 
prehends, according  to  the  same  Judge,  the 
whole  generation,  as  well  as  the  word  heir; 
and,  in  his  judgment,  it  is  more  properly, 
in  its  natural  signification,  a  word  of  lim- 
itation, than  of  purchase.  The  same  has 
certainly  never  been  said  of  the  word  chil- 
dren. On  the  contrary,  where  a  devise  was 
to  John  White,  for  life,  (he  then  having  no 
children,)  and  from  and  after  his  decease, 
or  other  determination  of  his  estate,  to 
the  male  children  of  the  said  John  succes- 
sively, one  after  another,  as  they  are  in 
priority  of  age,  and  to  their  heirs,  and,  in 
default  of  such  male  children,  to  the  female 
children  of  the  said  John,  and  their  heirs; 
and,  in  case  the  said  John  should  die  with- 
out issue,  remainder  over  to  the  testator's 
grandson  in  fee-simple ;  the  Court  of  Com- 
mon Pleas  decided,  after  five  several  argu- 
ments, that  John  White  took  only  an  estate 
for  life,  and  not  an  estate  tail,  (f)  Much 
has  been  said  as  to  the  rules  of  construction 
in  the  case  of  wills ;  There  is  one  general 
role,  equally  for  Courts   of  Equity  and  for 


(a)  3  Wilson.  834. 

(b)  1  Yes.  196. 

(c)  Ambler.  556.  S.  C. 
<d)  4  Yes.  Jan.  098. 
(e)  2  Wilson,  824. 

(0  Ginirer  y.  White,  Willes'  Rep.  C.  P.  848. 


Courts  of  Law,  applicable  to  all  wills ;  which 
the  Courts  are  bound  to  apply,  however  they 
may  condemn  the  object.  The  intention  is 
to  be  collected  from  the  whole  will  taken 
together.  Every  word  is  to  have  its  eflFect. 
Every  word  is  to  be  taken  according  to  its 
natural  and  common  import;  and,  if  words 
of  art  are  used,  they  are  to  be  construed 
according  to  the  technical  sense,  unless 
upon  the  whole  will  it  is  plain  that  the  tes- 
tator did  not  so  intend  ;(g)  and  by  the  ls»te 
President  of  this  Court,  in  the  case  of 
Kennon  v.  M'Robert,  it  was  said,  "if  the 
testator  use  legal  phrases,  his  intention 
should  be  construed  by  legal  rules;  if  he 
use  those  that  are  common,  his  intention 
according  to  the  common  understanding  of 
the  words  shall  be  the  rule. "(h)  The 
same  enlightened  Judge  hath  told  us,  **that 
the  intention  of  the  testator  is  to  give  the 
rule  of  construction,  is  declared  by  all 
Judges  both  ancient  and  modern ;  and  Lord 
Holt  and  some  others  more  modern,  em- 
phatically call  that  intention  the  polar  star 
which  is  to  guide  our  decisions. '*(!) 
Adopting  the  testator's  intention  in 
292  the  present  case,  *as  the  cardinal  point 
by  which  we  are  to  be  guided,  can 
we  fail  to  discover  that  his  primary  and 
general  intention,  which  pervades  his  whole 
will,  and  is  confirmed  by  the  context  in 
every  part  of  it,  was  to  give  to  each  of  his 
children  a  life  estate  only,  in  the  prop- 
erty respectively  bequeathed,  or  devised  to 
them ;  with  contingent  cross  remainders  to 
each  other;  in  the  event  that  either  of  them 
should  did  without  children.  There  is  not 
in  the  whole  will  a  sinsrle  technical  word 
that  I  can  discover;  of  course,  the  construc- 
tion is  to  be  made  according  to  the  common 
understanding  of  the  words  he  has  used. 
The  word  "children*'  is  therefore  to  be  con- 
strued in  its  natural  sense,  and  not  strained 
to  mean  heirs,  as  the  counsel  for  the  ap- 
pellants would  have  it;  which  would  go  to 
defeat  the  obvious  intention  of  the  testator, 
by  giving  an  estate  in  fee-simple  to  each 
of  his  children,  instead  of  an  estate  for  life, 
according  to  the  express  words  of  his  will 
eight  times  repeated.  The  amphibious  word 
issue  indeed  occurs  once  in  the  codicil ;  but, 
in  such  a  manner  as  to  shew  that  the  tes- 
tator did  not  mean  to  use  it  as  a  word  of 
limitation,  and  is  well  explained  by  the 
context  to  mean  children  living  at  the 
death  of  the  testator's  children  respectively. 
*' Should  all  my  dear  children  die  without 
issue  of  their  bodies,  my  dear  wife  living, 
one  half  of  the  life  estate  to  go  to  my  dear 
wife  during  her  life,  the  other  half  to 
Thomas  Chapman,"  &c.  The  contingency 
thus  intended  to  be  provided  against,  is 
clearly  described,  and  must  happen,  if  at 
all,  within  a  few  years  after  the  testator's 
death,  and  during  the  life  of  his  widow; 
leaving  no  doubt  of  the  sense  in  which  the 
word  is  used. 

I  shall  now  cite  a  few  cases  which  appear 
to  me  to  support  the  opinion  I  have  given. 

In  Wild's  case(lc)  there  was  a  devise  to 
'^Rowland  Wild  and  his  wife;  and,  after 
their   decease,    to  their  "children."     They 


(gr)  4  Ves.  Jun.  32 
(h)  1  Wash.  100. 
(I)   1  Wash.  102. 
(k)  6  Co.  17. 
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then  haying  children,  it  was  adjudged  they 
took  an  estate  for  life  only;  and,  though  it 
was  admitted,  if  A.  devises  bis  lands  to  B. 
and  his  children,  or  issue,  and  he  hath  not 
any  at  the  time  of  the  devise ;  that  the  same 
is  an  estate  tail;  (for  that  the  intent  of 
the  devisor  is  manifest  and  certain  that  his 
children  or  issue  should  take;  and  as  imme- 
diate devisees  they  cannot,  because  they 
are  not  in  rerum  natura;  and,  by  way  of 
remainder,  they  cannot,  for  that  was  not 
his  intent;)  yet  it  was  resolved,  that,  if  a 
man,  as  in  the  case  at  bar,  devise  land  to 
husband  and  wife,  and,  after  their  decease, 
to  their  children,  or  the  remainder  to  their 

children ;  in  that  case,  although 
293      *they  have  no  child  at   the   time,  yet 

every  child  which  they  shall  have 
after,  may  take  by  way  of  remainder,  ac- 
cording to  the  rule  of  law;  for  the  intent 
appears  that  the  children  should  not  take 
immediately,  but  after  the  decease  of  Row- 
land and  his  wife.  The  most  sharpsighted 
legal  casuist  could  not  discover  any  other 
difference  between  the  case  thus  put,  and 
that  upon  which  we  are  to  decide,  except 
that,  in  the  former,  the  devise  is  supposed 
to  be  made  to  a  husband  and  wife;  in  the 
other,  to  William  alone;  unless  that,  in 
the  case  before  us,  the  testator  has  super- 
added the  words  during  his  natural  life, 
which,  without  altering  the  sense,  serve  to 
shew  the  intention  of  the  testator  in  a 
stronger  light  than  in  the  case  supposed. — 
But,  as  it  was  said  in  Peacock  v. 
Spooner, (a)  that  Wild's  case  was  not  al- 
lowed to  be  law,  it  may  not  be  amiss  to  ob- 
serve, that  the  question  in  that  case  arose 
upon  the  words  ** heirs  of  the  body,"  and 
not  upon  the  word  '^children.** 

And  that  the  resolution  in  that  case  was 
afterwards  overruled  in  Webb  v.  Webb,  in 
the  House  of  Lords,  (b)  In  the  case  of 
Warman  v.  Seaman  and  Pratt,  (c)  Judge 
Rainsford,  arguing  upon  the  distinction 
between  issue  and  children,  said,  ^'The 
word  Mssue,'  ex  vi  termini  is  nomen  col- 
lectivum,  and  takes  in  all  issues  to  the  ut- 
most extent  of  the  family ;  as  far  as  the 
words  heirs  of  the  body  would  do:"  and  ob- 
served, that  **  it  was  resolved  in  Wild's  case, 
that  a  devise  being  to  father  and  mother, 
and  after  their  deaths  to  the  children,  the 
word  children  shall  be  a  name  of  purchase 
and  not  of  limitation,  and  they  shall  have 
but  an  estate  for  life:  but  had  it  been  to 
their  issues,  (as  in  the  case  before  him,) 
that  the  word  issues  should  have  been  con- 
strued a  word  of  limitation,  and  not  of  pur- 
chase;" and  so  it  was  lately  resolved  in  the 
Exchequer  Chamber;  and  a  judgment, 
given  in  the  King's  Bench  to  the  contrary, 
was  reversed  upon  the  authority  of  Wild's 
case.  This  passage  is  cited  and  approved 
by  Grose,  Justice ;(d)  and  in  the  same  case 
of  Warman  v.  Seaman,  the  Lord  Chancellor 
declared  that  he  had  considered  the  opinion 
of  Judge  Rainsford,  and  the  reasons  thereof, 
and  was  satisfied  with  it :  for  the  resolution 
in  Wild's  case,  on  which  he  grounded  his 
former  opinion,  would  not  hold,  if,  instead 
of  "children"  the  word  '*issue"    had    been 


(a)  2  Vern.  IW. 

(b)  Ibid.  6d8. 

(c)  Finch's  Rep.  282. 

(d)  4  T.  R.  88,  89. 


in  that  case,  and  that,  when  the  Judges  of 
the  King's  Bench  had  lately  held  other- 
wise, and  fallen  into  the  like  error,  their 
judgment  was,  for  that  very  cause,  reversed 
in  the  Exchequer  Chamber,  (e)  This  book 
has,    indeed,    been  denounced   as  one 

294  *of  no  authority  ;(f )  whether  for  want 
of  the  imprimatur  of  the  lK>rd  Chan- 
cellor and  Judges,  formerly  prefixed  to 
books  of  reports,  I  cannot  tell.  But  the 
name  of  Sir  Heneage  Finch,  the  author, 
who  is  mentioned  by  Judge  Blackstone(g)  as 
a  person  of  the  greatest  abilities,  and  most 
uncorrupted  integrity,  endued  with  a  per- 
vading genius,  which  enabled  him  to  dis- 
cover and  pursue  the  true  spirit  of  justice, 
may  weigh  against  the  opinion  even  of 
LK>rd  Hardwicke ;  especially  where  this  book 
is  cited  and  relied  on  by  other  Judges.  Be 
this  as  it  may,  Lord  Hardwicke  himself 
decided  the  case  of  Ives  v.  Ltegge  precisely 
upon  the  same  principles.  There  the  devise 
was  to  Marthana  hegge,  to  hold  to  her 
own  use  during  her  natural  life ;  and,  after 
her  decease,  to  the  children  of  her  body 
begotten,  and  their  heirs;  and,  in  default 
thereof,  to  Wm.  Ltegge.  Lord  Hardwicke 
decided,  that  here  was  a  vested  remainder 
in  Wm.  Legge,  and  that  Marthana  took 
only  an  estate  for  life. (h)  And  we  have  a 
similar  decision  by  the  same  Judge  in  God- 
win V.  Godwin,  (i)  where  the  devise  was  to 
Joan,  the  wife  of  Sir  Peter  Seaman,  for 
and  during  her  life;  and  afterwards  to  her 
children,  to  be  equally  divided  between 
them,  share  and  share  alike:  and,  for  want 
of  such  children,  to  the  testator's  right 
heirs.  Lady  Seaman  had  two  children  then 
born,  and  one  born  after;  and  the  question 
was,  what  estate  the  aftei-born  daughter  had 
under  that  devise?  And  Lord  Hardwicke 
said,  wherever  there  is  a  remainder  to  chil- 
dren by  settlement  or  will,  it  is  not  material 
whether  they  are  alive  or  not ;  for  it  will 
vest  in  dififerent  parts  and  proportions,  as 
they  come  in  esse :  and  he  held  that  they  took 
as  tenants  in  common  for  life  only;  and 
cited  Wild's  case  as  being  to  the  same  effect. 
In  the  case  of  Doe  v.  Perryn,(k)  the  devise 
was  to  Dorothy  Comber  back  for  life ;  re- 
mainder to  trustees  to  preserve  contingent 
remainders ;  remainder  to  all  and  every  the 
children  of  D.  C.  begotten  by  her  husband, 
and  their  heirs  forever,  equally  to  be  divided 
between  them;  remainder  over:  and  it  was 
held  that  D.  C.  took  an  estate  for  life  only, 
with  remainder  to  her  children  in  fee-sim- 
ple. And  Ashhurst,  Justice,  said,  that  the 
limitation  to  Dorothy's  children  was  con- 
tingent until  they  were  born ;  but  it  be- 
came vested  on  the  birth  of  the  first  child, 
subject  to  be  diminished  in  quality  as  other 
children  of  Dorothy  should  be  born :  and, 
on  the  birth  of  Dorothy's  first  child,  the 
subsequent  limitations  were  defeated. 

In  the  case  of  Carter  v.    Tyler,  (1)   it  was 
strongly  contended,    notwithstanding 

295  the    clause    in   our  act  *of   Assembly 
respecting    estates   tail,    that  estates 

might  yet  be   limited    to    provide  for    con- 


(e)  Finch's  Rep.  283. 

(f )  3  Atk.  384. 
(fir)  8  Com.  55. 

(h)  Cited  3  T.  R.  488,  note, 
(i)   1  Vez.  226. 
(k)   ST.  R.  484. 
(1)  1  Call.  185. 
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tingencies  in  families ;  and  Judge  Pendle- 
ton, in  delivering  the  opinion  of  the  Court, 
said,  *  ^of  this  there  is  no  doubt ;  a  parent 
may  guard  against  an  improvident  child's 
wasting  his  provision,  by  limiting  his 
interest  or  power  over  it.  He  may  give  an 
estate  for  life,  and  limit  remainders  over 
upon  it.'*  This  is  precisely  what  the  tes- 
tator evidently  intended  in  the  present  case, 
and  what  I  conceive  he  has  done.  As  to 
the  negroes,  I  see  no  reason  to  distinguish 
the  operation  of  the  will,  as  to  them,  from 
its  operation  on  the  real  estate.  The  case 
of  Higginbotham  v.  Rucker,  which  arose 
upon  a  verbal  gift  of  a  slave  to  the  daughter 
and  the  heirs  of  her  body,  and,  in  case  she 
died  without  issue,  (that  is,  children  of  her 
body,  as  explained  by  the  Jury  in  their 
special  verdict, )  to  return  to  the  donor,  is 
certainly  a  stronger  case  than  the  present. 
And  the  trust  estate  being  directed  to  go 
''as  the  other  estate  devised,"  I  can  make 
no  distinction  as  to  that ;  and  am,  therefore, 
of  opinion,  that  the  decree  of  the  Chancellor 
ought  to  be  af&rmed. 

JUDGE  ROANE.  I  will  consider  this 
case  in  two  points  of  view. 

1st.  Indei>endently  of  the  act  of  1776  dock- 
ing entails,  and  the  act  of  1785  dispensing 
with  the  necessity  of  words  of  inheritance 
to  pass  a  fee:  and  2dly.  As  affected  by 
those  acts. 

As  to  the  first  point  of  view,  it  will  be 
found  that  Shelley's  case  is  the  substratum 
of  the  whole  edifice.  In  that  case  it  was 
ruled,  that  wherever  the  ancestor  takes  an 
estate  for  life,  and  after,  in  the  same  con- 
veyance, a  remainder  is  limited,  mediately 
or  immediately,  to  his  right  heirs,  or  to  the 
heirs  male  or  heirs  female  of  his  body,  that, 
in  such  case,  his  right  heirs,  or  heirs  male 
or  female,  shall  not  be  considered  as  pur- 
chasers, but  shall  take  by  descent.  The 
reason  given  for  this  is,  that,  as  the  heirs, 
or  heirs  male,  Ac.  could  not  take  as  pur- 
chasers, not  being  in  esse,  and  could  only 
take  through  the  ancestor,  the  estate  for 
life  was  enlarged  for  their  benefit.  Another 
reason  is  given,  from  the  parity  and  con- 
formity that  this  limitation  .bears  to  a  lim- 
itation to  A.  and  his  heirs,  or  to  A.  and  his 
heirs  male  or  female  of  his  body :  for  as 
this  gives  an  estate  for  life  by  implication, 
and  more,  so  the  other  gives  him  the  same 
in  express  words,  and  more ;  ex  ezpressio 
eoriim     quae     tacite     insunt    nihil    opera- 

tnr.(a) 
296  *As  it  is  generally  said  that  estates 
tail  are  implied  for  the  benefit  of  the 
issue  in  tail,  so,  under  the  first  reason  just 
stated,  a  fee-simple  is  also  raised  in  favour 
of  the  heirs,  on  the  same  principle:  but  it 
is  evident  that  the  rule  in  Shelley's  case 
does  not  apply  to  any  case,  where  the  per- 
sons in  remainder  can  take,  and  were  in- 
tended to  take  as  purchasers. 

The  rule  in  Shelley's  case  being  thus  es- 
tablished, other  expressions  deemed  equal 
in  eflFect  with  the  words  heirs  of  the  body, 
such  as  issue  of  the  body,  and  men  children 
of  the  tK>dy,  were  also  construed  to  enlarge 
the  estate  for  life  into  an  estate  tail.  It  is 
justly  said,  however,  in  King  v.  Melling,(b) 

(a)  oBac  Abr.  Gwil.  ed.  782.  tit.  Remainder,  by 
tne  Lord  Chief  Babon  Gilbbbt. 

(b)  1  Ventr.  214.  ' 


Ginger,  on  the  demise  of  White  v.  White,  (c) 
&c.  that  these  words  are  stronger  than  the 
term  children ;  that  they  indicate  that  the 
testator  had  an  eye  to  an  estate  tail ;  and 
that  the  word  issue  takes  in  the  whole  gen- 
eration ;  is  used  synonymously  with  heirs 
in  the  statute  de  donis ;  and  is  more  prop- 
erly a  word  of  limitation  than  of  purchase. 
The  expressions  just  stated,  therefore,  are 
much  stronger  to  denote  an  estate  tail,  than 
the  word  "^children"  used  in  the  case  at 
bar,  or  in  Wild's  case,  to  be  presently  more 
particularly  noticed.  It  is  readily  admitted 
that  the  word  issue  in  a  will,  is  either  a 
word  of  purchase  or  limitation  as  will  best 
effectuate  the  intention  of  the  testator.  Roe, 
on  demise  of  Dodson,  v.  Grew,  (d)  In  Roy 
V.  Garnett,  (e)  it  is  said  by  the  Court, 
(p.  32,)  '*that  the  surviving  sons  not  only 
might,  but  must  take  as  purchasers ;  being 
to  take,  not  in  succession,  but  as  tenants 
in  common."  This  position  applies  to  the 
case  before  us,  as  the  cnildren  of  Wm.  Carr 
are  to  take  as  tenants  in  common,  by  the 
very  provisions  of  the  will.  In  this  same 
case  of  Roy  v.  Garnett  it  is  said  by  the 
President  that  **it  has  been  thought  a  cir- 
cumstance of  considerable  weight,  that  issue 
(not  children)  must  be  taken  as  a  word  of 
limitation,  where  no  words  of  inheritance 
are  superadded  in  the  devise,  because,  in 
such  case,  if  the  issue  take  by  purchase, 
they  would  only  take  an  estate  for  life ;  and 
that  hience  a  distinction  has  arisen,  that 
where  words  of  inheritance  have  been  super- 
added, in  the  devise  to  the  issue,  the  issue 
has  been  adjudged  to  take  by  purchase,  so 
as  not  to  enlarge  the  estate  of  the  ancestor ; 
and  this  was  Archer's  case,  1  Co.  66." 

In  the  case  at  bar,  the  term  is  not  only 
children,  (certainly  much  lesg  a  term  of 
limitation  than  issue,)  but  words  of 
297  ^inheritance  are,  in  effect  superadded 
in  the  will,  by  the  operation  of  the 
act  of  1785,  which  gives  a  fee,  wherever  a 
less  estate  is  not  limited  by  express  words, 
or  does  not  appear  to  have  been  granted, 
conveyed  or  devised,  by  construction  or 
operation  of  law. 

In  the  same  case  of  Ginger  v.  White,  it  is 
said  that  it  is  a  mistake,  that  the  terms  is- 
sue or  children  in  a  will,  where  there  are 
none  in  esse  at  the  time,  do  as  necessarily 
create  an  estate  tail  as  the  words  ''heirs  of 
the  body"  do  in  a  deed;  and  that  they  shall 
only  be  so  construed,  where  that  appears  to 
be  the  intention  of  the  testator.  How  the 
intention  was  in  the  case  at  bar,  will  pres- 
ently more  particularly  appear. 

In  the  case  before  us,  the  devise  was  to 
Wm.  Carr  during  his  natural  life,  and,  after 
his  decease,  to  his  child  or  children ;  if 
none,  to  John  C.  and  Betsey  Tebbs  for 
life;  and,  then,  to  be  equally  divided  be- 
tween their  children. 

.  This  devise  for  life  to  Wm.  Carr,  and 
which  is  said  by  the  Chancellor,  in  his  de- 
cree, to  be  no  less  than  eight  times  repeated 
in  the  will,  as  relative  to  the  several  dev- 
isees, is  certainly  as  strong  as  the  devise 
to  James  for  life,  in  the  case  of  Roy  v. 
Garnett;  and  which,  as  is  said  by  the  Pres- 
ident, denoted  the  intention  of  the  testator 


(c)  Willes.  848. 

(d)  2  Wils.  822. 

(e)  2  Wash.  9. 
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in  that  case  to  be,  *4o  devise  an  estate  tor 
life,  as  manifestly  as  if  confirmed  by  one 
from  the  dead."  (p.  31.) 

The  devise  for  life  in  our  case  is,  perhaps, 
takinfiT  the  whole  will  into  consideration, 
not  less  strong  than  the  vaunted  devise ''for 
life  and  no  longer,''  in  the  case  of  Robin- 
son V.  Robinson  ;(a)  which  last  words  **no 
longer,*'  it  was  argued  by  the  counsel  in 
that  case,  and  I  think  with  some  force,  were 
certainly  tautologous,  and  had  really  no 
force  in  them  at  all,  beyond  the  former 
words  limiting  the  estate  for  life. 

Thus  stands  the  strength  of  the  devise  in 
our  case,  as  relative  to  the  devisee,  Wm. 
Carr:  let  us  now  see  bow  it  stands  in  rela- 
tion to  the  ulterior  limitation — 

As  upon  the  will,  (exclusively  of  the  cod- 
icil,) the  limitation  is,  after  the  decease  of 
Wm.  Carr,  to  his  child  or  children.  In 
Wild's  caae,(b)  a  devise  of  land  to  husband 
and  wife;  and,  after  their  decease,  to  their 
children ;  although  they  have  not  any  child 
at  the  time,  yet  every  child,  which  they  shall 
have  after,  may  take  by  way  of  remainder ; 
for  his  intent  appears  that  the  children 
should  not  take  immediately,  but  after  the 
decease  of  husband  and  wife.  This  case 
emphatically  applies  to  the  one  at  bar : 
298  for  it  was  *there  so  held,  notwith- 
standing the  children  would  only 
take  an  estate  for  life  in  remainder; 
whereas  the  children  in  question,  in  this 
case,  will  take  a  fee,  by  virtue  of  the  fore- 
mentioned  act  of  1785. 

The  case  of  Ginf^er  v.  White  not  only  rec- 
ognizes the  above  case  of  Wild,  but  is,  per- 
haps, still  stronger,  and  is  very  similar  to 
the  case  at  bar:  it  would  bear  out  the  opin- 
ion I  now  entertain  upon  the  case  before 
us,  even  if  the  term  children  used  in  the 
will  were,  by  virtue  of  the  provision  in  the 
codicil,  enlarged  to  mean  issue,  and  so  as  to 
comprehend  children  ad  infinitum;  which, 
however,  I  shall  presently  attempt  to  shew, 
is  not  the  case.  In  the  case  of  Ginger  v. 
White,  a  devise  to  John  for  life;  and,  from 
and  after  his  decease,  to  his  male  children 
successively,  one  after  another,  and  to  their 
heirs,  and  in  default  of  such,  to  the  female, 
&c.  and  in  case  John  shall  die  without  is- 
sue, (that  term  not  restricted,  as  in  the 
codicil  in  the  case  before  us, )  was  held  to 
pass  only  an  estate  for  life  to  John.  These 
two  cases  strongly  applied  to  the  case  at 
bar.  Wild's  case  is  expressly  in  point;  ad- 
mitting the  case  at  bar  to  stand  singly  upon 
the  word  children  mentioned  in  the  will. 
The  other  case  extends  to  our  case  as  stand- 
ing upon  the  will  and  codicil,  and  even  ad- 
mitting the  term  children,  in  the  will,  to 
be  extended,  by  the  codicil,  to  be  commen- 
surate with  issue  of  the  body  collectively 
taken.  But  this  is  not  the  case.  The  pro- 
vision of  the  codicil  is,  ''should  all  my 
dear  children  die  without  issue  of  their 
bodies,  my  dear  wife  living,  one  half  of  the 
life  estate  to  go  to  my  dear  wife,  during  her 
life,  and  the  other  half  to  go  to  Thomas 
Chapman,"  Ac.  (persons  in  esse)  ''during 
their  lives,"  &c.  This  limitation  over,  in 
favour  of  persons  then  living,  clearly  shews 
that  the  testator  used  the  term  issue,  in 
this   case,   as  synonymous  with   children. 


(a)  1  Burr.  41. 

(b)  6  Rep.  16,  8d  resol. 


and  not  as  importing  descendants  ad  in- 
finitum. Nothing  is  more  clear  than  that 
the  word  "issue"  may  be  used  in  the  one 
sense  or  the  other,  so  as  best  to  answer  the 
intention  of  the  testator.  As,  in  this 
country,  the  term  "children"  now  carries  a 
fee,  there  is  less  reason  to  restrain  it  into 
a  word  of  limitation,  than  in  England,  as 
every  purpose  is  already  answered. 

Notwithstanding  what  is  now  said,  some 
strong  cases  have  been  cited  to  shew,  that 
an  express  estate  for  life  may  be  enlarged 
into  an  estate  tail,  to  effectuate  the  mani- 
fest intention  of  the  testator.  It  was  to 
effectuate  such  intention,  that  the  devise 
in  the  case  of  Robinson  v.  Robinson,  was 
decided  to  enlarge  the  life  interest  into 
299  an  estate  tail :  *but  there  are  some 
strong  features  in  that  case»  which 
do  not  exist  in  the  present.  In  that  case, 
L.  H.  and  his  son,  were  to  take  the  name 
of  Robinson ;  and  it  was  deemed  improbable 
that  the*testator  would  impose  and  perpetu- 
ate the  name  upon  him,  and  yet,  that  the 
estate,  in  consideration  of  which  it  was  to 
be  assumed,  was  to  endure  only  for  life. 
In  that  case,  also,  the  "perpetuity"  of 
his  presentations  was  given  to  L.  H.  (sub- 
ject, &c.)  "in  the  same  manner  and  to  the 
same  uses  as  he  had  given  his  estate;" 
thereby  explaining  the  former  devise  by 
the  latter. 

The  case  of  Roe,  on  the  demise  of  Dod- 
son,  V.  Grew,(c)  proves  nothing  as  to  the 
case  before  us :  the  limitation  over  being, 
after  the  decease  of  G.  G.  to  the  use  of  the 
issue  male  of  his  body  lawfully  to  be  be- 
gotten ;  words  peculiarly  importing  an  es- 
tate tail.  Nor  does  the  case  of  Roy  v. 
Garnett,  depending  on  a  will  made  long  be- 
fore the  revolution,  (on  whatever  grounds 
decided  by  the  Court,)  prove  any  thing; 
the  words  in  the  limitation  over  being,  "if 
my  son  James  die  without  issue  male,"  &c. 
not  "without  children." 

In  all  those  cases,  therefore,  there  was  a 
general  intention  strongly  appearing  in  the 
will,  (which  does  not  exist  in  the  case  be- 
fore us, )  overruling  the  particular  inten- 
tion, and  enlarging  the  life  estate  into  an 
estate  tail.  This,  however,  can  only  be 
done  (where  the  life  estate  is  express)  to 
effectuate  the  manifest  intention  of  the  tes- 
tator. 

In  the  case  at  bar,  nothing  is  gained  in 
favour  of  intention,  (and,  therefore,  no 
such  intention  shall  be  admitted  to  have 
existed, )  by  construing  the  limitation  to  be 
an  estate  tail,  for  it  is  eo  instanti  converted 
into  a  fee-simple,  by  virtue  of  a  general 
law,  of  which  the  testator  could  not  have 
been  ignorant.  It  is  more  agreeable  to 
his  intention  that  his  grandchildren, 
(the  children  of  Wm.  Carr,)  for  whose 
interest  he  seems  anxiously  to  have  intended 
to  provide,  should  succeed  in  remainder, 
and  their  posterity  under  them  for  ever,  by 
virtue  of  the  act  of  1785,  (although  possibly 
some  of  the  grandchildren  of  Wm.  Carr,  the 
son  and  devisee,  might  not,  in  consequence 
of  their  father's  dying  in  their  life-time, 
come  within  the  descriptio  personae  stated 
in  the  will,  and  therefore  might  be  ex- 
cluded,) than  that  the  fee-simple  interest 
should  at  once  vest  in  the  first  devisee,  and 

(c)  3  Wils.  822. 
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he  be  thus  enabled  to  disinherit  all  the  tes- 
tator's prog^eny  descending  through  him: 
and  the  Chancellor  is  certainly  very  cor- 
rect in  saying,  that  the  intention  of 
300  *the  testator  to  provide  for  his  grand- 
children, is  the  sole  argument  used 
on  the  part  of  the  appellant's  counsel,  to  au- 
thorise and  produce  a  destruction  of  their 
interests  I 

Such  are  my  impressions  upon  the  first 
point  above  stated :  and,  if  upon  the  mere 
doctrine  of  English  law  upon  this  subject, 
an  estate  for  life  only  would  accrue  to  the 
devisee  of  Wm.  Carr,  this  is  much  more  the 
case,  when  we  take  into  our  consideration 
the  two  acts  of  1776  and  1785. 

The  first  cuts  up  by  the  roots  the  pretence 
of  implying  an  estate  tail  for  the  benefit  of 
the  issue,  and  the  second  guaranties  to  a 
SOD  or  child,  claiming  in  remainder  as  a 
pnrchaser,  the  absolute  fee-simple  property 
in  the  land.  This  last  consideration  has  be- 
fore been  stated,  as  one  which  lessens  the 
necessity  for  construing  the  term  issue  to  be 
a  word  of  limitation  rather  than  of  pur- 
chase. Nothing  is  more  clear  than  that 
those  acts,  if  they  are  to  be  taken  into  con- 
sideration in  the  present  case,  would  make 
the  appellant's  case  much  weaker  than  it 
is,  in  so  far  as  we  are  inferring  an  inten- 
tion on  the  part  of  the  testator  to  provide 
for  the  issue  of  the  devisee. 

But  in  the  case  of  Tate  v.  Tally,  this 
Court  concurred  in  opinion  with  the  Legis- 
lature, that,  in  construing  what  was  or  was 
not  an  estate  tail,  we  should  have  reference 
to  the  former  laws,  and  that,  as  to  the  con- 
stmction  to  be  made  in  relation  to  that 
point,  we  should  inquire  what  the  *4aw 
aforetime  (i.  e.  before  1776)  was;"  and  one 
of  the  Judges  in  that  case  said,  with  great 
propriety,  **that  the  intention  of  the  act  of 
1776  was  not  to  alter  the  established  rules 
of  construction."  In  a  case,  however, 
where  the  intention  of  the  testator  is  al- 
leged, under  pretext  of  providing  for  his 
issae,  but  in  reality  to  infer  an  estate  which 
will  defeat  them,  it  would  seem  proper  to 
rebut  that  allegation,  by  resorting  to  a  pos- 
terior general  law,  without  an  ignorance  of 
which,  it  is  impossible  that  any  such  inten- 
tion could  have  existed  on  the  part  of  the 
testator. 

In  the  case  of  Tate  v.  Tally,  it  was  argued 
by  one  of  the  counsel,  (who  differed  widely 
in  opinion  from  the  appellant's  counsel  in 
this  case, )  that  as  estates  tail  were  implied 
for  the  benefit  of  the  issue,  and  as,  since 
1776,  entails  are  destroyed,  and  the  benefit 
to  the  issue  no  longer  exists,  the  reason  of 
the  rnle  ceasing,  the  rule  ought  also  to 
cease. 

The  counsel  alluded  to  in  that  case  ap- 
pears, for  a  moment,  to  have  forgotten  that 
the  reasons  (or  some  of  them)  in  Shelley's 
case,  have  also  ceased,  and  yet  that  the  rule 
continues;  that  although  the  feudal 
301  reason  of  requiring  *words  of  inher- 
itance to  carry  a  fee  has  also  , perhaps, 
ceased,  it  was  not  for  this  Court,  but  for 
the  Legislature,  by  the  act  of  1785,  to  alter 
the  rule  itself;  that  it  is  better,  perhaps,  to 
have  some  established  rules  of  property, 
after  the  different  reasons  thereof  have 
passed  away,  than  to  be  in  a  perpetual 
state  of  uncertainty   whether  the  reason  of 


the  rule  exists  or  not ;  and  that,  so  far  from 
the  Courts  having  power  to  abolish  the  rule 
in  question  on  this  ground,  the  Legislature 
have  positively  set  up,  e  contra,  the  whole 
system  of  rules  in  relation  to  estates  tail : 
although  eodem  statu  it  destroyed  (as  to 
many  cases)  the  reason  of  the  rule:  and  a 
similar  power  belonged  to,  and  has  since 
been  exercised  by,  succeeding  Legislatures. 

On  these  grounds  then,  that,  neither  be- 
fore nor  since  the  act  of  1776,  a  greater  es- 
tate than  one  for  life  can  be  construed  to 
have  passed  to  William  Carr  by  the  will  of 
his  father,  I  am  of  opinion  that  the  decree 
of  the  Chancellor  is  correct,  and  ought  to 
be  affirmed. 

JUDGE  FLEMING.  This  case  has  been 
so  fully,  and  so  ably  investigated  and  eluci- 
dated by  the  Judges  who  have  preceded  me, 
that  little  remains  for  me  to  say;  as  it 
would  be  a  waste  of  time  again  to  t^'avel 
over  the  same  ground ;  and  I  shall  only  ob- 
serve that  it  is  a  rule  too  well  settled  to 
need  repeating  here,  that  in  the  construc- 
tion of  a  will,  the  intention  of  the  testator 
is  to  govern  in  every  case,  where  it  does  not 
contravene  a  well  established  rule  of  law : 
and  it  was  well  observed  by  the  late  vener- 
able and  enlightened  President  of  this 
Court,  **that  adjudged  cases  have  more  fre- 
quently been  produced  to  disappoint,  than 
to  illustrate  the  intention ;  and  that  where 
such  intention  is  apparent,  cases  must  be 
strong,  uniform,  and  apply  pointedly,  be- 
fore they  will  prevail  to  frustrate  that  in- 
tention." And  it  appears  strange  to  me 
that  so  much  pains  have  been  taken,  and 
labour  spent  in  the  case  now  before  us,  in 
attempt  to  prove  that  the  words  used  in  the 
devise  to  Wm.  Carr,  gave  him,  by  implica- 
tion, an  estate  which  is  now  (and  at  the 
time  of  making  the  will  had  long  been)  un- 
known to  our  laws;  that  it  might  be 
magically  transmuted  into  an  estate  in 
fee ;  in  order  to  frustrate  and  defeat  the 
plain,  manifest  will  and  intention  of  the 
testator.  The  case  appears  to  me  so  clear, 
that  I  shall  only  add  my  hearty  concurrence 
in  the  opinion    that  the   decree  ought  to  be 

affirmed. 
302  *JUDGE    LYONS.      I    shall    make 

short  work  of  all  questions  arising  on 
the  construction  of  wills  made  since  the  act 
of  1776:  so  far  at  least  as  it  may  be  neces- 
sary to  decide  whether  the  testator  meant 
to  pass  a  fee  tail  or  not.  I  will  not  sup- 
pose, after  that  act,  that  a  man  intended 
to  convey  an  estate  tail,  (which  the  law 
has  expressly  abolished,)  unless  plain  and 
unequivocal  words  are  used,  such  as  would  of 
themselves  create  a  fee  tail,  without  resort- 
ing to  implication;  as  a  devise  ^4o  A.  and 
the  heirs  of  his  body,"  or  "to  A.  and  if  he 
die  without  issue,"  &c.  To  fulfil  the  plain 
and  manifest  intention  of  the  donor,  the 
limitation  must  be  equally  plain  and  ex- 
press; but  not  an  implied  limitation  by 
mere  construction  to  enlarge  an  express  es- 
tate for  life  to  an  estate  in  fee  or  fee  tail. 
For,  if  the  donor  did  not  mean  an  estate 
tail,  but  only  used  words  which,  by  con- 
struction, might  be  so  implied,  in  order  to 
fulfil  his  intention ;  are  they  now,  without 
necessity,  and  by  implication  only,  to  be 
construed  into  a  fee  tail  to  defeat  that  in- 
tention?   The  construction  ought  to   be    a& 
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near  the  apparent  intention  of  the  parties 
as  possible,  and  as  the  law  will  permit. 
Where  words  are  doubtful  we  should  inquire 
into  the  intention ;  and,  if  that  be  clear, 
we  should  put  such  a  construction  on  the 
words  as  will  best  carry  the  intention  into 
effect,  and  reject  that  construction  which 
manifestly  tends  to  overthrow  and  destroy  it, 
if  such  intention  be  not  contrary  to  express 
rules  of  law.  We  are  not  to  put  words  in  a 
deed,  or  will,  which  are  not  there,  nor  con- 
strue them  in  direct  opposition  to  the  plain 
sense.  But  when  the  intention  is  plain 
and  manifest,  and  the  words  doubtful  and 
obscure,  it  is  the  duty  of  the  Judge  to  be 
astute  in  endeavouring  to  find  out  such 
meaning  in  the  words  as  will  best  answer 
the  intention  of  the  parties,  (a)  The  con- 
struction contended  for  in  this  case  by  the 
appellant's  counsel,  shews  what  the  wit  of 
man  can  do  when  it  is  employed  in  making 
objections. 

An  estate  tail  in  the  case  of  land,  has 
been  raised  by  implication  to  enlarge  even 
an  express  estate  for  life  and  give  an  estate 
tail  to  favour  the  testator's  intention :  but 
ought  not  now  to  be  made,  by  implication, 
to  destroy  that  intention,  when  he  meant 
only  to  give  an  estate  for  life :  for  the  tes- 
tator's intention  shall  make  words  either  an 
estate  for  life  or  an  estate  of  inheritance, 
as  shall  best  promote  that  intention,  (b) 
Apply  the  above  rules  of  construction  to 

the  case  before  us ;  and  the  question  is 
303      at  once   decided.     The    intention  *of 

the  testator  to  give  an  estate  for  life 
only  to  his  sou  William  is  manifest  from 
the  whole  context  of  his  will.  The  widow 
of  William  is  consequently  not  entitled  to 
dower ;  and  I  concur  in  the  opinion  delivered 
by  the  other  Judges,  that  the  decree  of  the 
Chancellor  be  affirmed. 


Woodford's  Heir  v.  Pendleton. 

Monday,  June  8, 1807. 

Action  of  Covenant— Declaration— 5afflctoncy.— In  an 

action  by  the  heir  for  breach  of  covenants  con- 
tained In  a  conveyance  of  lands  to  the  ancestor, 
if  the  declaration  avers  the  entry,  seisin,  and 
death  of  the  ancestor,  "and  that  the  lands,  cove- 
nants, and  writings  aforesaid  have  descended  on 
the  plaintiff.**  without  setting^  forth  the  manner 
in  which  he  derived  his  title,  it  is  grood  after  a 
verdict. 

5anie— Defect  In  Plea— 5tatuteof  Jeofails.- In  an  action 
airalnst  the  heir  on  a  covenant  entered  into  by  the 
ancestor,  if  a  breach  Is  assigned  to  have  been 
committed  both  by  the  ancestor  and  the  de- 
fendant: the  defendant  pleads  that  "he  has 
not  broken  the  covenant:"  without  sayinsr 
any  thin^  as  to  the  breach  by  the  ancestor: 
and  the  jury  finds  for  the  plaintiff  that  "the  de- 
fendant has  broken  the  covenant;"  judgment 
ougrht  not  to  be  arrested;  the  defect  being  cured 
by  the  act  of  Jeofails.  ^ 

Same— When  Unnecessary  for  Jury  to  Find  Assets.— 
Where  the  declaration  alleges  that  the  heir  has 
assets  by  descent;  If  he  falls  to  plead  that  he  has 
no  assets,  or  does  not  set  forth  the  assets  in  par- 
ticular, it  is  not  necessary  for  the  Jury  to  find 
assets. 

This   was  an  appeal  from  a  judgment  of 
the  District  Court  of  Fredericksburg. 


(a)  See  WlUes'  Rep.  327.  Parkhurst  v.  Smith. 

(b)  See  1  P.  Wms.  431,  Target  v.  Gaunt. 

*Action  of  Covenant— See  monographic  noU  on 
•'Covenant.  The  Action  of"  appended  to  Lee  v.  Cooke, 
1  Wash.  306. 

Pleading  and  Practice— Demurrer  to  Wliole  Declara- 
tlon— Effect.— See  the  principal  case  cited  in  Hender- 
son V.  Stringer,  6  Gratt.  184.  See  further,  mono- 
io-aphic  note  on  "Demurrers"  appended  to  Com.  v. 
Jackson,  2  Va.  Cas.  501. 


The  appellee  being  the  heiress  of  one  Cat- 
lett  brought  an  action  of  covenant  against 
the  appellant  as  heirs  at  law  of  W.  Wood- 
ford, upon  certain  indentures  of  lease  and 
release.  The  declaration,  in  the  usual  form, 
sets  out  the  indentures,  from  Woodford 
to  Catlett;  (whereby  the  former  conveyed 
to  the  latter,  300  acres  of  land,  fully  to  in- 
clude that  quantity,  with  general  warranty, 
covenants  for  peaceable  entry,  quiet  enjoy- 
ment, and  general  indemnification  against 
claims  and  suits;)  also  Catlett*s  entry, 
seisin  and  death ;  and  that  W.  Woodford 
bound  himself  and  his  heirs  to  Catlett,  his 
heirs  and  assigns,  for  the  performance  of 
the  several  covenants  contained  in  the  inden- 
tures: after  which,  the  declaration  states 
that  *'the  lands,  covenants  and  writings 
aforesaid,  with  all  their  rights,  members, 
and  appurtenances,  have  descended  on  the 
said  plaintiff."  It  is  then  averred,  that  the 
defendant  is  the  heir  of  W.  Woodford,  and 
that  assets  to  more  than  the  value  of  1001. 
have  descended  on  him  from  the  said  W. 
Woodford.  The  breach  assigned  is,  that  the 
said  W.  Woodford,  and  the  said  defendant 
did  not  keep  their  covenants,  but  broke 
them,  in  this,  that  the  said  tract  of  land 
did  not  include  300  acres,  but  only  280  acres ; 
and  also  in  this,  that  they  have  not  war- 
ranted and  defended  the  plaintiff,  and  those 
under  whom  she  claims,  and  their  assig^ns, 
from  all  claims ;  nor  kept  them  harmless 
and  in  quiet  enjoyment;  but,  for  want  of 
title,  they  were  prevented  from  taking  pos- 
session, and  had  been  evicted. 
304  *The  defendant,  after   taking    oyer 

of  the  indentures,  pleaded  that  he  had 
not  broken  the  indentures ;  and  put  himself 
upon  the  country ;  and  the  plaintiff  like- 
wise. 

The  jury,  in  their  verdict,  found  that  the 
defendant  had  not  performed,  but  had 
broken  the  covenants  as  the  plaintiff  had 
alleged ;  and  assessed  her  damages  at  sev- 
enty pounds. 

The  defendant  filed  errors  in  arrest  of 
judgment,  assigning  that  the  plaintiff  had 
not  shewn  that  she  was  heiress  at  law  to 
Catlett,  or  that  she  was  entitled  to  this  ac- 
tion under  him. 

The  Court  overruled  the  errors,  and  gave 
judgment  for  the  plaintiff  on  the  verdict; 
from  which  an  appeal  was  taken  to  this 
Court. 

Randolph,  for  the  appellant,  contended 
that  the  want  of  an  averment  in  the  declara- 
tion that  the  plaintiff  was  the  heiress  at  law 
of  Catlett,  was  a  radical  defect,  which  was 
not  cured  by  the  verdict.  It  is  not  sufficient 
to  say  that  the  *Mands,  covenants,*'  &c.  de- 
scended on  the  plaintiff.  Her  title  should 
have  been  expressly  deduced,  from  the  an- 
cestor, and  the  manner  of  the  descent 
stated.  But  she  does  not  describe  what 
kind  of  heiress  she  is;  nor  does  she  even 
say  that  the  ancestor  died  intestate. 

But  the  point  on  which  he  principally  re- 
lied was,  that  there  was  no  failure  of  title 
specified.  The  breach  was  assigned  merely 
in  the  general  language  of  the  covenant. 
The  rule  in  declarations  of  this  kind,  where 
damages  are  claimed  for  a  breach,  is,  to 
state  the  manner  in  which  the  breach  hap- 
pened. There  are  two  modes  by  which  it 
may  be  done ;  either  by  charging  an  actual 
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eviction,  or  a  subsisting  title  in  another. 
If  either  had  been  stated,  reference  might 
have  been  had  to  facts  and  documents  to 
ascertain  the  truth  of  the  charge. 

If  the  issue  had  been  properly   joined   in 
this  case,  still  the  verdict  is  incorrect.     The 
covenant    binds  the  man  and  his  heirs ;  the 
declaration  charges  a  breach  in  both  the  an- 
cestor and  heir;  the  issue  is  to  the  defend- 
ant himself ;  this  is  an  issue  only  as  to  part. 
It  is  true,  that  judgment  might  have  been 
given,  as  to  the  other  part,    for   failing    to 
plead,  though  it  does  not    appear  upon    the 
record.     But  ought  not  the  verdict  to  have 
found  assets?    It  may  indeed    be    stated  in 
the  declaration    that    they  descended:  but 
assets  which  come  to  the  hands  of  the  heir 
being  the  gist  of    the  action,  they  ought  to 
have   been    specially    found.     An    heir,  in 
many  cases,  may  admit  assets  by  his 
305      pleading.     *But,  where    proof  of   as- 
sets is  necessary,  nothing  will  supply 
th**  want  of  it.     A  title  defectively  set  forth 
may  be  cured    by  a  verdict,    but  where  the 
gist  of  the  action  is  not  stated,  it  is   never 
cured.    In  this  case  the  descending   of    as- 
sets to  the  heir  constituted  the  very  gist  of 
the  action. 

Botts,  for  the  appellee.  With  respect  to 
the  objection  that  the  plaintiff  did  not  de- 
duce her  title  from  the  ancestor  under  whom 
she  claimed,  the  act  of  jeofails  is  decisive 
on  the  point ;  and  some  hundreds  of  cases 
migYiX.  be  cited  to  prove  its  application.  If 
the  ''lands,  &c.  descended,"  how  could 
they  come  to  her,  unless  she  was  in  a  sit- 
uation to  take  by  descent? 

But,  it  is  said,  that  the  manner  in  which 
the  title  was  lost  ought  to  have  been  speci- 
fied. This  has  been  sufiQciently  done,  by 
stating  that  the  defendant  had  no  title,  as 
to  the  land  for  which  damages  were 
claimed.  It  is  admitted  that  the  declaration 
is  imperfect;  but  it  makes  out  a  casein 
which  there  were  covenants  by  the  ancestor 
which  devolved  upon  the  heir.  He  is  ex- 
pressly bound;  and  might  have  committed 
a  breach  as  to  some  of  the  covenants.  He 
pleads  that  there  was  no  breach  by  himself; 
the  verdict  of  the  Jury  has  falsified  his 
plea;  and  the  Court  will  intend  that  dam- 
ages were  given  for  a  breach  actually  com- 
mitted by  him.  The  most  that  can  be 
said  is,  that  the  title  is  defectively  set 
forth. 

The  defendant  had  no  right  to  complain 
that  the  whole  breaches  were  not  put  in 
issue.  The  parties  may  waive  part  of  the 
issue,  if  they  think  proper. 

But  it  is  objected,  that  the  jury  have  not 
found  assets.  If  they  had  done  so,  they 
would  have  gone  out  of  the  issue ;  for  they 
were  only  charged  as  to  the  breach  of  the 
covenants.  Lrike  the  case  of  an  executor ;  if  ^ 
be  plead  fully  administered,  assets  must  be 
found;  otherwise  not.  Why  should  a  differ- 
ence be  made  in  the  case  of  heirs? 

He  cited  the  case  of  Cohoons  v.  Purdie,  (a) 
as  decisive  of  the  last  point. 

Randolph,  in  reply,  insisted  that  the  de- 
fects in  the  declaration  and  pleadings,  were 
too  much  a  matter  of  substance  to  be  aided 
even  by  the  omnipotence  of  the  statute  of 
jeofails.  In  suits  on  bonds  with  collateral 
conditions,  it  has  always  been    held    neces- 
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sary  to  assign  specially  the  breaches  of 
which  you  complained,  in  order  that  the 
defendant  might  be  prepared  to  an- 
306  swer.  So,  in  a  case  like  *the  pres- 
ent, where  the  plaintiff  charges  an 
eviction,  it  is  equally  necessary  that  he 
should  state  by  whom ;  that  the  defendant 
may  be  enabled  to  meet  the  allegation. 

As  to  the  necessity  of  finding  assets; — 
there  is  an  essential  difference  between  an 
heir  and  an  executor.  An  heir  is  not  an- 
swerable unless  he  have  assets  by  descent ; 
but  an  executor,  representing  the  person  of 
the  testator,  and  being  possessed  of  all 
his  goods,  immediately  on  his  death,  has 
nothing  to  do,  when  a  debt  is  presented, 
but  to  inquire  into  its  justice,  and  ascertain 
whether  the  assets  of  his  testator  will  en- 
able him  to  pay  it. 

The  case  in  3  Call  is  not  like  the  present. 
There,  the  heir  had  pleaded  a  false  plea  rel- 
ative to  the  assets. 

Tuesday,  June  9. — By  the  whole  Court, 
judgment  affirmed. 

Witherinton  v.  M' Donald. 

Wednesday,  June  10,  1807. 


[3  Am.  Dec.  603.] 

Ejectment*— Evidence— Impeachment   of  Patent.^— in 

an  action  of  ejectment,  evidence  cannot  be  Intro- 
duced to  prove  that  a  patent  was  irregrularly 
obtained. 
Same— 5ame— Same.t— Quere,  whether  In  such  case 
evidence  Is  admissible  that  a  patent  was  obtained 
by  fraud. 

This  was  an  appeal  from  a  judgment  of 
the  District  Court  of  Hardy,  rendered  in  an 
action  of  ejectment.  The  plaintiff  (the  now 
appellee)  claimed  under  a  patent  dated  May 
26,  1791;  the  defendant  (the  present  appel- 
lant) under  one  dated  June  28,  1792. 

On  the  trial,  before  the  Jury,  the  defend- 
ant offered  evidence  to  shew  that  the  sur- 
vey upon  which  the  plaintiff's  patent  was 
founded  was  illegal;  and  also  offered  to 
prove  that  the  said  patent  was  obtained 
upon  a  certificate  signed  by  Charles  Lewis 
as  Clerk  of  the  Land-OfiQce,  (instead  of 
being  signed  by  the  Register  or  his  Dep- 
uty;) which  evidence  the  Court  would  not 
permit  to  go  to  the  Jury ;  to  this  opinion 
the  defendant  objected,  and  tendered  a  bill 
of  exceptions,  which  was  signed  and  sealed 
by  the  Court.  There  was  a  verdict  and 
judgment  for  the  plaintiff;  from  which  the 
defendant  took  an  appeal  to  this  Court. 

Page,  for  the  appellant.  The  question 
to  be  submitted  to  the  consideration  of  the 
Court  is,   whether    it    be    competent    to   a 


^Ejectment.— See  generally,  monosrraphic  note  on 
"Ejectment"  appended  to  Tapscott  v.  Cobbs,  11 
Gratt.  172.  _ 

tSame— Evidence— Impeachment  of  Patent.— A  pat- 
ent which  Is  free  from  objection  upon  Its  face  can- 
not be  Impeached  upon  a  trial  at  law  upon  any  evi- 
dence but  that  of  a  prior  patent  remainlnar  in  full 
force.  Norvell  v.  Camm,  6  Munf.  238.  cltingr  the 
principal  case  as  authority.  ^  ^     ^ 

*Same-Samc— Fraud  In  Procuring  Patent.— See  foot- 
note to  Hambleton  v.  Wells,  4  Call  213.  containingr  ex- 
tracts from  Noland  v.  Cromwell,  4  Munf.  173,  and 
Stringrer  v.  Younir,  3  Peters  340,  in  which  the  princi- 
pal case  is  cited.  ^.^ 

Decision  by  Divided  Court- Effect.— The  law  has 
never  been  deemed  to  be  settled  on  one  decision. 
where  there  has  been  nearly  an  equal  division  of 
the  court  These  words  of  Judgk  Lyons  in  the 
principal  case  were  quoted  with  approval  in  Jackson 
V.  M'Qavock,  5  Rand.  533. 
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party,  on  the  trial  of  an  ejectment,  to  im- 
peach the  validity  of  a  patent.  It  is  under- 
stood to  have  been  decided  in  this  Court, 
in  the  case  of  Hambleton  v.  Wells,  that, 
where  the  defendant  wished  to  prove 

307  that  the  patent  under  *which  the 
plaintiff  claimed  had  been  fraudu- 
lently obtained,  he  ought  to  have  been  per- 
mitted to  introduce  evidence  for  that 
purpose.  The  District  Court  refused  to  per- 
mit such  evidence  to  go  to  the  Jury ;  and 
this  Court  reversed  that  judgment. 

JUDGE  ROANE  inquired  whether  the 
case  of  Hambleton  v.  Wells  had  ever  been 
reported.  On  being  answered  in  the  nega- 
tive: he  observed  that  he  had  a  MS.  note  of 
it,  copied  from  one  in  the  hand-writing  of 
Judge  Pendleton ;  and,  if  no  better  report 
could  be  had,  he  would  submit  that  to  the 
inspection  of  the  Court  ;(1)  of  its  accuracy 
he  had  no  doubt,  though  it  was  but  a  brief 
note. 

JUDGE  LYONS.  That  case  was  deter- 
mined on  a  division  of  the  Court,  of  three 
Judges  to  two.  Three  were  of  opinion  that 
the  fraud  might  be  inquired  into  at  law,  and 
two  that  it  could  only  be  relieved  against 
in  equity.  But  the  law  has  never  been 
deemed  to  be  settled  on  one  decision,  espe- 
cially where  there  has  been  nearly  an  equal 
division  of  the  Court. 

Stuart,    for  the  appellee.     If  the  Court  is 

satisfied  that  this  case  does  not  come  within 

the    reason    of    the    case  of    Hambleton  v. 

Wells,    so  far  as  that  was  decided  on 

308  the  ^question  of  fraud;  and  that  the 
other  points  in  it,  which  are  applica- 
ble to  the  case  now  to  be  decided,  have 
already  been  settled,  it  will  be  unnecessary 
to  trouble   the   Court    with    an    argument. 

But,  if  the  Court  should  entertain  any 
doubt  on  the  subject,  he  would  wish  to  be 
indulged  with  a  few  remarks. 


(1)  Hambleton  et  al.  v.  Wells.*  Appeal  from 
Monongalia  District  Coart. 

Wells,  plaintiff,  v.  Hambleton  et  al.  defendants  In 
ejectment-  Defendants  offered  In  evidence,  Ist.  A 
copy  of  a  Proclamation  of  Geo.  III.  to  ffrant  lands  to 
certain  officers  and  soldiers:  2dly.  As  also  the  tes- 
timony of  witnesses  to  shew,  that  the  deed  of  the 
lessor  was  granted  to  Sarah  Gibbs.  representative 
of  J.  M.  Nally,  and  not  to  the  soldier  himself,  as  is 
necessary  by  the  proclamation;  3dly,  and  farther. 
To  prove  by  said  witnesses  that  there  never  was  a 
survey  made  by  any  CJounty  survej^or  properly  com- 
missioned, and  that  the  lessor  of  the  plaintiff  (the 
patentee)  was  actually  privy  thereto,  and  procured 
a  plat  to  be  returned  without  a  survey  actually 
made :  and,  4thly.  Two  witnesses  to  prove  an  actual 
settlement  by  J.  Cox,  before  the  warranty  to  Gibbs; 
which  settlement  was  recogrnized  by  commissioners, 
and  by  assigrnment  by  Cox  to  Decker:  and  5thly.  A 
deed  in  favour  of  Decker,  (in  consequence  of  said 
certificate  and  assignment,)  by  the  Governor  of 
Virgrinia. 

In  September,  1790,  the  District  Court  overruled 
all  the  testimonj',  except  as  to  the  deed  last  re- 
cited, which  alone  they  declared  admissible  testi- 
mony for  the  Jury.    The  defendants  appealed. 

The  Court  of  Appeals,  June,  1791,  decided  "That 
the  District  Court  erred  in  not  permittingr  the  ap- 
pellants to  grive  evidence,  that  the  appellee  procured 
the  plat,  on  which  the  patent  was  obtained,  to  be 
returned  to  the  oflflce,  knowing  that  an  actual  sur- 
vey had  not  been  made,  and  which,  if  proved,  would 
make  the  grant  void  at  law.  Judgment  reversed, 
and  cause  remitted,  with  direction  to  admit  that 
evidence  to  be  entered  into,  but  none  of  the  other 
matters  offered  by  the  defendants  and  rejected  by 
the  Court."— Note  in  Original  Edition. 

*See  foot-note  to  Hambleton  v.  Wells,  4  Call  213.  con- 
taining quotations  from  Noland  v.  Cromwell,  4 
Munf.  178,  and  Stringer  v.  Young,  3  Pet  340,  in  which 
the  principal  case  is  cited. 


JUDGE  TUCKER  mentioned  his  having 
signed  a  bill  of  exceptions  vsrhile  on  the 
Circuit,  (in  the  case  of  Laird  y.  Donahue, 
which  had  since  gone  off  for  want  of  prose- 
cution,) in  order  to  bring  a  case  similar  to 
that  of  Hambleton  and  others  v.  Wells 
again  before  the  Court.  He  professed 
himself  not  satisfied  with  that  decision.  But 
his  opinion  might  have  been  hastily  made 
up;  and,  if  he  had  taken  an  erroneous  view 
of  the  subject,  he  wished  to  be  convinced 
of  his  error.  He  was  therefore  in  favour  of 
an  argument. 

JUDGE  ROANE  observed  that,  as  the 
case  now  before  the  Court  did  not  present  a 
question  of  fraud,  he  could  not  think  an 
argument  necessary.  The  Court  of  Appeals, 
in  the  case  of  Hambleton  and  others  v. 
Wells  affirmed  the  judgment  of  the  District 
Court  as  to  all  the  points,  except  that  which 
involved  the  question  of  fraud.  On  thai 
point  the  Judges  divided ;  but  he  presumed 
they  would  have  been  unanimous,  on  all  the 
other  points. 

JUDGE  TUCKER  then  remarked,  that, 
as  no  fraud  was  alleged  in  this  case,  he  did 
not  see  the  propriety  or  necessity  of  an 
argument. 

The  judges  severally  delivered  their  opin- 
ions. 

JUDGE  TUCKER  considered  the  evi- 
dence as  properly  rejected  by  the  District 
Court,  and  was  in  favour  of  affirming  the 
judgment.  [See  his  opinion  given  more  at 
large  on  the  next  day.] 

JUDGE  ROANE.  Every  point,  which 
occurs  in  this  case  has  already  been  settled 
in  the  case  of  Hambleton  and  others  v. 
Wells,  and  properly  decided,  I  am  therefore 
of  opinion  that  the  judgment  ought  to  be 
affirmed. 

JUDGE  FLEMING  was  of  the  same  opin- 
ion ;  he  was  satisfied  that  the  point  had  al- 
ready been  settled. 
309  »JUDGE  LYONS.     My    own    opin- 

ion,  in  the  case  of  Hambleton  and 
others  v.  Wells,  was,  and  still  is,  that,  at 
law,  no  evidence  can  be  adduced  to  impeach 
a  patent.  I  am  for  affirming  the  judg- 
ment. 

Thursday,  June  11.  JUDGE  TUCKER 
(after  stating  the  case)  delivered  the  fol- 
lowing opinion. 

There  being  no  suggestion  of  fraud  on 
the  part  of  the  plaintiff  in  obtaining  his 
patent,  in  this  case  we  arc  relieved  from 
the  necessity  of  discussing  the  decision  of 
this  Court,  in  the  case  of  Hambleton, 
Bradford  and  others  v.  Wells,  June  term, 
1791,(2)  in  which  the  defendant  oflFered 
to  prove  the  plaintiflF  to  have  been  guilty 
of  a  fraud  in  obtaining  his  patent,  by  pro- 
curing a  plat  to  be  returned  to  the  Regis- 
ter's office,  knowing  that  an  actual  survey 
had  not  been  made.  By  a  note  of  that  case 
yesterday  read  in  Court  by  one  of  the 
Judges,  who  copied  it  from  a  note  of  the 
late  President,  Mr.  Pendleton,  it  appears 
that  other  extraneous  evidence  was  offered 
and  rejected  by  the  Court  on  the  trial  of 
that  cause ;  such  as  a  copy  of  the  procla- 
mation of  George  lU.  to  grant  lands  to  cer- 
tain officers  and  soldiers ;  2dly.  Testimony 
of  witnesses  to  shew  that  the  deed  (perhaps 
the  patent)  of  the    lessor    of    the    plaintiff 


(2)  See  Tucker's  Black,  vol.  8,  p.  361,  note  10. 
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was  s^nted  to  Sarah  Gibbs,  the  represen- 
tative of  John  M'Naley,  and  not  to  the 
soldier  himself,  as  was  necessary  bj  the 
proclamation ;  3dlj.  Witnesses  to  prove  an 
actual  settlement  by  Jamep  Coz,  before  the 
warrant  to  Gibbs,  which  settlement  was 
recognized  by  the  commissioners;  and  an 
assignment  by  Cox  to  Decker.  All  which 
testimony  this  Court  appears  to  have  con- 
sidered as  properly  rejected.  The  evidence 
offered  in  the  present  case  appears  to  me  to 
stand  upon  the  name  footing.  It  might, 
perhaps,  have  availed  upon  a  caveat,  (a  pro- 
ceeding calculated  to  prevent  the  emana- 
tion of  a  patent,)  where  the  party  applying 
for  it  does  not  proceed  in  the  manner 
which  the  law  requires :  but,  a  patent  being 
the  highest  evidence  of  a  complete  legal 
title,  and  a  matter  of  record;  no  evidence, 
not  in  itself  sufficient  to  avoid  it,  ought  to 
be  admitted  to  go  to  a  Jury  on  the  trial  of 
an  ejectment.  I  am,  therefore,  of  opinion, 
that  the  judgment  be  affirmed. 

JUDGES  ROANE,  FLliJMING,  and 
LYONS,  expressing  themselves  satisfied 
with  the  opinions  delivered  yesterday,  the 
judgement  of  the  District  Court  was  unan- 
imonsly  affirmed. 
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Specific  Performancet— Decree    for    Money    In  Lien 

Thereof.— On  a  bill  In  equity  fbr  specific  perform- 
ance of  an  atrreement.  the  Court  oufirht  not,  in  lieu 
thereof,  lo  decree  a  sum  of  money  absolutely,  but 
maj  conditionally:  ^vinsr  tbe  defendant  his  elec- 
lioQ.  eitber  to  pay  the  money,  or  to  perform  tbe 
as^reement  Rpeclflcally. 

Sane— 3Mne— Contumacy.— In  sucb  case,  if  the  de- 
fendant be  fifuilty  of  contumacy,  and  tbe  Court, 
from  tbe  want  of  evidence  which  be  is  bound  to 
disclose,  be  not  able  to  direct  tbe  specific  perform- 
ance, a  sum  of  money  may,  In  like  manner,  be 
decreed  for  tbe  purpose  of  compelling  tbe  produc- 
tion of  sucb  evidence. 

Attachment  for  Contempt— Sequeetratlon.}— A  writ  of 
%eqnestration  cannot  resrularly  be  issued  on  a 
sheriff's  return  of  'non  est  inventus''  upon  an 
atucbment  for  contempt. 

Writ  of  Seqaestntlon— Proceedlnirs  to  Obtain.— What 
are  tbe  regular  proceedings  whereon  to  ground  a 
writ  of  sequestration. 

On  an  appeal  from  a  decree  of  the  Supe- 
rior Court  of  Chancery  for  the  Richmond 
District,  pronounced  by  the  late  Judge  of 
tiiat  Court. 

This  was  a  cause  of  much  expectation, 
and  of  considerable  importance  as  it  re- 
spected the  sum  in  controversy;  but  the 
points  of  law  presented  to  the  consideration 
of  the  Court  were  confined  within  very 
narrow  limits  indeed. 

The    principal    point  on    which   the  case 


*For  sequel  of  tbe  principal  case,  see  Ross  v.  Hook, 
4  Man  f.  97. 

^Specific  Performance.  —  See  srenerally,  mono- 
erapblciu>^«  on  ''Specific  Performance"  appended  to 
Banna  v.  Wilson,  8  Gratt.  243. 

Swe— Failure  of  BUI  to  State  Trm^  Contract— Blec- 
tlofl.— In  a  suit  for  tbe  specific  performance  of  a 
parol  contract,  if  tbe  answer  states  a  different  con- 
tract from  that  set  up  in  tbe  bill,  and  is  sustained 
by  the  evidence,  tbe  bill  may  be  dismissed,  or  tbe 
coari  may,  in  a  proper  case,  jrive  tbe  plaintiff  his 
election,  either  to  have  the  contract  rescinded,  or 
to  have  it  performed  in  accordance  with  the  asrree- 
ment  as  proved.  McComas  v.  Easley.  21  Gratt,  28, 
32;  Baldcnber?  v.  Warden,  14  W.  Va.  408,  both  citing 
tbe  principal  case. 

Tbe  principal  case  was  also  cited  in  Pollard  v. 
Patterson,  8  Hen.  &  M.  79. 

tAttachflMnt  for  Contempt -Sequestration.  —  See 
the  principal  case  cited  in  Rickard  v.  Schley,  27  W. 
Va.QS&. 


turned,  and  that  on  which  the  Court  seems 
to  have  decided,  was,  whether  such  con- 
tumacy in  the  defendant  as  would  authorise 
a  Court  of  Equity  to  presume  against  him 
as  a  spoliator,  (1)  would  also  warrant  a 
decree  for  a  sum  of  money,  when  the  bill 
was  brought  for  the  specific  execution  of  an 
agreement.  Another  point  was,  whether 
an  attachment,  and,  afterwards,  a  writ  of 
sequestration  were  regularly,  awarded  in 
this  case. 

The  case  was  this :  Ross  filed  a  bill  against 
Hook  in  the  High  Court  of  Chancery, 
about  the  year  1793,  for  the  purpose  of  ob- 
taining a  settlement  of  the  affairs  of  a  mer- 
cantile connexion  which  they  had  formed 
in  1771 ;  and  obtained  an  order  for  an  ac- 
count. On  the  30th  of  March,  1795,  an 
agreement,  sometimes  called  a  compromise, 
was  made  between  them ;  and  on  the  suc- 
ceeding day,  Ross,  in  what  is  styled  a 
missive,  which  was  meditated  in  the 
compromise,  proposed  a  change  in  the 
compromise  itself;  and  Hook  assented 
to  the  missive. 

The  terms  of  this  compromise  not  having 
been  executed  by  Hook,  Ross,  in  the  year 
1799,  brought  the  present  suit  in  the  High 
Court  of  Chancery.  The  bill  stated  the 
partnership  to  have  existed  between  them 
in  the  year  177-,  in  which  Ross  had  an  in- 
terest of  three-fourths  and  Hook  of  one- 
fourth  ;  and  that  the  business  was  to  be 
conducted  by  Hook ;  that  Ross  sued  Hook 
for  an  account,  (referring  to  the  suit  first 
mentioned,)  and,  an  order  having  been 
made  to  that  effect,  an  agreement  was  en- 
tered into,  constituting  all  Hook's  property 
partnership  stock,  and  giving  to  Ross  two- 
thirds  and  to  Hook  one-third;  that  Hook 
would  not  render  the  account,  and  in  other 
respects  ** specially  perform  his  said  agree- 
ment." The  proceedings  in  the  former  suit 
and  the  agreement  were  said  to  be 
311  annexed;  *and  the  prayer  of  the  bill 
was,  that  Hook  **might  be  compelled 
specially"  to  perform  the  said  agreement, 
to  execute  the  necessary  ** conveyances,  and 
to  pay  to  Ross  what  might  be  due  to  him," 
&c. 

An  attachment  for  not  answering  having 
been  served  upon  Hook,  in  March,  1800,  the 
usual  general  order  for  taking  the  bill  for 
confessed  nisi  was  entered ;  a  copy  of  which 
was  delivered  to  Hook  on  the  6th  of  May 
following.  • 

In  August,  1800,  Hook  answered,  and  ad- 
mitted, that  on  the  30th  of  March,  1795, 
he  entered  into  the  said  agreement  or  com- 
promise, which  was  intended  absolutely  to 
settle  and  put  an  end  to  the  former  suit, 
and  include  all  their  disputes ;  though  it 
was  a  harsh  compromise  to  him,  and  as- 
sented to  while  he  was  in  diflSculty;  consid- 
ering which,  he,  for  some  time,  believed 
that  Ross  would  not  insist  upon  the  execu- 
tion of  it  to  the  extreme.  After  the  com- 
promise, he  expected  the  suit  had  been 
dismissed. 

Hook  further  answering,  admitted  that^ 
the  copartnery  began  in  1771,  but  said  it  was 
to  continue  for  seven  years  only ;  that, 
during  that  period,  the  trade  was  a  losing 
one ;  goods  being  retailed  on  credit  as  low 
as  65  and  75  per  cent,   advance  on  sterling 


(1)  In  odium  spoliatoris  omnia  praesumuntur. 
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cost,  and  tobacco  producing  loss  in  its  sales 
in  1771,  1772,  and  1773;  in  1774  the  revolu- 
tion was  commencing',  and  in  1775  imports 
and  exports  were  stopped ;  and,  before  any 
considerable  collections  could  be  made,  de- 
preciation of  paper  money  took  place ;  that 
Hook  put  his  all  into  Ross's  hands  at  the 
commencement  of  the  copartnery,  being 
about  1,3001.  sterling,  and  Ross  received 
many  of  the  debts,  but  Hook,  until  after 
1775  and  1776,  had  but  little  of  the  partner- 
ship money;  that  the  money  realized  by 
Hook  was  at  a  great  loss;  that  Hook's  pres- 
ent property  had  been  acquired  by  his  eiforts 
since  the  partnership  ceased ;  that  the  goods 
were  imported  through  Ross's  partners  and 
correspondents,  and  perhaps  at  prices  im- 
properly advanced ;  and  that  Hook  had  made 
great  payments  to  Ross. 

On  the  22d  day  of  September,  1800,  the 
accounts  were  referred  to  a  commissioner; 
but  on  the  3d  of  October,  1800,  on  Ross's 
motion,  that  order  was  set  aside,  and  the 
commissioner  was  directed  to  state  an  ac- 
count of  payments  since  the  30th  of  March, 
1795 :  and  of  the  lands,  slaves,  goods  and 
credits  of  Hook  on  that  day: — To  estimate 
the  value  of  those  lands,  slaves    and  goods, 

and  to  report  the  rents  and  profits. 
312  *On  the    10th    of  March,  1801,    the 

commissioner  reported,  and  stated  his 
appointments  for  a  meeting  as  follows :  5th 
November,  1800; — Ross  attended,  not  Hook. 
22d  December,  Ross  filed  an  account  of 
payments  by  Hook; — Hook  attended,  and 
business  was  adjourned  from  day  to  day, 
that  Hook  might  propose  a  compromise. 
Hook  said  that  he  could  not  render  the 
accounts  required  by  the  decree  of  October 
3,  1800.  The  commissioner  then  prepared 
a  statement,  shewing  how  Hook  was  to  per- 
form the  decree,  and  appointed  the  20th  of 
February,  1801,  for  a  meeting. — Ross  ap- 
peared with  every  paper:  Hook  did  not. 

On  the  11th  of  March,  1801,  an  attachment 
was  awarded  against  Hook,  for  refusing  to 
attend  the  commissioner;  upon  which  the 
return  made  by  the  sheriff  was,  *'not  found 
within  my  bailiwick." 

On  the  26th  of  May,  1801,  a  sequestration 
was  awarded  against  Hook,  to  enforce  his 
attendance  before  the  commissioner. 

This  severe  process  was  executed  in  the 
most  minute  manner;  an  inventory  was 
returned  of  Hook's  estate,  and  he  was  de- 
prived of  the  whole.  The  sequestrators,  in 
their  report,  set  forth  the  immense  injury 
to  which  Hook  was  subjected  by  the  opera- 
tion of  this  process. 

On  the  7th  of  October,  1801,  the  Court  or- 
dered the  lands  to  be  rented  out,  and  the 
other  estate  to  be  sold ;  and  allowed  the  se- 
questrators jive  dollars  per  day.  A  report 
of  the  sales  made  by  them  was  returned  to 
Court. 

On  the  petition  of  Hook  for  a  supersedeas 
to  the  sequestration,  and  offering  other 
security,  (which  consisted  of  a  deed  of 
trust  for  the  whole  of  his  property, )  the 
supersedeas  was  awarded,  and  the  sequestra- 
tors were  to  obtain  three  dollars  per  day  for 
their  trouble.  The  sales  had  commenced 
when  the  supersedeas  reached  a  part  of  the 
sequestrators.  The  remaining  property  was 
relieved. 
On  the  20th  of  November,   1801,  the  com- 


missioner of  the  Court  (Mr.  Wm.  Hay)  re- 
ported, that  in  obedience  to  the  order  of  the 
3d  of  October,  1800,  he,  on  the  23d  of  Octo- 
ber, 1801,  gave  Hook  notice  to  attend  at  his 
office  on  the  said  20th  of  November,  1801, 
with  the  books,  Ac.  from  1771  to  the  30th 
of  March,  1795;  that  the  parties  attended, 
but  Hook  would  not  produce  them;  and 
the  commissioner  suggested  that  the  order 
for  referring  the  accounts  made  in  the  old 
suit  should  be  resumed  and  acted  upon  :— 
he  proceeded  accordingly,  and  entered  into 
a  lengthy  and  able  detail  to  justify 
his  proceedings.  He  then  took  the 
313  ^depositions  of.two  witnesses  to  shew 
the  statement  of  accounts  from  the 
books  of  Ross  and  Hook ;— he  proceeded  to 
report  as  to  the  compromise  of  the  30th  of 
March,  1795,  and  endeavoured  to  shew,  from 
the  conduct  of  Hook,  that  it  ought  not  to 
form  the  basis  of  the  account :  he  then  pro- 
posed a  certain  mode  of  adjustment  to  the 
parties ;  which  was,  that  the  sequestrated 
property  should  be  included  in  a  deed  of 
trust  to  secure  Ross,  except  some  particu- 
lars which  were  noted;  and  Hook  assented 
to  it,  unless  disapproved  by  his  counsel. 
The  commissioner  now  professed  to  state 
the  accounts  as  they  stood  before  the  com- 
promise, to  introduce  the  payments  made 
by  Hook,  and  the  credits  due  to  him  under 
the  memorandum  referred  to  in  the  compro- 
mise. The  grounds  of  this  statement  are 
the  books  and  the  testimony  of  witnesses ; 
and  the  copartnery  is  extended,  beyond  the 
date  of  the  compromise,  (the  30th  of 
March,  1795,)  to  the  26th  of  December,  1795. 
At  the  same  term  that  this  account  was 
returned  into  Court,  Ross  pressed  the  con- 
sideration of  it:  Hook's  counsel  opposed  it 
as  being  contrary  to  the  practice  of  the 
Court,  and  because  it  was  impossible  for 
them,  in  the  short  period  allowed,  to  possess 
themselves  of  the  necessary  information,  to 
do  justice  to  their  client. 

On  the  2d  of  March,  1802,  Hook's  counsel 
filed  exceptions  to  the  report  of  the  commis- 
sioner, to  which  Ross  replied.  Among  the 
items  excepted  to  was  an  allowance  to  John 
F.  Price,  the  agent  of  Ross,  in  discovering 
to  the  sequestrators  the  property  of  Hook. 
On  the  24th  of  March,  1803,  the  decree  of 
the  Chancellor  was  rendered.  It  overruled 
the  exceptions  of  Hook's  counsel  and  de- 
creed against  him  16,3471.  4s.  7d.  1-2,  with 
interest  on  12.2291.  12s.  2d.  3-4,  from  the 
first  of  January,  1802;  and  allowed  the 
sequestrators  five  dollars  a  day. 

From  this  decree   Hook  took  an  appeal  to 
the  Supreme  Court  of  Appeals. 

Several  papers  which  were  before  the 
Master  Commissioner  were  deposited  by  him 
with  the  Clerk  of  the  Superior  Court  of 
Chancery  after  the  decree  was  pronounced. 
These,  on  the  motion  of  Hook,  were  certi- 
fied to  the  Court  of  Appeals  to  avail  only 
what  that  Court  should  suflFer  them  to  avail. 
Among  these  papers  were  many  filed  by 
Ross;  but  such,  as  were  important  to  the 
cause,  and  desired  by  Hook,  to  be  filed  with 
the  record,  were  specially  noted.  They 
are  the  following :  1.  A  letter  from  Hook 
to  Ross,  of  September,  1795,  com- 
314  plaining  of  the  hardship)  of  *the  com- 
promise.— 2.  Hook's  answer,  filed  in 
order  to  be  relieved  from  the  attachment.— 
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3.  Ad  agreement,  sometimes  called  a  mis- 
sive, between  Hook  and  Ross,  dated  March 
31,  1795,  and  the  memorandum  thereto  an- 
nexed.— ♦.  A  deposition,  and  Hook's  an- 
swer shewing  why  the  books  could  not  be 
procured. — ^5.  Hook's  petition  to  the  Chan- 
cellor requesting  him  to  inspect  the  answer, 
which  could  not  be  filed  under  the  then  cir- 
cumstances; Ross's  reply;  and  Hook's  reply 
to  him. — 6.  The  compromise,  or  compound, 
between  Ross  and  Hook,  of  March  30, 
1795. 

This  cause  was  very  elaborately  and  very 
ably  argued  by  the  Attorney  General,  Ran- 
dolph and  Wickham  for  the  appellant,  and 
by  Warden  and  Call  for  the  appellee.  Most 
of  the  argument,  however,  having  relation 
to  the  proceedings  in  the  cause  in  the  Supe- 
rior Court  of  Chancery,  and  the  report  of 
the  Master  Commissioner,  which  was  no 
further  sanctioned  by  the  Court  of  Appeals 
than  as  the  sum  reported  by  him  was  to 
stand  as  a  security  for  the  appellant's  com- 
pliance with  the  specific  agreement,  of  the 
oOth  of  March,  1795,  and  with  the  modifica- 
tion of  that  agreement  expressed  in  the 
missive  of  the  next  day,  it  will  be  unneces- 
sary to  notice  many  of  the  points  made  by 
counsel  in  the  course  of  their  argument. 

On  the  part  of  the  appellant  it  was  con- 
tended that  the  compromise  was  the  true 
basis  of  settlement;  that  the  affairs  of 
Hook  and  Ross  being  various  and  compli- 
cated, it  was  important  to  both  to  end  the 
controversy,  which  might  have  grown  out 
of  the  suit  of  1793.  This  furnished  a  suflR- 
cient  motive  to  Ross,  to  enter  into  the  com- 
promise of  1795,  which  being  executed  with 
all  the  solemnities  of  law,  and  founded  on 
a  valuable  consideration,  completely  put  an 
end  to  all  preexisting  controversies  and 
essentially  changed  the  relations  of  the 
parties.  Yet  the  commissioner  had  re- 
ported, and  the  Chancellor  decreed,  as  if  no 
compromise  existed.  That,  on  general 
principles,  the  decree  could  not  be  sup- 
ported. The  bill  having  been  brought 
for  a  specific  performance,  that  alone  ought 
to  have  been  decreed.  That,  even  if 
Hook  were  in  contempt,  still  it  would 
neither  justify  the  proceedings  against 
him,  nor  would  it  warrant  the  de- 
cree of  the  Court,  for  a  sum  of  money 
grounded  on  a  report  which  professed  to 
open  the  old  accounts,  as  if  they  had  not 
been  closed  by  the  compromise.  All  that 
could  have  been  done  was  to  presume 
against  him  as  to  those  subjects 
315  which  were  embraced  by  *that  agree- 
ment, or  to  commit  him  to  prison  for 
the  contempt.  But  it  was  denied  that  Hook 
was  guilty  of  any  contempt :  for  he  only  re- 
fused to  produce  books  and  papers  which  the 
commissioners  had  no  right  to  call  for.  It 
was  said  that  an  unusual  degree  of  precipi- 
tancy had  marked  the  progress  of  this  cause 
in  the  Superior  Court  of  Chancery,  which 
not  only  put  it  out  of  the  power  of  Hook  to 
obey  the  process  of  the  Court,  but  deprived 
him  of  an  opportunity  of  canvassing  the  re- 
port of  the  commissioner,  which  was  emi- 
nently erroneous,  principally,  because  it 
proceeded  on  the  basis  of  the  old  suit  of 
1793,  although  that  suit  ought  to  have  been 
considered  as  at  an  end ;  it  entered  into  in- 
quiries foreign  to  the  compromise ;  it  con- 


tinued the  copartnery  from  March  to 
December,  1795,  when,  in  truth,  it  was 
considered  in  the  compromise  and  missive 
united  as  having  terminated  in  March;  it 
blended  together  the  rights  under  the  origi- 
nal copartnery,  and  those  under  the  com- 
promise, as  if  they  had  been  the  same;  it 
abandoned  the  idea  of  a  specific  execution 
at  one  moment,  at  another  resumed  it,  and 
at  length  included  the  property  of  Hook, 
acquired  independently  of  the  copartnery, 
in  the  fate  of  the  affairs  of  the  copartnery ; 
it  violated  the  principles  which  have  been 
established  by  this  Court  concerning  paper 
money,  debts,  and  credits;  and  its  items 
were  in  very  many  instances  plainly  erro- 
neous. For  these  reasons  it  was  contended 
that  the  report  ought  to  be  remitted  to  the 
chancery  for  reformation. 

With  respect  to  the  writ  of  sequestration, 
it  was  a  process  seldom  resorted  to  in  this 
country,  and  in  the  application  of  it  we 
must  be  guided  entirely  by  the  practice  of 
the  Courts  in  England  possessing  Chancery 
jurisdiction.  There  being  no  statutory 
provision  on  the  subject  in  Virginia,  and 
the  consequences  of  the  writ  being  more 
calamitous  than  any  other  known  in  the 
law,  every  precaution  used  in  England  to 
guard  against  the  oppression  of  the  subject 
ought  to  be  strictly  observed  in  this  coun- 
try to  prevent  the  oppression  of  the  citizen. 
By  comparing  the  preliminary  steps  taken 
in  this  case  with  the  practice  in  England  it 
will  be  found  that  there  has  been  a  very 
essential  departure  from  the  process  used  in 
the  Courts  of  that  country  previous  to 
awarding  the  writ  of  sequestration.  Not 
only  has  some  of  the  intermediate  process 
been  entirely  omitted,  but  the  writ  itself 
was  grounded  on  the  return  of  the  Sheriff 
**not  found,*'  when  it  could  alone  have  been 
authorised    by    the  return  of  the    Sergeant 

at  arms  of  the    Court    of    Chancery. 
316      The    reason    why  the    return  *of  the 

Sergeant  at  arms  is  necessary  must  be 
obvious.  He  is  an  officer  of  this  Court  rec- 
ognized by  law,  (a)  and  may  execute  its 
process  in  any  part  •i  the  Commonwealth ; 
the  Sheriff  in  this  state,  as  in  England,  is 
confined  in  the  execution  of  his  process  to 
the  limits  of  his  own  county.  It  might  of- 
ten happen  that  a  party  would  be  absent 
from  his  county  on  indispensable  business 
when  a  process  was  directed  to  the  Sheriff 
of  that  county.  If  then  the  return  of  the 
Sheriff  ^^not  found,"  should  be  sufficient 
to  ground  this  process,  a  man  might  be 
liable  to  all  the  consequences  of  a  contempt, 
without  even  knowing  that  he  had  been 
called  on  to  perform  an  order  of  the  Court. 
But  the  Sergeant  at  arms,  not  being  con- 
fined to  any  particular  county  in  the  State, 
may  pursue  those  against  whom  he  has 
process  into  any  part  of  the  Commonwealth, 
if  they  should  not  be  found  in  their  own 
proper  county:  and  the  Court  will  never 
proceed  to  a  writ  of  sequestration  till  it  is 
justified  by  a  return  of  its  own  officer.  Such 
being  the  caution  observed  in  England  in 
favour  of  the  liberty  of  the  subject,  what 
good  reason  can  be  given,  why  we  should 
dispense  with  it  in  this  country,  especially 
when  there  is  no.  statute  authorising  our 
Courts  to  narrow  its  limits?    Even  if  Hook 

<a)  See  Rev.  Code,  1  v.  p.  64,  c.  64,  sect,  la 
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had  been  g-uilty  of  a  contempt,  still,  after 
presenting*  his  petition  to  the  Chancellor, 
and  obtaining  a  supersedeas  to  the  writ  of 
sequestration,  it  might  have  been  supposed 
that  his  contempt  was  cleared,  and  that  he 
stood  before  the  Court  as  any  other  person. 
There  existed  then  no  right  to  go  back  to 
his  former  conduct :  much  less  right  was 
there  to  presume  against  him  a  sum  of 
money,  when  all  that  could  have  been  pre- 
sumed was  that  he  had  lands,  slaves,  and 
personal  estate.  As  to  the  claim  for  an 
extra  allowance  to  John  f^.  Price,  the  agent 
of  Ross  before  the  sequestrators,  it  was 
inadmissible,  because  the  sequestration  it- 
self was  irregularly  issued. 

It  was  also  argued  that  the  attachment 
issued  irregularly  in  this  case,  because  it 
was  absolute  in  the  first  instance,  and  was 
moreover  grounded  merely  on  the  report  of 
the  commissioner;  whereas,  to  authorise 
an  attachment,  a  rule  nisi  ought  to  have 
preceded  it,  and  it  must  appear  that  some 
process  or  specific  order  of  the  Court,  which 
had  been  served  upon  the  party,  had  been 
disobeyed.  On  this  point  and  the  doctrine 
of  sequestrations,  the  counsel  for  the  ap- 
pellants cited,  1  Harr.  Ch.  Prac.  242,  245,  246, 
250,  254,  256.  257,  259,  322,  323;  2  Comyn's 
Dig.  36;  6  Bac.    Gwil.  edit.  136;  Gilb.    Ch. 

17 ;  2  Solicit.  Guide,  519. 
317  *On  the  part  of  the  appellee   it  was 

insisted,  that  the  conduct  of  Hook,  in 
contemning  the  process  of  the  Court  and  de- 
fying its  justice,  imposed  on  the  Judge  and 
the  commissioner,  the  necessity  of  resort- 
ing to  the  measures  which  had  been  pursued ; 
that  it  was  impossible  for  Ross  to  ascer- 
tain the  situation  of  the  property  embraced 
by  the  compromise,  or  the  mutations  which 
it  had  undergone  since  the  date  of  that  in- 
strument, unless  a  discovery  could  be  had 
from  Hook ;  that  Hook  having  refused  to 
make  any  disclosure,  or  to  furnish  the  nec- 
essary books  and  papers,  the  Chancellor 
was  warranted  in  directing  the  commis- 
sioner to  presume  against  him  as  a  spolia- 
tor, and  to  make  the  best  report  he  could 
from  the  documents  which  could  be  pro- 
cured ;  that  the  commissioner  was  justified 
in  calling  for  the  books  of  Hook  and  Ross, 
because  all  the  property  was  constituted 
partnership  effects,  by  the  compromise,  and 
without  an  examination  of  the  books  it  was 
impossible  to  tell  what  debts  were  due  to 
the  firm ;  consequently  the  account  could 
not  be  taken  without  them.  Under  the 
circumstances  of  this  case  the  commissioner 
was  compelled  to  resort  to  that  evidence 
which  was  in  his  power.  Ross  had  it  in 
his  power  to  prove  the  original  partnership 
and  stock  in  trade ;  and  a  report  was  made 
tipy  (grounded  on  those  data,)  allowing  a 
very  moderate  profit  upon  the  capital  em- 
ployed, which  produced  a  larger  sum  than 
that  decreed  by  the  Chancellor. 

Although  a  Court  of  Chancery  may  com- 
mit to  prison  for  a  contempt,  in  suppressing 
documents,  yet  there  is  no  necessity  for 
doing  so.  A  shorter  course  may  be  pur- 
sued. The  Court  may  presume  against  the 
party  immediately,  and  he  may  avoid  the 
presumption  by  complying  with  the  man- 
dates of  the  Court.  Every  thing  may  be 
presumed    in     odium    8poliatoris:(a)    and. 


(a)  1  P.  Wms.  782,  Dais  ton  t.  Coatsworth. 


where  the  party  is  in  possession  of  docu- 
ments, and  suppresses  them,  the  Court 
may  presume  at  once.(b) 

The  decree  of  the  Chancellor  was  right  in 
directing  a  sum  of  money  to  be  paid  instead 
of  a  specific  execution  of  the  compromise. 
That  Hook  was  originally  indebted  to 
Ross,  was  clearly  proved;  and  it  was  only 
necessary  to  allow  the  latter  a  reasonable 
profit  on  his  stock,  and  compensation  for 
his  trouble,  to  ascertain  the  amount  of  that 
debt.  Though  the  compromise  would  have 
been  advantageous  to  Ross,  yet,  as  Hook 
refused  to  give  any  information  concerning 
the  property,  it  was  impossible  to  take  any 
account  of  it ;  and  it  is  now  too  late  for 
him  to  avail  himself  of  his  own  act  or  to 
claim  the  benefit  of  the  compromise. 
318  *If  the  cause  were  sent  back,  there 
would  be  no  chance  for  justice;  be- 
cause the  whole  process  of  the  Court  had 
before  been  tried  without  effect.  But,  if 
the  Court  should  not  be  inclined  to  adopt  the 
report  of  the  commissioner,  founded  on 
the  data  already  mentioned,  it  would  be 
proper  to  adopt  the  second  report,  g'rounded 
on  the  report  of  the  sequestrators  and  such 
other  evidence  as  could  be  collected,  with 
respect  to  the  value  of  the  property  included 
in  the  deed  of  compromise,  and  to  decree 
the  payment  of  money.  The  property  hav- 
ing been  restored  to  Hook  after  the  dis- 
charge of  the  sequestration,  the  presumption 
is,  tha<t  part  of  it  has  either  been  consumed 
or  sold  by  him.  If  the  decree  should  be  for 
a  specific  performance,  it  would  produce 
endless  litigation :  for.  Hook  having  con- 
veyed away  the  property,  the  purchasers 
might  contend  that  it  was  not  liable  in 
their  hands,  in  consequence  of  the  want  of 
either  actual  or  implied  notice. 

With  respect  to  the  process,  it  was  argued 
that  the  attachment  issued  regularly,  and 
was  a  proper  foundation  for  a  writ  of  se- 
questration. There  is  a  known  difference 
between  process  of  contempt  issuing  after 
and  before  appearance.  If  the  party  have 
not  appeared,  he  is  considered  not  recti  us 
in  curia ;  but,  after  appearance,  he  is  sup- 
posed to  be  conusant  of  all  the  proceedings 
in  the  cause.  A  rule  will  be  granted  to 
shew  cause  in  the  one  case,  and  not  in  the 
other.  The  rules  of  proceeding  in  a  Court 
of  Chancery  were  adopted  from  the  canon 
and  civil  law,  with  a  mere  variation  in  the 
names  of  the  process.  If  the  party  once 
appear,  none  of  the  previous  process  is  nec- 
essary. All  that  is  required  is,  that  the 
party  shall  have  notice  of  the  order,  (c) 
It  is  believed  that  the  rule  to  shew  cause 
never  issues  in  England,  if  the  contempt  ap- 
pear upon  the  record,  (d)  The  report  of 
the  commissioner  is  conclusive  as  the 
ground  of  an  attachment,  (e)  Hook  ought 
to  have  shewn  why  the  order  ought  not  to 
have  been  complied  with ;  because  it  is  set- 
tled that,  unless  exceptions  be  particularly 
pointed  out,  the  report  of  the  commissioner 
will    stand     confirmed    of  course,  (f)     The 


(b)  2  P.  Wms.  748.  Cowper  v.  Earl  Cowper. 

(c)  1  Howard  Exch.  Prac.  778:  Har.  Ch.  Pr.  661. 

(d)  Gilb.  Forum  Romanam.  70,  81:  1  How.  Excheq. 
Prac.  786. 

(e)  How.  Exch.  Prac.  800:   2  Comyn's  Diff.  223:  2 
Fowl.  Exch.  Prac.  297,  2»8;  3  P.  Wms.  142,  note  B. 

(f)  3  Call,  22:  Ibid.  382. 
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sequestration*  issued  properly. (a)  The 
return  of  the  sheriff,  who  is  the  only  officer 
known  in  our  laws,  to  execute  process,  is 
-equal  to  that  of  a  Sergeant  at  arms.  This 
is  a  mere  fanciful  officer ;  and  his  services 
would  have  been  dispensed  with  in  Eng- 
land, had  not  the  Court,  on  his  complain- 
ing of  the  innovation  which  deprived  him 
of  his  fees,  agreed  to  continue 
319  *the  old  process,  for  his  benefit  alone, 
(b)  The  books  of  practice  in  Eng- 
land prove  that,  on  a  return  of  non  est  in- 
ventus on  an  attachment,  a  sequestration 
issues,  (c)  The  difference  between  process 
before  and  after  appearance  or  judgment 
is  laid  down  in  5  Bac.  Abr.  239;  Cro. 
Ja.  577;  5  Com.  Dig.  632;  Barnes' 
Notes,  322;  Solicit,  Guide,  486.  There  was 
no  necessity  for  a  specific  order  for 
Hook  to  produce  the  books;  because  it 
is  the  constant  order  of  the  Court  that 
the  commissioner  has  a  right  to  require 
whatever  is  necessary  to  enable  him  to  take 
the  account.  As  to  the  precipitancy  which 
had  been  complained  of,  it  would  b^  seen 
that  the  cause  had  been  depending  more 
than  three  3'ears;  and  as  Hook  has,  in  no 
stag:e  of  the  business,  except  when  he  was 
nnder  the  operation  of  process  of  contempt, 
come  forward  to  shew  cause  against  any  of 
the  orders  taken  in  the  cause,  the  presump- 
tion is,  that  he  thought  them  right,  as  they 
in  truth  were,  and  according  to  the  settled 
practice  of  the  Court. 

With  respect  to  the  claim  for  compensa- 
tion to  John  F.  Price,  it  was  contended  by 
the  counsel  of  Ross  that  it  was  just  and 
proper.  All  that  the  sequestrators  could  do 
was  to  ascertain,  from  the  records,  and 
from  other  information,  that  Hook  pos- 
sessed certain  property.  But  the  property 
could  neither  be  identified  sufficiently,  nor 
coald  it  be  collected  without  the  aid  of  some 
person,  who  had  some  knowledge  of  its  sit- 
uation. The  services  of  John  F.  Price 
were,  therefore,  necessary  to  enable  the  se- 
questrators to  perform  their  duty,  and  the 
sum  allowed  very  reasonable. 

Thursday,  June  25.  The  Judges  delivered 
their  opinions. 

JUDGE  TUCKER.  I  shall  at  present 
only  notice  that  part  of  the  decree  which 
relates  to  the  order  of  sequestration  and  the 
expenses  attending  it,  which  Hook  was 
directed  to  pay ;  and  which,  if  the  order  of 
sequestration  was  regular,  he  was  bound  to 
pay. 

That  Hook  was  in  contempt  for  not  obey- 
ing the  order  of  October,  1800,  I  think  un- 
questionable from  the  particulars  noticed  in 
the  commissioner's  report :  I  therefore  hofd 
the  order  for  the  attachment  for  such  con- 
tempt to  have  been  perfectly  regular,  that 
being  the  first  process  of  contempt;  (2  Sol. 
Guide,  511,)  and  generally  obtained  of 
course,  on  affidavit,  (Ibid.  512,)  and  the 
Sheriff  la  the  proper  officer  to  execute  it. 
(Ibid.  515.)  And  if  he  returns  a 
320  *non  est  inventus,  thereon,  an  attach- 
ment with  proclamations  issues. 
(Glib.  Ch.  35.)  Upon  this  process  two  re- 
turns may  be  made;  either  a  non  est  inven- 


^(a)  Glib.  Per.  Rom.  85;  Binder's  Prac.  186;  1  How. 
Exch.  Prac.  774. 

(b)  Prccefl.  In  Chan.  668. 

<c)  1  Ear.  Ch.  Prac  254. 


tus,  upon  which  an  attachment  with  proc- 
lamations issues  of  course,  or  a  cepi  corpus: 
if  he  returns  the  latter,  the  next  step  is  a 
habeas  corpus  to  bring  up  the  body ;  for  the 
Sherifi^  cannot  carry  him  out  of  his  county. 
(Gilb.  Ch.  70.)  And,  if,  upon  an  attach- 
ment for  not  performing  a  decree,  the 
Sheriff  returns  cepi  corpus,  and  lets  the 
party  to  bail,  (which  he  should  not  do, 
where  the  writ  is  marked  for  the  execution 
of  a  decree, )  there  a  sequestration  is  granted 
immediately.  (Ibid.  191.)  So,  if  he  be 
brought  up  by  habeas  corpus,  and  will  not 
perform  the  decree,  but  obstinately  lies  in 
prison.  (Ibid.  191,  192;  Ross  v.  Colvilc, 
3  Call,  382. )  If  upon  an  attachment  with 
proclamation,  the  Sheriff  return  non  est 
inventus,  a  commission  of  rebellion  issues ; 
and,  if  upon  that,  a  non  est  inventus  be 
returned,  the  Sergeant  at  arms,  who  is  the 
immediate  officer  of  the  Court,  is  sent  to 
seek  him.  (Gilb.  Ch.  35.)  And  this  officer 
our  law  expressly  authorises  the  Court  to 
appoint.  (L.  V.  1794,  c.  64,  s.  10.)  And 
he  may  execute  the  order  of  the  Court  in 
any  part  of  the  State,  where  the  party  may 
be  found,  which  the  Sheriff  could  not;  and 
he  might  also,  as  I  conceive,  bring  up  the 
body  of  the  party  in  contempt,  without 
committing  him  to  the  jail  of  the  county, 
and  waiting  for  a  habeas  corpus,  as  the 
Sheriff  must.  After  all  this  process,  if  a 
non  est  inventus  be  returned,  a  sequestra- 
tion issues.  (Gilb.  Ch.  35,  36. )  All  this  is 
analogous  to  the  process  to  compel  an  ap- 
pearance as  detailed  and  explained.  (Gilb. 
Ch.  18,  77. )  And  when  once  a  defendant  is 
in  contempt,  he  must  clear  it  before  he  can 
be  heard.     (Ibid.  34,  216.) 

According  to  these  authorities,  (there  be- 
ing no  express  direction  in  our  laws  upon 
the  subject, )  the  order  of  sequestration  was 
premature  and  irregular.  And  had  Hook 
appealed  from  it  he  might  have  reversed  it. 
But,  instead  of  appealing,  he  made  a  vol- 
untary offer  to  execute  the  deed  of  trust  for 
performing  the  decree,  upon  which  the  se- 
questration was  superseded.  But  his  subse- 
quent conduct  was  equally  contumacious  as 
it  had  been  before;  and  therefore  he  is  not 
entitled  to  the  favour  of  the  Court.  But 
the  sequestration  being  irregular,  he  ought 
to  be  relieved  from  paying  all  the  expenses 
of  it,  and  from  paying  those  of  John  F. 
Price,  the  plaintiff's  agent:  but  the  regular 
expenses  of  the  sequestration  ought  to  be 
borne  between  the  parties,  for  the  reasons 
stated  in  the  decree,  in  which  I  concur  with 

the  Court. 
321  *JUDGE  LYONS    was    of    opinion 

that  the  sequestration  was  improperly 
awarded. 

JUDGES  FLEMING  and  ROANE  did  not 
express  their  sentiments  upon  that  point, 
except  so  far  as  they  concurred  in  the  fol- 
lowing opinion,  which  was  entered  as  the 
decree  of  the  Court. 

'*This  day  came  the  parties  by  their 
counsel,  and  the  Court,  having  maturely 
considered  the  transcript  of  the  record  of 
the  decree  aforesaid,  and  the  arguments 
of  counsel,  is  of  opinion  that  the  said  decree 
is  erroneous  in  this,  that  it  doth  not  di- 
rect a  specific  performance  of  the  contract 
of  compromise  concluded  between  the 
parties  on  the  thirtieth  and  thirty-first  days 
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of  March,  1795,  so  far  as  it  was  in  the 
power  of  the  Court  to  decree  the  same— 
Therefore,  it  is  decreed  and  ordered,*  that 
the  said  decree  be  reversed  and  annulled, 
except  so  far  as  it  may  be  affirmed  by  the 
decree  of  this  Court-  hereafter  pronounced ; 
and  that  the  appellee  pay  to  the  appellant 
his  costs  by  him  expended  in  the  prosecu- 
tion of  his  appeal  aforesaid  here.  And 
the  Court  not  approving:  of  the  special  order 
of  sequestration  made  by  the  Court  in  this 
cause,  upon  the  return  of  *not  found'  made 
on  the  attachment  theretofore  issued 
against  the  appellant,  John  Hook,  for  his 
contempt  in  refusing  to  attend  the  commis- 
sioner, pursuant  to  a  former  order  of  that 
Court,  which,  according  to  the  established 
course  of  proceeding  in  Courts  of  Equity, 
was  wholly  irregular ;  nor  approving  of  so 
much  of  the  said  decree  as  directs  the  ap- 
pellant to  pay  all  the  expenses  incurred  in 
the  execution  of  that  irregular  proceeding, 
including  the  compensation  due  to  John 
Fleming  Price,  (who  appears  to  this  Court  to 
have  been  the  special  agent  of  the  appellee, 
David  Ross,)  for  ttit  services  rendered  by 
him  on  the  same  occasion ;  doth,  for  these 
reasons,  so  far  reverse  and  annul  the  said 
decree ;  yet  considering  that  the  said  John 
Hook  might,  if  so  disposed,  have  appealed 
from  the  said  order  of  sequestration,  and 
that  both  his  former  and  subsequent  con- 
tumacy, and  concealment  of  the  information 
which  he  was  bound  to  have  given,  do  not 
entitle  him  to  the  favour  of  a  Court  of 
Equity,  and  also  considering  the  deed  of 
trust  voluntarily  tendered  to  the  Court,  and 
executed  by  him,  to  obtain  a  removal  of 
the  said  order  of  sequestration,  as  furnish- 
ing at  this  time  the  most  effectual 
322  means  of  enforcing  *his  compliance 
with  the  decree  which  this  Court  is 
about  to  make,  it  is  therefore  decreed  and 
ordered  by  the  Court,  that  all  the  expenses 
which  were  incurred  in  the  execution  of  the 
said  order  of  sequestration  (except  the  al- 
lowance made  to  the  said  John  Fleming 
Price  for  his  services)  be  paid,  the  one  half 
by  the  said  John  Hook,  and  the  other  half 
by  the  said  David  Ross;  and  that  the  said 
David  Ross  do  moreover  pay  the  expenses 
of  the  said  John  Fleming  Price  his  agent. 
And  this  Court  proceeding  to  pronounce  such 
further  decree  as  the  said  Superior  Court 
of  Chancery  should  have  pronounced,  it  is 
further  decreed  and  ordered  that,  unless  the 
appellant  John  Hook  do  and  shall,  on  or  be- 
fore a  certain  day  to  be  appointed  by  the 
Superior  Court  of  Chancery  for  the  Rich- 
mond District,  make  out  and  render  upon 
oath,  or  other  satisfactory  evidence,  to  the 
said  Superior  Court  of  Chancery,  or  the 
commissioner  thereof,  if  directed  to  do  so  by 
that  Court,  a  fair  schedule  of  every  species 
of  property  in  lands,  monies,  slaves,  goods, 
debts,  and  chattels  of  every  kind  whatso- 
ever, which  he  had  in  possession,  or  any 
other  person  for  his  use,  or  to  which  he 
was  entitled  by  any  bargain,  contract, 
claim  or  demand  whatsoever,  either  in  law 
or  equity,  on  the  thirtieth  day  of  March, 
1795,  with  the  exceptions,  and  those  only, 
particularly  mentioned  and  enumerated  in 
the  indenture  of  compromise  made  and 
concluded  between  the  parties  on  that  day, 
and  do  also  make  out  and  render,  upon  oath, 


or  other  satisfactorv  evidence  as  aforesaid, 
a  fair,  just,  and  true    inventory  of  the  new 
goods  on  hand  and  in  the  possession  of  the 
said   John  Hook,    or   any   other  person  for 
his  use,  on  the  thirty-first   day    of   March, 
1795,  and  debit  himself  therewith  in  account 
with  Ross  and  Hook  at    the    first  cost    and 
charges ;  and  a  like  inventory  of  the  remains 
of  the  old  goods,  then  also  on  hand,  as  afore- 
said, and  debit  himself  therewith.as  he  shall 
in  his  conscience  judge  them  to    have  been 
worth,    according    to    their  quality ;    and  a 
like  inventory  of  all  the  rye  then  on    hand, 
as    aforesaid,   and  debit  himself  therewith 
at  the  rate  of  two  shillings  and  nine  pence 
per  bushel,  according    to    the  true    intent 
and    meaning   of   a  supplementary    agree- 
ment between  the  parties,  made    ^nd    con- 
cluded   the  thirty-first  day   of  March,  1795, 
aforesaid ;  and  do,  moreover,  make  out  and 
render  upon  oath  or  other  satisfactory  evi- 
dence as  aforesaid,  a  just  and  true  account 
of  all    his   dealings  and  transactions,  from 
the   day    and  year    last   mentioned,    to  the 
twenty-fifth  day    of    December,  1795, 
323      including  *^both    days,    so  far  as  the 
same,  according  to  the  true  intent  and 
meaning  of  the  said  indenture    of    compro- 
mise,   and    the    supplementary   agreement 
concluded   between  the   said  parties  on  the 
thirtieth    and   thirty-first  days   of    March, 
1795,  respectively,  were  made  for  the   bene- 
fit, or  on  the  joint  account  of  the  naid  Ross 
and  Hook;  including  in  such  account  a  just 
and  true  roll  or  list  of  all  lands,  tenements, 
slaves  and    their    increase,    with  their  re- 
spective   prices    and    cost,    which  he,    the 
sai-d  John  Hook,  hath  acquired  or  is  entitled 
to,  either   in  law  or  equity,    by    virtue    of 
any  land-warrant    or  warrants  acquired,  or 
by  virtue  of  any  bargain,  contract  or   pur- 
chase whatsoever,  made  or   concluded  with 
any    person  or   persons  whatsoever,    at  any 
time  before  the  twenty-fifth  day  of  Decern* 
ber,  1795,  or  on   that   day ;  together  with  a 
just   and  true  account  of  the  rents,  issues, 
profits,  hire,  or   annual  value  of  the  labour 
of  the  slaves    and  lands,    with  the  increase 
of  the  slaves,  if  any,  to  the  satisfaction  of 
the  said  Superior  Court  of  Chancery,  so  as 
to  enable  the  said  Superior  Court  of  Chan- 
cery, or  the  commissioner  thereof,  to  make 
and    state  a   fair  and  just  account  thereof, 
and  to  direct  and  make  a  fair  and  equitable 
dividend  of  the   same  between  the  parties, 
according  to   the  true  intent  of  the  compro- 
mise and  agreement  between  the  parties  be- 
fore mentioned; — so  much  of  the  decree  of 
the    said  Superior    Court  of  Chancery,  pro- 
nounced    on    the     twenty-fourth     day     of 
March,  1802,    as    declares    the  balance  due 
from  the  said   John  Hook  to  the  said  David 
Ross  to  amount    and    be  equal    to    sixteen 
thousand    three    hundred    and    forty-seven 
pounds  four  shillings  and  seven  pence  half- 
penny, with  interest  on  the    balance  of  the 
principal    money,    (being  twelve    thousand 
two  hundred  and  twenty-nine  pounds  twelve 
shillings    and    two  pence  three  farthings.) 
from    the   first   day  of  January,  1802,  until 
the  said  twenty-fourth  day  of  March,  1802, 
with    the  costs  incurred  by  the  plaintiff  in 
prosecuting    his    suit,  exclusive  of  the  ex- 
penses   incurred    in  executing  the  order  of 
sequestration  and  of  the  compensation  due 
the    said    John   F.  Price,  the  agent  of    the 
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plaintiff  as    fierein    before    mentioned,  be 
affirmed;  and  that  Andrew  Donald,  William 
Mitchell,    of    L/ibertj;    Thomas  Lumpkin, 
Samuel  Hancock,  and  Joseph  Dickinson,  all 
of   Bedford    County;  and    James  Penn,  of 
Campbell    County,    or  the  survivor  or  sur- 
vivors of   them,   or  a  majority  of  such  sur- 
vivors,   or  such  other  person  or  persons  as 
the  said  Superior  Court  of   Chancery    shall 
appoint    for  that  purpose,    do    there- 
324      after  proceed  to    make    a    fair    *and 
equitable      dividend     and     allotment 
between  the  parties,  of  all  and  singular  the 
lands,  slaves,  and  their  increase,  and  other 
property  comprised  or  intended  to    be  com- 
prised in  the  indenture  of  compromise  con- 
cluded between  the  parties  on  the  thirtieth 
day   of   March,    1795,    with  the  exceptions 
therein  mentioned,  and  such  as  may  be  con- 
tained  or    meant    to   be   contained    in  the 
supplementary  agreement  concluded  also  be- 
tween the  parties  on  the  succeeding  day,  so 
far  as  the  same  have,  or  shall  come  to  the 
hands,  possession,  or  knowledge  of  the  said 
commissioners  aforenamed,  or  such  others 
as  may  be  appointed  by  the   said  Superior 
Conrt  of  Chancery ;  and   that  they  do  allot, 
assifs^n,  appoint,  deliver,  transfer  and  con- 
vey to  the  said  David   Ross,    his  heirs,  ex- 
ecutors and  administrators,  two- third  parts 
of  all  and    singular    the    said  lands,  tene- 
ments, slaves,  and  other  property,  according 
to  the  quantity,  quality,   and  value  of    the 
same,  as  his  share  or  dividend  of  the  capital 
stock  of  the  copartnership  of  Ross  and  Hook, 
and  allot  the  remaining    one-third  part  to 
the  said   John   Hook,  his  heirs,    executors 
and  administrators ;  debiting  the  said  David 
Ross  with    the    lands,    slaves,    and  other 
property    in  his  dividend,    according  to  the 
true  value  thereof,  as  an  offset  or  discount 
against  the  said    sum    of  sixteen  thousand 
three  hundred  and  forty-seven  pounds  four 
shillings  and  seven  pence  half-penny,  with 
the  interest  thereon  pronounced  to  be  due  to 
the  said  David  Ross,    by   the   decree  of  the 
Superior  Court  of  Chancery  aforesaid :  and 
if  alter  such  dividend  and    offset  made  any 
balance  shall  remain  due  to  the  said  David 
Ross  from  the  said  John  Hook,  then  the  per- 
son or  persons,  by  whom  such  dividend  and 
offset  shall  be  made,  or  any  two  or  more  of 
them,    shall  proceed  to  sell   and  convey  so 
much  of  the  lands,  slaves,  and  property  al- 
lotted by  them  to  the  said  John  Hook  for  his 
dividend  as  aforesaid,   or   so    much  of    the 
lands,    slaves,     and   personal  estate    com- 
prised, meant,  or  intended  to  be  comprised  in 
the  indenture  of  trust    made  and  concluded 
between    the  said    John  Hook,  of   the   one 
part,  and  the  said  Andrew  Donald,  William 
Mitchell,     of     Liberty;    Thomas      Lump- 
kin, Samuel  Hancock,  and  Joseph   Dicken- 
wn,   all    of    Bedford    County;  and   James 
Penn,  of  Campbell  County,  in  such  manner 
as  the  said  Superior    Court    of    Chancery 
shall  direct,    as    may    be  sufficient  to  dis- 
charge the  said  balance,  and  that  the  same 
be  paid  to  the  said  Ross  in  satisfaction  of 
the  said  decree,  and  in  full  of  the   demand 
stated    in  his    bill :  and,   in   case  the 
325     lands,  slaves,  *and  property  so  to  be 
sold   to  make  up  such  balance,   shall 
prove  insufficient  to  discharge  the  same  as 
aforesaid,    that  then  and  in  that    case    the 
said  John  Hook  do  pay  the   balance   there- 


after remaining  to  the  said  David  Ross ;  and 
that    the    said  John  Hook   do  moreover,  at 
such  time  or  times,  and  in  such  manner  as 
the    said  Superior   Court  of  Chancery  shall 
direct,    make  and  execute,   or  cause    to    be 
made    and    executed,    a  good  and  sufficient 
conveyance    or   conveyances    in    law    and 
equity,  acc6rding    to  the  nature   of   his  es- 
tate and  interest  in   the  lands,   tenements, 
slaves,    good^  and  chattels  which  shall  and 
may  be  appointed  to  the    said  David    Ross 
for  his  dividend  and  proportion  of  the  same, 
with  a    special  warranty   for  the  same,  ac- 
cording to  the  tenor  and  effect  of  the    said 
indenture  of  compromise;  and  that  the  said 
David  Ross,    on   his  part,    do   execute  and 
deliver  to  the  said  John  Hook  such  a  guar- 
antee as  the  said  Superior   Court  of   Chan- 
cery shall  direct,  for  securing  the  said  Hook 
against  all  debts  contracted  in  Great   Brit- 
ain on  behalf  of  the  said  Ross  and    Hook, 
and  also  for  any  contract  made  by  the  said 
John     Hook  for  account  of  Ross  and  Hook, 
or  by  the  said  David  Ross  for  the  same  ac- 
count.    And  that  so  much  of  the  residue  of 
the    said  decree    pronounced    by    the    said 
Superior   Court   of  Chancery  as  is  not  con- 
trary to  this    decree,    be  likewise  affirmed. 
But    in    case  the    said    John    Hook    shall, 
upon    oath    or  other  satisfactory  evidence, 
render  to  the  said  Superior  Court  of  Chan- 
cery,   to  the  satisfaction  of  the  said  Court, 
a  fair  and  just   schedule,    inventories    and 
accounts,  as  herein  before  mentioned,  so  as 
to  enable  the  said  Superior  Court  of  Chan- 
cery, or  the  commissioner  thereof,  to  make 
and  state  a  fair  and  just   account    between 
the    parties,  and  to  direct  and  make  a  fair 
and    equitable    division   of    the    capital  or 
joint  stock  of  the  said  Ross  and  Hook,  and 
to  adjust  and  settle  the    accounts    between 
them,  finally,  according  to  the  true    intent 
and  meaning  of  the  compromise  and  supple- 
mentary agreement  between  the  said  parties 
herein  before  mentioned,  then    and  in  that 
case,    so   much    of    the    decree  of  the  said 
Superior  Court  of  Chancery,  pronounced  on 
the    twenty-fourth    day  of  March,  1802,  as 
declares  the  balance  due  from  the  said  John 
Hook    to  the    said    David    Ross   to  amount 
and    be    equal    to    sixteen    thousand  three 
hundred  and  forty-seven  pounds  four   shil- 
lings and    seven  pence  half-penny,  and  as 
directs  the  payment  of  the  same  by  the  said 

John  Hook  to  the  said  David  Ross, 
326      with    interest    *on    twelve    thousand 

two  hundred  and  twenty-nine  pounds 
twelve  shillings  and  two  pence  three  farth- 
ings part  thereof,  or,  in  default  of  such 
payment  by  the  said  John  Hook,  as  directs 
the  sale  of  the  lands,  slaves,  and  other 
property  comprised  or  intended  to  be  com- 
prised in  the  indenture  made  the  fourth  day 
of  December,  1804,  between  the  said  John 
Hook  of  the  one  part,  and  Andrew  Donald 
and  others  of  the  other  part,  or  so  much 
thereof  as  may  be  sufficient  to  satisfy  that 
decree,  by  commissioners  therein  after 
named,  in  manner  therein  prescribed,  and 
that  the  money  to  be  produced  by  such  sale 
be  paid  to  the  said  David  Ross,  in  satisfac- 
tion of  the  said  decree,  and  of  the  demands 
in  his  bill,  and  the  surplus  of  the  proceeds 
of  thie  sale,  if  any,  be  paid  to  the  said  John 
Hook,  and  if  the  proceeds  thereof,  together 
with  the  sums  secured  by  the   bonds   taken 
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by  the  sequestrators  for  property  sold, 
or  slaves  hired  out  by  them,  under  a 
prior  order  of  that  Court,  shall  prove  in- 
sufficient for  the  discharge  of  the  sums 
of  money,  interest,  expenses  and  costs 
therein  directed,  that,  in  that  case,  the  said 
John  Hook  do  pay  the  balance  to  the  said 
David  Ross ;  and  as  appoints  commissioners 
to  execute  that  decree,  be  reversed  and  an- 
nulled ;  and  that  the  commissioner  of  the 
said  Superior  Court  of  Chancery,  or  such 
other  person  as  that  Court  shall  appoint, 
do  thereafter  proceed  to  state  an  account  of 
all  payments  made  by  the  said  Hook  to  the 
said  Ross,  since  the  thirtieth  day  of  March, 
1795,  and  do  moreover  form  a  roll  or  list  of 
the  lands  and  tenements  whereof  the  said 
John  Hook  was  seised  on  that  day,  or 
which  he  hath  acquired,  or  is  entitled  to, 
either  in  law  or  equity,  by  virtue  of  any 
land-warrant  or  land-warrants  acquired,  or 
any  bargain,  sale  or  contract  whatsoever, 
made  or  concluded  by  the  said  John  Hook, 
with  any  person  or  persons  whatsoever, 
at  any  time  before  the  25th  day  of  Decem- 
ber, 1795,  or  on  that  day,  with  the  excep- 
tions, and  those  only,  mentioned  in  the  deed 
of  compromise  concluded  between  the  par 
ties  on  the  thirtieth  day  of  March,  1795,  to 
gether  with  an  inventory  of  the  sales  and 
their  increase,  monies,  goods,  debts,  and 
chattels,  constituting  the  capital  or  joint 
stock  of  the  said  Ross  and  Hook  on  that 
day,  according  to  the  true  intent  and  mean 
ing  of  the  said  compromise;  with  an  esti- 
mate of  the  said  lands  and  slaves,  and  an 
account  of  the  said  goods,  old  and  new,  and 
rye  then  on  hand,  according  to  the  true 
intent  and  meaning  of  the  supple- 
327  mentary  *agreement  concluded  be- 
tween the  parties  on  the  thirty-first 
day  of  March,  1795;  and  also  an  account 
of  the  profits  of  that  copartnership  from 
the  said  thirtieth  day  of  March,  1795,  to 
the  twentj'-fifth  day  of  December  follow- 
ing, including  both  days;  excluding  from 
that  account  any  profit  which  the  said  John 
Hook  ma5'  have  made  on  the  new  or  old 
goods,  or  rye  on  hand,  on  the  thirty-first 
day  of  March,  1795,  which,  according  to  the 
terms  of  the  supplementary  agreement  of 
that  day,  became  his  private  property,  from 
the  time  he  may  have  taken  an  inventory 
thereof;  together  with  an  account  of  the 
rents,  issues,  hire,  and  profits  of  the  lands 
and  slaves,  either  in  the  hands  of  the  said 
John  Hook,  or  of  the  sequestrators  ap- 
pointed by  a  former  order  of  the  said  Supe- 
rior Court  of  Chancery,  with  the  sums 
secured  bj'  the  bonds  taken  by  the  sequestra- 
tors for  the  property  sold,  or  the  slaves 
hired  out  by  them  under  that  order ;  and 
state  a  final  account  between  the  parties, 
crediting  the  said  David  Ross  with  two-third 
parts,  and  the  said  John  Hook  with  one- 
third  part  of  the  said  capital  or  joint  stock, 
and  debicing  each  with  whatsoever  he  hath 
received  or  may  receive,  on  a  division 
thereof,  as  hereafter  directed,  in  lands, 
slaves,  and  other  specific  property,  or  in 
mone3*  or  otherwise,  on  account  of  his 
proportion  or  share  thereof;  and  that  the 
said  lands,  slaves  and  other  specific  prop- 
erty, and  the  debts  due  to  or  belonging  to  the 
said  capital  or  joint  stock,  be  divided  and 
apportioned    by    commissioners    to    be  ap- 


pointed by  the  said  Superior  Court  of  Chan- 
cery, according  to  quality,  quantity,  and 
value,  between  the  said  parties;  assigning 
to  the  said  David  Ross  two-third  parts,  and 
to  the  said  John  Hook  one-third  part  of  the 
same,  and,  after  such  division  and  allotment 
made,  that  the  said  John  Hook,  upon  re- 
ceiving from  the  same  David  Ross  such  a 
guarantee  as  the  said  Superior  Court  of 
Chancery  shall  direct  to  be  executed  by 
him  for  securing  the  said  Hook  against  all 
debts  contracted  in  Great  Britain,  on  behalf 
of  the  said  Ross  and  Hook,  and  from  any 
contract  made  by  the  said  John  Hook  for 
account  of  Ross  and  Hook,  or  by  the  said 
David  Ross  on  the  same  account,  do  seal, 
execute  and  deliver,  or  cause  to  be  executed 
and  delivered  to  the  said  David  Ross,  at 
such  time  or  times,  and  in  such  manner  as 
the  said  Superior  Court  of  Chancery  .shall 
direct,  a  good  and  sufficient  conveyance  or 
conveyances,  assignment  or  assignments, 
in  law  and  equity,  according  to  the  nature 
and  interest  which  the  said  John  Hook 
328  hath  *or  may  have  in  the  lands,  tene- 
ments, slaves,  goods,  chattels,  debts, 
with  the  bonds  or  other  securities  for  debts, 
which  may  be  appointed  and  allotted  to  the 
said  David  Ross  for  his  dividend  and  pro- 
portions of  the  said  capital  or  joint  stock  of 
Ross  and  Hook,  with  a  full  and  special  war- 
ranty for  the  same,  and  do  deliver  peaceable 
possession  of  the  same :  and  that  the  said 
David  Ross  be  debited  with  the  lands,  slaves, 
and  other  specific  property,  so  as  aforesaid 
comprised  in  his  share  or  dividend,  and 
assigned,  conveyed,  transferred  and  deliv- 
ered to  him,  in  pursuance  of  such  division, 
according  to  the  true  value  thereof,  in  the 
estimate  and  account  herein  before  directed 
to  be  made,  as  an  offset  or  discount  against 
his  proportion  of  the  said  capital  or  joint 
stock  of  Ross  and  Hook,  and  also  with  all 
payments  made  to  him  by  the  said  Hook, 
or  on  his  behalf  at  any  time,  since  the  30th 
day  of  March,  1795.  And  if,  after  such  div- 
idend  and  offset,  or  discount  made,  any 
balance  shall  remain  due  to  the  said  David 
Ross  for  his  share  of  the  said  capital  or 
joint  stock,  or  ot  the  rents,  issues,  hire 
and  profits  of  the  lands  and  slaves,  that 
the  same  be  paid  to  the  said  David  Ross 
out  of  the  monies  received  by,  or  secured 
by  the  bonds  taken  by  the  sequestrators  ap- 
pointed by  the  said  Superior  Court  of  Chan- 
cery for  property  sold,  or  slaves  hired  out 
by  them  under  an  order  of  the  said  Court, 
if  sufficient  for  that  purpose,  exclusive  of 
the  expenses  and  costs  (except  as  herein 
before  excepted)  by  the  decree  of  the  said 
Superior  Court  of  Chancery  directed  to  be 
paid  thereout;  but,  if  the  same  shall  prove 
insufficient  for  the  discharge  thereof,  that, 
in  that  case,  the  said  John  Hook  do  pay  the 
balance  to  the  said  David  Ross;  and  in 
case  of  failure  or  default  on  the  part  of  the 
said  John  Hook  in  making  such  payment, 
then  the  commissioners  who  shall  be  ap- 
pointed by  the  said  Superior  Court  of  Chan- 
cery to  carry  this  decree  into  effect,  or  such 
of  them  as  the  said  Court  shall  direct,  shall 
proceed  to  sell,  in  such  manner  as  the 
Court  shall  direct,  and  convev  so  much  of 
the  lands,  slaves,  and  personal  property 
which  may  be  allotted  to  the  said  John  Hook, 
for  his  dividend   as  aforesaid,    or  so    much 
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of   the  lands,    slaves  and    personal   estate 
comprised  or  meant  to  be  comprised  in  the 
indenture  of  trust  executed  the  fourth    day 
of  December,  1801,  between  the   said    John 
Hook  of  the  one  part,   and   Andrew  Donald 
and  others  of  the  other  part,    as    may.  be 
sufficient    to    discharge   the    said  balance; 
and  that  the  same  be  paid  to  the  said 
329      *David  Ross,  in  full  satisfaction  of  all 
the   demands  stated  in  his  bill;  and, 
in  case  the  lands,  slaves,  and  other  property 
so  to    be    sold,  to  make  up    such    balance, 
shall  prove    insufficient    to    discharge    the 
same,  as  aforesaid,  Ihen  the  said  John  Hook 
shall  pay  the  balance  thereafter  remaining, 
to  the  said  David  Ross.     But  if,  upon  such 
final  settlement    and  adjustment  of  the  ac- 
counts between  the  parties,  as  herein  before 
directed,  any  balance  shall  be  found    to    be 
due  from  the  said  David    Ross   to  the  said 
John    Hook,  the  same  shall  be  paid   to    the 
said  John  Hook,  in  like  manner  as  any  bal- 
ance   which    may  be  found  to  be  due  to  the 
said  David  Ross,    as    herein  directed  to  be 
paid  to  him.     And  that  the  said  John  Hook 
do  pay  the  costs    incurred    in  the  Superior 
Court  of  Chancery,  except  as  herein  before 
excepted.     And    that,    upon  the   said    John 
Hook's  performing  this  decree,  the  said  in- 
denture of  trust,  made  on  the  fourth  day  of 
December,    1801,  be  delivered  up  to  him  to 
be  cancelled.     And  so  much   of   the  decree 
of  the  said  Superior  Court  of  Chancery,    as 
is  not  contrary  to    this    decree,    is    hereby 
affirmed.     And  the  cause  is  sent  back  to  be 
proceeded  in,    in    that  Court,  according  to 
the  principles  in  this  decree. 

"Which  is   ordered    to  be  certified  to  the 
said  Superior  Court  of  Chancery.'* 


Vanmeter  and  Others  v.  Fulkimore. 

Monday,  June  15. 1807. 

Jndcnent  by    Default— Entry— Appearance    Bail.*— If 

aa  office  jadfirmeat  be  &et  aside  aad  the  suit  de- 
fended by  the  appearance  bail,  aad  he  afterwards 
waives  his  plea,  judGrment  is  to  be  entered  against 
the  defendant  as  well  as  the  ball. 

This  was  an  appeal  from  a  judgment  of 
the  District  Court  of  Hardy  rendered  in  an 
action  of  debt  upon  a  bond. 

An  office  judgment  was  obtained  against 
the  defendants,  and  their  appearance  bail, 
at  the  rules  held  in  the  Clerk's  office,  in 
October,  1805.  At  the  May  term,  1806,  the 
entry  on  the  record  is,  **on  the  motion  of 
the  defendants,  by  their  attorney,  the  office 
judgment  is  set  aside:  and  thereupon,  the 
appearance  bail  pleaded  payment,  upon 
^hich  issue  was  joined."  At  a  subsequent 
term  the  appearance  bail  waived  his  former 
plea,  and  judgment  was  entered  against  the 
defendants  and  the  appearance  bail,  for  the 
debt,  Ac. 

It  was  stated  to  have  been  the  uniform 
practice  of  the  old  General  Court,  where 
330  the  appearance  bail  defended  *the 
suit,  as  in  this  case,  to  suspend  the 
conditional  judgment  against  the  principal, 
till  a  final  judgment  was  obtained  against 
the  appearance  bail. 

JUDGE  TUCKER  observed  that,  if  there 
had  been  a  confession  of  judgment  by  the 

•See  Wallace  v.  Baker.  2  Munf.  384:  Lee  v.  Carter, 
3  Manf.  121;  monographic  note  on  "  Judgments" 
appended  to  Smith  v.  Charlton.  7  Gratt  425. 


appearance  bail,  it  might  well  be  doubted 
whether  it  would  not  have  been  error  to 
enter  a  judgment  against  the  principals; 
on  the  authority  of  the  case  of  Fisher  and 
others  v.  Ridden,(l)  decided  in  April, 
1805.  But  the  bail,  having  waived  his 
former  plea,  left  the  defendants  unde- 
fended ;  and  therefore  the  court  was  war- 
ranted in  entering  up  judgment  against 
them. 
By  the  whole  Court,  judgment  affirmed. 


Key's   Executors  v.  Lambert,    Representa- 
tive of  Harmer. 

Tuesday,  June  16, 1807. 

Chancery  Practice— BUI  for  Conveyance  of  Land— Par- 

tiea.— In  bills  in  Chancery  broufirht  for  discovery 
and  for  a  conveyance  of  land  or  other  estate,  all 
persons  interested  in  such  land,  or  other  estate, 
oufifht  to  be  made  parties. 
5aine—Same— Revival.— A  suit  in  Chancery  for  a 
conveyance  of  land  in  case  the  defendant  dies 
before  a  final  decree,  ouffht  to  be  revived  against 
his  heirs  and  devisees,  and  all  other  persons  hold- 
insr,  claiming,  or  in  any  manner  interested,  under 
him.  In  the  land  in  question. 

On  an  appeal  from  a  decree   of  the   High 
Court  of  Chancery. 

This  cause  was  very  ably  and  elaborately 
argued  by  the  Attorney  General  and  Hay 
for  the  appellants,  and  by  Randolph  for  the 
appellee,  on  various  points;  but  the  Court, 
without  giving  any  opinion  on  the  merits, 
having  reversed  the  decree  of  the  Chancel- 
lor on  the  ground  of  a  want  of  proper  par- 
ties defendants,  and  remanded  the  cause  to. 
the  Court  of  Chancery  for  further  proceed- 
ings, it  will  be  unnecessary  to  state  more 
of  the  case  than  that  part  which  has  rela- 
tion to  the  point  on  which  the  Court  did 
decide. 

The  bill  was  brought  by  Harmer  against 
Martin  Key,  the  appellants'  testator,  for 
a  discovery,  and  (among  other  things)  for 
a  conveyance  of  two  tracts  of  land  which, 
it  was  alleged,  he  had  purchased  with 
331  the  money  of  Harmer,  *(under  whom 
the  appellee  claimed,)  and  for  his 
use,  but  had  taken  the  deeds  in  his  (Key's) 
own  name.  Pending  the  suit,  several 
abatements  took  place  by  the  death  of  the 
complainants,  and  process  was  awarded  to 
revive  in  the  name  of  their  representatives. 
At  length  Martin  Key  died,  and  the  suit 
has  revived  against  his  executors,  without 
making  his  heirs  or  devisees  parties.  The 
Chancellor  decreed  the  two  tracts  of  land  to 
be  conveyed  to  the  complainant,  4&c. ;  di- 
rected the  payment  of  the  rents  and  prof- 
its, and  also  the  amount  of  an  account 
which  had  been  stated,  by  referees  chosen 
by  the  parties  during  the  progress  of  the 
cause,  was  a  balance  due  from  Martin  Key, 
in  his  life-time,  to  Harmer. 


(I)  The  case  of  Fisher  and  others  v.  Rlddell*  was 
this.  After  a  conditional  juderment,  the  defendants 
appeared  by  attorney,  and  set  it  aside,  and  confessed 
a  Judfirment.  The  plaintiff  then  proceeded  to  a 
judfirment  asrainst  the  appearance  bail.  This  judg- 
ment was  reversed  by  the  Court  of  Appeals;  be- 
cause the  conditional  judgment  having  been  set 
aside,  and  the  defendants  having-  appeared  by  their 
attorney  and  confessed  the  plaintiff's  action,  the 
appearance  ball  was  thereby  discharged,  and  no 
j  udgment  ought  to  have  been  rendered  against  him. 
—Note  in  Original  Edition. 


♦This  case  is  cited  with  approval  in  Oilliam  v. 
Allen.  4  Rand.  502. 
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The  Court,  (1)  (consisting  of  JUDGES 
LYONS,  FLEMING,  and  ROANE),  after 
taking  time  to  consider,  on  Friday,  the  26th 
of  June,  delivered  the  following  opinion. 

"That  in  bills  brought  for  discovery  and 
for  a  conveyance  of  land  or  other  estate,  all 
persons  interested  in  the  land  or  other  estate 
prayed  to  be  discovered  and  conveyed,  ought 
to  be  made  parties  thereto;  and,  the  bill  in 
this  cause  being  brought  for  a  discovery  and 
a  conveyance  of  land  said  to  have  been 
purchased  by  Martin  Key  from  the  use  of 
John  Harmer,  under  whom  the  appellee 
claims;  and  Martin  Key,  the  defendant  to 
the  original  bill,  being  dead ;  by  which  the 
original  suit  abated  as  to  him ;  that  his 
heirs  and  devisees,  and  all  other  persons 
holding,  claiming,  or  in  any  manner  inter- 
ested under  him,  in  the  lands  mentioned  in 
the  original  bill  ought  to  have  been  made 
parties  defendants  to  the  bill  of  revivor 
filed  in  this  cause,  before  a  final  decree  was 
pronounced  therein  ;  and,-  that  not  having 
been  done,  this  Court,  without  giving  any 
opinion  on  the  merits  of  the  said  cause, 
considers  the  decree  as  erroneous,"  &c. 
Decree  reversed,  and  cause  remitted  to  the 
Superior  Court  of  Chancery  for  the  Rich- 
mond District,  with  leave  to  the  appellee 
to  amend  the  bill  of  revivor,  and  add  proper 
parties,  and  for  further  proceedings,  &c. 


332 


^Nicholas's  Executors  v.  Tyler. 

Friday,  June  19,  1807. 


Bonds— Scale  of  Depreciation.*— A  bond  irlven  in  the 
paper  money  times  is  not  subject  to  the  scale  of 
depreciation,  if  It  can  be  shewn  by  circumstances, 
though  not  appearing  on  Its  face,  that  the  debt 
out  of  which  It  srrew  was  orierlnally  payable  in 
specie. 

On  an  appeal  from  a  decree  of  the  Superior 
Court  of  Chancery  for  the  Richmond  Dis- 
trict, pronounced  by  the  late  Chancellor. 

The  case  was  this.  Before  the  revolution, 
certain  property  of  Philip  Johnson  was 
vested  by  an  act  of  Assembly  in  trustees, 
of  whom  Robert  Carter  Nicholas,  the  testator 
of  the  appellants  was  one,  for  the  purpose  of 
being  sold;  and  after  certain  specific  ap- 
propriations, the  residue  of  the  money  aris- 
ing from  the  sales  was  to  be  lent  out  on 
such  security  as  the  General  Court  should 
direct.  The  trustees  were  authorised  to  sell 
on  credit.  In  November,  1771,  Robert  C. 
Nicholas,  as  the  principal  and  acting  trus- 
tee, sold  part  of  the  property  (consisting  of 
houses  and  lots  in  Williamsburg)  to  Mann 
Page,  for  8031.  add  took  his  bond  for  that 
sum.  Page  sold  a  part  of  this  same  property 
to  John  Hatley  Norton,  for  6001.  at  what 
precise  time  does  not  clearly  appear ;  but  on 
the  6th  of  March,  1777,  Norton,  with  Robert 
C.  Nicholas  his  surety,  executed  a  bond  to 
two  otherof  Johnson's  trustees,  for  the  said 
sum  of  6001.  and,  in  an  account  rendered,  on 
the  2d  of  April,  1778,  by  Robert  C.  Nicho- 
las, between  '^Mann  Page**  and  ** Philip 
Johnson's  trustees,**  Page  is  credited  by 
John  H.  Norton,  for  his  bond  of  6001."  and 

(1)  Judge  Tttcker  did  not  sit  in  this  cause,  as  it 
involved  a  point  w^hich  occurs  In  another  cause 
depending  in  this  Court,  in  which,  from  his  rela- 
tionship to  one  of  the  parties,  he  could  not  sit— Note 
in  Original  Edition. 

*On  the  subject  of  bonds,  see  generally,  mono- 
graphic note  on  "Bonds"  appended  to  Ward  v. 
Churn.  18  Gratt.  801. 


by  '*ditto  for  two  years  interest  on  it.*' 
On  the  debit  side  of  the  account.  Page  is 
charged  with  his  bond  of  8031.  in  Novem- 
ber, 1771;  and  annually,  in  January,  1773, 
1774  and  1775,  he  is  charged  with  interest 
on  the  whole  amount;  but,  in  1776 and  1777, 
he  is  charged  with  interest. on  2031.  only. 
At  the  closing  of  the  account  in  1778,  he  is 
charged  with  *  'two  years  interest  on  6001.  the 
sum  Mr.  Norton  was  to  pay;**  but  he  is,  at 
the  same  time,  credited  by  John  H.  Norton 
for  his  bond  of  6001.  and  for  two  years  in- 
terest on  it  as  above  mentioned. 

In  a  former  suit,  brought  for  the  purpose 
of  settling  the  above  trust,  and  of  determin- 
ing the  proportion  to  which  each  claimant 
was  entitled,  in  which  suit  the  representa- 
fives  of  Philip  Johnson  and  the  executors 
of  Robert  Carter  Nicholas  were  parties,  it 
was  decreed  that  this  bond  executed  by 
John  H.  Norton  and  Robert  Carter  Nicho- 
las should  be  assigned  to  Tyler,  the  present 
appellee.  Nicholas* s  executors  and  Tyler, 
differing  in  opinion,  as  to  the  mode  in 
which  this  bond  should  be  settled,  whether 
it  was  subject  to  the  scale  of  deprecia- 
333  tion  or  not,  the  executors  *gave  their 
own  bond  to  Tyler  on  the  11th  of 
"February,  1801,  for  the  full  amount  of  prin- 
cipal and  interest;  but,  by  a  stipulation 
in  writing  endorsed  thereon,  they  reserved 
the  right  to  discuss  the  question  whether 
the  bond  in  which  their  testator  was  surety 
for  Norton,  and  which  was  the  foundation 
of  this  bond,  was  liable  to  the  scale  of 
1777;  and  it  was  further  stipulated  that 
Tyler  should  be  at  liberty  to  avail  himself 
of  any  facts  (not  set  forth  in  the  bond  of 
John  H.  Norton  and  Robert  Carter  Nicho- 
las, to  Johnson*s  trustees)  which,  accord- 
ing to  law  and  the  practice  of  the  Courts, 
might  affect  the  decision. 

The  Chancellor  was  of  opinion,  that  the 
bond  of  Norton  and  Nicholas,  though  exe- 
cuted in  1777,  was  not,  from  the  peculiar 
circumstances  of  the  case,  liable  to  the 
scale  of  depreciation ;  and  decreed  accord- 
ingly.     . 

The  Attorney  General,  for  the  appel- 
lants, after  stating  the  case,  observed,  that 
the  only  question  was,  whether  the  bond 
executed  by  Norton  and  Robert  Carter 
Nicholas,  the  testator  of  the  appellants,  in 
1777,  was  liable  to  the  scale  of  deprecia- 
tion ;  and,  if  liable,  at  what  time  the  scale 
should  be  applied.  He  contended  that  there 
were  no  circumstances  in  this  case  which 
exempted  the  bond  from  the  general  opera- 
tion of  the  scale  as  of  the  date  when  it  was 
given.  The  presumption  is,  that  Page  and 
Norton  were  in  treaty  for  the  property 
some  time  before  the  bond  was  executed ; 
that  Norton  ^as  to  have  it,  if  he  could  ob- 
tain a  credit  with  the  trustees  for  the 
amount  of  the  purchase  money ;  but  that, 
until  the  credit  was  actuall3'  obtained,  he 
was  not  entitled  to  it.  This  appears,  from 
the  date  of  the  bond,  to  have  been  done  in 
1777;  of  course,  the  credit  is  to  be  entered 
under  that  date.  It  is  true  that,  in  1778, 
Page  is  credited  by  two  years  interest  paid 
by  Norton ;  but  the  probability  is,  that 
Norton,  having  previously  made  the  con- 
tract with  Page,  advanced  the  interest  for 
the  time  when  it  was  first  entered  into. 

It  will  not  be  denied  that  the*  trustees  had 
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power  to  sell  on  credit;  and  that  R.  C. 
Nicholas  had  full  powers  from  the  other 
trustees  to  act.  If  a  bond  as  good  as 
Page's  were  offered  to  him,  he  had  a  right 
to  take  it.  What  difference  is  there  be- 
tween receiying  the  money  and  loaning  it 
out,  and  taking  a  bond  bearing  interest? 
The  effect  would  be  the  same.  If  he  had 
taken  a  bond  for  money  loaned,  there  would 
have  been  no  question  but  that  it  would 
have  been  liable  to  the  scale.  Robert  C. 
Nicholas  was  substantially  performing  what 
was  required  by  the  act  of  Assembly. 
334  *It  made  no  difference  that  he  was  a 
party  to  the  bond,  because  the  secu- 
rity was  not  lessened.  It  has  not  been, 
nor  can  it  be  alleged,  that  he  was  not  per- 
fectly solvent. 

The  decree  of  the  Chancellor,  by  which 
this  boxld  is  directed  to  be  assigned  to  the 
appellee,  reco^izes  it  as  a  proper  transac- 
tion of  the  trustees.  It  may  be  said  that  it 
grew  out  of  another  which  existed  anterior 
to  the  scale  of  depreciation.  But,  if  the 
power  of  the  trustees  to  loan  the  money  be 
admitted,  then  we  must  look  at  the  date  of 
the  bond  for  the  time  when  the  scale  is  to 
be  applied.  Suppose  the  suit  had  been 
brought  against  the  executors  of  John  H. 
Norton,  could  it  be  said  that  the  debt  would 
Qot  have  been  subject  to  the  operation  of 
the  scale?  If  this  would  have  been  the  case 
as  to  his  executors,  the  same  rule  ought  to 
be  observed  with  respect  to  his  security. 
Suppose  the  estate  of  Robert  C.  Nicholas 
should  be  compelled  to  pay  the  debt,  as  the 
secnrity  of  John  H.  Norton,  could  his  exec- 
utors recover  more  than  according  to  the 
scale? 

The  decree  of  the  Chancellor  is  founded 
on  a  very  extraordinary  exposition  of  the 
statnte.  The  law  lays  it  down  as  a  general 
rule,  that  the  scale  is  to  be  applied  as  of 
the  date  of  the  contract ;  but  the  5th  sec- 
tion authorises  the  Court  to  judge  from  the 
whole  circumstances  of  the  case,  whether 
a  determination  according  to  the  scale 
tronld  be  just  or  not.  (a)  The  Chancellor 
completely  reverses  the  act  of  Assembly, 
and  makes  the  exception  the  general  rule, 
and  the  general  rule  the  exception.  He 
says  that  no  contract  shall  be  intended 
to  fall  within  the  operation  of  the  scale, 
nuless  It  shall  appear  that  the  parties 
so  contemplated:  thus  throwing  it  on 
the  debtor  to  prove  that  the  scale  was 
aot  intended  to  operate;  whereas  the 
statute  expressly  says  that,  except  where 
the  payment  was  to  be  made  in  specific 
articles,  or  the  operation  of  the  scale,  from 
all  the  circumstances,  would  be  unjust,  it 
shall  be  applied.  In  the  case  of  Ambler 
V.  Wild,(b)  it  is  said  by  the  President, 
in  delivering  the  opinion  of  the  Court, 
(p.  42, )  that '  *it  was  not  the  intention  of  the 
Legislature  to  let  men  loose  from  their 
contracts,  but  to  '  allow  a  departure  from 
the  established  scale,  in  cases  where  it  was 
necessary,  in  order  to  meet  the  real  con- 
tract of  the  parties.  "—Bogle,  Ac.  V.  Vowles, 
(c)  is  ana4ogous  to  this  case.  There  a 
party  was  indebted  in  1776,  and  in  1777  exe- 
cuted a  bond    for    the    amount.      Yet    the 


(a)  See  Laws  of  Vlrg.  Chan.  Rev.  147. 

(b)  2  Wash.  W. 

(c)  1  Call.  244. 


Court  would  not  let  in  evidence  to  prove  the 
origin  of  the  transaction.     In  Call  v. 

335  Ruffin,(d)  the  ^penalty  of  a  guard- 
ian's bond  was  scaled.  The  Chan- 
cellor, in  the  case  before  us,  goes  upon  the 
supposition  that  it  was  a  specie  debt  due 
from  Page.  But  this  is  mere  supposition. 
It  is  true,  the  contract  was  entered  into  be- 
fore the  scale  of  depreciation.  But,  if  a  man 
owed  a  debt  before  the  scale,  he  had  a  right 
to  pay  it  in  paper  money ;  and  if  a  party 
gave  a  new  bond,  it  was  still  liable  to  the 
scale.  This  circumstance,  on  which  the 
Chancellor  seems  to  have  relied,  is  stated 
by  this  Court  to  have  no  influence,  (c)  Not- 
withstanding the  hardships  complained  of 
in  all  these  cases,  yet  the  scale  has  been 
invariably  applied,  unless  it  appeared  that 
the  parties  contemplated  a  specie  transac- 
tion. 

Call,  for  the  appellee.  If  the  transactions 
which  occurred  in  this  case  had  appeared 
upon  the  face  of  the  bond  itself,  there 
could  have  been  no  doubt  on  the  subject. 
So,  if  it  can  be  shewn  from  the  circum- 
stances, that  the  debt  out  of  which  the  bond 
grew  was  originally  payable  in  specie,  it 
is  equally  clear  that  it  is  not  subject  to  the 
scale  of  depreciation.  Cases  innumerable 
have  been  decided  on  this  point.  They 
began  with  Pleasants  v.  Bibb,(f)  and 
ended  with  The  Commonwealth  v.  Walker's 
ex'r.  (g)  The  case  of  The  Commonwealth 
v.  Walker's  ex'r  is  very  peculiar.  There 
the  money  was  paid  into  the  treasury  in 
1777  and  1778;  and  the  certificate  of  those 
payments  carried  to  the  Governor  in  1779, 
who  gave  a  different  certificate  for  the 
amount,  as  for  so  much  paid  in  discharge 
of  a  British  debt.  A  new  document  was 
given  by  the  Governor,  and  the  old  docu- 
ment was  no  longer  in  the  power  of  Walker, 
or  his  executor.  It  was  then  argued,  as  it 
is  now,  that  the  date  of  the  last  instrument 
should  alone  be  regarded  as  the  time  of  the 
contract.  But  the  Court  decided  that  the 
scale  was  to  be  applied  as  of  the  date  of 
the  payments  into  the  treasury,  not  of  the 
Governor's  receipt  for  the  certificates  of 
those  payments. 

It  is  taken  for  granted,  that,  if  it  had  ap- 
peared on  the  face  of  the  instrument  that 
this  debt  was  originally  payable  in  specie, 
there  would  have  been  no  pretext,  for  apply- 
ing the  scale  to  it.  This  equally  appears 
from  the  proceedings  in  the  cause.  The 
answer  of  the  appellants  has  relieved  us 
from  all  difficulty  with  regard  to  the  testi- 
mony out  of  the  papers.  It  confesses  the 
contract  between  Page  and  Norton,  and 
the  consequent  transfer  of  bonds.     As 

336  the    defendants  *^did    not    choose    to 
rely  on    the  estoppel  created    by    the 

bond  of  Norton  and  Robert  Carter  Nicholas 
to  the  trustees  of  Johnson,  (if,  indeed,  it 
would  have  availed  them,)  but  submitted 
the  whole  case  to  the  Court;  we  are  only  to 
inquire  what  that  case  was.  The  contract 
between  Page  and  Norton  was  entered  into 
in    1776;    in    consequence    of   which,    two 


(d)  1  Call.  834. 

(e)  See  Wilson  and  M'Rae  v.  Keelinsr.  1  Wash.  194. 
Taliaferro  v.  Minor,  1  Call,  524,  and  Walker.  &c.  v. 
Walker.  2  Wash.  195. 

(f)  1  Wash.  8. 

ie)  1  Henlng^  and  Munford,  144.  « 
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years'  interest  from  that  date  was  paid  by 
Norton  to  Robert  Carter  Nicholas;  and, 
in  1777,  a  bond  was  given  by  Norton, 
with  the  same  R.  C.  Nicholas  his  security, 
for  the  amount  of  the  sum  which  he  agreed 
to  pay  on  account  of  Page,  to  Johnson's 
trustees,  of  whom  it  is  admitted  Nicholas 
was  the  acting  one.  It  was  acknowledged 
on  all  hands  to  be  a  specie  contract,  which 
was  only  meant  to  be  secured  by  a  bond. 
The  agreement  between  the  parties  to  this 
suit,  endorsed  on  the  bond,  expressly  en- 
abled the  appellee  to  insist  on  any  circum- 
stance which  belonged  to  the  case.  If, 
then,  the  parties  were  to  inquire  into  the 
nature  of  the  contract,  it  would  at  once 
be  perceived  that  it  was  a  contract  made 
in  1776,  which  was  clearly  for  specie. 

Hut  there  are  other  points  of  view  in 
which  this  case  may  be  considered,  which 
make  it  equally  clear  that  the  scale  ought 
not  to  be  applied.  In  the  account  exhibited 
by  the  testator  of  the  appellants,  it  appears 
that  he  contemplated  this  as  the  debt  of 
Norton,  in  1776;  because  it  is  brought  into 
the  account  and  interest  charged  as  of  that 
date.  Shall  a  trustee  be  allowed  to  change 
the  nature  of  a  contract  in  which  he  is  a 
party?  Robert  Carter  Nicholas  (knowing 
all  the  circumstances)  ought  either  to  have 
taken  the  bond  from  Norton  in  lieu  of 
Page's,  as  of  the  date  of  1776,  or  recited  the 
transfer  on  the  face  of  the  bond  itself.  He, 
as  trustee,  has  surely  been  guilty  of  a  fault ; 
and  if  a  prejudice  has  been  produced,  it 
ought  to  fall  on  him  alone. 

In  another  point  of  view,  this  transac- 
tion affects  him  as  a  trustee.  This  was 
a  voluntary  act  on  his  part.  When  a  trustee 
receives  money  on  account  of  the  trust 
estate,  it  is  a  different  thing.  The  debtor 
has  a  right  to  make  a  tender  of  the  money 
due;  and  the  trustee,  in  receiving  it,  is 
merely  a  passive  instrument.  But  in  this 
case,  R.  C.  Nicholas  was  an  active  agent. 
Instead  of  receiving  money  from  Norton, 
he  accepted  a  bond,  in  which  he  himself 
became  a  party,  and  exonerated  Page,  who 
was  clearly  bound  to  pay  specie.  It  was,  in 
fact,  a    continuation  of  the  old  contract. 

This  case  falls  completely  within  the 
reason  of  the  case  of  Skipwith  v.  Clinch. 
(a)  There  a  lease  was  entered 
337  *into  in  1777,  which  not  being  re- 
corded, another  lease,  with  the  same 
covenants,  was  executed  in  1778.  It  was 
decided  that  the  rents  should  be  settled  by 
the  scale  of  1777.  The  present  case  is  to  be 
considered  as  if  the  second  bond  was  only 
a  guarantee  of  the  old  debt,  and  the  trustee 
himself  a  security.  It  is  the  same  thing 
in  a  Court  of  Equity,  as  if  the  new  bond  had 
recited  the  old  one,  and  Nicholas's  guaranty 
of  the  payment  of  it. 

The  case  of  Bogle  &c.  v.  Vowles,  (b) 
on  which  the  Attorney-General  seems  prin- 
cipally to  rely,  has  nu  resemblance  to  this. 
In  that  case  tiiere  were  no  circumstances 
to  guide  the  judgment  of  the  Court;  and  it 
might  be  presumed  that  the  parties  contem- 
plated a  depreciation,  and  made  provision 
for  it  in  the  bond.  But,  in  this  case,  no 
such  idea  can  be   entertained.     The  nature 


(a)  2  Call,  253. 

(b)  1  Call,  244. 


of  the  transaction    shews  that  nothing  like 
depreciation  was  contemplated. 

We  are  entitled  to  the  relief  sought  for, 
from  Nicholas's  executors,  on  the  ground  of 
the  fiduciary  character  of  their  testator. 
His  estate  is  liable  for  the  full  amount  of 
the  old  bond,  because  he  improperly  con- 
verted it  into  the  new  one. 

Botts,  in  reply.  It  will  be  admitted  by 
the  counsel  on  the  other  side,  that,  from  the 
face  of  the  bond,  if  nothing  else  appears, 
the  scale  of  depreciation  ought  to  be  ap- 
plied. This  being  the  general  rule,  if  there 
be  any  ground  for  an  exception,  it  behoves 
the  appellee  to  bring  his  case  within  it. 
The  date  of  the  bond  is  explicit.  The 
ground  taken  bv  the  counsel  for  the  appellee 
seems  to  resolve  itself  into  this  idea ;  that 
Robert  Carter  Nicholas  being  a  trustee 
ought  not  to  have  taken  Norton's  bond 
with  himself  security  in  part  payment  of 
Page's  specie  debt.  It  would  seem,  how- 
ever, from  the  record,  that  the  bond  was 
not  taken  by  Nicholas,  but  by  the'  other 
gentlemen  who  were  associated  with  him 
in  the  trust.  No  blame  can  therefore  attach 
to  Nicholas.  The  trustees  might  undoubt- 
edly have  received  the  money ;  or,  if  Norton 
had  become  indebted  to  Page,  in  conse- 
quence of  the  purchase  of  any  property,  he 
might  have  paid  the  money  to  Nicholas. 
So,  after  the  execution  of  the  bond  by  Nor- 
ton and  Nicholas  to  the  other  trustees,  the 
money  might  have  been  paid ;  and,  as  it  re- 
spected Nicholas,  he  being  both  a  trustee 
and  a  security  in  the  bond,  a  payment  by 
him  would  have*  been  merely  a  transfer,  of 
the  money  from  the  right  hand  to  the  left. 
Such    idle    formality    could  not  have  been 

expected. 
338  *Had  the  money  been  paid  in  any 
form,  it  must  either  have  been  lent 
out  or  retained  in  the  hands  of  the  trustees. 
Had  it  been  retained,  it  would  have  depre- 
ciated to  nothing.  No  fault  could  have 
been  found  with  Nicholas  for  lending  it 
out,  if  it  had  been  paid  to  him  by  Page. 
The  caution  of  the  Legislature,  in  direct- 
ing that  the  money  should  be  lent  but  upon 
such  security  as  the  General  Court  should 
approve,  related  only  to  the  solvency  of  the 
obligors.  If  there  existed  no  Coutt  at 
the  time  the  payments  should  be  made,  and 
the  trustees  nevertheless  took  upon  them- 
selves to  make  a  loan  without  the  interven- 
tion of  any  Court,  all  that  they  could  not  be 
called  on  to  do,  would  be  to  guaranty  the 
ultimate  payment  of  the  debt  then  legally 
contracted.  To  that  extent  there  would  be 
no  question  as  to  the  liability  of  Nicholas. 

It  was  impossible  to  foresee  the  future 
events  which  took  place.  It  was  impossible 
to  foresee  the  depreciation  of  the  paper 
money;  nor  could  it  have  been  supposed 
that  another  bond  with  one  of  the  trustees 
as  security  was  not  better  than  the  bond  of 
Page  himself. 

Surely,  Robert  Carter  Nicholas  having 
acted  fairly  as  a  trustee,  ought  to  be  pro- 
tected in  the  same  manner  as  any  other 
innocent  security,  who  could  not  have  been 
liable  beyond  the  scale  at  the  date  of  the 
bond,  although  it  might  have  been  given 
for  a  preexisting  debt ;  but,  in  this  case, 
there  was  not  sufficient  evidence  that  the 
contract  between  Page  and  Norton  was  con- 
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summated  till  1777 ;  and  therefore,  the  scale 
should  be  applied  as  of  that  date. 

Randolph,  on  the  same  side,  observed, 
that  he  understood  all  the  cases  decided  by 
this  Court  to  go  uiK>n  the  principle,  that, 
if  there  were  a  general  bond  for  the  pay- 
ment of  money,  and  nothing  on  the  face  of 
it  leading  to  an  anterior  date  of  the  trans- 
action, no  evidence  should  be  received  to 
shew  it.  Nor  was  the  case  of  Skipwith  v. 
Clinch  an  exception.  It  is  true  the  Court, 
in  that  case,  carried  back  the  transaction 
to  1776,  although  the  deed  on  which  the 
suit  was  brought  was  dated  in  1778.  But 
it  was  on  the  ground  that  the  subsequent 
deed  was  a  mere  transcript  of  the  former, 
and  had  been  executed  because  the  first  had 
not  been  recorded.  To  be  within  the 
spirit  of  the  case  of  Skipwith  v.  Clinch, 
this  should  have  been  a  new  bond  executed 
by  Page,  with  Nicholas    his  security. 

But   it  is  supposed    by    Mr.  Call  that  the 

agreement    of    the    appellants  endorsed  on 

their   bond    operates  as  an    estoppel. 

339     *Thia  cannot  be    inferred.     All    that 

they  meant  was,  that  the  case  should 

be  decided,  according  to  law. 

If  Norton  alone  had  been  before  the 
Court,  there  could  have  been  no  doubt: 
and  what  can  make  a  difference  as  to  Nich- 
olas, a  party  in  the  same  bond?  If  such  a 
diiterence  is  to  be  made,  it  must  be  on  the 
ground  that  some  improper  act  is  imputed 
to  Nicholas,  in  his  character  of  trustee. 
Bat  how  is  he  justly  chargeable  with  any 
impropriety  of  conduct?  Is  there  any  diflFer- 
ence  between  Page's  paying  the  money, 
and  doing  what  he  did?  He  paid  value. 
And  the  question  is,  whether  Nicholas 
shall  be  liable  as  a  trustee,  when  he  did 
not  dream,  at  the  time,  of  depreciation? 

What  a  phenomenon  in  jurisprudence 
would  it  be,  to  say  that  Norton  would  not 
have  the  t>enefit  of  the  scale,  and  yet  that 
Nicholas's  executors  (if  he  had  paid  the 
money  as  security  for  Norton)  could  only 
recover  of  him  by  the  scale  1 

A  trustee  can  never  be  liable  to  a  penalty 
unless  it  appears  that  he  meditated  a  fraud. 
In  this  case,  Nicholas  (having  acted  fairly 
and  honestly,  and  under  the  advice  of  the 
other  trustees)  ought  to  be  protected. 
Curia  advisare  vult. 

Monday,  June  22.  The  decree  of  the 
Chancellor  was  unanimously  affirmed :  the 
Court  considering  Nicholas  to  stand  in 
the  same  situation  as  Page,  and  liable  to 
pay  the  full  amount  of  the  bond  yrithout 
depreciation  ,  in  the  same  manner  as  Page 
would  have  been  bound. 


Meek  and  Others  v.  Baine. 

Saturday.  June  80.  1807. 

Appeals— DIsmlMal  on  Motion.  *—Wliere  two  terms  of 
tbig  Oourt  bare  elapsed,  since  tbe  appeal,  and 
before  ibe  record  isbrouffbt  up,  tbe  administrator 
of  tbe  appellee  may  bare  tbe  appeal  dismissed,  on 
motion,  wttbout  resorting  to  a  scire  facias. 

The  appellee  obtained  a  judgment  against 
the  appellants,  on  a  forthcoming  bond,  at 
the  District  Court,  held  at  Washington 
Court-House,    on   the  4th  of  October,  1805 : 


*See  generally,  monosrapbic  note  on  "Appeal  and 
Error"  appended  to  Hill  v.  Salem,  etc.,  Co.,  1  Rob. 
381 


from  which  judgment  an  appeal  was  taken, 
at  the  same  term,  to  this  Court;  but  no 
record  of  the  appeal  was  sent  up. 

More  than  two  terms  having  elapsed,  and 
the  appellee  having  died  intestate  since  the 
appeal,  Hening  moved  to  enter  an  appear- 
ance for  his  administrator,  and  to 
340  dismiss  *the  appeal  without  resorting 
to  a  scire  facias.  He  considered  this 
case  as  not  coming  wkhin  the  reason  of  the 
case  of  Wood  v.  Webb,  cited  in  a  note  to 
Daniel  v.  Robinson's  Executors,  (a)  There 
the  appeal  was  docketed  in  this  Court,  and 
the  judgment  might  either  have  been  re- 
versed or  afiBrined ;  but  here,  the  record  not 
having  been  brought  up,  the  appeal,  accord- 
ing to  the  course  of  the  Court,  can  only  be 
dismissed.  This  was  settled  as  the  practice 
of  the  Court-in  Mills  V.  Black,  (b)  and  re- 
ferred to,  at  the  last  term,  in  the  case  of 
Nelson  v.  Matthews,  (c)  The  practice  in 
England  of  suing  out  a  scire  facias  a^  au- 
diendum  errores  upon  the  death  of  the  de- 
fendant in  error,  (d)  has  no  weight  in  this 
case ;  because  our  act  of  assembly  expressly 
directs,  that,  unless  a  transcript  of  the 
record  be  sent  up,  on  or  before  the  second 
term  of  the  Court  of  Appeals,  after  the  ap- 
peal shall  have  been  granted,  it  shall  be 
dismissed,  unless  good  cause  be  shewn  to 
the  contrary ;  and  the  Court  will  not  intend 
that  there  is  good  cause,  where  the  appel- 
lant, far  from  attempting  to  shew  it,  does 
not  even  prosecute  his  appeal. 

Curia  advisare  vult. 

Monday,  June  22.  The  President  deliv- 
ered the  opinion  of  the  Court,  (absent 
JUDGE  TUCKER, )  that  the  appeal  be  dis- 
missed, in  the  common  form,  the  entry  to 
be  on  the  motion  of  the  administrator,   &c. 


Edmonds  V.  Carpenter,  Commissioner 
of  the  Revenue. 
Monday,  Jane  22, 1807. 

Merchant  Tax— Statute— Constractlon.*— Tbe  proviso 
in  tbe  revenue  law  of  January  28,  1799,  tbat  not 
above  one  tax  sbould  be  paid  by  a  mercbant  for 
selling-  fiToods  at  one  and  tbe  same  store,  was  not 
to  be  construed  so  as  to  compel  tbe  payment  of 
separate  taxes  on  several  stores  kept  by  tbe 
same  mercbant 

The  only  question  in  this  case  was, 
whether,  under  the  act  of  Assembly  entitled 
**An  act  laying  taxes  for  the  support  of 
government,*'    passed  the    23d  of  January, 

1799,  (e)  a  merchant  keeping  two  re- 
341      tail  stores    in  the   *same  county,  was 

compelled  to  take  out  a  license  for 
each  store.  (1)  The  County  Court  decided 
that  a  license  for  each  store  was  necessary, 
and  imposed  a  fine  of  500  dollars  on  Ed- 
monds, for  retailing  goods  at  one  of  his 
stores  without  a  license;  he  having  two 
stores    in    the    same   county,    and  but  one 


(a)  1  Wasb.  154. 

(b)  n 


,_,     Call,  241. 

(c)  1  Henintf  &  Munford,  21. 

(d)  1  Salk.  204.  Wicket  and  otbers  v.  Creamer,  and 
1  Lord  Raym.  349.  S.  C. 

♦Tbe  principal  case  was  cited  in  U.  S.  v.  Blakeney, 
8  Gratt.  420. 

(e)  Rev.  Code,  c.  243,  s.  2,  p.  886.  See  also  Sessions 
Acts  of  1797,  c.  1.  8.  4. 

(1)  Tbis  act  was  afterwards  amended,  and  a 
separate  tax  directed  to  be  paid  for  each  store. 
See  Rev.  Code,  1.  v.  p.  896.  c.  265,  s.  2,  and  tbe  sub- 
sequent revenue  laws  annually  passed.— Note  in 
Original  Edition. 
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license-  From  the  decision  of  the  County 
Court  Edmonds  appealed  to  the  District 
Court,  where  the  judgment  was  affirmed. 
The  cause  was  brought  up  by  a  writ  of 
supersedeas  to  this  Court. 

Wickham,  for  the  plaintiff  in  error,  con- 
tended that  the  tax  under  this  law  was 
merely  personal,  nothing  having  been  said, 
in  the  enacting  clause,  about  a  store. 
The  words  of  the  act»are  **upon  any  per- 
son's producing  to  the  commissioner  of  the 
revenue'*  a  receipt  for  so  much  money  he 
should  grant  a  license  in  the  manner  therein 
prescribed  to  sell  goods,  &c.  Nothing  could 
create  any  doubt  but  the  proviso  to  that 
clause,  which  declares  that  '*not  above  one 
tax  shall  be  paid  on  account  of  so  selling  at 
one  and  the  same  store.  *'  But  he  contended 
that  a  proviso  never  could  have  the  effect 
of  enlarging  a  general  enacting  clause. 
Where  the  general  words  of  a  law  are 
plain,  we  never  have  recourse  to  the  pro- 
viso. 

The  Attorney-General,  for  the  defendant 
in  error,  contended  that  this  was  clearly  a 
tax  upon  each  store,  and  not  a  personal 
tax.  The  license  was  for  permission  to 
vend  certain  commodities;  and  the  proviso 
being  a  part  of  the  act  Qiust  be  taken  into 
the  construction  of  it,  and  is  explanatory 
of  the  intention  of  the  Legislature  that  a 
tax  was  to  be  paid  for  each  store. 

If  we  look  into  the  subsequent  revenue 
laws,  (a)  we  shall  plainly  perceive  that  it 
was  the  intention  of  the  Legislature  that  a 
tax  should  be  paid  upon  each  store:  for  the 
same  proviso  which  is  found  in  this  act 
goes  further,  and  says,  ^*and  if  any  per- 
son shall  possess  two  or  more  stores,  he  or 
she  shall  pay  one  tax  for  each  store."  He 
did  not  say  that  this  legislative  exposition 
was  obligatory  on  the  Court;  and  he  was 
well  aware  that  it  might  be  urged  as  an 
argument  against  the  tax  under  the  pres- 
ent law.     But  the  general  law  and  enacting 

clause  was  the  same'  in  all  the  acts. 
342  *Wickham,  in  reply,  laid  it  down  as 

a  general  proposition  that  a  proviso 
in  an  act  never  enlarges  its  operation,  in 
any  case ;  much  less  in  a  penal  law.  The 
legislative  exposition,  which  has  been  re- 
lied upon,  clearly  proves  that  they  did  not 
think  this  law  embraced  the  case  of  a  per- 
son's selling  goods  at  two  stores  under  one 
license,  or  they  would  not  have  changed  the 
language  of  the  proviso,  in  their  subsequent 
revenue  laws. 

Tuesday,  June  23.  By  the  whole  Court, 
the  judgment  of  the  District  Court  was  re- 
versed.   

Worsham  v.  M'Kenzie. 

Monday.  June  22,  1807. 
Equitable  Relief— Judnrment  on  Bxecutorlal  Bond.*— 

After  a  confession  of  judgrmentby  an  executor.  In 
an  action  brougrbton  his  executorial  bond,  for  the 
puri>ose  of  recovering  agralnst  him  and  his  secu- 
rities for  a  devastavit,  he  cannot  resort  to  a 
Court  of  Equity  for  relief,  on  the  ground  that  he 
had  fully  administered  the  assets  of  his  testator. 

On  an  appeal  from  a  decree  of  the  High 
Court  of  Chancery. 


(a)  See  Rev.  Code,  c.  2.56,  s.  2.  p.  396,  and  every  an- 
nual revenue  law  since  passed. 

*See  monographic  note  on  "Executors  and  Admin- 
istrators" appended  to  Rosser  v.  Depriest,  5  Oratt. 
6:  monographic  note  on  "Official  Bonds"  appended 
to  Sangster  v.  Com.,  17  Gratt.  124. 


John  Worsham,  the  testator  of  the  appel- 
lant, being  indebted  to  M'Kenzie  by  bond 
in  which  his  heirs  were  bound,  departed 
this  life,  leaving  lands  incumbered  by  a 
mortgage  as  well  as  a  considerable  personal 
estate  under  no  incumbrance.  These  lands 
he  devised  to  William  Worsham  the  appel- 
lant, and  made  him  his  executor.  As  dev- 
isee he  entered  upon  all  the  testator's  real 
estate;  and,  in  the  character  of  ezer>.utor, 
he  took  possession  and  disposed  of  all  the 
slaves  and  personal  property. 

The  appellee  having  obtained  a  judgment 
against  the  appellant  as  executor  on  the 
said  bond,  and  issued  an  execution  which 
proved  unproductive,  commenced  a  suit  in 
the  District  Court  of  Petersburg  on  the  ex- 
ecutorial bond,  with  a  view  to  charge  the 
executor  in  his  own  right  for  a  devastavit, 
and,  with  him,  the  securities  in  the  bond 
for  his  due  administration  of  his  testator's 
estate.  At  the  September  term,  1798,  the 
cause  was  continued  for  the  defendants; 
and,  in  April,  1799,  judgment  was  con- 
fessed, with  a  stay  of  execution  until  the 
1st  of  September,  1799.  At  the  expiration 
of  this  period,  an  execution  issued  on  the 
judgment,  and  a  delivery  bond  was  taken, 
upon  which  judgment  was  confessed  at 
April  term,  1800,  with  a  stay  of  execution 
until  the  1st  of  Octobei  then  next  following. 

The  appellant,  the  executor,  obtained  an 
injunction  from  the  High  Court  of  Chan- 
cery on  the  ground  of  a  full  administration 
of  the  personal  assets;  and  assigned, 
343  as  a  ^reason  for  his  not  relying,  at 
common  law,  on  the  plea  of  plene  ad- 
ministravit,  that  the  affairs  of  his  testator 
were  so  complicated  that  he  did  not  know 
the  state  of  the  assets  at  the  time  when  the 
judgment  was  rendered;  and  moreover 
stated  that,  being  ruled  to  trial  without 
counsel,  (the  late  Mr.  John  Thompson, 
whom  he  had  retained  in  the  defence,  hav- 
ing departed  this  life  but  a  short  time  be- 
fore the  trial  came  on,)  judgment  passed 
against  him  unopposed. 

The  answer  of  the  appellee  expressed  a 
doubt  of  the  appellant's  having  fully  admin- 
istered the  personal  assets  of  his  testator, 
and  relied  on  the  several  confessions  of 
judgment;  and  on  this  point  also,  that  the 
appellant,  as  heir  or  devisee,  was  in  posses- 
sion of  ample  funds  to  discharge  this  debt. 

The  bill  was  dismissed  on  a  final  hearing, 
from  which  decree  of  dismission  an  appeal 
was  taken  to  this  Court. 

Wickham,  for  the  appellant.  The  first 
point  meant  to  be  contended  is,  that  the 
appellant  is  not  barred  from  seeking  relief, 
in  equity,  by  the  judgment  at  law.  This 
point  has  never  been  solemnly  settled  in 
this  court ;  but  it  has  uniformly  been  acted 
on  in  the  Court  of  Chancery.  Cases  have 
frequently  occurred  where  an  executor  has 
been  relieved  after  a  judgment  at  law,  if  it 
appeared  that  he  had  acted  fairly  and  had 
fully  administered  the  assets  of  his  testator. 
In  the  Federal  Court  the  same  rule  prevails, 
on  the  ground  of  its  being  the  settled  prac- 
tice of  the  Courts  of  Chancery  in  this  state. 
In  the  present  cas6,  it  is  assumed  as  a 
fact,  that  the  executor  had  (before  the  ren- 
dition of  the  judgment)  fully  administered 
the  estate  committed  to  his  charge.  He  ex- 
hibits an  inventory  and  account  of  sales  of 
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the   personal   estate ;  and,    though  he  does 
not  produce  an   appraisement,    yet    that    is 
immaterial,  as  the  account  ot  sales  corrects 
and   overrules   the  appraisement.     The  ac- 
count of  administration  is  in    the    common 
form,  and  has  received  the  sanction  of  the 
County  Court.     When  that  is   done,  the  ac- 
count is  always  presumed  to  be  correct.     It 
is  never  the  course  of  the  Court  of  Chancery 
to  require  the  vouchers  by  which  the  several 
items  of  an  account  of  admifiistration    are 
supported.     If  an  account  be  objected  to,  it 
is   referred    to   a  commissioner  to  examine 
and  compare   the   items  with  the  vouchers 
oa  which  they  are  founded.     By  the  account 
which  has  been  settle  1   by    commissioners 
and  passed  by   the    County    Court    we    are 
creditors  to  the  amount   of   three    hundred 
and  fifty  pounds.    During*  the  present  term 
of  the   Federal  Court,  administration 
344     ^accounts  have  been  admitted  without 
vouchers,    and    verdicts  rendered  for 
the  defendants,  on  the  plea  of  plene  admin- 
istravit.     They  should  always  be  considered 
as  prima    facie  evidence ;  and,  if  objected 
to,  ought  to  be  referred  to  a  commissioner. 
But  it  may  be  argued  that   the    appellant 
confessed  a  judgment.     This,    under  exist- 
ing circumstances,    ought    not  to   prevent 
relief   in     equity.      I    will    not    raise    the 
question    (which    seems     never     to     have 
been   solemnly    settled)     whether     a     pre- 
vious  suit   be    necessary   against   an    ex- 
ecutor,    before   you   can     sustain     an   ac- 
tion on  the  administration  bond.     Let  it  be 
admitted  that  the  judgment  at  law,    under 
the  circumstances  of  this  case,  was  an  ad- 
mission of  assets,  and  that  on   a   return  of 
an  execution    **  nulla   bona"    the  executor 
would  have   been    liable    for  a   devastavit. 
If  relief  could  then  have  been  had  in  equity, 
his  confession  of  judgment  cannot  vary  the 
case:  for  the  return  of   nulla    bona    would, 
at  law,  have  had  the  same  effect;  it  would 
have  estopped   the   executor    from    saying 
that  he    had   no  assets.     Even  if,  pending 
the  suit  at  law,  be  had  applied  to  the  Chan- 
cellor for  relief,  he    would  have    been  com- 
pelled to  confess  a  judgment. 

Another  reason  may  be  assigned  why  the 
appellant  ought  not  to  be  deprived  of  relief 
in  equity.  He  was  induced  to  confess  a 
judgment  under  an  impression  that  he  could 
not  defend  himself  at  law.  Counsel  differed 
in  opinion  on  this  point ;  and  even  his  own 
counsel  was  of  opinion  that  he  could  not 
avail  himself  of  a  defence  in  a  Court  of 
Common  Law.  It  may  be  said,  that,  by 
obtaining  a  stay  of  ei^ecution,  he  undertook 
to  pay  the  money  in  any  event.  But  he 
evidently  mistook  his  case;  and  it  has 
always  been  held  that  a  man  shall  ?^ot 
be  precluded  from  relief  in  equity  merely 
because  he  was  mistaken  in  the  conduct 
of  his  suit  at  law.  It  will  be  admitted 
that  if,  by  a  stay  of  execution,  he 
had  deprived  the  creditor  of  his  right, 
he  must  abide  by  the  consequences. 
But  that  does  not  appear  to  be  the  case  in 
the  present  instance.  No  payments  were 
made  by  him  to  other  creditors,  between  the 
rendition  of  the  judgment  and  the  expira- 
tion of  the  time  to  which  execution  was 
stayed ;  and  the  assets  of  his  testator  were 
as  sufficient  at  one  period  as  at  the  other. 
I  come  now   to  another   point ;  the   sup- 


posed liability  of  the  appellant  as  devisee, 
in  consequence  of  the  lands  given  him  by 
the  will  of  his  testator.  It  is  admitted  that, 
if  the  lands  be  sufficient  to  satisfy  prior 
incumbrances,  the  surplus,  if  any^  is  assets 
in  equity.     If  he  is  to  be   charged  on 

345  ^account  of  those  lands,   it  should  be 
as    heir    or   devisee;    and    the    lands 

should  be  sold  for  the  payment  of  the  de- 
mand; but  there  should  be  no  personal 
charge.  By  charging  the  land,  not  more 
than  the  value  thereof  could  be  recovered ; 
but  by  making  it  a  personal  charge  he 
may  be  compelled  to  pay  ten  times  its 
value;  especially  as  it  was  incumbered  with 
a  mortgage  which  must  first  be  satisfied. 

If  the  appellant  be  entitled  to  relief  in 
equity  as  executor,  and  be  chargeable  as 
devisee,  then  there  ought  to  be  a  decree  for 
the  sale  of  the  lands,  by  commissioners, 
and  an  account  taken  of  the  real  and  per- 
sonal estate  which  came  to  his  hands ;  be- 
cause the  value  of  those  lands  cannot  other- 
wise appear.  In  every  view  of  the  case, 
the  decree  of  the  Chancellor  ought  to  be 
reversed,  and  an  account  taken ;  and  the 
judgment  at  law  should  stand  as  a  security 
for  the  performance  of  the  final  decree. 

Hay,  for  the  appellee.  It  appears,  from 
the  documents  filed  in  this  cause,  that  the 
appellee  brought  a  suit  against  the  appel- 
lant as  executor,  upon  the  bond  of  bis  tes- 
tator; and  that,  after  a  judgment  and  an 
ineffectual  execution,  a  suit  was  brought 
on  the  executorial  bond,  in  which  the  secu- 
rity in  the  bond,  as  well  as  the  executor, 
was  a  party.  The  suit  progressed,  and, 
finally,  a  judgment  was  confessed  by  the 
appellant,  in  consequence  of  his  agreement 
that  he  himself  would  pay  the  debt;  and  six 
months  were  allowed  for  that  purpose.  The 
time  elapsed ;  an  execution  issued,  and  a 
forthcoming  bond  was  taken.  At  the  mo- 
ment when  a  motion  was  about  to  be  made 
for  a  judgment  on  tha^  bond,  the  executor 
again  confessed  a  judgment,  and  obtained 
a  stay  of  execution  for  six  months  longer. 
It  is  now  contended  that  he  is  not  bound 
by  these  two  judgments  deliberately  ren- 
dered by  himself. 

Much  has  been  said  by  Mr.Wickham  to 
shew  the  practice  in  the  Chancery  and  Fed- 
eral Courts,  as  to  relief  in  cases  of  a  fair  ad- 
ministration. I  shall  not  deny  the  propriety 
of  this  practice ;  but  I  do  not  see  the  pro- 
priety of  a  reference  to  those  authorities. 
I  never  meant  to  say  that  a  judgment 
against  an  executor  in  his  executorial  char- 
acter deprived  him  of  relief  in  equity,  if  he 
were  otherwise  entitled  to  it ;  but  I  do  say 
that,  when  there  is  a  suit  brought  against 
an  executor  for  wasting  the  assets  of  his 
testator,  for  retribution  out  of  his  own  es- 
tate, his  confession  of  judgment  is  an  ac- 
knowledgment that  the  charge  of  waste  is 
true,  and  that  he  is  bound  both  in  law  and 
equity.     It  is  remarkable  that,  in  this 

346  case,  there  was  a  stay  *of  execution 
even  after  a  judgment  on  a  forthcom- 
ing bond ;  the  appellant  clearly  manifesting, 
in  every  stage  of  the  proceedings,  that  he 
considered  the  debt  as  his  own.  These  cir- 
cumstances differ  the  case  widely  from  the 
statement  made  by  Mr.  Wickham.  The  suit 
in  which  this  judgment  was  confessed  was 
not  against  the  appellant  as  executor;  but 
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against  him  in  his  own  right,  to  establish 
a  devastavit. 

But  it  is  assumed  as  a  fact,  that  the  ap- 
pellant has  fully  and  fairly  administered 
the  assets  which  came  to  his  hands.  This, 
it  is  said,  appears  from  an  account  which 
has  been  returned  to  the  County  Court ;  and 
we  are  told  that  a  Court  of  Equity  will  re- 
lieve in  such  cases,  where  a  judgment  has 
been  rendered  against  a  man  in  his  exec- 
utorial character.  This  last  position, 
though  true,  has  no  application  to  the  case 
before  the  Court.  Relief  is  sought  by  the 
appellant,  not  in  his  representative,  but 
in  his  individual  character;  so  that  the 
executor,  as  a  party,  would  not  come  within 
the  scope  of  Mr.  Wickliam's  own  argument. 

Though  a  Court  of  Equity  will  relieve 
where  an  executor  has  acted  fairly,  yet  the 
rule  does  not  apply  to  this  case.  The  ac- 
count exhibited  by  the  executor  has  a  very 
suspicious  aspect.  There  is  no  account 
whatever  of  any  credits  to  the  estate  of  his 
testator.  It  is  improbable  that  a  man  should 
have  owed  upwards  of  a  thousand  pounds, 
and  that  not  a  shilling  should  be  due  to  him. 
Such  appears  to  have  been  the  case  with 
the  testator  of  the  appellant,  from  the  ac- 
count exhibited  by  his  executor.  Again, 
there  was  no  appraisement  of  the  estate. 
This  the  executor  was  bound  to  have  done, 
by  the  tenor  of  his  oath,  and  the  condition 
of  his  bond.  This  important  duty  was 
omitted.  Why?  The  account  of  sales  will 
answer.  It  will  be  found  that  ten  negroes 
sold  for  three  hundred  and  odd  pounds  only, 
and  were  purchased  by  the  executor  him- 
self. It  may  be  said,  that  it  might  have 
been  either  a  good  or  a  bad  bargain ;  but, 
if  there  had  been  an  appraisement,  the  real 
value  of  the  negroes  would  have  appeared. 
As  the  executor  has  not  done  what  his  duty 
prescribed,  we  are  at  liberty  to  presume 
against  him,  and  to  infer  that  the  sale  was 
a  fraudulent  one.  ,  That  the  executor  com- 
mitted a  devastavit,  there  can  be  no  doubt. 
The  evidence  of  the  counsel  who  prosecuted 
the  suit  against  him  shews  that  the  plain- 
tiff was  prepared  to  establish  that  fact,  and 
that  the  confession  of  judgment  was  the 
effect  of  a  compromise  between  them,  which 
was  proposed  by  the  executor  himself. 
From  that  moment  he  considered  that  the 
executor  took  the  debt  upon  himself. 
347  *It  is  said  by  Mr.  Wickham,  that  the 

second  judgment  makes  no  difference, 
since  there  would  necessarily  have  been  a 
judgment  at  law.  The  position  is  not  cor- 
rect. Where  there  is  a  suit  brought  against 
the  executor  himself,  and  he  is  the  only 
party,  the  original  judgment  against  him 
as  executor,  is  evidence  of  assets.  Mr. 
Wickham  has  not  adverted  to  the  distinction 
between  an  action  against  the  executor  sug- 
gesting a  devastavit,  and  an  action  on  the 
executorial  bond.  In  the  latter  case,  the 
security  is  a  party,  and,  by  the  express 
provision  of  the  law,  he  is  not  liable  beyond 
the  assets  for  any  omission  or  mistake  in 
pleading  or  for  false  pleading  of  his  princi- 
pal, (a)  The  object  of  the  second  suit,  in 
this  case,  was  to  prove  a  devastavit ;  and, 
however  accurate  Mr.  Wickham  *s  ideas  may 
be  as  to  the  legal  effect  of  the  first  judgment 
against  the  executor,    as   such,    being    the 

(a)  Rey.  Code.  vol.  1,  c.  92,  s.  38,  p.  165. 


ground  of  a  second  judgment  against  him 
in  his  own  right,  the  counsel  opposed  to 
the  appellant  did  not 'expect  to  succeed  on 
that  point  of  law,  but  to  obtain  the  second 
judgment,  on  the  testimony  of  witnesses 
proving  a  devastavit.  I  contend  that  the 
confession  of  judgment,  under  the  circum- 
stances of  this  case,  was  a  fair  contract, 
which  the  appellant  is  bound  in  law  and 
equity  to  perform. 

But  it  is  said,  if  the  confession  of  judg- 
ment and  stay  of  execution  has  deprived  us 
of  any  right,  the  appellant  must  abide  by 
the  consequences.  Already  have  we  been 
extremely  incommoded,  in  not  being  per- 
mitted to  go  on  with  our  action  at  law. 
We  should  have  obtained  a  judgment  against 
the  appellant  individually,  on  proof  of  a 
devastavit.  Can  it  be  believed  that  the  ap- 
pellant, if  he  had  been  a  creditor  of  the  es- 
tate of  his  testator,  as  he  represents,  would 
have  confessed  a  judgment,  and  acknowl- 
edged that  he  had  wasted  it?  If  we  had 
gone  on,  and  obtained  a  judgment  on  estab- 
lishing the  fact  of  a  devastavit,  he  never 
could  have  come  into  a  Court  of  Ekiuitj  for 
relief.  The  counsel  for  the  appellant,  in 
the  Court  of  Common  I^aw,  I  am  well  as- 
sured, never  expected  to  succeed  on  the 
ground  that  there  had  been  no  devastavit ; 
but  only  that  the  appellee's  counsel  had  not 
brought  an  intermediate  suit  against  the 
executor,  to  establish  the  devastavit,  before 
he  commenced  his  action  on  the  executorial 
bond.  The  celebrated  case  of  Braxtow  v. 
Winslow,(b)  has  produced  much  confusion, 
and  has  never  been  clearly  understood.  It 
would  seem,  from  the  opinion  which  the 
Court  is  made  to  express,  in  that  case,  that 
a  devastavit  must  be  established  by  a  sepa- 
rate action  against  the  executor,  be- 
348  fore  you  can  resort  to  *a  suit  on  the 
executorial  bond.  But  this  opinion 
is  not  supported  by  reason ;  nor  was  it  nec- 
essary for  the  Court  to  decide  that  point, 
there  having  been,  in  that  case,  no  suit 
whatever  against  the  executor,  even  to  es- 
tablish the  debt. 

It  is  admitted  by  Mr.  Wickham,  that  the 
lands  devised  to  the  appellant  are  liable; 
but  it  is  contended  there  should  be  no  judg- 
ment against  him  personally.  After  such 
a  length  of  time,  it  would  be  unreasonable 
to  ask  the  appellee  to  resort  to  the  land.  It 
may  not  be  in  the  possession  of  the  appel- 
lant. But  there  is  one  circumstance  which 
deserves  consideration :  it  is  extremely 
probable  that,  in  consequence  of  these 
lands,  the  appellant  was  induced  to  confess 
judgment:  especially  if  he  had  disposed  of 
them. 

But,  it  is  said,  the  land  was  subject  to  a 
mortgage.  It  does  not  clearly  appear  that 
this  was  the  case.  There  is  no  evidence 
that  this  is  the  same  land.  But  if  it  were, 
the  mortgage  has  probably  been  paid  off; 
as  there  appears,  in  the  executorial  account, 
an  item  for  money  paid  on  account  of  a, 
mortgage.  It  is  not  said  for  what  land ;  but 
the  presumption  is,  that  it  was  for  the  land 
devised  to  the  appellant. 

Another  circumstance  deserves  the  con- 
sideration of  the  Court.  The  appellant  re- 
peatedly promised  to  pay  this  debt.  I  would 
ask,    if    this  does   not  strengthen  the  con- 


(b)  1  Wash.  31. 
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▼ictiou,    that  he  considered  himself  bound 
to  paj  it? 

Wickham,  in  reply.  It  is  not  contended, 
on  the  part  of  the  appellant,  that  there 
ought  to  be  a  perpetual  injunction,  without 
further  inquiry ;  his  liability  for  the  prop- 
erty, real  and  personal,  which  came  to  his 
hands  as  devisee  or  executor,  is  admitted. 
All  that  we  contend  for  is,  that  enough  ap- 
pears to  put  the  Court  on  an  inquiry  as  to 
the  truth  of  the  facts  alleged  by  the  appel- 
lant. 

It  is  admitted  by  Mr.  Hay,  that  we  were 
not  so  conclusively  bound  by  the  first  judg- 
ment, as  to  preclude  us  from  relief  in  equity. 
He  must  admit  that  we  were  bound  by  it  at 
law.  I  cannot,  therefore,  see  that  the  con- 
fession of  the  second  judgment  made  any 
difference:  for  the  appellee  had  only  to 
carry  his  first  judgment  into  Court,  with  a 
return  of  nulla  bona  on  the  execution,  and 
take  his  second  judgment  as  a  matter  of 
course.  It  was,  consequently,  unnecessary 
to  summon  witnesses  to  prove  a  devastavit 
which  the  law  implied.  If  the  appellant 
had  applied  to  a  Court  of  Equity  in  the  first 
instance,  he  would  have  been  compelled  to 
confess  a  judgment,  before  an  injunction 
would  have  been  awarded.  As  to  the 
J49  stay  of  'execution,  it  is  admitted,  that 
if  any  loss  had  been  sustained  on  that 
account,  it  must  have  been  borne  by  the 
appellant;  and  with  respect  to  the  delay, 
we  pay  interest  on  the  debt,  which  the  law 
deems  an  adequate  compensation. 

But  the  account  is  said  to  have  a  suspi- 
cions aspect.  There  is  no  proof  of  fraud ; 
and  prima  facie  the  account  is  correct.  It 
is  settled  in  the  usual  form ;  and,  if  there 
be  a  suggestion  of  any  unfairness,  it  is  not 
now  too  late  to  inquire  into  it.  The  cir- 
cnmstance  of  there  being  no  credits  is  easily 
accounted  for;  the  testator  being  much  in 
debt,  probably  assigned  the  bonds  of  others, 
parable  to  him,  in  discharge  of  his  own 
debts. 

Why,  it  is  asked,  was  there  no  appraise- 
ment? This  question  cannot  be  asked  here. 
If  the  appraisement  were  now  in  my  pocket, 
I  could  not  produce  it.  In  Chancery  it 
might  be  called  for.  With .  respect  to  the 
negroes  we  know  nothing.  Those  ten  sold 
by  the  executor  and  purchased  by  himself 
at  the  price  of  three  hundred  and  fifty 
pounds,  might  have  been  very  old  or  very 
young;  they  might  have  been  a  good  or  a 
bad  bargain. 

It  is  inferred  that  the  appellant  knew  he 
was  a  debtor  to  the  estate  of  his, testator  by 
confessing  a  judgment.  What  else  could  he 
have  done?  He  was  bound  at  law  by  the 
first  judgment  against  him  as  executor ;  and 
advised  that  his  only  defence  was  in  equity. 
If  there  had  been  a  judgment  for  a  devas- 
tavit, it  would  have  been  no  bar  to  relief ; 
because,  in  the  action  suggesting  a  devas- 
tavit, the  Jury  would  have  been  bound  by 
the  original  judgment.  Nor  does  the  stay 
of  execution  make  any  difference :  for  cases 
have  gone  so  far,  as  that,  where  there  was 
a  bond  given  on  a  new  contract,  relief  has 
been  granted  on  the  equity  arising  from  the 
original  transaction.  But  the  land  may  be 
firone.  If  so,  the  injunction  bond  stands  as 
a  security.  It  is  said  too  that  it  does  not 
appear  the    land    was    mortgaged.      This 


comes  out  in  the  answer.  **But  the  mort- 
gage may  be  paid."  This  may  or  may  not 
be  the  the  case ;  and  ought  to    be    inquired 

into **But  the  appellant  promised  to  pay 

the  debt."  Mr.  Hay,  himself,  (as  appears 
from  the  record,)  told  him  that  he  could  not 
get  relief.  It  was  then  only  a  promise 
to  pay  a  judgment  which  he  thought  him-^ 
self  bound  to  pay.  Cases  are  numerous, 
where  relief  has  been  granted  in  equity, 
after  a  promise  by  the  party  to  pay  arising 
from  a  mistaken  apprehension  that  he  was. 
bound. 

Tuesday,    June    23. — The    decree  of    the 
Chancellor  was  unanimously  affirmed. 


350  «Nel8on  v.  Suddarth. 

The  Same  v.  The  Same. 
Nelson  v.  Cocke. 
Tuesday.  Jane  28,  1807. 

Clwiicerv  Practice -Money  Paid  ander  Erroneous  De- 
cree-Bill ol  Review.*— An  attachment  having  been 
served  to  compel  performance  of  a  decree  in 
Chancery,  which  was  erroneous.  In  consequence 
of  a  mistake  of  the  Chancellor,  and  was  also 
improperly  obtained  asrainst  one  of  the  defend- 
ants, on  whom  no  process  had  been  served:  and 
the  said  defendant  having  been  induced,  under  in- 
fluence of  the  decree  and  duress  of  the  attach- 
ment, without  knowing  of  his  riffhts,  to  pay  a 
sum  of  money  and  execute  an  obUsration  for  a 
farther  payment:  on  a  bill  of  review,  the  money 
was  correctly  decreed  to  be  refunded,  and  the 
obligation  to  be  surrendered. 

Vendor  and  Vendee— Eviction  of  Vendee  from  Land 
Delivered  by  Mistake- Liability  for  Rent— Where, 
by  mistake,  the  vendor  of  a  tract  of  land  delivers 
to  the  vendee  possession  of  other  land  which  does 
not  belonff  to  him.  and  the  vendee  is  evicted  from 
such  other  land:  he  is  not  to  be  compelled  to  pay 
rent  to  the  vendor  for  the  time  he  remained  in 
X>os8es8ion  thereof;  although  he  continues  to  hold 
the  full  quantity  which  he  bought  by  certain 
metes  and  bounds. 

These  three  causes  were  heard  together, 
being  appeals  from  decrees  of  the  late  Judge 
of  the  Superior  Court  of  Chancery  for  the 
Richmond  District. 

The  first  suit  was  brought  by  Suddarth 
against  Robert  Nelson  for  the  purpose  of 
reviewing  a  decree  obtained  in  a  former 
suit  brought  by  the   said   Nelson  against  a 

certain  John  Syme,  Mildred  Syme,  and 

Suddoth;  of  recovering'  back  a  sum  of 
money  paid  by  him  the  said  Suddarth,  un- 
der influence  of  that  decree ;  of  obtaining 
a  discharge  from  an  obligation  given  by  him 
in  consequence  of  the  award  of  certain  ar- 
bitrators, to  whose  opinion  he  had  submitted 
the  value  of  so  much  of  an  estate  in  land, 
(to  which  the  said  Nelson  claimed  title, 
under  the  said  decree, )  as  was  in  his  the 
said  Suddarth 's  possession  ;  and  of  setting 
aside  so  much  of  that  decree  as  would  have 
compelled  him  to  surrender  the  said  land  to 
the  complainant,  if  the  matter  in  contro- 
versy had  not  been  submitted  to  arbitration. 

The  second  suit  was  brought  by  Nelson 
against  Suddarth  for  a  specific  performance 
of  the  award. 

The  original  decree,  and  all  the  conse- 
quences flowing  from  it,  were  founded  on  a 
mistaken  idea  of  the  Chancellor,  that  John 
Syme  the  elder  was  tenant  by  curtesy  of 
certain  lands  which  were  entered  and  sur- 
veyed by  his  wife's  father. 

The     circumstances     were    these. — John 


•Bill  of  Review.— See  generally,  monographic  note 
on  "Bills  of  Review"  appended  to  Campbell  v.  Camp- 
bell, 22  Gratt.  649. 
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Synie  the  elder  intermarried  with  Mildred 
Meriwether,  an  infant  daughter  of  Nicholas 
Meriwether  deceased,  and  his  sole  heiress. 
The  said  Nicholas  Meriwether  had  made  an 
entry  for  1,600  acres  of  land  in  the  then 
County  of  Goochland,  now  Albemarle ;  but 
he  dying  in  the  year  1741,  before  a  patent 
•  had  issued,  and  his  widow  having  married 
Dr.  Thomas  Walker,  that  gentleman  ob- 
tained it  on  the  28th  of  August,  1746,  in 
the  name  of  his  step-daughter  Mildred 
Meriwether.  After  her  marriage,  and 
while  she  was  yet  under  age,  the  said  Syme 
(her  husband)  sold  the  land  to  William 
Nelson,  father  of  the  appellant.  She  died 
in  1754,  leaving  three  children,  of  whom 
John  Syme  the  younger  was  the  eldest  and 
her  heir. 

The  conveyance  from  John  Syme  the  elder 
to    William    Nelson    bears   date  the  26th  of 

April.  1755. 
351  *The  patent  to  Mildred   Meriwether 

and  conveyance  from  John  Syme  to 
William  Nelson  describe  the  land  as  1,600 
acres,  by  certain  metes  and  bounds;  but 
Nelson  settled  his  plantation  not  within 
those  limits. 

Nicholas  Meriwether  had  made  another 
entry  for  400  acres  of  land,  which  were  sur- 
ve3'ed,  on  the  28th  of  March,  1740,  adjoining 
the  said  tract  of  1,600  acres,  and  including 
the  plantation  settled  by  William  Nelson. 
This  entry  had  escaped  the  notice  of  Dr. 
Walker ;  but  John  Syme  the  younger,  hav- 
ing attained  his  full  age,  made  the  discov- 
ery; and,  after  the  establishment  of  the 
Commonwealth's  land  officer,  had  those  400 
acres  resurveyed,  for  the  purpose  of  ascer- 
taining their  identity;  and  was  proceeding 
to  obtain  a  patent  on  the  original  survey, 
when  he  was  restrained  by  a  caveat  entered 
at  the  instance  of  Robert  Nelson  the  appel- 
lant. 

William  Nelson  the  elder  being  then  dead, 
and  having  devised  the  1,600  acres  of  land 
to  the  appellant,  he  had  obtained  from  the 
said  John  Syme  the  younger  a  deed  of  con- 
firmation which  neither  abridged  nor  ex- 
tended the  boundaries  of  the  original  tract. 
William  Nelson  the  younger  (brother  of  the 
appellant)  made  an  entry  for  the  same  400 
acres  of  land,  had  them  surveyed,  and  sued 
out  a  caveat  to  prevent  the  emanation  of  a 
grant  to  the  appellant;  after  which  the  ap- 
pellant dismissed  his  caveat^  against  John 
Syme,  jun.  and  a  patent  issued  on  the  31st 
of  July,  1788,  to  William  Nelson,  who  there- 
upon conveyed  the  land  to  the  appellant. 
John  Syme,  jun.  as  soon  as  he  was  informed 
of  the  dismission  of  the  appellant's  caveat, 
proceeded  to  obtain  a  patent,  which  bears 
date  the  20th  of  June,  1791,  for  the  same  400 
acres  of  land,  on  the  ancient  survey  of  his 
grandfather  Nicholas  Meriwether;  stating 
his  descent,  and  deriving  his  title  through 
his  mother;  but  soon  afterwards  sold  the 
land  to  Suddarth,  and  put  him  in  posses- 
sion.— After  this  sale  and  delivery  of  pos- 
session, Suddarth  hearing  of  the  claim  of 
Nelson,  refused  to  pay  the  purchase  money; 
whereupon  John  Syme,  jun,  brought  a  suit 
in  the  late  High  Court  of  Chancery  against 
Robert  and  William  Nelson,  stating  his  title 
to  the  said  400  acres  of  land ;  his  sale  thereof 
to  Suddarth ;  and  the  manner  in  which  the 
defendant    William    Nelson   had  obtained  a 


patent  for  the  same,  and  conveyed  it  to 
Robert  Nelson ;  which  he  charged  to  have 
been  by  fraud  and  collusion  between  the 
two  brothers.  He  therefore  prayed  that  the 
patent  to  William  Nelson  should  be  set 
aside  and  the  land  decreed  to  him ;  and  that 
the  defendant  should  account   for  the 

352  rents   and    ^profits   during    the   time 
that    they    and  their  father  had  held 

possession. 

The  answer  of  Robert  Nelson,  stated  that 
his  father  had  purchased  of  the  complain- 
ant's father,  and  devised  to  him  the  de- 
fendant, who,  long  afterwards,  discovered 
that  400  acres  (possession  of  which  had  been 
delivered  by  the  agent  and  guardian  of  the 
complainant's  mother,  thirty  years  before) 
were  surveyed  for  the  complainant;  and, 
thereupon,  he,  the  defendant,  had  caveated 
the  same  and  taken  measures  to  obtain  a 
patent  therefor: — that,  if  the  Court  should 
be  agakist  him  on  this  point,  his  title  was 
still  good,  during  the  life  of  the  complain- 
ant's father,  John  Syme  the  elder,  who 
had  paid  a  valuable  consideration  to  the 
complainant  to  induce  him  to  confirm  his 
sales. 

The  depositions  taken  in  the  cause  proved 
that  Dr.  Walker,  who  was  supposed  to  be 
the  agent  of  John  Syme  the  elder,  shewed 
the  lands  to  the  agent  of  William  Nelson  the 
elder:  but  Dr.  Walker  declared  that  he 
shewed  them  as  the  friend  and  not  as  the 
agent  of  Syme,  and  that  he  did  not  know 
the  situation  of  the  tract  in  dispute,  till  he 
heard  it  was  caveated.  John  Syme  the 
elder  deposed  that  he  sold  the  land  to  Wil- 
liam Nelson  the  elder  as  described  in  the 
deed,  and  no  other. — Another  witness  stated 
only  that  Dr.  Walker  and  himself  shewed  the 
land ;  and  that,  if  there  had  been  any  entry 
in  favour  of  Syme,  he  thought  he  would 
have  known  it. 

John  Syme,  jun.  having  died  intestate, 
the  suit  (which  abated  by  his  death)  was 
revived  on  the  day  of  March,  1793,  by 

consent,  in  the  names  of  John  Syme  his 
son,  and  Mildred  Syme  his  daughter,  by 
Nicholas  Syme  their  next  friend. 

On  the  18th  of  March,  1797,  Robert  Nelson 
brought  his  suit  against  the  last  mentioned 

Jphn    Syme,    his    sister  Mildred,   and 

Suddoth. 

The  bill  stated  that  John  Syme  the  elder 
being  seised  in  right  of  his  wife  sold  the 
land  in  question  to  the  complainant's 
father,  who  devised  it  to  the  complainant : 
but  it  was  discovered  in  1787,  that  400  acres 
of  it  had  not  been  patented ;— that,  in  conse- 
quence of  this  discovery,  John  Syme,  jun. 
entered  for  those  400  acres;  but  the  com- 
plainant eaveated ;  and  William  Nelson  the 
younger  obtained  a  patent  for,  and  con- 
veyed the  same  to  the  complainant;  that 
John  Syme  the  younger  afterwards  obtained 
a  patent,  and  brought  suit  against  the  com- 
plainant for  the  same  land,  although  the 
complainant  ought  to  be  considered  as  a  pur- 
chaser of  the  fee-simple ;  but,  if  that 

353  were  not  the  case,  *at  least   for    the 
life  of  John  Syme  the  elder:  that  John 

Syme,  jun.  had  sold  to  Suddoth,  who  re- 
fused to  pay  the  complainant  the  value  of 
the  land,  although  when  he  bought  of  John 
Syme,  jun.  he  had  noHce  of  the  complain- 
ant's right. 
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The  prayer  of  the  bill  was,  therefore, 
that  Suddoth  should  be  compelled  to  deliver 
possession  of  the  400  acres  to  the  complain- 
ant, and  that  the  defendants  should  account 
for  the  rents  and  profits,  from  the  time 
when  John  Syme,  jun.  obtained  possession. 

The  answer  of  the  defendants,  John  and 
Mildred  Syme,  insisted  that  the  400  acres  of 
land  were  not  comprehended  in  the  deed 
from  John  Syme  the  elder  to  William  Nel- 
son the  elder. 

The  exhibits  filed  in  this  cause  were  the 
patent  to  Mildred  Meriwether  for  1,600 
acres  of  land.;  a  deed  of  release  from  Robert 
Nelson,  the  complainant,  to  John  Syme, 
juQ.  for  a  tract  of  land  which  was  mort- 
gagged  to  William  Nelson  the  elder,  by 
John  Syme  the  elder,  as  an  indemnity 
against  his  wife's  title;  the  patent  to  Wil- 
'.iara  Nelson  the  younger,  which  was  for 
481  acres  of  land ;  the  patent  of  John  Syme, 
Jan.  for  400  acres ;  and  the  deed  from  John 
Syme  the  elder  to  William  Nelson  the  elder. 

These  two  causes  came  on  to  be  heard  to- 
gether, and  the  Chancellor  decreed  that 
the  patent  to  William  Nelson  the  younger 
should  be  vacated,  as  having  been  obtained 
by  fraud;  but  that  John  Syme  the  elder, 
being  tenant  by  the  curtesy,  his  sale  and 
conveyance  to  William  Nelson  the  elder 
passed  an  estate,  at  least  for  the  life  of  the 
sai.d  John  Syme  the  elder;  (which  interest 
he  had  a  right  to  sell;)  and  that  Robert 
Nelson,  as  devisee  of  his  father,  William 
Nelson  the  elder,  was  entitled  to  hold  the 
land  for  that  time ;  that  after  the  death  of 
the  said  John  Syme  the  elder,  it  was  to  be 
delivered  up  to  John  Syme  the  younger ; 
but,  until  that  event  should  happen,  John 
Syme  the  younger  should  deliver  possession 
to  Robert  Nelson,  and  account  to  him  for 
the  rents  and  profits,  from  the  time  when 
he  had  taken  possession,  until  he  should  ao 
deliver  it  up. 

In  the  above  decree,  the  sale  from  John 
Syme,  jun.  to  Suddarth  was  not  mentioned, 
nor  did  the  name  of  Suddarth  occur  in  it : 
yet  an  attachment  was  issued  against  and 
levied  upon  him,  to  compel  him  to  surrender 
the  land,  and  to  pay  the  intervening  profits 
thereof,  between  the  time  when  the  occupa- 
tion by  John  Syme,  jun.  commenced,  and 
the  date  of  the  decree.  This  was  the  first 
legal  notice  of  the  suit  which  Suddarth 
had,  except  a  service  of  the  ■  decree  upon 
him.  He  was  taken  into  custody,  on 
354  the  attachment,  *by  the  sheriff,  on 
whose  advice  he  agreed  to  pay  a  cer- 
tain sum  of  money  to  Robert  Nelson,  for 
the  intervening  profits  of  the  land ;  and, 
moreover,  engaged  to  pay  whatever  should 
be  C9nsidered,  by  men  chosen  for  the  pur- 
pose, the  value  of  the  estate  by  the  curtesy 
of  John  Syme  the  elder.  The  former  of 
these  sums  was  paid  before  Suddarth  had 
better  advice. 

Suddarth  then  filed  the  bill  of  review  first 
above  mentioned,  making  Robert  Nelson, 
John  Syme,  (an  infant, )  by  Nicholas  Syme, 
his  guardian,  William  Cochran  and  Mildred 
his  wife,  (which  John  Syme  and  Mildred 
^ere  children  and  co-heirs  of  John  Syme, 
jtin.  aforesaid,)  and  Elisha  White,  sheriff 
of  Hanover,  to  whose  management  the 
personal  estate  of  John  Syme,  jun.  had 
been  committed,  parties  defendants. 


The  answer  of  the  defendant,  John  Syme, 
admitted  the  sale  to  the  complainant,  but  not 
that  all  the  purchase  money  had  been  paid : 
that  of  Cochran  and  wife  referred  to  that 
of  Syme:  that  of  White  the  sheriff  merely 
stated  that  he  had  no  property  of  the  es- 
tate of  John  Syme,  jun. 

Robert  Nelson,  in  his  answer,  stated  that 
the  blank  for  the  complainant's  christian 
name,  in  the  former  suit,  was  left  through 
want  of  information,  and  not  from  design ; 
and  that  his  surname  was  mistaken  through 
ignorance:  that  the  complainant  knew  of 
the  suit,  and,  while  it  was  depending,  was 
served  with  a  notice  not  to  pay  any  money 
to  John  Syme,  jun.  He  pleaded  the  decree 
on  which  the  attachment  issued,  and  stated 
that  the  complainant  thereupon  purchased 
his,  the  defendant's,  interest  in  the  land, 
with  which  bargain  he  appeared  well 
pleased. 

The  cause  was  heard  on  the  bill  and  an- 
swer, and  the  followings  exhibits;  viz. 
Nelson's  receipt  to  Suddarth;  the  award  of 
the  arbitrators  concerning  the  back  rents; 
Nelson's  notice  to  Suddarth  ;  the  obligation 
of  the  latter  to  secure  the  payment  of  those 
rents :  and  transcripts  of  the  records  in  the 
two  suits  abovementioned. 
;  The  Chancellor  admitted  his  decree  to  have 
been  erroneous,  because  Robert  Nelson  had 
no  title  to  the  land ;  declared  that  Suddarth 
was  never  bound  thereby,  because  he  was 
no  party  to  the  suit;  and  that  the  attach- 
ment against  him  (which  occasioned  the 
compromise  with  the  appellant)  had  ema- 
nated improvidently ;  and  therefore  directed 
that  Robert  Nelson  should  repay  to  the  com- 
plainant the  money  he  had  received,  (1701.) 
with  interest  from  the  date  of  the  receipt ; 
should  release  the  obligation  for  rent,  and 
pay  the  costs  to  which  the  complain- 
355  ant  was  subjected  by  *the  attachment, 
as  well  as  the  costs  of  the  present  suit. 
Suddarth  thereupon  dismissed  the  bill  as 
to  the  other  defendants.  From  this  decree 
Nelson  appealed  to  this  Court. 

The  second  appeal  was  from  a  decree  ren- 
dered in  a  suit  brought  by  Nelson  before 
that  just  mentioned,  for  the  purpose  of  en- 
forcing the  compromise  above  stated.  The 
answer  of  Suddarth  was  filed  after  he  had 
exhibited  the  bill  in  the  suit  brought  by 
him  against  Nelson'  and  others.  That  bill 
is  made  a  part  of  his  answer  in  this  suit, 
which  answer  confesses  the  compromise,  but 
prays  that  it  may  be  set  aside,  because  ob- 
tained from  him  by  duress,  and  without  an 
adequate  knowledge  on  part,  either  of  his 
own  rights,  or  of  those  of  the  said  Nelson. 
The  Chancellor  dismissed  the  bill,  and  Nel- 
son in  like  manner  appealed. 

The  third  appeal  was  from  a  decree  dis- 
missing the  bill  of  the  appellant,  in  a  suit 
brought  by  him  against  James  P.  Cocke. 
The  cause  was  set  for  hearing  upon  the 
bill  and  answer,  without  a  replication. 
Nelson  filed  his  bill,  alleging  that  he  had 
sold  to  Cocke  the  tract  of  patented  land, 
containing  1,600  acres,  and  had  delivered  to 
him,  by  mistake,  400  acres,  (for  which 
there  was  only  an  entry,)  as  part  of  the 
patented  land ;  that  John  Syme  the  younger 
was  entitled  to  the  entry,  after  the  death 
of  his  father,  John  Syme  the  elder,  from 
whom  the  title  to  the  patented  land  was  de* 
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duced  to  Nelson ;  but  that  Nelson  was  en- 
titled to  possession  of  the  entry,  during  the 
life  of  John  Syme  the  elder;  that  Cocke  had 
occupied  this  entry  for  several  years,  and 
therefore  rent  was  demanded  from  him. 

The  answer  of  Cocke  stated  that  the  en- 
try was  a  part  of  the  South  Garden  tract 
which  Nelson  sold  to  him ;  that  on  this  en- 
try were  all  the  houses  of  the  plantation, 
and  the  first  clearing  on  it;  that  Cocke 
believed  the  entry  belonged  to  him,  as  pos- 
session thereof  had  been  delivered  by 
Nelson;  and  that  he  never  should  have 
occupied  it,  but  for  such  delivery;  that, 
upon  the  discovery  of  an  adverse  title  to  the 
400  acres,  Nelson  insisted  that  they  should 
be  considered  as  part  of  the  land  which 
Cocke  had  bought ;  and,  upon  a  reference 
to  arbitrators,  it  was  decided,  that  Cocke 
should  allot  to  Nelson  other  four  hundred 
acres,  part  of  the  patented  land,  when  Nel- 
son should  be  able  to  make  a  title  to  the 
entry ;  but  if  Nelson  should  never  be  able 
to  make  such  title,  that  Cocke  should  retain 
the  whole  of  the  patented  land  in  lieu 
356  thereof:  that  Nelson  was  not  *able  to 
make  a  title  of  the  entry,  and  Cocke 
assigned  to  him  all  the  rents  which  were  due 
from  tenants,  which  Nelson  accepted.  The 
affidavits  of  two  witnesses  shewed  only  the 
amount  of  rents  which  had  been  received. 
The  cause  having  been  referred  to  a  com- 
missioner, he  charged  Cocke  with  the  rents, 
and  interest  on  the  rents;  both  of  which 
charges  were  specially  excepted  to. 

The  Chancellor  dismissed  the  bill; 
whereupon  Nelson  again  appealed. 

Call,  for  the  appellant,  contended,  that 
the  patent  of  William  Nelson  the  younger, 
being  prior  in  date  to  that  of  John  Syme 
the  younger,  should  be  preferred;  and, 
therefore,  that  Robert  Nelson's  title  under 
it  was  unexceptionable;  that  Nelson's  title 
being  superior  to  that  of  Suddarth,  the  lat- 
ter was  bound  by  the  compromise  founded 
on  the  decree  against  him,  in  the  suit 
brought  by  Robert  Nelson  ;  although  a  blank 
had  been  left  for  his  christian  name:  and, 
consequently,  that  his  subsequent  purchase 
and  agreement  to  pay  the  rent  were  oblig- 
atory on  him. 

As  to  the  case  of  Cocke,  he  said,  that  all 
parties  understood  that  the  1,600  acres  of 
land  passed  by  the  deed  from  Nelson ;  but, 
the  400  acres  having  been  delivered  by  mis- 
take, and  occupied  so  many  years  by  Cocke, 
it  was  but  right  that  he  should  pay  rent  for 
the  use  of  them. 

Warden,  for  Suddarth,  (after  stating  the 
case,)  observed,  that  in  the  suit  which  gave 
rise  to  that  brought  by  Suddarth  against 
Nelson  and  others,  Suddarth  had  been  con- 
demned in  a  decree,  without  being  heard. 
No  process  was  ever  served  upon  him ;  nor 
did  he  ever  hear  of  the  suit  till  he  heard  of 
the  decree.  Being  in  the  custody  of  the 
sheriff  on  the  attachment,  he  had  no  alter- 
native, as  he  supposed,  but  to  go  to  prison, 
or  submit  to  such  terms  as  Nelson  thought 
proper  to  prescribe.  Under  false  impres- 
sions, both  as  to  his  own  situation  and  the 
title  of  Nelson,  he  made  the  bargain  with 
him,  which  the  Chancellor  had,  very  prop- 
erly, set  aside.  In  the  former  suit,  there 
was  a  blank  for  the  name  of  baptism,    and 


the  surname  was  mis-spelt.  An  entire  mis- 
nomer is  error,  both  in  law  and  equity. 

As  to  the  principal  point,  he  need  only 
say,  that  John  Syme  the  elder,  having  never 
reduced  the  400  acres  of  land  into  possession 
during  the  coverture,  and  John  Syme  the 
younger  having  obtained  a  grant  un- 
357  der  the  entry,  which  *had  been  made 
in  favour  of  his  mother,  his  father, 
John  Syme  the  elder,  was  not  entitled  to 
curtesy.  The  Chancellor's  first  decree  was, 
therefore,  erroneous,  which  went  to  charge 
Suddarth,  in  consequence  of  the  estate,  by 
the  curtesy  of  John  Syme  the  elder ;  but  the 
last  decree  was  correct  in  saying  that  the 
money  which  had  been  paid  by  Suddarth, 
under  the  influence  of  that  decree,  should 
be  repaid,  and  that  he  should  be  released 
from  all  his  obligations  to  Nelson  in  conse- 
quence thereof. 

As  to  the  compromise,  Suddarth  was  un- 
der duress,  in  the  possession  of  the  sheriff^ 
whose  advice  he  followed  when  it  was  en- 
tered into.  This  is  the  very  definition  of 
duress;  and,  as  nothing  is  valid  which 
the  party  does  under  suQh  circumstances,  the 
Chancellor's  other  decree  dismissing  the 
bill  of  the  appellant,  filed  to  enforce  that 
compromise,  was  also  correct. 

Call,  in  reply.  With  respect  to  the  main 
point  in  this  cause,  whether  Nelson's 
patent  takes  precedence  of  that  obtained  by 
John  Syme  the  younger,  the  law  is  clearly 
with  us.  Meriwether's  survey,  on  which 
the  patent  of  John  Syme  the  younger  was 
founded,  was  made  in  1740.  Nelson  and 
those  under  whom  he  claims,  were  in  pos- 
session from  1755.  This  case  is  precisely 
within  the  principle  of  Johnson  v.  Buffing- 
ton  (a)  and  Curry  v.  Burns,  (b)  In  the  lat- 
ter case,  it  is  expressly  said  that  an  entry 
not  pursued  for  eleven  years  is  void.  In 
the  present  case  more  than  eleven  years  had 
elapsed;  and  Nelson  was  put  in  possession, 
under  a  supposed  right  from  Syme  himself. 
If  Syme,  having  an  old  entry,  did  not  choose 
to  carry  it  into  a  grant,  in  due  time,  can 
he  say  that  Nelson  has  been  guilty  of  a 
fraud  in  attempting  to  get  a  grant,  when 
the  land  had  been  so  long  in  the  possession 
of  William  Nelson  the  elder,  as  for  a  descent 
to  have  been  cast  on  his  heir? 

Warden.  In  1746  or  1747,  Nicholas  Meri- 
wether died :  his  daughter  Mrs.  Syme  died 
while  under  coverture  and  in  infancy,  leav- 
ing her  son  John  Syme  the  younger  an  in- 
fant only  three  years  old.  Besides,  the 
war  intervened,  which  put  a  stop  to  the  is- 
suing of  patents  till  the  establishment  of 
the  Commonwealth's  land-office.  John 
Syme  the  younger  was  born  in  1752;  in  1773 
he  was  of  age,  and  the  King  never  issued 
any  ^grant  after  May,  1774.  In  1779,  the 
Commo'nwealth's  land-office  was  estab- 
lished. Taking  into  view  the  coverture  of 
Mrs.  Syme,  the  infancy  of  her  sons,  John 
Syme  the  younger,  and  the  extension 
358  of  the  time  *granted  by  the  I^egis- 
lature  for  obtaining  patents  on  sur- 
veys of  land,  John  Syme  the  younger  was 
not  barred,  by  any  limitation,  from  suing 
out  a  grant  at  the  time  when  it  issued.  He 
referred  to  the  case  of  Picket  v.  Dowdall,  (c) 


(a)  2  Wash.  116. 

(b)  2  Wash.  121. 

(c)  2  Wash.  106. 
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to  shew  that  a  younger  patent  founded  on 
an  older  survey  takes  place  of  an  older 
patent  founded  on  a  younger  survey. 

Call.  The  case  of  Curry  v.  Burns  is  deci- 
sive on  this  case.  The  register  of  the  land- 
ofiBce  was  not  authorised  to  issue  a  grant 
to  John  Syme  the  younger,  he  having 
abandoned  his  entry  and  survey.  Syme 
should  have  caveated  Nelson;  and  the 
whole  question  would  have  been  whether  an 
old  entry  and  survey,  which  had  been 
abandoned,  could  have  been  set  up  against 
an  entry  and  survey  which  had  been  regu- 
larly made  and  pursued  with  due  diligence. 
The  case  of  Nelson  v.  Cocke  was  sub- 
mitted without  farther  argument,  on  the 
part  of  the  appellant.  Mr.  Call  considered 
it  as  depending  on  the  main  point  in  the 
case  of  Nelson  v.  Suddarth. 

Randolph  and  Warden,  for  Cocke,  con- 
tended that  the  cases  were  different.  The 
bill  demands  nothing  more  than  the  curtesy 
of  John  Syme  the  elder.  The  suit  was 
brought  to  recover  rent  from  Cocke  for  the 
time  he  cultivated  the  land ;  on  a  supposi- 
tion that  Nelson  was  entitled  to  the  curtesy 
of  Syme.  Cocke  improved  the  400  acres  of 
land;  Nelson  thought  he  had  sold  them: 
Cocke  thought  he  had  bought  them :  the 
mistake  of  Nelson  led  Cocke  into  a  mistake. 
It  was  an  imposition  upon  Cocke  for  which 
Nelson  is  not  entitled  to  relief.  At  the 
time  the  Court  awarded  to  Robert  Nelson 
the  land  of  John  Syme  the  elder,  an  account 
was  directed  in  this  case.  The  Master  re- 
ported %1.  to  be  due  from  Cocke  for  rent. 
He  excepted  to  the  report  upon  two  grounds. 
1st.  That  affidavits  had  been  read  which 
were  taken  without  notice;  2dly.  That  in- 
terest had  been  allowed  on  841.  part  of  the 
rent;  which  allowance  was  contrary  to  the 
decisions  of  this  Court.  The  Chancellor  in 
his  subsequent  decree  says,  the  former 
decree  was  erroneous,  so  far  as  it  went  to 
say  that  Nelson  was  entitled  to  the  curtesy 
of  John  Syme  the  elder.  It  has  been  said, 
in  the  argument  of  Nelson  v.  Suddarth, 
that  John  Syme  the  elder  was  not  entitled 
to  cnrtesy,  because  he  was  not  seised  dur- 
ing the  life  of  his  wife.  Nelson  was 
359  *never  entitled  to  any  estate  in  fee  in 
this  land ;  and  his  title  was  founded 
entirely  on  the  erroneous  decree  of  the 
CfaanceUor.  On  the  special  circumstances 
of  this  case.  Nelson  is  not  entitled  to  re- 
cover. He  was  in  possession  of  2,000  acres 
of  land,  and  sold  1,600  acres  to  Cocke. 
Upon  delivery,  he  gave  Cocke  possession  of 
400  acres  to  which  he  was  not  entitled. 

Can  he  then  compel  Cocke,  who  only  con- 
templated a  purchase  of  1,600  acres,  to  pay 
rent  for  what  by  his  own  mistake,  and  not 
the  fault  of  Cocke,  was  erroneously  put  into 
his  possession. 
Curia  advisare  vult. 

Friday,  July  3.  The  decrees  in  all  three 
of  the  suits  were  unanimously  affirmed,  by 
the  whole  Court,  consisting  of  all  the 
Jndges. 

JUDGB5  FLEMING  delivered  the  follow- 
ing opinion. 

From  an  attentive  examination  of  the 
records  in  these  suits,  it  appears  to  me  that 
neither  the  appellant,  nor  either  of  those 
under  whom  he  claims,  had  ever  any  equi- 
table title  to  the  400  acres  of  land  in  ques- 


tion ;  nor  a  legal  one,  until,  by  a  piece  of 
artful  management,  not  much  to  his 
credit,  he  got  a  friend  to  obtain  a  patent 
for  it,  in  the  year  1788,  during  the  pendency 
of  his  caveat  against  the  rightful  owner, 
which  he,  in  his  answer  to  Syme's  bill, 
says,  *^was  afterwards  dismissed,  because, 
there  was  found  to  be  considerable  difficulty 
in  bringing  it  to  trial."  But,  as  I  con- 
ceive, because,  pending  the  caveat,  his 
friend  had  obtained  a  patent  for  the  land, 
which  was  conveyed  to  him. 

Let  us  examine  his  equitable  title,  which 
he  conceives  to  be  indubitable.  His  father, 
under  whose  will  he  claims,  in  the  year 
1755,  purchased  3,560  acres  of  patented  land 
contained  in  two  grants;  the  one  for  1,900 
acres,  lying  in  the  North  Garden,  and  the 
other  for  1,600  acres,  lying  in  the  South 
Garden,  and  adjoining  the  land  in  contro- 
versy. This  land  was  purchased  of  the  la'te 
Colonel  John  Syme,  who  had  therein  only 
a  life  estate,  in  ri^t  of  his  wife,  then  an 
infant,  not  more  than  15  or  16  years  of  age; 
and  who,  for  the  sum  of  8001.  sold  the  land 
to  the  late  Mr.  William  Nelson,  (father  of 
the  appellant,)  and  gave  a  mortgage  of  an- 
other estate  to  the  purchaser,  to  secure  the 
title  at  a  future  day;  and  thus  defeated  the 

inheritance  of  his  own  offspring. 
360  'Possession  of  the  land,  so  pur- 
chased, was  immediately  given  to  Mr. 
Nelson,  who,  supposing  the  land  in  question 
(for  which  there  was  an  entry  and  survey 
in  the  name  of  Mildred  Meriwether,  then 
the  infant  wife  of  Colonel  Syme),  to  have 
been  included  in  his  purchase,  actually  set- 
tled his  people  thereon— neither  he  nor 
Colonel  Syme  having  any  knowledge  that 
such  an  entry  and  survey  (which  were  made 
in  the  year  1740)  ever  existed.  And  this 
mistake  of  Mr.  Nelson,  or  his  agent,  in  set- 
tling land  which  of  right  belonged  to  an- 
other, (owing  entirely  to  their  own 
inattention  and  negligence,  as  the  bounda- 
ries of  the  purchased  lands  are  minutely 
described  in  the  patents,)  was  to  give  the 
appellant  an  equitable  title  against  the  in- 
fant presumptive  heir  of  an  infant  feme 
covert ;  which  heir  had  already  been  defeated 
of  his  inheritance  of  3,500  out  of  thirty-nine 
hundred  acres  of  land !  Of  what,  it  may  be 
asked,  has  the  appellant  to  complain?  His 
father,  under  whom  he  claims,  purchased, 
and  supposed  he  had  purchased,  3,500  acres 
of  land,  only,  of  which  he  was  put  into  im- 
mediate possession,  and  the  title  secured; 
and  there  is  not  even  a  suggestion  that 
there  is  a  deficiency  in  quantity. 

The  reasoning  of  the  appellant  on  the 
subject  seems  to  amount  to  this — '*I  have 
purchased,  and  paid  for  your  coat,  and  have 
(through  mistake,  and  without  your  knowl- 
edge) almost  worn  out  your  cloak ;  and  am 
therefore  entitled  to  that  also.*' 

Let  us  now  take  a  short  chronological 
view  of  the  title  of  John  Syme,  the  son, 
who  was  father  of  the  appellees,  John  Syme 
and  Mildred  Syme,  (now  Mildred  Cochran) 
and  heir  of  Mildred  Meriwether,  who  died 
the  wife  of  John  Syme  the  elder,  about  the 
time  she  came  of  age ;  in  whose  name,  and 
for  whose  benefit,  the  entry  for  400  acres  of 
land  (now  the  subject  of  controversy)  was 
surveyed  the  22d  of  March,  1740.  But 
neither   of   the  parties  had  any  knowledge 
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of  anch  entry  and  survey  until  many  years 
after  John  Syme,  the  son  and  heir,  came 
of  age;  soon  after  which,  he,  by  indenture, 
bearing  date  the  1st  of  September,  1777, 
confirmed  to  the  appellant  a  complete  title 
to  the  lands  purchased  by  his  father  of  John 
Syme  the  elder,  and  thereby  obtained  a  re- 
lease of  the  estate  mortgaged  by  the  latter, 
to  secure  that  title. 

Some  time  in  the  year  1787,  John  Syme, 
the  son  and  heir,  found  among  the  papers 
of  his  grandfather,  Nicholas  Meriwether, 
the  entry  and  survey  before  mentioned, 
which  was  the  first  discovery  he  ever  made 
of  them;  and,  on  the  8th  of  October, 
361  the  same  year,  he  returned  them  to  *the 
regibter's  office,  in  order  to  obtain  a 
patent  thereon.  A  warrant  was  laid  on  the 
land,  and  a  survey  thereof  made,  in  the 
name  of  William  Nelson,  the  23d  of  Novem- 
ber, which  was  returned  to  the  land-office 
the  18th  of  December  following ;  and,  en  the 
4th  of  April,  1788,  the  appellant  entered  a 
caveat  against  the  patent  of  Syme,  which 
he  says,  in  his  answer,  ^^was  really  to  con- 
test the  right  between  them" — and,  had 
that  been  truly  the  case,  there  would  have 
been  nothing  blameable  in  his  conduct:  but 
we  have  already  seen,  that,  pending  the 
caveat,  his  friend  obtained  a  patent  from 
the  survey  of  November,  1787,  and,  soon 
after,  made  him  a  conveyance  of  the  lafid. 
How  long  it  was  afterwards  before  the  ca- 
veat was  dismissed  does  not  appear;  but 
Syme  did  not  obtain  his  patent  until  the 
20th  of  June,  1791. 

I  shall  make  no  comments  on  these 
transactions,  farther  than  to  observe,  that 
it  is  clearly  my  opinion  that  Syme's  equi- 
table title  is  paramount  to,  and  ought  to 
supersede  the  legal  title  of  the  appellant, 
thus  surreptitiously  obtained;  who,  I  con- 
ceive, never  had  even  the  shadow  of  equity 
in  his  favour;  and  he  may  think  himself 
fortunate,  that  he  has  not  been  compelled 
to  account  tor  the  rents  and  profits,  whilst 
the  land  was  in  his  occupation. 

The  case  of  Picket  v.  Dowdall(a)  was 
cited  in  the  argument,  by  the  appellant's 
counsel ;  but  the  circumstances  in  that  case 
were  so  widely  different  from  this,  that  it 
seems  unnecessary  to  take  further  notice 
of  it. 

And  upon  the  whole,  I  concur  in  the 
opinion,  that  all  three  of  the  decrees  ought 
to  be  affirmed. 


Roe  V.  Crutchfield. 

Wednesday,  June  24,  1807. 

Pleading:— Declaration—Several  Counts— Qeneral  De- 
murrer—Effect.*— If  there  be  several  counts  In  a 
declaration,  and  any  one  of  them  crood,  thou«rh  all 
the  rest  be  faultj",  a  sreneral  demurrer  to  the 
declaration  onerht  to  be  overruled,  and  Judfirment 
entered  for  the  plaintiff,  provided  the  counts  can 
be  properly  Joined  in  the  same  action. 


(a)  2  Wash.  lOfl. 

*Pleadinff  —  Declaration  —  Several  Counts  —  General 

Demurrer-Effect— Ithasbeen  too  long  established 
to  be  now  doubted  that  if  a  declaration  contains  sun- 
dry counU).  some  of  which  are  ?ood  and  some  bad, 
and  there  is  a  general  demurrer  to  the  whole,  the  de- 
murrer must  be  overruled.  Power  v.  Ivle.  7  Leisrh 
151.  152.  citinff  the  principal  case.  To  the  same 
effect,  the  principal  case  is  cited  In  Cook  r.  Thornton, 
fl  Rand.  12,  16;  Kennaird  v.  Jones,  9Gratt.  184:  foot- 
note to  Power  V.  I  vie,  7  Lei?h  147:  Burkhart  v.  Jen- 
nings. 2  W.  Va.  266;  Thompson  v.  Boggs,  8  W.  Va.  W; 


Same— Same— Same— Defective  Coaats— How  Availed 
of  alter  Demurrer,  t— In  such  case,  if  a  writ  of  in- 
quiry be  executed,  after  overruling  the  demurrer. 
It  seems  the  defendant  may,  nevertheless,  object 
to  the  admission  of  evidence  applying  only  to  the 
faulty  counts,  and  tender  a  bill  of  exceptions  or 
demurrer  to  the  evidence:  or  may  apply  to  the 
Court  to  instruct  the  Jury  to  disregard  such  faulty 
couqjts.  But,  if  no  such  step  be  taken,  and  entire 
damages  be  given,  the  verdict  is  good,  and  j  udg- 
ment  ought  not  to  be  arrested.' 

This  was  an  action  brought  by  Crutch- 
field  against  Roe,  in  the  County  Court  of 
Spotsylvania. 

The  declaration  contained  two  counts  :— 
the  first  charged  the  defendant  as  the  re- 
mote assignor  of  a  bond  which  had  been 
prosecuted  to  a  judgment  against  the 
obligor,  an  execution  issued  on  the  judg- 
ment, and  a  return  of  *'no  effects*'  thereon 
by  the  sheriff;  in  which  count  there  is  a 
profert  of  the  record  and  proceedings  in  the 
suit  against  the   obligor:  the  second  count 

was  for  money  had  and  received. 
362  *The     record     then      states,     that 

the  defendant  took  an  imparlance, 
and  at  the  Court,  when  the  cause  is  stated 
to  have  been  tried,  ^' until  which  day  the 
same  was  from  time  to  time  continued,'*  it 
is  stated,  *'the  parties  came  by  their  attor- 
nies,  and  the  defendant  by  his  attorney  de- 
murs to  the  plaintiff's  declaration,  and  the 
plaintiff  by  his  attorney  joins  in  the  said 
demurrer,  and  thereupon  the  defendant's 
demurrer  to  the  plaintiff's  declaration  being 


Robrecht  v.  Marling.  29  W.  Va.  700.  2  S.  E.  Rep.  829. 

See  further,  foot-note  to  Henderson  v.  Stringer,  ft 
Gratt.  130:  monographic  note  on  "  Demurrers*'  ap- 
pended to  Com.  V.  Jackson.  2  Va.  Cas.  601. 

tSame  —  Same  —  Same  —  Defective  Counte  —  How 
Availed  of  after  Demurrer.— Though  a  general 
demurrer  to  a  declaration  containing  bad 
counts  be  overruled,  the  defendant  may  still 
avail  himself  of  the  objection  to  the  bad 
counts,  by  moving  the  court  to  Instruct  the 
jury  to  disregard  them,  or  by  demurring  to  the 
evidence,  or  objecting  to  the  evidence  applicable 
only  to  the  bad  counts,  and  taking  an  exception,  if 
it  be  admitted,  so  as  to  show  that  the  evidence  was 
only  to  the  bad  counts:  for  such  a  motion  to  ex- 
clude the  evidence  wouia  be  In  effect  a  motion  to 
declare  the  counts  to  be  bad  and  to  be  disregarded 
by  the  jury:  In  any  other  view,  to  exclude  evidence 
proper  to  support  the  matter  put  In  Issue  by  the 
pleading,  would  be  utterly  inadmissible.  As 
authority  for  this  proposition,  the  principal  case 
was  cited  in  Cook  v.  Thornton,  6  Rand.  12,  16:  Rand 
V.  Com.,  9  Gratt.  751:  Robrecht  v.  Marling,  29  W.  Va. 
775, 2  S.  E.  Rep.  882.  But,  If  no  such  steps  as  object- 
ing to  the  evidence,  or  demurring  thereto,  or  ask- 
ing the  court  to  disregard  It,  be  taken  by  the 
defendant,  and  he  moves  to  set  aside  the  verdict, 
and  the  evidence  or  facts  proved  Is  certified,  and 
the  appellate  court  can  clearly  see  from  such  evi- 
dence or  facts  that,  by  such  Illegal  evidence.  In- 
justice has  been  done  the  plaintiff  In  error,  and  by 
such  evidence  the  verdict  has  been  increased,  and 
such  excess  so  made  Is  within  the  jurisdiction  of  the 
court  to  correct,  the  judgment  will  be  reversed  for 
such  cause  and  the  verdict  set  aside,  and  a  new 
trial  granted.  Robrecht  v.  Marling,  29  W.  Va.  775,  2 
S.  E.  Rep.  832. 

In  Rand  v.  Com..  9  Gratt  788,  751,  It  was  held  that, 
on  an  indictment  containing  several  counts  some  of 
which  were  faulty,  a  motion  to  exclude  evidence 
which  could  only  be  applicable  to  the  faulty  counts^ 
is  in  effect  a  motion  to  disregard  that  count. 

Same -General  Demurrer— What  ObfectloiM  Can  Be 
Taken  Thereon— 5tatute.—The  statute  of  jeofails.  1 
Rev.  Code.  611,  S  101,  prohibits  any  objection  to  be 
taken,  upon  a  general  demurrer,  unless  it  be  some- 
thing omitted  which  is  so  essential  to  the  action  or 
defence,  as  that  judgment  according  to  law  and  the 
very  right  of  the  case  cannot  be  given.  Under  tht& 
section  in  general,  no  objection  can  be  made  on  a 
general  demurrer  which  could  not  be  made  after 
verdict  To  this  effect,  the  principal  case  was 
cited  In  Reed  v.  Hanna,  8  Rand.  (SO:  Kennaird  v. 
Jones.  9  Gratt  187:  Burkhart  v.  Jennings.  SW.  Va. 
256.  See  what  is  said  in  Kennaird  v.  Jones,  9  Gratt. 
188,  on  this  subject 
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argued  and  overrnled,  it  was  ordered  that  a 
writ  of  inqniry  of  damages  be  executed." 
Whereupon  came  a  Jury,  &c.  who  found  a 
verdict  for  the  plaintiff  for  357  dollars  80 
cents;  and  judgment  was  rendered  for  the 
same,  with  costs.  The  defendant  appealed 
to  the  District  Court  of  Fredericksburg,  and 
the  judgment  having  been  there  affirmed, 
took  a  second  appeal  to  this  Court. 

Williams,  for  the  appellant.  The  grounds 
upon  which  I  expect  the  judgment  must  be 
reversed,  are  these:  1st.  That  the  County 
Conrt  ought  to  have  sustained  the  demurrer 
as  to  the  first  count,  even  if  the  second 
connt  had  been  good,  and  a  judgment  could 
have  been  given  upon  it ;  and  the  writ  of 
inqniry  should  have  been  awarded  only  as 
to  that  connt;  2dly.  That  it  being  on  a 
demurrer,  and  one  count  faulty,  judgment 
ought  to  have  been  given  for  the  defend- 
ant. 

There  can  be  no  question  but  that  the  first 
count  was  bad,  because  an  action  could  not 
be  maintained  against  a  remote  assignor  of 
a  bond.  (1)  This  point  has  been  fully  set- 
tled by  this  Court.  The  rule  at  common 
law  is,  that  if  there  be  two  or  more  counts 
in  a  declaration,  and  one  be  faulty,  judg- 
ment for  the  whole  shall  be  arrested,  (a)  In 
this  case,  the  Court  overruled  the  demurrer 
as  to  both  counts,  and  gave  judgment  upon 
the  entire  declaration. 

If  the  defendant  had  been  before  the 
Jnrj  upon  a  plea,  he  might  have  moved  the 
Conrt  to  strike  out  the  count  which  was 
faulty,  but  damages  having  been  assessed 
upon  a  writ  of  inquiry,  he  was  to  be  re- 
garded as  not  in  Court. 

If  these  positions  be  correct,  it  follows, 
as  a  necessary  consequence,  that  the  judg- 
ment must  be  reversed ;  for  a  judgment  (be- 
ing an  entire  thing)  must  be  affirmed  in 
toto,  or  reversed ;  it  cannot  be  affirmed  in 

part  and  reversed  in  part. 
363  *Raftdolph,  for  the  appellee,  said 
that  he  did  not  mean  to  impugn  the 
doctrine  that  an  action  could  not  be  sus- 
tained against  a  remote  indorser ;  but  it  was 
unnecessary  to  consider  that  point,  in  decid- 
ing upon  the  present  case.  He  contended, 
however,  that  there  was  a  sufficient  consid- 
eration to  support  the  express  assumpsit 
laid  in  the  first  count.  The  appellant, 
though  not  immediately,  was  ultimately 
liable  as  indorser ;  for,  if  all  the  intermedi- 
ate indorsers  were  insolvent,  equity,  which 
abhors  circuity  of  action,  would  give  a  de- 
cree against  him .  in  the  first  instance. 
Wherever  the  consideration  is  legal,  equi- 
table or  moral,  it  is  sufficient  to  found  an 
assumpsit.  If  a  person  shall  be  satisfied 
that  he  will  be  ultimately  compelled  to  pay 
a  sum  of  money,  will  not  his  express  prom- 
ise bind  him  both  in  law  and  equity? 

But  it  is  really  unimportant  whether 
the  first  count  be  considered  good 
or  bad:  for  the  law,  upon  the  whole  case, 
is  directly  opposite  to  what  is  contended  for 
by  Mr.  Williams. 

The  most  valuable  book  lately  published, 
Saunders's  Reports,  edited  by  Williams, 
expressly    lays   it  down,  '*that  if  there  are 


(1)  Note.  See  the  acts  of  1806,  c.  28.  s.  3,  where  the 
law  on  this  subject  Is  altered. 

(a)  2  Lord  Raym.  885,  Williams  v.  Cutting,  6  Bac 
Abr.  GirlL  ed.  338,  SSa 


several  counts  in  the  same  declaration, 
some  good  and  some  bad,  and  the  defendant 
demurs  generally  to  the  whole  declaration, 
the  plaintiff  shall  have  judgment  for  so 
much  as  is  good. "(b)  This  is  the  general 
law  now  practised  upon,  both  in  England 
and  this  country,  (c) 

JUDGE  TUCKER  asked  Mr.  Randolph 
whether  he  had  examined  the  case  of  The 
Duke  of  Bedford  v.  Allcocke^td)  and  the 
opinion  of  Lee,  Chief  Justice,  delivered  in 
that  case,  (e) 

Randolph.  After  such  a  respectable  au- 
thority as  Saunders,  edited  by  Williams,  I 
deemed  it  unnecessary  to  look  into  any 
others. 

It  is  said  by  Mr.  Williams,  that  the  de- 
fendant had  no  opportunity  to  except  to  the 
bad  count,  because  the  Jury  were  sworn  on 
a  writ  of  inquiry.  I  do  not  admit  that 
either  count  was  bad.  But  it  may  be  asked, 
why  was  the  defendant  in  this  situation? 
he  throws  away  the  right  of  defence  by  his 
pleading,  and  then,  very  modestly,  asks  the 
Court  to  reverse  the  judgment,  merely  be- 
cause he  had  not  availed  himself  of  every 
advantage  which  he  might  have  resorted  to 
if  he  had  sought  it  in  time.  If  we  required 
the  aid  of  the  statute  of  Jeofails,  it  would 
be  abundantly  sufficient,  (f)  But  the  case 
is  clearly  with  the  appellee,  on  common  law 

principles. 
364  ♦Williams,  in  reply.  The  rule  of 
law  is  admitted  by  Mr.  Randolph,  that 
an  action  will  not  lie  against  a  remote 
indorser ;  but  he  says  there  was  a  sufficient 
consideration  to  support  the  express  as- 
sumpsit charged  in  the  declaration.  If  he 
had  looked  into  the  declaration,  he  would 
have  found  that  there  was  only  an  implied 
assumpsit.  The  consideration  must  be 
good  and  valuable  in  law  to  support  even 
an  express  assumpsit.  But  the  rule  of  law, 
in  cases  of  this  kint^,  is,  that  the  party  is 
bound  as  indorser,  merely  on  account  of  the 
privity  between  him  and  the  next  immedi- 
ate indorsee.  The  supposed  liability  of  the 
appellant  as  indorser,  in  this  form  of  action, 
from  its  analogy  to  proceedings  iii  equity, 
will  not  hold.  If  a  bill  in  equity  had  been 
brought,  it  might  have  appeared  that  Roe 
had  received  no  consideration  from  the  per- 
son to  whom  he  indorsed,  and,  therefore, 
he  would  not  have  been  liable  in  equity. 

If  the  County  Court  had  given  judgment 
for  the  demurrant  on  the  first  count,  their 
decision  would  have  been  correct;  and  the 
defendant  might  then  have  moved  the  Court 
to  reject  the  evidence  as  inapplicable  to  the 
second  count.  But  the  judgment  of  the 
Court  was,  that  the  whole  declaration  was 
good.  This  was  clearly  an  erroneous  opin- 
ion. 

The  rule  from  Saunders  is  confined  to 
those  cases  where  there  are  different 
breaches  assigned  in  an  action  of  covenant : 
in  such  cases  the  Court  will  give  damages 
so  far  as  the  declaration  is  good,  and  the 
breaches  are  well  assigned. 


(b)  1  Saund.  286,  note  (9) ;  Duppa  v.  Mayo,  2  Saund. 
380,  note  (14);  Pickney  v.  Inhabitants  of  East 
Hundred. 

(c)  5  Bac.  Abr.  Gwll.  ed.  349.  461:  5  Com.  Disr.  485:  1 
Bos.  &  Pull.  New  Rep.  43,  Judin  v.  Samuel. 

(d)  1  Wilson,  248. 


(ei  Ibid.  253. 
(f) 


See  Rey.  Code,  vol.  1,  c.  76,  s.  88,  p.  112. 
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The  act  of  Jeofails  referred  to  by  Mr. 
Kandplph,  oaly  applies  to  cases  where  the 
parties  are  at  issue  before  the  Jury,  aad 
not  to  judgments  by  default,  or  on  inquiry 
of  damages  after  a  demurrer  overruled. 

The  case  from  Wilson  does  not  apply  to 
the  circumstances  of  this  case.  All  the 
other  cases  go  to  say,  that  judgment  shall 
be  given  for  the  demurrant  as  to  the  bad 
count.  But  here  the  Court  gave  judgment 
that  both  counts  were  good,  and  executed  a 
writ  of  inquiry  as  to  the  whole. 

Monday,  June  29.  The  Judges  delivered 
their  opinions. 

JUDGE  TUCKER.  Crutchfield  brought 
an  action  on  the  case  against  Roe,  on  a 
sealed  note,  assigned  by  Welch  to  Roe,  by 
him  to  Lee,  and  by  Lee  to  Crutchfield,  and 
declared  upon  it  accordingly ;  and  added  a 
second  count  for  money  had  and  received  to 
the  plaintiff's  use.  The  defendant 
365  *demurred  generally  to  the  declara 
tion,  and  the  plaintiff  joined  in  de- 
murrer: the  Court  gave  judgment  for  the 
plaintiff  on  the  demurrer,  and  awarded  a 
writ  of  inquiry  which  was  executed,  and 
damages  accordingly.  No  bill  of  exceptions 
or  demurrer  to  evidence,  nor  motion  to  in- 
struct the  Jury  to  disregard  the  first  count 
as  faulty,  (a)  appears  to  have  been  made 
when  the  writ  of  inquiry  was  executed. 

There  are  two  questions  in  this  case. 
First,  whether  the  Court  decided  properly 
upon  the  demurrer.  As  a  defendant  may 
demur  to  one  count  in  a  declaration,  and 
plead  to  another,  because  separate  counts 
are  regarded  as  several  declara tions.(b)  So 
where  there  are  two  counts,  one  of  which  is 
confessedly  good,  if,  instead  of  pleading  to 
it,  and  demurring  to  the  other,  as  he  might, 
he  prefers  to  question  the  goodness  of  both, 
by  a  general  demurrer,  he  ought  not  to  in- 
validate that  which  is  good  because  the 
other  may  happen  to  be  bad.  On  the  con- 
trary, having  unnecessarily  demurred  to 
that  which  is  good,  he  ought  to  have  judg- 
ment against  him,  as  to  that;  provided 
both  counts  can  properly  be  joined  in  the 
same  action,  as  there  can  be  no  doubt  the 
two  counts  in  this  declaration  may.  And 
so  it  was  expressly  decided  in  the  Duke  of 
Bedford  v.  Allcocke(c)— in  which  case  there 
were  three  counts,  two  of  which  were  ob- 
jected to  as  faulty,  by  a  general  demurrer. 
But  the  Court  said  they  might  all  three  be 
joined,  and  one  of  them  was  good,  and 
therefore  they  gave  judgment  for  the  plain- 
tiff, **non  constat  but  that  upon  a  trial  the 
plaintiff  might  be  able  to  prove  that  count, 
and  might  take  a  verdict  for  the  same, 
though  the  other  counts  should  be  bad,  and 
therefore  they  gave  no  opinion  as  to  those 
counts,'*  this  case  is  so  far  perfectly  like 
the  case  before  us. 

The  second  point  is,  whether,  if  one  of 
these  counts  be  bad,  the  defendant  can  now 
avail  himself  of  it.  If  upon  the  trial  he 
had  tendered  a  bill  of  exceptions,  whereby 
it  had  appeared,  that  no  evidence  whatso- 
ever was  given  upon  the  second  count,  ex- 
cept such  as  might  have  been  sufficient  to 
maintain  the  first  count,  if  good,  or  if  he 
had  demurred  to  the  evidence,  and    thereby 


(a)  See  L.  V.  1794.  c.  76.  s.  38. 

(b)  4  Bac.  Abr.  130.  old  ed. 

(c)  1  Wilson.  252.  253. 


shewn  the  same  thing  in  effect;  or  if,  (as 
I  am  inclined  to  think  he  might,)  notwith- 
standing the  judgment  on  the  demurrer,  he 
had  applied  to  the  Court  to  instruct  the  Jury 
to  disregard  the  count,  which  he  supposed 
to  be  faulty,  so  as  to  shut  out  the  evidence 
upon  that  count ;  in  either  of  these  cases, 
he    might,    if    the  damages  were  as- 

366  sessed  generally,  have   availed  '^him- 
self of  the  error  in   the  first  count,  as 

was  done  in  the  case  of  Hooe  v.  Wilson, 
where  it  appeared  by  the  bill  of  exceptions 
that  the  same  evidence  was  produced  in 
support  of  both  counts,  to  the  first  only  of 
which  the  evidence  applied,  and  therefore 
there  was  no  separate  evidence  to  the  second 
count.  But  the  defendant  having  neglected 
to  take  any  of  these  steps  upon  the  execu- 
tion of  the  writ  of  inquiry,  we  may  say 
in  the  words  of  the  Court  of  K.  B.  non  con- 
stat, but  that  the  plaintiff  did  prove  the 
count  for  money  had  and  received,  by  other 
evidence  than  that  which  he  offered  to 
prove  the  first  count.  And,  since  that  is 
the  case,  the  act  of  Jeo fails (d)  does,  in  my 
opinion,  make  the  verdict  good.  I  am 
therefore  for  affirming  the  judgment. 

JUDGE  ROANE.  In.the  case  of  Grant 
V.  Astle(e)  the  Court  of  King's  Bench, 
while  they  admitted  it  to  be  a  settled  rule, 
that  where  there  are  general  counts,  and  en- 
tire damages  are  given,  and  one  count  is  bad, 
and  the  others  not,  this  shall  be  fatal ;  la- 
mented that  so  inconvenient  and  unfounded 
a  rule  should  ever  have  been  estab- 
lished :  and  that,  upon  the  fictitious  reason- 
ing, that  the  Jury  has  assessed  damages  on 
all,  though  in  truth  they  never  thought  of 
different  counts ;  that  what  makes  the  rule 
appear  more  absurd,  is,  that  it  does  not 
hold  in  criminal  prosecutions;  and  that  in 
civil  cases  the  Court  has  gone  as  far  as  it 
can,  (the  rule  being  settled,)  by  allowing 
verdicts  in  such  cases  to  be  amended  by  the 
Judges*  notes.  This  decision  took  place  in 
that  country  in  1781,  and  beinc:  followed  up 
by  similar  decisions  here,  produced  the  pro- 
vision on  this  subject  in  our  act  of  Jeofails. 
That  act  should  certainly  receive  a  liberal 
construction  in  order  to  get  rid  of  the  ab- 
surd and  inconvenient  rule  above  men- 
tioned. By  the  27th  section  of  the  statute 
of  Jeofails,  (f)  on  a  general  demurrer  joined 
to  the  declaration,  the  Court  must  not  re- 
gard any  defect  or  imperfection  therein, 
unless  something  so  essential  to  the  action 
as  that  judgment  according  to  law  and  the 
very  right  of  the  case  cannot  be  given,  be 
omitted.  This  section  applying  to  a  decla- 
ration with  a  single  count,  part  of  which 
is  faulty,  certainly  applies  with  peculiar 
force  in  favour  of  a  declaration,  which 
however  faulty,  as  to  one  count,  has  an- 
other, perfectly  legal,  both  in  form  and 
substance.  The  judgment  of  the  County 
Court  overruling  the  demurrer  in  the  pres- 
ent case  was  therefore  perfectly  correct. 
Under  our  acts  of  Assembly,  the  case 

367  is  clear  for  the  appellee ;  *and  perhaps 
also    under    the  English  decisions  as 

appears  by  the  case  in  1  Wilson,  252,  before 
stated. 


(d)  L.  V.  1794.  c.  7fl.  s.  38. 

(e)  DoQff.  730. 

(f)  Rev.  Code,  vol.  1,  p.  112. 
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I  am  of  opinion  that  the  judgment  should 
be  afiSrmed. 

JUDGE  FLEMING.  This  appears  to  me 
a  very  plain  case,  and  the  law  seems  against 
the  appellant  on  two  grounds:  Ist.  By  our 
act  of  Assembly  for  limitation  ot  actions, 
Ac,  sect.  27,  (a)  it  is  declared  that,  ^* where 
a  demurrer  shall  be  joined  in  any  action, 
the  Court  shall  not  regard  any  other  defect 
or  imperfection  in  the  writ,  return,  decla- 
ration, or  pleading,  than  what  shall  be 
specially  alleged  in  the  demurrer,  as  causes 
thereof,  unless  something  so  essential  to 
the  action  or  defence,  as  that  judgment, 
according  to  law,  and  the  very  right  of  the 
cause,  cannot  be  given,  shall   be  omitted.'* 

This  being  a  general  demurrer,  nothing 
special  being  stated  as  a  cause  thereof,  and 
there  being  sufficient  stated  in  the  declara- 
tion to  support  the  action,  it  comes  ex- 
pressly within  the  provision  of  the  act. 

2d.  If  we  recur  to  the  English  law,  it  is 
there  decided,  in  the  case  of  the  Duke  of 
Bedford  v.  Allcocke,  (b)  that  if  one  count 
in  a  declaration  be  good,  though  all  the 
rest  be  bad,  there  shall  be  judgment  for  the 
plaintiff  upon  a  general  demurrer  to 
the  whole. 

I  therefore  concur  in  the  opinion  that  the 
judgment  ought  to  be  affirmed. 

JUDGE  LYONS.  On  a  general  demurrer 
the  party  may  avail  himself  of  every  ad- 
vantage which  he  might  take  on  a  motion 
in  arrest  of  judgment,  and  no  other.  If 
there  be  defects  in  the  process  or  pleadings 
they  should  be  noticed  by  a  special  de- 
murrer; as  the  Court  cannot  regard  any  de- 
fects of  that  kind,  after  demurrer  joined  in 
any  action,  other  than  what  shall  be  spe- 
cially alleged  as  cause  of  demurrer,  unless 
something  shall  have  been  omitted  so  es- 
sential to  the  action  or  defence,  as  that 
judgment  according  to  law  and  the  very 
right  of  the  case  cannot  be  given,  (c) 

"Where  there  are  several  counts  one  of 
which  is  faulty,  and  entire  damages  are 
given,  the  verdict  shall  be  good;  but  the 
defendant  may  apply  to  the  Court  to  in- 
struct the  Jury  to  disregard  such  faulty 
count,  "(d)  This  law  was  made  to  prevent 
motions  in  arrest  of  judgment ;  and  the  de- 
fendant should  have  taken  advantage  of  the 
defect  in  the  way  authorised  by  it ;  but,  not 
having  done  so,  he  is  bound  by  the 
368  verdict  and  judgment,  *which  is  not 
now  to  be  arrested.  The  case  before 
us  is  expressly  within  the  principle  of  our 
law,  and  the  case  of  the  Duke  of  Bedford  v. 
Allcocke,  (e)  which  was  cited  by  the  Judge, 
who  first  delivered  his  opinion. 

I  therefore  concur  in  the  opinion  ex- 
pressed by  all  the  other  Judges,  that  the 
judgment  be  affirmed. 


Miller  V.  Beverly,  Widow,  &c. 

Thursday,  Jnne  25,  1807. 

Dower  Unde  Nihil  Habet -Against  Whom  Writ  la  Main- 
tainable.—a  writ  of  dower  unde  nihil  habet  can- 
not be  maintained  against  a  tenant  for  years 
only,  batoaffht  to  be  bronffbtaeraiast  a  tenant  of 
the  freehold,  having  the  inheritance,  or  an  estate 
equal  in  duration  to  the  life  of  the  demandant 


(a)  Rev.  Code,  1  vol.  p.  112,  c.  76,  s.  27. 

(b)  1  Wilson.  2152. 

<c)  See  Rev.  Code,  vol.  1.  c.  76,  s.  27,  p.  112. 

(d)  Ibid.  8.  88. 

(e)  1  Wilson,  8SS. 


This  was  an  appeal  from  a  judgment  of 
the  District  Court  of  Fredericksburg, 
affirming  a  judgment  of  the  County  Court 
of  Caroline. 

The  case  was  this :  Robert  Gaines  Beverly, 
husband  of  the  appellee,  being  in  his  life- 
time possessed  of  a  large  real  estate,  made  a 
settlement  on  his  wife  of  greater  value  than 
her  dower  in  all  his  lands,  and  died  leaving 
her  his  widow  and  several  children,  who 
were  alive  at  the  date  of  the  case  agreed  in 
this  cause.  He  also  leased  a  tract  of  700 
acres  of  land,  lying  in  the  County  ot  Caro- 
line, to  the  appellant,  for  a  term  of  ten 
years,  reserving  rent,  &c.  which  term  was 
unexpired  at  the  time  of  the  trial  of  the 
cause  in  the  County  Court.  His  widow,  the 
appellee,  sued  out  her  summons  and  filed 
her  count,  in  dower  unde  nihil  habet, 
against  the  appellant,  for  dower  in  t^e  said 
700  acres  of  land.  A  conditional  judgment 
was  confirmed  against  him,  by  default,  and 
a  Jury  directed  to  be  impanelled,  at  a  sub- 
sequent term,  to  inquire  whether  he  had 
more  right  to  hold  the  said  land  than  she 
had  to  demand  dower  in  the  same.  Instead 
of  a  special  verdict  a  case  was  agreed  be- 
tween the  parties,  to  the  following  purport: 
— **That  Robert  Beverly  «7as  seised  and 
possessed  of  the  land  in  the  count  mentioned 
while  he  was  the  husband  of  the  demand- 
ant ;  that  he  leased  the  same  to  the  defend- 
ant for  the  term  of  ten  years  then  unex- 
pired ;  that  since  the  decease  of  the  said 
Robert  Beverly,  the  demandant  had  received 
rent  from  the  defendant  for  the  said  land ; 
that  no  Court  had  appointed  any  guardian 
to  the  children  of  the  lessor  of  the  defend- 
ant, and  that,  by  virtue  of  a  settlement 
made  by  the  said  lessor,  in  his  lifetime,  on 
the  demandant,  she  had    received  in  lands, 

more  than  the  value  of  her  dower.'* 
369  *The  County  Court  gave    judgment 

for  the  dower  demanded ;  from  which 
an  appeal  was  taken  to  the  District  Court 
of  Fredericksburg ;  and  the  judgment  hav- 
ing been  there  affirmed,  an  appeal  was 
prayed  to  this  Court. 

Warden,  for  the  appellant,  took  several 
exceptions  to  the  proceedings  in  the  cause, 
as  well  as  to  the  judgment  of  the  Court. 

1.  That  the  District  Court  ought  not  to 
have  affirmed  the  judgment  of  the  County 
Court,  on  a  transcript  of  its  record,  which 
did  not  exhibit  the  original  summons, 
whereby  the  correspondence  or  variance  be- 
tween it  and  the  Court  might  appear ;  the 
summons  not  being  described  as  a  writ  of 
dower  unde  nihil  habet.  If  it  had  been  de- 
scribed as  a  writ  of  dower  unde  nihil  habet, 
he  mignt  not  have  made  the  objection ;  since 
no  oyer  of  the  summons  was  taken. 

2.  That  the  husband  of  the  demandant 
was  denominated  by  a  different  name  in 
the  count  from  that  in  the  case  agreed;  in 
the  first,  he  is  called  Robert  Gaines  Bev- 
erly, in  the  second,  Robert  Beverly. 

3.  That  it  no  where  appears  in  the  record, 
that  the  husband,  during  the  coverture,  was 
seised  of  such  an  estate  as  would  entitle 
the  wife  to  dowei.  Since  our  law  of  de- 
scents, a  widow  cannot  demand  dower  un- 
less the  husband  had  been  seised  of  a  fee. 
A  man  may  be  seised  of  an  estate  for  life. 
The  Court  ought  to  have  seen  what  kind  of 
estate  it  was,  of  which  dower  was  demanded : 
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for,  if  the  husband  had  not  appeared  to 
have  been  seised  of  an  estate  of  inheritance, 
the  wife  was  not  dowable.  This  is  a  fatal 
error. 

4.  That  there  ought  not  to  have  been  an 
award  of  habere  facias  seisin  am  of  dower, 
on  a  case  agreed,  which  stated,  that  the  de- 
mandant had  received,  in  other  lands  of 
her  husband,  more  than  the  whole  of  her 
dower,  by  virtue  of  a  settlement  on  her, 
made  by  him,  in  his  life-time ;  without  say- 
ing any  thing  whereby  it  appears  whether 
the  said  settlement  was  made  before,  or  af- 
ter marriage,  or  whether  it  was  in  bar  and 
lieu  of  dower,  or  not.  It  is  a  known  prin- 
ciple of  law,  that  when  there  is  a  jointure, 
before  marriage,  and  in  lieu  of  dower,  the 
wife  cannot  demand  the  latter.  But  it  does 
not  appear  from  the  record  that  the  jointure 
was  made  at  any  time  other  than  ^  4n  the 
life-time"  of  the  husband.  That  is  a  very 
indefinite  expression.  His  life-time  ex- 
isted both  before  and  after  marriage. 

370      ♦The  finding  was   too    vague    for  the 
Court  to  give  any  judgment  upon. 

5.  That  the  writ  of  dower  was  brought 
against  a  man  who  had  no  seisin.  It  was 
brought  against  a  tenant  for  years,  when  it 
could  only  lie  against  a  tenant  of  the 
freehold  or  inheritance,  (a)  The  tenant 
for  years  held  the  possession  only,  but 
the  seisin  was  in  the  demandant's  chil- 
dren. The  tenant  could  not  give  seisin 
because  he  had  it  not.  The  writ  should 
consequently  have  been  brought  against 
the  children,  who,  by  their  guardian, 
ought  to  have  assigned  dower.  But  it 
is  expressly  found  that  she  received  rent 
of  the  tenant.  She  could  not  have  re- 
ceived it  as  executrix  or  administratrix  of 
her  husband,  but  only  as  the  natural  guard- 
ian of  their  children.  The  reception  of  rent 
was  an  estoppel  to  her  to  demand  dower  of 
the  tenant,  because  such  reception  amounted 
to  a  confirmation  of  the  lease ;  and  because, 
by  a  recovery  of  one  .third  of  the  land,  she 
would  have  taken  a  part  of  the  subject  out 
of  which  the  rent  issued. 

6.  The  judgment  was  erroneous,  in  being 
absolute  in  the  first  instance.  There  ought 
to  have  been  an  inquest  as  to  the  mesne 
profits  from  the  death  of  the  husband.  On 
the  return  of  the  inquest  the  judgment 
would  have  been  complete,  and  not  be- 
fore, (b) 

Randolph,  for  the  appellee,  said  it  was 
unnecessary  to  dwell  on  many  of  the  points 
made  by  Mr.  Warden.  With  respect  to  the 
summons,  it  was  no  part  of  the  record,  be- 
cause oyer  had  not  been  taken  of  it.  As  to 
the  second  point,  the  record  furnished  a 
sufficient  answer — the  parties  themselves, 
in  the  case  agreed,  had  considered  the  seisin 
of  Robert  Gaines  Beverly  sufficient  to  en- 
title his  widow  to  dower.  They  had  taken 
other  ground ;  and  did  not  rely  on  any  defi- 
ciency of  estate  in  him.  He  is  said  to  have 
been  seised,  which  expression  has  often 
been  considered  as  implying  an  absolute  es- 
tate. Since  our  act  of  Assembly,  a  deed 
not  mentioning  heirs,  carries  a  fee-simple. 


(a)  F.  N.  B.  148,  a.  5.  Corny n's  Dig.  240,  Harff.  Co. 
Lit.  32  a. 

(b)  1  Morton's  Att.  Vade  Mecum,  4S4.  F.  N.  B.  S46, 
347. 


The  word  seisin    may    consequently    imply 
an  estate  of  inheritance. 

As  to  the  fourth  and  fifth  points,  he  ad- 
mitted, that  if  a  settlement  be  made  before 
marriage  and  in  lieu  of  dower,  it  was  a 
bar;  but  if  it  were  merely  a  common  settle- 
ment or. conveyance,  it  would  be  no  bar. 
The  exception  that  it  does  not  appear  at 
what  time  the  settlement  was  made,  or  of 
what  nature  it  was,  ought  not  to  come  from 
the  other  side.    Our  right  is  complete : 

371  we  shew  an  indisputable  *legal  title: 
— they  only  omitted  to  state  a  mate- 
rial objection.  They  rely  on  the  settlement, 
and  ought  to  shew  on  what  it  was  founded. 
But,  if  the  case  agreed  be  imperfect,  it 
may  be  set  aside,  and  a  venire  facias  de 
novo  awarded,  (c)  The  widow,  in  demand- 
ing her  seisin,  need  not  bring  her  action 
against  a  man  seised  of  an  estate  of  inher- 
itance. She  only  claims  her  right;  and  the 
husband  can  do  no  act  to  deprive  the  wife 
of  her  dower  in  the  specific  land  itself. 

With  respect  to  the  inquest  for  the  mesne 
prohts,  that  was  for  her  benefit; — She 
might,  therefore,  waive  it,  and  take  a  writ 
of  habere  facias  possessionem  for  her  one 
third  of  the  land.  The  children  being  no 
parties  to  the  suit,  no  judgment  against  the 
tenant  could  aifect  their  rights. 

Warden,  in  reply.  The  first  exception 
will  be  left  to  the  Court  without  further  ob- 
servation. But,  as  to  the  second,  it,  being 
to  a  misnomer  in  the  christian  name,  was 
always  held  to  be  fatal.  ^ 

It  is  said  by  Mr.  Randolph,  that  when  a 
person  is  seised  of  an  estate,  it  neces- 
sarily means  an  estate  of  inheritance. 
There  is  no  authority  or  dictum  in  the 
law  to  warrant  the  assertion.  Suppose 
there  had  been  a  plea  that  the  husband 
was  not  seised;  what  would  have  been 
the  issue? — that  the  husband  was  or  was 
not  seised  of  an  estate  of  inheritance?  — 
The  husband  might  have  been  seised 
of  an  estate  for  his  own  life,  or  for 
the  life  of  another,  and  yet  the  widow  not 
entitled  to  dower.  The  Court  will  not  go 
further  to  intend  an  estate,  than  the  parties 
have  gone  themselves. 

But  it  is  said  not  to  be  necessary  for  the 
tenant  to  be  seised  of  an  estate  of  inherit- 
ance.— Can  the  demandant  recover  of  the 
tenant  seisin,  when  the  tenant  has  it  not 
himself?  The  possession  of  Miller  was  not 
the  seibin  of  Beverly:  but  his  possession 
was  the  seisin  of  the  heirs  of  Beverly,  of 
whom  alone  it  could  be  recovered. 

As  to  the  widow's  having  received  other 
lands.  Is  the  finding,  in  this  case,  a  com- 
plete bar?  Such  a  settlement  ought  to  have 
been  found,  as  would  defeat  the  claim  of 
dower;  for,  if  we  are  to  presume  any  thing, 
we  must  presume  from  the  nature  of  the 
circumstances,  that  the  settlement  was  be- 
fore marriage,  and  a  bar  to  dower.  It  is 
not  probable  that  Robert  Beverly,  after  he 
had  married  and  had  children,  (as  is  found 
in  the  case  agreed,)  would  have  given  to 
his  wife  more  than  her  just  proportion  of 
his  estate,  to  the  injury   of   nis  chil- 

372  dren.     The  case  of  Axtel  v.  *Axtel,  (d) 


(c)  1  Call,  212.  Brewer  v.  Ople.  See  also.  Bacon's 
Abr.  title  "Verdict."  as  to  awardiuff  a  venire  de 
novo. 

(d)  2  Chan.  Cases,  84. 
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shews  that  at  commop  law,  a  widow  can- 
not claim  both  her  jointure  and  dower. 
Without  an  inquest,  the  judgment  was  a 
mere  nullity  and  never  could  be  carried  into 
effect.  The  sherifp  could  not  execute  it ; 
and  give  dower  by  metes  and  bounds,  as  he 
ought.  She  ought  to  have  moved  the  Court 
for  a  writ  of  habere  facias  seisinam,  and 
at  the  same  time  for  an  inquest  as  to  the 
profits. 

Curia  advisare  vult. 

Monday,  June  29.  The  President  deliv- 
ered the  opinion  of  the  Court,  (consisting 
of  all  the  Judges, )  that  the  judgment  of  the 
District  Court  was  erroneous,  in  this,  that 
a  suit  was  brought  against  a  tenant  for 
years  only,  and  not  against  a  tenant  of  the 
freehold,  having  the  inheritance,  or  an  es- 
tate equal  in  duration  to  the  life  of  the  de- 
mandant." Judgment  of  the  District  and 
County  Court  reversed. 


Nice  V.  PurcelL 
Monday,  June  SO.  1807. 

Cbancety  Pmctlce  —  Bvidence  Contradictory  —  lasue 
DUcretioiiary.*— A  Ck>urt  of  Equity  Is  not  bound  to 
direct  an  Issue,  on  the  rround  that  the  evidence 
before  It  Is  contradictory;  but  may  judfire  of  the 
weight  of  evidence,  and  if  its  conscience  be  satis- 
fled,  decide  without  a  Jury. 

Sune-Case  In  Point— See  the  same  point  in- 
cidentally admitted  in  the  case  of  Rowton  v. 
Rowton.  ante.  p.  93. 

On  an  appeal  from  a  decree  of  the  Supe- 
rior Court  of  Chancery  for  the  Richmond 
District,  pronounced  in  May,  1802,  reversing 
a  decree  of  the  Hustings  Court  of  the  City 
of  Richmond. 

Pnrcell  filed  a  bill  in  the  latter  Court 
apinst  Nice,  stating  that  he  had  sold  to 
him  a  horse  for  120  dollars,  and  received  in 
part  payment,  certain  soldier's  claims  for 
military  services,  to  the  amount  of  102  dol- 
lars, which  Nice  assured  him  he  was  en- 
titled to,  and  that,  on  application  at  the 
war-oflBce,  the  money  would  be  as  punctually 
paid  as  on  bank  notes;  that,  if  the  money 
was  not  paid  from  any  cause  whatever, 
Nice  was  to  pay  that  sum  on  application, 
or  return  the  horse ;  that,  on  application  at 
the  war-office,  he  found  that  neither  he  nor 
Nice  himself  could  draw  the  certificates  for 
want  of  proper  authority  from  the  original 
claimants ;  that  Nice  refused  to  comply  with 
his  engagement,  and  the  subject  in  contro- 
versy having  been  referred  to  arbitrators, 
they  made  a  report,  but  no  final  decision, 
only  enjoining  Nice  to  use  his  endeavours 
to  procure  from  the  original  claimants, 
proper  transfers:  that  Nice  had 
373  ♦used  no  exertion  to  procure  such 
transfers ;  that,  at  the  time  of  refer- 
ence, the  parties  placed  twenty  dollars  each 
in  the  hands  ot    the    referees  to    compel    a 


•Chancery  Practice— Evidence  Contradictory— Issue 
Ducretlonary.— No  court  of  equity  is  bound  to  direct 
an  Issue,  on  the  mere  ground  that  the  evidence  is 
contradictory;  but  it  may  Judge  of  the  weight  of 
evidence  and  If  its  conscience  is  satisfied,  decide 
wlihout  a  jury.  Setzer  v.  Beale,  19  W.  Va.  289.  cit- 
^?  the  principal  case:  Hord  v.  Colbert.  28  Gratt  60; 
Kohrer  v.  Travers,  11  W.  Va.  146;  Arnold  v  Arnold, 
M  W.  Va.  449:  Anderson  v.  Cranmer.  11  W.  Va.  6«2; 
Jarrett  v.  Jarrett.  11  W.  Va.  584:  Nease  v.  CapeharL, 
la  W.  Va.  289.  To  the  same  effect,  the  principal  case 
was  cited  in  Hord   ▼.  Colbert,  28  Gratt  50,  60.    and 

For  further  Information  on  this  subject,  see  mon- 
oirraphic  note  on  "Issue  Out  of  Chancery"  appended 
to  LaveU  ▼.  Gold.  25  Gratt.  478,-  . 


performance;  but  that  either  party  might 
vacate  the  award  by  forfeiting  the  twenty 
dollars ;  that  the  arbitrators,  not  consider- 
ing the  award  final,  recommended  that  each 
party  should  receive  back  his  own  money,, 
and,  with  that  view,  laid  it  on  the  table ; 
but  Nice  took  possession  of  the  whole  of  it, 
in  opposition  to  the  opinions  of  the  arbi- 
trators. The  bill  prays  for  a  discovery  and 
for  general  relief. 

The  answer  of  Nice  stated  the  contract 
differently  from  that  set  forth  in  the  bill. 
It  represented  that  Purcell  proposed  that  he 
should  assign  the  certificates  to  him,  but 
he  expressly  refused.  He  admits,  however, 
that  be  did  tell  Purcell  he  believed  they 
would  be  paid ;  and  it  is  possible,  he  did 
say  they  would  be  paid  as  promptly  as  bank 
notes ;  but  this  was  founded  entirely  on  the 
information  he  received  from  others;  tha*t 
he  was  not  to  be  answerable  for  the  certifi- 
cates in  any  event,  unless  it  should  appear 
that  they  were  forged  or  counterfeited,  or 
that  there  was  not  as  much  money  due  on 
them  as  was  expressed  on  their  face ;  and 
that  Purcell,  after  inquiry,  was  satisfied  to 
take  them  on  the  terms  proposed. 

The  award  of  the  arbitrators  (which  waa 
filed  among  the  exhibits)  appeared  not  to  be 
final,  but  only  recommendatory  as  stated  in 
the  bill. 

The  answer  was  supported  by  the  deposi- 
tion of  one  witness,  and  the  allegations  of 
the  bill  by  the  depositions  of  two;  besidea 
which,  there  was  other  conflicting  testi- 
mony  in  the  cause. 

On  a  hearing,  the  Court  of  Hustings  dis- 
missed the  bill ;  from  which  an  appeal  waa 
taken  to  the  High  Court  of  Chancery. 

The  Chancellor  being  of  opinion  that  the 
evidence  supporting  the  bill  outweighed 
that  supporting  the  answer,  and  moreover, 
that  the  award  being  void,  Nice  had  no 
right  to  detain  the  deposit  of  twenty  dol- 
lars, placed  in  the  hands  of  the  arbitrators 
by  Purcell,  reversed  the  decree  of  the  Court 
of  Hustings,  and  directed  that  Nice  should 
pay  to  Purcell  the  amount  of  the  value  of 
the  certificates,  together  with  the  twenty 
dollars  which  had  been  deposited  with  the 
arbitrators,  and  taken  by  Nice  as  a  for- 
feiture for  not  performing  the  award. 
From  which  decree  an   appeal    was   prayed 

to  this  Court. 
374  *Randolph,  for  the   appellant,    con- 

tended that  the  deposition  of  a  wit- 
ness going  to  support  the  answer  of  the 
defendant,  which  expressly  denied  the  al- 
legations of  the  bill,  was  decisive  of  the 
question,  and  shewed  that  the  complainant 
had  no  ground  of  equity.  But,  even  ad- 
mitting the  evidence  to  be  equal,  yet  as  it 
is  contradictory,  he  submitted  it  to  the 
Court,  whether  the  Chancellor  ought  xiot  to 
have  directed  an  issue. 

Warden,  for  the  appellee,  insisted  that, 
as  the  appellant  had  not  procured  the  trans- 
fers of  the  original  claimants  to  the  certifi- 
cates, which,  under  the  act  of  Congress, 
could  be  done  only  by  the  parties  them- 
selves, the  consideration  on  which  the  con- 
tract was  founded  had  failed,  and  the 
appellee  was  entitled  either  to  his  property, 
or  to  money  in  lieu  of  the  certificates ;  but 
that  when  the  decree  was  pronounced,  money 
only    could    be  decreed  by  the    Chancellor. 
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He  admitted  the  evidence  was  contradic- 
tory ;  but  contended  that  the  Chancellor  had 
correctly  determined  the  weight  of  it  to  be 
with  the  appellee.  The  Chancellor  must 
have  a  conscience  of  his  own.  Doubting  as 
to  the  wieght  of  evidence,  he  may  direct  an 
issue;  but,  if  his  conscience  be  satisfied, 
there  is  no  necessity ;  for  no  law  requires 
it. 

Curia  advisare  vult. 

Wednesday,  July  8.  By  the  Court,  (con- 
sisting of  all  the  Judges, )  the  decree  of  the 
Chancellor,  reversing  that  of  the  Court  of 
Hustings,  was  unanimously  affirmed. 


Garland  v.  Bugg. 

Mondaey,  June  29.  1807. 

Motion  for  Continuance— Record -Affidavit.*— An  affi- 
davit filed  in  support  of  a  motion  for  a  contin- 
uance which  was  overruled,  is  not  a  part  of  the 
record,  unless  it  be  made  "so  by  a  bill  of  excep- 
tions. 

Detinue— Verdict— ResponsiveneM  to  Itsues.t— In  deti- 
nue the  defendant  pleaded  non  detinue,  and  a 
special  plea  in  bar:  to  which  pleas  there  was  a 
general  replication,  denying  the  truth  of  them 
both,  and  issues  were  Joined.  A  general  verdict 
for  the  plaintiff  was  considered  sufficiently  re- 
sponsive to  both  the  issues. 

Appeal— When  It  May  Be  Taicen  Up  as  a  Delay  Case.— 
An  appeal  may  be  taken  out  of  its  turn  on  the 
docket,  as  a  delay  case,  if  the  counsel  for  the  ap- 
pellant will  not  say,  in  general  terms,  that,  in  his 
opinion,  there  is  error,  but  merely  states  points 
which,  in  the  opinion  of  tbe  Ctourt,  do  not  consti- 
tute error. 

This  was  an  appeal  from  a  judgment  of 
the  District  Court  of  Charlottesville,  ren- 
dered in  April,  1807. 

The  appellee  brought  an  action  of  detinue 
against  the  appellant,  for  a  negro  woman : 
— the  defendant  pleaded  non  detinet;— and 
moreover  a  special  plea  in  bar,  *  *That  he 
had  sold  the  said  negro  woman  with  her  two 
children  to  the  plaintiff,  who,  bj'  his  deed 
in  writing,  bearing  date,  &c.,  did  agree 
that  the  sale  of  the  slave  in  the  declaration 
mentioned  should  be  void  and  defeasible, 
and  the  title  of  the  plaintiff  in  her 
375  forfeited  and  vested  in  the  ^defend- 
ant,  if  the  said  plaintiff  should  sell, 
hire,  convey  away,  or  otherwise  divide  the 
said  slave  from  her  two  children,  until 
they  should  respectively  attain  the  age  of 
ten  years,  unless  such  sale,  &c.  should  be 
of  the  mother  and  children  collectively 
and  all  together,  upon  the  defendant's  pay- 
ing to  the  plaintiff  the  sum  of  500  dollars ; 
that  the  plaintiff  had  broken  the  condition 
of  the  said  agreement,  and  forfeited  his 
title  in  the  said  negro  woman,  by  making 
a  distinct  sale  of  her  in  exclusion  of  her 
children  before  they  respectively  attained 
their  age  of  ten  years,  whereby,  Ac. ;  and 
that  the  defendant  tendered  to  the  plaintiff 
the  500  dollars,  which  he  refused  to  ac- 
cept." 

To  this  plea  there  was  a  replication,  de- 
nying the  fact  of  having  separated  the 
mother-  from  her  children,  and  also  of  the 

•Motion   for    Continuance— Record— Affidavit.— See 

monographic  note  on  "Continuances"  appended  to 
Harman  v.  Howe,  27  Gratt.  976:  monographic  not^t  on 
"Bills  of  Exception"  appended  to  Stoneman  v.  Ck>m., 
25  Gratt.  887. 

tDetlnue— Verdict— Rejponslveneas  to  Issuea.— See 
monographic  not^  on  "Detinue  and  Replevin"  ap- 
pended to  Hunt  V.  Martin,  8  Gratt  578;  foot-note  to 
Bay  V.  Clemens,  6  Leigh  60a 


tender  of  the  500  dollars — On  these  pleadings 
issues  were  joined. — 

At  the  September  term,  1806,  commis- 
sioners were  awarded,  by  consent,  to  take 
the  depositions  of  two  witnesses  de  bene 
esse ;  and,  at  the  Court,  when  the  cause 
was  tried,  the  defendant  moved  for  a  con- 
tinuance, on  affidavit  filed,  of  the  absence 
of  material  witnesses;  but  his  motion  was 
overruled.  No  bill  of  exceptions  was  ten- 
dered to  the  opinion  of  the  Court.  The  Jury 
who  were  sworn  to  try  the  issues,  found 
a  general  verdict  for  the  slave  in  the  decla- 
ration mentioned,  &c.  On  this  verdict 
judgment  was  rendered,  and  an  appeal 
taken  to  this  Court. 

The  Attorney  General,  for  the  appellant, 
moved  for  a  certiorari,  suggesting  diminu- 
tion in  the  record. 

PER  CURIAM.  A  certiorari  is  granted, 
of  course,  unless  delay  appear  to  be  the 
object. 

Wirt,  for  the  appellee.  This  is  considered 
an  appeal  merely  for  delay ;  and  the  cer- 
tiorari will  have  the  effect  of  producing  still 
greater  delay.  He  therefore  moved  to  take 
up  the  cause,  out  of  its  turn  on  the  docket, 
in  order  to  open  the  record,  and  have  the 
judgment  of  the  District  Court  affirmed. 

Attorney-General.  The  record  is  incom- 
plete, because  it  omits  the  affidavit  made 
by  the  appellant,  (the  defendant  in  the 
District  Court)  as  the  ground  of  a  contin- 
uance. This  record  states  that  a  motion 
was  made  by  the  defendant  for  a  continu- 
ance on  affidavit  filed  of  the  absence 
376  *of  material  witnesses. — The  affidavit 
itself,  which  is  not  inserted  in  the 
record,  specifies  what  he  expected  to  prove 
by  those  witnesses,  and  that  due  diligence 
had  been  used  to  obtain  their  attendance. 
This  was  the  same  as  if  a  bill  of  exceptions 
had  been  sealed.  In  the  case  of  Hook  v. 
Nanny,  (a)  this  Court  determined  that  the 
Court  below  erred  in  not  allowing  a  con- 
tinuance of  the  cause,  when  the  party  had 
brought  himself  within  the  rule  of  law. 

Wirt.  In  the  case  of  Hook  v.  Nanny,  there 
was  a  bill  of  exceptions,  which  shewed  the 
whole  ground,  and  enabled  this  Court  to 
determine  whether  the  motion  for  a  contin- 
uance was  rejected  on  legal  principles,  or 
not.  A  mere  affidavit,  which  was  not  made 
a  part  of  the  record,  is  a  very  different 
thing  from  a  bill  of  exceptions.  The  Court, 
in  this  case,  might  reject  the  motion  for  a 
continuance  from  circumstances  apparent 
on  the  record.  This  was  probably  the 
case ;  for  it  appears,  that  at  the  September 
term,  1806,  commissions  were  awarded  to 
take  depositions;  but  no  evidence  was 
taken. 

Attorney-General.  There  is  no  difference 
whether  a  bill  of  exceptions  was  sealed  or 
not.  The  defendant  filed  an  affidavit,  stat- 
ing the  ground  of  his  motion  for  a  continu- 
ance; and,  if  there  were  any  extraneous 
reasons  why  the  cause  should  not  be  con- 
tinued, the  other  party  should  have  spread 
them  upon  the  record.  This  case  is  the 
same,  in  substance,  as  that  of  Hook  v. 
Nanny.  There  the  party,  on  being  over- 
ruled as  to  the  continuance,  spread  his  affi- 
davit on  the  record;  but  it  was  still  nothing 
but  the  affidavit  of  the  party. 


(a)  April.  1806.  MS. 
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JUDGE)  TUCKER  said  it  would  be  a  dan- 
gerous precedent  to  allow  affidavits  to  be  a 
part  of  the  record ;  unless  made  so  by  an 
exception. 

JUDGK  ROANB.  The  affidavit  migrht 
have  been  rebutted  by  extraneous  evidence ; 
and  the  party  should  have  spread  the  whole 
case  on  the  record. 

JUDGE  FLEMING.     The    affidavit   was 
no  part  of  the  record  unless  made  so  by  an 
exception. 
JUDGE  LYONS,  of  the  same  opinion. 
Certiorari  refused. 
377         *Wirt  then  moved  the  consideration 
of  the  cause  as  a  mere  delay  case. 
PER  CURIAM.— It  is  not  the  practice   to 
take  up    a   cause  out    of    its    turn  on   the 
docket,  as  a  delay  case,  if   the   counsel   on 
the  other  side,  say  that    in    their  opinion, 
there  is  error. 

Attorney -General.  The  only  point  in  the 
cause  is  this :  There  were  two  pleas ;  one, 
the  general  issue,  the  other,  a  special  plea 
in  bar,  on  which  issue  was  joined.  The 
Jnry  found  a  verdict  generally  tor  the 
plaintiff;  and  there  was  a  particular  fact 
growing  out  of  the  special  plea,  which  was 
not  found  by  the  Jnry.  It  is  a  well  settled 
principle,  that  a  Jury  must  answer  to  the 
whole  case  put  in  issue,  (a)  So,  if  there  be 
several  issues  joined,  the  Jury  must  fiod 
npon  them  all,  or  it  will  be  error. 

Wirt.  The  Jury  have  substantially  found 
both  issues.  There  was,  besides  the  general 
isaae,  a  special  plea,  which  was  denied  by 
the  replication ;  and  the  Jury,  having  found 
generally  for  the  plaintiff,  falsified  both 
pleas  of  the  defendant. 

The  cause  was  taken  up  as  a  delay  case, 
and  the  judgment  of  the  District  Court 
affirmed.  

Hoskins  V.  Wright,  Administrator  of  Hoskins. 

Tuesday,  June  30, 1807. 

Execators«— Action  oo  Accoant  against— Items  Barred 
by  Statute  of  Limitations.— Where  an  action  is 
brooffhi  airainst  an  executor  or  administrator  on 
an  account,  any  items  in  which  bear  date  more 
than  Ave  years  before  the  death  of  the  testator  or 
intestate,  it  is  not  necessary  that  the  Court  should 
actually  expuuffe  those  items;  hut  if  they  decide 
tbat  it  shall  be  done,  and  direct  the  Jury  to  disre- 

.  srard  them,  it  is  sufficient. 

lodebHatns  A^sampslt— Price  of  Tract  of  Land,  t— Gen- 
eral indebitatus  assumpsit  will  not  lie  for  the 
price  of  a  tract  of  land:  but  a  special  action  ousrht 
to  be  brought  statlnir  the  circumstances  of  the 
contract 

The  appellant  having  brought  an  action 
on  the  case  against  the  appellee  in  the 
County  Court  of  Essex,  a  verdict  and  judg- 
ment were  given  for  the  defendant  in  Au- 
gust, 1801.  The  plaintiff  appealed  to  the 
District  Court  of  King  and  Queen,  where 
the  judgment  was  affirmed,  and  from  the 
judgment  of  affirmance  the  plaintiff  again 
appealed. 

The  declaration  as  amended  is  in  assump- 
sit. The  first  count  is  a  general  indebita- 
tus assumpsit  for  a  negro  slave,  a  tract  of 
land,  divers  sums  of    money    had    and    re- 


(a)  Co.  Lit  2»7  a.  See  voL  2.  Kite's  Heirs  v.  Wil- 
son. &C. 

•See  generally,  monog-raphic  note  on  "Executors 
ana  Administrators"  appended  to  Rosser  v.  Depriest 
5  GraiL  (L  The  principal  case  was  cited  in  Brooke 
V.  Shelly.  4  Hen.  &  M.  8». 

^e  generally,  monographic  note  on  "Assumpsit" 
appended  to  Kennaird  y.  Jones,  9  Gratt  18a 


ceived,  and  divers  sums  of  money  laid  out 
and  expended.  The  sum  in  which  the 
intestate  is  said  to  be  indebted  on  all  these 
accounts  is  2501.  but  the  amount  of  each  is 
not  distinguished.  The  second  count 
378  is  quantum  valebat  for  a  *negro  slave 
sold  and  delivered.— The  third  is  a 
special  indebitatus  assumpsit,  stating  that 
the  intestate  had  given  an  order  on  Hill  and 
others,  executors  of  his  father,  directing 
them  to  pay  the  plaintiff  501.  lis.  8d.  out  of 
his  part  of  his  father's  estate:  that  the  in- 
testate afterwards  fraudulently  prevented 
the  plaintiff  from  receiving  this  sum,  and 
himself  received  it,  by  reason  whereof  he 
became  liable  to  pay,  &c.  and  in  considera- 
tion thereof  assumed,  &c. 

The  defendant  pleaded  to  the  original  dec- 
laration non  assumpsit,  and  non  assumpsit 
within  five  years.  These  pleas  were  not 
withdrawn,  but  a  new  plea  of  non  assump- 
sit appears  to  have  been  put  in  to  the 
amended  declaration. 

A  verdict  was  found  for  the  defendant 
and  judgment  entered  accordingly.  The 
plaintiff  filed  a  bill  of  exceptions,  which 
states,  that,  at  the  trial  of  the  cause,  he 
offered  in  evidence  an  account  containing 
debits  and  credits,  which  is  stated  at  large ; 
(the  charges  in  which  bear  date  previous  to 
the  year  1787;)  and  a  deed  of  bargain  and 
sale  in  the  usual  form,  from  the  plaintiff  to 
the  defendant's  intestate,  for  a  tract  of  land, 
with  a  receipt  for  the  purchase  money  in- 
dorsed, bearing  date  on  the  28th  September, 
1797 ;  and  moreover  proved  by  oral  testimony 
that  the  land  charged  in  the  account  was 
the  same  land  conveyed  by  the  deed ;  that 
the  intestate  died  in  May,  1798;  that, 
twelve  or  thirteen  months  before  he  died  he 
told  a  creditor  of  the  plaintiff  that  he 
would  pay  the  plaintiff's  debts,  that  the 
plaintiff  proved  by  said  creditor  that  the 
defendant's  intestate  told  him  he  had 
bought  land  of  the  plaintiff,  and  would 
pay  his  debt  to  him,  amounting  to  above 
201.  that  it  was  afterwards  paid,  not  by  the 
defendant's  intestate,  but  by  a  certain 
John  Hoskins ;  and  that,  within  five  years 
before  his  death,  the  said  intestate  bought 
of  the  plaintiff  five  acres  of  land,  worth 
thirty  shillings  the  acre ;  that  the  defendant 
moved  the  Court  to  expunge  all  the  charges 
in  the  account  dated  five  years  before  the 
death  of  the  intestate,  which  the  Court  de- 
cided should  be  done,  and  directed  the  Jury 
to  disregard  the  charges  in  the  said  ac- 
count. 

Randolph,  for  the  appellant.  The  ques- 
tion does  not  depend  on  the  genuineness 
of  the  account,  but  on  the  instructions  of 
the  Court,  by  which  the  Jury  were  directed 
to  disregard  the-  items,  and  thereby  the 
plaintiff  was  prevented  from  going  into  his 
proofs  before  the  Jury.  The  County  Court 
ought  to  have  exercised  its  own  discretion, 
and  not  left  it  to  the  Jury  to  expunge 
379  the  items.  The  law  *is  express  upon 
this  subject,  (b)  Notwithstanding 
the  language  of  the  law  is  explicit  that  the 
Court  shall,  in  suits  brought  on  open  ac- 
counts against  executors  or  administrators, 
cause  every  item  to  be  expunged  which  ap- 
pears to  have  been  due  ^ve  years  before 
the  death  of  the  testator  or   intestate,    yet. 


(b)  See  Rev.  Code,  vol.  1.  c.  02,  s.  56.  p.  167. 
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there  are  cases  in  which  it  may  be  neces- 
sary to  retain  them:  for  instance,  where  a 
person  comes  within  some  of  the  exceptions 
of  the  law ;  or  where  there  has  been  a  subse- 
quent assumpsit  within  the  iive  years. 

If  any  items  of  debit  be  expunged,  corre- 
spondent items  of  credit  ought  also  to  be 
expung'^d.  In  this  case,  there  are  credits 
dated  on  the  same  day  with  debits  amount- 
ing to  the  same  sum.  Subjects  which  are 
correlative   ought    to   share  the  same  fate. 

The  item  of  the  draft  on  Hill  &  Co.  stands 
on  a  writing,  and  not  on  an  open  account. 
It  consequently  ought  not  to  have  been 
expunged. 

With  respect  to  the  item  for  a  tract  of 
land,  it  was  something  more  than  a  mere 
matter  of  account :  the  deed  shews  the  cause 
of  the  debt,  and  the  claim  may  be  traced 
back  to  that  instrument.  This  debit  was 
created  in  less  than  five  years  before  the 
death  of  the  intestate ;  and  the  receipt  for 
the  purchase  money,  being  a  mere  matter 
of  form,  would  not  prevent  a  recovery. 

JUDGE  LYONS  asked  whether  general 
indebitatus  assumpsit  would  lie  for  the 
price  of  a  tract  of  land.  He  had  always 
understood  the  practice  to  be,  to  bring  a 
special  action,  stating  the  circumstances  of 
the  contract. 

Wickham,  for  the  appellee.  It  was  impos- 
sible for  the  County  Court  to  have  decided 
otherwise  than  it  did.  The  law  is  positive 
that  such  items  as  bear  date  five  years  be- 
fore the  death  of  the  testator  or  intestate, 
shall  be  expunged.  As  to  the  objection 
that  the  Court  directed  the  Jury  to  disregard 
the  items,  it  cannot  seriously  be  relied  on. 
The  law  does  not  dii^ect  any  one  of  the 
magistrates  to  perform  the  manual  operation 
of  expunging  the  items,  and  it  is  physically 
impossible  for  all  to  do  it.  The  direction 
of  the  Court  to  the  Jury,  was  substantially 
the  same,  as  if  the  act  had  been  performed 
by  the  Court  itself.  But,  in  effect,  the 
Court  did  it ;  because  the  Court  directed  it 
to  be  done.  It  would  be  strange,  indeed,  if 
the  Court  should,  in  a  mere  formal  manner, 
erase  the  items  of  an  account,  and  still 
leave  it  to  the  Jury  to  decide  on  the  evi- 
dence respecting  them.  It  is  said, 
however,  that  circumstances  may 
380  *occur  which  would  render  it  improper 
to  adhere  to  the  strict  letter  of  the 
law;  such  as  parties  coming  within  the  ex- 
ceptions of  the  act,  or  a  reacknowledg- 
ment  of  the  debt  within  five  years  before 
the  death  of  the  testator.  It  is  admitted 
that  this  last  is  an  important  question  ;  and 
whenever  it  shall  come  directly  before  the 
Court,  it  will  deserve  a  very  serious  consid- 
eration. But  it  does  not  occur  in  the  pres- 
ent case. 

Whether  the  corresponding  credits  ought 
to  have  been  struck  out  or  not  is  of  no 
consequence,  in  this  case  as  all  the  items 
bear  date  more  than  five  years  before  the 
death  of  the  intestate.  The  plaintiff  had 
no  debits,  and  the  defendant  could  not  have 
had  a  judgment  for  his  credits. 

General  indebitatus  assumpsit  will  not  lie 
for  the  use  and  occupation  of  land,  because 
it  savours  of  the  realty ;  a  fortiori  it  will 
not  lie  for  the  price  of  the  land  itself. 
The  receipt  for  the  purchase  money  is  said 
to  be  merely  formal ;  but  still  a  man  cannot, 


in  a  Court  of  law,  go  into  evidence  to  con- 
tradict his  own  deed  under  hand  and  seal. 
The  mere  general  declarations  of  the  in- 
testate, that  he  would  pay  the  debts  of  the 
plaintiff,  has  no  weight.  They  cannot  be 
applied  to  this  demand;  and  he  might  have 
intended  to  become  his  security  for  the 
payment  of  his  debts  to  others. 

But,  independently  of  the  act  of  Assem- 
bly, this  account  ought  not  to  have  gone 
to  the  Jury.  Nothing  can  go  in  evidence 
to  the  Jury,  unless  it  applies  to  some 
count  in  the  declaration.  The  item  for  the 
price  of  the  land  ought  to  have  been  struck 
out,  because  it  is  a  subject  for  which  an 
action  is  not  sustainable,  in  the  form  in 
which  this  suit  was  brought.  Here 
are  four  distinct  causes  of  action  blended  in 
one  count;  and,  if  general  indebitatus  as- 
sumpsit will  not  lie  for  the  land,  then  the 
mere  circumstance  of  blending  that  subject 
with  others  and  demanding  one  entire  sum 
vitiates  the  whole  count. 

The  count  upon  the  order  on  Hill  &  Co. 
could  not  be  supported,  because  it  states  no 
consideration  whereon  to  found  an  assump- 
sit. 

Randolph,  in  reply.  As  to  the  objection 
that  general  indebitatus  assumpsit  will  not 
lie  for  the  price  of  a  tract  of  land ;  suppose 
after  making  the  deeds,  in  which  the  receipt 
of  the  purchase  money  is  formally  acknowl- 
edged, the  vendee  promises  to  pay  it,  would 
not  this  be  a  sufficient  foundation  for  an 
assumpsit?  On  the  same  principle,  if  a 
capias  ad  satisfaciendum,  be  taken  out,  and 
on  a  promise  of  payment  by  the  debtor 
the  execution  is  suspended  by  the 
381  *creditor,  although  another  execu- 
tion cannot  issue,  yet  an  action  may 
be  maintained  on  the  promise.  The  item 
for  the  land  is  charged  within  less  than 
five  years  before  the  death  of  the  intestate, 
and  therefore  ought  not  to  be  expunged. 
But  it  is  said,  that  the  whole  count  in  which 
the  price  of  the  land  is  declared  for  is  viti- 
ated, because  that  subject  is  introduced  into 
it.  Is  there  any  reason  why  all  matters 
which  may  be  consolidated  in  one  declara- 
tion, may  not  be  blended  in  one  count? 
The  objection  has  no  principle  to  support 
it.  Besides,  this  is  not  the  time  to  make 
an  objection  to  the  declaration :  it  should 
have  been  done  by  a  demurrer. 

Curia  advisare  vult. 

Wednesday,  July  1.  By  the  whole  Court, 
consisting  of  JUDGES  LYONS,  FLEM- 
ING, and  TUCKER,  (JUDGE  ROANE  be- 
ing absent,  occasioned  by  indisposition, ) 
the  judgment  of  the  District  Court  was 
affirmed.  

Overs treet  and  Another  v.  Marshall. 

Wednesday,  July  1. 1807. 

Bond  with  Condition— Action  on— Form  of  Judgment.* 

—A.  executes  a  writing  oblisratory  to  B.  for  the 
payment  of  tobacco,  under  a  pecuniary  penalty, 
with  a  condition  annexed,  that  it  shall  be  void  If 
C.  shall  pay  the  tobacco,  or  its  value  to  A.  In  an 
action*  hrouarht  on  this  writing  the  declaration 
assifirns  a  breach  of  the  condition,  and  the  defend- 
ant pleads  payment  The  verdict  and  Judgrment 
ought  to  be  for  the  penalty,  to  be  discharged  by 
payment,  not  of  the  tobacco  with  interest  there- 
upon, but  of  damages,  for  breach  of  the  condition. 
Same-Scaling  tlie  Penalty.— The  penalty  of  such  a 


*See  monographic  note  on  "Bonds"  appended  to 
Ward  V.  Churn,  18  GratU  801. 
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wrltliur  obligatory,  wbere  It  was  executed  In  the 
time  of  depreciated  paper  money,  ouffbt  to  be 
reduced  by  the  scale. 

Marshall     brought     an    action    of    debt 
against   Overstreet    and    Holcombe    in  the 
District    Court    of    Prince    Kdward.      The 
declaration  set  forth,  that,  on  the    18th    of 
April,  1781,  the  defendants  gave  their  writ- 
ing obligatory  to  the  plaintiff,  for  the  pay- 
ment of  14,000  pounds  of  tobacco,  under  the 
penalty  of  20,0001.   lawful    money    of    Vir- 
ginia,   with    condition    to    be    void,  if  the 
state  of  Virginia  should  pay  unto  the  plain- 
tiff 14,000  pounds  of  tobacco,    or  the   value 
theteof,  for  a  certificate    which  he   had   re- 
ceived from  the  defendant,  Overstreet ;  and 
assigned    for  breach,  that  neither  the  state 
nor  the  said  defendants   had   paid    the    to- 
bacco to  the  plaintiff,  although  the  defend- 
ant,  Overstreet,  had   possessed    himself  of 
the  certificate,    and   applied  it   to  his  own 
ttse.    The  defendants  pleaded   ** payment," 
on    which    issue    was   joined.      The    Jury 
found    a    verdict     for     the    plaintiff,    and 
assessed  damages  to  one  penny;  and  there- 
upon judgment  was  entered  for    20,0001.  to 
be  discharged  by    the    payment    of   14,000 
pounds  of   inspected  tobacco,  with    interest 
at  five  per  cent,  from    the    18th    of   April, 
1781,  till    payment    with    the  damages  and 

costs. 
382         *To  this  judgment  a  writ  of  super- 
sedeas was  obtained  by  Overstreet  & 
Holcombe. 

Wickham,  for  the  plaintiffs  in  error,  con- 
tended that  the  penalty  of  the  bond  ought 
to  have  been  scaled,  according  to  the  act  of 
Assembly  passed  in  1781.  (a)  The  verdict 
of  the  Jury  had  no  reference  to  the  currency 
in  which  the  bond  was  given ;  and  of  course 
the  first  section  of  the  act  of  1781,  just 
cited,  cannot  apply  so  as  to  permit  the  debt 
to  be  settled  on  equitable  principles.  The 
penalty,  being  the  debt,  in  law,  must  be 
scaled,  although  the  condition  be  for  the 
payment  of  tobacco.  On  the  same  princi- 
ple it  was  decided,  that  the  scale  should  be 
applied  to  a  guardian's  bond. 

The  penalty  of  the  bond  being  in  money, 
the  condition,  which  was  for  the  payment 
of  tobacco,  was  collateral  to  the  bond ;  and, 
for  that  reason,  as  well  as  on  account  of  the 
form  in  which  the  plaintiff  thought  fit  to 
declare,  the  judgment  ought  to  have  been 
given  for  the  penalty  of  the  bond,  to  be  dis- 
charged by  the  payment,  not  of  tobacco, 
but  of  such  damages  in  money  as  should 
have  been  assessed  by  the  Jury ;  and  no 
judgment  could  lawfully  be  given  until  such 
assessment.  At  common  law,  tobacco 
stood  on  the  same  footing  with  wheat  or 
any  other  commodity ;  and  the  same  kind 
of  action  ought  to  have  been  brought  for  its 
recovery.  The  act  of  Assembly,  (b)  indeed, 
puts  tobacco  on  a  different  footing  from 
other  commodities,  and  allows  an  action 
of  debt  to  be  maintained  on  a  bond  given 
for  the  payment  of  it ;  but,  that  being  an 
innovation  on  the  common  law,  the  act 
must  be  strictly  pursued.  In  this  case  the 
suit  is  on  the  penalty  of  the  bond  for 
money.  It  is,  consequently,  not  embraced 
by  that  law,  but  by  the  act  which  directs  the 
mode  of  proceeding  on  bonds  with  a  coUat- 


(a)  Chan.  Rev.  147. 

(b)  Rey.  Code,  c  29,  sect.  8.  p.  86. 


eral  condition. (c)  A  collateral  condition 
is  defined  in  Coke  on  Littleton  to  be,  where 
the  condition  is  collateral  to  the  penalty. 

But  there  are  other  circumstances  which 
make  the  condition  of  this  bond  collateral: 
— the  obligor  is  to  pay,  in  the  event  that 
the  state  of  Virginia  does  not : — it  is  also  in 
the  alternative,  either  to  pay  money  or  to- 
bacco; and,  in  this  case,  the  party  has 
not  his  choice  to  demand  which  he  pleases, 
because  there  is  no  day  limited. 

No  part  of  the  record  or  proceedings  war- 
ranted the  giving  judgment  for  interest  on 
the  tobacco,  from  the  date  of  the  bond,  or 
from    any  other  definite   period,   be- 

383  cause,  tobacco  *being   merely  a  com- 
modity, the  obligor  was  not  bound  to 

carry  it  to  the  obligee,  and  interest  would 
not  run,  till  a  demand  was  made. 

Hay,  for  the  defendant  in  error.  The 
bond  was  to  pay  tobacco,  under  a  pecun- 
iary penalty; — of  course  it  was  a  tobacco 
debt.  There  was  a  contract  annexed,  that, 
if  the  state  should  pay  the  debt,  the  obliga- 
tion should  cease.  The  practice  in  the  old 
General  Court  was  said  to  be,  to  enter  up 
judgment  for  the  penalty,  to  be  discharged 
by  the  tobacco  mentioned  in  the  condition. 

Until  application  was  made  to  the  state, 
it  was  a  tobacco  contract;  and  upon  the 
failure  of  the  state  to  pay,  the  appearance 
of  the  contract  was,  indeed,  changed,  but 
it  remained  substantially  the  same ;  and  the 
bond  might  have  been  discharged  by  the 
payment  of  14,000  pounds  of  tobacco. 

This  case  comes  within  the  provisions  of 
the  latter  clause  of  the  act  of  Assembly  last 
quoted  by  Mr.  Wickham,  which  directs,' 
that  in  actions  brought  on  bonds  for  the 
payment  of  money,  judgment  shall  be  en- 
tered for  the  penalty,  to  be  discharged  by 
the  principal  sum  expressed  in  the  condi- 
tion, with  interest. 

In  England  judgment  could  only  be  en- 
tered for  the  penalty,  to  be  discharged  by 
the  principal  sum  of  money  expressed  in  the 
condition,  with  interest;  because,  in  that 
country,  tobacco  is  only  a  commodity;  but, 
here,  the  law  authorises  an  action  of  debt 
for  its  recovery.  Hence,  in  England,  the 
condition  of  a  bond  to  pay  tobacco  would 
be  collateral ;  but  in  this  country  it  would 
not,  because  it  would  only  be  to  pay  what 
the  law  authorises  you  specifically  .  to  re- 
cover. English  authorities,  therefore,  do 
not  apply.  As,  in  this  country,  judgment 
may  be  entered,  and  execution  issued  for 
tobacco,  there  is  no  good  reason  why  the 
judgment  should  not  be  entered  as  it  has 
been  in  this  case. 

There  was  no  necessity  for  the  Jury  to 
inquire  into  the  value  of  the  tobacco,  be- 
cause a  judgment  may  be  rendered  for  to- 
bacco itself.  The  comparison  of  tobacco 
with  wheat  would  be  just  in  England,  but 
not  in  this  country :  for  here  you  can  obtain 
judgment  for  tobacco  but  not  for  wheat ;  nor 
can  you  get  judgment  for  either  in  Eng- 
land. The  true  definition  of  a  bond  with  a 
collateral  condition  is,  where  the  condition 
is  for   a  thing  for  which  debt   will  not  lie. 

If  the  stipulation    be,  that  a  third  person 
shall  pay  a    sum  of  money,    it   is  not   col- 
lateral;   nor    would  it    be    necessary 

384  *for  a  Jury  to  inquire  into  the    value 


(c)  See  Rev.  Code,  c.  70,  sect  21,  p.  110. 
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of  the  thing;  because,  being  money, 
the  value  is  already  ascertained.  But,  if 
the  condition  be,  that  a  specific  act  shall 
be  performed  by  a  third  person,  it  is  col- 
lateral. 

The  payment  not  having  been  made  by 
the  State,  the  parties  were  thrown  back  on 
their  original  bond,  as  if  no  such  stipula- 
tion had  been  annexed  thereto ;  and  Marshall 
had  a  right  to  demand  interest,  which,  be- 
ing only  at  five  per  cent,  was  less  than  he 
would  have  received,  if  payment  had  been 
made  by  the  State. 

The  essence  of  this  contract  was  for  the 
payment  of  tobacco — the  bond  is  expressly 
for  the  payment  of  14,000  pounds  of  tobacco, 
under  a  pecuniary  penalty;  of  course,  the 
scaling  law  does  not  apply  to  it ;  nor  is  it 
within  the  reason  of  a  guardian's  bond, 
which  is  for  the  payment  of  money. 

The  law  ought  to  be  literally  interpreted; 
and,  where  the  contract  was  originally  for 
tobacco,  it  would  be  highly  unjust  to  de- 
feat the  party  of  his  just  claim  to  tobacco, 
even  if  the  form  of  the  contract  was  subse- 
quently changed,  which  is  not  the  case 
here. 

Wickham,  in  reply.'  The  stipulation  an- 
nexed must  be  considered  as  part  of  the 
condition  of  the  bond.  The  case  of  Gordon 
v.  Frazier  and  Cosbie(a)  proves  this,  and 
was  a  stronger  case  than  the  present. 
There,  the  obligees  alone  made  an  indorse- 
ment on  the  bond;  here,  the  stipulation 
was  in  the  body  of  the  instrument,  and 
the  act  of  both  parties. 

The  condition  of  an  obligation  is  always 
collateral  where  it  is  to  pay  or  deliver  a  thing 
different  in  its  nature  from  the  penalty, 
or  where  an  act  is  to  be  performed  by  a 
third  person. 

In  this  case  there  being  no  liability  on 
the  obligors,  till  there  was  a  default  on  the 
part  of  the  State,  and  notice  thereof  given, 
no  interest  could  accrue  till  such  notice, 
and  a  demand  made. 

The  scale  of  depreciation  certainly  applies 
to  this  case :  for  judgment  could  not  have 
been  entered  otherwise  than  for  the  penalty, 
and,  of  course,  ought  to  have  been  accord- 
ing to  the  scale. 

Thursday,  July  2. — By  the  Court,  consist- 
ing of  Judges  Lyons,  Fleming,  and  Tucker, 
(Judge  Roane  being  absent,  occasioned  by 
indisposition,)  the  judgment  of  the  District 
Court  was  unanimously  reversed ;  because, 
^^the  plaintiffs  in  error  having  pleaded 
385  'payment,'  and  the  Jury,  *having 
found,  that  the  debt  was  not  paid  to 
the  defendant  in  error,  should  have  assessed 
damages  from  the  breaches,  assigned  in  the 
declaration,  of  the  agreement  in  the  con- 
dition of  the  obligation  mentioned,  and 
judgment  should  have  been  entered  for  the 
penalty  of  the  bond,  which,  being  in  the 
time  of  depreciated  paper  money,  should 
have  been  reduced  to  specie,  according  to 
the  scale,  as  settled  by  law,  at  the  date  of 
the  said  bond ;  and,  when  so  reduced,  to  be 
discharged  by  the  payment  of  the  damages 
assessed  by  the  Jury,  and  the  costs,  and 
not  by  the  payment  of  the  tobacco,  which 
the  State  of  Virginia  was  to  pay  in  dis- 
charge of  the  said  bond,  according  to  the 
condition  thereof." 


(a)  2  Wash.  130. 


Price's  Executor  v.  Warren,  Adnninistrator 
of  Fuqua.* 

Wednesday,  July  1, 1807. 

New  Trl»lt--Affld«vlt  of  Jurors.t— A  new  trial  ought 
not  to  be  framed  on  tbe  affidavits  of  two  of  the 
Jurors,  that  they  were  Influenced  in  their  verdict 
by  information  iriven  by  one  of  their  own  body  in 
the  Jury-room. 

Warren,  as  administrator  of  Fuqua, 
brought  an  action  of  debt,  in  the  District 
Court  of  Prince  Edward,  against  the  exec- 
utor of  Price,  on  a  bond  executed  in  the 
year  1772,  by  his  testator,  in  the  penalty  of 
4001.  conditioned  for  the  payment  of  2001. 
The  defendant  pleaded  payment,  on  which 
issue  was  joined;  and  a  general  verdict  and 
judgment  were  rendered  for  the  plaintiff, 
with  interest  at  five  per  cent,  for  twenty 
years,  one  penny  damages,  and  the  costs. 

The  defendant,  after  judgment,  filed  a 
bill  of  exceptions  in  the  following  words : — 
(**Upon  a  motion  for  a  new  trial:) — Pre- 
sumptive payment  was  urged,  in  this  cause, 
from  the  length  of  time ; — a  motion  was 
made  by  the  defendant's  counsel  for  a  new 
trial,  stating  two  jurymen  had  declared, 
that  one  of  their  own  body,  who  was  not 
examined,  said  in  the  jury  room,  that  he 
knew  the  testator  of  the  defendant,  and 
that  he  was  so  accurate  a  man  in  his  affairs,, 
that  he  would  have  taken  a  receipt  on  the 
bond  if  it  had  been  paid,  and  that  two  of 
the  jurors  declared,  that  this  circumstance 
alone  influenced  them  to  find  for  the  plain- 
tiff; which  the  plaintiff's  counsel  admitted 
as  if  proved  by  affidavits  of  two  of  the  jury- 
men, which  motion  was  overruled  this  7th 
day  of  April,  1802;  because  it  would  be 
dangerous  to  admit  a  ^lew  trial  on  such 
information  from  the  jurymen,  and 
386  the  new  trial  *in  this  cause  would  be 
against  the  justice  of  the  case,  to 
which  opinion,"  Ac. 

To  the  judgment  of  the  District  Court  a 
writ  of  supersedeas  was  awarded. 

Hay,  for  the  plaintiff  in  error.  This  case 
depends  on  a  principle  settled  in  the  case 
of  Cochran  v.  Street(b) — The  rule  of  law  is 
positive,  that  a  juror  knowing  any  thing 
relative  to  the  point  in  issue  must  give  tes- 
timony in  open  Court.  The  propriety  of 
this  rule  is  obvious,  because  where  evidence 
is  offered  by  one  party  it  ^may  be  repelled 
by  the  other;  but  if  the  Jury  find  their 
verdict  on  testimony  not  known  to  the  par- 
ties, they  may  be  influenced  by  a  view  of 
the  case  which  neither  party  expected,  and 
which,  if  made  known  in  Court,  might  be 
proved  to  be  erroneous.  In  this  case  it  'waa 
peculiarly  necessary  that  the  rule  of  law 
should  have  been  observed.  The  bond  was 
dated  in  1772;  and  the  Court  would  have 
instructed  the  Jury  to  find  for  the  defend- 
ant, on  the   presumption    arising  from  the 


•For  sequel  of  the  principal  case,  see  Price  v. 
Fuaua.  4  Munf.  68. 

tNcw  Trials.— See  Grenerally,  monoinraphic  noU  on 
"New  Trials"  appended  to  Boswell  v.  Jones.  1  Wash. 
322. 

i Verdict— Impeachment  by  Jurors.— On  this  subject, 
see' notes  to  Carr  v.  Masrruder,  2  Pat  &  H.  107: 
foot-note  to  Com.  v.  M'Caul,  1  Va.  Cas.  275;  foot-not^ 
to  Cochran  v.  Street,  1  Wash.  79:  foot-noU  to  Steptoe 
V.  Flood,  81  GratL  328;  monographic  notion  "Juries'* 
appended  to  Chahoon  t.  Com.,  20  Gratt  738. 

The  principal  case  was  cited  on  the  subject  In 
Thompson  v.  Com..  8  Gratt  666:  Bull  ▼.  Oom.,  14 
Gratt  630:  State  v.  Cartrisrht.  20  W.  Va.  48. 

(b)  1  Wash.  79. 
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length  of  time;  but  they  found  a  verdict  on 
evidence  of  which  the  Court  knew  nothing. 
The  only  difference  between  this  case  and 
that  of  Cochran    v.    Street    is,    as    to    the 
number  of   jurors   whose    aflQdavits    go    to 
prove  the  irregularity  of  the  course  pursued 
by  their  own  body.     The  case  from  Durnf. 
and  East,  mentioned    by  the   President,  in 
delivering  the  opinion  of  the  Court,  (where 
a  new  trial  was  refused  upon  the  affidavits 
of  two   of   the  jurors  stating,  that  the  case 
was  decided  by  cross  and    pile, )    depended 
on  quite    different    principles.     There    the 
evidence  went    to    prove    misbehaviour  in 
the  Jury,  and  had  no  relation  to  the  merits 
of  the  case.     In   -the    case    of   Cochran    v. 
Street  the    verdict    was  objected  to,  on  the 
ground  that  four  of  the  jurors,  (whose  affi- 
davits were    taken,)  were    opposed  to  any 
damages,  and  yielded  to  the  verdict  from  a 
mistaken  idea  that  a   majority    must    gov- 
ern.   It    was  so    improbable    that    a  juror 
should    be    thus  ignorant  of  his  rights  and 
his  duties,  that  strong  evidence  was  required 
to  establish  the  fact,  and  a  majority  of  the 
Jury   confirmed    the    truth    of  the  circum- 
stance to  which  those  four  had  deposed.     In 
this  case  there  was  no  improbability  in  one 
of  the  juror's  having  given  evidence  to  the 
rest  after  they   had   retired  from  the    bar. 
The  policy  of  the  law,  therefore,  which  re- 
quires the  concurrence  of  a  great   number 
of  the    Jury  to  impeach  the  verdict  did  not 
apply  to  prevent    the   Court  from  granting 
a  new  trial   on    the    affidavits    of  the    two 

jurors. 
387  ''Wickham,  for  the  defendant  in 
error.  The  case  of  Cochran  v.  Street, 
which  has  been  relied  on  by  Mr.  Hay,  is  a 
conclusive  authority  against  him.  There 
the  Court  set  aside  the  verdict,  expressly 
on  the  ground  that  it  was  founded  in  mis- 
take, which  was  positively  sworn  to  by 
four  of  the  jurors,  and  their  testimony  was 
supported  by  a  great  majority  of  the  others, 
If  the  affidavits  of  two  jurors  would  be 
sufficient  to  set  aside  a  verdict,  that  num- 
ber might  be  often  tampered  with. 

The  jury,  in  this  case,  were  not  in- 
fluenced by  any  facts  which  appeared  in  evi 
dence  in  Court,  but  were  regulated  by  their 
own  opinions  only :  and  to  this,  objections 
are  made.  But  for  what  purpose  is  a  Jury  of 
the  vicinage  required  by  the  laws  of  this 
country?  One  of  the  excellencies  of  this 
regulation  is,  that  the  Jury,  being  ac- 
quainted with  the  characters  of  the  parties, 
are  more  able  to  draw  proper  inferences  from 
the  transaction.  But  1  principally  rely  on 
the  dangerous  tendency  of  suffering  a  ver- 
dict to  be  disturbed  by  the  evidence  of  so 
small  a  number  of  the  Jury. — Again,  the 
granting  of  a  new  trial  is  to  be  exercised 
by  the  Court  with  sound  discretion  ;  and  a 
new  trial  ought  not  to  be  granted  against 
the  justice  of  the  case. 

Thursday,  July  2. — The  judgment  was 
unanimously  affirmed  by  the  Court  con- 
sisting of  all  the  Judges. 


Pegram  v.  Isabel  I.* 

Wednesday,  July  8, 1807. 

Satt  for  Freedom— Uncertsin  Verdict— Cue  at  B«r.- 

In  a  suit  for  freedom.  If  the  Jury  And  a  verdict 

*For  sequel  of  the  principal  case,  see  Peffram  v. 
IsabellSHen.  &  M.  108. 


for  the  plaintiff,  subject  to  the  opinion  of  the 
Court,  upon  a  question  whether  the  record  of 
another  suit.  In  which  the  plaintiff's  mother  re- 
covered freedom,  (not  asrainst  the  defendant  but 
another  person,)  is  conclusive  evidence  (as  be- 
tween the  parties  to  the  present  action.)  that  the 
plaintiff's  mother  wan  a  free  woman:  but  do  not 
state  that  the  plaintiff  was  born  after  her  mother 
was  entitled  to  freedom,  or  that  her  mother  was 
born  free:  the  verdict  is  uncertain  and  Insuffi- 
cient, and  a  venire  de  novo  ouirht  to  be  awarded. 
5Mne— Evidence— Record  of  Previous  Recovery  of 
Freedom  by  Ancestort— Quore.— How  far,  in  a  suit 
for  freedom,  can  the  record  of  a  previous  recov- 
ery of  freedom  by  a  female  ancestor  of  the  plain- 
tiff (not  ag^alnst  the  defendant,  but  another 
person)  be  fflven  In  evidence  ? 

This  was  an  appeal  from  a  judgment  of 
the  District  Court  of  Petersburg. 

Isabell,  styling  herself  an  Indian  and  a 
pauper,  presented  her  petition  to  the  Court, 
(which  petition  was  inserted  in  the  record,) 
praying  to  be  permitted  to  prosecute  her 
suit,  in  forma  pauperis,  for  the  recovery  of 
her  freedom,  against  Elizabeth  Pegram  who 
detained  her  in  slavery.  Her  petition  be- 
ing allowed,  and  counsel  assigned  her,  she 
commenced  an  action  of  trespass,  assault 
and  battery,  and  false  imprisonment.  The 
defendant  pleaded  that  the  plaintiff  was  her 
slave;  and  the  plain tifiP replied  that  she  was 
free ;  whereupon  issue  was  joined.  At  the 
trial  of  the  cause,  the  counsel  for  the  plain- 
tiff offered,  '*as  cpnclusive  evidence  that 
Nanny  (whom  he  proved  to  be  the 
388  mother  *of  the  plaintiff)  was  entitled 
to  her  freedom,  a  record*'  (which  he 
set  out  in  haec  verba)  of  a  suit  in  the  said 
District  Court,  in  which  Nanny  and  others 
had  recovered  their  freedom  from  a  certain 
Stephen  Mays :  in  which  suit  no  issue  was 
made  up  between  the  parties,  but  the  Jury 
were  sworn  upon  a  writ  of  inquiry. 

The  Jury,  in  the  case  of  Isabell  v.  Pe- 
gram found  a  verdict  for  the  plaintiff,  that 
she  was  free  and  not  a  slave,  subject  to  the 
opinion  of  the  Court  upon  the  question, 
"whether  the  said  record"  (in  the  case  of 
Nanny  and  others  v.  Mays)  **is  conclusive 
evidence,  (as  between  the  parties  to  the 
present  action,)  that  the  plaintiff's  ancestor 
was  a  free  woman.*'  The  District  Court 
was  of  opinion  that  the  law  was  for  tlie 
plaintiff,  and  gave  judgment  accordingly : 
from  which  judgment  an  appeal  was  taken 
to  this  Court. 

Hay,  for  the  appellant.  The  immate- 
riality of  the  statement  of  facts  and  finding 
of  the  Jury,  in  this  case,  is  such,  that  no 
judgment  can  be  given.  If  the  record  be 
evidence,  (which  is  not  admitted,)  and 
prove  Nanny  free,  it  does  not  necessarily 
follow  that  the  plaintiff  is  free;  because  she 
might  have  been  born  before  her  mother 
acquired  her  freedom.  The  verdict  does 
not  find  that  Nanny  was  born  free:  and,  for 
any  thing  that  appears  in  the  record,  she 
might  have  been  emancipated  after  the 
birth  of  the  plaintiff.  The  verdict  is,  con- 
sequently, insufficient,  and  a  venire  de  novo 
ought  to  be  awarded. 

If  it  were  necessary  to  discuss  the  ques- 
tion whether  the  record  between  Nanny 
and  Mays  be  conclusive  evidence,  as  be- 
tween the  parties  to  this  action,  I  should 
contend,  that,  so  far  from  being  conclusive 


tin  Preston  v.  Harvey,  2  Hen.  &  M.  67.  it  Is  said 
that,  in  the  principal  case,  the  doctrine  in  Shelton 
V.  Barbour,  2  Wash.  64,  seems  admitted,  a«  between 
parties  andprities,  by  the  counsel  on  both  sides. 
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evidence,  it  was  no  evidence  at  all.  Cases 
need  not  be  cited  to  prove,  that  a  verdict 
between  A.  and  B.  is  not  evidence  between 
C.  and  D.  A  verdict,  to  be  conclusive  evi- 
dence, must  be  between  parties  and  privies 
to  the  former  suit.  This  is  expressly  laid 
down  by  the  President,  in  delivering  the 
opinion  of  the  Court,  in  the  case  of  Shelton 
v.  Barbour,  (a)  In  this  case,  there  is  no 
privity  between  Mays,  (against  whom 
Nanny  recovered  her  freedom, )  and  Pegram 
the  present  appellant. 

George  Keith  Taylor,  for  the  appellee.  It 
would  be  a  subject  of  much  regret,  if  the 
party  should  lose  her  freedom  by  a  mistake 
of  their  counsel.  But,  if  it  be  an  error, 
it  is  in  conformity  with  the  uniform  practice 

of  the  District  Courts. 
389  *As  to  the  objection,  that  the  time 
when  Nanny  was  entitled  to  her 
freedom  does  not  appear;  it  is  obviated  by 
the  petition  of  the  appellee,  stating  that 
she  was  an  Indian.  The  point  before  the 
District  Court  was,  whether  the  plaintiff 
there,  was  an  Indian  or  not.  If  she  were 
an  Indian,  she  was  entitled  to  her  freedom, 
unless  a  right  to  retain  her  in  slavery  under 
some  particular  law  could  be  proved.  As 
she  is  thus  found  to  be  an  Indian,  all  ob- 
jection to  the  sufficiency  of  the  verdict  must 
be  at  an  end. 

The  opinion  of  the  President  in  Shelton 
V.  Barbour  will  not  be  controverted. 
Though  a  verdict  be  not  conclusive  evi- 
dence, except  between  parties  or  privies, 
yet  it  may,  in  all  cases,  be  offered  to  prove 
the  particular  fact,  for  which  it  is  intro- 
duced. If  it  were  not  so,  what  monstrous 
inconveniences  would  result  I  Suppose  the 
descendant  of  a  person  who  had  recovered 
her  freedom  be  taken  in  slavery,  and  all 
the  witnesses  were  dead,  who  could  prove 
the  right  of  the  ancestor  to  freedom?  The 
depositions  of  the  witnesses,  if  previously 
taken,  could  not  be  read,  because  not  taken 
between  the  parties  in  the  cause.  If 
the  record  of  the  recovery  of  the  ancestor 
could  not  be  read  in  evidence,  the  descend- 
ant must  forever  remain  in  slavery.  In  the 
case  of  Jenkins  v.  Tom  and  others(b)  the 
declarations  of  old  people  were  considered 
legal  testimony  to  prove  the  right  of  the 
appellees  to  freedom.  What  strange  incon- 
sistency would  it  be  to  admit  hearsay  evi- 
dence, but  not  a  record  to  prove  the  same 
fact. 

There  is  a  manifest  distinction  between  a 
record,  which  operates  as  an  estoppel,  and 
absolutely  precludes  the  party  from  making 
any  defence,  and  a  record  introduced  to 
prove  a  particular  fact,  leaving  the  party 
free  to  defend  himself  by  other  evidence. 
In  the  case  of  lyee,  executor  of  Daniel  v. 
Cook(c)  the  principle  is  recognized,  that 
a  record  may  be  introduced  as  evidence  to 
prove  a  particular  fact,  where  it  would  not 
be  conclusive. 

Hay,  in  reply.  The  question  before  the 
District  Court  was,  whether  Isabell  was 
entitled  to  her  freedom  or  not  but  the  point 
which  the  record  was  introduced  to  prove, 
was,  that    another  person  was  entitled. 

The  petition  of  the  appellee  styling  her- 


(a)  2  Wash.  C7. 

(b)  1  Wash.  128. 

(c)  1  Wash.  306. 


self  an  Indian,  is  not  evidence:  but,  if  it 
were,  it  would  leave  the  case  open  to  the 
full  force  of  my  objection,  because  she 
claims  her  freedom  as  an  hereditary 
right. 

The  record  was  not  merely  introduced  to 
prove  a  particular  fact:  for  the  Jury 
expressly  refer  it  to  the  Court  to 
390  *say,  whether  the  record  was  conclu- 
sive evidence,  as  between  Pegram 
and  Isabell,  to  prove  that  the  mother  of  Is- 
abell was  a  free  woman  ;  still  submitting  the 
abstract  question  whether  it  was  evidence 
between  the  parties. 

I  cannot  perceive  the  soundness  of  the 
law  or  logic,  that  a  record,  though  not 
evidence,  unless  between  parties  or  privies, 
yet  may  be  introduced  to  prove  the  fact 
which  it  professes  to  prove.  It  is  either 
evidence  or  not :  and  no  case  can  be  pro- 
duced where  it  has  been  admitted  under 
such  restrictions  as  are  contended  for.  In 
truth  the  record  was  no  evidence,  and  could 
not  be  introduced  to  prove  any  fact. 

The  case  of  Tom  and  Jenkins  was  very 
different  from  this.  There  hearsay  evi- 
dence was  admitted  to  prove  a  pedigree, 
which,  considering  the  indulgence  allowed 
to  paupers  in  tracing  their  descent,  might 
not  be  improper.  In  Hudgins  v.  Wrights(d} 
it  was  decided  that  a  claim  for  freedom 
might  be  established,  although  the  proofs 
did  not  agree  with  the  case  stated. 

The  consequences  would  be  fatal,  indeed, 
if  the  mere  inquest  of  a  jury,  sworn  on  a 
writ  of  inquiry,  should  be  conclusive  evi- 
dence of  freedom.  A  person  anxious  to 
give  freedom  to  slaves  might  suffer  the 
ancestor  to  recover  a  judgment  by  default, 
and  then  offer  a  record  of  that  judgment,  as 
conclusive  evidence  against  some  other 
person,  not  a  party  to  the  suit,  and  holding 
some  of  the  descendants  in  slavery.  In  the 
present  case.  Mays  might  have  suffered 
Nanny  to  recover  her  freedom,  whether 
right  or  not:  for  it  appears  that  he  made 
no   defence. 

Thursday,  July  9.  The  President  deliv- 
ered the  unanimous  opinion  of  the  Court, 
(all  the  Judges  being  present,)  **that  the 
case  stated  and  referred  to  in  the  verdict  of 
the  Jury,  in  this  cause,  was  too  imperfect 
for  this  Court  to  determine  the  question  of 
law  arising  upon  it."  Verdict  set  aside 
and  a  new  trial  granted. 


Whiting  V.  Daniel   and  Others.(l) 
Wednesday.  July  8, 1807. 

Deeds— Insertion  of  Date  by  Donee  after  Delivering— 
Effect.*— A  deed  of  conveyance  for  slaves  haTing- 
been  slsraed,  sealed,  and  delivered,  with  a  blank 
left  for  the  date,  the  donee  afterwards  inserted 
the  date:  no  fraud,  or  Imposition  appearing  to 
have  been  practiced  in  obtaining  it,  and  no  evil 
design  in  filling  up  the  blank,  the  deed  was  ad- 
Judged  to  be  good;  the  date  not  being  a  material 
part  thereof. 


(d)  Ante,  p.  184. 

(1)  See  at  the  end  of  the  decisions  of  this  term. 
the  rule  of  Court,  adopted,  in  this  case,  with  re- 
spect to  the  reading  of  records  in  the  Chancery 

•Deeds— Plliing  Up  Blenk— Effect— If  a  deed  can  be 

enforced  without  filling  a  blank,  filling  it  Is  imma- 
terial. Keen  v.  Monroe,  75  Va.  488.  citing  the  prin- 
cipal case  and  Ross  v.  Overton,  8  Call  309. 

See  also,  monographic  note  on  "Deeds"  appended 
to  Fiott  V.  Com.,  12  Gratt.  664. 
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On  an  appeal  from  a  decree  of   the  Supe- 
rior Court    of  Chancery  for   the   Williams- 
burg District. 
391  *Daniel     and    twenty-three    others 

filed  their  bill  in  the  said  Court,  stat- 
ing that  they  were  the  only  slaves  of  a 
certain  Miss  Mary  Robinson,  who  on 
the  10th  of  March,  1803,  made  and  pub- 
lished her  will  in  due  form  of  law,  in  which 
is  the  following  clause:  ''After  all  my 
just  debts  and  funeral  expenses  are  paid, 
as  I  cannot  satisfy  my  conscience  to  have 
my  negro  slaves  separated  from  each  other, 
and  from  their  husbands  and  wives,  &c.  &c. 
I  desire  and  will  that  the  whole  of  them, 
that  are  my  property  at  the  (ime  of  my 
death,  as  far  as  the  law  enables  me  to  do  it, 
be  emancipated ;"  that  the  testatrix,  having 
appointed  James  Ross  and  Mathew  Whit- 
ing her  executors,  departed  this  life  in  the 
same  month ;  that  on  the  4tn  of  July,  1803, 
the  will  was  proved  in  the  County  Court  of 
Gloucester ;  though  neither  of  the  executors 
had  qualified,  nor  was  it  believed  that  they 
would,  as  more  than  twelve  mouths  had 
elapsed  since  the  death  of  the  testatrix ; 
that  the  debts  due  from  the  testatrix  were 
but  trifling ;  such  as  the  other  personal  es- 
tate was  sufiBcienttopay ;  that  Whiting  had 
taken  them  into  his  possession,  not  as  ex- 
ecutor, but  as  his  own  property ;  claiming 
them  under  a  deed  prior  in  date  to  the  will ; 
that,  upon  their  instituting  a  suit  for  the 
purpose  of  setting  up  the  will  and  vacating 
the  deed  as  fraudulently  obtained,  he  had 
forcibly  seized  them  and  put  them  on 
board  a  vessel,  with  the  avowed  object  of 
sending  them  to  the  State  of  Georgia ;  and 
that  they  were  then  on  their  way  to  that 
State ;  that  the  pretended  deed  under  which 
Whiting  claimed  was  executed  by  the  testa- 
trix under  an  idea  that  it  operated  merely 
as  a  power  of  attorney  to  enable  him  to  re- 
cover the  possession  of  the  said  slaves  from 
a  certain  William  Curtis  by  whom  they 
were  then  held ;  and  that  the  deed,  which  in 
many  places  was  left  blank,  had  been,  by 
the  said  Whiting,  altered  and  added  to  since 
the  death  of  the  testatrix,  and  had  been 
recorded  in  the  County  Court  of  Jefferson, 
many  hundred  miles  from  the  residence  of 
the  testatrix  and  of  the  defendant,  and  since 
her  death.  The  bill  prayed  an  injunction 
to  restrain  the  defendant  from  selling,  or 
in  any  manner  disposing  of  the  slaves,  or  re- 
moving them  out  of  the  jurisdiction  of  the 
Court;  that  the  deed  should  be  set  aside,  and 
that  they  might  enjoy  their  freedom  under 
the  will. 

To  the  bill  was  annexed  the  affidavit  of 
George  Ball,  who  stated  that  the  complain- 
ants were  the  slaves,  and,  he  believed,  the 
only  slaves  of  Miss  Mary  Robinson,  of  the 
county  of  Gloucester,  and  were  the  slaves 
intended  to  be  emancipated  by  her  will ; 
that  the  defendant  had  not  qualified 
392  *aa  executor,  but  had  removed  the 
slaves  from  Gloucester  to  Norfolk  or 
Portsmouth,  on  his  way  to  Georgia. 

The  answer  of  Whiting,  (after  stating 
the  existence  of  two  other  suits  brought  by 
the  same  complainants  for  the  same  object, 
one  in  the  County  Court  of  Gloucester, 
the  other  of  Norfolk,  and  praying  that 
they  may  be  removed  by  supersedeas  and 
certiorari  to  the  Superior  Court  of  Chancery 


for  the  Williamsburg  District,  and  further 
consenting,  that  such  of  the  complain- 
ants as  he  claimed  as  slaves  might  be  con- 
sidered parties,  and  have  the  benefit  of  any 
decree  made  in  this  cause,)  stated  that 
Miss  Mary  Robinson,  who  was  his  aunt, 
had  for  some  time  resided  with  her  relation, 
William  Curtis,  who  acted  as  her  agent  and 
enjoyed  the  labour  of  her  slaves  for  reason- 
able hires;  that,  on  some  difference  aris- 
ing between  them,  Curtis  turned  her 
out  of  doors;  but  still  retained  her 
slaves.  In  this  distressed  situation  she 
wrote  to  the  defendant,  then  residing 
in  the  County  of  Jefferson  requesting  him 
to  come  down  and  procure  a  habita- 
tion for  himself  and  her  in  the  County  of 
Gloucester — to  act  as  her  attorney  in  the 
recovery  of  her  slaves  from  Curtis — and 
finally  promised  that  she  would  so  provide 
that  they  should  all  become  his  property  at 
her  death ;  that  the  defendant,  well  aware 
of  the  fickleness  of  persons  in  her  situa- 
tion»  expressed  an  inclination  to  comply 
with  her  request,  but  told  her  that,  as  he 
was  to  leave  a  part  of  the  country  where  he 
was  already  settled,  he  wished  to  be  on  some 
certainty,  with  respect  to  the  promise,  be- 
fore he  changed  his  residence;  that  soon 
afterwards,  she  executed  to  him  a  letter  of 
attorney  for  the  recovery  of  the  slaves,  and, 
subsequently  a  bill  of  sale  for  the  slaves 
themselves;  that  a  blank  was  left  in  the  bill 
of  sale  for  the  insertion  of  the  name  of  a 
negro  child,  which  was  not  then  known, 
and  another  blank  for  the  day  of  the 
month,  and  the  last  numeral  for  the  date  of 
the  year;. that  the  deed  was  formally  deliv- 
ered to  the  defendant  by  the  grantor,  and, 
with  it,  one  of  the  slaves,  in  the  name  of  all 
the  rest;  that  the  negro  child  soon  after 
dying,  the  blank,  as  to  that,  was  never 
filled  up;  but,  knowing  that  his  aunt  in- 
tended to  convey  all  her  right  in  the  slaves 
to  him,  that  she  thought  she  had  done  so, 
and,  at  any  time  after  the  execution  of  the 
deed,  would  have  consented  to  the  insertion 
of  the  date,  if  required,  and  that  the  bill 
of  sale  was  executed  on  the  Saturday  after 
Good  Friday  in  April,  1802,  he  did,  in  order 
to  designate  the  date  of  the  transaction, 
insert    '*18th,"    supposing    himself,    from 

all    the    circumstances,  authorised  to 
393      do  so,    especially  as  the  omission  *of 

the  date  would  not  have  vitiated  ttie 
instrument,  and  its  insertion  was  done 
with  no  improper  design.  Believing  that 
his  title  in  the  slaves,  arising  from  the  con- 
tract, as  v^ell  as  the  bill  of  sale  and  the  deliv- 
ery of  one  of  them,  in  the  name  of  the  rest, 
was  paramount,  both  in  law  and  equity, 
to  any  interest  conveyed  by  the  will,  he 
took  possession  of  them  long  before  the  date 
of  the  will,  and  has  held  them  since,  not 
as  executor,  but  as  his  own  property.  The 
answer  admits  the  will  to  have  been  made 
(through  the  influence  of  bad  advisers)  at 
the  time  set  forth  in  the  bill,  and  that 
Mary  Robinson  died  possessed  of  sufficient 
personal  property,  other  than  her  slaves  to 
discharge  all  her  debts.  It  further  admits, 
that  the  defendant,  exercising  the  rights 
of  a  master  over  his  slaves,  was  about  to 
remove  them  to  the  State  of  Georgia,  to 
prevent  the  machinations  of  those  who  had 
inspired  them   with  a  belief  that  they  were 
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free ;  but  he  denied  that  he  could  lawfully 
be  restrained  by  the  unauthorised  endorse- 
ment of  the  clerk  of  the  Court  on  the 
subpoena,  before  the  Court  itself  had  inter- 
posed ; — which  endorsement  was  the  only 
restraining  process  with  which  he  had  been 
served  before  he  put  the  slaves  on  board 
the  vessel. 

The  depositions  and  exhibits  filed  in  this 
cause  proved,  that  Miss  Robinson,  though 
a  woman  of  '^fine  understanding,"  was 
uncommonly  **  peevish,  fretful,  and  whim- 
sical ;"  that  she  had  been  turned  out  of  doors 
by  a  relation  with  whom  she  had  lived, 
who,  notwithstanding,  retained  possession 
of  her  slaves;  whereupon  she  frequently 
complained  of  being  friendless,  and  said 
that  no  one  would  befriend  her,  till  Mr. 
Whiting,  her  nephew,  proffered  his  serv 
ices,  from  whom  she  flattered  herself  she 
should  be  comfortably  supported.  It  was 
further  proved  that  while  she  lived  with 
Whiting  he  was  very  ** attentive  and 
obliging  towards  her;"  one  of  the  wit- 
nesses, who  knew  her  temper,  said,  that  he 
^^would  not  have  boarded  her  on  any 
terms,"  another,  that  he  would  **not  have 
been  in  Whiting's  situation  for  all  her 
property."  On  the  '*day  after  Good  Friday 
in  1802,"  (which,  from  an  inspection  of 
the  almanack  of  that  year,  will  be  found 
to  have  been  the  17th  of  the  month)  Miss 
Robinson,  while  at  the  house  of  a  friend, 
(Mr.  Bay  top,)  executed  a  letter  of  attorney, 
which  bears  date  the  17th  of  April,  1802,  to 
the  defendant  Mathew  Whiting,  for  the 
purpose  of  demanding  a  settlement  of  ac 
counts  between  her  and  William  Curtis,  of 
regaining  her  slaves  then  in  his  posses- 
sion, and  of  hiring  them  out.  This  instru- 
ment was  attested  by  **John  Lewis 
394  and  James  Baytop,"  *in  the  **dining 
room"  at  the  house  of  the  latter;  the 
former  of  whom  proved  the  acknowledg- 
ment of  Miss  Robinson  to  her  seal  and 
signature,  when  he  attested  as  a  witness, 
but  he  did  not  know  the  contents ;  the  latter 
was  consulted  by  Miss  Robinson  before  the 
power  of  attorney  was  executed,  whether 
she  could  revoke  it  by  a  subsequent  act,  and 
told  her  that  she  could,  subscribed  his 
name,  as  a  witness,  and  knew  the  purport 
of  it. 

On  the  same  day,  (as  believed  by  most  of 
the  witnesses, )  and  at  the  same  house,  but 
in  a  different  room,  and  before  a  different 
witness.  Miss  Robinson  executed  a  deed  of 
gift,  (called  in  the  bill  and  answer,  a  bill 
of  sale,)  to  the  defendant  Mathew  Whiting 
her  nephew,  whereby,  in  consideration  of 
^^  natural  love  and  affection,  and  for  the 
further  consideration  of  his  supporting  her 
for  life,"  she  gave,  granted,  &c.  to  him 
all  the  negroes  belonging  to  her,  (designat- 
ing them  by  name,)  and  then  in  the  posses- 
sion of  William  Curtis:  of  which  negroes 
she  put  him  *^in  full  possession  by  deliver- 
ing to  htm  a  negro  woman  nam<>d  Judy 
at  the  time  of  sealing"  the  deed. 

This  instrument  was  attested  by  ^* James 
Kerney,  jun."  whose  deposition  stated  that, 
in  the  Spring  of  the  year  1802,  he  accom- 
panied Mathew  Whiting  from  the  County 
of  Jefferson  to  that  of  Gloucester,  and  was 
several  days  with  him  and  Miss  Robinson 
at  the  house  of  Major  James  Bay  top;   that, 


on  a  Saturday,  shortly  before  he  left  that 
County,  the  defendant  and  Miss  Robinson 
came  out  of  an  adjoining  room  into 
**Mrs.  Bay  top's  chamber,"  where  he  was 
sitting  with  several  of  the  family ;  that 
Miss  Robinson  sat  down  at  a  desk  near  the 
witness,  and  the  defendant  handed  her  an 
instrument  of  writing  which  she  looked 
over  for  some  time  and  then  signed,  and 
the  defendant  asked  the  witness  to  attest 
it,  which  he  did,  upon  Miss  Robinson's  ac- 
knowledging her  hand  and  seal,  when  in- 
terrogated to  that  effect  by  the  defendant. 
From  a  conversation  between  Miss  Robin- 
son and  the  defendant,  the  witness  under- 
stood it  to  be  a  deed  of  gift  from  her  to  the 
defendant,  for  all  her  slaves.  He  had 
since  proved  the  deed  in  the  County  Court 
of  Jefferson,  which  deed  was  the  only  in- 
strument he  ever  witnessed  between  the 
parties.  Several  of  the  family  of  Major 
Baytop  proved  the  attestation  of  the  deed 
by  James  Kerney,  jun.  **on  the  Saturday 
after  Good  Friday  in  1802,"  in  the  manner 
stated  by  him,  except  that  they  did  not  all 
know  its  contents,  and  moreover  proved, 
(as  he  stated,)    Whiting    and    he    left    the 

house  of  Major  Baytop,  the  same  day, 
395      on  their    return   up  *the  country.     It 

was  further  proven,  that  on  the  same 
day  on  which  the  deed  of  gift  was  executed. 
Miss  Robinson  called  a  negro  woman 
named  Judy  to  the  defendant,  who  gave  her 
directions  to  remain  where  she  was  till 
his  return ;  and  during  his  absence,  to  apply 
to  Major  Baytop  for  provisions  for  herself 
and  children,  who  agreed  to  furnish  them,  of 
which  fact  Miss  Robinson  was  informed. 
The  character  of  James  Kerney,  jun.  for 
probity,  honesty,  and  veracity,  was  sup- 
ported by  several  gentlemen  of  his  acquaint- 
ance, of  known  respectability.  On  the 
10th  of  March,  1803,  Miss  Robinson  made 
her  will  by  which  she  directed  all  her  slaves 
to  be  emancipated,  and  expressly  enjoined  it 
on  the  witnesses  to  keep  the  will  a  secret 
till  it  should  be  exhibited  in  the  Court  for 
probate.  She  died  on  the  14th  of  April, 
and  the  will  was  proved  in  Gloucester 
County  Court,  by  the  witnesses  thereto,  on 
the  4th  of  July,  1803.  On  the  18th  of  Au- 
gust following,  a  bundle  of  papers,  which 
had  been  lost  by  Mr.  Whiting,  was  found 
and  carried  to  Mr.  Ross,  one  of  the  execu- 
tors named  in  the  will  of  Miss  Robinson. 
At  his  request,  and  in  his  presence,  an  in- 
ventory was  made  by  Mr.  Vidal  of  all  the 
papers;  and  their  contents  noted.  Those 
among  them  which  related  to  the  present 
subject  were  the  letter  of  attorney  of  the  I7th 
of  April,  1802;  another  of  the  same  tenor 
dated  April  ISth,  1803;  a  copy  of  the  will  of 
Mary  Robinson  dated  the  10th  of  March, 
1803,  recorded  the  4th  day  of  July,  1803, 
and  attested  by  the  clerk  of  Gloucester 
Court;  an  original  letter  from  James  Ker- 
ney to  Mathew  Whiting  of  the  20th  of  April, 
1803,  in  answer  to  his  of  the  26th  of  March, 
requesting  the  attendance  of  the  said  Ker- 
ney at  Gloucester  County  Court  for  the 
purpose  of  proving  the  deed  of  Miss  Robin- 
son ;  in  which  letter  Mr.  Kerney  states  his 
recollection  of  having  attested  the  deed,  and 
the  impossibility  of  attending,  at  the  time 
required,  to  prove  it ;  a  deed  of  gHt  from 
Mary   Robinson    to    Mathew    Whiting    for 
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thirty  slaves,  besides  children,  in  which  a 
blank  was  left  for  the  name  of  one  of  the 
children,  the  date  of  the  month  blank,  and 
that  of  the  year  not  entirely  filled  up,  thus: 

— *  'set  my  hand  and  seal  this  day  of 

April,  180  " 
'*Test.'» 

''James  Kerney." 

Mary  Robinson.  [Seal] 
— also  a  copy  of  that  deed,  (which  in  the 
opinion  of  several  witnesses  was  an  orig- 
inal,) with  the  only  difference 
396  *that  the  copy  was  dated  "April  the 
15th,  1803.»'— Three  witnesses  deposed 
to  the  identity  of  the  papers  as  above  de- 
scribed; and  one  of  them  further  declared, 
that  the  circumstance  of  the  original  deed 
l>eing  without  a  date,  and  the  paper  pur- 
porting to  be  a  copy  having  dates,  created 
in  him  a  suspicion  of  fraud  and  practice 
"Which  ought  to  be  guarded  against;  and  in- 
duced him  to  advise  Mr.  Ross,  the  executor 
named  in  the  will,  to  take  a  memorandum 
of  all  the  papers.  These  papers  were  deliv- 
ered to  Mr.  Whiting,  sometime  in  August, 
1803,  and  as  one  witness  deposed,  in  their 
original  state; — but  another  witness,  (who 
was  not  present  at  the  moment  of  their 
delivery,  and  to  whom  they  were  shewn  by 
Mr.  Whiting,)  proved  that  the  signature 
to  the  deed  was  in  the  hand-writing  of  Miss 
Robinson,  and  that  it  was  made  upon  the 
consideration  of  "natural  love  and  affec- 
tion and  a  life  support,"  but  that  there 
were  but  two  blanks  in  it,  one  for  the  name 
of  a  negro  child,  and  the  other  for  the  day 
of  the  month ;  and  that  the  deed  concluded 
thus: — 

— "this  day   of  April,  18  hundred 

and  two." 

The  blanks  for  the  date  having  been  filled 
up  by  Mr.  Whiting,  (as  admitted  in  his  an- 
swer,) so  as  to  read  "this  18th  day  of 
April,  1802,"  the  deed  was  proved  in  the 
County  Court  of  Jefferson,  on  the  13th  day 
of  December,  1803,  by  the  oath  of  James 
Kemey,  jun.  the  witness  thereto,  and  ad- 
mitted to  record. 

It  was  further  proved  that,  in  January, 
1803,  Mr.  Whiting  hired  out  a  part  of  the 
negroes,  and  took  the  bonds  in  his  own 
name ;  the  rest  he  carried  to  a  plantation 
which  he  had  rented  for  the  residence  of 
his  aunt,  Miss  Robinson,  and  himself,  with 
whom  he  lived  till  the  time  of  her  death, 
and  that  he  continued  to  hold  the  negroes  in 
his  possession  till  the  first  of  March,  1805, 
when  he  removed  them;  that  his  intention 
to  change  his  own  residence  was  publicly 
avowed,  and  his  determination  to  remove 
the  negroes  to  the  State  of  Georgia  was  not 
made  a  secret.  Two  witnesses  (Whiting's 
overseer  and  his  wife)  proved  that,  in  the 
winter  of  1803,  Miss  Robinson  said,  "that 
she  had  given  all  her  negroes  to  her  nephew 
Mathew  Whiting,"  and  another  witness 
whose  land  Whiting  rented,  established  the 
same  fact.  The  overseer  farther  stated,  that 
in  consideration  of  the  negroes.  Miss  Rob- 
inson added,  ''that  her  nephew  was  to 
support  her  for  life." 

The  deed  of  gift  being  considered  as  im- 
perfect in  its   original  state,  and  as   made 
void    by  the   subsequent    alterations,    the 
slaves  claimed    their   freedom    under 
397      the  will,  *and,  after    an    ineffectual 


effort  to  obtain  from  the  Court  cf 
Gloucester  County  certificates  of  freedom, 
(which  the  Court  refused  to  grant  on 
being  informed  of  the  existence  of  the 
deed,)  a  subpoena  was  issued  against 
Whiting  returnable  to  that  Court,  with  an 
endorsement  shewing  the  nature  of  the  suit ; 
but  no  bill  was  filed.  Whiting  determined 
to  remove  the  slaves  to  the  state  of  Georgia, 
in  order,  as  it  was  suggested,  to  avoid  the 
said  process  of  the  County  Court  of  Glou- 
cester, and  embarked  with  them,  (together 
with  the  overseer  and  his  wife  who  proved 
the  declarations  of  Miss  Robinson,)  on 
board  of  a  vessel  for  that  purpose;  but, 
having  touched  at  the  port  of  Norfolk,  he 
was  arrested  by  warrant  from  a  magistrate 
on  suspicion  of  having  stolen  the   negroes. 

The  Court  of  Norfolk  County  being  then 
in  session,  a  bill,  praying  for  an  injunc- 
tion against  his  carrying  the  slaves  out  of 
the  State,  was  exhibited  in  that  Court,  on 
the  21st  of  March,  1804,  and  an  order  made 
directing  the  sheriff  of  Norfolk  County 
to  take  the  slaves  into  his  possession, 
which  was  accordingly  done.  On  the  3d  of 
May,  1804,  another  bill  for  a  similar  purpose 
was  filed  in  the  names  of  all  the  slaves  in 
the  Superior  Court  of  Chancery  for  the 
Williamsburg  District;  an  injunction  was 
awarded,  and  the  sheriff  of  Gloucester 
County  directed  to  take  the  slaves  into  his 
possession,  to  hire  them  out  for  the  remain- 
der of  the  year,  to  provide  for  such  as  were 
chargeable,  to  prevent  the  defendant  from 
intermeddling  with  them,  and  to  guard 
against  their  removal  out  of  the  limits  of 
the  County.  Both  of  those  bills  were  sup- 
ported by  the  affidavit  of  George  Ball  an  at- 
torney at  law ;  but  neither  appear  to  have 
been  filed  by  the  direction  of  any  Court ; 
nor  does  he  appear  to  have  been  assigned 
as  counsel  for  the  plaintiffs,  nor  do  they 
appear  as  persons  suing  in  forma  pau- 
perum. 

On  a  motion  to  dissolve  the  injunction 
awarded  by  the  Superior  Court  of  Chancery 
for  the  Williamsburg  District,  the  Judge, 
on  the  26th  of  July,  1804,  changing  so 
much  of  the  former  order  as  respected  the 
sheriff  of  Gloucester,  directed  the  sheriff 
of  Norfolk  County,  in  whose  possession  the 
slaves  then  were,  to  perform  the  duty  as- 
signed to  the  sheriff  of  Gloucester;  except 
that  the  slaves  were  not  to  be  hired  for  a 
longer  term  than  till  the  2Sth  of  October ; 
and  the  sheriff  of  Norfolk  was  also  directed 
to  report  his  proceedings  to  the  Court,  on 
or  before  the  first  day  of  the  next  term.  It 
was  further  ordered  that  the  suits 
398  referred  to  *by  the  defendant,  in  his 
answer,  as  depeflding  in  the  County 
Courts  of  Gloucester  and  Norfolk,  for  the 
same  cause,  if  then  depending,  be  dis- 
missed. 

At  the  final  hearing,  on  the  I7th  of  April, 
1806,  the  Chancellor,  being  of  opinion, 
"from  the  number  of  strong  presumptive  cir- 
cumstances and  evidences  of  fraud  appear- 
ing on  the  exhibits,  that  the  deed  from  Mary 
Robinson  to  the  defendant,  on  its  face 
bearing  date  the  18th  day  of  April,  1802, 
was  obtained  by  imposition,  and  that  the 
plaintiffs,  under  the  will  of  the  said  Mary 
Robinson,  were  entitled  to  their  freedom, 
subject  to  the   directions   of   the  said  will. 
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and  the  provisions  in  the  acts  of  Assemblj 
relating'  to  emancipated  slaves,"  decreed 
that  the  said  deed  of  the  18th  of  April,  1802, 
be  set  aside,  that  the  injunction  be  made 
perpetual,  and  the  defendant  paj  to  the 
plaintiifs  their  costs,  &c. 

From  which  decree  an  appeal  was  taken 
to  this  Court. 

Warden,  for  the  appellant.  In  this  case, 
the  only  question  is,  whether  Miss  Robin- 
son executed  the  deed  referred  to  in  the 
appellant's  answer.  If  she  did,  and  the 
deed  be  good,  could  she  afterwards  emanci- 
pate the  slaves  conveyed  by  it?  The  only 
objection  to  the  deed  is,  the  want  of  a  date ; 
for  the  witness  proves  it  was  duly  exe- 
cuted. This  being  the  case,  and  the  con- 
sideration being  good,  she  had  no  right. to 
devise  them  in  any  manner. 

But  a  deed  without  a  date  is  good,  be- 
cause it  operates  from  the  delivery.  The 
filling  up  the  blank  for  the  date  could  not, 
therefore,  vitiate  an  instrument  which  was 
good  without  any  date.  Admitting  the 
deed  to  have  been  void  by  that  alteration, 
still  the  parol  agreement  remained,  which 
was  exactly  what  the  deed  afterwards  de- 
clared ;  and,  the  appellant  having  performed 
the  agreement,  the  other  party  was  not  at 
liberty  to  refuse.  It  was  a  moral  obligation 
on  the  part  of  Miss  Robinson,  which  raised 
a  suf&cient  consideration  in  law. 

Personal  chattels  pass  by  delivery.  In 
this  case  the  slaves  were  delivered,  and  the 
contract  executed :  and  a  suit  might  be  sus- 
tained either  on  the  deed  or  the  parol  agree- 
ment, (a) 

This  suit  was  improperly  instituted  by 
the  appellees:  for  the  person  who  conducted 
their  business  brought  the  suit  in  the  ordi- 
nary way,  and  made  his  own  endorsement 
on  the  subpoena;  and  the  Judge's  order 
was  not  made  till  three  months  after- 
wards. 
399  *Wickham,  on  the  same  side,  cited 
the  case  of  Bolton  v.  the  Bishop  of 
Carlisle, (b)  where  the  party  set  forth  a 
deed  the  seal  of  which  had  been  torn  off ; 
but  the  Court  held  that,  as  the  deed  had 
had  its  operation,  and  the  property  had 
passed,  the  breaking  off  the  seal  could  not 
divest  the  estate. 

G.  K.  Taylor,  for  the  appellees.  The 
right  of  the  slaves  to  their  freedom  exists 
under  the  will  of  Miss  Robinson.  The 
question  then  is,  whether  the  deed  be  a 
good  one  or  not. 

The  will  is  a  solemn  act,  and  the  Court 
will  not  presume  that  the  testatrix  intended 
to  commit  a  fraud!  This  is  not,  however, 
of  itself  sufficient  to  prove  the  deed  fraud- 
ulent; but  is  relied  Cn  as  a  circumstance. 
Whiting  is  an  executor  named  in  the  will. 
If  the  deed  had  not  been  fraudulent,  and 
considered  a  mere  nullity,  she  would  not 
have  appointed  him. 

But  there  are  a  variety  of  circumstances 
which  prove  the  deed  to  be  fraudulent.  It 
cannot  be  presumed  that  Miss  Robinson, 
in  extreme  old  age,  would  have  given 
thirty  odd  negroes  absolutely  for  the  mere 
consideration  of  a  support  for  life.  Know- 
ing her  own  disposition,  she  would  have 
taken  care  to  preserve  her  own  property ;  as 

(a)  1  Powel  on  Contr.  221. 

(b)  2  H.  Black.  259. 


Whiting  might  not  have  treated  her  as  she 
liked.  The  sole  purpose,  therefore,  for 
which  she  gave  the  power  of  attorney, 
dated  the  17th' of  April,  1802,  (the  same  day 
this  deed  was  executed, )  was  that  of  get- 
ting  the  property  into  her  possession ;  at  the 
same  time  she  inquired  whether  she  had 
not  a  right  to  revoke  it  by  a  subsequent 
act,  and  was  informed  that  she  had.  The 
power  of  attorney  was  witnessed  by  her 
friends  Lewis  and  Baytop ;  the  deed,  by 
Kerney  only,  whom  she  did  not  know  ;  all 
her  acquaintances  knew  of  the  existence  of 
the  power  of  attorney,  but  not  of  the  deed. 
These  are  strong  grounds  to  prove  a  fraud. 
The  declarations  of  the  overseer  and  his 
wife,  that  Miss  Robinson  said  she  had  g^iven 
all  her  negroes  to  Whiting  are  not  entitled 
to  credit ;  because  those  persons  were  found 
at  Norfolk,  aiding  in  carrying  off  the  ne- 
groes. This  deed,  though  executed  in  April, 
1802,  was  not  recorded  till  December,  1803; 
and  then  it  was  proved  in  the  County  Court 
of  Jefferson,  many  hundred  miles  from 
where  the  property  was,  and  where  the  deed 
was  executed.  No  person  proves  the  deliv- 
ery of  any  part  of  the  property  in  the  name 
of  the  rest.  One  witness  onlv  says,  that 
when  Whiting  was  going  away,  he  heard 
Miss  Robinson  call  Judy  to  him;  but  he 
does  not  say  that  she  delivered  her. 
400  *It  is  admitted  that,  when  the  deed 
was  executed,  it  had  no  date.  A 
copy  was  afterwards  taken  by  Whiting' ;  and 
the  dates  filled  up  with  the  <*15th  of  April, 
1803/'  the  day  after  her  death;  but  when 
the  deed  was  carried  to  be  recorded,  it  was 
dated  the '*  18th  of  April,  1802,"  which 
was  on  a  Sunday,  and  on  that  day  Whiting- 
was  on  his  journey  to  the  upper  country. 
Here  is  a  concatenation  of  circumstances 
to  prove  a  fraud ;  and  his  afterwards  ship- 
ping  the  negroes  off  leaves  no  doubt  of  the 
fact. 

With  respect  to  the  law  of  the  case;  there 
can  be  no  doctrine  more  firmly  established 
than  that  the  insertion  of  the  date  made 
the  deed  void,  (c)  This  is  founded  in  goo6 
reason ;  because  the  party  ought  not  to  be 
permitted  to  change  his  deed.(d)  Modern 
decisions,  indeed,  have  gone  so  far  as  to 
say,  that  if  the  alteration  be  made  by  a 
stranger  under  any  circumstances,  the  ob- 
ligee ought  not  to  suffer  by  it.  So,  if  the 
deed  be  lost  or  destroyed,  as  was  the  case 
reported  by  H.  Blackstone. 

But  it  is  said  that  the  parol  agreement  is 
binding.  There  is  no  evidence  of  any 
agreement,  except  what  is  derived  from  the 
answer;  and  that,  stating  the  agreement 
by  way  of  avoidance,  is  not  to  be  considered 
as  evidence  in  the  cause. 

On  no  principle  whatever  ought  Whiting- 
to  be  aided  in  a  Court  of  Equity.  That 
Miss  Robinson  was  in  great  distress  is 
abundantly  proved.  She  was  turned  out  of 
doors  by  her  relation  Curtis,  and  her  temper 
was  such  as  to  prevent  her  from  being  a 
welcome  guest  in  the  house  of  any  of  her 
acquaintances.  In  this  situation  Whiting- 
took  the  advantage  of  her,  an4  ought  not 
therefore  to  have  the  benefit  of  his  con- 
tract, (e)     Here  there    was    such    an    inad- 


(c)  11  Co.  27,  Henry  Plgrot's  case. 

(d)  See  5  Co.  119.  Whelpdale's  case. 

(e)  2  Powel  on  Contr.  158. 
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eqnacy  of  price  as  to  prove  clearly  that 
Miss  Robinson  was  imposed  upon  ;  and  this 
according^  to  a  very  high  authority  is  snflQ- 
cient  grounds  for  setting  aside  the  con- 
tract, (a) 

Wickham,  in  reply.  In  this  Court,  the 
case  now  under  consideration,  will  be  de- 
cided not  as  a  case  of  freedom,  but  in  the 
same  manner  as  if  Miss  Robinson  had  given 
her  property  to  others,  or  had  died  intes- 
tate. 

The  will  of  the  testatrix  proves  nothing: 
for,  she  being   a    party,    her    declarations 
could  not  be  admissible  testimony ;  nor  is 
it   competent   to    her    to    destroy  her  own 
deed.     But  the  expressions  of  the  will   di- 
recting that  the  whole  of  the  negroes  which 
were    her  property  should  be  emancipated, 
shews    that  she  had  doubts  of  her   right  to 
do  so.     The  deed   is  in  consideration 
401      of  love  and  affection,  and  a  *mainte- 
nance  for  life.     Strike  out  the   latter 
part,  and    still  the   consideration    would  be 
good.     She  had  quarrelled  with  all  her   re- 
lations, except  Mr.    Whiting.     It   was   nat- 
ural, therefore,  that  she  should   select   this 
nephew  as  the  object    of    her    beneficence. 
In  making  the  agreement,   and   afterwards 
accepting  of  the  deed,    Whiting    broke    no 
moral  law,  and  cannot  justly  be  chargeable 
with  a  frand.    The  power  of  attorney,  even 
if  made  on  the  same  day,  which  seems  very 
doubtful,  is  not  evidence  of   fraud ;  because 
she  might  not  wish  to  state  the  existence  of 
the  deed  to  Baytop  and  his  family,  as  they 
were  also  her  near  relations. 

It  has  been  objected  that  the  concealment 
of  the  deed  by  Miss  Robinson  and  Whiting, 
and  the  circumstance  of  its  being  recorded 
in  the  County  Court  of  Jefferson  are  evi- 
dences of  fraud. —To  these  objections  it 
may  be  answered,  that  Miss  Robinson  told 
three  persons,  at  least,  that  she  had  given 
all  her  negroes  to  her  nephew  Whiting ;  that 
he  had  them  all  in  his  possession,  hired 
part  of  them  out,  and  took  the  bonds  in  his 
own  name.  Four  witnesses  depose  to  the 
efifect  of  the  deed ;  and  the  answer,  being 
responsive  to  the  bill,  is  also  evidence  of 
the  fact.  Even  if  Whiting  had  mentioned 
the  deed  himself,  (as  it  is  proven  he  did  to 
one  person,)  could  his  declarations  have 
been  given  in  evidence?  As  to  recording  it 
in  the  County  Court  of  Jefferson ;— it  was 
unnecessary  to  record  it  any  where :  but  the 
troe  reason  was,  that  the  witness  resided  in 
that  County,  and  could  not  be  got  to  the 
County  of  Gloucester. 

Bnt  another  proof  of  fraud  is  said  to  be, 
that  the  deed  had  no  date.  It  is  generally 
observed  that,  when  fraud  is  intended,  the 
ptmost  caution  is  observed  in  drawing  the 
instrument.  The  probability  is,  that  a 
blank  was  left,  not  knowing  when  the  deed 
would  be  executed,  and  that  it  was  a  mere 
omission  in  not  filling  it  up  at  the  time. — 
But  the  date  was  inserted  the  day  after  her 
death  I—Is  it  probable,  that  he  would  have 
done  so,  if  he  had  intended  a  fraud?  The 
truth  is,  that  he  took  a  copy  of  the  deed, 
and  fixed  the  date,  as  on  the  day  when  he 
made  the  copy.  There  can  be  no  doubt, 
^om  the  testimony,  but  the  old  lady  did 
execute  the  deed.     She  made    such    a    bar- 

(a)  2Powel  on  Contr.  158. 


gain,  as  any  person,  in  her  situation,  would 
be  disposed  to  make. 

It  is  argued  that  the  insertion  of  the  date 
made  the  deed  void;  and  11  Co.  Pigot's 
case,  has  been  relied  on  to  support  that 
doctrine.  If  we  go  back  to  the  days  of  Lord 
Coke,  we  shall  find  that,  if  the  rats  eat  off 
a  seal,  the  party,  who  executed  the  deed, 
might  plead  non  est  factum,  and  the  title  of 
the    obligee    would    be    forever  lost. 

402  This  *doctrine    has    long    since  been 
exploded.     The   old   practice    was    to 

declare  on  the  original  deed  alone :  but  the 
modem  practice,  both  in  England  and  this 
country,  is,  to  declare  on  a  copy,  whenever 
the  original  is  either  lost  or  destroyed. 

But,  says  Mr.  Taylor,  in  this  case,  the 
alteration  was  made  by  the  party,  and  not 
by  a  stranger,  as  was  the  case  in  Bolton 
V.  The  Bishop  of  Carlisle.— It  does  not  ap- 
pear, from  the  report  of  that  case  by  H. 
Blackstone,  whether  it  was  the  act  of  the 
party  or  of  a  stranger.  The  date  being 
filled  up  by  the  party  makes  no  difference; 
as  the  law  is  now  held  to  be  the  same  in 
both  cases. 

It  has  been  well  observed  by  Mr.  Warden, 
that,  as  the  negroes,  being  personal  chat- 
tels, would  pass  by  parol,  especially  when 
accompanied  by  a  delivery  of  possession ; 
and  there  being  an  actual  delivery,  in  this 
case,  to  Whiting,  his  title  would  be  good, 
even  if  the  deed  were  set  aside. 

As  to  the  distress  of  Miss  Robinson ;  no 
such  thing  appears  in  evidence.  She  lived 
in  the  genteelest  families,  and  had  the 
commanu  of  the  profits  of  thirty  negroes.— 
With  respect  to  inadequacy  of  price,  there 
is  as  little  grounds  for  complaint.  She  did 
not  want  the  negroes,  after  her  death :  she 
was  then  far  advanced  in  years,  had  no 
child  to  whom  she  could  leave  them,  had 
quarrelled  with  all  her  relations  except 
Whiting,  and  in  making  the  agreement 
with  him,  she  had  made  a  prudent  bargain, 
by  which  she  would  be  comfortably  sup- 
ported during  her  life,  and  would  sooth  her 
latter  days  with  the  reflection  of  having 
bestowed  her  bounty  on  one  of  her  relations 
who  most  richly  deserved  it. 

Curia  advisare  vult. 

Saturday,  July  11.  The  President  pro- 
nounced the  following  as  the  unanimous 
opinion  of  the  Court,  **That  it  does  not  ap- 
pear from  the  evidence  or  circumstances  in 
this  cause  that  any  fraud  or  imposition  was 
practised,  or  compulsion  of  any  sort  used 
by  the  appellant  in  obtaining  the  deed  of 
gift  in  the  bill  mentioned  from  Mary  Rob- 
inson, who  was  his  aunt,  for  conveying  to 
him  all  her  right  and  title  in  and  to  the  ap- 
pellees, who  were  then  her  own  proper 
slaves,  but  that  on  the  contrary,  the  said 
deed  was  made  by  her  own  free  will  and 
consent,  for  the  consideration  therein  men- 
tioned, on  the  seventeenth  day  of  April, 
1802,  and  that  no  fraud  was  meditated  by 
him  in  filling  up  the  blank  left  for  the 

403  date  *of  the  said  deed,  after  the  same 
had  been  signed,  sealed,  and  delivered 

by  her  to  him  in  presence  of  witnesses,  the 
date  of  the  said  deed  not  being  a  material 
part  thereof,  as  it  would  have  been  good 
and  sufficient  to  convey  the  said  slaves 
without  any  date  inserted  therein,  and 
might  have  been    inconsiderately  filled  up 


183 


1  HEN.  &M. 


Virginia  Rbports,  Annotated. 


404-405 


by  him,  and  that  as  he  was  and  is  fairly 
entitled  to  the  said  slaves  under  the  said 
deed,  and  the  repeated  previous  declarations 
of  the  said  Mary,  that  she  had  given  him 
the  said  slaves,  fully  proved  by  the  deposi- 
tions of  sundry  witnesses  taken  in  this 
cause,  she  had  no  right  or  power  to  eman- 
cipate them  by  her  will  made  after  the  ex- 
ecution of  the  said  deed :  that  the  decree  of 
the  Superior  Court  of  Chancery  adjudging 
and  decreeing  the  deed  aforesaid  to  be  set 
aside  as  void,  and  the  injunction  to  re- 
strain the  appellant  from  exercising  any 
acts  of  ownership  over  the  appellees,  or 
otherwise  intermeddling  with  them,  to  be 
perpetual,  is  erroneous:  that  an  account 
should  be  made  up  and  settled,  by  or  before 
persons  to  be  appointed  by  an  order  of  the 
Court  of  Chancery  for  that  purpose,  of  the 
hire  and  maintenance  of  the  appellees  by 
the  sheriff  or  sheriffs  of  Norfolk,  to  whose 
care  they  were  committed  by  the  several 
orders  of  the  County  Court  of  Norfolk,  the 
Superior  Court  of  Chancery,  aforesaid,  and 
of  this  Court ;  and,  if  the  hire  exceeds  the 
maintenance  and  expenses  of  the  appellees, 
the  overplus  to  be  paid  by  the  sheriff  or 
sheriffs  to  the  appellant ;  but,  if  the  hire 
should  be  found  deficient,  then  the  defi- 
ciency to  be  paid  by  the  appellant  to  the 
sheriff  having  custody  of  the  appellees,  who 
is,  thereupon,  or  upon  receiving  sufficient 
security  to  be  approved  of  by  the  said 
Superior  Court  of  Chancery,  to  deliver  the 
appellees  to  him  as  his  proper  slaves ;  there- 
fore it  is  decreed  and  ordered  that  the  de- 
cree aforesaid  be  reversed  and  annulled, 
that  the  said  Court  of  Chancery  do  direct 
an  account  of  the  hire  and  expenses  to  be 
made,  of  which  the  appellant  is  to  have 
notice ;  and,  on  payment  made,  or  security 
given,  as  above  directed,  for  any  deficiency 
which  may.  on  settlement  of  the  account, 
appear  to  be  due  to  the  sheriffs,  that  the 
injunction  be  dissolved  and  that  the  appel- 
lees be  delivered  to  the  appellant  as  his 
proper  slaves,  and  that  the  bill  of  the  ap- 
pellees be  dismissed." 
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'^Sayre,  Administrator  of  Grymes, 
V.  Grymes. 

Friday,  July  10,  1807. 


Appeals— Who  May  Appeal,*— An  appeal  or  superse- 
deas to  a  judffinent  ought  not  to  be  granted  to  any 
person  not  appearing  to  be  interested  in  the  mat- 
ter in  controversy. 

This  was  an  appeal  from  a    judgment   of 
the  District  Court  held  at  King  and  Queen 
Court-House,    reversing    an    order    of    the 
County  Court  of   Middlesex,    by   which  ad 
ministration    with     the    will    annexed    of 


•Appeals— Who  riay  Appeal.— To  entitle  a  person  to 
an  appeal  from  a  judgment  he  must  be  a  party,  and 
be  aggrieved  by  It:  that  is,  have  such  Interest 
affected  by  it  as  that  it  may  be  said  he  is  personally 
and  as  an  individual  aggrieved,  not  merely  in  com- 
mon with  the  whole  county.  County  Court  v.  Arm- 
strong. 34  W.  Va.  332.  12  S.  E.  Rep.  490,  citing  the 
principal  case.  To  the  same  effect,  see  the  principal 
case  cited  in  Wingfleld  v.  Crenshaw,  3 Hen.  &M.  255: 
French  v.  Com..  6  Leigh  518:  foot-note  to  Supervisors 
V.  Gorrell,  20  Gratt.  4a5;  Edmund  v.  Scott,  78  Va. 
730:  Williamson  v.  Hays.  25  W.  Va.  615:  Poteet  v. 
County  of  Cabell,  30  W.  Va.  81.  3  S.  E.  Rep.  HI. 

In  Board  of  Supervisors  v.  Gorrell,  20 Gratt.  619,  it 
is  said:  "It  is  well  settled  that  a  person  who  Is  not 
a  party  to  the  proceeding  in  which  the  judgment  of 
the  court  below  complained  of  was  rendered,  can- 


Philip  Grymes  was  granted   to    the    appel- 
lant. 

In  June,  1805,  the  will  of  Philip  Grymes, 
of  Brandon,  was  proved  in  the  Countj  Court 
of  Middlesex.  Philip  Grymes,  the  rela- 
tion <ft  the  testator,  had  originally  been 
appointed  one  of  the  executors,  but,  by  the 
direction  of  the  testator,  his  name  was 
struck  out  of  the  will.  When  it  was  ex- 
hibited for  probate,  he  appeared,  and  in- 
sisted that  a  summons  should  issue  to  the 
parties  interested,  to  shew  cause  why  it 
should  not  be  proved  without  this  oblitera- 
tion. The  Court  overruled  the  motion  ;  to 
which  opinion  of  the  Court  an  exception 
was  taken ;  but  no  appeal  was  entered  from 
the  order  admitting  the  will  to  probate. 

At  the  September  session,  a  summons 
was  awarded,  in  the  usual  form,  to  four  ex- 
ecutors named  in  the  will,  requiring  them 
to  appear  at  the  October  term,  and  declare 
whether  they  would  qualify.  Two  of  them 
appeared  and  refused  to  act  as  executors  : 
the  process  was  not  executed  on  the  two 
others.  At  this  term,  administration  with 
the  will  annexed  was  granted  to  Sayre.  A 
supersedeas  was  obtained  to  this  order  by 
Philip  Grymes;  and,  at  the  April  session 
of  the  Distric:  Court  of  King  and  Queen, 
held  in  1806,  the  Court  reversed  the  order, 
because  the  summons  was  not  returned  as  to 
two  of  the  executors.  From  which  judgment 
an  appeal  was  taken  by  Sayre  to  this  Court. 

Wickham,  for  the  appellant. 

Wirt,  for  the  appellee. 

For  the  appellant  it  was  contended  that 
the  supersedeas  was  im providently  awarded 
and  ought  to  have  been  quashed,  as  Philip 
Grymes  was  no  party  to  the  order  appoint- 
ing an  administrator,  and  not  even  con- 
cerned in  interest.  That,  if  he  were  a  proper 
party,  the  appointment  of  Sayre  as  admin- 
istrator, without  full  service  of  the  sum- 
mons, was  but  an  irregularity  that  might 
have     been      corrected      by     the     County 

Court. 
405  *On  the  part  of  the  appellee  it  was 
insisted,  that  his  appearance  before 
the  County  Court  when  the  will  was  proved, 
and  taking  an  exception  to  the  opinion  of  the 
Court  were  sufficient  to  constitute  him  a 
party ;  particularly^  as  the  substance  of  those 
exceptions  was  stated  in  the  bill  of  excep- 
tions. That  the  object  of  the  supersedeas 
awarded  by  the  District  Court  was  to  com- 
pel the  County  Court  to  correct  the  error, 
which  had  been  committed  in  granting  ad- 
ministration to  Sayre  without  full  service 
of  the  summons. 

Saturday,  July  11.  The  Judgest  delivered 
their  opinions. 

not  obtain  a  superaedeas  to  such  Judgment.  The 
word  'person,'  in  the  law  giving  the  right  to  obtain 
an  appeal,  writ  of  error,  or  supersedeas,  has  been 
construed  to  mean  'party-.'  and  the  word  'party'  is, 
Itself,  also  used  in  that  law:  'Any  person  who  is  a 
party  to  any  case'  is  a  part  of  the  language  of  that 
law.  Acts  of  Assembly  18(»-'70,  p.  221,  S  2:  i  Rob. 
Prac.  old  edition,  pp.  656,  657.  and  the  cases  cited, 
especially  Sayre  v.  Grymes,  1  Hen.  <t  Mun.  404,  and 
Wingfleld  v.  Crenshaw,  3  Hen.  &  Mun.  245.'*  To  the 
same  effect,  the  principal  case  is  cited  In  Wingfleld 
V.  Crenshaw,  3  Hen.  &  M.  256:  Bxparte  Lester.  77  Va. 
678.  See  further,  monographic  note  on  "Appeal  and 
Error"  appended  to  Hill  v.  Salem,  etc..  Co.,  1  Rob. 
263. 

The  principal  case  is  also  cited  In  Moss  ▼.  Moss. 
4  Hen.  &  M.  803. 

tJTTDGE  LYONS  being  interested  did  not  sit  In  the 
cause. 
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JUDGE  TUCKER.  Philip  L.  Grymes  of 
Brandon  made  his  will,  and  therein  ap- 
pointed his  nephew  Philip  Grymes  one  of 
his  executors,  and  executed  it  in  the  pres- 
ence of  four  or  five  witnesses.  At  a  subse- 
quent day  he  directed  the  name  of  Philip 
Grymes  to  be  struck  out  of  his  will,  which 
was  done  in  his  presence  by  Ralph  Worme- 
ley,  and  a  memorandum  thereof,  signed  by 
Wormeley  in  his  own  name,  (not  the  testa- 
tor's,) was  made  on  the  back  of  the  will, 
and  attested  by  two  witnesses;  one  of 
whom  was  a  subscribing  witness  to  the  will. 
The  will  was  exhibited  for  probat  in  Mid- 
dlesex County,  June,  1805.  Philip  Grymes 
opposed  the  proof,  and  insisted  a  sum- 
mons should  issue  to  all  the  parties  inter- 
ested to  shew  cause  why  the  will  should  not 
be  proved  without  that  obliteration.  The 
Court  overruled  the  motion,  and  admitted 
the  will  to  record  with  the  obliteration. 
Grymes  excepted  to  the  opinion  of  the  Court ; 
but  did  not  appeal  from  the  decision. 

At  September  session,  on  the  motion  of 
T.  Churchill,  a  summons  was  awarded  to 
Ralph  Wormeley  and  three  other  executors 
named  in  the  will,  to  appear  at  the  October 
term,  and  declare  whether  they  would  qual- 
ify or  not.  Two  of  them  renounced  the 
executorship.  The  process  was  not  executed 
on  the  two  others.  At  the  same  session, 
Sayre,  who  had  married  Mr.  Grymes' s 
daughter,  and  to  whom  a  part  of  the  estate 
after  Mr.  Grymes's  death  was  devised,  was 
appointed  administrator  with  the  will  an- 
nexed; with  the  consent  of  Mrs.  Grymes, 
as  would  appear  from  her  being  his  security 
in  the  administration  bond.  Grymes  did 
not  appear,  or  contest  Sayre* s  appointment 
in  the  County  Court,  but  applied  for 
406  and  obtained  a  writ  of  ^supersedeas 
to  the  order  of  October  term  appoint- 
ing Sayre  administrator.  The  District 
Court  reversed  that  order,  because  the  sum- 
mons was  not  returned  ** executed'*  as  to 
two  of  the  executors.  From  this  judgment 
of  reversal  Sayre  appealed  to  this  Court. 

In  England,  the  sentence  of  a  Court  of 
Probates,  granting  administration  of  an 
intestate's  estate,  like  the  sentence  of  a 
Court  of  admiralty,  is  a  procedure  to  which 
all  the  world  (as  has  been  said)  are  parties; 
that  is  to  say,  any  person,  whose  interest 
may  be  affected  thereby,  may  appear  and 
contest  it,  if  he  thinks  proper,  within  a 
limited  time;  which  if  he  fails  to  do,  he  is 
forever  concluded  by  it  afterwards.  Our 
law  provides,  in  like  manner,  that,  when  a 
will  is  exhibited  to  be  proved,  the  Co\irt 
(instead  of  summoning  the  heir,  as  was 
formerly  necessary)  may  proceed  immedi- 
ately to  receive  th*  probate  thereof:  and 
grant  a  certificate  of  such  probate :  but  if 
any  person  interested  shall,  within  seven 
years  afterwards,  appear,  and  by  his  bill  in 
Chancery  contest  the  validity  of  the  will, 
an  issue  shall  be  made  uf,  whether  the 
writing  produced  be  the  will  of  the  testator 
or  not,  which  shall  be  tried  by  a  Jury :  but, 
no  such  party  appearing  within  that  time, 
the  probate  shall  be  forever  binding,  (a) 
So,  if  a  person  dies,  or  is  supposed  to  die 
intestate,  if  no  person  applies  for  adminis- 
tration within  thirty  days  from  his  death, 
or  at  the  next  succeeding   Court  thereafter. 


(a)  L.  V.  Ed.  17W,  c,  M,  8.  11. 


the  Court  may  grant  the  administration  to 
any  creditor  or  creditors,  or  to  any  other  per- 
son in  their  discretion :  but  if  any  will  be 
afterwards  produced  and  provfd  by  execu- 
tors, or  the  wife  or  other  distributee,  who 
shall  not  have  before  refused,  shall  apply 
for  the  administration,  it  shall  be  granted, 
as  if  the  former  had  not  been  obtained. (b) 
But  in  both  these  cases  I  presume  it  is  nec- 
essary for  the  party,  who  may  contest  the 
probate  of  the  will,  or  move  to  set  aside 
the  grant  of  administration,  to  prove  that 
he  hath  an  interest  in  the  subject  of  con- 
troversy: and,  failing  to  make  that  ap- 
pear, he  is  not  such  party  as  will  have  a 
right  to  reverse  what  the  Court  hath  done, 
however  irregular,  or  even  illegal.  The 
case  of  Halcombe  v.  Purnell  and  others  (May 
6th,  1802)  in  this  Court,  in  which  the  Court 
held  that  a  principal  obligor  in  a  forthcom- 
ing bond,  against  whom  the  judgment  in 
the  original  suit  was  rendered,  but  against 
whom  no  judgment  was  rendered  on  the 
forthcoming  bond,  was  not  entitled  to  ap- 
peal from  a  judgment  against  the  surety 
in  the  forthcoming  bond,  is  even  a 
407  stronger  case  than  that  of  *Dunlap  v. 
the  Commonwealth,  (b)  in  which  the 
Court  decided  that  and  amicus  curias  cannot 
appeal.  For  in  Holcomb*s  case  it  must 
have  appeared  upon  the  face  of  the  record 
that  he  was  collaterally  interested;  since 
the  surety  would  be  entitled  to  recover  the 
amount  of  the  judgment,  obtained  against 
him,  of  the  principal  obligor,  whenever  he 
should  discharge  it;  but  not  being  immedi- 
ately a  party  to  the  judgment,  the  Court 
dismissed  the  appeal.  Now,  here,  Mr. 
Grymes  has  not  shewn  by  the  record,  to 
which  the  writ  of  supersedeas  issued,  that 
he  hath  any  interest  in  the  grant  of  the  ad- 
ministration to  Sayre.  The  persons,  who, 
as  far  as  appears  by  this  record,  have  a 
right  to  supersede  that  grant,  are,  first,  the 
executors  who  have  not  yet  renounced; 
and,  secondly,  the  widow  of  Mr.  Grymes, 
if  she  have  not  concluded  herself  by  her 
implied  assent  in  becoming  the  surety  of 
Mr.  Sayre  in  the  administration  bond. 

I  am  therefore  of  opinion  that  the 
judgment  be  reversed,  and  the  writ  of 
supersedeas  quashed,  as  having  been  im- 
providently  awarded. 

JUDGE  ROANE.  It  was  not  competent 
for  the  District  Court  to  reverse  the  judg- 
ment of  the  County  Court  unless  the  party 
praying  the  supersedeas  had  an  interest  in 
the  controversy.  A  mere  volunteer  or 
amicus  curiae  has  not  the  liberty  of  appeal- 
ing. This  has  often  been  decided  here. 
The  supersedeas  in  this  instance  only  goes 
to  the  order  of  Middlesex  County  Court 
granting  the  administration  to  Sayre. 
Even  the  petition  does  not  expressly  apply 
to  the  order  of  the  Court  admitting  the 
will  to  probate,  though  it  refers  to  the  pro- 
ceedings at  that  time,  as  it  were,  arguendo. 
The  only  record  to  which  the  petition  refers 
as  annexed  to  and  made  the  foundation 
thereof  is  that  containing  the  grant  of  ad- 
ministration to  Sayre.  The  former  judg- 
ment of  the  Court  has  never  been  appealed 
from  by  him,  and  taking  that  judgment  to 
be  right,  Grymes  is  not  named   as    an    ex- 


(b)  Ibld..8.J»,  30. 


2  Call,  284. 
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ecutor  in  the  will.  If  the  supersedeas  in 
the  present  instance  had  also  been  pointed 
against  that  judgment,  this  Court  must 
have  taken  ihe  whole  case  into  considera- 
tion, and  then,  possibly,  he  might  have  ob- 
viated the  objection  which  now  precludes 
him  from  contesting  the  judgment. 

He  may  even  yet  do  it  by  a  proceeding  to 
reverse  the  judgment  of  June,  admitting 
the  will  to  probate  with  the  memorandum, 
and  if  by  such  reversal  he  can  estab- 
408  lish  *himself  to  be  an  executor 
named  in  the  will  he  may  hereafter 
perhaps  avail  himself  of  that  character  to 
vacate  the  grant  of  administration  to 
Sayre. 

On  the  single  ground,  therefore,  of  the 
want  of  interest  in  Grymes,  I  am  of  opin- 
ion that  the  supersedeas  issued  improvi- 
dently,  and  that  the  order  of  the  County 
Court  be  affirmed. 

JUDGE  FLEMING.  The  counsel  for  the 
appellant  in  this  case,  has  stated  two  points 
on  which  he  relies  to  shew  that  the  judg- 
ment of  the  District  Court  is  erroneous. 

1st.  That  the  supersedeas  was  improvi- 
dently  awarded,  and  ought  to  have  been 
quashed,  as  Philip  Grymes  was  no  party  to 
the  order  appointing  an  administrator,  and 
not  even  concerned  in  interest. 

2d.  That  if  he  were  a  proper  party,  the 
appointment  of  Mr.  Sayre  as  administrator, 
without  full  service  of  the  summons,  was 
but  an  irregularity,  that  might  have  been 
corrected  in  the  County  Court. 

With  respect  to  the  first  point,  it  appears 
by  the  record  that  Philip  Grymes,  (who 
had  been  named  an  executor  in  the  will, 
and  whose  name  had  been  obliterated  by 
order  of  the  testator, )  at  the  time  the  will 
was  admitted  to  record,  moved  the  Court  to 
suppress  the  evidence  introduced  to  prove 
the  same,  as  irregular  and  incompetent, 
until  a  summons  had  issued  to  all  the  par- 
ties having  any  interest  under  the  will,  and 
the  trustees  therein  named,  to  require  of 
them  to  shew  cause  if  any  they  could,  why 
the  will  should  not  be  proven  without  re- 
gard to  the  obliteration  aforesaid,  and  he 
the  said  Gr^^mes  permitted  to  take  out  let- 
ters testamentary  of  the  estate  of  the  tes- 
tator, which  summons  was  denied  by  the 
Court;  to  which  opinion  Grymes  filed  his 
exceptions ;  and  whether  they  were  sustain- 
able ur  not  seems  immaterial  to  be  consid- 
ered here,  as  *  they  are  sufficient  in  my 
conception  to  constitute  him  a  proper  party, 
as  the  granting  letters  of  administration  to 
Sayre  was  adverse  to  a  right  he  was  contend- 
ing for,  and  especially  as  the   substance  of 


those  exceptions  is  stated  in  the  partition 
for  a  supersedeas. 

As  to  the  second  point,  '*that  if  he  was  a 
proper  party  the  appointment  of  Mr.  Sayre 
as  administrator,  without  full  service  of 
the  summons,  was  but  an  irregularity,  that 
might  have  been  corrected  in  the  County 
Court:"  the  irregularity  (to  give  it  no 
harsher  name)  was  in  direct  violation  of  the 
law ;  and  whatever  the  power  of  the  County 
.Court  may  have  been,  it  shewed  no 
409  disposition  *to  correct  the  error ;  and 
the  object  of  the  supersedeas  was  to 
compel  that  Court  to  do  so,  and  was  in  my 
opinion  properly  awarded. 

We  have  no  occasion,  I  think,  to  resort  to 
the  English  laws  respecting  administra- 
tions and  testamentary  controversies:  our 
own  statutes  being  explicit,  and  fully  com- 
petent to  the  subject. 

I  am  of  opinion  that  the  judgment  of  the 
District  Court,  reversing  the  order  of  Mid- 
dlesex County  Court,  is  correct  and  ought 
to  be  affirmed.  But  as  a  majority  of  the 
Court  is  of  a  difiPerent  opinion,  the  judg- 
ment is  to  be  reversed. 


Regula  Generalis.— Thursday,  July  9, 1807. 
The  Court,  in  the  case  of  Whiting  v. 
Daniel  and  others,  declared  that  in  chancery 
causes  it  was  unnecessary  to  read  the  rec- 
ord in  the  opening  of  the  case;  but  that  the 
counsel  on  both  sides  might  state  what  they 
considered  as  proved  by  any  deposition  on 
which  they  relied,  leaving  it  to  the  Court 
to  inspect  the  record  and  decide  whether  the 
fact  be  made  out  by  such  deposition.  And 
in  future  that  should  be  the  rule. 


Regula  Generalis.— Friday,  July  10,  1807. 

After  the  end  of  this  present  term,  it  will 
be  expected  that  the  Judges  of  this  Court, 
respectively,  shall  be  presented  with  the 
statement  directed  by  the  rule  of  this  Court 
made  the  15th  day  of  May,  1804,  within  the 
first  four  days  of  each  term ;  and  no  cause 
intended  to  be  argued  by  counsel  in  which 
such  statement  is  not  presented  accordingly, 
shall  be  argued  by  them  in  the  same  term 
in  which  the  statement  may  be  thereafter 
presented,  unless  for  some  very  special  rea- 
son to  the  contrary  appearing  to  the  Court. 


Regula  Generalis. — Saturday,  July  11,  1807. 
In  future  no  motion  shall  be  permitted  to 
be  made,  in  any  case  not  already  before  the 
Court,  on  the  last  day  of  the  term,  unless 
some  very  special  reason  appearing  to  the 
Court  be  assigned  for  hearing  such  motion. 


186 


CASES  ARGUED  AND  DETERMINED  IN  THE 
SUPREME  COURT  OF  APPEALS  OF  VIRGINIA: 

AT  THE  Term  Commencing  in  October,  1807, 

IN    THE    THIRTY-SECOND    YEAR    OF    THE    COMMONWEAI,TH. 


JUDGES  PRESENT. 

PeUr  Lyons^  Esquire,  President, 
William  Flemings  Esquire, 
Spencer  Roane^  Esquire, 
St,  George  Tucker,  Esquire, 
Philip  Norbome  Nicholas,  Esquire,  Attor- 
nej  General. 

Billy  Cooper  and  Jesse  Cooper  v.  Robert 

H.  Saunders  and  Charles  Hopkins. 

Tuesday,  October  6,  1807. 

Apprenticeship*— Aiipealt— No  appeal  lies  from  an 
order  of  a  County  or  Corporation  Court  for  bind- 
ing out  an  apprentice,  or  for  rescinding  his  in- 
dentures. 

Ssme-Wrlt  of  Certiorari.— It  seems  that,  in  such 
case,  a  writ  of  certiorari  lies  from  the  General 
Court  to  brioff  up  the  record,  and  correct  the 
proceedinffs.  „. 

iuie-Rcnoval  of  Apprentice  Out  of  County— Effect— 
Qoere.  If  an  apprentice  is  removed  out  of  the 
County  or  Corporation  in  which  he  was  bound. 
can  the  Court  thereof  direct  the  overseers  of 
their  poor  to  send  for  and  bind  him  to  another 
master? 

Stott  —  Same  —  Sane.  —  Also,  Quere.  Whether  an 
apprentice  so  removed  to  a  County  or  Corporation, 
obtains  lesral  setUement  therein  by  remaining 
ibere  twelve  months  during  his  apprenticeship? 

This  was  an  appeal  from  the  judgment 
of  the  District  Court  of  Richmond,  revers- 
ing an  order  of  Groochland  County  Court. 

The  following  were  the  proceedings  in 
the  County  Court. 

On  Monday,  the  20th  April,  1801,  the 
Court  directed  the  overseers  of  the  poor  of 
their  County  to  send  to  the  City  of  Rich- 
mood  for  Billy  and  Jesse  Cooper,  two  free 
bojs  of  colour,  who  had  been  by  them  bound 
to  Samuel  Couch,  late  of  the  said  County, 
deceased,  and  were  stated  to  be  then  in  pos- 
session of  Ann  Couch,  his  widow. — On  the 
15th  of  June,  1801,  it  was  ordered  that  the 
said  boys  be  bound ;  the  said  Jesse  to  Charles 
Hopkins,  and  Billy  to  Robert  Hyde  Saun- 
ders. At  a  Court  held  July  20,  1801,  a  rule 
was  made  against  Saunders  and  Hopkins, 
to  shew  cause  at  the  ensuing  Court,  why 
the  order  directing  the  said  boys  to  be  bound 
to  them  should  not  be  rescinded. — At  Au- 
gust Term,  the  Court  directed  the  said  order 
to  be  rescinded,  and  the  indentures  of  ap- 
prenticeship to  be  cancelled,  ^*  because  the 
said  Billy  and  Jesse  had  been  removed  out 
of  the  said  County  more  than  twelve  months 
before  the  time  of  making  the  order 
414  for  binding  them  to  *the  said  Saun- 
ders and  Hopkins;"  whereupon  the 
uid  Saunders  and  Hopkins  appealed. 

The  District  Court  decided,  that  the  order 


•See  monoirraphic  no^*  on  "Infants"  appended  to 
Caperton  v.  Oreiroiy,  11  OratL  BOB. 

-In  Winrfleld  v.  Crenshaw,  S  Hen.  &  Munf.  2S8. 
JrixjB  TccKiB  refers  to  his  opinion  in  the  prin- 
cipal case. 


made  the  18th  of  August  was  erroneous; 
being  of  opinion  '^that  the  power  of  the 
said  County  Court  to  order  the  said  appel- 
lees to  be  bound  as  aforesaid  was  not  taken 
away  by  their  removal  from  the  County 
of  Goochland." 

From  this  judgment  an  appeal  was  taken 
to  this  Court. 

The  record  stated  (although  Billy  and 
Jesse  were  under  the  age  of  twenty -one 
years,  and  no  assignment  of  counsel  to  them 
as  paupers  was  mentioned)  that  they  ap- 
peared in  the  County  Court  by  counsel,  and 
that  they  prayed  the  appeal  from  the  Dis- 
trict Court  by  their  attorney. 

The  Attorney  General,  for  the  appellants, 
contended,  that  the  law  did  not  allow  the 
appeal  from  the  County  Court;  and  that,  if 
it  did,  the  order  of  the  18th  of  August  was 
right,  and  ought  not  to  have  been  reversed. 
In  support  of  the  first  position,  he  inferred 
from  the  language  of  the  law  giving  juris- 
diction to  the  County  Courts  on  the  subject 
of  apprentices, (a)  that  such  jurisdiction 
was  intended  to  be  final.  He  observed  that 
appealed  are  mere  creatures  of  the  legisla- 
ture and  not  demandable  of  common  right ; 
that,  therefore,  an  express  act  of  Assembly 
is  necessary  to  authorise  an  appeal ;  and  that 
none  such  existed  in  the  present  case;  the 
provision,  concerning  appeals  to  the  Court 
of  Appeals,  (bj  merely  referring  to  that,  on 
the  subject  of  appeals  from  the  County  to 
the  District  Courts  ;(c)  and  the  latter  say- 
ing nothing  about  apprentices.  It  allows, 
indeed,  an  appeal  on  behalf  of  any  persons 
*  ^thinking  themselves  aggrieved  by  the 
judgment  or  sentence  of  a  County  Court, 
in  any  action,  suit,  or  contest  whatsoever, 
where  the  debt  or  damages,  or  other  thing 
recoverable  or  claimed  in  such  suit,  exclu- 
sive of  the  costs,  shall  be  of  the  value  of 
one  hundred  dollars,*'  &c.  But  the  refer- 
ence to  the  value  of  the  thing  in  contro- 
versy precludes  its  application  to  this  case, 
in  which  the  contest  is  not  about  a  thing 
the  value  of  which  can  be  estimated. 

In  maintaining  the  second  point,  he  in- 
sisted that  the  County  Court  of  Goochland 
had  no  right  to  direct  the  overseers  of  the 
poor  to  send" for  those  orphans  to  the  County 
of  Henrico,  which  was  out  of  the  limits  of 
their  jurisdiction;  that,  having  resided 
more  than  twelve  months  in  Henrico,  they 
had  gained  a  legal  settlement  there,  (d; 
and  could  not  be  removed  to  Goochland,  by 
order  of  the  Court  of  that  County,  with- 
415  out  their  consent,  though  they  *might 
have  returned  thither  of  their  own  ac- 


(a)  Rev.  Code.  1  vol..  p.  174.  c.  95.  s.  15. 

(b)  Rev.  Code,  1  vol.,  p.  62,  c.  68,  s.  14. 

(c)  Rev.  Code,  1  vol.,  p.  82.  c.  66.  s.  58. 

(d)  Rev.  Code.  1  vol..  p.  186,  c.  102,  s.  86. 
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cord;  that  proceedings  of  tliis  sort  being 
summary,  and  out  of  the  ordinary  course  of 
the  common  law,  the  court  should  have 
spread  on  the  record  such  facts  and  state- 
ments as  were  necessary  to  shew  that  they 
had  acted  regularly ;  and  that  nothing  ap- 
peared on  the  record  to  authorise  the  orders 
of  the  20th  of  April  and  15th  of  June ;  that, 
therefore,  the  court  had  acted  correctly  in 
rescinding  those  orders  by  that  of  the  18th 
of  August.  (1) 

It  is  true,  that  as  a  judicial  tribunal,  a 
County  Court,  at  a  subsequent  term,  cannot 
rescind  its  own  order,  except  by  a  writ  of 
error  coram  nobis;  but  County  Courts  are 
not  only  judicial  bodies  but  bodies  of  police, 
and,  as  such,  have  extensive  powers.  In 
certain  cases  they  have  legislative  author- 
ity, and  are  fully  empowered  to  superintend 
all  matters  relative  to  the  poor,  and  to 
apprentices: (a)  even  to  rescind  their  in- 
dentures, and  transfer  them  to  other  mas- 
ters. 

He  moreover  observed,  that,  if  the  Dis- 
trict Court  had  been  right  in  reversing 
the  order  of  the  18th  of  August,  it  should 
also  have  reverted  the  two  preceding  orders, 
and  remanded  the  case  for  new  proceedings 
therein ;  because,  if  several  orders  are  erro- 
neous, the  Court  ought  not  to  stop  at  the 
last,  but  to  reverse  the  whole  of  them. 

Warden  (for  the  appellee,  Charles  Hop- 
kins) observed,  that  Robert  H.  Saunders 
was  said  to  have  consented  that  the  in- 
denture whereby  Billy  Cooper  was  bound 
to  him,  should  be  vacated ;  but  as  a  friend 
to  justice,  submitted  it  to  the  consideration 
of  the  Court,  whether  Saunders  was  not 
still  bound  to  perform  the  covenants  made 
on  his  part  in  the  indenture. 

He  contended,  1.  That  the  indentures 
which  bound  the  orphans  to  Samuel  Couch 
became  void  by  his  death,  and  did  not 
enure  to  his  representatives:  2.  That, 
when  Anne  Couch,  his  sole  representative, 
removed  them  from  Goochland  to  the  City 
of  Richmond,  her  act,  in  so  doing,  was 
tortious:  3.  That  the  obligation  of  the 
County  Court  of  Goochland  to  provide  for 
their  maintenance  and  education,  continued 
after  that  removal,  and  justified  it  in 
reclaiming  them,  and  binding  them  out,  un- 
der its  order,  of  the  15th  day  of  June, 
416  1801 ;  and,  4.  that  its  order  *of  the  18th 
of  August  was  erroneous,  and  that  of 
the  District  Court,  reversing  the  same, 
was  correct. 

He  denied,  that  the  County  Court  could 
rescind  the  act  of  the  overseers  of  the  poor, 
or  destroy  the  indentures;  and  asked  if 
Saunders  and  Hopkins  had  not  an  exclusive 
rifi'ht  to  the  services  of  these  orphans,  ac- 
cording to  the  indentures?  He  said,  the 
order  by  which  they  were  bound  to  them, 
was  for  the  benefit  of  the  orphans,  and  the 
Court,  by  rescinding  it,  acted  for  their  de- 
struction.— Admitting  that  order  to  have 
been  erroneous,  the  Court  ought  not,  be- 
cause itself  had  done  wrong,  to  have  in- 
jured them  by   destroying  covenants  made 


(1)  Judge  Tuckbb,  in  the  course  of  the  arfirument. 
observed,  that  the  order  of  the  20th  of  July  (which 
led  to  that  of  the  18th  of  Aug^ust)  was  also  irreg- 
ular, as  no  person  was  stated  on  whose  motion  It 
w^as  made.  The  apprentices  ousrht  to  have  been  per- 
sonally before  the  Court  -Note  In  Orifflnal  Edition. 

(a)  Rev.  Code,  1  vol.,  p.  174,  c  95,  s.  15. 


for  their  advantage.  He  said  too,  that  as 
Billy  and  Jesse  Cooper  were  infants,  it  was 
impossible,  under  the  circumstances  of  this 
case,  that  counsel  could  have  been  heard  on 
their  behalf.  Mrs.  Anne  Couch  was  the 
person,  on  whose  behalf  the  motion  was 
actually  made,  and  who  had  now  taken  the 
appeal  from  the  District  Court.  By  affirm- 
ing the  judgment  of  that  Court,  a  benefit 
will  be  conferred  on  those  who  are  called 
appellants. 

With  respect  to  the  right  of  appeal  from 
the  County  Court,  he  insisted,  that  the 
County  Court  had  no  exclusive  jurisdiction, 
where  the  rights  of  persons  are  affected ; 
except  where  their  decision  is  to  be  final, 
by  some  express  law.  Are  not  the  rights 
of  persons  affected  here?  Is  not  the  master 
aggrieved  by  the  order  of  the  Court  rescind- 
ing its  former  order?  and  if  aggrieved,  has 
he  not  a  right  to  appeal?  Shall  a  man 
have  a  right  to  appeal  because  he  might 
lose  thirty  pounds,  and  shall  he  not  have  it, 
when  his  apprentice  is  taken  from  him,  by 
whose  services  he  might  get  a  hundred? 

Besides,  if  there  was  no  right  of  appeal 
to  the  District  Court,  the  present  appellants 
had  no  right  to  appeal  to  this  Court ;  for 
this  Court  has  no  more  jurisdiction  on  this 
subject,  than  the  District  Court  has. 

The  Attorney  General,  in  reply. 

Mr.  Warden  has  gone  into  a  great  deal  of 
secret  history  of  this  case.  I  shall  not  fol- 
low his  example.  I  admit  it  does  not  ap- 
pear at  whose  motion  any  of  the  orders  were 
made;  but  this  objection  applies  as 
much  in  favour  of  the  appellants  as  against 
them. 

As  to  the  removal  of  the  apprentices  to 
Henrico,  he  cannot  contend,  that  a  man  is 
to  be  stationary  because  he  has  taken  an 
apprentice.  There  is  nothing  in  the 
417  law  to  ^compel  him  to  remain  in  the 
County.  The  objection  to  the  order 
of  the  18th  of  August,  on  the  ground  of 
injury  to  the  orphans,  is  equally  unsup- 
ported. It  does  not  appear  that  either 
Saunders  or  Hopkins  could  teach  them  a 
trade.  If  we  are  to  travel  out  of  the  rec- 
ord, Saunders  is  a  man  of  large  fortune  and 
no  tradesman.  But  that  the  judgment  is  a 
bad  one  is  no  argument  to  prove  the  right 
of  appeal.  We  are  asked  by  Mr.  Warden, 
*^shall  a  man  have  an  appeal  when  the  sum 
in  controversy  is  only  thirty  pounds,  and 
shall  he  not  have  it  in  this  case?"  This  is 
an  argument  which  ought  to  be  addressed 
to  the  Legislature,  not  to  the  Court.  It 
would  prove,  that  even  in  criminal  cases, 
there  ought  to  be  an  appeal. 

But  our  having  appealed  is  urged  against 
us.  We  appealed  not  from  the  County 
Court,  but  the  District  Court ;  and  this  on 
the  groiind  that  the  latter  had  assumed  a 
jurisdiction  to  which  it  was  not  entitled. 

The  Rev.  Code,  1  vol.,  p.  173,  c.  95,  sect. 
11,  which  directs  an  orphan  to  be  bound  as 
an  apprentice,  *^by  order  of  the  court  of  the 
County  or  Corporation  in  which  he  or  she 
resides,"  is  decisive  to  shew  that  the  County 
Court  of  Goochland  had  no  right  to  send  for 
the  appellants  from  the  City  of  Richmond 
for  the  purpose  of  binding  them  out ;  es- 
pecially as  their  residence  therein  for  twelve 
months  had  gained  them  a  legal  settlement. 
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according  to  the  Rev.    Code,  p.  186,  c.  102, 
sect,  35. 

JUDGE  TUCKER.  The  provision  in  that 
clanse  of  the  law  is  merely  negative ; — **  that 
no  person  shall  be  accounted  an  inhabitant, 
80  as  to  have  gained  a  legal  settlement,  un- 
til Auch  person  shall  have  been  actually  res- 
ident in  the  County,  wherein  he  shall  claim 
a  legal  settlement,  for  the  space  of  one 
whole  year.*' 

Warden.  The  ** County  where  a  person 
resides"  signifies  the  County  where  he 
most  commonly  has  resided.  The  orphans 
here  were  not  brought  to  Henrico  with  their 
own  consent. 

A  person  may  gain  a  settlement  by  resi- 
dence for  twelve  months ;  but,  where  brought 
into  a  County  without  his  own  consent,  and 
80  retained  there,  he  cannot  be  considered 
as  settled.  The  Justices  of  Henrico  could 
not  have  considered  themselves  required  to 
act  upon  the  case,  as  these  orphans  were 
maintained  in  the  family  of  Mrs.  Couch, 
and  their  right  to  freedom  was  unknown  to 

them. 
418        ♦Wednesday,  October  7. 

Mr.  Warden,  at  the  request  of  the 
Court,  spoke  more  particularly  to  the  point, 
whether  an  appeal  could  be  taken  from  the 
order  of  the  County  Court ; — but  previously 
observed,  (on  the  other  points  in  the  cause, ) 
that  the  removal  of  the  orphans  from 
Goochland  was  compulsory  and  illegal ;  that 
the  record  stated,  they  had  been  removed, 
not  that  ** they  had  removed  themselves;" 
that  the  law  directing  the  indentures  of 
apprentices  to  be  lodged  with  the  clerk  of 
the  court  by  whose  order  they  are  bound,  (a) 
shews  that  they  ought  not  to  be  removed 
from  the  county ;  that,  therefore,  the  Court 
of  Goochland  County  had  a  right  to  send  for 
and  bind  them  out  again. 

On  the  question  concerning  the  right  of 
appeal,  he  argued  from  the  words  of  the 
act  establishing  the  General  Court,  (b)  that 
the  jurisdiction  of  that  Court  originally  was 
general  over  all  controversies  at  common 
law  which  were  brought  before  it  by  any 
legal  means ;  and  contended,  that  when  the 
powers  of  the  General  Court  were  distrib- 
uted, the  same  extensive  jurisdiction  was 
given  to  the  District  Courts  within  the 
limits  of  their  several  districts,  (c) 

The  omission  to  mention  the  case  ot  ap- 
prentices in  the  several  laws  allowing  ap- 
peals is  no  argument  against  the  right  of 
appeal.  Suppose  a  person  who  had  been 
engaged  to  build  a  bridge  or  a  court-house 
had  brought  his  timber  to  the  place,  and 
the  Court  were  then  to  rescind  the  order  for 
building  the  bridge  or  court-house,  would 
there  be  no  remedy  by  appeal?— Yet  bridges 
and  court-houses  are  not  mentioned  in  any 
of  those  laws. 

He  contended  that  restraining  the  right 
of  appeal,  where  a  man  has  sustained  an 
injury  even  for  a  penny  is  not  correct ;  and 
mentioned  the  case  in  England  of  a  dispute 
concerning  the  copyright  of  Thompson's 
Seasons,  where  the  damages  were  only  forty 
shillings  yet  an  appeal  was  allowed,  though. 


(a)  Rev.  Code.  1  vol.,  p.  178.  c.  95,  sect  11. 

(b)  Sessions  Acts,  Oct.  1777,  c.  17,  sect.  2. 

(c)  Bcv.  Code,  1  vol.,  p.  74,  c.  fl6.  sect  0,  and  lb.  p. 
9t  c  67,  sect  «&,  and  ib.  p.  8d,  c.  M,  sect  68. 


perhaps,  there  was  no  law  in  that  country 
mentioning  suchra  case. 

He  cited  the  law  concerning  the  Court  of 
Appeals(d)  to  shew  that  the  right  of  appeal 
from  the  District  Courts  to  this  Court  was 
to  be  exercised  in  the  same  manner  as  from 
the  County  to  the  District  Courts ;  and  in- 
sisted that,' in  both  cases,  an  appeal  was 
to  be  allowed  wherever  an  injury  had  been 
sustained ;  that,  in  this  case,  freedom  was 
in  question ;  a  contract  had  been  entered 
into,  which  was  obligatory  on  both  parties, 
and  yet  had  been  rescinded  by  the  County 
Court.  In  speaking  of  the  right  of  appeal, 
the  several  laws  used  the  potential  ar- 

419  tide  **may,"  but  no  negative  *words; 
— from  which  he   inferred  that,  in  all 

cases  coming  within  the  like  reason,  though 
not  expressly  mentioned,  appeal  ought  to 
be  allowed;  for  it  would  be  abhorrent  to 
every  principle  of  liberty  to  establish  an 
inferior  Court  as  a  Court  of  supreme  and 
absolute  jurisdiction  over  the  rights  of  the 
citizens. 

Curia  advisare  vult. 

Friday,  October  16.  The  Judges  deliv- 
ered their  opinions. 

JUDGE  TUCKER,  after  stating  the  case, 
made  the  following  observations :  The  right 
of  appealing  from  the  judgment  or  proceed- 
ings of  a  Court  of  record,  being  unknown 
to  the  common  law,  must  depend  upon  the 
statutes  which  allow  it  in  certain  cases. 

The  appellate  jurisdiction  of  the  District 
Courts  is  thus  limited  by  the  law  of  Vir- 
ginia, 1794,  c.  66,  sect.  S3,  [Rev.  Code,  1 
vol. ,  p.  82.  ]  *  *  Where  any  person  or  persons, 
body  politic  or  corporate,  shall  think  them- 
selves aggrieved  by  the  judgment  or  sen- 
tence of  any  County  Court,  or  Court  of 
Hustings,  in  any  action,  suit,  or  contest 
whatsoever,  where  the  debt  or  damages,  or 
other  thing  recovered  or  claimed  in  such 
suit,  exclusive  of  the  costs,  shall  be  of  the 
value  of  100  dollars,  or  3,000  pounds  of  to- 
bacco, or  upwards,  or  where  t)ie  title  or 
bounds  of  lands  shall  be  drawn  in  question, 
or  the  contest  shall  be  concerning  mills, 
roads,  the  probat  of  wills,  or  certificates 
for  obtaining  administration,  such  person, 
&c.  may  enter  an  appeal  to  the  next  Dis- 
trict Court." 

It  requires  but  slender  talents,  or  discern- 
ment, to  discover  that  orders  for  binding 
out  apprentices,  or  for  rescinding  their  in- 
dentures are  not  comprehended  in  this 
clause;  nor  has  any  other  statute  been 
pointed  out  which  supplies  the  omission. 

An  appeal  from  the  order  of  the  County 
Court,  therefore,  did  not  lie  in  this  case; 
and  since  it  did  not,  the  District  Court  could 
not  obtain  jurisdiction  of  the  case  in  this 
mode,  any  more  than  it  could  obtain  juris- 
diction in  the  case  of  an  appeal  from  a 
judgment  at  common  law,  where  the  debt  or 
damages  might  be  under  100  dollars;  al- 
though it  might,  without  question,  obtain 
jurisdiction  in  such  a  case,  by  a  writ  of 
error,  or  of  supersedeas,  if  the  debt  or  dam- 
ages should  exceed  33  dollars  33  cents. 

Mr.  Warden,  however,  complains  heavily 
of  the  doctrine,  that   no   remedy   can 

420  be  had  against  the  erroneous  or  *even 
arbitrary     proceedings    of    a  County 

Court  in    cases  of  this  nature.     But,    I  ap- 


(d)  Rev.  Code,  p.  62,  c.  68,  sect  14. 
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prebend,  it  does  not  necessarily  follow  that 
such  proceedings  cannot  be  re-examined  or 
reversed   in   a   superior  Court,  because  the 
LfCgislature  have    not   granted    an   appeal. 
A  writ  of  certiorari  'lies   at  common  law  to 
examine  and  affirm   or   reverse  proceedings 
and   judgments   in    inferior    Courts:   and, 
for    the    purposes    of   removing    not   only 
legal    but    likewise    equitable  proceedings, 
it    lies    from    the    High    Court     of    Chan- 
cery    in      England.     It     also     lies     from 
the    Court  of    King's    Bench    in    England 
to  all  inferior  Courts   unless   expressly   ex- 
empted  by    the    words   of  a    statute,  (a)     I 
have    always    supposed   that    the    General 
Court,  as  originally  constituted  (Oct.  1777, 
c.  17),  in  conformity  with  the  apparent  in- 
tention of  the  Constitution,  possessed  every 
power,  jurisdiction,  and  authority,   that    a 
Court  of  common  law  could   possess,  except 
in  original    suits   of   less   value    than    ten 
pounds,  and  appeals  under  the  same  amount. 
The   clause    defining    its  jurisdiction  is  as 
comprehensive  as  words  can  make  it.     It  de- 
clares that,  *4t  shall   be   general   over  all 
persons,    and    in    all  causes,    matters,  and 
things   at   common  law,    whether  brought 
before  them  by  original   process,  by  appeal 
from  any   inferior    Court,    habeas   corpus, 
certiorari,  writ  of  error,  supersedeas,    man- 
damus,   or   by   any   other  legal  ways  and 
means." — Then    follows  a  proviso,  that  no 
person  shall  sue  .out  original  process  for  the 
trial  of  any  matter  or  thing  in  the  General 
Court,    of   less  value  than  ten  pounds,  ex- 
cept in  certain  enumerated  cases,  on  penalty 
of   being    nonsuited,    and    having  his  suit 
dismissed  with  costs.— In  inquiring  into  its 
powers  we  are  to  look  into  the   proviso,  for 
an    exception    to    them ;  and,  if  we  find  no 
exception,    there    can    be    no   doubt  of  the 
power,    unless  it   can    be   expressly    taken 
away    or  limited  by  some  other  clause.     If 
these   general  powers   be  not  transferred  to 
the  District  Courts,  within  their  respective 
districts,  they  must  still   remain    with    the 
General  Court,  under  the   third    section    of 
the  act  of  1792,  (b)  for  it  certainly  was    not 
the  intention  of  the   Legislature  to    extin- 
guish them   altogether.     If  this  opinion  be 
correct,  a  remedy  still   lies  open  to  persons 
aggrieved  in  cases  of  this  sort,  though  not 
by    appeal:    but    whether   it    ought    to    be 
pursued  in  the  General  Court,  or  in  the  Dis- 
trict Court,  is  a  point  upon   which    I  mean 
not    to   offer    an    opinion.— I    have   merely 
thrown  out  these  hints  by  way  of  answer  to 
the  complaints  of  the  counsel  employed  on 
behalf  of  the   gentlemen  who  conceive 
421      themselves    *aggrieved    by    the    pro- 
ceedings  of    the   County  Court.     But, 
have  this  Court  the  power  to  correct  the  er- 
ror of  the  District  Court  in   sustaining    its 
jurisdiction  over  the   cause,    when  brought 
before  them  in  this  unauthorised  and  illegal 
manner?    This  must  depend    upon  the  stat- 
ute which  constitutes   this   Court,  and    de- 
scribes and  limits  its  jurisdiction,  (c) 

The  14th  section  of  that  act  declares  that 
'^appeals,  writs  of  error  and  supersedeas, 
may  be  granted,  heard   and   determined  by 


(a)  See  Gwyllim's  Bac.  Abr.  560,561;  2  Burr.  1042" 
Rex  V.  Morley  &  others,  1  Ld.  Raym.  680;  Rex  v. 
Inhabitants  of In  Glamorfiranshire. 

(b)  L.  V.edit.  1794,  c.  66.  p.  70. 

(  c)  L.  V.  edit  17W.  c.  63,  Eev.  Code,  vol.  1.  p.  60. 


the  Court  of  Appeals  to  and  from  any  final 
decree  or  judgment  of  the  High  Court  of 
Chancery,  General  Court,  and  District 
Courts,  in  the  same  manner  and  on  the 
same  principles,  as  appeals,  writs  of  error 
and  supersedeas,  are  to  be  granted,  heard, 
and  determined  by  the  High  Court  of  Chan- 
cery, and  District  Courts  to  and  from  any 
final  judgment  or  decree  of  a  County,  City, 
or  Borough  Court." 

What  is  meant  by  this  declaration,  that 
appeals  to  this  Court  from  the  District 
Courts  shall  be  granted  on  the  same  princi- 
ples as  appeals  to  those  Courts  may  be 
granted  from  the  County  Courts?  I  under- 
stand it  as  referring  us  to  the  act  which 
grant  appeals  from  those  Courts,  for  the 
several  cases,  in  which  appeals  may  be 
granted  to  this  Court.  And  if  we  do  not 
find  that  an  appeal  in  any  criven  case  does 
lie  from  the  County  Court  to  the  District 
Court,  neither  can  an  appeal  lie  from  thence 
to  this  Court. 

Let  us  suppose  a  judgment  at  common 
law  rendered  against  a  man  in  a  County 
Court  for  a  debt  of  99  dollars,  exclusive  of 
costs,  and  that  that  Court  should  allow  an 
appeal  to  the  District  Court,  and,  upon  the 
affirmance  thereof  in  that  Court,  the  de- 
fendant were  to  appeal  to  this  Court — Could 
this  Court  take  cognizance  of  the  case?  I 
apprehend  not — for  the  jurisdiction  of  this 
Court  in  such  a  case  is  expressly  limited  to 
judgments  to  the  amount  of  100  dollars,  ex- 
clusive of  costs.  What  then  must  this 
Court  do?  Shall  it  assume  jurisdiction  it- 
self, for  the  purpose  of  correcting  the  error 
of  the  District  Court  in  assuming  jurisdic- 
tion where  it  hath  none?  or  shall  the  ap- 
peal be  dismissed  for  want  of  jurisdiction? 
The  latter  course  was  adopted  in  the  case 
of  Hepburn  v.  Lewis,  (d )  Although  the  dam- 
ages laid  in  the  plaintiff's  declaration  were 
501.  yet  as  he  obtained  a  verdict  for  less 
than  301.  from  the  judgment  on  which  he 
appealed,  this  Court  declared  his  appeal 
ought  not  to  have  been  allowed,  and  dis- 
missed it.  So,  in  the  case  of  Bedinger  v. 
the  Commonwealth,  (e)  and  several  subse- 
quent cases  of  a  similar  nature,  the 
422  Court  ^dismissed  the  appeals,  be- 
cause it  had  not  jurisdiction.  Now, 
if  the  District  Court  had  not  jurisdiction 
upon  an  appeal  in  this  case,  and  if  appeals 
from  the  District  Courts  are  to  be  granted 
upon  the  same  principles  as  from  the 
County  Courts,  how  can  this  Court  have 
jurisdiction?  For,  the  foundation  failing, 
the  suparstructure,  I  apprehend,  must  do 
so.  Suppose  this  had  been  a  criminal  pros- 
ecution in  the  County  Court,  and  a  fine  of 
100  dollars  had  been  assessed,  and,  upon  an 
appeal  to  the  District  Court,  the  judgment 
had  been  affirmed ;  could  this  Court  have 
done  more  than  dismiss  the  appeal,  (as  in 
Bedinger's  case,)  if  the  District  Court  had 
allowed  one  to  be  entered?  I  apprehend 
not;  and  I  cannot  distinguish  between  the 
principle  in  the  case  supposed,  and  that 
now  before  us. 

Being  of  opinion  that  we  have  no  juris- 
diction of  this  case,  I  decline  entering  into 
the  merits  of  it,  and  only  give  ipy  opinion 
that  the  appeal  should  be  dismissed. 


(d)  2  Call,  408. 

(e)  8  Call,  461. 
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JUDGIJ  FLEMING.  The  County  and 
Corporation  Courts,  having  exclusive  juris- 
diction, in  the  first  instance,  respecting  the 
care  of,  and  binding  out,  poor  orphans,  and 
of  hearing  complaints  between  apprentices 
and  their  masters  and  mistresses,  have 
power  to  vary  and  rescind  their  orders,  with 
respect  to  them  from  time  to  time,  at  their 
discretion,  as  circumstances  may  require; 
and  no  appeal  lies  from  any  order  made  by 
such  Courts  on  those  subjects:  and  any 
person,  thinking  him  or  herself  aggrieved  by 
such  order,  may  pursue  another  mode  of  re- 
dress, as  pointed  out  by  the  Judge  who  pro- 
ceeded me.  The  County  Court  of  Goochland 
therefore  erred  in  allowing  an  appeal  from 
their  order  of  the  18th  of  August,  1801 ;  and 
there  is  error  in  the  District  Court,  in  tak- 
ing cognizance  of  the  case,  which  that 
Court  ought  to  have  dismissed  for  want  of 
jurisdiction.  I  am  therefore  of  opinion 
(without  considering  the  merits  of  the  case) 
that  the  judgment  of  the  District  Court 
ought  to  be  reversed.  If,  instead  of  revers- 
ing the  judgment,  this  appeal  should  now 
be  dismissed,  the  order  of  Goochland  Court, 
of  the  18th  of  August,  1801,  would  remain 
reversed  by  the  judgment  of  a  Court  that 
had  no  jurisdiction  of  the  case. 

The  case  of  Bedinger  and  others  v.  The 
Commonwealth,  has  been  mentioned  as 
similar  to  the  one  now  before  us ;  but  to  me 
they  appear  essentially  different.  That  was 
a  criminal  prosecution  for  bribery  and  cor- 
ruption, tried  in  the  District  Court  of  Win- 
chester, in  which  there  was  a  judgment 
against  the  defendants,  who  appealed 
423  to  this  Court,  *which,  for  want  of 
jurisdiction,  dismissed  the  appeal, 
without  inquiring  into  the  merits  of  the 
case;  leaving  in  force  the  judgment  ren- 
dered by  a  Court  that  had  competent  and 
final  jurisdiction  of  the  cause. 

JUDGE  LYONS  concurred  with  JUDGE 
FLEMING;— JUDGE  ROANE  (whose  ab- 
sence was  occasioned  by  indisposition )  not 
sitting  in  the  cause. 

The  opinion  of  the  court  was  therefore 
entered  as  follows : 

*'That  the  judgment  of  the  District  Court 
was  erroneous  in  this,  that  it  belongs  by 
law  to  the  Count v.  City,  and  Borough  Courts 
of  this  State,  exclusively,  to  make  orders 
for  binding  out  poor  orphans  as  apprentices, 
and  to  hear  and  determine  in  a  summary 
way  all  complaints  of  apprentices  against 
their  masters,  and  to  make  orders  for  re- 
moving them  when  it  shall  seem  necessary ; 
from  which  orders  no  appeal  lies;  and 
therefore  the  County  Court  of  Goochland 
ought  not  to  have  allowed,  nor  the  District 
Court  of  Richmond  and  received  the  appeal 
granted  in  this  cause," 

Judgment  reversed,  and  appeal  to  the 
District  Court  from  the  order  of  Goochland 
County  Court  of  the  18th  of  August,  1801, 
directed  to  be  dismissed. 


Shelton  v.  Pollock  &  Co. 

Thursday,  October  8,  1807. 

Dtbt-Bood  Signad  by  Partners— Declaration  —  Aver. 

■eoti.*— In  an  action  of  debt,  the  declaration  beincr 


*DeM-Partaanhlp   Bond— Declaration— Averments. 

-See  monoirraplilc  «o<«  on  "Debt,  The  Action  of" 
appended  to  Davis  v.  Mead,  18  Qratt.  118;   mono- 


afirainstA.  and  B.  merchants  and  partners,  and 
charffinff  that  A.  for  himself,  and  B.  by  his  certain 
bill  penal  boand  himself  and  his  heirs,  &c.  <the 
bill  penal  belnsr  in  that  form),  without  containinsr 

•  any  farther  averments,  was  adjudsred  to  be  insnf- 
licient  in  law  to  maintain  the  action. 

Appearance  Ball-Pallnre  of  Sheriff  to  Return  Bail. 
Bond— Judfrmentt— If  the  sheriff  returns  a  writ  ex- 
ecuted, and  the  name  of  the  appearance  bail,  but 
does  not  return  the  bail-bond,  or  a  copy  thereof, 
to  the  clerk's  office,  together  with  the  writ,  Jndcr- 
ment  ousrht  not  to  be  entered  asrainst  the  defend- 
ant and  bail,  but  aflrainst  the  defendant  and  the 
sheriff. 

Office  Judgment— Record— BalUBond.t— It  seems  that, 
when  a  judfirment  is  entered  in  the  clerk's  office, 
affainst  the  defendant  and  bail,  a  copy  of  the  bail- 
bond  ouffht  to  be  inserted  in  the  record. 

Pleading— Defective  Declaration— Effect.— If  the  dec- 
laration be  substantially  defective,  the  judfirment 
must  be  reversed  in  toto. 

Robert  Pollock  &  Co.  brought  an  action 
of  debt  in  the  District  Court  of  Charlottes- 
ville against  William  Walker  and  Clifton 
Garland,  late  merchants  and  partners,  un- 
der the  firm  of  Walker  A  Garland,  on  a 
bill  penal,  in  the  following  words:  *^On  de- 
mand I  promise  to  pay  Robert  Pollock  & 
Co.  two  hundred  and  ten  pounds,  seventeen 
shillings  and  seven-pence,  Virginia  cur- 
rency, for  the  true  payment  whereof  I  bind 
myself,  my  heirs,  executors  and  assigns  in 
the  penal  sum  of  four  hundred  and  twenty- 
one  pounds,  fifteen  shillings  and  two-pence, 
like  money.  Witness  my  hand  and  seal  this 
second  day  of  September,  1802. 

William  Walker,  (Seal.) 

for 
Walker  &  Garland.** 
Attest,  James  P.  Garland. 
424  *The     writ    was    returned    by    the 

sheriff  with  this  indorsement,  **  Ex- 
ecuted, and  Samuel  Shelton  bail;"  but  the 
clerk  certified  at  the  foot  of  the  record  that 
no  bail-bond  was  returned  with  the  writ. 

The  declaration  was  against  William 
Walker  and  Clifton  Garland,  late  merchants 
and  partners,  under  the  firm  of  Walker  & 
Garland;  and  charged  that  William  Walker 
for  Walker  &  Garland  bound  himself,  &c. 
(according  to  the  terms  of  the  bill  penal), 
and  that  neither  the  said  Walker  &  Garland, 
nor  either  of  them,  had  paid,  &c. 

At  rules  in  the  clerk's  office  in  April  1804, 
the  suit  abated  as  to  the  defendant  Walker  by 
his  death :  and  the  record  proceeds  to  state 
that,  **the  sheriff  having  returned  that  he 
had  duly  executed  the  writ*'  a  common  or* 
der  was  entered  against  the  defendant  Gar- 
land, and  Samuel  Shelton  the  bail,  for  his 
appearance,  which  was  confirmed  at  the 
rules  in  May  following,  and  a  final  judg- 
ment entered. 

Samuel  Shelton,  the'  appearance  bail, 
obtained  a  supersedeas  to  this  judgment, 
from  one  of  the  Judges  of  this  Court ; — ^al- 
leging, in  his  petition,  '*that  he  never  was 
bail  in  the  suit;  that  he  never  entered  into 
a  bail-bond ;  nor  ever,  in  the  most  distant 
manner,  authorised  the  sheriff  to  consider 
him  as  bail." — 

Nicholas,  for  the  plaintiff  in  error,  con- 
tended,    1.  That  the   bill   penal    appearing 


graphic  note  on  "Partnership"  appended  to  Scott  v. 
Trent,  1  Wash.  77. 

tAppearance  Ball— Failure  of  Sheriff  to  Return  Ball. 
Bond— Judgment.  —  See  principal  case  cited  with 
approval  in  Harrison  v.  Tlernans,  4  Rand.  179.  180. 

^Office  Judgment— Record.— The  judgment  was  by 
default,  for  want  of  appearance,  and  consequently 
the  writ  and  bail-bond  are  parts  of  the  record. 
Miuff  V.  Gwatkin.  6  Rand.  561,  citinsr  principal  case 
and  Quarles  v.  Buford.  8  Munf.  487. 
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on  the  record  to  have  been  signed  by  Wil- 
liam Walker  '^for  Walker  &  Garland,"  and 
not  by  both  the  partners,  they  could  not 
both  be  bound;  and  cited  7  Gwyllim'tf 
edition  of  Bacon's  Abridgment,  (title  Mer- 
chants and  Merchandize, )  to  shew  that  one 
partner  cannot  bind  another  by  signing  a 
bond,  (a)  He  observed  that  this  case  pre- 
sented the  doctrine  in  a  very  strong  point  of 
view;  for  the  suit  had  abated  as  to  Walker, 
(who  signed  the  obligation,)  and  judg- 
ment had  been  obtained  against  Garland, 
(who  had  never  signed  it,)  and  his  bail. 

2.  Judgment  was  not  properly  entered 
against  Shelton  as  bail,  no  bail-bond,  nor 
copy  thereof,  having  been  returned. 

The  Laws  of  Virginia  (Rev.  Code,  1  vol., 
p.  78,  c.  66,  sect.  26),  require  a  copy  of  the 
bail-bond  to  be  returned  by  the  sheriff,  to- 
gether with  the  writ.— The  motive  of  the 
Legislature  was  to  guard  against  fraud ; — 
that  a  record  of  the  bail's  responsibility 
should  be  filed :— otherwise  the  sheriff 
might,  by  collusion  with  the  plaintiff,  make 
a  man  bail  who  was  not.  In  this  case,  a 
man  who  was  ignorant  that  he  had  ever 
been  considered  as  bail,  has  had  a  judg- 
ment entered  against  him. 
425  *Where  an  office   judgment    is  ren- 

dered, the  bail-bond  is  an  essential 
part  of  the  record,  and  ought  to  be  inserted 
by  the  clerk.  This  judgment  is,  therefore, 
erroneous,  because  it  does  not  legally  ap- 
pear that  Shelton  ever  was  bail. 

It  may  be  said,  that  this  objection  is  de- 
hors the  record;  but  surely  it  is  not.— When 
we  apply  for.  a  supersedeas,  we  have  a  right 
to  insist  on  the  production  of  every  thing 
upon  which  the  clerk  founded  his  judgment. 

The  Judges  of  the  District  Court  could 
not  have  corrected  the  error;  it  being  too 
late,  after  the  judgment  entered  in  the  ofiBce 
had  been  confirmed,  and  a  term  had 
elapsed  ;(b)  the  District  Court  having  power 
to  correct  such  proceedings  in  the  clerk's 
office  as  took  place  during  the  preceding 
vacation  only,  (c)  Relief  must,  therefore, 
be  obtained  from  this  Court  alone. 

Call,  for  the  defendant  in  error.  The  first 
objection  is,  that  one  partner  cannot  make 
himself  liable  for  another.  But,  in  this 
country,  the  course  of  trade  is  very  differ- 
ent. The  custom  here  is,  that  the  planter 
sells  his  tobacco  to  the  merchant ;  the  mer- 
chant is  his  banker;  and  the  mercantile 
company  is  responsible.  The  planter 
wishes  a  bond  from  the  company.  Where 
only  one  of  the  company  resides  here,  and 
the  rest  on  the  other  side  of  the  Atlantic, 
one  only  can  sign  the  bond.  The  course  of 
trade,  therefore,  is,  that  one  partner  may 
bind  the  rest.  If  the  law  of  England  was 
positive  against  it,  the  law  would  be  differ- 
ent here,  for  the  case  of  Rose  v.  Murchie,  (d) 
proves  that  the  course  of  trade  alters  the 
rules  of  law. 

I  do  not  say  that  one  partner  can,  for 
land  bought  by  him,  bind  the  rest.  Why? 
— Because  such  a  purchase  is  not  in  the 
course  of  trade.  But,  if  he  buys  a  hogs- 
head of  tobacco,  the  case  is  otherwise.  If 
a  partner  gives  a  bond  not  in  the  course  of 

(a)  See  Harrison  v.  Jackson.  7  Term  Rep.  207. 

(b)  Halley  v.  Baird,  &c.  ante,  p.  25. 

(c)  Rev.  Code,  I  vol..  p.  78,  c.  66,  s.  28. 

(d)  2  Call,  409, 


trade,  the  other  partners  may  object  to  it ; 
but  he  who  makes  the  objection  most  sup- 
port it. 

The  second  question  is  concerning  the 
responsibility  of  Shelton  as  bail. 

On  this  point  it  is  to  be  observed,  that  the 
return  of  the  bail-bond  is  not  the  foundation 
of  the  judgment.  His  responsibility  ac- 
crued from  his  becoming  bail,  and  the 
sheriff's  return  that  he  was  so;  and  his 
signing  the  bond  was  sufiScient,  whether 
the  sheriff  returned  it  or  not.  The  sheriff's 
returning  a  copy  is  not  for  the  benefit  of 
the  bail,  but  of  the  plaintiff,  that  he  may 
inspect  it,  and  see  whether  the  bond  was 
legally  taken,  so  as  to  bind  the  bail.  The 
plaintiff  has  his  choice,  either  to  pro- 
426  ceed  against  the  bail  *  without  the 
copy,  or  against  the  sheriff  for  fail- 
ing to  return  it. 

Take  the  record,  without  the  clerk's  cer- 
tificate, and  all  is  regular.  If,  therefore, 
the  certificate  contradicts  the  record,  it  is 
not  admissible ;  for  Shelton  has  not  a  right 
to  aver  any  thing  contrary  to  it,  and  the 
clerk  cannot  be  permitted  by  his  certificate 
to  impeach  his  own  record. 

But,  the  certificate  is  that  **no  bail-bond 
was  returned;"  not  that  no  copy  of  the 
bail-bond  was  returned.  A  copy,  therefore, 
might  have  been  returned ;  and  every  infer- 
ence in  favour  of  a  judgment  is  to  be  made 
by  the  Court  of  Error. 

If,  however,  Shelton  is  an  injured  man, 
he  must  look  to  the  sheriff  for  redress,  and 
sue  him  for  his  false  return ;  but,  I  suppose, 
the  fact  is,  that  the  sheriff,  at  this  moment, 
has  the  bond  in  his  pocket. 

Nicholas,  in  reply. 

Mr.  Call  contends,  that  the  course  of  trade 
will  controul  the  principles  of  law ;  bat  the 
case  of  Rose  v.  Murchie  does  not  go  that 
length.  Chitty,  on  Bills  of  Exchange, 
shews  that,  in  England,  the  usage  of  mer- 
chants could  not  put  promissory  notes  on 
the  same  footing  with  inland  bills  of  ex- 
change, until  the  statute  of  Anne  was 
passed. 

I  doubt,  however,  whether  there  has  been 
any  such  course  of  trade.  The  planters 
have  been  generally  indebted  to  the  British 
merchants;  not  e  contra.  But  the  reason 
as  to  foreign  merchants  does  not  apply  in 
this  case ;  for  both  the  obligors  resided  in 
the  County  of  Albemarle. 

The  bond  was  only  a  personal  undertak- 
ing by  Walker,  for  Walker  and  Garland ; 
not  a  bond  of  Walker  and  Garland.  Neither 
the  bond  nor  the  declaration  states  them  to 
have  bound  themselves  by  means  of  Walker 
one  of  the  partners:  but  he  binds  himself  to 
pay.  The  burthen  of  proof  lies  on  the 
plaintiff  to  shew  that  the  bond  was  given 
in  consequence  of  a  partnership  transac- 
tion, and  in  the  course  of  trade;  it  being, 
prima  facie,  a  personal  undertaking. 

As  to  the  2d  point.  This  reco^  ought 
not  to  be  considered  as  in  ordinary  cases. 
The  proceedings  having  not  been  in  Court, 
but  altogether  in  the  clerk's  office,  all  the 
documents  which  he  acted  upon  ought  to 
have  been  inserted  in  the  record. 

I  do  not  say  the  return  of  the  copy  of  the 
bail-bond  binds  the  bail;  but  I  say,  his 
giving  the  bond  binds  him,  and  the  clerk 
has    no    evidence,    but    the    copy's    being 
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427  retnraed  *which  can  justify  him  in 
saying  there  is  an  original. 
If  the  sheriff  does  not  return  a  copy  of 
the  bail-bond,  he  is  to  be  considered  as  the 
bail  himself,  and  may  defend  the  suit,  (a) 
The  judgment  was,  of  course,  erroneous, 
because  the  clerk  ought  to  have  entered  it 
afi^ainst  the  defendant  and  sheriff;  not 
against  the  defendant  and  bail;  and  such 
is  the  constant  practice  in  such  cases. 

Wednesday,  Oct.  14.  The  President  de- 
livered the  opinion  of  the  Court  consisting 
of  all  the  Judges,  **that  there  was  error  in 
this;  that  the  declaration  was  not  su£5cient 
in  law  to  maintain  the  action  against 
Walker  and  Garland  jointly,  on  a  bond,  as 
stated  in  the  declaration,  in  the  singular 
oamber  and  binding  on  Walker  only  ;(1)  and 
also  in  this ;  that  the  sheriff  not  having 
returned  the  bail-bond  given  by  the  appel- 
lant (if  any  bond  was  by  him  given)  for  the 
appearance  of  Clifton  Garland,  or  a  copy 
thereof,  to  the  clerk's  office  before  the  day 
for  the  appearance  of  the  said  Garland  in 
the  said  office  to  the  suit  of  Pollock  &  Co. 
according  to  law,  judgment  ought  not  to 
have  been  entered  against  the  appellant  as 
bail  for  the  appearance  of  the  said  Garland, 
but  against  the  sheriff  for  not  returning 
the  bail-bond,  or  a  copy  thereof,  according 
to  law." 

A  qnestion  was  raised  6y  Mr.  Call  whether 
the  suit  should  not  be  sent  back  for  farther 
proceedings.  He  contended  that  by  amend- 
ing the  declaration  and  averring  that  the 
bond  was  given  by  Walker  for  himself  and 
Garland,  with  Garland's  consent,  the  plain- 
tiff might  recover.  The  Court  gave  nc 
opinion  on  this  point;  but  observed  that, 
where  the  declaration  was  defective,  it  was 
the  constant  practice  of  this  Court  to  reverse 
the  judgment  altogether,  and  not  to  direct 
a  repleader,  (b) 

The  judgment  was  therefore  reversed  in 
toto.  

Gathright  v.  Marshall,  Executor  of  Rind. 

Wednesday.  October  14, 1807. 

Attorney  aad  dlent— Money  Collected  on  Judgment- 
Staple  Contmct-Debt*- A  debt  due  from  an  attor- 
ney to  his  client,  for  money  collected  on  a  Jadff- 
meat,  ia  only  a  debt  by  simple  contract. 

The  only  question  in  this  case  was, 
whether  in  the  course  of  administering  the 
assets  of  the  decedent,  who  was  a  lawyer, 
a  debt  due  from  him  to  his  client,  for  money 
collected  upon  a  judgment,  but  of 
428  which  collection  no  written  •acknowl- 
edgment appeared,  was  to  be  consid- 
ered as  standing  on  the  footing  of  an  open 
account  only,  or  as  being  of  equal  dignity 
with  a  judgment  or  specialty. 

The  District  Court  of  Richmond  decided 
the  debt  to  be  of  the  same  dignity  with 
other  open  accounts,  and  gave  a  judgment 
in  favour   of  Gathright,  payable  when  as- 


(a)  Rev.  Code.  p.  78,  c.  M,  s.  27. 

(1)  See  the  distinction  between  those  cases  In 
which  one  partner  may  bind  the  firm,  and  in  which 
oe  cannot,  in  Day's  edit,  of  Esp.  Rep.  vol.  2,  p.  527. 
Dote  (I)  to  Arden  v.  Sharpe  et  al.  and  the  cases  there 
ciced.  See  also,  S  Johnson's  (New- York)  Rep.  218, 
Tom  V.  Goodrich  and  others.— Note  In  Original 
EdiUoD. 

(b)  I  Wash.  185.  Smith  v.  Walker. 

*See  monoffraphlc  note  on  "Attorney  and  Client" 
appended  to  Johnson  v.  Qibbons,  27  Gratt  082. 


sets  should  come  into  the  hands  of  the  de- 
fendant to  be  administered;  from  which 
judgment  Gathright  appealed. 

Nicholas,  for  the  appellant,  observed,  that 
the  principles  which  regulate  the  order  of 
payment  of  a  decedent's  debts  are  derived 
from  the  common  law ;  that  certain  debts 
though  not  secured  by  writings  were  pre- 
ferred to  specialties  on  account  of  peculiar 
reasons  and  circumstances;  funeral  ex- 
penses, for  example;  that,  according  to  the 
reason  of  the  case,  no  debt  can  stand  on  a 
higher  JFooting  than  that  of  an  attorney  to 
his  client;  that  in  this  case,  the  claim  was 
founded  on  a  judgment;  the  records  were 
to  be  resorted  to  for  its  establishment,  and 
the  act  of  Assembly  gave  a  summary  recov- 
ery by  motion,  (c) 

In  the  case  of  Eppes  and  others  v.  Ran- 
dolph(d)  certain  simple  contract  creditors 
were,  for  special  reasons,  put  on  the  foot- 
ing of  bond  creditors. 

JUDGE  LYONS.  Was  not  that  in  a 
Court  of  Equity? 

Nicholas.  The  same  rule  as  to  dignity 
of  debts  applies  in  both  Courts.— The  pecu- 
liar remedy  by  motion  by  virtue  of  the  act 
of  Assembly  furnishes  another  reason  for 
considering  this  claim  as  superior  to  an 
ordinary  simple  contract.  The  doctrine  is 
laid  down  in  4  Bac.  Abr.  (Gwyllim's  ed.) 
471,  472,  that,  where  a  particular  remedy  is 
given  by  statute,  it  is  considered  as  pro- 
ceeding on  a  record,  because  the  statute  is 
a  record  of  the  highest  dignity.  In  certain 
cases  to  the  Court  regards  a  simple  contract 
debt  as  due  by  record,  in  order  to  take  it 
out  of  the  act  of  limitations.  They  may, 
therefore,  by  parity  of  reasoning,  regard 
it  as  such,  in  order  to  a£fect  its  dignity  in 
the  order  of  payment,  where  it  would  be 
equitable  to  do  so. 

Randolph,  for  the  appellee,  thought  the 
point  too  plain  against  the  appellant  to  re- 
quire an  argument. 

Thursday,  October  IS.  The  judgment  of 
the  District  Court  was  unanimously 
affirmed ;  all  the  Judges  being  present. 


429      *Cringan  and  Atcheson  v.  Nicolson's 

Executors. 

Friday,  October  16. 1807. 

Chancery  Practice— Sealed  Contract  Set  Aside  aj  Aban- 
doned.*—A  contract  under  seal  decreed,  at  the 
instance  of  one  of  the  parties,  to  be  sec  aside,  as 
havinfir  been  vacated  and  abandoned;  the  othei 
(at  whose  requeHt.  and  for  whose  accommodation, 
it  was  expressly  made)  havinsr  for  a  lonsr  time 
negrlected  to  carry  It  Into  effect,  and  shewn  by 
particular  acts  (thousrh  without  any  acknowledsr- 
ment  under  seal)  that  he  considered  It  as  belnsr 
no  longer  in  force. 

John  Cringan  and  William  Atcheson  filed 
their  bill  in  the  late  High  Court  of  Chan- 
cery, stating  that  they  were  copartners  with 
George  Nicolson  in  a  rope-walk,  the  site  of 


(b)  Rev.  Code,  1  vol.,  p.  97,  c.  71,  s.  7. 

(c)  2  Call,  188. 

*Chancery  Practice— Specific  Performance— Laches.— 

Whatever  his  merits  orl«rinally,  a  plaintiff  seekinfir 
specific  performance,  may  disentitle  himself  to  re- 
lief by  an  unreasonable  and  injurious  delay  in  flling- 
his  bill.  Ford  v.  Euker,  86  Va.  79,  9  S.  E.  Rep.  600, 
citinff  principal  case. 

See  generally,  monographic  note  on  "Laches"  ap- 
pended to  Peers  v.  Barnett,  12  Gratt.  410:  mono- 
graphic note  on  "Specific  Performance"  appended  to 
Hanna  v.  Wilson,  8  Gratt.  243. 


VR.  1  H«»n  A  M— l.-i 


1QA 


HEN.&M. 


Virginia  Rbports,  Annotated. 


430-431 


which  was  purchased  in  the  year  1791,  by 
the  said  Nicolson,  for  and  on  behalf  of  the 
company,  of  William  Mayo;  but  the  deed 
for  the  same  was  taken  by  him  to  himself 
only ;  that  the  said  Nicolson,  being  the 
acting  partner  who  managed  the  business, 
and  wishing  to  live  near  the  rope- walk, 
proposed  to  them  to  let  him  have  a  small 
slip  of  the  land,  viz.  2  3-4  acres,  for  his 
residence;  to  which  they  assented,  and 
signed  an  agreement  to  that  effect,  as  they 
chose  him  to  reside  near  the  scene  pf  busi- 
ness; that,  nevertheless,  whenever  built  or 
resided  thereon,  but  purchased  at  another 
place,  and  all  parties  considered  the  agree- 
ment for  the  2  3-4  acres  at  an  end,  and, 
therefore  Nicolson  never  had  them  sur- 
veyed and  laid  off,  nor  paid  or  offered  to  pay 
the  plaintiffs  any  thing  for  them,  nor 
charged  himself  with  them  in  the  com- 
pany's books;  but  built  a  house  for  the 
company's  negroes  on  them,  the  expense  of 
which  he  charged  to  the  company ;  and,  in 
an  estimate  afterwards  made  by  him  of  his 
private  property,  this  slip  of  land  was  not 
included ;  nor  does  he  except  them  when 
mentioning  in  his  will  that  the  lands  of  the 
company  stood  in  his  name:  that  the  whole 
property  had  been  sold  by  the  executors 
since  the  death  of  Nicolson  ;  and  that  they 
refused  to  pay  to  the  plaintiffs  their  propor- 
tions of  the  proceeds  of  the  said  2  3-4  acres. 
The  plaintiffs  therefore  prayed  to  be  let 
into  their  proportions  of  the  sales,  as  if 
the  agreement  had  never  existed;  that  it 
might  be  delivered  up  to  be  cancelled,  as 
having  been  vacated  and  abandoned  by  all 
parties ;  and  for  general  relief,  &c. 

The  written  agreement,  under  the  hands 
and  seals  of  the  parties,  and  bearing  date 
in  July,  1792,  is  in  the  following  words : 
*  ^Whereas  George  Nicolson  hath  notified 
to  us  his  wish  to  have  part  of  the  land, 
purchased  for  the  use  of  the  rope-walk  com- 
pany from  William  Mayo,  laid  off  for  the 
purpose  of  building  a  dwelling-house,  and 
that  the  said  land  shall  be  vested  in  him  in 
fee-simple.  We,  William  Atcheson  and  John 
Cringan  do  agree  that  the  said  land  be  laid 
off  in  manner  following,  viz.  Beginning, 
&c.  which  shall  be  valued   agreeable  to  the 

original  cost  of  the  whole,  which  val- 
430      nation  the  said    Nicolson  *shall    pay 

to  the  said  rope-walk  company. ' '  This 
instrument  was  attested  by  one  witness 
only. 

The  defendants  in  their  answers  admitted 
that  the  land  was  never  laid  off,  nor  valued, 
nor  paid  for  by  Nicolson,  nor  charged  to 
him  in  the  company's  books;  that  the 
dwelling-house  mentioned  in  the  agreement 
was  intended  for  Nicolson's  own  residence, 
and  that  the  purport  and  object  of  the 
agreement  was  that  he  should  reside  therein  ; 
at  least  (they  say)  **they  have  no  reason 
to  think  otherwise;"  that  he  never  built 
such  a  house  thereon,  nor  ever  resided 
there,  but  afterwards  purchased  a  house 
convenient  to  the  rope-walk,  in  which  house 
he  resided  till  he  went  to  Madeira  in  1802, 
whence  he  never  returned;  that,  after  the 
said  purchase,  he  built  the  brick  house 
mentioned  in  the  bill,  as  a  lodging  house 
for  the  slaves  employed  at  the  rope-walk, 
the  expense  of  which  he  charged  in  the 
books  of  the  company  to  the  general  account 


of  improvements; — that  he  made  an  esti- 
mate of  his  property  in  which  the  lot  of 
2  3-4  acres  is  not  particularized,  thoug-h  he 
might  or  might  not  have  intended  to  com- 
prehend it  under  the  item  of  **land  and 
wharves  at  Rocket's ;"  that  there  is,  also, 
a  clause  in  his  will,  dated  March  12th,  1802, 
wherein  he  says,  *'the  legal  estate  in  the 
lands  and  tenements  belonging  to  the  rope- 
walk  concern  is  only  in  me,  although  the 
before  named  John  Cringan  and  William 
Atcheson  are  each  entitled  to  one  fifth 
part."  Thev  likewise  admitted  that,  after 
their  testator's  death,  viz.  in  1803,  the  com- 
plainants and  defendants  caused  the  rope- 
walk  tenement,  including  the  lot  in  dispute, 
to  be  divided  into  twenty-two  lots,  and  sold 
the  same  at  public  auction,  on  credit,  in 
order  to  enhance  the  value ;  and  that  the  lot 
in  question,  including  the  house,  sold  for 
about  1,3001.  or  1,0701.  exclusive  of  the  cost 
of  that  house;  the  original  cost  of  the  lot, 
in  proportion  to  the  whole,  being  about 
271.  lOs.  only. 

After  admitting  these  facts,  they  declare 
that  they  have  no  knowledge  that  their  tes- 
tator ever  consented  to  vacate  and  annul 
the  agreement ;  and  that  neither  of  them 
ever  saw  it  until  after  his  death.  Andrew 
Nicolson,  one  of  the  executors,  states  that 
he  was  informed  of  it  by  him  in  his  life- 
time; and  that  he  believed  that,  after  the 
purchase  of  the  house  near  the  rope-walk, 
the  agreement  was  considered  as  vacated ; 
but  he  had  no  foundation  for  his  belief  from 
any  thing  he  ever  heard  his  testator  say  on 
the  subject.  Thomas  Nicolson,  the  other 
executor,  says  he  knows  nothing  of  his  tes- 
tator's ever  having  consented  to  vacate  the 
agreement:  on  the  contrary,  he  has 
431  reason  *to  believe  it  never  was  va- 
cated, because  he  remembers  his  tes- 
tator, when  about  to  remove  to  the  house 
he  had  purchased,  asked  him  to  walk  with 
him  to  view  that  part  of  the  rope-walk  ten- 
ement which  he  had  purchased  to  build  on ; 
and  that,  a  few  days  before  his  departure 
for  Madeira,  he  heard  him  direct  his  clerk, 
Richardson  Taylor,  to  set  up  posts  or  stones 
as  marks  at  each  corner  of  the  ground. 

The  deposition  of  Richardson  Taylor 
agrees  with  the  last  mentioned  allegation, 
and  states  that  Nicolson,  the  decedent, 
gave  him  a  memorandum  of  the  bounds,  in 
writing,  which  he  mislaid,  and  therefore 
did  not  perform  his  directions;  but  that  he 
well  recollects  their  corresponding  precisely 
with  the  written  agreement;  that  Nicolson 
told  him  that  that  part  of  the  ground  was 
his  private  property,  and  that  he  wished  the 
boundary  lines  fixed,  so  as  to  shew  what 
part  belonged  exclusively  to  himself ;  that 
Nicolson  had  repeatedly  informed  him  of 
the  same  thing ;  that,  in  the  year  1801,  part 
of  it  was  sown  in  clover  at  his  expense; 
and  that  he  is  well  convinced,  from  their 
frequent  conversations,  that  Nicolson  did 
claim  and  consider  that  part  of  the  rope- 
walk  tenement  as  his  own. 

Call,  for  the  appellants.  The  agreement 
was  founded  on  the  condition  of  Nicolson 's 
residing  on  the  land,  which  he  failed  to  do. 
A  condition  is  binding  In  equity,  though 
not  expressed  in  the  writing;  it  being  a 
fraud  on  the  contracting  parties  not  to  per- 
form the  condition   intended:  the  doctrine 
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is  laid  down  in  Co.  Litt.  that  a  woman 
enfeoffs  a  man  with  a  view  to  a  future  mar- 
riage, and  it  never  takes  place,  the  feoff- 
ment is  void.  But  here,  one  of  the 
expressions  in  the  written  articles  is,  "for 
the  purpose  of  building  a  dwelling-house." 
This  shews,  with  sufficient  clearness,  that 
sQch  a  condition  was  in  fact  annexed  to  the 
contract.  It  is  also  established  by  the  ad- 
missions in  the  answers;  the  bill  charging 
that  the  only  object  was  to  accommodate 
Nicolson  with  a  residence  convenient  to  the 
rope-walk,  in  order  that  he  might  pay  the 
more  attention  to  the  company's  business; 
and  the  answers  not  denying  this  to  be  true. 

Yet  he  never  built  the  house,  and  never 
went  to  live  on  the  land : — the  contract  was, 
therefore,  vacated  and  abandoned. 

That  such  was  Nicolson 's  own  idea  is 
proved   from    all   the  circumstances  of  the 

case. 
432  *1.  Though  the  contract  was  in 
1792,  no  survey  of  the  2  3*4  acres  was 
erer  made.  It  may  be  objected  that  he  had 
the  legal  estate  in  the  whole  land : — but  the 
boandaries  of  his  equitable  estate  in  the 
2 3-4 acres  ought,  nevertheless,  to  have  been 
ascertained.  2.  He  never  paid  any  thing  for 
it;  never  charged  himself  with  it,  either  in 
the  company's  books  or  his  own  ;  but  gave 
a  mere  ex  parte  direction  to  one  of  his  clerks 
to  go  and  set  up  posts,  as  the  bounds  of  the 
2  3-4  acres,  which    he    had    no   right  to  do. 

3.  The   agreement    was    never     recorded. 

4.  Long  after  this  pretended  purchase,  Nic- 
olson builds  a  tenement  to  accommodate  the 
labourers  in  the  rope-walk,  and  buijds  it  on 
these  2  3-4  acres.  This  proves  that  he  con- 
sidered that  lot  as  the  property  of  the  com- 
pany, since  he  built  a  house  belonging  to 
the  company  upon  it.  It  the  land  had  been 
his,  the  company's  house  must  have  been 
taken  down,  at  the  expiration  of  the  part- 
nership, and  removed.  5.  A  week  or  two 
before  Nicolson  left  this  country,  he  takes 
an  estimate  of  his  property,  and  does  not 
include  this  land.  It  may  be  said  it  was 
comprehended  under  the  words  '  ^lands  and 
wharves  at  Rocket's;"  but  this  cannot  be; 
for  he  rates  the  value  of  the  lands  and 
wharves  at  Rocket's  at  1,0001. ;  yet  this 
lot,  exclusive  of  the  wharves,  sold  for 
1,0001.  and  more.  6.  There  is  some- 
thing particular  in  the  language  of 
his  last  will  and  testament.  He  says, 
"The  legal  estate  in  the  lands,  *  &c. 
is  only  in  me,"  &c.  When  a  man  was 
pionsly  bent  upon  giving  others  their  rights, 
as  he  appearn  to  have  been  when  this  clause 
vas  written,  it  is  inconceivable  that  he 
wonld  not  have  also  done  himself  justice, 
and  made  the  exception  in  his  own  favour, 
if  he  had  considered  the  2  3-4  acres  as  his 
property. 

The  answer  of  Andrew  Nicolson  is  im- 
portant. In  his  testator's  life-time  he  con- 
ceived the  written  agreement  vacated. 

As  to  Richardson  Taylor's  deposition; 
Lady  Lanesborough's  case(a)  proves  that, 
where  there  was  a  covenant  to  renew  a 
lease  at  the  end  of  twenty-one  years,  and, 
from  circumstances,  the  contract  appeared 
to  have  been  mutually  abandoned,  expres- 
sions of  the  covenantor  were  not  allowed  to 
be  set  up  for  the   purpose   of   reviving    it. 


(a)  I  Bra  ParL  Gases,  116. 


So,  here,  it  would  be  monstrous  that  the 
ex  parte  directions  of  Nicolson  should  be. 
set  up  as  evidence  of  his  title. 

His  conduct  had  previously   been,  per  se, 
an  abandonment  of  the   contract.     Though 
no  particular  time  was   mentioned   for  per- 
formance, some  reasonable   period  ought  to 
be  fixed   within  which  it  should  have 

433  been  *f  ulfilled.  ( b )  Here  Nicolson  suf - 
ferred  ten  years  to  elapse.  But  the  rea- 
son for  dismissing  the  bill,  in  the  case  cited 
from  Brown's  Pari.  Cases,  was  understood 
to  be  that  from  the  year  1714  to  1722  was 
too  long  a  time  after  which  to  demand  ex- 
ecution of  the  agreement. 

Copeland,  for  the  appellees.  Mr.  Call's 
whole  argument  is  founded  on  supposing 
the  consideration  of  the  agreement  to  be, 
that  Nicolson  was  to  built  a  house  and  reside 
in  it.  But  there  is  no  such  stipulation  in 
the  agreement.  Nicolson  only  notified  that 
he  wanted  that  land  for  that  purpose.  Sup- 
pose be  had  mentioned  in  the  contract  with 
Mayo  that  he  bought  the  land  for  a  rope- 
walk,  and  yet  had  never  built  a  rope-walk ; 
would  this  have  set  the  contract  aside? 

The  case  of  a  woman  making  a  feoffment 
in  consideration  of  marriage  has  been  men- 
tioned. In  that  case  there  must  have  been 
proof  of  the  contract  of  marriage,  and  that 
the  feoffment  arose  from  it :  but  here  there 
is  no  proof  that  the  stipulation  pretended 
to  be  the  foundation  of  the  agreement  ac- 
tually existed. 

It  is  said  that  Nicolson  never  paid  the 
money.  Why  did  they  not  compel  him  to 
pay  it?— That  he  never  entered  it  on  his 
books.  This  was  a  mere  omission,  and 
proves  nothing.  That  he  never  had  the 
2  3-4  acres  surveyed.  Was  it  more  the  duty 
of  Nicolson,  than  of  the  other  partners,  to 
have  made  the  survey?  The  lines,  in  this 
case,  were  so  plainly  described  there  was 
very  little  necessity  for  a  survey. 

But  the  agreement  was  not  recorded  I  It 
would  have  been  an  absurdity  to  record  it ; 
because  Nicolson  had  a  legal  estate  in  the 
whole  land,  and  their  equitable  estate  in 
the  2  3-4  acres  was  relinquished  by  the 
agreement  under  seal. 

This  lot  of  ground,  however,  was  not  in- 
cluded in  Nicolson 's  estimate  of  his  prop- 
erty !  If  a  man,  in  making  an  estimate  of 
his  property,  omits  a  part,  though  the  deeds 
are  in  his  desk,  does  this  omission  affect  his 
title? 

It  is  urged  too,  that  he  estimated  all  his 
property  at  Rocket's  at  1,0001.  only.  The 
smallness  of  this  estimate  is  not  to  be 
wondered  at ;  there  having  been  a  prodigious 
rise  in  the  value  of  property  about  Rich- 
mond since  that  time. 

A  particular  expression  in  his  last  will  is 
also  relied  on.  But  it  is  evident  he  was 
there  speaking  only  of  the  company's  prop- 
erty at  the  time  of  making    the    will, 

434  not    at    all    of  *the  2  3-4  acres  which 
had  been  his   own    separate    property 

for  ten  years  before.  One  of  the  executors, 
in  his  answer,  says,  that  he  frequently 
spoke  of  the  property  as  his  own;  and 
Richardson  Taylor's  deposition  is  to  the 
same  purport. 

Warden,  for  the  appellants,  in  reply, 
urged   the   great   advantages  which  would 

(b)  Johnston  v.  Bufflnffton,  2  Wash.  116. 
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have  arisen  to  the  partnership  from  Nicol- 
son's  residing  on  the  land  near  the  rope- 
walk,  and  being  thereby  enabled  the  better 
to  attend  to  the  business ;  and  contended, 
therefore,  that  the  words  of  the  agreement 
ought  to  be  understood  as  binding  him  to 
build  a  house  and  reside  in  it  himself  for 
that  purpose.  The  value  of  property  in 
Richmond  had  greatly  increased :  the  erec- 
tion of  the  rope-walk  had  considerably  en- 
hanced the  value  of  the  whole  16  acres. 
Yet  he  was  to  have  the  2  3-4  acres  at  the 
original  price.  This  shews  that  they  must 
have  had  in  view  his  building  a  house  and 
residing  in  it;  in  consideration  of  which 
they  consented  to  make  so  great  a  sacrifice. 
A  strong  circumstance  to  prove  that 
Nicolson  abandoned  the  contract  and  con 
sidered  it  as  vacated,  was  his  having  built 
a  house,  for  the  use  of  the  company's 
negroes  on  the  2  3-4  acres,  and  charge  them 
with  the  price  of  the  building.  This  evinces 
that  the  house  was  regarded  by  him  as  be- 
longing  to  the  company;  and,  if  the  house 
was  theirs,  the  land  on  which  it  stood  was 
theirs  also. 

Mr.  Copeland  asks  why  did  not  Cringan 
and  Atcbesoa  compel  Nicolson  to  pay  the 
money? — The  answer  is  plain.  Because 
they  saw  he  had  abandoned  the  contract. 
He  says  too,  there  was  no  need  of  a  survey, 
the  boundaries  being  sufficiently  plain. 
But  those  boundaries  might  have  contained 
more  than  2  3-4  acres  of  land ;  it  was  neces- 
sary, therefore,  to  run  the  lines,  in  the  di 
rections  called  for,  so  as  to  contain  no 
more.  Since  Cringan  was  a  professional 
man,  Atchcson  lived  at  Norfolk,  and  Nicol- 
son was  the  superintendant  of  all  the  busi- 
ness of  the  company,  he  ought  to  have  had 
the  survey  made,  if  the  bargain  had  not 
been  abandoned. 

With  respect  to  the  expression  in  the  will 
— after  the  marks  of  abandonment  which 
appear  in  the  case,  the  Court  should  con- 
sider him  as  speaking  of  the  whole  16  acres ; 
and,  as  to  his  estimate  of  his  property — it 
ought  to  be  understood  that  he  was  valuing 
only  the  property  which  he  held  severally, 
without  any  other  person's  having  a  share. 
According  to  this  interpretation  of  the  will 
and  of  the    estimate,    both  will  be  rational 

and  sensible. 
435  *Call,  on   the    same   side,    cited    10 

Co.  Rep.  42,  to  shew  that  at  law  an 
executory  contract  will  be  avoided  by  non- 
performance, although  the  legal  estate  is 
conveyed;  and  the  argument  is  a  fortiori 
where  no  conveyance  has  passed. 

The  contract  here  was  clearly  condi- 
tional; (a)  and  was  vacated  by  the  delay  to 
complete  it.  (b) 

Copeland  observed  that  the  contract  was 
completed  when  the  writing  was  signed; 
the  legal  estate  in  the  whole  being  in  Nic- 
olson, and  no  farther  writings  being  neces- 
sary ;  that,  if  he  had  died  the  next  day,  the 
contract  would  have  been  in  force;  and  that 
there  was  no  intimation,  in  his  life-time, 
on  the  part  of  Cringan  and  Atcheson,  that 
they  considered  the  contract  not  in  force. 
Why  did  they  not  sue  for  the  money  for 
which  they  sold  the   lot   of   2  3-4    acres    to 


(a)  Plowdeo.  142.  8;  Dyer,  70,  pi.  46. 

(b)  5  Vin.  534.  538:  4  Ves.  Jun.  (M7:  Spurrier  v.  Han- 
cock, 5  Ves.  Jun.  787:  Omrod  v.  Hardman,  1  Fonb.  884. 


Nicolson,  instead  of  bringing  this  suit  for 
the  sum  for  which  it  was  sold  since  his 
death?  The  great  rise  in  the  value  of  prop- 
erty here  Is  the  true  cause  of  this  suit.  If, 
instead  of  251.  the  16  acres  had  originally 
cost  7001.  they  would  perhaps  have  sued 
him  in  his  life-time  on  the  contract,  and 
this  suit  would  never  have  been  brought. 

Where  is  the  evidence  that  Nicolson 
agreed  to  build  a  dwelling-house?  The  ex- 
ecutors only  conjecture  it.  As  to  his  build- 
ing a  house  upon  the  land  for  the  company ; 
the  cost  ot  that  house  was  only  charged  in 
the  general  account  of  improvements. 
There  was  no  difference  between  his  doing 
this,  and  his  taking  the  companv's  money 
and  paying  for  it.  His  failing  to  correct 
it  by  a  county  entry  is  no  proof  that  he  did 
not  intend  to  do  it  afterwards. 

Friday,  October  16.  The  Judges  delivered 
their  opinions. 

JUDGE  TUCKER,  after  stating  the  case, 
in  substance  as  it  has  been  stated  by  us, 
said :  The  object  of  this  suit  is  to  set  aside 
and  annul  an  agreement,  in  writing,  and 
under  seal  of  all  the  parties,  (in  obtaining 
which  no  fraud  or  circumvention  is  sug- 
gested.) on  the  ground  of  its  being  aban- 
doned and  vacated  by  the  general  consent 
and  agreement  of  all  the  parties  thereto. 
The  proofs  on  which  they  rely  are  the 
several  circumstances  before  mentioned. 

That  circumstances  may  amount  to  con- 
clusive evidencie  of  a  general  abandonment 
of  an  agreement  by  all  the  parties  thereto 
is  proved  by  Lady  Lanesborough's  ca8e,(c> 
relied  on  by  Mr.  Call,  and  cited  by  Powell 
on  Contracts,  413,  414. 

In  that  case  the  lord  and  tenants  of  a 
manor  entered  into  an  agreement  for 
inclosing  a  part  of  a  common ;  to 
436  ^effectuate  which,  the  lord  by  a  sepa- 
rate instrument  had  released  each 
particular  tenant  from  all  quit-rents  and 
services;  and  the  tenants,  by  another,  con- 
sented to  the  inclosure,  and  released  their 
right  of  common.  The  inclosure  was 
begun ;  but,  upon  some  of  the  hedges  being 
privately  thrown  down,  and  other  obstruc- 
tions happening,  the  lord  relinquished  his 
design,  and  the  tenants  continued  to  enjoy 
their  right  of  common  and  to  pay  their 
quit-rents,  and  to  do  suit  and  service  in  the 
same  manner  as  if  no  such  agreement  had 
ever  been  made ;  but  the  instruments,  which 
had  been  executed  were  neglected  to  be 
cancelled.  A  question  afterwards  arose, 
between  the  alienee  of  the  lord,  and  a  rep- 
resentative of  one  of  the  tenants,  who  nad 
paid  quit-rent,  &c.  and  enjoyed  the  com- 
mon for  five  and  twenty  years  after  the 
agreement  entered  into,  whether  these  sub- 
sequent transactions  did  not  amount  to  a 
waiver  of  the  agreement;  and  it  was  held 
they  did. 

In  this  case  the  circumstances  were  ex- 
tremely strong,  and  the  conduct  of  the  par- 
ties, on  both  sides,  such  as  amounted  to 
conclusive  evidence  of  a  mutual  intention 
to  abandon  the  agreement.  The  lord  de- 
sisted from  his  undertaking  to  inclose  the 
common  which  he  had  actually  begun ;  the 
tenants  continued  to  enjoy  their  right  of 
common  which  had  never  been  interrupted ; 
and  they  not  only  did  suit  and  service  at  the 
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Lord's  Court,  but  paid  their  quit-rents,  as  if 
no   such    agreement    had    ever  been  made; 
and    this  state   of  thing^s  continued  for  five 
and  twenty  years;  after  which  it  was  held 
that   the  tenant  could  not   be   permitted   to 
plead  this  dormant  agreement  in  bar  of  an 
avowry  made  upon  a  distress  for  arrears  of 
quit-rents.     The   case  before  us  appears  to 
me  to  fall  very    far  short  of  this.     There  is 
not  a    single    act,    word,    or  circumstance 
proved  on  the  part  of  the  complainants,  or 
even  suggested  in  their  bill,  to   shew    that 
the  J    ever    considered     the    agreement    as 
abandoned,    or  that   they  wished    or  meant 
to  abandon   it,  so  long  as  Nicolson    lived, 
nor,  in  fact,  until    after    the    sale    of    the 
property  by  his  executors.      Nicolson,  it  is 
true,    was    guilty    of  some  acts  of  neglect. 
He  never  had  the  ground   laid   off ;  but  no 
time  was  limited  for  doing  this ;  nor  is  there 
any    thing    in  the  contract   to  shew  that  it 
was  incumbent  on  him  to  do  it,  more  than 
it  was  upon  the  plaintiffs.     He  never  paid 
the  money ;  nor  was    it    ever  demanded  of 
him:  he    purchased  another  house  near  the 
rope-walk,    and  resided  therein,  and  never 
built  upon  the  lot :  but,  although  the  motive 
to  the  purchase  seems  to  have  been  to  build 
a  dwelling-house,    there  is  no  condi- 
437     tion  *that  he   shall    build,   and  much 
less,  that  he  was    to    reside   thereon. 
He  might  have    sold  the    lot  the    next    mo- 
ment ;  for  he  was  to  have  it  in  fee-simple :  he 
did  not  have  the  agreement  recorded ;  but  the 
law  did  not  require  it,    even    if  it  had  been 
a  conveyance,  except  as  a  protection  against 
creditors    and    subsequent  purchasers.     He 
built  a  house   upon    the  lot ;  but  this  might 
have  been  through  mistake  of  the  boundary 
lines,    which  were  never  actually   extended 
until  after   bis  death.     He  charged  the  ex- 
pense of  this  house  to  the   general  account 
of  improvements  in  the  company's  books. 
This   might  have  proceeded  from  the  same 
mistake;  or,  if  the  house  was  intended  for 
his  own    benefit,    the  error   in  charging  it 
to  the    general    account  of    improvements 
might  have  been  corrected  by  a  single  entry : 
or  the  error  might  have  been  from  the  mis- 
take or   neglect  of  his  clerk.     There  is  not 
one    of      these      circumstances,      however 
strong,  which  might  not  have  received,  and 
which  do  not  admit  of  satisfactory  explana- 
tion, had  he  been  called  upon  by  the  plain- 
tiffs in  his  life-time,    or   had    they    during 
that  period  done  any  thing  on  their  parts  to 
manifest  a    desire   of  rescinding    the    con- 
tract.   This  is  very    different  from  the  do- 
ing suit  and  service  and  paying    quit-rents 
by  a  tenant,  as  well  as  enjoying    the  right 
of  common  by  a  tenant,  for  five  and  twenty 
years.    None  of  these  acts,  nor  their  object 
could  be  mistaken ;  nor  could  they  be  founded 
in  mistake. 

Before  I  proceed  to  consider  the  evidence 
farther,  I  shall  mention  one  or  two  other 
cases,  which  have  been  decided  in  the  High 
Court  of  Chancery  in  England  on  the 
ground  of  abandonment.  The  first  is  that 
of  a  covenant  in  a  mortgage,  that,  if  the 
estate  was  to  be  sold,  the  mortgagee  should 
have  the  preference.  And  after  the  death 
of  the  mortgagor,  his  heir  (knowing  noth- 
ing of  the  contract,  the  counterpart  of  the 
mortgage  having  been  delivered  to  the  at- 
tornies  of  the  mortgagee,  who  refused  giv- 


ing any  copy),  entered  into  an  agreement 
for  the  sale  with  a  person  who  also  knew 
nothing  of  it ;  and  the  mortgagee's  attorney 
insisted  on  payment  of  the  money  due,  on 
the  ground  that  the  security  was  insuffi- 
cient for  the  principal  and  interest,  but 
never  mentioned  the  mortgagee's  right  of 
preemption,  until  after  the  estate  was  sold. 
And  it  was  held  that  he  could  not  claim  to 
the  prejudice  of  the  purchaser,  or  of  the 
heir,  after  having  so  long  a  time  in  which 
he  might  have  done  it  before  the  estate  was 

sold,  (a) 
438  *This  is  nothing  more  than  the 
common  case  of  a  purchaser  without 
notice  not  being  affected  by  a  latent  in- 
cumbrance, or  covenant  that  is  wilfully 
withheld  from  him,  as  in  that  case.  And, 
here,  it  is  to  be  remembered  the  mortgagee 
was  plaintiff,  and  equity  would  not  aid 
him. 

Again,  where  a  woman  by  a  marriage- 
contract  have  an  exclusive  right  to  her  sep- 
arate estate,  but  permits  the  husband  to 
receive  the  rents  and  profits  of  it,  the  law 
will  intend  that  she  consented  to  the  hus- 
band's receipt  of  them.(b)  But,  in  a  sub- 
sequent case.  Lord  Hardwicke  determined 
that  this  intendment  of  law  may  be  rebutted 
by  parol  proof,  (c) 

Now,  in' this  case,  the  evidence  of  aban- 
donment of  this  agreement  is  merely  circum- 
stantial. There  is  not  a  title  of  evidence 
of  any  intention  of  the  kind  on  the  part  of 
the  plaintiffs,  until  after  the  sale  made  by 
the  executors ;  and  the  presumption  arising 
from  the -circumstances  already  noticed  in 
Nicolson's  conduct  is  rebutted  by  the  pos- 
itive testimony  of  his  brother,  Thomas 
Nicolson,  in  his  answer,  and  that  of  his 
clerk,  Richardson  Taylor,  which  is  too 
strong  and  too  pointed  to  be  mistaken,  and 
shews  that  he  never  had  any  such  intention ; 
but,  on  the  contrary,  that  to  the  latest  pe- 
riod of  his  life  he  considered  the  property 
as  his  own ;  which  brings  the  case  within 
the  reason  of  that  of  Ridout  v.  Lewis,  1 
Atk.  269,  above  referred  to. 

On  the  ground  of  abandonment,  which 
implies  in  this  case  the  mutual  consent  of 
both  parties  to  rescind  a  fair  contract  delib- 
erately entered  into  between  them,  I  see  no 
reason  for  sustaining  the  complainant's 
bill.  And  as  I  have  never  considered  a 
Court  of  Equity  as  possessing  the  right  to 
annul  such  contracts  upon  any  other  ground 
than  the  mutual  consent  of  all  parties  ex- 
pressly given,  or  necessarily  implied,  I 
think  the  Chancellor's  decree  was  so  far 
right.  And  I  think  this  Court  ought  to  dis- 
countenance bills  of  this  nature,  the  object 
of  which  is  to  annul  and  cancel  a  solemn  and 
fair  agreement,  where  ^11  parties  appear 
to  have  acquiesced  in  it  without  complaint 
until  after  the  death  of  one  of  them.  And 
I  hold  that  there  is  a  very  solid  and  mate- 
rial distinction  between  bills  of  this  nature 
and  such  as  are  every  day  brought  to  compel 
the  performance  of  an  agreement.  In  the 
one  case,  the  Court  (directing  itself  to  the 
conscience  of  the  defendant)  says,  you  have 


(a)  9  Mod.  2,  3,  Or  by  v.  Trlgrfir.  cited  In  1  Pow.  on 
Cont.  421. 

(b)  2  P.  Wms.  82;  Powell  v.  Hankey  et  al.  cited  I 
Pow.  on  Cont  421. 

(c)  1  Atk.  209,  Ridout  v.  Lewis. 
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solemnly    entered  into  this    stipulation    or 
agreement,  and  we  will  enforce  yon  to  com- 
ply with  it ;  in  the  other,  it  undertakes 

439  to    annul    and   make  void  *what  the 
consciences  of  both  parties  required  to 

be  performed,  and  what  one  of  them  is  still 
willing  to  abide  by. 

The  decree  is,  however,  I  conceive,  defect- 
ive in  not  directing  the  payment  of  the 
purchase-money  with  interest,  and  the  re- 
payment of  the  money  expended  in  build- 
ing the  house  for  the  negroes  with  interest 
from  the  time  of  the  sale,  or  such  other 
period  as  it  ceased  to  be  used  for  the  ac- 
commodation of  the  negroes  belonging  to 
the  company;  considering  the  use  of  it  as 
equivalent  to  the  interest  to  that  period. 
This  I  conceive  to  be  the  full  measure  of 
the  relief  to  which  the  plaintiffs  are  enti- 
tled in  this  case. 

judge;  ROANEJ.  This  is  a  bill  brought 
by  the  appellants,  praying  that  the  agree- 
ment of  the  19th  of  July,  1792,  may  be  de- 
creed to  be  delivered  up  to  be  cancelled, 
and  that  the  appellees  may  be  decreed  to 
pay,  to  each  of  the  appellants  one-fifth  part 
of  the  proceeds  of  the  sales  of  the  lands 
embraced  by  the  said  agreement.  It 
prays  that  the  said  agreement,  (which 
relinquishes  the  equitable  title  of  the 
appellants  to  the  land  in  question,) 
may  be  considered  as  no  longer  bind- 
ing on  them,  on  the  ground  that  a 
condition  of  building  and  residing  on  the 
premises,  was  understood  to  be  a  part  of 
that  agreement,  which  condition  has  not 
b*»en  performed ;  but,  on  the  contrary,  they 
contend  that  the  testator  of  the  appellees 
made  his  election  to  waive  and  abandon  his 
rights  under  the  same. 

The  appellants  consider,  and  I  think 
justly  consider,  that,  although  (notwith- 
standing this  forfeiture  and  taking  no  ad- 
vantage thereof)  they  might  have  coerced 
the  appellees'  testator  to  have  paid  the 
money  stipulated  to  be  paid  by  the  said 
agreement,  and,  probably,  also  have 
coerced  the  building  and  residence  on  the 
land,  within  a  reasonable  time  according  to 
their  construction  of  the  agreement,  (a) 
if,  as  to  this,  they  were  not  barred  by  the 
act  of  Frauds,  as  applying  to  the  original 
written  agreement ;  yet  that,  on  the  other 
hand,  they  may  waive  the  assertion  of 
this  right,  and  joining  issue  with  the  appel- 
lees in  respect  of  tHeir  testator's  abandon- 
ment of  the  agreement,  consider  it  as 
wholly  at  an  end,  and  subject  to  be  deliv- 
ered up  to  be  cancelled.  On  this  latter 
ground  they  have  elected  to  proceed. 

This  agreement  is    to  be  considered,  1st. 
As  upon  its  own  face,  independently  of  c  ther 
proof  or  circumstances;  and,  2d.  As  affected 
by  such  proof  or  circumstances. 

440  *In  the  first  point  of  view,  I  cannot 
entirely  persuade  myself  that  a  condi- 
tion of  building  and  residing  on  the 
premises,  is  sufficiently  stated  in  the  agree- 
ment. Although  probably,  (for  there  is  no 
proof  on  this  subject,)  considerable  im- 
provements may  have  been  made  on  the 
rope-walk  premises,  since  the  purchase  from 
Mayo;  and  before  the  date  of  this  agree- 
ment, thereby  enhancing  the  value  of  every 
part  of  the  16  acres;  (to  say  nothing  of  the 


(a)  See  IFonb.  161,  note. 


progressive  increase  of  the  value  of  prop- 
erty in  and  near  the  city  of  Richmond;) 
when  we  find  that  the  2  3-4  acres  now  in 
question  were  to  be  appropriated  to  the  ap- 
pellees' testator,  at  the  same  price  per  acre 
that  the  whole  originally  cost,  it  is  naturally 
to  be  presumed  that  there  was  some  other 
consideration  or  motive  operating  with  the 
appellants  in  entering  into  the  agreement 
in  question.  This  consideration  was,  no 
doubt,  the  one  stated  by  the  appellants,  and 
not  denied,  (if  not  admitted,)  on  the  part 
of  the  appellees;  a  consideration  which 
would  have  been  really  valuable  to  the 
whole  rope-walk  copartnery.  The  existence 
of  this  motive  also  gains  great  colour  from 
the  actual  phraseology  of  the  agreement  in 
this  particular,  which  is  pretty  strong,  I 
admit,  to  import  a  condition.  But,  as  it  i& 
possible,  nevertheless,  that  the  prospect  of 
the  building  and  residing  upon  the  prem- 
ises by  Nicolson  may  not  have  been  any 
part  of  the  inducement  to  the  grant,  as  men 
must  be  permitted  to  sell  their  property  for 
even  less  than  it  cost  them  and  to  make 
bad  bargains;  and  as,  admitting  this  cii- 
cumstance  to  have  been  in  truth  a  part  of 
the  consideration  expected  and  agreed  upon 
between  the  parties,  it  may  have  been  the 
folly  of  the  appellants  to  have  trusted  to 
the  declaration  of  the  intentions  of  the  ap- 
pellees' testator,  rather  than  to  have  exacted 
from  him  a  written  condition  to  build  and 
reside  upon  the  premises ;  we  cannot  enlarge 
the  representation  of  his  intention  stated 
in  the  agreement,  (as  considered  merely 
upon  the  agreement  itself,)  into  an  actual 
condition  or  stipulation  to  that  effect. 

Thus  stands  the  case  upon  the  written 
agreement  singly  considered. 

The  case  is,  secondly,  to  be  considered  in 
relation  to  other  proofs  and  circum- 
stances. 

Some  stress  has  been  laid  upon  the  cir- 
cumstance that  this  agreement  is  contained 
in  a  solemn  and  sealed  instrument.  For 
my  part,  I  throw  the  seil  entirely  out  of  the 
question,  and  only  consider  it  as  a  written 
agreement  comprehending  the  terms  of  the 
contract  between  the  parties,  and  such  as 
is  required  under  the  statute  of  frauds 
441  in  ^relation  to  a  sale  of  land.  The 
policy  of  that  act,  in  relation  to  cer- 
tainty and  the  avoiding  of  perjuries,  is  as 
much  answered  by  a  written  as  by  a  sealed 
instrument.  In  considering  this  instru- 
ment, therefore,  merely  as  an  agreement 
under  that  statute,  I  shall  not  differ  it  from 
a  memorandum  or  agreement  merely  in 
writing.  If  it  were  necessary  to  quote  au- 
thorities on  this  point,  Powell  on  Con- 
tracts, 436,  &c.  states  many  instances  in 
which  the  most  solemn  and  sealed  agree- 
ments were  considered  as  altered  and 
waived  by  acts  other  than  the  execu- 
tion of  instruments  deemed  of  equal 
dignity  with  them ;  the  spirit  of  equity, 
especially  as  applying  to  the  construc- 
tion of  the  statute  of  Frauds,  explod- 
ing the  maxim  *^dissolvitur  eodem, 
ligamine  quo  ligatur." 

It  is  contended  by  the  appellants  that  the 
condition  of  building  and  residing  on  the 
premises' was  a  part  of  the  contract  between 
the  parties,  although  it  may  not  have  been 
explicitly  stipulated  in  the  writing.     Such 
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an  addition  to  the  contract,  if  resting  en- 
tirely upon  parol  proof,  the  policy  of  the 
law,  in  relation  to  the  danger  of  perjuries, 
would  not  permit  to  be  established.  If, 
for  example,  20  men  were  to  swear  that  thej 
well  recollect  such  a  condition  to  have  been 
agreed  upon  by  the  parties  at  the  ttime  of 
executing  the  writing,  their  testimony 
would  not  avail  under  the  statute: — but,  if 
the  appellees'  testator  has  himself  stated 
this  in  writing ;  or,  if  he  has  done  acts  en- 
tirely incompatible  with  any  other  idea, 
the  established  principles  of  construction 
of  the  act  of  frauds  allow  us  to  take  such 
admissions  and  acts  into  account,  in  form- 
ing a  conclusion. 

In  the  case  before  us,  it  is  stated  in  the 
bill,  and  echoed,  totidem  verbis,  in  the 
answer,  that  the  whole  16  acres  were  pur- 
chased ^'for  the  purpose  of  establishing  a 
rope-walk  thereon,  and  houses  for  the  ac- 
commodation of  labourers  employed  in  that 
business."  It  is  also  admitted  in  the  an- 
swer, that  "after  the  appellees*  testator 
purchased  a  seat  for  his  own  residence,  near 
the  rope-walk,  he  built,  upon  the  spot  of 
ground  mentioned  in  the  said  written 
agreement,  a  brick  house,  as  a  lodging 
house  for  the  slaves  employed  at  the  rope- 
walk,  the  expense  of  building  which  he 
charged  on  the  books  of  the  said  rope- walk 
company  to  the  general  account  of  improve- 
ments." 

Taking  these  two  admissions  together, 
can  there  be  any  doubt  but  that  it  was 
either  originally,  or  at  least  subsequently 
agreed  by  the  appellees'  testator,  and  that 
in  writing,  (I  here  refer  to  the  entry  in  the 
company's  books,)  that  the  land,  on  which 
the  company  (through  him  and  by 
442  ♦him)  .built  a  house  with  their  own 
money,  and  for  one  of  the  very  pur- 
poses for  which  the  land  was  originally  pur- 
chased, ceased  to  be  his  land,  and  was 
solemnly  admitted  by  him  to  be  the  land  of 
the  company.  If,  at  this  time,  a  part  of  the 
rope-walk  works  themselves  had  been  ex- 
tended into  this  ground,  could  he  afterwards 
have  pretended  a  private  property  therein? 
—Yet  the  building  a  house  tor  the  accom- 
modation of  the  negroes  of  the  concern 
comes  as  much  within  the  end  and  purpose 
of  the  origrnal  purchase,  as  before  admitted, 
and  is  as  much  a  badge  of  partnership 
property  as  the  erection  of  the  very  works 
themselves  thereupon  would  have  been :  the 
works  themselves  could  not  have  been 
prosperously  carried  on  without  such  neces- 
sary appendages:  every  argument,  there- 
fore, which  would  be  drawn  from  the 
erection  of  the  rope-walk  houses  themselves, 
equally  applies  to  the  houses  in  question. 
If  I  at  this  time,  the  testator  of  the  appel- 
lees bad  abandoned  in  writing,  by  a  new 
agreement  written  on  a  transitory  piece  of 
paper,  his  claim  to  the  premises,  would  it 
have  been  more  certain  or  explicit?  would 
it  more  clearly  have  related  to  the  original 
agreement,  and  precluded  the  danger  of 
perjuries  depending  upon  parol  proofs,  than 
this  permanent  writing  contained  in  the 
books  of  the  company,  and  this  coeval  and 
concurrent  act  of  building  a  house  with 
the  company's  money,  and  for  their  negroes 
upon  the  very  land  in  question? — As  it  is 
not  usual  to  waive  and  abandon  an  absolute 


purchase  of  lands,  shall  not  this  act  of 
waiver  be  referred  to  an  agreement  contain- 
ing a  condition  which  has  not  been  com- 
plied with?  Shall  it  not  be  referred  to  and 
be  construed  as  explanatory  of  the  agreement 
of  July,  1792,  as  contended  for  on  the  part 
of  the  appellants?  And,  even  throwing  the 
idea  of  a  relation  to  the  original  agreement 
out  of  the  question,  does  not  this  case  come 
strongly  within  the  reason  of  the  principle 
which  declares  that,  if  land  be  purchased 
in  the  name  of  A.  and  paid  for  with  the 
money  of  B. ,  A.  is  considered  to  hold  in  trust 
for  B.,  or,  in  other  words,  the  land  is  con- 
sidered as  belonging  to  B.? 

If  the  appellees'  testator  were  now  alive, 
and  had  confessed  either  that  the  condition 
in  question  had  originally  been  agreed 
upon  between  the  parties,  and  had  not  been 
complied  with,  or  that  he  had  subsequently 
abandoned  and  waived  an  agreement  which 
in  itself  had  no  condition,  (however  im- 
probable this  last  may  be,)  it  is  certain  that 
this  confession,  even  under  the  act  of 
frauds,  would  have  entirely  availed  the 
appellants,  and  superseded  the  neces- 
443  sity  *of  producing  a  written  agree- 
ment ;  and,  considering  the  existence 
of  the  above  entry  in  the  books,  and  erec- 
tion of  the  house  for  the  negroes,  it  is  im- 
possible but  that  he  must  have  confessed 
it,  if  he  had  been  alive: — he  could  not 
justly  have  contended  that  the  property 
(which  he  had  admitted  to  belong  to  others, 
by  the  most  explicit  and  unequivocal  acts,) 
still  remained  his  own. 

Even  considering  the  entry  in  the  books 
of  the  company  as  entirely  a  distinct  and 
after-transaction,  it  was  certainly  as  com- 
petent for  the  appellees'  testator  thus  to 
re-transfer  the  estate  to  the  appellants,  as 
for  the  appellants  to  have  originally  con- 
veyed it  to  him  by  the  agreement  in  ques- 
tion. I  have  already  said  that  I  consider 
the  agreement  of  July  1792,  as  merely  a 
contract  reduced  to  writing :  and,  with  re- 
spect to  the  entry  in  the  books  of  the  com- 
pany, it  is  well  known  that  a  letter, 
memorandum,  or  any  irregular  writing  is 
sufficient  under  the  act  of  frauds,  provided 
it  be  signed  by  the  party,  and  the  terms  of 
the  agreement  be  distinctly  stated.  I 
will  not  here  stop  to  inquire  whether  that 
entry  (standing  singly,  and  considered  as  an 
after  and  distinct  agreement,)  would  be 
held  as  a  sufficient  writing  under  the  stat- 
ute:— but  this  I  say,  that,  taken  in  connex- 
ion with  the  erection  of  the  house  for  the 
house  of  the  company,  it  amounts  to  irresis- 
tible proof  of  an  abandonment  of  the  agree- 
ment, if  unconditional,  or,  if  conditional, 
that  that  condition  has  not  been  complied 
with. 

If,  in  the  case  before  us,  the  testator  of 
the  appellees  had  written  a  quire  on  this 
subject,  on  transitory  sheets  of  paper,  he 
could  not  more  clearly  have  evinced  his 
agreement  to  yield  or  transfer  the  land  to 
the  company,  than  by  the  entry  in  ques- 
tion, followed  up  by  the  erection  of  the 
building  for  the  company's  negroes,  and 
paid  for  with  the  company's  money.  This 
entry  and  erection  completely  estop  the  ap- 
pellees from  saying  that  the  condition  of 
building  and  residing  was  not  a  part  of  the 
original    agreement,    although   not  therein 
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inserted,  or,  at  least,  estop  them  from  den j- 
ing  a  waiver  of  the  land  on  their  part ;  it 
prevents  the  necessity  on  the  pare  of  the 
appellants  of  resorting  to  parol  testimony ; 
it  consequently  shuts  out  the  danger  of  per- 
jury which  the  act  of  frauds  was  meant  to 
prevent ; — and  this  case  comes  fully  within 
the  reason  of  those  cases  in  which  the  parol 
agreement  is  confessed  in  the  defendant's 
answer,  or  confessed  by  his  carrying  the 
agreement  into  execution  on  his  part :  after 
these  unequivocal  acts,  it  does  not  lie  in 
the  mouth  of  the  appellees  to  call  for  proof 
from  the  appellants  to   support    their 

444  construction  of  the  ^agreement.     De- 
livering possession  of  land  is    always 

deemed  an  execution  of  an  agreement,  so 
as  to  dispense  with  writing  under  the  stat- 
ute; (1  Fonb.  180,  Phila.  ed.)  and  in  this 
case  I  consider  the  acts  in  question  equiv- 
alent to  a  delivery  of  possession  of  the 
premises  to  the  company.  This  case  is  in- 
finitely stronger  than  the  case  of  Only  v. 
Walker,  (a)  where  the  defendant  having  de- 
nied the  agreement  in  his  answer,  evidence 
was  admitted  to  shew  that  he  had  confessed 
the  agreement  at  a  prior  time,  which  being 
supported  by  the  testimony  of  one  witness 
prevailed.  Our  case  is  stronger,  not  only 
because  the  condition  contended  for  is  not 
denied  by  the  answer,  but  also  because  the 
acts  done  by  the  appellees'  testator,  ut 
supra,  are  much  more  conclusive  against 
him  than  a  mere  verbal  confession. 

As  to  the  abandonment  evinced  by  those 
acts,  it  is  powerfully  supported  by  several 
of  the  other  circumstances  stated  in  the 
bill.  These,  singly,  might  not  be  suffi- 
cient, or  might  be  susceptible  of  plausible 
answers,  but  coming  in  aid  of  this  princi- 
pal circumstance  entirely  turn  the  scale. 

This  evidence  of  abandonment  is  not 
confronted  by  any  conflicting  testimony. 
The  answer  of  Thomas  Nicolson  stating 
his  brother's  conversation  respecting  this 
land  '*when  he  was  about  to  remove  to  the 
seat  he  had  purchased,"  if  it  is  not  bal- 
anced by  the  answer  of  the  other  appellee, 
does  not  necessarily  relate  to  a  point  of 
time  posterior  to  the  entry  and  erection 
aforesaid,  (the  dates  of  which  are  not 
shewn  J  and  therefore  may  be  considered  as 
applying  to  a  period  anterior  to  his  con- 
clusive waiver  of  the  agreement. 

As  to  the  testimony  of  Richardson  Tay- 
lor, it  is  not  only,  perhaps,  in  conflict  with 
some  of  the  circumstances  in  this  case, 
(such  as  the  inventory  of  his  estate  made 
by  the  testator,  &c. )  but  applies  to  a  point  of 
time  lone  after  the  testator  had  concluded 
himself  as  aforesaid: — he  was  not  then  at 
liberty  to  resume  the  property  which  he 
had  long    before  given  up    and  abandoned. 

But  it  is  said  that  Nicolson  might  not 
have  knovTn  that  the  house  admitted  to 
have  been  built  for  the  company's  negroes 
was  located  on  his  land,  and  that  there  is 
no  conclusive  proof  that  the  money  was 
paid  by  or  charged  to  the  company. 

I  will  premise  that  the  latter  part  of  the 
first  objection  is  in  conflict  with  the  sec- 
ond :— the  admission  that  the  house  was  built 
for  the  company's  negroes  is  in  itself 

445  pretty  *strong  evidence  that    it    was 
built    with    the  company's  money : — 


(a)  3  Atk.  407. 


but,  besides,  a  charge  for  the  expense  of 
building  it  is  contained  in  the  books  of 
the  company  **to  the  general  account  of  im- 
provements:" what  improvements?  im- 
provements on  the  company's  premises,  and 
for  the  company's  account.  As  to  any  mis- 
take on  the  part  of  Nicholson,  in  respect  to 
the  spot  on  which  this  house  was  erected, 
none  such  is  pretended,  or  can  be  conceived. 
The  defendants  explicitly  admit  that  the 
house  was  built  ^  *upon  the  spot  of  ground 
mentioned  in  the  written  agreement."  An 
inspection  of  the  boundaries,  stated  in  the 
agreement,  will  shew  that  it  is  highly  im- 
probable that  any  mistake  in  this  respect 
could  possibly  have  existed;  besides,  the 
appellees'  testator  well  knew  the  bound- 
aries, not  only  as  existing  upon  the  paper, 
but  as  marked  out  upon  the  soil ;  he  shewed 
this  ground  to  his  brother  Thomas,  some 
years  before  his  death,  and  he  gave  a  mem- 
orandum of  the  boundaries  to  his  clerk, 
wishing  him  to  set  up  corner-stones  on 
the  premises,  a  little  before  his  death, 
without,  in  either  case,  stating  any  uncer- 
tainty as  to  the  lines.  Admitting,  there- 
fore, that  it  was  the  business  of  this  Court 
to  make  the  appellees'  case  better  for  them 
than  they  themselves  have  chosen  to  make 
it,  it  would  require  a  great  degree  of  as- 
tuteness in  us  to  shew  that  any  mistake 
in  locating  the  house  in  question  could  pos- 
sibly have  existed. 

With  respect  to  this  house,  I  will  remark 
that  the  appellees'  testator  has  not  only 
neglected  to  charge  himself  on  the  Dooks  of 
the  company,  with  the  expense  of  building 
it,  but  has  omitted  to  charge  the  company 
with  the  rent  thereof  either  on  the  books 
of  the  company,  or  his  own  private  books: 
an  omission  which  militates  very  strongly 
aisrainst  the  ground  of  private  property  now 
set  up  by  the  appellees. 

As  to  the  case  of  Lanesborough  v.  Ocks- 
hott,  it  is  much  stronger  than  the  case  be- 
fore us,  and  yet  a  waiver  was  held  to  have 
taken  place.  In  that  case  there  were  solemn 
and  unconditional  agreements  on  both 
sides,  and  yet  circumstances  were  permitted 
to  shew  that  the  agreements  were  waived. 
There  is  nothing  in  the  case,  (as  appears 
from  the  accounts  I  have  seen  of  it, )  which 
shews  that  any  great  stress  was  laid  upon 
the  length  of  time  in  which  it  had  seemed 
to  be  acquiesced  in.  In  that  case  there 
was  the  enjoyment  of  the  right  of  common 
on  one  hand,  and  the  receipt  of  quit- 
446  rents  on  the  other:  in  this  case  *there 
is  a  complete  abandonment  of  the 
land  by  the  appellees'  testator,  and  enjoy- 
mcnt  of  it  by  the  appellants. 

But  it  is  said  by  the  Judge  who  preceded 
me  that  no  act  was  done  by  the  appellants 
notifying  their  acceding  to  the  waiver. 
The  answer  is,  first,  that  this  act  of  their 
agent  absolved  them  from  the  necessity  of 
it,  if  it  had  been  limited,  as  to  them,  in 
point  of  time;  and,  2d.  That  no  such  limita- 
tion exists  in  this  case.  They  were  at  lib- 
erty to  join  issue  as  to  th#»  waiver,  at  the 
time  of  bringing  their  bill,  which  they  have 
done. 

He  has  also  said  that  the  circumstances  in 
this  case  are  rebutted  by  the  testimony  of 
Thomas  Nicolson,  supported  by  that  of 
Richardson  Taylor. 
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I  have  already  said  that  the  former  relates 
to  a  point  of  time  antecedent  to  the  actual 
abandonment  by  Nicolaon,  and  that  the 
latter  refers  to  a  period  when  Nicolson 
had  estopped  himself  from  resuming^  the 
property,  which,  years  before,  he  had  sol- 
emnly given  up,  subject,  however,  to  an 
acceptance  thereof  on  the  part  of  the  appel- 
lants. 

I  have  thus  considered  this  strong  evi- 
dence of  abandonment,  as  it  were,  in  a 
double  aspect — Ist.  As  referable  to  and  ex- 
planatory of  the  original  agreement;  and, 
2d.  As  amounting  in  itself  to  a  substantial 
and  distinct  retransfer  of  the  property  to 
the  company. 

The  last  is  least  probable;  although,  on 
the  ground  of  an  implied  trust,  these  cir- 
cumstances might  be  amply  sufficient  to 
Test  the  land  in  the  company.  The  first  is 
most  natural  and  reasonable ;  and  amounts 
in  my  judgment  to  conclusive  proof  that 
the  original  agreement  was,  as  it  is  alleged 
by  the  appellants  to  have  been :  and  these 
circumstances  are  strong  enough  to  let  in  the 
appellants  to  the  benefit  of  that  agreement, 
the  act  of  frauds  notwithstanding. 

The  result  of  my  reflection  upon  this  case 
therefore  is,  that  the  dismission  of  the  bill 
was  erroneous,  and  that  its- prayer  ought  to 
be  granted. 

JUDGE  LYONS.  When  this  cause  was 
first  open,  I  thought  it  so  plain,  clear,  and 
simple  as  scarcely  to  admit  of  a  doubt,  and 
was  surprised  at  the  decree. 

The  suit  is  said  to  be  brought  to  set  aside 
a  sealed  contract  fairly  entered  into  with- 
out fraud  or  circumvention.  But  I  view  it 
in  a  different  light.  I  consider  it  as  a  suit 
for  specific  performance  of  an  agreement 
and  for  execution  of  a  trust ;  since  Nicolson 
was  ag<;nt,  factor,  and  trustee  of  the  com- 
pany, and,  instead  of  building  a  dwell- 
447  ing-house  *for  himself  on  the  2  3-4 
acres,  and  paying  for  them,  (as  he 
should  have  done  if  he  had  meant  to  appro- 
priate them  to  himself,)  improved  them  for 
the  company,  and  with  the  money  of  the 
company,  and  therefore  had  no  exclusive 
right  to  them,  according  to  the  plain  intent 
and  meaning  of  the  agreement.  He  only 
notified  a  wish  to  have  part  of  the  16  acres 
laid  off  for  the  purpose  of  building  a  dwell- 
ing-house. What  did  Atcheson  and  Crihgan 
saj?  We  do  agree  that  the  land  be  laid  off 
in  the  following  manner.  For  what  use 
and  purpose?  That  is  not  expressed ;  but 
surely  the  words  **for  that  purpose,"  or  **the 
purpose  aforesaid,"  were  necessariy  implied 
according  to  every  rule  for  the  construction 
of  deeds. 

JUDGE  WILLES  has  collected  and  laid 
down  plainly  and  clearly  the  rules  for  con- 
struing deeds,  in  the  case  of  Parkhurst  v. 
Smith. (a)  These  rules  are— 1.  **That  the 
construction  ought  to  be  favourable,  and 
as  near  to  the  apparent  intent  of  the  par- 
ties as  possibly  may  be  and  the  law  will  per- 
mit;—2.  That  too  much  regard  is  not  to  be 
had  to  the  natural  and  proper  signification 
of  words  and  sentences,  to  prevent  the 
simple  intention  of  the  parties  from  taking 
effect;  for  the  law  is  not  nice  in  irrants,  and 
therefore   doth  often   transpose  words  con- 


(a)  WlUes'  Rep.  882-884. 


trary  to  their  order,  to  bring  them  to  the 
intent  of  the  parties; — 3.  That,  when  the 
words  of  a  deed  are  doubtful,  the  first  thing 
to  be  inquired  into  is  the  intention  of  the 
parties; — 4.  That,  if  the  intent  be  plain 
and  clear,  such  construction  ought,  if 
possible,  to  be  put  on  the  doubtful 
words  as  will  best  answer  the  inten- 
tion ;  and  that  which  manifestly  tends 
to  overturn  and  destroy  it  ought  to 
be  rejected ; — 5.  That,  where  the  intent  is 
plain  and  manifest,  and  the  words  doubtful 
and  obscure,  it  is  the  duty  of  a  Judge  to  be 
astute  in  endeavouring  to  find  out  such  a 
meaning  as  will  best  answer  the  intent  of 
the  parties  ;(1)— 6.  That,  where  there  are  two 
clauses  in  a  deed  repugnant  to  each  other, 
the  first  shall  be  received  and  the  latter 
rejected." 

These  rules  are  plain  and  rational,  but 
are  now  attempted  to  be  controverted ;  which 
is  not  at  all  surprising,  since,  unfortu- 
nately for  mankind,  even  the  fundamental 
rules  of  morality  have,  at  times,  become 
the  subject  of  doubt  and  discussion  by  the 
learned  and  ingenious;  which  shews,  as 
Willes  observed,  what  the  writ  of  lawyers 
can  do  when  employed  in  making  objec- 
tions. 
448  *Let  us  apply  these  rules  to  the 
sealed  instrument  now  in  question ; 
and  we  shall  find  the  intention  of  the 
parties,  on  which  the  contract  was  founded, 
apparent  from  its  own  words.  Why  did 
Nicolson  express  his  wish  in  the  articles, 
if  that  wish  was  not  to  be  regarded  and 
considered  as  the  inducement?  If  it  was 
the  inducement,  it  was  part  of  the  condi- 
tion of  the  contract,  and  the  rules  of  con- 
struction will  consider  it  as  such.  That  he 
was  bound  to  build  the  house  is  an  easy  and 
necessary  implication,  and  as  binding  as 
if  expressed.  The  language  conveying 
this  implication  is  contained  in  the  first 
clause,  and  nothing  repugnant  to  it  is 
found  in  the  subsequent  clauses:  but,  if 
there  were,  such  repugnant  part  should  be 
rejected. 

He  never  built;  he  never  surveyed;  he 
never  paid. 

But  it  is  said  that  the  partner  should  have 
sued  and  compelled  payment.  Whose  duty 
was  it  to  do  it?  Was  it  not  his,  as  agent, 
factor,  and  trustee  for  the  company  who 
confided  in  him  that  he  would  attend  to  the 
interest  of  the  company,  and  do  what  was 
just,  right,  and  proper  on  his  part?  Sup- 
pose any  other  person  had  been  the  pur- 
chaser ;  would  it  not  have  been  his  duty  to 
have  compelled  payment,  and  not  to  have 
suffered  money,  which  mignt  have  been 
employed  in  their  trade  and  business  to 
great  advantage,  to  lie  dead  for  ten  years, 
without  ever  receiving  even  interest?  The 
partners,  confiding  in  him,  may  not  even 
have  inspected  the  books;  and,  seeing  him 
build  a  house  on  the  land  for  the  use  of 
the  company,  had  good  reason  to  believe 
that  he  had  abandoned  his  project  of  build- 
ing on  it  for  himself. 

But  he  sowed  clover  I  So  do  many  in  this 
town  on  the  lots  of  other  people ;  and,  I  sup- 
pose,     Mr.    Nicolson,     as    agent    for    the 


(1)   See  also  Hobart  277,  In   the  Earl  of  Clanrick- 
ard's  case. 


201 


I  HEN.  &M. 


ViRGnoA  RiSPORTs,  Annotated. 


449-460 


company,  might  have  sowed  clover  on  any 
part  of  the  16  acren  that  could  be  spared 
for  that  purpose;  but  surely  that  would 
not  give  him  an  exclusive  right  to  the  soil, 
and  a  fee  simple  in  the  land. 

The  agreement  was  never  executed  on  the 
part  of  Mr.  Nicolson,  whose  business  and 
duty  it  was  to  execute  it,  if  he  meant  to 
claim  any  benefit  from  it.  In  its  own 
nature,  it  was  merely  executory ;  and  his 
whole  conduct  proves  that  he  never  meant 
to  execute  it:  the  property,  therefore,  was 
never  changed,  but  belonged  to  the  com- 
pany, and  having  been  sold,  the  appellants 
have  a  right  to  their  respective  shares  of 
the  money ;  that  is,  each  to  one  fifth. 

It  is  said  that,  if  the  land  had 
fallen  in  value,  they  would  have  made  him 
pay  the  purchase-money.  How  could  they 
have  done  that,  when  he  never  built 
449  upon  it  for  himself,  *but  built  upon  it 
for  their  use,  and  with  their  money 
which  increased  its  value?  The  truth  is, 
that  if  it  had  not  risen  in  value,  Nicolson*s 
heirs  would  never  have  claimed  it;  be- 
sides, the  very  words  of  the  agreement 
made  it  optional  in  him,  that  it  might  be 
laidoif  by  him,  and  valued,  and  paid  for,  if 
he  chose  to  do  so.  The  company  had  the 
use  of  it ;  and,  having  built  upon  it,  could 
never  make  a  purchaser  pay  for  it. 

I  have  no  difficulty  in  saying  the  decree 
is  erroneous  and  ought  to  be  reversed. 

The  opinion  directed  to  be  entered  was  as 
follows : 

**This  Court  is  of  opinion  that,  as  the  arti- 
cles of  agreement  made  and  entered  into  on 
the  19th  July,  1792,  by  and  between  the  appel- 
lants, John  Cringan  and  William  Atcheson, 
and  George  Nicolson,  since  deceased,  as 
partners  in  the  rope-walk  company,  men- 
tioned and  referred  to  in  the  bill  and  answer 
filed  in  this  cause,  for  laying  off  a  part  of 
sixteen  acres  of  laud,  which  had  been  pur- 
chased by  the  said  George  Nicolson,  as 
superintendent  and  agent  for  the  rope-walk 
company,  of  William  Mayo,  for  the  use  of 
the  company,  were  made  at  the  request  of 
the  said  Nicolson,  to  accommodate  him,  for 
the  purpose  of  building  a  dwelling-house;  and 
as  the  said  Nicolson  lived  ten  years  after 
the  date  of  the  said  agreement,  and  did 
not  survey  or  lay  off  the  part  of  the  said 
land  he  wished  to  have  for  the  purpose  afore- 
said, or  build  a  dwelling-house  thereon,  or 
pay  the  value  thereof  according  to  the  said 
agreement ;  but,  instead  thereof,  did  build  a 
house  thereon  for  the  use  of  the  company, 
at  the  cost  and  charges  of  the  company  ;  he 
thereby  relinquished  and  abandoned  all 
right  to  the  part  of  the  said  land  he  wished 
to  have  laid  off  for  his  use  under  the  said 
agreement,  supposed  to  be  about  2  3-4  acres  ; 
and  the  said  land  having  been,  since  the 
death  of  the  said  George  Nicolson,  sold  by 
the  appellees,  as  his  executors,  they  ought  to 
account  with  the  appellants  for  the  amount 
of  the  sales,  and  pay  to  each  of  them  one-fifth 
part  of  the  money  arising  from  the  said  sale, 
with  interest  from  the  time  the  said  purchase- 
money  became  due.'* 

Decree  reversed,  and  cause  remitted  for 
farther  proceedings  according  to  this  opin- 
ion. 


450     *Murr6ll  v.  Johnson's  Administrator. 
Wednesday.  October  14, 1807. 

Indemnifying  Bond*— Action  on— What  Safflctoat  to 
Warrant— Case  at  Bar.— A  bond  beinsr  firiven.  condi- 
tioned to  be  void  upon  the  obllsror's  payins^  all 
costs  and  damasres,  whicb  shall  be  awarded  in 
consequence  of  the  obligee's  deliverinff  to  him  a 
nefirro  slave,  a  judsrment  obtained  by  a  third  per- 
son asrainst  the  obligee  for  the  same  slave  1% 
sufficient  to  warrant  an  action  on  the  bond,  with- 
out proof  of  satisfaction  of  the  Judgment. 

Detlnnet- Effect  of  Jndffment— Case  at  Bar.— A  slave 
the  property  of  A.  is  sold  by  B.  (without  authority) 
to  C,  and  by  C.  delivered  to  D.:  A.  brinirs  an 
action  of  detinue,  and  obtains  judfirment  as^alnst 
C.:— he  cannot  afterwards  brinsr  an  action  for  the 
same  slave  asrainst  D..  notwithstanding  his 
judsrment  asrainst  C  is  unsatisfied. 

Jud^rment— Reversal— Erroneous  Instruction.^- A  j  udff- 
ment  for  the  plaintiff  ousrht  not  to  be  reversed,  on 
the  ffroand  that  the  Court,  at  the  Instance  of  the 
defendant,  Arave  an  erroneous  instruction  to  the 
Jury. 

Stephen  Johnson  was  employed  by  Janet 
Murrell  as  an  agent  to  purchase  for  her 
a  negro  girl.  He  accordingly  purchased 
one  of  a  certain  Thomas  Pritchett;  but, 
before  he  delivered  her  to  Mrs.  Murrell,  he 
was  warned  by  Benjamin  Pritchett  not  to 
part  with  her,  as  he,  the  said  Benjamin 
claimed  her  as  his  property.  He  thereupon 
refused  to  deliver  the  said  girl  to  Mrs.  Mur- 
rell, until  he  should  be  indemnified  for  so 
doing :  in  consequence  whereof  an  indem- 
nifying bond  was  executed  by  Mrs.  Mur- 
rell, with  Samuel  Murrell  her  security, 
conditioned  to  be  void  upon  her  pay- 
ing all  costs  and  damages  that  should 
be  awarded  in  consequence  of  the  delivery 
of  the  negro  to  her.  Benjamin  Pritchett 
brought  suit  in  the  County  Court  of  Caroline, 
and  recovered  the  negro,  (or  her  value,  if 
she  was  not  to  be  had,)  of  Johnson,  who,  on 
his  part,  brought  an  action  against  Thomas 
Pritchett,  on  the  warranty  in  his  bill  of  sale, 
and  obtained  judgment ;  but  the  execution 
was  returned  **no  effects."  After  this, 
Philip  B.  Johnson,  administrator  of  Stephen 
Johnson  deceased,  brought  suit  on  the  indem- 
nifying bond,  in  the  District  Court  of 
Charlottesville,  against  Janet  and  Sam- 
uel Murrell,  who  pleaded  "covenants  per- 
formed," upon  which,  issue  being  joined, 
the  parties  went  to  trial. 

At  the  trial  of  the  cause,    the  record  of 


•Indemnifying  Bond— Evidence  to  Prove  That  Plain- 
tiff Is  Damnified. -In  Ray  ▼.  Clemens,  6  Lelffh  000.  GDI. 
a  bond  was  executed  to  a  surviving  partner  condi- 
tioned that  the  obligor  in  the  bond  should  pay  the 
debts  of  the  partnership  so  that  the  survivinff  part- 
ner should  "be  saved  harmless  in  all  the  transac- 
tions of  the  firm."  A  creditor  brougrht  a  suit 
atrainst  the  surviving-  partner  for  a  debt  of  the 
partnership,  which  was  submitted  to  arbitration, 
and  an  award  was  made  against  the  surviving-  part- 
ner upon  an  examination  of  the  parties  themselves. 
In  an  action  by  the  surviving-  partner  on  the  in- 
demnifying bond,  it  was  held  that  the  record  of  the 
suit  between  the  partnership  creditor  and  the  sur- 
viving partner,  above  menUoned.  was  admissible 
evidence  to  show  that  the  surviving  partner  was 
damnified  by  reason  of  the  transaction  of  the  part- 
nership. The  principal  case  and  the  authorities 
therein  cited  by  Tucker,  J.,  are  cited  to  sustain  the 
decision. 

tDetlnue.— See  monographic  note  on  "Detinue 
and  Replevin"  appended  to  Hunt  v.  Martin.  8  Gratt. 
678. 

^Judgment— Reversal— Erroneous  Instmctlon.— A 
judgment  for  a  plaintiff  ought  not  to  be  reversed 
on  the  ground  that  the  court,  at  that  instance 
of  the  defendant  gave  an  erroneous  instruction 
to  the  jury.  Osborne  v.  Francis.  88  W.  Va.  882,  18 
S.  £.  Rep.  604,  citiufiT  the  principal  case. 

See  further,  monographic  noU  on  **Judflrment8** 
appended  to  Smith  v.  Charlton,  7  Oratt  426. 
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Caroline  Court  was  introduced  to  shew  the 
recovery  by  Benjamin  Pritchett  of  Stephen 
Johnson  ;  but  the  counsel  for  the  defendants 
moyedthe  Court  to  instruct  the  Jury,  "that, 
by  law,  the  plainti£f  could  not  sustain  his 
action  agfainst  the  defendants,  unless  he 
should  prove  an  actual  discharge  or  pay- 
ment of  the  amount  of  said  recovery  by  the 
defendant  Johnson  to  the  plaintiff  Pritchett ; 
but  the  Court  refused  to  give  such  instruction 
to  the  jury  ;  on  the  contrary,  instructed  them 
that  the  judgment  against  Johnson  was 
sufficient  to  enable  the  plaintiff  to  recover, 
without  proof  of  payment  of  the  amount  of 
such  recovery ;"  to  which  opinion  of  the 
Court  a  bill  of  exceptions  was  filed. 

The  counsel  for  the  defendant  moreover 
moved  for  an  instruction  to  the  Jury,  that 
an  action  of  detinue  was  still  maintainable 
by  Benjamin  Pritchett  against  Janet  Mur- 
rell :  and  the  Court  instructed  the  Jury 
*'tbat  a  recovery  might  so  be  had  of  the  said 
slave,  unless  the  said  Janet  could  prove  the 
payment  of  the  value  of  the  said  slave  by 
Johnson  to  the  said  Benjamin  Pritchett." 
The  Jury  found  a  verdict  for  the  plain- 
tiff, and  judgment  was  entered  ;  from 
451  *which  an  appeal  was  taken  by  the 
defendant,  Samuel  Murrell,  to  this 
Court. 

Randolph,  for  the  appellant,  made  two 
points,  1.  That  the  judgment  against  John- 
son was  not  sufficient  to  give  him  an  action, 
bnt  that  he  ought  to  have  paid  the  money 
first ;  and  2.  That,  as  the  slave  was  purchased 
by  Johnson  with  Mrs.  Murrell's  own  money, 
an  action  of  detinue  might  still  be  main- 
tained against  her  by  Benjamin  Pritchett, 
if  the  money  had  never  been  paid  to  him  ; 
and  therefore  she  ought  not  also  to  be  subject 
to  the  action  of  Johnson. 

In  support  of  the  first  point,  he  contended, 
that  the  intention  of  the  bond  was  to  indem- 
nify Johnson  against  any  injury  which  he 
should  sustain  in  consequence  of  delivering 
the  negro ;  the  words  being  that  Janet 
Murrell  should  pay  all  costs  and  damages 
awarded  against  him  ;  and  that  there  was  no 
evidence  of  the  smallest  injury  sustained 
by  him,  since  it  did  not  appear  that  he  had 
been  compelled  to  pay  the  money. 

In  support  of  the  second  point,  he  ob- 
served, that  if  Benjamin  Pritchett  had 
received  the  money  of  Johnson,  his  doing 
80  might  have  been  considered  as  a  con- 
firmation by  him  of  the  sale  of  the  slaves ; 
but  otherwise  not  ;— that  either  his  actual 
receipt  of  money,  or  any  thing  equivalent 
thereto,  which  would  amount  to  an  abandon- 
ment of  his  claim  to  the  slave,  would  be 
sufficient  to  authorise  Johnson's  action 
against  the  Murrells ;  but,  no  such  circum- 
stance appearing,  his  right  remained  undi- 
minished, and  might  be  prosecuted  against 
Mrs.  Murrell,  in  whose  possession  the  slave 
was. 

Nicholas,  for  the  appellee.  The  spirit  of 
the  contract  where  consistent  with  the  words, 
is  to  be  followed ;  but  not  a  supposed  con- 
tract, inconsistent  with  that  entered  into  by 
the  parties.  Here  the  contract  was,  that 
Mrs.  Murrell  should  pay  such  costs  and  dam- 
ages as  should  be  awarded  against  Johnson  ; 
the  plain  import  of  which  was  that  she 
should  pay  whatever  was  recovered  of  him. 
It  was  not  a  general  stipulation  to  indemnify, 


but  a  special  agreement  to  pay  whatever 
should  be  recovered.  If  the  contract  had 
been  as  Mr.  Randolph  contends,  its  words 
would  have  been  to  refund  whatever  John- 
son was  compelled  to  pay. 

The  judgment  against  Johnson  was  in  it- 
self an  injury  to  him,  though  he  had  not  sat- 
fied  it ;  for  in  an  action  of  detinue  bail  is 
required  ;  and  no  doubt  he  gave  it : — his 
person  was  therefore  bound,  and  his 
452  bail  might  deliver  '^him  up.  His  hav- 
ing made  an  ineffectual  attempt 
against  Thomas  Pritchett,  ought  not  to  bar 
him  of  his  suit  for  indemnification. 

As  to  the  second  point,  Benjamin  Pritchett 
having  made  his  election  to  sue  Stephen 
Johnson  for  the  negro,  and  having  obtained 
judgment,  he  cannot  now  sue  Mrs.  Murrell. 
That  judgment  could  be  pleaded  in  bar  of 
such  suit.  But  whether  this  be  so  or  not, 
if  the  Court  gave  an  erroneous  instruction  to 
the  jury,  it  was  an  error  in  favour  of  the 
defendants,  of  which  the  defendants  there- 
fore cannot  take  advantage. 

Randolph,  in  reply.  At  law  Mrs.  Murrell 
could  not  discharge  herself  from  this  judg- 
ment by  surrendering  the  slave  to  Pritchett. 
A  Court  of  law  does  not  contemplate  what 
may  be  done  in  a  Court  of  equity. 

Nicholas.  It  was  in  her  power  to  have 
removed  this  difficulty  before  the  trial ;  be- 
cause she  might  have  delivered  the  negro  to 
the  sheriff  when  he  had  the  execution  in 
detinue. 

Randolph.  She  might  never  have  heard 
of  that  suit,  and  was  no  party  to  it. 

Saturday,  October  17. 

JUDGE  TUCKER,  after  stating  the  case, 
made  the  following  observations  :  Although 
no  case  was  cited  at  the  bar  which  appeared 
to  be  peculiarly  applicable  to  this  question,  I 
was  struck  with  the  idea  that  I  had  seen  such 
a  one.  The  cases  of  Bush  v.  Redgeley,(a) 
and  Bothwright  v.  Harvy,(b)  (which  latter 
case  is  referred  to  in  3  Bac.  Abr.  707,  old  ed.) 
are  both  expressly  in  point ;  and  in  the  first 
it  was  resolved  that,  immediately  upon  the 
judgment  given,  the  plaintiff  was  damnified  ; 
for  his  body,  goods,  and  lands  are  liable  to 
the  execution,  and,  if  he  afterwards  alieneth 
his  lands,  he  cannot,  by  reason  of  this  judg- 
ment, warrant  it  to  be  free  from  incum- 
brance ;  so  that  by  the  very  judgment  he  is 
damnified  ;  and  the  Court  added  that,  if  the 
defendant,  after  the  judgment,  had  paid  the 
debt,  or,  in  the  case  before  us,  had  delivered 
the  negro  Benjamin  Pritchett,  still  it  would 
not  serve ;  for  Johnson  (or  the  plaintiff  in 
that  case)  was  damnified  before.  And  the 
same  doctrine  is  expressly  repeated  in  Both- 
wright V.  Harvy. 
453  *There  is  another  point  stated  in  the 

bill  of  exceptions,  which  appears  to 
have  been  very  improperly  introduced,  upon 
which  the  Court  instructed  the  jury  as  re- 
quested. No  exception  was  taken  to  the  opin- 
ion of  the  Court,  and  therefore  it  seems  to 
me  to  be  unimportant  in  this  case.  I  shall 
only  say  that  I  do  not  concur  in  opinion 
with  the  Judge  who  gave  it. 

The  opinion  of  the  Court  was  entered  as 
follows : 

"This  Court,  not  approving  of  the  opinion 
and  second  instruction  given  by  the  District 


(a)  Crp.  Eliz.  964. 


Ibid.  809.  Owen,  19,  S.  C. 
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Court  on  the  trial  of  this  cause,  aa  stated  in 
the  second  exception  to  that  opinion  filed  in 
this  cause,  but  considering  the  instruction  as 
immaterial  to  the  issue  tried,  is  of  opinion 
that  there  is  no  error  in  the  first  instruction 
excepted  to,  nor  in  the  judf^ment.  Therefore 
it  is  considered  that  the  said  judgment  be 
affirmed."  

Lipscomb's  Administrator  v.  Winston, 
Administrator  of  Littlepage. 

Tuesday,  October  13, 1807. 

Chancery  Practice— Injunction  to  Judjpnent— Account 
before  CommlMloners— Items  Not  AllDwed.— Where 

injunction  is  granted  to  a  judfirment  and  an  ac- 
count between  the  parties  directed,  the  commis- 
sioner oQfiTht  not  to  sive  the  plaintiff  at  law 
credit  for  claims  not  exhibited  to  the  Jury,  nor 
mentioned  in  the  answer,  and  which  are  prior 
in  date  to  the  commencement  of  the  suit 

Sheriffs— Agreement  to  Indulge  for  Taxes— Recovery 
Thereon.*— A  sheriff  who  indulsred  a  man  for 
his  taxeM,  in  consideration  of  which  the  latter 
asrreed  to  indemnify  him  by  paying  all  damages 
which  the  commonwealth  mlsrht  recover  of  him 
In  consequence  of  his  failinfir  in  due  time  to  pay 
the  said  taxes  into  'the  treasury,  was  allowed 
to  recover  the  amount  of  such  taxes,  with  lawful 
interest,  from  the  times  when  respectively 
payable. 

Sanie-5anie— Same.— Part  of  those  taxes  beinsr 
payable  in  certificates,  the  value  of  the  certifi- 
cates, at  those  respective  times,  was  decided  to 
be  the  rate  at  which  they  ousrht  to  be  allowed: 
and  not  the  value  at  the  time  of  maklnsr  the 
allowance. 

Chancery  Practice— One  Asking  Equity  flust  Do  Equity. 
—A  person  coming  into  a  Court  of  equity  to  im- 
peach a  judgment  at  law,  must,  on  his  part,  do 
what  equity  requires. 

This  was  an  appeal  from  a  decree  of  the 
late  Judge  of  the  High  Court  of  Chancery. 

The  bill  states  that  the  complainant  is  ad- 
ministrator of  Ambrose  Lipscomb,  late  of 
Hanover  County,  deceased  ;  that,  in  October, 
1790,  Richard  Littlepage  instituted  a  suit 
against  the  said  decedent,  in  Hanover  Court, 
and  obtained  a  judgment,  on  an  account, 
for  the  sum  of  121.  19s.  3d. ;  that,  from  a  set- 
tlement and  receipt,  (exhibited  with  the  bill,) 
th^  complainant  believes  his  intestate  to 
have  settled  with  and  paid  to  Thomas  Starke 
the  sum  of  701.  148.  lOd.  in  discharge  of 
taxes  for  the  years  1787,  1788,  1789  and  1790, 
and  of  other  accounts  ;  that  he  believes  the 
said  Starke  acted  as  deputy-sheriff,  in  the 
said  County  of  Hanover,  during  the  same 


^Sheriffs— Agreement  to  Indulge  for  Taxes— Re- 
covery Thereon.-in  Clevinger  v.  Miller.  37  Gratt. 
743,  it  Is  said:  *'In  Lipscomb  v.  WinBton,  Adm'r  of 
LUtlepaoe,  1  fffti.  <f-  M.  458,  this  court  held,  that 
a  sheriff  having  indulged  a  man  for  his  taxes,  on 
paying  the  same  into  the  treasury  in  his  behalf, 
might  recover  the  amount  with  interest;  but  this 
was  upon  an  express  promise  of  indemnity.  This 
decision  was  made  by  two  judsres  in  a  court  of 
three;  and  not  without  a  vehement  protest  from 
Judge  Tucker,  who  declared  that  a  contract  more 
flagrantly  in  malejlcio  never  was  brought  to  the 
view  of  the  court." 

The  principal  case  is  also  cited  in  State  v.  B.  & 
O.  R.  Co.,  41  W.  Va.  98,  83  S.  E.  Rep.  681. 

Debt— Payment  by  Stranger— Recovery  from  Debtor. 
—It  is  well  settled  that  a  stranger,  who  pays 
the  debt  of  another  without  his  knowledge 
and  authority,  cannot  sue  the  debtor  for  money 
paid  for  his  use,  unless  the  debtor  has  ratified 
the  act  of  the  stranger  by  promising  to  re- 
pay him  the  amount,  or  in  some  other  manner. 
Neely  v.  Jones.  16  W.  Va.  635,  citing  the  principal 
case.  But  if,  after  the  stranger  pays  the  debt,  the 
debtor  raiihes  the  payment,  as  by  rel3ing  on  this 
payment  as  a  payment  when  sued  upon  the  debt, 
or  in  any  other  manner,  he  will  be  liable  in  action 
of  assumpsit  brought  by  the  stranger  against  him 
for  money  paid  at  his  request  for  his  use,  the 
subsequent  ratification  being  equivalent  to  a  pre- 
vious request  Neely  v.  Jones,  16  W.  Va,  686,  citing 
the  principal  case. 


years,  and  was  duly  authorised  to  receive 
said  taxes,  fees,  &c.;  that  his  intestate,  as 
appears  by  a  receipt  dated  the  2d  of  March, 
1783,  paid  William  Tompkins,  (who  the  com- 
plainant believes  also  acted  as  a  deputy-sher- 
ifF,)  ten  pounds  in  a  warrant :  from  v^hich 
exhibits  the  complainant  believes  that-  his 
intestate,  on  the  29th  day  of  October,  1790, 
was  indebted  to  I^ittlepag^e  in  the  sum  of  121. 
19s.  3d.  and  no  more :  that,  since  the 

454  death  of  his  intestate,  ^I^ittlepag-e 
brought  suit  against  him  as  adminis- 
trator :  that  the  said  suit  was  dismissed  for 
want  of  a  declaration,  but  afterwards  rein- 
stated on  motion:  that  he  did  not  know  that 
the  same  could  be  proceeded  in,  without  some 
process  served  on  him  after  it  was  reinstated  : 
that  the  verdict  was  therefore  by  surprise  : 
that  the  amount  recovered  was  2131.  14s. 
71-2d.,  without  allowing  to  his  intestate 
any  credit,  except  for  261.  4s.  9  l-2d. ;  that 
if  he  had  been  apprised  of  the  trial,  he  could, 
as  he  believes,  have  satisfied  the  Jury  that 
nothing  was  due;  he  therefore  prayed  an 
injunction  to  the  judgment,  and  for  general 
relief. 

The  injunction  being  granted,  Richard 
Littlepage  filed  an  answer  to  the  following 
effect: 

That  in  the  year  1783,  he  qualified  as  dep- 
uty-sheriff, in  Hanover,  under  Geddis  Win- 
ston, and  continued  to  act  as  such  for  the 
years  1783,  1784,  1785,  1786,  1787,  1788  and 
1789,  during  which  years  the  intestate  of  the 
complainant  became  indebted  to  him  in  the 
sum  of  1031.  10s.  3  l-2d.  specie,  and  361.  6s. 
4  l-2d.  certificates,  as  per  account  annexed  : 
that,  on  the  1st  of  May,  1798,  a  balance  was 
due  him  of  1411.  14s.  3d.  specie,  and  581.  15s. 
8d.  certificates,  including  interest  to  that 
day  on  both  sums ;  that,  on  this  account,  the 
judgment  was  rendered  against  the  com- 
plainant, as  administrator,  for  2131.  14s. 
71 -2d.  and  costs;  that  the  verdict  was  not 
obtained  by  surprise  ;  that  while  the  cause 
was  depending,  and  twelve  months  before 
the  verdict,  the  complainant  had  an  inter- 
view with  him,  and  proposed  a  meeting  to 
settle  the  accounts ;  but  the  complainant 
failed  to  attend  at  the  appointed  time  and 
place,  and  the  defendant  was  obliged  to  pro- 
ceed in  his  action  :  that  the  suit  against  the 
complainant's  intestate,  in  which  the  verdict 
for  121. 19s.  3d.  was  rendered,  was  upon  an 
old  private  account,  of  long  standing,  an- 
nexed to  the  answer ;  that  all  the  items  in 
the  said  account  were  just ;  but,  for  want  of 
legal  proof,  no  more  than  the  last  mentioned 
sum  was  recovered  :  that  Starke  acted  as  a 
deputy  with  him  during  the  year  1787,  1788, 
and  1789;  that  Lipscomb  had  two  estates 
in  Hanover  ;  one  in  the  district  allotted  to 
Starke,  and  one  in  the  respondent's 
limits ;  that  whether  any  part  of  the 
taxes  within  the  said  limits  was  included 
in  the  sum  paid  Starke,  he  cannot 
speak  with  certainty ;  but  he  knows  that 
part  of  that  sum  was  for  the  taxes  of  1790, 
when  the  respondent  did  not  act ;  that 
Tompkins  was  deputy-sheriff  in  Hanover, 
in  1781  and  1782,  and  had  nothing  to  do  with 
the  taxes  of  1783  ;  and  that  his  receipt 

455  cannot  affect  *  the  respondent :  that  the 
reason   his  account  against  Lipscomb 

for  taxes  was  kept  separate  from  his  private 
account,  was,  because  Lipscomb  had  agreed 
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with  him,  in  case  he  would  grant  him  in- 
dulgence for  the  said  taxes,  to  indemnify 
and  save  the  respondent  harmless  by  paying 
to  him  all  such  damages  as  the  Common- 
wealth might  recover  of  him  in  consequence 
of  his  failing  to  pay  in  due  time  the  said 
taxes  into  the  treasury  :  that  when  his  prop- 
erty was,  in  1792  and  1793,  under  execution 
for  a  balance  due  the  public,  he  urged  I/ips- 
comb  to  pay  what  he  owed ;  who  gave 
strong  assurances  of  payment,  but  never 
made  any  during  his  life  ;  and  that  after  his 
death  the  respondent  was  constrained  to  sue. 

On  the  16th  of  March,  1801,  the  suit  abated 
by  the  defendant's  death,  and  was  afterwards 
revived  against  Wm.  O.  Winston,  his  admin- 
istrator. 

An  account  was  directed ;  and  the  com- 
missioner made  a  report,  in  which  he  charged 
the  estate  of  Ambrose  Lipscomb,  the  com- 
plainant's intestate,  with  certificate  and 
specie  taxes  for  the  years  1783, 1784, 1785  and 
1786,  and  with  the  certificate  and  specie  taxes 
on  John  Lipscomb's  estate  for  1783, 1784,  and 
1785 — rated  the  certificates  at  their  nominal 
amount,  deducting  only  five  per  cent,  for 
depreciation  of  value,  and  allowed  interest, 
on  the  several  taxes,  from  the  times  when 
the  same  were  respectively  payable:  but 
disallowed  the  claim  of  Littlepage's  estate 
for  the  taxes  of  the  years  1787,  1788, 1789  and 
1790,  and  that  of  Lipscomb's  estate  for  a 
credit  on  account  of  the  ten  pounds  stated  to 
have  been  paid  to  William  Tompkins.  The 
last  mentioned  credit  was  not  admitted, 
because  the  receipt  was  dated  in  1783,  and 
Littlepage  claimed  no  taxes  prior  to  those  of 
1783,  which  were  collectable  in  1784.  In 
estimating  the  value  of  the  certificates,  the 
commissioner  was  governed  by  a  certificate 
from  Messrs.  Pickett,  Pollard,  &  Johnston, 
stating  the  present  value  of  such  paper ;  and 
allowed  the  smallest  of  two  prices  at  which 
they  said  they  were  selling.  Sundry  deposi- 
tions and  affidavits  were  exhibited  before  the 
commissioner,  by  the  complainant,  stating 
various  circumstances,  which,  together  with 
the  mode  of  commencing  the  account  of 
Littlepage  against  Lipscomb,  for  sundry 
items,  (in  which  the  taxes  were  not  included,) 
the  several  nonsuits  at  law  suffered  by 
Littlepage,  and  the  length  of  time,  were 
relied  on  as  presumptive  proof  that  the  claim 
had  been  fully  discharged.  Opposed  to  this 
circumstantial  evidence,  the  defendant  filed 
several  depositions :  but  the  commis- 
456  sioner  rejected  them  on  *both  sides. 
He  also  did  not  allow  to  Littlepage's  es- 
tate several  items  of  a  private  nature,  which 
be  had  blended  with  his  account  for 
taxes.-rTo  this  report  the  complainant 
excepted. 

1.  Because  the  charge  of  taxes  for  the 
years  1783,  1784, 1785  and  1786,  ought  not  to 
have  been  allowed ;  since  Littlepage,  long 
after  those  taxes  were  due,  had  sued  Lips- 
comb ;  stating  an  account  up  to  a  posterior 
date,  in  which  the  said  taxes  were  not  com- 
prehended ;  and  the  circumstance  that  the 
taxes  for  the  subsequent  years  had  been  paid, 
OQght  (as  in  the  case  of  rent-arrear)  to  be 
received  as  proof  that  nothing  was  due  for 
the  preceding  years. 

2.  Because  the  commissioner  had  charged 
the  complainant  with  the  taxes  on  John 
Lipscomb's  estate,  on  no  other  evidence  but 


that  of  Ambrose  Lipscomb's  having  been 
his  administrator ;  although  Littlepage  him- 
self had  neither  made  this  charge  in  his 
account,  nor  insisted  on  it  in  his  answer ; 
the  same  being  first  brought  forward  in  the 
commissioner's  report. 

3.  Because  interest  had  been  improperly 
charged,  there  being  no  right  to  charge 
interest,  except  on  the  sums  paid  by  Little- 
page for  Ambrose  Lipscomb,  and  no  evidence 
being  adduced  that  any  such  payment  had 
ever  been  made. 

4.  Because  the  certificates  were  debited  at 
their  present  advanced  value,  whereas,  if  the 
complainant  was  ever  chargeable  with  them, 
it  could  only  be  according  to  their  value 
when  he  became  chargeable. 

5.  The  complainant  excepted  generally  to 
the  charges  in  the  report,  contending  that  by 
the  proofs  exhibited  nothing  appeared  to  be 
due  to  the  estate  of  Littlepage,  and  that  his 
answer,  having  been  disapproved  in  sundry 
particulars  and  shewn  to  be  wholly  unworthy 
of  credit,  ought  not  to  be  regarded. 

6.  He  also  excepted  to  the  principle  avowed 
by  the  commissioner  of  throwing  the  onus 
probandi  on  the  complainant,  whereas,  the 
trial  at  law  having  been  by  surprise,  the 
evidence  to  support  the  account  produced  by 
Littlepage  ought  now  to  be  the  same  with 
that  required  before  a  Jury,  in  which  respect 
its  incompetency  was  manifest. 

The  chancellor  by  his  decree  confirmed  the 
report ;  and  directed  the  injunction  awarded 
the  complainant  to  be  dissolved  as  to  1591.  8s. 
7d.  (the  sum  stated  by  the  commissioner  to  be 
due,)  and  perpetuated  as  to  the  balance  ;  and 
the  costs  to  be  equally  borne  by  the  par- 
ties :  from  which  decree,  Lipscomb  ap- 
pealed. 
457  *Randolph,  for  the  appellant,  in- 
sisted on  the  various  exceptions  above 
mentioned,  and  contended  that  he  came 
properly  into  a  Court  of  equity,  oti  the 
ground  that  the  verdict  at  law  was  obtained 
by  surprise,  no  notice  having  been  given  of 
the  reinstatement  of  the  suit. 

He  observed,  in  support  of  the  4th  excep- 
tion, that,  if  Lipscomb  had  been  a  delin- 
quent trustee,  it  might  have  been  reasonable 
to  charge  him  with  the  nominal  amount  of 
the  certificates  :  but  here  the  case  was  widely 
different ;  the  sheriff  had  probably  bought 
those  certificates  at  only  5s.  in  the  pound, 
and  ought  to  receive  no  more  than  he  gave 
for  them.  Littlepage  was  in  reality  a  trus- 
tee for  Lipscomb;  and,  upon  principle,  as 
such,  should  have  done  the  best  he  could, 
and  not  have  speculated  for  his  own  advan- 
tage. The  case  of  an  executor  is  parallel  to 
this.  If  he  pays  a  debt  of  his  testator  at  5s. 
in  the  pound,  he  cannot  charge  the  whole 
amount  to  the  estate. 

*'In  odium  spoliatoris  sunt  omnia  praesum- 
enda."  But  that  maxim  does  not  apply  to 
this  case.  The  commissioner  therefore  ought 
not  to  have  presumed  against  Lipscomb  with- 
out proof. 

JUDGE  LYONS.  If  you  open  an  account 
in  equity,  you  can  only  do  it  so  far  as  you 
can  shew  error. 

Randolph.  This  is  the  rule  where  the 
party  applying  had  an  opportunity  of  defence 
at  common  law ;  but  not  otherwise. 

Nicholas,  for  the  appellee,  contended, 

I.    That  the  exceptions  had  been  properly 
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overraled.  As  to  the  first  exception,  he  said 
it  was  the  practice  of  Littlepaf^e  to  agree 
with  the  people  that,  in  case  of  his  indulging- 
them  for  taxes,  they  were  to  pay  him  any 
damages  and  charges  which  might  be  recov- 
ered by  the  Commonwealth  in  consequence 
of  their  failing  to  pay. 

JUDGE  TUCKER.    Is  not  this  a  turpis 
contractus  7 

Nicholas.  It  might  have  been  a  fair  agree 
ment  to  provide  against  contingencies.  But 
this  is  unimportant,  as  we  do  not  claim  the 
damages,  and  they  have  not  been  allowed  us. 
The  object  of  the  argument  is  only  to  explain 
the  reason  of  I/ittlepage's  keeping  a  separate 

account  for  the  taxes. 
458  *There  is  no  analogy  between  the  case 
of  rents  and  this  of  taxes.  Such  is  the 
connexion  between  a  tenant  and  his  landlord, 
that  payment  of  the  prior  rent  is  presumable 
where  the  posterior  has  been  paid.  But,  in 
this  instance,  the  greater  part  of  Lipscomb's 
estate  was  in  Starke's  precinct ;  and  it  does 
not  follow,  because  Starke,  by  his  assiduity, 
made  collections  for  certain  years,  that  other 
deputies  did  the  same  for  the  preceding  years. 
Receipts  are  produced  for  the  payments  to 
Starke,  and  for  a  payment  in  1793.  This 
shews  that  L/ipscomb  was  in  the  habit  of  tak- 
ing care  of  receipts.  Why  then  does  he  not 
produce  receipts  for  the  other  payments,  if 
they  ever  were  made  ? 

As  to  the  second  exception,  the  words  of 
Tompkins's  receipts,  dated  March  2,  1783, 
shew  that  the  taxes  on  John  Lripscomb's  land 
were  paid  by  Ambrose  L/ipscomb  his  adminis- 
trator. 

The  third  and'  fourth  exceptions  are  not 
better  founded.  Where  the  sheriff  agrees  to 
pay  a  man's  taxes  for  him,  his  liability  to  the 
public  is  a  sufficient  consideration  for  him  to 
recover  the  money.  It  is  said  there  is  no 
proof  that  this  money  has  been  paid  into  the 
treasury.  But  the  land  was  listed  on 
the  commissioner's  books ;  the  sheriff  was 
charged  according  to  those  books :  judg- 
ments have  been  obtained  on  behalf  of  the 
Commonwealth  against  him  ;  and  I/ipscomb 
has  been  exonerated.  The  sheriff  was  liable 
to  damages  and  interest,  and  ought,  there- 
fore, to  recover  interest  at  least.  There  is 
no  reason  to  disallow  him  the  present  current 
value  of  the  certificates. 

In  answer  to  the  fifth  exception,  Mr.  Nicho- 
las took  a  view  of  the  testimony,  and  com- 
pared the  various  depositions  with  each 
other  ;  from  which  he  inferred  that  a  balance 
was  established  to  be  due  from  Lipscomb  to 
Littlepage,  and  that  no  part  of  the  evidence 
contradicted  the  answer. 

The  sixth  exception,  he  observed,  was 
groundless,  because  the  commissioner  cer- 
tainly proceeded  on  proofs  before  him  ;  not 
on  a  presumption  against  the  complainant. 
But,  as  there  had  been  a  trial  before  a  Jury, 
the  utmost  the  complainant  in  Chancery 
could  do  was  to  surcharge  and  falsify  the 
account  of  the  plaintiff  at  law.  The  com- 
plainant is  said  not  to  have  been  present 
at  the  trial.  But  the  plaintiff  at  law  could 
not  have  obtained  a  judgment  unless  he  had 
proved  his  account. 

II.  The  commissioner  did  wrong  in  reject- 
ing the  claim  of  I/ittlepage  for  the  taxes 
459      of  the  years  1787, 1788,  1789,  »and  1790, 


the    amount    of    which  ought    now    to   be 
added  to  the  sum  decreed  the  appellee. 

It  was  a  mistake  in  the  commissioner  to 
suppose  that  Starke's  receipts  covered  all  the 
taxes  due  from  Lipscomb  for  those  years ; 
since  he  had  other  lands  in  parts  of  the 
County  not  in  Starke's  precinct. 

III.  As  there  was  no  proof  of  surprise  on 
the  complainant,  and  it  is  denied  in  the 
answer,  the  injunction  ought  not  to  have 
been  sustained. 

A  defendant's  own  neglect  is  no  reason 
to  permit  his  going  into  Chancery.  A 
sufficient  reason  should  be  shewn  for  his  not 
making  a  defence  at  law.  The  only  reason 
assigned  here,  is,  that  he  did  not  know  that 
the  suit  could  be  reinstated  on  motion.  Igno- 
rance of  law  is  no  excuse.  But,  as  it  appears, 
he  was  acquainted  with  one  point  of  law, 
viz.  that  the  suit  could  be  dismissed  at  the 
rules  for  want  of  a  declaration,  it  is  presuma- 
ble he  must  have  known  something  of 
another;  that  it  could  be  reinstated.  No 
doubt,  he  consulted  counsel  as  to  the  steps 
he  took ;  and  his  counsel  ought  to  have 
informed  him  that  the  dismission  at  the  rules 
was  not  conclusive.  Besides,  the  suit,  after 
the  reinstatement,  remained  on  the  docket 
twelve  months  before  the  trial. 

Call,  on  the  same  side,  in  addition  to  the 
points  urged  by  Nicholas,  said  it  was  no 
objection  now  to  the  allowance  of  part  of 
Littlepage's  claims,  that  such  part  had  not 
been  exhibited  to  the  Jury ;  that,  if  .such  an 
objection  had  been  intended,  it  should  have 
been  pleaded  in  abatement  to  the  suit  at  law ; 
that,  even  if  it  be  true,  at  law,  that  a  judg- 
ment may  be  pleaded  in  bar  of  a  subsequent 
suit  for  articles  of  a  prior  date  to  the  first 
writ,  it  is  not  so  in  equity  ;  substantial  jus- 
tice only  being  regarded  there. 

As  to  the  case  of  rents,  he  observed  that, 
if  the  acquittance  for  a  subsequent  year's 
rent  is  under  seal,  it  is  a  bar  to  the  claims 
for  preceding  years ;  but  not  otherwise  :— 
however,  the  case  of  taxes  is  very  dissimi- 
lar ;  since  the  taxes  of  different  years  are  due 
to  different  sheriffs. 

Where  there  is  an  honest  debt  precedent, 
and  an  usurious  contract  subsequent, 
although  that  contract  is  void,  yet  the  plain- 
tiff may  recover  the  debt  originally  due. 
According  to  the  same  principle,  if  the 
agreement  on  which  Littlepage  relied  was 
illegal,  he  has  nevertheless  a  right  to  recover 
what  was  due  previously  to  that  agreement. 

With  respect  to  the  taxes  on  John  Lips- 
comb's estate,  the  practice  of  thiscoun- 
460  try  is  that  executors  do  manage  *the 
landed  estate  to  a  certain  extent,  and 
pay  the  taxes  on  them.  This  is  a  reasonable 
practice,  and  beneficial  to  orphans.  The 
charging  taxes  to  the  executors  is  not  techni- 
cally right ;  but  is  conducive  to  the  advan- 
tage of  the  estate ;  and,  at  any  rate,  the 
sheriff  has  a  right  to  recover  according  to 
the  charge  in  the  commissioner's  t>ooks. 

The  5th  exception  answers  to  Addison's 
definition  of  nonsense.  It  cannot  be  con- 
futed, because  it  has  no  point.  ''Falsum  in 
uno  falsum  in  omnibus"  extends  only  to  this; 
that,  if  falsified  in  part,  the  answer  loses 
the  weight  of  being  evidence.  In  that  case 
it  is  not  necessary  to  disprove  it  by  two  wit- 
nesses ;  but  still  the  complainant  must  prove 
his  case. 
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As  to  the  value  at  which  the  certificates 
ought  to  be  rated,  the  certificate-tax  was  to 
be  satisfied  by  a  specific  paper,  which,  by 
the  law  of  the  land,  the  individual 
was  required  to  pay.  There  is  an  important 
distinction  between  cases  where  there  is  a 
coatract  to  deliver  certain  paper  and  where 
there  is  a  rig-ht  to  the  paper  itself,  independ- 
ently of  any  contract. 

Suppose  a  man,  by  will,  bequeathed  bank 
stock.  At  the  time  it  ought  to  have  been 
delivered  by  the  executor,  it  was  worth  3  for 
1 :  but  it  afterwards  rose  in  value  to  17  for  1. 
Can  the  executor  settle  with  the  lega- 
tee at  the  rate  of  3  for  17  He  could  not ; 
because  the  legatee  has  a  right  to  the  specific 
stock.  The  case  in  similar  here :  for  the 
Commonwealth  (or  the  sheriff  in  its  room) 
had  a  right  to  the  specific  certificates,  and, 
therefore,  is  entitled  to  recover  according  to 
the  rise  in  value. 

Randolph,  in  reply.  I  insisted  that  the 
Court  of  Equity  had  jurisdiction,  and  that 
there  had  been  a  surprise.  I  acknowledge 
the  defendant  ought  to  have  adverted  to  the 
law ;  but  the  fact  is  he  failed  to  observe  it ; 
aod  the  derk  certifies  that  nobody  appeared 
to  defend  him.  The  question  is  whether 
failing  to  observe  strict  law  is  to  bar  a 
remedy  in  equity.  If  the  defendant  had 
appeared  and  stood  the  change  of  a  trial, 
and  then  come  into  equity,  the  case  would 
have  been  more  against  him. 

Has  a  man  a  right  to  bring  separate  suits 
on  every  item  in  his  accounts  ?  In  assump- 
sit, he  must  include  all  that  is  due.  I  do  not 
admit  Mr.  Call's  doctrine  concerning  a  plea 
in  abatement  to  be  correct.  It  cannot  be 
law  that  a  defendant  is  compelled  to  admit 
the  articles  exhibited  and  plead  latent  arti- 
cles. How  could  a  man  have  pleaded 
461  in  *abatement  that  the  account  com- 
prehended all  the  dealings  between  the 
parties ;  which  was  what  my  client  here 
insisted  ? 

JUDGE  TUCKER.  Where  judgment  is 
obtained,  and  another  suit  brought  for  items 
prior  in  date  to  the  first  writ  purchased,  the 
defendant  may  plead  in  bar. 

Randolph.  Such  is  my  opinion  of  the  law, 
and  so  Mr.  Call  ought  to  have  taken  it. 

No  man  can  be  condemned  to  pay  money 
where  he  has  discounts,  even  though  he 
mi^ht  have  claimed  them  at  law.  The  only 
penalty  upon  him  is  to  make  him  pay  the 
costs  in  Chancery,  for  his  neglect  at  law. 
Many  cases  were  decided  at  the  late  term  of 
the  Court  of  Chancery,  where  relief  was 
?iven,  yet  the  complainant  made  to  pay  the 
costs. 

JUDGE  ROANE.  Has  not  the  case  of 
TerriU  v.  Dick,  1  Call,  546,  settled  that 
point? 

JUDGE  LYONS.  Can  a  man  be  permitted 
to  stand  by,  at  a  trial  at  law— keep  his  re- 
ceipt in  his  pocket,  and  afterwards  go  into 
equity? 

Randolph.  I  have  always  thought  dis- 
count a  sufficient  ground  for  going  into 
eqntty. 

JUDGE  ROANE.  There  is  always  a 
reason  assigned  for  not  having  made  a 
defense  at  law. 

Randolph.  As  to  the  certificates,  noth- 
ing but  their  value  at  the  time  ought  to  be 
paid.    This  was  only  a  case  of  a  contract. 


The  persons  liable  for  the  certificate-tax 
held  not  the  certificates  themselves.  The 
sheriff  agreed  to  purchase  them,  on  their 
behalf,  and  pay  them  into  the  treasury. 
Therefore,  nothing  but  the  value  at  which 
he  might  then  have  bought  them  ought  now 
to  be  claimed. 

Littlepage's  having  mingled,  in  his  ac- 
count for  taxes,  private  with  public  claims 
shews  they  were  all  considered  by  him  as 
homogenous ;  and  the  whole  ought  to  have 
been  exhibited  to  the  Jury.  This  circum- 
stance also  falsifies  the  answer  for,  in 
that,  he  says  that  he  kept  the  accounts  sep- 
arate. 

I  admit  that  thereby  the  answer  is  only 
set  aside  as  evidence.  But,  without 
462  the  answer,  there  has  not  been  *^evi- 
dence  enough  to  support  his  claim. 
The  commissioner's  books  are  sufficient  to 
shew  the  amount  of  the  taxes  due  from 
Lipscomb ;  but  many  other  things  of  impor- 
tance are  proved  by  nothing  but  the  answer. 

Thursday,  October  29.  The  Judges  de- 
livered their  opinions. 

JUDGE  TUCKER.  Littlepage  a  deputy- 
sheriff,  obtained  a  judgment  in  his  life- 
time against  A.  Lipscomb's  administrator 
in  the  County  Court  of  Hanover  for 
the  sum  of  2131.  14s.  7  l-2d.  which  the 
defendant  obtained  an  injunction  from 
the  High  Court  of  Chancery  setting  forth, 
among  other  things,  that  Littlepage  had 
obtained  a  judgment  against  his  testator 
in  October,  1790,  for  121.  19s.  3d. ;  that  he 
paid  one  Starke,  (who  was  a  deputy-sheriff 
with  Littlepage, )  for  the  years  1787,  1788, 
1789,  and  1790,  701.  14s.  lOd.  in  discharge  of 
taxes  for  those  years;  that,  since  his  tes- 
tator's death,  Littlepage  brought  a  suit 
against  himself  as  administrator  which 
was  dismissed  at  rules,  but,  being  after- 
wards reinstated  on  motion,  a  verdict  was 
obtained  on  a  writ  of  inquiry  for  2131.  148. 
7  l-2d.  without  his  knowledge,  as  he  did 
not  know  of  the  reinstatement ;  that,  had 
he  not  been  surprised,  he  believes  he  could 
have  satisfied  the  Jury  that  nothing  was 
due. 

Littlepage,  in  his  answer,  states  that  he 
was  a  deputy -sheriff  in  Hanover  County 
from  1783  to  1789,  both  inclusive;  during 
which  years  A.  Lipscomb  became  indebted 
to  him  in  the  sum  of  1031.  lOs.  3  l-2d.  for 
specie  taxes,  and  361.  6s.  4  l-2d.  for  certifi- 
cate taxes,  as  per  account  annexed  to  his 
answer,  (which  he  prays  may  be  taken  as 
part  of  it,)  on  which  account  judgment  for 
2131.  14s.  7  l-2d.  was  rendered  in  his  favour, 
for  principal  and  interest  to  the  time  of 
trial,  in  Julv,  1800;  denies  the  judgment  was 
obtained  by  surprise;  says  the  judgment 
against  Lipscomb  in  his  life-time  for  121. 
19s.  3d.  was  on  an  old  private  account;  that 
his  private  account  with  Lipscomb  and  his 
account  of  taxes  against  him  were  kept 
separate;  '*that  the  reason  was  that  the 
said  Ambrose  Lipscomb  agreed  with  him, 
that,  if  he  would  grant  to  the  said  Lips- 
comb indulgence  for  his  taxes,  he  would 
indemnify  and  save  Littlepage  harmless  by 
paying  to  him  all  such  damages  as  the 
Commonwealth  might  exact  of  Littlepage, 
in  case  of  his  delinquency  in  not  paying 
up  within  due  time  the  public  taxes  of  the 
said    County;  that,    owing    to  this  circum- 
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stance,  and  this  alone,  he  waited,  from  time 

to    time,     in    expectation    that    Lipscomb 

would  come  forward  and   faithfully  comply 

with  his  engagement,'*    &c.     He  an- 

463  swers    ^equivocally,   or  rather  denies 
knowing    whether    any    part    of    the 

money  paid  to  Starke  was  on  account  of 
these  taxes,  though  Starke  expressly  proves 
he  shewed  him  the  account  when  he  was 
preparing  his  answer. 

That  in  1792,  or  1793,  when  his  own  prop- 
erty was  advertised  to  be  sold  to  satisfy  the 
balance  of  the  revenue  due  from  him,  Lips- 
comb gave  the  strongest  assurances  of 
relief;  but  he  never  did  any  thing  in  his  life- 
time. He  died,  as  the  bill  states,  in  1794. 
The  writ,  in  the  suit  on  which  he  recov- 
ered, is  stated  by  the  clerk  to  have  borne 
date  July  12th,  1798.  On  the  20th  of  June, 
1799,  there  was  a  nonsuit,  for  want  of  a 
declaration,  which  was  afterwards  set 
aside,  and  on  the  18th  of  July,  1800,  the 
verdict  and  judgment  enjoined  were 
obtained. 

As  the  defendant  had,  in  my  opinion,  a 
very  clear  defence  at  law ;  as  the  reinstate- 
ment of  a  cause,  (which  may  be  dismissed 
at  the  rules  for  want  of  a  declaration^ )  at 
the  next  Court,  may  be  generally  regarded 
as  a  matter  of  course;  and,  as  that  dismis- 
sion was  obtained  by  the  defendant  in  per- 
son, he  appears  to  me  to  have  no  excuse  for 
not  attending  to  the  suit  afterwards,  espe- 
cially as  thirteen  months  intervened  before 
the  judgment  was  obtained.  I  therefore  am 
of  opinion  that  the  grounds  for  granting 
the  injunction,  if  any,  were  extremely 
slight.  But,  whatever  defect  there  might  be 
in  the  bill  of  the  complainant,  as  a  ground 
for  the  interposition  of  a  Court  of  Equity, 
the  answer  of  the  defendant  furnishes 
ample  reasons  for  that  Court  to  relieve 
against  a  judgment,  the  foundation  of 
which  is  not  only  without  any  legal  basis, 
but  is  actually  (if  we  may  believe  the 
answer),  bottomed  upon  a  contract  founded 
in  male^cio. 

Taking  the  defendant's  answer  to  be 
true,  as  to  the  foundation  and  cause  of  his 
action,  he  could  neither  maintain  a  suit 
thereon  at  law  nor  in  equity.  Not  at  law, 
for  several  reasons  which  I  shall  consider 
somewhat    at  large. 

The  act  of  Oct.  1782,  c.  8,  for  establish- 
ing a  permanent  revenue,  declares  that  the 
sheriff  shall,  from  and  after  the  first  day  of 
May,  annually  collect  and  receive  from 
every  person  chargeable  therewith,  the 
taxes  imposed  by  that  act,  in  his  County ; 
and,  in  case  payment  be  not  made,  on  or 
before  the  first  day  of  June,  annually,  the 
sheriff  shall  have  power  to  distrain  the 
lands  or  slaves,  goods  or  chattels,  which 
shall  be  found  on  the  lands,  and  in  posses- 
sion of  the  person  so  indebted  or  failing, 
notwithstanding  they  may  be  comprised  in 
any  deed,  or  mortgage:  and,  if  the  owner 
shall    not    pay    the  taxes  within    five 

464  days,  the  ^sheriff    may  lawfully    sell 
the  same,  &c.     And  the  sheriff    shall 

duly  account  for  and  pay  the  same  into  the 
treasury,  on  or  before  the  15th  of  Septem- 
ber, annually ;  and,  in  case  of  failure,  he  is 
made  liable  to  a  judgment  on  motion,  In 
the  General  Court,  for  the  amount  of  the 
taxes  due,  with  fifteen  per  cent,   damages, 


and  five  per  cent,  interest,  until  paid.  The 
provisions  ot  this  act,  with  some  variations 
as  to  dates,  are  continued  to  the  present 
period. 

This  act  both  creates  the  duty  and  gives 
the  remedy.      The    duty    from    the    person 
chargeable  with  any   taxis  to  the  common- 
wealth not  to  the  sheriff.     The    duty    from 
the  sheriff  is    to  the    Commonwealth    like- 
wise.    The    remedy    in    both    cases  is  the 
remedy  of  the   Commonwealth.     Her  officer 
the  sheriff   may  distrain  the  lands,  slaves, 
and  goods    of    t*he    person    chargeable    for 
taxes,  for  the  amount  thereof,  but  no  more. 
The  Court  may  give  judgment  against    the 
sheriff  for  any  neglect  of  duty.     As  the  law 
creates    no   debt    or  duty,  from  the  person 
chargeable    with    the    tax,    to  the  sheriff, 
he  has  no  right  of  action,  in    case   of  non- 
payment to  him,  but  a  right  to  distrain  for 
them    only,    as   the  officer  of  the  Common- 
wealth, and  in  her  behalf.     And  it  may  well 
be    doubted,  if    he    neglected    to    distrain 
within  the  period  limited  for  him  to  account 
and  pay  into  the  treasury,  whether  he  could 
even    distrain  at   any  future  period,  unless 
authorised  by  some  special  act  of  Assembly 
for  that  purpose.     The  first  act  that  I  have 
been    able  to  discover  giving  such  author- 
ity is    that    of    1789,    c.     29,    amended    by 
that     of     1792,     ed.    1794,    c.     83.  s.      29, 
which,    by  a    kind   of    negative   pregnant, 
declares    that  no  sheriff  shall  be  allowed  to 
distrain  for  any  taxes,  after  two  years  from 
the    time   the    taxes   became    due,    except 
sheriffs  appointed  prior  to  the  year  1792,  who 
shall    have  the    power    of    distraining    for 
the  taxes  then  due  for  the  term  of  eighteen 
months    from    the    passing  thereof;  which 
period    was,    by  the    act  of  1794,  c.  21,  en- 
larged to  the  term  of  eighteen  months  from 
the   first  of  October,    1793.     Now,  although 
this    act  enlarges   the  time  of  distraining, 
it  does  not  change  the  remedy.     The   taxes 
due  from    individuals   can    be    collected  in 
no  other  way ;  and  I  take  it  to  be  clear  law 
that  where  a  statute  not  only  gives  a  remedy 
but  creates  the  duty,  no   other   remedy  can 
be    had.     Littlepage,  under    the    operation 
of  these   last  two    acts,    might    have    dis- 
trained for   all  arrears  of   taxes,  which    he 
asserts  to    have  been    due  to  him,  until  the 
last  day  of  March,  1795.     After  that  period, 
if,  through  neglect,    he    failed    to    collect 

them,  he  had  no  remedy  either  at  law 
465      or    in  equity,  unless  some  *other  act 

of  Assembly  (which  I  have  not  been 
able  to  find,  and  which  I  do  not  believe  to 
exist)  has  given  one.  The  Court  before 
whom  the  writ  of  inquiry  was  executed 
ought  not  to  have  suffered  his  account  to 
have  gone  to  the  Jury.  They  were  ex 
officio  bound  to  look  into  it  by  the  act  of 
1792,  ed.  1794,  c.  92,  s.  56,  and  not  only  to 
have  rejected  it  from  going  to  the  Jury,  for 
the  reason  already  given,  but  to  expunge 
from  it  every  item  that  had  appeared  to  have 
been  due  five  years  before  the  death  of 
lyipscomb,  which  would  have  extended  to 
the  whole  account,  even  including  those 
years  for  which  the  taxes  most  clearly  ap- 
pear to  have  been  paid.  Thus  I  take  it  to 
be  clearly  proved  that  Littlepage  could 
not  have  maintained  an  action  at  law  upon 
tnis  account,  although  the  commissioner 
(of  whose     legal    talents    I   never    before 
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had  anj  opportanity  of  forming  anj  opin- 
ion) is  please^l  to  inform  us  in  his  report 
that  his  claim  is  one  of  the  first  dignity. 

Nor  do  I  conceive  that  Littlepage  could 
have  been  more  successful  in  ,a  Court  of 
Kquity.  His  application  to  such  a  Court 
for  its  aid  ought  to  have  been  founded  on 
a  fair  contract  between  himself  and  L/ips- 
comb.  But  what  is  the  contract  alleged  in 
the  answer?  ''If,  contrary  to  the  duties 
of  your  office,  you  will  not  compel  me  to 
pay  my  taxes  to  the  Commonwealth,  I  will 
indemnify  you  for  any  damages  that  may 
be  awarded  against  you  for  such  a  breach  of 
duty."  A  contract  more  flagrantly  founded 
in  maleficio  never  was  brought  to  the  view 
of  any  Court. 

It  is  destructive  of  the  revenue,  ruinous 
to  all  public  creditors,  pernicious  to  the  pub- 
lic credit,  and  fatal  to  the  energies  of  the 
Commonwealth,  under  the  greatest  emer- 
gencies. The  record  accordingly  exhibits 
a  series  of  judgments  against  the  high 
sheriffs  for  whom  he  acted,  for  upwards  of 
19,5001.  an  evil  of  sufficient  magnitude  to 
shew  the  pernicious  consequences  of  such 
illegal  and  nefarious  contracts ;  if,  indeed, 
such  a  one  ever  was  made  on  the  part  oi 
Lipscomb,  of  which  there  is  no  proof  what- 
ever. No  Court  of  Ekiuity  that  understood 
even  the  elements  of  its  functions  could  sus- 
tain a  suit  founded  on  such  a  contract. 

But,  let  it  be  supposed  that  I  am  mistaken 
npon  this  point,  and  that  Littlepage  might 
have  maintained  an  action  for  the  taxes, 
and  that  the  Court  ought  not  ex  officio  to 
have  stricken  out  all  the  charges  alleged 
to  have  been  due  Ave  years  before  Lips- 
comb's death  ;  even  in  this  case,  he 
466  *ought  to  have  recovered  much  less 
than  he  did,  or  nothing  at  all.  In 
the  account,  which  is  annexed  to  his  an- 
swer, and  is  that,  I  presume,  which  appears 
in  the  record,  page  33,  he  charges  Lips- 
comb which  1031.  10s.  3  l-2d.  for  the  specie- 
taxes  due  from  him,  from  the  year  1783  to 
1789,  both  inclusive,  and  361.  6s.  4  l-2d.  for 
the  certificate-taxes  for  the  same  period ;  in 
the  whole  1391.  16s.  8d.  In  this  account  there 
is  a  credit  for  161.  5s.  paid  in  warrants, 
corn,  Ac.  It  is  in  proof  that  Lipscomb 
settled  with  Starke,  a  deputy-sheriff  who 
acted  for  Littlepage,  for  all  the  taxes  due 
for  the  years  1787.  1788,  and  1789,  amount- 
ing to  391.  68.  3d.  and  paid  him  for  the 
same  in  August,  1793;  of  which  payments 
being  made  on  that  account,  Littlepage,  in 
bi&  answer,  expressly  denies  knowledge; 
though  Starke  proves  he  shewed  him  the 
account,  at  the  very  time  that  he  was  pen- 
ning this  falsity  in  his  answer;  with  this 
additional  circumstance,  that,  '^after 
shewing  him  the  account,  Capt.  Street,  who 
was  present,  remarked  (addressing  him- 
self to  Littlepage)  that  it  would  be  proper 
to  admit  a  credit  for  those  credits;  when 
Littlepage  replied  that  he  should  admit 
nothing  but  what  they  could  prove.'*  What 
credit  can  be  due  to  the  answer  of  such  a 
man?  The  falsity  of  it  being  proved  in  this 
respect,  and  the  payment  of  these  taxes  for 
the  last  three  years  being  also  unequivocally 
established,  is  it  probable,  or  even  conceiv- 
able, if  the  taxes  for  the  years  1783,  1784, 
1785  and  1786,  had  been  still  due,  that  Lit- 
tlepage would  have  suffered  his  own   prop- 


erty to  have  been  sold  under  execution  in 
1793,  rather  than  to  have  distrained  for 
those  arrears,  as  the  act  of  1792  gave  him 
a  right  to  do?  On  the  contrary,  is  there 
not  the  strongest  presumption  that  the 
taxes  for  those  years  had  been  previously 
settled  and  paid,  and  that  the  payment  ta 
Starke  was  in  full  of  all  arrears?  The  in- 
ference, I  confess,  is  so  strong  to  my  appre- 
hension that  I  cannot  reject  it;  more  espe- 
cially when  fortified  with  this  additional 
circumstance,  that  Littlepage,  not  long 
before  Lipscomb's  death,  brought  a  suit 
against  him,  and  recovered  121.  19i.  3d.  only  ; 
which  proves  there  was  not  such  a  good 
understanding  between  them  as  to  prevent 
a  suit,  and  that  this  suit  was  instituted 
some  time  after  his  death.  To  this  I  will 
add  another  circumstance  appearing  on  the 
face  of  the  record.  On  the  24th  of  March, 
1795,  Littlepage  instituted  his  first  suit 
against  Lipscomb's  administrator,  laying 
his  damages  to  one  hundred  pounds  only. 
Upon  this  suit  he  was  nonsuited  in 
October,  1797,  and,  in  July,  1798,  he  insti- 
tuted the  suit  on  which  he  afterwards 
467  recovered,  and  laid  his  damages  *to 
four  hundred  pounds.  By  what  cir- 
cumstance his  damages  against  a  dead  man 
could  be  quadrupled,  in  so  short  a  period, 
it  is  difficult  to  imagine.  It  shews,  how- 
ever, that  for  more  than  two  years,  be  esti- 
mated his  claim  against  Lipscomb's  estate 
at  less  than  one  half  of  what  he  actually 
recovered.  Kven  upon  these  grounds,  I 
conceive  the  present  judgment  should  be 
perpetually  enjoined ;  and  that  the  most  fa- 
vourable decree  for  Littlepage's  representa- 
tives ought  to  be  to  direct  an  issue  to  be 
made  up  between  the  parties,  to  determine 
whether  the  taxes  due  from  Lipscomb,  from 
the  year  1783  to  1786,  both  inclusive,  had 
been  satisfied  and  paid,  or  not ;  and  further, 
what  was  the  current  value  of  the  certifi- 
cates proposed  to  be  redeemed  by  the  cer- 
tificate-tax, at  the  several  periods  when  the 
taxes  payable  in  certificates  became  due ; 
and  that  verdict  to  b^  certified  to  the  Court 
of  Chancery.  But  should  the  Court  be  of 
opinion  that  they  ought  not,  for  the  reasons 
first  given,  to  perpetuate  the  injunction  as 
to  the  whole  judgment,  nor  to  direct  such 
an  issue  as  I  have  proposed,  but  to  make 
an  end  of  the  case  here;  upon  the  princi- 
ple that  a  Court  of  Equity  will  not  interfere 
to  deprive  a  plaintiff  at  law  of  any  legal 
advantage  which  he  may  have  gained,  un- 
less the  party  seeking  relief  will  do  com- 
plete justice  by  paying  what  is  leally  due; 
(a)  and  that  they  have  even  gone  so  far, 
upon  the  same  principle,  as  to  refuse  their 
assistance  in  relieving  against  a  judgment 
obtained  by  fraud ;  although  I  think  I  could 
shew  a  difference  between  fraud  in  obtain- 
ing a  judgment  and  a  judgment  founded 
in  fraud  or  maleficio,  as  I  think  the  present 
was; — my  opinion,  in  that  case,  will  be, 
that,  rejecting  the  commissioner's  liberal 
allowance  of  the  certificate- tax  for  1783  and 
1784,  and  the  specie-tax  for  1785,  on  John 
Lipscomb's  estate,  not  mentioned  in  the 
account  annexed  to  the  answer,  nor  claimed 
therein,  and  also  rejecting  his  allowance  of 
interest  upon  the  taxes  for  1783,  1784,  1785, 
and  1786,  which   ought  not  to    be   allowed, 

<a)  Paine  v.  Dudley.  1  Wash.  199. 
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because  thoae  taxes  might  have  been  dis- 
trained for,  (were  there  on  official  turpi- 
tude in  the  contract  pretended  but  not 
proved  in  Littlepage's  answer,  as  a  further 
reason  for  rejecting  interest, )  a  decree  ought 
now  to  be  entered  for  d41.  5s.  5d.  (the  bal- 
ance appearing  to  be  due,  upon  the  account 
of  taxes  exhibited  and  annexed  to  the  an- 
swer, after  allowing  the  credits  admitted 
and  proved  as  before  mentioned),  with  in- 
terest thereon,  from  the  time  of  granting 
the  injunction  to  the  time  of  pronouncing 
the  decree ;  and  that  the  judgment  be  perpet- 
ually enjoined  for  the  balance. 
468  *JUDGE  ROANK.  This  is  an  in- 
junction to  stay  proceedings  on  a 
judgment  obtained  in  Hanover  Court  by  the 
intestate  of  the  appellee  against  the  appel- 
lant's intestate.  That  judgment  was  regu- 
larly obtained.  The  allegation  of  surprise, 
even  as  stated  by  the  appellant  himself, 
cannot  regularly  avail  him,  for  no  man  is 
to  plead  in  excuse  his  ignorance  of  the 
law,  or  of  the  rules  of  the  Courts ;  but,  in 
this  case,  there  is,  on  the  contrary,  the  an- 
swer of  the  defendant  and  some  other  testi- 
mony going  to  shew  that  the  appellant's 
intestate  was  duly  apprised  of  the  con- 
tinuance and  existence  of  the  suit.  On  the 
ground  of  surprise,  therefore,  I  should  be 
of  opinion  to  overrule  the  appellant's  pre- 
tensions: but  the  appellee's  intestate  hav- 
ing in  effect  admitted  that  the  taxes  of 
1787,  8,  and  9,  were  unjustly  included  in  the 
judgment;  having  also  shewn  this  to  be  the 
case  by  the  testimony  of  T.  Starke,  whose 
evidence  is  very  strong  against  him  on  this 
point ;  and  having  submitted  it  to  the  Court 
to  make  an  abatement  in  respect  of  those 
taxes,  if  it  should  appear  to  the  Court  of 
Equity  that  they  had  been  unjustly  recov- 
ered ;  on  these  grounds  I  presume  that  the 
r.ourt  of  Equity  had  obtained  a  fair  cog- 
nizance of  the  case,  and  might  go  on  to 
adjust  the  judgment  according  to  the  prin- 
ciples of  equity. 

As  this  case  existed  in  the  trial  at  law, 
there  is  nothing  of  turpitude  or  illegality  of 
consideration  tending  to  impeach  the  items 
of  which  the  account  filed  in  that  action 
was  compounded.  It  is  principally  com- 
posed of  debits  for  taxes  long  since  due  to 
I/ittlepage,  the  legal  and  proper  collector  ;— 
I  say  due  to  him,  (though  not  for  his  own 
benefit, )  because  he  alone  had  a  right  to  re- 
ceive them,  to  take  his  commissions  there- 
upon, and  grant  discharges  for  them ;  and, 
for  any  thing  that  appeared  in  the  trial 
at  law,  it  was  a  fair  contract,  on  the  part 
of  the  sheriff,  to  pay  the  taxes  of  the  appel- 
lant's intestate  to  the  public,  and  indulge 
him  therefor  a  considerable  time;  which 
circumstance,  and,  especially,  the  forbear- 
ance would  undoubtedly  operate  a  consid- 
eration amply  sufficient  whereupon  to  found 
a  recovery.  Admitting,  also,  in  this  point 
of  view,  that  the  right  of  distraining  for 
these  taxes  had  expired,  it  does  not  follow 
that  an  action  for  the  amount  thereof,  as 
for  so  much  money  advanced  for  his  use, 
would  not  have  been  justly  sustainable 
against  the  appellant's  intestate.  We  are 
not  to  say  in  this  Court  that  every  thing 
was  not  shewn  in  the  trial  at  law  which 
was  necessary  to  support  the  action  on  the 


part   of   the    plaintiff.     In  the  naked  case, 
therefore,  as  existing    in  the  trial  at 

469  *law,  there  is  nothing  to  impeach  the 
fairness  of   the  contract.     The  Court 

of  Law  was  as  competent  as  a  Court  of 
Equity  to  relieve  against,  or  rather  to  re- 
fuse to  enforce  the  performance  of  an  illegal 
contract :  but  when  that  is  not  done  by  the 
Law-Court ;  when  this  ground  has  not  even 
been  taken  by  the  defendant  in  that  Court, 
but,  on  the  contrary,  a  regular  judgment 
has  passed  against  him,  appearing  on  the 
face  of  the  proceedings  at  law,  to  be  free 
from  any  vicious  consideration,  and  the 
defendant  comes  here  to  get  relief  against 
that  judgment  on  another  ground ;  by  what 
rule  ought  the  Court  of  Equity  to  be  gov- 
erned in  extending  to  him  its  relief? 

Admitting  then  that  the  contract,  which 
is  first  stated  in  the  answer  of  the  appellee's 
intestate,  respecting  the  indulgence  to  be 
granted  to  the  other  party,  was  one  con- 
trary to  the  policy  of  the  laws,  and  founded 
on  considerations  which  would  not  be  en- 
forced by  a  Court  of  Justice :  yet  I  hold  it 
to  be  an  established  principle  of  equity  not 
to  disturb  a  regular  judgment  at  law,  unless 
the  party  praying  to  impeach  it  will  do  on 
his  part  what  justice  requires  to  be  done,  (a) 
The  only  question,  therefore,  for  us  to  de- 
'cide  at  present,  is  how  much  is  really  due 
(throwing  the  consideration  of  the  contract 
entirely  out  of  the  question)  from  the  one 
party  to  the  other. 

In  making  this  inquiry  I  have  taken  up 
the  commissioner's  report,  and  approve  the 
same,  except  as  it  is  now  objected  to. — Ist. 
I  object  to  the  report,  so  far  as  it  inserts 
the  certificate- tax  on  John  Lipscomb's 
estate,  for  1783  and  1784,  and  the  specie- tax 
on  the  same  for  1785 ;  since  these  were  not 
claimed  in  the  action  at  law. — 2dly.  I  object 
to  the  price  at  which  the  certificates  are 
rated,  and  think  their  values  at  the  respec- 
tive times  when  payable  into  the  treasury 
with  interest  should  only  be  allowed.  The 
contract  as  to  the  certificates  was  either  a 
purchase  of  so  many  certificates  in  the 
hands  of  the  sheriff  for  which  their  then 
values  with  interest  were  agreed  to  be  paid; 
or,  as  it  now  seems  from  Littlepage's  an- 
swer, a  contract  of  indemnity  to  Littlepage  : 
—and,  if  the  latter,  he  should  not,  when  he, 
perhaps,  has  paid  the  Commonwealth  at 
the  rate  of  5s.  in  the  pound,  now  recover 
them  at  par,  with  legal  interest:— this 
would  be  a  contract  on  speculation,  and  not 
a  mere  contract  of  indemnity. 

With  these  variations,   I   approve   of   the 

report;  and,  when   the  account  shall   have 

been  reformed  pursuant   thereto,    I  am    of 

opinion  that  the  injunction  be  perpetual,  as 

to  the  credits  thence    arising    to    the 

470  appellant,  (in    addition  *to    those  al- 
ready produced  by  the  report, )  and  be 

dissolved  as  to  the  balance. 

JUDGE  LYONS  concurred  with  JUDGE 
ROANE;  JUDGE  FLEMING  being  absent. 

The  opinion  of  the  Court,  therefore,  was, 
that  the  decree  should  be  reversed,  and  the 
cause  remanded  to  the  Court  of  Chancery 
for  farther  proceedings. 


(a)  See  tbe  case  of  Payne  v.  Dudley,  executor  of 
leet  1  Wash.  196. 
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Nimmo,  Executor  of  Wishart,  v.  The  Com- 
monwealth. 

Saturday.  October  17. 1807. 

executor*— PiM  off  Plene  Adnialf tnivit— Jadsmeat*— 

If.  on  an  issue  joined  on  the  plea  of  plene  admin- 
istrarit.  the  Jury  find  assets  to  a  certain  amount 
less  than  the  plaintiff's  claim,  judgment  ought  to 
he  entered  for  that  amount  only,  (for  which  exe- 
cution may  issue  immediately)  and  for  the  bal- 
ance, when  assets  shall  come  to  the  defendant's 
hands. 

This  was  an  appeal  ^rom  a  judgment  of 
the  General  Court.  Several  points  were 
made  in  arcfument ;  but  the  only  circum- 
stance on  which  the  decision  of  this  Court 
was  founded,  was  that  the  plea  having 
been  '*  plene  administravit"  the  judgment 
was  entered  against  the  appellant,  as  exec-, 
ntor  of  Wishart,  for  the  whole  amount  of 
the  debt,  which  was  1,3681.  2s. ;  although 
the  Jury  found  that  the  assets  in  his  hands 
amounted  to  the  sum  of  4821.  13s.  only. 
For  this  defect  it  was  reversed ;  and  this 
Court,  proceeding  to  give  such  judgment 
as  the  General  Court  ought  to  have  given, 
directed  that  the  Commonwealth  should 
have  execution  (the  judgment  being  on  a 
scire  facias)  for  the  said  sum  of  4821.  138., 
with  interest  and  damages  thereupon,  ac- 
cording to  law,  and  the  costs  which  accrued 
in  the  General  Court ;  and  for  the  farther  sum 
of  8851.  98.,  with  interest  and  damages 
thereupon,  when  so  much  of  the  goods  and 
chattels  of  his  testator  should  come  to  the 
hands   of  the  appellant  to  be  administered. 


Jones  V.  Hart's  Executors. 

Tuesday.  October  20. 1807. 

Attorney  In  Pact— Salts  In  Name  off.t— A  suit  cannot 
be  maintained  in  the  name  of  an  attorney  in  fact, 
even  in  a  Ck>urt  of  Equity.    _ 

Lcfsdcs— CcrUinty— Case  at  Bar— Qasro.— Is  a  be- 

qaest  of  personal  estate  "to  the  Baptist  Associa- 
tion that  for  ordinary  meets  at  Philadelphia 
annually,  to  be  a  perpetual  fund  for  the  education 
of  youths  of  the  Baptist  denomination,  who  shall 
appear  promisinff  for  the  ministry,  always  giving 
a  preference  to  the  descendants  of  the  family  of 
the  testator's  father"  sufficiently- definite  and  cer- 
tain to  be  carried  into  effect?— 
5ane— Case  at  Bar— QMtre.— Can  a  society  incor- 
porated under  the  name  of  the  trustees  of  the 
Philadelphia  Baptist  Association  claim,  by  virtue 
of  that  bequest,  without  provinff  that  they  were 
actually  Incorporated  at  the  time  of  the  bequest 
and  that  they  are  the  same  society  intended  by 
the  testator. 

This  suit  was  brought  on  the  Chancery 
side  of  the  County  Court  of  Rockingham, 
by  DaTid  Jones  the  appellant,  as  attorney 
in  fact  for  the  Philadelphia  Baptist  Associa- 
tion, for  the  purpose  of  recovering  of 
the  appellees,  the  executors  of  Silas  Hart, 
a  legacy  bequeathed,  as  he  alleged, 
471  *by  their  testator  to  the  said  Associa- 
tion. One  of  the  clauses  of  the  will, 
under  which  the  claim  was  exhibited,  was 
in  the  following  words;  **Item,  what  shall 
remain  of  my  military  certificates  (now 
funded  at  Richmond  agreeable  to  an  act  of 


•See  monographic  note  on  "Executors  and  Admin- 
istrators" appended  to  Rosser  y.  Depriest,  5  Gratt  6. 

See.  citing  the  principal  case,  foot-note  to  Timber- 
lake  T.  Benson,  2  Va.  Cas.  848;  Braxton  v.  Wood,  4 
GratL  86l 

tSpecMIc  Porforoiance— Partlos.— An  agent  for  the 
purchase  of  land  is  not  a  proper  party  to  a  bill 
against  the  principal  for  a  specific  perfor«nance. 
although  the  affent  signed  the  memorandum  for 
the  purchase  in  his  own  name.  Tavenner  y.  Bar- 
rett 21 W.  Va.  67S,  cltinir  the  principal  case. 


Congress)  at  the  time  of  my  decease,  both 
principal  and  interest,  I  give  and  be- 
queath to  the  Baptist  Association  that 
for  ordinary  meets  at  Philadelphia  an- 
nually, which  I  allow  to  be  a  perpetual 
fund  for  the  education  of  youths  of  the 
Baptist  denomination  who  shall  appear 
promising  for  the  ministry,  always  giving 
a  preference  to  the  descendants  of  my 
father's  family."— Another  clause  was  the 
following;  ^^ After  my  just  debts,  funeral 
expenses,  and  legacies  by  me  bequeathed 
be  fully  paid,  what  shall  remain  I  give  and 
bequeath  to  the  Association  before  men- 
tioned, and  for  the  same  purpose  as  the 
other." 

The  power  of  attorney  produced  by  the 
complainant  was  signed  by  Samuel  Jones 
as  president,  and  William  Rogers  as  secre- 
tary of  the  trustees  of  the  Philadelphia  Bap- 
tist Association,  and  authenticated  by  a 
certificate  from  Thomas  Mifflin,  Governor  of 
Pennsylvania,  with  the  seal  of  the  State 
annexed,  stating  that  those  persons  were, 
at  the  time  of  subscribing  the  same,  and 
now  are,  the  former,  president,  the  latter, 
secretary,  of  the  said  board  of  trustees,  **A 
body  corporate,  in  law,  and  in  fact,  in  the 
said  Commonwealth  appointed." 

There  was  no  statement  in  the  bill  that 
the  Baptist  Association  was  a  body  corpo- 
rate. The  answer  of  the  executors  denied  the 
corporate  existence  of  the  Association,  and 
put  it  upon  the  plaintiff  to  prove  every 
thing  requisite  to  shew  that  they  were  en- 
titled to  receive  the  legacy.  No  farther  evi- 
dence was  produced ;  and  the  cause  coming 
on  to  be  heard  upon  bill,  answer,  and  ex- 
hibits, the  bill  was  dismissed  with  costs. 
The  plaintiff  appealed  to  the  Superior  Court 
of  Chancery  for  the  Staunton  District, 
where  the  decree  was  affirmed;  from  which 
affirmance  the  plaintiff  appealed  to  this 
Court. 

For  the  appellees  it  was  contended, 

1st.  That  there  being  no  evidence  of  such 
a  corporate  body  as  the  Baptist  Association, 
in  Philadelphia,  and  there  being  no  indi- 
vidual named  in  the  bequest,  the  bequest 
itself    was  void: 

2dly.  That  if  the  bequest  was  not  void, 
yet  there  was  no  evidence  to  shew  that  the 
trustees  of  the  Association  who  authorised 
this  suit,  were  the  trustees  of  the  Asso- 
ciation to   whom    the    legacy    was    given: 

and, 
472         *3dly.  That  the   plaintiff  had  shewn 
no  right  to  maintain  a  suit  in  his  own 
name. 

Randolph,  for  the  appellant,  contended— 
1.  That  the  1st  and  2d  objections  were  over- 
thrown by  the  evidence :  for  that  the  exist- 
ence of  such  a  body  corporate  as  the  Baptist 
Association,  in  Philadelphia,  was  suffi- 
ciently proved  by  the  certificate  of  Thomas 
Mifflin,  Governor  of  Pennsylvania,  which 
is  the  proper  mode  of  authentication  under 
the  act  of  Congress  and  our  own  act  of 
Assembly ;  that,  although  no  individual  was 
mentioned  to  whom  the  devise  was  made, 
the  executors  were  trustees  to  preserve  the 
estate :  but,'  if  there  were  no  trustee,  where 
a  trust  exists,  the  Court  of  Chancery  will 
appoint  organs  for  its  execution  ;  that,  even 
if  they  were  not  incorporated,  the  Assem- 
bly   of   Baptists    would  take;    the   bequest 
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being  of  person al  estate  only.  Kyd  on  Cor- 
porations says  a  devise  of  real  estate  can- 
not be  made  to  an  Association  unless  it 
be  incorporated ;  and  Coke  says,  *  ^a  devise  to 
the  parishioners  of  Dale*'  is  void :  but  these 
doctrines  do  not  affect  personal  estate: 
2.  That  the  3d  objection  was  merely  techni- 
cal. The  bill  was  in  the  name  of  David 
Jones  as  attorney  in  fact ;  but  its  whole  ob- 
ject was  stated  to  be  for  the  benefit  of  the 
Association.  At  common  law,  this  objec- 
tion might  be  fatal:  but  not  in  equity: 
even  a  plea  in  abatement  would  not  lie. 
His  suing  in  his  own  name  was  more  ben- 
eficial for  the  defendants,  because  he  was 
thereby  made  responsible  for  the  cost.  I 
know  of  no  instance  of  a  bill  in  Chancery 
dismissed  for  such  a  defect.  At  any  rate, 
the  bill  should  be  dismissed  without 
prejudice.  If  the  principal  point,  concern- 
ing the  bequest,  is  decided  in  our  favour, 
we  shall  be  satisfied ;  for  we  believe  the 
executors  would  then  pay  the  money; 

Chapman  Johnson,  for  the  appellees. 
Mr.  Randolph  is  right  in  his  last  assertion, 
and  in  that  only :  but  we  trust  that  the 
Court,  considering  the  costs  are  in  ques- 
tion, will  not  reverse  the  decree,  if  they 
think  the  third  point  is  for  us. 

The  act  of  incorporation  ought  to  be 
shewn.  But,  even  if  the  Governoi*s  cer- 
tificate were  suflficient  to  prove  the  corpora- 
tion, it  does  not  shew  whether  they  were 
incorporated  at  the  time  when  the  will  was 
written,  or  since. 

If  sufficiently  described,  they  might  take 
in  their  natural  capacities ;  but  here  the  per- 
sons are  uncertain,  whether  associators  in 
Philadelphia,      in     Pennsylvania,    in    the 

United  States,  or  in  the  world. 
473  *If  there  was  evidence  that  a  certain 
association  known  by  the  name  used 
in  the  will  existed  in  Philadelphia,  it 
would  be  sufficient:  but  of  this  there  is  no 
evidence;  and  the  ^* Philadelphia  Baptist 
Association"  might  be  a  very  different  body 
from  the  *^  Baptist  Association  which  for 
ordinary  meets  annually  in  Philadelphia." 

The  association  itself  are  only  trustees ; 
and  the  cestuis  que  trust  are  still  more 
uncertain ;  the  description  of  persons  enti- 
tled to  claim  the  benefit  of  the  bequest  be- 
ing so  vague  and  indefinite  that,  if  a  youth 
of  the  Baptist  Society  were  before  you  as  a 
complainant,  you  could  not  tell  whether  he 
was  entitled  to  have  any  part  of  the  money 
applied  to  this  use  or  not. 

Mr.  Randolph  says  there  is  a  difference, 
as  to  the  right  of  David  Jones,  as  attorney, 
to  sue  in  his  own  name,  between  a  suit  in 
equity  and  at  common  law.  But  what  rea- 
son is  there  for  this  distinction?  David 
Jones  is  not  the  proper  person  to  receive 
the  money ;  he  might  recover,  and  never 
pay  it  to  the  association.  There  was  no 
necessity  for  a  plea  in  abatement,  because 
the  plaintiff's  right  of  action  was  denied. 

Stuart,  on  the  same  side. — 1.  There  must 
be  a  corporate  body  to  be  authorised  to 
take  under  the  terms  of  the  will  now  in 
question.  And,  if  there  was  no  such  body, 
even  if  there  were  trustees  designated  by 
name  to  preserve  the  devise,  it  would  not 
be  sufficient;  because  in  their  natural  ca- 
pacities they  could  not  preserve  it  forever. 

The  Governor's  certificate  is  not  sufficient 


to  prove  the  fact  in  dispute,  because  he  had 
no  right  to  decide  whether  in  law  they 
were  a  corporation,  but  only  to  authenticate 
the  instrument  by  which  they  were  incor- 
porated. Why  is  not  that  instrument  pro- 
duced? When  it  is  considered  that  the 
Governor's  certificate  was  exhibited  with 
the  bill,  and  that  the  answer  denied  the  fact 
of  incorporation,  and  demanded  proof;  its 
not  being  produced  is  presumptive  evidence 
against  the  fact. 

2.  The  intention  of  the  testator  is  so 
doubtful  that  the  devise  is  void.  In  the 
will  the  word  **  Philadelphia"  is  used  as 
descriptive  of  the  place  of  meeting  only. 
The  * 'Philadelphia  Baptist  Association"  ap- 
pears to  be  composed  only  of  the  citizens  of 
Philadelphia.  The ' 'association  meeting  at 
Philadelphia  annually"  are  probably 
474  ^people  living  at  a  great  distance,  and 
may  be  citizens  of  Pennsylvania,  or 
of  the  United  States,  generally. 

This  is  a  bequest  of  a  trust.  The  trustees 
ought  therefore  to  be  designated. 

In  Powell  on  Contracts,  p.  418,  a  devise 
to  twenty  of  the  poorest  of  the  testator's 
kindred  is  said  to  be  void  for  the  uncer- 
tainty, (a)  Here  it  is  for  the  use  of  the 
most  deserving  young  men  of  the  Baptist 
Society  I    How  is  this  to  be  ascertained? 

Where  a  devise  is  to  ''his  son"  and  he 
has  two  sons,  or  to  his  son  John,  and  he 
has  two  sons  by  the  name  of  John,  it  is 
also  void,  (b) 

2  Bac.  Abr.  85.(c)  A.  devised  lands  to 
trustees  in  fee,  in  trust  to  pay  debts,  &c. 
and,  after  those  debts  paid,  then  to  sell ; 
and,  if  any  of  the  testator's  name  would 
buy,  such  person  to  have  the  lands  2001. 
less  than  the  value.  This  devise  was  de- 
clared to  be  void ;  for,  if  two  of  the  testa- 
tor's name  should  claim  the  benefit,  who 
must  have  it?  So,  here,  I  say,  another 
Baptist  Association  meeting  annually  at 
Philadelphia  may  claim. 

Randolph,  in  reply,  observed  that  there 
was  no  uncertainty  in  the  persons  who 
might  be  entitled  to  receive  the  benefit 
of  the  provisions;  that  this  could  eas- 
ily be  ascertained  by  the  managers, 
whose  business  it  was;  that,  as  to  the 
act  of  Incorporation,  he  believed  that  cor- 
porations might  be  created  in  Pennsylvania 
by  the  executive;  and  therefore,  it  was 
sufficiently  authenticated  in  this  case.  He 
argued  that  it  was  not  necessary  to  shew  a 
corporation  existing  at  the  time  of  the  de- 
vise. Wherever  a  sum  of  money  is  given  to 
produce  a  particular  effect  thereafter,  as  for 
a  college  when  founded;  the  college  when 
afterwards  founded  may  take.  Here  it 
should  be  understood  that  the  legacy  was 
given  upon  a  condition  that  a  corporation 
qualified  to  take  should  exist  while  the 
money  should  remain  in  the  hands  of  the 
executors,  and  the  corporation,  if  not  exist- 
ing at  the  time,  was  shortly  afterwards 
created. 

The  case  of  Pleasants  v.  Pleasants,  (d) 
was  somewhat  similar  to  this.  There  cer- 
tain negroes  were  to  be  emancipated  when 
the  law    would    permit,    &c.  and,  a   subse- 


(a)  See  also  ib.  p.  388. 

(b)  Ib.  p.  424. 

(c)  1  Vern.  862,  Hnckstep  &  Mattliews. 

(d)  2  Call.  819. 
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quent  law  having  passed  authorizing 
emancipation,  the  devise  was  decreed  to  take 
effect. 

In  2  Bac.  Abr.  p.  6,  it  is  said  that  ^4n  de- 
vises, if  the  name  of  a  corporation  be  mis- 
taicen,  yet,  if  there  be  words  sufficient  to 
shew  the  meaning,  it  will  be  sufficient." 
There  are  a  number  of  Baptist  Associations 
in  this  state :  but  that  in  Philadelphia  is 
sufficiently  described.  But  the  answer 
475  '^does  not  dispute  the  identity  of  the 
association ;  but  only  requires  proof 
of  the  incorporation.  The  identity  is 
therefore  not  put  in  issue.  Besides,  the 
words  are  the  same  in  substance. 

In  fact  there  is  no  difficulty  in  this  cause, 
except  that  concerning  the  right  of  David 
Jones  to  sue  in  his  own  name,  which 
is  merely  a  question  of  form,  and  not  of 
substance.  If  the  Court  should  be  of  opin- 
ion that  the  devise  is  not  good,  they  will 
dismiss  the  bill ;  if  otherwise,  they  will  di- 
rect proper  parties  to  be  made.  But  it  is 
said  that  he  is  not  the  proper  person  to 
receive  the  money.  To  obviate  any  diffi- 
culty on  that  score,  this  Court  may  specially 
decree,  so  that  the  Baptist  Association  only 
could  get  the  money,  since  it  appears  on  the 
record  that  the  suit  is  for  their  benefit. 

JUDGE  LYONS.  May  they  not  revoke 
the  power  of  attorney?  If  he  dies,  and  the 
decree  is  in  his  name,  are  not  his  executors 
to  have  the  benefit  of  it? 

JUDGE  TUCKER.  Why  did  not  your 
clients  shew,  from  the  identity  of  their  de- 
scription, that  no  other  persons  were  au- 
thorised to  take? 

Randolph.  This  is  a  matter  which  de- 
pends on  the  general  history  of  that  society, 
and  general  history  we  have  a  right  to 
refer  to.  Besides  the  identity  is  admitted 
in  the  answer. 

JUDGE  TUCKER.  The  answer  puts  you 
opon  the  proof  of  every  thing. 

Saturday,  October  24.  The  Judges  deliv- 
ered their  opinions. 

JUDGE  TUCKER.  This  was  a  bill 
brought  by  David  Jones,  attorney  in  fact 
for  the  President  and  Trustees  of  the 
*' Philadelphia  Baptist  Association,"  to  re- 
cover a  legacy  bequeathed  by  Silas  Hart  ^*to 
the  Baptist  Association  that  for  ordinary 
meets  in  Philadelphia  annually."  The  ex- 
ecutors admit  the  legacy,  but  say  that  they 
**do  not  think  it  safe  to  pay  the  same,  inas- 
much as  it  was  never  been  shewn  that  the 
Baptist  Association  was  at  the  time  of 
making  the  will  a  corporate  body ;  on  the 
contrary,  they  believe  it  was  not  incorpo- 
rated, either  at  the  time  of  making  the 
will,  or  of  their  testator's  death,  and  call 
for  proof."  None  is  produced  as  to  this 
point.  The  Court  dismissed  the  bill. 
476  *  Without  deciding  whether  the  con- 
stituents of  Mr.  Jones  have  proved 
themselves  to  be  the  objectsof  the  testator's 
bounty,  or  not,  since  it  is  possible  that 
some  other  Baptist  Association,  that 
ordinarily  meets  in  Philadelphia  annually, 
might  contest  that  point  with  them,  I  am 
of  opinion  that  the  bill  cannot  be  maintained 
in  the  name  of  an  attorney  in  fact,  even 
in  a  Court  of  Equity.  The  common  case 
of  the  assignee  of  a  bond  in  England,  who 
must,  even  when  he  has  an  irrevocable 
power  of  attorney,  sue  in  the    name  of  the 


obligee,  sufficiently  proves  this  I  conceive. 

My  opinion  therefore  is,  that  the  decree 
of  dismission  be  affirmed,  without  prejudice 
to  any  right  which  the  constituents  of  the 
appellant  may  have. 

JUDGES  FLEMING  and  LYONS  con- 
curred. 

The  decree  was  therefore  affirmed,  with- 
out prejudice. 

Temple  and  Taylor  v.  Temple. 

Wednesday,  October  23, 1807. 

Wllls-Testameatsry  Capaclty^-WIII  Wholly  Written 
by  Teststor— Presunptlon  Therefrom.t— Tbe  cir- 
cumstance that  a  wrltinff,  exhibited  for  probate,  as 
a  last  will  and  testament,  was  wholly  written  by 
the  testator  himself,  is  prima  facie  evidence  that 
he  was  in  his  senses,  and  able  to  make  a  will,  at 
the  time  of  writing  the  same;  so  that  the  onus 
probandl,  to  repel  that  presumption,  lies  on  those 
who  wish  to  impuff n  it 

Sane— Same*— dame— Same— Rebuttal  of  Presaoiptlon 
—Testator  Addicted  to  Use  of  Opinm.— In  such  a 
case,  proof  that  the  testator's  intellects  were 
ffreatly  impaired  by  the  use  of  opium  and  ardent 
spirits,  and  that  in  consequence  thereof,  he  was 
frequently  incapable  of  business,  is  not  sufficient 
to  repel  the  presumption  without  proof  that  such 
was  his  condition  at  the  time  when  the  writing 
was  executed. 

Same* — Qrammaticai  Inaccnrades  —  Effect  —  Gram • 
matical  inaccuracies,  want  of  knowledge  of  points 
of  law,  or  omission  of  part  of  a  testator's  property, 
are  not  circumstances  sufficient  to  yitiate  a  will. 

The  controversy  in  this  case  was,  whether 
a  writing  purporting  to  be  the  last  will  and 
testament  of  Richard  Squire  Taylor,  late  of 
King  William  County,  was  his  last  will  and 
testament  or  not.  It  was  exhibited  for  pro- 
bate in  the  County  Court,  on  Monday,  the 
27th  of  October,  1806;  and  (there  being  no 
subscribing  witness)  was  proved  by  two 
witnesses  to  be,  as  they  believed,  altogether 
in  the  hand-writing  of  the  said  Taylor ; 
whereupon  sundry  witnesses  were  sworn 
and  examined,  and  other  evidence  heard 
touching  his  competency  to  execute  a  will ; 
and  the  Court,  being  of  opinion  that  he  was 
not  of  sound  mind  and  memory  at  the  time 
the  said  instrument  of  writing  was  executed, 
refused  to  admit  it  to  record.  On  an  appeal 
to  the  District  Court  holden  at  King  and 
Queen  Court-house,  the  transcript  x)f  the 
record  of  the  decision  aforesaid,  as  well  as 
the  original  writing  being  seen  and  in- 
spected, and  divers  witnesses  sworn  and 
examined,  tue  decision  was  reversed,  and 
the  bill  admitted  to  record ;  from  which 
judgment  an  appeal  was  taken  to  this 
Court. 

The  evidence  before  the  Court  of  Appeals 
(where  a  number  of  witnesses  on  both  sides 
were    examined  viva  voce  and  the  original 


*Wllla— TestamenUry  Capacity.— For  full  discus- 
sion of  this  subject,  see  mouoflrraphic  note  on 
"Wills." 

tSame— Same— Evidence.— Where  the  mental  ca- 
pacity of  a  party  to  make  a  will,  deed,  or  other 
instrument  Is  under  consideration,  the  testimony 
of  witnesses  present  at  the  factum,  and  the  written 
acts  of  the  party  attesting  his  capacity  are  entitled 
to  far  more  weight  and  Importance  than  the  opinions 
of  witnesses  based  upon  the  erratic  conduct  and 
eccentricities  of  the  party  of  whom  they  speak. 
Beverley  v.  Walden,  20  Qratt  IfiQ.citinff  the  prin- 
cipal case  and  Mercer  t.  Kelso.  4  Gratt  106l 

In  Bates  v.  Holman,  S  Hen.  &  M.  5S8,  it  is  said :  "In 
TempU  (€  Taylor  v.  Temple,  1  Hen,  <£  M.  478,  the 
declarations  of  the  testator,  before  his  understand- 
ing became  impaired,  as  to  the  manner  in  which  he 
meant  to  dispose  of  his  estate,  and  correspondinff 
with  the  actual  dispositions  In  the  will,  were  relied 
on  by  one  of  the  Judges  to  support  the  will,  and 
overrule  objections  to  the  competency  of  the  testa- 
tor to  make  a  testament." 
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will  was   also   produced)    was   Yarioua  and 
contradictory,  sl»  to  their  opinions  concern- 
ing   the   state   of  Richard  Squire  Taylor's 
mind      towards     the     close     of    his 

477  *life;    particularly     about    the    time 
when    the   writing   was  dated :  but  it 

was  clearly  proved  by  three  witnesses,  that 
the  whole  was  written  and  signed  by  him- 
self. 

Many  objections  were  made,  in  argument, 
to  the  tenor  of  the  writing  itself  as  proving 
that  he  could  not  have  been  in  his  senses 
when  he  wrote  it:  many  passages  being 
ungrammatical  and  incorrect,  notwith- 
standing he  was  once  a  man  of  good  sense 
and  skilful  in  business;  a  part  of  his  prop- 
erty not  being  mentioned  at  all ;  and  some 
bequests  of  a  strange  nature  occurring; 
among  which  was  one,  in  which  he  gave  a 
part  of  his  horses  and  cattle  to  his  daughter 
Elizabeth  Meuz,  and  a  part  of  his  sheep 
to  James  Meux  her  husband.  From  this  it 
was  inferred  that  his  intellects  were  im- 
paired, to  such  a  degree,  that  he  was  not 
capable  of  rationally  disposing  of  his  prop- 
erty ;  since  he  appeared  to  have  forgotten 
that  a  wife  could  not  hold  (without  the  in- 
tervention of  a  trustee)  a  separate  estate 
from  her  husband,  in  personal  property. 
A.S  the  arguments  of  counsel  consisted 
chiefly  of  endeavours  to  invalidate  or  main- 
tain the  credibility  of  the  witnesses;  of 
criticisms  (on  one  side)  on  the  inaccurate 
language  and  omissions  in  the  will ;  and 
of  attempts  (on  the  other)  to  repel  the  effect 
of  those  objections;  they  cannot  be  more 
minutely  inserted,  consistently  with  the 
plan  of  this  work. 

Saturday,  October  24.  The  Judges  de- 
livered their  opinions. 

JUDGE  TUCKER.  It  having  been  proved 
to  this  Court  by  the  evidence  of  three  cred- 
ible and  respectable  witnesses,  who  were 
well  acquainted  with  the  deceased,  Richard 
Squire  Taylor,  that  the  paper-writing  ex- 
hibited in  this  court,  purporting  to  be  the 
last  will  and  testament  of  the  said  Richard 
Squire  Taylor,  was  wholly  written  by  him- 
self, that  circumstance,  prima  facie, 
amounts  to  presumptive  proof  of  his  delib- 
erate intention  and  capacity  to  make  a  will 
at  the  time  of  writing  the  same :  and  neither 
the  testimony  of  the  witnesses  examine  in 
this  Court,  touching  the  mental  debility  of 
the  testator  for  a  considerable  period  before 
his  death,  and  before  the  date  of  that  will, 
nor  any  internal  evidence  arising  from  the 
will  itself,  appear  to  me  sufficient  to  repel 
that  presumption,  and  to  set  aside  the  will 
on  the  presumption  of  the  testator's  inca- 
pacity to  dispose  of  his  estate  at  the 
time  of  making  the  said  will.  I  am 
therefore  of  opinion  that  the  judgment  be 
affirmed. 

478  *JUDGE  FLrEMlNG.  A  great 
number  of  witnesses  have  been  ex- 
amined on  this  occasion,  all  of  whom  seem 
to  be  men  of  respectability,  and  worthy  of 
credit,  though  there  is  some  difference  in 
opinion  among  them  respecting  the  state  of 
the  testator's  mind  towards  the  latter  part 
of  his  life ;  particularly,  about  the  time  of 
his  making  his  will :  but,  from  the  general 
tenor  of  their  collected  testimony,  it  ap- 
pears that  he  was  once  a  man  of  sound  un- 
derstanding, well  acquainted  with  business, 


and  of  exemplary  moral  character;  that, 
from  family  misfortunes,  and  the  loss  of 
an  affectionate  wife,  and  of  hia  eldest  son  in 
his  advanced  age,  he  became  dejected,  and 
melancholy,  and  was  apt  to  make  an  im- 
prudent use  ot  opium  and  of  ardent  spirits, 
by  which  means  his  intellects  were  greatly 
impaired;  and  that  at  particular  times, 
when  he  indulged  himself  in  too  free  a  use 
of  spirits,  he  was  incapable  of  business, 
but,  at  other  times,  when  he  abstained 
from  the  use  of  strong  liquor,  and  kept 
himself  cool,  he  was  able  to  transact  busi- 
ness with  tolerable  accuracy.  It  appears, 
however,  that  some  of  the  witnesses  were 
mistaken  when  they  gave  an  opinion  that, 
after  the  misfortunes  in  his  family,  he  was 
incapable  of  writing  two  lines  with  tolerable 
correctness,  when  it  appears  that,  in  May 
1805,  about  five  months  before  the  date  of  his 
will,  he  wrote  a  letter  to  Mr.  Robert  Temple 
on  business  of  importance  with  as  much 
propriety  and  perspicuity  as  he,  perhaps, 
ever  could  have  done  any  period  of  his  life; 
and  the  will  itself,  (which  is  proven  by 
three  respectable  witnesses  to  be  wholly  in 
his  own  hand- writing)  though^  not  tech- 
nically correct,  is  sufficiently  so  to  evince 
that  those  witnesses  were  very  much  mis- 
taken :  and,  although  the  whole  of  his  es- 
tate is  not  thereby  disposed  of,  the  most 
material  and  valuable  part  of  it  is  given 
to  different  members  of  his  family ;  and  in 
such  a  manner  too  as  he  had  often  been 
heard  to  declare  he  intended  before  his  un- 
derstanding became  impaired. 

It  is  also  in  evidence  that,  in  the  summer 
of  1806,  eight  or  nine  months  after  the  date 
of  his  will,  when,  from  the  circumstances 
before  stated,  his  mental  powers  may^  be 
supposed  to  have  been  still  on  the  decline, 
he  conversed  with  some  of  the  witnesses 
very  sensibly  on  different  subjects,  and  par- 
ticularly on  that  of  his  having  altered  his 
will  after  the  death  of  his  son  Richard; 
that,  in  June,  1806,  he  executed  a  deed  to 
Mr.  Meux  for  a  tract  of  land  which  the 
latter  had  purchased  of  Richard  Taylor, 
jr.  the  title  being  in  himself  and  not  in 
the  said  Richard,  which  deed  was  recorded 
in  the  County  Court  of  King  William; 
479  and,  "in  July  following,  he  settled 
with  Col.  T.  Tinsley  a  long  account 
of  several  years'  standing  with  propriety 
and  accuracy. 

These  circumstances  induce  me  to  concur 
in  opinion  that  the  testator  was  competent 
to  make  a  will,  and  that  the  judgment  of 
the  District  Court  ought  to  be  affirmed. 

JUDGE  I/YONS  concurred ;  and  the  judg- 
ment was  unanimously  affirmed. 


Branch,  Baker,  Graves  and  Others,  Inspec- 
tors of  Tobacco,  v.  The  Commonwealth. 

Monday.  November  8, 1807. 

Tobacco  Inspectors— Allowance.— Inspectors  of  to- 
bacco are  entitled  to  an  allowance  of  fifty  dollars 
for  each  hand,  over  two,  kept  by  virtue  of  an 
order  of  CJourt,  as  labourers  at  their  warehouses. 

These  were  three  cases  of  appeals  from 
decisions  of  the  General  Court.  The  appel- 
lant, who  are  inspectors  of  tobacco  at 
Johnson's,  Trent's,  and  Manchester 
warehouses,  had,  in  the  settlement 
of     their     accounts     with     the     auditor^ 
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charg^ed  the  Commonwealth  with  the 
hire  of  the  number  of  labourers  which 
had,  at  their  respective  warehouses,  been 
allowed  by  the  County  Court  of  Chesterfield, 
at  one  hundred  dollars  each,  and  retained 
the  amount  out  of  the  surplus  on  tobacco 
exported.  The  charge  was  disallowed  by 
the  auditor,  from  whose  decision  an  appeal 
was  taken  to  the  General  Court,  where  the 
claim  was  also  disallowed,  and  judgement 
rendered  in  favour  of  the  Commonwealth 
for  the  full  amount  of  the  monies  in  the 
hands  of  the  inspectors.  From  these  judg- 
ments appeals  were  taken  to  this  Court. 

Wickham,  for  the  appellants.  The  sole 
question  is,  whether  inspectors  of  tobacco 
are  allowed  to  retain  any  money  for  the 
services  of  hands  which  they  are  required 
to  keep  by  the  County  Courts.  The  order 
of  Court  on  which  these  charges  are  made 
expressly  directs  that  four  labourers  shall 
in  future  be  kept  at  each  of  those  ware- 
houses; and  the  law  is  explicit  in  authoris- 
ing the  Courts  to  make  such  direction.  Rev. 
Code,  vol.  1,  c.  135,  s.  16,  p.  259.  **And  the 
inspectors,  at  each  of  the  warehouses  estab- 
lished by  this  act,  shall  constantly  keep 
so  many  able  hands,  at  their  respective 
warehouses,  as  the  Courts  of  the  several 
Counties  wherein  they  lie,  shall  from  time 
to  time  judge  necessary  and  direct,  for  the 
purpose  of  taking  care  of  all  tobacco  brought 
to  such  warehouse,  and  stowing  it  away 
after  the  same  shall  be  inspected  and 
stamped."  Under  this  clause  of  the 
480  law,  the  Court  *of  Chesterfield  County 
directed  that  four  hands  should  be 
kept  at  each  of  those  warehouses  for  the 
purpose  pointed  out  by  this  act.  By  the 
25th  section  of  the  same  law,  (page  262,) 
all  inspectors  are  directed  to  account  for, 
upon  oath,  and  pay  into  the  public  treasury 
"all  monies  received  by  them,  by  virtue  of 
their  offices,  except  the  money  paid  for 
nails,  and  for  their  trouble  in  prizing,  or 
for  repacking  damaged  tobacco,  which  shall 
be  relanded  at  their  inspections,  for  every 
hogshead  of  transfer  tobacco ;  in  which  ac- 
count they  shall  be  allowed  their  salaries, 
the  rents  of  the  warehouses,  and  all  other 
necessary  disbursements  in  pursuance  of 
this  act."  At  the  session  of  1805  an  act 
passed  (a)  which  makes  it  the  duty  of  every 
inspector,  under  severe  penalties,  to  stow 
away  and  secure  at  night  every  hogshead 
of  tobacco  inspected  during  the  day.  This 
duty  cannot  be  performed  without  a  suffi- 
cient number  of  labourers ;  and,  in  these 
cases,  the  Court  having  directed  the  num- 
ber of  labourers  pursuant  to  law,  their 
wages  are  to  be  considered  as  necessary 
disbursements,  and  the  inspectors  are  clearly 
entitled  to  retain  for  the  amount. 

The  Attorney  General,  for  the  Common- 
wealth, observed  that  this  was  the  first  in- 
stance in  which  a  claim  had  been  made  by 
inspectors  of  tobacco  for  compensation  on 
account  of  the  hire  of  labourers ;  and  that 
circumstance  alone  furnished  a  strong 
ground  to  believe  that  the  allowance  was 
never  contemplated  by  the  Legislature.  He 
took  a  comprehensive  view  of  the  several 
sections  of  the  act  of  1792,  (b)  from  which 
he  argued,  that,  these  sections  prescribing  a 


(a)  See  Rev.  Code.  vol.  2,  c.  78,  p.  101,  s.  8. 

(b)  H).  vol.  1,  c.  186. 


general  duty  to  inspectors,  and  providing 
a  general  compensation,  no  other  could  be 
given,  unless  expressly  allowed  by  law. 
All  incidental  expenses  must  be  presumed 
to  have  been  included. 

That  part  of  the  16th  section  which  di- 
rects, that  the  inspectors  shall  keep  so 
many  hands  as  the  County  Courts  may  di- 
rect, was  inserted  merely  by  way  of  pre- 
caution to  guard  against  the  possibility  of 
their  not  keeping  a  sufficient  number  to  do 
the  public  business.  But  if  it  had  been  the 
intention  of  the  Legislature  to  make  com- 
pensation for  those  hands  out  of  the  public 
treasury,  they  would  have  prescribed  the 
amount  of  the  compensation.  This  has 
been  done  in  every  other  part  of  the  law 
where  a  compensation  was  intended  to  be 
given.  It  is  observable  too  that  the  Legis- 
lature is  particularly  guarded  in  des- 
481  ignating  those  cases  '^in  which  the 
State  shall  be  liable;  thereby  mani* 
festly  intending  to  exclude  all  others. 

The  25th  section,  it  is  admitted,  directs 
that  the  inspectors  shall  be  credited  by  the 
rents  of  the  warehouses,  nails,  Ac.  and  all 
other  necessary  disbursements;  but  these 
disbursements  must  relate  to  the  mere  inci- 
dental expenses  of  stationary  and  other 
items  of  an  inconsiderable  amount.  It 
never  can  be  imagined  that  the  Legislature 
would  particularly  mention  nails  as  an  ar- 
ticle for  which  the  inspectors  should  be  en- 
titled to  a  credit,  and  omit  such  an  important 
item  as  the  hire  of  labourers.  Again :  if 
they  had  intended  that  an  allowance  should 
be  made  for  labourers,  they  certainly  would 
have  stated  the  amount,  and  not  have  left 
it  to  the  arbitrary  discretion  of  the  in- 
spectors. Suppose  an  inspector  should 
charge  2  or  300  dollars  for  a  hand,  how 
could  the  auditor  settle  the  account?  It 
would  be  impracticable.  He  cannot  settle 
accounts  according  to  equitable  principles, 
but  must  be  guided  by  positive  law. 

Wickham,  in  reply.  This  case  lies  within 
a  very  narrow  compass.  The  only  inquiry 
is  whether  the  expense  of  employing  those 
hands  is  to  be  paid  by  the  inspectors,  out 
of  their  own  money,  or  be  chargeable  to  the 
Commonwealth  under  the  general  provi- 
sions of  the  law  concerning  disbursements. 
Is  not  the  labour  of  hands  as  much  a  dis- 
bursement as  stationary,  Ac.  and  as  neces- 
sary a  disbursement?  We  are  consequently 
to  be  allowed  tor  their  hire  in  the  settle- 
ment of  our  accounts  with  the  treasurer, 
unless  some  other  clause  of  the  law  can  be 
found  prescribing  a  different  mode.  The 
law  being  imperative,  that  the  inspectors 
shall  keep  a  certain  number  of  hands,  it 
follows  of  course  that  they  shall  be  paid 
for  them. 

Tuesday,  November  10.  The  Judges  de- 
livered their  opinions. 

JUDGE  TUCKER.  The  only  question 
in  these  cases,  is,  whether  inspectors  of 
tobacco  have  by  law  a  right  to  charge  the 
Commonwealth  for  the  hire  of  labourers  em- 
ployed by  them  in  the  warehouses,  f-^r  the 
purpose  of  taking  care  of  and  stowing  away 
tobacco  brought  there  to  be  inspected,  pur- 
suant to  orders  of  Chesterfield  Court,  made 
under  the  16th  section  of  the  tobacco  law ; 
edit.  1794,  c.  135,  which  directs,  **that 
the   inspectors    shall     constantly    keep    so 
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482  many  *able  hands   at  their  respective 
warehouses,    as    the    Courts    of    the 

Counties  wherein  they  lie,  shall  judge  nec- 
essary, and  direct,  for  the  purpose  of  tak- 
ing care  of  all  tobacco  brought  there,  and 
stowing  it  away  after  it  shall  be  inspected 
and  stampt;"  or  whether  the  recompense 
for  the  labour  of  the  hands  so  employed  is 
supposed  to  be  comprehended  under  the  in- 
spector's salaries. 

By  the  act  of  1764,  c.  4,  s.  49,  edit.  1769, 
for  the  better  detecting  inspectors  who 
shall  not  do  their  duty,  any  two  Justices  of 
the  County  are  empowered  to  visit  the  pub- 
lic warehouses  in  their  County,  and  if  they 
should  discover  any  negligence  in  the  in- 
spectors, either  in  securing  the  tobacco,  or 
stowing  the  same  away ;  or  that  they  do  not 
keep  a  sufficient  number  of  hands  for  dis- 
patching the  business,  or  do  not  attend,  &c. 
or  are  guilty  of  any  other  breach  of  their 
duty,  the  Justices  shall  certify  the  Governor 
and  Council  thereof,  and,  if  any  inspector 
shall  be  adjudged  guilty  of  a  breach  of  duty, 
he  shall  be  removed  from  his  ofiBce  and  in- 
capacitated. Here  then  it  appears  that  it 
was  the  inspector's  duty,  forty  years  ago, 
and  upwards,  to  keep  a  sufficient  number  of 
hands  to  perform  the  very  duty,  which  it  is 
now  contended  is  an  additional  one,  under 
the  acts  of  1796,  c.  12,  and  1805.  c.  70.  No 
allowance  for  those  hands  was  made  by 
that  act.  Two  years  after,  1766,  c.  14,  s. 
16,  ed.  1769,  directs  that  the  several  Courts 
of  the  Counties  therein  mentioned,  of  which 
Chesterfield  is  one,  shall  annually  limit  and 
direct  what  number  of  hands  shall  be  kept 
by  the  inspectors,  as  well  for  turning  up, 
opening,  and  securing  all  tobacco  brought 
to  their  warehouse,  as  to  discharge  the  other 
business  required  to  be  done  by  such  in- 
spectors, and  that  the  inspectors  shall  con- 
stantly keep  the  number  of  hands  so  limited, 
and  shall  open,  view,  and  secure  all  tobacco 
brought  to  their  warehouses,  as  soon  as  the 
same  can  reasonably  be  done,  under  penalty 
of  25s.  for  every  neglect ;  and  shall  be  re- 
spectively allowed  in  their  accounts  151. 
annually,  for  each  hand  so  limited,  and  by 
them  employed  above  the  number  of  two. 
The  only  difference  between  the  duty  im- 
posed by  this  act,  and  that  of  1805,  is,  that 
this  requires  the  tobacco  to  be  secured  as 
soon  as  it  can  reasonably  be  done,  and  the 
latter  requires  it  to  be  done  regularly  every 
night,  which  the  law  fixes  as  a  reasonable 
time.  The  act  of  1783,  c.  10,  edit.  1785, 
limited  the  number  of  hands  to  be  employed 
by  order  of  Court  to  two,  without  making 
any  allowance  for  their  labour.  The  act  of 
1792,  c.  135,  s.  16,  before  noticed,  does 

483  not  limit  the  number,  *nor  make  any 
allowance.     But   under  the    provision 

contained  in  the  act  of  1766,  c.  14,  (although 
I  entertain  some  doubts  whether  that  act 
can  be  considered  as  in  force)  I  think  we 
may  venture  to  pronounce  that  the  allow- 
ance of  151.  per  annum  ought  to  have  been 
made  for  all  above  two,  that  were  directed 
by  <be  Court  to  be  employed  by  Graves  & 
Goode,  and  as  no  more  than  two  were  di- 
rected to  be  employed  by  the  other  in- 
spectors, I  think  the  judgment  of  the 
General  Court  right  in  those  cases.  Whether 
the  Legislature,  on  application  to  them, 
may  think  the  law  a  hard  one,  and  alter  it, 


must  be  submitted  to  them.  But  this  Court, 
I  conceive,  can  go  no  further  than  make 
the  allowance  I  have  mentioned ;  the  allow- 
ance for  two  hands,  being,  as  I  understand 
the  law,  comprehended  in  the  inspectors' 
salaries.  And  in  this  opinion  I  am  further 
confirmed  by  looking  into  the  acts  of  1730, 
c.  3,  and  1732,  c.  9,  s.  10,  which  I  had  not 
till  this  morning  an  opportunity  of  con- 
sulting. 

JUDGE  ROANE.  By  the  original  in- 
spection act  of  1730,  (a)  each  inspector,  (of 
whom  the  tenth  section  of  the  said  act  had 
provided  that  there  should  be  three  at  each 
warehouse, )  was  entitled  to  receive  from  the 
public  601.  per  annum. 

This  salary,  then  a  very  considerable 
one,  was  declared  to  be  as  well  in  consider- 
ation of  *' necessary  expenses  as  the 
trouble*'  of  the  inspectors.  By  the  same 
act,  sect.  36,  the  disbursements  to  be  al- 
lowed to  the  inspectors,  are  restricted  to 
those  for  ** nails  and  printed  notes  and  re- 
ceipts;" which  idea  is  also  kept  up  in  the 
37th  sect,  stating  that  salaries  and  ''other 
incidental  charges  herein  before,  men- 
tioned" should,  in  any  event,  be  paid  out 
of  the  public  treasury.  This  act  also  has 
no  general  clause  on  the  subject  of  dis- 
bursements similar  to  the  one  now  in  ques- 
tion. 

This  act,  by  expressly  limiting  the  sala- 
ries to  be  in  consideration  of  ' 'necessary 
expense"  as  well  as  trouble,  is  supposed  to 
have  varied  from  the  general  principles, 
that  salaries  are  given  merely  in  consider- 
ation of  personal  service,  and  that  the  ex- 
penses of  public  institutions,  are  (in 
addition)  to  be  borne  by  the  public.  The 
correctness  of  this  idea  is  farther  mani- 
fested by  the  omission  to  insert  in  this 
act  any  general  clause  on  the  subject  of 
disbursements,  but,  on  the  contrary,  re- 
stricting them  to  certain  specified  items. 

In  the  year  1732,  (b)  a  legislative  construc- 
tion   of   the    former   act   is    given,   which 


(a)  See  Laws  of  Vlrsrlnla.  edit.  1788,  p.  480.  sect. 
86.(1) 

(b)  See  L.  V.  edit  1788,  p.  479,  sect  10. 


(1)  The  inspection  of  tobacco,  in  Virginia,  is  of 
very  ancient  date,  and  was  an  object  on  which  the 
lesrislature  very  early  and  nnceasinsrly  bestowed 
their  attention.  By  the  26th  act  of  February,  1681. 
2,  It  was  ordained,  that  if  any  merchant  or  other 
person  should  be  dissatisfied  with  the  quality  of 
tobacco  tendered  to  him  in  payment  he  might 
apply  to  the  commander  of  the  place,  whose  duty  it 
should  be,  either  verbally  or  by  warrant  under  his 
hand,  to  appoint  two  sufficient  men  to  view  the 
tobacco,  and  declare  to  him.  on  oath,  the  quality; 
and  if  it  was  found  unmerchantable,  to  cause  it  to 
be  burnt  The  same  provision  is  found  In  the  21st 
act  of  September,  1682. 

At  the  session  of  February,  1682,8.  five  warehouses 
were  established,  (see  act  1st)  and  all  payments 
were  directed  to  be  made  there.  The  planters  were 
compelled  to  carry  their  tobacco  to  the  warehouses 
before  the  last  day  of  December  In  every  year: 
and  no  tobacco  could  be  paid  away  till  examined 
and  passed  by  sworn  Inspectors.  The  member  of 
the  council  whose  residence  was  nearest  to  any 
warehouse,  was  an  Inspector  of  course,  and  must 
necessarily  be  one  of  the  number.  He  had  a  right 
to  call  to  his  assistance  any  of  the  commissioners  of 
plantations,  and  they  were  to  attend  once  a  week. 
or  of tener,  if  necessary,  for  the  purpose  of  viewing 
the  tobacco  brousrht  to  the  warehouses. 

At  the  Auffust  session,  1683,  (act  1st)  seven  ware- 
houses were  established,  and  the  above  law  under- 
went several  amendments:  but  the  provisions 
concerning  the  inspection,  remained  the  same,  in 
substance.  In  the  infancy  of  our  inspection  laws, 
no  fees  appear  to  have  been  allowed.— Note  in  Orig- 
inal Edition. 
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^entirely  corresponds  with  the  above 
idea.  After  stating',  in  the  preamble 
of  sect.  9,  that  the  salaries  of  the  inspectors 
were  too  hif^h,  and  the  services,  as  well  as 
expenses  of  keeping  servants,  of  the  in- 
spectors, were  very  unequal,  at  different 
warehouses,  it  goes  on  to  apportion  the 
several  salaries  of  the  inspectors,  having 
especial  reference  to  the  degree  of  expense, 
as  well  as  personal  service,  incidental  to 
each  warehouse. 

Nearly  all  the  salaries  are  also  diminished 
by  that  act,  and  the  number  of  inspectors 
is  reduced  to  two. 

This  diminution  and  reduction,  notwith- 
standing- it  increased  upon  the  inspectors 
the  expense  of  keeping  hands,  does  not  pro- 
duce any  change  of  the  construction  of  the 
act  of  1730;  the  material  features  of  which, 
in  relation  to  the  subject  just  mentioned, 
still  remained  unaltered :  but,  on  the  con- 
trary, this  last  act  contained  an  express 
legislative  decision  that  the  expense  of 
keeping*  servants  appertained  to  the  in- 
spectors, and  partly  in  consideration  of 
which  their  salaries  were  settled :  but  for 
that  expense,  the  salaries  would,  perhaps, 
sot  have  been  rated  so  high. 

In  the  next  act,  which  passed  in  1748, 
some  variations  are  found  to  have  taken 
place,  compared  with  the  before  mentioned 
act  of  1730.  In  the  first  place,  the  salaries 
are  directed,  by  sect.  36,  p.  388,  of  edit,  of 
1752,  to  be  paid  *'to  the  several  inspectors 
appointed  to  attend  and  attending  the  sev- 
eral warehouses;"  omitting  to  specify  that 
they  are  g^iven  in  consideration  of  expense 
as  well  as  trouble :  and,  2d.  A  general  clause 
concerning  disbursements  is  inserted,  (sect. 
55,)  literally,  as  to  the  point  in  question, 
corresponding  with  the  clause  in  the  act  of 
1792  now  before  us.  Indeed,  these  last  two 
mentioned  alterations  have  been  since  kept 
up  in  all  the  subsequent  tobacco  laws. 
This  general  clause  concerning  disburse- 
ments does  not  embrace  the  charge  in  ques- 
tion :  1st.  Because  by  the  38th  sect,  of  the 
same  act  the  general  fund  is  charged,  as  in 
the  clause  in  the  act  of  1730  before  stated, 
with  ^^salaries,  rents,  and  other  incidental 
charges  in  this  act  mentioned;"  thereby 
tying  down  the  construction  to  the  charges 
particularly  specified  in  the  act ;  and,  2d. 
Because,  by  the  56th  sect,  it  is  declared  to 
be  a  breach  of  duty  in  the  inspectors  not 
to  keep  a  sufficient  number  of  hands  at  the 
several  warehouses.  The  variation  in  the 
clause  giving*  the  salaries  does  not  produce 
that  effect ;  not  only  for  the  reasons  just 
mentioned,  but  because  the  apportionment 
and  the  quantum  of  the  salaries  is  supposed 
to  be  generally  kept  up  as  established  by 
the  act  of  1730;  and,  since  by  that 
^  *act  a  part  of  the  compensation  was 
in  consideration  of  expense  as  well  as 
tronble,  if  the  inspectors  were  intended  by 
the  last  act  to  be  eased  of  the  expense,  it 
is  supposed  that  their  salaries  would  have 
been  proportionally  reduced ;  or,  rather,  it 
«  not  supposed  that  they  would  have  been 
thus,  by  a  side  wind,  increased. 

The  act  of  1764  is  not  different  in  the  par- 
ticulars now  in  question  from  the  act  of  1748 
jnst  mentioned ;  and  the  act  of  1766(a)  re- 
quires the   Courts   of  certain    Counties  to 


(a)  L.  V.  edit.  1709,  c.  14,  secL  16.  p.  472. 


limit  and  direct  what  number  of  hands  shall 
be  kept  by  the  inspectors  at  certain  enumer- 
ated warehouses,  (of  which  this  in  not  one,) 
with  a  proviso  that  such  inspectors  shall 
be  allowed  for  all  hands  exceeding  two  at 
the  rate  of  151.  per  hand :  that  is,  it  leaves 
all  the  other  warehouses  on  the  general 
ground  of  duty  and  responsibility  before 
stated,  and  subjects  these  specified  ware- 
houses to  this  new  regulation. 

The  act  of  1783, (b)  fails  to  declare  par- 
ticularly, as  was  antecedently  done,  that  it 
is  a  breach  of  duty  for  the  inspectors  to 
omit  to  keep  the  necessary  number  of  hands ; 
but  declares  that  for  any  breaches  of  duty 
they  are  to  be  punishable  and  responsible. 
It  also  in  section  15  declares  that  the  in- 
spectors shall  constantly  keep  so  many 
hands,  not  exceeding  two,  as  the  several 
Courts  wherein,  &c.  shall,  from  time  to 
time  judge  necessary;  that  is,  it  makes 
general  the  before  mentioned  provision, 
which  the  act  of  1766  applied  to  particular 
warehouses;  and,  instead  of  the  provision 
in  the  act  of  1764  making  it  the  duty  of  the 
justices  to  view  and  report  (inter  alia)  upon 
this  subject  of  keeping  hands,  subjects  the 
breach  of  the  duty  imposed  by  the  15th  sec- 
tion to  the  general  penalty  prescribed  by 
the  act. 

It  is  supposed  to  have  been  beneficial  for 
the  inspectors  to  subject  them  to  a  pre- 
scribed and  limited  charge,  imposed  by  the 
County  Courts,  whose  respectability  is  un- 
doubted, and  who  would  generally  consult 
the  inspectors  as  to  the  number  of  hands 
necessary ;  rather  than  leave  them,  as  be- 
fore, subject  to  the  posterior  opinion  of  the 
justices,  and  the  penalties  thereupon  at- 
taching, as  applying  to  each  particular 
case.  If  the  Courts  could  be  suspected  of 
the  wantonness  of  unnecessarily  invading 
the  rights  of  the  inspectors,  that  power 
would  equally  exist  in  the  latter  case  as  in 
the  former. 

Under  the  limited  provision  of  the  act  of 
1783,  therefore,  I  see  no  reason  to  vary  the 
construction  of  the  act  respecting 
486  *the  charge  in  question.  But,  in  1792, 
the  limitation  on  the  County  Courts 
in  relation  to  the  number  of  hands  is  done 
away,  and  the  question  is  whether  this  cir- 
cumstance varies  the  case.  It  is  important 
moreover  that  that  act  eventually  abridges 
and  reduces  the  inspectors'  salaries;  I  mean 
in  the  event  of  ^he  particular  warehouse  not 
yielding  money  enough  to  pay  those  sal- 
aries; whereas,  by  the  former  laws,  the 
whole  salaries  were,  in  all  events,  to  be 
paid. 

It  is  important  too,  that  heavy  penalties 
are  added  by  the  act  of  1806 ;  and  it  may  be 
argued  from  the  existence  of  those  penalties 
that  a  construction  should  not  prevail 
which,  by  making  this  expense  chargeable 
to  the  inspectors,  (liable  too  as  they  are  to 
have  their  salaries  eventually  reduced  as 
above  mentioned,)  would  leave  those  pen- 
alties without  any  corresponding  considera- 
tion. 

As  to  the  last  source  of  diminution,  I  an- 
swer, that  it  is  merely  possible  and  event- 
ual; and  that  the  inspectors  take  their 
officer  with  a  full  knowledge  of  its  exist- 
ence :  as  to  the  first,  the  power  of  the  Courts 


(b)  Chan.  Revisal.  credit,  of  1786.  p.  196, 197.  sect  28. 
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is  not  enlarged  on  this  subject,  with  refer- 
ence to  what  it  was  originally.  Formerly, 
the  salaries  of  the  inspectors  were  liable  to 
be  reduced  by  penalties  for  neglect  of  duty ; 
and  now,  by  a  general  preexisting  ascer- 
tained charge.  The  limitation  on  the 
Courts,  first  partially  created  (but  not  so 
as  to  reach  the  warehouse  in  question)  by 
the  act  of  1766,  and  which  was  made  gen- 
eral by  the  act  of  1783,  has  been  abolished 
by  the  act  of  1792 ;  and  the  original  ground, 
taken  by  the  inspection  acts,  re-occupied ; 
with  this  only  difference,  (which,  perhaps, 
is  not  injurious  to  the  inspectors,}  that, 
now,  instead  of  being  left  subject  to  pen- 
alties, actions,  and  abatements  of  sal- 
ary, applying  to  each  particular  breach  of 
duty,  that  duty,  or,  rather,  the  expense 
which  is  equal  to  its  discharge,  is  pre- 
viously ascertained  by  a  general  regulation 
imposed  by  the  respectable  tribunal  of  the 
County  Courts. 

The  legislature  had  the  same  right  to  go 
back  to  the  original  ground  taken  by  the 
inspection  acts,  and  to  vary  its  modifica- 
tions, without  essentially  changing  its 
principles,  as  they  had  to  retain  the  re- 
stricted and  limited  system  upon  this  point 
established  by  the  acts  of  1706  and  1783. 
That  restriction  and  limitation  is  entirely 
done  away  by  the  act  of  1792.  We  cannot 
relate  back  to  and  revive  the  partial  pro- 
vision on  this  subject,  contained  in  the  act 
of  1766,  which  is  made  general  by  the  act 
of  1783 ;  because  the  general  words  in 
487  the  act  of  1792  would  *equally  sweep 
away  the  restrictions  contained  in  the 
former  act  as  in  the  latter. 

I  am,  therefore,  of  opinion  that  the  whole 
charge  now  before  us  ought  to  be  paid  by 
the  inspectors,  and  that  the  judgment  of 
the  General  Court  is  correct. 

JUDGE  FLEMING.  From  the  view  al- 
ready taken  of  the  several  acts  of  Assembly 
on  the  subiect,  prior  to  the  year  1792,  when 
the  principal  act  now  in  force  was  passed, 
it  may  be  perceived  that  the  Legislature  at 
different  periods  thought  differently  with 
respect  to  the  duties  of  inspectors,  and  the 
number  of  hands  to  be  by  them  employed 
at  the  several  warehouses. 

By  the  act  of  1764,  the  Justices  were  to 
visit  and  superintend  the  respective  ware- 
houses, and,  in  general,  to  see  that  the  in- 
spectors did  their  duty ;  and,  particularly, 
that  they  kept  a  sufficient  number  of  hands 
for  despatching  the  business. 

By  the  act  of  1766,  the  Courts  of  the  sev- 
eral Counties  in  which  the  warehouses  re- 
spectively lie,  (as  particularly  enumerated 
in  the  act,  and  of  which  the  County  of 
Chesterfield  is  one)  should,  annually,  in  the 
month  of  September,  or  at  the  next  suc- 
ceeding Court,  limit  and  direct  what  num- 
ber of  hands  should  be  kept  by  the  inspect- 
ors, and  such  inspectors  were  respectively 
to  be  allowed  by  the  treasurer,  in  their  ac- 
counts, the  sum  of  151.  annually  for  each 
hand  so  limited  and  by  them  employed 
above  the  number  of  two. 

By  the  act  of  1783,  the  County  Courts,  in 
directing  the  number  of  hands  to  be  kept 
and  employed  by  the  inspectors,  were 
expressly  restricted  to  the  number  of  two 
at     each    warehouse;  which    virtually   re- 


pealed the  allowance  for  extra  hands  made 
by  the  act  of  1766. 

The  Legislature,  however,  in  1792,  find- 
ing by  experience  that  two  hands,  at  some 
of  the  greater  warehouses,  where  large 
quantities  of  tobacco  were  received,  were 
inadequate  to  perform  the  labour  required, 
again  gave  the  County  Courts  unrestricted 
power  to  direct  the  number  of  hands  to  be 
kept  at  each  respective  warehouse;  but 
omitted  to  make  an  allowance  for  the  ex- 
tra hands  so  to  be  kept  and  employed,  as 
had  been  done  in  the  act  of  1766. 

Under  the  equity  of  that  act,  however,  a 
majority  of  the  Court,  supposing  that  the 
Legislature  did  not  mean  to  impose  an  ex- 
traordinary additional  expense  on  the  in- 
spectors, without  some  compensation  for  the 
same,  think  themselves  authorised  to 
488  make  an  allowance  of  151.  to  *the  apel- 
lants  Graves  &  Goode,  for  each  of 
the  two  extra  hands,  directed  to  be  kept  and 
employed  at  their  warehouse ;  and,  though 
that  sum  may  be  inadequate  to  the  hire  of 
able  hands  at  the  present  day,  yet,  that  be- 
ing the  allowance  fixed  by  the  act  of  1766, 
the  Court  thinks  it  cannot  go  beyond  that 
sum ;  but,  upon  a  fair  and  respectful  repre- 
sentation of  the  hardship  to  the  Legisla- 
ture, redress  may  perhaps  be  obtained. 

The  judgment  is  to  be  reversed,  and  an 
allowance  of  one  hundred  dollars  to  be 
made  to  the  appellants  in  their  account  for 
two  extra  hands  by  them  employed  at  the 
said  warehouse  for  the  year  1806. 

Note.— In  this  case  a  motion  was  made,  at  a  sub- 
sequent day  of  the  term,  to  permit  the  clerk  to 
ffranta  certificate  of  the  Jadg-ment  of  the  Coart 
before  its  adjoarnment  in  order  that  it  miffht  be 
entered  as  the  Judgment  of  the  General  Court, 
which  was  then  sitting:  otherwise,  an  execaUon 
could  not  issue  in  behalf  of  the  (Commonwealth, 
until  after  the  June  term  of  the  General  Court:  the 
law,  which  directs  the  clerk  of  the  Court  of  Appeals 
to  transmit  copies  of  judgments  and  decrees,  to  the 
clerks  of  District  Coaru,  and  authorises  executions 
thereon  in  vacation,  not  extending  to  the  General 
Court  (Sec  Rev.  Code,  vol.  1,  c.  249.  s.  d)  But  the 
motion  was  denied.— Note  In  Original  Edition. 


Ammonett  v.  Harris  &  Turpin. 

Saturday,  October  17, 1807. 

Assault  and  Batterv— Joint  Action  against  Several- 
Effect  of  Jadffment.*— In  a  joint  action  of  assault 
and  battery  against  twelve  defendants,  the  proc- 
ess having  been  served  on  two  only,  and  they 
having  appeared  and  pleaded  not  ffuilty,  the  Jury 
found  them  guilty  in  general  terms  and  assessed 
damages  against  them  jointly.  The  plaintiff,  in 
consequence  of  an  order  of  the  Court,  released  a 
part  of  the  damages  to  those  defendants,  (saying- 
nothing  of  the  others,)  and  took  judgment  for  the 
others.  After  this,  he  could  not  proceed  to 
obtain  additional  damages  against  any  of  the 
other  defendants.  But  if  he  had  not  taken  judg- 
ment, he  mig-ht  have  had  damages  assessed,  on 
other  issues  or  writs  of  inquiry,  ag-ainst  the  other 
defendants,  and  finally  taken  judgment  affainst 
any  one  of  them  pro  melioribus  damnis. 

"  '      et—Quero.— Would  the    case  have 


^Assault  and  Battery.— See  generally,  mono- 
g-raphic  note  on  "Assault  and  Battery*'  appended  to 
Roadcap  v.  Sipe.  6Gratt.  218. 

t  Joint  Trespass  Judgment  against  One  Trespasser 
-Effect.— A  judgment  recovered  in  an  action  against 
one  trespasser  may  be  pleaded  in  bar  to  an  action 
brought  against  another  for  the  same  trespass, 
although  there  is  no  averment  In  the  plea  that  the 
judgment  had  been  satisfied.  To  this  effect,  the 
principal  case  was  cited  with  approval  in  Wilkes  v. 
Jackson.  2  Hen.  &M.  899,860;  Petticolasv.  Richmond. 
95  Va.  459.  28  S.  E.  Rep.  506.  In  this  last  case  the 
only  point  decided  was  that  a  judgment  against  one 
of  several  joint  trespassers  is  a  bar  to  an  action 
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been  otherwise.  If  tbe  first  verdict  had  only  appor- 
tioned, upon  the  then  defendants,  their  qnota  of 
the  damafires?  _  ^  ,. 

Swiff    Smmm    Agfwioient   off    DanwgM     Severally— 

Effect.^— If  the  Jury,  in  a  joint  action  of  assault 
and  hattery,  assess  the  damages  severally  asrainst 
the  several  defendants,  (the  cases  of  them  all 
belnff  before  the  same  Jury,)  it  is  error,  unless 
the  plaintiff  enters  a  nolle  prosequi  against  all 
but  one.  and  takes  Judgment  for  the  damages 
assessed  against  that  one,  in  which  case  the  error 
is  cured. 

Charles  Ammonett  brought  an  action  of 
trespass,  assault  and  battery,  in  the  Dis- 
trict Court  of  Richmond,  against  twelve 
defendants  jointly.  Some  of  them  eluded 
the  process,  and  others  prevented  it  fr'^m 
being  served  upon  them,  by  force ;  so  that, 
in  the  end,  the  writ  was  executed  on  four 
only.  Casey  and  Liandrum,  two  of  them,  on 
whom  it  was  first  served,  appeared  and 
pleaded  not  guilty ;  and  a  verdict  was  ren- 
dered against  them  jointly  for  6001.  At  the 
term  in  which  the  verdict  was  found,  for 
reasons  appearing  to  the  Court,  it  was 
ordered  that,  unless  the  plaintiff  should, 
within  three  months,  release  to  those  de- 
fendants 5001.  part  of  those  damages,  the 
judgments  should  be  set  aside,  and  a  new 
trial  granted  them,  and  the  cause  again  put 
upon  the  docket ;  but,  in  case  of  such  re- 
lease, that  execution  be  issued  for  the  bal- 
ance and  costs.  The  release  was  executed 
accordingly,  and  the  plaintiff  took  judg- 
ment and  sued  out  execution  for  the  bal- 
ance, part  of  which  was  levied. 
489  Afterwards,  two  other  *defendants, 
Harris  and  Turpin,  having  been 
served  with  process,  after  the  former  had 
filed  their  plea,  but  before  the  judgment 
bad  been  obtained  against  them,  and  the 
cause  standing  as  to  them  on  a  new  writ  of 
inquiry,  appeared  and  pleaded  the  release 
as  to  part,  and  judgment  for  the  residue  of 
the  damages  assessed,  in  bar  of  any  farther 
assessment  of  damages;  bringing  into 
Court  and  tendering  to  the  plaintiff  the  full 
balance  due  on  the  judgment. 

To  this  plea  the  plaintiff  demurred  spe- 
cially ;  and  for  cause  of  demurrer,  assigned 
that  the  present  defendants  were  not  ar- 
rested when  the  former  filed  the  plea ;  that 
the  Jury  might  find  the  present  defendants 


against  the  co-trespassers.  The  decision  is  based 
apon  the  principal  case  and  Wilkes  v.  Jackson,  3 
Hen.  &  M.  865.  Judge  Buchanan,  who  delivered 
ibe  opinion  of  the  court,  in  referring  to  these  cases, 
said :  "  [n  each  case  all  of  the  Judges  delivered  opin- 
ions, which,  when  the  two  cases  are  considered 
together,  show  that  the  question  of  the  riffht  of  a 
plaintiff  to  recover  more  than  one  judgment  for  a 
joint  trespass,  whether  his  action  be  Joint  or  sev- 
eral, was  examined  with  much  care  and  learninff, 
and  the  conclusion  reached  that  only  one  final 
Indgment  could  be  rendered  in  a  Joint  action, 
alihoufirh  there  were  several  verdicts,  and  that  a 
judgment  affainst  one  trespasser  may  be  pleaded 
in  bar  to  an  action  brought  against  another  for 
tbe  same  trespass,  although  there  was  no  aver- 
ment in  the  plea  that  the  Judirment  had  been 
satisfied.'* 

tSane-Joint  Actioa— Asscssnent  of  Danuiffes  3ev- 
«nUly- Effect.— Where  several  persons  are  Jointly 
cbarged  in  an  action  of  assault,  battery  and  false 
imprisonment,  or  any  other  trespass,  who  either 
plead  jointly,  or  several  in  their  pleas,  or  one  suf- 
fersjadgment  tofiToby  default,  (for  it  is  Immate- 
rial which  is  the  case,)  if  the  jury  assess  several 
damages,  the  verdict  is  wronir  and  the  Judgment 
^U  be  erroneous.  In  Crawford  v.  Morris,  6  GratL 
102.  it  is  said  that  the  opinions  of  the  judges  in  the 
principal  case  are  in  conformity  with  this  proposi- 
tion which  is  laid  down  in  1  Wms.  Saund.  aoTa, 
note. 

See  principal  case  also  cited  in  Wells  v.  Jackson, 
3Mnnf.  460. 


guilty  of  several  parts  of  the  same  trespass, 
or  one  of  them  guilty  of  the  same  at  differ- 
ent times ;  that  several  damages  might  be 
assessed  against  several  defendants,  in  the 
same  action,  according  to  their  several  de- 
grees of  guilt ;  and  that  the  order  of  Court, 
directing  the  release,  applied  to  the  partic- 
ular judgment  against  the  first  defendants, 
and  related  to  that  particular  judgment 
alone. 

The  defendants  joined  in  demurrer ;  and 
judgment  was  thereupon  given  in  their  fa- 
vour, to  which  the  plaintiff  obtained  a  writ 
of  supersedeas  from  one  of  the  Judges  of 
this  Court. 

Randolph,  for  the  plaintiff  in  error.  The 
release  was  to  Casey  and  Landrum,  saying 
nothing  about  the  other  defendants.  I 
contend,  therefore,  that  it  enured  to  those 
only  to  whom  it  was  given. 

My  primary  position  is,  that,  in  this  ac- 
tion, and  under  these  circumstances,  it  was 
in  the  power  of  the  Jury  to  sever  the  dam- 
ages. If  this  position  is  in  my  favour,  the 
release  enured  distinctly  to  Casey  and  Lan- 
drum :  so  too,  the  execution  was  against 
men  who  had  committed  separate  injuries ; 
and  so,  on  the  fourth  place,  the  doctrine  of 
taking  judgment  pro  melioribus  damnis  did 
not  apply. 

I.  Whether,  where  the  declaration  is  joint, 
the  Jury  can  sever  the  damages. 

On  this  point,  if  reason  only  is  consulted, 
the  question  will  be  decided  in  the  affirm- 
ative. Torts  are  either  joint  or  several: 
the  guilt  of  one  man  is  not  that  of  another : 
and  different  considerations  ought  to  apply 
to  persons  of  different  wealth. 

Reason  only  ought  to  be  consulted,  because 
the  authorities  are  very  numerous,  con- 
fused, and  contradictory.  The  chief  is 
Lord  Mansfield  in  Hill  and  another  v. 
490  Goodchild,  *S  Burrow,  2790,  and  he 
declares  there  is  so  great  inconsist- 
ency in  the  cases,  it  is  impossible  to  recon- 
cile them.  I  argue,  therefore,  that  you  are 
emancipated  from  British  authorities  as  to 
this  point,  and  should  settle  the  law  by 
your  own  decision.  But,  if  we  are  to  be 
governed  by  precedent,  that  case  is  different 
from  ours :  for  there  the  Jury  found  all  the 
defendants  jointly  guilty;  whereas,  here, 
although  Casey  and  Landrum  had  a  joint 
judgment  against  them,  Harris  and  Turpin 
were  not  then  before  the  Court.  We  cannot 
avail  ourselves  of  the  observation  of  Lord 
Mansfield,  relative  to  cases  where  defend- 
ants are  charged  severally :  but  he  says  that 
his  decision  has  no  application  to  cases 
where  they  plead  severally. 

The  principle  in  the  case  of  Jones  v.  The 
Commonwealth,  1  Call,  555,  is  in  our  fa- 
vour. 1  Bulstrode,  157,  cited  in  5  Burrow, 
2791,  is  in  point.  Cro.  Eliz.  860,  Austin 
V.  Wilward,  states  that  where  one  is  found 
guilty  in  part,  and  the  others  in  all,  the 
damages  shall  be  severed.  But  11  Co.  Rep. 
p.  5,  Haydon's  case,  is  in  our  favour;  and 
it  will  appear  that  all  the  decisions  which 
prohibit  severance  of  damages  are  where 
the  cases  of  all  the  defendants  were  sub- 
mitted to  the  same  Jury ;  and  no  instance 
occurs  of  an  authority  against  severing  the 
damages,  where  the  defendants  are,  at 
different  times,  brought  before  different 
Juries. 
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Chapman  v.  House  and  others,  2  Stra. 
1140,  shews  that  where  the  defendants  sev- 
ered in  their  pleas,  the  Jury  might  assess 
separate  damages.  Lowfield  v.  Bancroft 
and  others,  2  Stra.  910,  is  a  case  against 
us.  Yet,  in  the  same  book,  the  case  of 
Lrane  v.  Santloe,  p.  79,  is  in  our  favour. 

II.  The  release  enured  to  Casey  and  Lan- 
drum  only.  Ksp.  415,  Cook  v.  Jenner,  (cited 
from  Hobart,  p.  66, )  appears  against  me  on 
this  point :  but  the  release  executed  by  Am- 
monett  was  not  voluntary,  but  directed  by 
the  Court.  Besides,  if  my  doctrine  is  true, 
that  the  damages  might  be  severed,  how 
can  this  release  operate  in  favour  of  other 
defendants,  who  were  not  then  before  the 
Court? 

III.  These  were  different  judgments; 
therefore  different  executions  might  be  is- 
sued. 

IV.  The  doctrine  de  melioribus  damn  is 
does  not  apply  to  circumstances  like  these, 
where  the  defendants  drop  in  at  different 
times ;  but  only  where  the  judgment  is  ob- 
tained against  all  at  once.  When  Casey 
and  Landrum  had  pleaded,  we  were  not 
bound  to  wait  till  we  could  get  them  all 
before  the  Court.  This  would  have  been  a 
great    hardship    upon    the    plaintiff.     If    a 

contrary  doctrine  should  prevail, 
491  *a  wealthy  defendant,  to  screen  his 
own  fortune,  might  put  forward 
others,  who  were  his  tools,  and  worth  noth- 
ing. 

JUDGE  TUCKBR.  Might  not  the  sever- 
ance of  damages  lead  to  the  inconvenience 
you  mention?  A  man  might  set  on  another 
to  commit  a  trespass.  The  instigator  might 
be  compelled  to  pay  only  one  shilling, 
while  a  large  sum  might  be  assessed  against 
the  insolvent  perpetrator. 

Randolph.  The  severance  of  the  damages 
is  the  only  way  to  prevent  that  inconven- 
ience. The  Jury  would  find  against  each 
according  to  the  enormity  of  his  offence, 
and  consider  the  sum  which  had  been 
granted  against  one,  in  estimating  the 
damages  against  the  rest. 

Wickham,  for  the  defendants  in  error. 
No  authority  can  be  produced  to  shew  that 
there  may  be  several  verdicts  and  several 
judgments  against  defendants  who  are 
jointly  sued.  Where  the  object  is  punish- 
ment, the  atrocity  of  the  crime  and  the 
property  of  the  offender  ought  to  be  consid- 
ered, as  in  Jones  v.  The  Commonwealth ; 
but,  where  compensation  for  the  injury  is 
in  question,  the  injured  person  has  a  right 
to  look  equally  to  all  who  have  injured  him. 

In  Co.  Litt.  232  a.  it  is  said  that  a  tres- 
pass is  joint  or  several,  at  the  will  of  him 
to  whom  the  wrong  is  done ;  and  in  Esp. 
395,  quoting  Yelv.  68,  that,  if  the  person 
injured  sues  one  and  obtains  judgment,  the 
others  may  plead  it  in  bar. 

It  is  a  strange  doctrine  that,  although 
you  cannot  by  separate  actions  recover  sep- 
arate damages  for  one  and  the  same  tres- 
pass, yet  in  a  joint  action  you  can. 

I  admit  that,  where  the  trial  is  of  several 
issues,  or  writs  of  inquiry  by  different 
Juries,  the  damages  may  be  severed.  This 
arises  from  the  necessity  of  the  case ;  and 
there  an  execution  must  be  taken  de  meli- 
oribus damnis.  But  I  never  heard  before 
that  twenty  different  satisfactions  could  be 


obtained  for  the  same  injury.  The  Jury 
must  take  into  consideration  the  whole  in- 
jury. If,  then,  there  were  twenty  Juries, 
the  plaintiff  might  recover  twenty  times  as 
much  as  he  was  entitled  to. 

Lord  Mansfield,  in  5  Burr.  2790,  decided 
only  certain  points;  leaving  others  to  be 
settled  by  comparison  of  the  authorities. 
Sayer*s  Law  of  Damages,  p.  148,  149,  cites 
Bulstrode,  157,  and  says,  **it  may  be  in- 
ferred, from  divers  cases,  both  prior  and 
subsequent,  that  this  case  is  not  law." 
Austin  V.  Wilward  and  others,  Cro. 
492  Elis.  860,  '^was  a  case  where  some 
were  found  guilty  in  part,  and  others 
in  all : — but  this  is  not  a  case  of  that  sort ; 
for,  here,  it  was  not  a  divisible  offence,  be- 
ing a  single  assault  and  battery ;  and  the 
verdict  w^s  that  Casey  and  Landrnm  were 
guilty  of  the  whole. 

From  2  Bac.  Abr.  272,  and  the  authori- 
ties cited  there  in  the  margin,  it  appears 
that  the  Jury  cannot  regularly  assess  sev- 
eral damages  for  one  trespass,  where  the 
charge  in  the  declaration  is  joint.  Mitchell 
V.  Milbank  and  others,  6  Term  Rep.  199,  is 
a  very  strong  case  against  Mr.  Randolph. 
According  to  that  case,  where  the  judgment 
is  pro  melioribus  damnis,  it  must  be 
against  one  only,  and  a  nolle  prosequi  must 
be  entered  as  to  the  rest. 

Where  there  are  verdicts  at  different 
times  against  several  obligors  in  a  bond, 
the  plaintiff  can  have  only  one  satisfaction. 
So    here  he  can  have  but    one  satisfaction. 

Mr.  Randolph  says  his  client  was  not 
bound  to  wait  till  he  could  get  the  other 
defendants  before  the  Court.  Agreed:  but 
he  might  have  got  his  verdict  against  those 
who  were  arrested — have  proceeded  after- 
wards to  get  verdicts  against  others,  and 
finally  taken  his  judgment  and  execution  de 
melioribus  damnis.  He  did  not  choose  to  do 
this ;  but  made  his  election  in  the  first  in- 
stance. 

It  is  contended  that  he  might  have  got 
greater  damages  of  the  other  defendants: 
but  he  chose  the  first  which  were  assessed, 
considering  them  better,  as  being  prior  in 
point  of  time. 

Randolph,  in  reply.  We  contend  that  we 
had  a  right  to  prosecute  the  suit  against 
Harris  A  Turpin,  notwithstanding  that 
against  Casey  A  Landrum  had  been  de- 
cided. 

The  principal  point  in  this  case  is  ex- 
cepted out  of  the  points  declared  to  have 
been  decided  in  Hill  v.  Goodchild ;  and  the 
authorities  preceding  that  case  are  in.  our 
favour. 

Bulstrode,  157,  Sampson  v.  Gideon,  dated 
the  9th  of  James  I.  is  expressly  in  point. 
The  general  character  of  Bulstrode 'b  Re- 
ports is  unquestionable.  How  then  is  the 
credit  of  this  case  to  be  destroyed?  Only  by 
Sayer  on  Damages.  He  says  its  authority 
is  shaken  by  other  decisions.  I  will  en- 
deavour to  run  through  all  the  cases,  and 
shew  a  principle  which  should  prevail. 

Cro.  Eliz.  860,  is  an  authority  for  as. 
But  this  is  objected  to,  in  consequence  of  a 
note  in  2  Bac.  Abr.  272,  where  1  Bulstr. 
SO,  and  Carth.  20,  Rodney  v.  Strode,  are 
cited.  The  inference  from  Carth.  20,  is 
that,  if   a     nolle    prosequi    had   not    been 
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entered,  it  would  have  been  error. 
493  *But,  in  that  case,  I  grant,  the  dam- 
ages ought  not  to  have  been  severed ; 
because  the  Jury  found  all  the  defendants 
equally  guilty. 

The  rule,  I  contend,  is,  that,  wherever 
equality  of  guilt  is  found  by  the  Jury,  they 
have  no  right  to  sever  the  damages. 
Onslow  V.  Orchard,  1  Stra.  422,  is  said  to 
be  against  us.  This  was  a  loose  note  of 
Strange  the  reporter ;  but  comes  within  my 
rule;  for  the  trespass  there   was  confessed. 

It  is  contended  that  an  assault  and  bat- 
tery is  a  single,  and  not  a  divisable  offence : 
but  surely  there  may  be  a  difference  of  de- 
g^rees  in  assaults  and  batteries,  and  differ- 
ent parts  may  be  acted  in  the  perpetration. 

2  Stra.  1140,  and  Haydon*s  case,  11  Co. 
Rep.  5,  are  both  in  our  favour.  All  the 
cases  which  seem  against  us  may  either  be 
overthrown,  or  brought  within  the  rule  I 
have  mentioned.  In  6  Term  Rep.  199,  there 
were  three  writs  of  inquiry ;  and  I  admit  it 
was  error  to  sever  the  damages;  beoause 
there  was  a  judgment  of  nil  dicit,  and  thus 
an  implied  confession  of  the    guilt   of  all. 

3  Levinz,  324,  Smithson  v.  Garth  and  others, 
1  Wils.  30,  Cro.  Jac.  251,  118,  and  Jenkins's 
Centuries,  317,  cited  in  Hill  v.  Goodchild,  are 
all  cases  of  entirety  of  guilt,  and  do  not 
contradict  the  rule. 

Analogy  also  is  in  our  favour,  the  doc- 
trine being  similar  in  actions  on  the  case 
for  malicious  prosecutions,  (a) 

The  practice  of  this  country  sanctions 
the  doctrine  for  which  I  contend.  The  suit 
against  Casey  and  Landrum  was  put  sepa- 
rately on  the  docket. 

JUDGE  ROANK.  Why,  in  a  declaration 
against  one  of  several  joint  trespassers,  is 
he  charged  to  have  committed  the  trespass 
sinrnl  cum  aliis. 

Randolph.  To  give  notice  of  the  nature 
of  the  trespass. 

JUDGE  ROANE.  Is  it  not  rather  the 
mode  of  declaring  separately?  If  he  charged 
them  all  together,  would  he  not  be  estopped 
from  saying  that  their  degrees  of  guilt  were 
unequal? 

Randolph.  Upon  principle  our  doctrine 
OQght  to  be  sustained.  The  case  of  a  joint 
bond  is  different  from  this.  There  are  no 
degrees  of  obligation  in  that  case;  but 
there  are  degrees  of  guilt  in  trespasses. 

As  to  the  choice  de  melioribus  damnis, 
Rastall  may  be  said  to  be  against  us;  the 
entry  in  that  book  being  against  one  de- 
fendant only:  but,  ^here  judgment 
494  has  been  rendered,  *it  is  too  late  to 
take  it  pro  melioribus  damnis.  In  1 
Wils.  30,  it  is  said,  that  the  plaintiff  may 
take  judgment  pro  melioribus  damnis,  where 
there  are  several  damages  assessed;  but 
that,  after  the  term  is  over,  it  cannot  be 
done. 

JUDGE  LrYONS.  May  not  the  judg- 
ment be  delayed  until  issues  or  writs  of 
inquiry  have  been  tried  as  to  all  the  de- 
fendants? 

Randolph.  Delay  the  judgment!  What 
inconvenience  would  this  produce ! 

JUDGE  LYONS.  So  far  as  I  have  been 
concerned  as  counsel,  I  have  always   dis- 


(a)  Stra.  910,  lb.  70:  Lane  v.  Santloe.  Cro.  Gar.  54; 
Player  y.  Warner  and  Dewes.  1  Plowd.  91  a. 


missed  the  suit  against  the  other  defendants 
in  such  a  case. 

Randolph.  If  Rastall  is  against  us,  it  was 
the  court's  duty  to  have  directed  a  stay  of 
execution.  If  they  neglected  to  do  this,  we 
ought  not  to  suffer  for  their  error.  It 
ought  now  to  be  rectified,  by  setting  aside 
the  execution,  compelling  us  to  return  the 
money  received,  and  to  stay  until  the  writ 
of  inquiry  shall  be  tried. 

The  release  ought  not  to  operate  to  our 
disadvantage;  its  word  not  having  that 
effect.  I  admit  that  in  Hob.  66,  Coke  v. 
Jenner,  (which,  too,  was  a  case  of  equal 
guilt  in  all  the  defendants,)  the  release 
ought  to  have  been  a  bar;  but  not  in  this 
case.  In  the  same  book,  p.  70,  and  Cro. 
Car.  239,  the  doctrine  is  laid  down,  that  a 
release  to  one,  against  whom  a  judgment 
has  been  obtained,  is  no  release  to  another 
against  whom  there  is  no  judgment ;  and, 
that  a  release  to  a  judgment  is  no  release 
to  an  action,  the  authorities  are  express. 

Saturday,  October  31,  1807.  The  Judges 
delivered  their  opinions. 

JUDGE  TUCKER  stated  the  case,  and 
then  said :  The  case  of  Hill  and  another  v. 
Goodchild,  5  Burrow,  2790,  with  the  multi- 
tude of  cases  there  cited  on  both  sides,  was 
relied  on  by  the  counsel  for  the  appellants, 
to  shew  that  the  law  of  this  case  has  never 
been  settled,  to  this  day,  in  England ;  and 
he  called  upon  this  court  to  establish  a 
precedent  that  might  settle  it  in  future. 

That  case,  like  the  present,  was  a  joint 
action  of  trespass,  assault,  and  battery, 
against  two  defendants,  who  pleaded  not 
guilty,  and  the  verdict  found  them 
495  jointly  *guilty,  but  assessed  the  dam- 
ages severally ;  as  to  one  forty  shil- 
lings, and  as  to  the  other  one  shilling 
only ;  and  the  plaintiff  took  his  judgment 
accordingly,  which  was  reversed  in  the 
Court  of  King's  Bench ;  the  Court  holding 
that,  as  the  trespass  was  jointly  charged 
upon  both  defendants,  and  the  verdict 
found  both  jointly  guilty,  the  Jury  could 
not  afterwards  assess  several  damages. 
And  several  cases  were  referred  to  by  the 
Court  as  warranting  their  opinion :  among 
others.  Crane  A  Hill  v.  Humberston,  Cro. 
Jac.  118,  in  which  case  the  defendants  sev- 
ered in  pleading,  which  brings  it  precisely 
to  the  case  before  us.  That  case  was  also 
a  writ  of  error  in  K.  B. ;  and  the  error  as- 
signed was,  that  in  trespass  of  battery  and 
wounding,  the  one  pleaded,  to  all  except 
the  wounding,  that  it  was  in  his  own  de- 
fence; and,  to  the  wounding,  not  guilty. 
The  other  justiiied  all  in  his  own  defence. 
And,  upon  issue  joined,  the  Jury  found  the 
first  guilty  of  the  wounding,  and  the  other 
issue  against  him  also,  and  assessed  dam- 
ages to  201. ;  and  found  the  issue  also  against 
the  other  defendant,  and  damages  1001. ;  and 
judgment  was  given  accordingly,  of  the 
several  damages  against  them ;  and  the  er- 
ror assigned  was  *' because  there  ought  to 
have  been  but  one  judgment  for  the  dam- 
ages ;  and  the  plaintiff  ought  to  have  made 
his  election  against  whom  he  would  have 
taken  his  judgment.'*  And  the  whole 
Court  was  of  that  opinion ;  and  for  this  cause 
the  judgment  was  reversed. 

A  precedent  more  in  point  (except  that 
the   issues   were   probably   tried,    and   the 
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damages  assessed  by  the  same  Jury)  cannot 
easily  be  supposed.  It  may  be  worthy  of 
observation  that  the  issues  were  perfectly 
distinct.  First,  one  of  the  parties  pleads 
that,  as  to  all  but  the  wounding,  it  was  in 
his  own  defence ;  and,  as  to  the  wounding, 
not  guilty.  The  second  defendant  justifies 
all  in  his  own  defence.  The  Jury  might 
have  acquitted  the  first  upon  one  of  his 
pleas,  and  found  him  guilty  upon  the  other; 
and  at  the  same  time  have  found  the  second 
not  guilty  as  to  the  whole,  or  guilty  as  to 
the  whole.  Yet,  inasmuch  as  they  found 
both  guilty,  though  upon  these  several 
pleas,  the  Court  held  that,  although  they 
had  severed  themselves  in  plea,  yet,  when 
they  were  both  found  jointly  guilty  of 
one  and  the  same  battery,  one  judgment 
only  ought  to  have  been  given.  The  case 
of  Strode  v.  Rodney,  Carthew,  19,  was 
also  relied  on  by  the  Court  in  their  opinion. 
That  was  an  action  of  trespass,  and  false 
imprisonment,  and  imposing  the  crime  of 
treason  on  the  plaintiff,  against  three  de- 
fendants. One  of  them  confessed 
496  the  action :  the  *other  two  pleaded 
jointly,  not  guilty.  There  was  a  ver- 
dict for  the  plaintiff  on  that  issue,  and 
1,0001.  damages  against  one,  and  501.  against 
the  other  defendant.  The  plaintiff  entered 
a  nolle  prosequi  against  him  who  let  the 
judgment  go  by  default,  and  against  the 
other  defendant  for  the  501.  and  took  judg- 
ment only  against  Strode  for  the  1,0001. 
And  it  was  held  that  the  defect  of  the  ver- 
dict was  cured  by  the  nolle  prosequi.  For, 
as  the  plaintiff  might  have  brought  this  ac- 
tion against  them,  jointly,  or  severally,  so 
it  is  but  reasonable  that  he  should  have  the 
same  election  as  to  the  damages;  although 
it  was  objected  that  the  plaintiff  hath  elec- 
tion de  melioribus  damnis,  only  where  the 
trials  are  at  several  times ;  and  this  was  a 
fact  of  which  they  are  all  equally  guilty,  and 
that  it  was  a  contradiction  to  say  that  the 
plaintiff  was  injured  by  one  to  the  value  of 
501.  and  by  the  other  to  the  value  of  1,0001. 
And  this  judgment  was  affirmed  in  the  Ex- 
chequer Chamber,  and  also  in  the  House 
of  Lords,  as  we  are  informed  by  a  marginal 
note,  in  2  Bac.  Abr.  (old  edit. )  9,  tit.  dam- 
ages. 

In  the  case  of  Mitchell  v.  Milbank,  6 
Term  Rep.  199,  where  the  plaintiff  executed 
three  writs  of  inquiry  against  three  several 
defendants  who  suffered  judgment  to  go  by 
default,  and  several  damages  were  assessed 
thereon ;  the  Court  held  that,  if  he  had  en- 
tered up  final  judgment  on  the  several  dam- 
ages on  these  interlocutory  judgments,  it 
would  have  been  erroneous;  which  shews 
the  same  principle  to  be  still  adhered  to  in 
the  English  Courts,  as  in  the  cases  which  I 
have  mentioned.  The  result  of  all  which 
seems  to  be,  that  the  plaintiff  shall  have 
but  one  recompense  in  damages,  though  the 
assault  and  battery  be  committed  by  several, 
and  though  his  action  be  brought  either 
joint  or  several.  1  Esp.  321,  2d  edit.  The 
case  of  Jones  v.  The  Commonwealth,  (1 
Call,  555,)  may  be  supposed  to  be  in  opposi- 
tion to  this  opinion.  But  that  was  a  crim- 
inal case;  and,  independent  of  the  principle 
arising  out  of  our  own  peculiar  constitutions 
and  laws,  we  have  the  authority  of  the 
Court  in  Strode  v.  Rodney  (where  it  is  said 


to  be  true,  that  when  several  persons  are 
found  guilty*  criminally,  then  the  damages 
may  be  severed  in  proportion  to  their  guilt, 
yet  it  is  otherwise  in  civil  cases,  3  Mod. 
102),  for  the  distinction.  So  that  I  do  not 
consider  the  decision  in  that  case  as  afford- 
ing any  rule  for  our  opinions  in  this. 

It  would    seem    from    the    precedents  in 

Rastall's   Entries,    654,  that,  where  a  joint 

action  of  trespass  is  brought  against  several 

defendants,  if  there  be   a    verdict   against 

one  or  more  of  them  at  one  time,  and 

497  the     plaintiff   chooses      *to     proceed 
against  the  rest,  the  regular  course  is 

to  enter  judgment  against  the  first,  with  a 
cesset  executio  until  a  trial  is  had  as  to  the 
other  defendants.  And  then  the  plaintiff 
may  elect  against  which  of  them  he  will  take 
his  final  judgment,  and  enter  a  nolle  prose- 
qui as  to  the  rest.  But,  in  the  case  at  bar, 
there  was  no  cesset  executio  entered  as  to 
the  judgment  against  Casey  &  Landrusn 
until  the  other  defendants  should  have  an- 
swered, &c.  on  the  contrary,  the  plaintiff 
sued  out  his  execution,  and  thereby  de- 
termined his  election  to  recover  his  dam- 
ages against  them  only.  And  this  we  are 
told  may  be  pleaded  in  bar  by  the  other  de- 
fendants, 1  Esp.  318,  who  cites  Yelverton, 
68,  and  the  reason  given  is  that  before  men- 
tioned; that  the  plaintiff  can  have  but  one 
recompense  for  the  same  injury. 

As  to  the  release,  it  is  laid  down  in  Cooke 
V.  Jenner,  Hob.  66,  cited  1  Esp.  415,  that, 
if  a  trespass  be  joint,  a  release  to  one  is 
good  to  all.  Here  the  release  was  not  total, 
but  merely  for  a  part  of  the  damages  as- 
sessed by  the  Jury.  The  plaintiff  had  his 
election  to  take  1001.  damages,  only,  instead 
of  6(X)1.  or  to  submit  to  a  new  trial:  he 
elected  to  take  the  1001. ;  and  he  sued  out  his 
execution  thereupon.  He  thus  determined 
not  only  the  quantum  of  the  recompense, 
but  the  persons  against  whom  he  would  take 
it.  And  this  might  well  be  pleaded  in 
bar  by  those  who  had  not  before  appeared 
and  answered  to  his  action.  I  am,  there- 
fore, of  opinion  that  the  judgment  be 
affirmed. 

JUDGE  ROANE.  It  is  a  general  princi- 
ple applying  to  civil  actions  against  joint 
trespassers  that  the  act  of  one  is  the  act  of 
all  the  parties  present,  as  they  all  unite  to 
do  an  unlawful  act,  though  in  fact  one  may 
be  more  malicious  and  do  greater  injury 
than  another.  11  Co.  Rep.  5,  Haydon's 
case.  In  conformity  with  this  position,  it 
is  held  that  a  recovery  in  a  separate  action 
against  one  trespasser  may  be  pleaded  in 
bar  to  an  action    brought   against  another. 

This  position  seems  decisive  of  the  case 
before  us.  However  the  case  might  have 
been  if  the  damages  had  been  severed, 
in  relation  to  Casey  A  Landrum,  in 
which  case  it  might  have  been  right 
to  apportion  upon  the  present  defendants 
their  quota  also;  (thus  making  out  among 
all  the  defendants  a  full  satisfaction 
for  the  whole  injury;)  yet,  in  this  case 
it  is  clear  that  the  first  verdict  extended 
to  the  whole  injury;  and  the  damages 
thence  arising  have  been  satisfied  or 
tendered.  The  appellant,  by  accepting 
the  damages  given  by   the   first  ver- 

498  diet,    has    waived    his    *right   to  go 
against   the  present  appellees  for  the 
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whole  injury,  and  elect  pro  melioribus 
damnis;  and  he  cannot  go  against  them 
again  for  their  proportion  of  the  damage 
done  to  him,  because  this  is  already  in- 
cluded in  the  verdict  rendered.  The  case 
might  have  been  otherwise,  (but  on  this 
I  give  no  opinion,)  if  the  first  verdict 
had  only  apportioned  upon  the  then  defend- 
ants their  quota  of  the  damages. 

On  this  ground  I  think  the  judgment  of 
the  District  Court  perfectly  correct. 

JITDGK  I^YONS.  The  law  is  laid  down  in 
Boiler's  Nisi  Prius,  p.  20.  (citing  Yelv.  6«,) 
that,  if  a  battery  be  committed  by  several, 
and  a  recovery  be  had  against  one,  such 
recovery  may  be  pleaded  in  bar  to  an 
action  for  the  same  battery  against  another ; 
and,  in  Co.  Litt.  232  a.  that  a  release  to  one 
of  several  persons  who  were  guilty  of  a 
joint  trespass  operates  as  a  release  to  all. 

''It  is  also  a  maxim  that,  where  the  in- 
quest is  taken  by  the  issues  of  the  parties, 
bj  the  same  inquest  shall  the  damages  be 
taxed  for  all."  (BuUer,  20;  Carth.  19, 
Rodney  and  Strode. ) 

''It  is  the  constant  practice  now  to  let 
the  writ  of  inquiry  issue  so  that  the  same 
Jury  tries  the  issue  and  assesses  the  dam- 
ages; and,  in  case  the  defendant,  who 
pleaded,  is  acquitted,  yet  the  plaintiff  shall 
go  on  to  assess  damages  against  the  others ; 
and,  if  one  of  the  defendants  appears, 
pleads,  and  is  found  guilty,  and,  after- 
wards, another  does  the  same,  and  is  like- 
wige  found  guilty,  he  shall  be  charged  with 
the  damages  taxed  by  the  'former  inquest ; 
for  the  trespass  which  the  plaintiff  has 
made  joint  cannot  be  severed  by  the  Jury, 
if  they  find  it  to  have  been  done  by  all  at 
one  and  the  same  time :  but,  if  the  Jury 
find  one  guilty  at  one  time,  and  the  other 
at  another  time,  there  several  damages  may 
be  assessed. "(a)  (It  is  a  question,  how- 
ever, whether,  in  the  last  mentioned  case, 
a  joint  action  ought  to  be  brought. )  So,  if 
there  be  several  defendants,  the  Jury  may 
find  them,  severally  guilty  as  to  part,  and 
severally  not  guilty  as  to  the  residue,  and 
assess  damages  severally,  (b)  But  this  is 
the  case  with  respect  to  trespasses  com- 
mitted on  lands,  and  the  like ;  but  cannot 
apply  to  assaults  and  batteries. 

In  the  case  of  Chapman  v.  House,  &c. 
(2  Str.  1140),  Chief  Justice  Lee  was  of 
opinion  that  the  Jury  might  assess  sepa- 
rate damages  where  the  defendants  severed 

in  their  pleas. 
499  »But  the  doctrine  is  plainly  de- 
clared in  Hill,  &c.  V.  Goodchild,(c) 
that,  in  a  joint  action  of  trespass,  where 
the  Jury  find  the  defendants  jointly  guilty, 
they  cannot  sever  the  damages  according 
to  the  degrees  of  guilt. 

I  do  not  think  that  the  present  case  calls 
for  an  opinion,  as  to  what  might  have  been 
the  decision,  if  the  defendants  had  been 
charged  jointly  and  severally,  or  had 
pleaded  severally;  or  had  been  found 
guilty  of  several  parts  of  the  same  trespass, 
at  different  times;  or,  if  two  several  tres- 
passes had  been  joined  in  the  same  action, 
and  damages  had    been    severally    assessed 


(a)  Str.  1»S:  11  Ca  B. 

(b)  Carth.  90. 
(c)5Barr.S79a 


according  as  the   defendants  were  severally 
guilty. 

But,  conformably  with  the  principles  set- 
tled in  the  authorities  which  have  been 
quoted,  the  judgment  must  be  afBrmed. 


Cocke,  Crawford  &  Co.  v.    Robert  Pollok 
&  Co. 

Friday.  October  SO.  1807. 

Jurisdiction— Superior  Courts  of  Chsncery— Injunctions 
to  Judgments.*— The  several  Superior  Courts  of 
Chancery  bave  power  to  ffrant  injunctions  to  the 
judffments  of  all  Courts  of  common  law  within 
tbeir  respective  districts,  and  not  otherwise:  the 
place  where  the  Court  at  law  is  holden,  and  not 
the  residence  of  the  parties,  furnlshlnflr  the  rule  of 
Jurisdiction  in  such  cases. 

Court  of  Appeals— Costs. t— This  Court  has  no  discre- 
tion as  to  the  costs  of  an  appeal:  but  must  allow 
them  to  the  party  prevallinif. 

A  bill  was  presented  to  the  Judge  of  the 
Superior  Court  of  Chancery  for  the  Staun- 
ton District,  by  Cocke,  Crawford  &  Co. 
praying  that  a  judgment  obtained  against 
them  by  Robert  Pollok  &  Co.  in  the  District 
Court  of  Charlottesville  might  be  enjoined. 
Neither  the  plaintiffs  nor  defendants  in  this 
bill  were  resident  within  the  Staunton 
Chancery  District;  but  the  County  of 
Albemarle,  (within  which  is  the  town  of 
Charlottesville,)  had  been  annexed  thereto 
by  an  act  of  the  General  Assembly.  (1) 

Previous  to  this  application,  the  question, 
whether  the  Superior  Court  of  Chancery 
for  the  Richmond  District,  or  that  for 
the  District  of  Staunton,  possessed  the 
jurisdiction  to  grant  injunctions  to  the 
judgments  of  the  District  Court  of  Char- 
lottesville had  been  twice  agitated. 

In  the  case  of  Johnson  v.  Harris,  on  the 
12th  of  February,  1807,  an  opinion  on  this 
subject  was  delivered  by  the  Honourable 
Creed  Taylor,  Chancellor  of  the  Richmond 
District,  in  consequence  of  an  application 
to  him  in  vacation,  for  an  injunction  to  a 
judgment  of  the  Superior  Court  of  Law 
holden  at  Charlottesville;  which  opinion 
was  in  the  following  words. 

**The  difficulty,  if  any,  in  the  present 
case,  arises  upon  the  constructive 
500  operation  of  the  act  of  the  last  *As- 
sembly,(d)  passed  on  the  12th  of  Jan- 
uary, by  which  Albemarle  County  is  made 
a  part  of  the  District  for  which  a  Su- 
perior Court  of  Chancery  is  directed  by 
law  to  be  holden  in  the  town  of  Staunton. 
To  determine  this  question,  it  may  not  be 
improper  to   examine  the   acts,    by   which 


•Chancery  Jurisdiction— Iniunctlons  to  Judgments.— 

See  generally,  monoflrraphic  note  on  "Judgments" 
appended  to  Smith  v.  Charlton,  7  Oratt.  426;  mono- 
graphic note  on  "Injunctions'*  appended  to  Claytor 
y.  Anthony,  15  Gratt.  518;  monographic  note  on 
"Jurisdiction"  appended  to  Phlppen  v.  Durham.  8 
Gratt  457. 

The  principal  case  was  cited  in  Gholson  v.  Kendall. 
4  LelfiTh  017. 

'fCourt  of  Appeals— Costs.— On  this  subject,  see 
monographic  note  on  "Costs"  appended  to  Jones  y. 
Tatum,  19  Gratt  720. 

The  principal  case  was  cited  in  Darmsdatt  y. 
Wolfe.  4  Hen.  &  M.  251. 

(1)  By  an  act  of  the  session  of  1807.  c.  72,  p.  67,  the 
Counties  of  Amherst  and  Nelson,  are  annexed  to 
the  Staunton  Chancery  District;  but  the  Judffe  of 
the  Richmond  Chancery  District,  has  jurisdiction 
oyer  the  judgments  of  the  Char  lot  tesyille  common 
law  District  Court  where  the  defendants  in  such 
judgments,  reside  in  the  Counties  of  Louisa  or 
Pluyanna.— Note  in  Original  Edition. 

(d)  See  Acts  of  1806,  c.  94. 
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that,     aad   the   other    Superior   Courts   of 
Chancery,  were  established. 

^  'By  the  act  of  the  legislature  passed  on 
the  23d  of  January,  1802, (a)  concerning  the 
High  Court  of  Chancery,  three  Superior 
Courts,  in  lieu  thereof,  were  established: 
one  to  be  held  in  the  town  of  Staunton,  for 
the  District  assigned  to  it ;  another  -to  be 
held  in  this  place  for  the  District  assigned 
to  it ;  and  the  other  to  be  held  in  the  city 
of  Williamsburg  for  the  District  assigned 
to  it :  a  part  of  the  District  assigned  to  the 
Court  of  this  place  was  the  County  of  Albe- 
marle, comprehending  Charlottesville,  the 
seat  of  two  common  law  Courts :  the  Judges 
of  the  Superior  Courts  of  Chancery,  in 
term  time,  as  well  as  in  vacation,  were  to 
have,  and  to  exercise,  within  their  respec- 
tive Districts,  the  same  jurisdiction  and 
powers,  as  the  High  Court  of  Chancery,  or 
the  Judge  thereof  possessed,  on  the  first  of 
January  in  the  year  last  mentioned. 

'*By  a  supplemental  act  passed  on  the  2d 
of  February  in  the  same  year,  (b)  the  dis- 
tribution of  the  suits  depending  in  the 
High  Court  of  Chancery  on  the  first  day  of 
that  month  were  to  be  made  in  the  follow- 
ing order,  that  is  to  say ;  1.  To  the  Chan- 
cery Court  of  that  District  in  which  the 
defendant  should  reside,  should  there  be  but 
one;  but,  if  there  were  two  defendants, 
then  to  the  Chancery  Court  of  that  District 
in  which  the  one  first  named  in  the  plain- 
tiff's bill  should  reside;  and,  if  there  were 
more  than  two,  then  to  the  Chancery  Court 
of  that  District,  in  which  the  majority 
should  reside :  but,  if  the  number  should  be 
equal  in  different  districts  then  to  the 
Court  of  that  District,  in  which  the  first- 
named  defendant  in  the  plaintiff's  bills 
should  reside. 

''2.  All  injunctions  depending  in  the  said 
High  Court  of  Chancery  on  the  first  of 
February,  1802,  should  be  sent  to  the  Court 
of  that  District  in  which  the  judgment  en- 
joined was  rendered.  3.  All  injunctions 
awarded  by  the  Judge  of  the  High  Court  of 
Chancery,  previous  to  the  first  of  February, 
1802,  were  to  be  issued  by  the  clerk  of  that 
Court,  in  like  manner,  as  if  the  act  of  the 
23d  of  January  had  not  passed,  to  be 
arranged  and  allotted,  as  in  the  other  cases 
of  injunctions.  The  clear  and  obvious 
501  *intention  of  the  legislature,  in 
branching  the  High  Court  of  Chan- 
cery, was  to  afford  a  more  speedy,  as  well  as 
a  more  convenient  administration  of  justice 
to  the  people  at  large ;  1.  It  would  be  more 
speedy,  because  three  Courts  would  be  act- 
ing instead  of  one:  2.  It  would  be  more 
convenient,  because  they  were  to  be  held 
in  convenient  places  assigned  to  them,  in 
their  respective  Districts,  and  were  to  ex- 
ercise the  same  jurisdiction  and  powers 
therein,  as  the  High  Court  of  Chancery, 
or  the  Judge  thereof  possessed,  on  the  first 
of  January,  1802.  What  jurisdiction  and 
powers  did  that  Court,  or  the  Judge  thereof, 
possess,  on  that  day?  They  were  general 
over  the  whole  Commonwealth  on  that  day; 
but,  as  Judge  of  the  High  Court  of  Chan- 
cery, he  possessed  no  jurisdiction  nor 
power  on  the  next  day ;  but,  as  Judge  of  the 
Superior  Court  of  C  hancery  to  be    held    in 

(a)  Rev.  Code,  1  vol.,  p.  426. 

(b)  Rev.  Code,  1  vol..  p.  428. 


this  place,  for  the  District  assigned  to  him, 
he  possessed  the  lik^  jurisdiction  and  power 
therein,  which  he  had  possessed,  over  the 
whole  Commonwealth,  the  day  before. 
Such  is  the  force  and  power  of  the  law :  by 
the  same  force  and  power,  a  like  juris- 
diction was  given  to  each  of  the  other 
Superior  Courts,  at  Staunton  and  Williams- 
burg, within  their  respective  Districts: 
the  three  Superior  Courts  of  Chancery  then 
establisHed  by  law,  within  their  respec- 
tive Districts,  were  to  have  jurisdiction, 
(with  a  single  exception,  as  to  residence^ 
in  original  suits,  in  case  of  a  plurality 
of  defendants,)  as  the  High  Court  of  Chan- 
cery, or  the  Judge  thereof,  possessed  it,  on 
the  first  of  January,  1802.  And  do  they 
not  still  possess  it,  within  their  respec- 
tive Districts?— They  do.  Then,  as  the 
High  Court  of  Chancery,  or  the  Judge 
thereof,  had  the  power  of  granting-  an 
injunction  to  a  judgment  at  law,  within 
this  Commonwealth,  on  the  first  of  Jan- 
uary, 1802,  the  same  power  belongs  to,  and 
should  be  exercised  by,  the  Superior  Courts 
of  Chancery,  or  the  Judges  thereof,  respec- 
tively, within  their  respective  Districts,  at 
this  day ;  for  there  is  nothing  in  the  above 
recited  act,  of  the  12th  of  January  last, 
which  affects  the  jurisdiction  of  any  Court, 
but  only  the  extent  of  the  Districts:  in 
other  words,  as  the  County  of  Albemarle, 
by  the  act  last  mentioned,  has  been  annexed 
to  the  Staunton  Chancery  district,  it  must 
now  be  considered  in  the  same  situation,  as 
if  it  had  been  a  County  enumerated  among 
those  composing  that  District,    by    the    act 

of  the  23d  of  January,  1802. 
502         *'*It  is  not,    as  has  been    supposed, 

for  this  Court  to  inquire,  where  the 
defendant  resides,  because  it  is  not  one  on 
those  cases,  the  jurisdiction  of  which  de- 
pends upon  his  residence : — but  it  is  neces- 
sary, only,  to  inquire  where  is  the  judgment 
at  law?  The  answer  is,  in  Charlottesville. 
Where  is  Charlottesville?  In  Albemarle 
County.  To  what  Chancery  District  does 
that  County  belong?— To  Staunton ;  within 
which  the  Chancellor,  at  that  place,  by  law, 
has  the  same  jurisdiction  as  the  Judge  of 
the  High  Court  of  Chancery  had,  and,  of 
course,  the  Judge  of  this  Court  has  not. 
The  present  application  then  should  be 
made  there — not  here.  Nor  is  it  material, 
as  has  likewise  been  supposed,  to  inquire 
when  the  judgment  at  law,  which  is  now 
souG^ht  to  be  enjoined,  was  rendered ;  be- 
cause the  jurisdiction  of  each  of  the  Superior 
Courts  of  Chancery,  within  their  respective 
Districts,  must  be  over  all  judgments, 
from  the  time  each  District  was  formed, 
enlarged,  or  diminished,  whether  such 
judgments  were  rendered  before,  or  after- 
wards. If  this  was  not  the  case,  what 
Superior  Court  of  Chancery  could  enjoin  a 
judgment  at  law  of  Augusta  County,  or  the 
Staunton  District  Court  of  Law,  rendered 
before  the  establishment  of  the  Superior 
Courts  of  Chancery?  for  the  act,  by  which 
those  Courts  were  established,  is  as  pro- 
spective as  the  act,  by  which  the  District  of 
the  Superior  Court  of  Chancery,  at  Staun- 
ton, has  been  enlarged,  and  yet  the  con- 
stant practice  of  those  Courts  has  been  to 
award  injunctions  to  judgments  within 
their     respective     Districts,    though    such 
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jndgmenta  were  rendered  before  those 
Courts  existed ;  and,  if  this  was  correct,  as 
it  is  believed  to  have  been,  it  must  now  be 
equally  correct  for  the  Chancellor,  at  Staun- 
ton, to  award  an  injunction  to  a  judgment, 
in  the  District  Court  of  Charlottesville, 
though  rendered  before  the  County  of  Albe- 
marle was  annexed  to  his  District.  Why? 
because  it  would  be  exercising  a  jurisdic- 
tion within  his  District,  such  as  the  High 
Court  of  Chancery  had  before  his  District 
was  formed ;  and,  of  course,  the  Court  here 
has  no  such  power,  because  it  would  be 
exercising  a  jurisdiction  without,  and  not 
within  the  District  of  this  Court:  for,  if 
the  exercise  of  such  power,  on  the  part  of 
this  Court,  in  the  present  case,  would  be 
proper,  because  the  defendant  may  reside 
in  this  District,  then  it  would  be  as  proper, 
if  the  judgment  was  in  Monongalia,  I^ee, 
or  Accomac  Courts,  should  the  defendant 
reside  here;  and,  if  under  those  circum- 
stances it  coutd  be  done  by  this  Court, 
503  then,  under  like  ^circumstances,  it 
might  be  done  by  each  of  the  other 
Courts,  so  that,  instead  of  three  Superior 
Courts  of  Chancery,  exercising  within  their 
respective  Districts,  like  juribdiction  and 
powers,  with  tnose  of  the  late  High  Court 
of  Chancery,  for  the  convenience  of  the 
people,  wc  should  have  each  of  those  Supe- 
rior Courts  exercising  a  jurisdiction  over 
the  whole  Commonwealth,  to  the  total  de- 
struction of  that  speedy  and  convenient 
administration  of  justice  intended  by  the 
Legislature ;  a  thing  never  thought  of  by 
that  body,  nor  authorised  by  law.  Besides, 
the  Courts  of  common  law,  within  the 
County  of  Albemarle,  would  be  no  more 
bound  to  obey  the  injunction  of  this  Court 
than  the  common  law  Courts  in  Augusta 
would;  nor  could  this  Court  enforce  it; 
because  the  County  of  Albemarle  is  not 
within  its  jurisdiction ;  and  a  Court  should 
never  act  on  a  case  where  it  cannot  enforce 
its  sentence. 

''A  difference  of  opinion,  among  gentle- 
men of  the  first  legal  talents  in  their  coun- 
try, has  induced  the  Court  to  go  more  at 
large  into  this  subject,  than  would  other- 
wise have  been  done. 

''Upon  the  ground  of  jurisdiction,  the 
motion  is  denied." 

In  a  subsequent  case,  (Morris  v.  Tre- 
vilian,)  depending  on  the  same  question  of 
jnrisdiction,  the  Honourable  John  Brown, 
Jttdge  of  the  Superiour  Court  of  Chancery 
holden  at  Staunton,  pronounced  the  fol- 
lowing opinion. 

"The  plaintiff,  Morris,  prays  for  relief 
against  a  judgment  recovered  against  him 
by  James  Trevilian,  a  resident  of  l/ouisa 
County.  His  bill  states  .sufficient  cause 
for  equitable  interposition ;  and  the  ques- 
tion made  by  the  plea  and  demurrer  is, 
what  Court  shall  interpose?  An  exhibit 
accompanying  the  plaintiff's  bill  shews 
that  the  Judge  of  the  Richmond  Chancery 
District  has  refused  to  take  cognizance  of 
the  cause,  t>ecause  the  judgment  at  law 
was  rendered  in  the  District  Court  of  Char- 
lottesville, holden  in  Albemarle  County, 
which  County,  by  an  act  of  the  last  Session 
of  Assembly,  was  annexed  to  this  Chan- 
cery District ;  and  it  is  now  said  that  this 
Court  cannot  entertain  jurisdiction  because 


the  defendant,  Trevilian,  resides  within 
the  limits  of  the  Richmond  Chancery  Dis- 
trict. 

**In  order  to  protect  the   property  of   the 

plaintiff  against   what   appears,    from    his. 

bill,  to   be   an  oppressive  judgment,  until 

the  question  of  jurisdiction  is  settled, 

504  I  have  ^granted    an   injunction ;  and 
the  plea  and  demurrer  aforesaid  have 

been  filed  to  enable  the  plaintiff  to  carry 
his  case  to  the  Court  of  Appeals,  before 
the  judgment  at  law  is  let  loose  upon  him. 

*  *The  interest  of  the  parties,  as  well  as 
of  others  who  may  be  similarly  situated, 
requires  a  prompt  opinion  on  the  question. 
Mine  is  offered  with  an  unusual  degree  of 
diffidence;  because  I,  unfortunately,  differ, 
in  my  construction  of  the  acts  of  Assembly 
of  the  23d  of  January,  and  2d  of  February, 
1802,  and  the  12th  of  January,  1807,  re- 
specting the  jurisdiction  of  the  Chancery 
District  Courts,  from  a  Judge  whose  opin- 
ions I  shall  always  highly  respect,  though 
I  cannot  consider  them,  in  legal  phraseol- 
ogy, as  obligatory  upon  me.  It  is  readily 
admitted,  that  the  time  of  the  rendition  of 
the  judgment  sought  to  be  enjoined  is  not 
material ;  and  the  question  is  considered, 
as  if  it  had  been  rendered  since  the  12th  of 
January,  1807.  Neither  time  nor  inclination 
will  permit  me  to  go  into  an  inquiry  re- 
specting the  general  jurisdiction  of  Courts 
of  Chancery.  I  shall  confine  myself,  prin- 
cipally, to  what  I  consider  the  true  exposi- 
tion of  the  acts  aforesaid  on  this  subject. 

'*The  act  of  the  23d  of  January,  1802,  es- 
tablishing three  Superior  Courts  of  Chan- 
cery, instead  of  the  one  then  existing,  and 
which  act  I  consider  the  charter  of  our 
jurisdictional  rights,  gives,  in  sect.  7,  to 
each  of  the  Courts  thereby  established,  and 
to  the  Judges  thereof,  in  term  time,  as  well 
as  in  vacation,  the  same  jurisdiction,  and 
powers,  within  their  respective  Districts,  in 
all  and  every  matter  and  thing,  as  the  High 
Court  of  Chancery,  or  the  Judge  thereof, 
possessed  on  the  1st  day  of  January,  1802; 
including,  among  other  specified  powerst 
that  of  granting  injunctions.  But  the 
Judge  of  the  High  Court  of  Chancery  on 
the  1st  day  of  January,  1802,  had  the  power 
to  award  an  injunction  against  any  person 
residing  within  the  County  of  Louisa;  and, 
therefore,  under  the  authority  of  the  said 
7th  section,  the  Jud|^e  of  the  Richmond 
Chancery  District  has  now  the  power  to 
award  an  injunction  against  the  defendant, 
in  the  present  case,  who  resides  in  the 
County  of  Louisa,  which  is  within  the 
Richmond  Chancery  District  as  established 
by  that  act.  Perhaps  I  would  be  justifiable 
in  saying  that,  if  there  were  two  defend- 
ants in  this  case,  one  residing  in  the 
County  of  Louisa,  which  is  within  the 
Richmond  Chancery  District,  and  the  other 
in  the  County  of  Albemarle,  now  at- 
tached to  this  District,    the    plaintiff 

505  *would  have  a  right,   under   the    12th 
section  of  the  said  act  of  the    23d   of 

January,  1802,  to  apply  for  an  injunction 
either  to  the  Judge  of  the  Richmond  Chan- 
cery District,  or  of  this  Court. 

^'If  a  bill  praying  for  an  injunction  can  be 
considered  a  suit  in  Chancery,  this  opinion 
must  be  correct ;  and  why  it  should  not  I 
cannot  discover.     It  is  not  the  less   a    suit 
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in  CViancery,  because  it  prays  for  an  in- 
junction to  the  proceeding's  at  law,  till  a 
hearing  can  be  had  on  the  equitable  matter 
set  forth  in  the  will ;  and  the  12th  section 
authorises  a  plaintiff  to  commence  his  suit, 
where  there  is  more  than  one  defend- 
ant, in  that  district  in  which  either  of 
the  defendants  may  reside.  The  juris- 
diction of  the  Richmond  Chancery  Court 
over  the  present  case  is  therefore  plain 
and  obvious,  unless  it  should  be  supposed 
that  the  act  of  the  2d  of  February,  1802, 
has  altered  the  jurisdiction  of  the  Chan- 
cery District  Courts  in  cases  of  injunc- 
tions. I  say,  altered,  for  I  cannot  admit 
legislative  construction  as  binding  upon 
Courts,  more  especially  where  the  text 
is  less  doubtful  than  the  comment.  But, 
if  the  act  of  February,  1802,  has  altered  the 
jurisdiction  of  the  Chancery  District  Courts, 
in  cases  of  injunctions,  it  has,  in  like  man- 
ner, altered  it  and  circumscribed  the  rights 
of  plaintiffs  in  their  election  in  bringing 
original  suits.  The  12th  section  of  the  act 
of  January,  gives  the  plaintiif,  where  there 
is  more  than  one  defendant,  a  right  to  sue 
in  the  District  in  which  either  of  the  de- 
fendants resides.  Is  this  right  abridged  by 
the  first  section  of  the  act  of  February,  di- 
recting the  clerk  of  the  High  Court  of 
Chancery,  in  the  distribution  of  the  causes 
on  his  docket,  to  send  the  papers,  in  cases 
where  there  is  more  than  one  defendant,  to 
the  Court  of  that  District,  in  which  the 
first  named  defendant  resides,  if  there  are 
but  two;  but,  if  more  than  two,  then  in 
which  the  majority  of  the  defendants  reside ; 
and,  if  more  than  two,  and  the  number 
equal,  then  to  the  District  in  which  the  first 
named  defendant  in  the  plaintiff's  bill  re- 
sides? 

*'If  it  is  said  that  this  was  a  measure  of 
necessity  not  intended  to  change  the  juris- 
diction of  the  respective  Courts,  or 
abridge  the  rights  of  suitors,  but  merely 
directory  to  the  clerk,  and  the  best  possible 
arrangement  which  could  be  made  of  the 
causes  upon  the  docket,  the  truth  of  the 
observation  will  be  readily  admitted;  and 
the  same  exposition  of  the  sixth  section  of 
the  same  act,  respecting  the  distribu- 
506  tion  of  injunctions  depending  in  *the 
High  Court  of  Chancery  on  the  1st 
day  of  February,  1802,  is  supposed  to  be 
correct;  viz.  that  it  was  *  merely  directory 
to  the  clerk,  in  the  distribution  of  the  in- 
junctions then  in  Court;  and  not  a  legisla- 
tive exposition  of  the  law,  or,  in  other 
words,  an  alteration  of  the  law  respecting 
jurisdiction,  in  cases  of  injunctions  there- 
after to  be  applied  for;  nor  intended  to 
abridge  the  rights  of  plaintiffs  applying 
for  them.  I  confess  that  I  am  unable  to 
discover,  in  the  6th  section  of  the  act  of 
February,  1802,  or  in  any  other  part  of  that 
act,  any  thing  varying  the  jurisdictional 
rights  of  the  Courts,  or  abridging  the  priv- 
ileges of  suitors  from  what  they  were,  as 
confirmed  and  established  by  the  act  of 
the  23d  of  January,  1802,  either  as  to  orig- 
inal suits,  as  they  are  called,  or  as  to  in- 
junctions, which  are  also  suits,  though 
commenced  in  a  different  way.  If  it  should 
be  inquired  why  the  Legislature  has,  in  the 
distribution  of  the  causes  depending  in  the 
High   Court  of   Chancery   at   the    time   of 


the  passage  of  the  act  of  February,  1802, 
made  a  distinction  between  original  suits 
and  injunctions?  I  answer,  first,  I  consider 
the  inquiry  immaterial  in  the  present  case ; 
and,  secondly,  that  I  am,  perhaps,  unable 
to  give  a  satisfactory  answer.  It  is  snfl5- 
ctent,  to  justify  to  myself  the  opinion 
which  I  have  formed,  that  the  act  directing 
the  distribution  of  those  then  dependiag  is 
silent  respecting  those  which  were  there- 
after to  be  applied  for. 

*'But,  perhaps,  the  necessity  of,  some- 
times, gfranting  them,  without  delay,  and, 
very  often,  the  justice  of  dissolving  them 
as  speedily,  may  have  influenced  the  Legis- 
lature in  the  enacting  of  the  4th  and  6tb 
sections  of  that  act.  If  despatch,  in  cases 
of  injunctions,  was  their  object,  the  clerk 
could  more  readily  find  in  what  Chancery 
District  the  judgment  was  rendered  than 
where  the  plaintiff  at  law  and  defendant  in 
the  injunction  resided;  more  especially  as 
the  subpoena  might  not  be  returned,  and  the 
clerk  might  not  know  to  what  County 
it  was  directed;  it  frequently  happening 
that  subpoenas  in  those  cases  go  out  of  the 
ofiQce,  without  sny  particular  direction;  and 
the  6th  section  contains  a  good  general 
direction,  in  case  of  injunctions,  where, 
in  many  instances,  no  other  direction 
could  be  had. 

*  'If  it  is  supposed  that  this  construction  of 
jurisdictional  rights  would  be  productive  of 
great  public  inconvenience,  I  can  only  ob- 
serve that,  where  the  law  is  plain  and  ex- 
plicit, arguments  of  inconvenience 
507  ought  not  to  prevail  ^against  it:  the 
Legislature,  and  not  the  Courts,  must 
correct  the  evil.  But  it  is  doubted  whether 
greater  inconvenience  would  result  from 
this  than  from  a  different  constructiod.  A. 
residing  in  Richmond,  recovers  a  judgment 
at  law,  in  Staunton,  against  B.  residing  in 
the  borough  of  Staunton.  Let  it  be  ad- 
mitted that  the  situation  of  the  Court  ren- 
dering the  judgment,  and  not  the  residence 
of  the  party  obtaining  it,  gives  the  equita- 
ble controul  over  the  case.  B.  at  small 
expense,  and  without  any  inconvenience, 
can  apply  for  his  injunction.  A.'s  remote 
situation  inspires  him  with  hopes  of  delay, 
(too  often  the  great  inducement  in  applica- 
tions of  this  kind).  He  applies  for  and  ob- 
tains his  injunction,  and  A.  is  subjected  to 
great  inconvenience  and  expense  in  defend- 
ing himself  against  an  unjust  suit.  Re- 
verse the  case;  and  let  A.*s  residence,  and 
not  the  site  of  the  Court,  give  the  jurisdic- 
tion. If  B.  has  a  good  equitable  defence, 
he  will  not  be  deterred  from  setting  it  up; 
and  he  will  be  compensated,  in  part,  for  his 
trouble  and  expense  in  prosecuting  it.  De- 
lay, in  that  case,  will  not  be  his  object; 
and  A.'s  situation  will  encourage  him  to 
hope  for  a  speedy  decision.  But  he  will 
not,  for  a  slight  cause,  and  without  hope  of 
procrastination,  at  great  inconvenience 
and  expense,  provoke  his  adversary  to  an 
unjust  and  unequal  contest  on  his  own 
ground.  Under  either  construction,  the 
territorial  line  of  jurisdiction  must  be 
passed ;  and  the  question  is.  Who  shall  pass 
it?  The  plaintiff  or  the  defendant? 
•  **Let  the  general  fate  of  injunctions  say 
which  construction  is  likely  to  be  produc- 
tive of  the  greatest  mischief. 
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"There  are  other  cases  in  which,  it  is  be- 
lieved, greater  inconvenience  would  result 
from  a  different,  than  from  the  present  con- 
struction of  the  right  of  jurisdiction.  The 
case  before  the  Court  affords  an  example. 
*'Trevilian,  the  present  defendant,  resid- 
ing in  Louisa,  recovers  a  judgment  against 
the  plaintiff  Morris,  in  Louisa  Court.  Sup- 
pose this  judgment  had  not  been  affirmed  by 
the  District  Court  of  Charlottesville.  An 
injunction  to  that  judgment,  it  is  admitted 
by  all,  must  have  been  applied  for  to  the 
Chancellor  at  Richmond.  But  Trevilian 
obtains  another  judgment,  for  a  subsequent 
accruing  injury,  upon  the  same  ground,  in 
the  District  Court  of  Charlottesville.  To 
enjoin  this  judgment,  application,  it  is 
said,  must  be  made  to  this  Court.  Injunc- 
tions are  obtained  in  both  cases.  The 
ground  of  equity,  and  the  evidence, 
508  in  both  cases,  are  the  same :  *but  the 
Judge  at  Richmond  and  the  Court 
here  decide  the  question  differently.  This 
would  surely  be  a  serious  evil ;  for,  though 
the  Court  of  Appeals  would  detect  and  cor- 
rect the  error,  yet  it  might  be  some  time 
■first ;  and  the  parties  might  have  been  sat- 
isfied without  resorting  there,  if  there  had 
been  but  one  decision  in  the  case.  Let  the 
process  of  the  Court  act  upon  the  person  of 
the  defendant,  and  one  suit  will  answer, 
instead  of  two. 

'*To  the  foregoing  remarks,  lengthened 
beyond  my  first  intention,  I  will  only  add, 
that  injunctions  to  judgments  could  very 
seldom,  if  ever,  affect  the  Courts  rendering 
them ;  the  judgments  being,  in  almost  every 
case,  beyond  the  controul  of  the  Courts,  and 
generally,  of  their  clerks,  before  the  in- 
junctions are  obtained. 

"I  have  not  noticed  the  act  of  the  last  ses- 
sion, annexing  the  County  of  Albemarle 
to  this  District ;  but  the  opinion  would  have 
been  the  same,  if  that  County  had  been, 
originally,  a  part  of  this  District. 

**My  opinion,  therefore,  is,  that  though 
the  judgment  of  the  County  Court  of  Louisa 
has  become  the  judgment  of  the  District 
Court  of  Charlottesville,  by  its  affirmance 
there ;  and  thou«:h  Charlottesville,  where  the 
judgment  was  affirmed,  is  within  this  Dis- 
trict ;  yet,  the  only  defendant  in  this  cause 
residing  in  the  County  of  Louisa,  which  is 
within  the  limits  and  jurisdiction  of  the 
Richmond  Chancery  District  Court,  as  es- 
tablished by  the  act  of  the  23d  of  January, 
1802,  and  which  act,  as  it  respects  juris- 
diction over  original  suits,  and  injunctions 
brought  since  the  2d  of  February,  1802,  has 
not  been  altered  by  the  act  of  the  said  2d 
of  February,  or  any  subsequent  act,  except 
only  as  to  the  County  of  Albemarle ;  the 
Chancery  Court  for  the  Richmond  District 
has  jurisdiction  over  this  cause;  and  this 
Court  has  no  jurisdiction  over  the  same.  It 
is,  therefore,  this  10th  day  of  April,  1807, 
adjudged  and  ordered,  that  the  plaintiff's 
demurrer  to  the  defendant's  plea  be  over- 
ruled ;  the  plea  sustained,  and  the  bill  dis- 
missed— this  Court  would  have  said  without 
costs,  as  the  plea  and  demurrrer  were 
filed,  by  the  direction  of  the  court,  to  settle 
the  question  of  jurisdiction;  (the  plain- 
tiff, on  his  first  application  for  his  injunc- 
tion, having  been  informed  that  this 
measure   would   be  recommended;)  but  the 


defendant's  counsel  suggesting  that  the  re- 
fusing of  costs,  if  an   error,   could    not    be 
corrected  in  an  appeal  taken    by    the  plain- 
tiff; and  the  court  wishing  to  indulge 

509  him    in    a    measure,   which,  *if  erro- 
neous, can  in    this   way  be  corrected, 

doth  further  decree  and  order  that  the 
plaintiff  pay  to  the  defendant  his  costs," 
Ac. 

In  conformity  with  the  above  opinion 
JUDGE  BROWN  would  have  rejected  the 
application  of  Cocke,  Crawford  A  Co.  for 
an  injunction,  upon  the  ground  that  he  had 
no  jurisdiction  in  such  a  case;  but,  out  of 
respect  to  the  opposite  opinion  of  JUDGE 
TAYLOR,  ajid  from  a  wish  to  have  the 
question  settled  by  a  decision  of  the  Court 
of  Appeals,  he  granted  the  injunction,  at  the 
risk  of  the  applicants  upon  the  question  of 
jurisdiction. 

After  the  injunction  was  granted  the  de- 
fendants choosing  to  put  the  issue  of  the 
cause  upon  its  own  merits,  for  the  purpose 
of  a  speedy  recovery  of  the  money  due  them, 
submitted  themselves  to  the  jurisdiction  of 
the  Court,  and  insisted  upon  filing  their 
answer. 

The  Court  refused  to  permit  their  answer 
to  be  filed ;— ruled  their  counsel  to  plead  to 
the  jurisdiction,  sustained  the  plea,  dis- 
missed the  bill,  and  granted  an  appeal  to 
the  plaintiffs,  whereby  all  further  proceed- 
ings on  the  judgment  at  law  remained  sus- 
pended until  the  Court  of  Appeals  should 
decide  upon  the  case. 

Under  these  circumstances,  a  petition, (1) 
signed  by  Chapman  Johnson,  counsel  for  the 
appellees,  was  presented  to  this  Court,  in 
the  beginning  of  the  term,  praying  the  ear- 
liest day,  which  would  suit  its  convenience, 
to  be  appointed  for  taking  up  this  appeal; 
and  stating  that  the  Court  of  the  Staunton 
District  acted  under  a  belief  that  the  delay 
to  the  appellees  would  be  short,  that  the 
cause  would  be  decided  at  the  first  term  of 
this  Court,  and  that  thereby  a  question 
presenting  very  frequent  difficulties  would 
be  finally  settled. 

The  petition  was  granted,  and  the  record 
accordingly  opened  on  this  day. 

Wickham,  for  the  appellants,  contended 
that  the  same  jurisdiction  and  powers  which 
were  vested  in  the  former  High  Court  of 
Chancery  over  the  whole  Commonwealth  (a) 
were  now  vested  in  the  several  Superior 
Courts  of  Chancery  within  their  respective 
Districts  only;(b)  that  the  12th  section  of 
the  last  recited  act,  (on  which  section  the 
appellees  relied,)  and  the  3d  and    6th 

510  of  the  supplemental  *act(c)  were  to  be 
construed  with  reference  to  the  gen- 
eral enacting  clause  bestowing  the  juris- 
diction, (d)  and  were  parts  of  the  same 
system;  from  the  whole  of  which,  taken 
collectively,  he  inferred  that  the  place 
where  the  Court,  which  rendered  the  judg- 
ment at  law,  was  held,  and  not  the 
residence  of  the  plaintiff  or  defendant,  fur- 
nished the  rule  of  jurisdiction  in  granting 
injunctions. 

This  construction    is    confirmed    by    the 


(1)  See  the  Rule  of  Ck>nrt  dated    May  6th,  1808^ 
ante.  III. 
(a)  Bey.  Code.  1  vol.,  p.  64.  c.  64,  s.  8. 
<b)  lb.  p.  427,  c.  2»7.  8.  7. 

(c)  n>.  p.  428.  and  429. 

(d)  lb.  p.  427,  c.  2»7,  s.  7. 
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general  law  directing  the  mode  of  proceed- 
ing when  injunctions  are  obtained,  (a) 
which  declares  that  the  effect  of  the  in- 
junction is  to  be  suspended,  until  bond  is 
given  in  the  clerk's  office  of  the  Court 
where  the  judgment  was  rendered ;  and  the 
clerk  of  that  Court  is  to  endorse  on  the 
subpoena  that  the  bond  is  filed.  It  is  man- 
ifest that  the  clerk  of  the  Court  of  Common 
Law  is  to  obey  the  Chancery  Court ;  and 
therefore  ought  to  be  within  its  jurisdic- 
tion. 

If  this  was  not  the  rule,  there  might  be 
three  injunctions  for  the  same  cause :  the 
complainant  might  try  his  chance  of  suc- 
cess in  all  the  Districts.  Again ;  there  is  a 
provision  relative  to  the  County  Courts, 
that,  where  there  are  several  defendants  in 
Chancery,  some  of  whom  are  not  resident 
within  the  County,  process  may  be  di 
rected,  against  the  non-residents,  to  any 
other  County  ;(b)  yet  no  County  Court  has 
ever  granted  an  injunction  to  the  judgment 
of  another  County  Court. 

JUDGE  TUCKER.  Was  not  that  done  in 
the  case  of  Ambler  &  Wyld?    2  Wash.  36. 

Wickham.  The  objection  there  was  not 
that  one  County  Court  had  no  right  to  grant 
an  injunction  to  the  judgment  of  another 
County  Court.  The  decision  was  that,  by 
making  a  new  case  in  one  County,  you 
may  examine  the  propriety  of  a  judgment 
in  another.  A  County  Court  (if  the  rule 
that  equity  acts  upon  the  person  only  is  to 
prevail)  would  even  have  a  right  to  enjoin 
a  judgment  of  a  District  Court. 

For  farther  observations,  I  will  refer  the 
Court  to  a  better  argument  than  mine,  that 
of  Chancellor  Taylor  in  the  case  of  Johnson 
V.  Harris. 

As  to  the  question  of  costs ;  it  is  granted 
that  neither  party  has  been  to  blame ;  but 
if  the  complaint  was  not  to  blame,  he 
ought  to  recover  his  costs.  The  rule  should 
be,  that  where  the  subject  matter  is  such 
that  costs  may  be  recovered,  the  plaintiff 
ought  to  recover,  if  he   has  not  been  blam- 

able. 
511  ^Chapman    Johnson,  for  the   appel- 

lees, said  it  would  be  an  extreme 
hardship  for  them  to  pay  the  costs,  since 
they  were  compelled  by  the  Court  to  put  in 
the  plea  to  the  jurisdiction,  to  try  a  ques- 
tion for  the  public  good. 

On  the  main  question,  he  argued,  that 
the  rule  should  be,  that  the  jurisdiction  is 
ascertained  by  the  personal  residence  of 
parties.  No  process  of  contempt  can  be  is- 
sued from  a  Chancery  Court  to  a  Common 
Law  Court.  If  the  Court  of  Common  Law 
should  suppose  that  the  Court  of  Chancery 
havl  exceeded  its  jurisdiction,  and  should 
refuse  to  obey  it,  would  process  go  against 
the  Court  or  clerk?  No. — It  may  indeed 
against  the  sheriff;  for,  quoad  hoc,  he  is 
an  officer  of  the  Court  of  Chancery. 

The  7th  section  of  the  act,  by  which  the 
District  Courts  of  Chancery  were  estab- 
lished, does  indeed  give  them  the  same  ju- 
risdiction, within  their  respective  Districts, 
that  the  late  High  Court  of  Chancery  had 
over  the  whole  Commonwealth.  As  a  part 
of  the  Charlottesville  Common  Law  District 
is  still  attached  to  the  Richmond  Chancery 

(a)  lb.  1  vol..  p.  68.  c.  04.  s.  66. 

(b)  Rev.  Code,  p.  877,  c.  926. 


District,  if  this  law  is  to  be  understood 
literally,  the  Richmond  Chancery  and 
Staunton  Chancery  have  concurrent  jurisdic- 
tion over  the  Charlottesville  District;  for 
why  give  the  whole  of  it  to  Staunton,  when 
only  part  has  been  annexed?  But,  even  if 
the  judgment  was  of  Norfolk  County  Courts 
and  the  execution  in  the  hands  of  the  sher- 
iff of  Norfolk,  and  all  the  parties  resided 
in  Staunton,  the  Staunton  Chancery  ought 
to  have  jurisdiction ;  for  it  is  abundantly- 
sufficient  that  equity  should  have  jurisdic- 
tion over  the  persons  of  parties. 

By  the  12th  section,  where  one  defendant 
lives  in  the  District,  process  is  to  go 
against  others  out  of  its  limits.  This  evi- 
dently shews  that  the  Legislature  never 
meant  the  Court  to  take  jurisdiction,  where 
there  was  no  defendant  living  in  the  Dis- 
trict. The  case  is  similar  of  defendants, 
absent  from  the  Commonwealth,  (c)  Where 
all  the  defendants  reside  out  of  the  State, 
the  suit  is  not  to  be  brought  here. 

The  law  for  distribution  of  the  papers  io 
other  cases  shews  that  the  Legislature  un- 
derstood the  persons  of  parties  to  furnish 
the  rule  of  jurisdiction.  Is  there  any  pecul- 
iar magic  in  injunctions,  that  the  Legis- 
lature made  a  distinction  between  them  and 
other  cases?  No :  but  it  was  necessary  to> 
promote  the  speedy  distribution.  The  face 
of  every  bill  shewed  the  name  of  the  Court 
whose  judgment  was  enjoined  and  af- 
512  forded  a  convenient  rule  for  *distri- 
bution  of  the  papers,  which  could  not 
be  given  in  original  suits. 

The  residence  of  the  defendant  should 
furnish  the  rule  of  jurisdiction.  It  is  bet- 
ter for  the  complainant,  who  is  about  to 
force  the  defendant  into  a  Court  of  Equity, 
to  go  to  his  place  of  residence,  than  vice 
versa.  Suppose  a  defendant  at  common 
law  resides  in  one  extreme  part  of  the  State, 
and  the  plaintiff  in  another.  The  Court  i» 
where  the  defendant  at  law  resides.  He 
goes  into  his  Chancery  Court,  in  his  own 
town.  He  shews  his  order  of  injunction  to 
the  sheriff;  but  does  not  send  a  subpoena  to 
be  served  on  the  plaintiff  at  law.  Years  may 
elapse  before  he  may  hear  of  it;  especially 
if  he  has  an  inattentive  attorney,  as  is  too- 
common  ly  the  case.  But,  if  you  make  the 
person  the  rule  of  jurisdiction,  the  com- 
plaint in  equity  should  be  compelled  to 
send  his  subpoena  to  be  served  on  the  per- 
son of  the  plaintiff  at  Common  Law. 

But  it  is  said  that,  upon  our  construction, 
there  may  be  three  trials  of  the  same  in- 
junction. All  this  might  happen;  but 
similar  abuses  have  happened  under  the 
former  law.  A  man  applies  to  a  Chancellor, 
and  gets  an  injunction,  which  is  after- 
wards dissolved.  He  then  goes  to  a  County 
Court,  and,  concealing  that  fact,  gets  an- 
other injunction.  If  determined  on  delay 
at  any  rate,  he  might  act  in  the  same  man- 
ner with  the  several  Chancellors;  but  he 
would  obtain  delay,  until  the  fact  of  the 
prior  dissolution  was  known,  and  no  longer. 
This  argument  has  therefore  no  weight; 
for,  whichever  way  the  Court  may  decide 
this  question,  frauds  of  this  nature,  for  the 
sake  of  delay,  may  continue  to  be  practised. 

Mr.  Wickham  relies  on  the  circumstance, 
that  the  clerk  of  the  Court  of  Common  Law 


(c)  Rev.  Code,  1  voL,  p.  116.  c.  78,  s.  2, 
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is  to  endorse  on  the  subpoena  that  the  bond 
is  filed,  as  patting  him  under  the  controul 
of  the  Court  of  Chancery :  but  this  question 
T  think  immaterial. 

The  clerk  is  as  much  punishable  for  con- 
tempt of  the  Chancery  Court  if  he  resides 
out  of  the  District,  as  if  within  the  Dis- 
trict, (a)  Therefore  the  arg-ument  makes 
rather  against  Mr.  Wickham. 

The  case  of  Ambler  v.  Wyld  actually 
"Shews  that  one  County  Court  sitting  in 
•Chancery  may  revise  the  judgment  at  law 
of  another:  and  Ford  v.  Gardner(b)  proves 
that  a  County  Court,  in  its  equitable  juris- 
4liction,  may  revise  the  judgment  of  a  Dis- 
trict Court.  Why  should  not  a  County 
Court  have  the  right  of  enjoining  the  judg- 
ment of  another  County  Court? 
513  *It  is  not  on  the  ground  that  one 
Court  says  to  another  *  ^you  have  done 
^rvrong;"  but  that  the  same  questions  could 
not  come  before  one  Court  at  common  law 
that  come  before  the  other  in  equity.  The 
reason  that  no  such  injunction  ever  has 
1>een  granted  is  that  the  defendant  always 
prefers  applying  to  the  Court  of  the  County, 
where  he  resides,  and  at  the  greatest  pos- 
sible distance  from  the  residence  of  the 
plaintiff. 

Mr.  Johnson  concluded  with  observing 
that  as  Mr.  Wickham  had  referred  to  the 
argument  of  Chancellor  Taylor  in  his  fa- 
vour, he  with  equal  confidence  relied  on 
that  of  Chancellor  Brown  which,  he  con- 
sidered a  better  argument  than  his  own. 

Wickham,  in  reply.  Some  Court  must 
have  the  jurisdiction.  It  is,  therefore,  not 
sufficient  for  Mr.  Johnson  to  shew  that  the 
3tannton  District  Court  has  it  not ;  he  must 
also  shew  what  other  Court  has  it.  He 
aays,  that  if  the  injunction  is  obtained 
wbere  the  plaintiff  at  law  resides,  he  may 
have  notice;  otherwise  not.  But,  if  an  in- 
junction be  obtained  against  a  man,  in 
Pittsylvania,  for  example,  does  it  make 
a.ny  difference  as  to  his  knowledge  of  it 
"Whether  it  was  granted  in  Richmond  or 
Staunton? 

I  contend,  if  Mr.  Johnson's  argument  of 
•concurrent  injunctions  be  correct,  (for  he 
is  obliged  to  admit  concurrent  injunctions, 
upon  the  ground  he  takes, )  that  a  man  may 
obtain  three  several  injunctions  to  the 
same  judgment,  not  surreptitiously,  but 
stating  the  case  fairly  and  fully.  If  the 
residence  of  the  plaintiff  at  law  is  to  give 
the  rule,  the  defendant  may  suffer  great 
inconvenience,  since  his  property  may  be 
seized  by  an  execution,  and  he  may  be 
•driven  to  a  distant  Court  to  obtain  an  in- 
junction. But,  according  to  this  doctrine, 
in  cases  where  the  place  of  residence  is  un- 
known, or  uncertain,  where  is  the  injunc- 
tion to  be  obtained? 

Friday,  October  30.  The  Judges  deliv- 
ered their  opinions. 

JUDGE  TUCKER.  The  record  exhibits 
the  singular  case  of  two  Chancellors  in 
different  Districts  disclaiming  juris- 
514  diction  *of  a  case  brought  before 
them  by  a  bill  of  injunction  to  a 
judgment  rendered  in  the  District  Court  of 
Charlottesville.  The  Chancellor  of  the 
Richmond  District,  it  is  alleged  in  the  bill. 


(a)  Rev.  Ck>de.  1  vol..  p.  429,  c.  298.  s.  5. 
<b)  Ante,  p.  7% 


refused  to  grant  the  injunction,  although 
the  defendants  all  resided  within  his  juris- 
diction, because  the  Court,  whose  judgment 
was  sought  to  be  enjoined,  was  not  within 
his  jurisdiction.  The  Chancellor  of  the 
Staunton  District  granted  the  injunction, 
but  dismissed  the  bill  afterwards,  because, 
although  the  Court  which  rendered  the 
judgment  sought  to  be  enjoined,  was  within 
his  District,  yet  none  of  the  defendants 
resided  therein. — This  Court  has  been  fa- 
voured with  the  reasons  of  both  Judges  in 
support  of  their  respective  opinions ;  and  I 
think  it  must  be  confessed,  the  reasoning 
of  both  is  very  strong,  if  not  perfectly  con- 
vincing. My  own  opinion  is  that  both  may 
be  right,  there  being,  as  I  think,  a  casus 
omissus  in  the  law,  which  the  Legisla- 
ture only  can  remedy.  But  as  I  understand 
the  rest  of  the  Court  to  entertain  a  different 
opinion,  I  can,  without  difficulty,  subscribe 
to  it ;  especially  as  the  only  object  of  the 
inquiry  is  where  to  apply  for  a  remedy  in 
similar  cases. 

JUDGE  ROANE.  I  will  premise— 
1.  That  the  rule,  that  all  statutes  in  pari 
materia  are  to  be  considered,  in  forming 
a  construction  upon  any  subject,  applies 
emphatically  in  this  case,  where  the  two 
principal  acts  which  come  in  question  are 
nearly  cotemporaneous,  and  avowedly  parts 
of  the  same  system;  and,  2d.  That  a  con- 
struction ousting  a  portion  of  our  citizens 
of  all  equitable  jurisdiction  shall  nut  lightly 
be  made  in  any  case;  much  less  in  this,  in 
which  the  Legislature  seems  anxiously  to 
have  wished  not  only  to  preserve  rights 
already  existing,  but  to  extend  and  improve 
them. 

By  the  7th  section  of  the  act  of  January, 
1802,  the  Chancery  Courts  thereby  estab- 
lished were  vested  with  **the  same  jurisdic- 
tion and  powers,  within  their  respective 
Districts,  in  all  and  every  matter  and  thing, 
as  the  High  Court  of  Chancery  possessed 
on  the  first  day  of  January,  1802,  including 
(inter  alia)  the  granting  injunctions,  &c. 
subject  only  to  the  same  constitutional  and 
legal  restrictions  and  limitations  as  the 
said  High  Court  of  Chancery  was  then 
bound  by."  The  restrictions  here  alluded 
to  I  understand  to  relate,  principally,  to  the 
nature  of  the  case,  (that  is,  that  it  must  be 
an  equity  case,  and  not  a  law  case,)  and  to 

the  amount  of  the  sum  in  question. 
SIS  *Prior  to   the  establishment  of  this 

new  system,  the  High  Court  of  Chan- 
cery could  have  granted  injunctions  to  any 
judgment  rendered  within  the  limits  of  its 
jurisdiction ;  and  this  is  now  also  the  case 
with  the  several  County  Courts  in  Chancery 
who  grant  injunctions  to  their  own  judg- 
ments; without  any  inquiry,  in  either  case, 
as  to  the  residence  of  any  defendant.  It 
would  seem  a  natural  construction,  there- 
fore, and  conformable  to  a  general  princi- 
ple, if  a  like  power  was  deemed  to  belong 
to  the  several  Chancery  Courts,  as  to  all 
judgments  rendered  within  their  respective 
Districts.  The  7th  section  of  the  act  of 
January,  1802,  standing  singly,  is  ample 
to  confer  this  power;  but  in  making  a  con- 
struction upon  the  subject,  we  must  take 
into  consideration  every  part  of  the  same 
and  other  acts  touching  the  premises. 

It  is  said  that  the  12th  section  of  the  act  of 
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January,  1802,  which  gives  leave  to  a  plain- 
tiff to  sue  within  a  District  in  which  one 
of  several  defendants  resides,  relates  also 
to  injunctions,  and  controuls  the  construc- 
tion of  the  7th  section ;  and  that  injunc- 
tions, therefore,  shall  not  be  granted  bj 
the  Judge  of  the  Court,  unless  one  of  the 
defendants  resides  within  the  District.  This 
provision  in  the  12th  section  seems  analo- 
gous to  the  proceeding  against  absent  de- 
fendants under  our  act,  where  it  is  necessary 
that  one  defendant  should  reside  within  the 
State:  but  in  that  case  the  proceeding  is  by 
an  original  suit  in  equity;  and  this  cir- 
cumstance, alone,  would  be  pretty  strong  to 
denote  that  the  suits,  intended  in  this  last 
clause,  were  suits  of  the  same  character ; 
viz.  original  suits  in  equity. 

If,  therefore, the  construction  in  this  case 
depended    solely  upon   this  act  of  January, 
1802,    I  should  doubt  extremely  whether  the 
operation  of  the  12th  section  would  narrow 
that  of  the  7th,  on  the    point    in  question, 
and  whether  the  said  12th  section  relates  at 
all  to  injunctions ;  more    especially    as  the 
general  Chancery  law  of  17^,  (which   now 
applies  within    the   several  Districts,  as  it 
before   applied    to    the    Commonwealth    at 
large,)  while  it  lays    down  the  restrictions 
to  the  obtaining  of    injunctions,  is   totally 
silent  as  to  the  residence  of  the  defendant. 
But  this  construction  does  not  depend  solely 
upon  the  act  of  January,    1802;  we   receive 
great  light    upon  this  subject  from  the  act 
of  2d  February,  1802,  passed    only  ten  days 
thereafter,  and   avowedly  supplementary  to 
the  former.     By  the  Ist  section  of  that  act, 
the  clerk  of  the  High  Court  of  Chancery,  in 
arranging    and    allotting    to    the    several 
Chancery  Courts  '*the  causes  and  suits 
516      depending    in  *the    said  High    Court 
of  Chancery  on  the  1st  of    February, 
1802,''    is   to  have  regard  to  the  residence 
of  the  defendant,  or  defendants,  as  the  case 
may  be:  and  by  the  6th  section  thereof,  in 
sending  out  the  * 'papers  in  all    injunctions 
depending  therein  on    the  1st  of  February, 
1802,''  in    ascertaining    to  what    Chancery 
Court  they  shall  be  allotted,  he  is  to  be  gov- 
erned   by    the   locality    of  the  Law  Court, 
in    which    the     judgment     enjoined    was 
obtained;    so,    by    the     4th    section,    **all 
injunctions    awarded     by     the     judgment 
of    the    High  Court   of  Chancery    previous 
to     the    first     of     February,      1802,     may 
be    issued  by  the    clerk   of    said    Court    in 
like  manner  as  if  the  act  of  January,  1802, 
had  not  passed,  to  be  arranged  and  allotted 
as  is  prescribed  in  other  cases   of    injunc- 
tions therein  after  mentioned,"  viz.    as    is 
prescribed  by  the  6th  section  just  noticed. 
I         A  review  of  the    several  sections  of   this 
act  of  February,  1802,  shews  evidently  that 
under  the  general  terms  '* causes  and  suits" 
in  the   1st    section,    injunctions    were    not 
I     comprehended,  for  they  are  provided  for  by 
another  section ;  and  that,  in  allotting  in- 
junctions to  the  several    Chancery    Courts, 
I     no  respect  is  had  to  the  residence  of  the  de- 
fendant,   but  only  to   the  general  principle 
before    noticed;  that    is,  to    the    Court    in 
which  the  judgment  enjoined  was  rendered. 
These  words    "causes  and  suits"  in    the 
Ist  section  of  the  act  of  February,  1802,  are 
fully  as  extensive  as  the  word  *'suit"  men- 
tioned in  the  12th  section  of  the  act  of  Jan- 


uary, 1802;  and  yet  they  are  incontestibly 
explained  by  other  parts  of  the  same  act  to 
mean  suits,  other  than  injunctions. 
Wherefore  then  shall  the  12th  section  of  the 
act  of  January,  1802,  (taking  all  the  acts. 
into  consideration,)  be  construed  to  abridge 
'a  power  given  by  ample  words  in  the  7th. 
section  of  the  same  act,  and  either  intro- 
duce a  principle  entirely  new  in  our  code 
in  relation  to  injunctions,  (respecting  the 
residence  of  the  defendant,  rather  than  the 
Court  in  which  the  judgment  was  rendered, ) 
or  withdraw  from  (perhaps)  a  numerous 
class  of  cases,  all  equitable  jurisdiction 
whatsoever. 

I  have  said  that  the  general  principle  of 
our  laws  was  that  the  locality  of  the  Liaw 
Court  determines  the  equitable  jurisdiction. 
There  is  nothing  in  the  act  of  January,  1802,. 
singly  considered,  which  abandons  this 
principle;  and,  on  the  contrary,  the  act  of 
February,  1802,  seem  strongly  to  support 
it.  In  most  cases  the  restraint  upon  the 
clerk  of  the  Law  Court  is  amply  sufficient 
for  the  complainant;  for  without  the  act  of 
the  clerk  no  execution  can  go  upon 
i)17  the  ^judgment;  and,  this  being  the 
case,  the  defendants,  wherever  resid- 
ing, will  ^nd  their  interest  in  coming  in» 
submitting  to  the  jurisdiction,  and  moving 
to  dissolve  the  injunction.  If,  before  the 
clerk  of  the  Law  Court  receives  notice  that 
an  injunction  is  awarded,  he  has,  in  fact^ 
divested  himself  of  his  power,  by  actually 
issuing  the  execution  into  another  District 
beyond  the  limits  of  the  Chancery  Court,  I 
am  not  at  present  prepared  to  say  whether 
the  process  of  the  Court  may  not  pursue  the 
execution,  on  the  general  principle  that,, 
where  a  jurisdiction  exists,  every  necessary 
power  shall  be  implied,  to  carry  it  into  com- 
plete effect.  If  so,  no  difficulty  whatever 
can  exist  in  the  case :  but,  if  otherwise,  the 
fault  is  with  the  plaintiff  in  the  injunction, 
who  has  delayed  to  apply  to  the  Court  of 
Equity,  or  to  serve,  or  give  notice  of  its 
process,  until  after  the  execution  has  gone 
beyond  the  limits  of  the  District.  But,  even 
in  that  view  of  the  case,  the  plaintiff^ 
although  he  might  resort  to  other  remedies^ 
is  also  entitled  to  his  injunction,  to  avail 
him  quantum  valere  potest. 

Upon  the  whole,  I  think  there  is  nothing 
in  this  case  which  should  induce  us  to  de- 
part from  the  general  principle  of  our  laws 
upon  this  subject,  which  respects  the  site 
of  the  Law  Courts  in  determining  the  equi- 
table jurisdiction.  Some  inconveniences 
may  arise  from  this  construction,  under 
certain  circumstances:  but  inconveniences 
certainly  exist  under  a  contrary  construc- 
tion ;  and,  especially,  in  creating  a  con- 
currence of  jurisdictions  in  favour  of  several 
Courts  of  Equity,  and  carrying  parties  de- 
fendant into  districts  extremely  remote 
from  the  original  scene  of  controversy. 
My  opinion,  therefore,  is,  that  the  plea  in 
this  case  ought  to  have  been  overruled,  and 
the  cause  sustained. — With  respect  to 
costs,  as  the  shape  which  the  cause  assumed 
was  evidently  imposed  upon  the  appellee, 
with  a  view  to  settle  an  important  general 
principle,  if  we  had  power,  I  should  be  of 
opinion  to  divide  them ;  but  I  believe 
that  the  act  establishing    this    Court(a)  is 


(a)  Rev.  Code,  1  vol..  p.  68,  c.  63,  a.  19. 
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imperious,  that  costs  shall  be  recovered  by 
the  party  prevailing. 

JUDGE  FLEMING.  The  only  question 
in  this  case  is,  whether  the  Court  of  the 
Chancery  District  of  Staunton  had  juris- 
diction to  g'rant  an  injunction  to  a  judg- 
ment at  law  rendered  within,  but  where 
the  plaintiff  resided  without  the  District? 
or,  in  other  words,  whether  the  jurisdiction 
of  the  Court  is  local  and  permanent,  or 
mutable  and  fluctuating  all  over  the  State, 
and  must  vary  according  to  the  residence  of 

a  contending  party? 
518  *Previou8  to  the  month  of  January, 

1802,  the  High  Court  of  Chancery  had 
general  jurisdiction  over  the  whole  State, 
and  was  considered  as  always  open,  so  as  to 
grant  injunctions,  writs  of  ne  exeat,  cer- 
tiorari and  other  process  usually  granted  in 
vacation. 

The  business  in  the  said  Court  having  ac- 
cumulated in  an  extraordinary  degree,  it 
was  by  the  Legislature  thought  expedient, 
for  the  more  speedy  and  convenient  admin- 
istration of  justice,  to  branch  it  into  three 
distinct  Courts,  assigning  to  each  a  partic- 
ular District,  within  which  the  Judges  were, 
respectively,  as  well  in  term  time  as  in 
vacation,  to  exercise  the  same  jurisdiction 
and  powers  as  the  High  Court  of  Chancery, 
or  the  Judge  thereof,  possessed,  or  might 
have  exercised  on  the  1st  day  of  January, 
1802.  But,  in  my  conception,  neither  the 
said  Courts,  nor  the  Judges  thereof  in  va- 
cation, possess  any  juri^iction  or  powers, 
without  the  limits  of  their  respective  Dis- 
tricts as  established  by  law. 

With  respect  to  injunctions — in  the  6th 
section  of  the  act  of  February,  1802,  supple- 
mental to  the  act,  passed  a  few  days  before, 
concerning  the  High  Court  of  Chancery,  it 
is  provided  that  the  papers  in  all  injunc- 
tions depending  in  the  said  High  Court  of 
Chancery,  on  the  Ist  day  of  February,  1802, 
should  be  sent,  with  copies  of  all  orders  and 
interlocutory  decrees  therein  made  to  the 
Chancery  Court  of  that  District  within 
which  the  judgment  enjoined  was  rendered ; 
without  any  regard  to  the  residence  of  any, 
or  either,  of  the  parties :  and  it  appears  to 
me,  indeed,  that,  when  once  a  suit  is  com- 
menced and  prosecuted)  the  parties  appear- 
ing, either  plaintiff  or  defendant,  are 
always  supposed  to  be  in  Court,  until  the 
business  is  finally  determined. 

Suppose  that  this  suit,  instead  of  having 
been  brought  in  the  District  Court  of  Char- 
lottesville, had.  been  in  the  County  Court 
of  Albemarle,  which  is  held  at  the  same 
place,  and  the  defendant  had  shewn  good 
equitable  cause  for  en  joining  the  judgment; 
could  not  that  County  Court,  with  pro- 
priety, have  enjoined  the  judgment,  with- 
out regard  to  the  residence  of  Pollok,  the 
plaintiff,  who,  it  seems,  resides  within 
the  Chancery  District  of  Richmond?  Cer- 
tainly it  might :  and,  if  so,  I  can  perceive 
no  reason  why  the  Chancery  District  Court 
of  Staunton  should  not  exercise  the  same 
powers.  And,  suppose  an  appeal,  on  either 
side,  from  the  decision  of  the  County  Court 
on  the  injunction,  to  what  District  would 
the  appeal  have  property  lain?  To  the  Dis- 
trict of  Staunton,  undoubtedly.  And 
519  why? — 'Because  the  jurisdiction  is 
local,  and  the  judgments   at    law,  as 


well  as  the  decision  of  the  County  Court  on 
the  injunction  would  both  have  been  withio 
that  District,  notwithstanding  all  the  par- 
ties reside  within  the  Richmond  Chancery 
District. 

If  the  appellants  had  obtained  an  injunc- 
tion from  the  Judge  of  the  Richmond  Dis- 
trict Court,  with  an  order  to  the  clerk  of 
the  District  Court  of  Charlottesville,  where 
the  judgment  was  rendered,  to  suspend  the 
issuing  an  execution  or  to  the  sheriff,  (in 
case  one  had  been  issued,)  to  stop  all  fur- 
ther proceedings  thereon,  neither  of  those 
officers  would  have  regarded  such  order ;  be- 
cause it  would  have  been  extrajudicial,  as 
coming  from  a  tribunal  having  no  jurisdic- 
tion or  controul  over  the  judgment   at  law. 

Much  has  been  said  as  to  the  inconven- 
iences that  would,  or  might,  arise  from 
this  construction  of  the  law ;  but  I  conceive 
it  might  be  easily  shewn  that  a  contrary 
construction  would  be  productive  of  still 
greater  inconveniences;  but,  however  that 
may  be,  it  is  the  province  of  the  Legisla- 
ture, and  not  of  the  judiciary,  to  provide  a 
remedy  for  the  evil,  if  one  really  exists. 

I  am  of  opinion,  upon  the  whole,  that  the 
demurrer  to  the  plea  to  the  jurisdiction  of 
the  Court  was  improperly  overruled;  and 
that  the  decree,  dismissing  the  bill,  ought 
to  be  reversed. 

JUDGE  LYONS(l)  concurring  in  the 
opinion  delivered  by  the  last  two  Judges, 
the  decree  of  the  Superior  Court  of  Chan- 
cery for  the  Staunton  District  was  reversed, 
and  the  cause  remitted  for  further  proceed- 
ings.   

Patty    and    Others,  Paupers,  v.  Colin    and 
Others. 

Tuesday,  November  3,  1807. 

Wills— EmsncliHited  SIsves— LUMilty  for  Test«tor*s 
Debts*— Case  at  Bsr.— A  testatrix  emancipated  bar 
slaves  by  her  will,  and  directed  tbat  a  certain 
tract  of  land  should  be  sold  for  the  payment  of 
ber  debts,  and  that  certain  monies  due  her  should 
be  applied,  when  collected,  to  the  same  object. 
The  land  was  sold  for  ready  money  by  her  admin- 
istrator with  the  will  annexed  after  advertlsinir 
the  time  and  place  (without  specifying  the  terms) 
of  sale  for  ten  days  only,  and  purchased  by  him- 
self, before  any  judurment  was  obtained  asrainst 
her  estate.  The  slaves  were  afterwards  sold  un- 
der an  execution.    On  a  bill  hroufirht  by  certain  of 


(1)  This  is  the  last  cause  in  which  Judge  Lyons  de- 
livered an  opinion  darinur  the  present  term;  his 
indisposition  having  prevented  him  from  attendinsr 
the  Court— Note  in  Orierinal  Edition. 

•Wills— Emancipated  Slaves— Liability  for  Testator's 
Debts.— When  slaves  are  emancipated  by  a  will  they 
should  not  be  sold  for  the  payment  of  the  testator's 
debts,  until  all  his  other  estate  liable  thereto  had 
been  applied  to  the  purpose:  and  then  should  be 
sold  only  for  such  period  as  may  be  sufficient  to 
raise  an  adequate  fund  to  meet  the  deficiency:  for 
all  are  equally  entitled  to  their  freedom,  and  they 
should  have  it  partially,  if  they  cannot  receive  it 
absolutely.  Jincey  v.  Winfleld,  9Gratt.  713.  To  the 
same  effect  the  principal  case  was  cited  in  Dunn  v. 
Amey,  1  Leifirfa  472:  Manns  v.  Givens,  7  Leigh  716: 
Parks  V.  Hewlett,  9  Leiffh  528:  foot-note  to  Woodley  v. 
Abby.  6  Call  336. 

All  other  specific  lesracies  must  be  swept  before  an 
emancipated  slave  can  be  subjected  to  the  debts  at 
all.  Wood  V.  Humphreys,  12  Gratt.  340,  cltln?  the 
principal  case,  Nicholas  v.  Burruss,  4  Lelcrh  289,  296, 
and  Jincey  v.  Winfleld,  9  Gratt  708. 

In  Jincey  V.  Winfleld.  9  Gratt.713.it  is  said:  "A 
court  of  chancery  has  jurisdiction  to  adjust  the 
rights  of  the  creditors  and  of  the  freed  men.  It  will 
enjoin  the  creditor's  execution,  even  after  it  is  lev- 
ied on  the  freed  men,  until  it  can  ascertain,  by 
proper  enquiries,  whether  there  be  any  other  prop- 
erty which  should  be  applied  to  their  exoneration : 
and  will  not  utterly  reject  their  claim  'until  it  is 
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her  slaves  claiming  tbe  benefit  of  her  will,  and 
suffffestinff  fraud  in  the  manaffement  of  her  es- 
tate. It  was  decreed  that  the  lands  be  resold,  and 
an  account  taken,  and.  If  there  be  not  funds  suffi- 
cient to  pay  the  debt  for  which  they  were  sold, 
that  they  be  sold  for  a  term  of  years  to  satisfy  It. 

On  an  appeal  from  a  decree  of  the  Supe- 
rior Court  of  Chancery  for  the  Richmond 
District,  pronounced  in  May,  1807,  whereby 
the  bill  of  the  complainants  was  dis- 
missed. I 

Patty  and  her  children  Daniel  and  An- 
derson filed  their  bill  in  equity,  stating; 
that  they  were  formerly  the  slaves  of  John 
Timberlake,  and  were  sold  after  his  death 
for  the  purpose  of  raising  funds  to  satisfy 
his  debts;  that  Frances  Timberlake,  his 
widow,  became  the  purchaser,  and 
520  emancipated  *them  by  her  will,  of 
which  she  appointed  B.  H.  Hil- 
liard,  Richard  Hilliard,  Mary  Day  and 
Francis  Hilliard,  executors  and  executrix ; 
that  the  said  Richard  Hilliard,  administra- 
tor of  John  Timberlake  and  executor  of 
Frances  Timberlake,  had  sold  the  com- 
plainants to  Colin.  The  prayer  of  the  bill 
is  for  the  benefit  claimed  under  the  will, 
and  for  general  relief. 

The  complainants  by  amendment  to  their 
bill  stated  that  Frances  Timberlake,  by  her 
will,  charged  her  lands  with  the  payment  of 
her  debts ;  that  those  lands  were  in  the  pos- 
session of  B.  H.  Hilliard,  (whom  they 
prayed  to  be  made  a  party, )  and  sufficient  to 
refund  the  price  paid  by  Colin.  Another 
amended  bill  was  filed  against  Richardson, 
administrator,  with  the  will  annexed  of 
Frances  Timberlake,  praying  for  an  account 
of  her  estate. 

To  the  original  bill  Colin  answers,  that 
Frances  Timberlake  died  more  indebted 
than  she  was  worth,  and  therefore  could  not 
emancipate  the  complainants;  that  Patty 
and  Daniel  were  sold  by  the  sheriff  to  sat- 
isfy an  execution  against  John  Timber- 
lake's  estate,  and  Richard  Hilliard,  who  is 
not  executor  of  the  said  Frances  Timber- 
lake,  became  the  purchaser,  of  whom  the 
defendant,  at  the  request  of  the  complain- 
ant Patty,  bought  her  and  her  son  Daniel; 
that  the  complainant  Anderson  had  been 
born  since  the  said  purchase ;  that  the  com- 
plainants were  exposed  to  sale  by  B.  H. 
Hilliard  and  Frances  Timberlake,  executor 
and  executrix  of  John  Timberlake,  and  the 
said  Frances  Timberlake  nominally  became 
the  purchaser,  but  no  money  was  paid  for 
them,  so  that  she  still  remained  a  trustee 
for  the  creditors  of  John  Timberlake. 

After  the  filing  of  the   original    bill,  and 

found  that  no  possibility  exists  of  effectuatinfir  their 
emancipation/  That  such  is  the  law.  and  such  the 
mode  of  its  administration,  will  plainly  appear  by 
reference  to  the  cases  of  Woodley  v.  Abby,  5  Call 
836;  Patty  v.  Colin,  \  Htn,  <j6  J^.  619;  Dunn  v.  Amey, 
1  Leifirh  466;  Elder  v.  Elder.  4  Leigrh  252;  Nicholas  v. 
Burruss,  4  Leisrh  289;  Parks  v.  Hewlett,  9  Leiffh  611; 
Ruddle  V.  Ben,  10  Leigrh  467." 

Chancery  Jurisdiction— Suits  for  Freedom.— That  a 
court  of  equity  has  jurisdiction,  in  proper  cases,  of 
suitK  for  freedom,  no  lonsrer  admits  of  dispute, 
after  the  repeated  decisions  of  this  court,  and  the 
cases  in  wbich  the  jurisdiction  has  been  entertained. 
Nicholas  V.  Burruss,  4  Leigh  297,  298.  citing  Dempsey 
V.  Lawrence.  Gilm.  833:  Dunn  v.  Amey.  1  Leigh  465: 
Patty  V.  Colin,  I  Hen.  <fe  .If.  519.  See  the  principal  case 
also  cited  on  this  point  in  Reid  v.  Blackstone,  14 
Gratt.  366:  foot-note  to  Peter  v.  Hargrave.  5  Gratt. 
12,  containing  extract  from  Reid  v.  Blackstone,  14 
Gratt  866;  foot-note  to  Ellis  v.  Jenny,  2  Rob.  607. 

The  principal  case  was  also  cited  in  Nicholas  v. 
Burruss.  4  Leigh  297;  Jincey  v.  Winfleld,  9  Gratt  716.  I 


before  B.  H.  Hilliard  was  made  a  party, 
his  deposition  was  taken.  He  proved  that 
Frances  Timberlake  became  the  purchaser 
of  the  complainants  Patty  and  Daniel,  but 
paid  no  money  for  them ;  that  he  had  paid 
a  large  sum  for  John  Timberlake's  estate, 
and  that  the  complainants  were  sold  under 
an  execution  of  Richard  Hilliard's  against 
the  said  estate,  all  of  which,  including  sun- 
dry other  negroes,  had  been  sold,  and  was 
not  sufficient  to  pay  all  the  claims  against 
it.  His  answer  to  the  amended  bill  making 
him  a  party,  and  stating  that  he  was  in 
possession  of  the  land  devised  by  Frances 
Timberlake  for  the  payment  of  her  debts, 
admitted  the  fact ;  but  said,  that  the  lands 
were  fairly  and  publicly  sold  for  casb«  at 
auction,  and  Richardson  became  the 
521  purchaser,  *at  951.  of  whom  he  bought 
them  at  the  price  of  1001 ;  and  that 
the  whole  of  John  Timberlake's  estate 
both  real  and  personal  was  not  sufficient  to 
pay  his  debts. 

The  answer  of  Richardson  to  the  amended 
bill  filed  against  him,  stated  that  he  had 
fully  administered  the  assets  of  Frances 
Timberlake  according  to  an  account  an- 
nexed; which  was  accepted  by  the  com- 
plainants* counsel,  instead  of  an  account 
before  commissioners. 

In  the  progress  of  the  cause  the  Court  of 
Chancery  directed  an  account  of  the  value 
of  Frances  Timberlake's  lands  to  be  taken 
by  commissioners,  who  reported  that  the 
lands  given  her  by  her  husband  John  Tim- 
berlake were  worth  2501. 

Several  depositions  were  taken,  which 
proved  the  sale  of  the  complainants  by 
John  Timberlake's  executors,  and  the  pur- 
chase by  Frances  Timberlake,  who  does  not 
appear  to  have  qualified  to  the  will,  though 
she  was  named  executrix.  There  was 
no  proof  that  any  money  was  paid  by  her; 
and  most  of  the  witnesses  express  their  be- 
lief that  the  negroes  were  sold  to  prevent 
an  execution  from  being  levied  on  them,  and 
for  the  sole  purpose  of  keeping  them  to- 
gether. It  appeared  from  sundry  copies  of 
judgments  filed  as  exhibits  in  the  cause, 
that  the  estates,  both  of  John  Timberlake 
and  Frances  Timberlake  were  much  in- 
volved in  debt.  Mrs.  Timberlake,  how- 
ever, in  her  will,  speaks  of  a  debt  due  to 
her  from  B.  H.  Hilliard,  and  directs  that  it 
shall  be  applied,  when  collected,  to  dis- 
charge the  very  claim  under  an  execution 
for  which  the  complainants  were  sold :  she 
also  mentions  other  monies  due  to  her,  and 
disposes  of  her  estate  in  such  a  manner  as 
to  induce  a  belief  that  she  was  not  conscious 
of  being  in  debt.  Her  will  bears  date  the 
6th  of  April,  1794:  and,  on  the  30th  of  No- 
vember, in  the  same  year,  B.  H.  Hilliard  ob- 
tained from  her  a  receipt  in  full  of  all 
demands  on  account  of  the  estate  of  John 
Timberlake  her  late  husband. 

In  the  answer  of  B.  H.  Hilliard  to  the 
amended  bill  charging  him  with  being  in 
possession  of  the  land  devised  by  Frances 
Timberlake  for  the  payment  of  her  debts, 
he  enters  into  a  very  lengthy  detail,  to 
shew  that  the  sale  of  her  land  by  Richard- 
son was  a  fair  one;  he  states  that  the  situ- 
ation of  her  estate  imperiously  demanded 
that  it  should  be  sold  for  cash;  that  it  was 
publicly  advertised  at  several   places,    and 
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purchased  bj  Richardaon,  her  administra- 
tor with  the  will  annexed,  at  951. ;  from 
vhom  be  purchased  it  at  1001.  As  an 
evidence  of  the  fairness  of  the  sale, 
522  *and  the  pablicity  which  was  g^iven  to 
the  transaction,  one  advertisement  was 
proven  to  have  been  set  up  at  a  meeting 
house;  in  which  advertisement  Richardson, 
on  the  2Stb  of  November,  1797,  notified  the 
sale  of  the  land  at  Allen's  tavern,  (stated  by 
B.  H.  Hilliard,  in  his  answer,  to  have  been  a 
very  public  place,  about  five  miles  from  the 
premises,)  on  the  fifth  of  December  follow- 
ing: this  advertisement  specified  that  the 
land  would  be  sold  for  the  purpose  of  pay- 
ing the  debts  due  from  the  estate  of  Frances 
Timberlake,  and  that  the  terms  would  be 
made  known  on  the  day  of  sale.  It  was 
from  the  answer  of  B.  H.  Hilliard  alone, 
that  in  this  cause,  those  terms  were  dis- 
closed :  the  sale  appearing,  from  that  an- 
swer, to  have  been  for  cash.  A  receipt 
from  B.  H.  Hilliard,  as  executor  of  John 
Timberlake,  to  Richardson  as  administra- 
tor, with  the  will  annexed  of  Frances  Tim- 
berlake, for  the  sum  of  951.  (the  price  at 
which  the  land  was  struck  off  to  Richard- 
son,) expressing  the  application  of  the 
money,  in  payment  of  a  debt,  for  which  he 
(Hilliard)  was  bound,  as  the  surety  of 
Frances  Timberlake,  was  produced  in  evi- 
dence. 

The  Court  of  Chancery,  on  a  hearing, 
dismissed  the  bill,  and  the  complainants 
appealed  to  this  Court. 
Randolph  for  the  appellants. 
Call  for  the  appellees. 
For  the  appellants  it  was  said,  that, 
although  this  was  a  claim  for  freedom,  yet 
the  cause  would  be  discussed  as  if  it  were 
a  mere  question  involving  the  right  of  prop- 
erty; but  the  relief  must  be  different,  and 
according  to  the  subject  matter.  The  ap- 
pellants have  made  out  a  case  which  clearly 
proves  a  conspiracy  on  the  part  of  the  rep- 
resentatives of  John  and  Frances  Timber- 
lake  to  deprive  them  unjustly  of  their 
freedom.  Sufficient  funds  were  provided  by 
Mrs.  Timberlake  to  ensure  the  emancipa- 
tion of  her  slaves.  Besides  the  credits 
mentioned  in  her  will,  she  directed  her 
lands  to  be  sold,  if  necessary,  for  the  pur- 
pose of  paying  her  debts.  These  lands,  re- 
ported by  commissioners  appointed  by  the 
High  Court  of  Chancery  to  have  been  worth 
2501f  were  sold  by  Richardson,  her  admin- 
istrator with  the  will  annexed,  for  cash, 
after  advertising  them  for  ten  days  only, 
and  purchased  by  him  at  951.  from  whom 
they  were  bought  by  B.  H.  Hilliard  at  1001. 
The  relief  contended  for,  is,  that  there 
S23  be  an  account  of  *the  estate  of  Mrs. 
Timberlake  taken,  and  that  the  lands 
be  resold;  and,  if  there  shall  be  enough  to 
pay  Colin  the  amount  which  he  paid  for  the 
pegroes,  they  shall  be  emancipated.  There 
is  an  account  filed  shewing  that  her  estate 
^as  fnlly  administered ;  but,  still,  there  is 
a  sufficient  fund  in  the  land.  Admitting 
that  the  slaves  were  sold  by  B.  H.  Hilliard, 
as  the  executor  of  John  Timberlake,  and 
pnrchased  by  Mrs.  Timberlake  for  the  mere 
purpose  of  protecting  them  from  execution, 
^till  Hilliard,  being  a  party  to  the  fraud, 
canoot  be  relieved.  The  receipt  obtained 
by  B.  H.  Hilliard   from    Mrs.    Timberlake, 


is,  of  itself,  an  evidence  of  fraud.  Her 
will  is  dated  in  April,  1794,  and  the  receipt 
in  November,  1794,  probably  when  she  was 
on  her  death  bed.  She  releases  to  him,  in 
character  of  executor  of  John  Timberlake ; 
but  not  a  word  is  said  about  the  slaves. 
He  was  indebted  to  her,  and  took  this  re- 
lease to  exonerate  him.  The  negroes  were 
in  her  possession,  at  the  very  moment  of 
the  release,  and,  if  it  had  been  contem- 
plated, (as  he  pretends,)  that  her  right  to 
them  should  be  relinquished,  surely  some- 
thing would  have  been  said  about  them. 
Although  it  is  generally  true  that  an  exec- 
utor may  sell  a  specific  legacy,  and  convey 
a  title  to  the  purchaser,  yet  the  rule  only 
applies  where  compensation  can  be  made  in 
money.  Here  it  cannot  be  made,  because 
liberty  is  in  question. 

On  the  part  of  the  appellees,  it  was  con- 
tended that  the  appellants  were  not  entitled 
to  relief :  that  Mrs.  Timberlake,  who  had 
affected  to  emancipate  them,  had  no  title, 
the  sale  being  merely  fictitious  and  fraud- 
ulent, and  intended  to  protect  the  property 
from  the  lawful  creditors  of  John  Timber- 
lake.  This  was  apparent  from  the  whole 
of  the  testimony;  and,  in  the  language  of 
a  majority  of  the  Judges  in  Austin's  ad- 
ministrator V.  Winston's  executrix,  (a)  it 
exhibited  such  a  combination  to  defeat  cred- 
itors as  rendered  the  whole  transaction 
Void.  There  is  no  evidence  to  shew  that 
Mrs.  Timberlake  paid  any  thing  on  account 
of  this  pretended  purchase;  and,  even  if 
she  had,  it  would  have  been  paid  out  of  the 
estate  of  her  husband ;  for  it  does  not  ap- 
pear that  she  was  entitled  to  any  other. 
Several  circumstances  shew  that  the  sale 
was  merely  fictitious:  there  is  no  charge 
in  the  administration  account  for  those 
slaves:  Hilliard,  after  the  death  of  Mrs. 
Timberlake,  caused  them  to  be  sold,  as  if 
his  title  as  executor  had  never  been  divested ; 
there  is  no  proof  that  either  security  was 
given     or      any      money      paid     for     the 

amount. 
524         *As  to  Colin,    the    transaction    was 

res  inter  alios  acta,  and  cannot  affect 
him.  The  property  of  a  testator  found  in 
the  possession  of  his  executor  may  be  taken 
in  execution  by  creditors  to  satisfy  their 
claims;  nor  is  the  property  changed  by  a 
sale  made  by  the  executor,  at  which  he  be- 
comes the  purchaser,  unless,  after  a  fair 
experiment  made,  it  is  struck  off  to  him  as 
the  best  bidder,  and  he  actually  pays  the 
money  for  the  benefit  of  the  estate.  Colin, 
being  a  bona  fide  purchaser  from  a  person 
who  bought  the  negroes  at  a  sheriff's  sale, 
comes  within  the  principle  of  the  3d  resolu- 
tion in  Matthew  Manning's  case,  (b)  and 
his  possession  ought  not  to  be  disturbed. 
In  this  case  a  third  person  has  acquired  a 
right,  and  no  fund  can  be  created  for  the 
redemption  of  the  slaves;  which  distin- 
guishes it  from  the  case  of  Abbey  &  Wood- 
liff,  in  this  Court,  (c) 

But  if  Mrs.  Timberlake  never  qualified  as 
executrix,  it  would  not  influence  the  argu- 
ment; because  it  was  a  combination  be- 
tween the  executor  and  one  named  an 
executrix,  who  was  also  residuary  legatee, 
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(b)  8  Ck>.  96,  b. 

(c)  MS. 
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to  defraud  the  creditors.  Beaidea,  the 
Court,  by  a  posterior  act,  cannot  compen- 
sate the  purchaser  from  the  sheriff.  Sup- 
pose Colin  gave  501.  for  the  slaves,  and  they 
are  now  worth  3001.  he  has  a  right  to  go  back 
to  the  vendor  for  the  increased  value ;  how 
can  that  vendor  come  on  the  public  officer? 
will  the  Court  involve  the  sheriff  in  the 
payment  of  the  increased  value,  when  he 
acted  legally  in  making  the  sale? 

Whatever  claims  Mrs.  Timberlake  had, 
were  extinguished  by  the  release  of  Novem- 
ber, 1794;  the  appellants  have,  conse- 
quently, no  right  to  an  account.  Suppose 
Mrs.  Timberlake  were  alive,  and  to  bring 
a  bill  against  Hilliard,  would  not  that  re- 
lease be  a  bar?  If  she  could  not  demand 
an  account  against  the  release,  those 
claiming  under  her  cannot.  There  is  no 
evidence  that  the  release  was  fraudulently 
obtained,  as  has  been  suggested. 

If  Colin  has  acquired  a  legal  right  under 
the  sheriff's  sale,  there  is  a  total  inability 
in  the  appellants  to  bring  a  suit,  because 
they  are  slaves.  It  may  be  said  that  suits 
in  forma  pauperis  are  daily  brought;  but 
it  is  because  the  plaintiffs  are  free. 

Another  reason  why  an  account  should 
not  be  directed,  is,  that  an  administration 
account  was  not  called  for  in  the  Court  of 
Chancery.  If  a  party  will  not  ask  for  an 
account  from  a  Court  which  has  power  to 
grant  it,  shall  he  come  up  to  this  Court 
and  demand  a  reversal  of  the  decree?  But 
what  good  would  be  effected  by  di- 
525  recting  an  ^account,  when  the  whole 
record  shews  the  estate  was  insolvent? 

It  is  said  that  a  fund  rich  enough  for 
every  object  is  in  the  hands  of  Hilliard. 
How  does  this  arise?  John  Timberlake, 
overwhelmed  in  debt,  devises  a  little  piece 
of  poor  land  to  his  wife ;  she  undertakes  to 
bequeath  a  great  many  specific  legacies; 
she,  in  truth,  gives  away  the  property  of 
her  testator;  emancipates  her  slaves,  and 
says  that  if  there  be  not  estates  enough  to 
pay  their  debts,  this  land  shall  be  sold. 
Every  specific  legatee  is  equally  entitled ; 
for  they  are  all  volunteers.  If  she  never 
paid  for  this  property,  then  she  owed  the 
estate  of  John  Timberlake ;  she  owed  Hil- 
liard and  others.  These  debts  could  only 
be  paid  by  the  sale  of  the  land;  and,  if 
there  were  any  thing  left,  no  legatee  could 
be  exclusively  entitled  to  the  benefit  of  it : 
all  that  could  be  done,  would  be  to  pay 
them  pro  rata. 

The  land  was  publicly  advertised,  fairly 
sold,  and  purchased  by  Richardson,  who 
afterwards  sold  to  Hilliard.  The  commis- 
sioners have,  indeed,  said  it  was  worth 
more;  but  this  is  mere  opinion,  and  not  ex- 

?res8ed  in  the  presence  of  the  parties, 
'hat  report  does  not  bind  the  appellees,  be- 
cause it  was  made  before  Hilliard  was  a 
party  to  the  cause. 

If  these  people  have  a  right  to  an  account, 
it  is  of  the  administration  on  Mrs.  Timber- 
lake's  estate  alone.  They  have  accepted 
the  account  of  her  administrator,  in  the 
same  manner  as  if  it  had  been  made  be- 
fore a  commissioner.  This  account  em- 
braces the  land  and  the  whole  estate.  Mrs. 
Timberlake  died  insolvent.  She  had  noth- 
ing but  what  she  received  from  John  Tim- 
berlake's  estate.     If  the  sale  be   not  a  good 


one,  the  slaves  are  liable  to  the  creditors; 
and,  if  good,  she  is  still  indebted  for  them. 
But  the  creditors  have  acquired  legal  rights ; 
and  there  is  no  power  in  the  Court  to  take 
them  away. 

Wednesday,  November  25.  JUDGE 
TUCKKH  presented  the  following  decree, 
which,  he  said,  had  been  unanimously 
agreed  to,  and  contained  his  own  senti- 
ments: **It  appearing  that  a  considerable 
number  of  the  slaves  of  John  Timberlake, 
deceased,  of  whom  the  plaintiffs  were  a  part, 
were  possessed  by  his  widow  and  residuary 
legatee,  Frances  Timberlake,  as  of  her  own 
proper  slaves,  more  than  five  years  before 
her  death,  either  under  an  actual  sale  thereof 
to  her  by  the  defendant  B.  H.  Hilliard,  the 
executor   of   the   said  John  Timberlake,  or 

otherwise  by  the  assent  and  consent 
526      of    the     said    executor ;    *by     which 

transaction,  if  the  same  were  fair  and 
bona  fide  made  between  the  parties,  those 
slaves  were  not  thereafter  liable  at  law  to 
be  taken  in  execution  to  satisfy  any  debt 
recovered  against  the  said  executor  on  ac- 
count of  his  testator:  yet,  as  they  were 
originally  liable  for  the  payment  of  all  the 
just  debts  of  that  testator ;  and,  if  there  were 
any  fraud  in  the  sale  or  transfer  from  his 
executor  to  his  widow  and  residuary  lega> 
tee;  or,  tf  delivered  to  her  in  satisfaction 
of  the  residuary  legacy  bequeathed  to  her 
by  her  deceased  husband,  they  might  still 
be  made  liable  to  the  payment  of  such  debts ; 
and,  as  the  complainants  have  come  into  a 
Court  of  Equity  for  relief ;  and  since  they 
are  moreover  liable  for  the  payment  of  all 
the  just  debts  of  the  said  Frances  Timber- 
lake;  and  the  debt  due  to  the  defendant 
Richard  Hilliard,  for  satisfaction  of  which 
the  complainants  were  taken  in  execution, 
being  one  of  those  debts  of  the  said 
John  Timberlake  for  which  they  were  origi- 
nally liable,  and  which  the  said  Frances 
had  probably  undertaken  and  thought  her- 
self bound  to  pay,  as  appears  by  her  will ; 
the  seizure  and  sale  of  the  complainants, 
made  by  the  sheriff  to  satisfy  the  judgment 
obtained  by  the  said  Richard  Hilliard,  ought 
not  to  be  impeached :  there  is  therefore  no 
error  in  so  much  of  the  Chancellor's  decree 
as  dismisses  the  complainants*  bill  as  to 
that  defendant.  But,  inasmuch  as  no  in- 
ventory, appraisement,  or  account  of  sales, 
nor  any  account  of  debts,  if  any,  due  to  the 
said  John  Timberlake,  hath  been  exhibited 
by  the  said  B.  H.  Hilliard,  his  executor, 
nor  any  satisfactory  account  of  his  ad- 
ministration thereof  rendered  by  him ; 
nor  any  inventory,  appraisement,  account 
of  sales,  or  satisfactory  account  of  the  ad- 
ministration of  the  personal  estate  of  the 
said  Frances  Timberlake,  nor  any  account 
of  debts  due  by  or  to  her,  having  been  ren- 
dered or  appearing;  nor  any  satisfactory 
account  of  the  dealings,  and  transactions 
between  the  said  B.  H.  Hilliard  as  executor 
of  the  said  John  Timberlake,  or  in  his  own 
behalf  and  right,  and  his  sister  the  said 
Frances  Timberlake,  being  rendered  or  ap- 
pearing, whereby  this  Court  can  be  enabled 
to  judge  how  far  the  estate  of  the  said 
Frances  may  be  liable  in  equity  for  the 
debts  of  her  deceased  husband,  or  at  law  for 
her  own  proper  debts;  and  the  sale  of  the 
lands  of  the  said  Frances,  though  pretended 
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to     have  been    made     for     ready    money, 
^because  the  exigencies  of  her  estate  ao  ur- 
g^eatly    demanded    and    required    it,'    ap- 
pearing^   from    the   exhibits    filed    in 
527     *thi8  cause,  to  have    been  made  some 
time   before   any   judgment  was  ob- 
tained against    her   estate    by   any  person 
whatsoever;  and   the  said    B.    H.    Hilliard 
having  become  the  purchaser  thereof  from 
the  administrator  of  the  said  Frances,  by 
whom  the  same  was  exposed  to  sale,  and  to 
whom  it  is  alleged  to   have  been  struck  out 
at  a  price    very    inferior  to  the  valuation 
thereof  made  by  commissioners  appointed 
by  the  High  Court  of  Chancery  to  value  the 
same;  after  a  notice  of  ten  days  only,  pub- 
lished, as  alleged^  at  a  single  place  of  wor- 
ship, and  not  notified  in  the  public  papers, 
or  at  any  other  place,  or  in  any  other  man- 
aer,   as  far  as  appears  to  this  Court;  that 
sale  ought  not  to  have  been   considered   as 
valid  without  further  inquiry  into  the  fair- 
ness and  propriety  of  that  transaction  ;  and, 
therefore,  that  there  is  error  in  so  much  of 
the  said  decree  as  dismisses  the   plaintiff's 
bill  as   to    the    other    defendants   in    this 
anit— therefore    the    same    is     so    far    re 
versed   and  annulled;  and    this  Court  pro- 
ceeding   to     make     such     decree    as    the 
said  Court    of    Chancery    ought    to    have 
made,  is  of  opinion  that  an   account  ought 
to  be  taken  of  the  goods  and  chattels,  lights 
and  credits,    of  the  said  John  Timberlake, 
deceased,  and  of  the  administration  thereof 
bj  the  said   B.  H.  Hilliard ;  (who  appears 
by  his  own  deposition  and  acknowledgment 
to  have  qualified  as   his   executor,    and  to 
have  taken  upon  himself  the  burthen  of  ex- 
ecuting his  will;)  and,  more  especially,   of 
the  value  of    the  slaves  sold  or  otherwise 
transferred  and  delivered  to  the  said  Frances 
his  widow  and  residuary  legatee  by  the  said 
eiecator,    and    also  of  the   prices  at  which 
they  were  struck  out  to  her,    at  the  sale,  or 
TJretended  sale,    thereof   made   by  the  said 
B.  H.  Hilliard ;  and  whether  such  sale  was 
frandnlently,    or   bona    fide   made  between 
those  parties;  and  upon   what   terms   and 
conditions  said  sale  was  made ;  and  whether 
tbe  said   Frances    in  consequence   of  such 
tnnsaction  hath  paid  or  made  herself  per- 
Mnally  liable  to  the  said  executor,  or  to  the 
creditors  of   the   said  John  Timberlake,  or 
any  and  which  of  them,  for  debts  due  from 
bcr  said  deceased    husband,    by  reason  of 
such  purchase,  or  delivery  of  the  said  slaves 
to  her:  and  that  a  like  account  of  the  slaves, 
and  personal  estate,  of  the  said  Frances,  at 
the  time  of  her  death,  and  of  the  rents,  is- 
sues and  profits  of  her  lands,  and   of   those 
slaves,  and   into   whose    hands   they  have 
come,  either   immediately   on  her  decease, 
or  since,  be  likewise  taken,  and  that  a  fair 
and   just  settlement  of  all  accounts, 
^28    ^dealings   and    transactions    between 
the  said  B.  H.  Hilliard  as  executor  of 
the  said  John    Timberlake,  or  in  his  own 
Jight  and  account,  with  the  said  Frances, 
from  the  death  of  the  said  John  to  the  death 
ot  the  said   Frances,    be    likewise    taken ; 
^hereby  it  may  be  ascertained  whether  the 
«aid  B.  H.  Hilliard  was  the  debtor   of   the 
^id  Frances,  as  by  her  will   is  suggested, 
<>r  she  was  indebted  to  him :  and  that  the 
lands  mentioned  in  the  last   will  and  testa- 
nientof  the  said  Frances,  if  it  shall  appear 


that  the  same  were  not  properly  exposed  to 
sale  and  fairly  sold  by  her  administrator,  be 
again  exposed  to  sale  at  public  auction,  af- 
ter due  notice,  in  such  manner,  and  on  such 
terms,  as  to  the  Superior  Court  of  Chancery 
for  the  Richmond  District  'shall  seem  most 
likely  to  produce  the  highest  price :  and,  if, 
after  the  due  execution  of  the  premises,  it 
shall  appear  to  the  said  Superior  Court  of 
Chancery  that  there  is  sufficient  of  the  es- 
tate of  the  said  John  Timberlake,  and  of 
the  said  Frances  his  widow,  to  satisfy  and 
pay  all  the  just  debts,  as  well  of  the  latter 
as  of  the  former,  without  recourse  to  the 
value  of  'the  complainants,  or  to  a  sale  of 
them  for  those  purposes,  that  then  the  said 
complainants  be  considered  and  declared 
free,  reserving,  nevertheless,  leave  to  the 
other  slaves  who  were  objects  of  the  benev- 
olence of  the  said  Frances,  in  her  will,  to 
become  parties  plaintiffs  to  this  suit,  and 
to  assert  an  equal  claim  to  their  redemption 
and  emancipation,  and  to  have  the  equal 
benefit  of  the  estates  of  the  said  John  Tim- 
berlake and  Frances  Timberlake  in  accom- 
plishing this  purpose:  If  it  cannot  be 
wholly  accomplished,  that  then  the  whole 
of  the  said  slaves  so  claiming  their  free- 
dom, and  applying  to  be  parties  plaintiffs 
within  a  reasonable  time  to  be  limited  by 
the  said  Court  of  Chancery,  be  sold  for 
such  term  of  years  as  may  be  sufficient  to 
raise  the  adequate  fund ;  and,  if  the  whole 
value  of  them  all  be  necessary,  that  then 
the  bill  be  dismissed.  And  that,  in  the 
event  of  an  adequate  fund  being  found  as 
aforesaid,  and  of  the  complainants  being 
declared  free,  there  be  paid  to  the  adminis- 
tratrix of  Didier  Colin  fifty  pounds,  (the 
price  by  him  paid  for  the  said  complain- 
ants,) with  ^^e,  per  cent,  interest  thereon 
from  the  time  the  same  was  paid  by  him ; 
and  that  similar  recompense  in  the  like 
event  be  made  to  the  purchasers  or  owners 
of  the  other  slaves  who  were  objects  of 
the  said  Frances'  benevolence  in  her 
will,  if  there  be  sufficient  of  her 
estate  for  that  and  the  other  purposes 
before  mentioned;  subject,  however, 
529  to  any  ^particular  equity  which  may 
be  established  against  them  or  any  of 
them:  and,  in  case  there  shall  remain  any 
surplus  of  the  estate  of  the  said  Frances 
after  the  execution  of  the  premises,  that  the 
same  be  distributed  according  to  her  will. 
But  nothing  herein  contained  is  to  be  con- 
strued to  the  prejudice  of  any  other  specific 
legatee  named  in  the  will  of  the  said 
Frances." 

JUDGE  ROANE.  I  concur  in  the  decree 
just  read,  as  agreed  upon  in  conference ; 
and  as  explanatory  of  my  ideas  on  the 
case,  will  subjoin  a  few  observations. 

The  spirit  of  the  decisions  of  this  Court 
in  relation  to  suits  for  freedom,  while  it 
neither  abandons  the  rules  of  evidence,  nor 
the  rules  of  law  as  applying  to  property, 
with  a  becoming  liberality  r-espects  the 
merit  of  the  claim,  and  the  general  imbe- 
cility of  the  claimants.  On  this  ground  it 
is,  that  parties  of  this  description  are  not 
confined  to  the  rigid  rules  of  proceeding, 
and  that  their  claims  are  not  repudiated  by 
the  Court,  as  long  as  a  possible  chance  ex- 
ists, that  they  can  meet  with  a  successful 
issue.    Instances   of   the  former   kind   are 
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aumerouB :  and,  of  the  latter,  it  will  be  seen 
in  the  case  of  Abby  v.  Woodly,  (in  MS.) 
that  this  Court  only  determined  against  the 
paupers  in  the  last  resort,  and  after  every 
possible  source  of  redemption  should  be 
found  to  have  failed. 

In  the  case  before  us,  the  spirit  of  the 
above  principles  will  induce  me  to  consent 
that  a  full  account  of  Benskin  H.  Hilliard's 
administration  on  John  Timberlake's  estate 
shall  be  taken,  under  the  order  of  the  Court 
of  Chancery,  although  it  is  not  specially 
prayed  for  in  the  bill;  that  an  account  be 
also  taken  of  Richardson's  administration 
on  Frances  Timberlake's  estate,  although 
the  account  stated  in  the  record  has  been 
accepted  by  the  appellant's  counsel;  and 
that  the  claim  of  the  plaintiffs  be  not  utterly 
rejected  by  the  Court,  until  it  is  found  that 
no  possibility  exists  of  effectuating  their 
emancipation.  This  I  will  consent  to,  al- 
though, as  at  present  advised  by  the  rec- 
ord, I  apprehend  that  no  part  of  the  estate 
of  John  or  of  Frances  Timberlake  can  be 
withheld  from  the  payment  of  their  just 
debts. 

As  to  the  question  whether  the  sale  of 
the  negroes  by  Benskin  H.  Hilliard  to 
Frances  Timberlake  was  fraudulent,  and  a 
mere  cover  to  deceive  creditors,  I  should 
not  pay  much  respect  to  Benskin  H.  Hil- 
liard's testimony  relative  thereto;  not  only 
because  he  was  a  party  to  the  fraud,  if  any 
existed,  and  ought  not  to  be  admitted 
530  to  allege  his  *own  turpitude,  but, 
also,  because  he  was,  or  might  have 
thought  himself,  interested,  in  giving  that 
colour  to  the  transaction.  The  testimony 
of  the  other  witnesses  as  to  this  subject,  is 
only  of  their  opinions  and  belief. 

But,  in  my  view  of  the  case,  it  is  not 
material  to  decide  whether  this  were  a 
fraudulent,  or  a  bona  fide  transaction.  The 
property  in  question  has  been  attached  and 
sold  under  a  regular  judgment  and  execu- 
tion ;  and  the  party  praying  relief  against 
it  can  only  be  received  on  the  terms  of  do- 
ing justice,  that  is,  of  paying  a  debt  which 
John  Timberlake  owed  to  Richard  Hilliard, 
under  whom  the  defendant  Colin  claims, 
and  which  Frances  Timberlake  owed  to 
the  estate  of  John  Timberlake;  having  re- 
ceived from  his  executor  the  property 
in  question  without  paying  any  consid- 
eration therefor.  It  is  not  unworthy  of 
remark,  also,  that  this  debt  of  Richard  Hil- 
liard's seems  recognized  in  the  will  of 
Frances  Timberlake,  and,  in  some  sense, 
adopted  as  her  own.  As  to  Didier  Colin, 
the  intestate  of  one  of  the  appellees,  it  is 
not  shewn  that  he  purchased  mala  fide.  He 
admits  it  is  true,  that  he  had  heard  that 
the  complainants  were  sold  by  Benskin  H. 
Hilliard  to  Frances  Timberlake,  but  adds 
that  be  also  heard  that  she  was  only  nomi- 
nally the  purchaser,  and  had  paid  no  con- 
sideration for  them,  and  was  consequently 
a  trustee  for  John  Timberlake's  creditors: 
he  also  states  that  he  had  heard  that  Fran- 
ces Timberlake  died  more  in  debt  than 
she  was  worth,  and  therefore  could  not 
emancipate  the  plaintiffs. 

This  admission  must  be  taken  altogether, 
and  being  so  taken,  certainly  cannot  im- 
port that  Colin  had  any  knowledge  of  the 
complainants'  right  to   freedom:  but,  what 


is  still  more  conclusive  is,  that  this  infor* 
mation  and  understanding  on  the  subject  is 
not  applied  to  the  period  of  his  purchase, 
and,  therefore,  at  that  time  he  may  have 
been,  for  any  thing  that  appears,  completelj 
ignorant  of  the  complainants'  pretensions. 
Colin's  administratrix,  therefore,  is  never 
to  lose  her  lien  upon  these  negroes,  until  a 
fund  is  found  for  their  redemption,  in 
which  case  she  is  to  be  paid  the  principal 
money  with  interest. 

My  opinion,  therefore,  is  that  the  decree 
of  dismission  be  reversed,  (unless  it  be  as 
to  the  defendant  Richard  Hilliard,)  and  the 
cause  sustained ;  that  accounts  of  the  ad- 
ministration  of  both  estates  be  taken,  under 
the  order  of  the  Court  of  Chancery,  tnclading 
a  further  inquiry,  if  desired,  into  the  fair- 
ness of  the  sale  of  the  land  by  Richardson, 
the  administrator  of  Frances  Timberlake; 
and  that  liberty  be  reserved  to  any  or 
531  all  of  the  negroes,  whose  ^emancipa- 
tion  was  contemplated  by  Frances 
Timberlake's  will,  to  become  parties  to  this 
suit,  within  a  time  to  be  prescribed  by  the 
Court  of  Chancery,  and  to  make  the  neces- 
sary defendants ;  that,  if,  in  the  event  of 
the  inquiry  to  be  so  instituted,  it  be  found 
that  there  is  estate  enough  of  the  said  John 
Timberlake  or  Frances  Timberlake,  (specific 
legacies  excepted, )  to  redeem  entirely  the 
negroes  so  becoming  plaintiffs,  that,  in  that 
case,  their  freedom  be  declared  absolute  by 
the  Court  of  Chancery;  or,  if  only  in  part, 
that  then  such  parties  plaintiff  be  exposed 
to  sale  for  such  a  period  of  time  as  may 
raise  the  funds  requisite,  and,  after  the 
expiration  of  that  period,  be  declared  to  be 
free ;  my  opinion  being  that  all  the  negroes 
contemplated  by  Frances  Timberlake's  will 
are  equally  entitled  to  their  freedom,  and 
that  they  should  have  it  partially,  if  thej 
cannot  receive  it  absolutely;  but,  in  the 
event  that  the  whole  values  of  the  said 
plaintiffs  shall  be  found  to  be  necessary  to 
pay  the  debts  aforesaid,  that  then  the  bill 
be  dismissed,  and  the  legal  rights  of  the 
defendants  remain  undisturbed ;  and  that 
such  of  the  said  slaves,  as  do  nut  apply  to 
be  made  co-plaintiffs  within  the  time  to  be 
prescribed  as  aforesaid,  be  barred  of  their 
claim  to  freedom  under  the  will  of  Frances 
Timberlake  aforesaid. 

JUDGE  FLEMING  expressd  his  approba- 
tion of  the  decree  which  had  been  reported. 


Kinney  v.  Beverley.* 

Thursday.  November  5,  1807. 

Ejectment— Abatement. t— Ad    ejectment    does    not 

abate  by  the  death  of  the  lessor  of  the  plaintiff. 

The  preliminary  question  in  this  cause 
was,  whether  after  an  appeal  to  this  Court, 
from  a  judgment  in   ejectment   against  the 


♦For  the  sequel  of  the  principal  case,  see  Kinney 
V.  Beverley.  2  Hen.  &  M.  818.  821. 

tBJectment— Abatement— Where  the  lessor  of  a 
plaintiff,  in  ejectment,  dies  pending  the  suit,  judg- 
ment is  to  be  rendered  as  if  he  was  still  livinsr,  and 
possession  is  to  be  given  under  control  of  the 
court  Mooberry  v.  Marye,  2  Munf.  453.  481,  4<B,  clt- 
insT  the  principal  case. 

An  appeal  from  a  jaderment  lu  ejectment  does  not 
abate  by  the  death  of  the  lessor  of  the  plaintiff,  not- 
withstandinflT  such  lessor  claimed  the  land  for  life 
only.    Medley  v.  Medley.  8  Munf.  191. 

For  further  information  on  this  subject  see 
monographic  note  on  "Ejectment"  appended  to 
Tapscottv.  Cohbs,  11  Gratt  172. 
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tenant,    the    appeal  abated  by  the  death  of 
the  lessor  of  the  plaint!  £F. 

Warden  contended  that  an  action  of  eject- 
ment did  abate  by  the  death  of  the  lessor  of 
the  plaintiff.     He  was   the    true   and   only 
party  in  the  suit :  his  title  was  to  be  settled : 
his   title   was   put    in    issue:  and   by    the 
strength  of  his  title,  not  the  weakness  of  his 
adversary's,    he  was  to  recover :  if  so,   this 
suit,  like  all  others  which  abate  on  the  death 
of  parties,  should  abate  on  his  death. 
532         *Ag^ain,    possession    is,  in    no    in- 
stance, given  to   Timothy    Seekright 
or  the  other   nominal    plaintiff,    but  to  his 
lessor,  who  is  the  real   plaintiff  in   the   ac- 
tion.   He  cited  Runnington  on  Ejectments, 
139;(a)— 1  Mod.  252;— 1  Salk.  262;~12  Mod. 
446;— 1  Term  Rep,  491;— 2Stra.  1056,  which 
last  authority,  he  observed,  would  probably 
be  relied  upon  as  sufficient  to  determine  the 
case  against  him ;  but  all  that  the  authority 
proved   was    that,    the   real  plaintiff  being 
tenant  for  life  only,  on  his  death,    his    in- 
terest was  gone,  and  the   only   recompense 
TThich  could  be  had  was  in  damages. 

Why,  he  asked,  is  a  scire  facias  necessary 
to  revive  a  judgment? — it  is  to  bring  in  the 
legal  representatives  of  the  deceased  party. 
Suppose  a  writ  of  possession  should  be 
awarded ;  possession  could  not  be  delivered 
to  the  nominal  plaintiff,  for  he  is  not  a 
real  person ;  nor  could  it  be  given  to  the 
lessor  of  the  plaintiff,  because  he  is  dead. 
Can  the  Court  say  who  i^  the  heir  or  dev- 
isee of  the  lessor  of  the  plaintiff,  unless 
he  be  regularly  brought  into  Court? 

The  Attorney  General,  on  the  same  side, 
referred  to  the  following  additional  author- 
ities: 3  Tuck.  Black.  205;— Gilb.  on  Eject. 
U2;-2Bttrr.  668 ;(b)  4  Burr.  2447;(c)— 2Bac. 
Abr.  412;— 1  Bac.  Abr.  11.  He  observed, 
that,  if  we  look  into  the  history  of  the  ac- 
tion of  ejectment,  it  will  be  found  that  the 
Conrts  have  endeavoured  to  get  clear  of  all 
the  inconveniences  arising  from  the  intro- 
duction of  fictitious  persons,  and  now  con- 
sider the  lessor  of  the  plaintiff  as  the  real 
party.  The  reason  for  the  abatement  of 
suits,  in  other  cases,  applies  with  equal 
force  in  this.  It  might  be  attended  with 
serious  inconveniences  if  the  doctrine  con- 
tended for  should  prevail.  Suppose  the 
lessor  of  the  plaintiff  should  die,  leaving  a 
i:reat  number  of  children,  as  in  this  case; 
to  whom  is  the  sheriff  to  deliver  possession? 
Is  he  to  decide  the  law,  and  to  determine 
upon  the  rights  of  the  parties? 

Wickham,  on  the  other  side,  contended 
that  an  action  of  ejectment  never  did  abate 
by  the  death  of  the  lessor  of  the  plaintiff. 
Every  argument  drawn  from  the  liberality 
of  modern  practice  militates  against  the 
opposite  counsel.  One  of  the  effects  of  this 
practice  has  been  to  get  over  the  inconven- 
ience of  abatements  as  far  as  possible. 

As  far  as  his  knowledge  extended,  as  de- 
rived either  from  his  own  observation,  or 
the  information  of  others,  he  said,  that  he 
iQight  state  the  uniform  practice  to  be,  on 
the  death  of  the  lessor  of  the  plaintiff, 
^  to  give  security  for  *costs,  and  go  on 
with  the  cause.  This  is  the  present 
practice  of  the  District  Courts,  and  Federal 


a)  414  American  edit.  1806. 
<b)  Aalln  ▼.  Parkin. 
(c)  Doe,  lessee.  Ac,  v.  Pilkinffton  et  al. 


Courts,  and  was  the  practice  of  the  old  Gen- 
eral Court.  Look  into  all  the  practical 
books  and  the  same  doctrine  will  be  found 
to  prevail. 

Not  a  case  cited  on  the  other  side,  said 
Mr.  Wickham,  has  any  bearing  on  the  ques- 
tion, except  one  in  Strange,  which  Mr, 
Warden  has  been  so  good  as  to  cite  for  me. 
Is  there  a  single  dictum  to  be  found  in  the 
books,  which  says  that  the  death  of  the 
lessor  of  the  plaintiff  abates  the  action? 

Here  Mr.  Wickham  went  into  an  exami- 
nation of  all  the  cases  adduced  by  the  op- 
posite counsel,  and  inferred  from  the  whole 
of  them,  that,  so  far  from  establishing  the 
position  that  an  ejectment  abated  on  the 
death  of  the  lessor  of  the  plaintiff,  the  prac- 
tice was  uniformly  otherwise ;  and  that,  to 
avoid  the  inconvenience  of  abatements,  the 
names  of  fictitious  persons,  such  as  John 
Doe,  Richard  Roe,  Aminadab  Seekright, 
&c.  who  never  die,  had  been  substituted. 

The  argument,  (which  has  been  urged 
with  much  apparent  force, )  drawn  from  the 
inconvenience  of  making  the  sheriff  a  judge 
of  the  rights  of  the  representatives  of  the 
deceased  lessor  of  the  plaintiff,  may  be  met 
by  one  of  equal  weight.  A.  brings  an 
ejectment  for  one  messuage,  one  tenement, 
and  one  hundred  acres  of  land,  without  any 
other  description.  There  may  be  one  hun- 
dred tracts  of  this  description,  and  the 
sheriff  may  turn  any  man  out  of  possession 
whose  land  answers  to  it.  The  correct  an- 
swer to  the  argument  is,  that  the  parties 
act  under  the  controul  of  the  Court,  and  the 
plaintiff  must  take  possession  at  his 
peril,  (d)  If  a  person  not  entitled  should 
come  forward,  and  personate  the  lessor  of 
the  plaintiff  he  would  be  in  as  a  trespasser. 
All  that  the  Court  could  do,  in  such  in- 
stances, would  be  to  act  in  a  summary  way, 
and  see  that  its  process  was  not  abused. 

Warden.  The  last  argument  of  Mr.  Wick- 
ham is  sufificient  to  shew  that  the  suit  must 
abate.  Suppose  the  sheriff  were  to  give 
possession  to  the  eldest  son  as  the  heir  of 
Beverley,  when  he  may  have  made  a  will, 
and  left  the  land  to  his  daughters.  As  to 
the  description  of  the  land,  the  constant 
course  in  this  country  is  to  have  a  survey, 
pending  the  cause;  and  the  Jury  find  for 
the  plaintiff  the  land  contained  within  cer- 
tain lines  marked  on  the  plat,  which  is 
referred  to  in  their  verdict.  By  these  bound- 
aries the  sheriff  gives  possession. 
534  But  we  are  told  that  no  case  *can  be 
shewn  where  it  is  said  an  ejectment 
abates  by  the  death  of  the  lessor  of  the 
plaintiff:  the  reason  is,  that  no  person 
thought  it  did  not.  It  does  not  abate  by  the 
death  of  the  nominal  plaintiff,  because  he 
is  a  fictitious  person,  and  the  lessor  of  the 
plaintiff  is  the  real  party.  Who  is  to  give 
security  for  costs?  the  person  who .  has  the 
real  interest. 

Saturday,  November  7.  The  Judges  de- 
livered their  opinions. 

JUDGE  TUCKKR.  I  find  it  laid  down  in 
an  ancient  and  respectable  authority,  that 
if  an  action  be  well  begun,  and  a  part  of 
the  action  determines  by  act  in  law,  and 
yet  the  like  action  is  given  for  the  residue, 
the  action  shall  not  abate,  but  the  plaintiff 
may  proceed  for  the  residue :  but  where,  by 

(d)  Rnnninfirton'8  Eject.  126. 
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the  determination  of  part,  the  like  action 
does  not  remain  for  the  residue,  there  the 
action,  though  well  commenced,  shall  abate. 
As  if  an  action  of  waste  be  brought  against 
tenant  per  autre  vie  who  dies  pendente  lite ; 
the  writ  shall  not  abate,  but  the  plaintiff 
shall  recover  damages  only. — So,  in  eject- 
ment, if  the  term  incurreth  pendente  lite, 
the  action  shall  proceed  for  damages  only. 
— Co.  Litt.  285  a.  And  this  seems  to  have 
been  settled  very  long  ago:  for  we  are 
told,  that  if  a  man  brings  a  writ  of 
ejectione  firmae,  the  plaintiff  shall  re- 
cover his  term  to  come  as  well  as  in  quare 
eiecit  infra  terminum ;  and,  if  there 
be  no  part  of  the  term  to  come,  then 
he  shall  recover  the  whole  in  damages. 
Bro.  Abr.  Qifare  ejecit  infra  term.  pi.  6. 
— The  case  in  Strange,  1056,  proceeded  upon 
the  same  principle. — There  the  verdict  found 
the  lessor  of  the  plaintiff  was  tenant  for 
life ;  and  it  was  afterwards  suggested  to  the 
Court,  upon  affidavit,  that  he  was  dead,  so 
that  the  term  was  ended.  But  the  Court 
refused  to  abate  the  suit,  because  he  might 
proceed  for  the  whole  in  damages.  (Run. 
130,  (a)  to  the  same  effect.  Ibid.  298, (b)  the 
form  of  the  judgment.)  This  shews  that 
the  suit  doth  not  abate  for  the  death  of  the 
lessor  of  the  plaintiff.  For  in  the  case  in 
Strange  it  would  have  worked  manifest  in- 
justice, to  have  abated  the  suit  after  the 
verdict,  when  the  plaintiff  might  have  re- 
ceived damages  commensurate  to  the  in- 
jury sustained. 

That  the  case  in  Sttange  is  considered 
in  England  as  having  settled  the  law,  there, 
that  an  ejectment  shall  not  iibate  by  the 
death  of  the  lessor  of  the  plaintiff,  seems 
highly  presumable  from  its  being 
535  twice  cited  to  that  effect  *in  the  last 
edition  of  Bacon's  Abridgement,  title 
Abatement,  letters  F.  and  I. 

JUDGE  ROANE.  I  should  never  have 
had  a  moment's  doubt  upon  this  subject, 
but  for  the  strong  expressions  in  the  case 
of  Aslin  V.  Parkin,  (cj  stating  that  the  lessor 
of  the  plaintiff  and  the  tenant  in  possession 
are  the  only  parties  to  the  ejectment,  and 
that  the  action  for  mesne  profits,  whether 
brought  in  the  name  of  the  lessor  or 
lessee,  is  equally  the  action  of  the  lessor. 

I  have  said,  and  I  still  think,  that 
greater  respect  is  due  to  modern  than  to  an- 
cient authorities  relative  to  the  action  of 
ejectment;  because  this  remedy  is  daily 
simplifying  and  progressive.  I  did  not  par- 
ticularly refer  to  the  case  in  Strange  as 
ancient,  but  also  to  the  cases  cited  from  1 
Modern  and  Salkeld.  None  of  these  re- 
porters, however,  can  justly  be  deemed 
modern,  in  relation  to  a  remedy  invented 
within  a  century  and  a  half  from  this  period. 

I  have  looked  into  the  case  from  Burrow. 
It  relates  to  an  action  for  mesne  profits ; 
and,  though  it  holds  that  that  action  may 
be  brought  by  the  lessor  of  the  plaintiff,  it 
also  admits  that  it  lies  in  favour  of  his 
lessee.  If  an  action  lies  in  favour  of  a 
plaintiff,  (but  for  the  benefit  of  another,) 
there  is  no  reason  that,  the  latter  dying, 
the  suit  should  abate,  when  the  former  is 
perfectly  competent  to  carry  it  to  judgment 

(a)  414  New-York  edit  1806. 

(b)  515  Ibid. 

(c)  2  Burr.  608. 


and  execution.  This  case,  therefore,  maj 
not  subvert  the  whole  system  on  this  sub- 
ject to  be  found  in  Blackstone's  Commen- 
taries, and  other  modern  authorities. 

By  them  we  are  told  that  the  plaintiff,  or 
lessee,  ought  to  be  a  real  person,  and  not, 
as  is  unwarrantably  practised,  an  ideal  fic- 
titious one;(d)  that  the  judgment  g-oes  in 
favour  of  the  nominal  plaintiff  to  obtain 
possession  of  the  land  for  his  term  sup- 
posed to  be  granted  ;(e)' and  that  the  title 
of  the  lessor  is  only  obliquely  and  collater- 
ally brought  into  question  in  this  action,  (f) 
It  is  held  that  the  death  of  the  lessor,  (he 
being  tenant  for  life,)  does  not  abate  the 
suit.  It  is  also  held,  that  if  the  term  ex- 
pires, pending  the  writ,  there  is  no  abate- 
ment, (g)  but,  in  both  cases,  the  action  shall 
proceed  for  damages  for  the  trespass  only. 
The  action  is  both  for  possession  and  dam- 
ages ;  although  the  damages  are  now  usnallj 
one  shilling,  yet  they  may  be  made  much 
larger,  by  way  of  increase,  in  England,  (fa) 
In  both  the  cases  just  stated,  the  lessee's 
right  of  possession  had  expired,  and  yet  he 
was  permitted  to  proceed  for  damages. 
536  In  our  case,  *the  term  stated  in  the 
declaration  is  existing,  and  the 
lessee's  right  to  the  term  continues  not- 
withstanding Beverley's  death  ;  he  having 
been  tenant  in  fee  of  the  land,  and 
therefore  competent  to  grant  the  interest 
for  the  whole  term :  the  plaintiff,  therefore, 
in  our  case,  proceeds  both  for  possession 
and  damages;  and  this  case  is  consequently 
stronger  than  the  cases  just  put.  The  rule 
on  the  subject  of  abatements,  that,  where- 
ever  the  death  of  any  party  pending  the 
writ  makes  no  change  in  the  proceedings, 
the  writ  does  not  abate, (i)  is  decisive  that 
no  abatement  exists  in  the  case   before  us. 

When  these  circumstances  are  considered; 
and,  especially,  when  it  is  considered  that 
regularly  judgment  is  rendered  in  favour  of 
and  possession  is  delivered  to  the  lessee, 
who  ought  (as  is  before  said  from  Black- 
stone)  to  be  a  real  person,  the  difificulties 
on  this  subject  vanish.  As  to  the  difficulty 
arising  from  the  death  of  the  lessor;  if 
the  modern  practice  be  to  deliver  possession 
to  the  lessor,  he  who  now  stands  in  his 
shoes  acts  at  his  peril,  and  under  the  con- 
troul  of  the  Court. 

JUDGE  FLEMING  said  it  was  the  unan- 
imous opinion  of  the  Court,  that  the  suit 
did  not  abate. 

The  Auditor,   &c.  v.  Johnson's   Executrix. 

Friday.  November  6, 1807. 

Chancery  Practice  —  Answer  —  Effect  as  Bvldenoe.*— 

The  answer  of  tbe  defendant  positively  denyingr 
a  fact  cbarsred  In  tbe  bill  oufirht  not  to  be  out- 
weig^bed  by  testimony  not  equally  positive  on  tbe 
other  side. 


(d)  8  Bl.  Com.  208. 

(e)  lb.  204,  and  App.  No.  2.  s.  4. 

(f)  lb.  206. 

(fir)  1  Bac.  Abr.  Gwil.  ed.  22. 

(h)  8  Bl.  Com.  App.  No.  2.  s.  4. 

(i)  1  Bac.  Abr.  Gwil.  ed.  11. 

•Chancery  Practice— Answer —Bfffect  as  Bvtdence.— 
To  the  point  that  the  answer  in  a  chancery  suit  i9 
evidence  for  the  defendant  so  far  only  as  it  is  re- 
sponsive to  some  allegation  in  the  bill,  the  principal 
case  is  cited  in  Robinson  v.  Cathcart.  20  Fed.  Cas. 
990;  foot^^note  to  Maupin  v.  Whltlnfir,  1  Call  224,  con- 
taining an  extract  from  Robinson  v.  Cathcart.  20 
Fed.  Cas.  900. 

See  farther,  monoflrraphic   nott  on  ''Answers  in 
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Pnblic  Certificate— Renewal— Parties. t— A  person  los- 
ing a  pnblic  certificate  bearinsr  Interest  whlcb 
never  was  transferred  to  him  by  actual  assiflrn-' 
ments  from  ibe  orisrinal  holder,  onsrht  not,  by  a 
salt  in  Chancery,  to  obtain  its  renewal  from  the 
Commonwealth,  without  making  the  original 
holder  a  party  to  the  snlt. 

On  an  appeal  from  a  decree  of  the  High 
Court  of  Chancery  rendered  by  the  late 
Judge  of  that  Court. 

The  bill  alleges,  that  Johnson  was  the 
owner  of  a  military  certificate  bearing  in- 
terest, which  he  delivered  to  Robert  Yancey 
to  bring  down  to  Richmond  and  obtain  a 
warrant  for  the  interest.  That  Yancey 
carried  it  to  the  auditor's  office,  who  being 
at  that  time  engaged  in  some  other  busi- 
ness, told  him  if  he  would  leave  the  cer- 
tificate, and  call  again,  the  warrant  should 
be  made  out  by  that  time :  that  Yancey  did 
leave  it  in  the  office ;  but,  when  he  called 
again,  it  could  not  be  found ;  and  that  it 
hath  been  entirely  lost.  That  the  auditor 
afterwards  told  one  Poindexter,  he  had 
heard  that  Capt.  Singleton  had  a  certificate 
of  that  description,  it  having  been  issued  as 
payable  to  one  Coats,  and  for  the  sum  of  47 

or  481. 
537  *The  bill  is  one  of  a  double  aspect ; 
—praying,  first,  that  the  auditor  may 
be  decreed  to  issue  a  new  certificate,  and 
to  grant  a  warrant  for  all  arrears  of  inter- 
est; or,  if  the  Court  shall  be  of  opinion  that 
the  Commonwealth  is  not  liable  for  the  re- 
newal of  the  certificate  and  the  payment  of 
interest,  in  consequence  of  a  loss  happening 
through  the  negligence  or  default  of  the 
aoditor  as  a  public  officer,  that  he  be  decreed 
to  make  compensation  for  the  loss  in  his 
individual  capacity. 

The  auditor  in  his  answer  positively  de- 
nies that  the  certificate  was  delivered  to 
faim,  or  that  he  ever  saw  it. 

Robert  Yancey  swears  **that  he  applied 
to  the  auditor  for  a  warrant  for  the  interest, 
bat  was  told  it  could  not  be  had,  then  ;  that, 
if  he  would  leave  it  in  the  office  it  should 
be  made  out  and  given  him  at  a  time  then 
mentioned :  that  he,  during  his  stay  in 
Richmond,  made  frequent  application  for 
the  certificate  and  warrant,  but  could  not 
obtain  it." 

James  Poindexter  says  he  was  informed 
by  the  auditor  that  Mr.  Yancey  handed 
him,  or  handed  in,  a  certificate,  and  that 
the  interest  was  made  out,  and  laid  on  the 
table,  according  to  the  best  of  his  recol- 
lection. 

On  a  hearing,  the  Chancellor  dismissed 
the  bill,  from  which  decree  an  appeal  was 
taken  to  this  Court;  and  the  appeal  com- 
ing on  to  be  heard  at  the  April  term,  1804, 
in  the  name  of  Johnson  v.  Pendleton,  audi- 
tor, &c.  the  decree  of  dismissal  was  affirmed, 
without  prejudice. 

The  appellant  then  supposing  that  the 
Commonwealth  was  liable,  in  consequence 
of  the  act  of  Pendleton,  who  was  one  of  her 


Equity  Pleading*'  appended  to  Tate  v.  Vance,  27 
GraiL  Wl. 
tAssifimiMits  —  5ttit  by    AMlgnee  —  Parties.  —  The 

mere  possession  of  a  writing  by  which  a  debt  is  ac- 
knowiedflred.  without  any  written  agreement  from 
tbe  person  to  whom  that  acknowledcrment  was 
made,  is  not  sufQcient  to  sustain  a  bill  in  equity.  In 
8Qch  case,  the  person  to  whom  the  debt  was  orisri- 
nally  due,  must  be  made  a  party  to  the  suit.  Lynch- 
bnrff  Iron  Go.  v.  Tayloe.  79  Va.  974,  cltinsr  principal 
case. 


public  officers,  (though  he  might  not  be 
liable  in  his  individual  character, )  proceeded 
to  another  hearing  in  the  High  Court  of 
Chancery ;  previously  to  which,  he  executed 
a  release  to  Robert  Yancey,  who  had  been  the 
bearer  of  the  certificate,  and  whose  testi- 
mony was  objected  to  on  that  account; 
and  he,  moreover,  proved  by  a  further  ex- 
amination of  John  Carter,  one  of  the  clerks 
in  the  auditor's  office,  that  the  certificate 
said  to  have  been  lost  in  the  said  office  had 
been  purchased  by  George  Pickett,  in 
whose  possession  he  had  seen  it,  but  who 
could  not  recollect  from  whom  he  bought  it. 
The  cause  coming  on  again  to  be  heard 
in  the  High  Court  of  Chancery,  the  Chan- 
cellor decreed  against  the  Commonwealth, 
the  amount  of  the  certificate  with  interest; 
from  which  decree  the  auditor,  in  behalf 
of  the    Commonwealth,  took    an  appeal    to 

this  Court. 
538         *^The    Attorney     General,    for    the 

auditor,  representing  the  Common- 
wealth, said  that  this  was  the  same  case 
which  had  before  been  decided,  on  the  ap- 
peal of  Johnson  v.  Pendleton,  the  late 
auditor.  Neither  Pendleton  in  his  indi- 
vidual* character,  nor  the  Commonwealth, 
whose  agent  he  was,  could  be  liable  unless 
for  gross  neglect. (a)  It  is  not,  however, 
admitted  that  the  Commonwealth  would  be 
liable  for  the  act  of  her  agent  under  any 
circumstances.  The  Court  has  already  de- 
cided, upon  the  same  evidence,  that  Pendle- 
ton was  not  personally  responsible.  If  gross 
negligence  had  been  proven,  in  him,  he 
would  have  been  individually  liable:  and 
this  opinion  of  the  Court  may  be  considered 
as  decisive  of  the  question. 

Randolph,  for  the  appellee.  The  reserva- 
tion in  the  decree  in  the  case  of  Johnson 
V.  Pendleton,  the  late  auditor,  shews  that 
the  Court  did  not  decide  the  case  as  to  the 
Commonwealth.  It  is  not  the  same  case; 
but,  if  it  were,  the  Court  might  consider  it 
as  an  original  suit.  Pendleton  was  ex- 
empted on  the  ground  that  there  was  no 
personal  claim  ai&ainst  him,  he  having 
acted  as  a  public  officer  in  the  ordinary 
routine  of  his  duty.  The  evidence,  too,  is 
different  from  that  on  which  Johnson  v. 
Pendleton  was  decided.  Yancey's  deposi- 
tion was  objected  to  before,  because  he  be- 
ing the  bearer  of  the  certificate  to  the 
auditor's  office  was  interested  in  shewing 
how  he  had  disposed  of  it.  This  objection 
has  been  removed  by  a  release  before  his 
last  examination.  There  is  also  further 
evidence  derived  from  John  Carter.  In  his 
former  deposition,  he  spoke  merely  of  the 
practice  in  the  auditor's  office;  in  the  pres- 
ent, he  states  that  the  certificate  had  been 
found  and  sold  to  George  Pickett.  It  is 
admitted  that  Johnson  was  possessed  of 
that  certificate,  in  the  same  manner  as 
others,  who  drew  further  certificates  from 
the  treasury ;  such  as  were  entitled  to  draw 
interest.  The  custom  at  the  treasury  was, 
for  the  person  who  brought  the  certificate, 
to  be  considered  as  the  actual  owner.  It 
was  so  considered  till  the  case  of  Wilson  v. 
Rucker, (b)  was  decided;  and,  even  after 
that  decision,  the  bearer  was  considered  as 
the   agent   for  the  owner.     This  certificate 


(a)  Jones  on  Bailments,  117,  120. 

(b)  1  Call,  500. 
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was  carried  to  the  auditor's  ofiSce,  in  order 
to  obtain  a  warrant  for  the  interest,  and  was 
lost  in  a  public  ofQce.  It  was  an  acknowl- 
edged debt  of  the  Commonwealth,  on  which 
the  interest  was  to  be  paid :  and  the  audi- 
tor was  the  agent  of  the  Commonwealth  in 
issuing   a    warrant    for   the  interest. 

539  Compare  this  to  the  *case  of  a  com- 
mon    person:  a    man    says,    ** bring 

my  bond  to  my  agent,  and  he  will  pay  jou 
the  interest:'*  if  it  be  lost  is  not  the  prin- 
cipal liable?  The  auditor,  being  a  public 
officer,  and  warned  that  the  certificate 
which  was  lost  belonged  to  Johnson,  ought 
to  have  made  a  minute  in  his  books ;  and 
when  it  was  brought  for  final  redemption, 
he  ought  to  have  stopped  it,  and  told  the 
holder  that  it  was  the  property  of  Johnson. 
In  the  event  of  a  suit  against  him,  he 
might  have  defended  himself  on  the  prin- 
ciples of  the  case  of  Wilson  v.  Rucker.  If 
the  auditor  had  used  common  diligence, 
Johnson  might  have  regained  his  certifi- 
cate. But,  suppose  it  had  never  been  laid 
before  the  auditor,  he  ought  to  have  given 
information  to  the  treasurer  that  it  was 
a  certificate    issued   in  the  name   of  Coats. 

The  Attorney  General,  in  reply.  All  that 
the  Court  meant  to  do,  by  the  reservation,  in 
the  decree  in  Johnson  v.  Pendleton  was  to 
leave  the  case  open.  Although  it  is  an  orig- 
inal question  as  to  the  Commonwealth,  yet 
it  is  a  fair  argument  to  say,  that  the  Court 
having,  on  a  similar  evidence,  decided  that 
Pendleton  the  depositary  was  not  liable ;  on 
a  parity  of  reason  the  Commonwealth 
could  not  be  liable.  The  certificate  might 
never  have  come  into  the  auditor's 
office:  it  might  have  been  paid  into  the 
treasury  for  taxes,  or  funded  in  the 
United  States  loan-office.  This  might  have 
been  done  by  the  holder,  notwithstanding 
the  decision  of  the  Court  in  the  case  of  Wil- 
son and  Rucker.  The  President,  in  deliv- 
ering his  opinion,  seems  to  admit  the 
existence  of  tne  custom,  to  transfer  these 
papers  by  delivery  only;  and  this  record 
supports  the  position ;  for  Pickett  was  in 
possession  of  the  certificate  without  asign- 
ment,  or  even  knowing  from  whom  he  re- 
ceived it.  If  Johnson  were  entitled,  at  all, 
he  ought  to  have  gone  against  Singleton, 
or  Pickett,  in  whose  possession  he  knew 
the  certificate  was,  and  not  against  Pendle- 
ton, or  the  Commonwealth. 

Curia  advisare  vult. 

Wednesday,  November  11.  The  judges 
delivered  their  opinions. 

JUDGE  TUCKER,  after  stating  the  case, 
and  observing  that  it  did  not  materially 
vary  from  the  case  of  Johnson  v.  Pendleton, 
late  auditor,  &c.  decided  at  the  April  term, 
1804,  said  that  it  might  be  satisfactory  to 
refer  to  the  opinion  which  he  then  gave. 
He  recited    the  testimony    of    James 

540  *Poindexter,  stating,  that  he  was  in- 
formed     by     the    auditor    that    Mr. 

Yancey  had  handed  him,  or  handed  in,  a 
certificate,  and  the  interest  was  made  out 
and  laid  upon  the  table  according  to  the 
best  of  his  recollection.  ^*This,  said 
JUDGE  TUCKER,  is  all  the  testimony 
upon  that  point,  and  I  feel  myself  incapable 
of  deciding  that  this  indirect  testimony 
should   countervail   the   positive  denial  by 


the  auditor  that  the  certificate  was  ever 
delivered  to  him,  or  that  he  ever  saw  it.  For 
Yancey  does  not  swear  that  he  left  the  cer- 
tificate, as  the  auditor  told  him  he  might. 
Nor  does  Poindexter  swear  positively  to  the 
information  he  received  from  the  auditor, 
but  mentions  it  only  according  to  the  best 
of  his  recollection,  which  may  possibly  have 
deceived  him,  more  especially  as  the  an- 
swer of  the  auditor  is  positive,  and  not 
reconcilable  to  the  information  which  Poin- 
dexter supposes  he  gave  him. 

*' Were  I  satisfied  upon  this  point,  and  there 
were  no  other  room  for  doubt  in  this  case,  I 
should  have  very  little  hesitation  in  decid- 
ing that  the  Commonwealth  was  bound  to 
grant  a  new  certificate  for  the  principal  and 
a  warrant  for  the  interest.  The  auditor 
cannot  perform  his  duty,  unless  the  certifi- 
cate be  given  up  to  him,  to  examine  and 
compare  it  with  his  books,  or  other  means 
by  which  he  may  know  it  to  be  genuine: 
he  is  then  to  make  out  a  warrant  corre- 
sponding with  it,  for  the  interest  thereon 
due ;  he  is  to  make  an  entry  in  his  bookA 
of  his  proceedings  herein.  Can  this  be 
done  without  the  paper  being  delivered  to 
him?  from  that  moment  it  is  in  the  cus- 
tody of  the  law,  until  he  has  performed  all 
that  may  be  necessazy,  and  re-delivered 
it  to  the  party,  or  his  agent.  If  it  be  lost, 
the  Commonwealth,  who  is  not  only  the 
debtor,  but  may  be  regarded  as  having  the 
certificate  delivered  up  to  it,  (being  deliv- 
ered to  a  public  officer,  for  a  public  purpose, ) 
is  bound  to  recompense  the  loss.  3  Term 
Rep.  760  to  763, (a)  cited  by  Mr.  Randolph; 
the  general  reasoning  in  which  seems  to 
be  sound  law.  Nor  have  I  much  hesitation 
in  considering  Yancey,  whose  credit  is  not 
attempted  to  be  impeached,  as  a  competent 
and  credible  witness  in  this  case. — It  would 
be  of  mischievous  consequences  to  society  it 
it  were  ever  held  that  an  agent,  who  does 
not  appear  to  have  any  interest  whatever 
in  a  transaction,  shall  be  deemed  an  incom- 
petent, or  not  a  credible  witness,  t>ecause, 
by  some  act  of  neglect  or  inattention  during 
the  transaction  in  which  he  has  no  inter- 
est,  he    may    possibly    become    liable    for 

damages  to  the  person  for  whom  he 
541      *acts.     Here  Yancey   had  no  interest 

in  obtaining  a  warrant  for  the  money 
for  Johnson,  unless  we  suppose,  what 
neither  the  law,  nor  any  testimony,  or  cir- 
cumstance in  the  case  will  permit  us  to 
suppose,  that  he  intended,  if  obtained,  to 
convert  it  to  his  own  use.  The  certificate 
itself  being  not  transferable  by  delivery 
only,  without  an  assignment,  strengthens 
the  conclusion  in  my  mind.  The  case  in  1 
Salk.  289, (b)  cited  by  Mr.  Randolph,  is 
stronger  than  this.  There  a  son,  who  had 
embezzled  his  father's  money,  was  per- 
mitted to  prove  the  delivery  of  it  to  the 
defendant,  against  whom  the  father  had 
brought  an  action  of  trover  for  it,  the  tes- 
timony of  the  son  being  corroborated  by 
other  circumstances.  And  in  1  Strange, 
507,  (c)  cited  also  by  him,  an  original 
debtor  was  allowed  to  prove  a  payment  of 
the  debt,  by  the  plaintiff  in  that  suit, 
at  the  request  of  the  defendant,  in  behalf  of 


(a)  Fenn  et  al.  v.  Harrison. 

(b)  Anonymous. 

(c)  Brownson  v.  Avery. 
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the  debtor.  (1)  And  the  case  in  BuUer,  77, 
cited  bj  Mr.  Call,  does  not,  I  apprehend, 
apply  to  the  present :  for  if  the  master 
saffer  in  damages  by  the  fault  of  his  serv- 
ant, the  servant  will  be  liable  over  to  the 
master  against  whom  the  damages  for  this 
fault  may  have  been  recovered,  for  the 
amount.  The  case  of  Lucas  v.  Haynes,  (a) 
is  a  parallel  case ;  where  the  person  who 
carried  a  bill  of  exchange  endorsed  in  blank 
to  the  drawee  for  acceptance,  was  admitted 
as  a  witness  to  prove  the  delivery :  and  held 
in  K.  B.  that  he  might. 

''But  although  Yancey's  testimony,  had 
it  gone  further,  would  have  weighed  with 
me  in  opposition  to  the  auditor's  answer,  if 
supported  by  other  circumstances,  yet  tak- 
ing it  as  it  stands,  J  cannot  think  it  suffi- 
cient to  over-balance  the  auditor's  answer, 
even  with  the  aid  of  Poindexter's  evidence, 
on  which  I  have  already  said  enough.  Nor 
can  I  think,  even  were  the  evidence  more 
satisfactory,  the  auditor  liable,  unless  in 
case  of  actual  malfeasance,  which  is  not 
charged. 

"But,  were  I  satisfied  upon  this  point,  of 
the  actual  delivery  of  the  warrant  into  the 
auditor's  office,  in  any  manner  usually  ob- 
served in  the  office  in  similar  cases,  I  should 
still  doubt  upon  another.  Whether  the 
complainant  is  entitled  to  a  renewal  of  this 
certificate,  (which,  by  his  own  shewing, 
was  issued  to  one  Coats,  and  made  out  in 
his  name,)  without  making  the  original 
proprietor  a  party  in  the  cause.  For,  in 
Wilson  V.  Racker,(b)  it  is  expressly  laid 
down  as  the  unanimous  opinion  of  the 
Court,  'that  the  property  in  these  papers 
will  not  pass  by  delivery  without 
542  assignment.'  The  complainant  *hath 
not  shewn,  nor  even  stated  in  his 
bill,  that  he  was  assignee  of  Coats,  though 
he  claims  the  property  in  the  certificate. 
Under  the  decision  in  Wilson  v.  Rucker, 
he  could,  at  most,  only  have  an  equitable 
title,  united,  with  the  possession ;  but  the 
Itgzl  title,  even  in  that  case,  would  have 
been  in  Coats. 

"Can  this  Court  decree  a  renewal  of  the 
legal  evidence  of  a  debt  due  from  the  Com- 
monwealth, which  is  not  in  its  nature  trans- 
ferable by  delivery  only,  to  be  made  to  one 
who  does  not  show  a  legal  title,  without  call- 
ing upon  the  legal  proprietor  to  assert  his 
claim,  (c)  I  apprehend  not,  and,  therefore, 
think  that  the  decree  of  dismissal  must  be 
affirmed ;  but  I  am  willing  that  it  should  be 
(^one  without  prejudice. "  As  to  the  present 
case  of  The  Auditor  V.  Johnson's  Executrix, 
JUDGE  TUCKER  was  of  opinion  that  the 
decree  be  reversed. 

JUDGE  ROANE  said  that  he  had  perused 
the  case,  as  formerly  decided  by  this 
Court,  and  could  not  perceive  any  variations 
in  it.  He  was,  therefore,  of  opinion  that 
the  decree  be  reversed. 

JUDGE  FLEMING.  This  appears  to  be 
in  substance  precisely  the  case  of  Johnson 
V.  Pendleton,  decided  in  this  Court,  the  4th 
of  May,  1804,  with  this   small    variance   in 

(1)  See  as  to  the  admission  of  witnesses  from  ne- 
cessity, 1  Str.  647,  Martin  et  al.  v.  Horrel:  2  Johnson's 
(X.  Y.)  Rep.  189,  Burllnfirham  v.  Deyer. 

(a)  2  Lord  Raym.  871. 

(h)  1  Call,  514. 

(c)  See  L.  V.  edit  1786.  Oct  1782,  c.  1.  s.  1.  5.  May, 
17B3,  c.  8, 8. 12. 14,  ft  c.  88,  8.  8.  as  to  these  certificates. 


the  evidence  which  does  not  affect  the  merits 
of  the  cause.  In  that  case  James  Poin- 
dexter  deposed  that  John  Pendleton,  then 
auditor  of  the  public  accounts,  informed 
him  that  he  had  discovered  in  the  hands  of 
Capt.  Singleton,  a  certificate  which  Mr. 
Johnson  said  he  had  lost,  or  words  to  that 
effect; — than  in  the  present  case,  John 
Carter,  in  his  affidavit  saith,  that,  after  the 
time  when  the  certificate  was  said  to  be 
lost  or  mislaid  in  the  auditor's  office,  the 
said  certificate  was  purchased  by  and  in  the 
possession  of  George  Pickett,  who  said  he 
could  not  recollect  of  whom  he  bought  it, 
as  he  had  made  no  meinoradum  in  his  book 
to  shew  that  particular  circumstance. 

The   decree    is    therefore   erroneous,  and 
is  to  be  reversed. 


543  *Edward  Bland,  Administrator,  with 
the  Will  Annexed,  of  E.  Bland,  Deceased, 
V.  John  &  Agnes  Wyatt,  Infants,  by  John 
Trizveant,  Their  Next  Friend. 

Tuesday.  November  10.  1807. 

Chancery  Practice— Pallar«  to  Serve  Process  on  Some 
l>efendanto-Bffcct.«-A  bill  was  filed  on  behalf  of 
certain  infants  agrainst  the  heirs  of  their  gruardian 
who  died  intestate,  the  sheriff  to  whom  his  estate 
was  committed,  (no  administrator  havinfir  quali- 
fied,) his  surviving  security  in  the  bond  griven  for 
the  performance  of  his  duty  as  sruardlan.  and  the 
adm'r  of  the  other  security,  as  co-defendants.  No 
process  having^  been  served  on  a  part  of  the  heirs, 
nor  on  the  survivincr  security,  a  decree  against 
the  administrator  of  the  deceased  security  was 
held  to  be  erroneous,  because  there  were  not 
proper  parties  convented  before  the  Court:  and 
the  cause  was  remanded  for  further  proceedings. 

Same— Same— Accounts— Reference  to  Commlssloner.t 
—A  Court  of  Chancery  ougrht  not  to  decide  uix)n 
accounts  mutually  existinsr  and  controverted  be- 
tween the  parties,  without  referringr  such  accounts 
to  a  commissioner  or  commissioners  to  report 
thereupon. 

The  appellees,  by  their  next  friend,  filed 
their  bill  in  Chancery,  in  the  County  Court 
of  Prince  George,  against  Benjamin, 
George,  Robert^  Samuel,  Ann,  Mary  and 
Agnes  Cocke,  as  co-heirs  of  Pleasant  Cocke, 
deceased,  and  against  Edward  Bland  as  ad- 
ministrator with  the  will  annexed  of  Ed- 
ward Bland,  deceased,  and  Edward  Wyatt; 
setting  forth,  that  the  said  Pleasant  Cocke, 
after  his  qualification,  in  the  year  1780,  as 
guardian  to  the  appellees  and  their  sister 
Mary,  orphans  of  Hubbard  Wyatt,  deceased, 
took  into  his  possession  the  landed  estate 
of  the  appellee,  John,  several  slaves,  and 
some  other  personal  estate  of  both  the  ap- 
pellees and  their  sister  Mary.  That,  in 
1781,  the  sister  Mary  died  under  age,  intes- 
tate, and  without  having  been  married; 
whereby  her  slaves  descended  to  the  ap- 
pellee, John,  as  her  heir  at  law,  and  her 
mere  personal  estate  became  subject  to  dis- 
tribution between  the  surviving  brother  and 
sister,    which    however  they  have  never  re- 


•Chancery  Practice— Failure  to  Serve  Process  on 
Some  of  the  Defendants— Effect.— When,  in  a  chancery 
suit  against  the  committee  of  a  lunatic  and  the 
sureties  in  his  official  bond,  all  of  the  sureties  are 
made  parties  in  the  summons  and  bill,  but  no  proc> 
ess  has  been  served  on  some  of  them,  it  ia  error  to 
decree  afiralnst  the  others,  until  all  have  been  prop- 
erly convened  before  the  court.  Hedrick  v.  Hop- 
kins. 8  W.  Va.  167,  172,  citinfiT  the  principal  case  as 
authority  for  its  decision. 

tSame— Mutual  Account*— Reference  to  Commto- 
sloner.— See  monog-raphic  note  on  "Commissioners 
in  Chancery"  appended  to  Whitehead  v.  White- 
head. 28  Qratt.  876. 
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ceived.  That  Pleasant  Cocke,  as  their 
guardian,  for  thirteen  years  and  upwards, 
possessed  and  managed  their  said  estates, 
which  were  productive  and  profitable,  and 
received  considerable  sums  from  the  hire 
of  the  slaves  and  rent  of  the  land.  That 
in  the  year  179-  the  said  Pleasant  departed 
this  life  intestate,  without  having  rendered 
an  account  of  his  guardianship.  That  his 
widow  Mary  obtained  administration  on 
his  estate;  and  soon  after  her  qualification, 
the  Court  of  Prince  George  appointed  com- 
missioners to  state  and  settle  the  accounts 
of  Pleasant  Cocke's  guardianship.  That 
the  commissioners  proceeded  to  examine 
the  books,  accounts,  and  papers  of  the  said 
Pleasant,  relative  to  the  said  guardianship; 
which  were  laid  before  them  by  the  said 
Mary,  or  with  her  concurrence,  and  returned 
their  report  thereon,  which  was  approved 
and  recorded;  by  which  it  appears  that 
there  was  due  to  the  appellee,  John,  6311. 
3s.  7  3-4d.  which  was  payable  December  5, 
1794,  4,0001bs.  tobacco  payable  January  1st, 
1782,  with  interest  until  paid,  and  the  further 
sum  of  291.  3s.  10  3-4d.  payable  December 
5,  1794,  and  l,5651bs.  of  tobacco,  payable 
January  1st,  1782,  which  last  mentioned 
money  and  tobacco  accrued  from  the  hire 
of  the  slaves  which  John  inherited  from  his 
sister  Mary :  and  that  there  appeared 
544  *to  be  due  to  the  appellee,  Agnes, 
4121.  8s.  7  l-4d.  payable  December 
5,  1794,  and  2,4551bs.  of  tobacco,  pay- 
able January  1st,  1782,  with  interest 
thereon  till  paid.  That  the  appellees  have 
never  received  payment  of  these  sums 
of  money  and  quantities  of  tobacco. 
That  they  instituted  a  suit  in  Chan- 
cery against  Mary  Cocke,  the  admin- 
istratrix, touching  the  premises  which 
abated  by  her  death.  That  no  person  has 
qualified  on  Pleasant  Cocke's  estate  since 
her  death;  whereby  the  appellees  found 
themselves  compelled  to  resort  to  his  heirs 
aforesaid — to  the  appellant  as  administrator 
with  the  will  annexed  of  Edward  Bland, 
deceased,  and  to  Edward  Wyatt;  which  Ed- 
ward Bland,  deceased,  and  Edward  Wyatt, 
were  securities  for  Pleasant  Cocke's 
guardianship.  The  bill  then  prays  that 
the  defendants  may  discover  the  quan- 
tity and  quality  of  the  personal  estate 
subject  to  distribution,  which  came  to 
Pleasant  Cocke's  hands;  that  they  may 
state  an  account  of  the  rents  and  profits 
of  the  lands,  and  hire  of  the  slaves; 
that  they  may  say  that  the  account  returned 
by  the  commissioners  contain  all  the  credits 
to  which  the  appellees  are  entitled  in  law 
or  equity ;  that  the  Court  may  decree  the 
sums  of  money  and  quantities  of  tobacco 
above  mentioned,  with  interest  thereon,  to 
be  paid  by  the  defendants  or  some  of  them 
— and  for  general  relief. 

An  amended  bill  suggests,  that  since  the 
institution  of  the  suit.  Pleasant  Cocke's 
unadministered  estate  had  been  committed 
to  Billy  Hailey  Avery,  sheriff  of  Prince 
George  County,  and  praj's  that  he  may  be 
made  a  party  defendant. 

The  answer  of  Benjamin  Cocke,  one  of 
the  co-heirs,  admits  that  his  ancestor  under- 
took the  guardianship  of  the  appellees  and 
their  sister  Mary,  now  deceased,  and  pos- 
sessed himself   of   the  slaves  bequeathed  to  { 


them  by  their  father  Hubbard  Wyatt.  That 
his  guardianship  accounts  were  laid  before 
commissioners,  but  that  injustice  was  done 
his  estate  by  their  report,  as  they  under- 
took to  fix  a  stipulated  price  to  several 
negroes,  which  was  erroneous  and  unreason- 
able ;  and  did  not  allow  the  guardian  any 
compensation  for  his  management— prays 
that  new  commissioners  be  appointed  and 
the  accounts  re-examined ;  that  even  if  the 
money  reported  be  decreed,  interest  may 
not  be  allowed  upon  it  from  the  time  when 
it  was  returned,  as  that  would  be  interest 
upon  interest.  That  he  knows  nothing  of 
the  accounts  prayed  for,  though  he  has  pos- 
session of  the  books,  papers,  and  accounts  of 
his  ancestor  which  were  in  the  hands  of 
his  administratrix ;  that  he  is  ready  to 
deliver  them  to  whomsoever  the  Court 
545  may  decree  *to  be  entitled  to  them. 
That  he  knows  not  the  quantity  or 
quality  of  Mary  Wyatt' s  estate,  not  having 
in  his  possession  any  personal  property  be- 
longing to  the  appellees  or  the  said  Mary, 
or  to  his  ancestor — nor  can  he  account  for 
the  rents  and  profits  of  the  lands  of  the  ap- 
pellee, John,  being  unacquainted  there- 
with. 

The  answer  of  the  appellant  sets  forth, 
that  he  is  unacquainted  with  the  rents  and 
profits  arising  from  the  estate  in  the  bill 
mentioned,  but  that  Pleasant  Cocke  died 
seised  of  land  sufficient  nearly,  if  not  en- 
tirely, to  pay  off  the  demands  of  the  appel- 
lees, which  ought  to  be  liable  to  the 
payment  thereof  before  his  testator's  assets: 
and  objects  to  a  decree  for  the  amount  re- 
ported by  the  commissioners,  with  interest 
thereon  from  the  time  of  their  adjustment, 
as  by  that  means  they  would  obtain  interest 
upon  interest. 

The  answer  of  Billy  Hailey  Avery,  the 
sheriff,  states  that  he  has  been  unable  to 
collect  or  possess  any  property  of  Pleasant 
Cocke,  or  any  of  his  papers. 

No  process  was  ever  served  on  Robert, 
Samuel,  Ann,  Mary  and  Agnea  Cocke,  or 
on  Edward  Wyatt. 

Before  any  answers  were  filed  a  decree 
nisi  was  entered  against  the  other  defend- 
ants ;  but  it  does  not  appear  to  have  been 
served  on  the  defendant  George  Cocke. 

The  cause  (which  is  stated  in  the  record 
to  have  been  heard  on  depositions  and  ex- 
hibits filed,  though  none  such  form  any 
part  of  it),  was  heard  before  the  County 
Court,  which  decreed  that  the  appellee,  as 
administrator  of  Edward  Bland,  deceased, 
should  pay  to  the  complainant  the  sums 
and  quantities  of  tobacco  reported  by  the 
commissioners  before  mentioned,  as  due  to 
the  appellees  from  Pleasant  Cocke,  the  to- 
bacco to  be  settled  at  20s.  per  cwt.  with  in- 
terest, according  to  the  prayer  of  the  bill. 
The  Court  then,  in  the  same  decree,  dis- 
missed the  bill  as  against  Benjamin  Cocke 
and  Billy  Hailey  Avery;  and  *4t  further 
appearing  from  the  return  of  the  sheriff, 
that  the  subpoena  issued  in  this  cause  has 
not  been  executed  on  the  other  defendants 
except  George  Cocke ;  it  is  therefore  ordered 
that  the  bill  be  dismissed  as  to  them  and 
George  Cocke"— and  that  the  appellant,  as 
administrator,  as  aforesaid,  should  pay  to 
the  appellees  their  costs. 

To  this   decree  the    appellant   obtained  a 
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supersedeas  from  the  Judge  of  the  High 
Court  of  Chancerj,  for  the  reasons  in  his 
petition  set  forth ;  who  afterwards,  however, 
affirmed  the  decree  of  the  County  Court — 
from  which  decision  an  appeal  was  entered 

to  this  Court. 
546         *G.    K.  Tajlor,  for    the   appellant, 

assigned  the  following  as  errors  in 
the  record  and  proceedings,  as  well  as  in 
the  decree  of  the  County  Court  and  Supe- 
rior Court  of  Chancery : 

I.  That  the  appellees  had  full  redress  at 
common  law  on  the  guardian's  bond,  and 
ought  not  to  havft  brought  a  suit  in  equity. 

II.  That,  having  brought  such  suit,  how- 
ever, iu  which  they  pray  for  a  discovery  as 
to  the  rents  and  profits  of  their  estates, 
the  Court  ought  to  have  decreed  such  ac- 
count to  be  taken. 

III.  That  the  County  Court  ought  to  have 
given  no  decree  on  the  report  of  commis- 
sioners, appointd  at  the  instance  of  the  ap- 
pellees, by  their  guardian,  and  who,  so  far 
at  least  as  the  appellant  was  concerned, 
proceeded  ex  parte. 

IV.  That  the  County  Court  ought  not  to 
have  entered  any  decree  in  the  cause  until 
all  the  co-heirs  of  Pleasant  Cocke,  and 
Wvatt,  the  appellant's  co-security,  were 
before  them. 

V.  That  the  County  Court  ought  not  to 
have  dismissed  the  suit  against  Pleasant 
Cocke's  heirs,  whose  lands  were  assets  to  be 
applied  in  equity  as  well  as  at  law  to  the  dis- 
charge of  the  appellant's  demands;  and 
against  -^hom  a  decree  ought  to  have  been 
rendered  in  the  first  instance  to  prevent 
circuity  of  action,  since  the  securities,  if 
sufferers,  might  have  recourse  against  them 
on  account  of  the  same  real  assets  de- 
scended to  them. 

VI.  That  the  decree  of  the  County  Court 
is  further  erroneous,  in  not  .directing  the 
appellant  to  pay  the  sums  adjudged  against 
him,  out  of  his  testator's  goods  and  chat- 
tels, and  in  giving  full  costs  (including  a 
lawyer's  fee)  against  him. 

VII.  That  the  Chancellor,  in  deciding  on 
a  record  from  the  County  Court,  of  which 
the  exhibits  therein  particularly  referred 
to,  formed  no  part,  committed  an  error. 

Mr.  Taylor  observed  that  the  record  was 
replete  with  error;  but  it  would  be  un- 
necessary to  insist  on  all  the  points  which 
he  had  made,  since  the  want  of  parties  and 
the  manner  in  which  the  decree  was  entered 
would  be  sufflcient  to  reverse  it. 

Only  a  part  of  the  defendants  appeared 
and  answered.  They  contested  the  report 
of  the  commissioner,  and  offered  to  shew 
wherein    it    was  erroneous,   but  the    Court 

would  not  permit  them. 
547  *The  Court  ought  not  to  have  pro- 
nounced any  decree  till  all  the  parties 
interested,  as  well  those  in  being,  as  the 
representatives  of  the  deceased,  were 
brought  before  them.  One  of  the  great 
advantages  of  a  Court  of  Chancery  over 
that  of  Common  Law,  is,  that  the  represen- 
tatives of  a  deceased  person  may  be  united 
with  a  living  one  in  the  same  suit,  if  it  be 
necessary,  in  order  to  do  complete  justice. 
So  far  from  waiting  till  all  the  proper  par- 
ties were  brought  into  Court,  the  decree 
was  entered  when  the  process  was  served 
upon   a    part     of     them     only;   and     the 


suit  was  dismissed  against  the  repre- 
sentatives of  Pleasant  Cocke,  and  a  de- 
cree given  against  the  representatives  of 
his  security. 

The  decree  was  rendered  that  Kdward 
Bland,  administrator  with  the  will  annexed 
of  Edward  Bland,  should  pay  the  debt: 
not  out  of  the  estate  of  his  testator,  but  in 
the  same  manner  as  if  it  had  been  his  own 
proper  debt. 

A  decree  has  been  pronounced  upon  an 
account,  and  that  account  made  no  part  ot 
the  record. 

Call,  for  the  appellees,  submitted  the 
case  without  argument. 

Curia  advisare  vult. 

Friday,  November  13.  JUDGE  FLEM- 
ING, President  pro  tempore,  delivered  the 
following  as  the  decree  of  the  Court,  **That 
the  decree  of  the  said  Superior  Court  of 
Chancery  is  erroneous  in  this — that  there 
were  not  proper  parties  con  vented  before 
that  Court ;  and,  if  there  had,  in  not  direct- 
ing an  account  between  the  parties  of  the 
matters  claimed  in  the  bill,  before  a  com- 
missioner or  commissioners :  Therefore,  it 
is  decreed  and  ordered  that  the  decree  of  the 
said  Superior  Court  of  Chaticery  be  reversed 
and  annulled,  and  that  the  appellees  pay  to 
the  appellant  the  costs  by  him  expended  in 
the  prosecution  of  his  appeal  aforesaid  here. 
And  this  Court  proceeding  to  make  such 
decree  as  the  said  Superior  Court  of  Chan- 
cery ought  to  have  made,  is  further  of 
opinion,  that  the  decree  of  the  County 
Court  is  also  erroneous  in  proceeding  to 
a  hearing  of  the  said  cause,  before  all  the 
defendants  had  been  properly  proceeded 
against;  in  prematurely  dismissing  the  bill 
as  to  some  of  the  defendants;  and  in  not 
directing  such  an  account  as  above  men- 
tioned. Th<*.refore,  it  is  further  decreed 
and  ordered  that  the  said  decree  and 
548  proceedings  of  the  County  *Court  be 
likewise  reversed  and  annulled  down 
to  the  replication,  and  awarding  of  commis- 
sions to  take  depositions,  as  to  the  defend- 
ants who  have  answered ;  and  down  to  the 
writs,  as  to  the  defendants  who  have  not 
answered ;  and  that  the  appellees  pay  to  the 
appellant  his  costs  by  him  expended  in 
prosecuting  his  appeal  in  the  said  Superior 
Court  of  Chancery :  and  further  it  is  ordered 
that  the  cause  be  put  again  on  the  rule 
docket  of  the  County  Court,  or  the  Supe- 
rior Court  of  Chancery  for  the  Richmond 
District,  as  the  Judge  of  the  latter  Court 
may  direct,  in  order  to  be  further  proceeded 
in :  for  which  purpose  the  said  cause  is  re- 
mitted to  the  said  Superior  Court  of  Chan- 
cery. 

M'Rae's  Executors  V.  Woods'  Executor. 

Thursday,  November  12,  1807. 

Issue  Out  of  Chancery*— Concurrlnv  Verdicts  Certified 


•Issue  Out  of  Chancery— Verdict  Certified  against  by 
Trial  Judire— New  Trial  Discretionary.— As  a  ffeDeral 
role,  the  chancellor  oufirht  not  to  be  satisfled  where 
the  certificate  of  the  trial  judsre  is  ag^ainst  the  ver- 
dict, but  this  rule  only  holds  srood  where  there  is  no 
circumstance  apiiearingr  to  vary  the  case.  Grigrsby 
V.  Weaver,  6  Leifirh  206.  citinsr  principal  case.  In  his 
dissentins:  opinion  toGrisby  v.  Weaver,  5  Leisrh  209, 
210.  Brockenbbough,  J.,  distinfiruishes  the  principal 
case. 

For  further  information  on  this  subject,  see  foot- 
note to  Grifirsby  v.  Weaver.  5  Leisrh  197;  foot-note  to 
Ross  V.  Pynes,    8  Call   50B:    monofirraphlc   note  on 


243 


I  HEN.  &M. 


Virginia  Reports,  Annotated. 


640-650 


against  by  Trial  Judges— New  Trial— DUcretlonary.t— 

After  two  concurrlnfir  verdicts  for  the  same  party, 
on  an  issue  directed  by  the  chancellor  to  be  tried 
at  common  law,  he  is  not  bound  to  direct  a  new 
trial,  notwithstanding  both  verdicts  were  in  op- 
position to  the  opinions  of  the  Judges  before  whom 
the  issues  were  tried,  and  a  verdict  had  orlerinally 
been  rendered  in  favour  of  the  other  party. 

This  cause  was  heretofore  in  the  Court 
of  Appeals,  and  is  reported  in  2  Washing- 
ton's Reports,  p.  80.  The  statement  of  Mr. 
Washington  will,  for  the  most  part,  be 
pursued  as  far  as  it  goes,  and  the  circum- 
tances  which  have  since  attended  the  case, 
will  be  added.  This  case  first  came  into  the 
Court  of  Appeals  as  an  appeal  from  the 
High  Court  of  Chancery,  in  a  suit  instituted 
there  by  Richard  Woods,  the  testator  of  the 
present  appellee,  against  Philip  M'Rae, 
the  testator  of  the  present  appellants.  The 
bill  filed  by  Woods  states  that  the  complain- 
ant, in  the  year  1769,  had  a  lottery,  the 
highest  prize  in  which  was  some  improved 
lots  in  Charlottesville,  and  a  tract  of  land, 
which  property,  in  the  scheme  of  the  lot- 
tery was  estimated  at  4401.  That  Roderick 
M*Rae  purchased  two  tickets,  Henry  Mul- 
lins  one,  to  which  the  plaintiff  added  an- 
other, the  whole  forming  a  joint  property 
in  which  Roderick  M'Rae  owned  one-half. 
That  one  of  the  partnership  tickets.  No. 
69,  drew  the  highest  prize,  and  was  therefore 
entitled  to  the  property  above  mentioned. 
But  the  ticket,  so  soon  as  its  good  fortune 
was  known,  was  forcibly  taken  from  the 
said  Roderick  M'Rae,  by  the  defendant 
Philip  M'Rae,  who  claimed  the  entire  ben- 
efit of  the  prize.  That  the  plaintiff  and 
Mullins  having  sold  their  interest  in  the 
prize  to  Roderick  M'Rae,  the  plaintiff  con- 
veyed the  whole  property  to  the  assignee 
of  Roderick.  That  about  fifteen  years  after 
this,  the  defendant,  Philip  M'Rae, 
549  commenced  a  suit  *against  the  plain- 
tiff at  law,  and,  in  the  absence  of  the 
plaintiff's  witnesses,  who  could  have  proved 
the  tortious  manner  in  which  the  plaintiff 
acquired  the  possession  of  the  ticket,  a 
verdict  was  rendered  against  him  for  4511. 
18s.  4d.  damages,  for  the  whole  value  of  the 
ticket.  The  bill  prays  an  injunction  to  the 
judgment  at  law. 

The  answer  states  that  half  the  ticket  in 
question  was  purchased  by  Roderick  M'Rae, 
for  the  defendant,  the  day  before  the  draw- 
ing, and  that,  after  it  was  known  to  have 
been  fortunate  it  was  delivered  to  the  defend- 
ant by  the  said  Roderick.  That  the  defend- 
ant never  claimed  more  than  one-half  of 
the  prize  drawn  by  this  ticket. 

The  evidence  as  to  the  right  of  Philip 
M'Rae,  and  the  manner  of  his  obtaining 
possession  of  the  ticket,  is  extremely  con- 
tradictory. 


•'Issue  Out  of  Chancery"  appended  to  Lavell  v.  Qold, 
25  Gratt.  473. 

t3ame  —  Evidence  Conflicting  —  Verdict  —  How  Far 
Binding  on  Chancellor.— Where  a  court  of  equity, 
in  the  exercise  of  a  sound  judicial  discretion,  has,  in 
a  proper  case,  when  the  evidence  relatins:  to  a  par- 
ticular fact  in  dispute  is  contradictory  and  evenly 
balanced,  directed  an  issue  to  be  tried  by  a  Jury,  it 
is  the  practice,  without  ffood  cause  for  the  contrary 
course,  for  the  chancellor  to  abide  by  the  verdict, 
since  It  is  the  peculiar  province  of  a  Jury  to  decide  a 
question  of  fact  arisiner  in  a  cause,  and  upon  the 
weiffht  of  the  testimony  on  which  it  depends.  Mil- 
ler V.  Wills.  95  Va.  351,  28  S.  E.  Rep.  837,  citinff  Carter 
V.  Campbell,  Glim.  169;  Foushee  v.  Lea,  4  Call  279; 
Steptoe  V.  Flood.  31  Gratt.  842,  and  McRae  v.  Wooda,  1 
Hen.  S  M.  54&  To  the  same  effect  see  the  principal 
case  cited  in  Henry  v.  Davis,  7  W.  Va.  726. 


The  subject  of  dispute  was  submitted  to 
arbitration  by  the  two  M'Raes,  as  appears 
by  the  testimony  of  some  of  the  arbitra- 
tors, and  a  decision  was  g-iven  in  favour 
of  Philip  M'Rae's  title  to  one  half  of  Rod- 
erick's interest  in  the  prize.  One  of  the 
jurymen  who  tried  the  cause,  deposes  that 
his  intention  was  to  give  damag-es  for 
the  whole  value  of  the  ticket.  Another 
juryman  deposes  that  the  Jury  gave  to  the 
defendant,  Philip  M'Rae,  damages  for  the 
interest  which  Roderick  M*Rae  held  in 
the  ticket.  The  declaration  in  the  action 
at  law,  claimed  the  whole  ticket,  and  the 
verdict  was  general,  **That  the  defendant 
did  assume  upon  himself  as  the  plaintiff 
hath  declared  against  him  and  assessed  the 
damages  to  4511.  18s.  4d. ' ' 

The  Chancellor  upon  the  hearing  of  this 
cause,  directed  the  issue  between  the  par- 
ties in  the  action  at  common  law  to  be  tried 
again;  from  which  decree  the  defendant 
M'Rae  appealed.  In  the  Court  of  Appeals, 
the  decree  of  the  Chancellor  was  affirmed. 
This  decree  being  affirmed,  the  issue  di- 
rected by  it  was  tried  in  the  Charlottes- 
ville District  Court,  and  was  found  in 
favour  of  Woods.  But  the  Judge  having" 
certified  his  dissatisfaction  with  the  verdict, 
the  Chancellor  directed  the  issue  to  be  tried 
again  in  the  District  Court  at  Richmond. 
On  this  trial  the  Jury  found  a  verdict  for 
Woods,  and  the  Court  certified  that  in  their 
opinion  the  verdict  was  against  evidence. 

Upon  the  first  trial  of  the  issue,  the  depo- 
sition of  Milly  Oglesby,  which  was  stated 
to  operate  strongly  in  favour  of  M*Rae, 
and  was  not  before  the  Court  of  Appeals, 
was  read.  Additional  evidence  was  ad- 
duced on  both  sides.  The  second  issue  was 
tried  upon  the  evidence  contained  in  the 
papers  filed  in  the  High  Court  of 
550  Chancery.  The  *injunction  obtained 
by  Woods  was  decreed  to  be  perpetual  r 
from  which  decree  the  present  appeal  was 
taken. 

Randolph,  for  the  appellants.  If  this  had 
been  the  case  of  a  single  trial,  according  to 
the  precedents  of  a  Court  of  Chancery,  the 
cause  ought  to  have  been  sent  back,  on  the 
Judge's  expressing  his  dissatisfaction  with 
the  verdict,  (a)  What  difference  then  does 
the  second  trial  at  common  law  make  when 
the  Judge,  who  presided,  certifies  that  the 
verdict  was  contrary  to  evidence,  and  that 
there  was  no  testimony  in  addition  to  that 
contained  in  the  papers  which  came  from 
the  High  Court  of  Chancery?  A  Court  of 
Chancery  may  send  out  issues  till  the  con- 
science of  the  Judge  shall  be  satisfied ;  and 
the  question  is,  whether  it  ought  to  be  sat- 
isfied when  the  Judges  of  common  law  say 
they  are  dissatisfied.  But  the  Chancellor, 
on  the  testimony  of  Milly  Oglesby,  ought 
to  have  decided  in  favour  of  M'Rae  without 
directing  a  third  issue.  If  that  testimony 
had  been  before  the  Court  of  Appeals,  the 
original  verdict  would  not  have  been  dis- 
turbed. 

Wickham,  for  the  appellee.  The  orig^inal 
verdict  in  favour  of  M'Rae  was  for  the 
whole  of  a  lottery  ticket,  when  he  was  not 
entitled  to  more  than  one-fourth,  if  to 
any  thing.  Those  Judges  of  the  Court 
of   Appeals,  when    the    case    was    broug^ht 

(a)  1  Wash.  886.  Southall  v.  liCKeand.  &c. 
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up  before,  who  gave  any  opinion  as 
to  the  merits,  did  not  think  that  M*Rae 
was  entitled  to  more  than  one  fourth ;  and 
if  the  verdict  had  been  for  one-fourth  of 
the  ticket,  it  is  probable  that  they  would 
not  have  been  disposed  to  disturb  it ;  but 
all  the  Judges  were  of  opinion  that  a  new 
trial  ought  to  be  granted.  There  was  a 
^rreat  variety  of  contradictory  evidence  in 
the  cause;  and  the  additional  testimony  of 
Milly  Oglesby  was  probably  weighed  by 
the  Jury.  When  there  is  such  contradic- 
tory evidence,  the  Court  ought  with  ex- 
treme caution  to  interfere.  It  would  be  no 
disparagement  to  the  learning  of  the  Judges 
to  sav*  that  cases  of  this  kind  emphatically 
belong  to  the  decision  of  the  Jury,  who, 
knowing  the  characters  of  the  witnesses, 
are  better  enabled  to  determine  on  the  de- 
gree of  credibility  to  which  they  are  en- 
titled, than  the  Judges  possibly  can  be  from 
merely  hearing  them  give  their  evidence 
in  Court. 

A  Court  of  Chancery  will  not  grant  a  new 
trial  on  the  mere  certificate  of  the  Judge,  (a) 

After  the  trial  at  Charlottesville  M*Rae  did 
not  choose  to  trust  to  a  Jury  of  the  vici- 
nage, but  brought  his  case  to  trial  at  Rich- 
mond, where  a  Jury  of  strangers 
551  concurred  *with  the  Jury  of  the  vic- 
inage. As  to  the  power  of  a  Court  of 
Chancery  to  grant  even  five  new  trials,  such 
a  thing  may  exist,  but  it  ought  not  to  have 
been  exerted  in  the  present  case.  Under  all 
the  circumstances  of  this  case,  it  would  have 
been  a  mere  mockery  of  the  trial  by  Jury 
to  have  directed  another  issue. 

Hay,  in  reply.  There  appear  to  have 
been  three  verdicts  in  this  case;  in  one 
instance  there  was  a  verdict  for  M'Rae, 
and  in  two  others,  for  Woods,  both  of  which 
were  in  opposition  to  the  opinions  of  the 
Judges.  The  scales  were  therefore  equi- 
poised. The  Judges,  if  not  better  Judges 
of  men,  are  certainly  better  Judges  of  facts, 
better  able  to  take  a  comprehensive  view 
of  a  complicated  subject.  Juries,  perplexed 
with  the  cause,  and  more  perplexed  with 
the  arguments  of  counsel,  and  not  seeing 
their  way  clear,  often  find  for  the  defend- 
ant without  investigating  with  accuracy 
the  merits  of  the  cause.  He  could  see  no 
reason  for  departing  from  the  principle  laid 
down  in  Southall  v.  M'Keand,(b)  where  the 
Court  say,  **that  the  verdict  in  the  District 
Court  ought  not  to  stand,  upon  the  certifi- 
cate of  the  Judges,  that  the  weight  of  evi- 
dence was  against  it:  since  it  is  unusual 
for  the  Chancellor  to  be  satisfied  with  such 
a  verdict."  This  decision  applies  as  em- 
phatically to  a  case  after  the  second  verdict 
as  the  first. 

Curia  advisare  vult. 

Thursday,  November  19.  The  Judges  de- 
livered their  opinions. 

JUDGE  TUCKKR.  The  history  of  the 
occasion  and  progress  of  this  suit  is  given 
in  2  Wash.  Rep.  80.  Since  that  period, 
there  have  been  two  new  trials — One  at 
Charlottesville,  where  the  cause  of  action, 
if  any,  arose:  the  other  at  Richmond, 
eighty  miles  distant  from  the  scene.  In 
both,  the  Jury  found  verdicts  for  the  de- 
fendant at  law :  but,  before  either  of   their 


(a)  8  Call.  50B.  Boss  v.  Pines. 
<b)  1  Wash.  »& 


verdicts  were  rendered,  a  Jury  had  been 
impanelled  three  days,  without  being  able 
to  agree,  and  were  finally  discharged.  The 
Judges  before  whom  the  trials  were  had, 
certified,  in  the  first  instance,  that,  upon 
the  whole,  in  the  opinion  of  the  Court, 
the  evidence  on  the  part  of  the  plaintiff 
outweighed  that  of  the  defendant;  in  the 
second  instance,  the  Judges'  certificate  de- 
clares that,  no  evidence  was  introduced  in 
addition  to  that  contained  in  the  record  now 
before  us,  and  that,  in  their  opinion, 

552  the  *verdict  was  contrary  to  evidence. 
This  has  imposed  upon  this  Court  the 

necessity  of  inspecting  that  evidence. 
There  is  a  prodigious  mass  on  both  sides, 
which  it  is  impossible  for  me  to  reconcile ; 
such  is  the  opposition  between  the  evidence 
for  the  parties  respectively.  Ignorant  of 
the  characters  of  all  the  witnesses,  (which 
were  perhaps  known  to  the  jurors, )  I  know 
not  whom  I  ought  most  to  credit  or  dis- 
credit. I  must  therefore  confide  in  the 
opinion  of  the  Jury,  who  are  the  constitu- 
tional judges  in  such  cases.  More  than 
twenty  years  have  elapsed  since  this  suit 
was  instituted ;  and  fifteen  years  passed 
over  before  the  plaintiff  was  confident 
enough  in  the  justice  of  his  claim  to  as- 
sert it  in  a  Court  of  Law,  although  all  that 
time  in  possession  of  the  fatal  ticket,  which 
has  been  the  apple  of  discord  for  eight  and 
thirty  years.  I  think  it  high  time  to  say 
—Interest  Reipublicae  ut  sit  finis  litium; 
and  therefore  am  for  affirming  the  decree 
whereby  the  plaintiff*s  judgment  hath  been 
perpetually  enjoined. 

JUDGE  ROANE.  Upon  the  principles 
which  seem  to  have  governed  the  Court  in 
the  case  of  Ross  v.  Pines,  (c)  I  am  of  the 
same  opinion.  The  concurring  verdicts  of 
the  two  Juries  ought  to  conclude  this  mat- 
ter. The  first  Jury  was  probably  ac- 
quainted with  the  characters  and  credibility 
of  the  witnesses;  and  the  last  Jury  were 
probably  a  stranger  to  them  all ;  yet  both 
have  reprobated  the  plaintiff's  pretensions. 

Juries  are  certainly  the  best  judges  of 
credibility;  and,  as  was  said  by  this  Court 
in  the  case  of  Ross  v.  Pines,  it  would  be 
vain  to  resort  to  the  verdict  of  a  Jury,  if 
their  verdicts  ^ere  perpetually  to  be  set 
aside,  until  they  corresponded  with  the 
opinions  of  the  Courts  before  which  they 
are  taken : — then  it  would  be  the  opinion  of 
the  Court,  and  not  of  the  Jury,  which  would 
govern  the  decision  of  the  Chancellor.  In 
further  corroboration  of  my  opinion  in  this 
instance,  I  will  mention  that,  in  the  former 
decision  of  this  case  by  this  Court,  one 
Judge  seems  to  have  expressed  no  opinion 
as  to  the  extent  of  the  appellant's  right; 
another  said,  that,  at  most,  it  was  only  to 
one-fourth ;  and  the  President  said  his  im- 
pressions were  that  the  appellant  had  no 
title.  On  the  ground  therefore  of  these 
opinions,  in  addition  to  the  two  concurring 
verdicts,  I  think  that  the  decree  of  the 
Chancellor  should  be  affirmed. 

553  *JUDGE  FLEMING.     This  is  pre- 
cisely   the    case   that  was  before  this 

Court  at  the  October  Term,  1795,  reported 
in  2  Wash.  p.  80 ;  with  this  only  difference^ 
that  the  deposition  of  Milly  Oglesby,  which 
I    think  not  material,  was  read  on  the  first 


(c)  S  Call,  668. 


I  HEN.  &M. 


ViRonoA  REPORTS,  Annotated. 


664 


trial  of  the  issue,  but  was  not  in  the  record 
exhibited  to  this  Court.  There  has  been  a 
second  trial  of  the  issue  ordered  by  the 
Court  of  Chancery,  and  the  verdict  again  in 
favour  of  the  appellee,  with  both  of  which 
I  am  perfectly  satisfied,  whatever  may  have 
been  the  impressions  of  the  Courts  before 
which  those  issues  were  tried. 

I  think  it  high  time  the  parties  were  at 
rest,  as  it  is  now  thirty-eight  years  since 
the  origin  of  the  controversy ;  during  fif- 
teen of  which,  the  appellant's  testator, 
though  living  in  the  County,  quietly  ac- 
quiesced in  the  possession  of  Roderick 
M'Rae,  and  of  those  who  claimed  under 
him,  before  he  asserted  nis  claim  to  the 
premises  in  a  Court  of  Justice.  I  therefore 
concur  in  the  opinion  that  the  decree  mak- 
ing the  injunction  .of  Woods  perpetual  is 
correct,  and  ought  to  be  affirmed. 

Decree  of  the  Court  of  Chancery  affirmed, 
by  the  unanimous  opinion  of  the  Judges. 


Bowyer,  &c.  v.  Lewis. 

Monday,  November  16, 1807. 

Interlocutory  Decree— Appeal.*— An  appeal  ouffht  not 
to  be  allowed  by  this  Court  from  an  order  of  a 
Superior  Court  of  Chancery  rejecting  a  motion  to 
allow  a  bill  of  review,  where  the  rigrht  of  property 
bad  been  decided,  and  a  writ  of  habere  facias  pos- 
sessionem awarded,  but  an  account  remained  to 
be  taken,  and  the  commissioner's  report  had  not 
come  in;  such  decree  beinfir  interlocutory  only. 

Bill  of  Revlewt— DUtlnctioii.t— Note  the  diversity 
between  a  bill  of  review,  and  a  supplemental  bill, 
in  the  nature  of  a  bill  of  review. 

In  this  case,  the  Court  requested  that 
counsel  would  argue  the  preliminary  ques- 
tion whether  an  appeal  could  be  allowed  by 
this  Court  from  an  order  of  a  Superior 
Court  of  Chancery,  rejecting  a  motion  to 
allow  a  bill  of  review,  where  the  right  of 
property  had  been  decided,    and  a   writ    of 


•Interlocutory  Decrees— Appeal.— In  Laidley  v.  Mer- 
rlfleld.TLeifrh  856,  Judge  Cabbll  said:  "Laidley's 
bill,  called  by  him  a  bill  of  review,  was,  in  fact,  a 
supplemental  bill  in  the  nature  of  a  bill  of  review, 
and  the  order  or  decree  of  the  court  upon  it  was  an 
interlocutory  order  or  decree,  subject  to  the  riffht 
of  appeal,  as  any  other  interlocutory  order  or 
decree  whatever;  and  the  appeal  from  it  brings  up 
every  part  of  the  cause.  As  to  the  cases  of  Boicyer 
V.  Lewis  and  Ellzey  v.  Lane,  it  is  sufficient  to  say 
that  they  were  decided  before  the  statute  allowed 
appeals  from  interlocutory  decrees,  and  therefore 
do  not  apply."' 

See  further,  Va.  Code  1887,  S  8454:  monographic 
note  on  "Appeal  and  Error"  appended  to  Hill  v. 
Salem,  etc.,  Co  .  1  Hob.  263. 

The  principal  case  was  cited  by  Judob  Tuckbr  in 
Mackey  v.  Bell.  3  Hen.  &  M.  212,  as  one  of  several  cases 
showinsr  that  the  court  of  appeals  is  not  so  tena- 
cious either  of  its  jurisdiction,  or  even  of  its  opin- 
ions, as  to  consider  them,  like  the  laws  of  the 
Medes  and  Persians,  irrevocable  and  unchange- 
able. 

Decree— When  Interlocutory— When  Pinal.— In  this 
series  of  reports,  several  notes  have  been  written 
showiuGT  when  a  decree  is  final,  and  when  interloc- 
utory. See  foot-note  to  Qrymes  v.  Pendleton.  1 
Call  54:  foot-note  to  Flemlnsr  v.  Bollinff.  8  Gratt  203; 
foot-note  to  Cocke  v.  Gtlpln.  1  Rob.  20;  foot-note  to 
Ryan  v.  McLieod.  82  0rdtt  307;  monographic  note  on 
"Bills  of  Review"  appended  to  Campbell  v.  Camp- 
bell, 22  Gratt.  649;  monofirraphic  note  on  "Decrees" 
appended  to  Bvans  v.  Spurgln.  1 1  Gratt.  615. 

The  principal  case  was  cited  on  this  subject  in 
Cocke  V.  Gilpin.  1  Rob.  36:  Ryan  v.  McLeod,  32 Gratt. 
380:  Manlon  v.  Fahy,  11  W.  Va.  498;  State  v.  Hays,  30 
W.  Va.  119,  8  S.  E.  Rep.  186. 

tBlll  of  Review.— On  this  subject,  see  monographic 
note  on  "Bills  of  Review"  appended  to  Campbell  v. 
Campbell,  22  Gratt  649. 

^Distinction.— A  bill  of  review  forms  no  part  of 
the  proceedings  in  the  orlsrinal  cause.  It  is  allowed 
only  after  the  suit  is  completely  ended.  It  differs 
in  this  from  a  petition  for  a  rehearinsr  which  may 


habere  facias  possessionem  awarded,  bat 
an  account  remained  to  be  taken,  and  the 
report  of  the  commissioners  had  not  come 
in :  in  short,  whether  an  appeal  would  be 
allowed,  till  the  decree  was,  in  all  respects^ 
made  final. 

After  the  affirmance  of  the  decree,  in  this 
cause,  it  was  certified  to  the  Superior  Court 
of  Chancery  for  the  Staunton  District;  and, 
upon  the  certificate's  being  presented  to 
the  Judge  of  that  Court,  the  defendants  pe- 
titioned for  a  bill  of  review,  for  new  matter 
alleged  to  have  been  discovered  since  the 
rendition  of  the  original  decree  in  the  High 
Court  of  Chancery ;  which  motion  was 
554  overruled  without  *cost8.  The  Court 
then  proceeding  to  carry  the  decree  of 
the  High  Court  of  Chancery  into  effect,  as 
affirmed  by  this  Court,  awarded  a  writ  of 
habere  facias  possessionem  to  the  appellee, 
and  appointed  commissioners  to  make  an 
inquiry  and  settlement  of  some  accounts 
between  the  parties,  and  subjected  the 
property  to  be  sold  for  ready  money,  to  pay 
any  balance  which  might  be  found  due  to 
the  appellant  from  the  appellee. 

To  the  order  of  the  Superior  Court  of 
Chancery  overruling  the  appellant's  motion 
for  a  bill  of  review,  an  appeal  was  allowed 
by  this  Court,  and  a  supersedeas  awarded  to 
the  writ  of  habere  facias  possessionem. 

Warden  contended  that  a  bill  of  review 
would  lie  after  a  decision  by  this  court, 
upon  the  ground  of  a  discovery  of  new  mat- 
ter. There  was  a  wide  distinction  between 
a  bill  of  review  for  errors  appearing  on  the 
face  of  the  decree,  and  for  -  new  matter  dis- 
covered after  the  rendition  of  the  original 
decree.  In  the  former  case,  the  whole  rec- 
ord having  been  inspected  by  this  Court, 
they  had  it  in  their  power  to  judge  whether 
the  decree  of  the  Chancellor  was  correct  or 
not;  but,  on  a  bill  of  review  brought  for 
the  discovery  of  new  matter,  this  Court 
could  not  have  decided  upon  it,  because  the 
new  evidence  was  never  submitted  to  the 
Court  before.  Would  it  be  proper  to  put 
the  parties  to  the  expense  of  a  new  suit, 
when  the  object  might  be  equally  attained 
by  a  bill  of  review ;  and  even  if  a  new  suit 
were  brought,  the  decree  might  be  pleaded 
in  bar?  Would  it  not  be  making  a  Court  of 
Equity  a  Court  of  iniquity? 

In  this  case  the  Chancellor  directed  a  writ 
of  habere  facias  possessionem,  and  that  a 
settlement  of  some  small  accounts  between 


be  allowed  before  the  sisrninfir  and  enroUine-  of  the 
decree,  as  it  does  also  from  a  supplemental  bill  in 
the  nature  of  a  bill  of  review  which  supposes  the 
cause  to  be  still  existinff.  and  is  received  and  in- 
corporated into  that  cause  as  a  part  of  it:  and  the 
orders  upon  it  are  taken  and  considered  as  orders 
in  the  ori^nal  pendincr  cause.  Claytor  v.  Anthony, 
16  Gratt.  526,  citing  the  principal  case:  Ellzey  v. 
Lane,  2  Hen.  &  M.  589;  Sheppard  v.  Starke,  8  Mnnf. 
29. 

Same— Pinal  Decree  Necessary. >-To  the  point  that  a 
bill  of  review  will  not  lie  before  a  final  decree  is 
made  in  the  cause,  the  principal  case  was  cited  in 
Ellzey  V.  Lane.  2  Hen.  &  M.  602:  Nichols  v.  Nichols.  8 
W.  Va,  188;  Laidley  v.  Merrifleld,  7  Leiarh  35S. 

A  bill  of  review  forms  no  part  of  the  proceedini^s 
in  the  original  cause,  but  is  offered  after  the  suit  is 
completely  ended.  Keck  v.  Allender,  37  W.  Va.  210, 
16  S.  £.  Rep.  523.  citinsT  the  principal  case. 

Same— Ground— Error  of  Law  Apparent  on  Pace  of 
Record.— AH  the  authorities  airree  that  one  of  the 
causes,  for  which  a  bill  of  review  will  lie,  is  error 
of  law  in  a  final  decree  on  the  face  of  the  proceed- 
infiTs.  McCoy  v.  Allen,  16  W.  Va.  784,  citing  the  prin- 
cipal case,  and  Nichols  v.  Nichols,  8  W.  Va.  183. 
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the  parties  shonld  be  made.  The  question 
before  the  Court  was,  whether  the  prop- 
erty belonged  to  the  plaintiff  or  the  defend- 
ants. Is  it  right  that  the  property  should 
be  changed,  while  the  Court  is  waiting  to 
see  whether  a  small  sum  of  money  is  due 
or  not? 

In  England  there  is  no  instance  of  a  de- 
cree being  considered  final,  or  capable  of  be- 
ing carried  up  to  a  Court  of  Appeals,  till 
it  is  signed  and  enrolled.  What  is  called  a 
signing  and  enrolling  there?  When  every 
thing  which  relates  to  the  cause  has  been 
finished;  when  every  account  has  been 
taken.  But,  in  this  country,  when  the 
Court  of  Appeals  consisted  of  all  the  Judges, 
and  the  Court  of  Chancery  of  three  Judges, 
it  was  customary,  when  the  latter  Court  had 
decided  the  merits,  to  bring  up  the 
555  cause  to  the  *Court  of  Appeals.  This 
was  done  for  the  sake  of  expedition, 
and  of  justice.  The  Court  never  refused 
an  application  for  an  appeal,  till  the  deci- 
sion of  the  case  of  M'Call  v.  Peachy ;  when 
it  was  determined  that  that  appeal  was  pre- 
maturely brought  up.  The  consequence  of 
which  decision  was,  that  an  act  of  Assem- 
bly passed,  which  authorized  the  Chancellor 
to  grant  an  appeal  at  his  discretion.  In  all 
cases  where  the  Court  of  Chancery  allowed 
an  appeal,  this  Court  considered  themselves 
as  possessing  jurisdiction.  This  decree  was 
final  so  far  as  it  respected  the  merits. 

Let  not  precedents  from  the  English 
Courts  be  brought  to  bear  upon  the  present 
case.  Their  practice  is  entirely  different 
from  ours.  There  is  no  danger  of  injustice 
being  done  there,  because  no  proceedings 
can  be  had  under  the  decree  till  it  be  made 
final. 

Wickham,  on  the  other  side,  said  that  he 
should  proceed  in  the  argument  upon  the 
supposition  that  a  case  had  been  made 
out  which  would  entitle  the  party  to  a 
bill  of  review,  if  it  had  been  brought  at  a 
proper  time.  He  should  not  contend  that 
a  bill  of  review  would  not  lie  for  new  mat- 
ter discovered  after  an  affirmance  of  a  de- 
cree by  this  Court.  This  had  been  decided 
by  the  Chancellor, (a)  is  conformable  to 
the  practice  in  England,  and  he  was  not 
prepared  to  controvert  it.  But  he  should 
contend  that  a  bill  of  review  will,  in  no 
case,  lie  till  a  final  decree.  In  England,  it 
will  not  lie  till  the  parties  are  completely 
out  of  Court.  Before  that  period,  if  new 
matter  be  discovered,  the  part  is  permitted 
to  file  a  supplemental  bill  in  the  nature  of 
a  bill  of  review,  (b) 

It  is  understood  to  be  admitted  by  Mr. 
Warden  that  the  English  authorities  are 
opposed  to  the  allowance  of  a  bill  of  review 
before  a  final  decree,  but  he  supposes  there 
is  a  distinction  between  the  Courts  of  Eng- 
land and  this  country,  because  appeals  are 
allowed  here  from  interlocutory  decrees.  If 
this  Court  possessed  the  power  of  allowing 
such  appeal,  there  might  be  some  weight  in 
the  argument;  but  it  possesses  no  such 
power;  the  power  resides  entirely  in  the 
Chancellor,  who  may  exercise  it,  or  not,  as 
to  him  may  appear  right. 


(a)  M'Call  V.  Graham  &  Beall,  ante.  p.  18. 
„  (b)  Mltford's  Pleadinsrs,  78  to  82,  2  Atk.  40;  Lewel- 
Un  ▼.  Mackworth,  Hinde's  Practice.  flO;  3  P.  Wms.  p. 
Wl,  Taylor  v.  Sharp. 


But  it  may  be  said,  this  is  a  mere  matter 
of  form :  that  although  no  bill  of  review 
will  lie  in  England,  yet  a  supplemental 
bill,  in  the  nature  of  a  bill  of  review,  may 
be  brought.  When  the  cause  is  at  an  end, 
and  a  bill  of  review  is  offered  and  rejected, 
the  party,  being  out  of  Court,  may  appeal : 
but,  if  the  bill  of   review    be  offered 

556  and  received,  *the  defendant  in   the 
bill   of    review  cannot    appeal    from 

that  order,  because  it  is  not  final. 

The  distinction  between  a  bill  of  review 
and  a  supplemental  bill  in  the  nature  of  a 
bill  of  review,  is  this :  a  bill  of  review 
forms  no  part  of  the  proceedings  in  the 
original  cause ;  but  is  offered  after  the  suit 
is  completely  ended ;  a  supplemental  bill  in 
the  nature  of  a  bill  of  review  supposes  an 
existing  cause;  is  received  and  incorporated 
with  the  papers  in  that  cause,  and  may  be 
regarded  as  an  amended  bill :  all  the  orders 
taken  on  such  bills»  are  considered  as  orders 
in  an  existing  cause,  and  the  new  bill  and 
answer  are  part  of  the  same  cause.  This 
order  for  a  supplemental  bill  in  the  nature 
of  a  bill  of  review,  is,  in  its  own  nature, 
interlocutory;  or,  if  the  bill  be  rejected, 
the  order  is  nevertheless  interlocutory. 
Suppose  the  Chancellor  had  gone  on,  and 
had  decreed  the  property,  without  receiving 
the  supplemental  bill  when  offered,  would 
not  this  Court,  on  an  appeal,  after  the  final 
decree,  take  notice  of  the  rejection  of  the 
supplemental  bill,  as  an  interlocutory  order 
in  the  cause?  and  might  not  the  decree 
have  been  reversed  because  the  supple- 
mental bill  was  improperly  refused? 

With  respect  to  the  writ  of  habere  facias 
possessionem,  there  can  be  no  question  but 
that  it  went  to  award  the  possession,  and 
not  to  determine  the  right.  At  the  final 
decree,  the  Chancellor  might  ha\re  changed 
the  possession.  There  were  many  things 
to  be  done  before  the  decree  could '  be  made 
final.  By  the  decree,  Mrs.  Lewis  was  to 
have  an  account  of  rents  and  profits ;  and 
Bowyer  and  others,  an  account  of  interest: 
she  was  probably  put  in  possession  to  stop 
the  interest.  The  practice  of  filing  supple- 
mental bills  in  the  nature  of  bills  of  re- 
view is  also  convenient  to  the  parties:  for 
the  Chancellor  may  find  it  necessary  to 
change  his  orders;  but  if  a  bill  of  review 
be  offered  and  rejected,  it  may  be  pleaded 
in  bar. 

Randolph,  in  reply.  It  is  admitted  by 
Mr.  Wickham  that  a  bill  of  review  will  lie 
after  an  affirmance,  upon  the  discovery  of 
new  matter.  I  will  concede  that  it  will 
not  lie  for  error  in  law.  But  whether,  in 
this  case,  the  bill  was  properly  brought, 
or  not,  must  depend  on  our  own  laws,  and 
not  the  practice  of  the  Courts  of  England. 
In  England  a  bill  nf  review  will  lie  when- 
ever an  appeal  may  be  taken ;  and  an  ap- 
peal can  only  be  taken  there  after  a  final 
decree;  but,  in  this  state,  as  an  appeal  will 
lie  from  an  interlocutory  decree,  if  the 
merits  be  settled,  on  the  same  princi- 

557  pie  may  *a    bill  of  review  be  brought 
in  the  same  stage  of  the  proceedings. 

According  to  Mr.  Wickham 's  doctrine, 
a  man  may  have  a  right  to  property,  may 
ultimately  have  a  decree  in  his  favour,  and 
yet  may  be  turned  out  of  possession,  and 
kept  out  for  many  years. 
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Whenever  the  law  allowed  appeals  in  cases 
where  the  principle  of  the  decree  was  set- 
tled, quoad  hoc  the  decree  was  final.  Why 
then  should  not  such  a  decree  be  considered 
final,  as  it  respects  the  allowance  of  a  bill 
of  review? 

The  case  of  M'Call  v.  Peachy,  was  de- 
cided before  the  act  passed-^authorizingf  the 
Chancellor  to  allow  an  appeal,  at  his  dis- 
cretion, from  interlocutory  decrees;  and  the 
decision  of  that  case  gave  rise  to  the  act.  (a) 
But,  it  is  said,  the  Chancellor  is  alone  to 
judge:  the  answer  is,  that  a  man  is  to  be 
relieved  when  an  injury  may  be  done;  he  is 
not^  to  wait  till  it  actually  occurs.  Here 
an  injury  has  been  done.  If  the  argument 
could  have  any  force  it  must  be  applied  to 
those  cases  only  where  the  Chancellor  had 
made  no  election :  but  in  this  case,  an  elec- 
tion has  been  made. 

If  it  be  said,  that  a  supplemental  bill,  in 
the  nature  of  a  bill  of  review,  may  yet  be 
received,  I  answer,  that  the  Chancellor  has 
already  expressly  awarded  a  writ  of  habere 
facias  possessionem,  which  has  had  its  full 
effect.  In  no  other  mode  can  the  party 
obtain  relief  but  by  the  allowance  of  a  bill 
of  review. 

Curia  advisare  vult. 

Wednesday,  November  18.  The  Judges 
delivered  their  opinions. 

JUDGE  TUCKER.  A  decree  of  this 
Court  affirming  a  decree  of  the  High  Court 
of  Chancery,  in  this  cause  being  presented 
to  the  Chancery  District  Court  at  Staunton, 
pursuant  to  the  act  of  Assembly,  1801,  c. 
14,  ''and  the  same  being  seen  and  in- 
spected,*' the  defendants  petitioned  the 
Court  for  a  bill  of  review,  for  new  matter 
alleged  to  have  been  discovered,  since  the 
rendition  of  the  decree  in  the  High  Court 
of  Chancery :  which  motion  was  overruled, 
without  costs.  After  which,  the  Court 
proceeded  to  award  a  writ  of  habere  facias 
possessionem  to  the  appellee,  and  to  ap- 
point commissioners  to  carry  the  de- 
cree of  the  High  Court  of  Chancery 
so  affirmed  in  this  Court,  into  effect. 
On  the  petition  of  the  appellants  to  this 
Court,  an  appeal  was  allowed  them  to  the 
order  of  the  Court  overruling  their 
558  ^motion  for  a  bill  of  review,  and 
supersedeas  to  the  execution  of  the 
writ  of  possession. 

To  decide  whether  the  bill  of  review  ought 
to  have  been  granted  at  that  stage  of  the 
proceedings,  it  may  be  proper  to  look  into 
the  nature  of  the  decree  afi^rmed ;  whether 
that  were  a  final,  or  only  an  interlocutory 
decree. 

That  decree  settled  the  subject  in  dispute 
between  the  parties  as  to  the  right  which 
Mrs.  Lewis  had  acquired  to  become  the 
purchaser  of  the  lot  in  question,  of  William 
Bowyer.  But  it  proceeded  further  to  direct 
an  inquiry  and  settlement  between  the  par- 
ties, to  be  made  by  commissioners;  and  a 
payment,  under  penalty  of  a  consequent 
sale  of  the  lot  for  ready  money,  to  satisfy 
the  appellant,  Bowyer,  for  any  balance 
that  should  appear  due  from  the  appellee : 
and  the  commissioners  were  directed  to  re- 
port their  proceedings  to  the  Court.  Until 
this  was  done,  the  cause  could  not  be  said 
to  be  out  of  Court,   and,    consequently,   the 


(a)  See  Rev.  Code,  vol.  1.  c  228,  p.  87& 


decree  not  final.  It  is  true  an  appeal  had 
been  allowed  in  that  case — but  this  is  to  be 
attributed  to  the  ordinary  practice,  until 
the  case  of  M*Call  v.  Peachy, (b)  occasioned 
a  solemn  inquiry  into  the  legality  of  that 
practice,  and  a  decision  against  it,  by  the 
unanimous  opinion  of  the  four  presiding 
Judges.  The  act  of  1797,  c.  5,  passed  soon 
after,  allowing  the  High  Court  of  Chancery, 
upon  any  interlocutory  decree,  where  the 
right  claimed  may  have  been  affirmed  or 
disaffirmed,  to  grant,  in  its  discretion,  an 
appeal,  if  that  Court  should  be  of  opinion 
that  the  granting  such  appeal  would  contrib- 
ute to  expedition,  the  saving  of  expense, 
the  furtherance  of  justice,  or  the  convenience 
of  the  parties.  "The  right  of  deciding 
upon  such  an  application  is  exclusively 
confided  to  the  discretion  of  the  Chancel- 
lor, so  long  as  the  cause  remains  in  his 
Court.'' 

The  authorities  cited  from  Mitford's 
Pleadings,  78  to  84,  clearly  shew  that  a 
bill  of  review,  properly  so  called,  is  granted 
only  after  a  final  decree,  either  upon  error 
in  law  appearing  in  the  body  of  the  decree 
itself,  or  upon  discovery  of  new  matter.  If, 
then,  this  be  a  proper  bill  of  review,  pred- 
icated on  the  ground  that  a  final  decree 
had  been  pronounced  in  the  cause,  I  think 
it  was  premature ;  the  cause  being  still  in 
Court,  and  subject  to  the  Chancellor's  fu- 
ture direction  and  discretion  upon  every 
point  not  already  decided  upon  by  this 
Court  upon  the  appeal.  On  the  other 
hand,  if  this  bill  be  a  supplemental  bill, 
only,  in  nature  of  a  bill  of  review,  the  ad- 
mission or  rejection  of  it  by  the  Chan- 
559  cellor,  whether  properly  or  ♦improp- 
erly decided  could  only  be  decided 
upon  by  this  Court  after  a  final  decree 
shall  be  had  in  the  cause,  unless  the  Chan- 
cellor in  his  discretion  had  granted  an 
appeal  from  the  order  of  admission,  or  rejec- 
tion. This  he  has  not  done;  and,  as  this 
Court  has  no  jurisdiction,  but  what  is  ex- 
pressly granted  to  it  by  statute;  nor  can 
obtain  it  in  any  other  mode  than  the  stat- 
ute allows,  I  conceive  the  former  order  of 
this  Court  granting  to  the  appellant  an  ap- 
peal, and  awarding  a  writ  of  supersedeas, 
was  not  authorised  by  any  statute,  and, 
therefore,  ought  to  be  rescinded  now,  and 
the  appeal  was  dismissed. 

The  case  of  M'Call  v.  Peachy  furnished  a 
precedent  on  which  I  rely. 

JUDGES  ROANE  and  FLEMING  were 
of  opinion  that  the  appeal  and  supersedeas 
were  prematurely  awarded:  and  by  the 
whole  Court,  (absent  JUDGE  LYONS,)  the 
appeal  was  dismissed. 


Eldridge  and  Another  v.  Fisher. 

Tuesday.  November  17.  1807. 

Wills— CofiAtractlon— Estates  Tall-Dockliiff.*— A  testa- 
tor by  bis  will  made  in  1784.  devised  certain  lands, 
with  personal  estate  in  the  same  clanse.  to  his 
son  and  his  heirs  forever:  "and,  if  my  son  J.  F. 
should    die    without  a  lawful  heir,"  remainder 

(b)  I  Call,  55. 

•WllU-Constractlon-Estates  Tall-Docklnff.  —  The 

principal  case  was  cited  in  foot-note  to  Tate  v. 
Talley.  8  Call  3.%:  footnote  to  Hill  v.  Burrow,  S  Call 
843:  TIdball  v.  Lupton.  1  Rand.  30i;  Bells  v.  Oil- 
lespie,  5  Rand.  283;  See  ▼.  Craifiren,  8  Leiflrh  4oS: 
foot-note  to  Caillls  V.  Kemj>,  11  Grate  78:  Tinaley  v. 
Jones,  ISGratt  298. 
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oyer  to  tbe  testator's  firrandsons.  It  was  decided 
tbat  the  first  devisee,  J.  F.  took  an  estate  tall 
which  was  converted  Into  a  fee-simple  by  the  act 
for  docking*  entails. 

This  was  an  appeal  from  a  judgment  ren- 
dered by  the  District  Court  of  Brunswick, 
in  favour  of  the  appellee,  against  the  ap- 
pellants on  an  ejectment  for  618  acres  of 
land,  lying  in  Brunswick  County,  on  the 
following  case,  agreed  by  the  counsel  of 
the  parties :  On  the  5th  day  of  April,  1784, 
James  f^isher,  by  his  last  will  and  testa- 
ment which  is  duly  made  and  recorded  in 
the  County  Court  of  Brunswick,  devised, 
among  other  things,  as  follows:  ^*I  give 
and  bequeath  to  my  loving  son  James  Fisher 
the  land  below  my  Spring  Branch,  and  the 
land  I  bought  of  Charles  Gordon,  and  the 
land  I  bought  of  Mason  Bishop,  with  the  fol- 
lowing negroes,  namely:  Ball,  Sail,  and 
all  their  children  and  their  increase ;  with 
one  feather  bed  and  furniture;  with  half 
my  mill  to  him  and  his  heirs  forever ;  and 
if  my  son  James  Fisher  should  die  without 
a  lawful  heir,  my  will  and  desire  is,  that 
my  grandson  James  Fisher,  the  son  of 
Jonathan  Fisher,  may  have  the  above  men- 
tioned lands  and  the  half  of  the  negroes, 
to  him  and  his  heirs  forever:  and  the 
other  half  of  the  negroes,  my  will  and 
desire  is,  that  my  grandson  Benjamin 
Fisher,  the  son  of  William  Fisher,  may  have 

to  him  and  his  heirs  forever." 
560  *The  testator  died  the  same  year, 
and  James  Fisher  the  son  entered  into 
the  lands,  and  held  them  till  he  died  in  the 
year  1800,  intestate,  and  without  any  child, 
and  without  ever  having  been  married; 
whereupon  the  grandson  James  Fisher,  the 
son  of  Jonathan  Fisher,  (and  the  present 
appellee, )  to  whom  the  lands  were  devised 
over  in  remainder,  brought  this  ejectment 
against  the  appellants,  who  are  th^  heirs 
at  law  of  James  Fisher  the  first  devisee. 
The  District  Court  gave  judgment  in 
favour  of  the  remainder-man  James  Fisher 
the  grandson,  and  an  appeal  was  taken 
by  the  heirs  at  law  to  this  Court. 

Hay,  for  the  appellants,  considered  this 
case  as  fully  decided  by  the  case  of  Hill  v. 
Bnrrow,  in  this  court. (a)  The  question 
presented  by  the  clause  of  the  will  of  the 
testator  in  this  case  is  the  same  which  arose 
in  HiU  V.  Burrow.  The  devises  are  the 
same  in  substance,  and  almost  the  same 
in  words:  in  that  case,  the  limitation  over 
was  *4n  case  my  son  Thomas  Hill  dies 
without  a  lawful  heir;"  in  this,  the  limita- 
tion depends  upon  these  words,  and  if  my 
son  James  Fisher  should  die  without  a  law- 
ful heir:"  the  very  words  used  by  tbe  tes- 
tator, on  the  construction  of  whose  will  the 
case  of  HiU  v.  Burrow  turned. 

G.  K.  Taylor,  for  the  appellee.  Stare 
decisis  is  a  rule  which  I  hold  in  as  much 
respect  as  any  man  in  the  Commonwealth ; 
but  there  are  cases  in  which  it  may  be  nec- 
essary to  depart  from  it : 

lat.  When  there  have  been  decisions 
plainly  contravening  former  decisions,  the 
Court  will  not  carry  them  further  than  im- 
perious necessity  demands. 

2d.  While  the  Courts,  in  deciding  a  case, 
will  respect  principles,  they  will  pare  down, 
by  degrees,  the  authority  of  precedents  till 


(a)3CaU.  M2. 


they  are  brought  to  the  standard  of  common 
sense.  As  a  proof  of  this,  we  may  refer  to 
cases  decided  in  the  time  of  I/ord  Coke  and 
lyevins,  when  the  limitation  of  a  chattel 
was  not  allowed;  those  limitations  are  now 
common. 

3d.  When^there  is  a  political  change  in  a 
country  which  would  render  the  original 
rule  inconvenient,  the  Courts  will  not  con- 
sider themselves  bound  by  it. 

If  this  case  had  arisen  on  a  will  made 
before  the  revolution,  I  should  give  up  the 
subject  as  a  desperate  one.  If  it  had  been 
a  decision  on  a  case  arising  since  the  rev- 
olution, and  a  case  of  land  only,  after  the 
case    of   Tate  v.    Tally,  I  should  approach 

it  with  great  trepidation,  (b) 
561  *If  the  Court  will  look   at  the  will, 

they  will  find  that  the  limitation 
of  the  lands  is  coupled  with  the  bequest  of 
the  slaves  and  personal  estate,  and  under 
the  same  deposing  words.  They  will  find 
that  the  same  verb  (have)  governs  three 
several  nouns,  lands,  slaves,  and  personal 
estate.  It  is  impossible  to  suppose  that 
the  testator  meant  to  dispose  of  his  real 
and  personal  estate  differently.  If  it  can  be 
proven  that  this  would  be  a  good  executory 
devise,  as  it  relates  to  the  slaves,  then  it 
would  follow  that  the  testator  meant  the 
same  thing  as  to  the  lands. 

Here  I  shall  be  opposed  by  the  case  so  of- 
ten resorted  to  of  Forth  v.  Chapman,  (c) 
and  I  admit  that  Lord  Chancellor  Parker 
said  he  would  construe  a  will  one  way  as 
to  realty,  and  another  as  to  the  personalty. 
But  he  expressly  says  that  he  did  it  to 
effectuate  the  general  intention  of  the  tes- 
tator. In  the  present  case,  the  application 
of  the  rule  will  destroy  that  intention.  If 
we  attend  to  the  statement  of  the  case  of 
Forth  V.  Chapman,  we  shall  find  that,  if 
the  Chancellor  had  not  given  that  interpre- 
tation, the  children  could  not  have  taken 
the  land.  Now,  although  the  Courts  will 
be  astute  to  carry  into  effect  the  testator's 
intent,  yet  surely  they  will  not  to  destroy 
that  intent.  In  the  case  of  Forth  v.  Chap- 
man an  estate  for  life  only  was  given  in 
the  first  instance.  The  same  principle 
which  was  adopted  in  that  case  is  recog- 
nised in  Sheffield  v.  L/ord  Orrery,  (d) 

If  there  were  nothing  in  this  case  but 
what  appears  in  Tate  v.  Tally,  I  should  sur- 
render the  cause ;  but  what  I  contend  for, 
is,  that,  there  is  personalty  involved  in 
the  same  devise  with  the  realty,  which 
circumstances  ought  to  give  effect  to  it  as 
an  executory  devise,  and,  as  the  Courts  in 
England  will  construe  devises  as  to  realty 
and  personalty  differently  in  order  to  effect- 
uate the  intention  of  the  testator,  for  the 
same  reason  the  Courts  of  this  country  will 
not  construe  wills  so  as  to  defeat  the  in- 
tention. 

[JUDGE  ROANE  observed,  that  the  same 
doctrine  had  been  contended  for  in  Tate  v. 
Tally;  and  JUDGE  TUCKER  declared  that 
he  could  not  distinguish  this  case  from 
Hill  V.  Burrow,  and  Tate  v.  Tally.] 

Mr.  Taylor,  perceiving  that  the  opinion 
of    the  Court  was  against    him,    observed, 

(b)  8  Call,  3.54. 

(c)  1  P.  Wms.  667. 

(d)  8  Atk.  288. 
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that  he  would  not  press  the  argnment  fur- 
ther. 

Wednesday,  November  18.  Bj  the  whole 
Court,  (consisting  of  JUDGES  FLEMING, 
ROANE,  and  TUCKER,)  the  judgment  of 

the  District  Court  was  reversed. 
562  *JUDGE  TUCKER  expressed  him- 
self as  follows :  ^* Every  point  in  this 
cause  has  been  so  fully  discussed  both  by 
the  bar,  and  the  Court  in  the  case  of  Hill 
V.  Burrow,  (a)  (which  I  cannot  distinguish 
from  this,  except  as  to  the  date  of  the 
will,  which,  in  that  case  was  antecedent  to 
the  act  for  docking  entails),  and  in  the  case 
of  Tate  V.  Tally, (b)  as  to  preclude  all 
further  discussion  upon  them,  without  leav- 
ing the  decisions  of  this  court  in  a  state  of 
perx>etual  fluctuation.  I  am  therefore  of 
opinion  that  the  judgment  be  reversed,  and 
a  judgment  entered  for  the  defendants  in 
the  ejectment. 


Cheshire  v.  Atkinson. 

Tuesday,  November  24. 1807. 

Supersedeaf— To  5tay  Procecdlnss  oo  Judgment  of 
wounty  Court.— A  supersedeas  awarded  by  this 
Court  was  decided  to  have  been  improvidently 
Grraoted.  because  It  went  to  stay  proceeding's  on 
tbe  3udRmentof  aCounty  Ck)urt.  and  not  of  any 
of  the  Superior  Courts  of  Law  or  Equity. 

Wick  ham  moved  to  quash  the  superse- 
deas which  had  been  awarded,  in  this  case, 
to  the  sheriff  of  Cumberland  County  on  the 
second  day  of  the  last  term,  (ante,  p.  210,) 
because  it  had  been  improperly  issued,  and, 
as  he  supposed,  without  a  view  of  the  whole 
case. 

It  appeared,  from  the  record,  that  there 
had  been  an  injunction  in  the  High  Court 
of  Chancery  to  a  judgment  of  the  County 
Court  of  Cumberland ;  that  the  injunction 
had  been  dissolved,  and  afterwards  the  bill 
of  the  complainant  dismissed ;  from  which 
decree  of  dismission  an  appeal  was  granted, 
in  vacation,  by  the  present  Judge  of  the 
Superior  Court  of  Chancery  for  the  Rich- 
mond District;  but  no  supersedeas  was 
awarded  by  him.  The  supersedeas  awarded 
by  this  Court  at  the  last  term,  being  di- 
rected to  the  sheriff  of  Cumberland  and  re- 
straining him  from  further  proceedings  on 
the  judgment  at  law  of  that  Court,  was  in 
effect,  Mr.  Wickham  contended,  the  grant- 
ing of  a  new  injunction  by  this  Court;  be- 
cause it  tied  up  the  sheriff's  hands,  and 
prevented  him  from  levying  the  execution. 
All  that  the  supersedeas  could  have  reached 
were  the  costs  of  the  suit  in  Chancery, 
which  were  decreed  against  the  complain- 
ant, upon  dismissing  his  bill;  the  injunc- 
tion having  been  previously  dissolved,  the 
judgment  at  law,  of  the  Court  of  Cumber- 
land was  left  free  to  operate. 
563  *JUDGE  TUCKER  was  of  opinion 

that  the  supersedeas  had  been  improp- 
erly awarded,  not  only  for  the  reasons 
stated  by  Mr.  Wickham,  but  because  he  did 
not  conceive  the  Supreme  Court  of  Ap- 
peals had  power  to  award  such  a  writ  to 
stay  proceedings  on  a  judgment  or  decree 
of  a  County  Court;  that  being  the  province 
of  the  Superior  Courts  of  Common  Law  and 
Chancery,  within  their  respective  jurisdic- 


(a)  8  Call,  842. 

(b)  8  Call,  854. 


tions.  He  was  therefore  of  opinion  that  the 
supersedeas  be  quashed. 

JUDGE  ROANE  concurred  in  the  opinion 
that  the  supersedeas  had  been  improvidently 
awarded.  He  remarked  that  the  attention 
of  the  Court  had  been  drawn  to  a  mere 
pcint  of  practice,  whether  a  supersedeas 
which  was  merely  auxiliary  to  the  proceed- 
ings of  this  Court,  could  be  awarded  in 
open  Court,  notwithstanding  the  act  of  the 
last  session.  The  record  was  not  opened  at 
the  last  term,  and  the  process,  of  course, 
had  been  awarded  without  due  considera- 
tion. 

JUDGE  FLEMING  concurred. 

By  the  whole  Court  (JUDGE  LYONS 
being  absent,  occasioned  by  indisposition), 
the  supersedeas  was  quashed. 


Fisher's  Executor  v.   Duncan  &   Turnbull. 

November,  1807. 
[8  Am.  Dec.  90K.] 

AMompflt  of  Testator—Statute  of  Llmltatioiis— As- 
•ampalt  of  Executor  as  Bar  Thereto.*— On  tbe  trial 
of  an  issue,  on  the  assumpsit  of  the  testator 
within  five  years,  an  assumpsit  of  his  executor 
cannot  be  fflven  in  evidence,  to  prevent  the  opera- 
tion of  the  act  of  limitations,  (l) 

Bvldenco— Sufficiency— Instruction  by  Courts— The 
sufficiency  of  the  evidence  onght  to  be  left  wholly 
to  the  consideration  of  the  Jury:  and.  in  this  case. 


•Assumpsit  of  Testator— Bvidence  Thereof—^ 

sit  of  Executor.— In  Quarles  v.  Littlepaffe,  2  Hen.  &. 
M.  401.406.  it  was  held,  that  on  a  trial  of  an  issne 
upon  the  assumpsit  of  the  testator,  an  assumpsit  of 
his  executor  cannot  be  firiven  in  evidence  to  estab- 
lish Che  demand.  Judge  Roanb  bases  his  decision 
on  the  principal  case,  saylnsr:  "This  subject  was  so 
fully  discussed  in  the  case  of  Fisher's  Executor  r. 
Duncan  <ft  Turnbull  1  Ben.  «fi  If.  5«3.  that  I  shall  say 
little  more  than  to  refer  to  the  decision  in  that 
case." 

Action  against  Executor— Statute  of  Limitations- 
Evidence  Admissible  as  Bar  Thereto.— Act  of  179S— 
which  makes  it  the  duty  of  the  court  "In  an  acUon 
upon  an  open  account  asrainst  an  executor  or  ad- 
ministrator, to  cause  to  be  expunged  from  such 
account  all  Items  appearing  to  have  been  due  five 
years  before  the  death  of  the  testator  or  Intestate" 
(Rev.  Code,  vol.  1.  p.  167.  S  66)— relates  only  to  open 
accounts  and  does  not  extend  to  settlements  or 
assumptions;  therefore  the  plaintiff,  to  take  his  case 
out  of  the  act  may  srive  in  evidence  an  assumpsit 
of  the  testator  or  intestate,  within  five  years,  to 
pay  a  stated  balance.  Brooke  v.  Shelly,  4  Hen.  & 
M.  266,  268.  269.  basing-  its  decision  upon  the  opinions 
of  Judges  Fleming  and  Tucker  in  the  principal 

Appellate  Practice— Judgment  Twice  Reversed.— See 

foot-note  to  Biggers  v.  Alderson.  1  Hen.  &  M.  64, 
where  the  cases  citing  the  principal  case  on  this 
point  are  collected. 

(1)  See  the  case  of  Quarles*  Administratrix  v. 
Liittlepage  &  Co.  reported  in  vol.  2,  and  the  cases 
there  cited;  where  the  doctrine  is  laid  down  in 
general,  that  on  an  Issue,  on  the  assumpsit  of  the 
testator,  you  cannot  give  the  assumpsit  of  the 
executor  in  evidence. 

tEvldence— Sufficiency— Instruction  by  Court.— It  is 
error  for  the  court  to  undertake  to  Instruct  the 
jury  as  to  the  weight,  or  sufficiency  of  the  evidence 
offered  to  them.  Moore  v.  Chapman,  SHen.  &M. 
266.  citing  principal  case.  To  the  same  effect,  the 
principal  case  was  cited  In  Brooke  v.  Young,  8  Rand. 
114;  note  to  Oay  v.  Moseley,  2  Munf.  546:  note  to 
Christy  v.  Minor.  4  Munf.  436:  foot-note  to  Davis  v. 
Miller,  HGratt.  8;  McVeigh  v.  Allen,  29  Gratt.  60S; 
foot-note  to  Bogle  v.  Sullivant,  1  Call  661 ;  Cornett  v. 
Rhudy.  80  Va.  716:  Tyler  v.  C.  &  O.  R.  R.  Co.,  88  Va. 
394.  13  S.  E.  Rep.  975;  Hickman  v.  JoUes,  9  Wall.  SOS, 
76  U.  S.  651,  19  L..  Ed.  568. 

In  White  v.  Brewing  Co.,  61  W.  Va.  280.  41  S.  E. 
Rep.  181.  itissaid:  "The  learning  of  the  early  courts 
of  Virginia  has  been  towards  the  'scintilla  of  ev- 
idence' rule,  although  in  following  it  repeated  ver- 
dicts may  have  to  be  set  aside  as  contrary  to  the 
decided  weight  and  plain  preponderance  of  the 
evidence.  Keele  v.  Herbert  (Va.),  1  Wash.  188:  Hol- 
lingsworth  v.  Dunbar.  6  Munf.  199:  Fisher's  Ex*r  r. 
Duncan,  1  Hen.  <fi  J/;  668.  8  Am.  Dec.  606:  Martin  v. 
Stover,  2  Call  614.*'    In  this  case  (White  v.  Brewing 
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the  Ooanty  Court  taavine  inatructed  the  Jary, 
that,  "from  the  whole  testimony  before  them  the 
demand  of  the  plaintiffs  was  not  barred  by  the 
act  of  limitations,'*  it  was  determined  that 
the  said  'opinion  of  the  Oonnty  Court  was  erro- 
neons. 

The  principal  questions  decided  in  this 
cause  were,  1st.  Whether  in  an  action  upon 
the  case  against  an  executor  charging  an 
assumpsit  of  the  testator,  and  on  the  plea 
of  non-assumpsit  bj  the  testator  within  five 
jears,  the  repeated  promises  of  the  execu- 
tor, within  five  years,  to  pay  the  debt  could 
be  given  in  evidence  so  as  to  take  the  case 
out  of  the  statute  of  limitations ;  and  2dly . 
How  far  a  Court  may  instruct  the  Jury  as 
to  the  sufBciency  of  evidence. 

The  suit  was  originally  brought  in  the 
County  Court  of  Prince  George,  by  the  ap- 
pellees against  the  appellant,  as  executor 
of  Daniel  Fisher.  The  declaration  con- 
tained five  counts — 1.  Indebitatus  assumpsit 
for  goods  sold  and  delivered  to  the  testator; 
—2.  Quantum  valebant  for  the  same; — 
3.  A  count  for  money  lent  and  advanced, 
paid,  laid  out  and  expended  for  the 
564  testator;— 4.  Quantum  meruit  *for 
meat,  drink,  and  clothes,  furnished 
testator's  son ; — 5.  Insimul  computassent 
between  the  piaintiifs  and  defendant's  tes- 
tator. Plea  non-assumpsit,  by  testator, 
within  five  years. 

On  the  trial  of  the  cause  in  the  County 
Court,  the  plaintiffs  gave  in  evidence  an 
account  of  goods,  Ac.  furnished  the  defend- 
ant's testator;  and  also  an  account  against 
bis  son,  John  Fisher,  for  goods,  Ac,  and 
for  board  and  washing  while  he  was  under 
age,  and  living  with  the  plaintiffs,  in 
their  store,  at  the  testator's  request;  also  a 
letter  from  the  testator  stating  his  objec- 
tions to  these  accounts,  and  submitting 
them  to  the  adjustment  of  Campbell  and 
Wheeler,  or  their  umpire ;  the  deposition  of 
James  Campbell  proving  the  settlement  of 
the  account  after  hearing  both  parties  and 
examining  a  witness;  the  last  item  in 
which  account  is  a  credit  for  some  tobacco, 
on  the  9th  of  January:  Campbell  further 
said,  that  he  did  not  recollect  ever  hearing 
that  the  testator  objected  to  the  settlement, 
but,  on  the  contrary,  he  understood  he 
was  satisfied  with  it.  The  plaintiffs  also 
proceed  that  John  Fisher  was  the  testator's 
son,  and,  whilst  under  age,  lived  in  their 
store  at  his  father's  request. 

After  the  above  evidence  was  given  by 
the  plaintiffs,  the  defendant's  counsel 
moved  the  Court  to  instruct  the  Jury  that 
the  testimony  of  Campbell  did  not  support 
any  one  of  the  counts  in  the  declaration  ; 
but  the  Court  instructed  the  Jury  that  it 
did  prove  the  fifth  count :  the  defendant 
then  moved  the  Court  to  instruct  the  Jury, 
that  as  the  writ  bore  date  the  10th  of 
February,  1799,  and  no  assumption  of  the 
testator  since  the  settlement  had  been 
proved,  the  plaintiffs  were  barred  by  the 
act  of  limitations;  but  the  Court  instructed 


Co.),  it  was  held  that  a  trial  court  commits  no  re- 
versible error  in  instructing-  a  jury  to  find  for  the 
party  in  whose  favor  the  evidence  plainly  and 
decidedly  preponderates:  but.  If  the  material  facts 
are  donbtf al.  and  a  verdict  for  either  party  would 
be  sustained,  the  court  should  not  Instruct  the  jury 
to  find  aealnst  such  party. 

See  further  on  this  subject,  foot-note  to  Bariuf  ▼. 
Reeder.  1  Hen.  A  M.  154,  and  other  notes  in  this  series 
of  reports  there  cited. 


them  that  from  the  whole  testimony  the 
plaintiffs  were  not  barred.  The  defendant 
next  moved  the  Court  to  strike  out  of  the 
account  every  item  which  bore  date  more 
than  five  years  before  the  testator's  death, 
(which  happened  in  December,  1794,  or  Jan- 
uary, 1795,)  which  the  Court  refused  to  do. 
A  separate  exception  was  taken  to  each 
opinion  of  the  Court.  The  plaintiffs  then 
further  proved  that  after  the  death  of  the 
testator,  and  the  qualification  of  his  ex- 
ecutor, their  account  was  compared  with  the 
books  of  the  testator,  on  which  an  account, 
exactly  corresponding  with  theirs,  was 
found:  and  this  being  all  the  evidence, 
the  defendant's  counsel  moved  the  Court 
to  sign  the  bill  of  exception,  which  was 
done  accordingly.  There  was  a  verdict 
and  judgment  for  the  plaintiffs,  from  which 
an  appeal  was  taken  to  the  District 
565  Court  of  Petersburg,  *where  the  same 
was  reversed,  and  the  cause  retained 
for  trial  in  that  Court. 

At  the  trial  in    the    District    Court,    the 
plaintiffs,  after    exhibiting    their   account 
against   the   defendant's    testator,  gave  in 
evidence  the  testimony  of  James  Campbell, 
who  deposed  *^that  sometime  in  November, 
1793,  at  the   desire  of   Col.  Daniel   Fisher, 
the   defendant's   testator    signified    in  his 
letter  of  that  date,  and  agreeable  to  the  sub- 
sequent desire  of  the   parties,    to    wit,  the 
plaintiffs  and  the  said  Daniel    Fisher,  they 
afterwards  met :  Luke  Wheeler  and  himself 
went  into  an  examination  and  settlement  of 
the   account,   debit  and   credit  kept  by  the 
plaintiffs  against  John  Fisher,  and  brought 
into     account     against     the    said    Daniel 
Fisher;     that    the    said  Wheeler    and    the 
deponent  did  then  duly  attend  to  the  allega- 
tions   and   proofs  of  the    parties;    Daniel 
Fisher,  and  Wm.  Cole,  one  of  the  plaintiffs, 
being  both    at    times    personally    present; 
that    he,    the    deponent,    did,    some    time 
afterwards,  in  the  course    of    that   season, 
direct  Mr.  Cole  to  state   the   account,    and 
that  at  that  time  and  now  he  thinks  the  said 
account  as  directed  to  be  stated,  and  the  bal- 
ance, with  interest  thereon,  struck  against 
the    said    Fisher,    was  due    from   the  said 
Fisher  to  the  said  Duncan  &  Turn  bull;  and 
that   he  does   not  remember   that  the  said 
Daniel  Fisher,  in  his    life-time,    ever    ob- 
jected to,  or  complained   of   his  determina- 
tion,   but   the    contrary;  that  he  recollects 
well,  hearing  that  there  were  other  matters 
of  account  between  the  parties ;  he  believes 
they  were  agreed  as  to  them ;  however  they 
were    not  settled  by  him ;  that  he   adjusted 
the    balance  on    the  particular  account  be- 
tween   the   parties,    referred   to  him  about 
December  of    the  year  1793 :  that  he  further 
recollects  giving  hia  opinion,  that   the  said 
Daniel    Fisher  had   been  allowed    too  small 
a  credit  for  a  particular  quantity  of  tobacco, 
and  that  it  appears  the  difference  is  placed 
to  his  credit  in  the   account."     The   plain- 
tiffs also  gave  in    evidence  a  letter  written 
by  the  defendant's   testator,  in    which    he 
agreed  to  refer  his  dispute   with  the   plain- 
tiffs, to  Campbell  and  Wheeler.     They    also 
offered  in  evidence  the  deposition   of   John 
Gholson,  proving  repeated  promises   of  the 
defendant  to  discharge  the  account  in  ques- 
tion, and  the  evidence    of   Walter  M'Indoe, 
that  the  said  account  was  by  him  presented 
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to  the  defendant,  who  compared  it  with  the 
books  of  his  testator,  and  found  it  to  cor- 
respond. To  the  testimony  of  Gholson,  as 
evidence  in  this  cause,  the  defendant  ob- 
jected; but  the  Court  being-  divided  in 
opinion,  on  the  objection,  it  was  permitted 
to   go  in  evidence.     The  defendant's 

566  attorney  *then    moved    the  Court   to 
cause    to  be  expunged   from  the  said 

account,  every  item  thereof  which  appeared 
to  have  been  due  five  years  before  the  death 
of  the  testator :  on  which  motion  the  Court 
were  also  divided  in  opinion,  inasmuch  as 
the  account  bore  date  before  the  act  of 
Assembly,  directing  such  items  to  be 
stricken  out — and  the  said  motion  failed. 
The  Jury  rendered  a  verdict  for  the  plain- 
tiffs for  3451.  2s.  6d.  for  which  sum  the 
Court  gave  judgment,  and  the  defendant 
appealed  to  this  Court. 

G.  K.  Taylor,  for  the  appellant.  In  the 
discussion  of  this  question,  it  will  be  my 
duty  to  contend  that  the  District  Court  did 
right  in  reversing  the  decision  of  the 
County  Court,  and  then  that  it  did  as 
wrong  in  giving  the  judgment  which  it  did. 
Kvery  count  in  the  declaration,  is  a  general 
money  count :  but  the  allegata,  aad  probata, 
did  not  correspond.  Now  I  hold  it  to  be  a 
first  principle  in  pleading  that  if  the  plain- 
tiff have  a  special  case  he  ought  to  declare 
on  it,  and  not  surprise  the  defendant  at  the 
trial  by  giving  evidence  of  a  particular 
transaction  on  a  general  count,  (a)  There 
is  not  a  word  in  the  declaration  about  an 
award,  and  yet  the  reference  to  Campbell 
and  Wheeler,  and  their  award,  were  princi- 
pally relied  on  at  the  trial.  If  it  be  the 
object  of  a  declaration  to  apprize  the  defend- 
ant of  the  cause  of  action,  is  it  possible  that 
he  could  have  had  any  idea  of  the  case  from 
the  charge  brought  against  him? 

The  agreement  being  the  gist  of  the  ac- 
tion should  always  be  declared  on.(b)  In 
our  case  there  were  only  general  money 
counts,  and  yet  an  arbitrament  was  relied 
on  in  evidence.  That  under  such  general 
counts  you  cannot  give  the  special  matter 
in  evidence,  has  not  only  been  decided  in 
Kngland,  but  by  the  Courts  of  our  own 
country,  (c)  So  far  the  County  Court  acted 
erroneously  in  permitting  evidence  on  the 
general  counts. 

In  the  next  point  the  County  Court  also 
erred.  Instead  of  instructing  the  Jury 
specifically  on  the  application  of  the  act  of 
limitations,  they  say,  that,  under  all  the 
circumstances,  the  act  was  no  bar.  Now  it 
is  well  known  that  a  Court  cannot  instruct 
the  Jury  on  a  matter  of  fact,  or  as  to  the 
weight  of  evidence. 

Having  demonstrated    that    the    District 

Court  did  right    in  reversing  the  judgment 

of  the  County  Court,  I  proceed  to  shew  that 

they  did  wrong    in  the  opinion  which  they 

gave. 

567  *Every    charge    in    the  declaration 
is  against  the  defendant  on  a  promise 

of  his  testator;  and  yet  all  the  evidence 
goes  to  prove  a  promise  by  the  defendant 
himself.  All  the  books  lay  it  down  that  the 
pJainti£f   must  make  out  his   title    as    laid 


(a)  1  Esp.  N.  P.  139,  140. 

(b)  lb.  188. 

(c)  1  Call,  289,  Wood  v.  Luttrell.    Judge  Pbndlib- 
TON'S  opinion.    2  Wash.  172.  Overton,  &c.  v.  Hudson. 


in  his  declaration,  (d)  In  a  case  in  Salkeld, 
(e)  where  the  executor  brought  a  suit  stat- 
ing a  promise  to  the  testator,  he  was  not 
permitted  to  give  in  evidence  a  subsequent 
promise  to  himself  in  order  to  take  the  case 
out  of  the  statute  of  limitations.  It 
appears  equally  strong  and  plain,  that 
where  an  executor  is  sued,  and  the  plaintiff 
charges  a  promise  by  the  testator,  he  can- 
not give  in  evidence  a  promise  by  the  exec- 
utor himself.  And  that  such  evidence 
ought  not  to  be  admitted,  will  be  more  appar- 
ent, when  it  is  considered  that  the  defend- 
ant could,  by  no  plea,  put  the  fact  in  issue. 
He  could  not  have  pleaded  that  he  did  not 
assume,  because  he  was  not  charged  with 
an  assumpsit.  He  was  compelled  to  answer 
to  the  charge  as  laid  in  the  declaration,  (f) 
Now  if  the  plaintiff,  without  suggesting-  a 
fact,  may  go  into  proof  of  it,  and  the  de- 
fendant cannot  put  his  defence  in  issue  by 
any  plea,  then  the  plaintiff  is  in  a  better 
situation  than  the  defendant. 

Again,  it  is  an  invariable  rule  of  law 
that  an  executor,  by  his  own  promise,  can- 
not bind  the  assets  of  his  testator.  If  he 
were  to  give  his  bond  for  a  debt  due  from 
the  testator,  nobody  would  think  of  sning* 
him  as  executor.  For  the  same  reason,  his 
promise  will  not  bind  the  estate  of  his 
testator,  but  his  own  estate  only.(g)  In 
the  case  of  Wheeler  v.  Collier  just  cited, 
it  is  expressly  laid  down,  that  the  adminis- 
tratrix by  her  assumpsit,  had  made  the  debt, 
due  from  her  intestate,  her  own,  and  that 
judgment  should  be  of  her  own  proper 
goods.  In  the  other  cases,  I  admit,  that  the 
general  scope  of  the  decisions  have  been 
overturned,  because  they  go  to  say,  that 
a  legacy  may  be  recovered  in  a  Court  of 
Law.  But  all  those  cases  affirm,  and  there 
is  not  a  dictum  to  the  contrary,  that  an  exec- 
utor, by  his  assumpsit,  cannot  bind  the 
estate  of  his  testator.  The  District  Court, 
therefore,  erred  in  permitting  evidence  to 
go  to  the  Jury  which  could  only  have  pro- 
duced a  judgment  binding  on  the  executor 
individually,  when  the  charge  as  laid  in  the 
declaration,  if  supported,  would  only  have 
bound  the  estate  of  the  testator.  The  rea- 
son of  the  law,  in  declaring  that  the  execu- 
tor by  his  own  promise  cannot  bind  the 
estate  of  his  testator,  is  obvious.  If  it 
were  not  so,  a  fraudulent  executor  by  com- 
bining with  creditors,  or  an  improvident 
one,  might  ruin  any  estate.  To  guard 
against  both  those  cases,  the  law  has 
563  wisely  ^provided  that  the  promise  of 
an  executor  shall  only  bind  himself ; 
and  for  his  security,  the  undertaking  must 
be  in  writing. 

On  the  next  point — the  Court  were  moved 
to  instruct  the  Jury  to  expunge  all  the 
items  of  the  account,  which  bore  date  over 
five  years :  the  Judges  were  divided  in  opin- 
ion, because  the  case  arose  before  the  act 
of  Assembly  passed,  making  this  the  duty 
of    the    Court,  (h)      The    true    inquiry    is. 


(d)  1  Esp.  140. 


e)  1  Salk.  28,  Dean  v.  Crane— reported  more  fully 
in2Ld.  Raym.  1101,  under  the  name  of  Oreen  v. 
Crane. 

(f)  See  1  Esp.  146. 

(ff)  Cro.  Eliz.  91,  Trewinian  v.  Howell:  lb.  408. 
Wheeler  v.  Collier;  Cowp.  284,  Atkins  &  wife  v.  Hill; 
lb.  299,  Hawkes  and  wife  y.  Saunders. 

(h)  This  act  passed  in  1792.  See  Rev.  Code.  vol.  1, 
c.  92,  s.  50,  p.  107. 
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whether  the  act  affects  the  rigrhts  of  the 
partieB,  or  only  gives  a  new  remedy.  For 
a  century  or  more  it  has  been  the  law  of 
this  country,  that  if  a  man  did  not  bring 
such  action  within  five  years,  he  was 
barred.  It  is  true  that  the  defendant  might 
not  avail  himself  of  the  operation  of  the 
act;  but  the  plaintiff  brought  his  action 
at  his  peril ;  now  the  law  directs  the  Courts 
to  do,  what  was  before  the  privilege  of 
the  defendant.  How  does  this  affect  the 
rights  of  the  plaintiff,  when  his  remedy  was 
gone  before?  This  distinction  brings  the 
case  witnin  the  reasoning  of  JUDGE 
ROANE  inGaskins  v.  The  Commonwealth. 
(a)  The  uniform  practice  has  been,  where 
rights  are  not  affected  and  only  a  new 
remedy  given,  to  permit  the  law  to  operate 
upon  the  case. 

Hay,  for  the  appellees,  observed,  that  it 
always  gave  him  serious  concern  to  reflect 
upon  the  prospect  of  the  first  principles  of 
moral  obligation  being  sacrificed  to  the 
forms  of  law. 

As  to  the  judgments— that  of  the  District 
Court  was  wrong,  because  it  is  believed 
that  the  promise  of  an  executor  to  pay  can- 
not be  given  in  evidence  to  support  a  dec- 
laration charging  a  promise  by  the  testator ; 
but  the  judgment  of  the  County  Court  was 
right.  If  proof  of  the  promise  of  the  exec- 
utor had  been  given  in  evidence  merely  to 
shew  the  justice  of  the  debt,  it  would  have 
been  proper.  In  general  the  promise  of  an 
executor  may  be  relied  on  as  proof  of  the 
existence  of  the  debt:  but  here,  unfortu- 
nately it  was  introduced  to  take  the  case 
ont  of  the  statute  of  limitations. 

But  we  are  told  that  whenever  the  title  of 
the  plaintiff  depends  upon  a  special  con- 
tract, he  must  state  the  contract  in  his  dec- 
laration. Agreed :  but,  in  this  case  there 
was  no  special  contract.  The  testator  of 
the  appellant  had  an  account  with  the  ap- 
pellees for  a  larger  sum,  and  in  that  account 
there  was  one  item  for  advances  made  to 
his  son ;  he  doubted  whether  he  ought  to 
pay  that  sum,  but  agreed  that  if  Campbell 
and  Wheeler  should  say  it  was 
569  *right,  he  would  pay  it;  on  their 
opinion,  he  entered  the  amount  in 
his  own  books.  As  to  his  general  account, 
he  stood  as  any  other  person  having  deal- 
ings with  his  merchant,  and  there  was  no 
special  contract  in  relation  to  his  son. 
After  this  exposition  of  facts,  where  is 
the  necessity  of  resorting  to  so  much  law- 
learning?  Before  the  law  was  itftroduced 
with  respect  to  special  contracts  it  ought  to 
have  t>een  shewn  that  one  existed  in  this 
case.  There  was  no  more  special  contract 
than  there  would  be  in  a  case  where  a  man 
deals  in  a  store,  and  differing  with  his 
merchant  as  to  the  price  of  a  particular 
article,  they  agree  to  refer  it  to  men.  The 
right  of  the  merchant  does  not  arise  from 
the  reference,  but  from  his  customer's  hav- 
ing purchased  the  article  from  him.  So,  in 
this  case,  the  claim  of  Duncan  &  TurnbuU 
did  not  arise  from  .the  reference  to  Camp- 
bell and  Wheeler:  their  right  existed  before ; 
and  their  claim  is  founded  on  the  moral 
obligation  of  Fisher  to  provide  for  his  son. 
The   reference    is    merely   evidence  of  the 

(a)  1  Call,  19& 


claim ;  Fisher  having  only  doubted  of  his 
obligation  to  pay. 

The  County  Court,  says  Mr,  Taylor,  did 
wrong  in  instructing  the  Jury  that  the  act 
of  limitations  was  no  bar.  The  defendant 
made  a  wrong  motion,  and  the  <:ourt  in 
overruling  it,  went,  perhaps  too  far.  The 
Court  gave  their  opinion  predicated  on  facts 
as  stated  by  the  parties :  there  was  no  as- 
sumption of  facts  on  the  part  of  the  Court. 
It  seems  rather  unfair  for  the  defendant  to 
put  the  Court  in  motion  by  making  a  wrong 
application,  and  then  to  object  to  their 
judgment  because  they  had  gone  too  far. 
The  facts  were,  that  the  writ  issued  in 
1799;  the  testator  died  in  1794  or  1795,  and 
immediately  before  his  death  this  item  was 
entered  on  his  books.  Now  the  Court,  in 
saying,  that  from  the  whole  testimony  be- 
fore them  the  act  of  limitations  was  no  bar, 
only  meant  to  speak  in  reference  to  the  facts 
agreed  by  the  parties.  There  were  no  facts 
to  be  disputed.  The  plaintiffs  had  stated 
facts  in  their  declaration,  and  the  defend- 
ant had  agreed  a  case  as  stated  in  tiie  bill 
of  exceptions.  The  Court  never  meant  to 
decide  facts ;  they  only  decided  on  the  facts 
admitted  by  the  defendant  himself.  They 
only  say  to  the  defendant,  **assuming  the 
facts  as  you  admit  them,  your  act  of  limita- 
tion is  no  bar." 

On  the  motion  to  strike  out  of  the  ac- 
count all  items  of  more  than  five  years 
standing,  the  Court  refused  to  accede ;  and 
they  refused  on  a  principle  which  has 
570  been  fully  ^sanctioned  by  this  Court 
in  Elliot's  executor  v.  Lyell.  (b) 
Now  the  Court  is  asked  to  apply  this  law 
to  a  case  which  existed  before  the  law 
passed.  In  that  case  it  was  expressly  de- 
cided that  the  law  must  act  prospectively 
only.  If  the  law  affected  the  obligation  of 
private  contracts  it  would  be  unconstitu- 
tional: there  is  no  legislative  power  to  pass 
such  a  law.  But  admitting  this  dangerous 
doctrine,  the  present  case  is  completely 
taken  out  of  the  operation  of  this  law,  by 
Fisher's  acknowledging  all  the  items  of  the 
account  except  so  far  as  related  to  his  son ; 
on  the  same  principle  that  the  slightest 
acknowledgment  will  take  a  case  out  of  the 
statute  of  limitations.  A  creditor  is  not 
bound  to  sue  when  his  debtor  will  keep  a 
debt  alive  by  repeated  promises  to  pay.  It 
is  unnecessary  to  answer  many  of  the  argu- 
ments of  Mr.  Taylor,  because  we  differ  so 
materially  as  to  the  facts. 

G.  K.  Taylor,  in  reply.  The  cause  has 
been  n^uch  narrowed  by  the  course  which 
Mr.  Hay  has  thought  proper  to  take.  The 
question  is  not  whether,  in  strict  morality, 
the  defendant  ought  to  have  pursued  the 
course  he  did,  but  whether  the  law  would 
bear  out  the  plaintiffs  and  sustain  their 
judgment. 

It  having  been  admitted  that  the  District 
Court  erred,  it  is  only  necessary  to  look 
into  the  conduct  of  the  County  Court.  On 
that  point  I  see  no  reason  to  vary  the  argu- 
ment already  made.  But  it  is  said,  by  Mr. 
Hay  that  there  was  no  special  agreement. 
Is  there  any  question  on  this  point?  If 
there  be  many  circumstances  which  may  be 
inquired  into  under  a  general  money  count, 
and    one    only    which    requires   a    special 
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count,  will  the  Court  permit  the  plaintiff  to 
go  into  evidence  as  to  that  circumatance 
unless  he  had  introduced  it  by  a  special 
count?  Certainly  not.  The  only  inquiry 
then  is,  whether  this  transaction  relating  to 
the  item  on  account  of  Fisher's  son,  was  a 
special  agreement  or  not.  Did  Fisher  ac- 
knowledge that  he  owed  that  sum?  No.  On 
the  contrary,  they  referred  it  to  Campbell 
and  Wheeler.  If  this  special  circumstance 
had  been  stated,  the  executor  might  have 
shewn  that  the  award  was  not  binding. 
This  was  not  a  general  promise  to  pay. 
How  does  it  appear,  that  this  reference  was 
only  evidence  of  a  pre-existing  debt?  There 
is  no  evidence  of  the  debt  but  what  appears 
from  the  award  of  the  arbitrators. 

The  entry  on  the  books  of  the  testator 
has  no  eCFect,  because  the  Court  did  instruct 
the  Jury  that  the  evidence  of  Campbell  sup- 
ported the  last  count  in  the  declara- 
571  tion,  before  *any  other  evidence  wan 
introduced.  This  was  a  distinct 
point.  The  last  exception  taken,  was  as  to 
proof  of  the  entry  on  the  books.  Each  ex- 
ception was  separate  and  distinct ;  and  the 
question  before  this  Court  is,  not  whether 
taking  all  the  evidence  together  the  County 
Court  did  right,  but  whether  their  decision 
was  right  on  each  distinct  proposition?  It 
does  appear  from  the  decision  of  the  County 
Court,  that  under  a  charge  for  meat,  drink, 
&c.  furnished  to  the  testator's  son,  it  would 
be  proper  to  give  evidence  of  an  arbitra- 
ment I 

But  it  was  unfair,  says  Mr.  Hay,  to  lead 
the  Court  into  an  error,  and  then  object  be- 
cause they  had  gone  too  far.  Take  the 
facts  as  stated  by  the  counsel :  and  whether 
the  Court  were  deluded  by  the  counsel  in 
giving  improper  instructions  or  not,  the 
effect  would  be  the  same.  No  assumpsit, 
by  Daniel  Fisher,  within  five  years  was 
proved.  The  writ  was  issued  in  February, 
1799 ;  the  settlement  was  made  by  Campbell 
in  December,  1793,  or  January,  1794:  more 
than  live  years  and  one  month.  The  in- 
quiry is  not,  whether  the  counsel  led  the 
Court  into  an  error,  but  whether  the  Court 
did  right  on  the  facts  submitted.  .  When  did 
the  right  to  sue  on  the  award  commence? 
The  moment  it  was  rendered.  When  was 
it  rendered?  In  December,  1793,  or  Janu- 
ary, 1794.  How  then  could  the  Court  say 
that  the  act  of  limitations  did  not  run? 
Admitting  the  facts  to  have  been  improp- 
erly stated  by  counsel,  how  is  the  Court 
warranted  in  saying,  from  the  facts,  the 
statute  of  limitation  was  no  bar?  If  they 
undertook  to  decide  the  facts,'  they  en- 
croached on  the  province  of  the  Jury. 

As  to  striking  out  the  items  over  five 
years'  standing,  it  will  be  recollected  that 
I  stated  before,  if  it  were  to  affect  the  rights 
of  the  parties,  the  law  would  not  apply :  but 
if  the  remedy  only,  it  would :  and  I  offered 
reasons  why  I  did  not  think  the  act  on  that 
subject  changed  the  pre-existing  law. 

JUDGE  TUCKER.  On  the  trial  of  this 
cause  in  the  County  Court  of  Prince  George, 
the  plaintiffs  gave  in  evidence  an  account 
of  goods,  &c.  furnished  the  testator,  and 
also  an  account  against  his  son  John,  then 
under  age,  for  goods,  &c.  and  for  board  and 
washing  while  he  was  with  them  in  their 
store,  at  the    testator's   request:  as   also   a 


letter  from  the  testator,  stating   his  objec- 
tions to  those  accounts,  and  submitting'  him- 
self to  the    arbitrament  of    Campbell    and 
Wheeler,  or  their  umpire:  thedeposi- 

572  tion  of  *James  Campbell  proving  the 
settlement  and  adjustment  of  the  ac- 
count, after  hearing  both  parties,  and  mak- 
ing some  necessary  inquiries  of  a  witness ; 
the  last  article  in  this  account  is  a  credit  for 
nine  hogsheads  of  tobacco,  dated  January 
19,  1794.  Campbell  further  said,  that  he 
does  not  recollect  ever  hearing  that  the 
testator  objected  to,  or  complained  of  the  de- 
termination, but,  on  the  contrary,  he  under- 
stood he  was  satisfied  and  acquiesced  in  the 
settlement.  They  also  proved  that  John 
Fisher  was  the  testator's  son,  and  whilst 
under  age  lived  in  the  plaintiffs'  store,  at 
the  testator's  request. 

The  declaration  contained  five  counts — 1. 
For  indebitatus  assumpsit  for  goods  sold. 
— 2.  Quantum  valebant  for  the  same. — 3, 
For  money  lent,  advanced,  paid,  laid  out 
and  expended  for  testator. — 4.  Quantum 
meruit  for  meat,  drink,  and  clothes  fur- 
nished his  son. — 5.  Inwmul  computassent 
between  plaintiffs  and  the  testator.  Plea 
non-assumpsit  infra  quinque  annos. 

The  plaintiffs  having  given  the  above 
evidence,  the  defendants  moved  the  Court 
to  instruct  the  Jury  that  the  testimony  of 
James  Campbell  did  not  prove  any  one  of 
the  counts  in  the  declaration :  but  the  Court 
instructed  the  Jury  that  it  did  prove  and 
support  the  fifth  count :  the  defendants  then 
moved  the  Court  to  instruct  the  Jury  that 
the  writ  bears  date  February  10,  1799,  and 
that  no  assumpsit  of  the  testator  being 
proved  after  the  settlement,  the  plain- 
tiff is  barred  by  the  act  of  limitations;  but 
the  Court  instructed  them  that  from  the 
whole  testimony  the  plaintiffs  were  not 
barred.  The  defendants  then  moved  the 
Court  to  strike  every  item  out  of  the  account 
which  bore  date  more  than  five  years  before 
the  testator's  death,  which  was  in  Decem- 
ber, 1794,  or  January,  1795,  which  the  Court 
refused  to  do.  To  each  of  their  decisions, 
an  exception  was  taken— The  plaintiffs  then 
further  proved  that  after  the  death  of  the 
testator,  and  the  qualification  of  the  defend- 
ants, as  executors,  they  compared  the  books 
of  their  testator  with  the  plaintiff's  ac- 
count, and  found  the  account  to  correspond, 
and  this  being  all  the  evidence,  the  defend- 
ants moved  the  Court  to  sign  the  bill  of  ex- 
ceptions (in  which  all  the  above  matters  are 
stated)  which  was  done  accordingly.  There 
was  a  verdict  and  judgment  for  the  plain- 
tiffs—from which  there  was  an  appeal  to 
the  District  Court  of  Petersburg,  where  the 
same  was  reversed,  and  the  cause  retained 
there  for  a  new  trial  which  was  had,  and  a 
verdict  and  judgment  there,  also,  for  the 
plaintiffs,    from   which    there    is    an 

573  appeal  *to   this  Court.     I   shall   con- 
sider   the    exceptions    taken    in    the 

County  Court. 

1.  The  testimony  of  James  Campbell,  is 
objected  to  as  not  proving  any  of  the  five 
counts  in  the  declaration.  Now  that  testi- 
mony must  be  taken  in  conjunction  with 
Daniel  Fisher's  letter,  and  the  account  ex- 
hibited and  settled  by  himself  and  Mr. 
Wheeler,  after  an  examination  of  the  items 
both  of  debit  and  credit  in  the  presence  of 
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the  parties;  and  so  taken,  in  xaj  opinion 
was  proper  evidence  to  be  admitted  to  prove 
every  count  in  the  declaration.  For  there 
is  a  wide  distinction  between  a  debt  arising^ 
from  an  award ;  as  where  a  man  has  an  un- 
certain claim  af^ainst  another  for  damages 
in  consequence  of  a  tort — and  a  debt  sub- 
sisting before  the  reference  to  arbitrators, 
but  made  certain  and  conclusive  by  their 
award,  as  in  the  present  case;  where  the 
obligation  of  the  father  to  pay  for  the  board 
and  clothing  of  his  infant  son,  whom  he 
had  in  a  special  manner  procured  the  plain- 
tiffs to  receive  into  their  store,  upon  the 
same  terms  as  they  had  received  the  son  of 
another  friend,  was  to  all  intents  and  pur- 
poses as  binding  upon  him  before  the  ref- 
erence, as  after  the  settlement  made  by 
the  referees.  Daniel  Fisher's  own  letter 
states  no  other  objection  to  their  accounts, 
which  had  been,  as  appears  from  that  let- 
ter, in  other  respects  settled.  There  was 
therefore  no  ground  for  the  objection  to 
Campt>eir8  testimony,  which  was,  I  think, 
very  properly  admitted. 

2.  The  second  objection  is,  that  the  Court 
instructed  the  Jury,  that  upon  the  whole 
testimony  the  account  is  not  barred  by  the 
statute  of  limitations.  If  the  bill  of  excep- 
tions had  stopped  here,  and  it  had  not  af- 
terwards appeared  that  other  evidence  was 
offered  to  the  Jury,  viz.  that  since  the  tes- 
tator's death,  the  executors  had  compared 
the  account  proved  by  Campbell,  with  their 
testator's  books,  and  found  it  to  correspond 
therewith,  I  should  have  thought  this  ex- 
ception fatal.  But  we  are  not  to  garble  a 
bill  of  exceptions,  and  to  consider  each 
point  in  it,  as  if  the  Jury  had  been  in- 
stantly sent  from  the  bar,  and  had  found  a 
verdict  accordingly — but  we  are  to  take  the 
whole  matter  therein  stated  together,  and 
taking  this  latter  piece  of  testimony  with 
the  former;  and  considering  that  from  the 
date  of  the  last  item  in  the  account  to  the 
day  of  the  emanation  of  the  writ,  was  ex- 
actly one  month  only,  over  five  years ;  and 
that  the  testator  lived  twelve  months,  or 
near  it,  after  the  date  of  that  item,  the  Jury 
might  well  presume  that  entry  in  the  tes- 
tator's own  books  to  have  been  made  within 

the  five  years,  and  were  warranted  also 
574  in  presuming  such  an  entry,  *as  an  as- 
sent \o  the  justice  of  the  account,  and 
a  direction  to  his  executors  to  pay  it.  For 
Jurors  are  not  bound  to  draw  strict  conclu- 
sions only,  from  facts,  but  may  and  ought 
to  draw  such  legal  conclusions  from  them 
as  may  contribute  to  the  advancement  of 
justice.  Taking  then  this  last  piece  of  tes- 
timony with  what  had  preceded ;  and  con- 
sidering the  Jury  as  acting  under  the 
Court's  instruction  upon  the  whole  evidence 
together,  and  not  piecemeal,  I  incline  to 
think  the  objection,  which  would  otherwise 
have  been  fatal,  is  cured. 

3.  The  third  exception  to  the  Court's 
opinion  is,  because  they  did  not  strike  out 
every  item  in  the  account,  the  date  of  which 
was  five  years  previous  to  the  testator's 
death,  pursuant  to  the  act  of  1792,  c.  92, 
B.  56.  But  that  clause  relates  to  open  ac- 
counts, only.  It  was  a  necessary  and 
proper  provision  to  guard  against  the  nu- 
merous claims  which  have  heretofore  been 
brought  against   the  estate  of  persons  de- 


ceased, upon  such  accounts.  But  here  was 
evidence  of  an  actual  settlement  between 
the  parties  within  one  year  before  his 
death.  I  therefore  think  the  Court  very 
properly  rejected  the  motion.  And  upon 
the  whole,  that  the  judgment  of  the  County 
Court  was  substantially  right.  Conse- 
quently that  the  District  Court  erred  in  re- 
versing it— and  for  that  cause  the  judg- 
ment of  reversal  ought  itself  to  be  reversed, 
and  the  judgment  of  the  County  Court 
affirmed. — The  last  judgment  of  the  District 
Court  is  unnecessary,  under  this  view  of  the 
subject,  to  be  discussed. 

JUDGE  ROANE.  The  issue  joined  in 
this  cause  being  upon  the  plea  of  non-as- 
sumpsit by  the  testator  within  five  years,  the 
admission  of  Gholson's  testimony  proving 
repeated  promises  by  the  executor  in  the 
years  1788,  and  1789,  in  order  to  take 
the  case  out  of  the  statute,  was  clearly 
erroneous.  On  this  ground  alone  the  judg- 
ment of  the  District  Court  must  be  re- 
versed; and  it  is  unnecessary  to  decide 
absolutely  upon  the  other  points  made 
by  the  bill  of  exceptions  in  the  District 
Court:  I  will,  however,  state  m3'  present 
impressions  respecting  them. 

With  respect  to  the  letter  of  Fisher  and 
the  deposition  of  Campbell,  I  am  not  at 
present  prepared  to  say  that  they  were  not 
admissible  under  the  fifth  count  in  the  decla- 
ration; the  insimnl  computassent.  The 
cause  of  action  arose  independently  of  the 
reference  to  Campbell  and  Wheeler,  and 
that  reference  was  only  to  adjust  a  disputed 
Hem.  The  parties  accounted  to- 
575  gether,  in  relation  *to  that  item,  but 
in  so  doing  they  agreed  to  call  in 
third  persons  to  state  the  account  between 
them.  On  the  authority  of  a  passage  in 
Buller,  129,  I  think  it  is  not  necessary  that 
both  the  parties  should  personally  account 
together  in  order  to  maintain  this  action: 
but  the  evidence  in  this  case  shews  that 
both  parties  were,  at  times,  present  at  the 
settlement,  and  that  Daniel  Fisher  appeared 
satisfied  therewith.  There  can  be  no  pre- 
tence that  the  defendants  could  have  been 
surprised  with  this  evidence,  because  as 
well  the  account  exhibited  in  the  County 
Court  as  that  exhibited  in  the  District 
Court,  refer  to  the  item  in  question  as  hav- 
ing been  settled  by  Campbell;  and  it  was 
also  proved  in  the  trial  in  the  County  Court 
that  an  account  exactly  corresponding 
therewith  was  stated  on  the  books  of  the 
testator :  the  defendants  were  therefore  suffi- 
ciently apprized  that  this  testimony  would 
be  exhibited. 

With  respect  to  the  last  point  made  in  the 
bill  of  exceptions,  respecting  the  expunging 
of  all  items  of  more  than  five  years'  stand- 
ing before  the  testator's  death,  I  am  not 
satisfied  that  the  decision  in  the  case  of 
Gaskins  v.  The  Commonwealth, (a)  would 
warrant  its  being  done  in  the  case  before 
us.  That  limitation  of  time  had  run  out, 
in  relation  to  many  of  the  items  in  the  ac- 
count prior  to  the  passage  of  the  act,  and 
whereas,  before  the  passage  of  the  act,  it 
depended  on  the  will  of  the  defendant  to 
plead  the  statute,  (a  defence  often  not  re- 
sorted to, )  it  became,  after  this  act  was 
passed,  imperiously   the    duty  of  the  Court 
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to  expunge  the  items.  This  would  seem  to 
aifect  the  existing  rights  of  the  plaintifiPs, 
and,  perhaps,  bring  this  case  within  the 
reason  of  the  decision  in  Elliott's  Execu- 
tor V.  Lijell;(a)  upon  this  point,  however,  I 
'  have  formed  no  conclusive  opinion. 

The  County  Court  also  erred  in  their  judg- 
ment. In  the  trial  there,  the  defendant 
moved  the  Court  to  instruct  the  Jury,  that 
as  the  writ  bore  date  the  10th  of  February, 
1799,  and,  as  no  assumption  by  Daniel 
Fisher  was  proven  after  the  settlement  by 
Campbell,  (which  was  before  the  1st  of 
January,  1794,)  the  demand  was  barred  by 
the  act  of  limitations;  but  the  Court  in- 
structed the  Jury,  on  the  contrary,  that, 
from  the  whole  testimony  before  them  the 
demand  was  not  barred. 

There  was  no  testimony  before  them  which 
warranted  such  an  opinion.  The  plain- 
tiffs, it  is  true,  proved  that,  after  the  testa- 
tor's death,  his  books  were  compared  with 
the  account  and  found  to  correspond,  and 
this  is  stated,  (together  with  other  evi- 
dence not  pertinent  to  this  point, )  to  be  all 
the  testimony  exhibited  in  the  cause ; 
576  —but  *this  last  testimony  certainly 
does  not  prove  an  assumption  by  the 
testator  within  five  years  from  the  time  of 
suing  the  writ,  unless  the  plain tifPs  had 
further  proved  that  this  entry  was  made 
within  the  limitation  aforesaid.  It  may 
have  been  made,  for  anything  that  appears, 
more  than  five  years  before  the  suing  of 
the  writ;  and,  if  the  fact  be  otherwise,  it 
is  the  fault  of  the  plaintiff  that  he  did  not 
shew  it; — but,  on  the  contrary,  the  Court 
has  admitted  that  no  assumption  was  proven 
after  the  settlement  by.  Campbell.  It  was 
proved  in  the  trial  before  the  District  Court 
that  the  testator  had  died  more  than  five 
years  before  the  date  of  the  writ,  viz.  in 
January,  1794.  It  is  true  that,  in  the  trial 
before  the  County  Court,  (whose  judgment 
I  am  now  examining,)  it  is  stated  in  the 
bill  of  exceptions  that  this  death  was  proved 
to  have  taken  place  in  December,  1794,  or 
January,  1795;  but  this  may  possibly  be  a 
mistake,  and  may  have  arisen  from  the  pro- 
bat  of  Daniel  Fisher's  will  having  been 
previously  shewn  to  have  taken  place  at  the 
last  mentioned  period,  viz.  in  January, 
1795.  This  is  the  only  ground  whereon  to 
reconcile  the  conflicting  opinions  of  the 
two  Courts  as  to  the  point  in  question.  But 
be  this  matter  as  it  may,  if  the  entry  in  the 
testator's  books  is  relied  on  to  take  the  case 
out  of  the  statute,  that  entry  should  have 
been  shewn  to  have  been  made,  or  acknowl- 
edged, within  five  years  before  the  date  of 
the  writ. 

It  is  said  that  the  Jury  should  have  been 
permitted  to  infer  an  assumption  within  five 
Tears,  from  the  mere  existence  of  the  entry 
in  Daniel  Fisher's  books.  While  this  posi- 
tion is  not  admitted,  because  the  Jury 
ought  to  have  had  some  evidence  of  an  as- 
sumption within  five  years,  the  County 
Court  certainly  erred  in  undertaking  to  say, 
and  instruct  the  Jury,  that,  from  this,  or 
any  other  evidence  in  the  cause,  the  de- 
mand was  not  barred. 

My  opinion,  therefore,  is  that  both  judg- 
ments be  reversed. 

JUDGE    FLEMING.     There   can    be   no 


(a)  8  Call.  268. 


doubt,  I  think,  that  the  District  Court  erred 
in  permitting  evidence  to  go  to  the  Jury  to 
prove  an  assumpsit  of  the  executor  in  an 
action  founded  on  the  assumpsit  of  his  tes- 
tator; the  assumpsit  of  the  former  being 
no  part  of  the  issue  between  the  parties. 
This  seems  sufficient  error  for  reversing  the 
judgment  of  the  District  Court. 

With  respect  to  the  judgment  of  the 
County  Court,  it  seems  to  me  that  the  fifth 
count  in  the  declaration  is  well 
577  *supported  in  the  evidence,  and,  there- 
fore, the  objection  of  the  defendant's 
counsel  that  the  testimony  did  not  main- 
tain a  single  count  is  unfounded:  nor  did 
the  Court  err  in  refusing  to  expunge  every 
item  in  the  account  of  more  than  five 
years'  standing ;  because  the  testator,  not 
long  before  his  death,  by  his  letter  of  the 
16th  of  November,  1793,  acknowledged  that 
he  had  settled  his  accounts  with  the  plain- 
tifi^s,  and  complained  of  no  article,  except 
that  he  thought  himself  overcharged  with 
the  board  and  other  expenses  of  his  son, 
John  Fisher,  who  had  lived  in  the  store 
of  the  plaintifi^s,  which  he  submitted  to 
the  arbitrament  of  Messrs.  Campbell  and 
Wheeler,  or  their  umpire.  But  it  appears 
to  me  that  the  County  Court  erred  in  hav- 
ing instructed  the  Jury,  that,  *'from  the 
whole  testimony  before  them,  the  demand 
of  the  plaintiffs  was  not  barred  by  the  act 
of  limitations;"  which  I  conceive  to  have 
been  an  improper  interference,  and  an  in- 
fringement on  the  privileges  of  the  Jury, 
whose  right  it  was  to  judge  of  the  suffi- 
ciency or  insufficiency  of  the  evidence  ad- 
duced to  establish  any  fact  or  facts  in  issue 
before  them ;  the  province  of  the  Court  be- 
ing to  see  that  all  proper  evidence  offered 
(and  none  other)  be  submitted  to  their  con- 
sideration ;  without  saying  what  effect 
such  evidence  ought   to  have  in  the  cause. 

The  opinion  of  the  Court  is  that  the  judg- 
ment of  the  District  Court  is  erroneous  in 
permitting  the  deposition  of  John  Gholson 
to  go  as  evidence  to  the  Jury,  to  prove  an 
assumpsit  of  John  Fisher,  one  of  the  execu- 
tors of  Daniel  Fisher ;  because  an  assumpsit 
of  an  executor  cannot  be  given  in  evidence 
on  the  trial  of  an  issue  on  the  assumpsit  of 
this  testator  within  five  years. 

The  judgment  is  therefore  to  be  reversed 
and  annulled,  and  this  Court  proceeding  to 
give  sjich  judgment  as  the  said  District 
Court  ought  to  have  given,  a  majority  of 
the  Court  is  of  opinion  that  the  County  Court 
erred  in  instructing  the  Jury,  that,  **from 
the  whole  testimony  before  them  the  de- 
mand of  the  appellees  was  not  barred  by 
the  act  of  limitations;"  as  the  sufficiency 
of  the  evidence  ought  to  have  been  left 
wholly  to  the  consideration  of  the  Jury. 

The  judgment  of  the  County  Court  is  also 
to  be  reversed  with  costs,  and  the  cause  re- 
manded to  the  said  District  Court,  for  a 
new  trial  to  be  had  therein,  with  directions 
that  no  instruction  is  to  be  given  to  the 
Jury,  on  such  trial,  respecting  the  suffi- 
ciency or  insufficiency  of  the  evidence. 
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tlon  of  a  aam  of  money  paid  for  certificates,  which 
the  vendor  had  no  rifht  to  sell:  the  defendant 
relied  on  the  maxim,  "in  pari  delicto  i>otior  est 
conditio  defendentis:"  the  money  was  decreed  to 
be  refunded,  there  not  beinar.  as  between  the 
plaintiff  and  defendant,  par  delictum. 

The  sole  question  raised  in  this  case  was, 
whether  the  condnct  of  the  parties  in  the 
original  transaction,  which  gave  rise  to  the 
present  suit,  was  such,  as  to  bring  them 
within  the  operation  of  the  maxim,  in  pari 
delicto  potior  est  conditio  defendentis. 

Adam  Craig,  claiming,  as  the  adminis- 
trator of  Francis  Graves,  and  as  jointly  in- 
terested with  him  in  the  original  purchase, 
and  as  his  assignee  of  the  other  moiety, 
the  benefit  of  a  contract  entered  into  by 
the  said  Graves  with  a  certain  John  Wise, 
of  Alexandria,  filed  his  bill  in  the  late  High 
Court  of  Chancery,  in  which  he  stated  that 
a  certain  Windsor  Brown  being  entitled  to 
a  certificate  from  the  Commonwealth  of 
Virginia,  for  1,2601.  with  interest,  on  ac- 
count of  military  services,  died  intestate 
and  without  issue;  that  James  Lawrason 
took  administration  on  his  estate,  sold  the 
claim  to  Wise,  and  gave  him  a  power  of  at- 
torney, dated  the  12th  of  May,  1791,  author- 
ising him  to  receive  any  debts,  dues,  or 
demands  of  any  nature,  due  to  the  estate  of 
Windsor  Brown  ;  that  Wise  had  previously 
puschased  of  Robert  Dougherty,  the  sup- 
posed heir  at  law  of  Windsor  Brown,  all  his 
right  to  this  claim,  and  had  received  from 
him  a  power  of  attorney,  dated  the  27th  of 
December,  1790,  authorising  him  to  receive 
it;  that  on  the  16th  day  of  May,  1791,  Wise 
sold  the  claim  to  Craig  and  Graves  for  6001. 
which  sum  was  advanced  by  Craig,  and 
paid  to  Wise  by  Graves ;  and  by  an  indorse- 
ment on  the  power  of  attorney  from 
Dougherty,  Wise  directed  the  certificates  to 
be  delivered  to  their  agent;  that  this  in- 
dorsement being  without  a  date,  the  audi- 
tor (John  Pendleton)  refused  to  deliver 
the  certificates,  whereupon  Wise,  on  the 
23d  of  May,  1791,  addressed  a  letter  to  him, 
which  was  duly  authenticated,  informing 
him  that  the  indorsement  had  been  made 
on  the  16th ;  that  Wise  having  refused  or 
neglected  to  pay  to  Lawrason  or  Dougherty 
the  consideration  agreed  to  be  given  for 
the  said  claim,  Lawrason,  on  the  2l8t  of 
May,  1791,  executed  a  second  power  of  attor- 
ney to  Dougherty,  authorising  him  to  draw 
the  certificates  for  the  whole  amount  of  the 
claim,  and  Dougherty,  on  the  same  day,  ex- 
ecuted a  similar  power  to  Robert  Pollard, 
in  both  of  which  all  former  powers  of  attor- 
ney were  revoked ;  that  Pollard,  on  the  23d 
of  May,  1791,  received  certificates  for  the 
principal  of  Windsor  Brown's  claim  amount- 
ing to  1,2601.  and  interest  equal  to  5811.  Is. 
4d. :  that  Graves  having  instituted  a 
579  suit  in  his  *own  name  against  Wise, 
and  Jesse  Sims,  whom  he  charged  as 
being  interested  in  the  transaction,  and 
being  indebted  to  the  complainant  (Craig)  in 
a  much  larger  sum,  transferred  the  whole 
claim  to  him ;  and  shortly  afterwards,  dy- 
ing intestate,  the  complainant  took  admin- 
istration on  his  estate.  It  was  further 
stated  that  Wise,  in  the  year  1792,  went  to 
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Ireland,  where  he  purchased  from  the  re- 
maining tieirs  of  Windsor  Brown,  for  a 
mere  trifle,  the  whole  of  their  claim  to 
his  estate,  and  actually  obtained  a  decree 
against  Lawrason,  his  administrator,  in 
September,  17%,  for  5,387  dollars,  57  cents, 
besides  interest,  in  consequence  of  which 
he  was  further  bound  to  compensate  the 
plaintiff,  for  the  money  advanced,  either  in 
the  certificates  or  their  value,  or  by  a  return 
of  the  6001.  with  interest.  The  bill  prays 
for  discovery  and  for  general  relief. 

The  answer  of  Wise  admits,  in  substance, 
the  sale  to  Graves  and  the  payment  of  the 
purchase  money ;  but  says  that  Graves  was 
a  great  speculator,  and  knew  full  well  the 
amount  to  which  Windsor  Brown  was  en- 
titled, of  which  he  (Wise)  was  entirely  ig- 
norant ;  that  before  he  sold  to  Graves,  a 
ceitain  David  Finley,  in  behalf  of  James 
Dykes,  offered  him  6501.  for  the  powers  of 
attorney  of  Lawrason  and  Dougherty,  if  he 
would  guaranty  their  sufficiency,  but  he  re- 
fused ;  and  Dykes  was  allowed  time  to  as- 
certain their  sufficiency;  that  Graves  was 
perfectly  satisfied  with  the  powers  of  at- 
torney, *  ^expressed  great  anxiety  to  get  the 
better  of  Dykes  in  the  bargain,  that  he 
might  disappoint  the  young  speculators," 
and  that  he  told  him  ''he  knew  not  whether 
the  powers  were  good  or  bad ;  that  he  sold 
them  just  as  they  were ;  if  they  were  good, 
Graves  would  be  benefited  by  them :  if  they 
were  bad,  he  must  lose  what  he  had  paid 
for  them,  and  that  Graves  agreed  to  pur- 
chase them  in  that  way ;  and  the  bargain 
was  concluded  upon  those  terms;"  that  the 
form  of  the  indorsements  was  prescribed  by 
Graves  himself;  and  on  one  of  the  powers 
of  attorney  a  blank  was  left  to  insert  the 
name  of  some  person  other  than  Graves,  as 
he  could  not  appear  in  Richmond;  that  if 
Graves  had  applied  in  time,  he  might  have 
drawn  the  certificates,  but  having  neglected 
to  do  so,  I/awrason  and  Dougherty  sold  the 
claim  to  Dykes  and  Finley,  the  agents  of 
Pollard,  and  executed  a  power  of  attorney 
to  the  latter;  that  when  he  obtained  the 
power  of  attorney  from  I/awrason  on  the 
12th  of  May,  1791,  he  had  purchased  of 
Dougherty    his    whole    claim    to    Windsor 

Brown's  estate;  and  that  although  he 
580      went  to  Europe  in  M792,  and  obtained 

a  power  of  attorney  from  the  remain- 
ing heirs  of  Windsor  Brown,  it  was  merely 
to  authorise  him  to  recover  the  estate  to 
which  they  were  entitled,  but  that  he  did 
not  purchase  any  interest  in  it. 

The  answer  of  Jesse  Simms  declares  that 
he  was  a  disinterested  negotiator  between 
Wise  and  Graves,  and  no  ways  interested  in 
the  transaction;  that  Dykes  and  Graves 
both  came  to  Alexandria  to  purchase  the 
claim,  well  knowing  its  amount  and  value; 
that  Dykes  offered  6501.  for  it,  if  Wise  would 
guaranty  the  powers  to  be  sufficient;  but 
Wise  refused,  and  it  was  finally  agreed  that 
Dykes  should  have  time  to  send  to  Rich- 
mond, in  order  to  ascertain  whether  the 
powers  were  sufficient  or  not.  Graves  find- 
ing that  the  bargain  had  progressed  so  far, 
procured  from  Simms,  who  was  the  bar- 
keeper of  Wise,  and  who  transacted  most 
of  his  business,  a  sight  of  the  powers  of 
attorney:  he  declared  them  sufficient,  and 
gave   6001.    for   them,  **  taking   them  upon 
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his  own  responsibility,  it  beingf  distinctly 
understood  that  Wise  was  not  to  refund  the 
purchase-money  in  case  the  powers  proved 
insufficient;  that  Graves  boug-ht  the  said 
powers  for  better  for  worse,  taking  upon 
himself  the  risk  of  their  sufficiency,  and  ex- 
empting Wise  from  all  liability  in  case  they 
did  not  prove  sufficient." 

The  deposition  of  Jesse  Simms  was  also 
taken  at  the  instance  of  Wise,  saving  all 
just  exceptions,  &c.  It  further  proved  that 
Graves,  during  the  treaty,  declared,  **if 
Wise  would  not  take  the  6001.  he  would  go 
and  oifer  that  sum  to  the  administrator  of 
Windsor  Brown,  and  get  another  power  of 
attorney  revoking  his." 

It  was  proven  by  the  deposition  of  Law- 
rason,  that  in  the  year  1791,  Wise  informed 
him  that  he  had  been  to  Richmond,  and 
discovered  a  debt  of  about  40  or  501.  due  to 
Windsor  Brown  from  a  gentleman  in  thstt 
place,  and  intending  to  return  in  a  few 
days,  if  he  would  give  him  a  power  of  at- 
torney he  would  collect  it;  that  he  gave 
Wise  a  short  power  of  attorney  to  enable 
him  to  collect  the  money  from  the  supposed 
debtor.  The  power  of  attorney  (which  is  set 
out)  authorises  'Wise  to  ^'receive  any  debt 
or  debts,  dues  or  demands  of  any  nature  or 
kind  soever,  which  may  be  due  to  the  es- 
tate of  Windsor  Brown;"  that  at  the  time 
of  making  the  power  of  attorney,  he  did 
not  know  that  his  intestate  was  entitled  to 
one  shilling  from  the  public;  and  nothing 
on  that  subject  ever  passed  between  him 
and  Wise,  who  had  no  right  to  trans- 
SSI  fer  that  *instrument  to  any  person ; 
and  the  first  intimation  he  had  of 
Wise's  having  purchased  the  claim  of 
Dougherty,  was  when  Graves  and  Dykes 
came  to  Alexandria  for  the  purpose  of  buy- 
ing it,  when  a  certain  David  Finley  in 
formed  him  that  Dougherty  had  sold  his 
claim  to  Wise  for  one  hundred  pounds,  for 
which  he  had  offered  6501. :  finding  that 
Wise  had  taken  a  most  '^flagrant  advan- 
tage" of  Dougherty,  who  was  an  ignorant 
man,  fond  of  liquor,  and  easily  imposed 
upon,  he  permitted  him  to  sell  it  again. 
He  accordingly  executed  a  power  of  attor- 
ney to  Dougherty,  who  executed  one  to 
Dykes  and  Finley ;  that  he  knew  nothing 
of  the  negotiation  between  Graves  and 
Wise,  or  he  would  have  interfered  immedi- 
ately and  put  a  stop  to  it  by  asserting  his 
right.  He  confirmed  the  charge  in  the  bill 
that  Wise  went  to  Europe  in  the  year  1792, 
and  procured  powers  of  attorney  from  the 
remaining  heirs  of  Windsor  Brown,  in  vir- 
tue of  which  he  had  instituted  a  suit 
against  him,  and  obtained  a  decree  for 
5,387  dollars,  55  cents,  besides  interest. 

Several  other  witnesses  proved  the  trans- 
action to  have  been  apparently  fair  on  the 
part  of  Graves;  who  seemed  to  be  highly 
pleased  with  his  bargain,  and  that  he  had 
given  what  was  then  deemed  the  market 
price  of  the  certificates.  No  evidence  was 
adduced  of  Wise's  having  paid  any  consid- 
eration to  Lawrason,  whose  deposition  as 
to  the  mode  in  which  Wise  acquired  the 
power  of  attorney  from  him  remained  un- 
impeached ;  but  it  was  proved  that  Wise  in- 
troduced to  Dougherty  the  subject  of  his 
claim  on  Windsor  Brown's,  by  asking  him 
'^  what  he  thought  of  taking  1001.  for  a  things 


which  he  never  heard  tell  of,  and  which  he 
never  might,"  and  purchased  it  for  1001.  to 
be  paid  when  the  claim  should  be  collected. 
It  also  appeared,  in  evidence,  that  although 
Wise  had  obtained  a  decree  against  Lraw- 
rason  for  the  sum  mentioned  in  the  bill, 
and  in  his  deposition,  yet  that  he  acted 
merely  under  the  powers  of  attorney  from 
the  heirs  of  Windsor  Brown  in  Ireland,  and 
had  paid  over  to  them  all  the  monies  col- 
lected from  I/awrason  by  virtue  of  the  de- 
cree. 

On  a  hearing,  in  June,  1802,  the  Chan- 
cellor dismissed  the  bill  as  to  Jesse  Simms, 
and  decreed  *  *that  Wise  should  pay  the  com- 
plainant 6001.  received  from  him  by  Wise, 
for  what  he  had  not  power  to  dispone,  and 
what  the  buyer  did  not  obtain,  with  inter- 
est," Ac,     From  which   decree   an    appeal 

was  taken  to  this  Court. 
582  *Hay,  for  the  appellant,  relied  in 
argument,  wholly  upon  the  position, 
that  a  Court  of  Equity  will  not  decree  the 
restitution  of  money  paid  on  a  contract, 
where  the  parties  to  that  contract  are  in 
pari  delicto.  Where  men  have  been  relieved 
from  the  effects  of  illegal  or  fraudulent  con- 
tracts, it  has  been  on  the  ground  that  the 
party  seeking  relief  was  not  equally  guilty ; 
as  in  the  case  of  a  recovery  for  money  paid 
under  a  usurious  contract,  or  to  the  creditor 
of  a  bankrupt  to  induce  him  to  sign  a  cer- 
tificate ;  in  both  which  cases  the  pressure 
of  the  borrower's  or  bankrupt's  situation 
excepted  them  from  the  operation  of  the 
rule. 

In  the  important  case  of  Austin  v.  Win- 
ston, (a)  though  there  was  some  division  in 
the  opinion  of  the  Court,  yet  all  agreed 
there  had  been. a  fraudulent  combination  in 
both.  The  Judge  who  did  not  carry  his 
opinion  as  far  as  some  of  the  others,  laid 
down  the  following  rule:  **The  doctrine  I 
subscribe  to  is  this,  that  in  cases  of  equal 
frauds  committed  against  third  persons, 
(I  mean  where  the  parties  thereto  are 
equally  guilty,)  although  such  frauds  oper- 
ate no  injury  to  the  rights  of  such  third 
persons,  and  create  no  rights  in  favour  of 
the  parties  thereto,  yet  in  that  case  posses- 
sion stands  for  the  right ;  and  that  one  vol- 
unteer in  such  fraud,  may,  as  against  his 
equally  guilty  companion,  retain  any  ad- 
vantage he  has  gained,  "(b) 

There  is  nothing  in  Graves'  situation  to 
exclude  him  from  the  benefit  of  the  general 
rule.— In  1791,  Wise,  who  had  previously  for 
a  mere  trifle,  purchased  of  Dougherty,  the 
supposed  heir  of  Windsor  Brown,  all  his 
claim  to  the  estate  of  his  ancestor,  fraudu- 
lently obtained  from  I/awrason  the  adminis- 
trator of  Windsor  Brown,  a  general  power 
of  attorney,  under  the  pretext  of  collecting 
some  money  which  he  said  was  due  to  the 
estate  of  Windsor  Brown,  from  a  gentleman 
in  Richmond.  Lawrason  was  totally  ig-no- 
rant  of  the  claim  against  the  Common- 
wealth for  the  military  services  of  his 
intestate;  and  nothing  passed  between  him 
and  Wise  on  the  subject.  If  it  was  fraud- 
ulent, immoral,  and  unjust  in  Wise  to  at- 
tempt to  sell  those  certificates  in  which  he 
had  no  right  or  interest,  and  for  receiving 
which  he  had  no  power;  it  was  equally  so 


(a)  Ante.  38. 

(b)  See  in  JimGE  Roane's  opinion,  p.  42. 
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in  Graves  to  endeavour  to  get  possession  of 
them,  with  a  full  knowledge  that  Wise  had 
no  power  to  dispose  of  them.  All  the  papers 
were  submitted  to  Graves :  the  power  of  at- 
torney from  Lawrason,  upon  the  fac^  of  it, 
shews  that  Wise  had  no  power  to  draw  or 
to  sell  certificates ;  and  there  is  full  evidence 
that  Graves  knew  it :  for,  during  the  treaty, 
he  endeavoured  to  intimidate  Wise  into 
583  a  sale  by  telling  him,  Mhat  if  he 
would  not  accede  to  his  offer  of  6001. 
he  would  go  and  offer  that  sum  to  Lawra- 
son,  who  was  then  living  in  Alexandria, 
and  get  another  power  of  attorney  revoking 
his.  He  entered  into  a  negotiation  with 
Wise  for  the  purpose  of  obtaining  those 
certificates,  paid  him  6001.  knowing  that  he 
had  no  right  to  sell,  and  carefully  concealed 
the  transaction  from  Dougherty  and  Law- 
rason,  who  were  both  on  the  spot;  but  who, 
getting  notice  of  it,  defeated  his  projects 
by  selling  to  others.  On  what  principles  of 
law  or  equity  can  he  ask,  from  a  Court, 
restitution  of  his  money.  Wise  had  been 
offered  6501.  for  the  same  papers,  by  other 
speculators.  They  both  knew  that  if  appli- 
cation were  made  to  Lawrason  for  more 
specific  powers,  the  whole  business  would 
have  exploded,  and  they  would  have  been 
defeated  in  their  views.  They  therefore 
both  concluded  that  it  was  best  to  close  the 
contract. 

Call  and  Randolph,  for  the  appellee, 
contended  that  the  principle  on  which  Mr. 
Hay  solely  rested  his  argument,  had  no 
application  to  the  present  case.  Wise 
bad  purchased  of  Dougherty,  the  only 
heir  at  law  of  Windsor  Brown,  known 
in  this  country,  his  claim  to  the 
estate  of  his  ancestor,  for  a  less  sum 
than  it  was  worth ;  and,  concealing  his 
views  from  Lrawrason,  he  fraudulently  ob- 
tained from  him  a  power  of  attorney  suffi- 
ciently extensive  in  its  operation  to 
anthorise  the  drawing  of  this  claim ;  for  it 
appears  that  the  only  objection  of  the  au- 
ditor was,  that  the  indorsement  was  with- 
out a  date.  This  was  a  fraudulent 
transaction  of  Wise  alone,  not  a  combina- 
tion to  injure  a  third  person  ;  and  there  is 
no  proof  that  Graves  knew  that  Wise  had 
practised  a  fraud  on  Dougherty. 

An  attempt  has  been  made  to  infer  a 
fraud  in  Graves,  because  from  the  face 
of  the  papers  it  is  presumed  he  must 
have  known  that  Wise  had  no  right  to  sell 
the  claim.  This  is  reversing  the  rule. 
Frand  must  always  be  proved,  and  can 
never  be  presumed. 

The  intimidation  held  out  by  Graves  to 
Wise,  that  if  he  did  not  let  him  have  the 
papers,  he  would  go  to  I^awrason  and  get 
new  powers  revoking  his,  was  merely  the 
language  of  a  negotiator ;  he  was  endeav* 
ouring  to  make  the  best  bargain  he  could 
But  admitting  that  Graves  had  got  another 
power  of  attorney  for  I^awrason ;— although 
it  might  have  availed  him  at  law,  yet  it 
would  not  in  equity :  for  knowing  the  right 
of  Wise,  he  would  have  been  a  mere  trustee 
for  his  use,  and  a  Court  of  Equity 
584  *would  have  compelled  him  to  give 
up  the  papers.  If,  indeed.  Graves 
and  Lawrason  both  had  known  the  right  of 
Wise,  and  had  combined  to  defeat    him,   it 


would  have  been  an  illustration  of  the  rule: 
thev  would  have  been  in  pari  delicto. 

This  is  not  like  the  case  of  Austin  v. 
Winston.  There  both  parties  intended  to 
perpetrate  a  fraud.  Winston  intended  to 
defeat  the  Commonwealth,  and  Austin  in- 
tended to  repel  its  claim  in  the  same  way. 
In  the  present  case,  Wise  was  in  possession 
of  the  papers ;  and  Graves  purchased  them 
without  any  express  or  implied  knowledge 
of  any  other  claim  to  them,  and  without  an 
intention  to  defraud  any  person. 

To  bring  the  case  within  the  rule  of 
equity,  and  the  opinion  of  the  Court  in 
Austin  V.  Winston,  there  must  be  equal 
guilt:  for  ** whensoever  the  criminality  of 
one  of  the  parties  is  held  not  to  exist,  and 
the  transaction  as  to  him,  ceases  to  be 
scandalous,  equity  does  not  refuse  to  harken 
to  his  pretensions.*'  This  is  the  doctrine 
laid  down  by  one*  of  the  Judges  in  that 
case, (a)  which  was  not  understood  to  have 
been  denied  by  any  of  the  others.  The  law 
on  subjects  of  this  kind  will  be  found  in 
the  same  opinion.  '*It  is  on  all  hands  ad- 
mitted as  a  general,  perhaps  as  a  universal 
proposition,  that  in  pari  delicto  potior  est 
conditio  defendentis :  but  in  the  application 
of  this  rule,  some  important  distinctions 
have  been  solemnly  and  ably  settled.  It  is 
said  in  them  that  the  prohibitions  enacted 
by  positive  law  in  respect  of  contracts  are 
of  two  kinds;  1st.  To  prevent  weak  or 
necessitous  men  from  being  overreached, 
defrauded,  or  oppressed;  and  2d.  Those 
prohibitions  which  are  founded  on  reasons 
of  policy  and  public  expedience,  "(b)  No 
part  of  the  conduct  of  Graves  comes  within 
the  maxim  just  cited ;  and  the  case  is  simply 
this,  that  Graves  has  paid  a  sum  of  money 
for  property  to  which  Wise  could  make  no 
title.  There  is,  consequently,  nothing  to 
impeach  the  decree  of  the  Chancellor  which 
directed  the  money  to  be  refunded. 

By  the  whole  Court  (consisting  of  JUDGE 
FLEMING,  ROANE,  and  TUCKER)  the 
decree  of  the  Chancellor  was  affirmed. 
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^Meredith  v.  Johns  and  Benning. 

November.  1807. 


BquiUble  Relief*-New  Trial  Refused  by  Court  of  Law. 

—After  a  verdict  for  the  plaintiff  In  an  action 
Bonndlnflr  in  damafes.  and  a  refusal  by  the  Court 
of  Law  to  irrant  a  new  trial,  a  Ck>urt  of  Equity 
oaffht  cautiously  to  interpose. 

On  an  appeal  from  a  decree  of  the  Supe- 
rior Court  of  Chancery  for  the  Richmond 
District  pronounced  in  September,  1802,  by 
which  the  bill  of  the  appellant  was  dis- 
missed. 

This  was  originally  an  action  at  law  in- 
stituted in  the  District  Court  of  Prince  Ed- 
ward by  the  appellee  against  the  appellant, 
and  was  brought  into  the  Court  of  Chan- 
cery by  an  injunction  to  the  judgment  of 
the  said  District  Court. 

The  circumstances  which  gave  rise  to  the 
original    suit    were  these:  John  Johns  was 


(a)  See  Judge  Roane's  opinion,  p.  42.  4a 

(b)  See  Judge  Roane's  opinion,  p.  46,  and  the  case 
there  cited. 

•Equitable  Relief.— After  a  caase  has  been  once 
fully  decided  by  a  court  of  common  law.  a  court  of 
equity  will  not  grant  relief.  Morris  v.  Ross.  2  Hen. 
&  M.  412,  citinar  principal  case,  and  Terrell  v.  Dick.  1 
Call  546.    See  also,  foot-note  to  this  last  case. 
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higb  sheriff  of  Buckingham  County  for  the 
years  1784  and  1785;  one  of  his  deputies  was 
Peter   May,    who    qualified    in   November, 

1783,  and  gave  bond  to  the  high  sheriff  for 
the  due  execiltion  of  his  office,  with  Charles 
May,  John  Benning,  and  William  Meredith 
his  securities :  in  April,  1785,  William  May, 
brother  of  Peter,  was  on  the  motion  of  John 
Johns,  the  high  sheriff,  sworn  and  admitted 
his  deputy ;  and  as  an  indemnity  to  the 
high  sheriff  for  the  transaction  of  William 
May,  his  brother  Peter  (whose  assistant  he 
was)  had  previously,  in  February,  1785,  en- 
tered into  a  bond  to  the  said  high  sheriff, 
with  Archelaus  Austin  and  John  Cabell  his 
securities:  in  August,  1785,  the  Common- 
wealth obtained  a  judgment  against  Johns, 
the  high  sheriff,  for  arrearages  of  taxes  of 

1784,  who,  on  the  9th  of  June,  1788,  obtained 
a  judgment  against  Peter  May,  and  his 
securities  Charles  May,  John  Benning,  and 
William  Meredith  for  the  same,  amounting 
to 4151.  13s.  5d.  and 831.  lOs.  9d.  damages;  to 
the  rendition  of  this  judgment,  no  objection 
was  made  by  Peter  May,  or  any  of  his  se- 
curities; on  the  11th  of  June,  1788,  an  ex- 
ecution issued  upon  this  judgment,  which 
was  levied  upon  the  property  of  Benning 
and  several  slaves  of  the  estate  of  Charles 
May :  these  slaves  were,  through  the  means 
of  Peter  May,  clandestinely  removed  to  the 
state  of  North-Carolina,  but  were  pursued 
by  the  sheriff,  accompanied  by  John  Ben- 
ning, brought  back,  and  sold  for  the  sum 
of  1981 :  about  the  same  time,  the  whole  of 
the  slaves  of  Peter  May  and  William  Mere- 
dith were  also  removed  to  North-Carolina, 
leaving  the  whole  burthen  of  the  execution 
(except  what  had  been  raised  by  the  sale  of 
Charles  May's  negroes)  to  be  borne  by 
John  Benning ;  who  petitioned  the  General 
Assembly  for  relief,  and  was  allowed  until 
September,  1790,  to  pay    the  principal  and 

interest,  the  damages  being  remitted ; 
586      Benning    paid   into  the  treasury  *the 

sum  of  3181.  18s.  besides  having  paid 
to  individuals  several  other  sums,  which  he 
alleged,  were  for  the  delinquency  of  Peter 
May. 

In  August,  1789,  Benning  instituted  an 
action  on  the  case,  in  the  District  Court  of 
Prince  Edward,  against  William  Meredith, 
stating  specially  the  undertaking  for  Peter 
May,  on  his  exhibiting  a  sufficiency  of 
property  to  indemnify  his  sureties;  that  a 
judgment  was  obtained  by  John  Johns,  the 
high  sheriff,  against  the  plaintiff,  for  cer- 
tain nonfeasance  and  failure  of  duty  by 
Peter  May  as  his  under  sheriff;  the  amount 
of  which  judgment  was  paid  by  the  plain- 
tiff; and  that  he  being  about  to  sue 
and  implead,  and  move  against  Peter 
May  for  indemnification,  the  defendant, 
not  ignorant  of  the  premises,  but  craft- 
ily, &c.  intending  to  defraud  and  injure 
the  plaintiff,  ^'did  secretly  and  maliciously 
take  and  carry  away  the  slaves,  horses, 
cattle,  household  goods,  goods  and  chat- 
tels of  the  said  Peter  May,  to  parts  un- 
known, and  doth  keep,  secrete  and  conceal 
them,  and  also  did  then  and  there  aid,  as- 
sist and  counsel  the  said  Peter  in  removing 
himself  to  parts  unknown,  to  the  end  that 
the  plaintiff  might  be  prevented  from  re- 
covering indemnification  as  aforesaid;"  by 
which  removal,  &c.   the   plaintiff  was   pre- 


vented from  recovering  the  said  sum  of 
money,  (the  amount  of  the  judgment)  to 
his  damage  of  7001.  At  the  District  Court 
of  Prince  Edward  held  the  4th  of  June,  1791, 
the  Jury  sworn  to  try  the  issue,  (which  was 
**not  guilty,")  returned  a  verdict  for  the 
plaintiff,  with  5001.  damages:  on  a  motion 
for  a  new  trial,  the  Court  took  time  till  the 
next  day  to  consider  on  it;  and  then,  after 
* 'hearing  the  arguments  of  counsel,  and 
mature  deliberation  thereon  had,  the  motion 
for  a  new  trial  was  overruled ;  but  no  ex- 
ception was  taken,  or  grounds  stated  for 
the  application  for  a  new  trial.  In  May, 
1791,  Meredith  obtained  from  the  Judge  of 
the  High  Court  of  Chancery,  an  injunction 
to  this  judgment,  stating  a  variety  of  mat- 
ter to  shew  that  the  damages  were  exces- 
sive, and  the  demand  of  Denning  overrated 
by  the  Jury ;  particularly  that  he  had  offered 
to  pay  Johns  one-third  of  the  judgment,  if 
he  would  exonerate  him,  which  he  refused 
to  do ;  that  Charles  May  had  removed  all 
his  slaves  to  North-Carolina,  and  there  be- 
ing a  connexion  between  Johns  and  Ben- 
ning, he  was  apprehensive  that  it  was  the 
determination  of  Johns  to  enforce  the  pay- 
ment of  the  judgment  from  him  alone ;  to 
prevent  which,  he  removed  his  slaves  also 
to  North-Carolina,  together  with  several 
others  which  had  been  given  by  him 
587  in  marriage  *with  his  daughter  to 
Peter  May,  but  which  were  sold  by 
the  said  Peter  May  to  him  in  payment  of  a 
pre-existing  debt  for  a  tract  of  land ;  that 
the  slaves  remained  in  North -Carolina  only 
about  five  or  six  weeks,  during  which  time 
the  resolution  of  the  General  Assembly  was 
obtained  granting  further  time  for  the  pay- 
ment of  the  debt  to  the  Commonwealth; 
that  most  of  the  defalcations  of  Peter  May 
arose  from  the  transactions  of  his  brother 
William  May,  who  was  admitted  a  deputy 
by  the  high  sheriff,  and  for  whose  conduct 
the  complainant  was  not  responsible.  And 
by  an  amendment  to  the  original  bill  he 
stated,  that  at  the  trial  of  the  suit  at  law 
he  was  not  prepared  to  shew  that  the  whole 
of  rhe  islaves  carried  to  North-Carolina,  in- 
cluding those  in  the  possession  of  Peter 
May  were  his  own  property,  the  charge  in 
the  declaration  not  being  so  precise  and 
specific  as  to  induce  a  belief  that  such  proof 
was  necessary. 

The  answer  of  Benning  and  Johns  denied 
all  the  equity  of  the  bill :  the  former  ex- 
patiated on  the  injury  to  which  he  had 
been  subjected  in  being  compelled  to  sac- 
rifice his  property  in  order  to  meet  the 
whole  of  the  judgment:  charged  Meredith 
and  his  co-securities  with  injustice  in  re- 
moving their  property  beyond  the  process 
of  the  Courts  of  this  Commonwealth,  and 
stated  that  Meredith,  so  far  from  attempt- 
ing to  justify  his  conduct  in  removing  the 
property,  did  not  adduce  any  kind  of  tes- 
timony to  prove  that  it  was  his  own ;  and 
that  the  Jury,  in  estimating  the  damages, 
had,  doubtless,  gone  on  the  idea  that  the 
fraudulent  conduct  of  Meredith,  in  assist- 
ing Peter  May  to  remove  his  property,  had 
imposed  the  payment  of  the  whole  debt  on 
the  defendant,  Benning. 

The  Chancellor,  in  November,  1791,  dis- 
solved the  injunction ;  but,  at  a  subsequent 
term,  upon   the    coming   in    of   additional 
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evidence,  reioBtated  it,  and  directed  a  new 
trial  of  the  issue  at  law ;  which  was  had  be- 
fore the  District  Court  of  Richmond,  in  Sep> 
tember,  1801.  On  this  trial  another  verdict 
was  found  for  Bennin^,  with  4751.  6s.  8d. 
^lamagea.  John  Johns,  having  several  other 
demands  against  Peter  May,  for  delinquency 
in  office,  brought  suit  against  him  and  his 
securities,  in  Prince  Edward  District  Court, 
and  at  the  September  term,  1793,  obtained 
a  judgment  for  1031.  Os.  9  l-2d.  and  costs; 
which  judgment  was  founded  on  the  award 
of  Miller  Woodson,  Thomas  Gibson,  and 
Samuel  Duval,  to  whom  was  referred  the 
settlement    of   all  matters    in    controversy 

between  the  parties  in  that  suit. 
588  *In  September  1802,  the  Chancellor 
directed  an  account  to  be  taken  by  a 
commissioner  of  the  Court,  and  a  report 
made  of  what  was  due  from  Peter  May  to 
John  Johns,  and  of  the  payments  in  dis- 
charge thereof  by  his  securities  re- 
spectively. The  commissioner  reported  the 
balance  due  on  the  several  judgments  of 
Johns  against  Peter  May  and  his  securities 
to  be  6021.  4s.  7d.  including  interest;  and 
from  an  examination  of  the  account  accom- 
panying the  award  of  the  arbitrators  in  the 
last  mentioned  suit,  and  a  comparison  of 
dates,  he  inferred  that  although  the  arbi- 
trators in  their  statement  had  taken  into 
view  the  transactions  of  William  May,  the 
assistant  of  Peter,  yet  that  from  the  late 
period  at  which  he  qualified,  the  first  judg- 
ment obtained  by  Johns  against  Peter 
May,  and  his  securities,  must  be  consid- 
ered the  just  sum  for  which  they  were 
responsible,  at  that  time,  and  totally  uncon- 
nected with  the  transactions  of  William 
May. 

In  September,  1802,  the  Chancellor  dis- 
missed the  complainant's  bill,  from  which 
an  appeal  was  taken  to  this  Court. 

Stuart,  for  the  appellant.  '  The  following 
points  will  be  relied  on :  1st.  It  will  be 
contended  that  the  cause  of  action,  as  laid 
down  in  the  declaration,  if  supported  by 
evidence,  is  not  sufficient  either  in  a  Court 
of  I^w  or  Equity  to  justify  the  verdict  and 
judgment  rendered  at  law.  The  cause  of 
action,  it  will  be  recollected,  was,  that 
Meredith  had  assisted  May  in  the  removal 
of  his  property  to  North-Carolina.  If  this 
point  should  be  decided  against  us,  we  will 
secondly  shew  indisputably  that  the  property 
carried  to  North-Carolina,  did  not  belong 
to  May  but  to  Meredith ;  and  3dly,  that  the 
money  paid  by  Benning  was  in  his  own 
wrong,  as  at  the  time  of  the  payment  May 
was  not  a  defaulter  for  a  single  farthing. 
If  all  these  points  should  be  decided  against 
Qs,  we  shall  rely  that  Meredith  should  only 
be  made  liable  for  his  proportional  part,  as 
a  co-security;  instead  of  which  he  has 
been  made  liable  tor  the  whole.  His  taking 
his  slaves  to  North-Carolina  was  only  to 
avoid  paying  the  whole  debt; — he  was 
always  willing  to  have. paid  his  part. 

As  to  the  1st  point.  It  is  contended  that 
there  is  nothing  in  the  evidence  which 
shews  any  impropriety  in  the  conduct  of 
Meredith  and  May*  in  carrying  the  property 
to  North-Carolina.  It  appears  from  the 
plaintiff's  own  shewing  in  the  decla- 
•S89  ration,  that  before  there  was  *any 
judgment  or  motion  in  behalf  of   the 


high  sheriff,  Meredith  assisted  May  in  the 
removal  of  the  property.  Has  not  a  person, 
before  any  restraining  process  has  been  is- 
sued against  him,  a  right  to  remove  his 
property  from  one  place  to  another?  Had 
there  been  an  execution,  or  writ  of  ne 
exeat,  it  is  admitted  that  it  would  have 
been  a  violation  of  the  law.  Is  that  old 
opinion  to  be  revived,  that  a  person  assist- 
iog  another  to  remove  out  of  the  State,  is 
liable  for  his  debts?  But,  if  there  was  a 
right  of  action,  it  was  not  in  Benning :  he 
was  a  co-security,  standing  in  the  same  situ- 
ation as  Meredith,  and  had  not  been  made 
liable  to  pay  any  thing.  But  if  the  Court 
should  think  this  point  against  us,  we  shall 
2dly  establish,  that  the  property  which  was 
complained  of  as  being  removed,  was,  in 
fact,  the  property  of  Meredith,  and  that  he 
had  a  right  to  remove  it  wherever  he 
pleased.  From  the  bill  it  appears,  that  in 
the  year  1783,  before  May  became  a  deputy- 
sheriff,  or  was  incumbered  at  all,  he  made 
a  purchase  of  Meredith  of  a  tract  of  land  to 
the  amount  of  5001.  This  fact  is  proved  by 
three  witnesses:  it  is  also  proved,  by  two 
other  witnesses,  that  other  parts  of  the  ac- 
count of  Meredith  against  May,  stated  in  the 
record,  were  for  money  advanced  and  upon 
valuable  consideration.  After  these  trans- 
actions, and  before  the  issuing  of  any 
execution,  there  was  a  settlement  of  ac- 
counts between  May  and  his  father-in-law 
Meredith,  and  a  bill  of  sale  executed  by 
the  former  to  the  latter  for  the  slaves  which 
May  had  received  as  a  marriage  portion 
with  the  daughter  of  Meredith.  There  is 
no  evidence  to  oppose  the  fairness  of  this 
transaction.  It  further  appears  that  there 
was  a  considerable  balance  still  due  from 
May  to  Meredith.  If  this  property  were  his 
own,  he  cannot  be  placed  in  a  worse  situa- 
tion than  if  it  had  remained  in  this  State. 
Will  the  removal  of  his  own  property  com- 
pel him  to  pay  more  than  his  just  propor- 
tion as  a  co-security? 

I  come  now  to  the  3d  point,  on  which  I 
principally  rely;  and  will  shew  the  pro- 
priety of  the  interference  of  a  Court  of 
Equity.  There  was  a  suit  commenced  in 
the  District  Court  of  Prince  EJdward  by 
Johns  against  Peter  May  and  his  securities, 
for  defalcations  by  May,  while  he  acted  as 
the  deputy  of  Johns.  The  matters  in  con- 
troversy were  referred  to  arbitrators,  wlio 
found  it  difficult  to  separate  the  particu- 
lar causes  of  action  in  this  suit,  from  those 
which  produced  the  judgments  in  the  Court 
of  Buckingham,  obtained  by  motion  in 
behalf  of  Johns  against  his  deputy  May 
and  his  securities.  They,  therefore, 
590  *took  a  view  of  the  whole  transactions 
of  Peter  May,  from  the  commence- 
ment of  his  sheriffalty  to  its  close :  the  re- 
sult of  which  was  that  Peter  May  was  a 
delinquent  for  1031.  Os.  9d.  only ;  and  Wil- 
liam May,  as  sub-deputy,  was  delinquent 
upwards  of  5001.  William  May  was  as  much 
the  deputy  of  the  high  sheriff  as  Peter,  but 
his  transactions  were  confined  to  the  Dis- 
trict of  Peter  May  alone,  by  his  consent  and 
that  of  the  high  sheriff.  The  record  shews 
that  William  May  qualified  as  deputy  at  the 
instance  of  the  high  sheriff;  and  moreover 
that  Peter  May  gave  bond,  with  new  secu- 
rity, for  the    faithful  performance    of   the 
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duties  of  his  office.  We  contend,  therefore, 
that  for  the  transactions  of  William  May, 
the  first  securities  of  Peter  are  not  liable. 
Not  a  cent  of  the  money  paid  by  Benning 
was  on  account  of  the  defalcation  of  Peter 
May,  but  of  William  only :  for  the  securi- 
ties of  Peter  had  already  paid  more  than  he 
was  in  default.  If  the  high  sheriff  admits 
an  additional  deputy  to  act,  and  takes  se- 
curity for  his  conduct,  he  takes  the  respon- 
sibility on  himself,  and  discharges  the 
securities  of  his  first  deputy.  This  is  a 
thing  of  personal  trust  and  confidence,  and 
the  securities  enter,  purely  on  the  ground 
of  a  knowledge  of  the  deputy.  Would  it  not 
be  unreasonble,  when  the  securities  of  Peter 
May  had  confidence  in  him  alone,  to  permit 
the  high  sheriff  to  introduce  William  May, 
in  whom  they  might  have  no  confidence, 
and  charge  them  with  his  transactions? 
But  why  did  the  high  sheriff  ask  for  further 
security,  if  he  thought  the  former  securities 
of  Peter  May  were  bound? 

If  the  report  of  the  referees  be  correct,  we 
are  clearly  exonerated.  Johns  refers  to  this 
very  report  and  makes  it  a  part  of  his  an- 
swer ;  Benning  also  refers  to  Johns'  answer 
and  makes  it  a  part  of  his.  But  it  will  be 
argued  that  this  case  is  forever  closed  by 
the  judgments  at  law.  Can  this  be  true 
when  the  parties  themselves  refer  to  the  re- 
port of  the  referees.  They,  therefore,  com- 
pletely open  the  case  to  the  interference  of 
a  Court  of  Equity.  Suppose  there  had  been 
as  many  verdicts  in  an  action  of  debt  upon 
a  bond  as  the  law  would  allow,  would  not  a 
Court  of  Equity  interfere,  if  it  appeared 
that  the  money  was  not  due?  So  in  this 
case,  we  have  been  sued  for  removing  prop- 
erty which  was  our  own,  and  judgment  has 
been  obtained  for  a  sum  much  larger  than 
we  were  on  any  principle  bound  to  pay. 

But  how  can  it  be  accounted  for,  that  the 
verdict  was  for  the  whole  debt,  against 
one  security  who  was  only  bound  with 
others?  Is  there  any  principle  of  law 
591  or  equity  *which  will  justify  this  ver- 
dict? If  the  Court  should  think  that 
we  are  bound  at  all,  it  can  only  be  for  our 
proportional  part.  No  damages  can  be  de- 
manded by  Benning  for  any  sacrifices 
which  he  may  have  made  in  raising  money 
to  pay  the  debt  for  which  he  was  bound  as 
the  security  of  Peter  May.  The  case  of 
Halcomb  v.  Flournoy  (a)  settles  that  ques- 
tion. The  most  that  can  be  said  is,  that 
Meredith  is  bound  for  one  third  of  3181. 
18s.  which  appears  to  be  the  whole  sum  paid 
by  Benning. 

It  will  appear  at'  the  first  view  that  the 
object  of  Meredith  in  removing  his  prop- 
erty was  not  to  avoid  the  payment  of  his 
just  proportion.  Before  he  removed  any 
of  his  property,  he  sent  to  Johns  and  offered 
to  pay  his  full  proportion,  if  he  would 
exonerate  him  from  the  residue.  The  only 
deposition  which  goes  to  call  in  question 
the  integrity  of  Meredith,  is  that  of  William 
May;  but  two  other  witnesses  prove  the 
disposition  of  William  May  towards  Mere- 
dith ;  and  there  are  circumstances  which 
shew  that  no  attention  should  be  paid  to  it. 
He  says  that  the  negroes  of  his  father 
Charles  May  were  brought  to  the  house  of 
Meredith,    and  that   he  was  very  active  in 

(a)  2  Call,  433. 


conveying  them  out  of  the  State.  Now,  i& 
it  probable  that  Meredith,  who  was  appre- 
hensive that  he  should  have  the  whole  debt 
to  pay,  would  be  assisting  in  carrying  the 
slaves  of  one  of  his  co-securities  out  of  the 
State?  But  there  is  other  evidence  which 
shews,  that  it  was  with  great  reluctance 
Meredith  could  be  prevailed  on  to  take  any 
of  his  property  out  of  the  State.  He  was. 
placed  in  this  situation :  one  of  his  co-se- 
curities, Charles  May,  was  carrying  his 
property  out  of  the  State ;  Benning,  the 
other  security,  was  the  relation  of  Johns, 
who  refusing  any  terms  of  accommodation, 
he  was  still  more  apprehensive  that  he 
should  have  the  whole  debt  to  pay.  But 
after  his  return,  and  when  his  property 
was  out  of  the  reach  of  the  law,  he  stiU 
made  a  proposition  to  Johns  to  pay  his  full 
proportion.  Under  these  peculiar  circum- 
stances his  character  cannot  be  impeached 
for  wishing  to  avoid  the  payment  of  more 
than  his  just  proportion. 

Upon  the  whole  view  of  the  case  Mere- 
dith has  been  an  injured  and  an  oppressed 
man.  There  has  been  a  verdict  against 
him  for  5001.  when  not  more  than  1061.  were 
due. 

Wickham,  for  the  appellee.  Mr.  Stuart 
has  certainly  done  justice  to  the  cause  ot 
his  client,  so  far  as  it  respects  the  points 
which  he  has  thought  proper  to  submit  to 
the  consideration  of  the  Court:  but 
592  the  counsel  on  the  other  *8ide  must 
know  that  if  they  expect  to  gain  the 
cause,  it  must  be  on  points  which  have  not 
yet  been  made.  Admitting  every  position 
to  be  correct  as  stated  by  Mr.  Stuart ;  the 
question  still  occurs,  how  is  this  Court  to 
say  that  the  Chancellor  did  wrong  in  dis- 
missing the  appellant's  bill?  This  was  a 
plain  action  at  law ;  the  foundation  of  which 
was  the  appellant's  assisting  a  public  de- 
faulter in  removing  his  property  out  of  the 
State,  and  thereby  subjecting  the  appellee, 
who  was  his  security,  to  the  payment  of  a 
considerable  sum  of  money.  Mr.  Stuart 
supposes  that  this  action  is  not  maintain- 
able. But  if  this  objection  lay,  if  the  action 
cannot  be  sustained,  is  a  Court  of  Equity 
to  sit  to  correct  the  errors  of  a  Court  of 
Law?  If  the  action  were  not  sustainable, 
why  did  not  the  defendant  move  in  arrest 
of  judgment,  or  sue  out  a  writ  of  error? 
The  District  Court  did  think  the  ai;tion 
maintainable:  for  they  rendered  judgment 
on  the  verdict  of  the  Jury.  The  Judges 
were  applied  to  for  a  new  trial ;  they  had 
the  case  a  day  under  consideration,  and  re- 
jected the  application. 

This  cause  has  been  taken  up  as  if  it 
were  of  the  first  impression,  and  han  been 
argued  as  if  it  were  now  before  a  Jury. 
The  attention  of  this  Court  sitting  on  an 
appeal  from  a  decree  of  the  Chancellor,  has 
been  drawn  to  points  which  were  or  might 
have  been  submitted  to  the  District  Court, 
of  common  law  jurisdiction.  After  all  those 
things  had  appeared  before  the  Court  of 
Law,  the  defendant  filed  his  bill  in  equity, 
and  insisted  that  the  plaintiff  at  law  was 
bound  to  answer.  What  did  the  Chancellor 
do?  He  granted  a  new  trial.  It  was  an  ac- 
tion of  tort,  not  a  case  of  mere  equitable 
jurisdiction.  If  the  Court  of  Chancery 
could,  with  propriety,  interpose,  it   did  all 
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that  could  be  done,  which  wa8  to  grant  a  new 
trial :  and  what  could  this  Court  do  were  it 
to  interpose? — surely  it  could  only  grant  a 
new  trial ! — The  Chancellor  did  grant  a  new 
trial,  though  there  was  nothing  in  the  rec- 
ord to  warrant  it;  the  parties  were  again 
fully  heard,  and  there  was  another  verdict 
for  the  appellee. 

This  has  been  likened  to  the  case  of  Hal- 
comb  ▼.  Floumoy;  but  it  is  totally  dissimi- 
lar in  every  feature.  I  hold  it  to  be  clear 
law,  that  if  A.  be  indebted  to  B.  let  B.  be 
put  to  ever  so  much  trouble  in  getting  his 
money,  the  principal  and  interest  is  the 
only  measure  of  damages,  because  it  sounds 
in  contract ;  but  if  A.  be  indebted  to  B. 
and  C.  a  third  person  interfere  in  transfer- 
ring the  property  of  A.  out  of  the  reach 
of  the  law,  it  is  a  question  for 
593  *the  consideration  of  a  Jury  what 
damages  they  will  give  for  the  real 
injury  sustained. 

It  is  said  that  Benning  had  no  cause  of 
action,  because  he  had  not,  in  fact,  paid 
the  money.  This  is  a  question  which  it  is 
unnecessary  to  inquire  into,  in  a  Court  of 
Equity.  Benning  had  been  indulged  by 
the  General  Assembly ;  and  probably  gave 
new  security ;  the  debt  was,  therefore,  his 
own.  It  is  no  ground  for  the  consideration 
of  a  Court  of  Kquity,  that  the  party  had  no 
cause  of  action  when  he  commenced  his 
suit,  if,  at  the  time  of  the  judgment,  he  had 
a  right.  A  Court  of  Law  might  be  bound 
to  turn  the  parties  round,  but  not  a  Court 
of  Equity. 

But  we  are  asked — can  a  man  be  prose- 
cuted for  carrying  his  own  property  out  of 
the  State? — I  answer,  no;  if  there  be  no 
fraud :  but  if  it  be  for  a  fraudulent  purpose 
he  may  be  prosecuted.  Whether  the  prop- 
erty of  Peter  May  was  fairly  acquired  by 
Meredith  was  a  question  proper  to  be  sub- 
mitted to  a  Jury.  We  must  presume  that 
there  was  evidence  before  the  Jury  to  satisfy 
them,  that  the  transaction  was  not  a  fair 
one.  The  Jury  did  not  decide  on  affidavits, 
as  a  Court  of  £^uity  must  do,  but  deter- 
mined after  hearing  the  viva  voce  testi- 
mony, and  weighing  the  credibility  of  the 
witnesses.  There  was  no  motion  to  the 
District  Court  to  certify  that  the  verdict 
wan  against  the  weight  of  evidence,  and  this 
verdict  weighs  against  all  the  testimony 
which  can  be  adduced.  The  Chancellor, 
notwithstanding  those  verdicts,  referred 
the  accounts  to  a  commissioner,  who  made 
a  report;  and  reported  correctly  if  it 
were  a  mere  matter  of  account,  if  no  dam- 
ages were  to  be  given  for  the  intromission 
of  a  third  person  to  defraud  a  just  creditor. 
The  transaction  between  Peter  May  and 
Meredith  was  fraudulent  upon  the  face  of 
it.  After  Peter  May  had  become  a  de- 
faulter as  a  deputy-sheriff,  then  the  debt 
for  the  land  was  for  the  first  time  thought 
of.  There  was  no  deed,  no  mortgage,  no 
bond;  nothing  to  shew  the  transaction. 
And  after  Peter  May  was  indebted  largely 
for  the  land,  Meredith  still  gives  him  eight 
negroes.  Is  this  presumable?  He  trusts 
this  man,  without  a  scrip  on  paper,  for  a 
large  tract  of  land,  and  then  gives  him  so 
many  negroes,  without  any  security  for 
either.  This  case  is  clearly  against  Mere- 
<lith  if  it  be  necessary  to  look  into   it ;    but 


it  has  been  forever  closed  by  the  verdict  of 
the  Jury. 

But  we  are  told  there  was  a  reference  of 
a  subsequent  suit  brought  by  Johns  against 
Peter  May  and  his  securities,    and    it   ap- 
pears that  Benning   has   recovered  of 

594  Meredith  *more  than  Johns  was  enti- 
tled   to.     Did    that    affect    Benning? 

Did  it  prevent  him  from  bearing  the  whole 
burthen  of  the  debt?  Counsel  have  consid- 
ered Meredith  simply  as  a  co-security. 
This  is  not  correct.  The  Jury  considered 
him  as  a  man  fraudulently  assisting  an- 
other to  evade  the  law.  Johns  bringing  his 
action  against  Peter  May  and  others  his 
securities,  it  was  the  duty  of  May  to  have 
defended  the  suit  and  to  have  shewn  what 
was  really  due.  Can  Peter  May  now  come 
forward  and  say  too  much  was  recovered  by 
Johns?  Under  the  circumstances  of  this 
case,  any  man  assisting  May  to  secrete  his 
property  was  unquestionably  liable  to  Mere- 
dith for  damages.  Whether  any  thing  was 
due  to  Johns  or  not,  was  of  no  importance. 

The  permission  of  Johns  to  introduce  Wil- 
liam May  as  the  assistant  of  Peter,  cannot 
vary  the  responsibility  of  the  latter;  for  he 
would  have  been  liable  for  the  taxes  within 
his  District  whether  he  had  collected  them 
or  not.  But  it  is  altogether  a  mistake  in 
point  of  fact,  that  Peter  May  and  his  se- 
curities were  made  liable  for  the  conduct  of 
William.  The  judgment  whi^h  Benning 
had  to  pay,  was  for  the  taxes  of  1784  col- 
lected by  Peter  May  exclusively,  before 
William  was  admitted  his  security,  who  did 
not  qualify  till  1785.  The  award  of  the  ar- 
bitrators made  in  the  subsequent  suit  of 
Johns  against  Peter  May  and  his  securities 
embraced  the  taxes  of  1785,  and  other  defal- 
cations of  Peter  May.  The  referees  state, 
that  after  Benning  had  paid  all  the  judg- 
ment first  mentioned,  he  owed  Johns  on 
account  of  the  other  deficiencies  of  Peter 
May,  the  sum  of  1031.  being  his  propor- 
tional part. 

But,  says  Mr.  Stuart,  there  is  no  principle 
of  law  or  equity  which  could  make  Mere- 
dith liable  for  more  than  his  proportion,  as 
a  co-security.  It  is  admitted  by  us,  that  he 
was  not  more  liable  for  being  security ;  but 
he  was  liable  for  the  fraud.  This  was  col- 
lateral to  his  security  ship.  Surely  they 
must  admit  that  he  is  not  the  less  liable  on 
that  account. 

As  to  the  character  ot  Meredith,  I  am 
willing  to  admit  that,  in  private  life,  he  is 
a  respectable  man  ;  but  there  is  such  a  thing 
as  fraud  in  a  technical  sense.  It  is  not  so 
clear,  however,  that  Meredith  acted  cor- 
rectly. Peter  May  was  an  insolvent  debtor ; 
Meredith  takes  his  property  and  that 
of  Charles  May  and  conveys  it  off.  What 
is  the  consequence?  Benning  was  com- 
pelled to  pay  the  whole  debt,  instead  of  his 
just  proportion.  But  Meredith  offered  to  pay 
his  proportion   to  Johns  I — Was  Johns 

595  bound  to    receive    *^it?    No.    Because 
Meredith  was  liable    for    the    whole. 

How  often  does  it  happen  that  a  security 
would  be  very  glad  to  get  off  by  paying  his 
proportion  of  a  debt  I  But  by  what  rule  of 
morality  did  Meredith  suffer  Benning  to 
be  ruined?  He  might  have  deposited  his 
third  part  for  his  use,  if  Johns  had  refused 
to  receive  it.     But,  in  truth  there  is  nothing 
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in  the  record  which  warranted  the  interpo- 
sition of  a  Court  of  Chancery  in  the  first 
instance. 

Ha  J  and  Randolph,  in  reply,  argued  on 
the  supposition  that  the  Jury  in  awarding 
damages  to  Benning  in  his  action  against 
Meredith,  had  considered  it  a  mere  matter 
of  account,  and  not  a  question  of  fraud,  on 
an  action  sounding  in  damages.  They  un- 
dertook to  shew  that  Benning  had  recovered 
of  Meredith  a  much  larger  sum  than 
was  due  from  Peter  May  to  Johns ;  and  in- 
ferred from  thence,  that  if  this  fact  had 
been  known  to  the  Jury,  they  never  would 
have  given  such  excessive  damages  against 
Meredith.  They  also  contended  that  Mere- 
dith was  entitled  to  the  interposition  of  a 
Court  of  fikiuity,  because  his  counsel,  confi- 
dent in  the  success  of  his  cause,  from  the 
weakness  of  the  testimony  brought  for- 
ward against  him,  had  failed  to  exhibit 
evidence  in  their  power,  shewing  that 
the  slaves  carried  to  North  Carolina 
were,  in  truth,  his  own  property; 
that  the  balance  due  from  Peter  May 
to  Johns  arose  from  the  defalcations 
of  William  May,  who  was  admitted  a  sub- 
deputy  of  Peter's  by  Johns,  and  for  whose 
conduct  the  firstsecuritiesof  Peter  were  not 
responsible :  and  that  the  award  of  the  ar- 
bitrators in  the  suit  of  Johns  v.  Peter  May 
and  his  securities,  proved  clearly,  that  there 
was  not  so  much  due  trom  May  to  Johns, 
as  had  been  recovered  by  Benning  of  Mere- 
dith. 

JUDGE  TUCKER.— This  was  an  action 
for  a  tort,  brought  by  the  appellee  Benning 
against  the  appellant,  in  which  the  former 
obtained  a  verdict  against  him  for  5001.  for 
secretly  and  maliciously  taking  and  carry- 
ing away  the  slaves  and  other  property  of 
one  Peter  May  (against  whom  he  had  lawful 
cause  of  action)  to  parts  unknown,  and  for 
still  keeping,  secreting,  and  concealing 
them,  and  also  for  aiding,  assisting,  and 
counseling  the  said  Peter  May  in  removing 
himself  to  parts  unknown,  to  the  end  that 
the  plaintifip  might  be  prevented  from  re- 
covering against  him;  with  an  averment 
that  by  such  removal  of  the  property,  and 
of  the  said  Peter  himself,  to  parts 
596  unknown,  the  •plaintiflF  has  been  pre- 
vented from  recovering  his  demand 
of  5001.  to  his  damage  7001. 

To  the  judgment  rendered  in  this  suit, 
the  appellant  obtained  an  injunction,  on  a 
suggestion  that  he  was  the  real  owner  of 
the  slaves  removed,  and  not  Peter  May — 
and  further  suggesting  a  variety  of  matter 
with  a  view  to  shew  that  Benning's  de- 
mand against  Peter  May  was  overrated  by 
the  Jury,  and  the  damages  excessive — but 
not  charging  any  surprise  at  the  trial,  nor 
denying  that  part  of  the  charge  in  the  dec- 
laration, which  relates  to  the  concealment 
of  Peter  May's  own  person,  or  of  his  other 
property,  except  the  slaves.  The  Chancel- 
lor directed  a  second  trial  to  be  had,  when 
the  jury  found  a  verdict  for  4751.  6s.  8d. 
and  after  some  further  proceedings  in  the 
Chancery  Court,  not  material  to  my  view 
of  the  case,  dismissed  the  bill. 

The  District  Court  before  which  the  first 
trial  was  had,  was  moved  for  a  new  trial, 
and  after  taking  time  to  consider  of  the 
motion,  overruled  it— after  which,   the  ap- 


pNellant  applied  for  and  obtained  his  injunc- 
tion. 

Courts  of  Common  Law  have  been  with 
reason  very  reluctant  in  grantng  new  trials 
merely  on  the  ground  of  excessive  damages, 
in  actions  founded  upon  a  tort;  unless 
there  had  been  some  allegation  of  aarprise 
upon  the  party,  or  some  misconduct  on  the 
part  of  the  Jury.  Nor  have  they  of  late 
years  in  England  granted  them,  without 
hearing  the  report  of  the  Judge  who  presided 
at  the  trial.  In  this  case,  the  Judges  who 
did  preside,  and  hear  the  evidence,  were 
moved  for  a  new  trial,  and  refused  it.  No 
exception  was  taken  to  any  opinion  of  the 
Court  upon  the  trial,  nor  was  any  offered  to 
that  overruling  the  motion.  This  may  be 
considered  as  equivalent  to  the  report  of  the 
Judge,  and  a  decision  at  bar  on  a  motion 
for  a  new  trial.  The  interposition  of  a 
Court  of  Eiquity  after  such  proceedings 
had,  is,  I  believe,  without  example  in  that 
country  from  which  we  have  borrowed  our 
system  of  jurisprudence,  however  frequent 
here,  of  late  years.  That  such  an  inter- 
position may  sometimes  he  necessary  and 
proper,  especially  after  trials  in  the  infe- 
rior C/Ourts  I  am  not  disposed  to  deny.  But 
where  the  Judges  of  a  Superior  Court  have 
presided  on  a  trial,  and  have  on  mature  de- 
liberation refused  to  grant  a  new  trial,  it 
would  seem  to  me  that  the  interposition  of 
a  Court  of  Equity  should  be  sparingly  ad- 
ministered, unless  for  some  reason  which 
evidently  could  not  have  been  submitted  to 
the   consideration  of   the    Court     refusing 

the  new  trial.  And  after  the  solemn 
597      ^decisions  of  this  Court  in    the  cases 

of  Maupin  v.  Whiting,  and  Terrel  v. 
Dick, (a)  in  the  former  of  which,  it  was 
decided  that,  where  the  defence  is  purely 
legal,  it  should  be  made  on  the  trial  at  law; 
and  in  the  latter,  that,  after  a  cause  has 
been  once  fully  decided  at  common  law, 
equity  ought  not  to  interpose;  in  both 
which  decisions  I  most  heartily  concur ;  we 
may  hope  that  the  line  of  demarcation  be- 
tween the  two  jurisdictions  will  be  more 
attended  to. 

The  defence  in  the  present  case  was  such 
as  might,  and  probably  was,  made  at  law 
on  the  first  trial.  The  papers  described  by 
Mr.  Venable  in  his  deposition,  with  which 
Meredith  furnished  his  counsel,  were  prob- 
ably kept  back  from  the  conviction  which 
they  felt  that  those  papers  were  either  inad- 
missible, or  unimportant.  And  as  far  as  I 
can  judge  of  the  contents  of  them  from  their 
titles,  I  am  of  the  same  opinion.  The  gist 
of  the  action  was  for  the  maliciously  aiding 
Peter  May  to  remove  himself  and  his  prop- 
erty to  parts  unknown  to  the  plaintiff,  to 
the  end  that  the  plaintiff  might  be  pre- 
vented from  recovering  the  money  he  had 
been  compelled  by  a  legal  judgment  to  pay 
for  him.  The  tort  was  not  confined  to  the 
removal  of  his  slaves,  or  other  property :  it 
is  expressly  charged  that  he  aided,  assisted, 
and  counselled  him  to  remove  himself  as 
well  as  his  property ;  and  that  he  did  this 
maliciously  with  a  view  to  deprive  the 
plaintiff  of  his  legal  remedy  against  him. 
The  whole  charge  was  put  in  issue  by  the 
plea  of  not  guilty. — The  Jury  have  found 
the  malice  and  the    intent,    as  well  as  the 


(a)  1  Call,  224  and  546. 
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facts  both  with  respect  to  his  person,  and 
his  property.  A  case  more  properly  be- 
longingf  to  the  determination  of  a  Jury  can- 
not easily  occur — they  had  a  right  to  make 
the  plaintiff  a  full  compensation  for  all  the 
inconvenience  and  expense  he  had  been  put 
to  by  the  defendant's  malicious  conduct. 
For  in  matters  of  tort  the  Jury  have  a 
right,  if  they  see  proper,  to  give  vindic- 
tive damages.  The  case  of  Halcomb  v. 
Flonrnoy,(a)  is  altogether  different;  it  was 
an  action  of  debt,  not  an  action  founded  on 
a  tort.  But  even  in  that  case  .a  majority  of 
the  Court  thought  that  the  award  of  the 
arbitrators,  who  were  jurors  of  the  parties' 
own  choosing,  ought  to  be  sustained,  not- 
withstanding the  damages  awarded  might 
have  been  given  in  consideration  of  injjiry 
sustained  beyond  the  principal  and  interest 
of  the  money  actually  paid.  This  I  think 
is  evident  from  the  award  itself ;  the  arbi- 
trators declaring  that  it  appeared  to  them 
that  the  plaintiff  had  been  put  to  very  great 

trouble  and  expense  by  travelling  to 
596      and  from  Richmond,    and    that  *hi6 

negroes  had  been  taken  in  execution  to 
satisfy  the  judgments  against  him,  and  were 
kept  out  of  his  possession  and  service  at 
various  times,  from  which  he  sustained 
losses.  If  the  Jury  in  the  present  case 
have  exceeded  the  exact  measure  of  princi- 
pal and  interest  paid  by  Benning,  we  are  to 
presume  that  they  had  sufficient  evidence 
before  them  to  satisfy  them  that  he  had 
sustained  injury  beyond  that  measure,  and 
that  the  Court  also  was  satisfied  on  the 
same  point.  The  second  Jury  gave  a  ver- 
dict for  the  same  sum  within  251.  which 
shews  they  probably  proceeded  on  similar 
grounds.  Such  a  concurrence  ought  to 
have  satisfied  the  Court  of  Chancery  that 
the  first  verdict  was  not  unreasonable — I 
therefore  think  the  dissolution  of  the  in- 
junction, and  the  final  dismission  of  the 
bill  was  perfectly  right,  and  that  the 
decree  ought  to  be  afiirmed. 

JUDGE  ROANB.  It  does  not  satifac- 
torily  appear  from  the  report  of  the  referees, 
(Woodson  and  others,)  or  from  any  other 
testimony  in  the  cause,  that  the  money 
recovered  from  Peter  May  and  his  sureties, 
in  June,  1788,  was  not  due  by  him  to  his 
principal.  All  the  defendants  were  notified 
of  the  motion,  and  this  ground  of  defence 
was  not  taken  by  any  of  them ;  but  the  judg- 
ment was  acquiesced  in.  Notwithstand- 
ing this  judgment,  all  the  securities  were 
safe,  as  long  as  Peter  May  himself  had 
property  adequate  to  the  payment  of  the 
debt,  and  within  the  reach  of  the  process  of 
the  Court.  Benning,  feaHng  that  the 
whole,  or  greater  part  of  the  debt  would  fall 
on  him,  in  consequence  of  the  eloigning  of 
May's  property,  brought  his  action  against 
Meredith  for  assisting  in  carrying  away 
and  secreting  the  property.  This  action, 
though  in  form,  an  action  of  tort,  was,  in 
respect  of  damages,  to  be  regulated  by  the 
actual  injury  sustained,  or  liable  to  be  sus- 
tained; and  if  it  now  clearly  appeared  that 
this  limit  was  exceeded  by  the  verdict,  I  will 
not  say  but  that  that  verdict  should  be  pared 
down  to  the  proper  standard.  It  was  not 
an  action  sounding  merely  in  damages,  but 
one  in  which  a  just  criterion  was  afforded, 

(a)  2  Call,  48S. 


whereby  the  damages   should  be  estimated. 

The  injury  complained  of  in  the  action  in 
Prince  Edward  District  Court  was,  that, 
whereas  P.  May  had  property  amply  suffi- 
cient to  pay  the  whole  debt,  and  thus  secure 
Benning  from  all  loss  whatsoever,  this  prop- 
erty was  eloigned  by  the  defendant  Mere- 
dith, and  Benning  made  liable,  in  the  event 
of  his  co-securities'  insufficiency,  to  pay 
the  whole  sum  due  on  the  judgment  in 
question,  as  well  as  other  sums  for 
599  which  P.  May  should  be  found  *to 
be  liable.  Admitting  that  the  dam- 
ages recovered  by  Benning  do  not  exceed 
what  he  has  paid,  and  is  liable  to  pay,  on 
account  of  his  suretvship  for  May,  the  effect 
of  the  judgment  against  Meredith  is  to 
place  him  (Benning)  in  the  same  situa- 
tion as  if  May's  property  had  never  been 
removed,  and  was  sufficient  to  pay  all  his 
debts  as  sheriff,  for  which  Benning  was 
liable.  It  substitutes  Meredith,  in  lieu  of 
May,  in  standing  between  Benning  and  loss. 
It  admits  that  May  had  property  enough  to 
effect  this  object,  and  that  Meredith  by  his 
act  has  made  the  debt  his  own. 

It  would  be  entirely  inconsistent  with  this 
idea  to  divide  this  debt  between  Benning 
and  Meredith,  and  make  Benning  sub- 
ject to  some  loss;  for  the  Jury  were  satis- 
fied when  they  rendered  their  verdict,  that 
Benning  should  be  subjected  to  no  loss  what- 
ever. Notwithstanding  the  deposition  of 
one  of  Meredith's  counsel  in  the  action 
at  law ;  as  a  motion  for  a  new  trial  was 
made  and  overruled,  and  no  exception 
taken,  we  must  conclude  that  enough  was 
proved  in  the  action  to  support  the  verdict. 
It  would  be  a  dangerous  proceeding  for  us 
to  open  a  verdict,  on  the  ground  of  a  de- 
fence which  was  known  but  not  used  in  the 
trial  at  law;  I  here  allude  to  the  appellant's 
claim  of  property  in  the  slaves  removed. 

But  however  it  was  in  the  first  trial,  the 
appellant  might  have  used  this  defence  in 
the  trial  of  the  issue  in  the  District  Court 
of  Richmond.  He  either  did  not  then  use 
it,  (and,  if  so,  his  omission  makes  against 
him  in  the  present  case, )  or  if  he  did,  that 
defence  was  reprobated  by  the  Jury,  (who 
are  the  best  judges  of  credibility,)  on  a  full 
consideration  of  the  testimony  in  the  cause ; 
and  this  last  verdict,  concurring  with  the 
first,  would  seem  conclusive  on    the  point. 

The  question  then  recurs,  is  John  Ben- 
ning placed  in  a  better  situation  by  the  last 
verdict,  that  if  P.  May's  property  had  been 
sufficient  for  his  indemnification,  and  had 
never  been  eloigned?  The  report  of  the 
commissioner  shews  that,  on  the  22d  of 
September,  1802,  Benning  had  paid  (includ- 
ing the  judgment  of  1793,  for  1031.  Os.  9 
l-2d.  and  interest  on  both  judgments,)  6021. 
4s.  7d. — If  the  sum  paid  with  interest  on 
account  of  the  last  judgment  be  deducted, 
he  will  have  paid  about  5101.;  and  that 
solely  on  account  of  the  first  judgment; 
without  taking  into  account  the  sums  which 
he  alleged  (and  which  he  may  have  proved 
to  the  Jury)  that  he  was  compellable  to  pay 
to  private  individuals;  or  taking  into  ac- 
count his  possible'  liability  to  divide  with 
Charles  May  the  sum  which  he  (May) 
6(X)  has  been  ^compelled  to  pay,  on  ac- 
count of  that  judgment,  or  other  judg- 
ment against  P.  May.     Even  this  last  sum, 
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standiog  singly,  exceeds  the  amount  of 
damages  assessed  by  the  Richmond  Jury, 
if  we  were  even  to  add  thereto  interest  up  to 
the  date  of  the  commissioner's  report.  We 
cannot,  therefore,  without  entirely  losing 
sight  of  the  ground  of  the  action  in  Prince 
Edward  District  Court  which  went  to  an 
entire  indemnity  of  Benning,  and  to  place 
him  in  the  same  situation  as  if  P.  May's 
estate  was  yet  amenable  to  the  judgments 
against  him,  and  sufficient  to  satisfy  them, 
subject  Benning  to  any  abatement  of  the 
sum  recovered  by  the  verdict  of  the  Rich- 
mond Jury.  Meredith  therefore  must  stand, 
where  the  Jury  of  Prince  Edward  has  placed 
him,  as  interposing  between  the  surety  and 
P.  May,  and  subject  to  the  estimated  dam- 
ages arising  from  his  misfeasance  in  the 
instance  in  question.  He  does  not  stand  in 
this  case  in  the  light  of  a  security,  and  as 
having  a  claim  to  contribution  from  his 
co-securities;  but  is  to  retribute  to  Benning 
that  injury  which  he  has  actually  sustained 
by  means  of  his  (Meredith's)  conduct  in 
relation  to  May's  negroes.  Benning  there- 
fore is  to  be  protected  from  all  loss  on  ac- 
count of  P.  May's  default  in  the  present 
instance,  within  the  limits  of  the  sum  found 
by  the  Jury,  and  is  not  to  divide  with 
Meredith  the  sum  actually  paid  for  P.  May. 
My  opinion  is  that  the  decree  is  right 
and  should  be  affirmed. 

JUDGE  FivEMING.— This  being  orig- 
inally a  special  action  for  a  tort  committed 
by  the  appellant,  Meredith,  in  secretly  and 
maliciously  taking  and  carrying  to  parts 
unknown  the  property  of  Peter  May,  deputy 
sheriff  of  Buckingham  County,  against 
whom  the  plaintiff  Benning  had  a  legal 
claim  as  one  of  his  securities ;  and  also  for 
counselling  and  assisting  the  said'  Peter 
in  removing  himself  to  parts  unknown, 
whereby  the  said  plaintiff  was  prevented 
from  recovering  indemnification  of  the 
said  Peter;  it  appears  to  me  that  an 
inquiry,  after  the  verdict,  into  the  ac- 
counts between  Johns,  the  high  sheriff, 
his  deputies  and  their  securities,  and 
whether  Peter  May  was  responsible  for 
the  malfeasance  of  William  May,  another 
under  sheriff,  was  improper,  as  the  whole 
matter  was  probably,  or  might  have 
been  before  the  Jury  on  the  trial  at  law : 
the  result  of  which  was  a  verdict  for  5001. 
damages ;  and  a  motion  for  a  new  trial  to 
the    Court  that  heard  the    whole  evidence, 

was    overruled,    after    time  had  been 
601      taken  to  consider  the  ^motion ;  from 

which   circumstance  it    is   to  be  pre- 


sumed that  the  Court  was  satisfied  the  ver- 
dict was  neither  contrary  to  evidence,  nor 
the  damages  excessive. 

The  defendant  Meredith,  however,  on  a 
suggestion  of  surprise  at  the  trial,  and  stat- 
ing in  his  bill  sundry  matters  respecting 
the  original  controversy,  obtained  an  in- 
junction in  the  High  Court  of  Chancery, 
which,  after  several  interlocutory  orders, 
directed  a  new  trial  of  the  issue  at  law, 
which  was  had  before  the  District  Court  of 
Richmond :  where  there  was  no  suggestion 
of  surprise  on  the  part  of  the  defendant; 
and  there,  the  Jury,  who  were  the  proper 
judges  of  the  facts  proved  by  the  evidence, 
and  of  the  measure  of  damages  to  be 
given  thereon,  assessed  the  damages  to 
4751.  6s.  8d. 

This  verdict  being  reported  to  the  High 
Court  of  Chancery,  a  commissioner  was 
directed  to  report  an  account  of  the  sum  due 
from  Peter  May  to  Johns  the  high  sheriff, 
and  of  the  payments  made  by  the  sureties 
respectively:  on  which  report  it  appeared 
that  Benning  was  a  creditor  for  payments 
to  the  amount  of  6021.  4s.  7d. ;  whereupon, 
on  a  final  hearing  of  the  cause,  the  plain- 
tiff's bill  was  dismissed  with  costs;  which, 
as  the  controversy  between  Benning  and 
Meredith  was  not  a  matter  of  account,  but 
simply  an  action  for  damages  for  a  tort, 
ought,  in  my  conception,  to  have  been  done 
without  reference  to  a  commissioner. 

It  is  a  difficult  matter  to  draw  the  true 
line  between  the  jurisdiction  of  Courts  of 
L/aw  and  Courts  of  B^uity;  but  there  is  a 
well-settled  general  principle,  which  admits 
of  but  few  exceptions ;  that,  where  a  person, 
seeking  a  right,  has  a  complete  remedy  at 
law,  he  shall  not  go  into  a  Court  of  Ekiuity 
to  obtain  it;  so  on  the  other  hand,  where  a 
defendant,  in  an  action  at  law,  has  a  full 
and  complete  defence  in  his  power,  and 
neglects  to  avail  himself  of  it,  he  shall  not 
go  into  a  Court  of  Equity  for  relief;  and, 
therefore.  Courts  of  Equity  should  be  cau- 
tious in  granting  injunctions  to  judgments 
fairly  obtained  at  law.  The  great  dispro- 
portion between  the  number  of  those  that 
are  dissolved  and  of  those  that  are  made 
perpetual  verifies  the  position. 

I  am,  in  this  case  of  opinion  with  the 
other  Judges  that  the  decree,  dismissing 
the  bill  with  costs,  is  correct,  and  ought  to 
be  affirmed. 

By  the  whole  Court  (consisting  of 
JUDGES  FLEMING,  ROANE  and 
TUCKER)  the  decree  of  the  Chancellor 
was  affirmed. 
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ABANDONMENT  OF  CONTRACT. 
1.  Wliat  clrcaxDBtances  admitted  as  presumptive 
proof  of,  and  allowed  to  be  established  by  parol  evi- 
dence  against  a  deed. 

Biirrer's  Adm'r  v.  Alderson,  54 

i,  A  contract  under  seal  adjndg^ed  to  be  set  aside, 

(sis  havlnflr  been  vacated   and   abandoned,)   upon 

circumstantial  evidence,  without  any  acknowledflr- 

ment  under  seal  of  such  abandonment. 

Crincan  and  Atcheson  v.  Nicholson's  Ex'rs. 

429.449 
ABATEMENT. 

1.  Practice  where  an  injunction  abates  by  the 
death  of  the  defendant 

White  V.  Fitzhuffh.  Lewis  and  Johnston,       1.  2 
Also. 
Kenner  v.  Hord.  204 

2.  Where,  by  the  death  of  the  complainant 
Carter  V.  Washington.  &c.,  908 

3.  An  ejectment  does  not  abate  by  the  death  of 
the  lessor  of  the  plaintiff. 

Kinney  v.  Beverley.  581 

4.  See  Action.  No.  2. 

ACCOUNT. 
1.  What  items  in  an   account,  exhibited  by  the 
plaintiff  at  law  and  defendant  to  a  bill  of  injunction. 
oQffhtnot  to  be  allowed  by  the  Commissioner  of  the 
Ooart  of  Chancery. 

Lipscomb's  Adm*r   v.    Littlepave's    Adm'r, 

468.470 
I.  A  Court  of  Chancery  ou^rht  not  to  decide  upon 
accoQDts  mutually  existing  and  controverted 
between  the  parties,  without  referrlne^  such 
accounts  to  a  Commissioner  or  Commissioners  to 
report  thereupon. 

Bland,  Sec  v.  Wyatt  544.  548 

3.  As  to  expuDffine^.  by  the  Court  or  Jury,  items  of 

an  account  against  a  testator  or  intestate  bear- 

OM    ing date  more  than  five  years  before  his  *death ; 

See  Executors  and  Administrators,  No.  la 

ACCOUNT   BEFORE    COMMISSIONERS. 

See  Account  Nos.  1,  2. 

1.  Not  to  be  allowed  of  stale  transactions,  thoug^h 
partly  subsequent  to  the  date  of  a  bond,  for  the 
purpose  of  establishing^  discounts  airainst  it 

Randolph's  Ex'r  v.  Randolph's  Ex'rs,  181 

1  Not  to  be  taken  of  items  in  the  claim  of  the 
plaintiff  at  law  not  exhibited  to  the  Jury,  nor  men- 
tioned in  the  answer,  and  which  are  prior  in  date 
to  the  commencement  of  the  suit  at  law. 

Lipscomb's  Adm'r  v.  Littlepare's  Adm'r,  458 

ACTION. 

1.  An  action  cannot  be  maintained  on  an  execu- 
tor's bond,  on  the  flrround  of  a  devastavit  when  the 
only  evidence  of  it  is,  that  a  prior  judgment  had 
been  obtained  ag^ainst  him  on  the  bond  of  his  testa- 
tor, and.  on  an  execution  issued  thereon,  the  sher- 
iff returned  "that  the  executor  had  removed  out 
of  ttae  state." 

Turner  and  others,  (Justices  of  Fauquier,)  v. 
Cbinn's  Ex'rs  and  others,  58 

2.  An  action  on  a  joint  and  several  bond  must  be 
bronght  ag^ainst  all  the  obligors  jointly,  or  one  of 
them  sinirly:  and  not  airainst  any  intermediate 
Dumber:  and.  if  it  be  stated  in  the  declaration  that 
one  of  the  obliffors,  (who  is  not  sued.)  together  with 
others,  sealed  the  bond,  advantag^e  may  be  taken  of 
the  error,  notwithstanding  there  was  no  plea  in 
abatement 

Leftwitch  and  others  v.  Berkley,  82 

&  See  Dower,  No.  2. 

4.  General  indebitatus  assumpsit  will  not  lie  for 
the  price  of  a  tract  of  land  ;  but  a  special  action 
ought  to  be  broug^ht  stating  the  circumstances  of 
the  contract 

Hoskins  V.  Hosklns'  Adm'r.  877 

5.  A  executes  a  writing  obligatory  to  B.  for  the 
payment  of  tobacco,  under  a  pecuniary  penalty, 
with  a  condition  annexed,  that  it  shall  be  void  if  C. 
shall  pay  the  tobacco,  or  its  value,  to  A.  In  an 
action  brought  on  this  writlng^,  the  declaration 
assigns  a  breach  of  the  condition  :  and  the  defend- 
ant Pleads  payment  The  verdict  and  judgment 
ought  to  be  for  the  penalty,  to  be  discharged  by 
payment  not  of  the  tobacco  with  interest  there- 


upon, but  of  damages  for  breach  of  the  condition. 
Overstreet,  Ac  v.  Marshall.  881 

6.  Quere.  whether  one  partner  executing  an 
oblig^ation,  binding  himself  and  his  heirs,  for  bim- 
self  and  the  other  partner,  can  subject  that  other 
partner  to  an  action  of  debt  thereupon. 

Shelton  v.  Pollock  &  Co.,  428 

7.  See  Declaration.  Na  8. 

8.  An  action  may  be  maintained  by  the  oblig^ee  in 
a  bond  of  Indemniflcatlon,  on  the  recovery  of  a 
judgment  ag^ainst  him,  without  proof  of  satisfac- 
tion of  such  judg^ment 

Murrell  v.  Johnson's  Adm'r,  450 

0.  A  suit  cannot  be  maintained  in  the  name  of  an 
attorney  in  fact  even  in  a  court  of  equity. 

Jones  V.  Hart's  Ex'rs.  470 

ACTS  OF  ASSEMBLY. 

1.  Ck>mmissloners  of  the  revenue,  who  under  an 
erroneous  construction  of  the  act  of  1786,  had  re- 
ceived a  greater  compensation  than  they  were 
entitled  to,  were,  in  consequence  of  an  adjudication 
of  the  General  (3ourt  affirmed  by  the  Court  of 
Appeals,  held  liable  to  refund.  On  a  motion 
ag^ainst  a  commissioner  for  this  money,  he  cannot 
avail  himself  of  the  act  of  limitations. 

Kemp  V.  The  Commonwealth.  85 

2.  An  act  of  assembly  authorising  the  auditor  to 
issue  a  warrant  in  favour  of  a  creditor  of  the 
Commonwealth  on  a  particular  fund,  will  not  stop 
the  interest  accruing  on  the  debt,  unless  It  shall 
appear  that  the  fund  was  sufficient  at  the  time  for 
its  payment 

Commonwealth  v.  Newton,  Ex'r  of  Tucker,  90 
606        *8.  It  seems,  that  under  the  act  of  1785,  ffiving- 

a  widow  dower  of  a  trust-estate,  she  is  entitled 
to  dower  in  an  equitable  estate  In  fee-simple  con- 
tracted by  verbal  agreement  to  be  conveyed  to  her 
late  husband,  provided  the  contract  be  proved  to 
be  such  as  would  authorise  a  Court  of  Equity  to 
decree  the  leg^al  estate. 

Rowton  V.  Rowton.  92 

ADMINISTRATORS. 
See  Executors  and  Administrators. 
AFFIDAVIT. 

1.  It  seems,  that  if  affidavits  be  excepted  to  at  the 
rules,  and  not  objected  to  at  the  hearing  In  the 
Court  of  Chancery,  but  allowed  to  be  read,  the  for- 
mer exception  is  waived,  and  cannot  be  repeated 
in  the  Court  of  Appeals. 

Rowton  V.  Rowton,  110 

In  this  case  two  of  the  judges  were  of  opinion  that 
the  affidavits  were  not  entitled  to  any  weight  prin- 
cipally because  the  magistrate,  before  whom  they 
were  taken,  would  not  permit  a  friend  of  the  ap- 
pellee to  cross-examine  the  witnesses;  two  others 
were  of  opinion  that  the  objection  was  not  sustain- 
able, either  because  the  person  who  wished  to  inter- 
rogate the  witnesses  did  not  show  that  he  was  an 
affent  of  the  party,  or  because,  if  the  objection 
ever  did  exist,  it  was  waived  by  permitting  the 
affidavits  to  be  read  at  the  hearing^:  and  the  fifth 
g^ave  no  opinion  as  to  the  objections,  but  commented 
on  the  evidence  as  if  the  affidavits  had  been  regu- 
larly taken. 

8.  Not  a  part  of  the  record,  unless  made  so  by  a 
bill  of  exceptions. 

Garland  v.  Bugg.  874 

8.  Of  two  of  the  jurors  that  they  were  influenced 
by  information  sriven  by  one  of  their  own  body,  in 
the  jury  room,  not  a  ground  for  granting  a  new 
tHal. 

Price's  Ex'r  v.  Warren,  Adm'r  of  Fuqua,         885 

4.  Sheriff's  return  of  service  of  a  decree  nisi,  or  of 
any  paper  not  directed  to  him  in  his  official  capac- 
ity ought  to  be  authenticated  by  affidavit 

Anonymous,  206 

AFRICANS. 
1.  In  a  contest  for  freedom  in  the  case  of  native 
Africans  and  their  descendants,  who  have  been  and 
are  now  held  as  slaves,  the  onus  probandi  does  not 
lie  on  the  person  claiming  them  as  slaves:  but  it  Is 
otherwise  with  respect  to  white  persons  and  native 
American  Indians,  and  their  descendants  In  the 
maternal  line. 

Hudffins  v.  Wriffhts,  184,  144 
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AGREEMENT. 

1.  Aarreement  Parol.  SUtute  of  frauds  and  per- 
juries will  avail  the  defendant  In  equity,  although 
it  be  not  formally  pleaded:  it  is  sufficient  if  he 
merely  rely  on  it  in  his  answer,  as  a  ground  for 
not  carrylng^  Into  effect  a  verbal  ag^reement  con- 
cerning lands. 

Rowton  V.  Rowton.  92 

2.  Wben  the  verbal  evidence  of  an  asrreement  is 
contradictory,  the  statute  of  frauds  oug^ht  espe- 
cially to  apply.  Ibid. 

8.  In  what  cases  one  party  is  bound  to  Immediate 
performance  on  his  part  though  the  value  of  the 
consideration  is  uncertain:  and  when  that  shall 
afterwards  be  ascertained,  may  have  such  remedy 
affainst  the  other  party  for  the  deficiency  as  shall 
be  equitable. 

Lionsr  V.  Colston.  1 1 1. 1 18 

4.  See  Mortg^age,  Nos.  1,  8. 

&  Specific  Performance,  No.  1. 

C  Bill  in  Chancery.  No.  6. 

7.  As  to  fraudulent  asrreements  to  defeat  cred- 
itors, see  Fraud,  No.  2. 

8.  Whether,  on  a  bill  for  specific  performance  of 
an  agreement,  a  Court  of  Equity  can.  in  lieu  thereof, 
decree   a  sum  of  money  absolutely.    See  Bill  in 

Chancery  Nos.  fl.  7.    See  Contract,  Nos.  1,  4. 

«06  *A2<IENDMENT. 

1.  Cannot  be  made  by  a'  District  Court  of  com- 
mon law  of  its  own  judgements,  after  the  term  at 
which  they  were  rendered. 

Halley's  Adm*r  v.  Baird  and  Young^,  25 

2.  An  executor  or  administrator  ought  to  be  per- 
mitted on  his  motion,  though  not  attended  with  an 
affidavit,  to  amend  his  plea  by  pleading^  fully  ad- 
ministered, at  any  time  before  the  trial,  if  the 
Court  be  satisfied  that  the  motion  is  not  made  for 
the  sake  of  delay. 

Chisholm  V.  Anthony,  87 

3.  An  erroneous  entry  of  a  decree  may  be  rectified 
upon  motion,  at  a  succeeding  term;  and  any 
mistake  committed  by  the  officers  of  the  court, 
or  gentlemen  of  the  bar.  may  be  corrected  in  like 
manner. 

Marr's  Adm*r  v.  Miller's  Ex'r  and  others,        804 

ANSWER  IN  CHANCERY. 

1.  Or  plea,  the  proper  mode  of  taking  advantage 
of  objections  which  do  not  appear  on  the  face  of  the 
bill  itself. 

Harris  v.  Thomas.  18 

2.  An  answer  positively  denying  a  fact  charired 
in  the  bill  oug^ht  not  to  be  outweig^hed  by  testimony 
not  equally  positive  on  the  other  side. 

The  Auditor  Ac  v.  Johnson's  Ex'x.  680,  642 

APPEAL. 

1.  Executors  and  administrators  not  to  be  re- 
quired to  ffive  security  on  entering  appeals. 

Wilson  V.  Wilson's  Adm'r,  15 

and 

Sadler's  Ex'rs  and  Leg^atees  v.  Oreen,  86 

2.  May  be  determined  in  a  District  Court  at  the 
term  to  which  the  record  is  brought  up. 

Robertson  v.  Braddick.  21 

3.  The  appellee  has  a  rifht  to  bring  up  the  rec- 
ord. Ibid. 

4.  After  two  terms  have  elapsed,  since  the  appeal, 
and  before  the  record  is  brought  up,  judg^ment  can- 
not be  affirmed,  but  appeal  may  be  dismissed  with 
costs. 

Nelson  v.  Matthews,  21 

5.  Notice  ought  to  be  given  of  an  intention  to 
take  up,  at  the  first  term,  in  a  chancery  case. 

Lee  V.  Frame.  22 

fl.  Practice  when  to  take  up  new  appeals.  Ibid. 

7.  Where  executors  and  legatees  Jointly  appeal, 
the  legatees  (belng^  in  possession  of  the  property) 
may  be  ruled  to  give  security. 

Sadler's  Ex'rs  &c.  v.  Oreen,  26 

8.  Will  be  taken  up  out  of  its  turn  on  the  docket, 
as  a  delay  case,  if  the  only  points  in  it  had  in  an- 
other case  been  decided  against  the  appellant. 

Armistead  v.  Butler's  Adm'r,  177 

9.  So  also  .when  the  counsel  for  the  appellee 
chooses  to  confess  error. 

Buchanan  v.  Leeright.  211 

10.  So  also  if  the  counsel  for  the  appellant  will 
not  say,  in  general  terms,  that,  in  his  opinion,  there 
is  error,  but  merely  states  points  which  do  not 
constitute  error. 

Garland  v.  Bugg,  875 

11.  Where  the  administrator  of  the  appellee  may 
have  the  appeal  dismissed  on  motion,  without  a 
scire  facias. 

Meek.  &c.  v.  Baine,  889 

12.  Ought  not  to  be  g^ranted  to  a  person  not  inter- 
ested. 

Sayre  v.  Grimes.  404 


18.  No  appeal  lies  from  an  order  of  a  County  or 
Corporation  Court  for  binding  out  an  apprentice, 
or  for  rescinding  his  indentures. 

Coopers  v.  Saunders  and  Hopkins,  413 

14.  The  Cobrt  of  Appeals  has  no  discretion  as  to 
the  costs  of  an  appeal,  but  must  allow  them  to  the 
party  prevailing. 

Cocke,  Crawford  &  Co.  v.  Robert  Pollock  & 
Co.,  490, 500 

16.  An  appeal  ouirht  not  to  be  allowed  by  the 
Court  of  Appeals  to  an  order  of  the  Superior  Court 
of  Chancery,  disallowing  a  bill  of  review,  althonffh 
the  riffhtof  property  had  been  decided,  and  a  writ 
of  habere  facias  possessionem  awarded,  but  an 
account  remained  to  be  taken,  and  the  commis- 
sioner's report  had  not  come  in. 

Bowyer,  Ac.  v.  Lewis,  56J 

16.  See  Attachment  No.  8. 

607  •APPEALS,  SUPREME  COURT  OF. 

1.  Rules  of  Practice,  in  I.  n.  III.  and  409. 

2.  Terms  of —209. 

The  terms  of  the  Supreme  Court  of  Appeals 
have  since  been  altered,  in  consequence  of  a 
memorial  of  the  Jadg^es.  presented  to  the  legislature 
at  its  session  in  December,  1807.  (See  Acts  of  1807. 
c.  xi.,  p.  21,  sect.  1.  and  Rev.  Code.  vol.  2,  c  115,  p.  145.) 

They  are  as  follows: 

The  1st  to  commence  the  Ist  day  of  March,  and 
continue  27  Juridical  days. 

The  2d  the  l5thof  April,  and  continue  44  Juridi- 
cal days. 

The  8d  the  tst  of  October,  and  continue  56 
Juridical  days. 

8.  Cannot  award  a  supersedeas  to  stay  proceed- 
ings on  a  Judg^ment  or  decree  of  a  County  Court 
Cheshire  v.  Atkinson,  563 

4.  See  Attachment  No.  8. 

APPEARANCE  BAIL. 

1.  If  the  plaintiff  does  not  in  the  first  instance, 
except  to  the  sufficiency  of  the  appearance  bail, 
he  cannot  afterwards  object  to  receivinflr  him  as 
special  bail. 

DunlopB  V.  Laporte,  8S 

8.  After  the  appearance  bail  has  defended  the 
suit  and  pleaded,  the  defendant  may,  at  a  subse- 
quent term,  be  admitted  to  appear,  give  as  special 
bail  the  same  person  who  was  appearance  bail, 
file  a  plea  and  go  to  trial.  Ibid. 

3.  Appearance  bail  admitted  as  special,  after  four 
terms  of  the  Federal  Court  had  elapsed,  and 
after  a  plea  had  been  filed  by  the  appearance  bail, 
on  which  issue  was  Joined,  and  a  Jury  had  been 
charged,  but  not  ag^reeing  in  their  verdict  a  Juror 
had  been  withdrawn. 

Main,  Ex'r  of  Hyndman,  v.  TnrnbuU,    24,  Note. 

4.  How  judgment  to  be  entered  if  the  appearance 
bail  defend  the  suit  and  afterwards  waive  his 
plea.  See  Judgments  No.  8,  and  Office  Judgment 
No.  2. 

5.  Discharged,  if  the  plaintiff  take  a  confession 
of  judgment  against  the  principal.  See  Office 
Judgment  No.  8,  and 

Fisher  and  others  v.  Riddell,  380.  Note. 

6.  If  the  sheriff  return  a  writ  '^executed."  and 
the  name  of  the  appearance  bail,  but  does  not 
return  the  bail-bond,  or  a  copy  thereof,  to  the 
clerk's  office,  tog^ether  with  the  writ:  Judgment 
ought  not  to  be  entered  against  the  defendant 
and  bail,  but  against  the  defendant  and  sheriff. 

Shelton  v.  Pollock  A  Co.,  428 

APPRENTICE. 

1.  No  appeal  lies  from  an  order  of  a  County  or 
Corporation  Court,  for  bindlng^  out  an  apprentice, 
or  rescinding  his  indentures. 

Billy  and    Jesse  Coopers   v.  Saunders  and 
Hopkins,  413. 

2.  What   is    the   proper   remedy    in    such  case. 

Ibid,       420 

8.  Quere.    If  an  apprentice   be  removed    out  of 

the  county  or  corporation  in  which  he  was  bound, 

can  the  court  thereof  direct  the  overseers  of  their 

poor  to  send  for  and  bind  him  to  another  master? 

Ibid,       414 
4.  Also,  Quere.    Whether    an    apprentice  so  re- 
moved to  a  county  or  corporation,  obtains  a  leg-al 
settlement  therein,  by  remaining  12  months  dur- 
ing his  apprenticeship.  Ibid,       414 

ASSAULT  AND  BATTERY. 

1.  In  a  Joint  action  of,  ag^alnst  twelve  defendants, 
the  process  having  been  served  on  two  only,  and 
they  having^  appeared  and  pleaded  not  irullty, 
the  Jury  found  them  "ruilty,"  in  ireneral  terms, 
and  assessed  damag^es  against  them  Jointly;  the 
plaintiff,  in  consequence  of  an  order  of  thecoart 
released  a  part  of  the  damages  to  those  defend- 
ants   (saylnff    nothing   of   the  others)    and  took 


268 


I  HEN.  &  M. 


ViRGIinA  RSFOKT8,  ANNOTATBD. 


INDEX 


jadirment  for  tbe   residue.    After  this,  he  coald 
not  proceed  to   obtain    additional   damasres 

006     a^-ainst  *any  of  the  other  defendants. 

Ammonett  v.  Harris  and  Turpln.  488,  400 

2.  What  conrse  the  plaintiff  oug^ht  to  have  pur- 
sned  Instead  of  taking  Judirtnent  in  that  case. 

Ibid.       480 

3.  What  step  the  plaintiff  ouirht  to  take,  if  the 
jury  in  a  Joint  action  of  assault  and  battery  assess 
tbe  damages  severally  arainst  the  several  defend- 
ants. Ibid,       400 

4.  See  Dam  aires,  No.  S. 

ASSETS. 

1.  By  Descent,  where  they  need  not  be  found  by 
the  jury. 

Woodford's  heir  V.  Pendleton.  808 

2.  If.  on  an  issue  Joined  on  the  plea  of  plene 
administravit.  the  jury  find  assets  to  a  certain 
amount  less  than  the  plaintiff's  claim.  Judgment 
ouffht  to  be  entered  for  that  amount  only  payable 
immediately,  and  for  the  balance  payable  when 
assets  shall  come  to  the  defendant's  hands. 

Nimmo,  ExT  of  Wlshart,  v.  The  (Common- 
wealth. 470 

3.  See  Pleading,  No.  0. 

ASSUMPSIT. 

1.  General  Indebitatus  assumpsit  will  not  lie  for 
the  price  of  a  tract  of  land,  but  a  special  action 
sutinir  the  circumstances  of  the  contract 

Hoskins  V.  Wrlff ht,  Adm'r  of  Hoskins.  879 

2.  On  the  trial  of  an  issue  on  the  assumpsit  of 
the  testator  within  five  years,  an  assumpsit  of  his 
executor  cannot  be  given  in  evidence  to  prevent 
tbe  operation  of  the  act  of  limitations. 

Fisher's  Ex'r  v.  Duncan  and  Turnbull.  508 

ATTACHMENT. 

1.  Will  not  lie  for  one  Joint  complainant  against 
another  who  has  received  more  than  his  propor- 
tion of  a  decree. 

Jones  v.  Jones.  8 

2.  Where  debts  due  to  a  person  deceased  are 
atuched  in  chancery  by  his  creditors,  his  exec- 
niors  or  administrators  may  appear,  file  their 
answers,  and  have  the  attachment  discharged  on 
their  motion,  without  crlvluff  security. 

Wilson  V.  Wilson's  Adm'rs,  &c.,  16 

&  In  what  case  not  to  be  granted  by  the  Ck>urt  of 

Appeals  asrainst  a  sheriff  for  carrying  into  effect 

an  execution  under  a  decree  from  which  an  appeal 

bas  been  granted. 

Cheshire  v.  Atkinson.  210 

ATTORNEY. 
1.  A  debt  due  from  an  attorney  to  his  client,  for 
money  collected  on  a  Judement,  is  only  a  debt  by 
simple  contract. 

Gathrlg^ht  v.  Marshall,  Ex'or  of  Rind,  427 

1  A  suit  cannot  be  maintained  in  the  name  of 
an  attorney  in  fact,  even  in  a  court  of  equity. 

Jones  V.  Hart's  Ex'rs,  470.  470 

8.  See  Costs,  No.  8. 

AUTHORITIES,  BRITISH. 
1.  How  far  obligatory  in  our  Courts. 
BarinflT  v.  Reeder.  156, 161, 168 

AWARD. 

1.  Not  to  be  avoided,  in  consequence  of  any 
calculations,  or  grounds  for  it,  taken  by  the  arbi- 
trators, which  are  not  Incorporated  in  it,  or  an- 
nexed to  it  at  the  time  of  delivery. 

Taylor's  Adm'r  v.  Nicholson.  67 

2.  Good  in  other  respects,  not  to  be  vitiated  for 
containing  a  matter  not  mentioned  in  the  submis- 
sion; but  such  matter  to  be  rejected  as  surplusage. 

Ibid. 
BAIL. 

1.  See  Appearance  Bail  Nos.  1.  2.  8,  4. 5,  6. 

1  It  seems,  that  where  a  Judgment  is  entered 
In  the  clerk's  office  ag^alnst  the  defendant  and  bail, 
a  copy  of  the  ball-bond  oufht  to  be  inserted  in  the 
record. 

Shelton  v.  Pollock  ft  Co.,  484 

«00  •BILL  IN  CHANCERY. 

1.  Complainant  should  be  always  ready  to 
support  his  bill  of  injunction,  even  before  answer 
filed. 

Radford's  Ex'rs  v.  Innes's  Ex'x. 

2.  May  be  filed  by  creditors,  admitted  as  new  par- 
ties, to  have  distribution  of  an  equitable  fund,  after 
a  decision  by  the  Court  of  Appeals  remanding  a 
cause  to  the  Superior  Court  of  Chancery ;  such  cred- 
itors statin?  their  willingness  to  contribute  to  the 
expenses  of  the  suit. 

Anderson  v.  Anderson  and  others,  12 

I.  Objections  apparent  on  the  face  of  the  bill  may 


be  demurred  to;  but.  if  not  apparent,  advantage 
should  be  taken  by  plea  or  answer. 

Harris  v.  Thomas,  18 

4.  Under  what  circumstances,  and  in  what  courts, 
a  person  may  file  a  bill  in  chancery  to  contest  the 
validity  of  a  •will,  after  probate.  See  Wills,  Nos.  1, 
2,8. 

5.  After  an  action  at  law  has  been  commenced  to 
recover  damages  for  breach  of  a  contract,  the  de- 
fendant has  no  right  to  file  a  bill  to  compel  the 
plaintiff  to  accept  a  specific  performance,  unless 
some  particular  grounds  of  equity  exists  on  his 
behalf,  excusing  and  relieving  ag^ainst  such  breach, 
and  showing^  that  the  contract  oufht,  nevertheless, 
to  be  specifically  enforced. 

Long  V.  Colston,  no 

6.  On  a  bill  for  specific  performance  of  an  aarree- 
ment,  the  court  ouffht  not.  in  lieu  thereof,  to  decree 
a  sum  of  money.  ?bsolutely,  but  may.  conditionally, 
fifiving^  the  defendant  his  election  either  to  pay  the 
money,  or  perform  the  agreement  specifically. 

Hook  V.  Ross,  810 

7.  In  such  case,  if  the  defendant  be  guilty  of  contu- 
macy, and  the  court,  from  the  want  of  evidence, 
which  he  is  bound  to  disclose,  be  not  able  to  direct 
a  specific  performance,  a  sum  of  money  may.  in 
like  manner,  be  decreed  for  the  purpose  of  compel- 
ling the  production  of  such  evidence.  Ibid. 

&  Who  to  be  made  parties  in  bills  for  a  discovery 
and  a  conveyance:  or.  if  the  defendant  die.  in  such 
cases,  airainst  whom  the  suit  is  to  be  revived. 

Key's  Ex'rs  v.  Lambert.  880 

0.  Bill  for  restitutiou  of  money  paid  for  certifi- 
cates which  the  vendor  had  no  right  to  sell,  sus- 
tained, and  the  money  decreed  to  be  refunded. 

Wise  V.  Craig.  678 

BILL  OF  EXCEPTIONS. 

1.  When  a  verdict,  on  an  issue,  directed  out  of 
chancery,  is  certified  to  the  court  slttlng^  in  chan- 
cery, a  new  trial  having  been  moved  for  and  re- 
fused, the  alleg^ations  relative  to  what  passed  at  the 
trial  of  the  Issue  stated  in  a  bill  of  exceptions  to 
the  opinion  of  the  court  in  refuslng^  the  new  trial, 
if  no  proof  of  the  truth  of  those  alleg^ations  appear 
on  the  record,  are  not  be  taken  as  admitted  to  be 
true,  by  the  court's  slirning^  and  sealing  the  bill  of 
exceptions. 

Ford  v.  Gardner  and  others.  78 

2.  An  affidavit  filed  in  support  of  a  motion  for  a 
continuance  which  was  overruled,  is  not  a  part  of 
the  record,  unless  it  be  made  so  by  a  bill  of  excep- 
tions. 

Garland  v.  Buffg^,  874 

BILL  OF  REVIEW. 

1.  May  be  allowed  by  the  Superior  Court  of  Chan- 
cery, after  affirmance  in  the  Court  of  Appeals:  for 
new  matter  of  fact,  but  not  for  matter  of  law. 

M'Call  V.  Grahahi  and  Beall,  18 

2.  Not  to  be  allowed  on  additional  circumstances 
merely  confirming^  facts  originally  proved. 

Randolph's  Ex'r  v.  Randolph's  Ex'rs.  ftc.,        180 

8.  Appeal  not  to  be  allowed  by  the  Court  of  Ap- 
peals from  an  order  of  the  Superior  Court  of  Chan- 
cery disallowing  a  bill  of  review,  unless  the  decree 

in  the  original  suit  had  been  final,  and   the 
610     parties  out  of  ♦court 

Bowyer.  ftc.  v.  Lewis,  SbS 

4.  Note  the  diversity  between  a  bill  of  review  and 

a  supplemental  bill  in  the  nature  of  a  bill  of  review. 

Ibid.,       664,  55» 

BILL  OF  REVIVOR. 
1.  A  suit  in  chancery  for  a  conveyance  of  lands,  in 
case  the  defendant  dies  before  a  final  decree,  ought 
to  be  revived  ag^alnst  his  heirs  and  devisees,  and  all 
other  persons  holding,  claiming,  or  in  any  manner 
interested,  under  him.  in  the  lands  in  question. 
Key's  Ex'r  V.  Lambert.  880 

BILL  SUPPLEMENTAL  IN  THE  NATURE  OF  A 
BILL  OF  REVIEW. 
See  Bill  of  Review.  No.  4. 

BOND. 
1.  A  bond  or  note  taken,  on  a  settlement  of  ac- 
counts, for  the  balance,  includlng^  the  interest  then 
due,  cannot  be  Impeached  on  the  ground  of  usury. 
Brown  v.  Brent.  4 

8.  Given  in  the  paper  money  times  In  a  pecuniary 
penalty,  conditioned  for  the  payment  of  tobacco, 
how  the  verdict  and  judgment  should  be.  See  Ac- 
tion. No.  6,  and  the  case  of 

Overstreet,  ftc.  v.  Marshall,  381 

8.  As  to  the  manner  in  which  suit  ought  to  be 
brought  on  a  Joint  and  several  bond.  See  Action. 
No.  2,  and  the  case  of 

Lef  twlch  and  others  v.  Berkeley,  61.  6S^ 
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4.  An  account  of  stale  transactions,  thouffb  partly 
sabseqnent  to  the  date  of  a  1x)nd,  not  to  be  allowed 
for  the  purpose  of  obtaining  discounts  ae^alnst  It. 

Randolph's  Ez*r  v.  Randolph's  Ex'rs.  &c.,         181 

5.  Given  in  the  paper  money  times,  in  what  case 
not  subject  to  the  scale. 

Nicholas's  Ex'rs  V.  Tyler.  882 

0.  A  bond  beinfiT  given,  conditioned  to  be  void  upon 
the  oblififor's  paylusr  all  costs  and  damages  which 
shall  be  awarded  in  consequence  of  the  obligee's  de- 
liverinfif  to  him  a  nefirro  slave,  a  judgment  obtained 
by  a  third  person  agalast  the  oblig-ee  for  the  same 
slave  is  sufficient  to  warrant  an  action  on  the  bond, 
without  proof  of  satisfaction  of  the  judgment 

Murrell  v.  Johnson's  Adm'r,  460,  458 

BOOKS. 

1.  When  partnership  accounts  are  referred  to  a 
commissioner,  what  books,  and  with  what  direc- 
tions relative  thereto,  a  court  of  chancery  will  rule 
the  parties  to  produce  before  him. 

Calloway  and  Steptoe  v.  Tate,  0 

BREACH. 

1.  After  an  action  at  common  law  has  been 
brought  to  recover  damages  for  breach  of  a  con- 
tract, the  defendant  has  no  right  to  file  a  bill  in 
equity  lo  compel  the  plaintiff  to  accept  a  specific 
performance:  unless  some  particular  grounds  of 
equity  exist  on  his  behalf,  excusing  and  relieving 
against  such  breach,  and  showing  that  the  contract 
ought  nevertheless  to  be  specifically  enforced. 

Longv.  Colston.  110 

2.  See  Pleading.  Nos.  4.  S. 
8.  See  Action,  Xo.  &. 

BRITISH  DEBTS. 
1.  The  Commonwealth  is  not  responsible  for  the 
nominal  amount  of  money  paid  into  the  loan  office 
in  discharge  of  British  debts;  but  only  for  its  value, 
according  to  the  scale  of  depreciation. 

The  Commonwealth  V.  Walker's  Ex 'r.  114 

CERTIFICATES. 

1.  Where  taxes  were  payable  in  certificates,  and 
the  sheriff  indulged  a  man  for  such  taxes  on  cer- 
tain   terms,   the    value  of    the    certificates, 

611     *at  the  times  when  payable,  was  decided  to  be 
the  rate  at  which  they  ought  to  be  allowed  to 
the  sheriff,  and  not  the  value  at  the  time  of  making 
the  allowance. 

Lipscomb's  Adm'r  v.  Llttlepage's  Adm'r.    454,  470 

2.  A  person  losing  a  public  certificate,  bearing  in- 
terest, which  never  was  transferred  to  him  by 
actual  assignment  from  the  original  holder,  ought 
not.  by  a  suit  in  Chancery,  to  obtain  its  renewal 
from  the  Commonwealth,  without  making  the  orig- 
inal holder  a  party  to  the  bill. 

The  Auditor.  &c.  v.  Johnson's  Ex'x,  586.  542 

8.  See  Bill  In  Chancery,  No.  0. 

CHANCERY.' 

1.  A  Court  of  Equity  may  decree  against  a  person 
within  this  Commonwealth  that  he  shall  convey 
lands  lying  in  another  State,  or  may  direct  a  deed 
to  be  cancelled  which  was  fraudulently  obtained 
by  him  for  such  lands. 

Guerrant  v.  Fowler  and  Harris.  5 

2.  Court  of  Chancery  always  open  to  reinstate,  as 
well  as  to  grant  an  injunction. 

Radford's  Ex'rs  v.  Innes's  Ex'x.  7 

8.  When  a  creditor  of  a  person  deceased  has  a 

remedy  against  his  executor  or  administrator  at 

law.  he  cannot  sue  In  chancery,  to  establish   his 

demand. 

Bacheldor  v.  Elliott's  Adm'r.  10 

4.  Under  what  circumstances  securities  of  execu- 
tors and  administrators  may  be  sued  in  chancery, 
before  a  devastavit  is  fixed  on  their  principal. 

Ibid. 

5.  Court  ought  to  give  directions  as  to  reading 
papers  on  the  trial  of  Issues  out  of  chancery. 

Ford  V.  Gardner.  Ac,  72 

See  the  entry,  in  the  case  of  Austin's  Adm'x  v. 
Winston's  Ex'x.  where  the  Court  of  Appeals  di- 
rected what  papers  should  be  read  in  evidence  on 
the  trial  of  the  issue.  52,  58 

6u  When,  for  what  cause,  and  in  what  court  a 
person  Interested  in  a  will  may  file  a  bill  in  chan- 
cery to  contest  Its  validity  after  probate.  See  Wills, 
Nos.  1,  2,  3. 

7.  Court  of,  may  decide  on  contradictory  evidence 
without  directing  an  issue. 

Row  ton  V.  Rowton,  92 

8.  See  Bill  In  Chancery,  No.  5. 

9.  See  Account.  No.  2. 

CHANCERY,  SUPERIOR  COURT  OF. 

1,  Rules  of  Practice  In,  for  the  Richmond  District. 
IV,  VII,  and  19 

2.  Terms  of— For  the  Richmond  District   (See  Acts 
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of  1807,  c.  14.  p.  28,  and  Rev.  Code.  2  vol.  c  116.  p.  14fi.) 

The  first  to  commence  the    1st  ^ 
day  of  February,  and  continue  24 

The  second,  1st  day  of  June,  and 
continue  24 

The  third,  1st  day  of  September,  I 
and  continue  24  J 

8.  For  the  Williamsburg  District 

The  first  to  commence   the    1st  ^ 
day  of  April,  and  continue  24 

The  second,  1st  day  of  July,  and 
continue  24 

The  third,  12th  day  of  Octol>er, 
and  continue  24 

4.  For  the  Staunton  District 
The  first  to  commence  the  20th  ^ 

day  of  March,  and  continue  24 

The  second,  10th  day  of  July,  and 
continue  24 

The  third,  15th  day  of  November, 
and  continue  24 

5.  The  several  Superior  Courts  of  Chancery  hare 
power  to  grant  injunctions  to  the  judgments  of  all 
courts  of  common  law  within  their  respective  dis- 
tricts, and  not  otherwise:  the  place  where  the  court 
of  law  is  holden,  and  not  the  residence  of  the  par- 
ties, furnishing  the  rule  of  jurisdiction   in   sacb 

Cocke,  Crawford  &  Co.  v.  Pollock  &  Co.,        480 
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require. 
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•COMBINATION. 
See  Fraud.  No.  2. 


CONFESSION  OF  JUDGMENT. 

1.  By  the  principal,  discharges  the  appearance 
ball. 

Fisher  and  others  v.  Riddell,  880,  Note. 

2.  By  an  executor,  in  an  action  brought  to  esub 
lish  a  devastavit  bars  relief  in  equity. 

Worsham  v.  M'Kenzle,  841 

CONSTRUCTION  OF  STATUTES. 

1.  Of  the  proviso  relative  to  the  tax  on  merchants 
in  the  revenue  law  of  January  28d,  1790. 

Edmonds  v.  Carpenter,  m 

2.  A  proviso  never  enlarges  the  operation  of  a 
statute,  especially  in  a  penal  law.  Ibid..      348 

CONSTRUCTION  OF  WILLS. 
See  Devise,  Nos.  1,  2,  8. 

CONTEMPT, 
1.  No  contempt  of  the  Court  of  Appeals  in  a  sheriff 
to  proceed  on  an  execution,  after  an  appeal  allowed 
in  vacation  by    the  Judge    who   pronounced  the 
decree,  but  before  the  record  is  brought  up. 

Cheshire  v.  Atkinson,  210 

CONTINUANCE. 

1.  Of  an  injunction,  ought  not  to  be  granted,  un- 
less from  some  very  great  necessity. 

Radford's  Ex'rs  v.  Innes's  Ex'x,  5 

2.  An  affidavit,  filed  in  support  of  a  motion  for  a 
continuance.  Is  not  a  part  of  the  record,  unless 
made  so  by  a  bill  of  exceptions. 

Garland  v.  Bugg,  S74 

CONTRACT. 

1.  Where  It  may  be  avoided  on  the  ground  of 
drunkenness. 

Wlgglesworth  v.  Steers.  Ac.,  70 

2.  A  Court  of  Equity,  unless  under  particular  cir- 
cumstances, cannot  compel  a  party  to  accept  a 
specific  performance,  after  he  has  elected  to  pro- 
ceed at  law  for  damages,  for  a  breach  of  the  con- 
tract   See  Bill  in  Chancery.  No.  5. 

Long  V.  Colston.  no 

8.  See  Agreement  No.  1. 

4.  A  contract  under  seal  decreed,  at  the  Instance 
of  one  of  the  parties,  to  be  set  aside,  as  having  been 
vacated  and  abandoned;  the  other  (at  whose  re- 
quest and  for  whose  benefit  it  was  expressly  made) 
having  for  a  long  time  neglected  to  carry  it  Into 
effect  and  shown,  by  particular  acts,  thoug-h  with- 
out any  acknowledgment  under  seal,  that  he  con- 
sidered It  no  longer  as  In  force. 

Cringan  and  Atcheson  v.  Nicholson's  Ex'rs,     429 

CONTUMACY, 
See  Bill  in  Chancery,  No.  7. 

CONVEYANCE. 
See  Deed,  No.  1. 

CORPORATION. 
1.  A  bequest  being  made  to  the  "Baptist  Associa- 
tion that  for  ordinary,  meets  at  Philadelphia  anna- 
ally,"  can  a  Society,  Incorporated  under  the  name 
of  the  Trustees  of  the  Philadelphia  Baptist  Associa- 
tion, claim  by  virtue  of  that  bequest  without 
proving  that  they  were  actually  incorporated  at  the 
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time  of  tbe  1)eqiiest,  and  that  they  are  the  same 
Society  intended  by  the  testator? 

Jones  y.  Hart's  Ez'rs.  471^  470 

Sl  See  Leffacy.  No.  1. 

CORPORATION  CXJUET. 
See  Coanty  Ck>nrt  and  Apprentice. 

COSTS. 
1.  On  overmling^  a  motion  in  the  Snperior  Conrt 
of  Chancery,  costs  awarded,  includin^r  an  attorney's 
fee. 

Jones  T.  Jones.  8 

613       *1L  Must  be  allowed  to  the  party  prevaillnfir  In 
the  Court  of  Appeals. 
Cocke  ft  Co.  T.  PoUok  ft  Co..  499.  500 

COUNT. 
1.  The  effect  of  several  counts  in  a  declaration, 
some  srood.  some  bad,  and  a  general  demurrer  to 
tbe  wbole  declaration,  the  counts  beluff  such  as 
could  be  joined  in  the  same  action.  See  Pleading. 
No.  7. 8. 

Roe  V.  Crutch  field.  362 

COUNTY  COURT. 
1.  Notwithstanding^  a  will  has  been  admitted  to 
record  in  a  District  Court,  a  County  Court  has  Juris- 
diction to  try  its  validity. 

Ford  V.  Gardner  and  others,  74 

1  A  County  Court  sitting  in  Chancery  has  a  rlffht 

to  direct  an  issue  to  be  tried  on  the  common  law 

side  of  the  same  court  Ibid. 

3.  See  Apprentice.  Nos.  1,  2,  8,  4. 

COURSE  AND  DISTANCE. 
I.  When  a  deed  mentions  the  course  and  distance 
of  a  line,  without  any  other  description  thereof, 
parol  evidence  is  admissible  to  prove  marked  trees, 
not  in  the  course  or  termination  of  that  line,  to  be 
the  true  line  intended. 

Baker  v.  Seekright,  Lessee  of  Glascock,  177 

COURT. 
1.  The  conrt  ought  to  leave  the  sufficiency  of  the 
evidence  wholly  to  the  consideration  of  the  Jury, 
and  ouffbt  not  to  instruct  them  that,  from  the  whole 
testimony  before  them,  ftc 

Fisher's  Ez'r  v.  Duncan  and  Turnbull,  564 

1  No  District  Court  of  common  law  has  the  power 
of  reversing,  altering,  or  amendlng^  its  own  Judge- 
ments, after  the  term  at  which  they  were  entered. 
Halley's  Adm'r  v.  Baird  and  Younff.  25 

S.  Need  not  actually  ezpuuflre  items,  in  an  account 
which  bears  date  more  than  five  years  from  the 
death  of  the  testator  or  intestate,  in  a  suit  against 
executors  or  administrators:  it  is  sufficient  if  they 
direct  the  Jury  to  disregard  those  items. 

Hoskins  v.  Wriffht,  Adm'r  of  Hoskins,  877 

4.  If  the  Court,  at  the  Instance  of  the  defendant, 
give  an  erroneous  instruction  to  the  Jury,  on  a  point 
not  material,  it  is  no  ground  for  reversing  a  Judir- 
ment  rendered  for  the  plaintiff  on  other  points. 

Murrell  v.  Johnson's  Adm'r.  460 

COURTS. 
See  Jurisdiction. 
See  General  Court. 

COVENANT. 

1.  Plea  of  not  guilty  to  an  action  of,  cured  by  ver- 
dict 

Hunnicutt  V.  Carsley,  158 

2.  See  Jeofails,  Nos.  2,  8. 

3.  See  Pleading.  Nos.  4,  6. 

CREDITOR. 

1.  May  be  admitted  as  a  new  party  to  have  dis- 
tribntion  of  an  equitable  fund,  after  a  decision  by 
the  Conrt  of  Appeals  remanding^  a  cause  to  the  Su- 
perior Court  of  Chancery. 

Anderson  v.  Anderson  and  others,  12 

2.  How  far  a  combination  between  a  creditor  and 
his  debtor  to  defeat  other  creditors  will  be  relieved 
against  notwithstanding^  the  defendant  relied  on 
the  maxim,  "in  pari  delicto  potior  est  conditio  de- 
fendentls."    See  Fraud.  No.  8. 

Austin's  Adm'x  v.  Winston's  Ex'x,  88,  58 

CREDITOR  OF  THE  COMMONWEALTH. 
1.  Act  of  assembly  authorising  the  auditor  to  issue 
warrants  in  favour  of.  on  any  particular  fund,  will 
not  stop  the  interest  on  the  debt  unless  it  appear 
that  the  fund  was  sufficient  at  the  time  for  its  pay- 
ment 

Commonwealth  v.  Newton,  Ex'r  of  Tucker,   90 
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•DAMAGES. 


1.  In  a  joint  action  of  assault  and  battery 
against  several  defendants,  a  judffmentfor  dam- 


ages against  one  of  them  is  a  bar  to  the  recovery  of 
additional  damag^es  airainst  the  rest 

Ammonett  v.  Harris  and  Turpin.  488.  499 

2.  But  where,  in  such  action,  on  issue,  or  writ  of 
inquiry,  as  to  part  of  tbe  defendants,  the  Jury  assess 
damages  as  to  them,  if  the  plaintiff  does  not  take 
judgment  for  those  damages,  he  may  have  other 
damages  assessed  on  other  issues,  or  writs  of  in- 
quiry, against  the  other  defendants,  and  finally 
take  Judgment  ag^ainst  any  one  of  them,  pro  melior- 
ibus  damnls.  Ibid.,       489 

8.  Quere.  Would  the  case  have  been  otherwise,  if 
the  first  verdict  had  only  apportioned  upon  the  de- 
fendants then  before  the  court  their  quota  of  the 
damages?  Ibid..       489. 490. 496 

4.  If  the  Jury,  in  a  Joint  action  of  assault  and  bat- 
tery, assess  the  damag^es  severally  against  the  sev- 
eral defendants,  (the  cases  of  them  all  being  before 
the  same  Jury,)  it  is  error,  unless  the  plaintiff  enter 
a  nolle  prosequi  against  all  but  one,  and  take  Judge- 
ment for  the  damages  assessed  asrainst  that  one,  in 
which  case  the  error  is  cured.  Ibid..       490 

5.  In  an  action  sounding  in  damages,  how  far  a 
Court  of  Equity  ouffht  to  interpose  to  ffrant  a  new 
trial. 

Meredith  v.  Bennlng^,  585.  001 

DATE. 

See  Deed,  Nos.  1.  2. 

1.  A  deed  of  conveyance  for  slaves  having  been 
slmed,  sealed,  and  delivered,  with  a  blank  left  for 
the  date,  the  donee  afterwards  inserted  the  date : 
no  fraud  or  imtwsition  appearing^  to  have  been  prac- 
tised in  obtaining  it  and  no  evil  design  in  filling  up 
the  blank,  the  deed  was  adjudged  to  be  good;  the 
date  not  being  a  material  part  thereof. 

Whiting  V.  Daniel  and  others,  890 

DEBT. 
See  Action. 

DEBTOR  AND  CREDITOR. 
1.  In  a  suit  between,  how  far  a  transaction,  which 
was  intended  by  both  to  defraud  the  other  creditors 
of  the  debtor,  is  affected  by  the  maxim,  "in  pari  de- 
licto potior  est  conditio  defendentls."  See  Fraud, 
No.  2,  and 

Austin's  Adm'x  v.  Winston's  Ex'x,  88,  53 

DEBTOR,  PUBLIC. 
See  Public  Debtor,  No.  1. 
Limitation,  Act  of.  No.  1. 

DECLARATION. 
See  Pleading. 

1.  A  suit  on  a  joint  and  several  bond  must  either 
be  brought  against  all  the  obligors  Jointly,  or  one 
of  them  singly:  and  not  against  any  intermediate 
number:  and  in  this  case,  it  appearing  from  the 
declaration  that  seven  obligors  sealed  the  bond,  and 
the  suit  being  against  six  only,  tbe  judgment  was 
reversed. 

Lef twich  and  others  v.  Berkeley,  Treasurer,    61 

2.  If  there  be  several  counts,  some  good  and  some 
bad,  but  such  ais  could  be  legally  joined  in  the  same 
action,  a  general  demurrer  to  the  declaration  ought 
to  be  overruled. 

Roe  V.  Crutchfleld.  861.  862 

8.  In  an  action  of  debt,  the  declaration  being 
against  A.  and  B.  merchants  and  partners,  and 
charging  that  A.  for  himself  and  B.  by  his  certain 
bill-penal  bound  himself  and  bis  heirs,  ftc.  (the  bill- 
penal  being  in  that  form,)  without  containing  any 
farther  averments,  was  adjudged  to  be  insufficient 
in  law  to  maintain  the  action. 

Shelton  v.  Pollock  ft  Co.,  423.  427 

615        *4.  If  the  declaration  be  substantially  defect- 
ive, the  judgment  mast  be  reversed  in  toto. 
Shelton  v.  Pollock  ft  Co.,  427 

See  Action,  No.  6. 

DECREE  NISL 
1.  How  to  be  executed. 
Anonymous,  206 

DEED. 

1.  A  person  being  within  the  Commonwealth  may 
be  decreed  to  execute  a  conveyance  for  lands  lying 
in  another  State,  or  to  cancel  a  deed  for  such  lands 
obtained  by  fraud. 

Guerrant  v.  Fowler  and  Harris,  5 

2.  For  slaves,  adjudged  to  be  good  where  a  blank 
was  left  for  the  date,  which  was  afterwards  in- 
serted by  the  donee. 

Whiting  V.  Daniel  and  others.  390 

8.  The  date  of  such  a  deed  is  not  a  material  part 
thereof.  ibld. 

4.  In  what  case  parol  evidence  is  admissible  to 
prove  marked  trees  to  be  the  true  line  intended, 
though  not  in  the  course  or  termination  of  the  line 
called  for  In  the  deed.  See  Course  and  Distance. 
No.  1. 
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DEMURRER  AT  LAW. 

1.  If  there  be  several  counts  In  a  declaration, 
some  fifood  and  -some  bad,  bat  sucb  as  conld  prop- 
erly be  joined  In  tbe  same  action,  ag^eneral  demur- 
rer ouiTbt  to  be  overruled. 

Roe  v.  Crutchfleld,  S61,  868 

2.  In  such  case,  if  a  writ  of  inquiry  be  executed 
after  overrullnsr  the  demurrer,  it  seems  the  defend- 
ant may,  nevertheless,  object  to  the  admission  of 
evidence  applying  only  to  the  faulty  counu,  and 
tender  a  bill  of  exceptions,  or  demurrer  to  the  evi- 
dence; or  may  apply  to  the  Court  to  instruct  the 
Jury  to  disresrard  such  faulty  accounts.  But  if  no 
such  step  be  taken,  and  entire  damasres  be  ffiven, 
the  verdict  is  srood,  and  judgment  ousrht  not  to  be 
arrested.  Ibid.,       863 

DEMURRER  IN  CHANCERY. 

1.  To  a  bill  of  injunction  exhibited  on  the  firround 
that  the  plaintiff  at  law  was  dead  before  the  judg- 
ment ouffht  to  be  sustained. 

Williamson's  Adm'r  v.  Appleberry,  207 

2.  Proper  mode  of  defence,  for  objections  appar- 
ent on  the  face  of  a  bill. 

Harris  v.  Thomas,  18 

DEMURRER  TO  EVIDENCE. 

1.  On  a  demurrer  to  evidence,  an  unconditional 
verdict  is  not  error,  provided  the  demurrer  be 
afterwards  determimed  by  the  court 

Biffg-er's  Adm'r  V.  Alderson,  54,59 

2.  Stating,  (in  detinue.)  that  the  defendant  offered 
a  bill  of  sale  in  support  of  his  right,  seems  to  be 
sufficient  evidence  of  the  defendant's  possession. 

Ibid..       65 
DEPRECIATION.  SCALE  OF. 

1.  Where  specie  was  lent  to  the  colony  of  Virginia 
before  the  war,  a  certificate  issued  during  the 
paper-money  times  for  Interest  upon  it  ought  to  be 
reduced  by  the  scale,  and  considered  as  a  payment 
of  its  nominal  amount 

Commonwealth  v.  Newton,  Ex'r  of  Tucker,       90 

2.  The  Commonwealth  not  responsible  for  the 
nominal  amount  of  money  paid  into  the  loan-office 
In  discharge  of  British  debts:  but  only  for  its  value 
according  to  the  scale. 

Commonwealth  v.  Walker's  Ex'r,  144,  158 

3.  At  what  time  the  scale,  in  such  cases  is  to  be 
applied.  Ibid. 

4.  A  bond  fflven  in  the  paper-money  times  is  not 
subject  to  the  scale  of  depreciation.  If  it  can  be 
shewn  by  circumstances,  though  not  appearing  on 
its  face,  that  the  debt  out  of  which  it  g^rew  was 
oriffinally  payable  in  specie. 

Nicholas's  Ex'rs  v.  Tyler,  882 

616        *6.  A  writing-  obligatory,  for  the  payment  of 

tobacco,  under  a  pecuniary  ptnalty.  beinff 
executed  in  the  paper-money  times,  the  penalty 
oug^ht  to  be  reduced  by  the  scale. 

Overstreet  &c.  v.  Mai  shall.  8S8 

DETINUE. 

1.  The  Jury  may  exceed  the  prices  of  the  slaves 
laid  in  the  declaration. 

Bigger's  Adm'r  v.  Alderson,  54,  61 

2.  What  evidence  of  the  defendant's  possession  is 
sufficient,  after  verdict,  a  bill  of  exceptions,  or  de- 
murrer, stating  such  evidence.  Ibid.,       56 

3.  When  detinue  will  lie  for  slaves  conveyed  in 
trust,  the  trustee  being  dead. 

Robinson's  Adm'r  v.  Brock,  214 

4.  What  special  verdict  is  insufficient  in  detinue  for 
slaves.  Ibid.,       214 

5.  The  defendant  having^  pleaded  non  dettnet  and 
a  special  plea  in  bar.  a  general  verdict  for  the  plain- 
tiff was  sufficiently  responsive  to  both  the  issues. 

Garland  v.  Buffg,  875 

6.  A  slave,  the  property  of  A.  is  sold  by  B.  (without 
authority)  to  C.  and  by  C.  delivered  to  D.;  A.  brings 
an  action  of  detinue,  and  obtains  judgment  against 
C;  he  cannot  afterwards  brlnsr  an  action  for  the 
same  slave  against  D.  notwithstanding^  his  judg- 
ment against  C.  is  unsatisfied. 

Murrell  v.  Johnson's  Adm'r,  460 

DEVASTAVIT. 

1.  A  judgment  against  an  executor  or  adminis- 
trator as  such,  with  a  return  on  the  execution, 
"that  he  has  removed  out  of  the  State,"  is  not  suffi- 
cient evidence  of  a  devastavit  to  ground  an  action 
on  the  executorial  bond. 

Turner,  &c.  v.  Chinn,  &c.,  58,  54 

2.  Quere.  When  is  a  devastavit  sufficiently  es- 
tablished to  maintain  a  suit  on  an  executor's  bond? 

Ibid. 
8.  A  confession  of  judgment  by  an  executor  in  an 
action  brought  for  a  devastavit  bars  his  relief  in 
equity. 

Worsham  v.  M'Kenzie.  842,  849 

4.  In  what  cases  securities  of  executors  and  ad- 


ministrators may  be   sued  in  chancery  before  a 
devastavit  is  fixed  on  their  principal. 

Bacheldor  v.  Elliot's  Adm'r.  10 

DEVISE. 

1.  Devise  to  the  testator's  two  sons  and  a  daughter 
severally,  for  the  life  of  each  devisee,  and.  after  his 
or  her  decease,  to  his  or  her  children:  if  none,  to 
the  other  two  devisees  for  life,  and  then  to  be 
equally  divided  between  their  children:  and,  if  all 
his  children  should  die  without  Issue  of  their  bodies, 
his  wife  living,  the  life  estate  should  g^o  to  his  wife 
during  her  natural  life,  and,  after  her  death,  re- 
mainder to  other  persons:— the  two  sons  and  dauirh- 
ter  take  each  an  estate  for  life:  and  the  remainders 
over  are  good,  and  may  take  effect,  the  conting^en- 
cies  not  beinff  too  remote. 

Smith  and  wife  v.  Chapman  and  others.     840.  803 

2.  It  seems  that  since  the  acts  for  docklnsr  entails, 
the  Ctourts  in  this  country  will  not,  by  Implication, 
turn  an  express  estate  for  life,  with  limitations 
over  in  remainder,  into  a  fee-tail,  as  in  like  cases  in 
England.  Ibid.,       241 

8.  A  testator  by  his  will,  made  in  1784,  devised  cer- 
tain lands,  with  personal  estate  in  the  same  clause., 
to  his  son.  and  his  heirs  forever:  and  "if  his  son 
should  die  without  a  lawful  heir,  remainder  over  to 
the  testator's  g^randson:"  the  first  devisee  took  an 
estate  tall,  which  was  converted  into  a  fee-simple 
by  the  act  for  docking  entails;  and.  on  his  dying: 
without  issue,  the  lands  descended  to  his  heirs  at 
law,  and  did  not  pass  by  the  will  to  the  grandson  of 
the  testator. 

Eldridg^e  and  another  v.  Fisher.  56» 

DISCOUNT. 
See  Bond,  No.  2. 
617  ♦DOWER. 

1.  When  to  be  allowed  in  an  equitable  estate 
in  fee-simple  contracted  by  verbal  agreement  to  be 
conveyed  to  the  husband.  See  Acts  of  Assembly. 
Na8. 

Rowton  V.  Rowton,  92^ 

2.  Writ  of  dower  unde  nihil  habet  cannot  be  main- 
tained affalnst  a  tenant  for  years  only,  but  ought 
to  be  brought  ag^alnst  a  tenant  having^  the  lnher> 
itance,  or  an  estate  equal  In  duration  to  the  life  of 
the  demandant.  * 

Miller  V.  Beverley.  808,  872 

DRUNKENNESS. 

1.  A  contract  avoided  on  that  account  by  the  rep- 
resentatives of  a  party  thereto,  though  such  drunk- 
enness not  occasioned  by  the  procurement  of  the 
other  party. 

Wifffirlesworth  v.  Steers  and  others.  70,  7» 

EJECTTMENT. 

1.  That  the  term  stated  in  the  declaration  of 
ejectment  has  expired,  previous  to  the  decision  on 
an  appeal,  is  a  circumstance  of  no  importance. 

Baker  v.  Seekrierht.  Lessee  of  Glascock,  177 

2.  See  Patent  for  Lands,  Nos.  i,  2. 

S.  An  ejectment  does  not  abate  by  the  death  of 
the  lessor  of  the  plaintiff. 

Kinney  v.  Beverley.  681 

ELECTION. 

1.  After  one  party  has  elected  to  proceed  at  law 
for  damages,  for  breach  of  a  contract,  how  far  a 
Court  of  Equity  may  Interfere.  See  Bill  of  Chan- 
cery, No.  5. 

EMANCIPATION  OP  SLAVES. 

1.  A  testatrix  emancipated  her  slaves  by  her  will, 
and  directed  that  a  certain  tract  of  land  should  be 
sold  for  the  payment  of  her  debts,  and  that  certain 
monies  due  her  shbuld  be  applied,  when  collected, 
to  the  same  object.  The  land  was  sold  for  ready 
money  by  her  administrator  with  the  will  annexed., 
after  advertising  the  time  and  place  (without  speci- 
fying the  terms)  of  sale,  for  ten  days  only,  and 
purchased  by  himself,  before  any  judgment  was 
obtained  against  her  estate.  The  slaves  were  after- 
wards sold  under  an  execution.  On  a  bill  filed  by 
certain  of  her  slaves,  claiming  the  benefit  of  her 
will,  and  suergestlnff  fraud  in  the  manag^ement  of 
her  estate,  it  was  decreed  that  the  lands  be  resold, 
and  an  account  taken:  and,  if  there  be  not  funds 
sufficient  to  pay  the  debt  for  which  they  were  sold, 
that  the  said  slaves  be  sold  for  a  term  of  years  to 
satisfy  It 

Patty  and  others  v.  Colin  and  others,  51(^ 

EQUITY. 

1.  A  Court  of,  will  not  rrant  a  favour  by  Imposing- 
conditions  on  the  other  party. 

White  V.  Fitzhugh,  Lewis  and  Johnston,  1,  2 

2.  See  Jurisdiction,  No.  2.    See  Waste,  No.  1. 
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8.  May  decide  on  disputed  facts  without  a  Jury. 
Rowton  v.  Rowton,  98 

Nice  V.  Purcell,  872 

4.  See  Executors  and  Administrators,  No.  9. 

5.  What  airrcement  a  Court  of  Equity  will  con- 
strue as  a  mortsraffe.    See  Mortffa^re,  Xos.  1.  2. 

6.  How  far  a  CX)urt  of  Equity  will  relieve  notwlth- 
staudiuff  the  defendant  relied  on  the  maxim  "in 
pari  delicto  potior  est  conditio  defendentis."  See 
Fraud.  No.  2, 

7.  See  Wills.  Nos.  1.  2,  8. 

8.  See  Bill  in  Chancery,  No.  5. 

9.  It  is  not  a  proper  sround  for  going  into  equity 
that  the  plaintiff  at  law  was  dead  before  the  rendi- 
tion of  the  judgment:  but  the  error  should  be  cor- 
rected by  writ  of  error  coram  nobis. 

Williamson's  Adm'rv.  Applebury,  206 

10.  See  Bill  in  Chancery,  Nos.  6,  7. 

11.  See  Contract.  No.  4. 
618        *12.  Relief  in,  granted  where  an  attachment 
had  issued  to  compel  performance  of  a  decree 
entered  by  mistake. 

Nelson  v.  Suddarth.  350,  361 

18.  A  person  cominsr  into  a  Court  of  Equity  to 
impeach  a  judgment  at  law  must,  on  his  own  part, 
do  what  equity  requires. 

Lipscomb's  Adm'r  v.  Littlepasre's  Adm'r,  466 

14.  See  Injunciion,  No.  16. 

ERROR. 

1.  Writ  of,  coram  nobis,  proper  remedy  where 
Judirment  is  obtained  in  the  name  of  the  plaintiff 
after  his  death. 

Williamson's  Adm'r  v.  Appleberry,  207 

2.  A  judgment  for  the  plaintiff  oufht  not  to  be 
reversed  on  the  firround  that  the  Court,  at  the  in- 
stance of  the  defendant,  crave  an  erroneous  instruc- 
tion to  the  Jury  on  an  unimportant  point. 

Murrell  v.  Johnson's  Adm'r,  451 

ESTATE  TAIL. 
1.  Since    the    Acts  of  1776  and  1785  for  docking 
entails,  it  seems  that  the  Courts  in  this  country  will 
not  turn  an  express  estate  for  life  into  a  fee  tail  by 
implication. 

Smith  and  wife  v.  Chapman,  241 

See  Devise,  Nos.  1,  2,  8. 

EVICTION. 
1.  What  the  vendee  of  land,  on  beinff  evicted,  is  to 
recover  of  the  vendor. 

Lowther  v.  The  Commonwealth.  202 

See  Warranty.  No.  1. 

EVIDENCE. 

1.  On  an  issue  out  of  Chancery,  an:  papers  may 
be  read  at  the  trial  in  the  Court  of  Law  which  were 
read  at  the  hearing,  or  at  a  former  trial. 

M'Call  V.  Graham  and  Beall,  13,  16 

Directions  as  to  what  evidence  may  be  used  on 

the  trial  of  an  Issue  out  of  Chancery.  52 

2.  Parol,  admissible,  or  continued  possession  on 
the  part  of  the  grantor,  and  the  srrantee's  acknowl- 
edfirment  of  his  riffht,  as  presumptive  proof  (asrainst 
a  deed)  that  the  grantee  has  relinquished  or  recon- 
veyed  his  ri^rht. 

Biirrer's  Adm'r  v.  Alderson,  54,  61 

8.  Where  the  evidence  adduced  on  a  trial  before  a 
jury  does  not  appear  on  the  record,  all  must  be 
presumed  to  have  been  leg^al  and  ri«-ht 

Ford  V.  Gardner  and  others,  72 

4.  On  the  trial  of  an  issue  out  of  Chancery,  the 
Court  oufirht  to  direct  what  papers  should  be  read 
in  evidence.  Ibid. 

See  Chancery.  No.  5. 

5.  Where  contradictory,  a  Court  of  Equity  may 
direct  an  issue,  or  not,  at  its  discretion. 

Rowton  V.  Rowton,  92 

See  Equity,  No.  8. 

6.  Ou  whom  the  onus  probandi  lies,  where  white 
persons,  Indians,  or  Africans  are  claimed  as  slaves. 

See  Onus  Probandi,  No.  1. 

7.  A  witness  not  immediately  and  certainly,  but 
conting^ently.  Interested  in  the  matter  in  contro- 
versy, is  competent;  but  the  Jury  are  to  judpe  of  his 
credibility. 

Baring^  v.  Reeder,  167 

See  Husband  and  Wife,  Nos.  1,  2. 
See  Witness,  Nos.  1.  2. 

8.  Parol,  when  admissible  to  prove  marked  trees 
not  in  the  course  or  termination  of  the  line  men- 
tioned in  a  deed  to  be  the  true  line  intended. 

Baker  v.  Seekriffht  Lessee  of  Glascock,  177 

9.  Evidence  of  facts  ouffht  not  to  be  stated  in  a 
special  verdict:  but  the  facts  themselves  should  be 
explicitly  found. 

Henderson  v.  Aliens.  285 

10.  Not  admissible  on  the  trial  of  an  ejectment  to 
show  that  a  patent  was  irregularly  obtained. 

Witherinton  v.  M'Donald,  807 

11.  Quere.    If  admissible  at  law  to  prove  that  a 
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patent  was  obtained  by  fraud? 

See  the  case  ot 

Hambleton  and  others  v.  Wells,  307,  Note 

12.  In  what  case  a  sum  of  money  may  be 

619  decreed  to  compel  the  production  ♦of  evidence. 
Hook  v.  Ross,  310 

18.  Evidence  of  circumstances  not  appearing  on 
the  face  of  a  bond  admitted  to  shew  that  it  ought 
not  to  be  subject  to  the  scale  of  depreciation. 

Nicholas's  Ex'rs  v.  Tyler,  882.  380 

14.  Circumstantial,  without  any  acknowledgment 
under  seal,  admitted  to  set  aside  a  contract  under 
seal,  as  having  been  vacated  and  abandoned. 

Crinffan  and  Atcheson  v.  Nicholson's  Ex'rs,     429 

16.  The  circumstance  that  a  writing  exhibited  for 
probate  as  a  last  will  and  testament  was  wholly 
written  by  the  testator  himself,  is  prima  facie  evi- 
dence that  he  was  in  his  senses,  and  able  to  make  a 
will,  at  the  time  of  writing  the  same:  so  that  the 
onus  probandi,  to  repel  that  presumption,  lies  on 
those  who  wish  to  impugn  it. 

Temple  and  Taylor  v.  Temple,  476,  479 

16.  In  such  a  case,  proof  that  the  testator's  intel- 
lects were  greatly  impaired  by  the  use  of  opium  and 
ardent  spirits,  and  that,  in  consequence  thereof,  he 
was  frequently  incapable  of  business.  Is  not  suffi- 
cient to  repel  the  presumption,  without  proof  that 
such  was  his  condition  at  the  time  when  the  writing 
was  executed.  ibid. 

17.  Evidence  to  outwelg^h  an  answer  positively 
denying  a  fact  charged  in  a  bill,  ought  to  be  equally 
positive. 

The  Auditor  v.  Johnson's  Ex'x,  536,  542 

18.  On  the  trial  of  an  issue  on  the  assumpsit  of 
the  testator  within  five  years,  an  assumpsit  of  his 
executor  cannot  be  given  in  evidence  to  prevent  the 
operation  of  the  act  of  limitations. 

Fisher's  Ex'r  v.  Duncan  aud  Turnbull.  568 

19.  The  sufficiency  of  the  evidence  ought  to  be 
left  wholly  to  the  consideration  of  the  Jury;  and  the 
Court  ouffht  not  to  instruct  them  that,  from  the 
whole  testimony  before  them,  the  demand  of 
the  plaintiff  was  not  barred.  &c  Ibid. 

See  Freedom,  Suits  for,  No.  1. 

EXCEPTIONS. 

1.  In  what  case,  allegations  in  a  bill  of  exceptions 
not  to  be  taken  as  conclusively  true. 

Ford  V.  Gardner  and  others.  72,  78 

See  Bill  of  Exceptions. 

2.  To  a  commissioner's  report  when  to  be  taken. 
Johnson,  &c.  v.  White's  Ex'rs,  201 

EXECUTION. 

1.  The  sheriff's  failing  to  make  a  return  on  an  exe- 
cution is  no  g^round  for  reversing  a  judgment  ob- 
tained on  a  forthcoming  bond  taken  in  pursuance 
thereof. 

Jones  and  others  V.  Hull,  212 

2.  See  Executors  and  Administrators,  Nos.  6,  7. 
8.  See  Judg^ment.  Na  12. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  When  a  creditor  has  a  remedy  ag^ainst.  at  com- 
mon law,  he  cannot  sue  in  Chancery  to  establish  his 
demand. 

Bacheldor  v.  Elliott's  Adm'r  and  others.  10 

2.  Securities  for.  cannot  be  sued  in  equity  until  a 
devastavit  is  fixed  in  a  previous  suit,  except  In  ccr- 
Uin  cases.  Ibid..       11 

3.  Not  to  be  required  to  give  security  on  obtain- 
ing  injunctions,  appeals,  writs  of  error,  or  superse- 
deas. 

Wilson  V.  Wilson's  Adm'rs,  Ac,  15.  16 

4.  May  discharge  an  attachment  in  Chancery,  on 
motion,  without  ffiving  security.  Ibid.,       16 

5.  When  to  be  permitted  to  amend  plea  by  plead- 
ing plene  administravit 

Chisholm  v.  Anthony,  27,  29 

6.  A  judgment  asrainst  an  executor  or  administra- 
tor as  such,  with  a  return  on  the  execution  "that  he 
has  removed  out  of  the  State."  is  not  sufficient  evi- 
dence of  a  devastavit  to  ground  an  action  on  his 
bond. 

Turner,  &c.  V.  Chinn,  &c.,  58 

7.  Quere.    Is  it  necessary,  after  such  judgment, 

and  a  return  of  "no  effects,"  on  the  execution. 

620  to  *bring  a  second  suit  to  establish  a  devastavit 
before  an   action  can  be  maintained  on  the 

bond? 

Turner,  &c.  v.  Chlnn,  Ac,  53 

8.  When  the  administrator  of  the  appellee  may 
have  an  appeal  dismissed  on  motion. 

Meek,  &c.  v.  Baine,  339 

9  After  confessing  judgment  in  an  action  for  a 
devastavit,  an  executor  cannot  resort  to  a  Court  of 
Equity  on  the  ground  of  his  having  fully  adminis- 
tered. 

Worsham  v.  M'Kenzie,  842 

10.  Items  in  an  account  exhibited  airainst,  and 

dated  more  than  five  years  before  the  decedent's 
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death  may  either  be  expunged  by  tbe  Court,  or  the 
Jury  may  be  Instructed  to  disreirard  them. 

Hoskins  v-  Wright,  Adm'r  of  Hoskins,  877 

11.  See  Assets,  No.  3. 

12.  Case  of  a  fraudulent  sale  of  land  by  an  admin- 
istrator with  a  will  annexed. 

Patty,  &c.  V.  Colin,  &c..  519,  580,  Ac. 

13.  The  assumpsit  of  the  executor  cannot  be  given 
in  evidence  on  the  trial  of  an  issue  on  the  assumpsit 
of  his  testator,  so  as  to  prevent  the  operation  of  the 
act  of  limitations. 

Fisher's  Ex'r  v.  Duncan  and  TurnbuU,  563 

PEES, 
i.  An  attorney's  fee  taxed  on  overruling  a  motion 
In  the  Superior  Court  of  Chancery. 

Jones  V.  Jones.  3 

FEE-TAIL. 
See  Estates-Tail. 

FORTHCOMING  BOND. 

1.  Motion  on,  can  only  l>e  made  on  the  day  to 
which  the  notice  is  given,  unless  the  defendant  be 
called,  and  the  motion  entered  and  continued. 

Parker  v.  Pitts.  4 

2.  Judgment  on  it  sustained,  though  no  return 
appeared  upon  the  execution. 

Jones,  &c.  V.  Hull.  212 

FRAUD. 

1.  A  deed  obtained  by  fraud  may  be  decreed  to 
be  cancelled,  if  the  defendant  reside  In  this  State, 
although  the  lands  lie  in  another. 

Guerrant  v.  Fowler  and  Harris,  5 

2.  Where  a  transaction  between  a  debtor  and 
creditor  is  intended  by  them  both  to  defraud  the 
other  creditors  of  the  debtor,  but,  under  all  the  cir- 
cumstances of  the  case,  the  debtor  is  the  least  cul- 
pable: to  what  extent  he  may  be  relieved. 

Austin's  Adm'x  v.  Winston'slEx'x.  83 

8.  Statute  of  Fraud,  will  avail  the  defendant, 
though  not  formally  pleaded. 

Rowton  v.  Rowton,  M.  98 

4.  Ought  especially  to  apply  against  an  agreement, 
where  the  verbal  evidence  of  it  is  contradictory. 

Ibid.,       98 

5.  See  Patent  for  Lands,  No.  2,  Date,  No.  1. 

6.  A  testatrix  emancipated  her  slaves  by  her  will, 
and  directed  that  a  certain  tract  of  land  should  be 
sold  for  the  payment  of  her  debts,  and  that  certain 
monies  due  her  should  be  applied,  when  collected, 
to  the  same  object.  A  sale  of  the  land  by  the  ad- 
ministrator with  the  will  annexed,  for  ready  money, 
after  advertising  the  time  and  place  (without  speci- 
fying the  terms)  of  sale  for  ten  days  only,  tbe  same 
being  purchased  by  himself,  was  decided  to  be  fraud- 
ulent. 

Patty,  &c.  V.  Colin.  &c..  519.  620.  &c. 

7.  Quere.  Whether,  on  the  trial  of  an  ejectment, 
evidence  is  admissible  that  a  patent  for  lands  was 
obtained  by  fraud? 

Witherinton  v.  M'Douald,  806 

8.  See  Maxims.  No.  2.  Bill  in  Chancery,  No.  9. 

FREEDOM,  SUITS  FOR. 

1.  Variance  between  the  evidence  and  the  case 
stated  by  the  plaintiff,  in  such  suits,  not  to  be  re- 
garded by  the  Court:  but  the  decision  to  be 

821     according  to  the  rights  of  the  parties,  •and  the 
case  made  out  by  the  evidence  at  the  trial. 
Hudglns  V.  Wrights,  184 

2.  If  a  female  ancestor  of  a  person  asserting  a 
right  to  freedom  is  proved  to  have  been  an  Indian, 
what  it  is  incumbent  on  those  who  claim  such 
person  as  a  slave  to  prove.  Ibid.,       185 

8.  What  is  an  uncertain  and  insufficient  verdict 
in. 

Pegram  v.  Isabel,  887,  888 

4.  Quere.  How  far  the  record  of  a  previous 
recovery  of  freedom  by  a  female  ancestor  of  the 
plaintiff  can  be  given  in  evidence?  Ibid.,       888 

Also,  see  Verdict,  No.  11,  where  this  Quere  is 
answered. 

5.  A  case  of  slaves,  claiming  freedom  under  a 
will,  filing  a  bill,  against  the  administrator  with 
the  will  annexed,  suggesting  fraud  in  the  manage- 
ment of  tbe  decedent's  estate,  and  obtaining  relief. 

Patty,  &c.  v.  Colin.  &c.,  519,  531 

GENERAL  COURT. 

See  Judgment,  No.  12. 

GRANT. 

See  Patent  for  Land. 

GUARDIAN  AND  WARD. 

1.  Where  a  guardian  died  intestate,  and  hia 
estate  was  committed  to  the  sheriff;  one  of  his 
securities  in  the  bond,  given  for  the  performance 


of  his  duty  as  guardian,  having  also  died  intestate* 
a  bill  was  filed  on  behalf  of  the  wards,  against  the 
helra  of  the  guardian,  the  sheriff,  the  surviving 
security,  and  the  administrator  of  the  deceased 
security,  as  co-defendants.  A  decree  against  the 
administrator  of  the  deceased  security  (no  proc- 
ess having  been  served  on  a  part  of  the  heirs, 
nor  on  the  surviving  security)  was  adjudfed  to  be 
erroneous. 

Bland,  Ac.  V.  Wyatt,  Ac,  543,  548 

HABEAS  CORPUS. 

1.  Where  a  cause  is  removed  by,  quere.  from 
what  stage  it  should  be  proceeded  on  in  the  Su- 
perior Court 

Halley's  Adm'r  v.  Baird  and  Young,  25 

See  this  doubt  removed  by  act  of  1808.  c.  27.  sect. 
2,  (and  Rev.  Code,  vol.  2,  c  108.  sect  2.)  (p.  135.) 
where  it  is  declared  that  the  cause  shall  be  placed 
in  the  same  situation  as  that  in  which  It  stood  la 
the  Inferior  Court. 

HEIR. 
T.  See  Jeofails,  Nos.  2.  3. 

2.  Where  the  declaration  alleges  that  the  heir 
has  assets  by  descent;  if  he  fails  to  plead  that  he 
has  no  assets,  or  does  not  set  them  forth  In 
particular,  it  is  not  necessary  for  the  Jury  to 
find  assete. 

Woodford's  heir  v.  Pendleton,  803 

3.  See  Pleading,  Nos.  4,  6. 

ETUSBAND  AND  WIFE. 

1.  In  suits,  where  the  husband  is  not  Immedi- 
ately and  certainly  interested,  but  may  be  so 
eventually,  the  wife  is  a  competent  witness;  but 
the  Jury  are  to  judge  of  her  credibility. 

Baring  V.  Reeder,  154 

2.  In  trover  by  R.  against  B.  for  goods  which 
had  been  lent  by  B.  to  the  wife  of  C.  and  conveyed 
by  C.  to  R.  the  wife  of  C.  is  a  competent  witness. 

Ibid. 

3.  Slaves  conveyed,  in  trust,  to  the  use  of,  for 
life,  and  for  the  life  of  the  survivor,  and,  after 
the  deaths  of  both,  to  the  use  ot  the  children  of 
the  marriage,  Slc.  pass  in  strict  settlement,  and. 
in  the  event  of  both  dying  without  issue  or  appoint- 
ment, shall  not  go  altogether  to  the  heirs  of  the 
husband:  but  those  conveyed  to  the  use  of  the 
heirs  of  the  wife  shall  go  to  her  next  of  kin. 

Robinson's  Adm'r  v.  Brock.  212 
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•ILLEGAL  CONTRACT. 
See  Fraud.  No,  2. 


IMPLICATION. 

1.  See  Devise,  No.  2. 

2.  Mere  implication  is  not  sufficient  to  authorise 
the  awarding  of  interest  from  a  period  antecedent 
to  the  time  appointed  for  the  payment  of  money: 
an  express  stipulation  to  that  effect  is  necessary. 

Buchannan  v.  Leerlght,  ill 

INDEBITATUS  ASSUMPSIT. 
See  Assumpsit. 

INDEMNIFICATION. 
1.  An  action  on  a  bond  of  indemnification  may 
be  maintained  by  the  obligee  on  the  rendition  of  a 
judgment  against  him,  without  proof  of  satisfac- 
tion of  such  judgment. 

Murrell  v.  Johnson's  Adm'r,  450 

INDIANS. 

1.  When  native  American  Indians  or  their 
descendants  in  the  maternal  line  are  claimed  as 
slaves,  on  whom  the  onus  probandi  lies.  See  Onus 
Probandl,  No.  1. 

2.  It  seems  that  no  native  American  Indian 
could  be  made  a  slave  under  the  laws  of  Virginia 
since  the  year  1091. 

Hudgins  V.  Wrights,  134 

It  has  since  been  solemnly  decided,  (in  the  cases 
of  Pallas.  Bridget,  and  others,  v.  Hill  and  others, 
March  Term,  1808,)  on  the  authority  of  manuscript 
acts  of  assembly  in  the  Monticello  library,  and 
in  the  possession  of  one  of  the  reporters.  (Wm.  W. 
Hening,)  that  the  right  of  making  slaves  of  In- 
dians was  taken  away  by  an  act  of  1091,  from  which 
the  act  of  1705  (which  has  heretofore  been  con- 
sidered as  the  first  law  restricting  the  right) 
appears  to  be  a  literal  transcript;  consequently 
that  "no  native  American  Indian  brought  Into 
Virginia  since  the  year  1091  could,  under  any 
circumstances,  be  lawfully  made  a  slave." 

INJUNCTION. 
1.  If.  at  any  time,  the  security  for  prosecuting 
an   injunction   shall  prove  to  be  insufficient  the 
court  will  require  unexceptionable  security  to  be 
given. 

Ross  V.  Pleasants.  Shore  &  Co.  and  others,         1 
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3.  Wbere  one  of  the  defendants  dies,  the  Court, 
on  tbe  motion  of  the  others,  will  make  a  rule  that 
the  injunction  shall  stand  dissolved,  unless  the 
complainant  will  revive  it  against  the  representa- 
tives of  the  deceased  within  a  fflven  time  after 
they  shall  have  qualified. 

White  V.  Fitzhug^h,  Lewis  and  Johnston,  1 

8.  Court  will  dissolve  though  a  trial  at  law  has 

been   directed,  and   no  verdict  certified,  if  it  be 

satisfied  that  it  onffht  to  have  been  dissolved  on 

the  former  motion. 

Vass  V.  Mag^ee.  2 

4.  When  no  motion  to  dissolve  till  cause  set  for 
hearing-  on  the  court  docket,  hearing  to  be  finaL 

Byrne  v.  Lyle,  7 

6.  Motion  to  dissolve  never  to  be  continued,  un- 
less from  ffreat  necessity. 

Radford's  Ex'rs  v.  Innes*s  £x*x,  7 

e.  Court  always  open  to  reinstate  as  well  as  to 

ffrant.  Ibid. 

7.  Complainant  should  always  be  ready  to  prove 
the  allesrations  in  his  bill,  even  before  answer 
filed.  Ibid. 

8.  To  stay  waste,  proper  subject  for  the  jurisdic- 
tion of  a  Court  of  Equity,  though  another  remedy 
^ven  by  act  of  Assembly. 

Harris  v.  Thomas,  18 

9.  Where  the  complainant  dies,  after  answer 
filed,  an  order  may  be  obtained,  that,  unless  his 
representatives  shall  appear,  within  a  certain 
time  fixed  by  the  Court,  and  cause  the  suit  to  be 

revived  in  their  names,  the  Injunction  shall 
«28     *stand  dissolved. 

Carter  v.  Washington  and  others,  90S 

10.  Where  the  defendant  dies,  after  answer  filed, 
an  order  may  be  obtained,  on  the  motion  of  his 
representatives,  that,  unless  the  complainant, 
within  a  certain  time  fixed  by  the  Court,  shall  re- 
vive the  suit  ag^ainst  them,  the  injunction  shall 
stand  dissolved. 

Kennerv.  Hord.  204 

11.  Bills  of,  filed  before  the  20th  of  January,  1804, 
not  to  be  dismissed  at  the  next  term  after  the  in- 
junction dissolved. 

Oalleffov.  Quesnairs  Adm'r,  805 

12.  Not  to  be  g^ranted  on  the  ground  of  the  death 
of  the  plaintiff  at  law  before  the  Judg^ment 

Williamson's  Adm'r  v.  Appleberry,  206 

In  such  case  the  legal  representative  of  the  deced- 
ent may  demur  to  the  bill.  Ibid..  207 
18.  Where  an  injunction  is  granted  to  a  judgment, 
and  an  account  between  the  parties  directed,  the 
commissioners  ouffht  not  to  give  the  plaintiff  at  law 
credit  for  claims  not  exhibited  to  the  Jury,  nor 
mentioned  in  the  answer,  and  which  are  prior  in 
date  to  the  commencement  of  the  suit. 

Lipscomb's  Adm'r  v.  Littlepag^e's  Adm'r,  458.  470 

14.  The  several  Superior  Courts  of  chancery  have 
power  to  grant  injunctions  to  the  judgments  of  all 
Courts  of  common  law  within  their  respective  dis- 
tricts, and  not  otherwise. 

Cocke.  Crawford  &  Co.  v.  Robert  Pollock  &  Co..  499 
See  Chancery.  Superior  Court  of.  No.  6. 

15.  After  a  verdict  for  the  plaintiff  in  an  action 
soundlnff  in  damages,  and  a  refusal  by  the  Court  of 
Law  to  firrant  a  new  trial,  a  Court  of  Equity  ouffht 
cautiously  to  interpose. 

Meredith  v.  Benning,  585 

INSOLVENT  DEBTOR. 

1.  Rule  relative  to  the  distribution  of  the  property 
of  a  living  insolvent  debtor  amon?  his  creditors. 

Anderson  v.  Anderson  and  others.  12 

2.  To  what  time  interest  allowed  on  the  respec- 
tive claims.  Ibid.,       13 

See  Interest  on  Money  No.  2.    See  Lien. 

INSTRUCTION  TO  THE  JURY. 
1.  If  the  Court  at  the  instance  of  the  defendant. 
irive  an  erroneous  instruction  to  the  Jury,  on  an 
Immaterial  point,  it  is  no  ground  for  reversinsr  a 
judfirment  given  for  the  plaintiff  on  other  points 
which  are  material. 

Murrell  v.  Johnson's  Adm'r,  450 

9L  See  Jury,  No.  1. 

INTEREST  ON  MONEY. 

1.  Not  usurious  to  take  a  bond  for  balance  due  on 
account,  including^  the  interest  then  due,  and  to 
receive  interest  thereupon. 

Brown  v.  Brent  4 

2.  On  claims  against  an  Insolvent  debtor  whose 
lands  were  decreed  to  be  sold,  interest  allowed 
only  to  the  time  when  the  proceeds  came  into  the 
hands  of  Commissioners. 

Anderson  v.  Anderson  and  others,  13 

&  On  debt  due  from  the  Commonwealth  interest 
not  stopped  by  an  act  of  Assembly  authorlsinfir  the 
auditor  to  issue  warrants,  on  a  particular  fund, 
unless  it  appears  that  the  fund  was  sufficient  at  the 
time  for  its  payment. 

Commonwealth  v.  Newton.  Ex'r  of  Tucker,       90 


4.  Interest  Warrant  drawn  during  the  existence 
of  paper  money,  for  a  specie  debt,  is  subject  to  the 
scale.  j^i^j, 

6.  Not  to  be  allowed  from  a  period  antecedent  to 

the  time  of  payment  without  an  express  stipulation. 

Buchannan  v.  Leeright,  211 

INTEREST  IN  CONTROVERSY. 
1.  An  appeal  or  supersedeas  to  a  judgment  ouirht 
not  to  be  g^ranted  to  any  person  not  appearing  to 
be  interested  in  the  matter  In  controversy. 

Sayre,  Adm'r  of  Grymes,  v.  Grymes,  404 

624  INTERLOCUTORY  DECREES. 

1.  When  a  decree  is  considered  interlocutory 
only. 

Bowyer,  &c.  v.  Lewis,  sgg 
ISSUE  OUT  OF  CHANCERY. 

1.  What  papers  to  be  read  on  the  trial  of. 
M'Call  V.  Graham  and  Beall,  is 
Ford  V.  Gardner.  Ac,  72 
Austin's  Adm'r  v.  Winston's  Ex'r,  .52 

See  also  Chancery.  No.  5. 

2.  The  Court  of  Chancery  ouirht  to  give  directions 
concerning  the  reading  of  the  papers  filed  in  the 
cause:  otherwise  the  omission  to  read  any  of  them 
is  no  ground  of  reversing  the  decree,  if  a  new 
trial  be  refused. 

Ford  V.  Gardner  Ac,  72,  85 

3.  Alleg^ations  relative  to  what  passed  at  the  trial 
of  such  issue,  if  no  proof  of  the  truth  thereof  ap- 
pear on  the  record,  are  not  to  be  taken  as  admitted 
to  be  true  by  the  Court's  siffninr  and  sealing^  a  bill 
of  exceptions.  Ibid..       72. 78 

4.  "To  try  the  validity  of  a  will"  is  the  same  with 
an  issue  "whether  the  wrlting^  in  question  is  the 
will  or  not"  ibid,       74.85 

6.  May  be  directed  by  a  County  Court  sltting^  in 
Chancery  to  be  tried  on  the  common  law  side  of 
the  same  Court  Ibid..       74  85 

6.  The  directing  of.  is  discretionary  with  a  Court 
of  Equity. 

Rowton  V.  Rowton,  gg 

Nice  V.  Purcell.  872 

7.  After  two  concurring^  verdicts  for  the  same 
party,  the  Chancellor  is  not  bound  to  direct  a  new 
trial,  notwithstanding  both  verdicts  were  in  opposi- 
tion to  the  opinions  of  the  Judges  before  whom  the 
issues  were  tried,  and  a  verdict  had  originally  been 
rendered  in  favour  of  the  other  party. 

M'Crae's  Ex'rs  v.  Wood's  Ex'r,  548 

ITEMS  OF  AN  ACCOUNT. 

1.  Which  bear  date  more  than  five  years  before 
the  death  of  the  testator  or  Intestate,  whether  to  be 
expunsred  by  the  Courts,  or  the  Jury  to  be  in- 
structed to  disresrard  them.    See  Account.  No.  8. 

2.  See  Injunction.  No.  1.^ 

JEOFAILS. 

1.  Plea  of  not  ffullty  to  an  action  of  covenant 
cured  by  verdict 

Hunnlcutv.  Carsley,  153 

2.  Also  a  defective  setting  forth  of  title  by  descent 
in  an  action  by  an  heir  for  breach  of  covenants 
contained  in  a  conveyance  of  lands  to  his  ancestor. 

Woodford's  Heir  v.  Pendleton,  803,  806 

8.  Also  a  defective  plea  and  issue  joined  thereupon, 
in  an  action  against  an  heir  on  his  ancestor's  cove- 
nant Ibid. 

See  Pleading.  Nos.  4,  5. 

JOINT  AND  SEVERAL. 
1.  In  what  manner  an  action  is  to  be  brought  on  a 
joint  and  several  bond.    See  Action.  No.  2. 

JUDGMENT. 

1.  Cannot  be  affirmed,  after  two  terms  have 
elapsed,  since  the  appeal,  and  before  the  record  is 
brought  up.  but  the  appeal  may  be  dismissed  with 
costs. 

Nelson  v.  Matthews.  21 

2.  Of  District  Court  of  common  law,  when  not  to 
be  reversed,  altered,  or  amended  by  that  Court 

Halley's  Adm'r  v.  Balrd  and  Young,  25 

See  Court,  No.  2. 

3.  To  be  entered  against  the  defendant  as  well  as- 
against  the  appearance  ball,  when  the  ball  set  aside 
the  office  judgment  and  afterwards  waived  his 
plea. 

Vanmeter.  &c.  v.  Fulkimore,  329 

See  Confession  of  Judgment  No.  1. 

4.  Confession  of,  in  an  action  for  a  devastavit  bars 

an  executor  from  going  Into   Equity  on  the 
625     ground  of  *f  ully  administered. 

Worsham  v.  M'Kenzie,  842 

5.  How  to  be  entered  on  a  bond  ^ven  in  the  paper- 
money  times,  with  a  pecuniary  penalty,  conditioned 
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for  the  payment  of  tobacco.    See  Action,  No.  5,  and 
the  case  of 

Overstreet  v.  Marshall,  881 

6.  A  debt  due  from  an  attorney  to  his  client  for 
money  collected  on  a  judgment,  is  only  a  debt  by 
simple  contract. 

Gathriffht  v.  Marshall.  Ex'r  of  Rind,  427 

7.  How  to  be  entered  where  the  sheriff  returns 
the  name  of  the  appearance-bail,  but  not  the  bail- 
bond  or  a  copy  thereof. 

Shelton  ▼.  Pollock  &  Co..  434 

8.  A  bond  beinff  srlven.  conditioned  to  be  void  upon 
the  obligor's  paying  all  costs  and  damag^es  which 
shall  be  awarded  in  consequence  of  the  oblisree's 
delivering  to  him  a  negro  slave,  a  judgment  obtained 
by  a  third  person  against  the  obligee  for  the  same 
slave,  is  sufficient  to  warrant  an  action  on  the  bond. 

Murrell  v.  Johnson's  Adm'r.  450.  458 

9.  A  judgment  against  one  person  in  an  action  of 
detinue  for  a  slave,  is,  while  unsatisfied,  a  bar  to 
another  action,  for  the  same  slave,  and  by  the  same 
plaintiff,  against  another  person.  Ibid. 

10.  See  Instruction  to  the  Jury. 

11.  How  to  be  entered  when,  on  the  plea  of  fully 
administered,  the  Jury  find  assets  to  a  less  amount 
than  the  plaintiff's  claim. 

See  Assets,  No.  2. 

18.  The  law  which  directs  the  clerk  of  the  Court 
of  Appeals  to  transmit  copies  of  Judgments  to  the 
clerks  of  District  Courts,  and  authorises  executions 
thereon  in  vacation,  does  not  extend  to  the  General 
Court    See  Note,  p.  488. 

18.  In  a  joint  action  of  assault  and  battery,  a  judg- 
ment against  one  of  the  defendants  is  a  bar  to  the 
recovery  of  additional  damages  against  the  rest. 
Ammonett  v.  Harris  and  Turpin,  488.  490 

14.  See  Declaration,  No.  4. 

JURISDICTION. 
1.  A    person   being   within   the   Commonwealth 
may  be  decreed  to  execute  a  conveyance  for  lands 
lying  in  another  State,  or  to  cancel  a  deed  for  such 
lands  obtained  by  fraud. 

Ouerrant  v.  Fowler  and  Harris,  5 

3.  When  a  creditor  has  a  remedy  against  executors 
or  administrators  at  common  law,  he  cannot  sue  in 
Chancery  to  establish  his  demand. 

Bacheldor  v.  Elliott's  Adm'r  and  others,       10, 12 

8.  An  injunction  to  stay  waste  is  a  proper  subject 

for  the  Jurisdiction  of  a  Court  of  Equity,  though 

a  remedy  at  law  is  given  by  an  act  of  Assembly. 

Harris  v.  Thoipas,  18 

4.  A  County  Court  in  Chancery,  has  jurisdiction 
to  try  the  validity  of  a  will  which  has  been  ad- 
mitted to  record  in  a  District  Court;  and  may  direct 
an  iRsue  to  be  tried  on  the  law  side  of  its  own  Court. 

Ford  V.  Gardner.  Ac,  74 

5.  The  place  where  the  Court  at  law  is  holden,  and 
not  the  residence  of  the  parties,  furnishes  the  rule 
of  jurisdiction  in  granting  injunctions. 

Cocke,  Crawford  &  Co.  v.  Robert  Pollock  & 
Co.,  499 

0.  A  Court  of  Chancery  cannot  transfer  a  cause 
from  the  jurisdiction  of  a  Court  of  Law  to  its  own 
tribunal,  after  the  plaintiff  had  elected  to  proceed 
at  law  for  damages  for  an  alleged  breach  of  con- 
tract, unless  some  peculiar  grounds  of  equity  exist, 
excusing  and  relieving  against  such  breach,  and 
shewing  that  there  ought,  nevertheless,  to  be  a 
specific  performance  of  the  agreement. 

Long  V.  Colston,  110 

JURY. 

1.  The  sufficiency  of  evidence  ought  to  be  left 
wholly  to  the  consideration  of  the  Jury:  and  there- 
fore, the  Court  ought  not  to  instruct  them  that  from 

the  whole  testimony  before  them  the  plaintiff 
826     was  'not  barred  by  the  act  of  limitations. 

Fisher's  Ex'r  v.  Duncan  and  Turnbull,  564 

2.  What  evidence  may  be  given,  and  under  what 
circumstances,  to  induce  a  Jury  to  presume  a  re- 
lease or  reconveyance. 

Rigger's  Adm'r  v.  Alderson,  54 

8.  On  a  trial  by  Jury,  if  the  evidence  adduced  do 
not  appear  on  the  record,  all  must  be  presumed  to 
have  been  legal  and  right. 

Ford  V.  Gardner  and  others,  72 

4.  Verdict  of.  must  answer  to  the  whole  case  put 
in  issue.  But  if,  in  detinue,  the  defendant  plead 
non  detinet  and  special  plea  in  bar,  to  which  there 
is  a  general  replication  and  issue,  a  general  verdict 
for  the  plaintiff  will  be  considered  sufficiently  re- 
sponsive to  both  the  issues. 

Garland  v.  Bugg,  374 

6.  If  instructed  by  the  Court  to  disregard  items, 
in  an  account  which  bear  date  more  than  five  years 
before  the  death  of  the  testator  or  intestate,  it  is  as 
well  as  If  the  Court  had  actually  expunged  those 
items.    See  Account,  No.  3. 

LAND. 
1.  General  Indebitatus  assumpsit  will  not  lie  for 


the  price  of  a  tract  of  land:  but  a  special  action 
should  be  brought  stating  the  circumstances  of  the 
contract. 

Hoskins  V.  Hoskln's  Adm'r,  87S 

See  Course  and  Distance.  No.  1. 

LEGACY. 

1.  Quere.  Is  a  bequest  of  personal  estate  "to  the 
Baptist  Association  that  for  ordinary,  meets  in  Phila- 
delphia annually,  to  be  a  perpetual  fund  for  the 
education  of  youths  of  the  Baptist  denomination 
who  shall  be  promising  for  the  ministry,  always 
giving  a  preference  to  the  descendants  of  the  fam- 
ily of  the  testator's  father."  sufficiently  definite  and 
certain  to  be  carried  into  effect? 

Can  a  Society  Incorporated  under  the  name  of 
the  trustees  of  the  Philadelphia  Baptist  Association^ 
claim  by  virtue  of  that  bequest,  without  proving 
that  they  were  actually  incorporated  at  the  time 
the  legacy  was  given,  and  that  they  are  the  same 
society  Intended  by  the  testator? 

Jones  V.  Hart's  Ex'rs,  470 

LEGATEES. 
1.  Being  in  possession  of  the  property  in  dispute, 
and  appealing  jointly  with  executors,  may  be  ruled 
to  give  security. 

Sadler's  Ex'rs  and  Legatees  v.  Green.  26.  27 

LIEN. 
1.  A  creditor  (of  an  Insolvent  debtor  who  is  livlng> 
Laving  a  lien  on  a  specific  fund,  and  a  decree 
against  it,  which  proves  insufficient,  does  not 
thereby  acquire  any  lien,  m  ore  than  he  had  before 
upon  the  general  fund. 

Anderson  v.  Anderson  and  others,  12,  IS 

LIMITATIONS,  ACT  OF. 

1.  Will  not  bar  a  motion  In  behalf  of  the  Common- 
wealth against  a  person  accountable  for  public 
money. 

Kemp  V.  The  Commonwealth,  8& 

2.  Items  in  an  account  exhibited  against  an  exec- 
utor or  administrator  which  are  barred  by,  may 
either  be  expunged  by  the  Court,  or  the  Jury  may 
be  instructed  to  disregard  them. 

Hoskins  V.  Wright.  Adm'r  of  Hoskins,  377 

8.  On  the  trial  of  an  issue  on  the  assumpsit  of 

the  testator  within  five  years,  the  assumpsit  of  his 

executor  cannot  be  given  in  evidence  to  prevent 

the  operation  of. 

Flsher'8  Ex'or  v.  Dmncan  and  Turnbull.  568 

LINES  OF  LAND. 
See  Course  and  Distance,  No.  1. 
627  *MARKED  TREES. 

Where  parol  evidence  may  be  given  to  prove 
marked  trees  to  be  the  true  line  intended,  although 
they  are  not  in  the  course  or  termination  of  the  lines 
called  for  in  the  deed.  See  Course  and  Distance. 
No.  1. 

MARRIAGE  SETTLEMENT. 

1.  By  a  marriage  settlement  certain  slaves  are 
conveyed  in  trust  for  the  use  of  the  husband  and 
wife  for  life,  and  for  the  life  of  the  survivor;  and, 
after  the  deaths  of  both,  for  the  use  of  the  children 
of  the  marriage:  and,  if  there  be  no  child,  a  part  of 
the  said  slaves  for  the  use  of  the  heirs  of  the  hus- 
band, or  of  such  persons  as  he  shall  appoint  and  di- 
rect: and  another  part  for  the  use  of  the  heirs  of 
the  wife,  or  to  be  disposed  of  as  she  shall  appoint 
and  direct.— The  wife  dies,  in  the  life-time  of  the 
husband,  without  any  child;  and  the  husband  dies, 
having  all  the  slaves  in  his  possession,  no  appoint- 
ment having  been  made.  The  heirs  of  the  husband 
shall  not  take  those  conveyed  to  the  use  of  the  heirs 
of  the  wife;  but  they  shall  go  to  her  next  of  kin. 

Robinson's  Adm'r  V.  Brock.  812 

2.  In  such  case  the  trustee  being  dead,  the  heirs  of 
the  husband  or  wife  may  maintain  an  action  of  det- 
inue for  the  slaves  conveyed  to  their  use  respec- 
tively. Ibid, 

MAXIMS. 

1.  How  far  a  fraudulent  agreement  is  affected  by 
the  maxim  in  pari  delicto  potior  est  conditio  def end- 
en  tis.    See  Fraud,  No.  2. 

2.  As  to  a  case  In  which  the  above  maxim  did  not 
apply.   See 

Wise  V.  Craig.  578 

MERCHANT  TAX. 
1.  When  it  became  payable  on  more  than  one 
store. 

Edmonds  v.  Carpenter.  Commissioner  of  the 
Revenue.  841 

See  Construction  of  Statutes,  No.  1. 
MISTAKE. 

1.  See  Amendment.  No.  8. 

2.  See  Equity.  No.  8. 
8.  See  Rent,  No.  1. 
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MORTGAGE. 

1.  What  airreemente  of  tbe  parlies  in  relation 
to  slaves  will  be  constrned  as  a  mortffaffe. 

Moore's  Ex'r  v.  Aylett's  Ex'r  Ac.,  20 

2.  If  it  be  agreed  between  a  morttfa^ror  and  mort- 
ffafiree  that,  in  case  the  debt  be  not  paid,  the  mort- 
ffasree  may  sell  the  property;  and.  In  conseqnence 
thereof,  he  sells,  without  any  fraud :  he  Is  account- 
able to  the  mortjracror  for  the  surplus  of  the  sum, 
for  which  he  sells  above  the  amount  of  the  debt, 
with  interest  on  such  surplus  till  paid,  but  not  for 
profits,  unless  he  appear  to  have  received  them 
prior  to  the  sale,  nor  for  the  value  of  the  property, 
at  any  subseQuent  time.  Ibid. 

MOTION, 
t.  Costs  allowed  on  overruling  a  motion  in  the  Su- 
perior Court  of  Chancery  includlnir  an  attorney's 
fee. 

Jones  y.  Jones.  8 

2.  On  a  forthcoming  bond,  can  be  made  only  on 
the  day  to  which  the  notice  is  ffiven,  unless  the  de- 
fendant be  called,  and  the  motion  entered  and  con- 
tinued. 

Parker  v.  Pitts.  4 

8.  See  Amendment.  No.  2. 
4.  See  Amendment,  No.  8.  • 
S.  See  Scire  Facias,  No.  1. 

«S  •NEW  TRIAL. 

1.  Where  it  ouirht  not  to  be  granted  on  affida- 
vit of  two  of  the  Jurors.    See  Affidavit,  No.  8. 

Price's  Ex'rs  v.  Fuqua's  Adm'r,  886 

2.  Though  a  trial  at  law  has  been  directed  (after  a 
bill  filed  in  Equity,  and  an  injunction  awarded)  and 
no  verdict  be  yet  certified,  the  Court  of  Chancery 
will  set  aside  the  order,  and  dissolve  the  injunction. 
If  It  be  satisfied  that  it  ouffht  to  have  been  dis- 
solved on  the  former  motion. 

Vaas  V.  Maffee,  2 

8.  After  two  concurring  verdicts  for  the  same 
party,  on  an  issue  directed  by  the  Chancellor  to  be 
tried  at  law,  he  is  not  bound  to  direct  a  new  trial, 
notwithstanding  both  verdicts  were  In  opposition  to 
the  opinions  of  the  Judg^es  before  whom  the  issues 
were  tried,  and  a  verdict  had  originally  been  ren- 
dered in  favour  of  the  other  party. 

M'Rae's  Ex'rs  v.  Wood's  Ex'r,  548 

4.  After  a  verdict  for  the  plaintiff  in  an  action 
sounding-  In  damages,  and  a  refusal  by  the  Court  of 
Law  to  grant  a  new  trial,  a  Court  of  Equity  ought 
cautiously  to  interpose. 

Meredith  v.  Johns  and  BenniniT.  686 

NOTICE. 
Ouflrht  to  be  given  of  an  intention  to  take  up  an 
appeal,  at  the  first  term  in  a  Chancery  case. 

Lee  V.  Frame.  22 


OBLIGATION. 


See  Bond. 


OFFICE  JUDGMENT. 

1.  How  it  may  be  set  aside  by  the  appearance- 
bail,  and  how  he  may  afterwards  enter  himself 
special  bail. 

Dnnlops  v.  Laporte.  22,  23,  24 

See  Appearance-Ball,  Nos.  1.  2. 

2.  If  an  office- judgment  be  set  aside,  and  the  suit 
be  defended  by  the  appearance-bail,  and  he  after- 
wards waives  his  plea,  judgment  is  to  be  entered 
against  the  defendant  as  well  as  the  balL 

Vanmeter  and  others  v.  Fulklmore,  320 

4.  But,    If,    after  office-judgment  the  defendant 

appear,  and  confess  judgment,  the  appearance-bail 

is  discharged,  and  the  plaintiff  cannot  proceed  to 

Judgment  asrainst  him. 

Fisher  and  others  v.  Rlddell,  880,  Note 

ONUS  PROBANDL 

1.  Where  white  persons  or  native  American 
Indians,  or  their  descendants  in  the  maternal  line 
are  claimed  as  slaves  the  onus  proband!  lies  on  the 
claimant,  but  it  is  otherwise  with  respect  to  native 
Africans  and  their  descendants,  who  have  been, 
and  are  now  held  as  slaves. 

Hudglns  V.  Wrights.  184 

2.  On  whom  the  onus  probandi  lies,  when  a  will  is 
exhibited  for  probate,  which  is  written  wholly  In 
the  hand-writing  of  the  testator. 

See  Wills,  Nos.  8,  0, 10. 

ORDER-BOOK. 
I.  After  a  judgment  Is  entered  on  the  order-book, 
and  signed  by  the  Judge  of  a  District  Court  of  Law, 
it  cannot,  at  a  subsequent  term,  be  amended. 

Halley's  Adm'r  v.  Baird  and  Youuff,  26 

PARTIES. 
1.  New   may    be  admitted  for  a  distribution  of 


equitable  funds,  after  a  decision  by  the  Court  of 
Appeals,  remanding  a  cause  to  the  Court  of  Chan- 
cery. 

Anderson  v.  Anderson  and  others,  12,  14 

2.  Who  ouffht  to  be  made  parties,  in  bills  for  dis- 
covery, or  a  conveyance. 

Key's  Ex'rs  V.  Lambert,  ^^^         .^2? 

8.  Or  in  bills  of  revivor.  Ibid.,       880,  831 

4.  See  Certificates,  No.  2.         ^     ^  .     .   ^ 

6.  A  bill  was  filed,  on  behalf  of  certain  Infants, 
arainst  the  heirs  of  their  guardian  who  died 
029     Intestate,  *the  sheriff  to  whom  his  estate  was 
committed,    (no    administrator  having  qual- 
ified) his  surviving^  security  In  the  bond  given  for 
the  performance  of  his  duty  as  guardian,  and  the 
administrator  of  the  other  security,  as  co-defend- 
ants.   No  process  having  been  served  on  a  part  of 
the  heirs,  nor  on  the  surviving  security,  a  decree 
afiralnst  the  administrator  of  the  deceased  security 
was  decided  to  be  erroneous,  because  there  were 
not  proper  parties  convented  before  the  Court;  and 
the  cause  was  remanded  for  further  proceedings. 
Bland  Ac.  v.  Wyatt,  &c..  648,  548 

PARTNERSHIP. 

1.  Where  partnership  accounts  are  referred  to  a 
commissioner,  the  Court  will  rule  the  parties  to  pro- 
duce before  him  any  books  and  papers  which  relate 
to  the  partnership,  but  will  direct  the  commis- 
sioner to  disregard  such  parts  as  relate  to  the  pri- 
vate affairs  of  either  party. 

Calloway  and  Steptoe  v.  Tate,  ^  ^  ^     J 

2.  In  assumpsit  for  a  partnership  demand,  defend- 
ant cannot  give  in  evidence  as  asetroff,  the  delivery 
of  iToods  to  an  Individual  partner. 

Armlstcad  v.  BuUer's  Adm'r,  ^^  ^^  ^  ^  176 
8.  Where  one  partner  binds  himself,  his  heirs,  &c. 
by  a  bond,  and  signs  it  "for  himself  and  the  Com- 
pany," a  declaration  in  debt  against  the  Company, 
charging  that  he  bound  "himself  and  his  heirs  for 
himself  and  the  Company,"  without  containing  any 
farther  averments,  is  insufficient  to  maintain  the 
action.  ^„   ._- 

Shelton  v.  Pollok  &  Co.,  428,  427 

Quere.  Whether  on  a  bond,  in  that  form  any  action 
can  be  maintained  arainst  the  Company? 

PATENT  FOR  LANDS. 

1.  In  ejectment,  evidence  cannot  be  introduced  to 
prove  that  a  patent  was  irregularly  obtained. 

Wllherlnton  v.  M'Donald,  806 

2.  Quere.  Whether  at  law,  evidence  is  admis- 
sible that  a  patent  was  obtained  by  fraud? 

Ibid.,       806, 807 

PAUPERS. 
See  Freedom,  Suits  for,  Nos.  1,  2. 
See  Indians.  Nos.  1,  2. 
See  Onus  Probandi,  No.  1. 
See  Variance,  No.  1. 

PHILADELPHIA  BAPTIST  ASSOCIATION. 

See  Attorney,  No.  2. 
See  Corporation,  No.  1. 
See  Legacy.  No.  1. 

PLEA. 

1.  Or  answer,  proper  mode  of  defence,  for  objec- 
tions which  do  not  appear  on  the  face  of  the  bill. 

Harris  v.  Thomas.  18 

2.  When  an  executor  or  administrator  oufht  to  be 
permitted  to  amend.    See  Amendment,  No.  2. 

PLEADING. 

1.  An  issue  out  of  Cnancery,  to  try  the  validity  of 
a  win,  being  made  up.  on  the  question  "whether  the 
will  was  valid,  or  not,"  has  the  same  effect  as  if  it 
had  pursued  the  "words  of  the  act  of  Assembly, 
whether  the  writing  be  the  will  of  the  testator  or 
not" 

Ford  V.  Gardner  and  others,  74 

2.  How  to  declare  on  a  joint  and  several  bond. 
See  Action,  No.  2,  Declaration,  No.  1. 

3.  The  statute  of  frauds  merely  relied  on  in  the 
answer,  as  a  ground  for  not  carrying  into  effect  a 
verbal  agreement  concerning  lands  will  avail  the 
defendant  as  much  as  if  it  had  been  formally 
pleaded. 

Rowton  V.  Rowton,  92 

See  Agreement.  No.  4,  Fraud,  No.  3. 

4.  In  an  action  by  the  heir  for  breach  of  covenants 
contained  In  a  conveyance  of  land  to  the  ancestor. 
if  the  declaration  avers  the  entry,  seisin,  and  death 

of  the  ancestor,  "and  that  the  lands,  covenants, 
630     and  writlnsrs,  aforesaid,  have  descended  *on 
the  plaintiff,"  without  setting  forth  the  man- 
ner In  which  he  derived  his  title.  It  Is  rood  after 
verdict 

Woodford's  Heir  v.  Pendleton,  803 

6.  In  an  action  afiralnst  the  heir,  on  a  covenant 
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entered  into  by  tbe  ancestor,  if  a  breach  be  assigned 
to  hare  been  committed  both  by  the  ancestor  and 
the  defendant,  the  defendant  pleads  "that  he  has 
not  broken  the  covenant"  without  saying  any  thing 
as  to  the  breach  by  the  ancestor;  and  the  Jury  find 
for  the  plaintiff  "that  the  defendant  has  broken  the 
covenant"— judgment  ought  not  to  be  arrested:  the 
defect  being  cured  by  the  act  of  Jeofails.  Ibid. 
0.  Where  the  declaration  alleges  that  the  heir  has 
assets  by  descent;  if  he  fail  to  plead  that  he  has  no 
assets,  or  does  not  set  them  forth  in  particular,  It 
is  not  necessary  for  the  Jury  to  find  assets.       Ibid. 

7.  If  there  be  several  counts  in  a  declaration,  and 
any  one  of  them  good  thougb  all  the  rest  be  faulty, 
a  general  demurrer  to  the  declaration  ought  to  be 
overruled,  and  judgment  entered  for  the  plaintiff, 
provided  the  counts  can  be  properly  joined  in  the 
same  action. 

Roe  V.  Crutch  field.  862 

8.  In  such  case,  if  a  writ  of  inquiry  be  awarded, 
after  overruling  the  demurrer,  it  seems,  that  the 
defendant  may,  nevertheless,  object  to  the  admis- 
sion of  evidence  applying  only  to  the  faulty  counts, 
and  tender  a  bill  oi  exceptions,  or  demurrer  to  the 
evidence;  or  may  apply  to  the  Court  to  instruct  the 
Jury  to  disregard  such  faulty  counts.  But  if  no 
such  step  be  taken,  and  entire  damages  be  given, 
the  verdict  is  good,  and  judgment  ought  not  to  be 
arrested.  Ibid.,       865, 866 

0.  In  detinue,  the  defendant  pleaded  the  general 
issue  and  a  special  plea  in  bar;  to  which  there  was 
a  general  replication  and  issue.  A  verdict,  in  gen- 
eral terms,  for  the  plaintiff,  was  considered  suffi- 
ciently responsive  to  both  the  issues. 

Garland  V.  Bugg,  874 

10.  See  Action,  No.  5.  ^ 

PLEDQ1S. 

1.  Under  what  circumstances  considered  a  mort- 
gage, and  how  far  the  mortgage  is  accountable,  if 
he  sell  the  property,  in  consequence  of  an  agree- 
ment with   the  mortgagor.    See  Mortgage,  No.  1. 

PRACTICE. 

1.  Rules  of,  in  the  Court  of  Appeals,  I,  U,  III.  and 

409 

2.  Rule  of,  in  the  Superior  Court  of  Chancery  for 
the  Richmond  District,  IV.  V,  VI.  VII.  and  19 

8.  Where  injunction  has  abated  by  the  death  of 

one  of  tbe  defendants  what  step  may  be  taken  on 

the  motion  of  the  others.    See  Injunction,  No.  2. 

White  V.  Fitzhugh,  Lewis  and  Johnston,  1 

4.  When  objection  to  a  bill  is  apparent  on  its  face. 

Harris  v.  Thomas,  18 

6.  When  not  apparent  on  the  bill  Itself.       Ibid. 

6.  At  what  term  to  take  up  new  appeals. 

Lee  V.  Frame,  28 

7.  After  the  appearance  bail  has  defended  the  suit 
and  pleaded. 

Dnnlops  v.  Laporte.  28 

8.  An  appeal  will  be  taken  up  out  of  turn  as  a 
delay  case,  where  the  only  points  In  the  cause  have 
been  decided  in  another  case  against  the  appellant 

Armistead  v.  Butler's  Adm'r.  177 

0.  When  exceptions  may  be  taken  to  a  commis- 
sioner's report. 

Johnson  and  others  v.  White's  Ex'r,  201 

10.  Where  the  complainant  in  a  bill  of  injunction 
dies,  after  answer  filed. 

Carter  v.  Washington  and  others.  203 

11.  Where  the  defendant  in  a  bill  of  injunction 
dies  after  answer  filed,  step  to  be  taken  on  the 
motion  of  his  representatives. 

Kenner  v.  Hord,  204 

12.  How  and  when  mistakes  in  entering  decrees. 
&c.  may  be  rectified. 

Marr's  Adm'r  v.  Miller's  Ex'r  and  others,        804 
See  Appearance  Bail,  No.  1,  2,  8. 
681        •IS.  How  the  service  of  a  decree  nisi  by  a 
sheriff  ought  to  be  verified. 
Anonymous,  206 

See  Office-Judgment,  Nos.  2.  8. 
14.  Where  there  are  several  counts  in  a  declara- 
tion, some  good,  some  bad,  what  steps  may  be  taken 
by  the  defendant,  after  his  general  demurrer  is 
overruled. 

Roe  V.  Crutchfield.  866,  866 

16.  A  motion  on  a  forthcoming  bond  can  only  be 

made  on  the  day  to  which  the  notice  is  given,  unless 

the  defendants  he  called,  and  the  motion  entered 

and  continued. 

Parker  v.  Pitts,  4 

16.  A  supersedeas  Improvidently  awarded  by  the 
Court  of  Appeals,  which  went  to  stay  proceedings 
on  a  decree  of  a  County  Court,  may  l)e  quashed  on 
motion.  ^ 

Cheshire  v.  Atkinson,  662 

17.  A  motion  to  dissolve  an  Injunction  ought  never 
to  be  continued,  unless  from  some  very  great  ne- 
cessitv 

Radford's  Ex'rs  v.  Innes's  Ex'x,  7 


18.  The  Court  of  Chancery  is  always  open  to  rein- 
state, as  well  as  to  grant  an  injunction.  Ibid. 

19.  The  complainant  should  always  be  ready  to 
prove  the  allegations  in  his  bill  of  injunction,  even 
before  answer  filed.  Ibid. 

20.  Where  an  executor  or  administrator  ought  to 
be  permitted  to  amend  his  plea.  See  Amendment, 
No.  2. 

21.  On  Issues  out  of  Chancery  the  Court  ought  to 
give  directions  as  to  the  reading  of  papers. 

Ford  V.  Gardner  and  others,  78 

22.  The  sutute  of  frauds,  relied  on  in  the  answer, 
as  a  ground  for  not  carrying  into  effect  a  verbal 
agreement  concerning  lands,  will  avail  the  defend- 
ant, although  it  be  not  formally  pleaded. 

Rowton  V.  Rowton.  92,  88 

PRESUMPTION. 
L  Under  what  circumstances  parol  evidence  of 
the  grantor's  continued  possession,  and  of  the 
grantee's  acknowledgment  of  his  right  may  be 
admitted  as  evidence  for  the  Jury  to  presume 
(against  a  deed)  that  the  grantee  had  released  or 
reconveyed  his  right 

Bigger's  Adm'r  v.  Alderson,  64 

2.  On  a  trial  by  Jury,  if  the  evidence  adduced  does 
not  appear  on  the  record,  all  must  be  presumed  to 
have  been  legal  and  right 

Ford  V.  Gardner,  7* 

PROFITS. 
1.  Mortgagee  selling  property  without  proof  of 
fraud  in  consequence  of  an  agreement  between  him 
and  the  mortgagor,  is  not  liable  for  profits  unless 
he  appear  to  have  received  them  previous  to  the 
sale. 

Moore's  Ex'r  v.  Aylett's  Ex'r,  29 

PROVISO. 
1.  As  to  the  construction  of  the  proviso  in  the 
revenue  act  of  the  28d  of  January  1799,  respecting 
merchant's  licenses.    See  Construction  of  SUtutes, 
Nos.  1.  2. 

PUBLIC  DEBTOR. 
1.  Cannot  avail  himself  of  the  sUtute  of  limita- 
tions, on  a  motion  at  the  suit  of  the  Commonwealth, 
for  monies  which  he  had  received  under  an  erro- 
neous construction  of  an  act  of  Assembly. 

Kemp  V.  The  Commonwealth,  85 

RECEIVERS  OF  PUBLIC  MONEY. 
1.  Not  to  be  sheltered  by  the  Act  of  Limitations. 
Kemp  V.  The  Commonwealth,  85 

RECORD, 
1.  An  affidavit  filed  in  support  of  a  motion  for  a 
continuance,  is  not  a  part  of  the  record,  unless  made 
so  by  a  bill  of  exceptions 

Garland  v.  Bugg.  874 

See  Verdict  No.  11. 
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•REINSTATING  INJUNCTIONS. 
See  PracUce,  No.  18. 


RELEASE. 

1.  A  release  to  one  of  several  persons  who  were 
guilty  of  a  joint  trespass,  operates  as  a  release  to 
alL 

Ammonett  v.  Harris  and  Turpin.  498 

2.  Under  what  circumstances  a  release  may  be 
presumed.    See  Evidence,  No.  2. 

RELINQUISHMENT  OF  RIGHT. 

1.  What  circumstances  admitted  as  presumptive 
proof  of.  and  allowed  to  be  proved  by  parol  evidence 
against  a  deed.  ,^  ,^ 

Biggers'  Adm'r  v.  Alderson,  54,  65 

2.  A  contract  under  seal  decreed  to  be  set  aside 
(as  having  been  vacated  and  abandoned)  upon  cir- 
cumstantial evidence,  without  any  acknowledg- 
ment under  seal  of  such  abandonment 

Cringan  and  Atcheson  v.  Nicholson's  Ex'rs. 

429.449 
REMAINDERS. 
1.  Contingent  created  In  a  devise,  where  good: 
the  contingencies  not  being  too  remote. 

Smith  and  wife  v.  Chapman,  240 

RENT. 

1.  Not  to  be  demanded  by  the  vendor  of  a  tract  of 

land  which  was  delivered  by  mistake,  to  the  vendee, 

and  of  which  he  was  evicted.  _    ^^^ 

Nelson  v.  Suddarth,  880, 861 

RESTITUTION. 
See  Bill  in  Chancery,  No.  9. 

RETURN. 
1.  The  want  of  the  sheriff's  return  on  an  execution 
is  no  ground  for  reversing  a  judgment  obtained  on 
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a  forthcoming  bona  taken  In  pursnance  thereof. 
Jones  and  others  v.  HnlU  212 

8.  See  SherifTs,  Nos.  1.  4. 

REVIEW. 
See  Bill  of  Review. 

REVIVOR. 
1.  Afiainst  whom  a  suit  in  Chancery  for  a  convey- 
ance of  land  ought  to  be  revived  in  case  the  defend- 
ant dies  before  a  final  decree. 

Key's  Ex'rs  v.  Lambert,  880.  881 

See  Bin  of  Revivor.  No.  1. 

RULES. 

1.  Of  the  Snpreme  Court  of  Appeals,  I.  n,  ni, 
and  409 

2.  Of  Practice  of  the  Superior  Court  of  Chancery. 
IV,  V,  VI.  VII,  and  19 

SCALE  OF  DEPRECIATION. 
See  Depreciation. 

SCIRE  FACIAS. 
1.  Where  two  terms  of  the  Court  of  Appeals  have 
elapsed,  since  the  appeal,  and  before  the  record  is 
brouirht  up.  the  administrator  of  the  appellee  may 
have  the  appeal  dismissed  on  motion  without  re- 
sorting to  a  scire  facias. 

Meek  and  others  v.  Baine,  880 

SECURITY. 

1.  For  prosecuting  an  injunction,  when  Insuffi- 
cient, new  security  to  be  ffiven. 

Ross  V.  Pleasants.  Shore  &  Company  and 
others,  l 

2.  For  executors  or  administrators  cannot  be  sued 
in  equity  until  a  devastavit  is  fixed  upon  the  princi- 
pal, in  a  previous  suit,  except  under  peculiar  cir- 
cumstances. 

Bacheldor  v.  Elliott's  Adm'r  and  others.       10, 12 
8.  Not  to  be  required  of  executors  or  administra- 
tors on    obtaining '  Injunctions,  appeals,  writs  of 
error  or  supersedeas. 

Wilsons  V.  Wilson's  Adm'r  and  others,        15. 16 
083        *4.  Nor  on  a  motion  to  discharire  an  attach- 
ment in  Chancery.  Ibid.,       10 

5.  In  what  case  legatees  jointly  appealiuir  with 
executors  may  be  ruled  to  give  security. 

Sadler's  Ex'rs  and  Leiratees  v.  Green,  20,  27 

SEQUESTRATION,  WRIT  OF. 

1.  Cannot  be  issued  on  a  sheriff's  return  of  "non 
est  inventus."  upon  an  attachment  for  contempt. 

Hook  V.  Ross.  310.  81 1 

2.  What  are  the  resmlar  proceedinsrs  whereon  to 
arround  it  Ibid..       810 

SET-OFF. 
1.  The  delivery  of  ffoods  to  an  individual  partner 
cannot  be  set-off  afirainst  a  partnership  demand. 
Armistead  v.  Butler's  Adm'r,  170 

SHERIFFS. 

1.  A  sheriff's  return  of  the  service  of  a  decree 
nisi,  or  of  any  paper  not  directed  to  him  in  his 
official  capacity  ourht  to  be  verified  by  affidavit. 

Anonymous,  800 

2.  In  what  case  a  sheriff  Is  not  to  be  attached  for 
contempt  of  the  Court  of  Appeals  for  carrying^  into 
effect  an  execution  under  a  decree  from  which  an 
appeal  has  been  granted. 

Cheshire  v.  Atkinson,  10 

&  See  Return.  No.  1. 

4.  If  the  sheriff  returns  a  writ  executed  and  the 
name  of  the  appearance-bail,  but  does  not  return 
the  bail-bond  or  a  copy  thereof,  to  the  clerk's  office, 
together  with  ttae  writ,  judgment  ought  not  to  be 
entered  against  the  defendant  and  bail,  but  airalnst 
the  defendant  and  the  sheriff. 

Shelton  v.  Pollock  ft  Co..  424 

6.  In  what  manner  a  sheriff,  who  Indulged  a  man 
for  his  taxes,  in  consideration  of  which,  the  latter 
agreed  to  indemnify  him  by  paying  all  damages 
which  the  Commonwealth  miffht  recover  of  him  in 
consequence  of  his  failing  in  due  time  to  pay  the 
said  taxes  into  the  treasury— was  allowed  to  recover 
the  amount  of  such  taxes;  part  beluff  in  specie  and 
part  in  certificates. 

Lipscomb's  Adm'r  v.  LitUepare's  Adm'r,      468.  470 

SLAVES. 

1.  Where  white  persons  or  native  American  In- 
dians, or  their  descendants  in  the  maternal  line,  are 
claimed  as  slaves  the  onus  probandl  lies  on  the 
claimant. 

Hnd^ns  V.  Wrights,  184 

2.  Otherwise  with  respect  to  native  Africans  and 
their  descendants.  Ibid. 

3.  It  seems  that  no  native  American  Indian  could 


be  made  a  slave  under  the  laws  of  Virginia,  since 
the  year  1001.  ibid. 

See  Indians.  No.  2. 

4.  Claiming  freedom,  under  the  act  of  1702,  on  the 
ground  of  having^been  brought  ioto  this  State,  ftc. 
must  appear  to  have  been  detained  by  compulsion 
and  contrary  to  law. 

Henderson  v.  Aliens,  286 

6.  Deed  for,  held  good,  though  a  blank  left  for  the 
date,  which  was  afterwards  filled  up  by  the  donee. 
See  Date.  No.  1. 

0.  Emancipated  by  a  last  will  and  testament  may. 
under  certain  circumstances  be  sold  for  a  term  of 
years  to  satisfy  the  debts  of  the  decedent 

Patty,  Ac.  V.  Colin.  Ac.  610,  621 

See  Emancipation  of  Slaves.  No.  I. 

SPECIAL  VERDICT. 

1.  In  a  special  verdict,  the  Jury  ought  not  to  find 
the  evidence,  and  submit  to  the  Court  to  determine 
whether  certain  facts  are  to  be  inferred  from  it; 
but  should  find  the  facts  implicitly,  and  submit  to 
the  Court  the  questions  of  law  arising  thereupon. 

Henderson  v.  Aliens.  236 

See  Verdict  No.  6. 

SPECIFIC  PERFORMANCE. 
1.  A  person  being  within  the  Commonwealth 
081     may  t^e  decreed  to  execute  ♦a  conveyance  for 
lands  lylng^  in  another  State. 
Guerrant  v.  Fowler  and  Harris.  6,  0 

2.  After  action  at  law.  commenced  for  damages, 
the  defendant  has  no  riffht  to  file  a  bill  in  equity  to 
compel  the  plaintiff  to  accept  of  specific  perform- 
ance, except  under  peculiar  circumstances. 

Long  V.  Colston,  110 

8.  The  Court  ougrht  not  in  lieu  of.  to  decree  a  sum 

of  money  absolutely,  but  may  conditionally;  giving 

the  defendant  his  election,  either  to  pay  the  money. 

or  to  perform  the  ag^reement  specifically. 

Hook  V.  Ross,  810 

4.  Where  the  defendant  is  ruilty  of  contumacy, 
and  the  Court  from  the  want  of  evidence  which  he 
is  bound  to  disclose.  Is  not  able  to  direct  specific 
performance,  a  sum  of  money  may  in  like  manner 
be  decreed  to  comi>el  the  production  of  such  evi- 
dence. Ibid. 
STALE  DEMANDS. 

1.  When  a  Jury  have  found  a  verdict  for  the  plain- 
tiff in  an  action  of  debt  on  a  bond,  on  account  of 
transactions  whicn  (although  partly  subsequent  to 
the  date  of  the  bond)  are  old  and  stale,  ought  not 
to  be  allowed  for  the  purpose  of  obtaining  a  dis- 
count airainst  it 

Randolph's  Ex'r  v.  Randolph's    Ex'rs   and 
others,  181 

STATUTE  OF  FRAUDS  AND  PERJURIES. 
See  Afirreement  Nos.  1, 2. 

STATUTE  OF  LIMITATIONS. 
See  Limitations,  Act  of. 

STATUTES. 
See  Acts  of  Assembly. 

SUFFICIENCY  OF  EVIDENCE. 
1.  To  be  left  wholly  to  the  consideration  of  the 
Jury,  and  the  Court  ought  not  to  instruct  them  that 
from  the  whole  testimony  before  them,  ftc. 

Fisher's  Ex'r  v.  Duncan  and  Tumbull.  604 

SUPERSEDEAS. 

1.  If  merely  auxiliary  to  the  proceedinflrs.  may  be 
granted  in  Court  notwithstanding  the  Act  of  1800. 
ch.  22,  sect  4. 

Cheshire  v.  Atkinson.  210 

2.  Ouffht  not  to  be  inranted  to  a  person  not  ap- 
i>earinfir  to  be  interested  in  the  matter  in  contro- 
versy. 

Sayre  v.  Orymes.  404 

8.  Nor  by  the  Court  of  Appeals  to  a  judgment  or 
decree  of  a  County  Court 

Cheshire  v.  Atkinson.  602 

SUPPLEMENT  BILL. 
See  Bill  of  Review,  No.  4. 

SURPLUSAGE. 
1.  If  an  award,  which  is  good  in  other  respects, 
contain  a  matter  not  mentioned  in  the  submission, 
it  shall  not  thereby  be  vitiated;  but  the  additional 
matter  ouirht  to  be  rejected  as  surplusage. 

Taylor's  Adm'r  v.  Nicholson,  07 

TERMS. 

1.  Of  the  Supreme  Court  of  Appeals,  see  Appeals, 
Supreme  Court  of. 

2.  Of  the  Superior  Courts  of  Chancery,  see  Chan- 
cery, Superior  Court  of. 
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TOBACCO. 

1.  In  an  action  of  debt  npon  a  writinff  obligatory 

for  tbe    payment  of    tobacco  under  a   pecuniary 

penalty,  the  verdict  should  be  for  the  penalty,  to 

be  discharged  by  damages  and  not  by  tobacco. 

Overstreet,  &c.  v.  Marshall.  881 

2.  Inspectors  of  tobacco  are  entitled  to  an  al- 

685     lowance  of  fifty  dollars  for  *each  hand  over 

two,  kept  by  virtue  of  an  order  of  Court  as 

labourers  at  their  warehouses. 

Branch.  &c.  v.  The  Commonwealth.  479.  488 

TRESPASS.  ASSAULT  AND  BATTERY. 
See  Assault  and  Battery. 

TRESPASS. 
1.  A  release  to  one  of  several  persons  who  are 
fiTuilty  of  a  joint  trespass  operates  as  a  release  to 
all. 

Ammonett  v.  Harris  and  Turpin.  408 

TRIAL. 
See  New  Trial. 
See  Assumpsit  No.  8. 
See  Evidence,  No.  3. 

TROVER. 
See  Husband  and  Wife.  Nos.  1,  2. 
See  Witness,  Nos.  1.  2. 

TRUST. 
See  Husband  and  Wife.  No.  8. 
See  Detinue.  No.  3. 
See  Dower.  No.  1. 
See  Marriage  Settlement,  Nos.  1,  2. 

USURY. 
1.  It  is  not  usurious  upon  a  settlement  of  accounts 
to  take  a  bond  or  note  for  the  balance,  including 
the  interest  then  due,  and  to  receive  interest  on 
such  bond  or  note. 

Brown  v.  Brent,  4 

VARIANCE. 
1.  Between  the  evidence  and  case  stated  by  the 
plaintiff  not  to  be  regarded  in  suits  for  freedom. 
Hudgins  V.  Wright.  184 

VENIRE  FACIAS  DE  NOVO. 
1.  When  to  be  awarded. 
Robinson's  Adm'r  v.  Brock,  212 

Henderson  v.  Aliens,  286 

Pegram  v.  Isabel.  887 

VERDICT. 

1.  Unconditional,  not  error,  on  a  demurrer  to 
evidence,  provided  the  demurrer  be  afterwards 
determined  by  the  Court 

Biggex  's  Adm*r  v.  Alderson,  64 

2.  In  detinue,  may  value  slaves  at  higher  rates 
than  those  laid  in  the  declaration.  Ibid. 

3.  After  verdict  if  the  evidence  does  not  appear 
on  the  record,  all  must  be  presumed  to  have  been 
legal  and  right.  * 

Ford  V.  Gardner  and  others,  72 

4.  Plea  of  not  guilty  to  an  action  of  covenant 
cured  by. 

Hunnicutt  v.  Carsley.  158 

5.  Special,  when  insufficient  and  a  venire  de  novo 
awarded. 

Robinson's  Adm'r  v.  Brock,  214 

Henderson  v.  Aliens,  28B 

Pegram  v.  Isabel.  887 

6.  Ought  not  to  find  the  evidence  of  facts  but  the 
facts  themselves. 

Henderson  v.  Aliens,  886 

See  Special  Verdict,  No.  I. 

7.  See  Heir.  No.  2.  Pleading.  Nos.  6.  6. 

8.  In  detinue,  the  defendant  pleaded  non  detlnet. 
add  a  special  plea  In  bar,  on  which  issues  were 
joined.  A  general  verdict  for  the  plaintiff  was 
sufficiently  responsive  to  both  the  Issues. 

Garland  v.  Bugg,  375 

9.  How  the  verdict  and  judgment  ought  to  be 
on  a  bond  given  In  the  paper-money  times,  In  a 
pecuniary  penalty,  conditioned  for  the  payment 
of  tobacco.    See  Action.  No.  5.  and  the  case  of 

Overstreet  v.  Marshall,  881 

10.  In  what  case  a  verdict  ought  not  to  be  set 
aside  on  affidavit  of  two  of  the  Jurors. 

Price's  Ex'r  v.  Fuqua's  Adm'r.  886 

636        ♦!  1.  Quere.  How  far.  In  a  suit  for  freedom. 

can  the  record  of  a  previous  recovery  of 
freedom  by  a  female  ancestor  of  the  plaintiff  (not 
against  the  defendant,  but  another  person)  be 
given  In  evidence. 

Pegram  v.  Isabel.  887 

This  point  has  since  been  settled  In  the  same 
cause,  which  again  came  up  to  the  Court  of  Appeals, 
and  was  decided  in  March.  1808.  According  to  that 
decision  the  record  was  admitted  as  evidence  that 
the  persons  in  whose  favour  the  judgment  therein 


recorded  was  rendered,  was  entitled  to  freedom, 
but  not  as  conclusive  evidence  in  favour  of  the 
plaintiff  in  the  subsequent  action. 

12.  When  a  verdict  is  erroneous  by  finding  dam- 
ages severally  against  several  joint  defendants 
in  an  action  of  assault  and  battery. 

Ammonett  v.  Harris  and  Turpin.  480 

18.  How  such  error  may  be  cured.  Ibid. 

14.  After  two  concurring  verdicts  for  the  same 

{)arty,  on  an  issue  out  of  Chancery,  the  Chancellor 
8  not  bound  to  direct  a  new  trial,  though  both 
verdicts  were  in  opposition  to  the  opinions  of  the 
Judges.    See  Issue  out  of  Chancery,  No.  7. 

15.  See  New  TriaL  No.  4. 

WARRANTY. 
1.  Where  land  is  sold  with  warranty,  and  the 
vendee  is  evicted,  he  ought  to  recover  of  the 
vendor,  not  the  value  of  the  land  at  the  time  of 
eviction,  but  the  purchase-money,  with  interest 
and  costs. 

Lowcher  v.  The  Commonwealth,  90S 

WASTE,  INJUNCTION  TO  STAY. 
1.  Proper  subject  for  jurisdiction  of  a  Court  of 
Equity,  though    another  remedy  given  by  act  of 
Assembly. 

Harris  v.  Thomas.  18 

WHITE  PERSONS. 
1.  When  claimed   as  slaves,  on  whom  the  onus 
proband!  lies.    See  Onus  Proband!.  No.  1. 
WIFE. 
1.  How  far  the  wife  is  a  competent  witness  where 
the  husband  is  not  immediately  interested.    See 
Husband  and  wife,  Nos.  1,  2,  Witness,  Nos.  1,  3. 
WILLS. 

1.  After  probate,  any  person  interested,  who 
had  not  appeared  and  contested  it.  may  within 
seven  years  file  a  blU  in  Chancery  to  contest  its 
validity. 

Ford  V.  Gardner,  Ac,  78 

2.  Any  such  person,  even  though  he  had  appeared 
and  contested  the  probate,  may  file  a  bill  on  the 
ground  of  fraud  unknown  to  him  at  the  time  of 
the  probate.  Ibid. 

3.  Notwithstanding  a  will  has  been  admitted  to 
record  in  a  District  Court,  a  County  Court  in 
Chancery  may  try  its  validity.  Ibid..      74 

4.  Construction  of,  since  the  several  acts  for 
docking  entails. 

Smith  and  wife  v.  Chapman,  841 

and 

Eld  ridge  and  another  v.  Fisher.  560 

See  Devise.  Nos.  1.  2,  8. 

&  Quere.  Is  a  bequest  of  personal  estate  "to  the 
Baptist  Association  that,  for  ordinary,  meets  at 
Philadelphia,  annually,  to  be  a  perpetual  fund  for 
the  education  of  youths  of  the  Baptist  denomina- 
tion, who  shall  appear  promising  for  the  ministry, 
always  giving  a  preference  to  the  descendants 
of  the  testator's  father."  sufficiently  definite  and 
certain  to  be  carried  into  effect? 

Jones  V.  Hart's  Ez'rs.  471.  476 

6.  See  Corporation.  No.  1. 

7.  See  Evidence,  Nos.  10,  11. 
687  •S.  The  circumstance,  that  a  writing  ex- 
hibited for  probate  as  a  last  will  and  testament, 
was  wholly  written  by  the  testator  himself.  Is  prima 
facie  evidence  that  he  was  in  his  senses,  and  able 
to  make  a  will,  at  the  time  of  writing  tbe  same:  so 
that  the  onus  probandl  lies  on  those  who  wish  to 
Impugn  It 

Temple  and  Taylor  V.  Temple.  476 

9.  In  such  a  case,  proof  that  the  testator's  intel- 
lects were  greatly  Impaired  by  the  use  of  opium 
and  ardent  spirits,  and  that.  In  consequence  thereof, 
he  was  frequently  Incapable  of  business,  Is  not 
sufficient  to  repel  the  presumption;  without  proof 
that  such  was  his  condition,  at  the  time  when  the 
writing  was  executed.  Ibid. 

10.  Grammatical  Inaccuracies,  want  of  knowledge 
of  points  of  law.  or  omissions  of  part  of  the  testator's 
property,  are  not  circumstances  sufficient  to  vitiate 
a  will. 

Temple  and  Taylor  v.  Temple,  476 

WITNESS. 

1.  In  suits,  in  which  the  husband  is  not  immedi- 
ately' and  certainly  Interested,  but  may  be  so  even- 
tually, the  wife  is  a  competent  witness;  but  the 
Jury  are  to  judge  of  her  credibility. 

Baring  v.  Reeder.  164 

2.  In  trover  by  R.  against  B.,  for  goods  which  had 
been  lent  by  B.  to  the  wife  of  C.  and  conveyed  by 
C.  to  R..  the  wife  of  C.  is  a  competent  witness. 

Ibid. 
WRIT  OF  ERROR. 
See  Error. 

See  Executors  and  Administrators.  No.  8. 
See  Supersedeas.  Nos.  2,  3. 
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TO  THE  PUBLIC. 


When  we  first  announced  our  intention  to  publish  a  regular  series  of  the 
^adjudications  of  the  Supreme  Court  of  Appeals,  there  were  but  two  terms  of  that 
Court  in  each  year  ;  the  Legislature  has  since  extended  them  to  three.  This  cir- 
cumstance, added  to  the  increased  number  of  causes  decided,  and  the  short  interval 
between  the  March  and  April  terms,  has  compelled  us  to  abandon  the  plan  of  Term 
Reports ;  but,  having  made  arrangements  for  furnishing  the  volumes  with  the 
utmost  expedition,  in  a  style  equal  to  the  best  Ivondon  editions  of  law-books,  we 
feel  confident  there  will  be  no  cause  to  regret  the  change. 

Every  effort  has  been  made  to  abridge  such  parts  of  the  work  as  would  admit 
of  abridgment.  But  full  and  clear  statements  of  the  cases  being  essential  to  the 
authority  of  the  decisions,  we  have,  in  every  instance,  compiled  them  from  the 
records  themselves.  The  arguments  of  counsel  are  confined  to  such  points  only  as 
were  considered  by  the  Court,  and  the  opinions  of  the  Judges  inserted  as  they  were 
delivered.  The  present  volume  contains  several  cases  of  great  importance  which 
were  argued  at  preceding  terms;  but,  having  been  decided  within  the  period 
embraced  by  this  volume,  they  necessarily  form  a  part  of  it,  and  have  greatly  con- 
tributed to  enlarge  its  size. 

WlIvUAM  W.  HENING, 

Richmond,  March  22, 1809.  WILUAM  MUNFORD. 
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Stuart  v.  Lee,  Governor,  &c..     463 
Tabb  v.  Balrd.  840 

Taliaferro,  Stevens  y., 

162.  276.  286,  288 
Taliaferro  v. .Thornton,  618 

&  Wife  v.  Wallace  & 
Wife,  885. 386.  302 

Tapscott.  Lee  v.,  862.  878,  875 

Tarpley,  Brewer  y..  168 

Taylor,  Hubbard,  (explained.) 
196'    v..  101,  102, 108 

SJ  Tazewell,  Barrett  &  Co.  v..    .      866 
285  Terrell  v.  Dick,  146.  146. 148,  412 

Thomas.    Turpin.     Adm'r    of 

James,  v..  410.  412,  414 

Thornton.  Ex'r   of  Champ,  y. 

Jett  (explained.)  360 

Thornton,  Taliaferro  v.,  618 

Tom  &  others.  Jenkins  v.,      197,  205 
Turberville,  Lee  v.,  886 

TumbuU,  Hook  p.,  467 

Turner  &  others.  Ruble  v.,    367.  860 
Turpin.    Adm'r    of  James,    v. 

Thomas.  410,412.414 

Vandevler,  Pendleton  v.,        66.  176 
Vass,  Chichester  v.,  654 

Vaughn,  &c.  y.  PYeeland, 

477,481.548 
Walden  v.  Payne.  76,  77 

Walker.  Smith  v.,  286,  608 

Wallace  &  Wife  v.  Taliaferro  & 

Wife.  886,  886,  888 

Waller,  Reynolds  y.,  160 

412  Washington.  Carter  y.,  615 
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568 

374 

67 
441 
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369 
265 
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873 
466 
465 
285 
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465 
616 
129 
664 

466 
1,114 
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White  V.  Jones, 

88S.286 

Stevens  v.. 

467 

,  Whittle  A  Oo.  V. 

Ban- 

nister's  Ex'rs, 

255 

Wbltlnsr,  Mauptn  v.. 

145 

Wllkinton,  Cutchln  v.. 

668 

Hunt  Vm 

Ibid. 

Casss  Ciybd. 

Wilkinson  ▼.  M'L.ocblln  &  Co.,    899 
William    &   Mary    Ck>llege    v. 

Lee's  £z*r8,  616 

Willis.  Flemings  v.,  628 

Wilson  V.  Rucker,  184 

Wlnslow,  Braxton  v.,  9, 841 

Winston     y.     The      Common- 
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wealth.  464. 464 

Wood  V.  Bouffhan.  281 

Woodlief,  Quesnel  v.,  178,  178 

Wrlffht,  Dawney  v..  658, 616 
Wrif  hts,  Hudffins  v.,  167. 196. 201. 205 

Wyld,  Ambler  v..  84, 184 

lYounflT.  Hoyle  v.,  429 


African  Company,  Langdon  &c. 

v.,  254 

Allanson,  Foster  v.,  610 

Alloway.  Bonrden  v.,  428 

Altham's  (Edward)  case.  271 

Am  yon  v.  Shore,  436,  601 

Angell  V.  Draper,  92 

Archbishop  of  Canterbury  v.    , 

House.  227, 241 

Arlington  (Lord)  v.  Merricke, 

458,462 
Armistead  v.  Phllpot,  91 

Ash  V.  Brudnell,  427 

Atwood.  Burr  v.,  272 

Baker  &  Staple  ton.  Slater  v.,     487 
Bampton,  Bowyer  v.,  88,  88 

Bankes.  Ha  ward  v.,  488,  445 

Bartlett  ▼.  Ramsden,  495 

Barton  v.  Webb.  453 

Baynton.  Cryps  v.. 
Beadle  V.  Beard.  875.877 

Beale,  Fetter  ▼..  483 

Beecher  v.  Sir  Thomas  Shirley,  271 
Birbeck,  &c.,  Barker,   &c.,    v. 

489,  445 
Birch  V.  Wright,  427 

Biron,  Philips  v..  698,  600 

Blake  V.  Bunbury, 
Bland,  Robinson  v.. 
Bodvil  y.  Bishop  of  Meath, 
Bones  y.  Booth, 
Bonner  y.  Stokely, 
Booth.  Oliver  v.. 
Bones  y., 
Boucher,  Smith  y., 
Bourden  y.  Alloway, 
Bowyer  y.  Bampton, 
Boynton  y.  Boynton, 
Bradshaw,  Salman  y., 
Bransby  y.  Keridgc, 
Bray,  Leamey.. 
Bridges.  Biitchell  y., 
Britton  y.  Ck>le. 
Brookes.  Diz  y.. 
Brown  y.  Quilter, 
Browne  y.  Sackyille. 
Brownelly.  Brownell, 
Browning,  Habberfleld  y. 
Brudnell.  Ash  y., 
Bunbury.  Blake  y., 
Burnet.  Proctor  y., 
Burry.  Atwood. 
Cadogan  ^  others  y.  Kennett  & 

others.  296, 897.  802,  808.  804 

CaBsar.  Jaques  y.,  275 

Campbell  y.  Walker,  258 

Canterbury  (Archbishop  of)  y. 

House,  227. 241 

Carleton  y.  Mortagh,  271 

Caunt.  Gibbons  y..      .  890 

Chandos  (Duke  of)  y.  Good  title 

Ac,  873 

Chapman.  Hore  y.,  426 

CHiolmondeley.  Pitt  y..  261 

Clarges,  Sherwin  y..  68.  209 

Clarke.  Reynolds  y..  482.  484.  488.445 
(Dole.  Britton  v.,  598,  600 

Coles  y.  Trecothlck,         488,  496,  516 
CX>oke  y.  Jenner.  47 

y.  Showl.  60 

Cookaon.  Whelpdale.  y. 
Citooper    (Sir  Anthony  Ashley) 

y.  St.  John,  427,  438 

Corbet,  Ewer  y.,  72,  76,  77,  265 

Comwallis  y.  Sayory,  449 

Crane.  Green  (or  Deane)  v..       405 
Cran field.  Sampson  y..  857 

Cromwell  y.  Grunsden,  399 

Cryps  y.  Baynton.  462 

Cull  &  Wife  V.  Showell, 


British  Authoritibs. 

Dixy.  Brookes,  441 

Dobs  y.  Edmunds,  426,  601 

Dobson  y.  Keys,  899,  400 

Doe.  on  demise  of  Durome,  y. 
Jones. 

Fisher,  y.  Prosser. 
Doe  y.  Horde. 
Dorrell,  Lamine  v., 
Douglas  y.  Hall,  426.  601, 

Dowtie's  Case, 
Draper,  Angell  y., 
Edmunds,  Dobs  y.,  426, 

Nash  y.. 

William  v.. 
Edwards.  Day  y..       426.  441,  448. 

y.  Harben, 

y.  Sleater, 

Standen  y., 
Eldrldge  y.  Knott,  876, 

462  Eyans,  Stone  y.. 

Ewer  y.  Ck)rbet.  72, 76, 77, 

Eyles.  Rayenscroft  y., 
Fairclalm.  on  demise  of  Emp- 

son.  y.  Shackle  ton. 
Farrington.  Strum  &  Wife  y., 
Faulconburg  (Lord)  y.  Pierce. 
^  iFenton,  Trueman  y., 
891|Ferrer8,  Shirley  y., 

87  Fetter  y.  Beale. 
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88  Fisher,  Tarlton  y.. 
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88  Freckleton.  Yates  y., 
BW.  600  Galnee,  Pitts  y. 
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468.462 
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426.  481,  442 

609 

698.600 
441 
411 
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427 
891 

468.462 
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Galsford,  Mosley  y.. 
Gibbons  y.  Caunt, 
Goddard's  case, 
Gomez  Serra  y.  Munez, 
Goodrlght,  &c.  y.  Moss,  204, 

Harwood  y..  511, 
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Gosper  &  Shire,  King  y., 
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Green  y.  Crane, 
Gray  y.  Mendez, 
Grimes.  Rezy., 
Grunsden.  Cromwell  y., 
Habberfleld  y.  Browning, 
Hall.  Douglas  y.,  426,  601. 

Hancock  y.  Field  &  others.   468. 
Handy.  Wilder  y.. 
Harben,  Edwards  y., 
Barker  &  others  v.  Birbeck  & 


others.  489. 

Haward  y.  Bankes.  488. 

y.  Goodrlght.  511. 

Hastings,  Heylln  y., 
Hayden's  case. 
Hewson.  Underwood  y.. 
Heylln  y.  Hastings. 

y.  Heylln, 
HlUman  y.  Uncles. 
Hindman  v.  Taylor. 
Hindes  V.  Rose, 
Hooper,  Lin  don  y., 
Hopkinson.  Street  y.,  271, 

Horde.  Doe  v.. 

Tay  lor  &  others  y., 
Hore  V.  Chapman. 
Horner,   Mayor    of    Kingston 
upon  Hull  y..  878,  376,  879, 

House,  Archbishop  of  Canter- 
bury. V.  227. 
Hughes.  Morgan  y., 

y.  Rtchman,  458. 

Hughson  V.  Webb, 
Jaques  y.  Caesar, 
Jenner.  Cooke  v.. 
886.  886.  891,  898,  Jones.  Doe.  on  demise  of  Du- 
Darlington  (Lord).Pulteneyy.,  888;    rome  y.. 
Dayenant  y.  Raf tor.  271  y.  Williams. 

Day  y.  Edwards.        426.  441,  442,  443iKemp  v.  Westbrook, 
Deane  y.  Crane.  405  Kennett,  Cadogan  &  others  y., 

Debouyerle.  Purcey  y.,  890i  296, 297. 808. 808. 

Derby  (Earl  of),  Witham  y.,        878  Kerldge,  Bransby  y., 
Derbyshire  (Justices  of).  Rex       iKeys,  Dobson  y..  899, 

■    y..      '  187.  l88tKllllck  y.  Flexney. 
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427 
602 
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849 
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181 
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276 
434 
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806 
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King  y.  Gosper  &  Shire,  283 

King  (The)  v.  Goyernors,  &c.  of 

St.  Mary  Magdalen.  &c.,  483 

Kingston    upon  Hull    (Mayor 

of)  y.  Homer,  Jr8,  376,  879,  880 

Kirk,  Lewson  y.,  427,  434 

Knott,  Eldrldge  y.,  875.  380 

Lamb  y.  Williams,  271.  278 

Lamine  y.  Dorrell,  427 

Lane  y.  Santeloe.  857 

Langdon,  Ex'r,  Ac.  y.  African 

Company,  254 

Latuch  y.  Pasherante,  276 

Layabre  y.  Wilson,  280 


Leame  y.  Bray,                426,  481,  442 

Leyy.  Morayla  v..  610 

LewelUn  y.  Mackworth,  60a 

Lewis,  Smlthler  v.,  92 

Lewson  y.  Kirk,  427,  484 

Little,  Powel  y.,  276 

Limbery  y.  Mason  &  Hyde,  486, 496 

Lindon  y.  Hooper.  427 

Lodge  y.  Weeden,  427 

London  y.  Pickering,  271 

Lowe  &  others  y.  Waller,  88,  88 

Mabbot,  Stace  y.,  531 

Macfadzen  y.  Ollyant,  427 

Mackworth,  LewelUn  y.,  598 
Manchester  (Earl  of)  y.  Vale.  _  698 


Marlborough  (Ex'rs  of  Duke  of) 

V.  Wldmore,  405 

Marshall  y.  Rlggs,  426 

Martin  y.  Podger  &  others.  598 
Mason  &  Hyde.   Limbery    y., 

485  496 
Mathew  y.  Purchlns,  *  400 

Mathews  y.  Warner.  489. 491, 497, 515 
Mayor  of  Kingston  upon  Hull 

y.  Homer.  878,  876,  879.  380 

Meath  (Bishop  of).  Bodyll  y..  609 
Mendez,  Grey  y.,  806 

Merrlcke,  Lord  Darlington  y.. 

458,468 
Mitchell  y.  Bridges,  609 

Moore  y.  Moore,  698 

Morayla  y.  Leyy,  610 

Morgan  y.  Hughes,  4b4 

Mortagh.  Carle  ton  y.,  271 

Mosley  y.  Galsford.  441 

Moses,  Goodright.  &c.,  y.  204.  205 
Munez,  Gomez  Serra  y.,  287 

Nash  y.  Edmunds,  495 

Newman  y.  Newman,  390 

Nl Choi's  case,  884 

Norbury,  Watson  y.,  427,  488 

Oliyer  y.  Booth,  485 

Ollyant,  Macfadzen  y.,  427 

Page's  case,  834 

Pasherante,  Latuch  y..  276 

Pierce,  Lord  Faulconburg  y..  530 
Perkln  y.  Proctor  &  Green.  600.  601 
Pey  toe's  case,  46 

Philips  y.  Biron,  698,  60O 

Phllpot,  Armistead  y.,  91 

Pickering.  London  y.,  271 

PI  tt  V.  Ch ol  mondeley ,  261 

Pitts  y.  Galnee,  484 

Podger  &  others,  Martin  y.,  698 
Powel  V.  Little,  276 

Price.  Right,  Ac.  y.,  489,  497 

Proctor  &  Green,  Perkln  y.,  600.  601 
y.  Burnet,  458.  462 

Prosser,    Doe,   on    demise   of 
Fisher,  y.,  8RI 

241  Pulteney  y.  Lord  Darlington,  388 
484  Purbeck's  (Lord)  case,  876,  879,  880 
462  Purcey  y.  Debouyerle,  890 

316  Purchlns,  Mathew  y.,  400 

275  Quilter.  Brown  v..  411 

47  Raf  tor.  Dayenant  y.,  271 

Ramsden.  Bartlett  y..  495 

298  Rayenscroft  y.  Eyles,  254 

449  Rawden  y.  Shadwell.  83.  88 

296  Rex  y.  Grimes,  196 

y.    Justices    of    Derby. 
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400  Rich  man.  Hughes  y.,  453,  462 
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Rtirbt,  Ac.  V.  Price,  480.  497 

Robinson  y.  Bland,  87 

Roome,  Saviffnac  ▼.,        420,  480,  441 
Rose,  Hinds  v..  890 

Russell.  Earl  of  Yarmouth  ▼.,     376 
Sackville,  Brown  v.,  486 

Salman  v.  Bradsbaw.  458,  463 

Sampson  v.  Cranfleld,  857 

Santeloe.  Lane  t..  Ibid. 

Savismac  v.  Roome.         426,  480, 441 
Savory,  Comwallis  v.,  449 

Scott  V.  Sbepherd. 

428.  482,  440.  441,  442,  443 
▼.  Shearman,  60 

T.  Slater.  484 
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mise of  Empson  ▼.,  849 
Shadwell.  Rawden  y.,  83.  88 
Shaw.  White  v.,  420,  601 
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Shelley's  case,  407 
Shepherd,  Scott  y., 

428,  482,  440,  441,  442,  448 
Sherman  y.  Sherman,  609 

Sherwln  y.  Claries,  63,  209 

Shirley  (Sir  Thomas),  Beecher 
y..  571 

V.  Ferrers.  35 

Showl,  Cook  y.,  60 

Shore,  Amyon  y.,  420,  001 

Showell.  Cull  &  Wife  y., 

885,  880.  891,  898 
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Slater  y.  Baker  &  Stapleton,      487 
Scott  y..  434 

Sleater,  Edwards  y.,  349 

Smithier  y.  Lewis.  92 

Smith  y.  Boucher,  698,  000 

St.  John.  (Sir  Anthony  Ashley) 

Cooper  y..  437,  488 

St.  Mary  Magdalen.  The  Klnff 

y..  488 

Stace  y.  Mabbot,  531 

Standen  y.  Edwards,  530 

Stokely,  Bonner  y.,  254 

Stone  y.  Eyans,  494 

Wheatley  y..      ,  487 

Stowel  y.  Lord  Zouch, 
Streatfleld  y.  Streatfield, 
Street  y.  Hopkinson,  871,  276 

Strum,  &c.  y.  Farrlnffton,  458 

Sussex  (Earl  of)  y.  Temple,        851 
Tancred,  Oould  y.,  591 

Tarlton  y.  Fisher,  420 

Taylor,  Ac.  y.  Horde,  849 

Hindman  y.,  010 

Temple.  Earl  of  Sussex  y..  351 

Tiffyn  y.  Win^rfleld,  458 

Townsend,  Wilson  y.,  391 

Trecothick.  Coles  y.,        488.  490,  516 
Trueman  y.  Fenton,  181 

Twine's  case,  808,  804,  805 

Uncles,  HlUman  y..  48 

Underwood  y.  Hewson,  481 

Vale,  Earl  of  Manchester  y.,       696 


Wake  y.  Wake.  900 

Walker.  Campbell  y.,  252 

Waller,  Lowe  &  others  y.,        88, 88 
Ward.  Weaver  v  ,  481.  440,  442 

Warner,   Mathews  v., 

489,  491,  497.  515 


Watson  y.  Norbury, 
Weaver  y.  Ward. 
Webb.  Barton  v., 

Huffhson  y.. 
Webster,  Whistler  v., 

886.488,  890. 
Weeden,  Lodre  v.. 
Westbrook,  Kemp  v.. 
Wheatley  y.  Stone, 
Whelpdale  v.  Cookson, 
Whistler  y.  Webster, 

880,  888,  890,  891,  8B8 
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White  y.  Shaw, 
Widmore.  Ex'rs    of 

Marlborouffh  v.. 
Wilder  y.  Handy, 
William  y.  Edmunds, 
Williams,  Lamb  y., 

Jones  v., 
Wilson,  Lavabre  v., 

y.  Townsend, 
Winfffield,  Tyffln  v., 
Witham  y.  Earl  of  Derby, 
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Yarmouth  (Earl  of)  v.  Russell.  270 
Yates  v.  Freckleton.  Ibid. 

Zouch  (Lord),  Stowel  y.,  206 


ADDITIONAIv  RULES  OF  PRACTICE* 

OP  THE  SUPERIOR  COURT  OF  CHAMCERY  FOR  THE  RICHMOND  DISTRICT. 

SSTABLISHBD  AT  FSBBUABT  TBBM,  1808. 


1.  Every  petition  for  an  appeal  from  any 
decree  of  this  court,  upon  the  g'round  that 
there  was  no  culpable  neglect  in  the  peti- 
tioner to  apply  for  the  same,  at  the  time  the 
decree  was  rendered,  or  at  any  time  there- 
after durins:  the  term,  must  state  the  partic- 
ular circumstances  which  prevented  the 
application,  be  sig'ned  by  the  petitioner, 
and  verified  by  an  afSdavit. 

2.  Every  petitioner  for  an  appeal  from  any 
decree  of  this  court,  upon  the  fj^round  of 
error  in  the  proceedings  or  decree,  must  con- 
cisely state  the  nature  of  the  case,  and  point 
out  the  errors  relied  upon  ;  to  be  signed  by 
the  petitioner,  and  certified  by  his  counsel  to 
be,  in  his  opinion,  sufficient  to  reverse  the 
decree,  which  petition  must  be  accompanied 
by  a  complete  copy  of  the  record. 

3.  In  every  petition  for  an  appeal  from  any 
decree  of  an  inferior  court  to  this,  the  like 

rule  must  be  observed. 
2  *4.  The  court  will  proceed  to  hear  and 

determine  all  appeals  at  the  term  to 
which  they  are  sent  up,  unless  good  cause 
shall  be  shewn  to  the  contrary. 

5.  No  counsel  or  attorney  who  shall  prose- 
cute any  suit  in  an  inferior  court,  in  which 
an  appeal  may  be  prayed  to  this  court,  shall 
be  allowed  to  prosecute  the  same  here,  unless 
it  was  allowed  upon  petition. 

6.  The  punctual  attendance  of  counsel  can 
never  be  dispensed  with  when  the  court  is 
sitting,  but  for  some  reasonable  cause ;  and 
therefore  every  suit  which  may  be  dismissed 
for  the  non-attendance  of 'counsel,  without 
such  cause  previously  made  known  to  the 
court,  shall  be  at  his  costs. 

7.  The  papers  in  every  case,  not  argued, 
will  be  received  by  the  court  as  furnishing  a 


statement ;  but  the  points  insisted  upon  by 
each  party  must  be  made  out  in  writing,  and 
signed  by  counsel,  and  furnished  with  the 
papers,  when  the  case  is  submitted. 

8.  When  a  commissioner  of  this  court  shall 
have  occasion  to  submit  any  question  to  the 
judge  in  vacation,  under  the  act,  entituled 
*'an  act  concerning  the  proceedings  in  chan- 
cery, and  for  other  purposes,"  (passed  Janu- 
ary 15th,  1807  ;  see  Rev.  Code,  vol.  2,  p.  128, 
ch.  103,  sect.  1,)  he  must  transmit  his  state- 
ment to  the  clerk,  who  must  file  the  same 
with  the  papers  in  the  cause,  and  preserve  it 
as  a  part  thereof,  and  send  a  copy  to  the 
judge,  whose  opinion  will  be  returned  to  the 
clerk,  who,  in  like  manner,  must  file  and 
preserve  it,  sending  a  copy  thereof  to  the 
commissioner. 

9.  Every  bill  of  review  must  be  presented, 
with  a  complete  copy  of  the  record. 

10.  So  much  of  the  20th  rule  of  court,  en- 
tered at  March  term,  one  thousand  eight 
hundred  and  seven,  as  makes  the  last  day  of 
each  term  motion- day,  is  rescinded;  and  the 
day  preceding  the  last  is  substituted  in  place 
thereof. 


Terms  of  the 
SUPERIOR  COURT  OF  CHANCERY 

FOR  THE  RICHMOND  DISTRICT. 

The  first  to  commence  the  first  day  of  Feb- 
ruary ;  the  second  to  commence  the  1st  day 
of  June ;  the  third  to  commence  the  first  day 
of  September  ;  and  each  to  continue  24  jurid- 
ical days,  if  business  requires. 


*See  former  rules  of  practice,  vol.  I,  patre  ly,  y,  yl,  vli,  and  19,  Vol.  II. 
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SELBJCT  CASES, 

RBlfATiNG  CHIBFI^Y  TO  POINTS  OF  PRACTICE,  DECIDED  BY  THE 

SUPERIOR  COURT  OF  CHANCERY  FOR  THE  RICHMOND  DISTRICT 

IN  THE  THIRTY-FIRST  AND  THIRTY-SECOND  YEARS  OF  THE  COMMONWEAI.TH. 


CREED  TAYLOR,  Esq.,  Chancei.i.or. 


George  v.  Elliott. 

Saturday.  December  13. 1808. 

Slaves—Contract  of  Hliinir— D««th  of  Slave  durinir 
Tcnn— Effect.*— If  a  slave  who  is  hired  for  a  year 
be  sick,  or  run  away,  the  tenant  must  neverthe- 
less pay  the  hire:  but.  if  the  slave  die.  without  any 
fault  in  the  tenant,  the  owner  and  not  the  tenant 
should  lose  the  hire  from  the  death  of  the  slave, 
unless  otherwise  ag^reed  upon. 

This  cause  was  brought  up  by  an  appeal 
from  the  county  court  of  Charlotte. 

Elliott,  in  that  court,  had  obtained  a  judg- 
ment on  a  bond  for  201.  against  George, 
who  thereupon  obtained  an  injunction  from 
the  same  court ;  stating  in  his  bill,  that  on 
the  9th  of  January,  1802,  he  hired  of  Elliott 
a  negro  man,  for  twelve  months,  for  which 
he  gave  the  said  bond,  with  security ;  that 
in  a  few  days  the  negro  was  taken  sick,  and 
continued  so,  until  about  the  9th  day  of 
June,  and  then  died.  Upon  the  coming  in 
of  the  answer,  and  several  affidavits,  the 
cause  was  heard,  and,  finally,  the  bill  dis- 
missed with  costs. 

PER  CURIAM.  The  only  question  in  this 
case,  is,  whether  the  plaintiff  should  be 
allowed  a  credit  upon  his  bond, 
6  *from   the  time  of  the  negro's  death, 

to  the  end  of  the  year,  for  so  much  as 
the  hire  for  that  time  would  amount  to. — 
The  court  understands  the  rule  to  be,  where 
one  hires  a  slave  for  a    year,    that    if    the 


•5laves— Contract  of  Hire  for  a  Year- Effect  Where 
Slave  Dies  during  Term.— In  Scott  v.  Scott,  18  Gratt. 
173.  it  is  said.  In  Otorae  v.  EUiott,  2  Hen.  A  M.b,  it  was 
Iield  by  Chanckllob  TatiiOR.  that  if  a  slave  who  is 
hired  for  a  year  be  sick  or  run  away,  the  tenant 
must  nevertheless  pay  the  hire:  but  if  the  slave  die. 
without  any  fault  of  the  tenant,  the  owner  and  not 
the  tenant  should  lose  the  hire  from  the  death  of 
the  slave,  unless  otherwise  agreed  upon.  But  there 
never  has  been  a  decision  to  that  effect  by  this 
court,  and  the  latter  branch  of  it  seems  to  be  op- 
posed to  the  principle  which  has  been  acted  on  in 
analoirous  cases;  and  is  contrary  to  a  decision  of  the 
Kentucky  court,  in  which  the  opinion  of  Chancbl- 
LOB  Tatlob  was  referred  to  and  disapproved,  and 
it  was  held  that  the  hirer  of  a  slave  for  a  year  which 
died  before  the  expiration  of  the  year,  was  not  en- 
titled on  that  account  to  relief,  even  in  equity, 
citing  Harrison  v.  Murrell,  5  Monr.  Rep.  860.  The  de- 
cision of  Chancbllob  Ta ylob  seems  always  to  have 
been  acquiesced  in  in  this  state,  and  whether  risrh tor 
wronif.  originally,  it  oufirht  not  now  to  be  disturbed ; 
because  contracts  have  been  subsequently  made  in 
reference  to  it  as  a  correct  exposition  of  the  law, 
and  has  thus  become,  in  effect,  part  of  such  con- 
tracts. But  this  operation  oug-ht  to  be  confined  to 
just  such  a  case  as  was  then  before  the  court,  and 
not  to  be  further  extended.  It  was  therefore  ap- 
plied to  the  very  common  case  of  slaves  hired  by 
the  year,  but  not  to  the  extraordinary  case  of 
slaves  sold  or  hired  for  a  louff  term  of  years  or  a 
lifetime. 

See  monofirraphic  noU  on  "Contracts"  appended 
toEndersv.  The  Board  of  Public  Works,  1.  Gratt. 
Ml. 


slave  be  sick,  or  run  away,  the  tenant  must 
pay  the  hire ;  but  if  the  slave  die  without 
any  fault  in  the  tenant,  the  owner,  and  not 
the  tenant,  should  lose  the  hire  from  the 
death  of  the  slave,  unless  otherwise  agreed 
upon.  By  pursuing  this  rule,  the  act  of  God 
falls  on  the  owner,  on  whom  it  must  have 
fallen  if  the  slave  had  not  been  hired ;  from 
which  time  it  would  be  unreasonable  to  al- 
low the  owner  hire— Hire  1 — for  what?— for  a 
dead  negro! 

It  would  be  rigid  enough  in  the  case  of  a 
special  agreement;  but,  where  there  is  no 
such  agreement,  to  insist  upon  the  hire,  ap- 
pears to  this  court  unjust  in  the  extreme. — 
Upon  this  subject,  1  Ruth.  Inst.  250,  251,  253, 
1  Fonb.  376,  377,  in  the  notes,  Powell  on 
Contracts,  446,  447,  448,  may  afford  the 
reader  some  useful  instruction. — Upon  this 
view  of  the  case,  the  appellant  should  be 
allowed  a  credit  of  111.  13s.  4d. 

The  decree  of  the  county  court  must  be 
reversed  with  costs.  And  this  court  pro- 
ceeding to  make  such  decree  as  that  court 
should  have  made,  directs  the  injunction  to 
be  made  perpetual,  for  that  sum,  with  costs, 
and  the  bill  to  be  dismissed  as  to  the  res- 
idue.   

Graham's  Executors  v.  Carter. 

March  Term,  1807. 

nortgSKes—Poreclosnre— Parties.*— In  a  bill  to  fore- 
close a  mort?ag-e.  the  devisees  of  the  land  mort- 
flraffed  ouffhtto  be  parties,  and  not  the  executors 
of  the  mortfiraffee. 

On  an  appeal  from  the  decree  of  the 
county  court  of  Prince  William. 

On  the  9th  of  June,  1791,  Richard 
Graham,  the  testator  of  the  appellants, 
mortgaged  certain  lands  to  the  appellee,  to 
secure  the  payment  of  a  debt,  and  after- 
wards devised  the  same  to  his  wife,  for 
life,  remainder  to  his  three  sons ;  appointing 
them  and  Richard  Brent,  his  executors,  of 

whom  two  of  his  sons  qualified. 
7  ^Against   them,    as   executors,  the 

appellee  brought  his  suit  to  foreclose 
the  equity   of  redemption  in  the  mortgaged 


*JVlortgages— Foreclosure— Parties.— In  Georsre  v. 
Cooper,  15  W.  Va.  674,  it  is  said:  "All  the  author- 
ities a?ree  that  where  the  court  is  foreclosing*  a 
mortffaffe  of  real  estate  In  fee.  or  sellingr  land  con- 
veyed in  fee  by  a  deed  of  trust,  which  Is  similar, 
the  heir  or  devisee  of  the  mortffasror  is  an  indis- 
pensable party.  See  Story's  Eq.  PI.  §  196,  p.  230; 
Fell  V.  Brown,  2  Bro.  C.  C.  27(h278;  Polk  v.  Clinton.  18 
Ves.  48-68;  Farmer  v.  Curtis.  2  Sim.  466;  Graham's 
Ex'rs  V.  Carter,  2  Hen.  <&  J£.  6:  Mayo  v.  Tomkies,  6 
Munf.  520." 

See  monosrraphic  note  on  "Mortffa^es"  appended 
to  Forkner  v.  Stuart,  6  Gratt.  197. 
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lands,  without  making  the  widow  and  the 
other  son,  parties. 

The  bill  was  taken  as  confessed,  and  the 
matters  thereof  decreed ;  from  which  an  ap- 
peal was  allowed  to  this  court,  upon  the 
petition  of  one  of  the  appellants. 

PER  CURIAM.  The  proper  parties  were 
not  before  the  court  below.  —The  suit  should 
have  been  against  the  devisees  of  the  land 
mortgaged,  and  not  the  executors; (a)  and 
not  having  been  so,  the  decree  is  erroneous, 
and  must,  for  that,  be  reversed  with  costs ; 
and  the  cause  remanded  to  the  court  below, 
to  be  again  proceeded  in,  after  making  the 
proper  parties. 


Barnett  v.  Spencer. 

September  Term.  1807. 

Injunction— Motion  to  Dissolve— Costs.*— Costs  should 
not  be  taxed  upon  overruling  or  sustalnlnff  a 
motion  to  dissolve  an  injunction. 

Upon  an  appeal  from  an  order  of  the 
county  court  of  Pittsylvania,  dissolving 
the  injunction  of  the  appellant,  with  costs. 

PER  CURIAM.  This  is  not  like  the  case 
of  Davenport  v.  Mason,  2  Wash.  200.  The 
decree  in  that  case  was  made  in  the  regular 
course  of  the  docket,  upon  the  final  hearing 
of  the  cause ;  but,  in  this  case,  it  was  only 
a  motion  to  dissolve;  and  costs  were  im- 
properly decreed.  So  much  of  the  decree, 
therefore,  as  relates  to  the  costs,  must  be 
reversed  with  costs,  and  the  cause  remitted 
to  the  county  court,  to  be  proceeded  in  to  a 
final  decree. 


8         *The  Commonwealth  v.  Ragsdale,  and 
Ragsdale  v.  The  Commonwealth. 

Monday,  September  7, 1807. 

Mortgaged  Property— Decree  for  5«le— Person  In 
Possession  Not  a  Party— Rule  to  Show  Tltle-At- 
tachmentt— A  decree  belnff  entered  for  the  sale  of 
mortffaffed  property,  of  whlcb  a  person  not  a  party 
to  tbe  suit  is  found  to  be  in  possession:  a  rule 
may  be  made  upon  such  person;  and,  unless  he 
shews  a  paramount  riffht  in  himself,  the  property 
may  be  ordered  to  be  delivered  to  the  commission- 
ers actlnff  under  the  decree:  and,  if  necessary, 
such  order  may  be  enforced  by  an  attachment 

In  these  suits  it  appeared,  from  the  re- 
port of  the  commissioners  appointed  to  sell 
the  mortgaged  property,  that  Benjamin 
Quarles  was  in  possession  of  some  of  the 
negroes  whom  he  acquired  after  the  mort- 
gage was  duly  of  record,  and  refused  to 
give   them  up  to  the  commissioners,  to  be 


(a)  Powell  on  Mortff acres,  p.  436  of  the  Ist  edition, 
and  1048  of  the  4th  edition.  Duncomb  v.  Hansley,  8 
Peere  Williams,  p.  888,  in  notes. 

'Injunctions— notion  to  Dlssoive— Costs.— The  prin- 
cipal case  is  cited  in  foot-note  to  Davenport  v. 
Mason,  2  Wash.  SOO.  See  monosrraphic  noteg  on 
"Injunctions"  appended  to  Clay  tor  v.  Anthony,  15 
Gratt  518,  and  "Costs"  appended  to  Jones  v.  Tatum. 
19  Gratt.  720. 

tSait  for  Partition  of  l^nd— Person  in  Possession  Not 
a  Party— Ruie.— It  is  well  established  that  a  court  of 
equity  always  has  jurisdiction  to  carry  into  effect 
its  own  decrees  and  is  not  functus  officio  until  the 
decree  is  executed  by  delivery  of  possession.  New- 
man V.  Chapman,  2  Rand.  106.  Where  a  person  not  a 
party  to  the  suit  is  in  possession  of  the  property, 
and  refuses  to  srive  it  up,  the  usual  course  of  the 
court  is  to  make  a  rule  upon  such  person,  and, 
unless  he  show  a  paramount  title  in  himself,  to 
order  the  property  to  be  delivered  up,  and  to  en- 
force such  order  by  attachment,  if  necessary 
Trimble  v.  Patton,  6  W.  Va.  485,  citlnir  Vom.  v.  Baos- 
dale,  2  Hen.  <t  M.S.  To  the  same  effect,  the  principal 
case  is  cited  in  Patton  v.  Rucker,  16  W.  Va.  662:  Wil- 
liamson V.  Russell.  18  W.  Va.  628. 


sold  according  to  the  decree  of  this  court 
heretofore  pronounced. 

The  Attorney-General  submitted  to  the 
court  the  course  to  be  taken. 

PER  CURIAM.  The  usual  course  of  the 
court  has  been  to  make  a  rule  upon  the  per- 
son  in  possession,  where  (as  in  this  case) 
he  is  not  a  party  to  the  suit ;  and,  unless 
he  shews  a  paramount  right  in  himself,  to 
order  the  property  to  be  deliveied  to  the 
commissioners  acting  under  the  decree; 
and,  if  necessary,  to  enforce  such  order  by 
an  attachment.  I^et  the  rule  be  returnable 
to  the  next  term. 


Clarke  v.  Webb  and  Others. 

Tuesday,  September  8, 1807. 

Executors— Suit  for  Discovery  of  Assets— Parties.*— 

After  a  judgment  afirainst  an  executor,  and  a 
return  of  "no  effects,"  on  an  execution  against 
the  groods  and  chattels  of  his  testator,  a  suit  in 
equity  may  be  brought  for  a  discovery  of  the 
assets,  to  which  suit  the  securities  of  the  executor 
and  all  other  persons,  (however  remotely  con- 
cerned in  interest,)  asrainst  whom  a  decree  can  be 
rendered,  ouffht  to  be  made  defendants. 

The  bill  in  this  case  was  brought  for  a 
discovery  of  the  assets  to  John  T.  Bicker- 
ton,  deceased;  and  for  the  payment  of  a 
judgment  at  law  obtained  against  his  exec- 
utors, on  which  a  fieri  facias  issued,  and 
had  been  returned  **no  effects." — The  exec- 
utors, when  they  qualified,  gave  separate 
bonds.  They  and  their  securities  being  all 
dead,  except  the  Hon.  Peter  I^yons ;  the 
persons  made  defendants  to  the  suit,  were 

their  representatives,  (except  those  of 
9         *G.  Winston,  who  died  insolvent,  and 

had  none, )  the  representatives  of  such 
of  the  legatees  as  were  dead,  and  those  lega- 
tees who  were  living.  Mr.  Lyons,  as  secu- 
rity for  one  of  the  executors,  demurred,  on 
the  ground  that  a  devastavit  had  not  been 
previously  fixed  upon  his  principal  at  law. 
PER  CURIAM.  The  rule  of  law  as  laid 
down  by  the  Supreme  Court  in  the  case  of 
Braxton  v.  Winslow,  1  Wash.  31,  is  well 
understood  and  admitted,  that,  at  law,  the 
security  of  an  executor  shall  not  be  made 
liable  for  a  devastavit  committed  by  his 
principal,  until  it  has  been  fixed  upon  him 
by  a  suit :  but,  although  this  be  the  case, 
at  law,  yet,  surely,  a  creditor,  after  a  judg- 
ment and  the  return  of  an  execution,  ''no 
effects,"  may  either    proceed    against   the 


•Executors  and  Administrators— Remedies  of  Credit- 
ors.—in  Hale  V.  White,  47  W.  Va.  700.  35  S,  E.  Rep.  885, 
it  is  said:  "The  present  remedies  of  the  creditor  of  a 
deceased  person  are  as  follows:  (I)  An  action  at 
law  asralnst  the  personal  representative.  Section 
19,  c.  85,  Code.  (2)  A  separate  bill  in  chancery  to 
compel  payment  of  his  individual  debt  out  of  the 
funds  in  the  hands  of  the  personal  representative, 
and  discover  the  funds  or  estate  liable  to  the  pay- 
ment thereof.  Story,  Eq.  PI.  SS  99-102;  2  Tuck-  Bl. 
Comm.  425;  White  v.  Bannister's  Ex'rs.  1  Wash. 
(Va.)  168;  Duval's  Ex'r  v.  Trent's  Devisees.  6  Muuf. 
29:  Clarke  v.  Webb,  2  Hen.  i*  M.  8.  (3)  A  bill  in  be- 
half of  himself  and  other  creditors  to  ascertain  and 
distribute  both  the  real  and  personal  estate.  This 
is  subject  to  the  rlg^ht  of  the  personal  representa- 
tive to  brln^  such  suit  within  six  months  from  his 
qualification.  Section  7,  c.  86,  Code.  (4)  A  bill 
against  an  heir  or  devisee  because  of  assets  by 
descent    Section  6,  c.  86,  Id." 

The  principal  case  is  also  cited  in  Gordon  v.  Jus- 
tices of  Frederick.  1  Munf.  17;  Polinsr  v.  Huffman,  80 
W.  Va.  323,  19  S.  E.  Rep.  422;  foot-note  to  While  v. 
Bannister,  l  Wash.  166,  on  the  question  of  the  rtffht 
of  the  creditor  to  discovery  of  assets. 

See  monographic  note  on  '^Executors  and  Admlu- 
istrators"  appended  to  Rosser  v.  Depriest,  5  Qratt.  6. 
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executors  for  a  devastavit,  according  to  the 
rule  laid  down  in  that  case,  or  may  bring 
his  bill  in  equity  to  have  a  discovery  of  the 
assets  •  and  such  is  the  present  case.  The 
court  should  therefore  entertain  the  cause, 
and  settie  all  disputes  between  the  parties: 
but,  to  do  this,  all  the  parties,  (however 
remotely  concerned  fn  interest,)  against 
whom  a  decree  can  be  rendered,  must  be 
before  the  Court;  and  therefore,  it  was 
rieht,  in  this  case,  to  make  Judge  Lyons 
a  party.  His  demurrer  must  be  overruled ; 
and  he  must  be  directed  to  answer.  Surely 
it  is  unnecessary  to  cite  authorities  to 
prove  such  plain  principles. 


Lindsay  v.  Howerton. 

Wednesday,  September  9.  1807. 
Executon  and  Admlnlrtrstors-Right  to  Coun  j«l  Peej.* 
-An    execntor  or   administrator    on^ht   to   be 
credited  in  his  administration  account  for  fees 
Said  to  counsel,  notwithstanding  those  fees  were 
more  than  the  law  allowed. 
The  commissioners,  in  this  case,  appointed 
to  settle  the  defendant's  administration  ac- 
count, refused  to  allow  some   charges  made 
for  fees  paid  to  counsel,  because  they    were 

for  more  than  the  law  allowed. 
10  *PER    CURIAM.     There  can  be  no 

doubt  but  that  the  defendant  has  paid 
those  fees  on  account  of  his  intestate's 
estate ;  and,  as  he  could  not  do  without  the 
aid  of  counsel,  whose  conduct  he  could  not 
rcffulate,  he  should  be  allowed  the  sums  he 
has  paid.  The  Court,  in  giving  this  opin- 
ion,  is  supported  by  the  opinion  of  the 
former  Chancellor,  as  appears  by  his  notes 
in  this  very  case. 


tiff's  defence  was  at  law,  and    he    had   not 
made  it  there,  he  should  pay  the  costs  here. 


Campbell  and  Wife  v.  Winston  and  Others, 
Winston  and  Wife  v.  Campbell  and  Others, 
and  Henry  v.  Winston  and  Others. 

Monday.  September  21, 1807. 

Administration  Acconnt— Settlement-Fsllare  to  Give 
NotlcetoLegstees—Ellect.*— A  settlement  (by  com- 
missioners appointed  by  the  Court  of  Chancery) 
of  an  administration  account,  without  notice  to 
the  legatees  or  distributees,  is  affainst  the  constant 
course  of  the  court. 

In  these  cases,  a  decree  had  been  made 
for  the  settlement  and  division  of  Patrick 
Henry's  estate;  and  the  commissioners  ap- 
pointed had  reported  the  admininstra- 
11  .tion  accounts  *of  the  executors,  to 
which  Campbell,  by  counsel,  objected, 
upon  the  ground,  that  they  had  been  settled 
by  the  commissioners,  without  notice  to  the 
legatees. 

PliR  CURIAM.  A  settlement  of  such  ac- 
counts, without  notice,  is  against  the  con- 
stant course  of  the  Court,  and  must  be  set 
aside,  and  the  report  recommitted. 


Degraffenreid  v.  Donald  &  Co. 

Saturday,  September  19, 1807. 
EaoltsMe  ReUel—Acddentt— Costs.  t-A  complainant 
whose  remedy  was  complete  at  common  law,  but 
wh^by  accident  was  Prevented  from  making  it 
there,  may  be  relieved  airalnst  the  judjrment,  but 
ougXkt  to  pay  the  costs  in  Chancery. 
The  complainant,  in    this   case,    claimed 
in  his  bill   of  injunction   certain  discounts 
airainst  a  judgment  at  law ;  stating  that  he 
had  failed  to  defend  the  suit,  (which  other- 
wise he  might   have  opposed  successfully,) 
in  consequence   of  his  attorney's   sickness, 
and  his  own    absence    from    the    common- 
wealth.    The    last    mentioned  allegations 
were   neither  admitted   nor  denied   in    the 
answer.     On  the  final  hearing  he    was    re- 
lieved   against   part  of  the  judgment;  and 
a  question  then  arose  concerning  the  costs. 
The  Court  decided  that,    since   the  plam- 


•Execntors  and  Admlnlstrstors-Counsel  Pecs.-Rea- 

sonablefees  paid  counsel  are  always  allowed  as 
cJSdlte  to  the  administrator.  Crim  v.  England,  46 
W^af  4W,  M  S.  E.  Rep.  311.  citinsr  ^Msay  v.  Hawer^ 
to^  tllen.db  M.  »:  Nimmo  v.  Com.,  4  Hen.  &  M.  67. 

S^e  monographic  note  on  'Executors  and  Adniin- 
IsfratOTS"  appended  toRosser  v.  Depriest,  6  Gratt.  6. 

tSrtSbie  Rellel-Accldent-Courts  of  equity  al- 
way3  grant  relief,  when  it  is  shown  that  the  reason 
^y  STdefence  was  not  made,  was  fouiided  on 
fraud,  accident,  surprise,  or  some  adventitious  clr- 
cumstance  beyond  the  control  of  the  Pa/ty.  Hol- 
^^T^otter.  22 Gratt  141,  and  noU,Mns  Mason 
vNel8on,ll  L«igh  287:  Mosby  v.  Hasklns,  4Hen.  & 
lAA^Sivraff^reidt,  Donald,  2  Jffm.Jt,  M  10-  To  the 
Sme effect,  tiie  principal  easels  cited  inKnappv. 

^?c2&~s2e  monographic  note  on  "Costa"  ap- 
pended to  Jones  V.  Tatum,  19  Gratt.  720. 


Dunscomb  v.  Dunscomb  and  Others. 

Monday.  September  21,  1807. 
Baulty  Prnctlce-lnfsntst-Appolntmentol  Trustees.— 

The  only  trustee  appointed  by  a  will  to  manage 
the  estate  of  infants  having  died,  and  there  being 
no  provision  in  the  will  for  the  appointment  of 
a  successor,  a  court  of  equity  will  appoint  one. 

Same— 5Mne— Ssnie-Bonds.t— In  this  case  the  trustee 
appointed  by  the  court  was  required  to  give  Ixmd 
and  security,  for  the  faithful  performance  of  his 

-  duty,  in  a  penalty  double  the  amount  of  the  trust 
estate,  payable  to  the  Judge  of  the  court  and  his 
successors  in  office. 

In  this  case  the  only  question  was, 
whether  the  Court  could,  under  the  will  of 
Andrew  Dunscomb,  deceased,  appoint  an- 
other trustee,  in  the  room  of  the  one  ap- 
pointed by  the  testator,  as  she  was  dead; 
the  circumstances  being  the  following : 

The  testator  in  the  commencement  of  his 
will  desired  his  wife  Philadelphia  Duns- 
comb **to  be  put  into  possession  of  all  his 
property  both  real  and  personal  for  her  dse, 
in  trust,"  Ac.  After  specifying  the  vari- 
ous trusts,  which  were  chiefly  for  the  bene- 
fit of  his  children,  he  concluded  with  these 
words :  **I  constitute  my  wife  sole  executrix, 
leaving  it  with  her  and  at  her  pleasure  to 
appoint  an  agent  or  agents  to  assist  her. 
B*rom  her  well-known  attachment  to  her 
children,  I  confide  in  her  care  of  what  may 
come  into  her  hands,  and  also  of  an  appli- 
cation according  to  my  will  and  desire  as 
expressed  herein."  No  provision  was  made 
in  the  will  for  the  appointment  of  another 
trustee  in  case  of  her  death.  She  inter- 
married with  William  Dawson,  and  after- 
wards died  intestate. 

The  bill  was  filed  on  behalf  of  Andrew 
Bedloe  Dunscomb,  one  of  the  infant  chil- 
dren, by  William  Dawson,  his  next  friend, 
praying  this  court  to  appoint  another  trustee 
in  her  room,  and  making  the  other  children 


•Bxecntors  sod  Administrators.— See  monographic 
note  on  "Executors  and  Administrators"  appended 
to  Rosser  V.  Depriest,  6  Gratt.  6. 

tlnfsnts.— See  monographic  note  on  Infants"  ap- 
pended to  Caper  ton  v.  Gregory.  11  Gratt.  506. 

IBonds.— See  monographic  note  on  Statutory 
Bonds"  appended  to  Goolsby  v.  Strother,  21  Gratt. 
107. 
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defendants,  who  filed  their  answer  by 
Philip  Duval,  their  guardian,  specially 
assigned   for  that    purpose ;  in    which  they 

expressed  their  consent. 
12  *PER  CURIAM.     The  only   doubt 

grows  out  of  the  will :  but  it  may  be 
done,  upon  giving  bond  with  approved  secti- 
rity  to  the  Judge  of  this  Court  and  his 
successors  in  his  office,  conditioned  to 
discharge  the  duties  imposed  by  the 
testator's  will  upon  the  former  trustee, 
which  remain  unperformed,  for  the 
benefit  of  the  testator's  children.  The 
penalty  of  the  bond  should  be  equal 
to  double  the  value  of  the  trust  estate. 

Philip  Duval  was  accordingly  appointed, 
and  gave  bond  and  security  in  the  form 
prescribed  by  the  Court. 


Lee  V.  Randolph  and  Others. 

Thursday,  September  84, 1M7. 

Bqulty  Prsctlce -Married  Woman's  BfUta-Appolot- 
ment  of  Trostoe  to  Manago.*— All  the  trustees 
appointed  by  a  will  to  manaffe  an  estate  for  a 
married  woman,  havinsr  refused  to  act,  a  court 
of  equity  will  appoint  a  trustee  in  their  room. 

5ame— 5ame— Same— Bond.t— A  like  bond  was  taken 
in  this  case,  as  in  the  last. 

.  Robert  Randolph  and  others,  who  were 
appointed  by  the  last  will  and  testament  of 
Charles  Carter,  of  Shirley,  trustees  for  the 
benefit  of  his  daughter,  Anne  Hill  Lee,  wife 
of  Henry  Lee,  having  declined  acting,  a  bill 
was  filed,  on  her  behalf,  by  John  Minor,  as 
her  next  friend,  against  the  trustees  and 
her  husband,  for  the  purpose  of  obtaining 
from  this  Court  the  appointment  of  a  new 
trustee ;  which  was  accordingly  done,  and 
a  like  bond,  with  the  one  directed  in  the 
case  last  reported,  was  ordered  to  be  taken 
in  this  case. 


TRUSTS  AND  TRUSTBBS. 

L  Definitions. 
II.  Relation  of  Trustee  and  Cestui  Que  Trust. 

III.  Who  May  Be  a  Trustee. 

IV.  What  Property  May  Be  the  Subject  of  a  Trust 
V.  Creation  of  Trusts. 

A.  Trustee  De  Son  Tort. 

B.  Beneficiary  Must  Be  Certain. 

C.  Trusts  for  Maintenance  and  Support 

1.  Spendthrift  Trusts. 

2.  Encroachment  upon  Corpus  of  Estate. 

D.  Precatory  Trusts. 

E.  Consideration. 

P.  Statute  of  Frauds. 
VI.  Acceptance. 

VII.  Appointment  and  Removal  of  Trustees. 

A.  Receivers. 

B.  Duty  of  Former  Trustee. 

C.  Jurisdiction. 

D.  Proceedinsrs  for  Removal  of  Trustees. 

VIII.  Statute  of  LlmitaUons. 

IX.  Powers,  Duties  and  Liabilities  of  the  Trustee. 

A.  In  General. 

B.  Right  of  Trustee  to  Set-Off. 

C.  Discretionary  Powers. 

D.  Delegation  of  Duties. 


«narrled  Women.— See  monographic  noU  on  "Hus- 
band and  Wife"  appended  to  Cleland  v.  Watson,  10 
Gratt  15Q. 

tBonds.  —  See  monographic  note  on  Statutory 
Bonds"  appended  to  Goolsby  y.  Strother,  81  Gratt 
107. 


E.  Duty  of  Diligence. 
1.  In  GeneraL 
9.  Depreciated  Currency. 
8.  Depositing  Trust  Fund. 

4.  Failure  to  Collect  Debts. 

5.  Payment  of  Taxes. 

F.  Right  to  Apply  for  Instructions. 

G.  Investments. 
H.  Settlement  of  Accounts. 
I.  Expenses  of  the  Trust 

1.  Attorney's  Fees. 
S.  Clerk's  Hire. 
8.  Office  Rent 

4.  Reimbursement  for  Improvements. 
J.  Compensation  of  the  Trustee. 
K.  Trustee  Using  the  Trust  for  Personal  Gain. 

1.  Making  Profit 

5.  Trustee  Paying  His  Own  Debts  with  Tnat 
Funds. 

8.  Trustee  Setting  up  Adverse  Claim. 
4.  Effect  on  Cestui  Que  Trust  of  Declarations  of 
Trustee. 
L.  Trustee  Buying  at  His  Own  Sale. 
Bi.  Dealings  between  Trustee  and  Cestui  Que 

Trust 
N.  Joint  Trustees. 

1.  Liability  for  AcU  of  Co-Trustee. 

2.  Death  of  One  Joint  Trustee. 
8.  Liability   of   Participators  in   Breach  of 

Trust 

4.  When  Trustees  Jointly  Liable. 
O.  Notice. 
p.  Sales  by  the  Trustee. 

1.  Advertisement  of  Sale. 

5.  Duty  of  Trustee  in  Regard  to  Sale. 

a.  In  General. 

b.  Consent  of  Cestui  Que  Trust  to  Sale. 

c.  Trustee  Must  Be  Present  at  Sale. 

d.  Place  of  Sale. 

e.  Amount  to  Be  Sold. 

f.  Sale  of  Parcels. 

g.  Right  to  Mortgage, 
h.  Sale  on  Credit 
1.  Warranty, 
j.  Injunction  to  Sale, 
k.  Sotting  the  Sale  Aside. 
I.  Rights   of  Cestui  Que   Trust   in  Case  of 

Wrongful  Sale, 
m.  RighU  and  Liabilities  of  the  Purchaser. 

(1)  Purchaser   Seeing   to    Application  of 
Purchase  Money. 

(2)  Following  Trust  Property, 
n.  Exterritorial  Power  of  Trustee. 

X.  Rights  and  Remedies  of  Cestui  Que  Trust 

A.  When  Beneficiaries  Take  Vested  Interests. 

B.  Cestui  Que  Trust  May  Compel  an  Accounting. 

C.  Rights  of  Beneficiaries  When  Trustee  Delays 

Executing  Trust 

D.  Bill  to  Compel  Sale  or  Mortgage  of   Trast 
Property. 

E.  Liability  of  Trust  Estate  for  Debts  of  Cestui 
Que  Trust. 

F.  Acquiescence  of  Cestui  Que  Trust  in  Breach 

of  Trust.  • 

XL  TerminaUon  of  the  Trust 
3ai.  Pleading  and  Practice. 

A.  Jurisdiction. 

B.  Bringing  Trust  Fund  into  Court 

C.  Parties. 

1.  Who  May  Sue. 

2.  Who  Are  Necessary  Parties. 

D.  Costs. 

XIII.  Implied  Trusts. 

A.  Definition. 

B.  Resulting  Trusts. 
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1.  Purchase  Money  Paid  by  One,  Conveyance 

to  Another. 

a.  In  General. 

b.  Effect  of  Death  of  Nominal  Purchaser. 

c.  Character  of  Consideration. 

d.  Presumption  Rebuttable. 

e.  Where  Trust  Is  Express  Implications  Are 

Excluded. 

2.  Purchase  by  Asrent  with  Funds  of  Principal. 
8.  Time  of  Payment. 

4.  Purchase  Money  Paid  by  Third  Persons. 
&  Money  Advanced  as  a  Loan. 

«.  Part  Payment  of  Purchase  Money. 

a.  Rule  as  to  Aliquot  Part 
7.  Advancements. 

a.  In  General. 

b.  Payment  by   Husband,    Conveyance   to 

Wife. 

c.  Payment   by   Wife,  Conveyance  to  Hus- 

band. 

d.  Payment  by  Parent,  Conveyance  to  Child. 

e.  Purchase  by  One  in  Loco  Parentis. 

5.  Admissibility  of  Parol  Evidence. 

0.  Declarations  and  Admissions. 

10.  Purchase  by  Fiduciary  with  Trust  Funds. 

11.  ResultiuflT  Trust  in  Favor  of  an  Alien. 

12.  Resulting  Trust  in  Favor  of  a  Charity. 

C.  Constructive  Trusts. 

1.  Purchase  at  Judicial  Sale. 

D.  Statute  of  Limitations  and  Laches. 
Cro«s  References  to  Monoffmphlc  Notes. 

Assignments  for  the  Benefit  of  Creditors,  ap- 
pended to  French  v.  Townes,  10  Gratt  618. 

Charities,  appended  to  Kelly  v.  Love.  20  Gratt 
124. 

Deeds  of  Trust    appended    to  Cadwallader  v. 
Mason,  Wythe  188. 

Fraudulent    and    Voluntary  Conveyances,  ap- 
pended to  Cochran  v.  Paris.  11  Gratt  848. 

Interest  appended  to  Fred  v.  Dixon,  27  Gratt  541. 

Jurisdiction,  appended  to  Phtppen  v.  Durham.  8 
Gratt  467. 

1.  DBRNmON5. 

A  trust  in  its  most  enlarged  sense,  may  be  de- 
fined to  be  an  equitable  rlffht  title,  or  interest  in 
property,  real  or  personal,  distinct  from  the  lesral 
ownership  thereof.    Nease  v.  Capehart  8  W.  Va.  107. 

Bxpress  and  Implied  Trusts.— Trusts  should  be 
divided  into  two  classes,  namely,  direct  or  ex- 
press trusts,  that  is  trusts  sprinrluflr  from  the 
asreement  of  the  parties,  and  the  other  con- 
structive or  implied  trusts,  that  is  a  trust 
created  by  equity  law.  An  express  trust  means 
a  trust  created  by  words,  either  expressly  or 
Impliedly  evincinsr  an  intention  to  create  a 
trust:  and  a  constructive  trust  means  a  trust  not 
created  by  any  words  either  expressly  or  Impliedly 
evincing'  a  direct  intention  to  create  a  trust  but  by 
the  construction  of  equity  in  order  to  satisfy .  the 
demands  of  justice.  Currence  v.  Ward,  48  W.  Va. 
807.  27  S.  E.  Rep.  S29. 

Active  and  Passive  Trusts.— An  active  trust  is  one 
In  which  the  trustee  Is  not  a  mere  depositary  of  the 
property,  but  has  special  active  duties  to  perform, 
pointed  out  by  him  who  created  the  trust  by  the 
terms  of  its  creation.  But  a  simple  or  passive  trust 
is  one  in  which  the  trustee  is  a  mere  passive  depos- 
itary of  the  property,  with  no  active  duties  to  per- 
form. Thompson  v.  Whitaker  Iron  Co.,  41  W.  Va. 
074,  S3  S.  E.  Ren  796;  Carney  v.  Kaln,  40  W.  Va.  758, 
23  S.  E.  Rep.  660. 

11.    RELATION  OP  TRUSTEE     AND   CESTUI   QUE 
TRUST. 

It  is  a  well  established  rule,  that  when  the  rela- 
tion of  trustee  and  cestui  que  trust  is  oncelestablished. 


no  subsequent  dealing-  with  the  trust  property  by 
the  trustee  can  alter  the  relation  between  the  par- 
ties or  relieve  the  property  of  the  trust  as  between 
the  trustee  and  the  cestui  que  trust.  Murry  v.  Sell, 
88  W.  Va.  475;  Heiskell  v.  Powell.  23  W.  Va.  717;  Cox 
V.  Cox,  96  Va.  173.  27  S.  E.  Rep.  884;  Currence  v. 
Ward,  48  W.  Va.  307,  27  S.  E.  Rep.  829. 

III.    WHO  MAY  BE  A  TRUSTEE. 

Corporations.— Corporations  of  every  description 
may  take  and  hold  estates,  as  trustees,  for  purposes 
not  foreiam  to  the  objects  of  their  creation  and  ex- 
istence; and  they  may  be  compelled  by  courts  of 
equity  to  carry  the  trusts  into  execution.  There- 
fore, a  devise  or  bequest  to  a  corporation  in  trust, 
if  otherwise  valid,  is  not  for  that  reason  void.  Prot- 
estant Episcopal  E.  Soc.  v.  Churchman's  Reps.,  80 
Va.  718. 

Lunatics.— But  if  a  trustee  be  insane,  he  cannot  do 
any  valid  act  either  alone  or  in  conjunction  with 
the  cestui  que  trust.    Bailey  v.  Hill.  77  Va.  492. 

Counsel.- Where  the  parties  agree  that  their  re- 
spective counsel  may  act  as  trustees,  it  may  be 
done.  But  where  there.  Is  but  one  trustee,  he 
ouffht  not  to  be  counsel  of  one  of  the  parties,  espe- 
cially, where  he  may  have  to  decide  questions  which 
may  be  of  vital  interest  to  the  adverse  party. 
Terry  v.  Fltzfferald,  82  Gratt  843. 

IV.  WHAT  PROPERTY  MAY  BE  THE  SUBJECT  OP  A 
TRUST. 

A  trust  may  exist  in  any  property,  real  or  per- 
sonal, which  is.  in  the  eye  of  a  court  of  equity, 
property  of  value.  Currence  v.  Ward,  48  W.  Va.  887, 
27  S.  E.  Rep.  820. 

V.  CREATION  OP  TRUSTS. 

A  trust  need  not  be  expressly  declared  in  terms, 
but  it  may  arise  from  operation  of  law.  Protestant 
Episcopal  E.  Soc.  V.  Churchman's  Reps..  80  Va.  718; 
Currence  v.  Ward.  43  W.  Va.  887,  27  S.  E.  Rep.  829; 
Seeiiii/Va,  this  note.  "Implied  Trusts." 

Where  a  grantee  of  land,  who  had  paid  a  valuable 
consideration  therefor,  wrote  letters  to  different 
persons  stating  that  he  held  the  land  "for  A."  that 
he  had  "bought  it  for  A.."  that  he  was  "going  to 
turn  It  over  to  A."  and  that  he  bought  it  "for  the 
purpose  of  securing  half  the  property  for  A."  it  was 
held  to  be  a  sufficient  declaration  of  trust 
McCandless  v.  Warner,  26  W.  Va.  764. 

Likewise,  where  a  wife  joined  with  her  husband 
in  the  conveyance  of  her  land  on  condition  that  the 
proceeds  be  applied  to  the  payment  of  a  debt  bind- 
ing her  children's  land,  a  trust  is  thereby  created, 
which  a  court  of  equity  will  enforce  against  the 
husband,  though  the  bonds  for  the  proceeds  are 
made  payable  to  him.    Barnes  v.  Trafton.  80  Va.  524. 

So  also,  when  a  debtor  has  conveyed  land  to  a 
trustee  to  secure  a  debt  and  afterwards  another 
person  and  the  debtor  agree  that  the  former  shall 
purchase  the  land  and  hold  it  as  security  for  the 
purchase  money  he  pays,  and,  accordingly,  the 
debtor  acquiesces  and  the  other  purchases  the  land, 
the  transaction  constitutes  a  trust  which  a  court 
of  equity  vriU  enforce.  Nease  v.  Capehart  8  W. 
Va.  96. 

A.  TRUSTEE  DE  SON  TORT.— A  trustee  de  son 
tort  Is  he,  who  of  his  own  authority  enters  into  the 
possession,  or  assumes  the  management  of  prop- 
erty which  belongs  beneficially  to  another;  and 
he  is  subject  to  the  same  rules  and  remedies  as 
other  constructive  trustees.  Morris  v.  Joseph.  1  W. 
Va.  266,  91  Am.  Dec.  886;  Brown  v.  Lambert,  88 
Gratt  286;  Pannill  V.  Calloway.  78  Va.387. 

Within  the  meaning  of  the  Va.  Code  1887,  ch.  119, 
§8660,  the  term  "trustee"  must  be  understood  in 
the  restricted  sense  of  an  express  trustee,  as  dls^ 
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tlngiilshed  from  trustee  in  a  ffeneral  sense,  by 
construction  or  implication  of  law.  But  a  trustee 
de  facto,  aMhoMgh  acting  without  authority  at  the 
time.  Is  within  the  purview  of  the  statute,  if  after- 
wards he  receives  authority.  Brown  v.  Lambert, 
8S  Gratt  256. 

And  persons  acquirinff  title  by  fraud  are  trustees 
for  the  injured  persons,  although  they  do  not 
intend  to  acquire  the  property  in  that  character. 
Coleman  v.  Ck>cke,  6  Rand.  618, 18  Am.  Dec.  7B7.  See 
Jones  V.  Thorn,  46  W.  Va.  186,  32  S.  E.  Rep.  ITS. 

B.  BENEFICIARY  MUST  BE  CERTAIN.-It 
should  be  carefully  observed,  however,  that  in  the 
creation  of  trusts  by  deed  or  will  the  beneficiary 
must  be  a  definite,  certain,  ascertainable  person, 
natural  or  corporate,  for  If  the  trust  is  so  vague, 
indefinite  and  uncertain,  that  it  cannot  be  ascer- 
tained who  the  cetitd  Que  trust  is,  it  is  Inoperative 
and  void.  Oallego  v.  Attorney  General,  8  Leigh 
450.  24  Am.  Dec.  660;  Stonestreet  v.  Doyle,  75  Va. 
856,  40  Am.  Rep.  731;  Knox  v.  Knox,  0  W.  Va.  124; 
Carskadon  v.  Torreyson,  17  W.  Va.  48:  Brown  v. 
Caldwell.  28  W.  Va.  187.  Compare  Morris  v.  Morris, 
48  W.  Va.  430,  37  S.  B.  Rep.  570. 

For  example,  a  devise  of  land  to  certain  persons 
as  trustees,  to  build  a  school  house  for  the  purpose 
of  a  free  school,  and  further  extend  the  education  of 
poor  children,  is  null  and  void  at  law,  because  of 
the  uncertainty  of  the  beneficiaries  intended. 
Stonestreet  V.  Doyle,  76  Va.  856,  40  Am.  Rep.  781. 

But  where  property  was  devised  in  trust  for  the 
maintenance  and  support  of  a  man  and  his  family, 
it  was  held  that  the  devise  was  not  void  for  uncer- 
tainty in  the  beneficiaries.  Whelan  v.  ReiUy,  8  W. 
Va.6©7. 

Nor  is  a  trust  to  support  a  man  and  his  wife  void 
for  uncertainty,  as  by  the  support  of  a  man  and  wife 
is  meant  such  support  as  is  proper  and  suitable  to 
them  in  their  station  of  life,  and  the  amount  re- 
quired to  furnish  such  support  can  be  ascertained 
with  reasonable  certainty.  Johnson  v.  Billups,  28 
W.  Va.685. 

C.  TRUSTS  FOR  MAINTENANCE  AND  SUP- 
PORT.—Where  property  is  conveyed  to  a  trustee  for 
the  maintenance  and  support  of  the  grantor  and  his 
family,  debts  contracted  by  the  grantor,  even  for  the 
support  of  the  family,  cannot  be  charged  by  a  court 
of  equity  on  the  prospective  profits  of  the  trust 
estate  beyond  the  annual  income,  so  as  to  deprive 
the  beneficiaries  of  their  support  and  maintenance ; 
to  hold  otherwise,  would  be  to  defeat  the  very 
purpose  for  which  the  trust  was  created,  namely,  to 
shield  it  from  the  improvidence  and  waste  of  the 
cettuis  Que  trust  and  to  make  that  which,  under 
their  management,  would  have  been  dissipated  in  a 
short  time,  a  permanent  fund,  which  should,  from 
its  profits,  furnish  some  support  to  the  beneficiaries 
as  long  as  they  live.  Markham  v.  Guerrant,  4  Leigh 
279;  Doswell  v.  Anderson,  1  Pat.  &  H.  186;  Nickell  v. 
Handly,  10  Gratt  836;  Johnston'  v.  Zane,  11  Gratt. 
670;  Armstrong  V.  Pitts,  18  Gratt.  286.  See  Gait  v. 
Carter,  6  Munf.  245;  Rankin  v.  Bradford,  1  Leigh 
163;  Lindsey  v.  Eckels,  09  Va.  668,  40  S.  E.  Rep.  23. 

For  example,  where  a  parent  conveys  property  in 
trust  for  the  support,  maintenance  and  education 
of  her  children,  the  trust  property  is  not  liable  for 
the  debts  thereafter  contracted  by  the  parent  be- 
yond the  profits  of  the  trust  estate,  although  some 
of  the  debts  were  contracted  for  necessaries  fur- 
nished for  the  support  and  maintenance  of  the  cestuis 
Que  trust.    Doswell  v.  Anderson,  1  Pat  &  H.  185. 

In  another  case,  a  testator  devised  a  farm  to  a 
trustee  for  the  benefit  of  his  daughter  and  her 
family.  The  trustee  was  directed  so  to  use  and 
conduct  the  farm  as  to  be  most  advantageous  to 
the  Interest  and  support  of  the  cestui  Que  trust  and 


her  family  during  her  lifetime.  Upon  a  bill  being 
filed  by  the  creditors  of  the  daughter  to  subject  her 
Interest  in  the  property  to  their  debts,  it  was  held 
that  the  creditors  would  only  be  entitled  to  the 
daughter's  ratable  portion  of  any  surplus  of  the 
annual  products  of  the  trust  subject,  after  provid- 
ing for  the  support  of  herself  and  family  ;  and  if  no 
such  surplus  is  alleged  or  shown  to  exist  the  bill 
must  be  dismissed.    Nickell  v.  Handly,  10  Gratt  836. 

So,  also,  where  land  was  settled  on  a  wife  for  life, 
to  use  for  the  support  of  herself  and  children,  re- 
mainder to  her  children  surviving  her,  but  to  her 
husband,  should  he  survive  both  her  and  them,  with 
power  to  her  to  sell  the  trust  corpus,  and  reinvest 
the  proceeds,  subject  to  the  same  trust  and  limita- 
tions, it  was  held  that  creditors,  by  her  general 
engagements,  are  entitled  only  to  her  ratable  por- 
tion of  the  remnant  of  those  rents  and  profits  after 
deducting  the  support  of  herself  and  children. 
French  v.  Waterman.  79  Va.  617. 

A  devise  to  a  father  for  the  support  and  mainte- 
nance of  his  wife  and  children  creates  an  express 
trust  for  the  latter,  and  the  income  derived  from 
the  trust  subject  must  be  so  applied  Irrespective  of 
the  father's  ability  to  support  and  maintain  them. 
National  Bank  v.  Hancock.  100  Va.  101. 

But  it  was  held  in  Rhett  v.  Mason,  18  Gratt  541. 
that  a  devise  to  a  wife  during  her  life  and  widow- 
hood, "for  her  maintenance  and  support  and  for 
the  maintenance  and  support  of  our  children."  does 
not  create  a  trust  for  the  maintenance  and  support 
of  the  children,  and  that  the  reference  to  the  subject 
of  the  maintenance  and  support  was  merely  an 
expression  of  the  motive  of  the  gift 

In  Ward  v.  Funsten.  86  Va.  350, 10  S.  E.  Rep.  416.  the 
donors  requested  that  the  fund  be  invested  and 
applied  "in  such  a  way  as  will  best  promote  the 
interest  of  the  family,"  and  by  order  of  court  the 
money  was  invested  for  the  use  and  benefit  of 
the  widow  and  the  children  during  her  life,  and 
until  the  youngest  child  should  reach  the  age  of 
twenty-one,  and  all  the  female  children  should 
marry  and  be  provided  with  a  home.  The  widow  ' 
died,  and  all  the  children  reached  the  age  of  twenty- 
one,  and  but  one  daughter  was  unmarried,  she 
having  a  home  with  her  aunt  It  was  held  that  the 
trust  was  absolute  without  regard  to  the  pecuniary 
circumstances  of  the  cestui  qus  trust,  and  the  unmar- 
ried daughter  was  entitled  to  the  whole  income. 

Where  a  father  who  is  trustee  for  his  wife  and 
children,  and  as  such  invested  with  a  discretion  to 
spend  the  income  of  the  trust  subject  for  their 
maintenance  and  support  collects  the  income,  and 
mingles  it  with  his  own,  and  makes  extensive  Im- 
provements on  the  trust  subject  but  settles  no 
account  of  his  transactions,  he  will  not  be  per- 
mitted, to  the  prejudice  of  his  creditors,  to  assert 
that  he  has  supported  his  wife  and  children  from 
his  private  means,  so  as  thereby  to  enhance  the 
value  of  the  trust  subject  He  will  be  held  to  have 
supported  them  out  of  the  trust  funds,  and  his 
creditors  will  be  permitted  to  follow  his  estate  into 
the  trust  subject  National  Bank  v.  Hancock.  100 
Va.  101. 

Trust  for  Husband  and  Wife.— On  the  other  hand, 
where  property  is  conveyed  in  trust  to  permit  a 
husband  and  wife,  during  their  joint  lives,  to  enjoy 
the  profits  of  the  estate,  the  property  may  be  taken 
in  execution  to  satisfy  a  debt  Incurred  after  mar- 
riage, for  the  proper  support  of  the  husband  and 
wife ;  for  the  purpose  here  is  simply  to  Intercept  the 
marital  rights,  and  shield  the  property  from  the 
husband's  creditors.    Scott  v.  Loraine,  6  Munf.  117. 

1.  Spbndthrift  Trusts.— a  valid  trust  may  be 
created  for  the  support  of  another,  although  it  is 
stipulated  that  neither  the  trust  property  nor  the 
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profits  tberefrom  shall  be  bound  for  the  past  or 
future  debts  or  liabilities  of  the  cestui  que  trust. 
except  for  supplies  furnished  for  his  support  Gar- 
land ▼.  Garland.  87  Va.  758,  18  S.  B.  Rep.  478.  24  Am. 
SL  Rep.  068;  Camp  v.  Cleary,  76  Va.  141.  Compare 
Hutchinson  v.  Maxwell,  100  Va.  109,  40  S.  E.  Rep.  055. 

2.  Encboachiunt  upon  Cobptts  of  Estatb.— 
Courts  look  with  disfavor  upon  the  assumption  by 
trustees  of  authority  to  encroach  upon  the  capital  of 
the  trust  estate.  And  the  burden  is  on  the  trustee, 
-or  those  claiming  the  benefit  of  his  action,  to  show 
the  necessity  for  such  encroachment,  and  that  it 
was  impossible  to  apply  to  the  courts  for  directions. 
Oreen  y.  Wooldridffe.  80  Va.  082,  16  S.  £.  Rep.  875; 
Sedffwick  ▼.  Taylor,  84  Va.  828,  0  S.  £.  Rep.  226. 

And  although  the  court  may  authorize  an  ex- 
penditure of  the  corpus  of  the  trust  fund  for  the 
maintenance  and  support  of  the  infant  beneficia- 
ries, if  it  appears  proper  and  judicious  to  do  so.  yet 
where  there  is  a  limitation  over  to  a  stranger, 
neither  the  trustee  nor  the  court  can  expend  any 
part  of  the  capital.  Sedgwick  y.  Taylor,  84  Va.  880. 
«  S.  £.  Rep.  228. 

But  under  the  terms  of  a  trust  deed,  providluff  that 
the  trustees  are  to  provide  and  supply  all  necessary 
provisions  or  supplies  of  all  kinds  necessary  for  the 
comfort  of  the  grantor  and  his  minor  children,  for 
which  the  trustees  are  to  be  allowed  to  charge  cost 
prices  acrainst  the  grantor,  which  shall  be  a  charge 
upon  his  estate,  it  was  held  that  the  trustee  had  the 
rifiTht  to  charge  the  corpus  of  the  trust  subject  with 
the  necessary  support  of  the  grantor  and  his  minor 
children.  Huffhes  v.  Williams,  09  Va.  812,  88  S.  E. 
Hep.  188. 

Rights  of  Cestal  Que  Trust— It  mUst  be  carefully 
observed,  however,  that  where,  by  the  terms  of  the 
trust  instrument,  the  cestui  que  trust  is  only  entitled 
to  the  Income  of  the  trust  estate,  but  the  trustee,  in 
violation  of  his  duty,  turns  over  the  corpus  to  her, 
and  she  is  sui  juris,  she  cannot  maintain  an  action 
affainst  the  trustee  for  support  after  the  estate  has 
been  expended.  Sedgwick  v.  Taylor,  84  Va.  820. 0  S. 
£.  Rep.  226. 

Riirlits  of  Remalodermsn.— But  where  the  cestui  qus 
trust,  to  whom  the  corpus  of  the  estate  is  wroufffully 
turned  over,  had  only  a  life  estate  therein,  with 
remainder  over,  the  remainderman  may  main- 
tain a  suit,  while  the  life  tenant  is  still  living,  to 
liave  his  interest  protected.  Sedgwick  v.  Taylor,  84 
Va.  820.  6  S.  E.  Rep.  826.  See  Brown  v.  Lambert,  88 
Oratt  266. 

D.  PRECATORY  TRUSTS.- -Words  of  request,  rec- 
ommendation, or  hope,  are  treated  as  imperative  and 
are  sufficient  to  create  a  trust,  when  the  objects  of 
the  precatory  lanfuafe  are  certain,  and  the  subjects 
contemplated  are  also  certain:  unless  a  clear  dis- 
cretion to  act  or  not  to  act  be  ffiven.  or  the  prior 
dispositions  of  the  property  import  absolute  or  un- 
controlable  beneficial  ownership.  Harrisons'  v. 
Harrison,  2  Gratt.  1,  44  Am.  Dec.  366. 

For  example,  where  a  testator  in  his  will  said: 
**I  wish  you  to  take  my  negroes  to  Pennsylvania 
where  they  will  be  free,"  it  was  held  that  this 
created  a  trust  in  favor  of  the  negroes.  4  Va.  Law 
BefiT.  546;  Reid  v.  Blackstone.  14  Gratt.  868. 

E.  CONSIDERATION.— An  express  trust  requires 
no  consideration  to  support  it  Titchenell  v.  Jack- 
son. 28  W.  Va.  460:  McCandless  v.  Warner.  26  W.  Va. 
754. 

Thus,  if  a  conveyance  be  made  by  A.  to  B.,  and  at 
the  same  time  and  as  a  part  of  the  transaction  B. 
executes  a  writinsr  wherein  he  declares  that  he 
purchased  the  land  in  trust  for  C,  this  constitutes 
an  executed  and  express  trust  and  is  valid,  thoufft 
C.  ffave  no  consideration  whatever  for  beiuff  thus 


made  cestui  Que  trust.  Titchenell  v.  Jackson,  26  W 
Va.  460. ' 

Where  a  trust  is  actually  created,  and  the  relatioc 
of  trustee  and  cestui  que  trust  established,  a  court  ol 
equity  will  in  favor  of  a  volunteer,  enforce  the  exe 
cution  of  the  trust  asrainst  the  persons  creating  1' 
and  all  subsequent  volunteers:  although  it  will  noi 
create  a  trust  or  establish  the  relationship  of  trustee 
and  cestui  que  trust  by  giving  effect  to  an  imperfeci 
conveyance  in  favor  of  a  volunteer.  Jones  v.  Oben- 
chain.  10  Gratt  262;  Reed  v.  Vannorsdale.  2  Leisrl: 
560. 

F.  STATUTE  OF  FRAUDS.— The  seventh  section 
of  the  English  statute  of  frauds,  requiring  all  decla 
rations  or  creations  of  trust  to  be  manifested  and 
proved  by  writlnsr,  thousrh  re-enacted  in  many  ol 
the  American  states,  is  not  in  force  in  Viririnla 
(Walraven  v.  Lock,  2  Pat  &  H.  547:  Borst  v.  Nalle, 
28  Gratt  436:  Bank  of  U.  S.  v.  Carrlncrton,  7  Leiffb 
B76).  nor  West  Virginia  (Currence  v.  Ward,  43  W. 
Va.  867,  27  S.  E.  Rep.. 820),  and.  therefore,  in  these 
states,  trusts  may  be  proven  by  parol  evidence. 

The  provisions  of  the  seventh  and  eiffhth  sectlouE 
of  the  English  statute  of  frauds  never  were  enacted 
in  Virginia;  and  the  law  here,  in  relation  to  declara- 
tions of  trust  is,  and  always  has  been,  the  same 
that  it  was  in  Eng-land  before  the  statute,  conse- 
quently verbal  declarations  of  trusts  may  be  set  uii 
by  parol  proof  in  Virginia.  Hancock  v.  Talley.  1 
Va.  Dec.  488. 

Out  in  an  early  West  Virginia  case,  it  was  said 
that  even  If  it  does  exist  in  that  state  a  trust  oi 
lauds  need  not  be  created  in  writing  to  take  it  out  ol 
the  statute,  but  it  is  sufficient  if  it  m  manifested  and 
proved  in  writing  by  the  party  enabled  by  law  tc 
declare  the  trust:  such  writing,  however,  must 
show  both  the  existence  of  the  trust  and  the  terme 
thereof.    McCandless  v.  Warner,  26  W.  Va.  754. 

But  if  a  party  obtains  a  deed  without  any  consid 
eration,  upon  a  parol  agreement  that  he  will  hold 
the  land  in  trust  for  the  grantor,  such  trust  wii: 
not  be  enforced,  as  it  would  violate  the  statute  oj 
frauds  to  permit  parol  evidence  to  establish  sucl 
trust;  but  if  such  agreement  is  reduced  to  writinf 
and  slffued  by  the  g-rantee  at  the  time  the  deed  ii 
executed  or  afterwards,  a  court  of  equity  wii: 
enforce  such  trust  unless  the  deed  was  made  U 
hinder,  delay  or  defraud  creditors  of  the  ffranto: 
or  for  any  vicious  purpose  in  violation  of  publi( 
policy.    Cain  v.  Cox,  28  W.  Va.  504. 

Letters  Sufficient  Declaratloa— Letters  written  V 
any  one  after  the  creation  of  the  trust  in  which  th< 
trust  and  the  terms  thereof  are  admitted  anc 
declared,  are  a  sufficient  declaration  of  the  trus 
within  the  seventh  section  of  the  statute  of  frauds 
and  it  is  not  necessary  that  the  trust  and  the  term 
thereof  shall  all  appear  in  the  letter  or  othe 
writluff.  but  if  they  can  be  ascertained  with  reason 
able  certainty  from  a  number  of  letters,  or  f ron 
one  or  more  letters  and  other  writinsrs,  it  is  suffl 
ciently  proved.  McCandless  v.  Warner,  26  W.  Va 
764. 

Parol  Declarations  of  Trust. 

Land.— If  a  trust  can  be  created  in  land  by  i 
parol  declaration,  the  declaration  should  be  une 
quivocal  and  explicit  and  established  by  clear  an< 
convincing  testimony.  Jesser  v.  Armrntrout  10 
Va.  666,  42  S.  E.  Rep.  681;  Harris  v.  Barnett  3  Gratt 
839.  See  Handlan  v.  Handlan,  42  W.  Va.  809,  26  S.  £ 
Rep.  179;  Bailey  v.  Calfee,  49  W.  Va.  680,  89  S.  E.  Ret 
642. 

Personal  Property.— A  valid  trust  can  be  createc 
by  parol  in  personalty  or  the  proceeds  of  realty,  an( 
when  once  effectually  created,  it  cannot  be  subse 
quently  revoked  or  altered  by  the  party  creatinj 
it  for  It'is  governed  by  the  same  rules  that  ffover 
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trusts  by  writing.    Riggan  v.  Rlg^an,  08  Va.  78.  24 
S.  £.  Rep.  920. 

In  London  v.  Turner,  11  Leiffh  408,  it  was  said 
tbat  altbouffb,  where  personal  property  is  ffiyen  to 
one  upon  a  trust  by  parol  for  another,  the  declara- 
tion of  trust  by  parol  may  be  valid  as  between  the 
donee  and  the  cestui  que  trust,  yet  as  between  the 
cestui  Que  trust  and  the  creditors  of  the  donee 
the  case  is  essentially  different. 

VI.  ACCEPTANCE. 

It  has  been  held  that  the  appointment  by  power 
of  attorney  of  an  a^ent  to  execute  the  trust,  and 
the  institution  of  a  suit  to  recover  the  trust  subject 
are  unequivocal  acts  of  acceptance  of  the  trust  by 
the  trustee.    Christian  v.  Yancey.  2  Pat  &  H.  240. 

And  where  a  Judgment  is  assigned  taa  party  for 
the  benefit  of  an  infant  child,  and  the  same  judg- 
ment is  assifirned  to  another  party  for  the  benefit  of 
the  same  child,  and  in  a  suit  in  chancery  both  of 
the  assignees  file  petitions  respectively  claiminsr  to 
be  entitled  to  the  control  of  the  judgment,  it  was 
held  that  the  successful  party  in  the  contest  must 
be  regarded  as  havinff  accepted  the  judsrment  and 
subsequently  as  holding  the  Judgment  as  trustee 
for  the  infant  child.  Feamster  v.  Feamster.  35  W. 
Va.  1.  13  S.  £.  Rep.  53. 

Acceptance  Relates  to  Data  of  Instrniiieiit.— An 
acceptance  of  a  trust  by  a  trustee  relates  back  to 
the  date  of  the  deed,  and  the  title  of  a  trustee,  who 
accepted  after  a  sale  of  the  trust  subject  under  an 
execution  against  the  grantor  in  the  deed  of  trust, 
made  after  the  record  of  the  deed  of  trust  and 
before  the  acceptance  by  the  trustee,  is  ffood  against 
a  purchaser  %.t  such  sale.  Christian  v.  Yancey,  2 
Pat.  &  H.  240. 

Effect  of  Delay.— A  delay  of  ten  months  by  a  trustee 
in  a  deed  of  trust  to  accept  the  deed,  and  expressions 
of  doubt  and  hesitation  about  acceptinsr  the  trust, 
made  to  a  creditor  of  the  g-rantor  claimlufir  asrainst 
the  deed,  by  the  trustee,  without  havinsr  seen  the 
deed  or  knowlns-  its  precise  terms,  creates  no  bar 
to  the  subsequent  acceptance  of  the  trust  by  the 
trustee.    Christian  v.  Yancey,  2  Pat.  &  H.  240. 

Estoppel.— Acceptance  of  a  trust  estops  the  trustee 
from  denying-  the  title  of  the  person  for  whom  he 
holds.  Morris  v.  Morris.  48  W.  Va.  480,  37  S.  E.  Rep. 
WO. 

Assent  of  Cestui  Que  Trust.— The  assent  of  the 
cestui  que  trust  to  a  trust  created  in  his  favor  will  be 
presumed,  and  therefore  the  estate  vested  in  his 
trustee  is  not  overreached  by  the  lien  of  a  judar- 
ment  obtained  asrainst  the  grantor,  intermediate 
the  creation  of  the  trust  estate,  and  the  acts  of  the 
beneficiary  indicatins-  his  assent  to  the  trust  Skiy- 
with  v.  Cunningham,  8  Lelfirh  271,  31  Am.*Dec.  642. 
Vll.  APPOINTMENT  AND  REHOVAL  OP  TRUSTEES. 

Appointment  of  Trustees. 

In  General.- Equity  will  not  allow  a  trust  to  fail 
for  want  of  a  trustee,  therefore,  if  the  trustee  ap- 
pointed dies,  refuses  to  accept  the  trust.  Is  removed, 
or  is  incapable  of  performing  it,  a  court  of  equity 
will  appoint  a  new  trustee.  Dunscomb  v.  Dun- 
scomb,  2  Hen.  &  M.  11;  Lee  v.  Randolph.  2  Hen.  &> 
M.  12;  Reynolds  v.  Bank  of  Virfirinia,  6  Gratt  174; 
Atwood  V.  Shen.  Val.  R.  R.  Co.,  85  Va.  966,  9  S.  E. 
Rep.  748;  Whelan  v.  ReiUy,  3  W.  Va.  597;  Shelton  v. 
Jones,  26  Gratt  896;  Hunter  v.  Vauarhan,  24 Gratt,  400. 

Personal  Representative  of  Sole  Trustee. -And  al- 
though the  statute  provides  that  the  personal  rep- 
resentative of  a  sole  or  surviving-  trustee  shall 
execute  the  trust,  still  in  a  suit  to  set  aside  a  deed 
of  settlement  executed  by  a  debtor  to  a  trustee  for 
his  wife  and  children,  it  is  the  duty  of  the  court 
upon  the  trustee's  death,  to  appoint  a  substitute. 
Stray er  v.  Long,  83  Va.  715,  8  S.  E.  Rep.  872. 


Who  May  Maintain  Procecdlns:*.— All  persons  in- 
terested in  the  trust  may  Institute  proceedinffs  In 
their  own  names  for  the  appointment  or  removal  of 
trustees,  but  notice  should  be  iriven  to  all  other 
parties  in  interest    Machir  v.  Sehon,  14  W.  Va.  777. 

Appellate  Court.— Moreover,  if  the  party  interested 
desires  the  appointment  of  another  trustee,  and  the 
lower  court  thinks  it  necessary  to  the  proper  man- 
agement of  the  trust  fund,  an  appellate  court  will 
not  interfere,  although  it  miffht  think  such  an 
order  unnecessary.  Crlckard  v.  Crlckard,  26  Gratt 
410. 

Necessary  Parties.— As  a  general  rule,  in  suits  for 
the  appointment  of  new  trustees,  all  persons  bene- 
ficially interested  in  the  object  of  the  suit  must  be 
made  parties,  and  should  be  given  notice.  But  a 
person  whose  interest  is  future,  uncertain,  and 
contingent  is  not  a  necessary  party.  Fitzkibbon  v. 
Barry.  78  Va.  766;  Machir  v.  Sehon,  14  W.  Va.  782. 

It  is  provided  by  statute  in  Virginia,  that  in  any 
suit  in  equity  in  which  it  appears  that  a  trustee  has 
died,  althoufirh  the  heirs  of  such  trustee  are  not 
parties  to  the  suit  yet  if  his  personal  representa- 
tives and  others  interested  be  parties,  the  court 
may  appoint  another  trustee  in  the  place  of  him 
who  died.  "This  appears  to  mean  that  the  court 
wherein  the  suit  is  pending  may  appoint  a  trustee 
in  the  place  of  one  who,  if  a  party  to  the  suit,  has 
died  pending  the  suit"  Fisher  v.  Dickenson.  84  Va. 
318,  4  S.  E.  Rep.  787. 

Notice.- If  the  trust  instrument  provides  that 
notice  shall  be  firiven  to  certain  persons  before  an- 
other trustee  is  appointed,  the  appointment  will  be 
irregular  unless  such  notice  is  given,  even  though 
the  person  to  be  notified  is  not  within  the  jurisdic- 
tion of  the  court  for  notice  can  be  given  him  by 
order  of  publication.  Washington,  etc,  B.  R.  Co.  v. 
Alexandria,  etc.,  R.  R.  Co.,  19  Gratt  692. 100  Am.  Dec. 
710.    See  Gait  v.  Carter.  6  Munf.  246. 

Notice  to  Subsequent  Purchaser  from  Grantor.— But 
where  the  grantor  and  one  of  the  trustees  in  a 
deed  of  trust  are  dead,  and  the  other  trtistee  has 
removed  out  of  the  state,  it  is  sufficient  on  the 
motion  of  the  creditors  secured  by  the  deed,  for 
the  appointment  of  a  trustee  to  execute  the  trust 
to  give  notice  to  the  personal  representatives  of  the 
firrantor  and  of  the  deceased  trustee,  and  to  the 
surviving  trustee;  audit  is  not  necessary  to  give 
notice  to  the  subsequent  purchaser  from  the 
irrantor  or  his  personal  representative,  if  he  Is 
dead.    Hunter  v.  Vaughan,  21  Gratt  40a 

Form  of  Proceedlnsrs.- The  form  of  proceedings  for 
the  appointment  or  removal  of  trustees  is  by  bill 
or  petition.  The  proceeding  by  petition,  however, 
is  more  used  with  us.  although  the  uniform  course 
in  Eng-land  is  to  proceed  by  bill.  Machir  v.  Sehon, 
14  W.  Va.  781  ;  Shelton  v.  Jones,  28  Gratt  899. 

But  a  bill  for  the  appointment  of  a  new  trustee, 
and  also  for  an  injunction  asrainst  a  threatened  in- 
jury to  the  trust  property,  is  not  demurrable. 
Forsyth  v.  City  of  Wheeling,  19  W.  Va.  818. 

Mere  Written  Request.— In  Shelton  v.  Jones.  25 
Gratt  891,  an  order  by  a  county  court  made  on  the 
written  request  of  the  life  tenant  and  with  the 
consent  of  the  trustee  for  her  and  her  children, 
removing  the  trustee  and  appointinflr  another,  was 
held  valid,  though  made  without  either  bill  or  pe- 
tition. 

Motion  In  Pending  Proceedings.— Proceedings  are 
generally  commenced  directly  for  the  removal  or 
appointment  of  trustees,  but  where  a  bill  or  petition 
is  already  pending  for  the  administration  of  the 
trust,  the  trustee  may  be  appointed  or  removed 
upon  motion  in  the  cause.  Machir  v.  Sehon.  14  W. 
Va.787. 

Death  of  Trustee  Pendente  Lite.— Where  a  trustee 
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dtes  pending  a  bill  for  an  injunction  acrainst  him, 
the  court  may  supply  the  place  of  the  trustee 
upon  motion,  and  without  putting  the  parties,  who 
arc  all  before  the  court,  to  new  pleadiuffs.  Pate  y. 
McClure.  4  Rand.  104.  In  this  case  the  court 
said:  "If  the  trustee  had  continued  in  life, 
and  there  had  been  no  objection  to  him  on 
the  score  of  interest,  misconduct,  or  any  other 
sufficient  firround,  I  would  by  no  means  be 
understood  to  say.  that  the  chancellor  could,  of  his 
own  mere  motion,  set  him  aside,  and  put  the  ex- 
ecution of  the  trust  into  the  hands  of  the  mar- 
shal." 

Power  of  Trustees  to  Appoint  Their  Soccessors.— It  is 
well  settled  that  trustees  may  be  clothed  by  the 
testator  with  power  to  appoint  their  successors,  but 
the  power  must  be  exercised  by  the  number  of 
trustees,  and  in  the  manner  indicated  in  the  will. 
All  new  trustees,  when  so  appointed,  will  have  the 
same  power  as  those  appointed  by  the  testator. 
Whelan  v.  Reilly.  8  W.  Va.  597. 

Prayer  for  Relief.— Under  the  prayer  for  general 
relief  in  a  bill,  it  is  proper  for  the  court  to  ffrant  the 
appointment  of  a  new  trustee  to  aid  in  the  execution 
of  the  trust,  where  the  orisrinal  trustee  has  »one 
beyond  the  jurisdiction  of  the  court,  and  also  to 
compel  the  administrator  to  settle  his  accounts,  and 
to  adjust  and  protect  the  rights  of  the  complainant 
and  all  other  creditors.  Woods  v.  Fisher,  8  W.  Va. 
530. 

The  appointment  of  commissioners  to  sell  and 
administer  the  trust  under  the  supervision  and  con- 
trol of  the  court  is  authorized  under. the  prayer  for 
the  appointment  of  trustees,  or  under  the  prayer  for 
general  relief.    Reynolds  v.  Bank,  6  Gratt.  174. 

Appointment  of  Insolvent  Trustee.— The  appoint- 
ment of  an  insolvent  or  untrustworthy  trustee  will 
not,  of  Itself,  render  the  trust  deed  void.  In  such 
case,  a  conrt  of  equity  may,  upon  the  proper  show- 
iag,  take  charge  of  the  trust  property,  put  it  in  the 
hands  of  a  receiver,  who  thus  administers  the  trust 
according-  to  the  provisions  of  the  deed.  Cohn  v. 
Ward,  32  W.  Va.  84,  9  S.  E.  Rep.  41.  citing  Harden 
V.  Wagner,  22  W.  Va.  856. 

Removal  and  Sobstltotlon  of  Trustees. 

Grounds  for  Removal. 

In  Qenenil.  —  In  removing  and  substituting 
trustees,  the  court  does  not  act  arbitrarily,  but  upon 
certain  general  principles,  and  after  a  full  consid- 
eration of  the  case,  therefore,  courts  will  not  substi- 
tute trustees  upon  the  mere  caprice  of  the  cestui  que 
^r»«^  and  without  reasonable  cause;  and  although 
the  instrument  of  trust  or  a  statute  gives  the  cestui 
que  trust  full  power  to  remove  and  appoint  other 
trustees,  yet  good  cause  must  be  shown  or  the  court 
cannot  be  put  in  motion.  Machir  v.  Sehon,  14  W.  Va. 
TB2. 

Insolvency  of  Trustee.— The  better  view  is  that 
bankruptcy  or  Insolvency  of  a  trustee  does  not  dis- 
qualify him  to  act.  1  Perry  on  Trusts  (2d  Ed.)  858, 1 
279;  Terry  V.  Fitzgerald,  82  Gratt.  94a  Ctontra,  Hill 
on  Trustees. 

In  McCuUough  v.  Sommervllle,  8  Leigh  415. 
however,  both  the  trustees  were  wholly  irrespon- 
sible individuals,  owning  no  property  of  any  de- 
scription, and  it  was  held  that  the  trustee  should  be 
relieved  from  the  execution  of  the  trust 

But  where  money  of  the  trust  fund  is  to  pass 
through  the  hands  of  an  insolvent  trustee,  upon 
the  application  of  one  who  is  interested  in  the  right 
disbursement  of  the  money,  and  who  is  apprehen- 
sive that  it  may  be  misapplied  or  misused,  a  court 
of  chancery  ought  to  require  of  the  trustee  security 
before  he  is  allowed  to  proceed  with  the  execution 
of  the  trust    Terry  v.  Fitzgerald,  82  Gratt.  848. 

Solvency  of  Trustee's  Sureties.— Although  a  trustee 


is  insolvent,  yet  if  his  sureties  are  solvent,  and  the 
beneficiary  in  the  trust  is  only  entitled  to  the 
interest  on  the  fund  during  her  life,  which  fund  is 
well  invested,  the  court  will  refuse  to  remove  the 
trustee.  Moorman  v.  Crockett,  90  Va.  186.  17  S.  E. 
Rep.  87.=^.  • 

Mere  Disagreement  i>etween  Trustee  and  Cestui  Que 
Trust— Mere  disagreements  between  a  trustee 
and  the  cestui  quetrustyriW  not  justify  a  removal; 
nor  is  it  ground  for  removal  that  the  trustee  falls 
in  the  discharge  of  his  duties  from  an  honest  mis- 
take, or  mere  misunderstanding  of  them,  or  from 
mlsjudgment    Machir  v.  Sehon.  14  W.  Va.  782. 

Refusal  to  Exercise  Discretionary  Power.- Likewise, 
the  refusal  of  a  trustee  to  exercise  a  purely  discre- 
tionary power  is  not  a  breach  of  trust  for  which  he 
can  be  removed  from  office,  although  the  trustee 
assig-ns  no  conclusive  reason  for  the  refusal,  and 
although  the  proposed  act  is  apparently  beneficial 
to  the  trust  esute.    Cochran  v.  Paris,  11  Gratt  348. 

Refusal  to  Act— But  one  of  the  causes  for  which  a 
trustee  may  be  removed  by  a  court  of  equity  and 
a  new  trustee  appointed,  is  where  the  trustee 
refuses  to  act  after  having  once  accepted.  But  it 
has  been  held,  that  within  the  meaning  of  the 
statute,  a  trustee  shall  not  be  removed  as  having 
"refused  to  act"  if  it  appears  from  the  whole 
evidence  that  it  was  inequitable  for  him  to  do  the 
particular  act  demanded  of  him,  the  failure  to  do 
which  is  made  the  ground  for  the  motion  for  his 
removal.    Machir  v.  Sehon,  14  W.  Va.  781. 

Unfaithfulness.— So.  also,  an  unfaithful  trustee  of  a 
married  woman  and  infant  children,  though  ap- 
pointed by  the  testator,  may  be  removed  from  his 
trust,  and  another  trustee  appointed  in  his  place. 
Walters  v.  Hill,  27  Gratt  888.  See  Crickard  v.  Crlck- 
ard,  26  Gratt  410. 

Intemperance  of  Trustee.— And  where  the  trustee, 
by  reason  of  his  intemperate  habits,  becomes 
Incompetent  to  execute  the  trust  the  court  upon 
application  by  the  cestui  que  trust,  may  execute  it 
through  its  commissioner.  Payne  v.  Morriss,  1  Va. 
Dec.  605.    See  Barger  v.  Buckland,  28  Gratt  860. 

A.  RECEIVERS.— Where  a  court  has  removed 
trustees,  appointed  by  will  to  manage  an  estate,  for 
mismanagement,  and  pending  the  appointment  of 
their  successors,  placed  the  property  in  the  hands 
of  a  receiver,  it  may  remove  such  receiver  in  its 
discretion,  and  appoint  proper  persons  to  take 
charge  of  and  manage  the  property  as  trustees 
under  the  terms  and  conditions  of  the  will.  Bayly 
V.  Gaines,  1  Va.  Dec.  618. 

After  a  party  has  denied  an  express  trust,  in  a 
suit  to  have  the  trust  declared,  and  after  the  trust 
and  the  terms  thereof  are  in  writing  proved  to-  the 
satisfaction  of  the  court  it  Is  proper  to  put  the 
trust  property  into  the  hands  of  a  receiver.  Mc- 
Candless  v.  Warner,  26  W.  '^^.  754. 

B.  DUTY  OF  FORMER  TRUSTEE.— When  a  trus- 
tee is  removed  and  a  new  trustee  appointed  in  his 
place,  it  is  the  duty  of  the  former  to  account  with 
and  make  payment  to  his  successor  of  the  trust 
money  in  his  hands.    Rowe  v.  Bentley,  29  Gratt.  756. 

C.  JURISDICTION. 

In  Oeneral.— Independently  of  the  statutes,  a  court 
of  equity,  by  virtue  of  its  general  jurisdiction  over 
the  administration  of  trusts,  has  power  to  remove 
trustees  for  cause,  and  to  substitute  others  in  their 
stead.  Rankin  v.  Bradford,  1  Leigh  163;  Lewis  v. 
Glenn.  84  Va.  947,  6  S.  E.  Rep.  866:  Machir  v.  Sehon. 
14  W.  Va.  781;  Shelton  v.  Jones,  26  Gratt  891. 

Though  a  testator  appoints  his  executor  a  trustee 
for  the  legatees,  a  court  of  equity  may,  for  good 
cause,  appoint  another  trustee  for  the  manage- 
ment of  the  trust  fund.  Crickard  v.  Crickard,  25 
Gratt  410. 
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What  Courts  Have  JuriMllctlon.--ln  Virfftnla  a 
trustee  is  removed  by  the  county  court,  or  the 
Jndffe  thereof  in  vacation,  upon  motion  after  five 
days*  notice:  in  West  Virginia  a  trustee  is  removed 
by  notice  to  the  circuit  court  of  the  proper  county. 
Lackland  v.  Davenport  84  Va.  688,  5  S.  £.  Bep.  640; 
Machlr  v.  Sehon,  14  W.  Va.  784. 

By  statute  in  Virginia,  a  court  of  equity  in  the 
county  in  which  the  deed  of  trust  is,  or  might  have 
been,  recorded,  has  Jurisdiction  to  remove  trustees 
and  appoint  others  in  their  place.  Lewis  v.  Glenn. 
84  Va.  947,  0  S.  E.  Rep.  866. 

D.  PROCEEDINGS  FOR  REMOVAL  OP  TRUS- 
TEES. 

Motion.— The  proceeding  prescribed  by  statute  for 
the  removal  of  trustees  is  notice  and  motion. 
Machlr  v.  Sehon,  14  W.  Va.  777;  Lackland  v.  Daven- 
port. 84  Va.  638,  5  S.  E.  Rep.  640. 

Under  the  Virginia  statute  authorizing  the  ap- 
pointment of  a  trustee  to  execute  a  deed  of  trust, 
in  place  of  one  deceased,  upon  the  motion  of  any 
person  interested,  and  after  notice  to  certain  named 
parties,  it  was  held  that  an  order  substituting  an- 
other trustee,  but  not  showing  upon  whose  motion 
it  was  made,  nor  that  the  proper  parties  had  notice 
or  were  before  the  court,  is  invalid,  and  a  sale  made 
by  such  trustee  is  void.  Pitzer  v.  Logan,  86  Va.  Jr74, 
7  S.  E.  Rep.  886. 

Merits  of  Caosc.— But  a  proceeding  by  motion  under 
the  statute  to  substitute  a  new  trustee  in  a  deed  of 
trust  to  secure  a  debt,  in  the  place  of  a  trustee  who 
has  resigned,  determines  nothing  as  to  the  rights  of 
the  parties  under  the  deed,  nor  as  to  the  character 
of  the  deed  itself.  Pettus  v.  Atlantic  Savings  & 
Loan  Assn.,  94  Va.  477,  S6  S.  E.  Rep.  884. 

Who  May  Maintain  Proceedings.— See  ante,  "Ap- 
pointment of  Trustee." 

VIII.  5TATUTB  OP  UMITATION3. 

As  between  Trustee  and  Cestui  Que  Trust.— The 
statute  of  limitations  does  not  run  as  between 
a  trustee  and  cestui  Que  truet  in  case  of  express  con- 
tinuing trusts  not  cognizable  at  law  and  falling 
exclusively  within  the  jurisdiction  of  equity,  until 
the  trust  is  disarmed  or  the  trustee,  by  word  or  act. 
denies  the  trust  and  the  eeetui  que  truet  has  notice  of 
the  denial.  But  this  rule  applies  only  in  cases  of  di- 
rect or  express  trusts,  and,  as  we  shall  see,  does  not 
embrace  those  trusts  which  are  matters  of  implica- 
tion or  construction.  Redwood  v.  Riddick,  4  Munf. 
822:  Sheppards  v.  Turpin,  3  Gratt  878:  Rowe  v.  Bent- 
ley.  29  QratL  766;  Saumv.Coffclt,79Va.510:  Rcdford 
V.Clarke.  100 Va.  116,40S.  E.  Rep.  680;  Nease  v.  Cape- 
hart,  8  W.  Va. 96;  Gapen  v.  Gapen,  41  W.  Va.  422,  23  S. 
E.  Rep.  579 :  Woods  v.  Stevenson.  48  W.  Va.  149, 27  S.  E. 
Rep.  809:  Rowan  v.  Chenoweth,  49  W.  Va.  887,  88  S. 
E.  Rep.  644.  87  Am.  St.  Rep. 796;  Ettlng  v.  Marx  (Va.), 
4  Fed.  Rep.  673:  Crumrlne  v.  Crumrine,  50  W.  Va.  226, 
40  S.  E.  Rep.  341. 

The  statute  of  limitations  does  not  run  in  favor  of 
trustees,  as  between  trustee  and  eeetui  que  trust, 
mortgagor  and  mortgagee,  so  long  as  the  confi- 
dence may  fairly  be  presumed  to  continue.  Harri- 
son y.  Harrison,  1  Call  419. 

But  when  the  circumstances  require  it,  equity 
will  enforce  against  the  cestui  que  truet,  especially 
where  the  rights  of  third  persons  are  concerned,  its 
own  peculiar  maxim,  vioHarUibue  et  non  dormientibue 
jura  subeerciunt.  Etting  v.  Marx  (Va.),  4  Fed.  Rep. 
673. 

Sheriff  and  Deputy.— It  has  been  held  that  such  a 
trust  is  not  created  between  a  sheriff  and  his  depu- 
ties with  respect  to  money  received  by  the  latter 
for  the  former,  as  is  hot  subject  to  the  statute,  for 
the  relation  of  deputy  and  sheriff  Is  that  of  princi- 
pal and  agent,  and  an  action  of  assumpsit  lies  for  | 


money  had  and  received  between  principal  and 
agent  Rowan  v.  Chenoweth,  49  W.  Va.  287.  38  S.  £. 
Rep.  644,  87  Am.  St  Rep.  796. 

Attorney  In  Fact  and  Principal.— So  also,  no  trusi 
relation  exists  between  an  attorney  in  fact  and  bis 
principal,  and  therefore  the  latter's  cause  of  action 
against  his  attorney  for  a  failure  to  pay  over  money 
collected  arises  at  the  date  of  the  collection:  nor 
does  the  mere  fact  that  the  agent  collects  a 
part  of  the  share  some  time  after  he  collects  the 
main  portion  make  it  a  continuing  trust  Hasher 
V.  Hasher,  96  Va.  684,  82  S.  E.  Rep.  41. 

Repudiation  of  Trust  by  Trustee.— But  though  the 
rule  is  well  settled  that  in  cases  of  direct  or  express 
trust  as  between  the  trustee  and  cestui  que  trust, 
the  statute  of  limitations  has  no  application  durinir 
the  continuance  and  recognition  of  the  trust  yet 
if  the  trustee  repudiates  tfie  trust  by  clear  and 
unequivocal  acts  or  words  and  claims  thenceforth  to 
hold  and  control  the  estate  as  his  own.  not  subject 
to  any  trust  the  statute  of  limitations  will  com- 
mence to  run  from  the  time  such  repudiation,  claim 
or  denial  of  the  trust  by  trustee  is  brought  home  to 
the  notice  or  knowledge  of  the  cestui  que  truet  in 
such  a  manner  that  he  is  called  upon  to  assert  his 
equitable  rights.  Rowe  v.  Bentley.  29  Gratt  760: 
Jones  V.  Lemon,  86  W.  Va.  629  ;  Key  v.  Hughes,  32  W. 
Va.  184. 9  S.  E.  Rep.  77. 

For  example,  it  has  been  held  that  when  the 
subject  is  land,  of  which  the  trustee  has  the  legal 
title,  and  the  cestui  que  trust  is  a  member  of  his 
family  living  upon  the  land,  if  the  trustee,  asserting 
title  in  himself  conveys  a  part  of  the  land,  by  deed 
in  his  own  name,  to  a  third  person,  whom  he  places 
in  possession  of  the  part  so  sold  and  takes  the 
purchase  money  to  himself,  and  the  deed  is  put 
upon  record  and  there  is  no  evidence  that  the 
trustee  thereafter  recognized  the  trust,  but  on  the 
contrary  claimed  the  residue  as  his  own  ;  these  acts 
and  declarations  will  be  regarded  as  a  repudiation  of 
the  trust  and  the  statute  of  limitations  will  begin 
to  run  against  the  cestui  que  trust  from  that  time. 
Jones  V.  Lemon,  96  W.  Va.  689. 

As  between  Cestui  Que  Trust  and  Stranger.— If  the 
statute  of  limitations  will  bar  the  action  of  the 
trustee  against  third  persons  for  the  recovery  of 
the  trust  property,  it  will  equally  bar  the  action  of 
the  cestui  que  trust  for  the  same  subject-matter. 
Sheppards  v.  Turpin,  3  Gratt  378. 

IX.    POWeitS.   DUTIES  AND  LIABILIT1B5  OF  THE 
TRUSTEE. 

A.  IN  GENERAL.— Generally  a  trustee's  authority' 
over  the  trust  property  is  defined  and  limited  by 
the  instrument  creating  the!  trust;  and  where  such 
is  the  case,  he  can  only  do  with  the  trust  property 
what  the  instrument  either  in  express  terms  or  by 
necessary  implication  authorizes  him  to  do.  Atkin- 
son V.  Beckett  34  W.  Va.  684, 12  S.  E.  Rep.  717:  Seborn 
V.  Beckwith,  30  W.  Va.  774,  6  S.  E.  Rep.  450;  Fidelity 
Ins.,  etc..  Co.  v.  Shen.  Valley  R.  R.  Co.,  82  W.  Va.  244. 
9  S.  E.  Rep.  180;  Dlehl  v.  Cotts,  48  W.  Va.  285,  87  S.  E. 
Rep.  546;  Morris  v.  Morris,  48  W.  Va,  430.  37  S.  E.  Rep. 
570;  Prachtv.  Lange,  81  Va,  711;  Mundy  v.  Vawter.  3 
Gratt.  518;  Heth  v.  Railroad  Co.,  4  Gratt  482,  50  Am. 
Dec.  88. 

The  estate  taken  by  a  testamentary  trustee  Is 
commensurate  with  the  powers  conferred  and  da- 
ties  imposed  for  the  purposes  intended  to  be  accom- 
plished. Carney  v.  Kain,  40  W.  Va.  768,  23  S.  E.  Rep. 
650. 

Where  the  trust  instrument  authorizes  an  ex- 
change of  the  trust  property  with  the  written 
consent  of  the  cestui  que  trust,  it  is  a  breach  of  trust 
on  the  part  of  the  trustee  to  sell  without  such  coa> 
sent,  given  at  the  time  of,  or  previous  to,  the  ex- 
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chaoflre.  And  even  then  tlie  exctaanfire  can  only  be 
made  when.  In  tbe  judgment  of  the  trustees.  It 
woald  he  beneficial  to  the  parties  interested  in  the 
trust    Patteson  v.  Horsley,  29  Qratt  268. 

It  has  been  held  that  a  trustee,  merely  holding 
the  legal  title  to  property  for  the  sole  and  separate 
use  of  a  married  woman,  cannot,  without  authority, 
sell  or  incumber  it.  Sebom  v.  Beckwith.  90  W.  Va. 
774.  5  S.  £.  Rep.  450. 

And  where  land  was  convej'ed  in  trust  to  pay  the 
debts  of  the  grantor  out  of  the  rents  and  profits, 
and  then  for  the  support  of  the  grantor,  his  wife 
and  children,  and  at  his  death  to  be  divided  among 
his  children,  it  was  held  that  the  trustees  had  no 
authority  to  sell  the  land  conveyed  for  the  payment 
of  the  grantor's  debts,  or  for  any  other  purpose, 
however  urgent  the  necessity.  Mundy  v.  Vawter,  3 
Gratt  51& 

m  Atkinson  v.  Beckett,  34  W.  Va.  584, 12  S.  £.  Rep. 
717,  a  debtor  assigned  his  stock  of  goods  and  mer- 
chandise to  a  trustee  to  secure  certain  debts,  and 
by  the  deed  of  assignment  the  trustee  is  directed  to 
sell  the  stock  for  cash,  and  apply  the  proceeds  to 
the  dlscharfire  of  the  debts  secured.  With  the  con- 
sent of  the  creditors  secured,  he  makes  a  sale  In 
bulk  on  credit,  taking  the  notes  of  the  purchaser, 
and  a  deed  of  trust  on  the  purchaser's  farm  to 
secure  the  notes.  Subsequently  the  purchaser  sells 
a  large  amount  of  the  goods  to  the  orisrinal  trustee, 
who  enters  into  a  written  agreement  that  he  will 
donate  the  proceeds  of  the  sale  primarily  to  taking 
up  the  purchaser's  notes.  It  was  held  that  no  such 
agreement  between  the  purchaser  and  trustee 
could  relieve  the  former's  farm  from  the  lien  se- 
curing the  purchase  notes,  except  as  to  such  cred- 
itors as  may  have  actually  participated  in  or 
expressly  assented  to  such  arrangement 

B.  RIGHT  OP  TRUSTEE  TO  SET-OPP.— Where 
rents  of  the  trust  subject  were  decreed  to  be  paid 
directly  by  a  special  receiver  to  the  cettul  que  trust, 
it  was  held  that  the  trustee  had  no  power  to  collect 
or  use  the  rent,  and  that  drafts  drawn  by  him  in 
his  own  name  or  as  trustee,  and  paid  by  the  lessee, 
could  notbe  set  off  against  the  rent  due.  Witt  v. 
Warwick.  83  Va.  flOO,  3  S.  £.  Rep.  862. 

In  Witt  V.  Warwich.  83  Va.  099,  8  S.  E.  Rep.  862,  the 
cosu,  recovered  in  a  proceeding  whereby  real  es- 
tate was  subjected  to  the  lien  of  a  trust  and  the 
rents  thereof  decreed  to  be  paid  by  a  special  re- 
ceiver directly  to  the  cestui  que  trust,  were  assigned 
by  the  trustee  to  the  lessee,  to  reimburse  the  lessee 
for  money  advanced  to  prosecute  the  suit  It  was 
held  that,  even  though  the  trustee  had  the  power 
to  make  the  assignment,  in  the  absence  of  proof 
that  the  trust  estate  was  benefited  by  the  advance- 
ments, the  same  could  not  be  set  off  against  a 
claim  for  rent  due. 

C.  DISCRETIONARY  POWERS. -It  is  well  set- 
tled that  a  discretionary  power  may  be  conferred 
on  trustees  either  by  the  express  terms  of  the  trust 
or  by  implication  from  the  nature  of  the  duty  im- 
posed on  them,  whenever  the  object  of  the  trust  is 
certain.  Whelan  v.  Reilly,  8  W.  Va.  697;  Cowles  v. 
Brown,  4  Call  477. 

And  a  court  of  equity  will  not  control  trustees  in 
the  exercise  of  a  di&cretionary  power  reposed  in 
them,  nor  interfere  to  compel  trustees  to  exercise 
their  discretion,  except  where  such  discretion  is 
exercised  from  fraudulent  or  improper  motives,  in 
which  case  a  court  of  equity  may  interfere.  If  it  is 
alleged  in  the  bill  and  sustained  by  the  proofs. 
Cochran  v.  Paris.  11  Gratt  848:  Dillard  v.  Dillard.8 
Va.  Dec  28:  Dillard  v.  Dlllard,  97  Va.  484,  84  S.  E. 
Rep.  oa    See  L«e  v.  Law,  1  Va.  Dec.  808. 

But  a  trust  cannot  be  said  to  be  discretionary 
■  >nhte]>  ri%oire»  the  trustees  to  provide  and  supply 


all  necessary  provisions  and  supplies  for  the  grantor 
and  his  minor  children.  The  power  conferred 
is  imperative,  and,  upon  the  death  of  one  of  the 
trustees,  the  power  survives  to  the  survivor,  and  if 
not  exercised  by  him,  a  court  of  equity  has  juris- 
diction to  carry  it  into  execution.  Hughes  v. 
WilUams,  99  Va.  312.  88  S.  E.  Rep.  188. 

Appointment  of  Trust  Fund  uBonir  Beneflcinrtes.— 
It  has  been  held  that  the  unlimited  and  uncontroled 
discretion  conferred  by  a  will  upon  trustees,  with 
reference  to  the  appointment  of  the  trust  fund  to 
and  among-  certain  specified  beneficiaries,  will  not 
be  interfered  with  in  the  absence  of  bad  faith. 
Carney  v.  Kaln.  40  W.  Va.  766,  88  S.  E.  Rep.  660,  citing 
Whelan  v.  Reilly.  6  W.  Va.  866. 

Death  of  Trustee.— Where  a  trust  instrument  con- 
fers a  discretionary  power  on  one  of  the  beneficia- 
ries to  sell  the  trust  property  for  his  own  benefit 
and  the  benefit  of  all  others  interested  in  the  trust, 
but  he  dies  before  making  the  sale,  a  court  of  chan- 
cery, in  the  exercise  of  iU  general  jurisdiction  over 
trust  estates,  may  decree  a  sale,  if  the  interest  of 
the  surviving  beneficiaries  will  be  promoted 
thereby.    Faulkner  v.  Davis,  18  Gratt.  661. 

But  where  a  discretionary  power  is  conferred  on 
two  or  more  trustees  jointly,  though  coupled  with 
an  interest,  it  cannot  after  the  death  of  one  of  the 
trustees,  be  executed  by  the  survivor  or  survivors. 
Dillard  v.  Dillard.  97  Va.  484,  84  S.  £.  Rep.  60.  dis-  • 
tlngnishing-  Sulphur  Mines  Co.  v.  Thompson,  98  Va. 
893,  86  S.  E.  Rep.  282. 

D.  DELEGATION  OP  DUTIES.— Trustees  in  deeds 
of  trust  are  charged  with  ,a  personal  confidence, 
and,  therefore,  they  must  act  in  person  and  not  by 
arent  Morriss  v.  Virginia  SUte  Ins.  Co.,  90  Va.  870. 
18  S.  £.  Rep.  843. 

E.  DUTY  OP  DILIGENCE. 

1.  In  GBNEBAK— Pre-eminent  knowledge  and  un- 
common foresight  are  not  required  of  a  trustee. 
But  all  that  is  required  is  that  he  should  act  in  good 
faith,  strictly  within  the  line  of  his  duty,  and  with 
the  same  care  and  diligence  that  a  prudent  man  is 
accustomed  to  exercise  in  the  management  of  his 
own  affairs.  If  he  so  conducts  himself  he  will  not 
be  responsible  for  any  loss  or  depreciation  of  the 
trust  fund,  or  the  insolvency  or  misconduct  of  any 
person  who  may  have  possessed  it  To  require 
more  than  this  of  a  trustee  would  be  to  deter  men  of 
Integrity  from  taking  apon  themselves  an  office  so 
necessary  in  the  concerns  of  life,  from  fear  of  the 
anxiety,  trouble  and  risk  involved.  Elliott  v.  Car- 
ter, 9  Gratt  541;  Davis  v.  Harman.  21  Gratt  194: 
Myers  v.  Zetelle,  21  Qratt  783:  Brown  v.  Lambert,  ' 
38  Gratt  266:  Cogbill  v.  Boyd,  77  Va.  450:  Reynolds  v. 
Pettyjohn,  79  Va.  827:  Key  v.  Hughes.  82  W.  Va.  184. 
9S.  E.  Rep.  77. 

It  would  be  unreasonable  to  judge  of  the  conduct 
of  a  trustee  from  subsequent  events.    His  conduct 
ought  not  to  be  condemned  if  it  fiowed  from  an 
honest   though  misinformed   judgment.    Myers  v.      \ 
Zetelle,  21  Gratt  783.  i 

A  trustee  in  a  deed  of  trust,  which  requires  the      , 
trustee  to  provide  and  supply  all  necessary  provl-      | 
slons  and  supplies   for  the  grantor  and  his  minor     | 
children,  is  to  be  held  to  the  same  degree  of  pru- 
dence and  care  that  a  reasonably  prudent  careful     ' 
man.  in  the  conduct  of  his  own  affairs,  would  exer- 
cise under     the    same  circumstances.    Hughes  v. 
Williams.  99  Va.  812,  38  S.  E.  Rep.  188. 

In  Rush  V.  Steele.  93  Va.  626.  26  S.  E.  Rep.  604.  a 
trustee  was  directed  by  the  court,  in  a  pending 
suit,  to  lend  the  trust  fund  and  take  as  a  security 
therefor  a  deed  of  trust  or  mortgage  on  real  estate. 
He  loaned  the  money  as  directed,  but  took  as  secu- 
rity there^r  a  confession  of  judgment,  upon  which 
execution  issued,  but,  by  the  direction  of  the  trus-     , 
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tee.  it  was  not  placed  In  tbe  hands  of  tbe  proper 
officer  to  be  levied,  whereby  the  limitation  of  the 
judgment  was  reduced  to  ten  years.  The  invest- 
ment by  the  trustee  was  reported  to  the  court  and 
confirmed,  and  three  years  after  making  the  In- 
vestment the  trustee  was  removed,  and  the  general 
receiver  of  the  court  substi  tuted  instead.  The  deed 
was  amply  secured,  but  was  lost  solely  by  permit- 
ting  the  judgment  to  become  barred  by  the  statute 
of  limitations,  after  the  substitution  of  the  general 
receiver.  It  was  held,  that  the  trustee  was  not  lia- 
ble for  the  loss,  but  the  general  receiver  was,  be- 
cause it  was  the  duty  of  the  latter  to  ascertain  when 
the  judirment  would  become  barred  and  to  provide 
against  that  contingency. 

Where  a  trustee,  acting  bona  Me  and  under  the 
belief  that  certain  real  estate,  to  which  his  wife 
once  had  an  equitable  title,  belonged  to  himself, 
sells  the  same  to  bona  Jlde  purchasers  without  notice 
of  the  trust,  but  afterwards  it  is  ascertained  that 
the  estate  belongred  to  the  heirs  of  the  wife,  subject 
only  to  his  life  estate.  It  was  held  by  a  divided  court 
that  the  beneficiaries,  whose  interest  took  effect  at 
the  death  of  the  trustee,  were  entitled  to  recover 
from  his  estate  the  value  of  the  land  at  the  time  of 
his  death,  excludinsr  improvements  made  since  the 
sale.    Norman  v.  Cunningrham,  5  Gratt  68. 

Deviation  from  Line  of  Doty— On  the  other  hand,  if 
a  trustee  does  not  act  strictly  within  the  line  of  his 
duty,  and  any  part  of  the  fund  be  invested  upon  secu- 
rities not  authorized,  or  be  put  within  the  control  of 
persons  who  ousrht  not  to  be  intrusted  with  it,  when 
there  is  no  necessity  for  so  dolufir,  and  a  loss  be 
thereby  eventually  sustained,  such  trustee  will  be 
liable  to  make  it  ^ood.  however  unexpected  the  re- 
sult, however  little  likely  to  arise  from  the  course 
adopted,  and  however  free  such  conduct  may  have 
been  from  any  improper  motive.  Key  v.  Hughes, 
32  W.  Va.  184,  9  S.  E.  Rep.  77. 

For  example,  if  there  is  a  breach  ot  trust  but  an 
inevitable  calamity  destroys  the  property,  the 
trustee  must,  nevertheless,  account  for  It.  Thus, 
where  a  trustee  commits  a  breach  of  trust  by  sell- 
ing the  trust  property,  the  cestuis  Que  trust  have 
the  right  to  treat  the  proceeds  of  the  sale  as  trust 
funds,  and  to  bold  the  trustee  or  his  estate  liable 
therefor,  althousrh  the  orisrlnal  trust  property 
would  have  inevitably  perished  if  It  had  not  been 
converted.    Brown  v.  Lambert,  88  Gratt  2Sd 

2.  Depbeciated  CuRBKNcr.— Where  a  trustee  in 
a  deed  to  secure  creditors  received  in  June.  iSfll. 
in  good  money,  a  part  of  the  trust  fund  applicable 
to  pay  a  creditor  who  is  ready  to  receive  payment, 
his  investment  of  the  fund  in  Confederate  bonds, 
under  an  order  of  the  court  made  on  his  motion  in 
a  suit  which  he  brought  for  the  administration  of 
the  trust,  is  invalid,  and  he  continues  liable  for  the 
fund.    Kirby  v.  Goody koontz,  26  Gratt  29a 

And  in  Bedlngrer  v.  Wharton,  27  Gratt  867.  a  sale 
of  the  trust  property  by  the  trustee  for  Ck>nfederate 
money  in  1864,  when  that  currency  was  greatly 
depreciated  In  value,  and  daily  sinking,  was  held  a 
breach  of  trust  on  the  part  of  the  trustee,  although 
a  power  of  sale  was  vested  in  the  trustee.  See 
Patteson  v.  Horsley,  29  Gratt.  268;  Coltrane  v.  Wor- 
rell. 30  Gratt  434. 

Likewise,  where  it  was  the  duty  of  the  trustees 
to  invest  the  funds  of  the  cestui  que  trust,  and  it  was 
safely  invested  and  secured  on  land,  and  the  trus- 
tees collected  it  in  largely  depreciated  Confederate 
notes  and  reinvested  in  Confederate  bonds,  which 
became  valueless,  it  was  held  that  the  trustees 
would  be  responsible  to  the  cettui  (rue  trust  for  the 
amount  of  such  money  so  improperly  collected  and 
reinvested.    Knight  v.  Watts,  26  W.  Va.  175. 


8.  Depositing  Trust  Fund. 

Depositinsr  in  Banic  of  Known  Insolvency.— When  the 

loss  of  the  trust  fund  results  from  the  gross  negli- 
gence of  the  trustee  in  depositing  it  in  a  bank  known 
to  be  insolvent,  and  from  his  disobedience  to  the 
order  of  the  court  directing  how  the  fund  should 
be  invested,  he  must  answer  for  the  loss  of  the  fund 
by  the  failure  of  the  bank.  Whitehead  v.  White- 
head, 86  Va.  870,  9  S.  E.  Rep.  10. 

4.  Failure  to  Collect  Debts.— But  before  a  trus- 
tee can  be  held  liable  for  a  failure  to  collect  debts 
reported  by  a  commissioner  as  "doubtful,"  the  cestui 
que  trust  must  show  that  they  might  have  been 
collected  by  due  diligence.  Wimbish  v.  Blanks,  76 
Va.366. 

Therefore,  where  there  has  been  no  misconduct 
on  the  part  of  the  trustee '  of  a  married  woman,  it 
Is  error  to  make  a  personal  decree  against  him  for 
the  debt  of  his  cestui  que  trust.  Woodson  v.  Perkins, 
5  Gratt  346. 

6.  Payment  of  Taxes.— A  trustee  who  acts  in 
relation  to  his  trust  with  reasonable  diligence 
will  not  neglect  a  matter  so  essential  to  the  inter- 
ests of  his  cestui  que  trust  as  the  preservation  of  his 
right  to  the  land  by  payment  of  taxes  on  It  Mor- 
ris V.  Joseph.  1  W.  Va.  256,  91  Am.  Dec.  386. 

F.  RIGHT  TO  APPLY  FOR  INSTRUCTIONS.- 
The  jurisdiction  of  a  court  of  chancery  maybe 
Invoked  to  Instruct  the  trustee  how  he  shall  exe- 
cute the  trust.    Christian  v.  Worsham.  78  Va.  loa 

G.  INVESTMENTS.-A  trustee  In  invesUng  the 
trust  f  ands,  must  conduct  himself  as  a  prudent  man 
would  in  the  management  of  his  own  affairs.  And 
if  the  funds  are  Improvldently  Invested  he  will  be 
personally  liable.    Cogblli  v.  Boyd,  79  Va.  1. 

Confederate  Securities.- But  a  trustee  living  In 
Virginia  during  the  war  and  acting  In  good  faith, 
was  justified  in  investing  trust  funds  In  Confeder- 
ate bonds,  and  his  estate  cannot  be  held  liable  for  a 
loss  resulting  from  such  Investment  Waller  v. 
Catlett,  83  Va.  200,  2  S.  E.  Rep.  280. 

Discretionary  Power— Where  the  testator  leaves 
the  mode  of  Investing  the  fund  to  the  discretion  of 
the  trustees,  a  court  of  equity  should  not  interfere 
by  directing  the  manner  of  investments.  Overseer 
of  the  Poor  v.  Tayloe,  Gilm.  836. 

Directions  in  Instrument  as  to  investment.— But 
where  property  was  conveyed  In  trust,  to  be  In- 
vested In  "bank  stocks,  or  freehold  lands  or  lots."  It 
was  held  that  the  trustee  was  not  thereby  author- 
ized to  make  the  Investment  In  United  States  six  per 
cent  stocks.    Banister  v.  McKenzie,  6  Munf.  447. 

Loss  Resulting  from  Disregard  of  Order  of  Court- 
Where  the  trust  fund  is  lost  because  the  trustee 
disregarded  and  disobeyed  the  decree  of  the  court 
directing  him  how  to  Invest  the  fund,  he  Is  person- 
ally responsible  therefor.  Whitehead  v.  Whitehead, 
85  Va.  870,  9  S.  £.  Rep.  10. 

Reinvestment.— Where  a  deed  granting  In  trust 
lands  and  slaves  authorizes  a  sale  thereof  and  a 
reinvestment  of  the  proceeds  "In  property  of  the 
same  kind,"  It  Is  competent  for  the  trustee  to  rein- 
vest the  money  either  In  land  or  slaves  or  both. 
Claiborne  v.  Holland,  88  Va.  1046,  14  S.  E.  Rep.  915. 

Change  of  Investment.— But  a  trustee  should  not 
change  a  permanent  for  a  temporary  Investment 
or  a  secure.  Interest  bearing  Investment  for  one 
that  Is  insecure  and  bears  no  interest  Patteson 
V.  Horsley,  29  Gratt  263;  Coltrane  v.  Worrell,  80 
Gratt.  434. 

Must  Take  Security.— Trustees,  Investing  trust 
funds,  must  personally  see  to  it  that  the  security  is 
forthcoming  upon  parting  with  the  money.  Cogblli 
V.  Boyd,  77  Va.  450. 

H.  SETTLEMENT  OF  ACCOUNTS.-A  trustee 
must  make  annual  settlements  of  his  accounts. 
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and  he  should  not  be  allowed  to  resign  until 
he  bas  settled  bis  accounts  for  tbe  wbole 
period  of  bis  trusteeship.  CofirblU  v.  Boyd,  77  Va. 
460;  Ward  v.  Punsten,  86  Va.  359,  10  S.  E.  Rep.  415. 

How  Stated.— And  while  tbe  execution  of  a  trust  is 
In  proirress,  tbe  accounts  of  the  trustee  should  be 
stated  on  the  principles  of  executors*  accounts.  But 
when  it  Is  substanUally  closed,  it  should  be  stated 
on  tbe  principle  of  debtor  and  creditor,  interest  to 
be  cbarsred  up  on  each  sum  received  from  the  end 
of  six  months  after  its  receipt,  and  disbursements 
first  applied  to  interest  whilst  there  is  any  due. 
Harvey  v.  Steptoe,  17  Gratt  289.  See  Diromffoole  v. 
Smith,  78  Va.  605. 

Ex  Parte  Settlements.— It  was  held  in  Diebl  v. 
Cotts,  48  W.  Va.  256,  87  S.  £.  Rep.  546,  that  ch.  87,  S  6. 
W.  Va.  Code,  providing  for  ex  parU  settlements  of 
accounts  of  trustees  before  a  commissioner,  does 
not  apply  to  a  trustee  appointed  by  private  deed. 

RMettlement  of  Acconnts.— Where  a  bill  does  not 
specify  errors  in  the  accounts  of  a  trustee  regularly 
settled  by  the  commissioner  of  the  county  court  and 
confirmed,  but  only  charges  generally  that  there 
are  errors  in  them,  the  court  will  not  direct  a  reset- 
tlement of  the  accounts.  Preston  v.  Stuart,  29  Gratt 
289. 

Laches  and  Acquiescence.— And  a  court  of  equity 
will  refuse  to  order  an  accounting  by  a  trustee,  if, 
from  tbe  delay  which  has  taken  place,  it  is  manifest 
that  no  correct  account  can  be  rendered,  that  any 
conclusion  to  which  tbe  court  can  arrive  must  at 
best  be  conjectural,  and  that  the  oriirinal  transac- 
tions have  become  so  obscured  by  time,  loss  of  evi- 
dence and  the  death  of  parties,  as  to  render  it 
difficult  to  do  justice.  Harrison  v.  Gibson,  23  Gratt 
212:  WisBler  v.  Crai^,  80  Va.  22. 

Moreover,  where  a  cestui  Qtte  trust,  who  is  sui  Juris, 
has  a  settlement  with  the  trustee,  which  is  ac- 
quiesced in  for  twenty  years  or  more,  such  settle- 
ment will  not  be  disturbed,  though  some  rigrhts  of 
the  eestid  qu4  trust  may  have  been  violated  thereby. 
Parish  V.  Wayman,  91  Va.  480,  21  S.  E.  Rep.  710. 

I.  EXPENSES  OP  THE  TRUST. 

1.  ATTOBNSY's  Fbbs.— Trustees,  who,  in  rood  faith, 
engaffe  the  services  of  counsel  to  aid  them  in  the 
execution  of  their  duties,  are  entitled  to  pay  them 
out  of  the  trust  fund,  or  to  be  reimbursed  out  of 
that  fund  for  all  the  expenses  which  they  have  in- 
curred, including  reasonable  fees  to  attorneys. 
Cochrane  v.  Richmond,  etc.,  R.  Co.,  91  Va.  839.  21  S. 
£.  Rep.  664. 

But  a  trustee  defendant,  resisting  the  plaintiff's 
claim,  and  failing  in  his  defense,  will  not  be  per- 
mitted to  charge  against  the  fund,  money  expended 
in  attorney's  fees,  unless  it  appears  that  such  de- 
fense was  reasonable  and  proper.  Darby  v.  Gil- 
ligan.  87  W.  Va.  69, 16  S.  E.  Rep.  507. 

Opening  Pinal  Decree  to  Allow  Counsel  Pees.— A 
trustee  will  not  be  allowed  to  open  a  final  decree 
confirming  his  accounts  so  that  he  may  obtain  com- 
pensation for  the  cost  of  employing  counsel,  where 
a  bill  of  review  to  such  decree  has  been  dismissed 
on  the  trustee's  motion.  Guggenheimer  v.  Rogers, 
96  Va.  711.  29  S.  E.  Rep.  874. 

2.  Clerk's  Hikb.— Where,  by  the  express  terms  of 
the  trust  authority  was  given  to  employ  at  the  ex- 
pense of  the  trust  such  agents,  counsel,  attorneys 
and  servants  as  the  trustee  shall  deem  necessary 
for  its  proper  execution,  and  it  appears  that  tbe 
employment  of  a  clerk  was  necessary,  an  allowance 
may  be  made  to  the  trustees  for  such  clerk's  hire, 
southern  R.  Co.  v.  Glenn,  98  Va.  809, 36  S.  E.  Rep.  395. 

8.  OrricB  Rent.— Moreover,  a  trustee,  in  admin- 
istering a  trust  of  great  magnitude,  cannot  be 
expected  to  furnish  free  of  cost  a  place  in  which 
to  give  bis  attention  to  the  business,  where  his  clerk 


can  work,  and  where  the  mass  of  books  and  papers 
belonging  to  the  trust  estate  can  be  kept  In  such 
a  case,  therefore,  an  allowance  may  be  made  to  the 
trustee  for  office  rent  Southern  R.  Co.  v.  Glenn,  98 
Va.  309.  86  S.  E.  Rep.  895. 

4.  Rbimbursbment  fob  IifPROVBMBNTS.- Likewise 
where  a  trustee,  in  good  faith,  expends  his  own 
funds  in  improving  the  property  of  the  cestui  Que 
trust,  and  the  property  is  enhanced  in  value  by 
such  improvements  to  the  extent  of  the  expense 
thereof,  tbe  trustee  is  entitled  to  be  reimbursed 
for  such  expenses  out  of  the  Increased  rents 
occasioned  by  the  improvements.  Dickel  v.  Smith, 
42  W.  Va.  126,  24  S.  E.  Rep.  564.  See  Baugh  v. 
Walker.  77  Va.  99. 

Proof.- A  charge  by  a  trustee  for  articles  sold 
and  cash  lent  before  the  creation  of  the  trust 
ought  not  to  be  allowed,  without  proof  thereof  by 
disinterested  testimony.  Beverleys  v.  Miller,  6 
Munf.  99. 

J.  COMPENSATION  OF  THE  TRUSTEE. 

In  aeneral.-The  harsh  and  unjust  rule  in  Eng- 
land that  a  trustee  is  not  to  receive  any  compensa- 
tion for  his  own  labour  and  pains  has  never  been 
adopted  in  Virginia,  but  the  courts  of  that  state, 
recognizing  the  unerring  truth  that  the  laborer 
is  worthy  of  his  hire,  allow  the  trustee  reasonable 
compensation  for  his  services  in  performing  the 
trust  There  is  no  rule  of  law,  however,  which 
prescribes  what  commissions  shall  be  allowed  a 
trustee,  but  tbe  allowance  or  refusal  of  commis- 
sions rests  in  the  sound  discretion  of  the  court 
under  all  the  circumstances  of  the  case.  Bever- 
leys V.  Miller,  4  Hen.  &  M.  415;  Whitehead  v. 
Whitehead.  85  Va.  870,  9  S.  E.  Rep.  10. 

A  trust  deed  by  a  railroad  provided  that  upon 
the  sale  of  the  trust  property  by  the  trustee,  they 
should,  after  satisfying  the  costs  and  expenses 
of  sale  and  of  the  trust  pay  to  the  holders  of  the 
bonds  secured  thereby  the  amount  so  held  by  them 
out  of  the  proceeds  of  the  sale.  It  was  held,  that  if 
tbe  trustee  has  performed  services  in  executing  the 
bonds,  etc.,  for  which  he  is  entitled  to  compensa- 
tion, he  is  entitled  to  be  paid  for  these  services  in 
preference  to  the  bondholders  secured  b>  the  deed. 
Smith  V.  Washington  City,  etc.,  R.  Co.,  S3  Gratt  617, 
1  Am.  &  Eng.  R.  Cas.  493. 

Compensation  Pixed  by  Trust  Instrument— The 
general  rule  is  that  where  the  compensation  of  a 
trustee  is  fixed  by  the  instrument  creating  the 
trust  no  greater  compensation  can  be  allowed  him 
without  the  consent  of  the  other  parties  to  be 
affected  by  the  increased  allowance.  Southern  Ry. 
Co.  V.  Glenn,  98  Va.  309,  36  S.  E.  Rep.  395. 

But  where  a  trustee  has  been  appointed  upon  a 
specific  compensation,  and  performs  all  the  services 
demanded  of  him  until  he  is  discharged  without 
his  knowledge,  he  is  entitled  to  have  the  compen- 
sation agreed  upon.  Maury  v.  Chesapeake,  etc.,  R. 
Co.,  27  Gratt  698. 

Compensation  of  Substituted  Trustee.— A  substituted 
trustee  whose  duties  are  only  such  as  were  im- 
posed upon  the  original  trustee,  by  the  deed 
creating  the  trust,  is  not  entitled  to  any  greater 
compensation  for  his  services  than  tbe  deed  pro- 
vided for  the  original  trustee.  Southern  Ry.  Co.  v. 
Glenn,  98  Va.  809,  36  S.  E.  Rep.  895. 

Disbursements.— Although  one  trustee  is  not,  in 
general,  liable  for  the  acts  of  his  co-trustee,  yet 
each  is  liable  to  account  to  the  cestui  que  trust  for 
his  own  acts;  and.  as  between  them,  those  acts  are 
binding.  Therefore,  a  trustee  is  allowed  for  dis- 
bursements which  he  made  without  the  consent  of 
his  CO- trustees  while  they  were  alive.  Miller  v. 
Beverleys.  4  Hen.  &  M.  415. 

Effect  of  Failure  to  Settle  Accounts.— But  commis- 
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sions  will  not  be  allowed  a  trustee  who  has  failed 
to  make  annual  settlements  of  his  accounts,  and 
has  not  firiven  any  statement  of  his  receipts  to  the 
cegtui  que  trust,  as  prescribed  by  Va.  Code  1887,  If  »78, 
2079,  and  whose  only  excuse  is  that  he  did  not  think 
it  necessary,  as  he  had  annually  paid  the  interest; 
but  hisriffht  to  future  commissions  will  depend  on 
his  future  conduct  Ward  v.  Funsten,  86  Va.  860.  10 
S.  £.  Rep.  416. 

K.  TRUSTEE  USING  THE  TRUST  FOR  PER- 
SONAL GAIN. 

1.  Making  Profit— a  trustee  will  not  be  per- 
mitted to  make  profit  for  himself  by  any  transac- 
tion with  the  trust  fund,  but  whatever  benefits  or 
proflu  are  obuined  will  belong  exclusively  to  the 
cestui  que  trust.  Therefore,  if  the  trustee  purchases 
claims  or  encumbrances  asrainst  the  trust  estate  at 
a  discount,  the  purchase  enures  to  the  benefit  of  the 
interest  which  it  is  his  duty  to  protect  Bausrh  v. 
Walker,  77  Va.  99;  Coltrane  v,  Worrell,  aOQratt  484. 

Thus,  a  trustee  making  a  compromise  with  a 
third  person  in  relation  to  the  trust  subject,  though 
he  may  purchase  the  subject  for  himself,  is  bound 
to  account  as  trustee  for  all  the  profits  made  on  the 
transaction.    Miller  v.  Holcombe,  9  Gratt  686. 

And  if  land,  upon  which  a  judgment  held  in  trust 
for  infant  children  is  a  lien,  is  purchased  by  the 
trustee  at  a  price  which  fails  to  satisfy  the  judg- 
ment of  his  eestuis  que  trustsnU  and  is  resold  by  the 
trustee  at  a  profit,  the  csstuis  que  trustent  may  have 
tbe  profits  applied  towards  the  payment  of  their 
judgment  Peamster  v.  Feamster.  85  W.  Va.  1. 18  S. 
E.  Rep.  68. 

Rlirht  to  Relmboraement— But  thoug-h  the  profit 
beloufirs  to  the  cestui  que  trust,  yet  the  trustee  is 
entitled  to  be  reimbursed  for  the  amount  he  has 
expended,  with  interest  Bauffh  v.  Walker.  77  Va. 
99. 

2.  Tbustsb  Paying  His  Own  Dbbts  with  Tbtist 
Fund.— It  is  a  fiagrant  breach  of  trust  on  the  part 
of  the  trustee  to  apply  the  trust  funds  in  payment 
of  his  own  debts,  unless  the  trust  is  indebted  to  him; 
and  a  person  knowingly  receiving-  trust  property  In 
payment  of  an  individual  debt  of  the  trustee,  is 
bound  to  account  in  equity  to  the  estate,  although 
he  paid  full  value  for  it  Graff  v.  Castleman,  6 
Rand.  196, 16  Am.  Dec.  741;  Jones  v.  Abraham,  75  Va. 
466:  Jackson  v.  Updegraffe,  1  Rob.  107;  Edmunds  v. 
Venable.  1  Pat  &  H.  121. 

For  example,  where  land  belonging  to  a  wife  is 
conveyed  by  the  husband  and  wife  to  a  trustee,  in 
trust  to  sell  for  the  use  and  benefit  of  the  grantors, 
but  the  land  is  not  sold  by  the  trustee,  it  was  held 
tbat  he  is  not  entitled  to  hold  it  against  a  subse- 
quent bona  Ms  mortgagee  without  notice,  in  satis- 
faction of  debts  due  to  him  from  the  husband 
before  the  mortgage  was  executed.  M*Clanachan 
V.  Slter,  2  Gratt  280. 

So  also,  property  held  in  trust  cannot  be  sub- 
jected to  the  payment  of  a  judgment  against  the 
trustee.  Farmers"  Bank  v.  Gould.  48  W.  Va.  99.  36  S. 
£.  Rep.  878,  86  Am.  St  Rep.  24. 

A  trustee  of  a  certificate  for  a  particular  purpose 
cannot  apply  it  in  discharge  of  other  demands  due 
himself.    Woodson  v.  Payne.  1  Call  570. 

8.  Trustee  Setting  up  Adverse  Claim.— Under 
no  circumstances  can  a  trustee  set  up  a  claim  to 
the  trust  property  adverse  to  tbe  cestui  que  trust. 
Morris  v.  Morris,  48  W.  Va.  480,  87  S.  E.  Rep.  570. 

4.  Effect  on  Cestui  Que  Trust  of  Declarations 
OF  Trustee.— Nor  is  the  cestui  que  trust  bound  by 
the  acts  or  declarations  of  the  trustee.  Therefore, 
the  declarations  to  a  third  person,  of  a  trustee  in 
a  deed  of  trust  upon  land  made  to  secure  the 
payment  of  money  due  from  the  deed  of  trust 
debtor  to  his    creditor,    that    the    debt    so  se- 


cured has  been  paid,  cannot  be  received  as 
evidence  against  the  ceHui  que  trust  as  tend- 
ing to  prove  the  payment  or  nonexistence  of 
the  trust  debt  or  for  the  purpose  of  estopping  the 
cestui  que  trust  from  asserting*  his  debt  against  the 
property  covered  by  the  deed  of  trust  where 
the  trustee  has  not  executed  the  deed  of  trust  by 
sale  thereunder.    Calwell  v.  Prindle,  19  W.  Va.  604. 

L.  TRUSTEE  BUYING  AT  HIS  OWN  SALE.- 
A  trustee  cannot  buy  at  his  own  sale  either  for 
himself  or  as  ag'ent  for  another;  but  in  such  case 
the  sale  will  be  set  aside,  although  fairly  made  and 
for  an  adequate  price.  Carter  v.  Harris.  4  Rand. 
199;  Harrison  v.  Manson,  95  Va.  598,  29  S.  £.  Rep. 
420;  Tennant  v.  Dunlop,  97  Va  241.  S8  S.  E.  Rep.  620; 
Smith  V.  Miller,  96  Va.  585.  87  S.  E.  Rep.  10;  New- 
comb  V.  Brooks,  16  W.  Va.  82,  68. 

See  monographic  note  on  "^Executors  and  Adminis- 
trators" appended  to  Rosserv.  Depriest  5  Gratt  6. 
and  monographic  note  on  "Agencies"  appended  to 
Silliman  v.  Fredericksburg,  etc.,  R.  R.  Co.,  27  Gratt 
119. 

A  trustee  in  a  deed  to  secure  debts,  who  is  the 
attorney  at  law  and  in  fact  of  the  creditor,  cannot 
make  a  valid  sale  of  the  property  to  himself. 
Washington,  etc.,  R.  Co.  v.  Alexandria,  etc ,  R.  R. 
Co.,  19  Gratt   692,  100  Am.  Dec.  7ia 

Thus  where  a  judgment  held  in  trust  for  Infant 
children,  is  a  lien  upon  the  lands  of  a  party,  and 
prior  judgment  liens  exist  ag'ainst  the  same  land, 
which  is  the  only  estate  of  the  judgment  debtor, 
the  land  must  be  regarded  as  the  trust  subject  and 
cannot  be  purchased  by  the  trustee  for  his  individ- 
ual benefit  at  a  judicial  sale.  Feamster  v.  Feam- 
ster, 85  W.  Va.  1,  18  S.  E.    Rep.  68. 

And,  if  the  land  is  purchased  by  the  trustee  at 
a  price  which  fails  to  satisfy  the  judgrment  of  his 
eestuis  que  trustent  and  is  resold  by  the  trustee,  the 
eestuis  que  trustent  may  have  the  proceeds  applied 
towards  the  payment  of  their  judg-ment  so  held  by 
the  trustee.  Feamster  v.  Feamster,  85  W.  Va.  1,  IS 
S.  E.  Rep.  68. 

Riffht  of  TrustM.— It  must  be  observed,  however, 
that  where  a  purchase  of  land  by  a  trustee  at  his 
own  sale  is  set  aside,  and  an  account  of  the  rents 
and  profits  ordered,  but  no  actual  fraud  is  shown, 
the  trustee  is  entitled  to  credit  for  the  purchase 
money,  with  interest  and  the  value  of  permanent 
improvements  made  by  him.  Smith  v.  Miller.  96  Va. 
585,  87  S.  E.  Rep.  10,  citing  Harrison  v.  Manson,  95 
Va.  608,  29  S.  E.  Rep.  420  :  Henderson  v.  Hunton.  26 
Gratt  926. 

Cestui  Que  Trust  Must  Be  Dilic«nt.— But  if  the 
cestui  que  trust  desires  to  set  aside  the  sale,  he  must 
institute  his  suit  in  equity  within  a  reasonable  time, 
otherwise  the  sale  will  not  be  set  aside,  even  though 
the  property  remains  in  the  hands  of  the  trustee 
who  has  purchased  it  Newcomb  v.  Brooks,  16  W. 
Va.  82. 

Ratification.— Where  a  trustee,  who  has  purchased 
property  at  his  own  sale,  attempts  to  sustain  such 
sale  by  showlngr  the  ratification  of  the  beneficiaries, 
the  burden  of  proving  such  ratification  is  on  him. 
Smith  V.  Miller.  96  Va.  535,  87  S.  E.  Rep.  la 

Who  May  Avoid  Sale.  -But  where  a  trustee  pur- 
chases the  trust  subject  from  his  cestui  que  trust, 
the  transaction  is  voidable  only  at  the  election  of 
the  cestui  que  trust,  and  the  privilege  does  not 
extend  to  the  latter's  creditors.  Bresee  v.  Brad- 
field.  99  Va.  881.  88  S.  E.  Rep.  196;  Hurt  v.  Jones.  75 
Va.  849;  Newcomb  v.  Brooks,  16  W.  Va.  70. 

Accordingly,  where  a  cestui  que  trust  conveyed 
her  life  interest  in  the  trust  estate  to  the  trustee  In 
satisfaction  of  her  indebtedness  to  him,  it  was  held 
that  her  creditors  could  not  avoid  the  conveyance 
because  of  the  trust  relation,  the  cestui  que  trust 


300 


None  ON  Trusts  and  Trustbks. 


2  HEN.  &  M. 


not  complaining.  Bresee  v.  Bradfleld,  99  Va.  881,  88 
S.  E.  Bep.  19& 

Rlglits  of  Bona  PMe  ParchMer.—If  the  trustee  pur- 
chases from  the  CMttU  que  trust  the  trust  property, 
and  then  resells  it  to  a  bona  fide  purchaser  without 
notice  before  the  c«8tui  qu€  trust  applies  to  the  court 
to  set  aside  the  purchase  of  the  trust  property,  the 
original  sale  made  to  the.  trustee  cannot  be  set 
aside:  but  the  only  remedy  left  to  the  cestvi  otM  trwt 
is  to  demand  of  the  trustee  an  account  of  the 
profit  he  made  by  the  resale.  Newcomb  y.  Brooks, 
16  W.  Va,  82. 

May  Parduwe  When  Trust  Ceasea.— When  a  trustee 
has  fully  discharged  his  trust,  however,  and  in  ffood 
faith  has  sold  the  property  to  a  third  person  having 
no  interest  in  the  same  at  the  time,  he  may  after- 
wards acquire  the  title  from  the  purchaser.  Board 
of  Trustees  ▼.  Blair.  45  W.  Va.  812,  82  S.  E.  Rep.  208. 

But  a  trustee  cannot  acquire  title  to  the  trust 
property  at  a  tax  sale  for  a  delinquency  which  oc- 
curred while  he  had  control,  although  the  fiduciary 
relation  may  have  ceased  at  the  time  of  the  sale. 
Morris  ▼.  Joseph.  1  W.  Va.  266, 91  Am.  Dec.  886. 

M.  DEALINGS  BETWEEN  TRUSTEE  AND  CES- 
TUI QUE  TRUST.— All  dealiuffs  between  trustees 
and  their  csstiU  que  trust  in  relation  to  the  trust  sub- 
ject, made  while  the  relation  exists  between  them, 
are  watched  with  Jealousy  by  courts  of  equity,  and 
will  not  be  upheld  unless  the  cestui  qus  trust  is  made 
perfectly  aware  of  all  the  facts  by  his  trustee. 
But  If  the  trustee  clearly  proves  that  he  ffave  the 
cestui  Que  trust  all  the  information  about  the  prop- 
erty and  its  value  that  he  possessed,  and  with  the 
consent  of  the  cestui  oue  trust  ceased  to  be  a  trustee, 
and  deals  directly  with  the  cestui  oue  trust  without 
taking-  any  sort  of  advantage  of  him,  and  gives  him 
an  adequate  price  for  the  property,  such  a  purchase 
cannot  be  set  aside  by  the  cestui  Que  irusi^  provided 
the  transaction  is  proved  to  the  entire  satisfaction 
of  the  court  to  have  been  of  this  character  after  a 
Jealous  and  scrupulous  examination  of  all  the  cir- 
cumstances. Newcomb  v.  Brooks,  16  W.  Va.  82; 
Knight  V.  Watts,  96  W.  Va.  176. 

Release  of  Trusteea  from  LlaMlity  by  Cestui  Que 
Trnat— An  agreement  between  trustees  and  their 
cestui  Que  trust-  made  while  this  relation  exists 
between  them,  whereby  the  cestui  oue  trust  releases 
them  from  responsibility  for  the  loss  of  the  fund  by 
reason  of  an  unauthorized  investment,  is  voidable 
at  the  pleasure  of  the  cestui  que  trust.  Knight  v. 
Watts,  96  W.  Va.  176,  citing  Newcomb  v.  Brooks,  16 
W.  Va.a2. 

But  where  a  beneficiary  in  dealing  with  the 
trnstee  has  sought  and  obtained  independent  advice 
from  a  person  competent  to  advise  as  to  the  partic- 
ular transaction,  this  fact  will  go  far  to  give 
assnrance  of  its  fairness,  and  to  induce  a  court  of 
equity  to  uphold  it  Tennant  v.  Dunlop.  97  Va.  284. 
33  S.  E.  Rep.  6B0. 

N.  JOINT  TRUSTEES.— Joint  trustees  all  have  an 
equal  power,  interest,  and  authority,  and.  as  it 
respects  the  rights  of  third  persons,  cannot  act 
separately,  as  executors  may,  but  must  Join  both  in 
conveyances  and  receipts  :  but  as  respects  the 
rights  of  trustee  and  cestui  que  trust,  although  one 
trustee  is  not  in  general  liable  for  the  acts  of 
another,  each  is  liable  to  account  to  the  cestui  que 
trusi  for  his  own  acts,  and  as  between  them  those 
acts  are  binding.  Miller  v.  Beverleys,  4  Hen.  & 
M.  415:  Graeme  v.  Cullen,  28  GratL  266. 

Bat  while  one  of  two  or  more  joint  trustees 
cannot  generally  execute  the  trust  severally, 
it  is  perfectly  competent  for  the  author  of 
the  trust  to  empower  the  trustees  to  act 
severally,  as  well  as  Jointly ;  and  in  that  case, 
the  act  of  one  of  the  trustees.  In  pursuance  of  the 


trust,  is  Just  as  valid  as  if  he  only  had  been  ap- 
pointed to  execute  it  Graeme  v.  Cullen,  28  Gratt 
966. 

For  example,  where  a  deed  of  trust  to  two  trus- 
tees to  secure  debts  empowered  the  trustees 
severally  as  well  as  jointly  to  make  the  sale  on  be- 
ing required  to  do  so  by  the  creditor,  it  was  held 
that  one  of  the  trustees  may  make  the  sale  alone,  if 
the  other  refuses  to  Join  him  in  making  it  Graeme 
V.  Cullen,  28  Gratt  966. 

1.    LlABUilTY    FOB     ACTS     OP     CO-TBTISTBB.— But  a 

trustee  is  not  liable  for  the  acts  of  his  co-trustee, 
unless  he  has  been  guilty  of  fraud,  or  of  such  gross 
neglect  as  to  amount  to  fraud;  and  the  proof  of 
such  fraud  must  be  distinct  and  conclusive.  Boyd 
V.  Boyd,  8  Gratt  118. 

Thus,  a  trustee  in  a  deed  of  trust  to  secure  debts, 
who  receives  none  of  the  trust  funds,  they  being 
received  by  his  co- trustee,  and  who  is  guilty  of  no 
fraud  in  relation  thereto,  is  not  responsible  for  the 
misapplication  or  waste  of  the  funds  by  his  co-trus- 
tee, although  he  unites  in  sales  made  necessary  to 
accomplish  the  purposes  of  the  trust  Griffin  v. 
Macaulay,  7  Gratt  476. 

But  in  Graham  v.  Austin,  2  Gratt  278,  property 
was  settled  to  the  separate  use  of  z,  feme  covert  for 
life,  with  remainder  over  to  her  children.  Before 
the  trustees  in  the  settlement  consent  to  act,  it  is 
agreed  between  them  and  the  feme,  that  each  of 
the  trustees  shall  take  and  hold  a  moiety.  In  pur- 
suance of  this  agreement  one  of  the  trustees  collects 
the  fund,  and  with  the  knowledge  and  approbation 
of  the  feme,  pays  over  a  moiety  thereof  to  the  other 
trustee,  who  wastes  it  and  becomes  insolvent  It 
was  held  that  the  trustee  who  collected  the  fund  is 
liable  for  the  whole  thereof:  and  for  the  interest  on 
the  moiety  paid  over  to  his  co-trustee. 

3.  Dbath  op  Onb  Joint  Tbustbb.— Where  property 
is  conveyed  to  three  trustees  Jointly,  and  two  of 
them  subsequently  die,  the  legal  title  to  the  prop- 
erty survives  to  the  third.  Nixon  v.  Rose,  18  Gratt. 
426.    See  Nichols  v.  Campbell.  10  Gratt  674. 

8.  Liability  op  Pabticipatobs  in  Bbeach  op- 
Tbust.— All  who  participate  with  a  trustee  in  a 
misappropriation  of  the  trust  f  and  are  Jointly  and 
severally  liable  to  account  for  the  fund  so  misap- 
propriated. Accordingly,  it  has  been  held  that  a 
purchaser  concurring  in  a  fraudulent  breach  of 
trust  and  actively  participating  in  it  and  convert- 
ing all  the  property  to  his  own  use,  incurs  the  like 
liability  with  the  fraudulent  trustee.  Pinckard  v.. 
Woods.  8  Gratt  140:  Barksdale  v.  Finney,  14  Gratt 
888:  Jones  v.  Abraham.  75  Va.  466. 

Where  the  president  and  acting  manager  of  a 
private  corporation  is  trustee  in  a  deed  of  marriage 
settlement,  and  as  trustee  he  sells  the  trust  prop- 
erty in  violation  of  his  duty  as  trustee,  and  pur- 
chases a  part  of  it  for  the  corporation,  it  was  held 
that  the  corporation  is  a  participator  in  the  viola- 
tion of  the  trust  and  is  liable  therefor.  Barksdale 
V.  Finney.  14  Gratt  338.  See  Mundy  v.  Vawter.  8 
Gratt  518. 

Moreover,  parties  dealing  with  a  trustee,  and  co- 
operating with  him  in  a  misapplication  of  trust 
funds  in  breach  of  the  trust,  cannot  use  such  trans- 
actions as  a  defense  against  the  claims  of  the  cestui 
que  trust.    Jackson  v.  Updegraffe.  1  Rob.  107. 

4.  When  Tbustebs  Jointly  Liable.— And  where 
two  trustees  participate  in  a  breach  of  trust,  they 
incur  a  Joint  and  several  liability  to  the  cestui  que 
trust.  Rowe  v.  Bentley,  29  Gratt  766.  citing  Barks- 
dale V.  Finney.  14  Gratt  338. 

Thus,  where  property  was  conveyed  to  two  trus- 
tees to  be  sold  for  the  payment  of  certain  creditors 
of  the  grantor,  and  a  bill  is  afterwards  filed 
against  them  charging  them  with  a  breach  of  the 
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trust,  and  calling  npon  them  to  srlve  an  account  of 
their  transactions,  to  which  they  file  a  joint  answer. 
in  effect  admitting  their  joint  liability  for  all  the 
proceeds  of  the  trust  subject,  it  was  held  that  both 
were  responsible  for  the  proper  application  of  the 
trust  subject    Miller  r.  Holcombe.  9  Oratt  605. 

0.  NOTICE.— It  is  well  settled  that  notice  to  a 
trustee  is  notice  to  his  ceBtui  que  iruat.  Beverley  v. 
Brooke,  2  Leiffh  448;  French  v.  Loyal  Co.,  6  Lreisrh 
641;  Calwell  v.  Prlndle.  19  W.  Va.  689;  Fidelity  Ins.. 
etc.,  Co.  y.  Shen.  Val  R.  Co.,  82  W.  Va.  244,  9  S.  E. 
Rep.  180  (in  this  case  the  rule  was  held  to  apply  to 
trustees  under  an  ordinary  mortffafire  deed  of  a 
railroad  company  to  secure  the  holders  of  bonds 
issued  under  it). 

For  example,  a  beneficiary  in  a  deed  of  trust  is 
affected  with  notice  to  the  trustee,  although  the 
latter  did  not  know  of  the  existence  of  the  deed  of 
trust  until  it  was  recorded,  and  then  immediately 
declined  to  act  as  trustee.  Merchants*  Bank  y. 
Ballou,  98  Va.  112.  82  S.  E.  Rep.  481,  81  Am.  St  Rep.  716. 

Likewise,  notice  to  one  of  two  or  more  trustees  Is 
notice  to  all.  Chapman  v.  Chapman,  91  Va.  897,  21  S. 
£.  Rep.  818. 

P.  SALES  BY  THE  TRUSTEE. 

1.  Advkbtisbmsmt  of  Salk.— a  trustee  should  not 
proceed  to  a  sale  of  the  trust  property  until  it  has 
been  duly  advertised  according-  to  the  requirements 
of  the  trust  deed,  and  if  he  does  the  sale  is  irregular 
and  will  be  set  aside  at  the  Instance  of  the  grantor 
or  his  heirs.  Gibson  v.  Jones,  5  Leigh  870;  Norman 
V.  Hill,  2  Pat  &  H.  676. 

For  a  full  discussion  of  the  subject  of  sales  by  a 
trustee  under  a  deed  of  trust  see  monographic  note 
on  "Deeds  of  Trust"  appended  to  Cadwallader  v. 
Mason.  Wythe  188. 

But  in  West  Virginia  it  has  been  held  that  after  a 
sale  Is  made  by  a  trustee,  who  has  not  only  the  au- 
thority to  sell  but  the  legal  title  also  and  the  trus- 
tee has  entirely  completed  his  duties  by  making-  a 
deed  for  the  land  sold  to  the  purchaser,  then,  in  the 
absence  of  all  proof  to  the  contrary,  it  will  be  pre- 
sumed that  he  has  done  his  duty  by  properly  adver- 
tising the  land  before  the  sale.  Burke  v.  Adair,  28 
W.  Va.  160  ;  Dryden  v.  Stephens.  19  W.  Va.  1;  Fulton 
V.  Johnson,  24  W.  Va.  96. 

Where  neither  the  deed  of  trust  nor  the  law  re- 
quires that  the  advertisement  of  the  trust  sale 
should  state  that  "so  much  of  the  property  should 
be  sold  as  was  necessary  to  pay  the  debts  secured," 
it  is  not  necessary  that  the  advertisement  should 
so  state,  as  it  might  be  necessary  in  the  interest  of 
the  debtor  to  sell  more  property  than  would  be  nec- 
essary to  pay  the  debts  secured.  Curry  v.  Hill,  18 
W.  Va.  870  ;  Michle  v.  Jeffries,  21  Gratt  848,  opinion 

by  MONCUBB,  P. 

2.  Duty  of  Tbustke  in  Rboard  to  Sale. 

a.  In  OenerdL—A  trustee  in  a  deed  of  trust  being 
the  agent  of  both  parties,  is  bound  to  act  impartially 
between  them,  and  must  bring  the  estate  to  the 
hammer  under  every  possible  advantage  to  his 
cestui  que  trutt,  using  all  necessary  diligence  to  ob- 
tain the  best  price  for  the  land.  Therefore  it  is  his 
duty,  before  selling  the  trust  subject  to  apply  to  a 
courtof  equity  for  its  aid  whenever  it  is  necessary  to 
remove  any  impediment  in  the  way  of  a  fair  execu- 
tion of  his  trust ;  to  remove  clouds  from  the  title  : 
to  ascertain  the  exact  amount  secured,  and  all  prior 
Incumbrances ;  and  to  do  whatever  else  may  be 
necessary  to  effect  a  sale  to  the  best  possible  advan- 
tage to  his  cestui  que  trust.  Quarles  v.  Lacy,  4  Munf. 
261 ;  Lane  v.  Tldball.  Glim.  180  ;  Chowning  v.  Cox.  1 
Rand.  806;  Rossettv.  Fisher.  11  Gratt  492  ;  Cole  v. 
McRae.  6  Rand.  644  ;  Horton  v.  Bond.  28  Gratt  816  : 
Hogan  V.  Duke,  20  Gratt  244;  Muller  v.  Stone,  84  Va. 
834,  6  S.  E.  Rep.  228,  10  Am.  St  Rep.  889  ;  Glenn  ▼. 


Augusta  Bldg..  etc.,  Asso.,  99  Va.  606. 40  S.  E.  Rep.  25 : 
Curry  v.  Hill,  18  W.  Va.  870;  Spencer  v.  Lee,  19  W. 
Va.  179  ;  Livey  v.  Winton.  80  W.  Va.  664,  4  S.  E.  Rep. 
461 :  Hartman  v.  Evans.  88  W.  Va.  669,  18  S.  E.  Rep. 
810. 

A  trustee  in  deed  of  trust  must  not  sell  until  the 
priority  of  all  liens  and  incumbrances  on  the  prop- 
erty are  ascertained.  Washington,  etc.,  R.  R.  Co.  v. 
Alexandria,  etc.,  R.  R.  Co.,  19  Gratt  692.  100  Am.  Dec. 
710. 

The  conversion  Into  money  by  a  trustee  of  well 
secured  bonds  belonging  to  a  trust  fund,  by  a  sale 
thereof  at  a  large  sacrifice  to  a  purchaser,  with  full 
notice  of  the  trust  constitutes  such  an  Improper 
dealing  with,  and  devastavit  of  the  trust  subject  as 
will  render  both  trustee  and  purchaser  prima  fane 
responsible  therefor.  And  the  burden  is  on  them 
to  show  that  the  necessities  of  the  trust  required 
the  sacrifice.    Cocke  v.  Minor,  C6  Gratt  246. 

Tnistee  IVUy  Delay^  Sale.— And  the  trustee  may  de- 
lay the  sale  of  the*  property,  until  resort  may  be 
had  to  a  court  of  equity  for  these  preliminary  pur- 
poses.   Rossett  V.  Fisher,  11  Gratt  492. 

Failure  of  Trustee  to  Apply  to  Court— If  the  trustee 
does  not  apply  to  a  court  of  equity  to  remove  imped- 
iments which  exist  to  a  fair  execution  of  the  trust 
the  party  Injured  by  his  default  has  an  unques- 
tionable right  to  make  the  application,  whether  he 
be  a  creditor  secured  by  the  deed,  or  his  assignee, 
or  the  debtor,  or  other  person  whose  property  is 
conveyed  by  the  deed  of  trust  to  secure  the  pay- 
ment of  the  debt  Rossett  v.  Fisher,  II  Gratt  49^: 
Machir  v.  Sehon,  14  W.  Va.  788;  Hartman  v.  Evans, 
88  W.  Va.  669,  18  S.  E.  Rep.  811. 

When  Application  to  Court  Unnecessary.— But  it  is 
not  the  duty  of  the  trustee  in  every  case  to  invoke 
the  aid  of  a  court  of  equity  before  making  a  sale  of 
the  trust  subject  where  there  are  liens  thereon. 
Accordingly  it  has  been  held,  that  a  sale  by  a  trus- 
tee will  not  be  enjoined  to  take  an  account  of  liens 
on  the  property,  when  the  exact  amount  of  the 
debts  and  their  respective  priorities  are  fully  known. 
Muller  V.  Stone.  84  Va.  884,  6  S.  E.  Rep.  228,  10  Am.  SL 
Rep.  889;  Curry  v.  Hill,  18  W.  Va.  970. 

b.  Consent  of  Cestui  Que  Truft  to  Sale.— If  the  trust 
instrument  authorizes  the  trustee  to  sell  with  the 
written  consent  or  request  of  the  cestui  que  trusL 
such  requirement  must  be  complied  with  to  justify 
a  sale  of  the  property.  Patteson  v.  Horsley,  SO 
Gratt  268;  Norvell  v.  Hedrick,  21  Va.  623. 

But  the  execution  of  a  deed  by  a  cestui  que  trust 
Is  a  substantial  compliance  with  aproyision  of  the 
trust  instrument  making  a  request  by  the  cestui  que 
trust  in  writing  a  prerequisite  to  a  sale  of  the  trust 
property  by  the  trustee.  Walke  v.  Moore,  95  Va. 
729,  80  S.  E.  Rep.  374. 

Where  realty  is  conveyed  in  trust  for  the  use  of  a 
married  woman,  and  the  trustee  is  empowered  to 
sell  the  land  upon  her  written  request  and  at  her 
request  he  conveys  the  land  in  trust  to  secure  her 
debts,  neither  she  nor  her  husband  are  necessary 
parties  to  the  deed,  nor  Is  the  husband  a  necessary 
party  to  his  wife's  written  request  Norvell  v.  Hed- 
rick. 21  W.  Va.  628. 

c.  Trustee  Must  Be  Present  at  ^aZ«.— Moreover,  it  Is 
the  duty  of  a  trustee  to  be  present  at  the  sale  of  the 
trust  subject  and  to  superintend  and  control  It; 
and  if  the  sale  is  so  conducted  as  to  prevent  fair 
competition,  whether  cognizant  of  the  circum- 
stances or  not,  he  Is  bound  to  make  good  the  loss,  and 
should  be  charged  In  the  settlement  of  his  accounts 
with  the  fair  value  of  the  property  so  sold,  and 
Interest  upon  it  just  as  if  the  money  had  been 
received.    Harvey  v.  Steptoe,  17  Gratt  289. 

d.  Place  of  Sale.— When  the  deed  of  trust  does  not 
stipulate  the  place  where  the  sale  shall  be  made. 
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then  the  matter  Is  left  to  the  discretion  of  the 
trustee,  and  if  either  party  is  dissatisfied  with  his 
decision,  he  may  apply  to  a  court  of  equity  for  in- 
structions before  the  sale.  Morrlss  v.  Viririnia 
State  Ins.  Co..  90  Va.  870,  18  S.  £.  Rep.  848.  ciUuff 
Shurtz  V.  Johnson,  28  Gratt.  667 ;  Walker  v.  Beau- 
chler.27Gratt  611. 

But  where  the  wishes  of  the  trustee  and  of  the 
debtor  conflict  as  to  the  place  of  sale,  the  wishes  of 
the  latter  should  firovern.  Morrlss  v.  Virginia 
State  Ins.  Co.,  90  Va.  870. 18  S.  E.  Rep.  848. 

Sale  Onf  of  State.— Where  a  trustee. is  Inyested 
with  power  to  sell  real  estate  for  the  payment  of 
debts,  and  the  place  of  sale  is  left  to  his  discretion, 
he  has  authority  to  sell  the  land  outside  of  the  state, 
or  at  any  other  place  which  he,  in  his  discretion, 
may  select,  provided  he  exercises  that  discretion 
fairly  and  prudently.  Shurtz  ▼.  Johnson,  28  Oratt 
«7. 

e.  Amount  to  Be  Sold.— A  trustee  should  not  sell 
more  of  the  trust  property  than  is  necessary  for 
the  purposes  of  the  trust,  unless  the  interests  of 
the  owners  demand  it,  or  they  request  it :  and  this 
is  a  question  which  the  trustee,  in  the  exercise  of 
his  discretion,  must  determine.  Mlchie  v.  Jeffries, 
21  Oratt  884  ;  Muller  y.  Stone.  84  Va.  884,  6  S.  E.  Rep. 
228.  10  Am.  St  Rep.  888  ;  Curry  v.  Hill,  18  W.  Va.  S7a 

In  an  early  Virginia  case,  a  sale  of  land  by  the 
trustees  under  a  decree  in  chancery,  was  adjudged 
invalid,  on  the  ground  that  such  sale  was  not  made 
pursuant  to  the  decree,  which  directed  as  much  of 
the  land  to  be  sold  as  would  pay  the  debts  (though 
it  excluded  the  power  of  selling  in  small  quanti- 
ties) :  whereas  the  trustees  sold  the  same  in  small 
quantities  at  different  times  (a  circumstance 
which,  eyen  in  the  opinion  of  the  trustees  them- 
selves, may  have  diminished  the  price  obtained 
therefor) :  and  became  themselves  the  purchasers, 
at  a  very  Inadequate  price,  the  sale  havinsr  also 
been  made  under  a  general  impression,  existing 
in  the  neighborhood  (which,  however,  the  trustees 
are  not  proven  to  have  had  knowledge),  that  the 
land  had  been  already  sold  by  private  contract 
*  Quarles  v.  Lacy,  4  Munf.  261. 

May  Advertise  the  Whole.— But  though  a  trustee 
can  ordinarily  sell  only  so  much  of  the  trust  sub- 
ject as  Is  necessary  to  satisfy  the  purposes  of  the 
trust,  yet  this  does  not  forbid  his  advertising,  in 
his  discretion,  the  whole;  for  until  the  property 
is  actually  offered  for  sale,  it  cannot  always  be 
known  with  certainty  how  much  it  will  be  necessary 
for  him  to  sell.  Cleaver  v.  Matthews,  88  Va.  801, 
3  S.  E.  Rep.  48B.  See  ante,  this  note,  "Advertise- 
ment of  Sale." 

/  Sale  in  i\irc«/#.— Moreover,  if  the  trust  property 
will  bring  a  better  price  by  selling  it  in  separate 
lota,  and  the  owner  desires  and  requests  it,  but  the 
trustee  refuses,  the  owner  may  go  into  equity  to 
control  the  trustee  in  the  exercise  of  his  discretion. 
Terry  v.  Fitzsrerald,  82  Gratt  861;  Morrlss  v.  Vlr- 
ffinia  State  Ins.  (Do..  90  Va.  870. 18  S.  E.  Rep.  848. 

0.  Right  to  Mortgage,— A  power  fflven  to  trustees  to 
sell  the  trust  property  does  not  confer  the  power  to 
mortgage.  Greene  v.  Claiborne.  88  Va.  886,  6  S.  E. 
Rep.  S76. 

h.  Sale  on  Oedtt.— Trustees  sellinir  the  trust  sub- 
ject upon  credit  without  takinsr  firood  and  sufficient 
security  for  the  purchase  money,  is  such  a  breach 
of  duty  on  the  part  of  the  trustees  as  will  make 
them  personally  bound  for  the  debt  if  it  be  lost. 
Miller  V.  Holcombe,  9  Gratt  666. 

i.  Warranty.— A  sale  by  a  trustee  is  without 
warranty,  and  if  he  sells  only  such  property  and 
title  as  is  vested  In  him  by  the  deed,  without 
warranty  or  fraud,  he  incurs  no  responsibility 
to  the  purchaser.    But  the  purchaser  is    entitled 


to  a  deed  from  the  trustee  with  special  warranty. 
Petermans  v.  Laws.  6  Leifirh  688;  Sutton* v.  Sutton,  7 
Gratt  284,  66  Am.  Dec.  100;  Pleminff  v.  HoU.  12  W. 
Va.  148. 

j.  Injunction  to  iStel«.— Sometimes  a  court  of  equity 
will  enjoin  a  sale  by  trustees,  where  the  title 
to  the  property  is  disputed,  and  the  full  value 
cannot  probably  be  had  for  It  Lane  v.  Tldball. 
Gilm.  180,  and  note;  Faulkner  v.  Davis,  18  Gratt  661.  ^ 
96  Am.  Dec.  69a 

dead  OB  Title.— Likewise,  a  sale  of  land  under 
a  deed  of  trust  will  be  enjoined  if  there  is  a  cloud 
hanffinsr  over  the  title,  or  If  the  amount  to  be  raised 
is  uncertain.  Gay  v.  Hancock,  1  Rand.  72;  Lane  v. 
Tidball,  Gilm.  180;  MiUer  v.  Arffyle,  6  Leigh  460; 
Bryan  v.  Stump.  8  Gratt  241, 66  Am.  Dec.  189;  Schultz 
V.  Hansbrough,  88  Gratt  607. 

Pinanclal  Depressloa— But  where  a  deed  of  trust 
authorizes  the  sale,  an  injunction  will  not  issue  to 
prevent  the  sale,  on  the  ground  that  freat  financial 
depression  exists,  and  that  therefore,  the  property 
will  not  bring  any  thing  near  its  true  value.  Muller 
V.  Stone,  84  Va.  884,  6  S.  E.  Rep.  228, 10  Am.  St  Rep. 
880. 

In  Caperton  v.  Landcraf  t  8  W.  Va.  640,  the  court 
refused  to  enjoin  a  trustee  from  selling  land  con- 
veyed in  trust  on  the  ground  that  it  was  about  to 
be  sold  for  cash  at  a  time  when  in  consequence  of  the 
general  prevalent  depression  and  extreme  scarcity 
of  money,  and  the  season  of  the  year,  and  the  in- 
clemency of  the  weather  at  the  time  of  the  proposed 
sale,  such  sale  must  result  in  great  pecuniary  loss 
and  sacrifice. 

DlasolntlOB  of  Injunction  to  Sale.— Where  a  trustee, 
enjoined  from  selling  trust  property,  is  afterwards 
made  a  party  to  another  chancery  suit  involving- 
the  same  property,  it  was  held  that  though  the 
court  dissolved  the  injunction  restraining  the 
trustee  from  selling  the  property,  he  wa6  still  wholly 
powerless  to  exercise  his  functions  as  trustee  with, 
out  an  express  order  of  the  court  allowin^r  him  to 
proceed.  Maddnx  v.  Trlplett  89  Va.  818,  16  S.  £. 
Rep.  897. 

k.  Setting  the  Sale  Aside,— Although  a  deed  from  a 
trustee  in  a  deed  of  trust  conveys  an  absolute  title 
in  a  court  of  common  law,  whether  the  conditions 
of  the  trust  have  been  complied  with  or  not  yet 
in  a  court  of  equity,  a  purchaser  at  a  sale  under  a 
deed  of  trust  takes  upon  himself  the  risk  of  the 
regularity  and  fairness  of  the  sale,  and  In  that 
forum  a  sale  and  conveyance  by  the  trustee  will  be 
set  aside  If  the  requisitions  in  the  deed  of  trust 
have  not  been  complied  with.  Taylor  v.  Klnff,  6 
Munf.  868,  8  Am.  Dec.  746;  Harris  v.  Harris,  6  Munf. 
867;  Pownal  v.  Taylor,  10Lelffhl72;  Norman  v.  Hill. 
2  Pat  &  H.  076. 

Thus,  where  the  purchaser  of  the  trust  property 
from  a  trustee  either  knows  that  the  latter  is  com- 
mitting a  breach  of  trust  In  sellinfir.  or  participates 
with  him  in  such  breach,  the  sale  and  conveyance 
may  be  set  aside  at  the  instance  of  the  cestui  oue 
trust.  Bedinffer  v.  Wharton,  27  Gratt  867;  Patteson 
V.  Horsley,  29  Gratt  268. 

Trnstee  an  Allen.— But  a  sale  and  conveyance  of 
land  by  a  trustee  cannot  be  set  aside  on  the  ground 
that  he  was  an  alien  when  the  deed  was  made  to 
him  and  when  he  conveyed  the  land  to  the  pur- 
chaser.   Fersruson  v.  Franklins,  6  Munf.  806. 

Inadequacy  of  Price.— Nor.  in  the  absence  of  fraud, 
can  a  sale  of  land  by  a  trustee  In  pursuance  of  the 
terms  of  the  trust  deed,  be  set  aside  on  the  ground 
of  Inadequacy  of  price,  especially  where  the  esti- 
mate of  witnesses  as  to  the  value  of  the  property 
varies.  Basnett  v.  Hifirglns,  2  W.  Va.  486.  See  Jones 
V.  Neale,  2  Pat  &  H.  889. 
I     But  a  trustee,  selling  land  under  a  deed  of  trust. 
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ooffht  not  to  permit  tbe  creditor's  affent  to  force  the 
sale,  at  an  inadeqaate  price,  in  the  absence  of 
other  bidders.    Quarlesy.  Lacy.  4  Munf.  361. 

In  one  case  it  was  held  to  be  Improper  for  a 
trustee  to  sell  under  a  deed  of  trust,  for  a  very 
inadequate  price,  an  undivided  Interest  in  real 
estate  on  the  day  after  a  decree  in  a  suit  for  parti- 
tion had  been  rendered  for  a  sale  of  the  wbole  sub- 
ject, by  which  the  grantee's  interest  would  have 
been  precisely  ascertained.  James  v.  Oibbs,  1  Pat 
AH.  2T7. 

Effect  of  Death  of  Qrantor.—Upon  the  death  of  the 
grantor  in  a  deed  of  trust  conveying  land  to  secure 
a  debt  the  trustee  must  resort  to  a  court  of  equity 
before  selling  tbe  land.  Spencer  v.  Lee.  19  W. 
Va.  179.  Compare  Sulphur  Mines  Co.  v.  Thompson. 
98  Va.  2d8,  »  S.  E.  Rep.  882. 

But  a  court  of  equity  will  in  no  case  set  aside  a 
sale  made  by  a  trustee,  simply  because  it  was  made 
after  the  death  of  the  grantor.  Spencer  v.  Lee,  19 
W.  Va.  179;  Jones  v.  Thorn.  46  W.  Va.  18C  88  S.  E. 
Rep.  178.    But  see  Gibson  v.  Jones,  6  Leiffh  870. 

Amonsr  the  circumstances  which  should  influence 
the  court  in  deciding  an  application  for  an  injunc- 
tion on  the  ffround  that  the  trustee  is  offering  to 
sell  the  land  after  the  death  of  the  grantor,  are  the 
length  of  time  which  has  elapsed  since  the  g-ran tor's 
death,  and  the  amount  of  the  personal  estate  which 
came  into  the  hands  of  his  personal  representative 
applicable  to  the  payment  of  his  debts.  Spencer  v. 
Lee,  19  W.  Va.  179. 

I.  Rights  of  Cestui  Qw  Trust  in  Cass  of  Wronaful 
iSaI«.— Where  a  trustee  commits  a  breach  of  trust 
by  a  sale  of  the  trust  subject  without  authority,  the 
cestui  Qus  trust  may,  at  his  option,  disaffirm  the  sale 
and  pursue  the  property  in  the  hands  of  a  volun- 
teer, or  a  purchaser  for  value  but  with  notice  of  the 
trust:  or  he  may  affirm  the  sale  and  resort  to  the 
proceeds  In  the  hands  of  the  trustee,  if  they  can  be 
identified,  or  if  they  have  been  invested  or  con- 
verted into  other  property,  held  by  the  trustee  or 
a  volunteer,  or  purchaser  with  notice,  and  can  be 
distinctly  traced,  he  may.  If  he  elects  to  do  so.  take 
such  property  in  lieu  of  the  proceeds  so  invested  or 
converted,  or  if  he  elects  not  to  do  that  he  may 
have  his  remedy  personally  acainst  the  trustee. 
Brown  v.  Lambert,  88  Oratt  266;  Lovinsr  v.  Ashlin, 
76  Va.  907. 

Where  a  trustee.  In  violation  of  his  duty  as 
trustee,  sells  the  trust  property  to  one  who  partici- 
pates in  the  violation  of  the  trust  a  personal 
decree  asrainst  the  trustee  for  the  amount  of  the 
purchase  money  for  which  the  property  sold,  does 
not  preclude  a  resort  to  the  property  itself  in  the 
hands  of  the  wronsrdoer  participating  in  the  breach 
of  trust,  or  in  the  hands  of  those  who  had  notice  of 
the  fraud.    Barksdale  v.  Finney,  14  Gratt  888. 

m.  Sights  and  Liabilities  of  the  Purchaser.— A  pur- 
chaser, who  has  notice  of  the  trust  at  the  time  of 
his  purchase,  becomes  himself  a  trustee,  though  he 
has  paid  the  entire  consideration,  and  he  is  liable 
to  the  cestuls  que  trust  for  the  fulfillment  of  the 
trust.  But  where  the  trustee  is  in  possession  of  the 
trust  property,  and  conveys  it  to  a  purchaser  with- 
out notice,  such  conveyance  will  avail  against  the 
cestui  que  trust  even  in  equity,  and  his  remedy  will 
be  ag-alnst  the  trustee.  It  will  rarely  happen,  how- 
ever, that  the  purchaser  is  without  notice,  since,  in 
tracing  the  title,  he  would  In  almost  every  conceiv- 
able instance  be  led  to  a  discovery  of  the  trust. 
Irvine  v.  Greever,  82  Gratt.  411;  Hobson  v.  Whitlow. 
80  Va.  784:  Calwell  v.  Prindle,  19  W.  Va.  889. 

One  buying  from  the  holder  of  a  legal  title,  with 
constructive  notice  of  a  trust  on  the  land  in  favor 
of  one  who  has  partly  paid  the  purchase  money.  |  an  indefinite  character,  as  to  pay  debts  generally. 


must  take  subject  to  that  trust    Smith  v.  Profltt  89 
Va.  882. 1  S.  E.  Rep.  97. 

Notice  of  a  prior  existing  trust  received  by  a  sub- 
sequent purchaser  before  the  payment  of  all  the 
purchase  money,  although  it  be  secured  and  the 
conveyance  executed,  is  equivalent  to  notice  before 
the  contract  of  purchase,  in  so  far  as  the  legal  title 
to  tbe  trust  subject  is  concerned.  Webb  v.  Bailey, 
41  W.  Va.  4«S,  28  S.  £.  Rep.  644. 

Though  the  deed  creating  the  trust  only  conveys 
personal  property,  yet  if  this  property  is  con- 
verted into  land  by  the  trustee,  and  this  land 
is  afterwards  sold  by  the  trustee  to  a  bona  fide 
purchaser  for  value,  and  the  title  papers  show 
the  fact  that  the  land  is  the  substitute  of  the 
trust  fund,  the  purchaser  will  be  held  to  have 
constructive  notice  of  the  trust  Heth  v.  Rich- 
mond, etc.,  R.  Co..  4  Gratt  482. 60  Am.  Dec  88. 

But  where  a  sale  is  made  by  a  trustee  under  a 
power  to  sell  and  reinvest  upon  the  same  trust,  a 
bona  fide  purchaser,  paying  the  purchase  money  to 
the  trustee,  will  be  protected.  Claiborne  v.  Hol- 
land. 88  Va.  1046,  14  S.  E.  Rep.  916. 

It  was  held  in  Claiborne  v.  Holland,  88  Va.  1046.  14 
S.  E.  Rep.  916,  that  a  purchaser  is  not  bound  to  ex- 
amine a  deed  which  is  no  link  in  the  chain  of  title 
to  the  property  he  purchases,  and  although  it  was 
duly  recorded  and  indexed,  and  the  trustee  was  a 
party  thereto,  it  constituted  no  notice  to  him  of 
any  breach  of  trust 

But  a  purchaser  without  notice  from  a  purchaser 
with  notice  of  a  trustee's  breach  of  trust  In  the  ap- 
plication of  the  proceeds  of  the  sale  of  the  trust 
subject  is  not  chargeable  with,  the  notice  of  his 
vendor,  if  himself  innocent  of  any  breach  of  trust 
Claiborne  v.  Holland,  88  Va.  1046, 14  S.  2.  Rep.  916. 

(I)  Purchaser  Scefnir  to  Application  of  Pnrcha«» 
Money. 

In  Qenerai.— The  general  rule  is  that  whenever 
the  trust  is  of  a  defined  and  limited  nature,  the  pur- 
chaser must  himself  see  that  the  purchase  money 
is  applied  to  the  proper  discharge  of  the  trust:  but 
wherever  the  trust  is  general,  and  of  an  unlimited 
nature,  he  need  not  see  to  its  application.  Hughes 
V.  Tabb,  78  Va.  818:  Gamett  v.  Macon.  6  Call  808. 

Infanta.— Thus,  where  a  trustee  is  authorized  tq 
sell  the  trust  subject  whenever  he  thinks  proper, 
and  pay  over  the  proceeds  to  an  infant  when  he 
attains  his  majority,  the  purchaser  is  not  bound  to 
see  to  the  application  of  the  purchase  money: 
and  it  is  immaterial  whether  the  property  be  sold 
before  or  after  \Xi^  cestui  que  trust  comes  of  a«re. 
Woodwlne  v.  Woodrum,  19  W.  Va.  67. 

When  the  time  has  arrived  for  the  sale  of  real 
estate,  and  the  persons  entitled  to  the  money  are 
infants  or  unborn,  then  the  purchaser  is  not  bound 
to  see  to  the  application  of  the  purchase  money.  be» 
cause  he  might  thus  be  implicated  by  a  trust  of  lonf 
duration.  But  If  an  estate  is  charged  with  a  sam 
of  money,  payable  to  an  Infant  at  his  majoxity, 
then  the  purchaser  is  bound  to  see  the  money  dnly 
paid,  because  in  that  case  the  person  named.  Is  c«v 
esse,  and  the  day  is  fixed  and  designated,  and  the 
trust  is  defined  and  limited.  Hughes  v.  Tabb,  78  Va. 
818. 

It  will  be  readily  seen  that  where  a  sum  of  money 
is  to  be  paid  to  persons  yet  unborn,  and  from  year 
to  year,  to  require  the  purchaser  to  see  to  it  at  his 
personal  peril,  that  the  sum  of  money  is  paid  to  the 
proper  person  or  persons  in  esse  and  that  may  be 
hereafter  born,  and  be  entitled  during*  the  lifetime 
of  each  and  all,  until  all  are  dead,  would  be  to  defeat 
the  sale  from  such  act  altogether,  and  defeat  the 
purpose  of  the  will.    Hughes  v.  Tabb,  78  Va.  81*. 

Tmst  for  PaynMnt  of  Debts.— Where   a  trust  Is  of 
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a  parchaser  is  not  bonnd  to  see  to  the  application 
of  the  purchase  money ;  for  he  cannot  he  expected 
to  see  to  the  dne  observance  of  a  trust  so  unlimited 
and  undefined.  Davis  v.  Christian,  15  Gratt.  11; 
Wood  wine  v.  Wood  rum,  19  W.  Va.  (J7.  See  Jones  v. 
Clark,  26  Oratt  642;  Brockenbrouffh  v.  Turner,  78 
Va.  438. 

For  example,  where  executors  were  authorized 
to  sell  to  pay  debts,  "if  in  their  opinion  it  should 
become  necessary/'  a  purchaser,  acting  in  ffood 
faith,  is  not  bound  to  see  that  there  was  a  necessity, 
or  that  the  purchase  money  is  properly  applied. 
Davis  V.  Christian,  16  Gratt.  11. 

And  where  a  testator  irave  an  estate  to  one  son, 
but  charged  it  with  the  payment  of  an  annuity  to 
another  son,  authorizing  him,  *'to  sell  and  convey 
aji5  of  my  real  property  which  may  be  to  the  interest 
of  my  estate."  it  was  held  that  a  purchaser  of  this 
property  was  not  bound  to  see  that  the  purchase 
money  was  applied  to  the  payment  of  this  annuity. 
Huffhes  V.  Tabb,  78  Va.  818. 

When  Interval  Elapses  between  Sale  and  Applica- 
tion.—Whenever  an  interval  must  or  may  properly 
elapse  between  the  sale  and  the  application  of  the 
purchase  money  by  the  trustee,  the  purchaser  is  not 
"bound  to  see  to  the  application  of  the  purchase 
money,  but  he  will  be  freed  from  all  liability  by 
a  payment  to  the  trustee  and  will  not  be  responsible 
for  a  subsequent  misappropriation  by  him.  Wood- 
wine  V.  Woodrum,  19  W.  Va.  67.  This  case  was 
cited  with  approval  in  John  v.  Barnes,  21  W.  Va. 
SOS. 

Purchaser  Aware  of  Breach  of  Trust. -Of  course,  if 
the  purchaser  was  aware  of  a  violation  of  duty  by 
the  trustee  in  making  the  sale,  the  purchaser  would, 
"by  his  concurrence  in  the  breach  of  trust  by  the 
trustee,  be  regarded  himself  as  a  trustee,  and  the 
property  in  his  hands  would  be  liable  to  the  cestui  one 
trust.  But  to  convict  a  purchaser  of  fraudulent 
participation  in  a  breach  of  trust,  the  evidence  of 
notice  of  the  fraudulent  intent  must  be  very  strong. 
The  purchaser  has  the  right  to  presume  in  the 
absence  of  direct  or  plain  proof  to  the  contrary, 
that  the  trustee  is  exercising  his  power  fairly 
and  faithfully  in  conformity  to  his  duty.  Bedford 
V.  Clarke.  100  Va.  116.  40  S.  E.  Rep.  680 ;  Wood  wine  v. 
Woodrum,  19  W.  Va.  ffi  ;  David  v.  Christian,  16 
Gratt  11  ;  Jones  v.  Clark,  26  Gratt  612 ;  Brocken- 
brough  V.  Turner,  78  Va.  488. 

But  when  a  trustee  has  power  to  sell  with  consent 
of  the  life  tenants,  and  does  so  sell,  a  purchaser  with- 
out notice,  actual  or  constructive,  of  the  breach  of 
trust  is  not  bound  to  see  to  the  application  of  the 
purchase  money.  Claiborne  v.  Holland.  88  Va.  1046. 
14  S.  £.  Rep.  916. 

Tine  When  Question  Is  Determined.— The  question 
whether  a  purchaser  is  bound  to  see  to  the  applica- 
tion of  the  purcbase  money,  is  determined  as  of  the 
time  the  trust  instrument  is  made.  In  other  words, 
If  a  construction  of  the  instrument  at  the  time  it 
was  made  would  exonerate  him  from  seeing  to  the 
application  of  the  purchase  money,  that  duty  cannot 
be  created  by  subsequent  events  or  facts  existing 
when  the  sale  is  actually  made.  Thus,  a  trust  to 
sell  property  and  pay  the  purchase  money  to  in- 
fants when  they  attain  majority,  excuses  the 
purchaser  from  seeing  the  purchase  money  applied, 
bat  in  accordance  with  the  rule  just  stated,  the 
purchaser  is  not  so  bound  although  the  sale  does 
not  take  place  until  after  the  infant  comes  of  age. 
Wood  wine  v.  Woodrum,  19  W.  Va.  67. 

Discretion  in  Trustee.— Where  the  trustee  has  dis- 
cretion as  to  the  time  and  manner  of  distributing 
the  purchase  money,  a  purchaser  is  not  bound  to 
see  to  Its  application.  Steele  v.  Levisay,  11  Gratt 
464. 


Thus,  where  a  testator  gave  his  wife  a  life  estate 
in  his  real  and  personal  property,  and  appointed 
her  his  executrix  "with  full  power  to  sell  and  trans- 
fer any  of  my  real  estate,  that  she  may  deem  proper, 
and  to  do  and  perform  everything  necessary  to  be 
done.'*  it  was  held  that  as  she  had  a  general  power 
to  sell  and  convey  any  of  the  real  estate,  and  as  the 
application  of  the  purchase  money  was  not  to  be 
made  until  the  widow  either  married  again  or  died, 
therefore,  the  purchasers  were  not  bound  to  see  to 
the  application  bt  the  purchase  money.  John  v. 
Barnes,  21  W.  Va.  498. 

Sale  for  Reinvestment.— A  purchaser  from  a  trustee, 
who  is  invested  with  an  absolute  power  of  sale  for 
the  purpose  of  reinvestment,  is  not  bound  to  see  to 
the  application  of  the  purchase  money,  where 
there  is  a  discretion  vested  in  the  trustee  to  deter- 
mine in  what  particular  property  he  will  reinvest 
the  fund,  a  dlKcretion  over  which  the  purchaser 
has  no  control,  and  for  the  due  exercise  of  which, 
if  he  acted  in  good  faith,  he  is  not  responsible. 
Bedford  v.  Clarke.  100  Va.  116.  40  S.  E.  Rep.  630: 
Hughes  V.  Tabb,  78  Va.  818. 

Where  a  private  act  of  the  assembly  directed  the 
money  received  by  the  sale  of  land  to  be  invested 
by  the  trustee  in  other  lands  for  the  benefit  of  the 
parties  entitled,  those  designed  for  the  infanu  to 
be  purchased  at  the  approbation  of  the  parents  or 
guardians,  but  no  such  Investment  of  the  money 
was  made,  it  was  held  that  the  purchasers  from  the 
trustees  were  not  bound  to  see  to  the  application  of 
the  purchase  money.  Taliaferro  v.  Minor.  1  Call 
624. 

(a)  Following  Trust  Property.- Where  the  trust 
fund  has  wrongfully  passed  beyond  the  control  of 
the  trustee  by  an  unauthorized  sale  or  otherwise, 
the  beneficiaries  may  follow  it,  as  long  as  it  can  be 
identified,  into  any  land  or  other  form  of  Invests 
ment  made  by  the  trustee,  as  the  law  raises  an  im- 
plied trust  as  to  such  property  in  their  behalf. 
Marshall  v.  Hall,  42  W.  Va.  641,  26  S.  £.  Rep.  300  ; 
Marks  v.  Spencer,  81  Va.  766;  State  Bank  v.  Do- 
mestic  Sewing  Machine  Co.,  99  Va.  411,  89  S.  E.  Rep. 
141 ;  Francis  v.  Cline.  96  Va.  201,  81  S.  E.  Rep.  10. 
See  Crumrine  v.  Crumrine,  60  W.  Va.  226,  40  S.  E. 
Rep.  841. 

In  breaches  of  trust,  a  constant  effort  of  courts  of 
equity  is  to  restore  the  parties  injured,  as  near  as 
may  be,  to  the  position  they  occupied  before  the 
breaches  were  committed.  And  for  this  purpose, 
when  the  property  has  been  disposed  of  and  is 
capable  bf  being  followed  in  specie,  the  court  will 
compel  the  trustee  or  parties  in  possession  (if  they 
have  taken  with  notice  of  the  trust),  to  reconvey 
the  estate  to  the  purposes  of  the  trust  If  the  prop- 
erty cannot  be  followed  in  specie,  or  if  the  bolder  is 
a  bona  fide  purchaser  without  notice,  and  so  not 
liable  to  the  trust,  the  trustee  will  be  decreed  to 
compensate  the  cestuis  <rue  trust,  by  the  payment  of 
a  sum  equal  to  the  value  of  the  trust  property,  or 
by  the  purchase  of  other  property  of  equal  value 
for  their  benefit  Norman  v.  Cunningham,  6  Gratt 
72. 

n.  Exterritorial  Power  of  Trustee— A.  trustee  ap- 
pointed or  substituted  by  a  court  of  a  state  has  no 
power  as  such  to  convey  land  out  of  that  state. 
Wilson  V.  Braden,  48  W.  Va.  196,  86  S.  E.  Rep.  867. 

X.  RIOHTS  AND  REMEDIES  OP  CESTUI  QUE 
TRU5T. 

In  Qeneral.— Courts  of  equity  are  always  open  at 
the  Instance  of  the  cestui  que  trust  to  compel 
trustees  to  perform  their  duties;  and  they  may 
interfere  by  injunction  to  restrain  him  from  im- 
properly exercising  his  powers.  Hartman  v.  Evans, 
88  W.Va.  669. 18  S.  E.  Rep.  810;  Harrison  v.  Manson, 
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'OS  Va.  608,  S9S.  E.  Rep.  420;  Atwood  v.  Shen.  Val.  R. 
R.  Co.,  86  Va.  986,  9  S.  E.  Rep.  74a 

For  example,  wbere  one  trustee  claims  a  rrow- 
Inffcrop  of  trheau  whlcb  in  his  absence  another 
trustee  takes  possession  of  and  commences  cnttinsr, 
the  cestui  que  trust  may  file  a  bill  in  eqntty  asklng- 
that  the  second  trustee  be  enjoined  from  selling*  the 
wheat  which  he  has  cut,  and  for  other  appropriate 
relief.    Kerr  v.  Hill,  27  W.  Va.  678. 

And  where  the  trustees  In  a  deed  of  trust  refuse 
to  act.  one  or  more  of  the  creditors  secured  by  the 
deed  may  file  a  bill  on  behalf  of  themselves  and  all 
other  creditors  secured  by  the  deed,  for  the  appoint- 
ment of  other  trustees  and  for  general  relief.  Rey- 
nolds V.  Bank.  6  Gratt.  174. 

A.  WHEN  BENEFICIARIES  TAKE  VESTED 
INTERESTS.— A  father,  on  the  eve  of  a  second 
marriage,  conveyed  real  and  personal  property  to 
a  trustee,  to  hold  in  trust  for  the  equal  benefit  of 
his  six  children,  reserving  the  right  to  control  the 
estate,  and  to  order  a  sale  or  division  of  any  por. 
tlon  to  the  children  as  they  came  of  age,  but  the 
fund  in  no  instance  to  be  diverted  from  the  inter- 
est of  the  children.  It  was  held  that  each  of  the 
beneficiaries  took  vested  Interests  in  the  property 
conveyed,  and  that  the  reservations  mentioned  did 
not  in  any  manner  interfere  with  the  trust  declared 
by  the  deed,  but  were  all  consistent  with,  and  in 
aid  and  favor  of  the  trusts.  Baldwin  v.  Baldwin, 
76  Va.  346. 

B.  CESTUI  QUE  TRUST  MAY  COMPEL,  AN 
ACCOUNTING.— Where  the  trustee  misapplies  the 
trust  fund  by  paying  it  to  a  person  whom  he  must 
know  is  not  entitled  to  receive  it,  and  the  person  re- 
ceiving it  knows  he  is  not  entitled  thereto,  the  cestui 
que  trust  may,  at  his  election,  bring  his  suit  in  equity 
against  both  the  trustee  and  the  person  who  has 
improperly  received  the  fund  to  compel  them  to 
account  therefor.  But  the  decree  should  be  first 
against  the  person  who  has  improperly  received 
the  fund,  and.  if  necessary,  another  decree  may  be 
rendered  against  the  trustee,  treated  as  surety  of 
the  one  improperly  receiving  the  fund,  to  make 
good  any  deficiency.  Vance  v.  Kirk,  20  W.  Va.  844, 
1  S.  E.  Rep.  717:  Thomas  v.  Linn,  40  W.  Va.  122,  SO  S. 
E.  Rep.  878. 

C.  RIGHTS  OF  BENEFICIARIES  WHEN  TRUS- 
TEE DELAYS  EXECUTING  TRUST.— Where  the 
trust  instrument  directed  the  trustee  to  sell  land 
and  to  purchase  with  the  proceeds  of  the  sale  other 
lands  in  the  west  to  be  divided  among  the  benefi- 
ciaries, but  the  trustee  improperly  delayed  the 
execution  of  the  trust  until  a  great  change  took 
place  in  the  situation  of  the  western  country  and  in 
the  circumstances  of  the  parties.  It  was  held  that 
the  beneficiaries  ought  not  nuw  to  be  compelled 
to  take  lands  in  the  western  country,  but  should 
be  allowed  to  take  their  Just  proportion  of  the 
money  arising  from  the  sale.  Asbby  v.  Smith,  1 
Rob.  66. 

D.  BILL  TO  COMPEL  SALE  OR  MORTGAGE  OF 
TRUST  PROPERTY.— The  cestui  que  trust  may  file 
his  bill  against  the  trustee,  to  have  the  court  sell 
unimproved  property  and  invest  the  proceeds  in  im- 
proved property.    Payne  v.  Morrlss,  1  Va.  Dec.  666. 

And  the  cestui  que  trust  may  file  a  bill  for  an  order 
directing  the  trustee  to  borrow  money  and  mort- 
gage the  trust  property.  In  order  that  the  property 
may  be  improved  and  produce  an  income.  Chris- 
tian V.  Worsham,  78  Va.  100. 

Joinder.— The  fact  that  infant  beneficiaries  are 
joined  as  plaintiffs  in  a  bill  against  a  trustee  for 
a  sale  of  the  trust  property  is  no  objection  to  the 
proceedings.  Quesenberry  v.  Barbour,  81  Gratt 
491. 

Description  of  Property.— When  the  bill  and  pro- 1 


ceedings  specify  the  land,  a  decree  for  the  sale  of 
the  land  in  the  bill  and  proceedings  mentioned,  or 
so  much  as  may  satisfy  the  purposes  of  the  decree, 
is  sufficiently  certain.  Barger  v.  Bnckland.  28 
Gratt  860. 

E.  LIABILITY  OF  TRUST  ESTATE  POR  DEBTS 
OF  CESTUI  QUE  TRUST.— Trust  esUtes  are  liable 
to  all  debts  and  charges  of  the  cestui  que  trust.  Like 
legal  estates.  But  they  are  not  always  to  be  snb- 
jected  by  like  proceedings.  In  general,  a  trust 
estate  may  be  levied  on  by  execution,  and  in  all 
cases  be  subject  to  the  same  Hen  by  judgment  and 
execution  as  a  legal  estate;  but  it  cannot  be  levied 
on  if  the  trust  is  a  subject  of  indefinlteness.  wbidi 
would  probably  occasion  a  sacrifice  in  a  sale  under 
execution.  In  such  case  recourse  must  be  had  to  a 
court  of  equity.  This  is  the  case  with  equities  of 
redemption,  trusts  to  sell  and  pay  debts,  and  a  for- 
tiori^ with  trusts  created  not  for  the  debtor  only, 
but  for  him  and  another  entitled  paramount  to  him: 
in  short  with  any  uncertain  equitable  interests  none 
of  which  are  capable  of  being  levied  on  by  execu- 
tion, but  must  be  reached  in  equity.  2  Min.  In&t. 
(4th  Ed.)  227:  Claytor  v.  Anthony.  6  Rand.  3QB: 
Coutts  V.  Walker.  2  Leigh  20& 

In  Coutts  V.  Walker,  2  Leigh  2(8,  real  estate  was 
vested  in  a  trustee  by  deed  of  marriage  settlement 
In  trust  to  pay  the  wife  an  annuity  out  of  the 
profits,  and,  subject  to  the  annuity,  in  trust  for  a 
son  of  the  grantor;  while  the  annuitant  was  3'et 
living,  a  creditor  of  the  son  recovered  a  judgment 
against  him,  and  exhibited  his  bill  in  chancery  to 
subject  the  son's  Interest  in  the  estate  to  the  debt 
The  court  held  that  such  an  equitable  interest  coald 
not  be  taken  in  execution  at  law  but  that  It  was 
bound  by  the  judgment  in  equity,  as  it  would  have 
been  bound  at  law  if  it  had  been  a  legal  title;  and 
that  the  judgment  creditor  had  a  rigrht  to  insist 
upon  the  execution  of  the  trust  for  the  satisfaction 
of  his  judgment 

Trusts  for  Maintenance  and  Support— Where  prop- 
erty was  conveyed  by  deed  to  a  trustee  for  the 
maintenance  and  support  of  the  beneficiary,  which 
property  is  not  alienable  by  the  cssiui  que  trust  nor 
liable  for  his  debts,  but  there  is  no  termination  or 
limitation  over  of  the  estate  dependent  upon  at- 
tempted alienation  or  seizure  by  creditors,  snch 
deed  Is  void,  and  the  property  may  be  subjected  to 
the  claims  of  the  creditors.  Hutchinson  v.  Max- 
well, 100  Va.  109,  40  S.  E.  Rep.  666.  See  anU,  this 
note,  "Trusts  for  Maintenance  and  Support*'  and 
"Spendthrift  Trusts." 

And  although  trustees  may  be  invested  with  dis- 
cretion as  to  what  portion  of  the  income  from  a 
trust  fund  shall  be  applied  to  the  maintenance  and 
support  of  a  debtor,  yet  if  they  cannot  exclude  him 
altogether,  his  assignee  and  creditors  may  demand 
from  the  trustees  whatever  amount  he  could  have 
compelled  them  to  have  applied  for  his  benefit 
Hutchinson  v.  Maxwell,  100  Va.  160,  40  S.  E.  Rep.  656. 

The  accumulation  of  income  in  the  hands  of  the 
trustees  under  a  will  depositing  a  fund  with  them 
for  the  benefit  of  the  testator's  daughter  for  life, 
with  direction  to  pay  the  income  to  her  "for  her 
support"  is  subject  to  the  daughter's  debts,  in  the 
absence  of  any  intention  otherwise  expressed  or  im- 
plied that  the  interest  in  the  income  shall  not  be 
liable  for  debts.  Young  v.  Easley,  94  Va.  198,  26  S. 
£.  Rep.  401. 

F.  ACQUIESCENCE  OF  CESTUI  QUE  TRUST  IN 
BREACH  OF  TRUST.— In  order  that  a  cestui  qus 
trust  may  be  bound  by  his  acquiescence  in  a  breach 
of  trust  by  the  trustee,  he  must  have  full  knowl- 
edge of  all  the  facts  and  circumstances:  and  the 
burden  is  on  the  trustee  who  is  charged  ¥rith  a 
breach  of  trust  and  who  rests  his  defence  apon  the 
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acquiescence  of  tlie  e€$tul  qu€  tnut,  to  show  tbat  the 
latter  had  such  knowledsre.  Sedffwick  v.  Taylor,  84 
Va.  820.  6  S.  E.  Rep.  228. 

And  where  the  defense  of  an  acquiescence  is  set 
up  to  justify  a  breach  of  trust  by  the  trustee,  and 
it  is  doubtful  whether  the  cestui  one  trust  had  such 
a  knowledge  of  the  facts  as  to  make  his  acquies- 
cence bindlnff,  the  question  will  be  referred  to  a 
commissioner  to  inquire  and  report  upon  the  point 
But  this  reference  will  not  be  directed  where  the 
defense  of  acquiescence  is  not  raised  by  the  answer, 
and  is  not  proved  by  the  evidence.  Sedffwick  v. 
Taylor.  84  Va.  820.  6  S.  £.  Rep.  826. 

Remaindermen.— Some  of  the  cases  hold  that  a 
remainderman  cannot  acquiesce  in  a  breach  of 
trust  so  as  to  be  bound,  until  his  interest  falls  into 
possession.  But  the  better  rule  is  that  a  cestui  qus 
trust  whose  interest  is  reversionary  thouffh  not 
bound  to  assert  his  title  until  he  comes  into  pos- 
session, is  not  less  capable  of  ffivinsr  his  assent  to  a 
breach  of  trust  while  the  interest  is  in  reversion 
than  when  it  is  in  possession:  and  whether  he  has 
done  so  or  not  depends  on  the  facts  of  each  particu- 
lar case.  Sedffwlck  V.  Taylor,  84  Va.  820,  0  S.  E.  Rep. 
226.  See  Stewart  v.  Conrad,  100  Va.  128,  40  S.  E.  Rep. 
424. 

XI.  TERMINATION  OP  THE  TRUST. 

In  OeneraL— The  court  will  refuse  to  close  the 
trust  and  cause  the  property  to  be  turned  over 
to  the  eestuis  true  trustsnt,  when  applied  to  by  them, 
where  the  ultimate  purposes  of  the  trust  have 
not  yet  been  accomplished,  or  where  it  was  the 
intention  of  the  creator  of  the  trust  that  the  con- 
trol and  manag'ement  of  the  property  should  be  in 
the  hands  of  the  trustees,  and  subject  to  their 
discretion.  Carney  v.  Kain,  40  W.  Va.  768,  28  S.  E. 
Bep.  660.  citinff  Bass  v.  Scott,  2  Leiffh  866. 

For  example,  where  a  testator  devised  and 
bequeathed  real  and  personal  estate  to  trustees  in 
trust,  for  the  equal  use  and  benefit  of  his  fouz  sis- 
ters (naminsr  them),  and  their  heirs  forever,  to  be 
managed  as  the  trustees  should  think  most  con- 
ducive to  the  interests  of  each  of  the  parties,  it  was 
held  that  each  of  the  sisters  took  a  fee  simple  as  to 
the  real,  and  the  absolute  property  as  to  the  per- 
sonal subject,  in  her  share  of  the  trust  estate,  but 
that  the  le^al  title  remained  in  the  trustees,  in 
order  that  they  miffht  manaere  the  part  of  the  sub- 
ject intended  for  the  use  and  benefit  of  each  sister, 
in  such  manner  as  the  trustees  shall  think  most 
conducive  to  the  interests  of  each  respectively. 
Bass  V.  Scott,  2  Leiffh  866. 

On  the  other  hand  it  has  been  held  that,  althousrh 
a.11  the  objects  and  purposes  of  a  trust  have  not 
l>een  accomplished,  yet  if  all  interests  under  it  have 
vested,  and  the  beneficiaries  are  stU  Juris  as  to  the 
trust  property,  and  desire  to  have  it  terminated,  a 
court  of  equity  may  decree  its  termination.  Armi- 
stead  V.  Hartt,  97  V  a.  316,  83  S.  E.  Rep.  616,  distin- 
guishing Bass  V.  Scott.  2  LeifiTh  866. 

Thus,  where  a  testator  trave  his  estate  to  his  exec- 
utors in  trust  for  the  benefit  of  his  dissipated  son. 
^with  the  provision  that  if  they  should  judge  from 
proper  information  of  the  son's  habits  and  steadi- 
ness, that  it  would  be  prudent  to  entrust  him  with 
the  full  manasrement  of  the  funds  intended  for  his 
benefit,  they  are  directed  to  turn  over  the  whole 
into  his  hands,  it  was  held  that  the  executors,  hav- 
ing declared  in  their  judgment  that  the  son  had 
reformed  and  might  be  intrusted  with  the  control 
of  the  funds,  equity  will  compel  them  to  perform 
the  trust  by  delivering  over  the  fund  to  the  son. 
And  before  it  Is  done,  the  son  has  such  an  interest 
in  the  estate  that  it  is  subject  to  his  debts.  Coch- 
ran V.  Paris,  11  Oratt  848. 

Termination  by    Airreement— The    trust   created 


under  a  will  which  provides  that  the  income  of  an 
estate  be  paid  by  the  executor  to  certain  beneficia- 
ries for  life,  and  which  grants  the  estate,  upon  the 
death  of  the  last  survivor  of  them,  to  one  designated 
in  fee  simple,  may  be  terminated  by  a  contract 
between  such  beneficiaries,  whereby  the  remain- 
derman sells  his  Interest  to  the  life  tenant.  Thorn 
V.  Thom,  06  Va.  413,  28  S.  E.  Rep.  683. 

But  trusts  created  upon  the  vesting  of  the  legal 
title  in  the  trustee  cannot  be  destroyed  otherwise 
than  by  the  renunciation  of  the  cestui  que  trust. 
Skipwlth  V.  Cunningham,  8  Leigh  271,  81  Am.  Dec. 
642. 

Revo€atlon.--A  judgment  creditor  conveyed  his 
judgment  in  trust  for  certain  purposes,  the  residue 
to  beheld  on  such  trust  as  the  judgment  debtor 
might  appoint,  and  upon  the  failure  of  the  judg- 
ment debtor  to  make  any  such  appointment,  then 
in  trust  to  pay  the  income  to  the  judgment  debtor 
free  from  liens  thereon  of  any  present  creditor  of 
the  judgment  debtor.  Power  to  revoke  the  trust 
was  reserved.  Afterwards  the  judgment  creditor 
assigned  the  judgment  to  the  judgment  debtors. 
It  was  held,  that  this  act  terminated  the  trust,  and 
that  the  judgment  vested  in  the  debtor  absolutely 
and  could  not  be  interposed  as  against  his  creditor, 
and  mortgagees.  Carter  v.  Hough,  86  Va.  668,  10  S. 
E.  Rep.  1068. 

Objectton  of  Trustee  to  Termination.— The  mere 
objection  of  the  trustee  to  the  termination  of  the 
trust  will  be  unavailing,  when  it  appears  that  no 
good  purpose  will  be  served  or  benefit  derived  for 
those  most  interested  in  the  trust  estate  by  a  con- 
tinuance of  the  trust  Arminsteadv.  Hartt,  07Va. 
316,  38  S.  £.  Rep.  616. 

XU.  PLBADINQ  AND  PRACTICE. 

A.  JURISDICTION.— Trust  esUtes  are  peculiarly 
and  exclusively  within  the  cognizance  and  under 
the  control  of  courts  of  equity,  and  that  tribunal 
has  exclusive  jurisdiction  of  suits  to  set  up  add 
enforce  trusts.  Oamett  v.  Macon,  6  Call  860; 
Faulkner  V.  Davis.  18  Gratt  661:  Christian  v.  Wor- 
sham,  78  Va.  100:  Huff  v.  Thrash,  76  Va.  646;  Salamone 
V.  Keiley,  80  Va.  99;  Moorman  v.  Authur,  90  Va.  466, 
18  S.  E.  Rep.  869:  Riggan  v.  Riggan,  98  Va.  78.  24  S.  E. 
Rep.  920.  See  monographic  note  on  "Jurisdiction*' 
appended  to  Phippen  v.  Durham,  SQratt  467. 

For  example,  a  court  of  equity  will  take  juris- 
diction where  a  bank  has  sued  its  cashier  for  a 
misappropriation  of  money  in  violation  of  his  duty. 
The  relation  of  the  cestui  que  trust  and  trustee 
existing  between  them  is  sufficient  to  give  juris- 
diction.   Merchauto'  Bank  v.  Jeffries,  21  W.  Va.  604. 

So  also,  where  a  trustee  and  his  feme  covert  cestui 
que  trust  jointly  undertake  to  improve  the  lot  held 
by  him  In  trust  for  her  separate  use,  and  in  so  doing 
fail  to  use  due  care  and  skill,  whereby  the  owner  of 
the  adjacent  land  is  damaged,  a  court  of  equity  has 
jurisdiction  to  ascertain  and  allow  the  claims  of 
the  injured  party  for  compensation,  and  to  subject 
the  trust  property  to  its  satisfaction,  either  because 
of  the  trust,  or  because  of  the  separate  estate 
involved  in  the  litigation,  each  being  equally  a 
subject  of  equity  jurisdiction.  Salamone  v.  Keiley, 
80  Va.  86. 

And  in  accordance  with  the  well-established  rule 
just  stated,  that  it  is  the  peculiar  province  of  courts 
of  equity  to  enforce  trusts,  it  has  been  held  that  a 
suit  may  be  brought  by  the  cestui  que  trust  against 
the  trustee's  estate,  to  recover  money  received  and 
held  by  him  for  the  benefit  of  his  cestui  que  trust. 
Riggan  v.  Riggan.  93  Va.  78.  24  S.  E.  Rep.  920. 

But  a  trustee,  to  whom  a  debtor  has  conveyed  all 
his  property  to  pay  all  his  debts,  not  specifying- 
them,  cannot  generally  file  a  bill  against  a  particu* 
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lar  Jadffment-credltor  holding  a  lien  on  the  land 
wben  the  deed  of  trnst  was  ezecnted.  asking  the 
court  to  ascertain  and  decree  whether  this  partic- 
ular Judgment  has  been  paid  or  not.  He  mlffht 
file  a  creditor's  bill  to  ascertain  all  the  prior 
Judgments  unsatisfied  and  the  amounts  still  due 
on  them,  and  thus  avoid  a  multiplicity  of  suits. 
Ambler  v.  Leach.  15  W.  Va.  077. 

A  court  of  chancery,  having'  trust  funds  under 
its  control,  may  make  such  orders  as  it  thinks 
necessary  for  its  safety  and  proper  administra- 
tion, and  the  manner  of  doinff  this  must  be  left 
largely  to  the  discretion  of  the  court  having* 
charffe  of  the  fund.  Crickard  v.  Crickard,  25 
Gratt.  410. 

Demand  for  Work  and  Labor.— But  a  court  of  equity 
will  not,  under  its  g-eneral  powers  to  administer 
trusts,  enforce  a  mere  leg"al  demand  for  work 
and  labor  done  on  property  standlnff  in  the  name 
of  trustees.  Clark  v.  Oliver.  91  Va.  421,  22  S.  E. 
Rep.  176, 

Bailment.— And  a  bailment  is  not  such  a  trust  as 
fflves  a  court  of  equity  jurisdiction.  Thompson 
V.  WhiUker  Iron  Co.,  41  W.  Va.  674,  28  S.  B.  Rep. 
7W. 

Lands  Outside  Jurisdiction.— Chancery  courts 
have  Jurisdiction  to  administer  relief  in  cases  of 
trusts  wherever  the  person  of  the  defendant  can 
be  found,  althoug-h  lands  not  within  the  Jurisdic- 
tion of  the  court  may  be  affected  by  the  decree. 
Davis  V.  Morrlss.  70  Va.  21,  citing  Dickinson  v. 
Hoomes.  8  Gratt.  863;  Barg'erv.  Buckland.  28  Gratt 
850. 

Adequate  Remedy  at  Law.— But  where  there  is 
an  adequate  remedy  at  law.  the  trustees  or  c€stuU 
QU€  trust  cannot  g-o  into  a  court  of  equity  for  relief. 
Kuhn  V.  Mack.  4  W.  Va.  180:  Sheppards  v.  Turpln, 
3  Gratt  878;  Moore  v.  Steelman.  80  Va.  881. 

Trustee  Ouilty  of  No  Misconduct— Besides,  equity 
will  not  take  charg-e  of  and  administer  a  trust 
where  the  trustee  is  ffuilty  of  no  misconduct  in 
the  discharffe  of  his  duties.  Riffhter  v.  Riley,  43 
W.  Va.  088,  20  S.  £.  Rep.  857;  Kester  v.  Alexander. 
47  W.  Va.  820,  84  S.  E.  Rep.  819. 

Concurrent  Jurisdiction.— In  some  cases  of  trusts 
law  and  equity  have  concurrent  Jurisdiction. 
Thus,  where  A.  delivered  a  claim  to  B.  to  be  by 
him  collected  and  paid  to  C.  and  B.  agreed  with 
C.  to  collect  the  claim  and  pay  it  to  him.  but  B. 
refuses,  after  he  has  collected  the  claim,  to  pay 
It  over.  C.  may  either  sue  him  at  law  for  money 
had  and  received  to  his  use,  or  he  may  enforce 
the  trust  in  a  court  of  equity.  Miller  v.  Lake, 
24  W.  Va.  646. 

But  when  a  trustee  sells  the  trust  subject,  and 
receives  the  money  for  it.  though  he  promises  the 
beneficiary  to  pay  it.  a  court  of  equity,  neverthe- 
less, retains  jurisdiction  to  enforce  the  payment. 
Nease  v.  Capehart,  8  W.  Va.  95. 

B.  BRINGING  TRUST  FUND  INTO  COURT. - 
Where  a  trustee  filed  a  bill  setting-  out  that  he  had 
in  his  possession  a  trust  fund,  and  praying*  that  his 
trust  accounts  might  be  settled,  and  the  fund  dis- 
tributed, and  the  commissioner  ascertained  the 
amount  of  the  trust  fund  in  the  trustee's  hands,  and 
the  court,  at  the  instance  of  the  creditors,  issued  a 
rule  ag-ainst  the  trustee  to  show  cause  why  the  fund 
should  not  be  paid  Into  court,  and  the  trustee  In  his 
answer  to  the  rule  failed  to  show  cause,  it  was  held 
that  the  court  properly  made  an  order  requiring 
the  trustee  to  pay  into  court  the  amount  ascertained 
to  be  In  his  hands,  althoug'h  it  did  not  appear  that 
the  trustee  had  abused  his  trust,  or  that  the  fund 
was  in  danger  by  the  insolvency  of  the  trustee. 
Grinnan  v.  Lon^.  22  W.  Va.  098. 
Summoning  Trustee.- But  before  an  order  Is  made  | 


requiring*  money  in  the  hands  of  a  trustee  to  be  paid 
into,  court,  the  trustee  should  be  summoned  to  ap- 
pear and  show  cause  why  the  money  should  not  be 
paid  into  court    Grinnan  v.  Ltong,  22  W.  Va.  601 

Appellate  Review.— An  order  requiring-  a  tmstcc 
to  pay  funds  into  court  is  appealable.  Grinnan  r. 
Lonff.  22  W.  Va.  008. 

C.  PARTIES. 

1.  Who  May  Sub.— A  person  who  yoes  Into  a  court 
of  equity  to  have  a  trust  enforced,  or  to  correct  aa 
abuse  of  the  trust  fund  by  the  trustees,  must  have 
some  interest  in  the  trust,  as  trustee  or  cestui  qw 
trust,  otherwise  his  bill  will  be  dismissed.  Clark  t. 
Oliver.  91  Va.  421,  22  S.  E.  Rep.  176:  Trustees  of  Em- 
ory, etc.,  Colleffe  v.  Shoemaker,  02  Va.  890.  28  S.  E. 
Rep.  705. 

Conversion  of  Trust  Property.— Where  the  remedy 
is  only  at  law.  as  in  the  case  of  a  conversion  of  the 
trust  property  by  a  third  person,  no  action  can  be 
maintained  by  the  cestui  oue  trust,  but  the  actioD 
must  be  brouffht  by  the  trustee  because  he  holdf 
the  leffal  title.    Poaffe  v.  Bell.  8  Lelsrh  004. 

Specific  Performance.— The  proper  mode  of  Instltnt- 
luff  a  suit  in  chancery  for  the  specific  performance 
of  a  contract,  made  by  a  third  party  with  the 
trustee  in  a  deed  of  trust,  for  the  purchase  of  a 
tract  of  land  conveyed  by  the  deed  of  trust,  woald 
be  for  the  trustee  and  cestui  que  trust,  to  unite  as 
plaintiffs,  but  it  has  been  held  that  the  cestui  Qve 
trust  may  brinff  such  suit  and  make  the  trustee  and 
purchaser  of  the  land  and  the  trrantor  In  the  deed 
of  trust  defendants.    Fleming  v.  Holt,  12  W.  Va.  143. 

Satisfied  or  Executed  Trust— After  the  purposes  of 
the  trust  are  satisfied  and  executed,  the  cestui  qw 
trust  may  maintain  ejectment  upon  a  demise  in  his 
own  name,  although  the  leffal  estate  is  still  in  the 
trustee.    Hopkins  v.  Ward,  0  Munf.  88. 

But  this  does  not  deprive  the  trustee,  holding  the 
leg'al  title,  from  maintalninff  such  action  even  after 
the  trust  is  satisfied.  Hopkins  v.  Stephens,  2  Rand. 
422. 

Parties  by  Representation.— One  or  more  of  tbe 
creditors  in  a  deed  of  trust  to  secure  several  classes 
of  creditors,  may  sue  for  themselves  and  all  otber 
creditors  secured  by  the  deed  to  have  the  trust 
enforced.  Reynolds  v.  Bank  of  Virginia.  0  Gratt 
174. 

Joinder. 

Donors  and  Husband  of  Cestui  Que  Trust.— Where 
money  was  fflven  to  be  invested  for  certain  female 
children  till  they  should  marry,  it  was  held  that  It 
was  not  necessary  that  the  husband  of  the  married 
daug'hter,  or  the  donors  of  the  fund  to  whom  It 
would  ultimately  revert,  should  Join  in  the  petition 
to  the  court  that  the  income  of  the  fund  should  be 
paid  to  the  only  unmarried  dauirhter.  as  she  was 
the  only  party  in  issue.  The  fact  however,  that 
the  married  daughters  and  the  donors  of  the  fnnd 
did  join  in  the  petition,  and  that  the  objection  to  it 
on  that  ground  was  not  sustained,  is  not  reversible 
error,  as  they  asked  for  no  personal  relief,  but 
united  simply  as  evidence  that  they  claimed  no 
interest  in  the  trust  subject  Ward  v.  Funsten,  80 
Va.  859.  10  S.  E.  Rep.  416. 

Survival  of  Action  between  Trustees.- Where  two 
trustees  brought  an  action  of  detinue  to  recover  the 
trust  property,  and  one  of  them  died  pending  tbe 
action,  it  was  held  that  the  riffht  of  action  survived 
to  the  other,  and  that  he  misrht  carry  on  the  suit 
Nichols  V.  Campbell.  10  Gratt  500.  citing  Rose  v. 
Burgess,  10  Lelffh  180. 

Answer.— Where  a  bill  was  filed  agrainst  the  trus- 
tee and  cestui  que  trust  in  a  deed,  it  was  held  that 
an  answer  by  the  trustee,  putting-  the  alleg-atlons 
of  the  bill  in  issue,  protects  the  cestui  que  trust, 
and  compels  the  plaintiff  to  prove  his  case  as  to 


\foth,  adthongh  the  bill  was  taken  for  confessed  as 
to  tbe  cestui  que  trust.  Johnston  v.  Zane,  11  Gratt. 

2.  WhoAbx  Nscxssaby  Pabtiss. 

Cestui  Que  Trust.— The  necessity  of  all  parties  in 
interest  beinff  parties  to  the  cause,  is  peculiarly 
strong*  in  cases  of  trust  As  a  general  rule,  in  all 
case  of  suits  by  or  asrainst  a  trustee,  or  for  the 
■setUement  of  a  trust  subject,  the  esstuU  que  trust 
are  essential  parties.  The  only  known  exception 
is  where  the  parties  are  so  numerous  as  to  render 
It  extremely  inconvenient  to  join  them  all.  and  the 
•court  has  permitted  a  few  to  sue  on  behalf  of  them- 
selves and  others.  Opinion  of  TvcKBfU  P.,  in  Buck 
T.  Penny  backer.  4  Leiffh  11;  Richardson  v.  Davis,  21 
-Gratt,  706. 

No  decree  can  l>e  rendered  in  equity  affectlnff  the 
riffhts  of  the  cestui  que  trust  unless  he  is  a  party, 
because  the  trustee  is  a  mere  nominal  party,  and 
the  real  beneficial  interest  is  in  the  cesttA  que  trust. 
OoUins  v:  Lofftus,  10  Leiffh  5,  84  Am.  Dec.  719;  Simon 
v.  Ellison,  90  Va.  197, 17  S.  £.  Rep.  886. 

But  in  a  suit  brought  by  the  trustee  of  Kfeme 
<:ov€rt  to  assert  and  defend  her  rights,  in  which  a 
fnll  opportunity  is  afforded  the  cestui  que  trust  to 
protect  her  riirhts.  it  is  not  necessary  that  she  should 
be  made  a  party.    Woodson  y.  Perkins,  5  Oratt.  345. 

Personal  Representative  of  Cestui  Que  Trust.— 
Where  a  trustee  sells  land  under  a  deed  of  trust 
after  the  death  of  the  grantor  without  resortinff  to 
a  court  of  equity  and  a  suit  is  brought  to  set  aside 
the  sale,  the  personal  representative  and  heir  at 
law  of  the  ffrantor  are  necessary  parties.  If  the 
.cestui  que  trust  is  dead,  his  personal  representative, 
too,  is  a  necessary  party.  Spencer  v.  Lee,  19  W.  Va. 
179. 

Representation  of  Parties.— Where  the  trustees  suf- 
ficiently represent  the  interests  of  their  cestuis  que 
trusts  the  latter  are  not  necessary  parties.  Buck 
V.  Pennybacker,  4  Leiffh  5. 

But  in  Moorman  v.  Authur,  90  Va.  474, 18  S.  E.  Rep. 
^6.  the  court  said :  "I  do  not  understand  that  the 
doctrine  of  representation  applies  In  Virfflnia  be- 
tween trustee  and  cestui  que  trust  so  as  to  hold  the 
latter  concluded  by  decrees  in  cases  in  which  the 
trnstee  is  a  party,  but  the  cestui  que  trust  is  not 
Sand's  Suit  in  £q.  p.  197;  Richardson  v.  Davis,  81 
Oratt  706." 

Trustee.— The  trustee,  who  holds  the  le^al  title,  is 
always  a  necessary  party  to  any  suit  wherein  the 
tmst  subject  is  in  litiiratlon,  thousrh  he  has  no  bene- 
ficial interest  in  the  subject  of  controversy,  and  it  is 
error  to  enur  a  decree  disposlnflr  of  the  trust  sub- 
ject where  he  is  not  a  party.  Fisher  v.  Dickenson, 
84  Va.  829,  4  S.  £.  Rep.  787;  Tavennerv.  Barrett  81 
W.  Va,  674. 

For  example,  in  a  bill  to  recover  trust  property 
flold  by  him  and  for  an  account,  he  is  a  necessary 
party.    McDaniel  v.  Baskervill,  13  Oratt  228. 

And  both  the  trustee  and  cestui  que  trust  are  nec- 
essary parties  to  a  bill  to  set  aside  a  contract  made 
with  the  trustee,  Tavennerv.  Barrett  21  W.  Va. 
496. 

Agent— But  a  mere  airent  thouffh  he  transacts 
the  business  in  his  own  name,  is  not  ordinarily  a 
necessary  or  a  proper  party  to  a  suit  in  equity 
brouffht  to  specifically  enforce  the  contract,  unless 
Iiis  relation  to  the  transaction  is  such  as  to  make 
bim  a  trustee.    Tavenner  v.  Barrett  21  W.  Va.  656. 

D.  CX>STS.— Wherever  a  trustee  is  free  from  fault 
he  shonld  not  pay  costs,  but  if  he  appeals  from  a 
4)ecree  construing*  the  trust  and  the  decree  is 
affirmed,  or  if  he  resists  a  plaintiff's  claim  and  fails 
in  his  defense,  in  either  case  he  is  liable  for  costs. 
Sorrel  v.  Procter,  4  Hen.  &  M.  481;  Brown  v.  Oeorffe, 
«  Gratt  424;  Beverley  v.  Brooke,  4  Qratt  187. 
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Costs  In  Suits  between  Trustees  and  Strangers. -The 

general  rule  is  that  if  tmstees  brinff  suits  ag-ainst 
stranffers.  or  strangers  brinr  suits  against  the  trus- 
tees, respecting"  the  trust  fund,  costs  will  be  awarded 
against  the  losing  party  as  in  other  suits.  And  if 
trustees  are  compelled  to  pay  costs,  the  amount 
paid,  including*  proper  attorneys'  fees,  will  be 
allowed  to  them  in  their  accounts,  if  the  litigation 
was  just  and  proper;  but  if  the  litigation  was 
improper  and  vexatious,  courts  may  refuse  to  allow 
such  charges.  Darby  v.  Gilliffan,  37  W.  Va.  69,  16  S. 
£.  Rep.  507. 

Costo  as  between  Trustee  and  Cestui  Que  Trust- 
But  it  Is  difficult  to  state,  as  a  general  proposition, 
any  rule  as  to  costs  in  suits  between  cestuis  que  trust 
and  trustees  in  relation  to  the  trust  fund.  It  may 
be  stated  ^eneraUy,  however,  that  the  rule  which 
guides,  rather  than  sroverns.  a  court  of  equity,  is 
that  trustees  shall  have  their  costs  either  out  of  the 
trust  fund,  or  from  the  cestuis  que  trust  personally, 
who  may  be  found  to  be  in  fault;  and  this  rule  ap- 
plies whether  the  trustees  are  plaintiffs  or  defend- 
ants. Darby  v.  GiUiffan.  87  W.  Va.  59, 16  S.  E.  Rep.  507. 
X11I.IMPUBD  TRUSTS. 

A.  DEFINITION.-An  implied  trust  means  a 
trust  not  created  by  any  words  either  expressly  or 
impliedly  evincing  a  direct  intention  to  create  a 
trust  but  created  by  the  construction  of  equity  in 
order  to  satisfy  the  demands  of  j  ustice.  It  Includes 
all  trusts  that  do  not  sprlnff  from  the  agreement  of 
the  parties.  Currence  v.  Ward,  48  W.  Va.  867.  27  S. 
£.  Rep.  829. 

B.  RESULTING  TRUSTS.  

1.  PUBCHA8*  MONEY  PAID  BY  ONB.  COITVHYANCB 
TO  ANOTHBB. 

a.  In  General—The  rule  is  well  settled,  that  when 
upon  a  purchase  of  property,  the  conveyance  of  the 
leffal  title  is  taken  in  the  name  of  one  person.  whil6 
the  consideration  is  paid  by  another,  the  parties 
beinff  strangers  to  each  other,  a  resulUnff  trust 
immediately  arises  from  the  transaction,  and  the 
person  named  as  arrantee  in  the  conveyance  is  a 
trustee  for  the  party  from  whom  the  consideration 
proceeded.  Bank  of  United  States  v.  Carrlnffton, 
7  Leiffh  566;  Sinclair  v.  Sinclair.  79  Va.  40;  Kane  v. 
0*Ck>nners.  78  Va.  76;  Parker  v.  Loffan,  82  Va.  876,  4 
S.  E.  Rep.  618;  Laws  v.  Law,  76  Va.  527;  Borstv. 
Nalle.  28  Gratt  428;  Donaffhe  v.  Tams,  81  Va.  182; 
Cox  V.  CJox,  96  Va.  178,  27  S.  E.  Rep.  884;  Gregory  v. 
Peoples,  80  Va.  856:  Brown  v.  Brown,  77  Va.  619; 
Chancellor  v,  Ashby,  2  Pat  &  H.  26;  Pumphry  v. 
Brown,  6  W.  Va.  107;  Hamilton  v.  Steele.  22  W.  Va. 
848;  McGlnnls  v.  Curry,  18  W.  Va.  29;  Murry  v. 
Sell.  23  W.  Va.  475;  Shaffer  v.  Petty.  80  W.  Va.  248, 
4  S.  E.  Rep.  278;  McClintock  v.  Lolsseau,  81  W.  Va. 
865,  8  S.  E.  Rep.  612  ;  Bright  v.  Knight,  85  W.  Va.  40, 
28  S.  E.  Rep.  63;  Deck  v.  Tabler,  41  W.  Va.  882.  28  S. 
E.  Rep.  721, 56  Am.  St  Rep.  887:  Currence  v.  Ward,  43 
W.  Va.  867,  27  S.  E.  Rep.  829:  Harris  v.  Elliott  45  W. 
Va.  245,  82  S.  E.  Rep.  176;  Cleavenffer  v.  Felton,  46  W. 
Va.  249,  88  S.  E.  Rep.  117:  Welnrlch  v.  Wolf.  24  W.  Va. 
199. 

This  rule  has  its  foundation  In  the  natural  pre- 
sumption that  he  who  supplies  the  purchase  money 
for  property  Intends  the  purchase  to  be  for  his  own 
benefit  and  not  for  another,  and  that  the  convey- 
ance in  the  name  of  another  Is  a  matter  of  con- 
venience and  arrangement  Ijetween  the  parties  for 
collateral  purposes.  This  rule  is  vindicated  by  the 
experience  of  mankind.  Cox  v.  Cox,  95  Va.  178.  27 
S.  E.  Rep.  834:  Borst  v.  Nalle.  28  Gratt  435:  Shaffer 
V.  Petty.  80  W.  Va.  248.  4  S.  E.  Rep.  278;  Harris  v. 
Elliott,  45  W.  Va.  245.  32  S.  E.  Rep.  176. 

Consideration  Paid  by  Two  or  More  Jointly.— And  a 
similar  rule  prevails  in  cases  where  the  considera- 
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tion  proceeds  from  two  or  more  persons  Jointly, 
and  the  conveyance  of  the  leffal  estate  Is  taken  In 
the  name  of  one  of  them  only:  in  such  case  a  re- 
BUltinff  trust  will  arise  in  favor  of  the  party  not 
named  in  the  conveyance,  in  proportion  to  the 
amount  of  the  consideration  which  they  respec- 
tively may  have  contributed.  Pumphry  v.  Brown, 
6  W.  Va.  107;  Smith  v.  Patton,  12  W.  Va.  Ml. 

Partners.— Thus,  where  two  partners  a^rree  by 
parol  or  otherwise  that  the  profits  of  the  firm  shall 
be  invested  in  real  estate  for  their  Joint  benefit, 
and  one  partner  receives  the  profits,  Invests  the 
same  in  real  estate,  and  takes  the  conveyance  in 
his  own  name  alone,  a  resaltinr  trust  arises  in  fa- 
vor of  the  other  partner  to  the  extent  of  his  interest 
in  the  funds  therein  Invested.  McCullyv.  McCuUy, 
78  Va.  180.    See  Dlffffs  v.  Brown,  78  Va.  »2. 

Rejttlting  Trust  an  Estate,  Not  ilerafy  a  lMn,—A 
resultinsr  trust,  arising  fiom  the  payment  by  a 
third  person,  a  stranger  to  the  rrantee,  of  a  whole 
or  part  of  the  purchase  money  of  land  conveyed  to 
another,  is  a  claim  to  the  whole  or  a  definite  por- 
tion of  the  land,  correspondiuff  to  the  portion  of 
the  purchase  money  paid  by  such  strang-er,  and  it 
is  not  an  interest  in  the  proceeds  of  the  land,  nor  a 
lien  upon  it  for  the  money  advanced  by  the  stranffer 
for  its  purchase,  nor  an  equity  or  rig'ht  to  have  the 
sum  of  money  advanced  by  the  stranger  for  its 
purchase  raised  out  of  it  or  upon  the  security  of  it 
Shaffer  v.  Petty,  80  W.  Va,  248,  4  S.  B.  Rep.  278. 

This  case  is  cited  and  approved  in  Harris  v.  Elliott, 
45  W.  Va.  24B,  88  S.  E.  Rep.  178. 

ft.  EJTect  of  Death  of  Nominal  Purcha$er.^AiiCL  a 
resultinff  trust  may  be  asserted  even  after  the 
death  of  the  nominal  purchaser.  Bank  of  United 
SUtes  V.  Carrinrton,  7  Leisrh  588. 

c.  Character  of  Contideration,— It  is  not  necessary 
that  the  strauffer  should  pay  the  purchase  price  in 
money  to  raise  a  resultlnff  trust  In  his  favor,  but  if 
he  pays  a  definite  amount  in  some  other  form,  as 
by  surrenderlDff  to  the  vendor  a  debt  due  from 
him,  or  in  any  other  manner,  this  will  be  sufficient 
Shaffer  v.  Petty.  90  W.  Va.  948,  4  S.  E.  Rep.  278.  See 
Seller  v.  Mohn,  87  W.  Va.  507.  16  S.  E.  Rep.  496. 

d.  PretumpOon  Sebuttable.—BvLt  the  presumption 
that  he  who  pays  the  purchase  money  for  property 
intended  to  own  It,  belnff  a  mere  matter  of  equita- 
ble presumption,  may  be  rebutted  by  facts  and 
circumstances  which  neffative  the  presumption. 
And  whatever  facts  appear  tending  to  prove  that 
the  nominal  purchaser  was  to  take  the  beneficial 
interest,  as  well  as  the  leffal  title,  negatives  the 
presumption.  Borst  v.  Nalle.  88  Oratt  428;  Harris 
V.   Elliott  45  W.  Va.  245, 82  S.  E.  Rep.  176. 

e.  Inhere  Trust  Is  Ejspress  Implications  Are  Ex- 
cluded.—It  must  be  carefully  observed,  however, 
that  a  resultinsr  trust  cannot  arise  where  there  is 
an  express  trust  declared  by  the  parties,  and  evi- 
denced by  a  written  declaration  of  such  express 
trust,  in  other  words,  where  a  trust  is  express, 
implications  are  thereby  excluded.  Coleman  v. 
Parran,  48  W.  Va.  787,  28  S.  E.  Rep.  769. 

Therefore,  in  accordance  with  the  rule  that  when 
a  trust  Is  express  Implications  are  excluded,  it  has 
been  held  that  a  resulting  trust  in  favor  of  heirs, 
by  reason  of  a  payment  from  the  separate  estate 
of  their  mother  of  the  purchase  price  of  property 
held  in  the  name  of  their  father,  cannot  arise  when 
they  aver  that  by  an  instrument  in  writing*  an 
express  trust  was  created  in  their  favor.  Coleman 
V.  Parran,  43  W.  Va.  738,  28  S.  E.  Rep.  769. 

2.   PUBCHABB  BY  AGENT  WITH  FUNDS  OF  PBXNCIPAL. 

—Where  an  asrent  acting  for  his  principal,  pur- 
chases land  and  takes  the  conveyance  in  his  own 
name,  but  pays  the  purchase  money  out  of  the 
funds  of  his  principal,  a  trust  results  In  favor  of 


the  latter,  which  will  be  enforced  in  a  court  of 
equity.  Wellford  v.  Chancellor,  56ratt  89:  Parker 
V.  Lofiran  Bros.,  82  Va.  376,  4  S.  E.  Rep.  618;  Jackson 
V.  Pleasanton,  95  Va.  654.  89  S.  E.  Rep.  d8a 

PorchaM  by  Affent  with  His  Own  Funds.— But  where 
a  man  merely  employs  another  person  by  parol, 
as  an  arent  to  buy  an  estate,  and  such  other  person 
buys  it  for  himself,  and  denies  the  trust  and  no- 
part  of  the  purchase  money  is  paid  by  the  principal,  and 
there  is  no  written  agreement,  he  cannot  compel 
the  affent  to  convey  the  estate  to  him,  as  that  would 
be  in  violation  of  the  statute  of  frauds,  and  of  the 
fundamental  principle  ffoverninff  resulting- trusts, 
namely,  ownership  and  payment  of  the  purchase 
money  by  one  when  the  title  is  taken  in  the  name 
of  another.  Nash  v.  Jones,  41  W.  Va.  769,  24  S.  E. 
Rep.  502. 

8.  Tof  B  or  Payment. 

In  Ocneral.— In  order  to  raise  a  resulting  trust 
from  the  payment  of  the  purchase  money,  it  is  ab> 
solutely  necessary  that  the  payment  or  advance  be 
made  by  the  beneficiary,  or  an  absolute  obllg-atlon 
be  assumed  by  him  as  a  part  of  the  original  transact 
tion,  at  or  before  the  time  of  the  conveyance,  for  au 
subsequent  payment  will  not  by  relation,  attach  a 
trust  to  the  original  purchase.  Murry  v.  Sell.  88  W. 
Va.  475:  Shaffer  v.  Petty.  80  W.  Va.  848,  4  S.  E.  Rep. 
278:  Briffht  v.  Kniffht  85  W.  Va.  40.  18  S.  E.  Rep.  6S: 
Smith  V.  Turley,  88  W.  Va.  14,  9  S.  E.  Rep.  4«:  Webl> 
v.  Bailey,  4\  W.  Va.  468.  28  S.  E.  Rep.  644:  Harris  v. 
Elliott  45  W.  Va.  845.  82  S.  E.  Rep.  176:  Currence  v. 
Ward,  43  W.  Va.  867.  87  S.  E«  Rep.  889:  Moore 
V.  Mustoe.  47  W.  Va.  549.  85  S.  E.  Rep.  871.  81  Am.  Su 
Rep.  812;  Armstrong  v.  Bailey.  43  W.  Va.  778,  28  S. 
E.  Rep.  767,  dlssentiuff  opinion  of  Bbannon.  J. ;  Mil- 
ler V.  Blose,  80  Oratt  744;  McDevitt  v.  Frantz,  85  Va. 
740,  8  S.  £.  Rep.  642;  Beecher  v.  Wilson,  84  Va.  818.  ft 
S.  E.  Rep.  809,  10  Am.  St  Rep.  888:  Stearall  ▼. 
Stearall,  90  Va.  78,  17  S.  E.  Rep.  756;  Moorman  v. 
Arthur,  90  Va.  465, 18  S.  E.  Rep.  869;  Jesser  v.  Armen> 
trout  100  Va.  666,  42  S.  E.  Rep.  681.  See  post,  this 
note.  "Purchase  by  Fiduciary  with  Trust  Funds." 

Therefore,  where  a  trustee  held  land  under  aa 
express  trust  for  a  married  woman,  it  was  decided 
that  no  trust  resulted  in  his  favor  by  his  advanclns^ 
money  to  her,  after  the  execution  of  the  convey- 
ance, to  discharffe  a  vendor's  lien  upon  the  land. 
Norrls  v.  Woods.  89  Va.  878.  17  S.  E.  Rep.  662. 

Limitation  of  Rule.— But  it  should  be  carefully  ob- 
served that  by  the  rule  Just  laid  down,  namely,  that 
payment  of  the  purchase  money  must  be  made  at  the 
time  of  the  purchase  In  order  to  create  a  resulting* 
trust  it  is  only  meant  that  the  trust  must  arise 
from  the  original  transaction,  and  at  the  time  it 
takes  place,  and  at  no  other  time.  Miller  v.  Miller, 
99  Va.  126.  87  S.  E.  Rep.  792. 

Therefore,  it  has  been  held  that  when  trust  funds 
are  invested  in  land  by  a  trustee  and  the  title  is 
taken  in  his  own  name,  an  implied  trust  will  be 
raised  in  favor  of  the  cestui  que  trust,  whether  such 
funds  were  paid  before,  at  the  time  of.  or  after  the 
purchase,  provided  they  are  paid  in  pursuance  of 
the  contract  of  purchase.  Webb  v.  Bailey.  41  W. 
Va.  468,  23  S.  E.  Rep.  644;  Marshall  v.  Hall,  42  W.  Va. 
641,  26  S.  E.  Rep.  300. 

Payment  after  Contract  Made,  bnt  before  Conveyance. 
—Some  of  the  cases  hold  that  where  one  enters 
into  an  executory  contract  for  the  purchase  of 
land,  and  afterwards,  but  before  the  title  Is  con- 
veyed to  him.  or  any  part  of  the  purchase  money  is 
paid,  he  agrees  with  another,  that  if  he  will  pay 
one-half  the  purchase  money,  he  shall  be  an  equal 
owner  in  the  land,  and  the  other  consents,  where- 
upon the  two  pay  the  purchase  money,  each  one> 
half  thereof,  and  the  leffal  title  is  conveyed  to  one 
of  them,  such  payment  by  the  stranirer  creates  a 
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resultinflr  trust  in  his  favor,  and  the  conyeyance  of 
the  leffal  title  to  the  other  makes  him  trustee  for 
one-half  of  the  land.  Heiskell  t.  Powell,  88  W.  Va. 
717;  Murry  v.  Sell,  28  W.  Va.  477;  Seller  v.  Mohn,  87 
W.  Va.  607, 1«  S.  E.  Rep.  496.  See  Weinrich  v.  Wolf. 
24  W.  Va.  899. 

Safnctoacy  of  Payment.— Moreover,  there  must  be 
an  actual  payment  from  a  man's  own  money,  or 
what  is  equivalent  to  payment  from  his  own  money, 
to  create  aresultinir  trust.  Woods  v.  Ward,  48  W. 
Va.  658.  87  S.  £.  Rep.  680. 

But  It  is  not  necessary  that  the  party  in  whose 
favor  the  trust  is  claimed,  should  actually  count 
out  and  pay  down  the  purchase  money  to  the  vendor, 
but  it  is  sufficient  if  the  money  or  its  equivalent 
is  furnished  to  the  party  paying  the  purchase 
money.  Seller  v.  Mohn,  87  W.  Va.  607, 16  S.  E.  Rep. 
496i 

4.  PUBCHASB    MONXT  PAID    BT  TKEBD    PBBSONS.— 

Where  real  estate,  purchased  with  money  contrib- 
uted by  third  persons,  is  by  their  direction  con- 
veyed by  the  ffrantor  to  trustees,  to  l>e  held  on  trust, 
and  after  the  property  has  been  used  in  accordance 
with  the  purposes  of  the  trust  for  many  years  the 
trust  is  declared  void,  the  property  does  not  revert 
to  the  ffrantor,  nor  can  the  rrantors  hold  it  for  their 
own  personal  use  and  benefit:  but  the  individuals 
who  contributed  the  purchase  money  are  entitled 
to  the  property  by  way  of  a  resulting  trust  Heis- 
kell  V.  Trout,  81  W.  Va.  810.  8  S.  E.  Rep.  6W. 

PKyneat  of  Coastderatlon  by  Paraots  for  Child.— In 
Steaffall  v.  Stea«rall.  90  Va.  78.  17  S.  E.  Rep.  756.  a 
father  buys  land  for  his  married  daughter  and  pays 
the  purchase  money,  but  her  husband,  by  collusion 
with  the  grantor,  has  the  title  conveyed  to  him. 
It  was  held  that  a  resulting  trust  arises  in  favor  of 
the  daughter  as  against  her  husband's  creditors, 
and  that  as  her  riffhts  were  fixed  at  the  time  of  the 
execution  of  the  deed  they  could  not  be  divested  by 
the  failure  of  her  father  to  take  positive  action 
afterwards. 

&  MOKKT  Advanced  as  a  Loan.— But  a  resulting 
trust  will  not  arise  in  favor  of  one  payinir  for  land 
conveyed  to  another  where  the  payment  is  only  a 
loan  to  that  other  person.  Harris  v.  Elliott,  45  W. 
Va.246,82S.  £.  Rep.  17& 

For  example,  a  trust  will  not  result  to  persons 
whose  money  has  been  used  in  payinir  off  part  of 
the  purchase  price  of  property,  where  such  money 
was  merely  loaned  to  the  purchaser  under  a  decree 
of  court.  McDevitt  v.  Frantz,  85  Va.  982,  9  S.  E.  Rep. 
882. 

6.  PABT  PATMBNT  of  PUBCHASB  MONBT. 

Ill  QenaraL— And  in  order  to  create  a  resulting 
trust  it  is  not  necessary  that  the  alleged  cestui  que  trust 
should  furnish  the  whole  of  the  purchase  money ; 
for  a  trust  results  in  favor  of  one  who  pays  only  a 
part  of  the  consideration  to  the  extent  of  his  pay- 
ment. But  the  amount  paid  must  be  certain,  for 
if  that  Is  unknown  or  uncertain  no  trust  will  be 
raised.  Kane  v.  0*Ck>nner8,  78  Va.  80 :  Sinclair  v. 
SiQclalr,  79  Va.  40  ;  Smith  v.  Proffit.  82  Va.  882,  1  S. 
E.  Rep.  67 ;  Miller  v.  Miller,  90  Va.  125.  87  S.  E.  Rep. 
798:  Seller  v.  Mohn.  97  W.  Va.  507,  16  S.  E.  Rep.  496; 
Currence  v.  Ward,  48  W.  Va.  867,  27  S.  E.  Rep.  329; 
Coleman  v.  Parran.  48  W.  Va.  7»7.  28  S.  E.  Rep.  769. 

In  Shaffer  v.  Fetty.  80  W.  Va.  248,  4  S.  E.  Rep.  278, 
it  was  said:  "Ever  since  the  case  of  Wray  v.  Steele, 
2  Ves.  &  B.  388,  it  has  been  held  that  when  land 
has  been  purchased,  and  a  part  of  the  purchase 
money  was  paid  by  a  third  person,  a  stranger  to  the 
ff  rantee,  there  was  prima  facie  a  resulting  trust  to 
the  extent  of  such  advancement  in  such  land  to 
such  stranger;  and  it  has  never  been  questioned 
in  this  country  but  that  the  payment  of  a  part  of 
the  purchase  money  by  a  strauffer  to  the  grantee 


will  create Dr<ma/ac<«  a  resulting  trust  to  the  extent 
of  such  payment." 

Where  land  is  purchased  and  paid  for  by  two 
persons,  and  the  conveyance  is  made  to  one  of  them 
only,  the  law  will  raise  a  resulting  trust  for  the 
benefit  of  the  other  to  the  extent  of  his  interest 
Smith  V.  Patton.  12  W.  Va.  541. 

When  one  party  pays  all  or  part  of  the  purchase 
money  for  land,  and  the  title  is  taken  in  the  name 
of  another,  a  resulting  trust  arises  in  favor  of  the 
party  payinir  as  to  the  whole  land  or  pro  tanto. 
Cleavensrer  v.  Pelton,  46  W.  Va.  249.  88  S.  E.  Rep.  117, 
ciUnff  Currence  v.  Ward,  48  W.  Va.  867,  27  S.  E.  Rep. 
889. 

BUI  Demurrable.— And  in  a  suit  to  establish  a  re- 
sulting trust  the  bill  may  be  demurred  to.  If  it 
fails  to  state  what  portion  of  the  entire  purchase 
money  of  the  land  was  paid  by  the  plaintiff,  who  Is 
seekln^r  to  set  up  such  resultlnff  trust  Shaffer  v. 
Fetty,  80  W.  Va.  848,  4  S.  E.  Rep.  278. 

0.  Rule  as  to  Aliquot  PaW.— Moreover,  the  portion 
paid  need  not  be  an  aliquot  part  of  .the  whole  pur- 
chase money,  so  it  is  clearly  shown  what  that  part 
payment  was.  His  interest  in  the  land  must  be 
cerUln.  Currence  v.  Ward.  48  W.  Va.  867,  27  S.  E. 
Rep.  829;  Miller  v.  Miller,  99  Va.  125,  87  S.  E.  Rep.  792. 

Incurrence  V.  Ward,  supra,  it  was  said:  "Forty- 
nine  is  3ust  as  well  a  certain  fraction  of  one  hun- 
dred as  is  fifty." 

7.  ADVANCBMBNTS. 

a.  In  General— Where  one  person  furnishes 
money  with  which  to  purchase  property  and  the 
conveyance  is  taken  in  the  name  of  another,  a  re- 
sultinar  trust  does  not  arise,  if  there  was  a  lesral  or 
moral  obligation  on  the  part  of  the  payer  to  pro- 
vide for  the  grantee,  as  husband  for  wife,  or  par- 
ent for  child;  In  such  case  there  arises  the 
contrary  presumption  of  a  gift  or  advancement  for 
the  benefit  of  the  grantee.  But  as  we  shall  see 
further  on,  this  presumption  is,  in  every  case,  re- 
buttable. Deck  V.  Tabler,  41 W.  Va.  832,  28  S.  E.  Rep. 
721,  56  Am.  St  Rep.  887;  opinion  of  Gbbbn,  J.,  in 
Shaffer  V.  Fetty.  80  W.  Va.  848.  4  S.  E.  Rep.  884;  Harris 
V.  Elliott  46  W.  Va.  845,  88  S.  E.  Rep.  176;  Steaffall  v. 
Stea^all.  90  Va.  78, 17  S.  E.  Rep.  766. 

At  What  Time  Intention  Determined.— And  when  it 
once  appears  that  no  resultinff  trust  was  intended 
at  the  time,  but  that  a  l>eneflt  for  a  relative  was 
desiirned.  the  party  cannot  afterwards  recant  his 
ffenerosity  and  plead  a  trust;  for  even  if  the  donee 
were  afterwards  to  admit  such  trust  orally  or  in 
writing,  the  court  would  not  enforce  it  without 
fresh  consideration  of  value.  Harris  v.  Elliott  46 
W.  Va,  846.  33  S.  E.  Rep.  176. 

6.  Payment  by  Husband,  Conveyance  to  Wife.— It  has 
been  held  repeatedly  that  where  the  consideration 
for  land  Is  paid  by  the  husband,  and  the  convey- 
ance Is  taken  In  the  name  of  his  wife,  the  presump- 
tion is  that  the  purchase  was  designed  as  a  gift  or 
advancement  by  him  to  his  wife,  and  no  trust  re- 
sults In  favor  of  the  husband.  Irvine  v.  Greever, 
32  Gratt  411;  Hamilton  v.  Steele,  22  W.  Va.  848; 
Lockhard  v.  Beckley,  10  W.  Va.  87;  Deck  v.  Tabler, 
41  W.  Va.  888. 28  S.  E.  Rep.  721,  56  Am.  St  Rep.  837. 

Rebutting  Presnmptlon.— But  this  presumption  of 
a  gift  or  advancement  in  favor  of  the  wife  where 
the  consideration  for  land  is  paid  by  the  husband 
and  the  conveyance  Is  made  to  the  wife.  Is  one  of 
fact  as  to  Intention,  and  not  of  law,  and  hence  may 
be  rebutted  by  competent  evidence  of  any  kind, 
written  or  verbal,  direct  or  circumstantial,  show- 
inff  that  the  husband  intended  the  purchase  for  his 
own  benefit  exclusively.  Irvine  v.  Greever.  38 
Gratt  411;  McGlnnis  v.  Curry.  13  W.  Va.  29;  Hamil- 
ton v.  Steele,  28  W.  Va.  854;  Deck  v.  Tabler.  41  W. 
Va.  838,  88  S.  £.  Rep.  621,  56  Am.  St  Rep.  837. 
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Declarations  and  AdmUslons  of  Hiuband.— It  sboald 
be  observed,  however,  that  evidence  to  defeat  the 
presamptioQ  of  an  advancement  to  the  wife  and 
establish  a  resulting-  trust  in  favor  of  the  husband, 
must  consist  of  matters  subsuntially  contempora- 
neous with  the  purchase  or  conveyance,  so  as  to 
form  a  part  of  the  same  transaction.  Accordlnffly 
it  has  been  held,  that  the  acts  and  declarations  of 
the  husband  which  accompany  the  transaction  so 
as  to  be  a  part  of  the  r«9  oMtce,  are  admissible  to 
show  his  intention  In  making  the  gift  or  settlement, 
and  to  raise  a  resulting  trust  in  his  favor,  but  his 
subsequent  declarations  are  inadmissible.  Deck  v. 
Tabler,  41  W.  Va.  882,  28  S.  E.  Rep.  721,  66  Am.  St 
Rep.  887. 

e.  PavmetU  by  Wife,  Convevanes  to  ffutband.— On  the 
other  hand,  when  a  husband  purchases  property 
with  his  wife's  money,  and  takes  the  deed  In  his 
own  name,  a  resulting'  trust  is  raised  in  her  favor, 
unless  It  Is  shown  that  she  intended  the  money  as  a 
ffift  or  loan  to  her  husband,  the  establishment  of 
which  fact  devolves  on  the  husband  or  those  claim- 
ing under  him.  Berry  v.  Wledman.  40  W.  Va.  86,  20 
S.  E.  Rep.  817,  52  Am.  St  Rep.  866;  Skaffffs  v.  Mann, 
46  W.  Va.  209.  38  S.  E.  Rep.  Iia 

Rebutting  Presumption.— But  in  this,  as  in  every 
other,  instance,  the  presumption  of  a  resulting'  trust 
in  favor  of  the  wife  where  property  is  purchased 
with  her  money  and  the  conveyance  taken  to  her 
husband,  may  be  rebutted,  as  by  showluff  that  the 
money  with  which  the  property  was  purchased  was 
a  gift  from  the  wife  to  the  husband.  McQinnis  v. 
Curry.  18  W.  Va.  29. 

Oeclnrntions  of  Hosbnnd.— It  was  held  in  Jesser  v. 
Armentrout  100  Va.  666.  42  S.  E.  Rep.  681,  that  dec- 
larations by  a  husband,  made  lonff  after  a  purchase 
of  land,  that  it  was  the  property  of  his  wife,  and 
paid  for  with  her  money,  and  evidence  that  from 
the  way  the  husband  spoke  of  it  the  witness  thought 
the  land  was  the  property  of  the  wife,  were  insuffi- 
cient to  establish  a  resulting  trust  by  parol  In  favor 
of  the  wife. 

Purchajeby  Husband  with  Separate  Estate  of  Wife. 
—Where  a  husband  purchases  land  with  the  sepa- 
rate estate  of  his  wife,  and  without  her  knowledg'e 
or  consent  takes  the  title  in  his  own  name,  a  result- 
ing trust  arises  in  favor  of  the  wife,  which  will  be 
enforced  by  a  court  of  equity.  But  the  evidence  to 
establish  such  fact  must  be  clear  and  explicit  es- 
pecially where  the  trust  is  sought  to  be  enforced 
affainst  the  husband's  creditors.  Standard  Mer- 
cantile Ck).  V.  Ellis.  48  W.  Va.  809,  37  S.  E.  Rep.  603; 
Smith  V.  Turley,  32  W.  Va.  14,  9  S.  E.  Rep.  46.  Com- 
pare Throckmorton  v.  Throckmorton.  91  Va.  42, 22  S. 
E.  Rep.  162. 

Estoppel.— But  the  wife  will  not  be  estopped  from 
setting  up  the  trust  by  permittlnar  the  learal  title  to 
remain  In  her  husband's  name,  unless  It  appears 
that  credit  was  knowiug-ly  extended  to  the  husband 
upon  the  faith  of  his  apparent  ownership.  Stan- 
dard Mercantile  Oo.  v.  Ellis,  48  W.  Va.  809,  37  S.  E. 
Rep.  593. 

Gift  of  Separate  Estate  by  Wife  to  Husband.— of 
course,  no  trust  results  in  favor  of  the  wife,  even 
though  the  land  was  purchased  with  her  separate 
estate,  if  it  appears  that  she  g'ave  such  estate  to  her 
husband,  which  she  has  a  perfect  right  to  do.  But 
the  burden  of  proof  Is  on  the  husband  to  show  she 
intended  a  gift  to  him.  McQinnis  v.  Curry,  18  W. 
Va.  29;  Berry  v.  Wledman,  40  W.  Va.  86,  20  S.  E.  Rep. 
817.  See  Crumrine  v.  Crumrlne,  60  W.  Va.  226,  40  S. 
E.  Rep.  341. 

Purchase  with  Wife's  Personalty  to  Wblcta  Husband 
Is  Entitled  by  Virtue  of  Marital  Riff hU.— At  common 
law  the  husband  became  the  absolute  owner  of  all 
the  estate  of  his  wife  which  he  had  in  his  possession 


by  virtue  of  his  marital  rights,  therefore,  where  a 
husband  purchased  land  with  his  wife's  money, 
prior  to  the  married  woman's  act,  taklnff  the  title 
in  his  own  name,  and  such  money  was  not  her  equi- 
table separate  estate,  this  is  practically  a  purchase 
with  his  own  money,  and  consequently  no  trust  re- 
sults in  favor  of  the  wife.  Hannon  v.  Hounihan.  86 
Va.  429,  12  S.  E.  Rep.  157:  Grayson  v.  Georffe,  85  Va. 
906,  9S.  E.  Rep.  IS;  Jesser  v.  Armentrout.  100  Va. 
666,  42  S.  E.  Rep.  681. 

d.  Payment  by  Parent,  Conveyance  to  Child.— Further- 
more it  is  settled  law,  that  when  the  consideration 
for  land  Is  paid  by  a  parent  and  the  conveyance  is 
made  to  the  child,  the  presumption  is  that  the  pur- 
chase was  intended  to  be  a  ffif t  or  advancement  to 
the  child,  and  no  trust  results  in  favor  of  the  parent 
LfOrentz  v.  Lorentz,  14  W.  Va.  809;  McClinvock  v. 
Lioisseau,  81  W.  Va.  866, 8  S.  E.  Rep.  613;  SteagraU  v. 
Steaffall,  90  Va.  75,  17  S.  E.  Rep.  766. 

Rebttttlns  Presumption.— But  as  this  rule  Is  based 
on  presumptions  of  fact  as  to  intention,  and  not  of 
law.  extrinsic  evidence,  either  written  or  verbal,  is 
admissible  on  behalf  of  the  parent  paying  the  con- 
sideration, to  rebut  the  presumption  of  an  advance- 
ment or  gift  provided  such  evidence  consists  of 
matters  substantially  contemporaneous  with  the 
purchase  or  conveyance,  so  as  to  be  fairly  connected 
with  the  transaction.  McGlintock  v.  Loisseau.  31 
W.  Va.  865,  8  S.  £.  Rep.  612. 

Where  a  son  holding  the  leffal  title  to  land  in 
trust  for  his  mother  exchanffes  it  with  her  consent, 
for  other  lands  and  takes  the  deed  in  his  own  name, 
it  was  decided  that  he  holds  such  other  lands  on  an 
implied  trust  for  the  use  of  his  mother.  Francis  v. 
Cllne,  96  Va.  201,  31  S.  E.  Rep.  10. 

For  example,  in  Beverly  v.  Beverly,  88  Va.  915.  14- 
S.  E.  Rep.  768,  a  father,  anticlpatinir  a  sale  of  h  is- 
land to  satisfy  ajudirment  lien,  arranges  i\'ith  his 
son  that  he  should,  as  his  agrent,  buy  in  the  land  at 
the  sale,  and  when  the  purchase  money  should  be 
all  paid,  and  the  lien  of  the  judgment  discharged, 
that  the  land  should  belong  to  all  his  children,  re- 
serviuff  a  mill  as  a  support  for  himself  and  his  wife 
during-  their  lives.  The  son  purchases  the  land,  and 
takes  the  conveyance  in  his  own  name,  but  the  fa- 
ther pays  the  purchase  money.  It  was  held  that 
the  son  holds  the  leg-al  title  as  trustee  for  his  fa- 
ther. 

Fraudulent  Conveyance  by  Father.— In  one  case  a 
father  purchased  real  estate  and  hac  it  conveyed 
to  his  son  by  an  absolute  deed.  In  a  suit  in  equity 
by  the  heirs,  after  the  father's  death,  to  set  up  a 
resulting'  trust  in  their  favor,  it  was  held  that 
they  could  not  be  permitted  to  show  that  the  con- 
veyance to  the  son  was  made  for  a  fraudulent 
purpose  by  the  father,  in  order  to  rebut  the  pre- 
sumption that  it  was  an  advancement  or  gift  to 
the  son.  McClintock  v.  Loisseau.  31  W.  Va.  865.  8 
S.  E.  Rep.  612. 

e.  Purchase  by  One  in  Loco  Parentis.— In  some 
cases,  where  the  person  paying'  the  purchase 
money  stands  in  loco  parentis  to  the  one  in  whose 
name  the  conveyance  is  made.  It  has  been  held 
that  no  resulting  trust  would  arise,  but  that  it 
would  be  regarded  as  a  srif t  to  the  grantee.  Miller 
V.  Blose,  80  Gratt  744:  Steagrall  v.  Steasrall.  90  W. 
Va.  76,  17  S.  E.  Rep.  756;  Harris  v.  Elliott  46  W. 
Va.  245,  82  S.  E.  Rep.  176. 

Uncle  and  Nephew.— In  Harris  v.  Elliott  45  W. 
Va.  245,  82  S.  £.  Rep.  176,  the  nominal  purchaser 
was  only  a  nephew  to  the  party  paying  the  pur- 
chase money,  but  it  was  held  that  althoug'h  such 
relationship  alone  would  not  repel  a  resulting 
trust  in  favor  of  the  uncle,  as  would  the  relation- 
ship of  husband  and  wife,  or  parent  and  child, 
yet  under  the  circumstances    in  the    particular 
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case,  the    relationship  of   uncle  and  nephew  did 
negative  a  trust  in  fayor  of  the  uncle. 

Pather-in-Uiw  and  5oii4n-L«w.— And  where  a 
father-in-law  paid  the  purchase  money  for  a 
tract  of  land,  and  the  title  was  taken  in  name  of 
the  son-in-law,  it  was  held  that  there  was  no  re- 
sulting^ trust  In  favor  of  the  wife  of  the  son-in-law, 
«o  as  to  defeat  the  claims  of  the  son-in-law's  cred- 
itors. Miller  y.  Blose.  90  Oratt.  744.  See  Steaffall 
T.  Stea^all,  90  Va.  73, 17  S.  E.  Rep.  766. 

Qrandfatber  and  Orandchlld.— The  presumption 
that  the  advancement  of  the  purchase  money  was 
Intended  as  a  gift,  is  not  confined  to  the  case 
where  the  person  makinir  the  advancement  was 
under  lesral  obligations  to  support  the  other  party. 
For  example,  a  grandparent  Is  under  no  leg-al 
obligation  to  support  a  grandchild,  especially 
where  its  father  is  living,  yet  the  more  recent 
JBnglish  cases  lay  it  down  that  if  a  grandparent 
advances  the  purchase  money,  and  the  convey- 
ance is  taken  in  the  name  of  the  grandchild,  the 
presumption  Is  that  it  was  intended  as  a  gift,  and 
no  resulting  trust  arises  in  favor  of  the  grand- 
parent, even  though  the  father  is  living.  Mc- 
Ginnis  v.  Curry,  18  W.  Va,  64. 

8.  Admissibilitt  of  Parol  Evidbnck.— It  is  well 
settled  that  parol  evidence  may  be  received  to 
establish  resulting  trusts  which  arise  from  an 
implication  of  law.  where  the  purchase  money  is 
paid  by  one  and  the  title  Is  taken  in  another, 
because  trusts  of  this  character  are  unaffected 
by  the  statute  of  frauds.  See  foot-note  to  Bank 
of  United  States  V.  Carrington.  7  Leigh  566;  mono- 
mraphic  note  on  "Evidence"  appended  to  Lee  v. 
Tapscott,  2  Wash.  276;  Bright  v.  Knight  86  W.  Va. 
40.  13  S.  E.  Rep.  62;  Seller  v.  Mohn.  87  W.  Va.  507. 
1«  S.  E.  Rep.  496;  Murry  v.  Sell,  28  W.  Va.  475: 
Borst  V.  Nalle.  28  Oratt  483;  Miller  v.  Blose,  80 
Oratt  744;  Kane  v.  0*Ck}nners,  78  Va.  76;  Parker 
V.  Logan  Bros..  82  Va.  376,  4  S.  £.  Rep.  613;  Francis 
V.  CUne,  96  Va.  201.  81  S.  E.  Rep.  10. 

And  in  Virginia  It  has  been  decided  that  parol 
evidence  may  likewise  be  received  to  establish 
express  trusts;  the  court  being  of  opinion  that 
the  statute  of  frauds  has  no  application  either 
to  express  or  implied  trusts.  Walraven  v.  Lock,  2 
Pat.  &  H.  547;  Hubbard  v.  Goodwin.  8  Leigh  606. 

Likewise  most  of  the  cases  in  West  Virginia  an- 
nounce the  same  rule.  Currence  v.  Ward,  43  W.  Va, 
367.  27  S.  E.  Rep.  329;  Potts  v.  Fitch,  47  W.  Va.  63,  84 
S.  E.  Rep.  969;  Hamilton  v.  McKInney  (W.  Va.),  43 
S.  E.  Rep.  82.  But  see  Bright  v.  I^nlght  85  W.  Va. 
40,  13  S.  E.  Rep.  63,  in  which  case  it  was  held  that 
the  rule  was  confined  to  resulting  trusts. 

Character  of  evidence.— The  courts,  however,  have 
"been  very  cautious  in  the  reception  of  mere  parol 
evidence  to  set  up  a  resulting  trust  against  the  let- 
ter of  a  deed,  and  require  that  the  evidence  to  estab- 
lish such  a  claim  should  be  clear  and  unquestionable, 
or  such  as  to  leave  no  doubt  as  to  the  character  of 
the  transaction,  especially  after  a  long  lapse  of 
time.  Bank  of  United  States  v.  Carrington,  7 
Leigh  580;  Phelps  v.  Seely.  22  Gratt  573;  Miller  v. 
Blose.  80  Gratt  744;  Donaghe  v.  Tarns,  81  Va.  132; 
Parker  v.  Logan  Bros.,  82  Va.  376,  4  S.  E.  Rep.  613; 
Woodward  v.  Slbert  82  Va.  441 ;  Throckmorton  v. 
Throckmorton,  91  Va.  42,  22  S.  E.  Rep.  162;  Moorman 
v.  Arthur,  90  Va.  455.  18  S.  E.  Rep.  869;  Page  v. 
Lindsay,  86  Va.  169. 9  S.  £.  Rep.  993;  Smith  v.  Pat- 
ton,  12  W.  Va.  541 ;  Troll  v.  Carter,  15  W.  Va.  567 
<in  this  case  the  court  said  the  evidence  must 
be  full,  clear,  and  satisfactory) ;  Smith  v.  Turlej , 
2S  W.  Va.  14,  9  S.  E.  Rep.  46;  Bright  v.  Knight,  35  W. 
Va.  40.  13  S.  E.  Rep.  68;  Armstrong  v.  Bailey,  48  W. 
Va.  778.  28  S.  E.  Rep.  766. 
The  general  rule  is  well  settled  that  to  establish 


a  resulting  trust  by  parol  testimony,  to  override  a 
deed  absolute  on  its  face,  the  property  must  be 
described  with  particularity  In  the  pleadings,  and 
the  evidence  must  be  clear,  full  and  satisfactory, 
and  must  correspond  with  the  allegations.  Leath  v. 
Watson,  89  Va.  722,  17  S.  E.  Rep.  4. 

In  order  that  a  resulting  trust  may  arise  in  favor 
of  a  party  claiming  to  be  the  cestui  aue  trust,  against 
the  grantee  in  a  clear  fee-simple  deed  of  convey- 
ance, he  must  not  only  state  his  case  in  his  bill 
clearly  and  with  particularity  as  to  when,  how,  and 
with  what  he  paid  the  purchase  money,  but  the 
case  stated  must  be  supported  by  full,  clear,  and 
convincing  proof.    Donaghe  v.  Tams,  81  Va.  182. 

In  Jennings  v.  Shacklett.  80  Gratt  765,  an  attempt 
was  made  to  enforce  a  resulting  trust  resting  on 
parol  evidence,  thirty-three  years  after  the  transac- 
tion by  which  it  was  alleged  to  have  been  raised. 
Tbe  alleged  cestui  aue  trust  was  in  possession  of  the 
premises  to  the  time  of  her  death,  which  occurred 
five  years  before  the  commencement  of  the  action. 
Neither  she  nor  her  heirs  made  any  attempt  to  set 
up  the  trust  until  creditors  of  the  alienee  under- 
took to  subject  the  land  to  the  payment  of  his  debts. 
It  was  held,  that  the  delay  was  not  a  bar  to  the  set- 
ting up  of  the  trust  but  that  owing  to  the  great 
lapse  of  time,  the  testimony  to  establish  the  trust 
must  be  such  as  to  leave  no  doubt  as  to  the  char- 
acter of  the  transaction. 

In  Woods  v.  Ward,  48  W.  Va.  652,  87  S.  E.  Rep.  520, 
a  third  party  verbally  agreed  with  the  defendant, 
against  whom  a  judgment  for  the  recovery  of  land 
had  been  rendered,  that  he  would  pay  one-half  the 
costs  of  the  appeal  in  consideration  of  receiving 
one-half  of  the  benefit  derived  by  the  defendant 
therefrom.  It  was  held  that  such  agreement  was 
insufficient  to  establish  a  trust  in  the  land  in  favor 
of  such  third  party,  as  it  was  within  the  statute  of 
frauds. 

9.  Dbclabations  and  Admissions.— Evidence  of 
the  grantee's  declarations  in  favor  of  a  resulting 
trust  offered  when  not  susceptible  of  contradiction, 
must  be  taken  with  allowance.  Donaghe  v.  Tams. 
81  Va.  132.  See  also,  Phelps  v.  Seely,  22  Gratt  589, 
where  it  was  said  that  vague  and  indefinite  decla- 
rations and  admissions,  long  after  the  fact  have 
always  been  regarded  as  unsatisfactory  and  insuffi- 
cient 

10.  PUBCHASB  BY  FiDUCIABY  WITH  TRUST  FUNDS.— 

Where  property  is  purchased  by  a  fiduciary  with 
assets  of  the  trust  estate,  and  the  title  is  taken  In 
his  own  name,  a  trust  results  in  favor  of  the  per- 
sons entitled  to  the  funds  so  used.  Webb  v.  Bailey, 
41  W.  Va.  463, 23  S.  E.  Rep.  644;  Warwick  v.  Warwick, 
31  Gratt  70:  Fisher  v.  Morgan,  82  Va.  417:  Moorman 
v.  Arthur,  90  Va.  456,  18  S.  E.  Rep.  889;  Marshall  v. 
Hall.  42  W.  Va.  641,  26  S.  E.  Rep.  300. 

Thus,  if  a  widow  executrix  purchase  slaves  for 
the  estate  of  her  husband,  by  his  direction,  with 
money  left  by  him  for  that  purpose,  but  afterwards 
holds  them  as  her  own,  and  applies  their  profits  to 
her  own  use,  she  Is  to  be  considered  a  trustee  for 
the  benefit  of  his  estate,  and  responsible  in  equity 
to  his  legatees.  So,  also,  if  she  marry  again,  her 
second  husband,  holding  and  using  the  slaves  and 
their  profits,  is  in  like  manner  responsible.  Red- 
wood V.  Rlddlck,  4  Munf.  222. 

And  when  a  father  receives  funds  in  trust  for  bis 
children,  and  invests  them  in  real  estate  for  their 
benefit  although  he  takes  the  title  In  his  own  name, 
he  thereby  creates  an  express  trust  in  their  behalf, 
which  a  court  of  equity  will  enforce.  Crumrine  v. 
Crumrine,  50  W.  Va.  226,  40  S.  E.  Rep.  841. 

This  doctrine  also  applies  where  a  person  stand- 
ing in  a  fiduciary  relation  makes  use  of  his  position 
to  purchase  an  interest  in  the  trust  property  with 
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Ills  own  funds,  as  a  reversion,  a  Junior  or  a  senior 
mortfirare,  or  other  interest  from  a  tliird  person,  or 
If  he  purchase  other  property  so  immediately  con- 
nected with  the  trust  estate,  and  the  independent 
ownership  of  which  would  seriously  affect  the  use 
and  value  of  the  trust  property,  he  cannot  retain 
the  same  for  his  own  benefit,  but  he  must  hold  it 
upon  a  resulting*  trust  for  his  beneficiary.  Morgan 
V.  Fisher.  82  Va.  422. 

Where  an  administrator  converted  his  intestate's 
personalty  into  real  estate,  it  was  held  that  a  trust 
resulted  therein  for  the  benefit  of  the  widow  and 
children  of  the  decedent,  as  if  there  had  been  no 
conversion,  and  did  not  result  for  the  benefit  of 
the  administrator,  or  the  creditors  of  the  estate; 
but  the  creditors  may,  through  a  court  of  equity, 
subject  the  real  estate  to  the  payment  of  their 
debts,  if  the  personalty  was  liable  therefor.  Moor- 
man V.  Arthur,  90  Va.  46&,  18  S.  E.  Rep.  809. 

But  if  a  ffuardlan  purchases  a  tract  of  land  with 
her  own  money  and  on  her  own  credit,  and  takes 
the  deed  in  her  own  name,  the  mere  fact  that  she 
satisfies  the  unpaid  purchase  money  out  of  the 
g-uardianship  funds,  which  afterwards  come  into 
her  hands,  cannot  create  a  resulting  trust  in  favor 
of  her  wards.  Myers  v.  Myers,  47  W.  Va.  487,  85  S.  E. 
Rep.  868. 

Time  of  Payment— And  to  create  a  resulting  trust 
In  favor  of  a  ward  in  a  tract  of  land  purchased  by 
his  firuardian.  the  trust  funds  must  either  have  been 
paid  at  the  time  of,  or  entered  into  the  consider- 
ation of  the  contract  of  purchase,  thoug'h  after- 
wards paid.  Myers  v.  Myers,  47  W.  Va.  487,  8S  S.  E. 
Rep.  868. 

But  in  Webb  v.  Bailey,  41  W.  Va.  4«8.  28  S.  B.  Rep. 
644,  it  was  held  that  an  implied  trust  will  be  raised 
in  favor  of  a  cestui  que  trust  when  trust  funds  are 
invested  in  land  by  a  trustee  and  the  title  is  taken 
in  his  own  name,  whether  such  funds  were  paid 
before,  at  the  time  of,  or  after  the  purchase,  if  only 
they  were  paid  in  pursuance  of  the  contract  of 
purchase. 

Bvidenoe.— In  order  to  raise  an  implied  trust  In 
favor  of  the  cestui  que  trust  where  a  fiduciary  pur- 
chases land  in  his  own  name  with  trust  funds,  the 
evidence  must  clearly  establish  that  the  purchase 
was  made  with  trust  funds.  Webb  v.  Bailey,  41  W. 
Va.  468,  28  S.  E.  Rep.  644:  Moorman  v.  Arthur,  90  Va. 
455,  18  S.  E.  Rep.  869. 

11.  RBsiriiTiNO  Trust  in  favor  of  an  Amen.— 
Where  an  alien  purchases  real  estate  in  the  name 
of  a  trustee,  for  the  purpose  of  evading  the  law 
which  prohibits  an  alien  to  hold  lands,  upon  an 
express  and  declared  or  a  secret  trust,  to  be  per- 
mitted to  take  and  receive  the  rents  and  profits, 
tbis  Is  such  a  trust  as  will  pass  to  the  state,  to  be 
enforced  at  its  instance  and  in  its  favor.  Hubbard 
V.  Goodwin.  8  Leigh  614. 

12.  Resttltino  Trust  in  Favor  of  a  Charitt.— 
There  is  no  such  thiufir  as  a  resulting  trust  with 
respect  to  a  charity.  Clark  v.  Oliver,  91  Va.  421, 22  S. 
E.  Rep.  175. 

C.  CONSTRUCTIVE  TRUSTS.-Property  obtained 
by  one  through  the  fraudulent  practices  of  a  third 
person  will  be  held  by  him  under  a  constructive 
trust  for  the  person  defrauded,  though  the  person 
receiving  the  benefit  is  innocent  of  collusion.  Or, 
in  other  words,  where  one  party  has  acquired  the 
lesral  title  to  property  to  which  another  has  a  better 
riffht.  a  court  of  equity  will  convert  him  into  a 
trustee  for  the  true  owner,  and  compel  him  to  con- 
vey the  lesral  title.  Dickel  v.  Smith,  S8  W.  Va.  636, 
18  S.  E.  Rep.  721:  Skaggs  v.  Mann,  46  W.  Va.  209,  88 
S.  E.  Rep.  110:  Davis  v.  Settle,  48  W.  Va.  17,  26  S.  E. 
Rep.  557.    See  Virgrinia  Coal  &,  Iron  Co.  v.  Kelly,  93 


Va.  882,  94  S.  E.  Rep.  1080:  Bailey  v.  Calfee.  49  W.  Va. 
680.  89  S.  E.  Rep.  64& 

For  example,  where  the  committee  of  an  insane 
married  woman  filed  a  petition  for  the  purpose  of 
selling-  her  real  estate  for  debts  with  which  It  was 
not  chargreable.  it  was  held  that  a  decree  ordering- 
a  sale  is  void,  and  a  purchaser  of  the  property  under 
such  void  decree,  who  is  a  party  to  the  petition,  will 
be  presumed  to  have  full  knowledge  of  the  fraud 
vitiating-  his  title,  and  is  a  trustee  of  the  property 
for  the  benefit  of  the  married  woman.  Dickel  v. 
Smith,  88  W.  Va.  685,  18  S.  E.  Rep.  721. 

So.  also,  an  assignment  by  an  administrator  xx> 
his  individual  creditor  of  choses  in  action  belong- 
in?  to  the  estate  of  his  intestate,  in  consideration 
of  which  the  creditor  assiirned  to  the  sureties  of 
the  administrator  a  bond  of  the  administrator  for 
the  same  amount,  amply  secured,  is  such  dealing- 
with  the  assets  of  the  estate  by  the  creditor  of  the 
administrator,  there  beinff  no  actual  fraud,  as  will 
raise  an  implied  or  constructive  trust  on  the  part 
of  the  creditor.    Morris  v.  Duke,  2  Pat  &  H.  462. 

In  Bennett  v.  Harper.  86  W.  Va.  546, 15  S.  E.  Rep. 
148.  a  testator  devised  a  farm  of  600  acres  to  the 
complainant,  one  of  his  dang-hters,  which  farm  he 
had  previously  «rlven  to  the  husband  of  another  of 
his  dauffhters  by  voluntary  deed:  the  husband 
having,  durinflr  the  life  of  the  testator,  been  made 
aware  of  the  contents  of  his  will,  and  that.  In 
order  for  it  to  be  effective  to  bestow  any  benefit 
upon  the  plaintiff,  it  would  be  necessary  for  him  to 
surrender  the  former  voluntary  donation,  and  that 
the  will  was  made  upon  that  condition.  It  was  held 
that  the  husband,  having-  assented  to  such  condition, 
or  haviuff  lain  by  and  acquiesced  without  objectioa 
or  remonstrance,  thereby  securiuff  to  himself  and 
wife  the  whole  property  designed  by  the  testator  to 
be  divided  between  his  two  daughters,  this  conduct 
was  such  as  to  render  him  a  trustee  for  the  com- 
plainant to  the  extent  of  the  interest  she  would  have 
taken  under  her  father's  wilL 

In  Potts  V.  Fitch,  47  W.  Va.  68,  84  S.  E.  Rep.  960,  the 
defendant  entered  into  an  ag-reement  with  several 
others  to  secure  a  certain  oil  lease,  all  to  share 
equally  In  the  expenses  and  profits.  The  defendant  . 
took  the  lease  In  his  own  name,  and.  before  assign- 
ing- to  the  others  interested  their  respective  shares, 
learned  that  a  valuable  oil  well  had  been  drilled 
near  by.  He  then  falsely  represented  that  he  had 
assigned  one-half  of  the  lease  held  to  a  certain  one 
of  the  parties,  acd  thereby  induced  another  to  re- 
ceive one-eifiThth  Instead  of  the  one-fourth,  to  whicli 
he  was  entitled.  The  party  received  the  one-eightb. 
under  protest,  and  paid  for  it  It  was  held,  that 
the  arrangement  created  an  express  trust  under 
which  the  party  agrfirrieved  could  recover  the 
additional  one-eig-hth  interest  from  the  defendant. 

Wbere  a  tract  of  land  was  owned  by  husband  and 
wife,  the  same  beinsr  part  of  a  larirer  tract,  she 
ownins  as  her  separate  estate  four-ninths,  and  be 
two-ninths,  and  she  Joined  with  him  in  the  execution 
of  a  deed  of  trust  on  the  entire  six-ninths  to  secure 
the  payment  of  a  debt  owiuff  by  her  husband,  and 
dies  before  the  debt  falls  due,  leaving  children, 
and  when  the  trustee  proceeds  to  sell  the  entire 
six-ninths  conveyed  to  him,  if  collusion  is  shown 
between  him  and  the  husband,  and  it  appears  that 
the  sale  is  made  only  for  the  purpose  of  conferrinsr 
title  on  him,  equity  will  consider  and  treat  him  as 
a  trustee  for  the  children,  who  inherited  the 
four-ninths  subject  to  the  trust  as  to  that  four- 
ninths.  Jones  V.  Thorn,  45  W.  Va.  186,  82  S.  E.  Rep. 
178. 

Where  a  rightful  trustee  turns  over  to  a  wron«^- 
ful  trustee  the  trust  funds,  and  afterwards.  In 
exchange  for  such  funds,  conveys  to  such  wrongrf  u.1 
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trustee,  in  bis  own  name,  a  tract  of  land,  such  land 
will  be  deemed  to  be  held  In  lieu  of  the  trust  fund 
for  the  benefit  of  the  cestui  que  trust.  Webb  r. 
Bailey,  41  W.  Va.  468,  28  S.  £.  Rep.  644. 

But  where  A.  who  had  neither  title  to  nor  posses- 
sion or  control  of  the  property  of  a  debtor,  at  the 
request  of  the  debtor,  assumed  ownership  of  and 
conveyed  the  property  to  a  trustee  for  the  benefit 
of  the  wife  and  children  of  the  debtor,  to  defeat 
the  judgment  creditors  of  the  debtor,  it  was  held 
that  the  mere  misrepresentation  in  the  deed  as 
to  the  ownership  of  the  property,  does  not  make  A. 
liable  in  equity  for  the  value  of  the  property  as 
constructive  trustee  for  the  creditors,  though  he 
would  have  been  so  liable  if  he  had  acquired  the 
possession  or  control  of  the  property.  Boiling* 
V.  Harrison,  8  Pat.  A  H.  582. 

Where  a  co-tenant  permits  the  common  property 
to  be  sold  for  taxes,  and  directly  or  indirectly 
secures  the  title  in  his  own  name,  he  will  be  held 
to  be  a  trustee  holdinfir  the  legal  title  for  their 
mutual  benefit  Parker  v.  Brast,  46  W.  Va.  809,  82 
S.  £.  Rep.  S60. 

1.  PuBOHASE  AT  Judicial  Saul— If  one  purchases 
a  piece  of  land  at  a  judicial  sale  and  takes  the  deed 
in  his  own  name,  under  a  parol  agreement  with 
another  that  it  is  for  his  benefit,  and  that  he  may 
within  a  reasonable  time,  by  paying  a  certain  sum, 
become  entitled  to  the  land,  a  trust  is  raised  in 
favor  of  the  latter.  Walraven  v.  Lock,  2  Pal.  A  H. 
M7. 

A.  purchased  a  tract  of  land  at  a  Judicial  sale, 
ostensibly  for  himself,  but  really  in  behalf  of  B., 
who  was  ultimately  to  pay  the  purchase  money  and 
tlien  direct  a  conveyance  to  himself.  A  decree  had 
been  rendered  in  another  suit  ag-ainst  B.,  as  exec- 
utor for  C,  and  satisfied  by  D.,  his  surety. 
Thereupon  D.  sought  to  subject  the  land  as  B.*s 
property  to  the  lien  of  the  decree,  and  the  whole 
tract  was  ordered  to  be-  sold.  It  was  held  that  A., 
baviufiT  been  cruilty  of  a  fraud,  could  not  claim  a 
resulting  trust  in  the  land  by  way  of  security  for 
any  money  paid  by  him  for  B.  on  the  pretended 
and  fraudulent  purchase.  Almond  v.  Wilson,  75 
Va.   618. 

But  where  one  before  a  Judicial  sale  agrees  to 
buy  in  the  land  in  his  name  for  the  benefit  of  the 
debtor,  the  debtor  to  pay  the  purchase  money,  and 
keep  the  land,  this  is  an  express  trust,  enforceable 
in  equity,  and  a  second  sale  under  a  decree,  and  a 
purchase  by  the  same  purchaser,  will  not  defeat 
the  trust.  Currence  v.  Ward,  48  W.  Va.  867,  27  S. 
E.  Rep.  329. 

D.  STATUTE  OP  LIMITATIONS  AND  LACHES. 
—Implied,  resulting,  and  constructive  trusts  come 
under  the  statute  of  limitations,  and  the  statute 
beflrins  to  run  from  the  time  the  wrong"  was  com- 
mitted by  which  the  person  becomes  chargeable 
as  trustee  by  implication.  Rankin  v.  Bradford,  1 
Leig'h  168;  Saum  v.  Ck>ffelt,  79  Va.  510:  Sheppards  v. 
Turpin,  8  GratL  878;  Gapen  v.  Gapeu,  41  W.  Va.  422, 
23  S.  E.  Rep.  679;  Beecher  v.  Foster,  61  W.  Va.  606, 
42  S.  E.  Rep.  647.  Compare  Webb  v.  Bailey.  41  W. 
Va.  468.  28S.  E.  Rep.  644:  Heiskell  v.  Powell,  28  W. 
Va.  717. 

Lsches.— Moreover,  courts  will  not  enforce  a  re- 
sulting trust  after  a  ffreat  lapse  of  time,  or  laches 
on  the  part  of  the  supposed  cestui  qus  trust,  espe- 
cially when  it  appears  that  the  supposed  nominal 
purchaser  has  occupied  and  enjoyed  the  estate. 
Puscy  V.  Gardner,  21  W.  Va.  470;  Smith  v.  Turlcy, 
28  W.  Va.  14.9  S.  E.  Rep.  46;  Berry  v.  Wiedman,  40  W. 
Va.  80.  20  S.  E.  Rep.  817. 

A  court  of  equity  will  not  enforce  an  Implied  or 
constructive  trust,  after  the  lapse  of  twenty  years 
from  the  time  the  transaction  became  known,  or 


miffht  by  the  exercise  of  proper  diliirence,  have 
become  known  to  the  cestui  que  trust.  Morris  v. 
Duke.  2  Pat.  A  H.  462. 

It  was  held  in  Woods  v.  Stephenson,  48  W.  Va. 
149, 27  S.  E.  Rep.  809,  that  where  a  period  of  forty 
years  had  been  allowed  to  elapse  since  an  alleged 
resulting  trust  was  created,  and  the  plaintiffs  and 
those  under  whom  they  claim  have  not  had  that 
actual,  notorious,  and  exclusive  possession  which 
would  entiUe  them  to  specific  performance,  a  court 
of  equity  will  refuse  relief  as  airainst  one  who 
denies  such  resulting-  trust,  and  relies  on  the  bar 
of  laches. 

But  it  was  held  in  Berry  v.  Wiedman.  40  W.  Va. 
86.  20  S.  E.  Rep.  817,  62  Am.  St  Rep.  866.  that  a  wife 
is  not  precluded  after  the  death  of  her  husband., 
from  maintaining-  a  suit  to  enforce  a  resultiuff 
trust  in  her  favor  to  lands  purchased  with  her 
moneys,  by  the  fact  that  the  purchase  was  made* 
and  the  conveyance  taken,  twenty -five  years  before 
his  death,  if  they,  durlufir  all  that  time,  lived  upon 
the  land  as  their  common  home,  and  he  also  ad- 
mitted her  ownership  thereof. 


Dawney  v.  Wright  and  Others. 

In  the  Fall  Vacation.  1807. 
Appeal  —  Interlocutory      Decrees  —  Vacation.*  —  The 

Judffe  in  vacation  cannot  errant  appeals  from  in- 
terlocutory decrees. 

The  decree  in  this  case,  pronounced  at  the 
last  term,  was  interlocutory  ;  and  now  Mr. 
Botts,  counsel  for  the  defendants,  applied  to 
the  Chancellor,  at  his  chamber,  for  an 
appeal. 
•    By  the  Chancellor.    The  59th  section  of 

the  act  concerning  the  High  Court  of 
13        Chancery, (a)    regulating  appeals  *in 

vacation,  expressly  authorises  the 
Judge  to  grant  them,  under  certain  circum- 
stances ;  and  until  the  act  of  1797,(b)  appeals 
were  not  granted  upon  interlocutory  decrees ; 
and  then,  by  the  terms  of  that  act,  not  by 
the  Judge  in  vacation,  but  by  the  Court.  By 
the  act  of  1806,  ch.  23,  sect.  2,(c)  no  appeals 
shall  be  granted  hereafter  until  a  final  decree, 
unless  the  Court  (not  the  Judge)  shall  think 
it  necessary  to  prevent  a  change  of  property : 
— and  it  is  clear,  that  a  power  given  to  the 
Court  is  not  necessarily  given  to  the  Judge 
in  vacation.  It  is  equally  so,  that  he  can 
have  no  other  power  in  vacation  than  what 
is  given  him  by  law.  Since,  therefore,  in 
the  case  of  final  decrees,  the  Judge  in  vaca- 
tion is  authorised  to  grant  appeals  ;  and,  in 
case  of  interlocutory  decrees,  the  Court  may, 
to  prevent  a  change  of  property  ;  it  is  deemed 
a  clear  case,  that  the  Judge  cannot,  in  vaca- 
tion, grant  an  appeal  from  an  interlocutory 
decree. 
Appeal  denied. 

Chisholm  v.  Anthony. 
In  the  Fall  Vacation.  1807. 
Equity  Practice— Service  of  Writ  oo  Wroo^  Person— 
Wafver  of  ObJectlon.t— If ,  by  a  mistake  of  the  sher- 


*Appeal8— loterlocutory  Decrees— Vacatloo.— Judges 
of  the  courts  of  chancery  cannot  ffrant  appeals 
from  an  interlocutory  decree  in  vacation.  William 
and  Mary  Ck)llefire  v.  Hodsrsou,  2  Hen.  &  M.  557.  See 
monofirraphic  note  on  ''Appeal  and  Error'*  appended 
to  Hill  V.  Salem,  etc., Turnpike  Co..  1  Rob.  983;  mon- 
ographic note  on  "Decrees"  appended  to  Evans  v. 
SpurfiTln,  11  Gratt.  615. 

(a)  Rev.  Code,  1  vol.  p.  08. 

(b)  Ibid.  p.  875.  ch.  223,  sect.  I. 

(c)  Sess.  Acts,  p.  14. 

tThe  principal  case  Is  cited  in  Lee  v.  Baird,  4  Hen. 
&  M.  454,  and  distinguished. 
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iff,  a  writ  be  seryed  on  a  wron?  person:  but  sucli 
person  makes  no  defence  at  law;  suffers  judgment 
to  go  affainst  him  by  default;  execution  having 
Issued,  fflves  a  forttacomlng-  boud:  and.  after- 
wards, delays  tbe  plaintiff  by  appeallncr  from  a 
Judgment  on  that  bond;  he  Is  not  entitled  toreUef 
in  equity. 

The  bill  in  this  case  was  broug'ht  to  be 
relieved  against  a  judgment  at  law  obtained 
under  these  circumstances  :  David  Chisholm 
the  elder  gave  his  note  payable  to  Anthony 
for  upwards  of  $100,  on  which  a  suit  was 
brought  in  the  County  Court  of  Henrico. 
The  sheriflF,  supposing  the  writ  to  be  against 
David  Chisholm,  junior,  executed  it  upon 
him  :  he  made  no  defence,  and  a  judgment 
was  obtained  by  default  against  him  ;  an 
execution  issued,  and  a  forthcoming  bond 
was  given,  by  him  and  one  of  his  brothers  ; 
upon  which  likewise  a  judgment  was  ob- 
tained. An  appeal  was  taken  to  the 
District  Court,  where  the  judgment 
14  was  ^affirmed  ;  and  from  that  Court  to 
the  Court  of  Appeals,  where  that  judg- 
ment of  affirmance  was  itself  affirmed. 

The  testimony  did  not  vary  the  case  ;  and, 
at  the  September  Term,  1806,  this  Court 
dissolved  the  injunction,  and,  in  March,  1807, 
dismissed  the  bill  with  costs  upon  a  hearing. 

The  Chancellor  was  not  applied  to  for  an 
appeal,  which  (as  he  has  since  informed  the 
Reporters)  he  would  have  refused.  An  appli- 
cation was  therefore  made  to  the  Judges  of 
the  Court  of  Appeals,  in  vacation,  who  unan- 
imously refused  it. 


Kenner  v.  Herd. 

In  the  Fall  Vacation,  1807. 

Bonds— Side  for  Less  Than  Nominal  Value-Validlty.«— 

A  bond  may  be  sold  for  much  less  than  its  nominal 
amount  and  such  sale  will  be  enforced  in  a  court 
of  equity,  as  well  as  in  a  court  of  law,  if  no  fraud 
or  usury  appear  in  the  transaction. 

The  bill  in  this  case  was  brought  for  relief 
against  a  judgment  at  law  for  1361.  lOs. 
and  costs,  under  these  circumstances :  Bur- 
gess Ball  had  a  judgment  against  Kenner 
for  3001.  with  interest  from  1st  February, 
1782,  and  costs,  (subject  to  a  credit  of  1651. 
Ss.)  upon  which  an  execution  was  issued, 
which  came  into  the  hands  of  Hord,  as 
deputy  sheriff,  who  seised  certain  goods  and 
chattels  to  satisfy  it.  Kenner  then  agreed, 
that  if  Hord  would  himself  advance  the 
money  to  discharge  the  execution,  he  would 
assign  to  him  two  bonds,  one  on  Henry 
Micow  for  2151.  specie,  and  the  other  on 
William  P.  Quarles  for  3191.  military  certifi- 
cates, with  interest  from  16th  May,  1786. 
Hord  accordingly  paid  off  the  execution,  and 
took  an  assignment  of  the  bonds.  He 
received  the  amount  due  from  Micow ;  and 
brought  suit  against  Quarles,  and  recovered 
a  judgment  for  841.  10s.  8d.  the  value  of  the 
certificates,  and  costs  ;  upon  which  he  sued 
out  an  execution,  which  being  returned  *'no 
effects,"  he  brought  suit  against  Kenner  as 
assignor  of  the  bond,  and.  upon  the  general 
issue,  recovered  the  judgment  first  above 
mentioned. 

The  bill  stated  that   Hord,  the  defendant 
in  equity,  had  taken  advantage  of  the  com- 


•Usury.— The  principal  case  Is  cited  In  the  dissents 
\ng  opinion  of  Coalteb,  J.,  In  Watkins  v.  Taylor,  2 
MuDf.  436.  488,  440;  footnote  to  Bank  v.  Stribllnff,  7 
Lieiffh  28.  See  monographic  note  on  "Usury*'  ap- 
pended to  Coffman  v.  Miller,  26  Gratt  608. 


plainant's  distresses,  and  thereby 
15  'obtained  the  bonds,  which  were  for  a 
much  larger  sum  than  he  paid  in  dis- 
charge of  the  execution  ;  and  that  he  might 
have  made  the  money  out  of  Quarles  by  due 
diligence. 

The  defendant  in  his  answer  denied  his 
having  taken  any  unfair  advantage ;  but 
admitted  that  he  fairly  purchased  the  bonds 
for  less  than  their  nominal  value  ;  and  in- 
sisted, that  the  plaintiff's  defence  having 
been  properly  at  law,  he  ought  now  to  have 
the  benefit  of  his  judgment. 

The  affidavits  filed,  stated,  that  after  the 
assignment  of  the  bonds,  the  plaintiff  in- 
sisted that  the  defendant  had  received  them 
without  recourse ;  which  he  denied ;  that 
Quarles  had  considerable  property  in  posses- 
sion in  the  year  1786 ;  and  that  the  plaintiff 
was  not  defended  at  law  upon  the  ground  of 
laches  in  the  defendant  to  pursue  Quarles; 
and  a  complete  copy  of  the  proceedings  at 
law  was  filed.  At  the  last  May  Term,  the 
injunction  was  dissolved ;  and,  at  the  last 
September  Term,  the  bill  was  dismissed. 

In  the  fall  vacation,  the  plaintiff  applied  to 
the  Chancellor  at  his  chamber,  for  an  appeal, 
which  he  refused  for  these  reasons :  1.  That 
the  subject  had  been,  or  might  have  been 
fairly  settled  by  the  proper  tribunal,  at  law  ; 
and,  2.  If  it  was  not,  yet  the  plaintiff  should 
not  be  relieved  against  his  own  contract, 
(though  it  may  have  been  a  hard  one,)  since 
nothing  like  fraud  attends  it;  as  it  is  sup- 
posed that  bonds,  as  well  as  horses,  may  be 
sold,  for  a  stipulated  value,  and  such  sales 
enforced,  in  a  court  of  equity,  as  well  as  in  a 
court  of  law,  when  not  a  usurious  trait 
appears  in  the  transaction. 

The  plaintiff  was  not  satisfied  with  this 
denial;  but  applied  for  an  appeal  to  the 
Judges  of  the  Supreme  Court,  who  unani- 
mously refused  it. 


16        'Anderson  and  Thurmond  v.  Ellington 
and  Others. 

Fall  Vacation,  1807. 

Appeals*— Dtsanlssion  of  Bill  of  InlunctioBt— Failure  to 
Show  Cause  at  Next  Term.— An  appeal  ouffht  not  to 
be  allowed  from  a  dismission  of  a  bill  of  injunc- 
tion under  the  act  of  assembly,  the  injunction 
havinff  been  dissolved,  and  no  cause  shewn, 
asrainst  such  dismission  at  the  next  term. 

Same— Same— What  Complainant  Must  Do  to  BatKle 
Htm  to  an  Appeal —In  such  case,  if  the  complain- 
ant wishes  to  appeal,  he  should  carry  on  his  suit, 
in  the  usual  course  of  the  Court,  to  a  final  hear- 
ing, and  it  seems,  that  his  intention  to  appeal, 
declared  by  his  counsel,  would  be  sufflcient  to 
prevent  the  dismission,  and  authorise  his  carry- 
ing on  the  suit  If  he  fails  to  do  this  at  the  time 
of  the  clsmission.  he  may  move  at  the  next  term, 
upon  notice  to  the  adverse  party,  to  set  it  aside, 
when  it  may  be  done,  if  it  appear  reasonable. 

This  was  a  dissolved  injunction  which  had 
been  dismissed  last  term  under  the  act  of 
assembly  ;  and  now  Mr.  Williams,  counsel 
for  the  plaintiffs,  applied  to  the  Chancellor, 
at  his  chamber,  for  an  appeal. 

By  the  Chancellor.  By  the  act  of  assem- 
bly (a)  it  is  declared,  that  in  all  cases  here- 
after, where  any  injunction  shall  be  wholly 
dissolved,    the    bill     of    the      complainant 


*  Appeals.— See  monographic  no^  on  "Appeal  and 
Error"  appended  to  Hill  v.  Salem,  etc..  CJo..  I  Rob.  26SL 

tinlunctlons.— See  monoffraphit  note  on  "Injunc- 
tions" appended  to  Clay  tor  v.  Anthony.  16  Oratt  618. 

(a)  Sess.  Acts  of  1808,  p.  88,  Rev.  Code.  2  voL  ch.  88, 
sect  8,  p.  29. 
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shall  stand  dismissed  of  course,  with 
costs,  unless  sufficient  cause  is  shewn, 
aizrainst  such  dismission,  at  the  next  term, 
where  the  same  shall  be  in  the  District 
Courts  of  Chancery.  In  this  case  no  cause 
was  shewn,  and  the  bill  was,  of  course, 
dismissed  under  the  law ;  the  clear  and 
obvious  intention  of  which  was,  to  keep  the 
docket  of  the  Court  clear  of  such  cases,  without 
takinf^  up  the  time  of  the  Court  to  examine 
them  a  second  time,  unless,  at  the  next  term, 
the  plaintifip,  t>eing  dissatisfied  with  the 
dissolution,  could  shew  cause  to  the  contrary  : 
but,  as  no  cause  was  shewn  in  this  case,  it 
was  presumed  the  plaintiffs  were  satisfied, 
and  meant  to  abandon  the  prosecution  of 
their  suit :  the  defendants  had  a  right  so  to 
consider  it :  and  now  to  allow  the  plaintiffs 
an  appeal  would  be  to  allow  them  a  possible 
advantage  from  their  own  neglect,  to  the 
injury,  possibly,  of  the  defendants,  and 
against  the  obvious  intention  of  the  legisla- 
ture. The  case  has  not  been  examined  since 
the  injunction  was  dissolved  :  the  plaintiffs 
may  have  taken  new  testimony  ;  and  they 
may  have  filed   it ;  and  yet  failed  to  shew 

cause  against  the  dismission,  with  a 
17        view  to  an  appeal,  the  granting  *which, 

under  such  circumstances,  would  be  to 
deprive  the  defendants  of  an  equal  chance  to 
put  themselves  in  a  better  condition  for  an 
appellate  Court,  whose  decision  may  be  given 
upon  a  new  view  of  the  case,  not  decided  upon 
toy  the  Court  of  Chancery.  The  Chancellor  is 
not  to  be  understood  as  saying,  that  such  has 
been  the  conduct  of  the  plaintiffs  in  this  case  ; 
tout  that  to  allow  appeals  in  such  cases,  would 
toe  to  adopt  a  rule,  which  might  subject  him 
to  such  impositions,  and  which  he  should 
carefully  avoid.  If  then  a  party,  whose 
injunction  has  been  dissolved,  means  to 
appeal,  let  him  carry  on  his  suit,  in  the  usual 
course  of  the  Court,  to  a  final  hearing,  when 
it  will  be  the  duty  of  the  Court  to  examine 
the  record  again,  which  is  never  done  in  a 
dismission  under  the  act. 

Appeal  denied : — but  the  plaintiffs  may 
move,  at  the  next  term,  upon  notice  to 
the  adverse  party,  to  set  aside  the  dismission, 
when  it  may,  or  may  not  be  done,  as  the 
case  may  be. 


Claiborne  and 


Dangerfield  and  Others  v. 
Others. 

February  Term,  1806. 

Chancery  Practice— Answer— Not  Responsive  to  Al- 
leffstlon  of  BUI— Effect*— Where  the  answer  Is  not 
responsive  to  a  material  allegation  of  the  bill,  the 
plaintiff  may  except  to  it  as  insufficient,  or  may 
move  to  have  that  part  of  the  bill  taken  for  con- 
fessed, and  an  order  of  Court  to  that  effect  served 
on  the  defendant:  bot,  if  he  does  neither,  he  shall 
not.  on  the  trial,  avail  himself  of  any  implied  ad- 
mission by  the  defendant 

On  the  argument  of  this  case,  it  was  con- 
tended, on  behalf  of  the  plaintiffs,  that  the 
answer  was  not  responsive  to  all  the  mate- 


*Eqttlty  i^ractlce— Answer— Not  Responsive  to  Alle- 
irntion  of  BUI— Bffect.— AlleraUons  of  a  bill,  which 
are  not  responded  to  by  the  answer  are  not  to  be 
taken  as  admitted.  Clinch  River  Mineral  Co.  v. 
Harrison,  91  Va.  181.  21  S.  E.  Rep.  eflO,  citing  Danger- 
Heldv.  Claiborne,  2  ffen.  <£  M.  17.  The  principal  case  is 
stlso  cited  for  this  proposition  in  Richardson  v. 
Donehoo,  16  W.  Va.  706;  Cropper  v.  Burtons,  5  Leisrh 
426:  foot-note  to  Manpin  v.  Whitlnff,  1  Call  224;  Robin- 
son V.  Cathcart.  20  Fed.  Cas.  990. 

See  moDOffraphic  note  on  "Answers  in  Equity 
Pleading*'  appended  to  Tate  ▼.  Vance,  27  Gratt.  571. 


rial  allegations  of  the  bill ;  and  that  those 
allegations,  not  answered,  should  be  con- 
sidered as  admitted  by  the  defendants. 

PER  CURIAM.  This  case  was  brought  on 
in  the  usual  way ;  upon  bill,  answer  of  some  of 
the  defendants,  general  replication,  and  pub- 
lication of  depositions :  and  the  question 
now  to  be  settled  is  an  important  one 
18-  in  practice.  It  *is  whether  allegations 
contained  in  the  bill,  not  answered, 
shall  be  considered  as  admitted,  or  must  be 
proved  by  the  plaintiffs.  The  plaintiffs 
might  have  excepted  to  the  answer  as  in- 
sufficient; or  they  might  have  filed  a  spe- 
cial replication,  and  have  put  in  issue  those 
parts  of  the  bill  to  which  the  answer  was 
responsive ;  and  this  would  not  have  been 
an  admission  of  any  other  part.  But  they 
have  filed  a  general  replication,  the  effect  of 
which,  in  this  case,  is  the  same  with  that  of 
a  special  replication,  where  the  answer  is 
fully  responsive  to  the  whole  bill ;  for  the 
replication,  though  general,  and  averring 
the  whole  bill  to  be  true,  and  denying  the 
matters  in  the  answer,  only  puts  those 
matters  in  issue ;  so  that  the  allegations  of 
the  bill,  not  answered,  but  only  averred  to 
be  true  by  the  general  replication,  remain  to 
be  proved  by  the  plaintiffs,  agreeably  to  the 
effect  of  their  replication,  or  to  be  admitted 
by  the  defendants.  And  have  they  admitted 
any  thing  ?  If  they  have,  where  is  the  ev- 
idence of  such  admission  ?  To  allow  a  plain- 
tiff to  say  that  so  much  of  his  own  bill,  not 
answered,  is  admitted,  would  be  to  allow  him 
an  advantage  for  not  excepting  to  the  an- 
swer, and  thereby  to  surprise  the  defendant 
on  the  trial. 

The  rule  in  future  will  be  understood  as 
settled ;  that,  where  the  answer  is  not 
responsive  to  a  material  allegation  of  the 
bill,  the  plaintiff  may  except  to  it  as  insuffi- 
cient, or  may  move  to  have  that  part  of  the  bill 
taken  for  confessed ;  but  if  he  does  neither, 
he  shall  not,  on  the  trial,  avail  himself  of 
any  implied  admission  by  the  defendant : 
for,  where  the  defendant  does  not  answer  at 
all,  the  plaintiff  cannot  take  his  bill  for 
confessed,  without  an  order  of  Court  to  that 
effect,  and  having  it  served  upon  the  defend- 
ant ;  and  this  is  the  only  evidence  of  his 
admission.  Of  course,  if  this  mode  of  pro- 
ceeding, as  to  the  confession  of  the  whole 
bill,  be  correct,  it  must  be  equally  correct  as 
to  the  confession  of  any  part.'' 


19 


*Thonnp8on  and  Veitch  v.  Strode. 

Thursday,  June  S,  1806. 


Chancery  Practice— Answer  to  Part  of  Bill— Effect.*— 

In  this  case  the  bill  havinsr  been  taken  as  con- 
fessed, and  a  decree  nisi  returned  served,  an 
answer  controvertinfir  a  part  of  the  plaintiff's 
claim,  and  not  denyin^r  the  residue,  was  received 
as  an  answer  to  part  only:  and  a  decree  absolute 
was  entered  for  the  residue. 

The  suit,  in  this  case,  was  brought  to  fore- 
close a  mortgage.  The  bill  had  been  taken 
as  confessed,  and  the  nisi  decree  returned 
served ;   and    now    Mr.    Williams,   for  the 


*Cbsncery  Practice- Answer  to  Part  of  BUI— Effect. 

—The  principal  case  is  cited  on  this  question  In 
/oo^»o<«  to  Maupin  V.  Whltlnfir,  1  Call  224:  Robinson 
V.  Cathcart,  20  Fed.  Cas.  990.  See  foot-note  to  Dan- 
irerfleld  v.  Claiborne.  2  Hen.  &  M.  17;  monoRrapbic 
note  on  "Answers  in  Equity  Pleadinsr"  appended  to- 
Tate  v.  Vance,  27  Gratt.  571. 
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defendant,  moved  to  set  aside  the  decree,  and 
to  file  the  answer. 

Mr.  Botts,  for  the  plaintiff,  objected  to  the 
motion,  on  the  ground  that  the  answer  con- 
troverted only  a  part  of  the  sum  claimed  on 
the  mortsrage ;  and  asked  a  decree  for  so 
much  as  was  not  denied  by  the  answer  to  be 
due. 

PER  CURIAM.  Suppose  the  answer  ad- 
mitted the  whole  sum  claimed,  to  be  due ;  it 
would  not  be  received  as  shewing  any  cause 
against  the  decree,  which  would,  of  course, 
be  made  absolute.  Upon  the  same  principle, 
whatever  is  not  controverted  by  the  answer 
may  now  be  decreed  in  part ;  and  so  much 
as  is  controverted  of  the  decree,  nisi,  will  be 
set  aside ;  the  answer  t>eing  received  for  that 
purpose  only. 

The  defendant  prayed  an  appeal,  which 
the  court  refused  ;  the  decree  of  foreclosure, 
though  absolute,  t>eing  interlocutory  only,  (a) 


Sarah  (a  woman  of  colour)  v.  Henry. 

Thursday.  June  S.  1808. 
5ttlt    for  Preedon-Usblllty  of    Defendsnt   for  Bx- 
peiuef    of    Keeping  Sieves    durini;     Pendency    of 

5uit.«— Where  a  neffro  or  mulatto,  claiming 
freedom,  obtains  an  inJunctloD.  to  prevent  bis 
or  ber  beinff  carried  out  of  the  commouwealtb, 
before  tbe  controversy  Is  decided;  tbe  Court 
will  order  tbe  plaintiff  to  be  kept  and  maiu- 
tained  by  its  officer,  duriuff  tbe  controversy; 
unless  tbe  defendant  will  give  bond  and  security 
for  blsor  herfortbcomlnff,  wbicb,  If  be  falls  to 
do,  be  vdll  be  answerable  to  tbe  officer  for  tbe 
plaintiff's  expenses,  notwithstanding  tbe  suit 
should  be  decided  in  his  favour. 

The  plaintiff  obtained  an  injunction  to 
restrain  the  defendant  from  carrying  her 
out  of  the  commonwealth,  asserting:  her 
right  to  freedom,  and  that  the  evidence  of 
that  right  could  be-  obtained  in  the 
20  county  of  Accomac.  She  was  *ordered 
to  be  kept  by  the  serjeant  of  the  city 
of  Richmond,  unless  the  defendant  would 
give  bond  and  security  for  her  forthcoming. 
This  he  failed  to  do,  and,  having  filed  his 
answer,  moved  to  dissolve  the  injunction. 

PER  CURIAM.  The  answer  and  the  record 
of  Accomac  County  Court  clearly  shew  that 
the  plaintiff  has  mistaken  her  case.  It  has 
already  been  decided  at  law,  and  there  is  no 
case  made  for  the  interference  of  this  Court. 
The  injunction  must  be  dissolved. 

The  next  question  was  between  the  ser- 
jeant and  the  defendant  about  the  expense  of 
maintaining  the  plaintiff ;  and  the  Court 
held,  clearly,  that  the  defendant  was  bound 
for  her  expenses,  as  he  might  have  retained 
her  in  his  possession,  upon  complying  with 
the  conditions  of  tbe  order,  and  avoided  any 
expense. 

Mr.  Wickham  then  stated  that  he  was  not 
concerned  in  this  case ;  but  that  a  similar 
case  had  been  so  settled  in  the  Court  of 
Appeals  against  one  of  his  clients. 


Banks  v.  Anderson  and  Others. 

Friday,  June  3,  1808. 

Chencery  Practice— Correction  of  Errors    of    Inferior 


(a)  See  Rev.  Code.  1  vol.  p.  375.  ch.  233,  sect  1,  and 
2  vol.  p.  129,  ch.  103,  sect.  2. 
•5uit  for  Preedom— Expense  of  Keeping  Slaves  during 

3u1t.— Where  nefirroes  sue  in  forma  pauperis  for  their 
freedom,  the  person  who  claims  property  in  them, 
refusinfir  to  give  bond  and  security  for  their  forth- 
cominsr  to  answer  the  Judgment  of  the  court,  as 
required  by  law,  must  bear  the  expense  of  keeping 
them.  Rizey  v.  Fauquier  Justices.  8  Leigh  818,  cit- 
ing Sarah  v.  Henry,  2  Hen.  dk  M,  19. 


Conrt-Orlglnal  Suit.*— The  superior  court  of  chan- 
cery cannot  correct  errors  in  a  decree  of  an  In- 
ferior court,  by  an  original  suit:  although  In  that 
way  it  may  Impeach  such  a  decree  for  fraud :  and. 
under  peculiar  circumstances,  would  lend  its  aid 
to  carry  a  decree  of  an  Inferior  court  into  effect. 
Same— interlocutory  Decrees— How  Corrected. t— A  bill 
of  review  ought  not  to  be  granted  to  an  interloc- 
utory decree;  but,  if  such  decree  be  erroneous, 
it  may  be  corrected  by  motion,  or  petition  to  tbe 
court. 

Anderson  broug^ht  suit  in  the  Hustings 
Court  of  the  city  of  Richmond,  agfainst 
Banks,  to  foreclose  a  mortg-age,  and  obtained 
a  decree  for  a  sale,  which  was  made ;  but 
the  commissioners  had  not  returned  their 
report  when  Banks  obtained  leave,  in  that 
Court,  to  file  a  bill  of  review.  He  then 
instituted  this  suit  against  Anderson  and 
others,  to  set  aside  the  sale  of  the  falling 
garden,  which  had  been  made  under  a  deed 
of  trust ;  to  correct  the  errors  of  the  Hus- 
tings Court  in  the  decree  aforesaid ;  and  for 
a  certiorari  to  remove  the  record  thereof  into 
this  court ; — which  was  awarded. 

PER  CURIAM.  It  is  not  competent  to  this 
Court  to  correct  the  erro'rs  in  a  decree  of 
an  inferior  Court,  by  an  original 
21  *^suit ;  although  in  that  way  it  may 
impeach  a  decree  of  an  inferior  Court 
for  fraud  ;  and,  under  peculiar  circumstances, 
would  lend  its  aid  to  carry  a  decree  of  an  in- 
ferior Court  into  efiPect.  The  Hustings  Court 
should  not  have  received  the  bill  of  review, 
as  the  decree  was  interlocutory.  And  as  the 
sale  of  the  falling  garden  appears  to  have 
been  fairly  made  in  all  respects,  this  suit  will 
be  dismissed  with  costs,  as  well  as  the  bill  of 
review ;  which  will  leave  the  suit  removed 
hither  by  certiorari  open  to  be  proceeded  in 
upon  the  interlocutory  decree,  as  the  parties 
may  think  proper  ;  for  the  error  in  that,  if 
any,  can  be  corrected  by  motion  or  petition 
to  the  Court. 


Hipkins  v.  Bernard,  Executor  of    Hipkins, 
and  Others. 

Wednesday,  June  16, 1806. 


t— An  executor  is  not  en- 
titled to  commissions  for  delivering  bonds,  pay- 
able to  his  testator,  to  tbe  legatees:  nor  for 
turning  such  bonds  into  mortgages,  and  deliver- 
ing the  mortgages. 

One  of  the  principal  questions  in  this  case 
was  whether  the  defendant,  Bernard,  should 
be  allowed  a  commission  of  five  per  cent 
upon  turning  bond  debts  due  to  his  testator, 


^Chancery  Practice— Correction  of  Errors  of  Inferior 
Court— Original  BUI.— The  superior  court  of  chan- 
cery can  not  correct  errors  of  an  inferior  court  by 
original  bill  for  that  purpose.  Graves  v.  Graves,  2 
Hen.  &  M.  23.  citing  Bank%  v.  Anderson,  2  Hen.  <jfc  Jf.  20l 

tSame— Interlocutory  Decrees— How  Corrected.— In 
Fowler  v.  Lewis.  88  W.  Va.  180, 14  S.  E.  Rep.  458.  it  is 
said:  *'Under  chancery  practice,  unaffected  by 
statute,  an  Interlocutory  decree  may  be  set  aside 
in  some  cases  on  mere  motion:  In  others,  by  peti- 
tion for  rehearlng.—the  distinction  between  cases 
where  it  can  be  done  by  motion  and  where  it  must 
be  by  petition  not  being  clearly  defined.  Bart.  Ch. 
Pr.  126;  Chancellor  Taylor's  opinion  in  Banke  r. 
Anderson,  2  Hen.  ft  M.20:  Sand.  Eq.  090." 

(Executors  and  Administrators— Commlaslons.— An 
executor  may  be  allowed  a  commission  for  turning 
bonds  or  other  debts,  payable  to  his  testator,  into 
mortgages  (without  any  actual  receipt  of  the 
money),  and  delivering  such  mortgages  to  the  leg- 
atees. Hipkins  V.  Bernard.  4  Munf.  88.  This  case 
overrules  the  principal  case,  which  holds  that  the 
executor  is  not  entitled  to  commissions  in  such  case. 

See  monographic  note  on  "Executors  and  Admin- 
istrators" api>ended  to  Bosser  v.  Depriest  5  Gratt  6. 
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into  mortgag-es,  and  deliveriag  them  over  to 
the  le^ratees. 

PER  CURIAM.  An  executor  is  entitled  to 
compensation  for  his  risk,  trouble  and  ex- 
penses ;  and  that  should  be  fixed  at  a  com- 
mission of  five  per  cent,  upon  actual  receipts, 
and  no  more,  as  a  general  rule.  This  rule 
has  not  been  departed  from  since  the  case  of 
Oranberry  v.  Granberry,  1  Wash.  246,  unless 
it  passed  without  notice  ;  but  expenses  may 
or  may  not  be  allowed,  as  shall  be  reasonable, 
according  to  circumstances.  The  executor, 
in  this  case,  was  not  bound  to  make  the  ex- 
change ;  and  the  estate  should  not  pay  for  it ; 
since,  if  the  bonds  had  been  transferred,  no 
commission  on  them  would  have  been 
allowed. 


22        *Lyon8,  Administrator  of    Robinson, 
V.  Byrd  and  Others. 

Thursday,  June  10, 1808. 

Sale  of  Land  by  CommiMioners— CommiMlons.*— in 

tbls  case  a  commission  of  5  per  cent  was  allowed 
to  commissioners,  who  sold  lands  by  virtue  of  a 
decree  of  the  court 

The  commissioners,  appointed  by  this  Court 
to  :iell  some  of  the  lands  of  John  Robinson, 
deceased,  made  their  report,  and  claimed  a 
commission  of  five  per  cent.,  which  the  Court 
allowed. 


Crenshaw  and  Others  vl  Crenshaw's 
Executors  and  Others. 

Thursday,  Jane  28, 1808. 

Executor*— Still  Not  Fixed  to  Freehold— To  Whom  It 

PaMee.t-^A  sUU,  not  fixed  to  the  freehold,  in  a 
house  which  miffh the  Injured  by  its  removal,  is 
personal  property,  and  g'oes  to  the  executor,  not 
to  the  heir. 

The  only  question  in  this  case  was,  whether 
a  common  stitl  should  be  considered  as  real 
or  personal  estate  between  the  heir  and  ezec- 
tttor. 

PER  CURIAM.  The  people  of  this  country 
liave  always  t>een  in  the  habit  of  lending  such 
stills  among  one  another  ;  and,  in  all  such 
cases,  they  have  been  considered  personal 
and  not  real  estate.  They  have  never  been 
considered  such  members  of  the  freehold  as 
that  to  sever  them  from  it  would  be  injurious 
to  the  inheritance  ;  a  rule  of  feodal  origin, 
not  one  badge  of  which  has  been  left  by  the 
legislature  of  this  country. 

But  the  Court  does  not  mean  to  say  that 
this  rule  would  apply  to  stills  really  fixed  to 
the  freehold  in  a  house  which  might  be  in- 
jured by  their  removal.  When  a  question  of 
this  sort  shall  occur,  it  shall  be  settled. 


Graves  v.  Graves  and  Others. 

Friday.  June  24.  180B. 

Order  Dijmiesins  Injunctiont— Rlfftat  to  New  lii|unctlon 
Peodlns  Appeal.l— It  is  irregular,  after  a  decree  of 
an  inferior  Court,  dismisslnir  a  bill  of  injunction, 
to  apply  to  the  superior  Ck>urt  for  a  Dew  injunc- 


^ee  monographic  note  on  "Commissioners  in 
Chancery"  appended  to  Whitehead  v.  Whitehead, 
28  Oratt.  870. 

tSee  monographic  note  on  "Executors  and  Ad« 
ministrators'*  appended  to  Rosser  v.  Depriest,  6 
Oratt  6l 

tlnjaoctloiie.— See  monog-raphlc  note  on  Injunc- 
tions" appended  to  Claytor  ▼.  Anthony,  15  Gratt 
518. 

f  Appeals.— See  monoffraphic  no  U  on  Appeal  and 
Error"  appended  to  Hill  v.  Salem  Turnpike  Co,,  1 
Bob.  288. 


tion  to  stay  proceedinars  on  the  jadg'ment  at  law 
durlnir  the  pendency  before  the  same  superior 
Court  of  an  appeal  from  the  decree. 

This  was  a  motion  for  an  injunction  to  a 
judg-ment  of  the  County  Court  of  Caroline, 
where  there  had  been  an  injunction  for  the 
same  thing^,  and  a  dismission  of  the  bill; 
23  ♦the  cause  being  now  before  this  Court, 
on  an  appeal.  The  bill  also  soug-ht  a 
review  of  the  decree  of  the  County  Court. 

PER  CURIAM.  This  Court  cannot  review 
the  decisions  of  an  inferior  Court  in  this 
way.  They  must  be  examined  in  the  mode 
prescribed  by  law.  This  has  been  already 
decided,  upon  great  deliberation,  in  the  case 
of  Banks  v.  Anderson,  (a)  The  cause  is 
properly  before  the  Court  in  another  way  : 
nor  can  this  court,  as  decided  in  the  same 
case,  correct  the  decisions  of  an  inferior 
Court  by  an  original  bill  for  that  purpose. 
Upon  any  ground,  therefore,  without  look- 
ing into  the  merits  of  this  application,  the 
motion  must  be  denied,  and  the  parties  left 
to  stand  upon  the  appeal. 

The  Court  afterwards  took  up  the  appeal, 
reversed  the  decree  of  dismission,  and  made 
the  injunction  perpetual. 


Clarke  v.  Hoomes's  Executors  and  Others. 

Monday,  June  37,  1808. 

lnjuaction«— Aflrelnst  Judgments— Effect  upon  Pro- 
ceeding before  Bond  Oiven.— An  order  from  the 
Chancellor  ffrautinsr  an  injunction  to  a  judgment 
at  common  law  upon  the  usual  terms,  is  not  suffi- 
cient to  stay  the  proceedinsB  until  the  complain- 
ant has  complied  with  the  terms  of  the  order  by 
flrivinir  bond  and  security. 

5Miie— Same— Some— Contempt.*— In  such  case,  it  is 
no  contempt  of  the  Court  of  Chancery  for  the 
plaintifT  or  the  sheriff  to  proceed  to  sell  under  the 
ezecation.  notwithstandlnff  the  Chancellor's  order 
was  shewn  them. 

On  the  29th  of  May  last,  the  plaintiff  ob- 
tained from  the  Judge  of  .this  court,  who 
was  then  in  the  county  of  Powhatan,  an  in- 
junction, upon  the  usual  terms,  to  inhibit 
the  defendants  from  selling,  under  an  exe- 
cution of  Hoomes's  executors  against  Joham 
Randolph,  a  negro  man  claimed  by  the  plain- 
tiff. On  the  30th  of  the  same  month,  the 
order  made  by  the  judge  was  shewn  to  the 
defendants  at  the  sale  at  Powhatan  Court- 
house, and  they  wfere  forewarned  from  sell- 
ing the  said  negro.  The  plaintiff  then 
proceeded  to  the  city  of  Richmond  with  all 
possible  dispatch,  and,  upon  complying 
with  the  conditions  of  the  order,  obtained 
from  the  clerk  the  subpoena  and  injunction  : 
but,  when  he  returned  to  the  county  of  Pow- 


(a)  Ante.  p.  20. 

•Contempt— What  Constltutej  Breech  of  ln|unction. 

—In  State  v.  Irwin,  30  W.  Va.  404.  4  S.  E.  Rep.  418, 
the  last  headnote  is  to  this  effect:  an  injunction 
granted,  but  not  to  take  effect  or  be  in  force  until 
the  plaintiff  executes  a  bond,  is  a  conditional  g-rant- 
inff  of  the  injunction.  So,  where  such  an  injunction 
was  srranted  on  the  fourteenth  of  July.  188(5,  the 
bond  increased  on  the  eisrhteenth  of  August,  1886, 
and  no  bond  executed  until  the  eleventh  of  Octo- 
ber, 1886;  and  on  the  twenty-first  of  Augrust  and 
thirty-first  of  the  same  month,  in  the  year  1886,  acts 
were  done  which  would  have  been  contempt  bad 
the  injunction  been  in  force.  Held,  that  the  in- 
junction did  not  take  effect  until  after  the  acts 
were  done,  and  there  was  no  breach  of  the  injunc- 
tion; consequently  no  contempt  of  the  injunction 
order  committed.  In  this  case,  the  principal  case  Is 
cited  at  pasres  428  (W.  Va.  Rep.).  428  (S.  E.  Rep.). 

See  monographic  nof^  on  "Contempts"  appended 
to  Wells  V.  Com..  21  Qratt.  500;  monographic  noU  on 
"Injunctions"  appended  to  Claytor  ▼.  Anthony,  15 
Qratt  618. 
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hatan  the  sale  had  been  made,  and  the  agent 
of  Hoomes's  executors  had  bought  and 
24  carried  *off  the  negro.  At  an  early 
day  in  this  term,  the  plaintiff  moved 
and  obtained  a  rule,  returnable  on  Saturday 
the  25th  instant,  upon  the  deputy  sheriff  of 
Powhatan,  and  the  agent  for  Hoomes's  exec- 
utors, to  shew  cause  why  they  should  not 
be  attached  for  their  contempt  in  disobeying 
the  order  of  the  Judge.  They  accordingly 
appeared,  and  shewed  cause. 

PER  CURIAM.  The  order  in  this  case, 
which  it  is  said  has  been  disobeyed,  was  a 
conditional  one :  and  before  it  could  have 
any  obligatory  force,  it  was  the  duty  of  the 
plaintiff  to  comply  with  the  conditions. 
This  had  not  been  done  when  it  was  pre- 
sented to  the  defendants,  although  the  plain- 
tiff knew  of  the  sale  time  enough  to  have 
made  his  application  for  his  injunction,  to 
have  complied  with  the  conditions  usual  in 
such  cases,  and  to  have  been  at  the  sale,  if 
he  had  been  so  disposed ;  and  therefore  he 
should  not  complain  that,  for  the  want  of 
time,  his  property  was  sold.  Again,  the 
sheriff  was  acting  under  the  process  of  a 
court  of  law,  and  was  bound  to  obey  its  com- 
mands, unless,  agreeable  to  law,  he  was 
inhibited.  But  if  the  court  thought  the  de- 
fendants erred  is  not  observing  the  order  of 
the  Judge,  yet,  under  the  present  circum- 
stances, he  would  not  think  them  guilty  of 
a  contempt  to  the  authority  of  the  law  con- 
fided to  his  hands,  because  it  clearly 
appears  from  the  testimony,  that  they  consid- 
ered the  order  as  unavailing,  unless  complied 
with,  in  the  first  instance,  by  the  plaintiff, 
and,  for  that  reason,  went  on  to  obey  the 
precept  of  the  common  law  court :  for  this 
court  is  perfectly  satisfied,  from  what  ap- 
pears, that,  had  the  injunction  been  pre- 
sented in  the  usual  manner,  it  would  have 
been  obeyed.  It  would  then  very  little  com- 
port with  the  character  of  a  court  of  equity, 
to  attach  a  man  for  doing  wrong,  when  he 
intended  to  do  right.  It  is  the  intention 
that,  in  all  cases,  should  constitute  the 
offence ;  and  no  man  should  for  a  moment 
be  deprived  of  his  liberty,  who  does  not  in- 
tend a  violation  of  the  law. 

Rule  discharged  at  the  costs  of  the  plain- 
tiff. 


25 


♦Scott  V.  Wharton. 

June  Term.  1808. 


Waste— When  Vendor  of , Land  May  Have  ln|anction 

against.*— An  In j  auction  to  stay  waste  ou^bt  not 
to  be  granted  to  a  vendor  against  a  vendee  to 
whom  lie  lias  sold  a  tract  of  land  in  fee-simple, 
retalnlnsr  the  title  as  a  security  for  the  purchase 
money;  unless  he  brings  his  suit  to  subject  the 


•Waste— When  Vendor  of  Land  Hay  Have  Injunction 

against— An  inj auction  to  stay  waste  ouirht  to  be 
granted  to  the  vendor  of  land  asrainst  the  vendee, 
to  whom  land  was  sold,  the  title  of  which  bein?  re- 
tained as  security  for  the  purchase  money,  when 
such  vendor  brings  his  suit  to  subject  the  land  to 
the  payment  of  the  purchase  money,  .and  the  bill 
charsres  the  defendant  with  cutting  timber  on  the 
land  in  a  manner  calculated  to  render  it  an  insuffi- 
cient security  for  the  payment  of  the  purchase 
money.  Ctore  v.  Bell.  20  W.  Va.  109,  citinff  the  prin- 
cipal case  at  pasres  172,  173. 

In  United  States  v.  Loughrey.  19  Sup.  Ct  Rep.  166, 
172  U.  S.  206,  it  is  said:  "In  Moores  v.  Wail,  8  Wend. 
104,  a  person  entered  into  possession  of  wild  lands, 
under  a  contract  of  sale  ffivinsr  him  the  rlfirht  of 
entry  and  occupancy,  reservtnff  to  the  landlord  the 
land  as  security  until  the  payment  of  the  consid- 
eration by  witbholdinsr  the  deed.  It  was  held  that 
he  had  a  riffht  to  enter  and  enjoy  the  land  for  air- 


land to  the  payment  of  the  purchase  money,  and 
charges  the  defendant  with  cutting-  and  selling- 
timber  in  a  manner  calculated  to  render  the  land 
an  Incompetent  security.  In  which  case  such  in- 
junction to  stay  waste  pendinff  the  suit  may  be 
awarded. 

This  was  an  application  for  an  injunction 
to  stay  waste.  The  bill  stated  that  the 
plaintiff  sold  to  the  defendant  a  tract  of  land 
in  fee-simple,  but  retained  the  title,  as  a  se- 
curity for  the  purchase- money.  The  de- 
fendant took  possession  thereof  according* 
to  his  contract,  and  was  charged  with  cutting- 
and  selling  timber. 

PER  CURIAM.  Waste  is  an  action  which 
accrues  to  a  tenant  in  remainder  or  reversion, 
against  a  tenant  in  possession,  or  to  one 
tenant  in  common  against  another,  for  any 
destruction  of  the  estate,  either  in  houses, 
woods,  or  lands;  pending  which  action  at 
law,  a  court  of  equity  may  award  an  injunc- 
tion to  prevent  the  farther  commission  of 
waste,  until  it  is  determined ;  or,  if  the 
court  of  equity  should  grant  the  injunction 
in  the  first  instance,  it  would  direct  an  issue 
to  try  the  waste,  and,  upon  the  verdict's 
being  certified,  would  put  an  ead  to  the  con- 
troversy. It  follows,  therefore,  that  no  per- 
son is  entitled  to  an  injunction  to  stay  waste, 
unless  he  can  maintain  an  action  at  law  for 
it;  which  the  plaintiff  in  this  case  could  not 
do,  because  he  has  parted  with  all  his  in- 
terest, and  only  holds  the  title  as  a  security 
for  his  money  :  he  stands  in  the  situation  of 
a  mortgagee  out  of  possession  ;  and  although, 
in  general,  a  mortgagor,  in  possession,  is 
not  liable  for  profits,  because  the  mortgagee 
may  avail  himself  of  his  legal  remedy  to  g'et 
into  possession,  yet,  pending  that  remedy, 
or  a  suit  to  foreclose,  should  it  appear  that 
the  mortgagor,  by  his  conduct,  was  likely  to 
lessen  the  mortgagee's  security,  this  Court 
ought  to  restrain  him  in  such  conduct :  but 
nothing  of  this  sort  appears  in  the  case 
before  the  Court,  and  the  injunction  must 
be  denied. 

On  another  day  in  this  term  the  plaintiff 
filed  another  bill  against  the  defendant  to 
subject  the  land  to  the  payment  of  the  pur- 
chase-money ;  and  charged  the  defendant 
with  cutting  and  selling  timber  in  a  manner 
calculated  to  render  the  land  an  incompetent 
security,  to  prove  which  several  affidavits 
were  filed  ;  and  the  injunction  was  awarded. 
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*Barr  v.  Barr's  Administrator. 

June  Term,  1806. 


Bxecutora— When  Individually  Liable. t— A  decree,  and 
execution  thereupon,  asrainst  an  executor  or  ad> 
ministrator,  for  a  balance  due  on  his  administra- 
tion account,  should  not  be  asrainst  the  foods  and 


ricultural  purposes,  but  that  he  had  no  rifirht  to  cut 
timber,  for  any  other  purpose  than  for  the  cultiva- 
tlon.  improvement,  and  enjoyment  of  the  land,  as  a 
farm,  and  that  the  owner  of  the  inheritance,  who 
had  never  parted  with  his  title,  miffht  maintain  an 
action  of  trover  for  Itasrainst  any  one  in  possession, 
although  a  bonaJicU  purchaser  under  the  occupant. 
This  was  also  upon  the  principle  that  the  vendor 
had  never  parted  with  title  to  his  land.  But  see 
Scott  V.  Wharton,  2  Hen.  <&  M.  26;  Moses  v.  Johnson. 
88  Ala.  517,7  South.  146."  See  monographic  note  on 
"Injunctions"  appended  toClaytor  v.  Anthony.  IS 
Gratt  518. 

tBxecutors— Individual  Liability— Decree.— A  decree 
asrainst  an  executor  or  administrator,  for  a  balance 
due  on  his  administration  account,  ouffht  not  to  be, 
"that  be  pay  the  sum  out  of  the  estate  in  his  hands 
to  be  administered."  but  as  his  own  proper  debt. 
Shepherd  v.  Starke,  3  Munf.  V;  Moore  v.  Ferguson. 
2  Munf.  421. 
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Andbrson  V,  Gest. 
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chattels  of  the  decedent  in  his  hands  to  be  admin- 
istered, but  airainst  his  own  sroods  and  chattels. 
Same— Same— Cost    of  5uitt— In  such    case  an    at- 
itomey's  fee  ooffht  to  be  taxed. 

A  decree  had  been  entered,  in  this  case, 
ag-ainst  the  defendant  for  the  balance  re- 
ported against  him  as  administrator.  An 
attorney's  fee  was  taxed.  The  execution 
issued  against  his  own  goods  and  chattels, 
and  he  gave  a  forthcoming  bond. 

At  this  term  he  moved  for  a  bill  of  review 
on  two  grounds :  1.  That  the  decree  should 
have  been  entered  against  the  goods  and 
chattels  of  the  intestate  in  his  hands  to  be 
administered,  and  not  personally  against 
himself ;  and,  2.  That  an  attorney's  fee 
should  rot  have  t>een  taxed. 

PER  CURIAM.  The  object  of  this  suit  was 
not  to  recover  a  debt  against  the  intestate, 
bat  of  the  defendant.  The  decree  was  there- 
fore correctly  entered,  and  the  fee  as  cor- 
rectly taxed.  Had  the  suit  been  for  a  claim 
on  the  intestate,  then  the  decree  would  have 
t)een  against  his  goods  and  chattels  in  the 
hands  of  the  defendant  to  be  administered, 
and  no  fee  would  have  been  taxed. 

Bill  of  review  denied. 


Anderson  v.  Gest. 

Jane  Term,  1808. 
Order  for  Account— Before  Whom  Made.— An  order  of 
the  Court  of  Chancery,  to  make  up  an  account. 


tSame— Same— Costs.— Where  the  defendant  Is 
personally  liable  for  some  of  the  debts,  the  loss  of 
which  was  due  to  his  neglect,  he  must  pay  the  cost 
of  the  suit  Sorrel  v.  Procter,  4  Hen.  &  M.  431,  citinsr 
Barr  v.  Barr,  2  Hen.  A  M,  26. 

See  monoffraphic  iwU  on  "Executors  and  Admln- 


without  sayinsr  before  whom  it  is  to  be  done,  must 
be  executed  before  one  of  the  master  commis- 
sioners of  the  CourL 
Same— CommlsslonersS— Appointment  Oat  of  State- 
Consent— The  Court  cannot  appoint  commission- 
ers to  make  up  an  account  out  of  the  state,  except 
by  consent  of  parties. 

The  defendant,  a  resident  of  England,  had 
been  ordered  by  this  Court  in  the  time  of  the 
late  Chancellor,  to  make  up  his  account  of 
administration  of  William  Anderson's  estate. 
The  order  did  not  express  that  it  should  be 
done  before  a  Master  of  this  Court ;  and  at 
this  term  by  his  counsel  he  exhibited  an 
unauthenticated  copy  of  an  account  reported 
to  the  Court  of  Chancery  in  England  by  one 
of  its  masters,  and  insisted  that,  when  a 
duly  authenticated  copy  should  be  produced, 
it  should  be  received  by  the  Court  here  as 
evidence :  or,  that,  considering  his  residence, 
he  should  be  allowed  to  make  up  his  account 
of  administration  before  persons  in  Eng- 
land. 
27  *PER  CURIAM.    This  Court  cannot 

change  its  course  on  account  of  the 
residence  of  parties.  All  who  are  ordered  to 
account  must  do  so,  before  one  of  its  masters, 
or  before  commissioners  appointed  by  it, 
which  it  can  only  direct  within  its  own 
jurisdiction,  unless  the  parties  consent  to 
commissioners  without,  in  which  case  it  is 
their  act,  and  not  the  act  of  the  court,  and  to 
which  the  Court  will  not  object. 


istrators"  appended  to  Rosser  v.  Deprlest,  5  Gratt 
6:  monographic  nd<«  on  "Costs"  appended  to  Jones 
V.  Tatnm.  19  Gratt.  720. 

SSee  monographic  noUoxi  "Commissioners  in  Chan- 
cery" appended  to  Whitehead  v.  Whitehead,  23 
Gratt.  876w 
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ARGUBD  AND  DBTBRMINBD  IN  THB 


Sapreme  Coart  of  Appeals  of  Virginia, 

COMMBNCING  IN  MARCH,   1808, 
IN    THE    THIRTY-SECOND    YEAR    OF    THE    COMMONWEAI,TH. 


JUDGES  OF  THE 

SUPREME  COURT  OF  APPEAI^S, 

DURING  THE 
PERIOD  OF  THESE  REPORTS.* 

Peter  Lyons y  Esquire,  President,  f 
William  Fleming,  Esquire. 
Spencer  Roane^  Esquire. 
St,  George  Tucker^  Esquire. 

ATTORNEY-GENERAI<. 
Philip  Nosbome  Nicholas^  Esquire. 

In  consequence  of  a  Memorial  from  the 
Judges  of  the  Supreme  Court  of  Appeals, 
as  to  the  arrangement  of  the  Terms  of 
the  Court,  which  was  noticed  in  Vol.  I, 
p.  209,  the  legislature,  at  the  succeeding 
session,  altered  the  terms  to  the  following. 
(See  Rev.  Code,  vol.  2,  ch.  115,  p.  145.) 

The  First  to  commence  the  1st  day  of 
March,  and  continue  27  juridical  days;  the 
Second  the  15th  of  April,  and  continue  44 
ditto ;  the  Third  the  Ist  of  October,  and 
continue  55  ditto,  unless  the  business  be 
sooner  done. 

Carter  v.  Washington  and  Others. 

Wednesday,  March  S,  180S. 

Ejectments— Death  of  Lessor— Security  for  Costo.— In 
ejectment  where  the  lessor  of  the  plaintiff  dies, 
security  and  costs  must  be  fflven. 

This  was  an  action  of  ejectment ;  and  the 
lessor  of  the  plaintiff  having  died  during 
the  pendency  of  the  appeal,  the  Court  de- 
cided that  security  for  costs  should  be 
given;  which  was  accordingly  done. 


Minnis  v.  Echols. 

Wednesday,  March  2. 1808. 

DeposltionsS— Oe  Bene  Esse— When  May  Be  Read.— The 
circumstance  that  a  witness  has  been  summoned 


♦See  in  Vol.  I.  p.  208,  a  reference  to  the  Act  of  the 
General  Assembly  for  reducing  the  number  of 
Judsren  of  the  Supreme  Court  of  Appeals. 

tJUDGB  Lyons  was  absent  the  whole  of  this  term, 
havinsr  been  prevented  from  attending  by  indlspo- 

^  t^ectment— Death  of  Plaintiff's  Lessor— Security  for 

Costs.— The  principal  case  is  cited  in  a  note  to  Med- 
ley V.  Medley.  8  Munf.  191.  See  monographic  note 
on  "Ejectment"  appended  to  Tapscottv.  Cobbs.  11 

^ID^sltlons-lnablilty  of  Witness  to  Attend-Proof.— 

In  Lynch  v.  Thomas.  S  Leififh  685,  it  is  said,  that  the 
court  diclded  in  Minnis  v.  Echols,  2  Hen.  <fe  Jf.  81.  that 
the  mere  return  of  a  subpoena  duly  executed,  was 
not  sufficient  proof  of  inability. 
See  also,  Collins  v.  Lowry,  2  Wash.  76,  and  foot- 


and  fails  to  attend  Is  not  sufficient  to  anthorise 
thereadinffof  his  deposition  taken  de  bene  esse; 
but  It  must  be  proved  that  he  is  dead  .or.  If  Hyin^. 
unable  to  attend. 

In  this  case,  which  was  an  action  of 
assault  and  battery  brought  by  Kchols 
against  Minnis  in  the  District  Court,  holden 
at  Franklin  Court-house,  the  plaintiff,  at 
the  trial,  offered  in  evidence  a  deposition 
which  had  been  taken  de  bene  esse,  and 
produced  a  summons  which  appeared 
32  by  the  ^sheriff's  return  to  have  been 
duly  executed  on  the  deponent;  to 
the  reading  of  which  deposition  the  de- 
fendant by  his  attorney  objected,  '^because 
it  did  not  appear  from  what  cause  the  said 
witness  was  prevented  from  personally  at- 
tending.** The  District  Court  overruled 
the  objection ;  whereupon  a  bill  of  excep- 
tions was  filed;  and,  the  plaintiff  having 
obtained  a  verdict  and  judgment,  the  de- 
fendant appealed. 

Call,  for  the  appellant,  cited  2  Bac.  Abr. 
Title  ** Evidence."  E5.(a)  to  shew  that, 
where  a  deposition  is  taken  de  bene  esse,  it 
cannot  be  read  without  proof  of  the  inability 
of  the  witness  to  attend. 

Stuart,  for  the  appellee,  said  that  the  rea- 
son of  the  law  in  England  did  not  apply 
here,  the  mode  of  taking  depositions  in  the 
two  countries  being  different.  In  this 
country,  notice  to  the  adverse  party  mast  be 
given :  but,  in  England,  the  parties  have 
no  power  of  cross-examining. 

On  another  ground,  the  deposition  was 
properly  admitted.  The  subpoena  was  re- 
turned served,  and,  the  witness  not  attend- 
ing, it  is  presumable  she  was  unable. 

Call.  Mr.  Stuart  is  incorrect  in  supposing, 
that  in  England  there  is  no  cross-examina- 
tion. The  practice  there  is  to  put  the  in- 
terrogatories into  the  hands  of  a  master, 
and  he  puts  them  to  the  witness. 

Stuart.  If  this  be  admitted,  the  party 
is  yet  confined  to  those  interrogatories  only 
which  occur  to  him  in  the  first  instance. 
But  here,  as  the  witness  is  examined  in 
presence  of  the  parties,  new  interrogatories 
mav  be  suggested. 

The  practice  of  the  country  is  to  allow 
the  deposition  to  be  read  wherever  the  sub- 
poena is  returned  executed ;  since  it  is  im- 
possible, on    the  eve  of  a  trial,  to  go  about 


note'.  Butts  V.  Blunt  I  Band.  256:  Tompkins  v.  Wiley, 
6  Rand.  242;  Pollard  y.  Lively.  2  Oratt  216,  and  note: 
Nuckols  y.  Jones,  8  Oratt  207,  and  noiei  Tayloe  t. 
Smith,  10  Oratt  567.  See  monofirraphic  note  on 
"Depositions"  appended  to  Field  v.  Brown,  %i  Oratt 
74:  monographic  note  on  "Witnesses'*  appended  to 
Claiborne  ▼.  Parrlsh.  2  Wash.  IM. 
(a)  Owillim's  EdiUon.  008. 
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all  over  the  country  to  obtain  information 
whether  the  witness  is  able  to  attend ;  and 
it  ought  to  be  presumed,  that  he 
^  would  *do  his  duty,  if  he  could,  un- 
less the  contrary  appears.  The  sher- 
iff of  Bedford,  who  served  the  subpoena, 
might  not  have  been  at  the  District  Court 
at  the  time  of  the  trial. 

Call,  in  reply,  said,  that  where  the  per- 
sonal attendance  of  the  witness  could  be 
had,  his  deposition  ought  not  to  be  read, 
because,  in  that  case*  the  great  advantage 
of  a  viva  voce  examination  before  the  court 
and  jury  is  lost.  The  plaintiff  might  have 
moved  the  Court  to  fine  the  witness  for 
failing  to  attend. 

As  to  the  practice  of  the  country,  this  is 
sufficiently  proved  by  the  rule  prevailing 
even  in  the  Courts  of  Chancery.  In  certain 
cases  there,  depositions  may  be  taken  de 
bene  esse;(a)  but,  where  there  is  no  proof 
tbat  the  witness  has  left  the  state,  &c.  if 
the  deposition  be  not  afterwards  taken  in 
chief,  it  cannot  be  read.  Is  it  not  a  con- 
tradiction in  terms  to  say,  that  the  deposi- 
tion was  taken  de  bene  esse,  and  yet  there 
is  no  necessity  to  prove  the  inability  of 
the  witness  to  attend?  Where  the  party 
could  not  shew  this,  I  have  never  known 
an  objection  to  such  a  deposition  to  fail. 

Friday,  March  4.  The  Judges  delivered 
their  opinions. 

JUDGE  Tucker.  The  only  question  in 
this  cause  is,  whether  a  deposition  regu- 
larly taken  de  bene  esse  ought  to  have 
been  permitted  to  be  read  in  evidence  upon 
the  trial,  without  shewing  from  what  cause 
the  witness,  who  had  been  duly  summoned, 
and  the  subpoena  returned,  was  prevented 
from  personally  attending? 

The  course  of  proceedings  at  the  common 
law  being  only  by  viva  voce  testimony, 
depositions  are  only  admissible  where  the 
witness  who  made  them  is  dead,  or  cannot 
be  procured ;  for  till  then  they  are  not  the 
best  evidence  the  nature  of  the  thing  is 
capable  of.  Therefore,  in  order  to  make  dep- 
ositions evidence  at  law,  it  is  neces- 
34  sary  to  shew  that  the  witness  *was 
dead  or  could  not  be  procured.  And 
this  rule  has  been  observed  with  such  strict- 
ness in  England  that  the  depositions  of  a, 
witness,  taken  fifty  years  before,  being 
offered  in  evidence,  but  without  any  evi- 
dence that  he  was  dead,  (the  party  relying 
on  the  presumption  from  the  length  of 
time,  which  would  entitle  a  deed  of  that 
length  to  be  read,)  have  been  refused  to 
be  admitted ;  because  it  was  not  shewn  that 
proper  search  and  inquiry  after  the  wit- 
ness had  been  made.(b)  But,  where  a  wit- 
ness has  been  sought  for,  and  cannot  be 
found,  there  his  deposition  may  be  read ; 
for  he  is  in  the  same  circumstances  as  to 
the  party  who  is  to  use  him,  as  if  he  was 
dead.(c)  So  where  it  is  proved  that  a  wit- 
ness was  subpoenaed,  and  fell  sick  by  the 
way,  his  deposition  is  evidence :  for  then 
it  is  the  best  evidence  that  can   be  had.  (d) 

But,  although  the  courts  of  law  in  Eng- 
land did  in  such  cases  admit  the  depositions 
in    writing  of   witnesses  who    were    dead, 


aged,  infirm,  or  going  beyond  seas,  yet 
they  had  no  power  to  examine  such  wit- 
nesses de  bene  esse,  to  be  read  in  evidence 
if  the  trial'  should  be  deferred  till  after 
their  death  or  departure;  though  this  was 
sometimes  done  by  consent  of  the  parties : 
but  recourse  was  indirectly  had  to  the  Court 
of  Chancery,  for  that  purpose,  by  a  bill  for 
perpetuating  the  testimony  of  witnesses, 
upon  a  principle  similar  to  a  bill  quia 
timet,  (e)  But,  to  avoid  the  expense  and 
inconvenience  of  this  course  of  proceeding, 
our  law  authorises  the  issuing  of  commis- 
sions to  take  the  depositions  of  witnesses 
de  bene  esse,  in  certain  cases ;  but  without 
altering  the  principle  upon  which  alone  the 
depositions  so  taken  can  be  read  in  evi- 
dence, viz.  that  the  witness  is  unable  to 
attend  at  the  trial.  And  this  inability 
must,  I  conceive,  be  shewn  to  the  Court  be- 
fore his  deposition  can  be  read,  (f)  The 
term  de  bene  esse  is  well  understood  in 
courts  of  equity ;  and,  when  applied  to  depo- 
sitions, means  such  as  can  only  be  used 
provisionally.  The  legislature  has  used 
it  in  this  sense  in  the  law;  and  the  reason, 
that  the  inability  of  a  single  witness,  in 
perfect  health,  and  not  about  to  de- 
35  part  the  ^country,  nor  under  disabil- 
ity to  attend  at  the  trial  of  a  suit, 
should  be  made  to  appear  to  the  Court,  is 
certainly  much  stronger  than  that  the  in- 
ability of  an  aged  or  Infirm  witness  should 
be  so  manifested.  Yet  the  law  expressly 
requires  it  in  the  latter  case:  and  it  is 
equally  necessary  in  the  former,  the  dep- 
osition being  permitted  to  be  taken  only 
de  bene  esse  in  both  cases.  I  am  therefore 
of  opinion,  that  the  judgment  ought  to  be 
reversed,  and  a  new  trial  had,  with  direc- 
tions to  the  Court  not  to  permit  the  deposi- 
tion to  be  read,  unless  it  be  proved  to  the 
satisfaction  of  the  Court,  that  the  witness 
is  dead,  or,  if  living,  unable  to  attend,  or 
that  search  and  inquiry  have  been  made 
after  her,  and  she  cannot  be  found. 

JUDGE  ROANE.  The  clause  of  the  act 
of  1792,  respecting  the  depositions  of  aged, 
infirm,  or  absent  witnesses,  has  a  provision 
that  such  depositions  shall  be  read  on  the 
trial,  '4n  case  the  witness  should  be  unable 
to  attend."  The  clause  relating  to  those  of 
a  single  witness  in  a  cause,  or  to  a  material 
question  thereof,  omits  this  provision.  It 
is  not  easy  to  assign  a  reason  why  this 
provision  was  not  expressly  extended  to 
that  case  also;  unless  it  be  that  the  deposi- 
tion of  the  witness,  in  that  case,  is  to  be 
taken  merely  for  the  purpose  of  perpetuat- 
ing his  testimony,  and  that,  nevertheless, 
he  must  be  *' produced  at  the  trial."  This 
the  courts  of  equity  in  England  had  already 
done  of  their  own  authority ;  for  in  the  case 
of  Shirley  v.  Ferrers*  (g)  the  Court  of 
Chancery  (upon  argument)  granted  liberty 
to  take  the  deposition  de  bene  esse  of  a 
single  witness  to  a  material  fact,  though 
he  was  not  stated  to  be  old,  infirm,  or  about 
to  depart  the  country,  to  be  used  in  an  is- 
sue then  depending ;  and  defined  the  effect 
of  such  deposition,  by  declaring  ^'that  if 
the  witness  were    then  living,  the  plaintiff 


(a)  See  the  Revised  Ck)de.  l  vol.  87,  ch.  64.  secL  45. 
0>>  1  Atlc.  456:  S  Str.  990;  2  Esp.  Nlal  Pr.  755. 
(c)  Bailer's  Nisi  Pr.  289. 
<d)  Ibid. 


(e)  3  Bl.  Com.  883:    Mitford's  Pleadings  in  Chan- 
cery, 50.  51,  130;  1  Fonb.  41  n. 

(f)  L.  V.  1794.  c.  141,  8. 12,  14;  Rev.  Code,  1  vol.  p.  J?7». 
ix)  3  P.  Wms.  177. 
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should  produce  him  at  the  trial.*'  In  our 
old  acts  (see  the  edition  of  1768)  this  pro- 
vision for  taking  the  deposition  of  a  single 
witness  is  not  to  be  found ;  and,  on  princi- 
ple, a  good  reason  exists  for  reauir- 
36  ing  the  actual  presence  *of  a  single 
witness  to  a  cause  before  the  jury, 
who  often  judge  by  the  manner  of  giving 
testimony;  whereas  this  might  with  less 
inconvenience,  be  dispensed  with,  in  rela- 
tion to  one,  out  of  (perhaps)  a  host  of  wit- 
nesses. 

If,  therefore,  this  were  res  Integra,  I 
should  desire  further  to  consider  whether  the 
provision,  respecting  the  reading  the  dep- 
osition of  an  aged,  infirm,  or  absent  wit- 
ness, applied  also  to  this  case :  but  I  believe 
that  the  practice  and  general  understanding 
of  the  country  has  decided  the  question  in 
the  affirmative,  and  I  am  not  now  disposed 
to  disturb  it.  But,  on  the  other  hand,  the 
most  that  can  be  asked  in  favour  of  the 
deposition  of  a  single  witness,  is,  that  it 
should  stand  or  fall  by  that  provision :  it 
is,  certainly,  not  a  stronger  case  for  relax- 
ing from  the  rule  than  those  of  the  other 
description ;  being  only  a  de  bene  esse  dep- 
osition, if  the  witness  is  not  shewn  to  be 
dead,  there  is  no  other  standard  under 
which  it  can  set  up  its  claim  to  be  received 
in  evidence. 

It  is  not  shewn  in  this  case  whether  the 
deposition  in  question  is  of  the  one  or  the 
other  class :  but,  of  whichever  class  it  may 
be,  it  is  necessary  to  be  shewn  at  the  trial 
that  the  witness  was  unable  to  attend.  It 
is  readily  admitted  that  this  construction 
will  often  impose  difficulties  upon  parties: 
but  these  difficulties  are  not  impossibilities. 
The  party,  in  case  of  nonattendance,  may 
have  his  cause  continued,  or  have  recourse 
against  the  witness  for  damages.  On  the 
other  hand,  however,  it  is  of  great  impor- 
tance that  the  benefits  of  jury-trial  should 
not  be  impaired  (as  they  would  be,  most 
emphatically,  in  the  case  of  a  witness  on 
whose  single  testimony  the  fate  of  the 
cause  depended)  by  withdrawing  the  wit- 
ness from  the   personal    observation  of  the 

j«i^y. 

I  am,  on  these  grounds,  of  opinion,  that 
the  decision  of  the  District  Court  was  er- 
roneous, and  that  a  new  trial  ought  to  be 
granted. 

JUDGE  FLEMING.  There  are  four 
cases,  at  law,  in  which  the  depositions  of 
witnesses  may  be  taken  de  bene  esse, 
37  *under  our  act  of  assembly :  1.  When 
any  witness  is  about  to  depart  the 
country ;  2.  When  a  witness,  by  age,  sick- 
ness, or  otherwise,  shall  be  unable  to  at- 
tend the  Court; — upon  affidavit,  Ac. 
3.  Upon  affidavit  that  a  witness  resides  be- 
yond sea  or  in  a  foreign  country; 
and,  4.  When  a  claim  or  defence  de- 
pends upon  a  single  witness.  Such 
deposition  may  be  read  in  evidence 
at  the  trial,  in  case  the  witness  should 
be  unable  to  attend. 

It  follows,  then,  of  course,  I  conceive, 
that,  if  the  witness  be  able  to  attend,  such 
deposition  shall  not  be  read  on  the  trial. 
The  Court  will  require  some  satisfactory 
proof  on  the  subject:  and  the  question  is, 
on  whom  ought  the  onus  probandi  to  lie? 
On    the  party    who  is   to   derive  a    benefit 


from  the  evidence,  (and  who  knows,  or 
ought  to  know,  that  he  cannot  avail  him- 
self of  the  deposition,  unless  he  satisfies 
the  Court  of  the  inability  of  the  witness 
to  attend,)  or  on  the  adverse  party,  who 
may  be  injured  by  the  testimony ;  on  whom 
it  would  be  highly  unreasonable  to  lay  the 
burthen  of  proving  the  ability  of  his  ad- 
versary's witness  to  attend  in  person;  one, 
perhaps,  that  he  may  never  have  known ^ 
or  heard  of,  till  the  taking  of  the  deposi- 
tion? 

It  has  been  argued,  however,  that  the  re- 
turn of  a  subpoena,  executed  by  a  sworn 
officer,  is  sufficient  evidence  of  the  inability 
of  a  witness  to  attend ;  but  the  argument 
seems  rather  specious  than  solid ;  for  long 
experience  hath  taught  us  that  witnesses^ 
especially  those  at  a  distance,  do  frequently 
fail  to  attend,  when  summoned,  on  very 
frivolous  pretences.  I  therefore  concur  i» 
opinion,  that  the  judgment  of  the  District 
Court  ought  to  be  reversed,  and  a  new  trial 
awarded;  with  an  instruction  that,  on  the 
trial,  the  deposition  of  the  witness  is  not 
to  be  read,  but  upon  satisfactory  proof  of 
her  inability  to  attend. 

The  judgment  of  the  Court  was  entered 
as  follows: 

**That  there  is  error  in  the  said  judgment 
in  this;  that  the  District  Court  per- 
38  mitted  the  deposition  of  Mary  *Mag- 
daline  Wolf,  alias  Mary  Magdaline 
Ellmore,  in  the  bill  of  exceptions  mentioned, 
to  be  read  as  evidence  to  the  jury,  without 
proof  of  her  inability  to  attend  the  trial 
personally."  Judgment  reversed,  and  new 
trial  awarded,  upon  which  trial  the  District 
Court  is  ^^not  to  permit  the  deposition  afore- 
said to  go  as  evidence  to  the  jury,  unless, 
satisfactory  proof  be  made  of  the  deponent's 
inability  to  attend  the  trial  in  person." 


Ruble  V.  Turner  and  Others. 

Thursday,  March  8, 180B. 

Joint  AsMult  and  Battery— Releiwe  of  One-Effect  t» 
to  Othere.*— A  release  to  one  of  several  persons 
ffuilty  of  a  joint  assault  and  battery,  or  an  accord 
with,  and  satisfaction  received  from,  one  of  them, 
is  a  bar  to  the  action,  as  to  them  all;  notwitta- 
standinffsnch  release,  or  acknowledgment  of  satis- 
faction, be  expressed  as  applying  only  to  the  part 
which  that  one  took  in  the  trespass:  and  notwitta- 
standinsr  a  proviso  that  it  shall  not  operate  in 
favour  of  the  other  trespassers. 

James  Turner,  Joel  Motley,  and  three 
other  persons  having  committed  a  joint  as- 
sault and  battery  on  Thomas  W.  Ruble,  a 
writing  was  executed  by  the  latter  to  the 
said  Motley  only,  on  the  30th  of  October,. 
1799,  in  the  following  words :    **I  do  hereby 


*Jolnt  Assault  and  Battery— Judflrment  a^ralnst  Ooe— 
Effect  as  to  Others.— A  judfirment  for  damafires,  in  a 
separate  action  against  one  of  several  persons  who 
were  ffuilty  of  a  joint  assault  and  battery,  is  a  bar 
to  an  action  against  the  rest.  Wilkes  v.  Jackson,  2 
Hen.  &  M.  355.  In  his  opinion,  at  pag-eSSO.  Judgk 
TucKBR  says  Mr.  Hay  endeavored  to  distlnfuiah 
between  this  case  and  the  cases  of  Ammonett  v. 
Harris,  1  Hen.  &  M.  488,  and  Bftble  v.  Turner,  2  Hen.  A 
M.  38.  but  the  principle,  that  the  plaintiff  can  have 
but  one  satisfaction  appears  to  be  precisely  the  same 
and  it  matters  not,  whether  the  recovery  was  had 
in  a  joint  or  several  action.  The  principal  case  is 
also  cited  in  Wells  v.  Jackson,  3  Munf.  450. 

5ame— Release  of  One— Effect  as  to  Others.- In  the 
principal  case,  it  is  held  that  a  release  to  one  of 
several  eruilty  of  a  joint  assault  and  battery,  is  a 
bar  to  the  action  as  to  them  all:  notwithstanding 
such  release  be  express  as  applying  on/v  to  the  part 
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acknowledge,  that  Joel  Motley's  paying  my 
expenses  at  Mount  Relief  with  Captain 
Alexander  Hunter  shall  be  satisfaction  for 
the  part  he  the  said  Motley  took  in  an  as- 
sault and  battery  committed  upon  me  at 
said  Mount.  Provided  this  shall  not  be 
•considered  as  any  satisfaction  in  favour  of 
Joseph  Nunn,  Stephen  Maynor,  James 
Turner,  or  Archibald  M* Nanny,  who  were 
guilty  of  the  same  at  the  same  time  and 
place. 

**Alex.  Hunter.  Tho.  W.  Ruble. 

**Patty  Hunter.  Oct.  30,  1799. »' 

On  the  22d  of  April,  1801,  Ruble  brought 
a  joint  action  of  assault  and  battery  against 
all  the  live  trespassers  in  the  District 
Court  of  Franklin ;  but  the  process  appears 
to  have  been  served  on  James  Turner, 
Joseph  Nunn  and  Stephen  Maynor  only; 
who  pleaded  not  guilty  and  son  assault  de- 
mesne; and  issues  were  thereupon  joined. 
At  the  trial,  the  plaintiff  and  those  de- 
fendants agreed,  that  the  paper,  of 
39  *which  the  above  is  a  copy,  **should 
be  used,  in  the  same  manner,  on  the 
issues  made  up  in  the  cause,  as  if  the  same 
had  been  regularly  pleaded;"  whereupon 
the  defendants  by  their  counsel  moved  the 
Court  to  instruct  the  jury,  **that  the  said 
paper  discharged  the  whole  of  the  defend- 
ants from  the  action  of  the  plaintiff,  it 
being  for  the  same  cause  stated  in  the  paper 
aforesaid;"  which  the  Court  accordingly 
did;  to  which  opinion  of  the  Court  the 
plaintiff  filed  a  bill  of  exceptions;  and  (a 
verdict  and  judgment  having  been  entered 
against  him,)  obtained  a  writ  of  super- 
sedeas from  one  of  the  Judges  of  this 
Court. 

Hay,  for  the  plaintiff  in  error,  insisted, 
lat.  That  the  instrument  could  not  operate 
as  a  release,  because  it  was  without  a  seal ; 
in  support  of  which  doctrine  he  quoted  Co. 
Litt.  264  b.,  and  18  Viner  335.  2dly.  That, 
if  it  had  been  sealed,  its  real  meaning 
was,  that  Motley  was  to  be  released  upon 
payment  of  certain  sums,  if  releasing  him 
would  not  discharge  the  others  in  law ; 
otherwise,  it  was  to  have  no  operation ;  and 
3dly.  Because  Motley  himself  was  not  to  be 


wtalcli  that  oii«  took  in  the  trespass;  and  notwlth- 
sunding-  a  proviso  that  it  shall  not  operate  in  favor 
of  the  other  trespassers. 

Bat  in  Bloss  v.  Plymaie.  .S  W.  Va.  8d8,  where  the 
authorities  are  reviewed,  it  is  held  that  a  release, 
not  under  seal,  of  one  joint  trespasser,  which  shows 
on  its  face  that  it  was  not  the  intention  to  satisfy 
and  discharge  the  liability  of  the  other  joint  tres- 
passers, will  not  be  allowed  to  work  a  discharge  of 
tbe  action.  .  At  page  409.  Brown.  P.,  says,  but  the 
case  of  Ruble  v.  Turner,  2  Hen.  <Jt  if.  88.  has  been  cited 
and  relied  on  to  show  the  contrary  doctrine  to  that 
of  the  cases  above  referred  to:  and  I  am  free  to 
confess  that  it  seems  not  only  irreconcilable  with  the 
current  of  authorities  but  untenable  on  principle. 
It  seems  also  in  conflict  with  the  principle  of  Her- 
rington  v.  Harkins,  1  Bob.  S91.  The  case  of  Ruble 
V.  Turner  was  decided  in  1806,  the  case  of  Garnett 
V.  Macon,  2  Brock.  185,  in  1825.  The  same  point  was 
involved  in  both  cases  namely,  whether  the  release 
of  one  of  several  parties  discharge  the  rest  from 
liability,  and  was  argued  by  the  same  counsel,  and 
yet  there  is  not  the  slightest  allusion  in  the  latter 
case  to  the  former,  nor  even  by  Mabshalu  C.  J., 
who  reviewed  the  authorities  and  considered  the 
subjecL  It  can  hardly  be  supposed  the  case  was 
overlooked.  Nor  have  I  found  it  relied  on  or  ap- 
proved or  even  noticed  in  any  of  the  numerous 
cases  decided  by  the  courts  of  other  states  on  the 
same  subject.  I  feel  constrained  therefore  to  hold 
that  it  does  not  propound  the  law  as  applicable  to 
this  case. 

See  monographic  note  on  "Assault  and  Battery" 
appended  to  Roadcap  v.  Sipe.  0  Gratt  2ia 


released,  but  upon  payment  of  certain  ex- 
penses, which  payment  does  not  appear. 
This  reservation  in  the  instrument,  he 
contended,  prevented  it  from  operating  as  a 
release  to  any  other  trespasser,  Motley  hav- 
ing promised  to  make  compensation  for  his 
own  trespass  only,  (a)  The  consideration 
of  the  writing  being  a  promise  to  perform 
a  future  act,  it  could  have  no  effect,  unless 
it  had  been  proved  that  the  promise  was 
fulfilled.  To  carry  it  farther  would  be  to 
violate  the  principles,  even  of  common 
sense. 

Call,  for  the  defendants  in  error.  As  to 
the  first  point,  I  admit,  that  if  the  writing 
in  question  had  been  given  as  a  release  of 
a  bond,  or  of  any  other  instrument  under 
seal,  it  would  not  have  been  effectual  with- 
out one :  but,  as  the  plaintiff's  right  of 
action  did  not  accrue  by  virtue  of  an  instru- 
ment under  seal,  it  might  be  released 

40  by  an  instrument  ^without  one. 
Besides,  this  paper  was,  by  the  con- 
sent of  the  parties,  to  have  all  the  effect 
which  it  could  have,  if  it  had  been  pleaded ; 
and,  on  being  pleaded  as  an  accord  and 
satisfaction,  it  might  have  operated  as  a 
bar  to  the  action  against  all  and  every  of 
the  defendants,  (b) 

2dly.  As  to  the  intent.  The  action  is 
joint  against  all ;  and,  therefore,  the  sat- 
isfaction received  from  one  must  be  consid- 
ered as  received  from  all;  as,  if  a  man 
takes  a  judgment  against  one  joint-tres- 
passer, it  operates  as  a  bar  against  him  in 
favour  of  all  the  rest. 

3dly.  As  to  the  payment  of  the  considera- 
tion, that  is  not  the  point  on  which  the 
Court  instructed  the  jury.  They  only  said, 
that  the  instrument  operated  as  a  good  re- 
lease to  all  the  defendants;  and  the  pre- 
sumption is  that  the  money  was  actually 
paid,  because  there  is  no  evidence  to  the 
contrary ;  and  it  no  where  appears  that  all 
the  evidence  which  was  exhibited  in  the 
cause  is  contained  in  the  record. 

Hay,  in  reply.  Mr.  Call  has  produced  no 
authority  in  support  of  what  he  has  said 
on  the  first  point.  The  authority  of  Co. 
Lfitt.  is  against  him ;  and  the  distinction 
he  has  taken  is  not  supported  by  Viner. 

He  says  that  the  writing  in  question 
might  have  been  pleaded  as  an  accord  and 
satisfaction ;  but  seems  to  have  forgotten 
that,  in  such  case,  it  must  have  been 
proved  that  satisfaction  was  really  made, 
which  is  not  done  in  this  case.(c) 

As  to  what  he  says  of  a  judgment,  it  is 
clearly  law,  that  a  man  may  take  a  judg- 
ment against  one  joint  trespasser,  and  go 
on  against  the  rest,  though  I  admit  that 
his  levying  an  execution  on  that  judgment 
might  estop  him  from  proceeding  against 
them. 

The  payment  of  the  expenses  mentioned 
in  the  instrument  must  be  considered  as  a 
condition  precedent  to  its  operating  as  a  re- 
lease, even  to  Motley.     Yet  the  Court, 

41  *without  proof  of  such    payment,    de- 
clared it  to  operate  as  such  to  all  the 

trespassers,  in  opposition  to  a  proviso  con- 
tained in  its  very  bosom. 


(a)  18  Viner,  S52.  who  cites  Broo.    Litt  282.  and 
Hobart.  10. 

(b)  1  Bac.  Abr.  41,  42,  48. 

(c)  See  18  Viner,  352. 1  Bac.  Abr.  41. 
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Monday,  March  7.  The  Judg^es  delivered 
their  opinions. 

JUDGE  TUCKER.  The  appellant 
brought  an  action  of  assault  and  battery 
against  Joel  Motley  and  others.  On  the 
trial  the  parties  agreed  that  a  certain  paper 
then  exhibited  ^^shouldbe  used  in  the  same 
manner  as  if  the  same  had  been  pleaded : 
and  thereupon  the  defendants  moved  the 
Court  to  instruct  the  jury  that  the  said 
paper  in  these  words — *I  do  hereby  acknowl- 
edge, that  Joel  Motley's  paying  my  ex- 
penses at  Mount  Relief  with  Capt.  A. 
Hunter,  shall  be  a  satisfaction  for  the  part 
he  the  said  Motley  took  in  an  assault  and 
battery  committed  upon  me  at  the  said 
Mount;  provided  this  shall  not  be  consid- 
ered as  any  satisfaction  in  favour  of  Joseph 
Nunn  and  others,  who  were  guilty  at  the 
same  time  and  place,  Signed  T.  W.  Ruble' 
— discharged  the  whole  of  the  defendants 
from  the  action  of  the  plaintiff,  it  being 
for  the  same  cause  stated  in  the  paper  afore- 
said ;  which  the  Court  accordingly  did ;  and 
the  plaintiff  tendered  a  bill  of  exceptions 
stating  this  matter." 

The  agreement  between  the  parties,  that 
this  paper  should  be  used  as  if  it  had  been 
pleaded,  admits  it  to  have  been  pleaded 
properly,  so  as  that  an  issue  on  the  merits 
might  have  been  fairly  joined  upon  it ;  and, 
consequently,  waives  all  such  objections  as 
might  have  been  made  by  a  demurrer.  The 
proper  plea  (the  paper  not  being  under  seal) 
would  have  been  accord  and  satisfaction, 
which  is  a  good  plea  in  trespass,  and  in  all 
actions  which  supposes  a  wrong  vi  et 
armis.  (a)  It  is  objected,  however,  to  this 
paper,  that  it  is  an  executory  agreement, 
not  importing  that  satisfaction  had  been 
made,  but  that  it  was  to  be  made;  and, 
consequently,  not  a  satisfaction,  with- 
42  out  which  an  accord  is  *not  a  good 
plea.  Perhaps,  if  there  had  been  a 
plea  in  the  words  of  the  paper,  and  the 
plaintiff  had  demurred  to  it,  and  shewn  for 
cause  this  grammatical  obscurity,  arising 
from  the  use  of  the  word  *  spaying,"  which, 
it  is  contended,  must  be  understood  as  hav- 
ing a  future  signification,  the  objection 
might  have  been  sustained.  But  as  the 
plea,  by  virtue  of  the  agreement  between 
the  parties,  must  now  be  taken  as  properly 
pleaded,  the  question  is  how  the  jury 
might  understand  it,  either  substantively, 
or  connected  with  other  evidence  before 
them.  The  bill  of  exceptions  does  not  pre- 
clude the  presumption  that  there  was  other 
evidence ;  and  the  sense  of  the  paper  may, 
without  such  aid,  have  been  taken  by  them 
and  by  the  Court,  to  imply  that  the  payment 
was  made  at  the  time.  The  name  of  one  of 
the  witnesses  is  the  same  with  that  of  the 
landlord  mentioned  in  the  paper,  and  affords 
a  presumption  that  he  had  received  satis- 
faction for  the  plaintiff's  expenses  at  his 
hoube.  The  word  *  Spaying,"  connected 
with  this  circumstance,  may  be  understood 
as  referring  to  a  past,  or  a  simultaneous,  as 
well  as  a  future  transaction.  Had  the  latter 
been  contemplated  between  the  parties, 
they  would  probably  have  expressed  it 
'*upon  paying,"  instead  of  expressing  it  as 
they    have.     The  words,  **I  do  hereby   ac- 


(a)  1  Esp.  Nl  Prl.  415,  1  Bac.  Abr.  Accord  and  Sat^ 
isf action,  5  Term  Rep.  141.  ' 


knowledge  that  Joel  Motley's  paying,"  &c. 
seem  very  much  to  strengthen  this  inter- 
pretation. Had  not  the  payment  been 
already  made,  we  should  probably  not  have 
found  the  word  ** acknowledge"  in  the 
paper,  but  the  word  agree,  or  some  other 
such  word.  The  words  ^^shall  be  a  satisfac- 
tion" were  however  relied  on,  as  shewing 
that  the  agreement  was  not  executed,  but 
executory.  I  rather  think  this  expression 
relates  to  the  effect  which  the  payment  and 
agreement  shall  be  interpreted  to  have» 
than  to  its  future  operation.  Upon  the 
whole,  notwithstanding  the  many  critical 
objections  to  which  the  paper  is  certainly 
liable,  I  am  inclined  to  think  the  Court  gave 
to  it  the  proper  construction  as  evidence 
both      of      an     accord     and      satisfaction 

made. 
43  *The  next  question  is,    whether  an 

accord  with,  and  satisfaction  received 
from,  one  joint  trespasser,  will,  like  a  re- 
lease, operate  as  a  bar  to  a  recovery  against 
the  other  joint  trespassers. 

As  every  deed,  in  order  to  render  it  effec- 
tual, must  be  founded  either  upon   a   good» 
or  a  valuable  consideration,  the  reason  why 
a  release  operates  as  a  bar  to  an  action  for 
an  injury  done,  is  the  consideration,  either 
good  in  law,  or  valuable,    which   moves    to 
the  release.     This   is   the    essence    of   the 
deed,  without   which  it  would  be  void.     So 
an    accord,  without  satisfaction,    which  is 
analogous    to  the  consideration   in  a    deed, 
would  be  merely  void ;  but,   when  satisfac- 
tion is  made,  like  a  valuable    consideration 
in  a  deed,  it  gives  effect  to  the  instrument ;. 
and  (by  analogy  to  a  release)    satisfaction 
(which  implies  full  reparation    for  the   in- 
jury sustained)  being  received  from  one  of 
the   joint   trespassers,    shall  discharge  the 
whole.  This  I  think  sufficiently  clear  upon 
principle:    but     the    case    of   Hillman    v. 
Uncles,    cited  from    Skinner,    391,    affords, 
what  I  understand  as  an   authority    to    the 
same  purport.     In  that   case   the  defendant 
pleaded  to  an  action  of   trespass,    that    the 
trespass  was  done    by  him    and  one    Jane 
Rowland;  and  that,  after  the   trespass,    it 
had  been  accorded  between  the  plaintiff  and 
Jane  Rowland  that  she  should  abate  fourteen 
shillings,  which  were  due    to    her    by    the 
plaintiff's  father;  and  that  she  had  abated 
them :  on    demurrer  the  plea  was  held  bad, 
because  it  did  not  shew  how  she  had  abated 
the  money ;  for  it  should   be   such  as  would 
be  an  absolute  bar  to  the  demand  in  future ; 
as  the  satisfaction    should  be  of  value.     It 
was  further  agreed,  that  though  the  satis- 
faction was  not  to  the  plaintiff  himself,  yet» 
being  made  at  his  request,  and  by  his  con- 
sent that  it  was  good,  (b)     Now  here  it  seems 
to  have  been  admitted,  that,  if  the  plea  had 
shewn  how  the  money   was  paid  by  one    of 
the  defendants,  it  would  have  been  a  bar  to 
a  recovery  against  the  other;  which  is  pre- 
cisely the  present  case. 
44  *But  it  is  contended,  that  the   pro- 

viso, that  it  should  not  be  considered 
as  a  satisfaction  in  favour  of  the  other  de- 
fendants, makes  a  distinction  between  this 
and  the  case  of  an  accord  and  satisfaction 
generally,  and  therefore  no  bar  to  a  recov- 
ery against  them. 
It  is  a  rule  of  construction  that,    if  there 


(b)  1  Esp.  416. 
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be  any  clause  or  condition  in  a  deed,  which 
ia  either  contrary  to  law,  or  repug^nant  to 
the  nature  of  the  estate  created,  it  is  void, 
(a)  Kow  here  the  question  is,  whether,  by 
the  first  clause  in  this  instrument  of  writ- 
ing, Joel  Motley  was  thereby  discharged, 
and  the  plaintiff  barred  of  his  action  against 
him :  and  I  hold  that  he  was,  for  the  rea- 
sons already  given.  What  then  is  the 
effect  of  this?  The  law  says,  that  if  one 
joint  trespasser  be  released,  or  make  accord 
and  satisfaction,  it  shall  bar  a  recovery 
against  all  the  others.  The  plaintiff  can  no 
more  change  the  law,  in  this  particular,  by 
any  subsequent  proviso  or  condition,  than 
he  could,  after  a  grant  in  fee-simple,  by 
deed,  restrain  his  grantee  from  selling  the 
lands,  or  change  the  course  of  descents 
prescribed  by  law;  neither  of  which  will  it 
be  contended  that  he  could  do.  The  pro- 
viso then  is  merely  void,  and  cannot  pre-* 
vent  the  legal  effect  of  the  accord  and 
satisfaction  made  by  one  of  the  defendants. 
I  am  therefore  of  opinion,  that  the  judg- 
ment be  afiSrmed. 

JUDGB  ROANE.  I  have  had  a  good  deal 
of  doubt  respecting  the  true  construction  of 
the  paper  mentioned  in  the  bill  of  excep- 
tions. That  paper,  considered  as  a  release, 
is  not  valid,  for  the  reasons  assigned  by 
the  appellant's  counsel.  Considered  as  an 
accord,  the  question  is  whether  it  contains 
auflScient  evidence  of  the  receipt  of  the  sat- 
isfaction, to  justify  the  instruction  given 
by  the  District  Court.  After  much  con- 
sideration, I  rather  incline  to  agree  with 
the  other  Judges  that  it  does.  The  point 
would,  however,  have  been  much  clearer 
in  favour  of  that  construction,  if,  in  aid  of 

the  paper  itself,  it  had  been  shewn  to 
45        *have  been  made  at  the  house  of  Capt. 

Alexander  Hunter;  and,  still  more,  if 
it  were  unequivocally  established  that  he 
was  present  at  its  execution ;  for  then  the 
agreement  and  receipt  of  the  satisfaction 
might  naturally  be  considered  as  one  trans- 
action. Although  these  facts  are  not 
expressly  shewn  in  evidence,  some  circum- 
stances arise  out  of  the  paper  itself,  which 
justify  such  a  presumption.  It  may  be  in- 
ferred, that  the  paper  was  executed  at  the 
time  of  the  assault  and  battery ;  because, 
when  it  refers  to  that  trespass,  it  does  not 
describe  it  as  having  taken  place  at  any' 
former  period.  This  inference  is  further 
supported  by  the  consideration  that  the 
paper  was  executed  near  18  months  before 
the  bringing  of  the  action ;  and,  as  it  is  not 
probable  that  the  plaintiff  would  have  suf- 
fered a  longer  time  than  that  to  elapse  be- 
fore the  institution  of  his  suit,  we  cannot 
reasonably  presume  that  the  assault  took 
place  at  a  period  anterior  to  that  of  the  exe- 
cution of  the  paper:  and,  if  the  paper  were 
then  executed,  it  was  executed  at  the  house 
of  Capt.  Alexander  Hunter;  for  the  tres- 
pass was  there  committed.  Being  thus 
deduced  to  have  been  executed  at  the  house 
of  Capt.  Alexander  Hunter,  it  becomes 
more  probable  that  he  is  the  very  Alexan- 
der Hunter  who  attested  the  paper  as  a  wit- 
ness. This  circumstance,  thus  established, 
or  presumed,  comes  in  aid  of  the  terms  of 
the  paper  itself  to  shew  that  the  agreement 
and  receipt  of  satisfaction   formed  but  one 


(a)  SBLOom.  1B& 


transaction,  to  which  Capt.  Hunter  was 
privy  and  a  party ;  and  that  the  plaintiff, 
then  and  there,  through  him,  received  the 
satisfaction  agreed  on ;  which  is  rendered 
more  probable  by  the  probable  smallness 
of  the  sum  due  for  tavern  expenses. 

Taking  the  case  on  the  paper  itself,  I  was 
at  first  inclined  to  suppose  that  the  expres- 
sion ** shall  be,"  denoted  a  future  and  ex- 
cluded the  idea  of  a  present  payment :  but 
that  expression  is  well  accounted  for  by  re- 
ferring it  to  the  proviso,  viz.  that  the  pay- 
ment shall  be  a  satisfaction,  in  case  it  does 
not  release  the  other  defendants,  and 

46  otherwise  not.     The  *  word  **  acknowl- 
edge* '  is  also  rather  more  appropriate 

to  a  receipt  or  acquittance  than  to  an  ac- 
cord or  agreement ;  and  it  is  doing  little 
violence  to  the  expression  **paying,"  to  con- 
strue it  as  synonymous  with  liaving  paid ; 
and  this  the  rather,  because  the  word  *'on" 
is  omitted.  If  it  had  been,  **on  Joel  Motley's  . 
paying,  then,"  &c.  that  word  **on"  would 
have  been  very  strong  to  exclude  the  idea  of 
present  payment. 

These  considerations  induce  me  to  think 
that  a  jury  would  have  been  authorised  to 
infer,  from  the  paper  in  question,  a  satis- 
faction either  by  an  actual  payment  to  Al- 
exander Hunter,  or  by  Alexander  Hunter's 
having  discharged  the  plaintiff  from  the 
payment  of  the  expenses,  and  agreed  to  take 
them  unconditionally  in  the  hands  of 
Motley:  and  as  that  paper  (according  to  the 
agreement)  is  to  be  used  in  the  same  man- 
ner as  if  it  had  been  regularly  pleaded,  the 
Court  must  understand  it  in  like  manner. 

As  to  an  accord  by  one  defendant,  Pey- 
toe's  case(b)  shews  that  it  will  avail  an- 
other; and  I  consider  that  the  proviso  in 
this  case  is  void,  as  being  contrary  to  the 
policy  of  the  law  and  the  nature  of  the 
transaction.  This  case,  so  far  as  it  de- 
pends on  that  point,  is  in  principle  like  the 
one  stated  in  5  Bac.  Abr.  702,  that,  if  two 
men  are  bound  in  an  obligation,  and  the 
obligee  releases  to  one  of  them,  proviso, 
that  the  other  shall  not  take  advantage  of 
it ;  this  proviso  is  void. 

I  am  therefore  of  opinion,  that  the  judg- 
ment ought  to  be  a£5rmed. 

JUDGE  FLEMING.  The  appellant's 
counsel  has  stated  three  objections  to  the 
writing  mentioned  in  the  bill  of  exceptions: 

1st.  That  the  paper,  purporting  to  be  a 
release,  not  being  by  deed,  for  want  of  a 
seal,  was  no  bar  to  the  action ; 

2dly.  That,    if  Motley    could    avail  him- 
self of  it,  the  other  defendants   could    not, 
there  being  an  express  saving  as  to   them ; 
and, 

47  *3dly.  That  the  paper,  if  a  release, 
is   conditional,    and  the  performance 

of  the  condition,  which  is  precedent,  does 
not  appear  even  by  averment. 

With  respect  to  the  first  point :— Suppos- 
ing the  paper  be  not  considered  as  a  deed 
of  release,  for  want  of  a  seal,  yet  it  might 
well  have  been  pleaded  as  an  accord  and 
satisfaction  for  the  trespass  and  assault. 

As  to  the  second  point,  **that  if  Motley 
could  avail  himself  of  it,  the  other  defend- 
ants could  not,  there  being  an  express  sav- 
ing as  to  them:"— if  the  paper  could 
operate  as  a  discharge  of  Motley,  it  must  be 


(b)  9  Rep.  79. 
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a  discharge  of  the  others  also;  they  being 
joint  trespassers  and  defendants  in  one 
joint  action;  the  authorities  for  which 
have  already  been  cited,  (a)  And  it  has 
been  shewn  by  a  Judge  who  preceded  me, 
that  where  a  condition,  illegal  in  itself,  or 
intended  to  have  an  illegal  operation,  is 
annexed  to  a  written  instrument,  otherwise 
genuine  and  valid,  such  condition  is  abso- 
lutely void. 

With  respect  to  the  third  objection,  **that, 
if  the  paper  be  a  release,  it  contained  a 
condition  precedent,  the  performance  of 
which  does  not  appear  even  by  averment;" 
I  consider  this  paper  as  if  it  had  been  (ac- 
cording to  the  agreement  of  the  parties) 
regularly  and  properly  pleaded  by  the  de- 
fendants. The  plea  would  then  have  been, 
in  substance,  that  the  defendant  Motley 
had,  as  an  accord  and  satisfaction  for  the 
trespass,  assault,  &c.  paid  to  Alexander 
Hunter,  at  the  request  of  the  plaintiff,  his 
expenses  at  Mount  Relief,  amounting  to  the 
sura  of  whatever  was  paid ;  which,  if  veri- 
fied, would  have  discharged  all  the  defend- 
ants from    the  action  of  the  plaintiff. 

It  is  true,  that  the  language  of  the  paper 
is  somewhat  ambiguous,  and  does  not  con- 
tain an  explicit  acknowledgment  that  those 
expenses  had  actually  been  paid  by  Motley ; 
though  I  think  it  may  be  fairly  inferred  that 
they  were  paid ;  especially  as  Alexander 
Hunter,  to  whom  the  expenses  were  due, 
was  a  witness  to  the  writing ;  which,  ac- 
cording to  a  well-settled  principle  of 
48  law,  is  to  be  taken  most  *8trongly 
against  the  maker.  But,  be  the  con- 
struction of  the  paper  what  it  may,  the  bill 
of  exceptions  does  not  state  it  to  have  been 
all  the  evidence  before  the  Jury;  and,  for 
aught  that  appears  to  the  contrary,  the 
actual  payment  might  have  been  proved  on 
the  trial  by  oral  testimony. 

I  therefore  concur  in  opinion,  that  the 
judgment  of  the  District  Court  be  affirmed. 


Stuart  V.  Hamilton. 

•  Thursday,  March  S,  1806. 

CountyLevy-Llabllity  of  Sheriff  to  Credltor-Llm. 
Itatlon.*— The  creditor  of  a  county  cannot  make 
a  motion  asrainst  the  sheriff  for  failing  to  col- 
lect the  county-levy,  or  any  part  thereof,  but 
only  for  the  sum  appropriated  by  the  Court,  in 
laying  the  levy,  to  pay  the  sum  due  to  him.  and 
this  he  can  do  after  6  months  from  the  time  when 
it  was  laid,  whether  the  sheriff  has  collected  the 
money  or  not 

5ame— motion— In  Whose  Pavoar  Lies.— The  remedy 
by  motion  for  the  sum  so  appropriated  lies  in 
favor  of  the  county  creditors  only;  notin  favour 
of  those  who,  as  trustees,  have  contracted,  or 
may  contract,  on  behalf  of  the  county,  with  any 
individual. 

Same— Must  Be  Creditor  at  Time  of  Levy.— It  seems, 
that    it    ouffht  to    be    shewn   that  the    plaintiff 


(a)  See  Hobart,  66.  pi.  9,  Cocke  v.  Jenuer;  Brownl. 
ia>,  Cooke  V.  Jenman. 

«County-Levy-Llablllty  of  Sheriff  to  Creditors - 
LImlUtion.— In  Ballard  v.  Thomas,  10  Gratt  23,  it  is 
said:  "The  statute  provides  that  every  sum.  pa: - 
ment  whereof  is  directed  out  of  the  levy,  shall  be 
paid  within  six  months  from  the  date  of  the  order, 
and  that  if  any  such  sum  is  not  so  paid,  judsrment 
therefor  may  be  obtained  against  the  sheriff  and 
his  sureties,  on  motion.  Code  of  1860.  ch.  53.  S  17. 
The  effect  of  the  statute  is,  that  the  sheriff  and  his 
securities  are  liable  to  the  creditor,  after  the  expi- 
ration of  the  six  months,  whether  the  money  has 
been  collected  from  the  taxpayers  or  not  Stuart  v. 
JIamiUon,  2  Hen,  <f  if.  48." 

See  monographic  note  on  "Limitation  of  Actions*' 
appended  to  Herriuffton  v.  Harkins,  1  Rob.  501. 


was  a  creditor  at  the  time  of  the  levy,  the  Conrt 
not  being-  authorised  to  levy  money  in  advance 
upon  the  people. 

Same  —  Creditor  —  Jadipmenlt  —  Judgment  ought 
never  to  be  given,  in  a  summary  way.  In  favonr 

.  of  any  plaintiff  who  does  not  bring  himself  fully 
within  the  terms  of  the  act  under  which  he  pro- 
ceeds. 

On  the  14th  of  January,  1799,  an  act  of 
assembly, (b)  for  dividing  the  County  of 
Greenbrier,*'  passed,  and  took  effect  on  the 
first  day  of  May  thereafter. 

In  the  fourth  section  of  this  act,  a  provi- 
sion was  inserted,  that  it  should  be  lawful 
for  the  sheriff  of  the  County  of  Greenbrier 
to  collect  and  make  distress  for  any  public 
dues  and  officers'  fees  remaining  unpaid 
by  the  inhabitants  thereof,  at  the  time  the 
County  of  Monroe  should  take  place ;  and 
that  he  should  be  accountable  for  the  same, 
in  like  manner  as  if  that  act  had  not  been 
made." 

By  a  subsequent  act,(c)  passed  January 
11th,  1800,  it  was  enacted,  that  the  titheable 
persons  within  the  County  of  Monroe  should 
be  **and  they  were  thereby  exempted  from 
the  payment  of  any  levies  laid  or  assessed  on 
them  by  the  Court  of  Greenbrier  County,  for 
the  purpose  of  erecting  therein  a  Court-house 
and  other  public  buildings,  previous  to  the 
passage  of  the  act  for  dividing  the 
49  County  *of  Greenbrier;  and  that,  if 
any  person  within  the  County  of 
Monroe  had  paid  his  proportion  of  the  levy 
to  the  sheriff  or  collector,  the  same  should 
be  repaid  him." 

On  the  29th  day  of  April,  1800,  Stuart 
and  others,  as  trustees  for  building  a  Court- 
house for  the  County  of  Greenbrier,  moved 
the  Court  of  the  said  County  for  a  judg- 
ment against  William  Hamilton,  sheriff 
thereof,  on  a  notice  dated  March  28,  1800, 
in  the  following  words:  *'Take  notice,  that 
judgment  will  be   moved   against    you    on 


tSame  — Same  — Notice    of     Motioo— Jadgnent— In 

Shepherd  v.  Brown.  30  W.  Va.  21. 8  S.  E.  Rep.  190.  it  is 
said :  "But  while  the  courts  view  these  notices  with 
much  indulgence,  if  the  plaintiff  by  his  notice 
shows  that  he  is,  by  the  statute  under  which  he 
claims  to  be  proceeding,  entitled  to  the  redress  he 
seeks  in  this  manner,  yet  the  court  does  not  show 
this  indulgence  when  the  question  is  whether  the 
plaintiff  has  a  right  to  proceed  in  this  summary 
way;  but  in  such  case  he  must  show  himself  to 
come  fully  within  the  terms  of  the  act  under  whicb 
he  is  proceeding,  for  in  this  the  court  will  then  pre- 
*sume  nothing  in  favor  of  a  summary  proceeding  by 
notice.  But  this  strictness  on  the  part  of  the  court 
is  more  in  reference  to  requiring  the  plaintiff  on 
the  trial  to  show  clearly  that  he  Is  entitled  to  judg-- 
mentin  this  summary  manner,  than  in  the  notice 
which  is  construed  in  this  matter  with  less  strict- 
ness than  is  required  by  the  rules  of  pleading  In 
action.  See  Stuart  v.  Hamilton,  2  Hen,  A  JT.  «J: 
Mayor,  etc..  v.  Hunter,  2  Munf.  228;  Bank  v.  Homer, 
26  W.  Va.  445." 

See  monographic  note  on  "Judgments"  appended 
to  Smith  V.  Charlton.  7  Gratt.  426. 

Attachments— Action  oothe  Caeefor  Malldoas  Suing 
Out.— In  Olinger  v.  McChesney,?  Leigh  ©7.  it  Is  said: 
"The  action  on  the  case  for  suing  out  an  attachment 
maliciously  and  without  probable  cause,  is  a  fa- 
miliar action  with  us,  (Shaver  v.  White.)  6  Munf.  110; 
(Marshall  v.  Bussard.)  Gilm.  0;  (Stuart  v.  HamiltoH.) 
2  Hen.  cfe  Af.  48;  (.^aatz  v.  He  ad  lev.)  8  Hen.  &  M. 
308.  and  I  see  no  reason  for  the  opinion  that  it 
will  not  lie  for  a  tenant,  although  it  will  for 
any  other  oppressed  debtor.  The  argument  in- 
deed in  his  favour  is  a  fortiori,  when  we  consider 
that  the  tenant  is  not  even  permitted,  in  the  attach- 
ment, to  defend  himself  by  pleading  that  his 
landlord  had  no  grouad  to  suspect  his  removal. 
(Bedford  v.  Winston.)  3  Rand.  148." 

See  monographic  note  on  "Attachments"  appended 
to  Lancaster  v.  Wilson,  27  Gratt  034. 

(b)  Sessions  Acts,  1708,  ch.  41. 

(c)  Id.  1790,  ch.  88. 
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yont  bond  to  James  Wood,  Esq.  Governor, 
on  the  first  day  of  April  Court  next,  to  be 
held  for  this  County,  for  the  balance  of 
money  due  for  County-levy  put  into  your 
hands  to  collect,  and  levied  by  the  Court  at 
their  October  session,  1798;  and  which  is 
due  for  that  proportion  of  the  money  levied 
on  the  titheables,  in  that  part  of  the  County 
aince  divided  into  Monroe  County,  amount- 
ing^ to  $957,  and  which,  by  an  order  of  our 
said  County  Court,  made  at  November  ses- 
sion last,  (1799,)  we  were  directed  to  appro- 
priate to  the  building  a  Court-house  in  this 
County." (1)  The  defendant  in  his  proper 
person  pleaded  '*that  there  then  existed  a 
law  of  the  land,  passed  at  the  last  session 
of  the  assembly  whereby  the  titheables  in 
that  part  of  the  County,  now  made  into  the 
new  County  of  Monroe,  were  exculpated  from 
the  payment  of  the  said  levy;  and  that  all 
monies  collected  by  him  for  that  purpose 
had  been  returned  to  the  people,  in  conse- 
quence of  the  said  law." 

The  County  Court  gave  judgment  against 
him  for  S957;  from  which  he  appealed  to 
the  District  Court  holden  at  the  Sweet 
Springs,  where  that  judgment  was  reversed, 
(vvithout  stating  in  the  record  any  reason 
for  the  reversal;)  and  the  District  Court, 
proceeding  to  give  such  judgment  as 
the  County  Court  ought  to  have  given, 
overruled  the  motion  of  the  plaintiffs; 
whereupon  Stuart  alone  (but,  it 
50  *seems,  on  behalf  of  his  associate 
trustees  as  well  as  himself)  appealed 
to  this  Court. 

Wickham,  for  the  appellant.  The  sole 
question  in  this  cause  is  this :  Has  the  leg- 
islature power  under  the  constitution  to 
make  a  law  divesting  a  vested  right?  and 
can  such  a  law  be  constitutionally  enforced? 
I  am  not  in  the  habit  of  impugning  acts  of 
assembly,  but  I  hope  I  shall  be  pardoned 
"When  I  say,  that  the  law  subsequent  to  that 
vvhich  divided  the  County  of  Greenbrier, 
and  constituted  the  County  of  Monroe, 
ought  to  be  considered  as  void,  so  far  as  it 
arrested  the  collection  of  the  County-levy  of 
Greenbrier,  or  of  that  part  which  was  laid 
for  the  purpose  of  defraying  the  expense  of 
building  a  Court-house,  and  commanded  the 
repayment  of  so  much  thereof,  as  had  been 
collected  from  the  persons  whose  residence 
was  made  part  of  the  County  of  Monroe. 
It  will  not,  it  cannot  be  denied,  that  the 
County  Court  had  a  right  to  levy  a  sum  on 
the  inhabitants  of  their  County  for  the  pur- 
pose of  erecting  a  Court-house;  (a)  that  the 
sheriff,  on  giving  bond  to  secure  the  forth- 
coming of  the  money,  had  a  right  to  col- 
lect it;  that  the  Court  had  a  right  to 
appoint  trustees  to  whom  the  money,  when 
collected,  should  be  paid;  to  make  it  their 
duty  to  engage  undertakers  to  execute  the 
work,  after  a  prescribed  form,  and  for  a 
fixed  price,  (within  the  sum  levied,)  and 
when  it  should  be  finished,  to  pay  them 
with  the  money  so  levied.  Every  step  of 
this  progress  contains  a  vested  right;  a 
right  in  the  County  Court  to  lay  the  levy ; 
a  right  in  the  sheriff  to  collect  it;  a  right 
in    the    trustees    to    demand  and  receive  it 


<1)  No  copy  of  either  of  the  orders  referred  to  In 
this  notice  appeared  In  the  record. 

(a)  Rev.  Code.  1  yoI.  p.  90,  ch.  07,  sect  13.  and  p. 
251.  ch.  134.  sect  7. 


from  him,  when  collected ;  and  a  right  in 
the  undertakers  to  be  paid  the  sum  agreed 
on  when  the  work  should  be  done.  In  this 
way,  the  sheriff  became,  for  the  amount  of 
his  collection,  debtor  to  the  trustees;  his 
bond  became  forfeited,  if  he  did  npt  pay  it, 
on  demand,  the  extent  of  which  forfeiture 
became  recoverable  by  motion,  after  due 
notice;  and  the  undertakers  (the  work  be- 
ing   accomplished)    had    a    right  to 

51  their   remedy  ^against    the   trustees. 
All  these  rights  had  accrued  before  the 

law  for  dividing  the  County  of  Greenbrier 
was  enacted.  The  part  of  the  act  above 
specified,  (so  far  as  it  interferes  with  these 
rights,)  is  equally  a  judicial  act,  as  if  it 
had  been  a  decision  between  debtor  and 
creditor;  and  therefore  infringes  the  fifth 
section  of  our  bill  of  rights,  as  well  as  the 
third  section  of  the  Constitution  of  Virginia. 
The  same  act  is  also  contrary  to  the  tenth 
section  of  the  first  article  of  the  Constitu- 
tion of  the  United  States,  which  says,  that 
^'no  state  shall  pass  any  bill  of  attainder, 
ex  post  facto  law,  or  law  impairing  the  ob- 
ligation of  contracts.'* 

Randolph,  for  the  appellee.  The  appel- 
lant was  not  a  creditor,  but  a  receiver ;  and 
the  probability  is,  there  was  no  creditor 
entitled  to  make  a  motion  on  the  sheriff's 
bond. 

The  law  saves  the  right  of  the  sheriff  as 
to  the  money  he  had  collected,  by  the  pro- 
vision which  it  contains.  We  admit  that  a 
law,  in  opposition  to  the  constitution,  is 
void:  but  Mr.  Wickham  has  not  shewn 
that  any  person  gained  a  right  under  the 
order  of  Court ;  and  the  act  of  assembly 
only  directs  its  own  public  officer  to  pay 
back  what  he  had  collected  as  such.  This, 
therefore,  is  not  like  a  law  affecting 
private  contracts. 

Wickham,  in  reply.  The  sheriff  rested 
his  defence  on  the  act  of  assembly  alone. 
His  doing  so  may  have  prevented  the 
trustees  from  shewing  that  they  had  dis- 
bursed their  own  money  to  the  undertaker 
of  the  building ;  had  thereby  become  cred- 
itors on  the  fund  in  the  sheriff's  hands, 
levied,  or  directed  to  be  levied  for  that 
purpose;  and  were  therefore  entitled  (as 
such  creditors)  to  recover  it  of  him  by 
motion. 

Tuesday,  March  8.  The  Judges  delivered 
their  opinions. 

52  *JUDGE5   TUCKER,    after  stating 
the  case,  in  doing  which    he  quoted, 

by  way  of  explanation,  the  above-mentioned 
acts  of  January  14,  1799,  and  January  11, 
1800,  made  the  following  observations: 

Mr.  Wickham,  for  the  appellants,  con- 
tends, that  the  last  mentioned  act  of  as- 
sembly is  void,  as  against  the  principles 
of  the  constitution  of  the  Con^mon wealth, 
and  contrary  to  that  article  of  the  federal 
constitution,  which  makes  void  all  acts 
impairing  the  obligation  of  private  con- 
tracts. But,  as  the  record  does  not  contain 
a  copy  of  either  of  the  orders  of  the  Court 
of  Greenbrier  referred  to  in  the  notice,  I 
shall  not  inquire  into  the  force  of  that  ob- 
jection, nor  enter  into  the  merits  of  a  case 
which  I  am  not  furnished  with  sufficient  data 
to  understand ;  especially,  as  it  has  been  de- 
cided that  this  Court  cannot  award  a  certi- 
orari to  a  County   Court,    to   bring  up    any 
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part  of  a  record  which  may  have  been 
omitted. 

By  the  act  directing  the  mode  of  laying 
and  collecting  the  County-levy»(a)  the  Jus- 
tices of  the  County  Court  are  authorised 
at  certain  Courts  annually,  *  'to  proceed  to 
make  up,  in  their  minutes,  an  account  of 
all  expenses  incurred  by  the  said  Court 
under  authority  of  any  law,  chargeable  on 
the  County  and  remaining  unpaid,  stating 
therein  the  sums  due,  for  what,  and  to 
whom  due,  and  all  credits  owing  to  the 
said  County.  When  a  balance  due  from  the 
County  is  thus  ascertained,  the  Justices 
shall  proceed  to  levy  and  assess  on  the 
titheable  persons  in  their  County  the 
amount  of  that  balance,  in  equal  propor- 
tions. The  sums  due  to  the  County,  and 
the  sum  to  be  assessed  on  the  titheables, 
being  added  together,  shall  then  be  appro- 
priated by  the  Court,  so  as  to  shew 
the  right  of  each  County  creditor,  and  the 
amount  of  his  demand."  After  this,  the 
clerk  is  to  furnish  the  sheriff  with  proper 
lists  of  the  persons  indebted  or  chargeable 
for  levies,  and  also  of  the  persons  to  whom 
the  same  ought  to  be  paid,  with  the  amount 
of  their  demands ;  which  he  is  to  collect 
and  pay  accordingly.  And,  if  he  fails 
53  to  account  with  and  satisfy  *the 
County  creditors,  the  respective  sums 
levied  for  them, within  six  months,  any  cred- 
itor who  may  be  injured  may  obtain  judg- 
ment against  him  or  his  securities  upon  ten 
days  notice.  And,  where  he  fails  to  ac- 
count with  the  County,  the  Court  thereof 
may  enter  judgment  against  him,  upon  the 
like  notice,  for  whatever  shall  appear  to  be 
due  from  him.(b) 

It  would  seem,  from  this  view  of  the  law, 
that  the  creditor  hath  nothing  to  do  with 
the  manner  in  which  the  sheriff  is  to  pro- 
ceed to  levy  the  money  which  he  is  to  pay 
such  creditor;  nor  can  I  suppose  that  the 
Court  would  undet  stand  the  word  appropri- 
ate so  as  to  designate  the  particular  tithe- 
ables whose  levies  should  be  paid  to  particu- 
lar creditors ;  for  this  might  produce  great 
injustice,  by  appropriating  the  levies  of  a 
number  of  insolvent  persons  to  the  payment 
of  A.'s  debt,  while  the  debt  of  B.  might  be 
fully  paid  wi'thout  diflSculty.  I  therefore 
understand  the  law  as  constituting  an  ag- 
gregate fund  out  of  the  monies  due  to  the 
County  and  the  levy  to  be  laid;  and  out  of 
this  aggregate  fund,  each  creditor  is  to  be 
paid  his  specific  demand.  But,  in  case  the 
sheriff  fails  to  collect  any  part  of  the  sum 
due  the  County  or  laid  in  the  levy,  the 
Court  are  to  proceed  to  punish  him  for  his 
delinquency :  but  the  creditor  has  nothing 
to  do  with  it;  the  law,  after  a  certain  time, 
making  the  sheriff  liable  to  the  creditor 
for  the  sum  appropriated  to  him,  whether 
the  sheriff  has  collected  it  or  not.  Now  the 
object  of  the  present  motion  is  to  recover 
from  the  sheriff  the  amount  of  the  levies 
due  from  those  persons  formerly  inhab- 
itants of  Greenbrier,  who  by  the  division  of 
the  County  have  fallen  into  Monroe  County. 
But  the  creditor  has  nothing  at  all  to  do 
with  the  collection.  If  the  sheriff  has 
omitted  to  collect  the  money  in  that  part  of 
his  district,  the  Court,  and  not  the  creditor. 


(a)  Rev.  Code,  1  vol.  p.  261,  c.  184,  sect  7. 

(b)  Ibid.  sect.  8  and  9. 


is  to  proceed  against  him.  Upon  these 
grounds,  I  am  of  opinion,  that  the  judgment 
of  the  District  Court,  reversing  that  of  the 
County  Court,  and  overruling  the  plaintiff's 
motion,  was  correct,  and  ought  to  be 
affirmed. 

54  *JUDGK  ROANE.     This    summary 
remedy    lies    only    in    favcur  of   the 

County  creditors  themselves.  It  does  not 
lie  in  favour  of  those  who,  as  trustees,  have 
contracted,  or  may  contract,  on  behalf  of 
the  County,  with  any  individual.  Not  only 
the  words  of  the  act  in  question,  but  the 
general  spirit  of  our  laws,  in  relation  to 
summary  proceedings,  forbids  that  a  mo- 
tion shall  be  allowed  in  favour  of  the  trus- 
tees ;  to  recover  the  money  from  whom  the 
actual  creditors  may  afterwards  be  driven 
to  another  and  a  tedious  remedy.  I  think 
too  that  it  ought  to  be  shewn  that  the  plain- 
tiff was  a  creditor  at  the  time  of  the  levy ; 
for  the  act  does  not  seem  to  warrant  the 
County  Court  in  levying  money  in  advance 
upon  the  people.  It  requires  that,  at  the 
time  ot  laying  the  levy,  the  aggregate  of 
the  sums  due  to  the  County,  and  levied  upon 
the  titheables,  shall  *^be  appropriated 
by  the  Court  so  as  to  shew  the  right  of  each 
County  creditor,  and  the  amount  of  his  de- 
mand, "(c)  This  construction  is  strength- 
ened by  the  right  given  to  the  County 
creditors  by  the  ninth  section  of  the  same 
act  to  move  against  the  sheriff,  at  the  ex- 
piration of  six  months  after  the  levy  shall 
have  been  laid,  for  the  amount  of  the  re- 
spective sums  levied  for  them.  This  con- 
struction of  the  act  (as  to  this  point)  would 
seem  also  to  exclude  the  trustees  in  the  case 
in  question ;  for  the  levy  was  made  in  Oc- 
tober, 1798,  and  the  order  by  which  they 
were  directed  to  appropriate  the  money  in 
question  was  not  made  until  November, 
1799,  more  than  twelve  months  after,  I 
also  concur  in  the  construction  that  a  par- 
ticular creditor  has  not  a  right  to  select  a 
particular  part  of  the  County  to  satisfy  his 
demand. 

It  was  argued  that  the  defence  set  up  at 
the  trial,  in  relation  to  the  operation  of  the 
act  of  January  11,  1800,  was  the  reason 
why  the  plaintiffs  did  not  go  on  to  com- 
plete their  case  by  shewing  that  they  were 
(or  acted  in  behalf  of)  County  creditors, 
within  the  meaning  of  the  act.  But  this 
apology  is  not  sufficient :  and  this  Court 
will  never  give  judgment  in  a  summary 
way     in     favour    of    any    plaintiffs 

55  *who  do  not  bring    themselves    fully 
within    the  terms   of    the    act    under 

which  they  proceed.  On  this  ground,  then, 
(without  touching  or  considering  the  con- 
stitutional question  made  in  the  argument,  > 
I  am  of  .opinion,  that  the  judgment  of  the 
District  Court,  reversing  that  of  the  County 
Court,  is  correct. 

JUDGE  FLEMING  concurring,  the  judg- 
ment of  the  District  Court  was  unanimously 
affirmed. 


Preston  v.  Harvey. 
Friday.  March  4. 1808. 
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(c)  Rev.  Code,  1  vol.  p.  251. 
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ment  ouffht  not  to  be  reversed  on  the  ground  that 
the  Conrt  below  admitted  Illegal  evidence,  or 
gaye  anjerroneous  Instruction  to  the  jury,  unless 
it  appear  that  some  injury  could  possibly  have 
resulted  therefrom  to  the  party  appealing. 

Jadflrmento— Res  Jodlorta.t— A  verdict,  on  which  a 
Judgment  Is  rendered,  is  conclusive  evidence  in 
any  subsequent  suit  between  the  same  parties,  or 
their  privies:  the  same  point  coming  in  question: 
though  the  lands  or  other  thing  in  controversy  be 
not  the  same. 

Survey— Inclusive,  t— An  inclusive  survey  cannot  law- 
fully be  made  of  lands  held  by  entry  only. 

Caveat— inclusive  Survey— Judffmeot.— A  judgment, 
on  a  caveat,  that  no  grant  shall  issue  to  the  ca- 
veatee  on  his  inclusive  survey,  where  it  appears 
that  he  has  any  other  claim  or  survey,  by  which 
he  may  possibly  hold  a  part  of  the  land,  ought  to 
l>e  so  worded  as  not  to  affect  his  right  under  such 
claim  or  survey. 

Same— Same— Same.— In  such  case,  the  judgment 
ouffht  not  to  be.  that  "no  grant  issue  to  the  cave- 
atee  for  the  land  mentioned  and  described  in 
his  inclusive  survey,  caveated,"  Ac.  but  "that  no 
grant  issue  to  him  in  pursuance  of  his  inclusive 
survey,  made  under  the  order  of  Court  granting 
him  leave  to  comprehend  in  one  survey  his  several 
adjoining  claims.** 

Robert  Harvey,  by  his  attorney,  on  the 
27th  of  August,  1799,  delivered  to  the  clerk 
of  the  District  Conrt  holden  at  the  Sweet 
Springs,  a  certified  copy  of  a  caveat  entered 
by  him  with  the  register  of  the  land  office 
against  the  issuing  a  grant  to  Thomas 
Preston  for  590  acres  of  land  lying  in  Bot- 
etourt County,  surveyed  for  the  said  Pres- 
ton the  13th  day  of  December,  1793,  under 
an  order  of  the  County  Court  of  Botetourt, 
granting  him  leave  to  comprehend  in  one 
survey  his  several  adjoining  claims. 

The  caveat  stated  that  Harvey  claimed 
part  of  the  land  by  better  right;  viz.  25 
acres  by  an  entry  dated  April  26,  1791, 
surveyed  May  5,  1798,  and  patented  April 
20,  1799;  130  acres,  part  of  an  entry 
56  made  for  150,  on  *the  3d  of  May, 
1798,  which  130  acres  were  surveyed 
the  5th  of  May,  1798,  and  patented  May  13, 
1799;  and  97  acres,  part  of  an  entry  made 
for   100,  on   the  3d  of  May,  1798,   which  97 


ought  not  to  be  reversed  on  the  ground  that  the 
conrt  admitted  illegal  evidence,  or  gave  an  erro- 
neous instruction  to  the  J  ury,  unless  It  appear  that 
some  ifkjury  could  potHblv  have  resulted  therefrom 
to  the  party  appealing.  For  this  proposition,  the 
principal  case  is  cited  in  Pasley  v.  English,  10  Gratt 
243:  foot-note  to  Colvln  v.  Menefee,  11  Gratt.  87.  where 
there  is  a  discussion  of  the  subject:  Ballard  v. 
VVhiUock,  18  Gratt.  342:  Fant  v.  Miller.  17  Gratt  68: 
Payne  v.  Com.,  81  Gratt.  860  (citing  also.  Southern 
MuL  Ins.  Co.  V.  Trear,  29  Gratt.  280:  Poindexter  v. 
Davis.  6  Gratt.  408;  Danville  Bank  v.  Wad  dill.  27 
Gratt.  448:)  foot-note  to  Blnns  v.  Waddill.  82  Gratt 
588:  foot-note  to  Crawford  v.  Morris.  5  Gratt  00: 
George  Campbell  Co.  v.  George  Angus  Co..  01  Va. 
443.  22  S.  £.  Rep.  167:  Richmond  Ry..  etc.,  Co.  v. 
Garthright  02  Va.  681,  24  S.  E.  Rep.  267:  Osborne  v. 
Francis,  88  W.  Va.  828,  18  S.  E.  Rep.  605:  Gas  Co. 
V.  Wheeling,  8  W.  Va.  871:  Allen  v.  Blunt  1  Fed.  Cas. 
462. 

And  to  the  point  that  a  party  cannot  object  to 
errors  that  are  beneficial  to  him,  the  principal  case 
is  cited  in  foot-note  to  SmXllL  v.  Harmanson,  1  Wash.  6. 

See  monographic  notes  on  "Appeal  and  Error" 
appended  to  Hill  v.  Salem,  etc..  Turnpike  Co..  1 
Rob.  268,  and  "Judgments"  appended  to  Smith  v. 
Charlton.  7  Gratt  426. 

tJttdgments— Res  Judicata. —On  this  question,  the 
principal  case  is  cited  in  foot-note  to  Shelton  v.  Bar- 
bour, 2  Wash.  64:  Chesapeake  &  O.  R.  Co.  v.  Rison,  00 
Va.  82.  87  S.  E.  Rep.  820 

See  monographic  note  on  "Judgments"  appended 
to  Smith  V.  Charlton,  7  Gratt  425. 

tlncluslve  Surveys.— The  principal  case  Is  cited  in 
fooi-note  to  Harvey  v.  Preston,  8  Call  405;  Beckwith 
V.  Thompson.  18  W.  Va.  125. 

A|>peals— Costs.— The  principal  case  is  cited  in 
foot-note  to  Pendleton  v.  Vandevier,  1  Wash.  881 ; 
Man  tz  V.  Hendley.  2  Hen.  &  M.  818.  See  monographic 
note§  on  "Appeal  and  Error"  appended  to  Hill  v. 
Salem,  etc.,  Tnrnpike  Co.,  1  Rob.  268,  and  "Costs" 
appended  to  Jones  v.  Tatum,  10  Gratt  720.  I 


acres  were   surveyed  the  5th  of   May,  1798. 

Preston's  inclusive  survey  aforesaid,  (a 
certified  copy  whereof  was  filed  together 
with  the  caveat,)  consisted,  1st,  of  192 
acres,  granted  to  John  Mills  by  patent 
dated  June  27,  1764,  conveyed  by  deed  from 
Mills  to  Robinson,  and  ^om  Robinson  to 
Preston,  (which  192  acres  were  not  in  dis- 
pute;) 2dly,  of  180  acres  by  part  of  a  war- 
rant for  2,906  acres,  No.  10,629,  issued  the 
5th  of  January,  1782,  assigned  to  the  said 
Preston  by  Samuel  Walker,  who  was  as- 
signee of  John  Miller,  (which  180  acres  con- 
sisted of  150  entered  by  Preston,  Aug.  20» 
1785,  and  of  30  entered  by  him  Dec.  10, 
1793;)  3dly,  of  218  acres  by  part  of  a  war- 
rant for  1,977  acres.  No.  8,470,  issued  April 
5,  1782,  assigned  to  Preston  by  Samuel  Bald- 
win, assignee  of  John  Wood,  who  was  as- 
signee of  John  Lovie;  which  218  acres 
consisted  of  198,  entered  by  Preston,  Dec. 
10,  1793,  by  virtue  of  the  warrant  last  men- 
tioned, and  of  20,  entered  by  him,  June  23» 
1790,  not  by  virtue  of  that  warrant,  (as  his 
certificate  of  survey  states, )  but  of  part  of 
a  warrant.  No.  21,910,  on  which  he  made 
the  entry  as  assignee  of  Matthew  Harvey, 
assignee  of  Joseph  Hawkins,  who  was  as- 
signee of  David  Anderson. 

An  order  of  survey  of  the  lands  in  contro- 
versy was  made  by  consent  of  parties.  May 
22,  1801,  and  executed  by  the  surveyor  of 
Botetourt  County,  who  returned  to  the 
Court  fiv^  fair  plats  and  certificates,  accord- 
ing to  which  it  appeared  that  all  the  several 
tracts  claimed  in  the  caveat  were  within 
the  bounds  of  Preston's  survey  of  590  acres; 
and  that  part  of  a  survey  of  187  acres,  made 
for  the  caveator  the  3d  day  of  June,  1785» 
was  also  included  therein;  concerning 
which  187  acres  there  was  a  controversy,  in 
another  caveat,  between  the  same 
57  parties ;  the  decision  of  the  *Coart  of 
Appeals  relative  thereto  being  re- 
ported in  the  case  of  Harvey  v.  Preston, 
3  Call,  495. 

On  the  20th  of  May,  1802,  a  Jury  was 
sworn  to  inquire  into  such  facts  as  were 
disagreed  to  and  submitted  to  them  by  the 
parties. 

Before  the  Jury  retired,  Preston,  the  ca- 
veatee,  tendered  two  bills  of  exceptions, 
which  were  signed  and  sealed  by  the  Judges, 
and  made  a  part  of  the  record. 

The  first  stated  that  the  caveator  intro- 
duced as  evidence  to  the  Jury,  **the  surveyor 
of  Botetourt  County,  with  a  list  of  entries 
and  surveys,  to  prove  that  the  caveatee  had 
by  prior  entries  exhausted  the  warrant  on 
which  his  last  entry  was  founded ;  which 
surveyor  also  proved  that,  as  to  a  number 
of  entries  referred  to,  it  did  not  appear  in 
his  books  that  they  were  made  under  the 
warrant  in  question ;  and  the  defendant  ob- 
jected to  the  evidence  of  the  surveyor,  and 
to  the  said  list,  as  not  the  highest  evidence 
which  the  nature  of  the  case  will  admit  of; 
which  objection  was  overruled  by  the 
Court,"  Ac. 

The  second  bill  of  exceptions  stated,  that 
^  *  the  caveator  moved  the  Court  to  direct  the 
Jury  that  a  verdict,  on  which  a  judgment 
was  rendered,  in  another  trial"  (which,  it 
seems,  was  the  trial  in  the  caveat  above- 
mentioned,  3  Call,  495,)  '^between  the  same 
parties,  was   conclusive  evidence    to   prove 
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the  fact  of  the  warrant  being  exhausted ;  as 
the  finding  in  the  said  verdict  was  in  a 
trial  between  the  same  parties,  in  which 
the  same  point  was  controverted,  in  which 
the  title  to  the  same  land  was  in  contro- 
versy, as  is  the  subject  of  this  caveat,  and 
finds  the  same  fact ;  that  the  Court  directed 
the  Jury  that  the  said  verdict  was  conclu- 
sive evidence,"  Ac. 

It  appeared  from  the  evidence  of  the  sur- 
veyor, and  the  list  of  entries  and  surveys, 
mentioned  in  the  first  bill  of  exceptions, 
that  the  warrant  for  2,906  acres.  No.  10,629, 
under  which  the  caveatee  made  his  entries 
of  150  and  30  acres  before  mentioned,  had 
been  exhausted,  before  those  entries  were 
made.     The  verdict  referred  to  in  the 

58  second  *bill    of  exceptions,    (among 
other  circumstances, )  found  that    the 

warrant  on  which  the  caveatee  made  his 
entry  of  150  acres,  **was  all  appropriated 
before  the  same  was  made;"  but  said 
nothing  concerning  the  entry  of  30  acres 
by  virtue  of  that  warrant :  neither  did  the 
testimony  of  the  surveyor,  with  the  list 
of  entries  exhibited  by  him,  nor  the  said 
verdict,  mention  any  thing  concerning  the 
other  two  entries  of  the  caveatee  of  198 
and  20  acres. 

The  Jury  returned  a  verdict  in  which  they 
found  the  entries,  surveys  and  patents  made 
and  obtained  by  Harvey,  the  caveator,  for 
25  and  130  a^res,  as  aforesaid;  but  said 
nothing  about  his  entry  and  survey  of  97 
acres;  the  plat  and  certificate  of  which 
were  nevertheless  inserted  in  the  record. 
They  also  found  that  the  warrant  for  2,906 
acres,  No.  10,629,  was  exhausted  before 
Preston  made  his  entries  of  150  and  30 
acres ;  but  said  nothing  about  his  other  two 
entries   aforesaid,    amounting  to  218  acres. 

It  appeared  from  the  first  verdict,  that 
Preston's  entry  of  150  acres  was  not  sur- 
veyed until  the  13th  of  December,  1793, 
when  his  inclusive  survey  was  made;  and 
although  a  certified  copy  of  a  survey  and 
plat  was  inserted  in  the  record,  (by  what 
authority  does  not  appear,)  shewing  that 
his  entry  of  30  acres  was  surveyed  the  16th 
of  March,  1785,  it  does  not  appear  that  his 
other  entries,  of  198  and  20  acres,  were 
ever  surveyed  until  the  time  of  the  inclu- 
sive survey. 

The  District  Court  decided,  that,  upon 
the  whole  matter,  the  law  was  for  Robert 
Harvey;  ** therefore  it  was  considered  that 
no  grant  issue  to  the  said  Thomas  Preston 
for  the  land  mentioned  and  described  in 
his  inclusive  survey  caveated  by  the  said 
Robert  Harvey,"  Ac.  from  which  judgment 
Preston  appealed. 

Randolph,  for  the  appellant,  said,  that 
the  objection  taken  in  the  first  bill  of  ex- 
ceptions was  a  good  one.  The  question 
was,  whether  a  warrant  was  exhausted  by 
prior  entries.    To  prove  this  the  book 

59  of  entries  ought  to   have    been  ♦pro- 
duced ;  the  testimony  of  the  surveyor 

from  memory  being  not  the  best  evidence 
the  nature  of  the  case  would  admit,  and 
therefore  exceptionable. 

The  second  exception  was  also  well 
founded;  because  the  Court  had  held  a 
former  verdict  on  the  same  point  to  be 
conclusive.    He   allowed  it  to  be   good  evi- 


dence, but  not  conclusive;  for  it  may  be 
repelled  by  other  evidence :  as  a  Jury  may 
find  a  verdict  describing  boundaries,  which 
another  Jury  may  find  incorrect.  This  is 
certainly  the  rule  in  ejectments;  for,  after 
the  decision  of  one  ejectment  against  the 
plaintiff,  he  mav  bring  another  for  the 
same  land  against  the  same  defendant, 
and  this  would  be  of  no  use  if  the  find- 
ing of  the  former  Jury  was  conclusive. 
The  advantage  of  a  former  verdict  is 
great,  however,  by  way  ot  inducement  or 
persuasion  to  the  second  Jury ;  but  it  is 
not  conclusive. 

Caveats  are  unknown  at  common  law; 
but  there  is  good  reason  for  not  holding 
them  to  stricter  rules  than  ejectments ;  be- 
cause in  a  caveat  no  issue  is  made  up;  and 
no  information  is  given  of  the  points  in 
dispute,  except  by  the  caveat  itself.  This 
is  not  the  same  case  with  that  reported  in 
3  Call,  495.  In  that  suit  Harvey  claimed 
187  acres,  concerning  which  there  is  now 
no  question. 

Wickham,  for  the  appellee.  The  case  re- 
ported was  a  caveat  to  a  grant  on  this  very 
survey  of  590  acres.  I  admit  that  our  ca- 
veat at  that  time  related  to  a  different  part 
of  the  land  from  our  caveat  now.  But,  in 
the  argument  of  that  case,  I  went  upon  the 
ground  that  the  whole  survey  was  radically 
wrong.  Preston  got  permission  to  make 
an  inclusive  survey  by  an  order  of  Court 
under  the  act  of  assembly,  (a)  prescribing 
the  mode  of  obtaining  inclusive  surveys 
and  grants.  Under  this  authority  he  at- 
tempts to  unite  three  different  rights :  one 
a  survey  and  patent,  another  a  survey  under 
an  exhausted  warrant;  the  third  an  entry 
without  a  survey  at  all.  An  inclusive  sur- 
vey applies  only  to  cases  where  there  have 
been  actually  previous  surveys ;  and  an  in- 
clusive grant  to  cases  only  where 
60  there  had  *been  actually  separate 
grants;  the  law  therefore  does  not 
comprehend  Preston's  case.  There  was  no 
original  survey  of  the  218  acres ;  therefore 
there  could  have  been  no  resurvey.  This 
point  is  the  same  as  that  decided  in  the 
case  reported,  which  is  therefore  precisely 
the  same  with  this.  Assume,  for  argu- 
ment's sake,  that  the  warrant  for  2,906 
acr^  was  not  exhausted ;  still  the  other  ob- 
jections to  the  survey  were  such  that  no 
grant  could  issue. 

As  to  that  warrant,  the  circumstance,  that 
a  number  of  the  entries  referred  to  did  not 
appear  from  the  surveyor's  book,  to  have 
been  made  under  it,  was  unimportant ;  be- 
cause it  sufficiently  appeared  that  there  had 
been  entries,  prior  to  those  of  Preston,  to 
the  full  amount  of  the  warrant.  Patents 
are  frequently  issued  where  the  entry  says 
only  **by  virtue  of  a  state  warrant."  In 
such  cases,  therefore,  a  warrant  never  can 
be  considered  as  exhausted,  unless  the  testi- 
mony of  the  surveyor  be  admitted  to  prove 
that  it  has  been  exhausted. 

There  is  no  analogy  between  an  eject- 
ment and  a  caveat.  The  latter  is  conclusive 
between  the  parties,  and  settles  the  dispute 
as  finally  as  a  writ  of  right.  It  is  not  de- 
nied that  a  verdict  in  ejectment  is  not  con- 
clusive :  but  a    verdict   in    trover,   or    any 


(a)  Rev.  Code,  1  vol.  p.  148,  sect  48. 
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other  action  that  concludes  the  right,  is 
conciusive  between  the  parties. (a) 

What  is  it  that  Preston  wants?  A  grant 
on  a  survey  made  without  authority ;  180 
acres  without  any  warrant;  218  acres  not 
surveyed  at  all.  If  it  be  said  that  those 
218  acres  were  entered  before  Harvey's  en- 
try, I  answer,  it  is  enough  for  him,  as 
caveator,  to  shew  that  he  has  a  claim, 
whether  correct  or  not ;  provided  his  adver- 
sary's claim  be  such  as  ought  to  be  ca- 
veated.  If  Harvey's  title  be  defective, 
Preston  may  caveat  him. 

Randolph,  in  reply.  Once  more  I  ask  the 
Court  to  consider  what  the  judgment  is, 
which  I  say  ought  to  be  reversed.  Pres- 
ton's survey  is  prior  in  every  respect  to 
Harvey's  rights.     Yet  the  caveat  and 

61  the  judgment  is,  that  no  *grant  shall 
ever  issue  to  Thomas  Preston  for  the 

218  acres,  which  are  free  from  ail  the  excep- 
tions about  the  exhausted  warrant.  I  ad- 
mit it  was  wrong  to  comprehend  them  in 
the  inclusive  survey ;  yet  they  were  sur- 
veyed. The  land  is  not  to  be  forfeited ;  vet 
it  is  to  be  cut  up  by  the  comprehensiveiress 
of  Harvey's  caveat,  and  of  the  judgment. 
L#et  the  project  of  caveating  Harvey  be 
tried :  A  man  of  one  thousandth  part  of 
Mr.  Wickham's  sense  would  defeat  the 
caveat;  since  the  judgment  now  in  ques- 
tion not  being  reversed,  would  be  set  up 
against  it. 

We  have  the  lines  delineated  in  the  in- 
clusive survey :  the  Court  have  declared  it 
void  as  an  inclusive  survey ;  but  it  is  good 
as  a  separate  survey  of  the  parts ;  and  the 
surveyor  may  be  made  to  strike  out  all  but 
the  218  acres,  our  title  to  which  is  admitted 
to  be  good. 

As  to  cases  cited  to  prove  that  parties  are 
estopped  by  a  verdict:  wherever  a  verdict 
operates  in  rem,  or  may  be  pleaded  in  bar, 
it  is  conclusive.  Not  so  in  ejectment,  be- 
cause in  that  action  every  fact  decided  in  a 
preceding  ejectment  may  be  controverted. 
The  Courts  in  this  country  ought  to  be  as 
liberal  in  caveats  as  the  British  Courts  are 
in  ejectments.  Is  the  decision  in  a  caveat 
peremptory  against  a  man  who  holds  a  pat- 
ent in  his  hand  at  the  time,  but  fails  in 
his  caveat?  The  principles  of  law  do  not 
warrant  such  a  doctrine,  which,  if  it  pre- 
vailed, would  unsettle  many  good  titles. 
According  to  this  doctrine,  a  man  holding 
a  patent  caveats  another;  if  he  fails  in 
any  of  the  critical  learning  about  caveats, 
he  is  to  lose  his  freehold  altogether.  But 
surely,  he  may  lose  in  the  caveat,  and 
afterwards  stand  a  trial  in  ejectment  on  the 
validity  of  his  patent. 

Wickham.  We  only  contend  that  the 
grant  shall  not  issue  on  the  survey  now  in 
question ;  not  that  surveys  cannot  be  made 
on  the  entries  for  218  acres.  I  think  that 
surveys  cannot  now  be  made  on  those  en- 
tries. But,  if  I  am  wrong  in  this,  Preston 
may    proceed    to    have    them    made. 

62  *If  he  has  lost   the  title,  it   is  by  his 
own  fault,  for  not  surveying   accord- 
ing to  law. 


(a)  1  Peake*s  Ev.  29,  citing  In  note,  2  Black.  Rep. 
877:  Scott  ▼.  Sherman,  2  Term  Rep.;  Cook  v.  Showl, 
Peake'8  Ev.  82,  a  verdict  on  which  no  judgrment  is 
entered  is  not  conclusive,  4  Sap.  to  Viner.  299,  pi.  8,  2 
£sp.  Cases  at  N.  P.  008. 


Randolph.  The  attempt  is  to  deprive  us 
of  the  possibility  of  shewing  that  we  still 
retain  the  legal  right  to  those  218  acres. 

Thursday,  March  10.  The  Judges  deliv- 
ered their  opinions. 

JUDGE  TUCKER.  Harvey  entered  a 
caveat  against  the  emanation  of  a  patent  to 
Preston  for  590  acres  of  land,  on  a  survey 
dated  the  13th  of  December,  1793,  because 
he  claims  part  of  the  land  therein  contained 
under  a  better  right,  which  he  sets  forth 
accordingly. 

Mr.  Wickham,  for  the  appellee,  con- 
tended, that  the  question  now  presented  to 
the  Court  had  been  already  decided  in  this 
Court,  in  the  case  between  the  same  parties, 
reported  in  3  Call,  495.  And,  at  first,  I 
was  inclined  to  suppose  it  was.  But,  on 
reference  to  the  record  in  that  case,  I  find 
the  judgment  was,  that  no  grant  should 
issue  to  T.  Preston  for  that  part  of  the 
land  contained  in  his  inclusive  survey, 
which  is  included  in  the  said  R.  Harvey's 
survey  of  187  acres ;  which  was  the  onlv  part 
in  controversy  in  that  suit.  The  title  to 
the  residue  of  the  590  acres,  therefore,  was 
not  affected  by  that  judgment. 

On  the  trial  of  the  present  caveat,  the 
defendant  offered  two  bills  of  exceptions  to 
the  opinion  of  the  Court,  which  were  al- 
lowed. The  first  alleged  that  the  plaintiff 
Introduced  the  surveyor  of  the  County, 
with  a  list  of  entries  and  surveys  referred 
to,  to  prove  that  the  defendant  had,  by 
prior  entries,  exhausted  the  warrant  on 
which  his  last  entry  was  founded ;  which 
surveyor  also  proved  that,  as  to  a  number 
of  entries  referred  to,  it  did  not  appear  in 
his  books  that  they  were  made  under  the 
warrant  in  question.  And  the  defendant 
objected  to  the  evidence  of  the  sur- 
63  veyor's  *certificate  to  the  said  list,  as 
not  the  highest  evidence  which  the 
nature  of  the  case  will  admit  of;  but  the 
objection  was  overruled  by  the  Court,  and 
I  am  strongly  disposed  to  think  that  they 
erred  in  so  doing.  For,  in  a  question  ot 
that  nature,  I  think  the  book  of  entries  it- 
self ought  to  have  been  introduced,  that 
the  Jury,  by  inspecting  the  original  entries 
in  each  case,  might  determine  whether  any 
or  all  of  them  were  made  upon  other  war- 
rants; more  especially  when  it  came  out 
upon  the  oral  testimony  of  the  surveyor, 
that  as  to  a  number  of  entries  referred  to 
in  the  list  it  did  not  appear  in  his  books 
that  they  were  made  on  the  warrant  in 
question.  This  part  of  the  testimony  might 
have  the  effect  of  warning  the  jury  not  to 
place  implicit  confidence  in  the  list  sub- 
mitted to  their  inspection ;  but,  on  the  other 
hand,  the  permitting  the  list  to  go  to  them 
as  evidence  might  tend  to  mislead  them. 
And  it  has  been  decided  in  this  Court  that 
the  permittng  any  improper  evidence  to  go 
to  the  Jury,  is  error. 

The  second  bill  of  exceptions  states,  ^^that 
the  counsel  for  the  plaintiff  moved  the 
Court  to  direct  the  Jury,  that  a  verdict  on 
which  a  judgment  was  rendered  in  another 
trial  between  the  same  parties,  was  conclu- 
sive evidence  to  prove  the  fact  of  the  war- 
rant being  exhausted;  the  finding  in  the 
said  verdict  being  in  a  trial  between  the 
same  parties,  in  which  the  same  point  was 
controverted,    and  in  which   the  title  to  the 
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same  land  was  in  controversy,  as  was  the 
subject  of  the  caveat  then  depending,  and 
finds  the  same  fact ;  and  the  Court  directed 
the  Jury,  that  the  said  verdict  was  conclu- 
sive evidence." 

It  has  long  since  been  settled,  that  a  ver- 
dict on  the  same  point,  and  between  the 
same  parties,  may  be  given  in  evidence, 
though  the  lands  are  not  the  same,  (a)  But 
this  is  to  be  understood  with  this  restric- 
tion, that  it  is  of  a  matter  which  was  in 
issue  in  the  former  cause,  (b)  And,  not 
only  between  parties,  but  between  priv- 
ies  also,    is   the    verdict    admissible 

64  *evidcnce.  (c)      Now,    here  the  ques- 
tion   was,    in    both    cases,    as  to  the 

validity  of  Preston's  last  entry ;  the  fact 
put  in  issue  being  that  the  warrant  upon 
which  that  entry  was  made  had  been  ex- 
hausted by  prior  entries.  I  therefore  think 
the  verdict  was  rightly  admitted  to  go  to 
the  Jury :  and  on  the  authority  of  Shetton 
V.  Barbour,  in  this  Court,  (d)  where  the 
question  was,  whether  the  evidence  offered 
should  have  been  left  to  the  Jury  as  circum- 
stantial evidence  only,  or  as  conclusive  evi- 
dence of  the  fact  in  issue ;  and  this  Court 
decided,  that  the  District  Court  erred  in  not 
instructing  the  Jury  that  it  was  conclusive 
as  to  that  fact. 

The  question  now  is,  whether  there  must 
be  a  new  trial  between  the  parties,  because 
of  the  admission  of  the  evidence  excepted 
to  in  the  first  bill  of  exceptions,  which  I 
have  already  spoken  of,  as  erroneously  ad- 
mitted. It  is  m  general  true,  that  if  the 
Court  admit  any  improper  evidence,  upon 
a  trial,  which  is  made  to  appear  by  a  bill  of 
exceptions,  there  must  be  a  new  trial.  I 
was,  at  first,  inclined  to  suppose,  that  the 
present  case  furnishes  an  exception  (and 
probably  the  only  exception)  to  the  rule. 
For  the  error  apparent  from  the  first  bill 
of  exceptions  was,  I  conceived,  completely 
cured  by  the  matter  contained  in  the  second 
bill  of  exceptions;  the  evidence  excepted 
to  in  both  instances  being  adduced  to  prove 
one  and  the  same  fact,  upon  which  fact  the 
merits  of  the  case  entirely  depended ;  viz. 
whether  Preston's  warrant  was  exhausted 
by  prior  entries.  And,  although  the  Court 
admitted  improper  evidence  as  to  that  fact, 
at  first,  yet  as  further  evidence,  and  that 
conclusive  between  the  parties,  was  also  ad- 
duced to  the  same  fact,  I  thought  that  it 
would  be  a  vain  thing  to  reveme  the  judg- 
ment for  the  first  error,  and  to  direct  a  new 
trial  to  be  had,  in  which  the  verdict  should 
be  admitted  as  conclusive  evidence  of  the 
fact  in  question,  since  the  result  (except 
as  to  costs)  must  be  precisely  the  same, 

65  as  if  ''we  should  affirm  the  judgment. 
And,  though  it   might   seem    a   little 

hard  to  throw  the  costs  upon  the  appellant, 
where  there  has  been  any  error,  yet,  as,  by 
his  own  shewing  in  the  second  bill  of  excep- 
tions, that  error  was  rendered  unimportant 
by  subsequent  conclusive  evidence  to  the 
same  fact,  I  thought  it  would  be  running 
the  parties  to  much  unnecessary  expense, 
if,  from  a  mere  scruple  in  respect  to  costs, 
we  should  award  a  new   trial.     But,  from  a 


(a)  Staerwin  y.  Clarsres,  Bull.  N.  P.  232. 
<b)  Ibid.  238,  Hobart.  SS. 
(c)  Bull.  282;  2  Wash.  64,  Staelton  y.  Barbour. 
Id)  2  Wash.  67. 


further  examination  of  the  record,  I  find 
that  the  conclusive  evidence  arising  out  of 
the  verdict  in  the  former  suit  relates  only 
to  Preston's  entry  for  150  acres  of  land, 
made  on  the  20th  of  August,  1785,  of  which 
Harvey  recovered  in  the  former  raveat  the 
part  included  within  his  (Harvey's)  survey 
of  187  acres;  but  has  no  relation  to  Pres- 
ton's entry  for  30  acres  under  the  same  war- 
rant, made  antecedent  to  the  entry  for  150 
acres,  nor  to  the  entries  for  218  acres, 
made  under  other  warrants ;  touching  which 
the  former  verdict  contains  no  evidence 
that  it  was  exhausted.  Consequently,  as 
to  these  entries,  the  evidence  objected  to  in 
the  first  bill  of  exceptions,  remains  unfor- 
tified by  the  conclusive  evidence  in  the  first 
verdict.  There  ought,  therefore,  to  be  a 
new  trial,  unless  there  be  some  other  rea- 
son, arising  out  of  the  record,  to  the  con- 
trary. This  reason,  I  apprehend,  is  fur- 
nished by  Mr.  Preston's  inclusive  survey, 
which  I  am  of  opinion  was  not  authorised 
by  the  act  relied  on,(e)  which  I  concur  in 
thinking  relates  only  to  patented  lands. (f) 
Upon  this  point,  therefore,  I  am  of  opinion, 
that  the  judgment  of  the  District  Court 
must  be  affirmed,  with  some  small  amend- 
ment, viz.  that  no  grant  issue  to  Thomas 
Preston  in  pursuance  of  his  inclusive  sur- 
vey, made  the  '13th  day  of  December,  1793, 
under  an  order  of  the  County  Court  of  Bot- 
etourt, granting  leave  to  him  to  comprehend 
in  one  survey  his  several  adjoining  claims. 
JUDGE  ROANE.  The  question  made 
by  the  first  bill  of  exceptions,  need  not  be 
decided  by  this  Court.  That  question,  in 
relation,  as  well  to  the  inconven- 
66  iences  and  consequences  ^possibly  re- 
sulting from  a  reversal  of  the  decision 
of  the  District  Court,  as  to  the  actual  prac- 
tice of  surveyors  touching  the  point  in  dis- 
pute, may  be  so  important,  that,  without 
necessity,  and  with  no  greater  lights  than 
I  have  at  present,  I  shall  be  unwilling  to 
pass  an  opinion  upon  it. 

The  decision,  to  which  that  .exception 
was  taken,  was,  that  the  surveyor  (with 
the  list  of  entries)  was  admitted  to  prove 
that  the  land  warrant,  No.  10,629,  was  ex- 
hausted before  Preston's  entry  for  the  150 
acres  was  made.  Admitting,  for  the  pres- 
ent, that  this  testimony  was  illegal  to 
prove  this  point,  is  not  the  error  cured  by 
the  decision  mentior.wd  in  the  second  bill  of 
exceptions?  That  decision  is  that  the  ver- 
dict, in  the  former  case,  between  the  same 
parties,  respecting  the  same  land,  and  go- 
ing to  this  very  point,  is  conclusive  evi- 
dence to  establish  the  point.  If  this  last 
decision  be  correct,  was  not  the  former  er- 
ror of  the  Court  merged  in  it,  and  deprived 
of  all  power  and  tendency  to  injure  the 
cause  of  the  appellant?  for  the  latter  covers 
more  ground  than  the  former,  and  destroys 
its  effect.  He  could  not  be  injured  by  the 
admission  of  illegal  evidence  to  a  particular 
point,  if,  afterwards,  legal  and  conclusive 
testimony  was  exhibited,  under  the  express 
sanction  of  the  Court,  which  overwhelms 
the  former  testimony,  and  concludes  and 
shuts  up  the  point  forever.  In  such  case, 
it  is  the  latter  and    not   the   former  testi- 

(e)  Rey.  Code,  1  yol.  cb.  86,  sect  48,  p.  14& 

(f)  See  8  Call,  499. 
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mony,  which  produces  the  verdict  of  the 
Jury.  It  has  often  been  decided  here,  that 
an  error  of  the  inferior  Court  cannot  be 
complained  of,  or  appealed  from,  if  it  be 
beneficial  to  the  party  appealing.  In  the 
case  of  Smith  v.  Harmanson,(a)  in  debt  on 
a  bond,  the  Jury  found  a  verdict  of  an  ag- 
gregate sum  of  principal  and  interest,  for 
which  judgment  was  rendered.  This  Court 
was  of  opinion,  that,  although  this  was 
erroneous,  yet,  being  for  the  benefit  of  the 
defendant,  (inasmuch  as  it  stopped  the 
continuing  interest,)  he  could  not  com- 
plain of  it,  or  appeal  on  that  account.  In 
the  case  of  Pendleton  v.  Vandevier,(b) 
Pendleton  was  appellant,  and  complained  of 
a  judgment  against  him  for  land:  the 
^7  judgment  *was  reversed;  but  this 
Court  being  of  opinion  that  Vande- 
vier  ought  to  recover  a  greater  quantity  of 
land,  the  judgment  was  entered  for  such 
greater  quantity,  and  Vandevier  also  re- 
covered the  costs  as  the  party  prevailing, 
iaasmuch  as  the  error  of  the  Court  below 
was  in  favour  of  Pendleton.  Many  other 
decisions  might  probably  be  found  going 
to  establish  the  same  principle. 

The  doctrine  then  seems  to  be  established, 
that  a  party  shall  not  complain  of,  or  re- 
verse a  judgment  for,  an  error  which  is 
beneficial  to  him.  It  is  but  pursuing  the 
same  principle  to  say,  that  a  judgment 
shall  not.be  reversed  for  an  erroneous  de- 
cision, unless  some  injury  could  possibly 
have  resulted  therefrom  to  the  party  appeal- 
ing. This  Court  does  not  sit  here  to  re- 
verse judgments  for  erroneous  opinions  on 
mere  abstract  or  immaterial  questions ;  but 
to  give  redress  to  parties  grieved  by  the 
decisions  of  the  inferior  Courts. 

In  the  case  before  us,  no  injury  could 
have  arisen  to  the  appellant  from  the  admis- 
sion of  the  testimony  excepted  to  in  the 
first  bill  of  exceptions,  because,  as  I  have 
already  said,  that  testimony  was  entirely 
superseded,  and  rendered  unnecessary  to  be 
considered  by  the  Jury,  by  the  superior  and 
conclusive  evidence  of  the  verdict  men- 
tioned in  the  second  bill  of  exceptions.  It 
is  said  to  have  been  settled  here  that  the 
permission  of  any  illegal  evidence  to  go  to 
the  Jury,  is  error.  This  is  admitted  as  a 
general  position ;  but,  in  a  case  like  this, 
it  is  not  such  an  error  as  to  cause  the  re- 
versal of  the  judgment.  This  distinction 
seems  warranted  by  the  principle  of  the 
cases  t>efore  stated. 

There  is  no  doubt  but  the  opinion  of  the 
District  Court,  in  relation  to  the  admission 
of  that  verdict  as  evidence,  is  right.  The 
case  of  Shelton  v.  Barbour (c)  is  full  up  to 
this  point,  and  perhaps  goes  beyond  it; 
and  in  the  case  of  Pegram  v.  Isabell,(d) 
the  doctrine  in  that  case  seems  admitted, 
as  between  parties  and  privies,  by  the 
counsel  on  both  sides.  In  Shelton  v.  Bar- 
bour, the  same  objection  was  taken  as  is 
here  taken,  viz.  that  the  former  ver- 
68  diet  was  only  persuading  ^evidence ; 
but  the  objection  was  overruled,  and 
the  verdict  declared  to  be  conclusive  evi- 
dence.    It  is  unnecessary  to  fortify  the  sol- 


(a)  I  Wash.  6. 

(b)  lb.  881. 

(c)  2  Wash.  64. 

(d)  Hening  and  Monf ord,  887. 


emn  decisions  of  this  Court  by  repeatinir 
the  reasons  on  which  they  are  founded; 
but  it  is  evident  that  the  rule  in  question 
is  a  wise  one,  inasmuch  as  it  is  necessary 
that  an  end  be  put  to  litigation,  and  in 
order  to  provide  against  the  loss  of  testi- 
mony, &c.  On  the  other  hand,  the  adverse 
party  is  not  injured,  for  he  had  an  oppor- 
tunity to  cross-examine  the  Witnesses  on 
whose  testimony  the  first  verdict  was 
founded. 

On  these  grounds,  Harvey  was  entitled  to 
prevail  against  Preston  on  the  merits,  as 
to  all  the  land  which  he  (Preston)  claimed 
by  virtue  of  the  warrant.  No.  10,629.  As 
to  the  residue  of  the  unpatented  land, 
claimed  by  Preston's  other  entries,  the  in- 
clusive survey  in  question  is  incompetent  to 
bar  Harvey's  caveat;  it  being  still  my  opin- 
ion that  an  inclusive  survey  does  not  extend 
to  lands  held  merely  by  entry.  As  to  this 
residue,  I  presume  that  the  judgment  of 
the  District  Court  has  reference  only  to  the 
inclusive  survey,  which  is  opposed  by  the 
caveat.  It  ought  not,  and,  I  presume,  does 
not,  affect  any  ulterior  claim  or  survey,  (a 
separate  one  for  example)  by  which  Pres- 
ton may  possibly  hold  this  land.  If,  how- 
ever, there  be  any  doubt  on  this  subject,  I 
agree  that  the  decision  of  the  Court  may 
be  so  expressed  as  to  be  fully  understood 
upon  the  point ;  and,  upon  the  whole,  that 
the  judgment  of  the  District  Court  be 
affirmed. 

JUDGE  FLEMING.  I  concur  with  the 
other  Judges  in  affirming  the  judgment  of 
the  District  Court ;  and,  by  the  special  en- 
try, it  will,  in  effect,  be  affirming  it  with- 
out prejudice ;  as  it  will  leave  Preston  at 
liberty  to  pursue,  by  any  legal  means  in 
his  power,  his  right  to  the  218  acres  entered 
upon  warrants  that  had  not  been  exhausted. 

The  opinion  of  the  Court  was,  **that  the 
act  authorising  inclusive  surveys  does 
not  extend  to  lands  claimed  by 
69  *entry  only;  and  therefore  that  no 
grant  issue  to  the  appellant  in  pursu- 
ance of  his  inclusive  survey  made  the  30th 
day  of  December,  1793,  under  an  order  of 
the  County  Court  of  Botetourt,  granting 
leave  to  him  to  comprehend  in  one  survey 
his  several  adjoining  claims,  and  that  the 
judgment  of  the  District  Court  be  affirmed." 


Sale  V.  Roy. 

Wednesday,  March  9. 1808. 

Bxecutors— Sale  of  Slaves  Specifically  Bequeathed— 
Rlflrhts  of  Leiratee.*— The  rierht  of  a  purcbaser.  at 
public  auction,  from  an  execator,  of  slaves,  spe- 
cifically bequeathed  by  the  testator,  cannot  be 
disturbed  by  the  legatee,  whether  the  sale  was 
necessary  for  the  payment  of  debts,  or  not:  un- 
less It  be  proved  that  the  purchaser  knew  there 
were  no  debts  to  render  such  sale  necessary: 
the    remedy    of    the    legatee    belnsr,  otherwise, 


*Bxecutore— Sale  of  Slaves  When  Necessities  of  Estate 
Do  Not  Require  It— Rights  of  Le^ratees.— A  legatee  can- 
not set  aside  a  sale  of  slaves  made  by  an  executor 
even  thousrh  the  necessities  of  the  estate  do  not  call 
for  such  sale,  his  rigrbt  is  against  the  executor:  but 
where  the  purchaser  knew  there  were  no  debts  to 
render  such  sale  necessary,  the  leeratee  may  avoid 
the  sale.    Sale  v.  Boy,  2  Hen,  &  M.  69. 

In  Anderson  v.  Fox,  S  Hen.  &  M.  262.  Tuckeb,  J.,  says 
I  think  there  may  be  cases,  where  the  sale  of  a  slave 
by  an  executor  may  be  avoided  by  a  legatee,  distrib- 
utee, or  creditor  of  the  testator,  as  I  have  before 
said,  in  the  case  of  Sale  v.  Roy,  2.  Hen.  <&  M.  69. 

See  monographic  note  on  "Executors  and  Admin- 
istrators" appended  to  Rosser  v.  Deprlest,  6  Gratt  0. 
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affainst  the  ezecator  only.  .Neither  can  such 
purchaser,  himself,  compel  the  executor  to  re- 
scind the  contract 

William  Sale,  in  March,  1797,  exhibited 
his  bill  in  the  County  Court  of  Caroline, 
against  Munf^o  Roy,  sen.  in  which  he 
stated  that  the  defendant  having  advertised 
in  the  Fredericksburg  Herald,  on  the  7th 
of  December,  1795,  that  there  would  be  sold 
at  his  plantation,  on  the  Slst  day  of  the 
same  month,  between  twenty  and  thirty 
slaves,  one-half  of  the  purchase  money  to 
be  paid  on  the  day  of  sale,  and  credit  given 
for  the  balance  until  the  1st  of  November, 
ensuing,  bond  and  good  security  being  re- 
quired, the  complainant,  with  many  others, 
attended  the  sale,  where  he  became  pur- 
chaser of  three  negroes,  to  wit,  Nanny,  a 
woman,  and  Caroline  and  Aggy,  her  chil- 
dren, for  the  sum  of  ninety-two  pounds, 
fifty  whereof  he  accounted  for  and  paid, 
and  for  the  remaining  forty-two,  gave  bond 
and  security  according  to  the  terms  of 
sale;  that  he  afterwards  was  informed  and 
believed  it  to  be  true  that  the  said  Nanny 
was  one  of  certain  negroes,  who  had  been 
devised  by  the  will  of  James  Micou,  de- 
ceased, to  his  nephew,  James  Henry  Roy, 
and  his  nieces  Beatrix  and  Catharine  W. 
Roy,  children  of  the  said  Mungo  Roy, 
equally  to  be  divided  among  them ;  that,  at 
the  lime  of  the  sale,  one  or  two  of  the  three 
devisees  were  under  age,  and  the  legal  title 
to  Nanny  and  her  children  remained  in 
them,  which  the  defendant  well  knew,  and 
of  which  the  complainant  was  totally  igno- 
rant; that  he  had  since  applied  to  the 
70  defendant,  *and  offered  to  return  him 
the  slaves,  requesting  him  to  deliver 
up  the  bond  to  be  cancelled,  and  to  repay 
the  money  advanced;  with  which  requests 
he  refused  to  comply.  The  object  of  the 
bill  was,    therefore,  to  compel   compliance. 

The  defendant,  in  his  answer,  admitted 
the  advertisement  ,and  sale,  the  purchase 
by  the  complainant,  and  the  devise  in  the 
will  of  James  Micou ;  but  said  that,  as  exec- 
utor of  the  said  will,  *'he  had  a  right  to 
sell,  and  did  sell  the  said  negroes  to  as- 
sist in  paying  the  debts  of  his  testator;*' 
that  the  said  debts  were  considerable;  and 
that  suits  had  been  commenced  against 
him;  (without  stating  them ;)  and  denied 
that  there  was  any  justice  or  reason  in  the 
complainant's  request;  averring  that  no 
such  proposal  would  ever  have  been  made, 
'^had  it  not  been  for  some  indisposition 
that  the  negro  woman  was  afflicted  with, 
at  the  time  the  request  was  made;  which, 
perhaps,  might  have  been  brought  on  by 
neglect,  as  it  was  notorious  that,  at  the 
time  the  defendant  had  her  in  his  posses- 
sion, and  sold  her,  she  was  a  sound  and 
healthy  negro."  He  acknowledged,  that 
the  complainant  did  pay  him  according  to 
the  terms  of  the  sale,  as  much  money  as  he 
was  bound  to  pay :  but  said  the  complain- 
ant was  '^a  bad  accountant,  or  he  would 
not  call  it  fifty  pounds,"  and  charged 
the  complainant  with  being  well  ac- 
quainted with  the  circumstance  that  the 
negroes  belonged  to  the  estate  of  James 
Micou,  deceased,  long  before  he  applied  for 
a  bill  of  sale    for  them. 

The  advertisement  (a  copy  of  which 
was    inserted  in  the  record)    did    not  men- 


tion the  title  by  which  any  of  the  negroes 
were  to  be  sold.  The  will,  which  was  also 
inserted,  was  admitted  to  record  in  August, 
1781. 

From  sundry  depositions  it  appeared,  that 
the  cryer  who  sold  the  slaves,  was  not  in- 
formed that  any  of  them  were  the  property 
of  James  Micou,  deceased;  that  James 
Henry  Roy,  one  of  the  devisees  of  the 
slaves,  and  son  of  the  defendant,  was  at  the 
sale,  and  being  asked  **what  would  be  done 
about    the    children's    rights,"     said 

71  to  the  witness  *that    "if    his    father 
did  not  make  them  good,  he  would  not 

lose  his  proportion ;"  (but  the  sale  was  not 
forbidden  by  him,  or  by  any  body  else ;) 
that  some  time  in  the  month  of  June,  1796, 
(about  six  months  after  the  sale,)  the  com- 
plainant was  informed,  apparently  for  the 
first  time,  of  the  rights  of  the  children ; 
that  sometime  in  January,  17%.  the  negroes 
were  all  sick,  and  continued  so  until  May; 
that  in  July,  a  witness  was  told  that  they 
were  still  sick ;  and  that  the  complainant's 
application  to  rescind  the  contract  was 
made  in  August  of  the  same  year. 

The  defendant  having  brought  suit  at 
common  law  against  the  complainant,  on 
the  bond,  and  obtained  a  judgment,  while 
the  suit  in  equity  was  depending;  an  in- 
junction was  awarded  to  stay  execution 
until  the  matters  in  controversy  in  equity 
should  be  determined. 

On  the  final  hearing  the  Court  was  of 
opinion,  that  ''the  sale  and  purchase  of  the 
three  slaves  in  the  bill  mentioned  be  set 
aside;  and  it  was  decreed  and  ordered, 
that  the  defendant  pay  to  the  plaintiff  the 
sum  of  fifty  pounds  paid  on  the  day  of 
sale;"  (concerning  which  there  was  no 
evidence,  except  the  allegations  aforesaid) 
**with  interest  thereon  at  the  rate  of  five 
per  centum  per  annum  from  the  1st  of  Jan- 
uary, 1796;  and  that  the  injunction  be  made 
perpetual. ' ' 

This  decree,  on  an  appeal  to  the  high 
Court  of  Chancery,  was  reversed,  and  the 
bill  dismissed  with  costs ;  whereupon  the 
complainant  appealed  to  this  Court. 

Call,  for  the  appellant.  The  grounds  of 
the  suit  were  that  Roy,  being  an  executor, 
advertised  a  sale  of  slaves;  not  stating 
whether  he  sold  as  executor,  or  not.  The 
appellant  purchased,  believing  them  to  be 
Roy's;  but  they  afterwards  turned  out  to  be 
the  property  of  his  testator,  who  had  de- 
vised them  away :  upon  which  he  applied  to 
rescind  the  contract  and  to  have  his  money 
back,  which  Roy  refused,  though  admitting 
them  to  be  his  testator's.  The  answer 
states,  too,  that  Sale  was  dissatisfied 

72  with  the  'purchase,  because  the 
negroes  were  diseased.  This  circum- 
stance, though  not  mentioned  in  the  bill, 
yet,  being  stated  in  the  answer,  may  be  re- 
lied on  by  the  complainant. 

Roy,  as  executor,  had  no  right  to  sell  un- 
less he  shews  there  were  debts  which  ren- 
dered such  sale  necessary.  This  he  does  not : 
and  therefore  it  was  a  mere  pretext.  Be- 
sides, Sale  knew  nothing  of  the  defect  in 
the  title  before  he  paid  the  purchase  money ; 
and  ought  therefore  to  be  protected,  as  an 
innocent  purchaser.  If  an  executor  sells  a 
specific  legacy  improperly,  the  purchaser, 
if  innocent,  has  a  right  to  hold  the  property ; 
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but  may  give  it  tip  if  the  legatee  wishes  it, 
aod  he  chuses  himself  to  do  so ;  and  the 
court  will  compel  the  executor  to  refund, 
where  there  are  no  debts  to  pay,  or  there 
is  other  property  which  might  be  sold. 
This  is  the  rule  where  the  money  has  been 
paid ;  but,  if  it  has  not  been  paid,  the  pur- 
chaser cannot  protect  himself,  but  must 
give  up  the  property. 

But,  if  this  point  be  against  me,  it  is  es- 
tablished by  the  testimony  that  Sale  was 
imposed  on  in  tne  purchase;  the  slaves  be- 
ing diseased  at  the  time,  which  was  known 
to  Roy,  but  not  to  him. 

Randolph,  for  the  appellee.  If  Mr.  Call  is 
right,  the  power  of  executors  is  at  an  end, 
and  they  cannot  provide  for  the  payment  of 
debts;  for  no  person  will  purchase  of  them. 
As  to  the  objection  that  no  account  of  debts 
is  xendered,  the  answer  is,  that  none  is 
demanded  by  the  bill,  nor  had  the  plaintiff 
a  right  to  one.  The  only  parties  are  the 
purchaser  and  seller ;  not  the  specific  leg- 
atee, (a)  There  the  executor  sold  a  specific 
legacy ;  and  the  case  was  between  the  lega- 
tee, executor,  and  purchaser:  yet  the  Court 
declared  the  sale  effectual ;  and  that,  if  it 
was  not  necessary  to  pay  debts,  the  legatee 
might  recover  of  the  executor ;  for  the  pur- 
chaser cannot  be  conusant  of  the  state  of 
the  assets.  Here,  it  is  objected  that  the 
purchaser  may  waive  the  benefit :  but, 
73  certainly,  the  purchaser  *has  no  such 
right :  that  is  a  question  between  the 
legatee  and  executor  only ;  for,  if  the  exec- 
utor has  paid  debts  with  the  money,  he  has 
done  what  he  had  a  right  to  do,  and  ought 
not  to  be  compelled  to  refund.  The  cir- 
cumstance that  part  of  the  purchase  money 
was  not  paid  makes  no  difference  in  the  case. 
As  to  the  disease  of  the  slaves,  the  bill 
was  ^led  more  than  a  year  after  the  sale, 
and  expressed  no  complaint  of  any  disease. 
If  there  had  been  such  a  ground  of  equity, 
it  would  certainly  have  been  stated  in  the 
bill.  The  party  here  obtained  the  injunc- 
tion upon  his  own  oath,  and  therefore  did 
not  make  this  charge.  The  testimony 
proves,  too,  that  when  he  applied  to  rescind 
the  contract,  he  did  not  mention  this  ob- 
jection, but  only  the  supposed  defect  in  the 
title.  The  answer  does. not  put  the  ques- 
tion of  disease  of  the  slaves  in  issue;  for 
the  law  does  not  authorise  the  plaintiff  to 
prove  any  ground  of  equity  not  stated  in 
bis  bill. 

Call,  in  reply.  If  the  answer  states  a 
thing  which  is  replied  to,  it  is  then  a  fact 
in  Issue ;  and  the  plaintiff  may  take  depo- 
sitions upon  that  point. 

As  the  executor  relies  that  there  were 
debts  which  rendered  the  sale  necessary, 
he  ought  to  shew  it.  The  presumption  is 
against  him,  as  the  will  was  proved  in  the 
year  1781,  and  the  sale  did  not  take  place 
until  December,  1795. 

Saturday,  March  12th,  1808,  the  Judges  de- 
livered their  opinions. 

JUDGE  TUCKER.  James  Micou  by  his 
will,  which  was  proved  on  the  9th  of  Au- 
gust, 1781,  bequeathed  certain  slaves  to 
the  children  of  Mungo  Roy,  whom  he  con- 
stituted his  executor.  In  December,  1795, 
Mungo    Roy  advertised  a  sale    of    between 


(a>  2 -P.  Wins.  148,  Ewer  v.  Corbet 
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twenty  and  thirty  negroes  at  his  planta- 
tion in  Caroline  county;  one-half  of  the 
purchase  money  to  be  paid  down,  and  a 
credit  for  the  balance  till  the  next  r^ovem- 
ber,    the  purchaser    giving  bond,  &c. 

74  No  notice  *^of  the  title  was    taken    in 
the  advertisement.     William  Sale,  ther 

sheriff,  became  the  purchaser  of  the  slaves 
bequeathed  by  James  Micou,  without  notice 
(as  he  alleges  in  his  bill)  that  the  title  wa<« 
as  above  mentioned.  After  the  purchase, 
being  informed  of  this  circumstance,  at  a 
distance  of  about  eight  months,  he  applied  to* 
Roy  to  deliver  up  his  bond  for  half  the  pur- 
chase money,  (having  paid  one-half  down,)' 
and  proposed  to  him  to  take  back  the  nc 
groes,  which  Roy,  on  his  part,  refused ;  Sale 
then  brought  a  bill  in  the  County  Court  to 
have  back  the  money  he  had  paid,  and  the 
bond  which  he  had  given,  upon  delivering 
to  Roy  the  negroes  purchased,  or  such  of 
them  as  were  alive.  Roy  in  his  answer  in- 
sisted he  had  a  right  to  sell,  and  did  sell 
the  negroes  to  assist  in  the  payment  of  his 
testator's  debts;  but  does  not  allege  any 
deficiency  of  other  personal  assets.  The 
Chancellor  pronounced  an  opinion  (the 
cause  being  brought  before  him  by  appeal) 

that  an  executor's  legal  power  to  dispose 
of  his  testator's  goods,  chattels,  and  credits 
is  absolute.  That  the  statute  enacting 
that  executors  shall  not  sell  the  slaves  of 
their  testators,  unless  their  other  personal 
estate  be  not  sufficient  for  payment  of  debts, 
did  not  abridge  the  power  of  an  executor ; 
did  only  prohibit  him  to  exercise  it,  if  the 
slaves  were  not  requisite  to  supply  deficien- 
cies in  other  species  of  property,  first  subject 
to  such  demands;"  and  dismissed   the  bill. 

I  pass  over  the  other  circumstances  of  the 
case  as  perfectly  immaterial  to  the  ques- 
tion upon  which  I  doubt.  For  I  am  by  no 
means  prepared  to  yield  my  assent  to  the 
broad  terms  in  which  the  Chancellor's  opin- 
ion is  conceived.  I  can  find  no  law  what- 
soever in  our  code  antecedent  to  the  act  of 
1705,  which  pronounces  the  nature  of  the 
estate  which  a  man  might  have  in  slaves. 
Being  utterly  unknown  to  the  common  law, 
we  can  derive  no  information  upon  the  sub- 
ject from  that  source.  The  act  above  re- 
ferred to,  declared  them  in  categorical 
terms  to  be  real  estate,  and  not  chattels. 
The  exceptions  which  followed  in  the  act, 
created  doubts  respecting  its  true  construc- 
tion. It  was  explained  by  the  act  of  1727, 
the  seventh  section  of  which  declares, 

75  *that  no  executor  hath,  or  shall  have, 
any  power  to   sell    or    dispose  of  any 

slave  or  slaves  of  his  testator  or  intestate, 
except  for  the  payment  ot  his  just  debts ; 
and  then  only,  where  there  is  not  sufficient 
of  the  personal  estate  to  satisfy  and  pay 
such  debts ;  and,  in  that  case,  it  shall  and 
may  be  lawful  for  the  executor  or  admin- 
istrator to  sell  and  dispose  of  such  slave  or 
slaves,  as  shall  be  sufficient  to  raise  so 
much  money  as  the  personal  estate  falls 
short  of  the  payment  of  the  debts."  This 
is  a  declaratory  law,  as  is  shewn  as  well  by 
the  preamble,  as  by  the  word  hath,  in  this 
clause,  and  being  on  a  subject  where  we 
have  no  guide  but  the  will  of  the  legislature, 
must  be  taken  as  they  have  thought  proper 
to  express  it.  It  made  slaves  not  general 
assets,  but  special  assets  only,  to  supply  any 
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•deficiency    in  the    personal   estate,  and   so 
jealous   was  the  legislature  of  the  abuse  of 
the  autliority    vested  in  an    executor  or  ad- 
ministrator  by    this    act,  that  in  the  year 
1748,  they  passed  another  act, (a)  the  29th 
section  of  which  is,  word  for  word,  as  that 
before  cited,  except    that   it  expressly   re- 
quires the  sale  to  be  made  at  public  auction. 
It  is  further  to  be  observed,  that  the  legisla- 
ture at  the  same    session,  passed  an  act,  (b) 
declaring   slaves    to    be    chattels    personal 
in  all  cases.    This  act  was  refused  the  royal 
assent,     and   consequently    never     became 
a   law;  but  it  shews   the    intention  of    the 
legislature    to    have    been  to  restrain  the 
power    of  an  executor  as  to   selling  slaves, 
although  they  were  willing  that  they  should 
no  longer  be  real  estate.     Would  the  Chan- 
cellor   have    pronounced    the    power  of  an 
executor  over    the  slaves  of   his  testator  so 
absolute,    (to  use   his  own  terms)  as  that  a 
private  sale  of  a  slave,  in  ^'disregard,  even 
in  contumacious  disobedience  to  the  prohibi- 
tion,** not  to  sell  except  at  public  auction, 
would  have  been  valid?    Th^  doctrine  con- 
tained in  his  decree  seems  to  me  to   assert 
as  much.     But   such    a   doctrine,    I    trust, 
will  never  receive  the  sanction  of  this  Court 
in  the  latitude  in  which  it  is  expressed.     In 
the   present    case,    the    sale    was  made  at 
public   auction ;  there  is  therefore  no 
76        Aground  to  impeach  it,  as  contrary  to 
the    prohibitions    of    the    act.      And 
even  if  it  had    been    made  in    private,  the 
purchaser  could  not   rescind  it,  though  the 
legatee  would  not,  I  conceive,  be  bound  by 
it :  nor    would    he,   perhaps,  be  bound  by  a 
public    sale,    if   the    purchaser    had  notice 
that  there  were  either    no    debts,    or    that 
there  was  other  sufficient  personal  estate  to 
discharge    them :  and   this  -I  find   to  be  the 
doctrine   of   the  Master  of  the    Rolls,  with 
respect    to  terms  for   years,  in    the  case  of 
Rwer  V.  Corbet,  2  P.  Wms.  148,  and  which 
I  think  equally  applicable  to  slaves  in  this 
country,    under  the    general  provisions    of 
our  law,  whether  specifically  bequeathed,  or 
not.     I  am    well  aware  that  there  are  some 
general  expressions  in  the  opinions  of   the 
Court  as  delivered  by  the  presiding   Judge 
in  the  cases  of  Walden  v.  Payne,  and  Brock 
V.  Philips,  (c)  which  may  seem  contrary  to 
the  principles  I  contend  for.     But  the  point 
now  under  consideration,    was    not    before 
the    Court  in    either    of  those  cases;  and  I 
hope  it  cannot  be  codstrued  as  a  disrespect 
to  the  Court,    to  dissent  from   such  general 
expressions,  where  they  may  be  applied  to 
cases    not  under   their  consideration  at  the 
time. 

In  the  present  case,  the  purchaser  bought 
the  slaves  upon  the  plantation  of  the  de- 
fendant, where  a  number  of  others  were 
exposed  to  sale,  at  public  auction,  without 
any  notice  of  the  nature  of  the  seller's 
right  thereto,  fie  might  very  naturally 
suppose  they  were  all  (as  a  part  are  said  to 
have  been)  his  own  property.  The  legatees 
were  all  probably  present.  One  of  them  is 
proved  to  have  been  so.  The  sale  was  not 
forbidden.  The  purchaser  then  stands  upon 
the  ground  of  a  fair  purchaser  without  no- 
tice :  nay  more,  of  a  purchaser  buying  with 
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the  knowledge  of  those  who  might  claim 
title,  yet  standing  by,  and  not  disclosing 
such  claim.  Under  such  circumstances,  the 
sale  can  never  be  impeached  by  them, 
whether  justified  by  a  deficiency  of  the 
personal  estate,  or  not.  The  purchaser, 
then,  is  in  no  danger  from  that  quarter. 
That  being  the  case,  there  is  no  ground 
upon  which  to  set  aside  the  sale,  for 
77  any  thing  '^alleged  in  the  bill.  And 
it  certainly  appears  to  me,  that  there 
is  no  equity  arising  out  of  the  matter  con- 
tained in  the  answer,  which  I  think  it  would 
be  mispending  time  to  notice  further. 

On  these  grounds,  and  not  for  those  men- 
tioned by  the  Chancellor  in  his  opinion,  I 
think  the  decree  should  be  affirmed. 

JUDGFf  ROANE.  It  is  neither  put  in 
issue,  nor  proved,  that  the  slaves  in  ques- 
tion were  diseased  at  the  time  of  the  sale. 
The  case,  therefore,  stands  merely  upon  the 
general  question  whether  the  sale  of  a  slave 
specifically  bequeathed,  and  sold  by  an  ex- 
ecutor, at  public  sale,  for  the  payment  of 
debts  due  from  the  testator,  can  be  annulled 
by  the  purchaser. 

The  case  of  Ewer  v.    Corbet,    2  P.  Wms. 
148,  (followed  up  by  the  other  cases)  is  de- 
cisive to  shew  that  the  doctrine  is  otherwise 
in    relation    to   personal  estate  in  general ; 
and    that  an  objection    to  the  sale  does  not 
lie    in  the   mouth  of  a  purchaser,  however 
it  may  be  as  to  the  legatee.     In  that  case  it 
was  said  with  great  force,    that    it    is    not 
reasonable  to  put  every  purchaser  of  a  lease 
(the  case  was   that  of  a  lease)  from  an  ex- 
ecutor, to  take  an  account  of  the   testator's 
debts:  and  that,  if  equity   were  otherwise, 
it  would  lay  an  embargo  on  all  personal  es- 
tate in  the  hands  of  executors,  which  would 
be  attended  with  great  inconveniences:  the 
bill   of   the   specific   legatee  to  recover  the 
term  sold  by  the   executor  was   dismissed ; 
and,  it    was   decided   thatt   the  legatee  had 
no  remedy  but  against   the  executor  to  re- 
cover the  value  of  the  legacy,  in  case  there 
were  sufficient  other  assets  for  the  payment 
of  debts.     The   principle    of   this   decision 
has    been    expressly   extended  to  slaves  by 
the  decisions  of  this  Court.     In  the  case  of 
Walden    v.    Payne,    2    Wash.    7,  it  was  de- 
clared (which,    indeed,    was    before    suffi- 
ciently  evident)    that   slaves   were  clearly 
assets  in  the   hands   of  an    executor, 
78        and  liable  to  the  payment  *of  debts, 
&c.    and,    in    the   case    of  Brock    v. 
Philips,  2  Wash.  68,  the  above  doctrine  was 
expressly  recognised  as  applicable  to  slaves. 
It  was  there  said  that,  although  the  princi- 
ple caveat  emptor  applied  to  lands  devised 
to  be  sold  for  the  payment   of  debts,  it  was 
otherwise  as  to  slaves  and   personal  estate ; 
and  that  a  purchaser  of  slaves  sold  at  pub- 
lic auction  by  an  executor,  for  the  payment 
of   debts,    could  not  be  disturbed.     If  this 
doctrine  be   correct,    which    I  hold    it    un- 
doubtedly to  be,  it  follows,  as  a  necessary 
consequence,  that  there  is  no  pretence  that 
the  purchaser,  on  his  part,   can   annul  the 
sale. 

If  it  be  said  that  slaves  are  a  kind  of 
special  assets,  and  only  liable  in  the  event 
of  the  deficiency  of  the  other  personal  es- 
tate to  pay  the  debts,  the  same  may  be  said 
of  other  chattels  specifically  bequeathed; 
but,  as  to  them,  the  objection  does  not  pre- 


338 


^HEN.  &M. 


Woodson  and  Roystbr  v,  Barrktt  and  Co. 


79<80 


irail.  Goods  specifically  bequeathed  are  lia- 
ble to  a  similar  exemption,  not  only  by 
the  general  principles  of  law,  but  by  the 
particular  provision  of  our  act.  I  cannot, 
therefore,  discriminate  between  slaves,  and 
other  goods,  when  specifically   bequeathed. 

On  the  ground,  therefore,  that  the  law 
on  this  point  ought  to  be  considered  as  set- 
tled, and  settled  on  right  principles,  I  am 
of  opinion  that  the  decree  of  the  Chancellor 
is  correct,  and  ought  to  be  affirmed. 

JUDGED  FLEMING.  It  is  admitted  that 
an  executor  has  no  right  to  sell  a  specific 
legacy  for  the  payment  of  his  testator's 
debts,  so  long  as  he  has  in  bis  hands  other 
assets  sufficient  to  discharge  them:  but 
whom  does  the  law  presume  to  be  the  proper 
judge  of  the  circumstance?  The  executor 
himself:  and,  therefore,  if  he  sells  a  specific 
legacy,  when  there  are  other  assets  suffi- 
cient to  pay  all  the  debts  of  his  testator,  I 
conceive  it  to  be  sound  law  that  he  and  his 
securities  are  alone  responsible  to  the  lega- 
tee; and  the  fair  purchaser,  for  a  valuable 
consideration,  at  a  public  sale,  without  no- 
tice, shall  be  quieted  in  his  purchase.  And, 
supposing  the  act  of  1748,  declaring 
79  that  slaves  shall  *be  sold  for  the  pay- 
ment of  a  testator's  or  intestate's 
debts,  only  where  there  is  not  sufficient 
other  personal  estate  to  pay  and  satisfy 
the  same,  to  have  been  in  force  when  the 
sale  now  under  consideration  was  made, 
(which,  however,  is  not  admitted,)  yet  the 
sale,  being  a  public  one,  would  have  been 
good,  as  to  the  fair  purchaser  without  no- 
tice; for  the  reason  above  stated. 

The  purchase  of  the  negroes  by  the  appel- 
lant was  made  at  a  public  sale,  on  the  31st 
of  December,  1795,  part  of  the  purchase 
money  paid  to  Roy  the  executor,  and  a  bond 
given  for  the  balance,  payable  the  Novem- 
ber following.  The  appellant,  finding  he 
had  made  an  improvident  purchase,  about 
seven  or  eight  months  after,  offered  to 
give  up  the  negroes  to  Roy  the  executor, 
whom  he  required  to  return  the  money  paid 
in  part  of  the  purchase,  and  to  cancel  the 
bond  given  for  the  balance ;  under  pretence 
of  a  defective  title  in  the  negroes :  but  there 
was  not  even  a  suggestion  that  they  were 
unhealthy:  and  it  is  remarkable,  that  in 
his  bill  of  injunction,  filed  fourteen  months 
after  the  purchase,  in  which  he  prays  relief 
against  the  judgment  obtained  on  his  bond, 
there  is  no  complaint  of  the  unsoundness  of 
the  negroes,  or  either  of  them :  and  it  ap- 
pears to  have  been  an  after-thought,  and  a 
feeble  attempt  to  bolster  up  an  unsustain- 
able equity :  and  there  is  no  evidence  that 
either  of  the  negroes  had  been  unhealthy, 
or  were  so  at  the  time  of  the  sale. 

Had  the  appellant  conceived  his  purchase 
an  advantageous  one,  we  should,  probably 
have  heard  no  complaint  from  him ;  but  he 
would  have  defended  his  title,  if  called  in 
question,  by  the  laws  of  the  land. 

It  appears  to  me  a  very  plain  case,  and  I 
am  for  affirming  the  decree. 


SO       *Woodson  and  Royster  v.  Barrett  and 

Company. 

Thursday,  March  10,  1806. 

[8  Am.  Dec.  612.] 

BoBd-Oiven  for  QamiiMr  Conslderation-ValMlty.— M. 

haTlnff  won  money  of  W.  at  cards,  and  J.  havinff 


won  the  same  sum  of  M.  the  bond  of  W.  fflven  at 
the  request  of  M.  to  J.  for  that  sum  Is  void  by  the 
act  to  prevent  unlawful  ffamiuff. 

Same— Sane— AsslfftmieDt*— When  Obligor  Estopped 
to  Set  Up  against  Assignee. t— The  asslffoee  of  a 
bond  for  money  won  at  ffaminff  cannot  recover, 
thouffh  the  assignment  was  for  a  valuable  con- 
sideration, and  thooffh  he  had  no  notice  of  the 
orlsrin  of  the  bond:  unless  the  obligor,  before  the 
assignment.  Induce  him  to  take  the  bond  by  prom- 
ising to  pay  him  the  money. 

Same— Same -Judgment  — Relief  4 —In  such  case,  a 
judgment  having-  been  obtained  ag-alnst  the  ob- 
llfiTor,  a  writ  of  elegit  issued  against  his  lands, 
a  suit  broug-ht  by  the  assignee  ag-ainst  the  sheriff 
for  an  error  committed  In  executing-  such  writ, 
and  ajudg-ment  obtained:  a  court  of  equity  will 
still  relieve  the  obligor  and  the  sherlfiF  also,  on 
the  ground  of  the  turpitude  of  the  original  trans- 
action. 

This  was  a  joint  bill  of  injunction  pre- 
sented by  Joseph  Woodson  and  William  Roy- 
ster to  the  late  Judge  of  the  High  Court  of 
Chancery;  the  case  stated  in  which  was, 
in  substance,  the  following: 

Sometime  in  the  year  1783,  Woodson 
gamed  at  cards  with  Thomas  Miller,  and 
lost  to  him  the  sum  of  14001.  in  officers*  cer- 
tificates; and  Miller,  having  about  the  same 
time  lost  at  gaming  to  a  certain  John 
Jouitt,  junior,  nearly  the  same  sum,  re- 
quested Woodson  to  pay  the  aforesaid  sum 
in  certificates  to  Jouitt.  Some  short  time 
afterwards,  they  were  all  three  together, 
and  Jouitt  was  expressly  told,  that  the  debt 
from  Woodson  to  Miller  was  for  certificates 
lost  at  gaming.  It  was  then  proposed  by 
Miller,  that  Woodson  should,  out  of  that 
debt  pay  the  gaming  debt  which  Miller 
owed  to  Jouitt ;  whereupon  Woodson  agreed 
to  become  the  paymaster  to  Jouitt  in  gam- 
ing bonds.  He  gave  his  own  bond  for  14001. 
officers'  certificates,  payable  the  1st  of  May, 
1784 ;  but  Jouitt  agreed  to  deliver  it  up  to 
him  in  exchange  for  other  gaming  bonds; 
and  a  day  was  appointed  for  a  meeting  be- 
tween them  to  effect  the  exchange.  Pre- 
viously, however,  to  that  day,  Jouitt 
received  from  him  an  order  on  General 
Charles  Scott  for  6001.  (being  also  a  gaming 
debt,  known  by  Jouitt  to  be  such,)  for  the 
amount  of  which  a  credit  was  indorsed  on 
the  bond.  At  the  day  appointed,  John  Bar- 
rett (instead  of  Jouitt)  met  Woodpon,  and 
presented  the   bond,    which   .Touitt   had  as- 


*Bonds— OamlBff   Consideration  —  Validity.  —  Und er 

statute  it  is  settled  that  all  securities  given  for 
money  won  at  play  are  absolutely  void,  even  in  the 
hands  of  third  persons  thong-h  they  have  paid  a  val- 
uable consideration  for  them  and  had  no  notice  of 
their  being  won  at  play.  Pettit  v.  Jennlng-s,  2  Rob. 
676,  700,  701.  cltln?  Woodson  v.   Barrett,  2  Hen.  dk  M.  80. 

tSame— Same— Estoppel  of  Obligor  to  Set  Up.— But 
where  the  obligor  before  the  assignment  induces 
assignee  to  take  the  bond  by  promising  to  pay  him 
the  money,  he  will  be  estopped  to  set  up  the  fact 
that  the  bond  was  given  for  gaming-  consideration. 
For  this  proposition  the  principal  case  is  cited  in 
Raynolds  v.  Carter.  iSLeigh  172:  foot-note  toBuckner 
V.  Smith,  1  Wash.  296:  foot-note  to  Hoomes  v.  Smock, 
1  Wash.  389.  See  also.  Mayo  v.  Giles,  1  Munf.  588: 
Pettit  V.  Jenninffs.  2  Rob.  676. 

See  monographic  note  on  "Bonds"  appended  to 
Ward  V.  Churn,  18  Gratt  801 ;  monographic  note  on 
"Asslg^nments"  appended  to  Ragsdale  v.  Hagy,  9 
Gratt.  409. 

tEqulty  Practice— Jiidffment  Pounded  on  Qamlnff 
Debt— Relief.- A  court  of  equity  has  jurisdiction  to 
relieve  affainst  a  judgment  founded  on  a  gaming 
debt,  although  the  party  failed  to  defend  himself 
at  law.  and  fflves  no  good  reason  for  such  failure. 
Sklpwlth  V.  Strother.  S  Rand.  216.  219.  citing  Wood- 
ton  V.  Barrett,  2  Hen.  <t  M.  80.  To  the  same  effect,  the 
principal  case  is  cited  in  White  v.  Washing-ton.  6 
Gratt  649;  Shields  v.  McClung.  6  W.  Va.  91. 

See  monog-raphic  note  on  "Judgments"  appended 
to  Smith  V.  Charlton.  7  Gratt  426. 
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signed  to  John  Barrett  and  Company. 
Woodaon  immediately  offered  him  gaming 
bonds  in  exchange ;  alleging  it  was  a  part 
of  his  bargain  with  Jouitt  that  such  an  ex- 
change should  be  made ;  but  Barrett  refused 
to  take  them,  and  brought  suit  against  him 
in  Henrico  County  Court.  **From  the 
81  embarrassed  ^situation  of  his  affairs, 
he  was  unable  to  give  such  instruc- 
tions to  his  attorney,  in  defending  the  said 
suit,  as  would  have  defeated  the  plaintiffs,'* 
who  obtained  a  judgment,  and  issued  a 
writ  of  elegit  against  his  lands,  directed  to 
the  sheriff  of  Goochland,  which  writ  came 
to  the  hands  of  William  Royster,  (who  was 
then  sheriff, )  but  was  defectively  executed 
by  William  Royster,  jun.  one  of  his  depu- 
ties; in  consequence  whereof  a  suit  was 
brought  against  him  by  John  Barrett  and 
Company  in  the  Richmond  District  Court. 
^'His  witnesses  were  absent  on  the  trial," 
and  damages  were  recovered  against  him  to 
the  amount  of  4461.  10s.  lOd.  He  alleged 
that  the  whole  of  Woodson's  land  not  ex- 
ceeding 360  acres,  and  there  being  no  per< 
sonal  estate  taken  under  the  elegit,  no 
greater  quantity  of  the  said  land  could  be 
assigned  to  Barrett  and  Company  than 
about  180  acres,  the  value  of  which  did  not 
exceed  four  dollars  per  acre,  that  is  to  say, 
2161.  for  the  said  moiety.  The  bill  prayed 
an  injunction  to  the  last-mentioned  judg- 
ment, for  the  amount  of  which,  or  for  a 
part  whereof,  Woodson  was  advised  that  his 
own  person  and  personal  estate  might  ulti- 
mately become  liable  to  Royster. 

The  answer  of  John  Barrett,  (who  alone 
appeared  on  behalf  of  John  Barrett  and 
Company,)  denied  that  he  had  any  infor- 
mation at  the  time  of  the  assignment,  that 
the  bond  was  given  for  gaming ;  alleging 
that  Jouitt  informed  him  that  he  had  sold 
horses  to  some  person,  and  had  agreed  to 
receive  payment  in  the  hands  of  Woodson, 
and  that  the  bond  was  given  on  that  ac- 
count. He  also  stated,  that,  shortly  after 
the  assignment,  Woodson  was  informed  of 
it,  and  several  applications  were  made  to 
him  for  payment,  ^'at  none  of  which  did  he 
mention  that  the  bond  was  founded  on  a 
gaming  consideration,  but  said  he  was 
entitled  to  some  credits  for  payments  made 
in  part,  but  did  not  shew  that  he  had  paid 
a  single  shilling,  or  any  other  sum,  except 
what  was  entered  on  the  back  of  the  bond;" 
that,  some  lime  in  1786,  (as  well  as  the  re- 
spondent recollected,)  he,  for  the  first  time, 
pretended  that  he  had  a  right 
82  *to  discharge  it  by  assigning  other 
bonds,  and  said  it  was  a  gaming 
debt;  but  no  bond  was  ever  tendered  by 
him,  or  seen  in  his  possession  by  the  re- 
spondent. 

The  affidavit  of  Thomas  Miller,  which 
was  read  in  the  cause,  fully  proved  the 
truth  of  the  statement  in  the  bill  concern- 
ing the  origin  of  the  bond ;  but  no  evidence 
appeared  that  Barrett  had  any  notice  of  it 
previous  to  the  assignment.  Several  affi- 
davits of  jurors  impanelled  on  the  elegit 
shewed  that  the  jury  valued  the  land  at  too 
high  a  rate,  through  a  mistake.  It  was  also 
proved  by  William  Royster,  that  at  the 
trial  of  the  suit  against  William  Royster, 
senior,  in  the  Richmond  District  Court,  his 
counsel  was  out  of  Court    when    the    cause 


came  on,  and  did  not  come  in  till  part  of 
the  jury  was  sworn ;  that  the  counsel  then 
endeavoured  to  get  a  continuance,  on  the 
ground  of  the  absence  of  some  material 
witnesses,  but  was  refused  it  by  the  Court, 
on  account  of  part  of  the  jurors  being 
sworn. 

On  the  4th  of  October,  1802,  the  cause 
was  heard,  by  consent  of  parties,  on  the 
bill,  answer,  exhibits  and  affidavits;  and 
the  Court  (''being  of  opinion  that  an  obli- 
gation of  Woodson,  acknowledging  himself 
a  debtor  to  Jouitt,  of  money,  or  other  thing, 
won  at  gaming,  which  MiUer  owed,  and  re- 
quested  Woodson  to  pay  to  Jouitt,  although 
this  obligee  knew  Miller  to  have  been  a 
losing  gamester,  and  thereby  to  have  be- 
come indebted  to  Jouitt,  is  not  void  by  the 
statute  to  prevent  unlawful  gaming,  not 
more  than  it  would  have  been  void  if  Miller 
had  paid  the  money  to  Jouitt,  and  he  had 
immediately  lent  it  to  Woodson,  taking  his 
obligation  for  repayment  thereof,"}  ad- 
judged and  decreed  that  the  bill  be  dismissed 
at  the  costs  of  the  plaintiffs;  who  there- 
upon appealed. 

Wickham,  for  the  appellant.  This  was 
clearly  a  gaming  debt:  and,  although  the 
money  was  won  by  a  Mr.  Miller,  jet  the 
bond  was  given  to  Jouitt,  who  knew  of 
the  consideration.  If  the  doctrine  laid  down 
by  the  Chancellor  be  correct,  the  gftming 
law  is  a  dead  letter.  The  act  of  1748 
83  (a)  ^completely  embraces  the  case; 
and  that  of  Oct.  1779,  ch.  42, (b)  does 
not  repeal  the  former,  but  fortifies  it.  By 
those  acts,  all  contracts  whatever,  where 
any  part  of  the  debt  was  money  won  at  play, 
are  absolutely  void.  Suppose  this  were  an 
action  of  indebitatus  assumpsit;  stating 
the  same  case,  would  not  the  plaintiff  fail? 
Certainly. 

The  only  case  which  has  any  semblance 
to  the  Chancellor's  doctrine  is  in  2  Mod. 
279,  and  that  is  against  the  principle 
which  he  has  laid  down.  Lowe  and 
others  v.  Waller (c)  appears  to  overrule 
even  that  case;  for,  there,  it  was  de- 
cided, that  a  bill  of  exchange,  given 
upon  an  usurious  consideration,  was  void, 
even  in  the  hands  of  an  indorsee  for 
valuable  consideration  without  notice  of 
the  usury.  In  the  case  in  Mod.  Rep.  the 
bond  was  payable,  for  a  bona  fide  debt,  to 
an  innocent  man,  who  did  not  know  of  the 
gaming :  but,  here,  Jouitt  did  know,  and  it 
was  given  to  him  to  pay  a  gaming  debt. 
In  Bowyer  v.  Bampton,(d)  it  was  deter- 
mined that  a  promissory  note  given  for 
money  knowingly  lent  to  game  with,  is 
void  in  the  hands  of  an  indorsee,  although 
for  valuable  consideration  and  without  no- 
tice. In  Buckner  v.  Smith  and  others,  (e) 
the  doctrine  is  laid  down,  that  the  assignee 
of  a  gaming  bond  stands  in  no  better  situ- 
ation than  the  obligee  would  have  stood, 
unless  he  was  induced  to  purchase  it  by 
assurances  from  the  obligor  himself  that  he 
would  pay  the  money.  Of  course  the  bond 
is  equally  Void,  whether  the  assignee  knew 
of  the  gaming,  or  not.     The  case  of  Hoomes, 


(a)  VlriTiDia  Laws,  Edit.  1700.  p.  248. 

(b)  Cbancellor'8  Rev.  p.  119. 


(c)  Douir.  735. 

(d)  Strange.  1166. 

(e)  1  Wasb.  290. 
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executor  of  KlHott,  ▼.  Smock,  (a)  also  proves 
the  aame  principle ;  for  there  the  Court  de- 
cided in  favour  of  Elliott's  executor,  upon 
the  ground  that  Elliott  was  induced  to  take 
ihe  bond  by  the  debtor,  who  renewed  it 
without  disclosing  his  objection.  In  Norton 
V.  Ro8e,(b)  and  Pickett  v.  Morris,  (c)  it  is 
settled  that  the  assignee  of  a  bond,  though 
for  valuable  consideration,  and  without  no- 
tice, takes  the  same  subject  to  all  the  equity 
of  the  obligor.  The  case  of  Sawden  v. 
Shadwell,  (d)  shews,  that  if  a  bond  be  given 
for  gaming,  and  part  of  the  money  be 
paid,  the  obligor  may  recover  in 
84  *equity  the  money  so  paid,  and  have 
his  bond  cancelled.  And,  as  to  this, 
according  to  the  cases  already  recited,  the 
assignee  is  in  the  same  situation  as  the 
assignor. 

It  may  be  objected,  that  Barrett  and 
Company  (the  defendants  in  equity)  had 
obtained  the  advantage  at  law,  and  that  it 
•does  not  appear  that  the  gaming  act  was 
pleaded.  The  cases  of  Ambler  v,  Wyld,(e) 
and  of  Pickett  v.  Morris,  (f)  are  fully,  in 
principle,  an  answer  to  that  objection. 
Again,  Miller,  unless  he  would  voluntarily 
give  evidence,  could  not  be  compelled,  be- 
ing not  bound  to  criminate  himself;  and 
that  may  have  been  the  reason  for  Wood- 
son's not  defending  himself  at  law. 

But  the  act  of  assembly  states,  that  judg- 
ments obtained  for  gaming  debts  shall  be 
void ;  and  this  rule  must  be  established,  or 
X>arties,  by  having  a  judgment  entered, 
might  defeat  the  statute.  In  the  case  of 
Bnckner  v.  Smith,  before  cited,  (g)  there 
was  a  judgment,  but  no  objection  to  relief 
was  made  upon  that  ground.  •So,  in  Elliott's 
executor  V.  Smock,  (h)  there  was  no  objec- 
tion on  the  ground  of  the  judgment;  but  the 
Court  refused  relief,  on  another  ground  al- 
together. 

But  Royster  is  certainly  entitled  to  relief. 
The  verdict  against  him  was  by  surprise, 
and  a  new  trial  should  have  been  granted. 
The  damages  too  were  excessive,  amount- 
ing to  more  than  the  value  of  the  land ;  and 
if  the  land  had  been  worth  more,  they  were 
still  excessive;  for  all  thai  Barrett  and 
<:ompany  had  lost  by  the  error  committed 
by  the  sheriff  was  one  year's  profits ;  since 
they  might  have  had  a  new  writ  of  elegit, 
the  first  being  quashed;  and  that  only 
should  have  been  the  measure  of  the  dam- 
ages. 

Copeland,  for  the  appellees.  Two 
grounds  are  relied  on  by  the  appellant. 
1.  That  this  is  a  gaming  debt.  2.  That  the 
damages  are  excessive  as  to  Royster. 

On  the  1st  point,  he  relies  on  the  case  of 
Bnckner  v.  Smith  and  others ;(i)  but  the 
principle  of  that  case  is  in  our  favour;  for 
the  answer  of  Barrett  stales  that, 
SS  after  the  bond  *was  assigned,  applica- 
tions for  payment  were  irequently 
made,  and  no  pretence,  that  it  was  a  gam- 
ing  debt,    was   set  up  by  Woodson,  during 


(a)  Ibid.  889. 
ih)  S  Wasb.  238. 
<c)  Ibid.  256. 

(d)  AmbL  2fl0. 

(e)  2  Wash.  80. 
<f)  Ibid.  26&. 
(k)  1  Wasb.  299. 
<b)  Ibid.  889. 
<1)    1  Wash.  299. 


two  years.  This  was  a  concealment  of 
truth,  and  should  bind  him;  for  by  that 
conduct,  he  injured  the  appellees ;  and  it 
ought  to  be  considered  as  equal  to  a  promise 
previous  to  the  assignment.  I  admit  that 
the  assignee  stands  in  the  same  situation 
as  the  obligee,  unless  some  conduct  of  the 
obligor  changes  the  ground :  and,  here,  there 
was  such  conduct ;  for  payment  claimed  and 
indorsed  on  the  bond  was  calculated  to  in- 
duce the  appellees  to  suppose  it  a  bona  fide 
bond. 

The  case  in  Ambler(k)  is  not  like  this. 
Would  the  Judge,  in  that  case,  have  decreed 
the  money  to  be  refunded,  if  paid  to  an  as- 
signee who  knew  nothing  of  the  gaming? 
Certainly  not. 

In  this  case  Woodson  had  a  complete  rem- 
edy at  law,  of  which  he  did  not  avail  him- 
self; and  therefore  ought  not  to  be  aided  in 
equity.  And,  let  me  ask  too,  why,  so  long 
after  the  judgment,  was  the  application  for 
an  injunction  delayed?  Even  now,  the  in- 
junction is  only  to  the  judgment  against 
Royster  for  his  misfeasance  in  office.  The 
bill  does  not  pretend  that  Woodson  attempted 
to  defend  himself;  and  it  appears,  now, 
that  he  came  here  only  at  the  instance  of 
Royster. 

As  to  Royster's  equity :  The  affidavits  Of 
jurors  were  not  proper  to  be  received  to 
impeach  thetr  own  verdict;  and  such  evi- 
dence, if  legal,  might  have  been  used  in 
the  Court  of  law.  If  the  verdict  was  by 
surprise,  a  motion  for  a  new  trial  could 
and  ought  to  have  been  made  to  the  Court 
of  law,  and  not  here.  But  the  affidavit  of 
William  Royster,  junior,  the  deputy-sheriff 
for  whose  improper  conduct  the  high  sheriff 
was  charged,  ought  not  to  be  received  to 
prove  this  point ;  since  he  is  an  interested 
party,  being  ultimately  responsible   to  the 

appellant  Royster. 
86  ^Randolph,    in      reply,      took    two 

grounds:  1.  That  if  Woodson  alone 
had  applied  for  the  injunction,  he  ought  to 
have  been  relieved.  2.  That  Royster  was 
entitled  to  all  the  equity  of  Woodson,  and 
also  to  a  further  equity. 

As  to  the  first  point:  Woodson  was  still 
bound  for  the  balance  of  the  debt  on  the 
original  judgment,  and  therefore  had  an 
interest  in  the  subject  of  controversy  suffi- 
cient to  warrant  his  obtaining  the  injunc- 
tion. 

It  is  said,  that  the  case  of  Buckner  v. 
Smith  shews  that  the  conduct  of  the  obligor 
in  a  gaming  bond  may  bind  him  to  pay  the 
money  to  the  assignee.  But  that  is  only 
where  there  is  a  new  contract,  (previous  to 
the  assignment,)  consisting  in  his  promis- 
ing to  pay  the  money,  and  thereby  inducing 
the  assignee  to  take  the  bond. 

As  to  the  argument  of  concealment  by 
Woodson,  the  fact  is  not  proved,  except  by 
the  allegation  in  the  answer,  which,  not 
being  responsive  to  the  bill,  is  not  evidence ; 
and,  besides,  is  not  positive  as  to  this  point. 

Woodson  was  not  bound  to  apply  for  his 
injunction  sooner  than  he  did,  and  ought 
not,  for  his  delay*,  to  be  refused  relief ;  es- 
pecially as  all  the  witnesses  are  still  living. 
If  he  ought  to  have  defended  himself  at  law, 
the  utmost  that  can  be  contended  is,    that. 
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for  obtaining  relief  in  equity,  he  should 
pay  the  costs ;  for  the  gaming  act  is  com- 
plete to  entitle  him  to  relief,  even  after 
judgment. 

2.  Royster  has  all  the  equity  of  Woodson ; 
and  is,  moreover,  entitled  to  relief  upon  the 
ground  of  excessive  damages.  The  jurors 
who  served  on  the  inquest  were  competent 
to  give  evidence ;  for  they  served  out  of 
Court,  and  erred  through  misdirection,  and 
for  want  of  proper  information.  Consider- 
ing this,  the  argument  for  admitting  them 
as  witnesses  was  stronger  than  in  Cochran 
V.  Street,  (a)  Mr.  Wickham  has  given  a 
sufficient  answer  to  the  objection  that  Roy- 
ster's  defence  should  have  been  relied  on  at 
law ;  but  it  may  be  added,  that,  the  suit 
being  against  him  for  the  misfeasance  of 
his  deputy,  he  could  only  have  got  full  re- 
lief in  equity ;  for  he  could  not  have  pleaded, 
that  the  judgment  against  Woodson  was  for 

a  main  debt. 
87  ^Tuesday,   March   15.     The  Judges 

delivered  their  opinions. 
JUDGE  TUCKER.  The  bill  states,  that 
in  1783,  Miller  gamed  with  the  appellant 
Woodson,  and  won  of  him  1,4001.  in  offi- 
cers' certificates;  that  Jouitt  had  won  about 
the  same  sum  of  Miller;  that  Miller  re- 
quested Woodson  to  pay  Jouitt  the  1,4001. 
and  that  Woodson  gave  his  bond  to  Jouitt 
for  that  sum,  Jouitt  at  the  time  knowing 
that  it  was  for  this  gaming  debt.  This 
bond  was  afterwards  assigned  to  Barrett 
and  Co.  who  say  they  had  no  information 
that  the  bond  was  for  gaming  at  the  time 
of  the  assignment,  nor  does  Barrett,  who 
alone  answers,  admit  that  it  was  founded 
on  a  gaming  consideration.  The  proof  that 
it  was,  is  very  abundant. 

The  question  upon  this  case  is,  whether 
the  assignee  of  a  bond  given  for  money 
won  at  gaming,  for  a  valuable  considera- 
tion, without  notice  of  the  nature  of  the 
debt,  is  barred  from  recovering  the  money, 
by  the  act  to  prevent  unlawful  gaming. 

By  the  acts  of  1748,  c.  25,  and  Oct.  1779, 
c.  42,  all  promises,  agreements,  notes,  bills, 
bonds,  or  other  contracts,  judgments, 
mortgages,  or  other  securities,  or  con- 
veyances whatsoever,  where  the  whole, 
or  any  part  of  the  consideration  shall 
be  for  money,  or  other  valuable  thing 
whatsoever,  won  at  gaming,  or  for  the 
repayment  of  money  lent  to  game  with, 
shall  be  utterly  void,  frustrate,  and  of  no 
effect,  to  all  intents  and  purposes  what- 
soever. 

It  may  not  be  amiss  to  observe,  that  al- 
though our  statute  is  generally  supposed  to 
be  a  transcript  from  the  statute  of  9  of 
Anne  against  ^amin^,  yet  there  is  a  mate- 
rial difference  between  them,  in  the  inser- 
tion of  the  word  contracts,  in  our  law, 
which  was  omitted  in  the  statute  of  Anne. 
It  was  upon  the  omission  of  that  word  in 
the  statute,  that  the  judgment  in  Robinson 
V.  Bland,  (b)  proceeded.  But,  even  in  that 
case,  the  Court  held,  that  the  bill  of  ex- 
change which  Sir  John  Bland  drew  upon 
himself  in  France,  payable  at  ten  days 
sight  in  England,  was  a  void  secu- 
88  rity,  and  *no  recovery  could  be  had 
upon  it  against  his  administrator,  he 

(a)  1  Wash.  79. 

iW  2  Burrow,  10T7,  and  1  W.  Black.  Rep.  284,   266. 


dying  in  France  without  returning.  In  the 
case  of  Bowyer  v.  Bampton,(c)  it  was  de- 
cided, that  the  innocent  indorsee  of  a  gam- 
ing note  cannot  recover  against  the  drawer. 
And  the  same  decision  was  made  as  to  the 
innocent  indorsee  of  a  bill  of  exchange 
drawn  for  money  won  at  gaming,  in  L,owe 
V.  Waller,  (d)  The  decisions  in  the  cases  of 
Rawden  v.  8hadwell,(e)  and  Bones  v. 
Booth,  (f)  proceed  upon  the  same  principle, 
that  the  security  is  absolutely  void.  Now 
where  any  instrument  is  absolutely  void  lA 
its  creation,  it  cannot,  I  conceive,  be  made 
valid  by  any  subsequent  transaction  imme- 
diately arising  out  of  it.  It  is  not  like  a 
security  given  by  an  infant,  which  is  only 
voidable;  for  that  may  be  revived  by  a 
promise  after  he  comes  of  age.  In  the  case& 
of  Buckner  v.  Smith,  and  Hoomes  v. 
Smock,  (g)  this  Court  relied  on  particular 
circumstances  in  the  conduct  of  the  defend- 
ants  respectively,  which  distinguished  those 
cases  from  the  general  princi^e  settled  in 
those  I  have  before  cited.  There  are  na 
such  circumstances  in  this:  the  naked 
question  is,  whether  the  mere  want  of  no- 
tice that  a  bond  or  other  security  was  g-iven 
for  money  won  at  gaming,  will  entitle  the 
assignee  without  notice  to  recover  in  an 
action  brought  upon  a  bond.  I  am  of  opin- 
ion that  it  will  not,  and  I  conceive  that  a 
contrary  decision  would  be  tantamount  to 
a  declaration  that  the  statute  against  gam- 
ing was  of  no  force  or  obligation  whatso- 
ever. Those  who  deal  in  bonds,  if  thus 
given,  or  who  allow  a  valuable  considera- 
tion for  them  to  persons,  with  whom,  or 
whose  circumstances,  they  are  unac- 
quainted, ought  to  be  well  assured  that  thej 
are  such  as  are  not  illegal.  If  they  take 
them  upon  the. credit  of  the  assignor,  they 
may  have  their  remedy  against  him,  if  thej 
have  given  a  valuable  consideration,  and 
the  money  is  not  recovered.  The  circula- 
tion of  gaming  bonds  is  an  evil  no  less  to 
be  discountenanced  than  the  giving  of 
them.  And  no  means  are  more  likely  to 
prevent  the  giving  of  them  than  to  put  an 
effectual  stop  to  their  circulation.  I 
89  am  therefore  of  ^opinion,  that  the 
decree  of  the  Chancellor  ought  to 
be  reversed,  and  a  perpetual  injunction 
awarded,  as  to  both  judgments;  for  the  first 
against  Woodson  being  void,  no  damages, 
can  be  given  against  the  sheriff  for  any 
errors  he  might  h^ve  committed  in  levying- 
the  execution  founded  thereupon. 

JUDGE  ROANE  said  it  was  a  plain  case  ; 
and  that,  in  his  opinion,  there  was  less  rea- 
son for  taking  it  out  of  the  statutes  against 
gaming  than  appeared  in  the  cases  cited 
from  Washington. 

JUDGE  FLEMING  concurring,  the  de- 
cree was  reversed,  and  injunction  made  per- 
petual.   

Price  V.  Crump  and  Others. 
Friday,  March  11.  1808. 
Monev  Lent  to  5berlff«— Right  to  Apply  It  to  PI.   F«. 
against  Lender— Money  bona  flde  lent  to  a  sheriff, 
and  applied  by  him  to  his  own  use.  prior  to  his 


(c)  2  Strange.  1156. 

(d)  Douglass.  718. 

(e)  Ambler.  269. 

(f )  2  W.  Black.  1226. 

(g)  1  Wash.  289.  and  389. 

*See  monographic  note  on  "Sheriffs  and  Consta- 
bles" appended  to  Goode  v.  Oalt,  Qilm.  152. 
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receiving  a  writ  of  fieri  facias  avalDSt  the  lender 
is  not  liable  to  satisfy  such  execution,  either  at 
law,  or  in  equity;  notwithstanding  the  same 
money  was  ori^nally  deposited  in  his  hands  as  a 
pledffe  for  certain  purposes. 

William  Price,  on  the  11th  of  September, 
1802,  exhibited  his  bill  in  the  superior  Court 
of  Chancery,  for  the  Richmond  District, 
against  Julius  Crump,  Benjamin  Sheppard, 
and  Daniel  Burton ;  in  which,  among  other 
things,  he  stated  that  a  judgment  obtained 
in  Henrico  County  Court  by  a  certain 
Thomas  Catlett  against  Crump,  had  been 
assigned  to  him  for  a  valuable  consid- 
eration, by  Robert  Brooke,  agent  for 
the  said  Catlett,  with  liberty  to  sue 
out  any  execution  thereon,  in  the  name 
of  the  said  Catlett,  for  his  own  benefit, 
ai^ainst  the  said  Crump;  that,  by  virtue 
of  the  said  agreement  and  assignment, 
he  took  out  a  writ  of  fieri  facias 
against  Crump,  on  the  11th  day  of  August, 
1801,  which,  **on  the  same  day,  was  deliv- 
ered to  Benjamin  Sheppard,  deputy-sheriff, 
acting  under  John  Harvie,  sheriff  of  Hen- 
rico County;"  that  Crump  was  also  in- 
debted to  him  in  two  bonds,  assigned  to 
him,  on  which  he  had  brought  suits  then 
depending,  in  the  same  County  Court ;  that 

on  the  said  11th  day  of  August, 
90        *1801,  Sheppard  had   in  his  hands  400 

dollars,  belonging  to  Julius  Crump, 
on  which  he  ought  to  have  levied  the  ex- 
ecution ;  instead  of  doing  which,  he  made  a 
special  return ;  (a  copy  whereof  was  inserted 
in  the  record)  stating,  that  '*no  effects  were 
found  in  his  bailiwick,  except  400  dollars, 
which  were  deposited  in  his  hands  by  said 
Julias  Crump,  to  indemnify  him  as  bail  on 
two  writs  which  he  had  served  on  him, 
wherein  William  Price,  assignee,  &c.  was 
plaintiff,  and  the  said  Crump  defendant," 
&c.  that  the  said  reason  assigned  in  the 
special  return  had  ceased  to  operate,  for 
that  Daniel  Burton  became  special  bail  in 
the  said  suits,  and  thereby  discharged  the 
deputy-sheriff  from  his  responsibility  as 
common  bail;  that  the  said  Crump  had  no 
estate  on  which  the  said  execution  could  be 
levied,  except  the  said  400  dollars,  which 
still  remained  in  the  hands  of  the  said 
deputy -sheriff,  and  which,  (the  complainant 
charged,)  by  an  agreement  between  the  said 
deputy-sheriff  and  Crump,  the  said  deputy- 
sheriff  was  to  use,  and  to  pay  Crump  inter- 
est thereon.  The  complainant  contended 
that,  by  virtue  of  the  execution,  and  on  de- 
livery thereof  to  the  sheriff,  he  had  a  lien 
on  the  said  sum  of  money ;  and  prayed  that 
it  might  be  subjected  to  the  payment  of  his 
several  claims  against  Crump:  requiring 
the  defendants  to  discover,  when  the  said 
execution  was  delivered  to  the  said  sheriff: 
and  particularly,  the  said  deputy-sheriff  to 
say,  when  the  said  400  dollars  were  paid  or 
delivered  to  him  by  the  said  Crump.  Shep- 
pard, in  his  answer  alleged,  that,  some 
short  time  after  the  money  had  been  depos- 
ited in  his  hands,  for  the  purposes  expressed 
in  his  return  on  the  execution,  to  wit,  on 
the  8th  day  of  August,  1801,  it  was  agreed 
between  Crump  and  him,  that  he  *' might 
employ  the  said  money  for  his  own  benefit, 
npon  paying  a  certain  interest  to  the  said 
Crump;  that  he  did  accordingly  employ  it 
for  his  own  use,  on  the  same  8th  day  of 
August,  and  had  net  one   shilling    in    his 


hands  of  the  money   of  the   said  Crump  on 

the  11th  day  of   August,    1801,*'  (being  the 

date   of  the   execution,)  ^^except  that 

91  he  was  indebted  to  the  *said  Crump, 
and  bound  to  pay  the  sum  of  4(X)  dol- 
lars in  manner  aforesaid ;  but  he  was  not 
bound  to  restore  the  specific  money." 
Crump,  in  his  answer,  as  to  these  points, 
referred  to  Sheppard *s  answer  as  his  own. 
The  other  circumstances  in  the  case,  being 
foreign  to  the  point  on  which  the  cause  was 
decided,  need  not  be  mentioned ;  except  that 
the  above  allegations  in  the  answers,  as  to 
the  particular  time  of  the  loan,  were  neither 
supported,  nor  contradicted,  by  the  deposi- 
tions. The  late  Chancellor,  observing  that, 
if  the  loan  of  the  400  dollars  were  a  fair 
transaction,  and  preceded  the  delivery  of 
the  fieri  facias  to  the  ofificer,  the  property 
never  was  bound  by  that  precept ;  that  it 
had  not  been  suggested  in  the  bill  that  the 
loan,  a  fact  admitted  by  the  plaintiff,  (for 
so  he  charges,)  was  not  a  bona  fide  con- 
tract; and  that  the  defendants,  who  were 
required  by  the  bill  to  discover  when  the  said 
execution  was  delivered  to  the  said  Benja- 
min Sheppard,  had  declared,  that  the  loan 
was  even  before  the  emanation  of  the  exe- 
cution ;  in  which  they  had  not  been  contra- 
dicted ;  dismissed  the  bill  at  the  plaintiff's 
costs,  who,  thereupon,  appealed  to  this 
Court. 

Wickham,  for  the  appellant.  The  only 
question  is,  can  the  sheriff  levy  a  fieri  facias 
delivered  to  him  to  be  executed,  upon  money 
in  his  hands  belonging  to  the  debtor?  or 
rather,  must  he  not  return  the  execution, 
ready  to  satisfy? 

The  Chancellor  has  admitted  the  proposi- 
tion; but  says,  that  in  this  case,  it  was  not 
money  in  the  hands  of  the  officer,  but  a 
debt  due  from  the  officer  to  the  debtor  of  the 
plaintiff. 

In  Armistead  v.  Philpot,(a)  it  was  de- 
cided that,  *4f  a  plaintiff  cannot  find  suffi- 
cient effects  of  the  defendant,  to  satisfy  his 
judgment,  the  Court  will  order  the  sheriff 
to  retain,  for  the  use  of  the  plaintiff,  money 
which  he  has  levied,  in  another  action,  at 
the  suit  of  the  defendant."  The  old  au- 
thorities were  against  taking  money  in 
execution ;  but  the  rule  is  now  other- 

92  wise.     In    this   country,    it  is  *clear, 
that  money  in  the  officer's    hands    is 

liable:  whether  a  rule  of  Court  is  necessary 
or  not,  I  cannot  say;  but  it  amounts  to  the 
same  thing.  Here,  the  application  was  to  a 
Court  of  Equity ;  and,,  if  the  money  was  a 
pledge,  that  Court  should  direct  its  appli- 
cation. 

In  Smithier  v.  Lewis, (b)  the  Court  di- 
rected money  lent  to  be. applied;  and  in 
Angell  V.  Draper,  (the  next  case  in  the 
same  book,)  the  same  principle  was  rec- 
ognised ;  but  it  was  adjudged  that  it  should 
be  after  execution  sued  out;  for,  until  then, 
the  goods  were  not  bound  by  the  judgment. 

Even  if  there  were  other  claims  for  which 
the  money  was  pledged,  the  plaintiff  was 
entitled  to  a  decree,  after  satisfying  those 
claims.     9  Mod.  153. 

But  the  fact  is  not  as  the  Chancellor  has 
presumed.  Sheppard  held  the  money,  at 
the  time  the  execution  was  delivered  to  him 


<a)  iDouff.  280. 
(b)  1  ^-        


L  Vem.  898.  809. 


2HEN.  &M. 


ViKOiNiA  Reports,  Aknotatkd. 


93-96 


as  officer,  not  as  borrower.  His  answer  is 
the  only  evidence  of  his  holding  as  a  bor- 
rower ;  but  the  answer  is  not  evidence  so  far 
as  it  is  not  responsive  to  the  bill.  The 
plaintiff  states  that  the  money  was  lent; 
but  he  does  not  say  that  the  loan  was  be- 
fore the  execution  came  to  the  sheriff's 
hands.  At  that  time  the  money  was  held 
to  indemnify  the  sheriff  as  bail  at  the  plain- 
tiff's suit.  His  return  on  the  execution 
proves  this :  and  is  the  proper  evidence ;  for 
his  answer  cannot  be  received  to  contradict 
it,  unless  he  allege  a  mistake  and  prove  it. 
By  his  return,  he  admits  that  he  did  not 
hold  as  a  borrower,  but  as  a  public  officer. 

Warden,  for  the  appellee.  There  has  been 
no  decision  in  this  Court  that  money  is  sub- 
ject to  an  execution.  But  if  a  sheriff, 
indebted  to  a  debtor,  against  whom  an  exe- 
cution issued,  was  bound  to  return  it,  ready 
to  satisfy,  it  would  indeed  be  a  new  doc- 
trine :  and  this  is  that  case. 

The  objection  that  the  sheriff's  answer  is 
not  responsive  to  the  bill  is  incorrect ;  for 
it  appears  on  inspecting  the  bill  and  an- 
swer, to  be  completely  responsive,  and   is, 

therefore,  evidence. 
93  *But  the  decree  is  correct  for  another 

reason :  the  plaintiff  had  no  right  to 
come  into  Chancery  upon  an  assigned  judg- 
ment. 

Randolph,  on  the  same  side.  This  is  a 
new  doctrine  in  this  country.  The  case  is 
that  of  an  assignment  of  a  judgment  pur- 
chased by  the  plaintiff,  for  less  than  its 
nominal  amount,  of  a  man  who  called  him- 
self an' agent  of  Catlett;  and  Catlett  is  no 
party  to  this  suit;  neither  is  there  any 
proof  that  the  agent  of  Catlett,  as  he  calls 
himself,  had  any  power  to  sell.  The  plain- 
tiff,  therefore,  had  no  title  to  the  judgment ; 
and,  of  course,  his  suit  cannot  be  supported. 

As  to  the  other  point.  The  money  in  the 
sheriff's  hands  became  a  debt  on  the  8th  of 
August,  apd  on  the  11th  of  the  same  month, 
the  execution  was  put  into  his  hands:  if 
so,  that  execution  could  not  reach  the 
money.  This  is  proved  by  the  answers; 
and  the  sheriff  is  not  estopped  by  the  return ; 
for,  in  that,  he  had  no  business  to  state 
any  thing  as  a  private  individual, and,  there- 
fore, returned  what  was  proper:  but  when 
giving  his  answer,  ought  to  have  stated 
what  he  did;  not  contradicting  the  return, 
but  mentioning   additional  circumstances. 

Wickham,  in  reply.  There  is  no  rule  of 
law  or  equity  against  purchasing  a  judg- 
ment :  so  may  open  accounts  be  purchased, 
and  recovered  by  a  suit  in  equity ;  which  is 
the  rule  in  England.  As  to  the  objection 
to  the  price  given,  Crump  has  certainly  no 
right  to  make  it :  for,  Catiett  was  satistied 
to  sell  for  less  than  the  nominal  amount,  he 
had  a  right  to  do  so.  It  was  not  necessary 
to  make  him  a  party,  because  the  defend- 
ants do  not,  by  their  answers,  object  to  the 
right  of  the  plaintiff  to  have  the  benefit  of 
the  judgment.  Neither  was  it  necessary 
to  prove  the  assignment:  but,  in  fact,  it  is 
proved  by  the  deposition  of  Brooke,  the 
agent. 

I  admit  there  is  no  adjudged   case  in  this 
country    upon  the  principal  point:  but  the 
principle     is     clear;    in     the    same 

*«n9n n«>r  aa  a   iuAtrmf^nt    cfftdif-or    can 
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^manner  as  a  judgment  creditor   can 
bring  a  bill  against  a  mortgagor  and 


mortgagee  to  compel  a  sale,  and  to  be  paid 
his  debt  out  of  the  proceeds,  after  paying 
the  debt  secured  by  the  mortgage. 

So  if  a  debt  was  due  to  Crump,  and  after- 
wards the  plaintiff  had  proceeded  against 
him  by  execution,  he  might  still  sue  in 
equity  to  be  paid  out  of  that  debt :  and  in 
this  case,  the  ground  for  jurisdiction  is  as 
strong  as  possible,  because  the  money  was 
held  as  a  trust. 

But,  here,  the  sheriff's  return  shews  that 
he  held  the  400  dollars,  as  Crump's  money ; 
not  as  a  debtor,  but  as  holding  Crump's 
money;  and  the  bill  does  not  authorise 
him  to  state  a  different  case  than  is  made 
by  the  return.  The  officer  may  have  money 
as  an  officer,  and,  by  a  collateral  agreement, 
agree  to  pay  interest;  yet  be  continues  to 
hold  as  officer.  As.  where  the  sheriff  has 
returned,  so  much  money  made  on  an  exe- 
cution, and  the  plaintiff  being  about  to  move 
against  him,  he  agrees,  if  the  motion  be 
not  made,  to  pay  the  money  at  next  Court, 
with  interest ;  he  is  bound  to  pay  the  inter- 
est, yet  holds  the  money  as  officer.' 

Saturday,  12th  March,  1808,  the  Judges 
delivered  their  opinions. 

JUDGE  TUCKER.  The  principal  ques- 
tion in  this  case  is,  whether  money  depos- 
ited in  the  hands  of  a  deputy-sheriff,  as  a 
pledge  for  some  particular  purposes,  and 
afterwards  lent  by  the  owner  thereof  to  the 
sheriff,  and  applied  by  him  to  his  own  use, 
three  days  before  the  issuing  and  delivery 
of  the  execution  against  the  goods  and 
chattels  of  the  lender,  was  liable  to  satisfy 
that  execution .  The  Chancellor  decided  that 
it  was  not,  and  dismissed  the  plaintiff's 
bill :  and  I  concur  with  him  in  that  decision, 
and  am  of  opinion,  that  the  decree  ought 
to  be  affirmed. 

JUDGES  ROAKE  ano  FLEMING  concur- 
ring, the  decree  was  affirmed. 


95       *Law8on  v.  Tilden,    Lessor  of  Qood- 
rlght. 

Tuesday.  March  16.  1808. 
Mortnjre— Covenant  to  Pay  Interest  Yeariy  If  Lsw. 
fully  Demanded.*— A  mort^affe  was  executed  on  a 
lot  of  land,  to  secure  tbe  payment  of  a  sum  of 
money,  with  interest,  annually.  The  mortirasror 
covenanted  for  the  payment  of  the  principal  with 
interest,  "yearly  and  every  year.  If  lawfully  de- 
manded;" and  in  case  of  failure  of  payment,  that 
the  mortfiraG[ee  miffht  enter.  &c. 
(-kill  ■  "^ 


Jarbt  to  Foreclose  before  Demand  off 
Interest— A  demand  of  the  interest  should  have 
preceded  the  commencement  of  a  suit  for  the 
recovery  of  the  land,  on  an  alleged  forfeiture  for 
the  non-payment  of  such  interest. 

This  was  an  appeal  from  a  judgment  of 
the  District  Court  of  Winchester. 

The  appellee  brought  an  ejectment  against 
the  appellant  for  part  of  a  lot  of  ground  in 
the  town  of  Martinsburgh,  to  which  he 
claimed  a  right  of  entry,  in  consequence  of 
the  non-payment  of  the  annual  interest  of  a 
sum  of  money,  to  secure  which,  as  well  as 
the  principal,  the  lot  had  been  mortgaired 
to  him  by  the  appellant. 

The  declaration  in  ejectment  was  filed  at 
the  September  term,  1801.  At  the  trial  of 
the  cause,  in  1802,  the  plaintiff  (now  ap- 
pellee) produced  in  evidence  a  mortgage 
bearing  date  the  2d  of  July,  1792,  by  which 
the  defendant  (now  appellant)  conveyed  the 


*See  monographic  not«ou  "Mortffafi^es**  appended 
to  Forkner  v.  Stuart,  6  Qratt  107. 
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lot  in  question  to  secure  the  payment  of 
three  hundred  pounds,  Pennsylvania  cur- 
rency, on  or  before  the  Ist  day  of  January, 
1802,  with  interest  from  the  1st  day  of  Janu- 
ary, 1792,  '^and  that  interest  to  be  paid 
yearly  and  every  year."  Then  follows  a 
covenant  on  the  part  of  the  mortgagor,  that 
he  will  pay  the  principal  at  the  stipu- 
lated time,  together  with  the  legal  interest 
yearly  and  every  year,  if  lawfully  de- 
manded; which  words,  **if  lawfully  de- 
manded," interlined,  were  also  covenants 
for  the  entry  of  the  mortgagee  on  failure  of 
payment;  and  the  quiet  enjoyment  of  the 
mortgagor,  till  such  failure.  Whereupon 
the  defendant's  counsel  required  of  the 
plaintiff  to  shew  further  in  evidence,  that  a 
demand  had  been  made  of  the  defendant  for 
the  interest  mentioned  in  the  said  deed; 
l>ut  the  plaintiff  not  being  able  to  prove 
such  a  demand,  the  plaintiff's  counsel 
moved  the  Court  to  instruct  the  Jury  that 
such  a  demand  should  have  preceded  the 
commencement  of  the  suit  by  the  lessor  of 
the  plaintiff ;  and,  therefore,  that  the  law 
was  for  the  defendant.  But  the  Court  in- 
structed the  Jury  that  such  a  demand  was 
not  necessary.  To  this  opinion  the  defend- 
ant's counsel  excepted ;  and  there  having 
been  a  verdict  and  judgment  for  the  plain- 
tiff,     the     defendant     appealed     to     this 

Court. 
96  ^Williams,    for    the   appellant.    In 

this  case  the  mortgagee  had  provided 
his  own  remedy;  that  if  the  interest  was 
not  paid  on  demand,  he  should  have  a  right 
of  entry.  The  case  comes  completely  within 
the  reason  of  the  rule  of  law  where  a  right 
of  re-entry  is  given  on  the  non-payment  of 
rent.  If  a  demand  be  not  proved,  there  is 
no  question  but  that  the  party  cannot  re- 
cover. 

Hay,  for  the  appellee.  There  is  a  dis- 
tinction between  a  debt  bearing  interest, 
and  rent.  In  the  former  case,  it  is  the  duty 
of  the  debtor  to  seek  his  creditor  if  within 
the  four  seas,  as  it  is  expressed  by  the 
English  authorities:  and  make  payment. 
This  is  expressly  stated  by  Littleton,  sect. 
340,  in  reference  to  this  very  question  be- 
tween mortgagor  and  mortgagee.  This 
being  laid  down  as  a  general  position  ^ap- 
plicable to  debtors  and  creditors,  the  only 
inquiry  is,  whether  the  words,  *4f  lawfully 
demanded,"  make  any  difference.  He  con- 
tended that  they  did  not.  This  was  a  cov- 
enant for  the  payment  of  a  certain  sum  of 
money,  with  interest  annually.  Under  the 
g'eneral  rule  just  laid  down,  the  debtor  was 
bound  to  seek  his  creditor,  and  pay  him  the 
money. 

Though  he  had  not  been  able  to  find  any 
case  directly  in  point,  yet,  from  the  reasons 
already  given,  as  well  as  from  a  reference 
to  good  pleading,  which  is  said  by  Lord 
Coke  to  be  the  best  evidence  of  the  law, 
the  appellee  was  clearly  entitled  to  recover. 
In  an  action  of  debt  upon  a  bond,  it  is  the 
constant  practice  to  declare  for  a  debt  to  be 
paid  when  lawfully  demanded.  Now  it  is 
well  known  that  the  plaintiff  is  not  bound 
to  prove  a  demand.  So  in  an  action  upon  a 
note,  payable  on  demand,  it  is  not  neces- 
sary to  prove  a  demand ;  the  bringing  of 
the  suit  is  sufficient. (a)  


(a)  1  Esp.  N.  P.  181. 


Page,  in  reply,  said,  that  if  the  words 
**if  lawfully  demanded,"  had  not  been  in- 
serted in  the  mortgage,  he  should  still  con- 
tend that  a  demand  was  necessary,  (b) 
With  respect  to  the  doctrine  of  re-entry  on 
the  non-payment  of  rent,  it  is  ex- 
pressly laid  down    in  the    authorities 

97  ^just  cited,  that  a  demand    is    neces- 
sary; and  there  is  a    strong   analogy 

between  this  case,  and  that  of  rent,  upon 
the  failure  to  pay  which,  the  estate  of  the 
tenant  is  defeated.  It  will  be  observed,  on 
inspecting  the  deed,  that  these  words,  *4f 
lawfully  demanded,"  were  interlined,  and 
may  be  regarded  as  the  final  agreement  of 
the  parties.  The  effect  of  this  suit  was  to 
divest  the  mortgagor  of  the  land,  which 
brings  the  case  fully  within  the  reason  of 
the  law  which  always  requires  a  demand 
where  there  is  a  clause  of  re-eniry  on  the 
non-payment  of  rent.  The  case  of  a  sim- 
ple debt  is  totally  unlike  the  present. 

Thursday,  March  17.  The  Judges  deliv- 
ered their  opinions. 

JUDGE)  TUCKER.  The  sole  question  in 
this  cause  is,  whether  if  a  deed  of  mortgage 
contain  a  covenant  to  pay  interest  annually, 
if  lawfully  demanded ;  and  that  in  case  of 
failure,  the  mortgagee  may  at  all  times, 
after  default  shall  be  made  in  the  perform- 
ance of  the  proviso  or  condition,  of  the 
mortgage,  enter  into  the  premises;  and  fur- 
ther, that  until  default,  the  mortgagor  shall 
hold  the  premises;  it  is  incumbent  on  the 
mortgagee  to  prove  a  demand  of  interest  in 
arrear,  before  he  can  maintain  an  eject- 
ment? 

There  can  be  no  doubt,  that  the  condition 
to  pay  interest  annually,  imposes  upon  the 
debtor  in  case  of  a  mortgage,  the  duty  and 
necessity  of  finding  out  his  creditor,  and 
paying  or  tendering  him  the  money  on  the 
day  it  becomes  due,  if  he  would  avoid  the 
forfeiture  of  his  estate,  unless  there  be  some 
further  stipulation  or  agreement,  between 
the  parties,  whereby  this  general  rule  of 
law  may  be  waived.  As  if  the  agreement 
b^  to  pay  the  interest  at  a  certain  place, 
and  at  a  certain  hour;  in  that  case  the 
mortgagor  is  not  bound  to  go  to  any  other 
place,  nor  to  stay  beyond  the  hour  agreed 
upon.  Because  here  the  mortgagee,  or 
creditor  has  waived  the  privilege  of  being 
sought  wherever  he  may  be  witliin  the 
state,  (c)  So  may  he  waive  by  his  own 
agreement,    the    privilege    of    being 

98  sought  at  any  particular  *time  or 
place,  by  an  agreement  that  no  for- 
feiture shall  be  incurred,  until  a  demand 
be  made.  In  this  case,  if  he  would  take 
an  advantage  of  the  condition  to  enter  into 
the  lands  in  default  of  payment  of  the  in- 
terest, it  is  incumbent  on  him  to  prove  a 
demand  of  it.  I  will  not  say  whether  the 
demand  in  such  a  case  ought  to  oe  made 
upon  the  mortgaged  premises,  since  the  case 
does  not  require  that  question  to  be  decided. 
But  I  am  clearly  of  opinion,  upon  this 
bill  of  exceptions  that  the  plaintiff  ought 
to  have  proved  a  demand,  or  at  least  that 
he  had  sought  the  defendant  upon  the  mort- 
gaged premises,  and  could  not  find  him  to 
demand  the  money  of  him  personally.  I 
am,  therefore,  of  opinion,   that   the   judg- 


(b)  6  Bac.  Abr.  Owll.  ed.  86.  26;  Co.  Lit.  201  b. 

(c) :  


Litt.  sect  840,  841. 
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ment  be  reversed,  and  a  new  trial  awarded ; 
with  directions  to  the  Court  to  instruct  the 
Jury  accordingly. 

JUDGE  ROANE.  The  principal  money 
due  by  the  mortgage,  in  this  case,  was 
payable  on  or  before  the  first  day  of  Jan- 
uary, 1802,  with  interest  yearly  and  every 
year  from  the  first  of  January,  1792.  The 
lease  declared  upon  is  of  the  first  of  Janu- 
ary, 1801,  and  the  entry  made  in  pursuance 
thereof  is  stated  to  have  been  on  the  same 
day. 

At  the  time  of  the  lease  and  entry,  there- 
fore, the  principal  money  was  not  due,  and 
the  forfeiture  which  is  set  up,  is  not  pred- 
icated upon  its  non-payment  with  the 
interest:  it  is  predicated  upon  the  non-pay- 
ment of  some  of  the  annual  interest  reserved 
by  the  deed. 

Admitting  the  general  law  to  be  as  the 
appellee's  counsel  has  stated  it,  the  mazim 
modus  et  conventio  vincunt  legem,  over- 
rules it  as  applying  to  this  case.  It  was 
covenanted  that  the  interest  should  be  paid 
yearly  and  every  year  until  the  principal 
became  due :  but  inasmuch  as  this  might 
be  too  rigorous  and  too  troublesome  in  re- 
lation to  the  debtor,  and  no  object  with  the 
creditor,  it  was  further  agreed,  that  the 
non-payment  of  the  interest  annually  should 
be  no  cause  of  forfeiture,  and  give  no  right 
of  entry,  unless  such  interest  was 
99  *' lawfully  demanded.'*  This  ♦con- 
struction, which  is  sufficiently  appar- 
ent on  the  face  of  the  deed,  is  confirmed  by 
the  consideration,  that  the  words  *4f  law- 
fully demanded,"  were  interlined  after  the 
agreement  had  been  originally  written,  as 
if  to  exclude  all  doubt  upon  the  subject. 

I  am  therefore  of  opinion,  that  the  in- 
struction of  the  District  Court  was  errone- 
ous, and  that  the  judgment  should  be 
reversed. 

JUDGE  FLEMING.  This  suit  was 
brought  for  a  forfeiture  incurred  by  the 
non-payment  of  interest  before  the  principal 
debt,  which  the  mortgage  was  intended  to 
secure,  became  due,  so  that  the  forfeiture 
respected  the  interest  only ;  and  there  being 
an  express  stipulation  or  proviso,  that  the 
annual  interest  should  be  lawfully  de- 
manded, before  a  forfeiture  could  be  in- 
curred, and  no  such  demand  having  been 
proved  at  the  trial,  though  required  by  the 
defendant,  the  Court  erred  in  giving  judg- 
ment for  the  plaintiff ;  I  therefore  concur 
in  opinion,  that  the  judgment   be  reversed. 

The  following  was  entered  as  the  judg- 
ment of  the  Court:  "That  it  was  incumbent 
on  the  appellee  to  prove  a  demand  of  the 
appellant  for  payment  of  the  interest  in  the 
bill  of  exceptions  mentioned  prior  to 
the  commencement  of  his  suit,  and  that 
the  District  Court  erred  in  instructing  the 
Jury,  that  proof  of  such  demand  was  not 
necessary." 

Judgment  of  the  District  Court  reversed, 
with  instructions,  &c. 


100      *Lewi8  V.  1  hompson,  Scott,  and 
Haskins. 

Tuesday,  March  15. 1806. 

PorthcomloK  Bonds— Validity.*— a  forthcoming  bond 
deemed  neither  informal  nor  defective,  altho'  the 


*Forthcoiiilns    Bonds— Validity.— In   the   principal 


condition  did  not  recite  on  whose  property  the 
execution  was  levied,  euoue-h  appearing  to  shew 
that  it  was  the  property  of  the  defendants. 

This  was  an  appeal  from  a  judgment  of 
the  District  Court  of  Prince  Edward,  over- 
ruling a  motion  made  by  the  appellant  for 
a  judgment  and  award  of  execution  on  a. 
forthcoming  bond,  executed  by  the  appel- 
lees. 

Lewis  sued  out  of  the  said  Court,  a  writ 
of  fieri  facias  against  the  goods  and  chat- 
tels of  Thompson  &  Scott,  which  was  levied 
on  five  negroes,  whose  names  are  indorsed 
on  the  execution  inserted  in  the  record :  a 
forthcoming  bond  was  taken,  which  waa 
^'forfeited,"  as  appeared  by  the  sheriff's 
return,  both  on  the  execution  and  the  bond 
itself. 

The  penalty  of  the  bond  was  in  the  usual 
form,  with  the  following  condition:  **The 
condition  of  the  above  obligation  is  such, 
that  whereas  John  Lewis  hath  sued  out  of 
the  District  Court  of  Prince  Edward  a  writ 
of  fieri  facias  against  the  estate  of  the 
above  bound  William  Thompson  and  John 
B.  Scott  for  the  sum  of  3291.  lis.  10  3-4d. 
including  interest,  costs  and  sheriff's  com- 
missions, which  writ  hath  been  duly  ex- 
ecuted by  Nathaniel  Carter,  deputy,  for 
Walter  Bennett,  sheriff  of  the  County  of 
Halifax,  on  the  following  property,  to  wit, 
five  negroes  [naming  them] ;  and  the  said 
William  Thompson  and  John  B.  Scott  being- 
desirous  of  keeping  the  aforesaid  property 
in  their  possession  until  the  day  of  sale  of 
the  same,  hath  tendered  the  above  bound 
John  Haskins,  as  securi  ty  f or  the  forthcom- 
ing and  delivery  of  the  said  property  at 
the  place  and  on  the  day  of  sale  agreeable 
to  law.  Now  if  the  said  William  Thomp- 
son, John  B.  Scott,  and  John  Haskins,  or 
either  of  them,  do  and  shall  deliver  the 
aforesaid  property  to  the  said  Walter  Ben- 
nett, sheriff  as  aforesaid,  at  John  M.  Clay'a 
tavern,  in  the  said  County  of  Halifax,  on 
the  fifth  day  of  November  next,  then  and 
there  to  be  disposed  of  according  to  law  for 
the  discharge  of  the  said  writ  of  fieri  facias, 
then,"&c.  concluding  in  the  common  form, 
and  signed  and  sealed  by  the  obligors. 
101  ^Notice  having   been   duly    proved, 

Lewis  moved  the  Court   for  judgment 


case  it  was  held  that  a  forthcominsr  bond  was 
neither  informal  nor  defective,  although  the  con- 
dition did  not  recite  on  whose  propertv  the  execution 
was  levied,  enough  appearing  to  show  that  it  was 
the  property  of  the  defendants.  For  this  proposi- 
tion, the  principal  case  is  cited  in  Glascock  v.  Daw- 
son, 1  Munf.  605.  See  also.  Bronauffhs  v.  Freeman,  2 
Munf.  267. 

But  in  Hubbard  v.  Taylor,  1  Wash.  8S0.  and  note, 
it  is  held  that  if  a  forthcoming  bond  does  not 
recite  aaairui  uhom  the  execution  Issued,  and  upon 
u^hose  property  it  was  levied,  it  may  be  quashed  on 
motion. 

Same  Motion  for 'Award  off  Bxecutloo  oa  Partlculsr 
Oround  Overruled— Reversal  of  Judi^neat.— In  Ander- 
son V.  Leitch.  1  Leifi-h  464,  it  is  said:  **The  cases  of 
Irvin.  Gait  &  Co.  v.  Eldridsre.  1  Wash.  182,  and  LetcU 
V.  Thompson,  2  Hen.  &  M.  104.  show,  that  a  superior 
court  in  reversing  a  judfirment  of  an  inferior  court 
which  overruled  a  motion  for  award  of  execution 
on  a  forthcomings  bond,  ouffht  not  to  erive  final  jndg-- 
ment  for  award  of  execution,  where  the  motion  had 
been  overruled  by  the  inferior  court,  on  a  ground, 
which  rendered  it  unnecessary  for  the  defendant, 
in  the  Inferior  court,  to  ?lve  evidence  of  payments, 
or  make  any  other  objections  than  those  Involved 
in  the  opinion  of  the  inferior  court:  unless,  in- 
deed, the  record  shows  that  the  defendants  had  no 
such  evidence,  and  no  such  objections." 

See  monographic  note  on  "Statutory  Bonds''  ap- 
pended to  Goolsby  V.  Strother,  81  Gratt  107. 
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on  the  foregoing  bond,  which  motion  being 
overruled,  he  took  an  appeal  to  this  Court. 
Call,  for  the  appellant.  The  District 
Court  gave  a  general  judgment  overruling 
a  motion  on  a  forthcoming  bond,  without 
stating,  as  ought  always  to  be  done,  the 
grounds  of  their  decision.  The  objection 
is  said  to  be,  that  in  the  condition  of  the 
bond,  it  is  not  stated  on  whose  property  the 
execution  was  levied.  If  such  recital  be 
necessary,  it  sufficiently  appears,  in  the 
present  case. 

The  condition  recites  the  execution 
against  Thompson  and  Scott;  which  writ 
had  been  duly  executed  on  certain  property, 
without  saying  whose ;  and  that  Thompson 
and  Scott  were  desirous  of  keeping  the 
property  in  their  possession  till  the  day  of 
sale.  It  could  not  be  duly  executed,  if  not 
levied  on  their  property.  This  proceeding 
is  entirely  for  the  benefit  of  the  defendant : 
he  ought  to  give  bond  conformably  to  law ; 
and  according  to  the  liberality  of  the  Courts, 
a  mere  implication  is  sufficient. 

In  Hubbard  v.  Taylor, (a)  it  was  decided 
to  be  necessary  that  the  bond  should  state 
whose  property  was  taken :  but  that  case 
was  never  argued  on  either  side,  and  prob- 
ably passed  sub  silentio.  It  is  contrary  to 
the  spirit  of  all  the  latter  decisions.  In 
that  case  also,  it  was  not  recited  against 
whom  the  execution  issued,  which  is  other- 
wise in  this. 

M'Rae,  for  the  appellees,  relied  on  the 
case  of  Hubbard  v.  Taylor,  as  conclusive. 
In  the  present  case,  it  neither  appears  by 
the  execution  with  the  sheriff's  return  in- 
dorsed, (which  he  presumed  was  to  be  con- 
sidered as  part  of  the  record,)  nor  by  the 
forthcoming  bond  itself,  that  the  execution 
was  levied  on  the  property  of  Thompson 
and  Scott,  or  either  of  them.  This  is  ex- 
pressly required  by  law. 

In  Hubbard  v.  Taylor,  two  points  were 
decided :  1st.  That  it  must  appear  against 
whom  the  execution  issued;  and,  2dly. 
On  whose  property  it  was  executed. 
102  The  second  *point  directly  applies 
to  the  case  now  before  the  Court; 
nor  could  any  decision  be  found  in  opposi- 
tion to  it. 

Call,  in  reply,  insisted  that  the  execution 
was  properly  described.  After  reciting 
the  service,  it  proceeds  to  state  that  Thomp- 
son and  Scott  were  desirous  of  keeping  the 
property  in  their  possession  till  the  day  of 
sale.  This  implies  that  they  were  the 
owners. 

The  case  of  Hubbard  v.  Taylor,  he  con- 
ceived, was  not  conclusive  against  him. 
Kven  if  it  appeared  so  by  the  report,  it  was 
not  by  the  record  of  the  decision..  The  rec- 
ord states  that  the  bond  was  '* defective  in 
not  reciting  against  whom  the  execution 
issued,  or  to  whom  the  property  belonged.'* 
This  plainly  shews,  that  either  would  have* 
been  sufficient.  The  record  also  proves,  that 
no  counsel  appeared  for  the  appellee.  (1) 

M*Rae.  The  execution  law  not  only  re- 
quires that  the  forthcoming  bond  shall  re- 
cite the  service  of  the  execution,  but  that  the 


(a)  1  Wash.  260. 

<1)  Tbe  abore  quotation  is  accurately  made  from 
the  record,  by  which  it  also  appears  that  there  was 
no  coansel  for  the  appellee.— Note  in  Orlffinal  Edi- 
tion. 


sheriff  shall  return  on  whose  property  it 
was  levied,  (b) 

Call.  The  law  respecting  the  returns  of 
sheriffs  on  executions,  makes  no  difference 
as  to  the  forthcoming  bond.  Why  should 
the  Court  hunt  for  possibilities,  that  the 
execution  might  have  been  levied  on  the 
property  of  some  person  other  than  the  de- 
fendant, when  no  such  person  complains; 
and  when  this  would  be  done  to  defeat  the 
justice  of  the  case. 

[The  record  containing  the  forthcoming 
bond  itself,  in  the  case  of  Hubbard  v.  Tay- 
lor, was  sent  for  at  the  instance  of  J  udge 
Roane;  and  on  inspection,  it  appeared  that 
the  service  of   the   execution  was  not 

103  recited  in  any  part  of  it.     *After  the 
penalty  which    is    in  the  usual  form, 

and  bears  date  the  23d  of  May,  1792,  the  con- 
dition proceeds:  **Tbe  condition  of  the 
above  obligation  is  such,  that  if  the  above 
bound  William  Hubbard  and  Mordecai 
Tompkies  shall  deliver  to  Samuel  White, 
sheriff  of  the  County  aforesaid,"  &c,  (as 
recited  in  1  Wash.  259.)] 

Friday,  March  18.  The  Judges  delivered 
their  opinions. 

JUDGE  TITCKER.  The  appellant  moved 
for  a  judgment  on  a  forthcoming  bond  taken 
for  the  delivery  of  certain  slaves  taken  on 
an  execution  issued  by  him  against  Thomp- 
son and  Scott.  An  objection  was  taken  to 
the  bond  as  defective,  in  not  stating  to 
whom  they  belonged ;  and  the  District  Court 
being  of  opinion  that  the  bond  was  defective 
in  that  respect,  overruled  his  motion ;  where- 
upon he  appealed.  Mr.  M'Rae,  for  the  ap- 
pellees, relied  on  the  case  of  Hubbard  v. 
Taylor, (c)  as  shewing  this  to  be  error;  the 
judgment  in  that  case  (as  appears  from  the 
record)  being  that  the  bond  was  defective, 
in  not  reciting  against  whom  the  execution 
issued,  or  to  whom  the  property  belonged. 

The  act  concerning  executions(d)  pro- 
vides, that  if  the  owner  of  goods  taken  in  ex- 
ecution shall  give  sufficient  security  to  the 
sheriff  to  have  the  same  goods  forthcoming 
at  the  day  of  sale,  it  shall  be  lawful  for  the 
sheriff  to  take  a  bond  from  such  debtor  and 
securities,  payable  to  the  creditor,  reciting 
the  service  of  such  execution,  and  the 
amount  thereof,  and  with  condition  to 
have  the  goods  forthcoming  at  the  day 
of  sale,  and  shall  thereupon  suffer  the 
goods  to  remain  in  the  possession  of 
the  debtor,  Ac.  The  service  of  the  ex- 
ecution must  be  recited  in  the  bond, 
which  ought  to  shew  the  names  of  the  par- 
ties, and  the  amount  of  the  execution ;  and 
that  the  goods  were  permitted  to  remain  in 
the  possession  of  the  owner,  or  debtor. 
This  was  not  done  in  the  case  of  Hubbard 
V.    Taylor;   but    in    the    case    before 

104  *us  the  execution  is  sufficiently  recited 
and  the  service  thereof  upon  the  slaves  ' 

by  name :  it  then  proceeds  to  state  that  the 
defendants  were  desirous  to  keep  them  in 
their  possession  until  the  day  of  sale ;  which ^ 
to  my  apprehension,  is  sufficient  to  shew 
they  were  the  owners  of  them.  I  therefore 
think  the  judgment  should  be  reversed,  &c. 
JUDGES  ROANE  and   FLEMING  being 


(b)  See  Rev.  Code,  vol.  1,  ch.  151,  secL  18,  p.  298,  and 
sect.  1,  p.  295.  290. 

(c)  1  Wash.  250. 

(d)  L.  V.  1704.  c.  151.  sect  18. 
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alao  of  opinion  that  the  judgment  of  the 
District  Court  should  be  reversed,  the  fol- 
lowing was  entered  as  the  opinion  of  the 
Court: 

''That  the  bond  in  the  proceedings  men- 
tioned is  neither  informal  nor  defective,  but 
a  good  and  legal  bond ;  and  that  the  judg- 
ment of  the  District  Court  ip  erroneous. 
Therefore  it  is  considered  that  the  same  be 
reversed  and  annulled,  and  that  the  appel- 
lant recover  against  the  appellees  his  costs 
by  him  expended,  in  the  prosecution  of  his 
appeal  aforesaid  here.  Whereupon  the 
Court  would  have  proceeded  to  give  judg- 
ment for  the  appellant  on  the  said  bond  as 
the  District  Court  should  have  done,  if  the 
appellees  had  none  other  objection  thereto 
than  the  one  stated ;  but  as  it  is  possible 
that  the  appellees  may  have  made  payments, 
or  had  other  objections  which  were  not 
brought  forth  because  of  the  opinion  of  the 
District  Court  in  their  favour,  the  cause  is 
remanded  to  the  said  District  Court  for  that 
Court  to  proceed  to  judgment  on  the  said 
bond,  when  the  appellees  are  to  be  at  liberty 
to  oppose  the  same  by  proof  of  payment,  or 
by  other  legal  objections  than  that  of  the 
legality  or  formality  of  the  said  bond." 


105 


*Goodall  V.  Stuart. 

Tuesday.  March  16. 1806. 


Bonds— Awigomcnt— Liability  of  Asslroor.*— a  bond 
was  asslffned  in  these  words:  For  value  re- 
ceived, I  assiffti  the  within  bond  to  A.  S.  and 
make  myself  responsible  for  the  payment  thereof , 
should  B.  (the  obliffor)  who  resides  in  G.  prove 
insolvent."  This  special  assie-nment  does  not  vary 
the  nature  of  the  undertaking*  nor  affect  the  as- 
signors liability,  as,  without  an  express  stipula- 
tion to  the  contrary,  he  would  have  been  so  liable 
by  the  mere  operation  of  law. 

Sheriffs— Return— Coiiclttslon.t— In  general,  the  re- 
turn of  the  sheriff,  of  "no  effects,*' on  an  execution 
in  favour  of  an  assignee  of  a  bond  against  the 
obliffor,  is  sufficient  to  charge  the  assignor:  so 
that,  in  an  action  against  him.  no  proof  that  the 
obllg-or  was  not  insolvent,  can  be  admitted. 

This  was  in  an  appeal  from  a  judgment 
of  the  District  Court  of  Richmond,  affirm- 
ing that  of  the  County  Court  of  Henrico. 

Goodall  assigned  a  bond  of  one  John  Bev- 
erley to  Stuart,  in  these  words :  *  *For  value 
received,  I  assign  the  within  bond  to  Alex- 
ander Stuart,  and  make  myself  responsible 
for  the  payment  thereof,  should  Beverley, 
who  resides  in  Goochland,  prove  insolvent.'* 


•Bonds— Asslflrnment— Duo  Dlllffenco.— The  statute 
of  this  country,  which  authorizes  the  assignment  of 
bonds  and  promissory  notes,  is  substantially  the 
same  with  the  sututes  of  Virginia  and  Kentucky 
upon  that  subject,  and  it  has  long  been  settled  in 
those  states,  by  a  uniform  current  of  decisions,  that 
the  assignee  of  a  bond  or  note,  not  being  negotiable 
as  a  mercantile  Instrument,  must,  to  enable  him- 
self to  recover  of  the  assignor,  prosecute  the  payor 
or  obligor  to  Insolvency.  Dent  v.  Ashley.  7  Fed. 
Cas.  497,  citing-  Mackle  v.  Davis,  2  Wash.  219:  Good- 
all  V.  Stuart,  2  Hen.  <t  M.  105:  Saunders  v.  Marshall. 
4  Hen.  &  M.  455.  See  also  on  the  question  of  due  dil- 
igence, the  principal  case  cited  in  foot-note  to 
Mackle  v.  Davis.  2  Wash.  219;  foot-note  to  Barksdale 
V.  Fenwick,  4  Call  498;  Thompson  v.  Qovan,  9  Qratt 
«99;  Taylor  v.  Cox,  82  W.  Va.  157.  9  S.  E.  Rep.  74. 

See  monographic  note*  on  "Bonds"  appended  to 
Ward  V.  Churn.  18  Gratt.  801,  and  'Assiffnments" 
appended  to  Ragsdale  v.  Hasr y.  9  Qratt  409. 

tSherlffs  Retarn—Concluslveness.— On  this  ques- 
tion, the  principal  case  is  cited  in  Smith  v.  Triplett. 
4  Leigh  698,  601.  and  notex  Cooper  v.  Daugherty.  85 
Va.  860,  7  S.  E.  Rep.  887;  McClung  v.  McWhorter,  47 
W.  Va.  160.  84  S.  E.  Rep.  741.  The  principal  case  Is 
also  cited  in  Hopkins  v.  Richardson.  9  OratL  495.  See 
monographic  note  on  "Sheriffs  and  Constables"  ap- 
pended to  Goode  V.  Gait,  Glim.  152. 


This  assignment  was  made  on  the  10th  of 
April,  1800.  Stuart,  on  the  same  day,  by 
the  like  indorsement,  assigned  the  bond  to 
Thomas  Kowell,  who,  on  the  18th  of  April, 
1800,  brought  suit  thereon  in  the  County 
Court  of  Goochland,  recovered  a  judgment 
on  the  20th  of  November,  and  sued  out  ex- 
ecution on  the  26th  of  November,  1800,  di- 
rected to  the  sheriff  of  Goochland  County, 
who  returned,  *'No  effects  within  my  baili- 
wick, whereof  to  make  the  sum  as  I  am 
within  commanded,  or  any  part  thereof." 
Whereupon  Stuart,  without  waiting  for  a 
suit,  immediately  paid  the  amount  of  the 
bond,  including  principal,  interest  and 
costs,  to  Nowell,  and  instituted  an  action 
against  Goodall,  upon  his  assignment,  in 
the  County  Court  of  Henrico. 

The  declaration  contained  two  counts :  1. 
A  special  count  upon  the  assignments;  and 
2.  A  count  for  money  laid  out  and  expended 
by  the  plaintiff  for  the  use  of  the  defend- 
ant, Ac.(l)  On  the  trial  the  defendant 
offered  to  give  evidence,  to  prove  that 
Beverley  had  goods  and   effects  suffi- 

106  cient  *to  have  satisfied  the  execution, 
at  the  time  of  its  return  by  the  sheriff 

of  Goochland ;  to  the  introduction  of  which 
evidence  the  plaintiff  objected,  inas- 

107  much    as    it    would    ^contradict    the 
sheriff's  return ;  and  the  Court  refused 

to  permit  the  evidence  to  go  to  the  Jury. 
To  which  opinion  there  was  a  bill  of  ex- 
ceptions; and  verdict  and  judgment  having 
been  rendered  for  the  plaintiff, (Stuart,)  the 
defendant,  (Goodall,)  took  an  appeal  to 
this  Court. 

Hay,  for  the  appellant,  contended  that 
this  was  a  special  assignment,  which  dif- 
fered it  from  an  ordinary  case.  The  re- 
sponsibility of  Groodall  depending  entirely 
upon  the  insolvency  of  the  obligor,  it  was 
incumbent  on  Stuart  or  his  assignee  to  prove 


(1)  The  declaration,  in  this  case,  being*  very 
special,  and  one  which  may  serve  as  a  model  to  the 
yonng  practitioner,  it  is  presumed  its  insertion  will 
be  acceptable  to  many  of  our  readers. 

"Henrico  County,  to  wit. 

"A.  S.  complains  of  P.  G.  in  custody,  Ac  of  a  plea 
of  trespass  on  the  case.  For  that  whereas  the  said 
P.  the  defendant,  was,  on  the  10th  day  of  April,  1800, 
indebted  to.  the  said  A.  the  plaintiff,  in  the  sum  of 
641.  5s.  6d.  and  he  the  said  defendant  being-  possessed 
of  a  writing  oblig-atory.  executed  by  a  certain  J.  B. 
to  the  said  defendant,  which  said  bond  was  dated 
the  14th  day  of  May.  1799.  which  said  writing  obltc- 
atory  was  in  the  penalty  of  1281.  lis.  id.  and  condi- 
tioned for  the  payment  of  041.  58.  6d.  whenever  he 
the  said  B.  should  be  requested  by  the  said  defend- 
ant, in  consideration  of  the  debt  aforesaid  dne 
from  the  said  defendant  to  the  plaintiff,  the  said 
defendant,  on  the  10th  day  of  April.  1800.  at  the  par- 
ish of  .  in  the  County  aforesaid,  assigned  and 
transferred  to  the  said  plaintiff  all  his  right  and  in- 
terest in  the  said  writing  obligatory,  and  did  then 
and  there  agree  to  make  himself  responsible  for 
the  payment  of  the  said  bond  to  the  plaintiff,  in 
case  B.  who  resided  in  the  County  of  Goochland, 
should  prove  insolvent:  which  said  bond  the  said 
plaintiff  afterwards,  to  wit,  on  the  day  and  year 
last  aforesaid,  assig-ned  and  transferred  to  a  cer- 
tain T.  N.  and  did  then  and  there  aarree  to  make 
himself  liable  for  the  payment  of  the  said  bond, 
should  the  said  B.  who  resided  in  the  said  County 
of  Goochland,  prove  insolvent;  upon  which  said 
writing  obligatory,  the  said  T.  N.  afterwards  insti- 
tuted a  suit  in  his  own  name,  as  asslg-nee  of  the  said 
plaintiff,  in  the  County  Court  of  Goochland:  in 
which  said  suit  it  was  so  proceeded,  that  the  said  T. 
N.  on  the  20th  of  November,  1800,  obtained  a  con- 
firmation of  a  conditional  judgment  against  the 
said  B.  for  the  sum  of  1281.   lis.  Id.  the  debt  in  the 

declaration  mentioned,  and for  his  costs  by 

him  about  his  suit  in  this  behalf  expended ;  which 
Judgment  was  to  be  discharged  by  the  payment  of 
041.  5s,  6d.  together  with  Interest  thereon  at  the  rate 
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that  insolvency.  The  return  of  **no 
effects"  upon  an  execution  issued  to  the 
sheriff  of  the  County  in  which  Beverley  re- 
sided, was  not  sufficient.  He  might  have 
removed  out  of  the  County,  or  might  have 
had  propertv  in  another  County,  or  even  in 
the  same  County  which  the  sheriff  could 
not  find  sufficient  to  satisfy  the  debt.  In 
all  those  cases,  it  would  be  competent  to 
the  assignor  to  direct  the  execution  accord- 
ingly, and  to  Ahew  that  the  obligor  was  not 
insolvent.  It  was  the  duty  of  the  plaintiff 
in  the  action  against  Beverley,  to  have 
106  done  *every  thing  which  Goodall 
might  have  done.  Goodall  would 
have  directed  .  the  execution  so  as  to  have 
given  it  effect ;  and  was  prepared  to  prove 
the  very  point  in  issue,  the  solvency  of 
Beverley,  but  was  prevented  by  the  Court. 
That  the  return  of  the  sheriff  may  be 
controverted,  is  proved  by  many  cases.  It 
is  every  day's  practice  to  sue  him  for  a 
false  return. 

The  Attorney  General,  for  the  appellee. 
If  the  principle  contended  for  by  Mr.  Hay, 
be  once  established,  the  policy  of  the  law 
which  authorises  assignments  of  bonds  and 
other  instruments  for  the  payment  of  money 
will  be  entirely  frustrated. 

It  is  admitted,  that  the  assignee  of  a  bond 
ought  to  use  due  diligence;  but  there  can 
be  no  better  criterion  of  such  diligence  than 
the  regular  and  judicious  prosecution  of  a 
suit,  and  the  return  of  the  sheriff.  If  the 
sheriff  return  nulla  bona,  it  has  been  held 
to  be  sufficient  to  charge  the  assignor,  (a) 
Nor  ought  any  evidence  to  be  admitted  to 
contradict  this  return  ;  because  it  would  be 
to  contradict  a  record.  The  executions  are 
to  be  preserved  among  the  papers  of  the 
Court,  and  are  considered  as  matter  of  record 
in  a]l  legal  proceedings.     Another  objection 


of  six  per  centum  per  annum,  to  be  computed  from 
tlie  i4th  day  of  May.  1799,  till  paid,  and  the  cost;  to 
be  credited  by  11.  12s.  6d.  indorsed  on  tbe  said 
bond,  (which  said  sum  of  11.  lis.  6d.  was  paid 
by  the  said  B.  before  the  assignment  of  the 
said  bond  to  the  plaintiff;)  upon  which  said 
jadffment,  an  execution  of  fieri  facias  issued 
from  the  clerk's  office  of  the  said  Court  of 
Ooochland  County,  on  the  «Jth  day  of  November. 
I80a  against  the  goods  and  chattels  of  the  said  J.  B. 
directed  to  the  sheriff  of  the  said  County;  on  which 
said  execution  there  was  the  following  return: 
'No  effects  within  my  bailiwick,  whereof  to  make 
the  sum  as  I  am  within  commanded,  or  any  part 
thereof.  Heath  J.  Miller,  D.  S.  (Meaning  deputy 
sberlff)  of  Wm.  H.  Miller,  sheriff;'  (the  said  Wm.  H. 
Miller  being  then  and  there  the  hlffh  sheriff  of  the 
said  (bounty  of  Goochland,  and  the  said  Heath  J.  Mil- 
ler beiUfiT  then  and  there  his  deputy;)  by  virtue  of 
-which  return,  the  said  plaintiff  became  liable  to 
discharge  the  amount  of  tbe  said  writing  obligatory 
to  the  said  T.  N.  together  with  all  costs  attending* 
the  prosecution  of  the  suit  aforesaid;  and  being- so 
liable,  he  did  afterwards,  to  wit,  on  the  day  of 
180  .  actually  pay  and  discharg-e  the  amount  of  the 
said  bond,  and  interest  and  the  costs  aforesaid  to 
the  said  T.  N.  whereby  and  by  force  of  the  assign- 
ment made  by  the  said  defendant  to  the  said  plain- 
tiff, and  by  force  of  the  return  of  the  said  execution 
affainst  the  said  J.  B.  the  said  defendant  became 
liable  to  pay  the  said  plaintiff  the  amount  of  the 
said  bond  with  all  interest  due  thereon,  and  costs 
incurred  in  prosecuting-  the  suit  against  the  said  B. 
and  the  said  defendant  being  so  liable,  afterwards. 
to  wlL  on  the  day  of  ,  180  .  did  assume  upon 

bimself  and  promise  to  pay  to  the  said  plaintiff  the 
amount  of  the  said  bond,  with  interest  and  costs  as 
aforesaid,  whensoever  he  the  said  defendant  should 
be  afterwards  required  by  the  said  plaintiff." 

The  second  count  was  for  money  laid  out  and 
expended,  (to  which  might  have  been  added  a  third 
for  money  had  and  received,)  with  the  common 
conclusion.— Note  in  Original  Edition. 

(a)  Mackie's  executor  v.  Davis,  2  Wash.  219.    . 


to  the  admissibilitj  of  such  testimony  in 
this  form,  is,  that  the  sheriff  is  a  sworn 
officer,  and  the  Court  ought  to  presume  that 
all  acts  done  by  him  in  the  execution  of  the 
duties  of  his  office  are  right  till  the  con- 
trary appear ;  and  it  would  not  be  proper  to 
try  the  validity  of  his  return  in  this  indi- 
rect way.  Would  it  be  proper  in  a  case  in 
which  the  sheriff  is  not  a  party  to  subject 
him  to  censure  without  an  opportunity  of 
answering  for  himself?  'It  would  be  to 
punish  him  for  a  false  return,  unheard  and 
undefended 

But,  it  is  said)  the  sheriff  may  be  sued 
for  a  false  return.  This  is  admitted,  but 
a  very  different  inference  drawn  from  it. 
If  the  sheriff  make  a  false  return,  any  per- 
son injured  may  have  an  action  against 
him.  (b)  This  course  ought  to  have  been 
pursued    by    Goodall;    and    then    the 

109  question  *would  have  come  fairly  on, 
and  the   sheriff  would   have   had   an 

opportunity  of  justifying  his  conduct. 

If  the  doctrine  contended  for  should  pre- 
vail ;  if  the  assignor  shall  be  permitted,  at 
the  trial,  to  go  into  evidence  of  the  solvency 
of  the  obligor,  in  opposition  to  the  return 
of  the  sheriff,  there  would  be  endless 
litigation.  The  assignee,  even  after  the 
Jury  should  be  sworn,  might  be 
surprised  by  proof  of  property,  in  some 
other  place,  supposed  to  belong  to  the 
obligor :  and,  after  suffering  a  nonsuit,  and 
suing  out  another  execution,  it  might  appear 
that  this  property  was  under  some  incum- 
brance. Thus  he  might  be  kept  in  a  per- 
petual round  of  bringing  actions;  the 
assignor  might  hold  up  his  evidence  till 
the  trial,  and  then  bring  in  a  witness  to 
contradict  the  sheriff,  who  is  supposed  to 
know  the  property  in  his  County.  Great 
mischiefs  would  result  to  assignees  from 
the  adoption  of  this  rule:  whereas  no  in- 
jury would  arise  in  the  other  case,  because 
the  assignor  might  sue  the  sheriff  for  a 
false  return ;  and  this  being  an  official  act, 
the  securities  of  the  sheriff  would  be  liable. 

There  is  nothing  in  the  assignment,  in 
this  case,  to  distinguish  it  from  an  ordi- 
nary one.  But  if  any  thing  could  be 
gathered  from  the  terms  of  the  assignment, 
if-  would  in'esent  a  case  still  stronger  against 
Goodall;  because  it  would  seem  that  the 
effect  of  the  execution  was  to  be  limited  to 
Goochland,  where  it  is  stated  the  obligor  re- 
sided. But  it  never  can  be  contended,  that 
the  assignee  is  bound  to  send  an  execution 
into  every  County  in  the  state.  There  was 
no  suggestion  that  the  obligor  had  property 
in  any  particular  place ;  but  only  a  general 
offer  to  prove  that  he  had  effects  sufficient. 
Goodall  might  be  presumed  to  be  best  ac- 
quainted with  the  circumstances  of  his 
debtor;  and  if  he  knew  of  property  of  his, 
he  ought  have* shewn  it  to  the  sheriff. 

Hay,  in  reply.  Mr.  Nicholas's  first  re- 
mark may  be  retorted  upon  himself.  If  his 
doctrine  shall  be  established,  there  will  be 
no  security  for  assignors.     It  will  en- 

110  courage    ^negligence      in    assignees; 
who,  knowing  their  ulterior  security, 

will  give  themselves  but  little  trouble  in 
the  collection  of  the  money  from  the  obligor. 
AH  that  I  contend  for,  is,  that  the  assignee 

(b)  2  Bac.  Abr.  Gwil.  Ed.  780,  tit  Execution,  let.  M. 
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Bhall  do  that  which  he  might  or  could  do  if 
he  had  no  further  security. 

It  is  to  be  taken  for  granted,  that  the 
party  was  prepared  to  prove  the  fact  which 
he  offered  to  prove.  Goodall  was  sued  in 
consequence  of  Beverley's  being  insolvent; 
and  offered  to  provethat  he  was  not  insol- 
vent; and  yet»  according  to  the  doctrine  ad- 
vanced on  the  other  side,  he  is  not  to  be 
admitted  to  disprove  the  very  position  on 
the  establishment  of  which,  by  his  adver- 
sary, his  liability  depended.  Suppose  an 
attempt  had  been  made  to  prove  the  insol- 
vency of  the  obligor,  in  the  first  instance, 
without  resorting  to  a  suit;  would  it  be 
contended,  that  the  assignor  could  not  be 
permitted  to  introduce  evidence  to  shew 
that  he  was  not  insolvent,  by  proving  that 
he  had  effects  sufficient  to  satisfy  the  debt. 

The  case  of  Mackie's  executor  v.  Davis, 
tut* ned  upon  the  question  of  due  diligence ; 
and  the  Court  did  not  undertake  to  say  what 
would  be  sufficient  to  ground  an  action 
against  the  indorser.  In  England,  it  is 
considered  the  province  of  the  Courts  to 
decide  on  the  question  of  diligence;  but,  in 
this  country,  it  is  always  left  to  the  Jury. 
The  general  doctrine  of  the  liability  of  in- 
dorsers,  however,  does  not  apply  to  this 
case,  because  the  parties  have  entered  into 
a  particular  stipulation  by  the  assignment. 

The  return  of  the  sheriff  is  not  a  record, 
but  only  filed  among  the  records.  Nor  can 
the  oath  or  integrity  of  the  sheriff  be  im- 
peached by  going  into  evidence  to  prove  the 
solvency  of  the  obligor;  because,  although 
the  defendant  may  have  property,  the  sheriff 
may  not  know  where  to  find  it. 

Though  an  action  may  be  brought  against 
a  sheriff  for  a  false  return,  yet  a  case  has 
already  been  stated  in  which  it  would  avail 
nothing.  Suppose  the  obligor  has  property 
in  another  County,  which  is  known  to 
the  assignee;  *the  sheriff  of  the 
County  in  which  the  obligor  resided, 
in  returning  no  effects  within  his  bailiwick, 
does  not  make  a  false  return.  Goodall 
offered  to  prove  Beverley  solvent;  and  if  he 
had  done  so  to  the  satisfaction  of  the  Jury, 
would  they  have  given  a  verdict  against 
him? 

Thursday,  March  17.  The  Judges  deliv- 
ered their  opinions. 

JUDGE  TUCKER,  after  stating  the 
case,  proceeded  as  follows : 

It  has  been  settled  upon  solemn  delibera- 
tion in  this  Court,  that  the  assignee  of  a 
bond,  may  recover  against  his  immediate 
assignor,  if  the  bond  be  not  paid,  without 
any  special  undertaking  on  the  part  of  the 
assignor  to  pay  the  money,  in  case  it  be 
not  paid  by  the  obligor.  And  this  upon 
common  law  principles,  because  every  as- 
signment of  a  negotiable  paper,  (as  a  bond 
is  in  this  country,)  imports  in  itself  a  val- 
uable consideration  paid.  In  this  case  Mr. 
Goodall  expressly  acknowledges  to  have  re- 
ceived such  a  valuable  consideration.  Upon 
common  law  principles,  then,  he  is  liable 
to  make  good  the  money,  if  not  got  of 
Beverley.  The  judgment  and  execution, 
with  the  return  of  the  sheriff,  shew  that  it 
was  not  to  be  had  by  the  ordinary  course 
of  law.  Was  Stuart  obliged  to  send  a  fieri 
facias  into  every  County  of  the  state,  or  an 
execution  against  his  body,  before  he  could 
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resort  to  Goodall?  I  think  not :  for  the  ex- 
ecution and  return  of  nulla  bona  thereupon 
must  be  considered  as  at  least  equal  to  a 
protest  upon  a  bill  of  exchange  or  promis- 
sory note,  as  evidence  of  non-payment,  or 
non-acceptance.  The  assignor  may,  by  a 
special  assignment,  indeed,  protect  him- 
self from  a  suit,  until  the  assignee  shall 
have  done  something  more  than  the  law  re- 
quires in  ordinary  cases.  And  it  is  con- 
tended that  he  has  done  so,  in  this  case,  by 
declaring  that  he  **  makes  himself  responsi- 
ble    should    Beverley      prove    insol- 

112  vent."     But  this  was  the  case'by  the 
mere  operation   of  law,    without    any 

such  express  agreement  on  his  part;  of 
course  these  words  do  not  vary  the  nature 
of  the  undertaking.  If  indeed  he  had  stip- 
ulated that  he  should  not  be  responsible 
until  it  should  appear  that  Beverley  was 
totally  insolvent,  and  that  his  body  could 
not  be  taken  in  execution  to  satisfy  the 
debt,  these  negative  words  might  perhaps 
have  altered  the  case,  or  at  least  have  im- 
posed it  as  a  duty  upon  the  assignee  to 
pursue  every  species  of  execution  to  obtain 
the  money,  before  he  could  resort  to  the  as- 
signor. But  as  the  undertaking  contains 
nothing  more  than  what  the  law  itself  would 
have  implied,  he  cannot  shelter  himself  by 
the  addition  of  these  words  to  his  assign- 
ment. 

The  question  then  is,  whether  in  this  ac- 
tion the  Court  ought  to  have  admitted  the 
evidence  offered.  If  a  sheriff  make  a  false 
return  upon  a  precept  directed  to  him,  anv 
person  aggrieved  thereby  may  bring  an  ac- 
tion against  him,  and  falsify  his  return  by 
any  evidence  that  he  can  produce  for  that 
purpose.  But  in  a  suit  or  contest  between 
other  persons,  any  fact,  as  between  those 
persons,  which  is  verified  by  the  sheriff's 
return,  cannot,  I  conceive,  be  controverted; 
for  he  is  a  sworn  officer,  and  shall  be  pre- 
sumed to  have  done  his  duty,  until  the  con- 
trary be  proved,  by  a  recovery  against  him 
for  his  false  return.  I  therefore  am  of 
opinion,  that  the  evidence  was  properly  re- 
jected, and  that  the  judgment  ought  to  be 
affirmed. 

JUDGE  ROANE.  I  cannot  understand 
the  assignment  in  this  case  as  imposing 
upon  the  assignee  any  further  or  other  terms 
or  conditions  than  would  have  resulted  by 
the  construction  of  law  from  a  general  as- 
signment. The  insolvency  intended  by  that 
assignment  cannot  reasonably  be  extended 
further  in  this  case  than  in  that ;  1st.  Be- 
cause the  analogy  between  this  case  and 
that  is  natural  and  apt;  and  2dly.  Because 
it  is  unreasonable  to  impose  upon  the  as- 
signee, who  is  generally  a  stranger  to  the 
affairs  of  the  obligor,  (whereas  the  obligee 
is      supposed       to       be      acquainted 

113  *with    them,)    the    responsibility    of 
knowing,  finding  out  and  pursuing  all 

the  effects  of  the  obligor,  wheresoever  ex- 
isting. I  shall  therefore  not  vary  this  case 
from  the  case  of  a  general  assignment. 

In  the  case  of  Barksdale  v.  Fenwick»  I 
had  occasion  to  review  the  case  of  Mackie 
V.  Davis,  (a)  and  the  general  doctrine  of  the 
assignor's  liability.  As  a  report  of  that 
case  has  never  been  published,  and  as  some 


(a)  2  Wash.  219. 
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of  my  reflections  in  that  case  appear  to  me 
to  apply  to  this,  I  will  beg  leave  to  refer  to 
a    part   of   my   opinion    delivered  in    that 

case.  (1) 
114         *In  the  case  before   ns,   it  does  not 

appear   that   there   was  any  defect  of 


(1)  Here  Judok  Roanb  repeated  part  of  bis  opin- 
ion delivered  In  the  case  of  Barksdale  v.  Fenwlck, 
as  follows: 

"In  the  case  of  Mackie  r.  Davis,  tbe  general  doc- 
trine and  ffround  of  an  assignor's  liability  was  con- 
sidered and  laid  down  by  tbe  Court  It  is  therefore 
unnecessary  to  co  into  that  doctrine  in  the  present 
case,  further  than  (for  myself)  to  explain  one  or 
two  positions  there  stated. 

"In  that  case  we  were  much  pressed  to  lay  down 
the  precise  line  at  which  the  assignor's  liability 
commenced;  the  criterion  ascertaining  wherein 
due  diligence  consisted:  but  the  Court  resisted  the 
application,  and  left  it  upon  the  foot  of  due  dili- 
gence, under  all  the  circumstances  of  each  case. 

"In  the  case  of  bills  of  exchange  and  nesrotiable 
notes,  it  is  more  easy,  and  perhaps  more  necessary, 
to  lay  down  a  general  rule  upon  this  subject,  than 
in  the  case  of  bonds:  more  easy,  because  the  dill- 
srence  required  in  respect  of  them  by  the  Eng-llsh 
law  is  more  simple,  consisting-  only  in  making*  a  de- 
mand and  protest:  whereas  in  the  case  of  bonds,  it 
is  neceHsary  to  sue  in  a  reasonable  time  and  in  a 
judicious  manner:  more  necessary,  because  bills 
and  notes  are  more  In  the  nature  of  currency  than 
bonds:  circulate  more  rapidly  and  generally;  and 
are  more  affected  by  the  usage  of  merchants.  The 
sanction  of  this  Court  has  been  given  to  a  distinc- 
tion in  this  respect,  between  the  two  securities,  and 
particularly  in  the  case  of  Norton  v.  Rose,  (a) 

"The  time,  however,  may  come,  when  a  more  gen- 
eral transfer  of  bonds  added  to  the  real  utility  of 
having-  a  certain  rule,  will  make  it  necessary  for 
the  legislature,  or  for  the  Courts,  if  they  have  power, 
to  lix  a  rule  also  in  relation  to  tbe  subject  before 
us.  I  should  find  considerable  difficulty  in  propos- 
ing- such  an  one  if  it  were  now  necessary:  but  per- 
haps one  migrbt  be  adopted  by  analog-y  to  the  act  of 
1794.  enabling  sureties  in  bonds  to  call  upon  the 
creditor  to  brlng^  suit.  Perhaps  it  would  be  a  rea- 
sonable rule  not  to  impute  a  want  of  diligence  in 
suing,  until  a  refusal,  after  a  request  by  the  as- 
signor; and  further,  that  a  return  of  "nulla  bona." 
ui)on  a  fieri  facias,  should  be  sufficient  evidence  of 
diligrence.  in  pursuing  the  judg^ment,  unless  the  as- 
sig-aor  should  have  requested  the  assig-nee  to  sue 
out  another  kind  of  execution.  I  throw  out  these 
hints,  however,  at  present,  merely  for  considera- 
Uon. 

"The  uncertainty  under  which  the  assignee  now 
stands,  as  to  what  may  or  may  not.  in  future,  be 
deemed  due  diligence,  by  throwing  a  risk  upon  him. 
tends  to  produce  a  rigour  of  proceeding  ag-alnst  the 
oblisror.  which  is  hostile  to  the  distinction  between 
bills  of  exchange  and  bonds,  before  alluded  to.  and 
will  probably  tend  to  throw  the  latter,  when  as- 
sifirned,  into  as  rapid  a  course  of  prosecution  as  the 
former. 

"In  tbe  case  of  Mackie  v.  Davis,  it  is  said  to  be  the 
duty  of  the  assignee  to  bring  sulL  This  is  true  as 
a  general,  thougrb  I  think  not  as  an  universal  prop- 
osition. There  may  be  strong-  cases,  (such  for  in- 
stance as  an  absolute  insolvency  in  the  obligor 
under  the  statute  of  bankruptcy,  recently  after  tbe 
assiirnment.)  in  which  a  suit  would  be  entirely 
fruitless  as  ag-ainst  him,  and  might  even  produce 
injury  to  the  assig-nor;  for  example,  by  postponing 
his  recourse  to  (possibly)  an  ulterior  and  collat- 
eral indemnity;  the  fund  for  which  miffbt  in  the 
mean  time  be  jeopardized  and  lost.  It  was  said  by 
one  of  the  appellee's  counsel,  that  it  is  not  enough 
that  a  want  of  diligence  be  shewn  to  exist,  but  also 
that  a  loss  ensued  therefrom.  The  answer  is.  that 
It  lies  upon  the  plaintiff  in  the  action  after  a  neg- 
lect of  duty  is  fixed  upon  him.  to  exculpate  himself 
by  shewing  that  due  dillg^ence  would  not  have  al- 
tered the  case. 

"Nor  is  a  return  of  nulla  bona  upon  an  execution 
In  all  ca-ses  sufficient  There  teay  be  cases  in  which 
a  fieri  facias  would  certainly  be  ineffectual,  and 
another  kind  of  execution  certainly  produce  the 
money.  A  debtor,  for  instance,  may  not  have  an 
atom  of  personal  property,  yet  he  may  have  a  val- 
uable estate  in  lands,  pr  he  may  possess  a  place  or 
office  yieldinfiT  him  a  considerable  income,  and 
which  would  be  lost  by  his  imprisonment  In  these 
cases,  the  obllfiration  to  pursue  due  dilig-ence.  (which 
involves  a  judicious  course  of  proceeding.)  would 
point  out  to  the  assig^nee  the  propriety  of  devi- 
ating from  the  usual  course  of  execution."— Note  in 
Oritrlnal  Edition. 

(a)  8  Wash.  28S. 


diligence,  or  that  an  injudicious  course  of 
execution  was  adopted.  It  is  not  shewn 
that  tbe  assignee  had  any  reason  to  believe 
that  any  other  execution  would  more  prob- 
ably have  produced  the  money,  or  that 

115  the  assignor  *gave  any  instructions 
on  the  subject.  The  appellee  there- 
fore has  done  all  that  was  necessary,  under 
the  circumstances  disclosed  in  this  case, 
when  he  recovered  judgment  against  the 
obligor,  in  the  County  in  which  he  resided, 
and  issued  a  fieri  facias  against  his  estate, 
upon  which  the  return  of  nulla  bona  has 
been  made. 

I  am  of  opinion,  therefore,  to  affirm  the 
judgment. 

JUDGE  FLEMING.  In  the  case  of 
Mackie  v.  Davis, (b)  this  general  principle, 
that  an  assignor  of  a  bond,  where  the 
obligor  proves  insolvent,  is  responsible  to 
the  assignee  for  the  amount  of  the  debt 
without  any  special  undertaking  to  that 
efifect,  was  settled  by  the  unanimous  opin- 
ion of  the  Court ;  and  has  not  since  been 
controverted.  And  it  seems  to  me  that 
when  an  assignee  of  a  bond  brings  a  suit 
against  the  obligor,  and  prosecutes  it  to  a 
judgment,  on  which  a  fieri  facias  issues, 
he  has  done  all  that  is  incumbent  on  him 
to  perform ;  and  that,  on  a  return  of  nulla 
bona  on  the  fieri  facias,  he  has  recourse 
against  the  assignor,  and  may  immediately 
institute  his  suit,  and  recover  against  him 
the  amount  of  the  bond  and  the  costs  of  the 
former  suit.  As  to  the  special  assignment 
in  this  case,  **that  Goodall  should  be  re- 
sponsible in  case  Beverley  should  prove  in- 
solvent,*' it  seems  to  be  mere  surplusage, 
as  the  law  would  have  made  him  so,  unless 
there  had  been  a  special  stipulation  to  the 
contrary.  Mr.  Stuart,  the  assignee,  who 
was  probably  unacquainted  with  Beverley's 
circumstances,  was  not  to  presume  that  the 
sheriff  had  made  a  false  return,  and  on  that 
ground,  to  order  a  second  fieri  facias,  nor 
does  it  appear  that  it  was  a  false  return. 
Beverley,  if  he  had  property  in  the  County 
might  have  had  the  address  to  secrete  it 
from  the  sheriff?  and,  if  so,  Goodall,  who, 
it  is  presumed,  best  knew  the  circumstances 
of  his  debtor,  ought,  in  order  to  exonerate 
himself  from  his  responsibility,  to  have 
shewn  the  property  (if  any)  to  the  sheriff . 
I  am  therefore  of  opinion  that  the  Court 
very  properly  rejected  the    testimony 

116  ^offered  by  the  appellant,  at  the  trial ; 
and   that   the   judgment   ought  to  be 

affirmed. 

By  the  whole  Court,  (absent  JUDGE 
LYONS,)  the  judgment  of  the  District 
Court  was  affirmed. 


Pollard  V.   Cartwright,  Brand,  and  Others. 

Wednesday,  March  16.  1806. 

Sale  off  Land.*— The  vendor  of  a  tract  of  land  havlngr 

previously  incumbered   it  with    a  mortgage,  of 


(h)  2  Wash.  219. 

*BqalUble  RIffhts— Bffect  upon  Purchaser  without 

Notice.— A  mortgagee  without  notice,  shall  be  pro- 
tected against  a  prior  equitable  title,  when  the  per- 
son having  such  title,  either  encouraged  him  to  take 
the  mortgage,  or,  knowing  of  his  intention  to  take 
it,  stood  by,  and  made  no  objection.  Green  v. 
Price,  1  Munf.  453.  citing*  Pollard  v.  Cartwright,  2  Hen, 
A  M.  116.  To  the  same  effect,  the  principal  case  is 
cited  in  foot-note  to  Hooe  v.  Pierce.  1  Wash.  212. 

See  monographic  note  on  "Mortgag-es"  appended 
to  Forkner  v.  Stuart,  6  Oratt  197. 
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which  the  vendee  had  no  notice:  the  innocent  se- 
curity in  the  bond  for  the  purchase  money  is  not 
liable  to  make  g'ood  the  loss  of  a  subsequent  pur- 
chaser evicted  by  a  decree  to  foreclose  the  mort- 
gSLge. 

On  an  appeal  from  a  decree  of  the  Supe- 
rior Court  of  Chancery  for  the  Richmond 
District,  pronounced  in  October,  1802. 

The  only  parties  before  the  Supreme 
Court  of  Appeals,  were  Pollard  and  Brand ; 
as  between  whom  the  sole  question  was, 
whether  Brand,  who  was  the  innocent  aecu-' 
rity  of  Richard  Burnley,  for  the  purchase 
of  a  tract  of  land  made  by  him  of  Cart- 
wright,  which  he  (Cartwright)  had  previ- 
ously mortgaged  to  one  Doncastle,  but  of 
which  mortgage  Burnley  had  no  notice, 
could  be  made  liable  to  Pollard,  a  subse- 
quent and  remote  purchaser  from  Burnley, 
of  the  same  land ;  it  having  been  sold  un- 
der a  decree  to  foreclose  the  mortgage,  while 
Pollard  was  in  possession  of  it. 

In  the  Court  of  Chancery,  there  were  sev- 
eral other  parties  defendants,  against 
whom,  according  to  their  respective  inter- 
ests and  liability,  the  Chancellor  decreed  in 
favour  of  Pollard ;  but  dismissed  the  bill  as 
to  Brand,  upon  the  coming  in  of  his  an- 
swer: from  which  decree  Pollard  appealed 
to  this  Court. 

Warden,  for  the  appellant,  took  several 
exceptions  to  the  proceedings  in  Chancery, 
which  are  particularly  noticed  in  the  opin- 
ion of  Judge  Tucker;  and  endeavoured  to 
shew  that  Burnley  had  no  right  to  com- 
plain, because,  although  the  land  was  sub- 
ject to  a  prior  incumbrance,  yet  be 
117  ♦received  more  for  it  than  he  had 
agreed  to  give  to  Cartwright. 

Call  and  Randolph,  for  the  appellee. 
Brand,  contended,  that  the  bond  in  which 
he  was  surety,  was  not  binding,  either  upon 
him  or  Burnley,  because  it  was  given  for 
the  purchase  of  a  tract  of  land  to  which 
Cartwright,  the  vendor,  had  no  right, 
until  a  mortgage  to  Doncastle,  the  former 
proprietor,  should  be  satisfied. 

Suppose  Cartwright  himself  were  before 
the  Court,  claiming  the  benefit  of  the  bond : 
would  this  Court  decree  against  Brand? 
Surely  not.  It  would  be  said  that  Cart- 
wright had  been  guilty  of  a  deliberate  fraud 
in  selling  the  land  to  Burnley,  without  giv- 
ing him  notice  of  the  existence  of  a  mort- 
gage which  absorbed  the  whole  land.  If, 
then,  Cartwright  could  not  recover  against 
Brand,  Pollard,  who  claims  of  Brand  as  the 
debtor  of  Cartwright,  can  stand  in  no  bet- 
ter situation. 

Monday,  March  21.  The  Judges  deliv- 
ered their  opinions. 

JUDGE  TUCKER.  The  original  parties 
to  this  suit,  in  Chancery,  were  Richard 
Byrd  and  Robert  Pollard,  complainants, 
against  Thomas  Cartwright,  an  absent  de- 
fendant, and  William  Gooseley,  executor  of 
Allen  Jones,  James  Davis, — Burnish  and 
Elizabeth  Swann,  Burnish,  his  wife,  admin- 
istratrix of  Richard  Burnley  deceased  (two 
other  absent  defendants, )  Joseph  Brand,  and 
Mary  Bell  Burnley,  daughter  and  heir  of 
Richard  Burnley,  deceased,  an  infant,  since 
married  to  Edmund  Brown,  as  debtors  of 
Thomas  Cartwright,  and  garnishees  under 
the  act  of  assembly  concerning  absent  debt- 
ors.    The   bill  states  a   variety  of  matter, 


which  I  deem  it  unnecessary  to  particular- 
ize. A  decree  was  obtained  against  Cart- 
wright, under  the  act  of  assembly,  and 
against  James  Davis,  as  a  garnishee  for 
him;  Gooseley  having  answered  and  denied 
having  any  effects    in  his  hands,  and 

118  the  accounts  rendered  by  *faim  having^ 
been  referred  to  a  commissioner,  whose 

report  was  favourable  to  him,  the  bill  was 
dismissed  as  to  him.  It  abated  as  to  Bur- 
nish the  husband  of  the  administratrix,  by 
his  death ;  a  decree  was  made  against  Eliza- 
beth S.  Burnish,  the  administratrix  of  Ricn- 
ard  Burnley,  under  the  act  of  assembly 
concerning  absent  defendants ;  but  no  person 
appears  to  have  been  summoned  as  a  gar- 
nishee for  her;  nor  is  there  any  suggestion 
that  she  had  any  effects  in  the  hands  of  any 
person  in  this  state,  nor  are  the  securities 
for  her  administration  made  parties  to  the 
suit.  Edmund  Brown  answered  in  behalf 
of  his  wife,  the  daughter  and  heir  of  Burn- 
ley, '  ^denying  every  allegation  in  the  bill, 
asserting  that  Richard  Burnley  had  com- 
plied with  all  his  engagements,  respecting 
the  lands  in  question,  and  denying  that  he 
had  any  real  assets  in  his  possession'  of 
the  late  Richard  Burnley,  deceased,  either 
by  descent  or  devise."  To  this  answer 
there  was  a  general  replication,  without 
any  exception  taken  thereto,  nor  was  there 
any  further  process  to  compel  his  wife 
Mary  to  put  in  her  separate  answer.  The 
cause  was  set  for  hearing  on  the  motion 
of  the  plaintiffs,  and  coming  on  to  be  heard 
on  the  6th  day  of  June,  1800,  was  no  fur- 
ther prosecuted  by  the  plaintiff,  Richard 
Byrd,  and  was  taken  for  confessed,  against 
the  absent  defendants,  and  Joseph  Brand, 
who  was  in  contempt  for  not  answering,  and 
was  heard  on  the  bill,  answers  of  the  other  j 
defendants,  and  '^exhibits,  among  which 
were  the  proceedings  in  two  other  causes;" 
in  one  of  which  there  was  a  decree,  Septem- 
ber 22,  1792,  and  in  the  other,  a  decree  j 
passed  29th  of  May,  1800.  In  neither  of 
which  cases  does  it  appear  that  an  appeal  was  , 
prayed,  or  granted.  The  Chancellor  in  the 
case  now  before  us,  made  a  decree  to  the  i 
effect  before  stated,  as  to  all  the  defendants, 
except  Brown  and  wife,  as  to  whom  the  bill 
was  dismissed ;  and  except  Joseph  Brand, 
who  was  allowed  till  the  next  term  after 
service  of  a  copy  of  the  decree,  to  shew 
cause  against  it.  He  appeared  accordingly 
at  the  next  term,  and  for  reasons  appear- 
ing to  the  Court,  the  decree  as  to  him  was 
set    aside,    and    thereupon   he  put  in 

119  *his  answer.     In  this,  he  admits,  that 
he  was  security  to  a    bond    given  by 

Richard  Burnley  to  Thomas  Cartwright, 
on  account  of  the  purchase  of  a  tract  of 
land  called  Doncastle' s.  That  it  hath 
since  been  discovered  that  Cartwright  had 
previously  mortgaged  the  lands  to  Thomas 
Doncastle,  so  that  the  consideration  for 
which  the  bond  was  given  had  altogether 
failed ;  and  therefore  that  neither  Burnley 
nor  himself  ought  to  be  compelled  to  pay 
the  bond ;  insists  he  is  an  innocent  security 
to  the  bond,  and  knows  of  no  way  of  reim- 
bursing himself ;  and  denies  that  he  is  in- 
debted to  Cartwright  on  any  other  account. 
It  appears  from  the  exhibits  that  the  mort- 
gage had  actually  been  foreclosed,  and  the 
land  sold. 
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On  the  30th  of  September,  1802,  the  Chan- 
cellor setting  aside  so  much  of  his  former 
decree  as  related  to  Joseph  Brand,  dismissed 
the  bill  as  to  him;  and  also  made  some 
alteration  in  the  decree  as  to  James  Davis, 
allowing  him  his  costs.  The  next  day  he 
set  aside  that  decree,  and  finally  dismissed 
the  bill  as  to  Brand:  *'From  which  decree 
the  plaintiff  prayed  an  appeal."  The  only 
parties  who  have  appeared  in  this  Court, 
are  the  appellant,  Robert  Pollard,  and  the 
appellee,  Joseph  Brand. 

From  this  view  of  the  case,  which  I  found 
no  small  difficulty  in  comprehending  at 
first,  it  will  appear  that  the  records  in  the 
two  former  suits  are  no  otherwise  before 
this  Court,  than  as  exhibits  in  the  present 
suit.  With  the  correctness  and  propriety 
of  the  several  decrees  therein  pronounced, 
we  have  no  more  to  do,  than  if  they  had 
been  pronounced  in  another  state,  or  a 
century  ago.  Consequently  the  arguments 
of  the  appellant's  counsel  predicated  upon 
the  pendency  of  those  suits,  are  wholly  ir- 
relevant to  the  present  cause. 

Of  the  decree  against  Cartwright,  in  this 
cause,  there  is  no  ground  of  complaint  on 
the  part  of  the  appellant :  he  has  obtained 
all  he  asked  for  against  that  defendant. 
So  has  he  against  James  Davis,  and  against 
Klizabeth  8.  Burnish,  administratrix  of 
Richard  Burnley,  deceased.  But  we  are  told 
by  the  counsel  the  decree  is  erroneous 
120  in  *not  providing  any  expedient  for 
the  settlement  of  the  account  of  that 
defendant  as  administratrix  of  her  first 
husband  R.  Burnley.  Was  it  the  duty  of 
the  Court,  or  of  the  party,  or  his  counsel, 
to  point  out  the  means  by  which  an  absent 
defendant  might  be  compelled  to  do  what 
the  interest  of  the  plaintiff  required?  Is 
the  Court  bound  to  inquire  for  proper  par- 
ties, who  might  have  money  or  effects,  or 
the  accounts  of  an  absent  defendant  in 
their  hands,  without  the  aid  or  request  of 
the  complainant  or  his  counsel?  If  such  be 
the  duty  of  a  Court,  what  need  is  there  of 
counsel?  Another  error  which  the  appel- 
lant's counsel  suggests,  is,  the  dismission 
of  the  bill  as  to  Gooseley.  The  decree  as  to 
that  defendant,  if  not  perfectly  correct,  is 
more  favourable  t<i  the  appellant  than  per- 
haps it  ought  to  have  been.  A  third  error 
suggested  is  the  dismission  of  a  bill  as  to 
Mary  Brown,  the  daughter  of  R.  Burnley, 
on  the  answer  of  her  husband,  which  it  is 
said  is  in  no  respect  a  proper  answer. 
Why  then  was  it  not  excepted  to?  Why  was 
there  not  process  of  contempt  against  the 
wife,  to  compel  her  to  put  in  a  separate 
answer?  Why  was  the  cause  set  for  trial 
as  to  these  defendants  as  well  as  the 
others,  on  the  motion  of  the  plaintiff?  The 
answer  of  the  husband  in  behalf  of  his  wife 
not  being  excepted  to,  was  admitted  as  her 
answer.  The  general  replication  put  in  is- 
sue the  facts  therein  alleged,  but  did  not 
controvert  the  propriety  of  the  answer,  as 
the  answer  of  the  wife.  No  evidence  was 
adduced  to  disprove  a  title  of  it.  It  stood 
then  upon  the  footing  of  any  other  answer, 
being  put  in  and  sworn  to  by  a  real  de- 
fendant in  the  cause,  and  as  such  was  en- 
titled to  credit,  not  being  disproved,  or 
even  contradicted.  A  further  ground  of 
complaint  with  the  appellant's  counsel  was, 


that  the  decree  hath  exonerated  Joseph 
Brand,  who  was  an  innocent  security  for  a 
purchaser,  without  notice,  of  lands,  previ- 
ously mortgaged  by  the  seller ;  which  mort- 
gage hath  since  been  actually  foreclosed, 
and  the  vendee  of  the  purchaser  evicted. 
Neither  the  security  nor  the  purchaser  him- 
self, can  in  such  a  case  be  made  liable 

121  to  the  seller,    because    his    *conceal- 
ment  of  the   mortgage,    to    which  he 

vas  not  only  privy,  but  was  actually  the 
maker  of  it,  was  such  a  fraud  in  him,  as 
would  have  subjected  him  to  make  restitu- 
tion, if  the  money  had  been  paid ;  and  con- 
sequently afi'orded  a  sufficient  ground  to 
protect  the  security  against  the  payment, 
(a)  And  although  it  has  been  urged  that 
Burnley,  the  purchaser,  sold  the  lands 
again,  and  received  the  purchase  money,  so 
that  he  sustained  no  loss  by  the  mortgage, 
yet  this  does  not  alter  the  case,  for  he  is  still 
liable  to  recompence  his  vendee  who  has 
been  evicted,  and  therefore  shall  not  be 
compelled  to  pay  his  vendor,  who  sold  under 
such  fraudulent  circumstances.  Nor  shall 
his  security  be  libale  to  pay  the  money  at 
the  suit  of  one  who  may  have  an  equity 
against  such  a  fraudulent  seller,  because, 
where  there  is  equal  equity  on  both  sides, 
melior  est  conditio  defendentis.  Nor  ought 
the  security  to  be  liable  to  Pollard  for  any 
equity  which  he  might  have  against  Burn- 
ley, (as  I  understood  the  counsel  for  Pol- 
lard to  contend,)  for  Brand  was  not  the 
debtor  of  Burnley,  but  the  debtor  of  Cart- 
wright,  the  fraudulent  vendor  to  Burnley. 
Upon  these  grounds  I  am  of  opinion,  that 
the  decree  ought  to  be  affirmed.  Leaving 
it,  however,  to  the  appellant  to  pursue  his 
remedy  against  Cartwright,  and  against 
the  absent  administratrix  of  Burnley,  by 
adding  other  parties  in  whose  hands  he 
may  find  money  or  effects,  belonging  to 
either  of  them,  as  garnishees. 

JUDGE  ROANE,  considered  this  a  very 
plain  case,  and  that  the  decree  ought  to  be 
affirmed.  If  the  plaintifiP  thought  proper  to 
amend  his  bill  and  pursue  other  parties, 
he  could  see  no  objection  to  such  a  course. 

JUDGE  FLEMING.  When  this  volumi- 
nous record,  and  seemingly  complicated 
case,  comes  to  be  inspected,  it  is  reduced 
into  a  very  narrow  compass,  and  the  pres- 
ent   contest     seems    to    be    between 

122  Robert  Pollard    and    Joseph  *Brand, 
only ;  the  latter  is  not  now,  nor  never 

was,  otherwise  interested,  or  concerned  in 
the  business,  than  as  a  security  for  Richard 
Burnley  to  Thomas  Cartwright,  in  a  bond 
executed  thirty-two  years  ago,  and  given 
for  the  purchase  money  of  a  tract  of  land 
called  Doncastle's  Tavern,  to  which  he  could 
convey  to  the  purchaser  no  title,  having 
previously  mortgaged  the  land  to  Thomas 
Doncastle,  to  secure  the  payment  of  5001. 
which  circumstance  was  concealed  from 
Burnley,  and  did  not  come  to  his  knowl- 
edge for  several  years  after  the  transac- 
tion; which  rendered  the  bond,  I  conceive, 
void  in  equity ;  and,  at  least,  exonerated 
the  security,  who  was  no  ways  concerned 
in  interest,  from  his  responsibility. 

And  let  us  see  what  are  the  appellant's  pre- 
tensions to  charge  the  appellee  Brand.  Burn- 


(a)  1  Fonb.  b.  1,  c.  2,  sect  8;  lb.  c.  8.  sect  4,  note  n. 
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ley,  the  first  purchaser  from  Cartwright, 
sold  his  right  to  Adam  Bjrd,  who  agreed 
to  give  him,  in  part  payment,  a  tract  of 
land  called  Cochran  Town,  purchased  of  one 
Hill ;  but  for  which  he  had  no  deed  of  con- 
veyance :  Burnley  sold  to  Butler  and  Butler 
to  Pollard,  after  Hill  had  conveyed  to  Byrd ; 
but  no  other  deed  had  ever  passed  between 
the  parties,  of  which  Pollard  had  full  notice, 
and  took  advice  of  counsel  on  the  subject, 
before  he  made  his  improvident  purchase 
of  Butler,  as  he  confesses  in  his  answer 
to  the  bill  of  Richard  Byrd.  Thomas  Don- 
castle  (to  whom  Cartwright  had  mortgaged 
the  land  called  Doncastle's,  to  secure  the 
payment  of  5001.  as  before  noticed)  being 
dead,  the  executors  of  his  surviving  execu- 
tor brought  a  bill  in  the  High  Court  of 
Chancery  to  foreclose  the  equity  of  redemp- 
tion of  the  mortgaged  premises,  which  was 
sold  under  a  decree  of  the  said  Court,  in 
April,  1793,  to  satisfy  the  debt  due  to  Don- 
castle.  Upon  which  Richard  Byrd,  who  is 
heir  of  Adam  Byrd,  deceased,  and  who 
was  a  party  complainant  with  Robert  Pol- 
lard in  the  suit  now  before  us,  brought 
his  bill  against  Pollard,  to  be  indem- 
nified out  of  Cochran  Town,  for  the 
loss  to  Doncastles.  and  in  May,  1800,  it 
was  decreed  that  he  should  convey 
123  Cochran  Town  to  Pollard,  *on  his 
paying  him  the  sum  of  5001.  with  in- 
terest from  the  I7th  day  of  April,  1793,  and 
the  costs  of  the  suit;  and  in  default  of  pay- 
ment, Cochran  Town  to  be  sold  for  that 
purpose. 

The  appellant,  in  his  bill  charges,  **that 
Richard  Burnley  in  his  life-time,  and  Jo- 
seph Brand,  as  his  security,  were  indebted 
to  the  said  Thomas  Cartwright  in  a  very 
considerable  sum ;"  but  carefully  avoids 
stating  on  what  consideration  that  debt 
arose. 

It  was  urged  in  the  argument,  by  the  ap- 
pellant's counsel  that  he  had  paid  the  valu- 
able consideration  of  eight  hundred  pounds, 
for  Cochran  Town,  and  therefore  he  ought 
to  be  reimbursed  somewhere;  and  that 
Burnley,  who  was  the  first  purchaser  under 
Cartwright,  and  sold  to  Byrd,  had  received 
full  satisfaction  from  the  latter. 

This  argument  might  be  correct  if  it  ap- 
plied to  Burnley  and  Cartwright  only;  and 
the  appellant,  I  conceive,  has  still  an  equi- 
table right  to  pursue  the  estate  and  efiPects 
of  either,  or  both,  of  them,  wherever  to  be 
found ;  until  he  shall  receive  full  indemnifi- 
cation ;  but  it  is  not  a  good  reason  why 
Brand,  the  innocent  security  of  Burnley  to 
Cartwright,  with  whom  the  fraud,  that  has 
occasioned  all  the  mischief,  originated, 
should  be  answerable  for  all  after  transac- 
tions of  Burnley  through  life ;  and  be  har- 
assed for  twenty-five  or  thirty  years,  and 
be  made  responsible  for  what  he  never  un- 
dertook, nor  never  had  in  contemplation. 
The  decree  is  to  be  affirmed,  without  prej- 
udice to  the  appellant,  who  is  at  liberty  by 
all  lawful  means  to  pursue  the  estate  of 
Burnley  and  Cartwright,  wherever  to  be 
found,  until  he  shall  receive  full  indemnifi- 
cation for  his  loss. 

Decree  of  the  Superior  Court  of  Chancery, 

unanimously  affirmed,  ** without  prej- 

124      udice    to    the    appellant,    to    *whom 

liberty   is  reserved    to   pursue  by  all 


legal  means,  the  estates  of  Burnley  and 
Cartwright,  wherever  to  be  found,  until 
he  receives  full  indemnification  for  his 
loss.''  

Chandler's  Executrix  v.  Hill  and  Lipscombe, 
Executors  of  Charles  Neale. 

Tliarsday.  Marcli  17,  1806. 


Promise  lo  Wiitliir— NadaiB  Pactum.— Under  what 
circumstances  a  promise  in  writinflr  will  be  con- 
sidered merely  nudum  pactum,  and  will  not  be 
enforced,  even  in  equity. 

Will-Trust  for  Payment  of  Debts-SUtuto  of  Umfta- 
tloos.*- A  trust  created  by  will  for  the  payment  of 
debts  by  a  sreneral  direction  ttaat  all  the  testator's 
debts  shall  be  paid,  extends  only  to  such  as  he  was 
bound  in  conscience  to  pay:  therefore  an  under- 
takincr  which  is  merely  nudum  pactum  is  not  com- 
prehended, and  may  be  barred  by  the  act  of 
limitations. 

Joint  Note— Death  of  One  Obligor— Survival  .t— The 
survivinsr  oblisror  in  a  joint  note,  (made  before  the 
act  of  1786.  see  Rev.  Ck>de.  vol.  1,  ch.  84,  sect.  3.  p.  31.) 
is  alone  liable  to  an  action  at  law:  nor  can  the 
note  be  set  up  in  equity  aeainst  the  representatives 
of  the  deceased  oblicror,  but  on  the  ground  of  a 
moral  oblig^ation  antecedently  exlstlnflr  on  his  part 
to  pay  the  money. 

Proof  of  Exhibit  by  Viva  Voce  Teetlmony— Notice.— it 
seems,  tbat  to  authorise  the  proving  of  an  exhibit 
at  the  hearing,  by  viva  voce  testimony,  a  previous 
order  for  that  purpose  must  have  been  obtained 
from  the  Chancellor,  and  notice  iriven  to  the  ad- 
verse party  of  an  intention  to  introduce  such  evi- 
dence. 

On  an  appeal,  taken  by  the  complainant, 
from  a  decree  of  the  Superior  Court  of 
Chancery,  for  the  Richmond  District,  pro- 
nounced on  the  17th  of  March,  1803. 

William  Neale,  father  of  Charles  Neale, 
the  testator  of  the  appellees,  became  in- 
debted to  Doctor  Chandler,  the  appellant's 
testator,  in  the  sum  of  251.  14s.  7d.  the  bal- 
ance of  an  account  for  services  rendered 
as  a  physician,  between  Dec.  1761,  and  Feb. 
1768.  On  the  13th  of  July,  1768,  William 
Neale  made  his  will  in  due  form  of  law, 
and  desired,  ''that  his  executors  should  sell 
such  part  of  his  estate,  either  real  or  per- 
sonal, as  they  should  think  fit,  except  the 
land  whereon  he  lived,  for  the  payment  of 
his  debts,*'  &c.  That  will  was  exhibited 
for  probate  by  one  of  the  executors  in  No- 
vember, 1768:  but  Charles  Neale  was  not 
named  an  executor  therein,  nor  does  it  ap- 
pear that  he  received  a  larger  portion  of  his 
father's  estate  than  any  other  of  the  lega- 
tees, of  whom  there  were  several; 
125  the  *only  specific  devise  to  him,  was 
the  tract  of  land  whereon  the  testator 
lived,  to  be  enjoyed  after  the  death  of  his 
widow,  on  the  payment  of  4001.  and  on  his 
refusal  to  take  it  on  those  terms,  then  to 
his  other  sons  in  succession. 

The  account  of  Doctor  Chandler  against 
the  estate  of  William  Neale,  amounting, 
with  16  years  interest  charged  thereon,  in 
June,  1782,  to  461.  5s.  3d.  was  subscribed  by 
James  Quarles,  (who  intermarried  with  a 
daughter  of  W.  Neale,  and  to  whom  he  gave 


«WIIU-State  Charged  with  Payment  of  Ddbts— 
Statttteof  Limitations.— On  this  question,  the  princi- 
pal case  is  cited  in  foot-note  to  Braxton  v.  Wood,  i 
Gratt.  25:  Johnston  v.  Wilson,  S9  Oratt  984.  See 
monofirraphic  note  on  "Wills**:  monographic  notion 
"Limitation  of  Actions*'  appended  to  Herrlng^ton  v. 
Harkins.  1  Rob.  591. 

t Joint  Bonds— Death  of  One  Obllifor— Sarvlvor.— The 
principal  case  is  cited  in  foot-note  to  H  arrison  v. 
Field, 2  Wash.  188:  foot-note  to  Richardson  v.  John- 
ston, 2  Call  627:  Powell  v.  White,  11  Leiffh  329; 
SomervlUe  v.  Grim,  17  W.  Va.  808. 

See  monographic  twte  on  "Bonds'*  appended  to 
Ward  V.  Chnrn.  18  Gratt.  801. 
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by  his  will  '  Vhat  she  had  then  in  posses- 
sion, together  with  two  negroes  to  be  raised 
ont  of  his  estate,  agreeable  to  his  promise 
on  her  marriage,")  and  by  Charles  Neale; 
in  the  following  words: 

*  *  We  the  subscribers  oblige  ourselves  to 
pay  the  above  account  of  461.  5s.  3d.  on  or 
before  the  Ist  December  next,  with  interest 
from  this  date,  on  251.  14s.  7d.  Given 
from  under  our  hands,  this  12th  June, 
1782. 

^ 'James  Quarles. 
*  'Teste,  *  'Charles  Neale. 

"Francis  Graves." 
Charles  Neale  died  in  September  or  Oc- 
tober, 1790,  and  James  Quarles  survived 
him  about  four  years,  and  died  insolvent. 
By  the  will  of  Charles  Neale  dated  on-  the 
22d  of  September,  and  proved  on  the  25th 
of  October,  1790,  he  desired  that  the 
'''plantation  whereon  he  then  lived  should 
be  sold  by  his  executors,  in  order  to  dis- 
charge his  debts." 

The  appellant,  in  March,  1796,    exhibited 
her    bill  in  the    High    Court    of  Chancery 
against      the    appellees,    as    executors    of 
Charles    Neale,    stating  the   origin    of  the 
account,  and  the  acknowledgment  of  James 
Quarles  and    Charles    Neale ;    and    further 
charging,    that    Charles    Neale,    on  whom 
the  whole  of  the  estate    of    William    Neale 
had  devolved,    by    succession,  inheritance, 
or  executorship,  had  at  various  times  prom- 
ised to  pay  the  amount ;  James  Quarles  not 
only    having  died  insolvent,   but  not  being 
in    equity    bound    to  pay  it;  that    Charles 
Neale   died    without    having    fulfilled    his 
promise,    and  the  appellees,  his  exec- 
126      utors,    had    refused    to    ^perform    it, 
alleging  that  they  had  no  assets,  and 
neglecting    to    render   an    account  of  their 
administration.     The  bill  prays   for  a  dis- 
covery, an  account  of  the  assets    belonging 
to    the   estate   of  Charles   Neale,    and   for 
general  relief.    The  appellees,  by  their  an- 
swer, deny  the   justice  of   the  demand,  and 
state  several   circumstances   to   shew   that 
the   account   had    been    paid    by    William 
Neale  just  before  his  death.    They  express 
their    belief    that    their    testator,    Charles 
Neale,    never  could  have  assumed  the  pay 
ment,  as  he    had  often  refused,  conceiving 
the    transaction    to   have   been  fraudulent. 
Proof  of  the  execution   of  the  acknowledg- 
ment of  James  Quarles   and  Charles  Neale, 
is  called   for,    by  the  appellees ;  who  admit 
assets;    rely    on   the   length  of   time,    (no 
demand    having  been  made  of  them  till  the 
year   1795,)    and    on    the    survivorship   of 
James  Quarles;  and    state,    that  although 
he  died  insolvent,  yet  the  remedy  of  the  ap- 
pellant was   at  law,  there   being   no   equi- 
table circumstances  to  charge  Charles  Neale, 
as  be  was  only    one   of    seven    sons  of  his 
father,  to  whom  portions  of  his  estate  were 
given. 

At  the  hearing  in  March,  1803,  the  Chan- 
cellor dismissed  the  bill,  and  directed  the 
following  entry  to  be  made :  "Memorandum, 
ordered  to  be  certified,  that,  on  the  hearing 
of  this  cause,  yesterday,  the  plaintiff  by 
her  counsel  offered  in  Court  a  witness  to 
prove  the  hand-writing  of  Francis  Graves, 
who  was  the  only  witness  to  the  exhibit 
stated  in  the  proceedings  as  an  assumpsit 
of  James    Quarles  and  Charles   Neale,  and 


was  dead  at  the  time  of  commencing  this 
suit;  but  the  defendants  by  their  counsel 
objected  to  the  introduction  of  the  wit- 
ness first  named,  because  no  notice  had 
been  given  of  the  intention  to  offer  testi- 
mony to  that  effect.  Whereupon  the  Court 
refused  to  permit  the  said  witness  to  be  ex- 
amined."   The  complainant  appealed. 

Wickham,  for  the  appellant.  It  is  the 
regular  practice  in  the  Courts  of  Equity 
in  England  to  prove  exhibits  at 
127  *the  hearing  by  viva  voce  testimony : 
but,  in  this  country,  to  save  the  trou- 
ble of  witnesses'  attendance,  they  are 
usually  proved  by  commission.  In  most 
cases,  indeed,  they  are  merely  exhibited 
and  inserted  among  the  papers.  But  if, 
when  an  exhibit  is  introduced,  it  be  ob- 
jected to,  the  Court  of  Chancery  ought  to 
permit  proof  in  legal  form. 

As  to  the  length  of  time,  it  was  clear  that 
the  clause  in  the  will  which  directed  that 
the  testator's  land  should  be  sold  for  the 
payment  of  his  debts,  created  a  trust  and 
took  the  case  out  of  the  statute  of  limita- 
tions. 

Warden,  for  the  appellees,  observed  that 
it  was  only  necessary  to  refer  to  dates  to 
shew  that  the  decree  of  the  Chancellor  was 
correct  in  dismissing  the  appellant's  bill. 
The  claim  was  clearly  barred  by  the  stat- 
ute of  limitations ;  and  no  circumstances 
existed  which  would  bind  the  executors  of 
Charles  Neale  either  in  equity,  or  at  law. 
Neither  Charles  Neale  nor  James  Quarles 
who  subscribed  the  account,  were  executors 
of  William  Neale,  for  whom  the  services 
were  performed.  They  were  only  part  of 
several  legatees;  but  it  does  not  appear 
what  portion  of  the  estate  they  received. 
Their  promise  was  without  consideration, 
and  merely  nudum  pactum;  to  which  a 
trust,  created  in  equity  by  directing  lands 
to  be  sold  for  the  payment  of  debts,  is  never 
presumed  to  extend. 

But  Quarles  having  survived  Charles 
Neale,  the  appellant's  remedy,  if  ever  she 
had  any,  was  gone  against  the  representa- 
tives of  Charles  Neale  both  at  law,  and  in 
equity. 

Randolph,  in  reply.  There  is  nothing 
more  clear  than  that  a  party  has  a  right 
to  prove  his  exhibits  at  the  hearing ;  and 
the  appellant  having  been  prohibited,  in 
this  case,  the  Court  of  Chancery  must  have 
erred.  It  is  onlv  necessary  to  inquire  what 
ought  to  be  the  conduct  of  this  Court,  when 

such  error  is  detected. 
128  » JUDGE  TUCKER.     How    do    you 

get  over  the  question  arising  from  the 
survivorship  of  Quarles? 

Randolph.  I  acknowledge  it  to  be  a  prin- 
ciple both  of  Courts  of  Equity  and  of  Law, 
that  where  there  are  joint  obligors,  the  sur- 
vivor is  considered  the  person  indebted. 
This,  though  universal  at  law,  is  always 
qualified  in  equity.  If  the  person  who  dies 
first,  is  found  to  be  in  possession  of  the 
property  for  which  the  debt  grew,  his  estate 
will  be  liable.  It  is  the  fund,  and  not  the 
person,  which  is  regarded  in  equity. 

Wickham,  as  to  the  same  point.  The  case 
of  Field  and  Harrison,  (a)  goes  so  far  as  to 
say,  that  an  obligation  would  not  be  set  up 


(a)  3  Wash.  130. 
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in  equity  against  a  surety  only.  But  here, 
Neale  is  liable  as  devisee,  and  the  Court 
will  set  up  the  obligation  against  him  on 
the  ground  of  assets  received  from  his  tes- 
tator ;  Quarles  the  other  obligor  being  in- 
solvent. 

Friday,  March  25.  The  Judges  delivered 
their  opinions. 

JUDGE  TUCKER.  The  first  error  which 
is  assigned  by  the  appellant's  counsel  to 
the  decree  in  this  cause,  is,  that  the  Court 
did  not  permit  the  appellant  to  prove  an  ex- 
hibit at  the  hearing  by  viva  voce  testi- 
mony. 

The  exhibit  in  question  was  an  assump- 
sit, or  promise  in  writing,  purporting  to 
be  subscribed  by  James  Quarles  and  Charles 
Neale,  and  to  be  attested  by  Francis 
Graves ;  by  which  Quarles  and  Neale  in 
June,  1782,  obliged  themselves  (jointly) 
to  pay  an  account  against  the  estate  of 
William  Neale,  deceased,  commencing  in 
1761,  and  ending  in  1768,  on  or  before  the 
1st  day  of  December  then  next;  and 
the  counsel  for  the  appellant  offered  at  the 
hearing,  a  witness  to  prove  the  hand-writ- 
ing of  Francis  Graves,  the  witness  to  the 
paper;  but  not  the  hand-writing  of  the  par- 
ties. On  referring  to  Harrison's  Ch. 
129  Pr.  p.  596,  I  find  *the  rule  there 
laid  down  to  be,  that  to  authorise  the 
examination  of  a  witness  to  prove  an  ex- 
hibit at  the  hearing,  an  order  must  be 
previously  obtained  for  that  purpose.  No 
such  order  had  been  obtained,  nor  any  no- 
tice given  of  the  intention  to  offer  such  tes- 
timony ;  I  therefore  think  the  witness  was 
properly  rejected. 

The  second  error  assigned  is,  that  the 
promise  in  writing  made  by  Charles  Neale, 
was  made  on  good  consideration,  and  was 
binding  on  him.  If  Charles  Neale  had 
been  an  executor  of  his  father's  will,  this 
would  have  been  correct ;  or  if  there  had 
been  any  devise  or  legacy  to  him  in  the 
will,  on  condition  that  he  should  pay  the 
debts  of  the  testator.  William  Neale's  will 
among  the  exhibits,  directs  his  executors 
to  sell  such  part  of  his  estate,  either  real  or 
personal,  as  they  shall  think  fit,  (with  the 
exception  of  the  land  whereon  he  then 
lived,)  for  payment  of  his  debts.  That  will 
was  proved  in  1768,  near  fourteen  years  be- 
fore the  date  of  this  pretended  assumpsit. 
There  is  no  proof  that  Charles  Neale  had 
either  a  larger  portion  of  his  father's  estate 
than  the  rest  of  his  children,  or  even  any 
portion  whatsoever;  and  no  consideration 
whatever  is  mentioned  in  the  assumpsit; 
this  brings  the  case  to  the  question  decided 
in  this  Court  between  Hite,  executor  of 
Smith,  and  Fielding  Lewis's  executors, 
October  term,  1804.  That  was  an  action 
founded  upon  a  promise  in  writing  in  these 
words:  **I  hereby  oblige  myself,  my  heirs, 
executors  and  administrators,  to  indemnify 
Mrs.  Smith,  (who  was  executrix  of  Charles 
Smith,)  for  the  said  Charles  Smith's  be- 
coming security  for  my  son  F.  S.  from  any 
demand  which  E.  D.  &c.  may  have  against 
the  executors  of  Captain  Smith  on  that 
account,  provided  the  sum  does  not  exceed 
two  hundred  pounds,"  to  which  he  sub- 
scribed his  name  in  the  presence  of  a  wit- 
ness.     And    a    majority    of     this     Court, 


consiAting  then  of  five  Judges,  decided  it 
to  be  a  nudum  pactum.  And  though  I  was 
not  one  of  that  majority,  I  consider  the 
question  as  settled  by  that  decision,  and  as 
deciding    this    case;  there    being   no 

130  equitable  circumstances  ^in    the   rec- 
ord, that  I  can  discover,  to  make  such 

a  promise,  as  this  is  alleged  to  have  been, 
binding  upon  either  of  the  parties  who 
are  said  to  have  subscribed  it. 

But,  even  were  this  point  in  favour  of 
the  appellant,  it  appears  that  James  Quarles, 
who  subscribed  the  paper  at  the  same  time,, 
survived  Charles  Neale,  so  that,  according 
to  the  decision  of  this  Court  in  Johnson  v. 
Richardson, (a)  the  death  of  the  latter  dis- 
charged his  estate.  And  there  are  no 
equitable  grounds  that  I  can  discover  to 
charge  it  further  in  equity,  than  it  was 
chargeable  at  law. 

As  to  Charles  Neale's  having  subjected 
his  estate  to  the  payment  of  his  debts,  that 
must  be  understood  as  to  just  debts,  only; 
and  I  consider  this  as  not  belonging  to 
that  class.  I  am  therefore  of  opinion  that 
the  decree  be  affirmed. 

JUDGE  ROANE.  It  is  unnecessary  to 
decide  whether  the  Court  of  Chancery  erred 
in  refusini;  to  receive  proof  of  the  exhibit 
at  the  trial ;  inasmuch  as,  upon  the  merits, 
the  appellant  never  can  recover,  and  there- 
fore was  not  injured  by  that  error,  if  it 
were  one. 

The  note  on  which  this  suit  was  founded, 
created  no  debt  on  the  part  of  the  makers, 
as  it  was  made  without  any  adequate  con- 
sideration. It  is  a  mere  nudum  pactum. 
Neither  of  the  makers  received  the  benefit 
of  the  services  for  which  it  was  given : 
neither  of  them  are  executors  of  William 
Neale  from  whom  the  debt  was  owing :  nor 
is  it  shewn  that  there  is  any  deficiency  of 
his  assets,  which  would  render  the  property 
received  by  the  makers  liable  to  the  pay» 
ment  thereof;  in  which  case  it  might  be 
argued  that  such  liability  would  afford  an 
adequate  consideration. 

The  debt  was  barred  by  the  time  incurred 
between  the  making  of  the  note  and  the 
date  of  C.  Neale's  will,  (to  say  nothing  of 
the  lapse  of  time  preceding, )  and,  although 
the  trust  created  by  such  will  for  the  pay- 
ment of  debts  would  be  considered  as  a 
waiver  of  the  act  of  limitations,  it  is  pre- 
sumed, it  will  not  extend   to  a    mere 

131  nudum    pactum.     *^The   trust  created 
by    the  will  of  C.    Neale    was  for  the 

payment  of  his  debts;  under  which  descrip- 
tion the  claim  in  question  is  not  compre- 
hended. In  the  case  of  Trueman  v.  Fenton, 
(b)  upon  this  subject,  the  point  arising  in 
the  present  case  seems  to  be  conceded. 
The  cases  in  which  a  debt  extinguished  is 
revived  by  a  new  promise,  appears  to  be 
where  the  debt  was  due  in  conscience,  and 
this  would  seem  to  exclude  the  case  of  a 
nudum  pactum ;  for  a  man  is  not  bound  in 
conscience  to  pay  any  thing,  unless  he  has 
received  a  benefit  from,  or  produced  a  loss 
to,  the  other  party.  So  also  it  is  held,  that 
an  acknowledgment  of  a  debt  so  as  to  take 
it  out  of  the  statute,  does  not  give  any  new 
cause   of   action ;  but    only  revives  the  old 


(a)  2  Call,  527. 

(b)  Cowp.  648. 
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cause,  and  is  of  no  other  use  but  to  pre- 
vent the  bar  by  the  statute,  (a) 

Considering  this  also  as  a  joint  note,  the 
action  is  gone  at  law  against  the  repre- 
sentatives of  Neale,  in  consequence  of 
<3uarles's  surviving  him ;  and  in  equity  it 
cannot  be  set  up  against  them  but  on  the 
;ground  of  a  moral  obligation  antecedently 
•existing  on  the  part  of  Neale  to  pay  the 
money,  (b)  In  this  case  no  such  obligation 
existed,  nor  is  it  shewn  that  either  of  the 
promisers  were  responsible  for  any  thing 
prior  to  the  making  the  note  in  question. 
On  the  merits,  therefore,  the  law  is  clear 
for  the  appellees,  and  the  decree  must  be 
affirmed. 

JUDGE  FLEMING  was  in  favour  of 
affirnling  the  decree  of  the  Chancellor. 

By  the  whole  Court,  (absent  JUDGE 
LYONS,)  the  decree  of  the  Superior  Court 
of  Chancery  affirmed. 


132      *Daw8on    v.    Thruston    and    Others, 
Justices  of  Frederick  County.*- 

Friday.  March  18.  1808. 

Deed*— AdmlAslon  to  Record— Effect. t—Tbe  admission 
of  a  deed  to  record  is  a  mere  ministerial  act  of  the 
Coart.  intended  only  as  notice  of  its  existence, 
and  does  not  srive  it  any  additional  validity. 

Same— Same— Same.— When,  therefore,  a  deed  is 
presented  for  record,  it  oucht  to  be  admitted,  to 
avail  only  as  far  as  it  ousrht  to  avail. 

.Same— Refusal  of  Court  to  Admit— Mcndamos.t— If  an 
inferior  Court  of  record  improperly  refuse  to  ad- 
mit a  deed  to  be  proved  and  recorded,  it  may  be 
compelled  by  a  peremptory  mandamus. 

This  was  an  appeal  from  a  judgment  of 
the  District  Court  of  Winchester,  overrul- 
ing a  motion  made  by  the  appellant  for  a 
peremptory  mandamus  to  be  directed  to  the 
Justices  of  Frederick  County,  commanding 
them  to  admit  to  record  a  deed  of  emancipa- 
tion executed  by  him  to  sundry  slaves. 

Dawson  produced  to  the  Court  of  Freder- 
ick County  a  deed  of  emancipation  executed 
by  himself  as  trustee  of  Robert  Carter,  de- 
<ceased,  to  certain  negroes  therein  named 
and  prayed  the  Court  to  admit  the  same  to 
record,  *  *and  to  certify  on  their  record,  that 
as  many  of  the  negroes  (all  of  whom  were 
then  in  presence  of  the  Court)  as  appeared 
to  their  judgment  to  be  so,  were  of  sound 
mind    and    body ;  the  males   above  the  age 


«Por  mooographic  note  on  Mcndcnitts,  see  end  of 


(a)  4Bac.Abr.awil.  Ed.  483:  1  Salk.  29,  Heylln  y. 
Sastinffs. 

(b)  See  Harrison,  executor  of  Minere,  v.  Field's 
executor.    2  Wash.  186,  and  the  cases  there  cited. 

tDeeds— Recordation— Validity.— On  this  question 
ttie  prlEcipal  case  is  cited  in  Johnston  y.  Slater,  11 
Oratt.  825.  and  note;  Herrin&r  v.  Lee,  22  W.  Va.  872, 
See  monographic  note  on  "Deeds"  appended  to 
Flott  V.  Com.,  12Gratt  664. 

tMnndamos.— On  this  question  the  principal  case  is 
cited  in  the  following  cuses:  foot-note  toBranderv. 
Chesterfield  Justices,  5  Call  B48;  Manns  v.  Glvens.  7 
I^isrh  696,  706;  Morris.  Ex  parte,  11  Gratt.  295.  297. 
and  not4:  Delaney  v.  Goddin.  12  Gratt.  273:  foot-note 
to  Randolph  Justices  v.  Stalnaker.  13  Gratt  523; 
foot^-note  to  Cowan  v.  Fulton,  23  Gratt.  579;  foot-note 
xo  Robinson  v.  Rosrers.  21  Gratt  819:  Pagre  v.  Clop- 
ton,  30  Gratt  418:  Paul  y.  Bau^h.  85  Va.  961,  9  S.  £. 
Kep.  329;  Richardson  v.  Farrar,  88  Va.  773,  15  S.  E. 
Rep.  122:  United  States  Fidelity  Co.  v.  Peebles,  100 
Va-589,  42  S.  E.  Rep.  810;  Mason  Co.  v.  Minturn,  4  W. 
Va-  308;  DooUtOe  v.  County  Court  28  W.  Va.  173.  176; 
^Vclch  V.  County  Court  29  W.  Va.82,  1  S.  E.  Rep.  351; 
State  V.  County  Court  88  W.  Va.  593,  11  S.  E.  Rep.  74; 
Marcnm  v.  Ballot  Commissioners,  42  W.  Va.  268,  96 
S.  £>  Rep.  283. 

See  monoirraphic  note  on  "Mandamus"  appended 
tx>  Dawson  y.  Thruston,  2  Hen.  &  M.  132. 


of  21,  and  the  females  above  the  age  of  18, 
and  all  under  45  years."  This  motion  was 
objected  to  by  the  counsel  for  Carter's  exec- 
cutor,  who  had  been  employed  to  prosecute 
a  suit  in  his  behalf  against  Dawson,  and 
having  then  and  there  read  to  the  Court  the 
bill  previously  filed  in  the  said  suit,  (in 
which  a  subpoena  had  been  executed  on 
Dawson  and  returned,)  moved  the  Court  as 
a  Court  of  Chancery,  to  restrain  Dawson, 
by  injunction,  from  disposing  of,  or  in  any 
manner  interfering  with,  such  of  the  slaves 
referred  to  in  Carter's  deed  of  trust  to  him 
as  were  undisposed  of  at  that  time.  The 
Court,  being  of  opinion  that  the  negroes 
present  were  some  of  those  included  in 
Carter's  deed  of  trust,  and  that  Dawson 
ought  to  be  restrained  from  the  exercise  of 
any  further  power  under  the  said  deed, 
awarded  the  injunction.  Dawson  again 
renewed  his  motion,  as  before,  which  was 
refused. 

In  April,    1805,    Dawson    applied    to  the 
District  Court    for  a  mandamus   to   be   di- 
rected to  the  Justices  of  Frederick   County 
to  compel   them    to   admit  to  record 

133  the  said  deed  *of   emancipation,    and 
to  certify  as  to  the   health    and  ages 

of  the  negroes  in  the  form  prescribed  by 
law.  The  District  Court  awarded  a  condi- 
tional mandamus;  upon  the  return  of  which, 
the  Justices  set  forth  at  large  the  proceed- 
ings in  the  Court  of  Frederick  County,  in 
the  year  1805,  to  the  effect  above  stated. 
The  return  recites  the  deed  of  trust  from 
Carter  to  Dawson ;  which  beats  date  the 
8th  of  November,  1797,  and  is  intended  to 
provide  for  the  gradual  emancipation  of  the 
slaves  therein  conveyed.  It  vests  in  Dawson 
the  right  to  sell  a  larger  number  of  negroes 
for  a  term  of  years  to  raise  a  sum  of  money 
for  the  benefit  of  Carter,  part  of  which 
was  to  be  retained  by  Dawson  for  the  use 
of  the  infirm  negroes  among  those  intended 
to  be  emancipated.  The  Justices  made 
their  return  to  the  District  Court  in  Octo- 
ber, 1805 :  whereupon  Dawson  moved  for  a 
peremptory  mandamus,  which  motion  being 
overruled,  he  appealed  to  this  Court. 

The  Attorney-Qeneral,  for  the  appellant, 
made  the  following  points: 

1.  That  the  deeds  from  Carter  to  Dawson 
authorised  the  latter  to  give  deeds  of  eman- 
cipation to  the  negroes  in  the  proceedings 
mentioned. 

2.  That  the  County  Court  erred  in  grant- 
ing the  injunction. 

3.  That  the  County  Court  should  have 
suffered  the  deed  from  Dawson  to  have  been 
recorded;  and  should  have  granted  the  cer- 
tificate he  asked  for,  it  being  a  mere  minis- 
terial act,  and  not  conclusive  as  to  the  right 
of  property. 

4.  That  the  District  Court  ought  to  have 
awarded  a  peremptory  mandamus  to  enforce 
a  compliance    with  the  motion  of  Dawson. 

Page,  for  the  appellees.     By    the   act   of 
1748,  (c)  all  persons    were   prohibited    from 
emancipating  their  slaves,  except  for  meri- 
torious services  to  be    adjudged    and 

134  allowed  *by  the  Governor  and  Council. 
And  by  the  act  of  1782,  (d)  slaves  could 

only  be  emancipated  in  a    particular    man- 


(c)  Ed.  1769,  Ch.  82,  sect.  36,  p.  262. 

(d)  Ed.  1785.  p.  160,  ch.  21. 
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ner.  1.  It  could  only  be  done  by  deed  or 
will  proved  and  recorded.  2.  Emancipation 
must     be    immediate    and    not    in   futuro. 

3.  It  must  be  by  the  master  himself,  and 
not  through    the  intervention    of    another. 

4.  The  instrument  must  be  recorded  in  the 
Court  of  the  County  where  the  master  re- 
sides; but  this  deed  was  recorded  in  Nor- 
thumberland District  Court.  Again:  The 
deeds  from  Carter  to  Dawson  ought  not  to 
be  considered  as  instruments  of  emancipa- 
tion, but  merely  as  letters  of  attorney,  au- 
thorising Dawson  to  emancipate  the  slaves. 
If  so,  Carter  having  died  before  Dawson 
made  his  deed  of  emancipation,  the  letters 
of  attorney  were  revoked;  and  Dawson's 
power  to  act  under  them  ceased,  (a) 

If  Dawson  is  to  be  considered  as  a  trus- 
tee, the  County  Court  in  Chancery  had 
power  to  award  the  injunction ;  and  this 
Court  will  not  presume  that  they  acted  im- 
properly. When  a  Court  of  Chancery  has 
jurisdiction  of  a  case,  it  cannot  be  trans- 
ferred to  a  Court  of  common  law,  even 
though  the  case  had  originated  in  a  Court 
of  law.  (b)  If  the  County  Court  had  cog- 
nisance of  the  cause,  before  the  application 
of  Dawson  for  a  mandamus,  he  ought  not 
to  be  encouraged  in  a  contempt  of  that 
Court  where  the  question  was  properly  de- 
pending :  nor  will  this  Court  revise  the  case 
as  it  stood  before  the  County  Court  in 
Chancery,  without  having  it  brought  before 
them  through  the  Superior  Court  of  Chan- 
cery. But,  if  this  Court  should  reverse 
the  judgment  of  the  District  Court,  will 
not  the  County  Court  still  have  power  to 
enjoin  Dawson  from  proceeding? (c) 

The  case  will  be  revised  here,  as  it  should 
have  been  before  the  District  Court.  That 
Court  had  no  power  to  dissolve  the 
injunction  of  the  County  Court;  nor 
will  this  Court  do  it.  Such  a  proceeding 
would  produce  a  clashing  of  jurisdictions, 
which  would  be  productive  of  great  mis- 
chief. 
135  *Thursday,  March  24.  The  Judges 
delivered  their  opinions. 
JUDGE  TQCKER.  Dawson,  the  appel- 
lant, as  trustee  of  Robert  Carter  of  West- 
moreland, produced  to  the  Court  of 
Frederick  County,  a  deed  of  emancipation 
executed  by  him  to  certain  negroes  therein 
named,  and  prayed  the  Court  to  admit  the 
same  to  record,  and  to  certify  on  their  rec- 
ord, that  as  many  of  the  negroes  (all  of 
whom  were  then  in  presence  of  the  Court)  as 
appeared  to  their  judgment  to  be  so,  were 
of  sound  mind  and  body;  the  males  above 
the  age  of  21,  and  the  females  above  the 
age  of  18,  and  all  under  45  years.  This 
motion  was  objected  to  on  the  part  of  Mr. 
.  Carter's  executor;  and  his  counsel  then  and 
there  read  to  the  Court  a  bill  previously  iiled, 
and  in  which  a  subpoena  had  been  executed 
on  Dawson,  and  returned,  and  moved  the 
Court,  as  a  Court  of  Chancery,  that  it  would, 
by  an  injunction,  restrain  Dawson  from 
disposing  of,  or  in  any  manner  inferfering 
with,  the  slaves  referred  to  in  Robert  Car- 
ter's deed  of  trust  to  him,  that  were  undis- 
posed of  at  that  time.  The  Court  being 
satisfied  that  the  negroes  present  were  some 


(a)  1  Bac.  Abr.  Gwil.  Ed.  320,  let  (E.)  Co.  Lltt  52  b. 

(b)  1  Call,  500.  Wilson  v.  Rucker. 

(c)  See  Ambler  v.  Wyld.  2  Wash.  Sd. 


of  them  included  in  Carter's  deed,  and  that 
Dawson  ought  to  be  restrained,  awarded 
the  injunction,  and  after  that  Dawson  ag^ain 
renewed  his  motion,  as  before,  which  the 
Court  refused.  Dawson  then  applied  for 
and  obtained  a  conditional  mandamus  from 
the  District  Court,  upon  the  return  of 
which  the  Justices  made  a  return  at  large 
to  the  preceding  effect :  upon  which  Daw- 
son moved  for  a  peremptory  mandamus^ 
which  motion  being  overruled,  he  has  ap- 
pealed to  this  Court. 

The  County  Courts  in   Virginia   act  in  a 
variety  of  capacities  and  characters.     They 
are    Judges    of    all  suits  and  controversies 
arising  within  their  Counties,  either  in  ac- 
tions at  common  law,  or  in  suits  in  Chan- 
cery;  or  in  controversies  concerning  wills, 
letters  of  administration,  mills,  roads,  &c. 
In   causes    at    common    law    and    in 
136      Chancery  *there  must  be  both  a  com- 
plainant and  a   defendant  before  the 
Court    can    have    jurisdiction,    or  do    any 
act.      In  the  cases  of    wills,  letters  of   ad- 
ministration,   mills,    &c.  their  jurisdiction 
commences   upon  an  ex   parte   motion,  and 
the  person  meaning  to  controvert  it  make& 
himself   a    voluntary   defendant;  whereas, 
in  suits  at  common  law,  and  in  Chancery, 
the  defendant  is  in   general  an  involuntary 
one.     In  all  these  cases,    however,  they  act 
as  a  forensic  Court,  if  there    be    a    contro- 
versy  instituted    in    either    of    the   above 
modes.     They  act  moreover  as    a    board  of 
police  for  the  country ;  and,    in    this   char- 
acter, have  not  forensic  jurisdiction ;  as  in 
laying    the    County     levy,     recommending^ 
sheriffs,  coroners,  militia  officers,  and  jus- 
tices   of   the  peace:  in  all   which  they  act 
merely   as  ministerial  persons:  and  though 
they  act  in  all  these  several  characters  and 
capacities    in    the  same  day,   t^ie  character 
in  which  they  act  is  determined  by  the  na- 
ture of  the  case.     When  a  cause  is  begun  a& 
a  suit  at    common   law,  they  cannot    make 
any  order  in  it  as  a  Court  of  Chancery,  but 
must  proceed  according  to    the    course    of 
the  common  law  until  there  is  a  final  judg- 
ment therein.     Nor  can  they  when  proceed- 
ing as  a  Court  of    Chancery  take  any  step 
not  warranted  by  the   usual  course  of   pro- 
ceeding in  Courts  of  Equity.     If,  for  exam- 
ple, a  suit  be  instituted  at  common  law  for 
the  recovery  of  slaves  by  an  action  of  det- 
inue, and  the   defendant  being   unable,   or 
unwilling  to  give  special  bail,  should  fail  to 
enter  his    appearance,   and  suffer  an  office 
judgment  to  be    confirmed    against  him,  it 
would  not  be  competent  to  him,  at  the  mo- 
ment that  a  jury  was  about  to  be  sworn  to 
execute  a  writ  of  inquiry,  to  produce  to  the 
Court  a  bill  in  equity  against  the  plaintiff, 
and    move  the    Court    for  an  injunction  to 
prevent    the    plaintiff    from   proceeding  to 
execute  his  writ  of  inquiry,  whatever  equity 
his    case    might    present.      The    plain ti If 
must  be  permitted  to  proceed  according    to 
the  regular  course  of  the  common  law ;  but, 
when  he  has  obtained  his  judgment,  he  may 
be  inhibited  from  issuing  his  execution  until 
the  matter  shall  be  hca^    in  equity;    as  is 
every  day's  practice.     So  when  a  deed 
137      is  offered   to    be    proved,  *the    Court 
quoad  hoc  sits  as  a   Court  of    Regis- 
try, only.     It  is  to  examine   the    witnesses 
as  to  the  execution  of  the  deed,    or    to    re- 
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ceive  the  acknowledgment,  if  presented 
and  offered  to  be  acknowledged  by  the  maker 
of  it,  as  a  matter  of  right  and  duty.  The 
contents  of  the  deed,  further  than  to  know 
whether  it  ought  to  be  proved  by  one,  two, 
or  three,  or  more  witnesses,  in  order  to  be 
admitted  to  record,  are  not  a  subject  for 
their  inquiry ;  much  less  the  operation  or 
effect  of  it.  Nor  can  they  when  a  deed  is 
thus  brought  before  them  for  probate  and 
recording  only,  avail  themselves  of  their 
character  as  a  judicial  Court,  and  refuse  to 
admit  the  proof,  because,  by  possibility,  the 
maker  of  the  deed  may  have  no  right  as 
against  other  persons  to  make  such  a  deed. 
This  case  is  so  nearlv  like  that  of  Rex  v. 
Justices  of  Derbyshire, (a)  that  it  seems 
to  me  to  determine  the  question.  A  motion 
was  made  for  a  mandamus  to  register 
a  certain  tenement,  which  was  cer- 
tified to  the  Quarter  Sessions  as  a  place 
set  apart  for  the  meeting  of  protestant 
dissenters:  the  Justices  shewed  cause 
against  the  motion ;  but  the  Court  was  of 
opinion  that  in  registering  and  recording 
the  certificate,  the  Justices  were  merely 
ministerial,  and  that,  after  a  meeting- 
house had  been  duly  registered ;  still,  if 
the  persons  resorting  to  it  did  not  bring 
themselves  within  the  act  of  toleration, 
such  registry  will  not  protect  them  from 
the  penalties  of  the  law."  So  in  the  case 
before  us,  I  consider  the  Justices  as  merely 
ministerial  to  the  proof  and  recording  the 
deed :  still,  if  any  of  the  persons  therein 
named  are  not  entitled  to  their  emancipa- 
tion under  the  deed  from  Robert  Carter  to 
the  appellant  Dawson,  the  acknowledg- 
ment and  recording  of  Dawson's  deed  will 
not  release  them  from  slavery.  I  am,  for 
these  reasons,  of  opinion,  that  the  District 
Court  ought  to  have  awarded  a  peremptory 
mandamus,  and  that  the  judgment  be  re- 
versed, with  directions  accordingly. 

JUDGE  ROANE.  Not  knowing  that  the 
deed  in  question,  in  this  case,  is  not  justi- 
fied by  the  act  of  1782,  respecting 
138  ^^emancipation ;  and  if  not,  believing 
that  the  recording  of  it  will  give  it  no 
additional  validity,  I  am  of  opinion  that  it 
ought  to  have  been  recorded ;  to  avail  quan 
tum  valere  potest.  I  therefore  think  that 
the  County  Court  erred  in  not  permitting 
it  to  be  proved  and  recorded,  and  that  a 
peremptory  mandamus  ought  to  issue. 

JUDGE  FLEMING.  It  appears  to  me 
both  from  the  case  of  The  King  v.  The 
Justices  of  Derbyshire,  (b)  and  from  the 
nature  and  reason  of  the  case,  that  the 
Justices  of  Frederick  County,  when  they  re- 
fused to  admit  to  record  the  deed  presented 
by  Dawson,  were  acting  in  their  ministe- 
rial character,  merely:  and,  as  such,  were 
bound  to  receive  the  deed,  and  to  order  it 
to  be  recorded;  without  considering  what 
was  to  be  its  effect  or  operation  at  a  future 
day.  I  am,  therefore,  of  opinion,  that  a 
peremptory  mandamus  ought  to  be  awarded. 

By  the  whole  Court,  (absent  JUDGE 
LYONS.) 

**The  judgment  of  the  District  Court  re- 
versed, and  a  peremptory  writ  of  manda- 
mus awarded,  to  be  directed  to  the  Justices 
of  the  County  Court  of  Frederick,  command- 


<a)  1  W.  Bl.  Rep.  606. 
<b)  1  W.  Bl.  Rep.  606. 


ing  them  to  receive  proof  or  acknowledg- 
ment of  the  deed  of  emancipation  in  the 
proceedings  mentioned,  and  admit  the  same 
to  record,  and  to  certify  on  their  record 
that  as  many  of  the  persons  named  in  the 
said  deed  as  then  appeared  to  their  judg- 
ments to  be  so,  were  of  sound  mind  and 
body  on  the  3d  day  of  April,  1805,  (when 
they  were  before  the  Court  of  the  said 
County,  and  the  appellant  offered  to  ac- 
knowledge the  said  deed, )  the  males  then 
above  the  age  of  twenty-one  years  and 
under  forty-five,  and  the  females  then  above 
the  age  of  eighteen  years  and  under  forty - 
five."  

MANDAMUS. 

I.  Definition, 
n.  Origin  and  Nature  of  Writ 

III.  Principles  Governing^  Issuance  of  Writ 

A.  General  Functions  and  Scope  of  Writ 

B.  Must  Be  Pre-existinflT  Rierht  or  Duty. 

C.  RlfiTht  or  Duty  Must  Be  Clear. 

D.  Act  Must  Be  Lawful. 

E.  Act  Must  Be  Ministerial  Not  Discretionary  or 
Judicial  in  Character. 

1.  Bfinisterlal  Acts. 

2.  Matters  of  Discretion. 
8.  Criterion. 

4.  Mere  Preliminary  Question  of  Discretion. 
P.  Contractual  Duties. 
Q.  Vain  or  Useless  Act 
H.  Acts  Impossible  of  Performance. 
I.  Other  Adequate  Remedy. 

1.  Generally. 

2.  Appeal,  Error  or  Certiorari. 
8.  Action  at  Law. 

J.  Discretion  of  Court 

K.  Demand  and  Refusal. 

L.  Expiration  of  Term  of  Office. 

M.  Unconstitutionality  of  Statute  as  Defence. 

IV.  Inferior  Courts  and  Judsres. 

A.  Generally. 

B.  Removal  of  Cause. 

C.  Hearins^  and  Determination  of  Cause. 

D.  Appeals. 

1.  Allowance  and  Determination. 

2.  Perfecting  Appeal. 

a.  Bills  of  Exception. 

b.  Certification  of  Evidence. 

c.  Execution  of  Mandate  of  Appellate  Court 

E.  Costs. 

F.  Removal  of  Cause  from  Docket  and  Issu- 
ance of  Execution. 

G.  Compelllngr    Court    to    Allow    a    Person    to 

Become  a  Party  to  a  Suit 
H.  Enforcement  of  Injunction. 
L  Issuance  of  Pluries  Attachment 
J.  Release  of  Surety. 
K.  Appointment  of  Commissioners  to  Determine 

Disputed  Boundary  Line. 
L.  Administering  Oath  of  Insplvency. 
M.  Nomination  of  Particular  Justice  for  Sheriff. 
N.  Roads  and  Brlds^es. 

V.  Public  Officers  and  Board. 

A.  Generally. 

B.  Audltlns^  and  Fiscal  Officers  and  Boards. 

1.  Allowance  of  Claims  by  County  Court 

2.  Transfer  and  Funding  of  State  Bonds  by 

Auditor. 
8.  SifirninflT  and  Delivery  of  County  Bonds  by 
President  of  County  Court 

4.  Delivery  by  Auditor  of  Land  and  Property 

Books  to  Commissioner  of  Revenue. 

5.  Payment  of  Salary  by  Auditor. 
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6.  Payment  of  Interest   Conpons  by    County 

Court. 

7.  Payment  Out  of  Unappropriated  Funds. 

8.  Payment  of  Uncertain  Compensation. 

9.  Payment  of  Unauthorized  Claim. 

C.  Secretary  of  State. 

D.  Board  of  School  Trustees. 

E.  Board  of  Education. 

F.  Military  Board. 

G.  Superintendent  of  Insane  Asylum. 
H.  Flour  Inspector. 

I.  Oyster  Inspector. 

J.  Inspections  and  Copy  of  Records. 

K.  Recordation  of  Instruments. 

L.  Granting  of  Licenses. 

M.  Elections. 

1.  FillinfiT  Vacancy  on  Electoral  Board. 

2.  Reiristration. 

8.  Holdinsr  Election. 

4.  Placinsr  Names  on  Ballots. 
b.  Recount  of  Ballots. 

6.  Issuiner  Certificate  of  Election. 

7.  Statutory  Provisions. 
N.  Taxation. 

1.  Assessment  of  Property. 

2.  Collection  of  Taxes. 

5.  Reception  of  Coupons  for  Taxes. 

4.  Execution  of  Tax  Deed. 

5.  Accounting  with  Sheriff. 

6.  Ag^ainst  Municipal  Corporation   to  Compel 

Levy  to  Pay  Claim. 

a.  General  Rule. 

b.  Conclusiveness  of  Judflrment 

c.  Necessity  for  Reduction  of  Claim  to  Judsr- 

ment 

d.  Demand  and  RefusaL 

e.  Alleffations. 

(1)  Generally. 

(2)  Nonpayment  of  Claim, 

(3)  Authority  of  Respondents. 

(4)  Command  of  Writ 

f.  Respondents. 

(1)  Proper  Parties, 

(2)  Expiration  of  Term  of  Office. 

(3)  Revival— Notice, 
fir.  Defences. 

(1)  Prior  Levy  of  Adequate  Tax. 

(2)  Sututory  Limitation  on  Indebtedness, 
h.  Appeal. 

7.  To  Compel  County  Levy. 

VI.  Admission  or  Restoration  to  Office. 

A.  General  Rule. 

B.  Other  Remedy. 

C.  Office  Full  De  Facto. 

D.  Examples. 

E.  Delivery  of  Books,  Records  and  Inslflrnla  of 
Office. 

VII.  Corporations. 

A.  Private  Eleemosynary  Corporations. 

B.  Quasi  Public  Corporations. 

1.  Transfer  of  Passen^rers. 

2.  Operation  of  Road. 

3.  Compliance  with  City  Ordinance. 

4.  To  Restore  Street  to  Practicable  Condition. 

C.  Municipal  Corporations. 

D.  RIfirht  to  Office. 

VIII.  Legrlslatlve  Bodies  and  Officers. 

A.  Publication  of  Act  of  Legislature. 

B.  Strlking^  Act  from  Rolls. 

IX.  Jurisdiction  of  Courts. 

A.  Supreme  Court  of  Appeals. 

1.  Generally. 

2.  OrlfiTlnal  Jurisdiction. 

a.  Virsrlnia. 

b.  West  VIrfirinia. 

8.  Appellate  Jurisdiction. 


B.  Circuit  Courts. 

1.  Local  Jarlsdlctton. 

2.  Judfire  in  Vacation. 
X.  Parties. 

A.  Relator. 

B.  Respondent. 

1.  Persons  Subject  to  Writ. 

a.  Officer  or  Department  of  State. 

b.  Private  Persons. 

XL  Proceeding's  in  Mandamus. 

A.  General  Outline. 

1.  At  Common  Law. 

2.  The  Present  Practice. 

B.  Proceedings  in  Detail. 

1.  The  Petition. 

a.  AUeeratlons. 

b.  Verifications. 

2.  Rule  to  Show  Cause, 
a.  Necessity. 

3.  Answer  to  Rule. 
a.  Sufficiency. 

4.  The  Alternative  Writ 

a.  Necessity. 

b.  Form  and  Allecrations. 

c.  Command. 

d.  Sufficiency— Motion    to   Quash  and     De- 

murrer. 

e.  Service  of  Writ 

f.  Amendment 

5.  Return  to  Alternative  Writ 

a.  By  Whom  Made. 

b.  Insufficient  Return  or  No  Return. 

c.  Purfiringr  Return. 

6.  Replication— Necessity. 

7.  Demurrers— Effect. 

8.  Peremptory  Writ 

C.  Competency  of  Evidence— How  Questioned. 

D.  Joinder  of  Several  Relators. 

E.  Revival  or  Continuation  of  Writ 

F.  Appellate    Practice— Necessity    for   Bill   of 
Exceptions. 

XII.  Enforcement  of  Mandate. 

I.  DBRNITION. 
"The  modem  writ  of  mandamus  may  be  defined 
as  a  command  Issulnsr  from  a  common-law  court 
of  competent  jurisdiction,  in  the  name  of  the 
state  or  sovereifirn,  directed  to  some  corporation, 
officer  or  Inferior  court  requirlner  the  performance 
of  a  particular  duty  therein  specified,  which  duty 
results  from  the  official  station  of  the  party  to 
whom  the  writ  is  directed,  or  from  operation  of 
law.*'  Hifirh  on  Extraordinary  Legal  Remedies.  §  l : 
Wise  V.  Bififfifer.  79  Va.  2d9. 

II.  ORIQIN  AND  NATURE  OP  WRIT. 

In  its  origin  a  mandamus  was  not  a  judicial  writ, 
but  was  simply  a  mandate  issued  directly  by  the 
king  to  his  subject,  ordering  the  performance  of 
some  specified  act  Any  such  mandate  was  orlgr- 
nally  called  a  mandamus,  but  gradually  a  man- 
date ceased  to  be  called  a  mandamus  and  this 
name  was  applied  to  a  judicial  writ  issued  by  the 
king's  bench  in  the  name  of  the  king.  This  writ 
was  at  first  a  prerogative  writ  and  issued  not  of 
right  but  at  the  will  of  the  sovereign  and  only  in 
cases  in  which  the  king  or  the  public  at  large  was 
interested.  But  the  writ  has  lost  its  prerogative 
character  in  this  country  generally  and  is  reg-arded 
as  a  writ  of  right  and  in  the  nature  of  an  ordinary 
suit  between  the  parties,  when  the  agsrrieved  party 
shows  himself  entitled  to  this  kind  of  relief. 
Fisher  v.  City  of  Charleston.  17  W.  Va.  586;  State 
V.  County  Court  47  W.  Va.  <J72,  86  S.  E.  Rep.  060; 
Dew  V.  Judges  of  Sweet  Spriufirs,  3  Hen.  &  M.  22,  8 
Am.  Dec.  839;  Clay  v.  Ballard,  87  Va.  787, 18  S.  E.  Rep. 

ses. 
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It  is  an  extraordinary  remedy  however,  and 
issues  only  in  cases  where  the  usual  and  ordinary 
modes  of  proceeding  are  powerless  to  afford  reme- 
dies to  the  party  affirrieved,  and  when,  without 
Its  aid,  there  would  be  a  failure  of  justice.  Wilder 
V.  Kelley,  88  Va.  874.  13  S.  E.  Rep.  483;  Lewis  v. 
WhltUe,  77  Va.  416;  Clay  v.  Ballard,  87  Va.  787, 13 
S.  E.  Rep.  262. 
111.  PRINCIPLES  aOVERNINQ   ISSUANCE  OP  WRIT. 

A.  GENERAL  FUNCTIONS  AND  SCOPE  OP 
WRIT.— The  office  of  the  writ  of  mandamus  is  to 
compel  corporations,  inferior  courts  and  tribunals 
and  public  officers  to  perform  some  particular 
duty  incumbent  upon  them  by  law,  and  which  is 
imperative  in  its  nature,  and  to  the  performance 
of  which  the  relator  has  a  clear  lecral  risrht,  with- 
out any  other  adequate  specific  lesral  remedy  to 
enforce  it  Pacre  v.  Clopton.  SOGratt  415;  Thomas 
V.  Town  of  Mason,  89  W.  Va.  506,  20  S.  £.  Rep. 
«80;  Welty  v.  Campbell.  87  W.  Va.  797. 17  S.  E.  Rep. 
312;  Wilcox  V.  Hunter.  2  Va.  Dec.  434;  Parker 
V.  Anderson.  2  Pat  &  H.  38;  Milliner  v.  Harrison, 
32  Gratt  422;  Tyler  v.  Taylor.  29  Gratt  765;  Ex 
parte  Morris,  U  Gratt  292;  Eubank  v.  Bou^hton, 
98  Va.  499,  36  S.  E.  Rep.  529:  Wise  v.  Bluffer,  79  Va. 
969:  Richmond  Ry.,  etc.,  Co.  v.  Brown.  97  Va.  26.  82 
S.  E.  Rep.  775:  Board  v.  Minturn.  4  W.  Va.  300;  Dew 
V.  Jndfires  of  Sweet  Sprioffs,  3  Hen.  &  M.  1;  Super- 
visors V.  Powell.  95  Va.  635,  29  S.  E.  Rep.  682. 

The  tendency  in  West  Virerinia  Is  to  enlarere  and 
advance  the  remedy  of  mandamus,  rather  than  to 
restrict  and  limit  it  to  allow  amendments  to  meet 
the  justice  of  the  case  and  to  make  it  flexible  to 
accomplish  the  lelief  to  which  the  party  shows  him- 
self entitled  where  there  is  no  other  adequate  and 
complete  lesral  remedy.  Cross  v.  West  Virjrinia. 
etc.,  R.  Co.,  88  W.  Va.  174,  12  S.  E.  Rep.  1071;  Com.  v. 
Justices  of  Fairfax  County  Court  2  Va.  Cas.  d; 
Wolfe  V.  McCaull,  76  Va.  876. 

B.  MUST  BE  PRE-EXISTING  RIGHT  OR  DUTY.- 
So  mandamus  onlv  lies  to  enforce  a  pre-existlner 
risrht  or  duty;  if  no  such  right  or  duty  existed,  it  can- 
not be  conferred,  or  imposed  by  mandamus.  Tyler 
Taylor.  29  Gratt.  7C5;  Chew  v.  Justices,  2  Va.  Cas. 
206:  Amory  v.  Justices.  2  Va.  Cas.  523:  Richmond 
V.  EpDS.  98  Va.  283,  85  S.  E.  Rep.  723;  Callahan 
V.  Younsr,  90  Va,  974.  19  S.  E.  Rep.  163:  Ohio  Val- 
ley Iron  Work^  v.  MoundsvlUe,  11  W.  Va.  2;  Wise 
V.  Biffcrer.  79  Va.  269;  Board  v.  Catlett  86  Va. 
158.  9  S.  E.  Rep.  999:  Dent  v.  Board.  45  W.  Va.  750,  32 
S.  E.  Rep.  250:  Fisher  v.  Mayor,  etc.,  of  Charleston, 
17  W.  Va.  688:  Sisrhts  v.  Yarnalls,  12  Gratt.  292: 
MitcheU  V.  Witt  98  Va.  450.  36  S.  E.  Rep.  528;  Glenn 
V.  Christian,  96  Va.  679,  83  S.  E.  Rep.  1015:  Taylor  v. 
LaFoUette,  49  W.  Va.  478.  39  S.  E.  Rep.  276:  Gleaves 
V.  Terry,  98  Va.  491,  25  S.  E.  Rep.  562;  Brander  v. 
Justices.  5  Call  548;  Norfolk,  etc.,  R.  Co.  v.  Clark, 
92  Va.  118.  22  S.  E.  Rep.  867;  Ratllffe  v.  County  Court 
36  W.  Va.  202.  14  S.  E.  Rep.  1004;  Supervisors  v.  Rule. 
5  W.  Va.  276;  County  Court  of  Gloucester  v.  County 
Court  of  Middlesex,  79  Va.  15;  Gloucester  Co.  v.  Mid- 
dlesex Co..  88  V a.  843, 14  S.  E.  Rep.  660;  McCullouerh  v. 
Hunter,  90  Va.  699,  19  S.  E.  Rep.  776;  Wilcox  v. 
Hunter  2  Va.  Dec.  484;  Sherwood  v.  Atlantic,  etc.. 
R.  Co.,  94  Va.  291,  26  S.  E.  Rep.  943;  Morgan  v. 
Flemincr.  24  W.  Va.  186;  Taylor  v.  Williams,  78  Va. 
422:  Welty  v.  Campbell,  87  W.  Va.  797,  17  S.  B.  Rep.  812; 
Price  V.  Smith,  98  Va.  14,  24  S,  E.  Rep.  474;  Parker 
V.  Anderson.  2  Pat  &  H.  38;  Buntinsr  v.  Willis,  27 
Gratt.  144;  Schmulbach  v.  Speldel.  50  W.  Va.  558, 
40  S.  E.  Rep.  421. 

C.  RIGHT  OR  DUTY  MUST  BE  CLEAR.-The 
riffhtor  duty  which  Is  souerht  to  be  established  must 
be  clear;  the  writ  is  never  srranted  In  a  doubtful 
case:  to  warrant  the  court  In  srrantlnff  this  writ 


such  a  state  of  facts  must  be  presented  as  to  show 
that  the  petitioner  has  a  clear  rlerht  to  the  perform- 
ance of  the  thlner  demanded,  and  that  a  correspond- 
Ingr  duty  rests  upon  the  officer  to  perform  that 
particular  thluff.  Milliner  v.  Harrison.  32  Gratt 
422;  Tyler  v.  Taylor,  29  Gratt  766:  Wilder  v.  Kelley. 
88  Va.  274. 13  S.  E.  Rep.  488:  Wise  v.  Blgrgrer.  79  Va. 
269;  Marcum  v.  Commissioners,  42  W.  Va.  263,  20  S. 
E.  Rep.  281;  Paffe  v.  Clopton,  30  Gratt  415;  Super- 
visors V.  Rule,  5  W.  Va.  276;  Wolfe  v.  McCaull,  76 
Va.  876. 

D.  ACT  MUST  BE  LAWFUL. 

Qenerally.— Mandamus  will  not  lie  to  compel  the 
performance  of  an  unlawful  act  Tyler  v.  Taylor, 
29  Gratt  765;  State  v.  County  Court,  47  W.  Va.  672, 
35  S.  E.  Ret).  969;  Ohio  Valley  Iron  Works  v.  Mounds- 
vlUe, 11  W.  Va.  2;  Powell  v.  Dawson.  45  W.  Va.  780,  82 
S.  E.  Rep.  214;  Wise  v.  Blgrfirer,  79  Va.  269;  Board 
V.  Catlett  86  Va.  158,9  S.  E.  Rep.  999;  Dempsey  v. 
Board,  40  W.  Va.  99,  20  S.  E.  Rep.  811;  Woodford  v. 
Hull.  31  W.  Va.  470,  7  S.  E.  Rep.  450. 

Act  Which  Has  Been  Enjoined.— So  mandamus  will 
not  He  to  compel  the  performance  of  an  act, 
aeralnst  the  performance  of  which  there  Is  a  pre- 
exlstlnsr  Injunction.  State  v.  County  Court  47  W. 
Va.  672,  35  S.  E.  Rep.  959. 

E.  ACTS  MUST  BE  MINISTERIAL  NOT  DISCRE- 
TIONARY OR  JUDICIAL  IN  CHARACTER. 

1.  MiNisTBBiAL  Acts.— Mandamus  Is  the  proper 
remedy  where  the  act  whose  performance  is  sougrht 
to  be  compelled  is  ministerial.  Wilder  v.  Kelley,  88 
Va.  274. 18  S.  E.  Rep.  483;  Richmond  v.  Epps,  98  Va.  233, 
85  S.  E.  Rep.  728;  Broaddus  v.  Essex  Co.,  99  Va.  870. 
38  S.  E.  Rep.  177;  Board  v.  Minturn.  4  W.  Va.  300: 
State  V.  Herrald,  88W.  Va.  721,  15  S.  E.  Rep.  974; 
State  V.  County  Court  83  W.  Va.  589, 11  S.  E.  Rep.  72; 
Dawson  V.  Thruston,  2  Hen.  &  M.  132;  Satterlee  v. 
Strlder.  31  W.  Va.  781,  8  S.  E.  Rep.  652;  Thurston  v. 
Hudfirlns,93  Va.  780,  20  S.  E.  Rep.  966;  Wise  v.  Blggrer, 
79  Va.  269;  Delaney  v.  Goddln,  12  Gratt  286;  Robin- 
son V.  Rogers,  24  Gratt  319:  Doollttle  v.  County 
Court  28  W.  Va,  158:  Marcum  v.  Ballot  Commis- 
sioners, 42  W.  Va.263,26  S.E.  Rep.  281:  Summers  Co. 
V.  Monroe  Co..  43  W.  Va.  207.  27  S.  E.  Rep.  307;  Hebb  v. 
Cay  ton,  45  W.  Va.  578,  82  S.  E.  Rep.  187;  Daniel  v. 
Stmms,  40  W.  Va.  554.  39  S.  E.  Rep.  690. 

When  there  Is  left  to  the  Inferior  tribunal  no 
discretion  but  to  perform  the  duty  In  a  particular 
way.  by  dolnff  a  certain  specific  act  then  the  Infe- 
rior tribunal  acts  ministerially  and  may  be  com- 
pelled by  mandamus  not  only  to  perform  Its  duties, 
but  to  perform  them  by  dolner  the  certain  specific 
act    Board  v.  Minturn.  4  W.  Va.  300. 

2.  Matters  of  Discretion.— But  where  the  act 
Is  of  a  discretionary  or  judicial  nature  manda- 
mus win  only  lie  to  compel  action  firenerally, 
not  to  direct  such  action.  The  greneral  rule  on 
this  subject  Is  that  If  the  Inferior  tribunal, 
corporate  body  or  public  officer  has  a  discretion 
and  exercises  It  this  discretion  cannot  be  controlled 
by  mandamus:  but  If  the  Inferior  tribunal,  etc., 
refuse  to  act  when  the  law  requires  them  to  act, 
and  the  party  has  no  other  adequate  legral  remedy, 
and  when  In  Justice  there  ous'ht  to  be  one,  man- 
damus will  lie  to  set  them  In  motion  and  compel 
action,  but  without  controlllngr  such  discretion. 
Wilder  V.  Kelley,  88  Va.  274. 13  S.  E.  Rep.  483:  Pagre 
V.  Clopton.  80  Gratt  415;  Richmond  v.  Epps,  98  Va. 
283,  85  S.  B.  Rep.  723;  Broaddus  v.  Essex  Co..  99  Va. 
370,  38  S.  E.  Rep.  177;  Board  v.  Minturn,  4  W. 
Va.  300:  State  v.  Buchanan,  24  W.  Va.  362,  386; 
Eubank  v.  Boufirhton,  98  Va.  499, 86  S.  E.  Rep.  529;  State 
V.  Herrald,  86  W.  Va.  721,  15  S.  E.  Rep.  974;  State  v. 
County  Court  33  W.  Va.  589.  11  S.  E.  Rep.  72;  Satter- 
lee V.  Strlder,  31 W.  Va.  781,  8  S.  E.  Rep.  652;  Thurston 
V.  Hudfflns.  98  Va.   780,  20  S.  £.  Rep.  966;  Wise  v. 
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Bifirfirer,'79  Vau  289:  Frisbie  v.  JusUces,  2  Va.  Cas.  92: 
Marcum  y.  Ballot  Commissioners,  42  W.  Va.  268,  26 
S.  E.  Rep.  281:  Hebb  v.  Cay  ton,  45  W.  Va.  578, 82  S.  E. 
Rep.  187:  Dent  v.  Board,  45  W.  Va.  750.  82  S.  E.  Rep. 
260;  Roberts  v.  Paull,  60  W.  Va.  528,  40  S.  E.  Rep.  470: 
Miller  V.  County  Court,  34  W.  Va.  285.  12  S.  E.Rep. 
702:  Rowe  v.  Dris^ell,  100  Va.  187,  40  S.  E.  Rep.  609; 
Daniel  v.  Simms.  49  W.  Va.  554.  89  S.  £.  Rep.  690:  Pol- 
inir  ▼.  Board  of  Education.  50  W.  Va.  874,  40  S.  E. 
Rep.  867:  Goff  v.  Wilson,  32  W.  Va.  898,  9  S.  E.  Rep.  28; 
Simons  V.  Military  Board,  99  Va.  890,  89  S.  E.  Rep.  126; 
Wolfe  V.  McCaull,  76  Va.  876. 

Nor  wbere  such  judgment  and  discretion  has 
been  once  exercised,  will  mandamus  lie  to  compel 
the  undoing?  of  what  has  been  done  and  the  doinff 
of  a  different  thlnsr.  Thurston  v.  Hud^lns,  98  Va. 
780.  20  S.  E.  Rep.  966. 

3.  Criterion.— The  question,  however,  whether 
certain  duties  are  ministerial  or  Judicial,  depends 
upon  the  fifeneral  nature  of  the  duties  to  be  per- 
formed, and  if  these  duties  be  clearly  ministerial 
tnitheir  character,  the  fact  that  the  county  court 
or  other  officers  in  the  performance  of  such  minis- 
terial duty  was  necessarily  compelled  in  decUnin&r 
to  perform  it.  to  decide  disputed  questions  of  law, 
would  not  render  the  duty  Judicial.  Doolittle  v. 
County  Court.  28  W.  Va.  158.  178. 

4.  Mbrb  Prbliminart  Question  of  Discretion.— 
So  where  the  matter  inyolvinfr  Judarment  or  discre- 
tion is  a  mere  preliminary  question  of  fact  leadinfir 
up  to  the  main  fact  which  is  purely  ministerial, 
mandamus  will  lie,  notwithstandiner  the  determina- 
tion of  such  preliminary  question  calls  for  the 
exercise  of  judfirment  or  discretion.  Marcum  v. 
Ballot  Commissioners.  42  W.  Va.  283.  26  S.  E.  Rep. 
281  :  Com.  v.  Justices  of  Fairfax  County  Court,  2  Va. 
Cas.  9. 

Thusa  writ  of  mandamus  was  srranted  to  compel 
a  county  court  to  build  a  bridsre.  though  It  was 
necessary  for  them  to  exercise  their  discretion  as 
to  whether  a  necessity  for  such  brldgre  had  arisen 
and  whether  the  surveyor  or  his  assistants  could 
not  make  or  maintain  the  same.  Com.  v.  Justices 
of  Fairfax  County  Court.  2  Va.  Cas.  9. 

So  in  mandamus  proceeding's  to  compel  the  ad- 
mission of  a  clerk,  the  amount  of  the  security  belng^ 
fixed  by  law,  the  sufficiency  or  insufficiency  of  the 
security  offered  is  a  mere  preliminary  question  of 
fact,  a  discretion  in  the  determination  of  which  will 
not  bar  the  writ    Dew  v.  Judges  of  Sweet  Springs. 

3  Hen.  &  M.  1,  3  Am.  Dec.  639. 
In  Marcum  v.  Ballot  Commissioners,  42  W.  Va.  263. 

26  S.  E.  Rep.  281,  the  court  disapproved  of  the  laxness 
of  the  VlrfiTlnia  courts  in  allowingr  the  writ  where- 
ever  the  ereneral  nature  of  the  main  act  was  minis- 
terial, and  refused  the  writ  where  it  was  sought  to 
compel  the  ballot  commissioners  to  put  a  different 
name  upon  the  ballots  as  the  democratic  candidate, 
there  being^  two  persons  claimincr  to  be  the  resrular 
candidate,  on  the  srround  that  the  commissioner 
had  acted  Judicially  in  decldlne-  which  was  the  reg- 
ular candidate  ;  although  the  mere  act  of  puttin&r 
the  name  on  the  ballots  was  a  ministerial  act. 

F.  CONTRACTUAL  DUTIES.— Mandamus  will  not 
lie  to  enforce  contract  risrhts  of  a  private  and  per- 
sonal nature.  Miller  v.  State  Board  of  Agriculture, 
46  W.  Va.  192.  32  S.  E.  Rep.  1007 :  Johnston  v.  State 
Board  of  Afirrlculture,46  W.  Va.  196,  32  S.  E.  Rep.  1039: 
Supervisors  v.  Rule,  6  W.  Va.  276. 

Thoug-h  if  a  person  has  a  right  to  have  a  public 
officer  perform  a  purely  ministerial  act  under  the 
law,  the  fact  that  it  grows  out  of  contract  would  be 
no  bar  to  mandamus.  Miller  v.  State  Board  of  Ag- 
riculture. 46  W.  Va.  192,  32  S.  E.  Rep.  1007;  Johnston 
V.  State  Board  of  Afirriculture,  46  W.  Va.  196.  82  S.  E. 
Rep.  1089. 


Mandamus  does  not  lie  to  enforce  mere  contrac- 
tual duties.  Its  proper  employment  is  to  enforce  the 
performance  of  duties  incumbent  by  law  upon  the 
person  or  body  asrainst  whom  the  coercive  power 
of  the  Courtis  invoked;  rig^htsof  a  private  or  per- 
sonal nature,  and  obligations  resting  entirely  upon 
contract  not  involving^  any  question  of  trust  or  of 
official  duty,  cannot  be  enforced  by  mandamus.  In 
other  words,  the  writ  of  mandamus  cannot  be  sub- 
stituted for  a  decree  for  specific  performance  of 
duties  other  than  those  growing  out  of  public  rela- 
tions, or  such  as  are  clearly  imposed  by  statute,  or 
in  some  respects  involving^  a  trust  Richmond  Ry., 
etc.,  Co.  V.  Brown.  97  Va.  26,  82  S.  E.  Rep.  775. 

A  duty  imposed  upon  a  street  railway  corporation 
to  transfer  its  passencrers  free  of  charg^e,  by  order 
of  the  Judge  of  the  county  court  In  pursuance  of  a. 
stipulation  in  the  charter  that  the  corporation 
mi£rht  build  its  road  upon  the  highways  of  the  county 
upon  such  terms  as  said  Judffe  should  prescribe,  is 
not  a  duty  arlslnsr  out  of  contract  any  more  than  if 
it  were  a  part  of  the  charter  itself  but  a  duty  en- 
forced by  law,  hence  mandamus  is  the  proper 
remedy  to  enforce  it  Richmond  Ry..  etc..  Co.  v. 
Brown.  97  Va.  26,  82  S.  E.  Rep.  776. 

G.  VAIN  OR  USELESS  ACT. -A  writ  of  mandamus 
will  not  be  granted  to  compel  the  performance  of  a 
vain  or  useless  act  Satterlee  v.  Strlder,  31  W.  Va. 
781.  8  S.  E.  Rep.  562:  Mitchell  v.  Witt  98  Va.  459.  86  S. 
E.  Rep.  528:  State  v.  County  Court  47  W.  Va.  072.  35 
S.  E.  Rep.  960. 

"It  Is  well  settled  as  a  fundamental  principle  in 
the  law  of  mandamus."  says  an  able  text  writer, 
"that  courts  will  not  g^rant  this  extraordinary 
remedy  where  to  do  so  would  be  fruitless  and  una- 
vailiufiT.  If  it  appear  that  the  writ  would  be  in- 
effectual to  accomplish  the  object  in  view,  either 
from  the  want  of  power  of  the  respondent  to  per- 
form the  act  required,  or  on  the  part  of  the  court 
grantinff  the  writ  to  compel  its  performance,  tlie 
court  will  refuse  to  Interfere.  2  Spellinfir  on  Extra- 
ordinary Relief,  sec.  1877."  Town  of  Strasburg^  v. 
Winchester  &  S.  R.  Co..  94  Va.  647,  27  S.  E.  Rep.  493. 

So  where  there  is  no  money  to  perform  the  act 
desired.  State  v.  County  Court  47  W.  Va.  672,85  8. 
E.  Rep.  959. 

Thus  a  mandamus  will  not  be  Issued  to  compel  a 
railroad  which  had  leased  its  road  to  another  road 
which  is  in  the  hands  of  a  receiver,  to  extend  its 
road,  where  the  road  is  financially  unable  to  make 
such  extension,  and  the  court  has  no  power  to 
compel  the  receiver  to  operate  such  extension  if 
made.  Town  of  Strasbursr  v.  Winchester,  etc..  R. 
Co.,  94  Va.  647,  27  S.  E.  Rep.  498. 

So  a  writ  of  mandamus  will  not  He  to  compel  the 
sifirniuff  of  a  bill  of  exceptions  in  a  case  where  no 
appeal  lies  from  the  decision  of  the  Judg^e  refusing: 
to  sifirn  such  bill,  since  it  would  be  futile.  Poteet  t. 
County  of  Cabell,  30  W.  Va.  58,  3  S.  E.  Rep.  97. 

So  mandamus  will  not  lie  to  compel  the  reirister 
of  the  land  office  to  endorse  a  land-irrant  where, 
at  the  time  the  rlfifht  to  such  grant  accrued,  the 
necessity  for  such  endorsement  no  longer  existed 
and  the  grant  was  as  valid  without  as  with  such 
endorsement    Parker  v.  Anderson,  2  Pat  &H.  8& 

So  mandamus  will  not  lie  to  compel  the  judg-e  of  a 
corporation  court  to  hear  a  contest  as  to  the  elec- 
tion of  city  councilmen,  since  any  decision  he  mierht 
render  would  be  unvallinff.  the  council  being^  the 
Judfire  of  the  election,  qualification  and  returns  of 
its  members  and  also  havlnfif  the  power  to  fill  a 
vacancy  by  an  election.  Mitchell  v.  Witt.  96  Va.  4S0. 
86  S.  £.  Rep.  528. 

So  where  a  person  holding  one  office  accepts  an  in* 
compatible  office,  mandamus  will  not  lie  to  compel 
1  his  admission  to  his  old  office,  whether  the  accept- 
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ance  of  tlie  tncompatlble  office  vacates  tbe  old 
office  or  only  renders  his  tenure  voidable,  since  in 
either  case  it  would  be  unavailinGf  to  compel  bis 
admission.    Amory  v.  Justices,  3  Va.  Cas.  528. 

So  where  a  Justice  has  removed  from  the  county 
and  his  office  is  thereby  rendered  void  or  voidable. 
Chew  V.  Justices.  2  Va.  Cas.  90B. 

So  mandamus  will  not  lie  to  compel  the  perform- 
ance of  an  unnecessary  act  So  where  the  corpora- 
tion court  has  decided  that  an  additional  survey 
of  a  lot  need  not  be  made  because  a  sufficient 
description  of  the  lot  cau  be  obtained  from  the 
records,  there  is  no  necessity  for  a  report  by  the 
city  enirineer,  and  the  makinsr  of  such  a  report  will 
not  be  compelled  by  mandamus.  Glenn  v.  CuUhaw, 
96  Va.  077,  38  S.  £.  Rep.  1016. 

H.  ACTS  IMPOSSIBLE  OP  PERFORMANCE.— So 
the  writ  will  not  be  granted  where  compliance  with 
the  mandate  of  the  writ  is  impossible.  Wise  v. 
Bigger,  79  Va.  208. 

As  where  It  is  sought  to  compel  the  county  court 
to  build  a  court  house  and  there  is  no  money  with 
which  to  do  it  State  v.  County  Court  47  W.  Va.  672, 
85  S.  E.  Rep.  9fi0. 
I.  OTHER  ADEQUATE  REMEDY. 
1.  GBNEBALiiT.— Mandamus  Is  not  available  where 
another  specific  and  adequate  remedy  exists.  State 
▼.  County  Court  88  W.  Va.  589, 11  S.  E.  Rep.  72;  Kin? 
William  Justices  v.  Munday,  2  Lelffh  166,  21  Am. 
Dec.  604;  Ex  parte  Goolsby,  2  Gratt  576;  Moon  v. 
Willford,  84  Va.  84,  4  S.  E.  Rep.  672;  Dew  v.  Judfires 
of  Sweet  SprlufiTS.  8  Hen.  &  M.  1 ;  Supervisors  v.  Powell, 
96  Va.  086,  29  S.  E.  Rep.  682;  Pafire  v.  Clopton,  80  Gratt 
415:  Clay  v.  Ballard.  87  Va.  787,  18  S.  E.  Rep.  202; 
Miller  v.  County  Court  84  W.  Va.  286,  18  S.  E.  Rep. 
702;  Wolfe  v.  McCaull,  76  Va.  876. 

In  order  that  the  existence  of  another  remedy 
shall  constitute  a  bar  to  relief  by  mandamus,  such 
other  remedy  must  not  only  be  adequate  in  the 
ff-eneral  sense  of  the  term,  but  it  must  be  specific 
and  appropriate  to 'the  circumstances  of  the  par- 
ticular case.  The  remedy  at  law  which  will  operate 
as  a  bar  to  mandamus  must  generally  be  such  a 
remedy  as  will  enforce  a  risrht  or  the  performance 
of  a  duty.  A  remedy  cannot  be  said  to  be  fully 
adequate  to  meet  the  Justice  and  necessities  of  a 
case,  unless  it  reaches  the  end  intended,  and  ac- 
taally  compels  a  performance  of  the  duty  in  question. 
Such  other  remedy,  in  order  to  constitute  a  bar 
to  mandamus,  must  be  adequate  to  place  the  in- 
jured party,  as  nearly  as  the  circumstances  of  the 
case  will  permit  in  the  position  which  he  occupied 
'before  the  injury  or  omission  of  duty  complained 
of.  The  controlling  question  is  not  "Has  the  party 
a  remedy  at  law?"  but  "Is  that  remedy  fully  com- 
mensurate with  the  necessities  and  rights  of  the 
party  under  all  the  circumstances  of  the  particular 
case?"  Or.  as  was  said  in  one  case.  **To  supersede 
tbe  remedy  by  mandamus  the  party  must  not  only 
liave  a  specific  remedy,  but  one  competent  to  afford 
relief  upon  the  very  subject-matter  of  his  applica- 
tion, and  one  which  is  equally  as  convenient,  benefi- 
cial, and  effective  as  the  proceedlns^  by  mandamus." 
2  Spell.  Ex.  ReUef.  S  1876;  Richmond  Ry.,  etc.,  Co. 
▼.  Brown,  97  Va.  26.  82  S.  E.  Rep.  775. 

Where  the  other  remedy  is  obsolete,  inconvenient 
or  incomplete  the  court  exercises  a  sound  discre- 
tion in  flrranUnfir  or  refusing  the  writ  Kinsr  William 
Justices  V.  Monday,  2  Leierh  165,  21  Am.  Dec.  604; 
Dew  V.  Judges  of  Sweet  Springs,  3  Hen.  &M.  1;  Paffe 
V.  Clopton,  80  Gratt  415;  Wolfe  v.  McCaull,  76  Va.  876. 
But  the  mere  fact  that  there  is  no  other  remedy, 
will  not  make  mandamus  available,  if  it  is  otherwise 
improper;  thus  mandamus  will  not  lie  to  compel 
a  jadffc  to  award  costs  merely  because  no  writ  lies 


in  a  mere  matter  of  costs.    Roberts  v.  Paull,  60  W. 
Va.  528,  40  S.  E.  Rep.  470. 

2.  Appkal,  Ebrob  OB  Cbbtiobabl— Mandamus 
will  never  be  allowed  to  usurp  the  functions  of  a 
writ  of  error,  appeal  or  certiorari,  it  can  never  be 
employed  in  the  absence  of  statute  for  the  the  correc- 
tion of  errors  of  inferior  tribunals  actinsr  Judicially 
or  Quaai  Judicially.  State  v.  County  Court  83  W. 
Va.  689, 11  S.  E.  Rep.  72;  Eubank  v.  Bouffhton,  98  Va. 
499,  86  S.  E.  Rep.  629;  Ex  parte  Goolsby,  2  Gratt. 
676;  Moon  v.  Willford.  84  Va.  84.  4  S.  E.  Rep.  572; 
Roberts  v.  Paull,  60  W.  Va.  688.  40  S.  E.  Rep.  470; 
Miller  V.  County  Court  84  W.  Va.  286,  12  S.  E.  Rep. 
702. 

Thus  a  writ  of  mandamus  was  refused  to  a  peti- 
tioner whose  child  had  been  refused  admission  to  a 
white  school  on  the  ground  that  he  was  a  ne^ro, 
where  the  statute  ffave  him  a  riffht  of  appeal  to  the 
county  superintendent  of  schools.  Eubank  v. 
Bouffhton,  98  Va.  499,  86  S.  E.  Rep.  629. 

So  the  writ  was  refused  where  it  was  sought  to 
compel  a  Judsre  to  allow  a  certain  person  to  become 
a  party  to  a  suit  Moon  v.  Wellford,  84  Va.  84.  4  S.  E. 
Rep.  672. 

So  where  the  district  court  refused  to  arrant  a 
supersedeas  to  the  Judgment  of  a  county  court, 
mandamus  will  not  lie  to  compel  the  district  court 
to  arrant  it  but  will  itself  arrant  the  supersedeas. 
Mayo  V.  Clark,  2  Call  276. 

So  it  was  refused  where  It  was  sought  to  compel  a 
court  to  remove  a  cause  from  the  docket  on  the 
arround  that  an  office  Judarment  had  been  erro- 
neously set  aside  after  it  had  become  final,  and  to 
award  execution.    Ex  parte  Goolsby,  2  Gratt  575. 

3.  ACTION  AT  Law.— A  specific  remedy  by  action  at 
law  to  recover  the  sum  due  with  costs  is  a  bar  to  a 
writ  of  mandamus  to  compel  the  Justices  of  the 
county  court  to  make  a  county  levy  to  pay  the 
builders  of  a  public  bridare.  Kinar  William  JusUces 
V.  Munday,  2  Leiarh  165.  21  Am.  Dec.  604. 

An  action  for  damaares  is  not  such  an  adequate 
remedy  as  will  bar  a  writ  of  mandamus  to  compel  a 
street  car  company  to  transfer  a  passenarer  free  of 
charare  as  required  by  Its  charter.  Richmond  Ry.. 
etc.,  Co.  V.  Brown,  97  Va.  26,  82  S.  E.  Rep.  775. 

So  mandamus  will  not  lie  to  compel  a  county 
treasurer  to  collect  taxes  from  a  town  which  claims 
to  be  exempt  therefrom,  there  belnar  an  adequate 
remedy  provided  by  action  aarainst  the  treasurer 
and  his  sureties  for  the  amount  of  the  tax.  Super- 
visors V.  Powell.  96  Va.  685,  20  S.  E.  Rep.  682. 

J.  DISCRETION  OF  COURT.-The  writ  of  man- 
damus is  no  lonarer  a  preroarative  writ  any  more 
than  an  action  of  debt  but  if  the  petition  shows  a 
rlarht  to  the  writ  In  the  relator,  he  is  entitled  to  It 
as  a  matter  of  riarht  State  v.  County  Court,  47  W. 
Va.  072,  85S.  E.  Rep.  959;  Dew  v.  Judares  of  Sweet 
Sprinars,  8  Hen.  &  M.  1. 

Mandamus,  however,  is  so  far  a  discretionary 
writ  that  where  an  assessor  has  refused  to  assess 
property  exempt  by  a  statute  which  the  arovernor 
has  decided  to  be  unconstitutional  under  a  decision 
of  the  supreme  court  the  court  of  appeals  miarht 
decline  to  issue  the  writ  if  the  decision  of  the  gov- 
ernor were  clearly  wronar,  not  because  the  assessor 
could  set  up  such  a  defence,  but  in  order  not  to  in- 
volve taxpayers  in  an  expensive  lltlaration.  State 
V.  Buchanan,  24  W.  Va.  362,  384. 

K.  DEMAND  AND  REFUSAL.— Before  manda- 
mus will  lie  to  compel  the  performance  of  public 
duty,  it  must  be  shown  that  the  rig^ht  to  the  per- 
formance of  such  duty  has  been  denied.  Gleaves 
V.  Terry,  93  Va.  491,  26  S.  E.  Rep.  662;  Welty 
V.  County  Court  46  W.  Va.  460,  38  S.  E.  Rep.  269. 

Thus  a  mandamus  was  refused  in  Ex  parte 
Goolsby,  2  Gratt.  676,  where  it  was  souarht  to  compel 
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a  court  to  remove  a  cause  from  its  docket  and  direct 
an  execution  to  be  issued,  on  tlie  sround  that  there 
■was  an  adequate  remedy  by  application  to  the  court 
to  issue  execution  on  the  judcrment,  which  was 
equivalent  to  sayins^  such  application  should  have 
been  Urst  made. 

Yet  where  the  thin?  required  is  the  plain  duty  of 
the  respondents  no  previous  demand  is  necessary, 
as  where  the  petitioner  has  recovered  a  judsrment 
affainst  a  municipal  corporation  and  execution  has 
been  returned  **no  property  found,"  no  previous 
demand  and  refusal  of  the  municipal  author- 
ities to  make  a  levy  to  pay  the  judgment  is  neces- 
sary, such  beins^  their  plain  duty.  Hence  of  course 
it  is  unnecessary  to  alleffe  such  previous  demand 
and  refusal  either  in  the  petition  or  the  alternative 
writ.    Fisher  v.  City  of  Charleston,  17  W.  Va.  506. 

L.  EXPIRATION  OF  TERM  OF  OFFICE.-Man- 
damus  will  not  lie  asrainst  an  officer,  in  his  offi- 
cial capacity,  after  the  expiration  of  his  term  of 
office.  The  petition  should  be  asrainst  the  officer 
holding  the  office  at  the  date  of  the  petition.  Dent 
V.  Board,  46  W.  Va.  760,  32  S.  E.  Rep.  250. 

An  unaccepted  reslfirnatlon  will  not  relieve  a  pub- 
lic officer,  €.  0'  a  registrar,  from  the  oblisration  to 
perform  duties  attached  to  his  office.  Coleman  v. 
Sands,  87  Va.  689,  13  S.  £.  Rep.  14& 

M.  UNCONSTITUTIONALITY  OF  STATUTE  AS 
DEFENCE. -In  Danville  v.  Blackwell,  80  Va.  88,  the 
court  seems  to  have  impliedly  admitted  that  the 
unconstitutionality  of  a  statute  would  be  a  defence 
to  a  mandamus  to  compel  the  performance  of 
duties  imposed  by  such  statute,  but  the  court  held 
the  statute  constitutional  in  that  case.  See  also. 
Cowan  V.  Fulton.  28  Gratt  679;  Bridsres  v.  Shall- 
cross,  6  W.  Va.  6C2. 

IV.  INFERIOR  COURTS  AND  JUDQBS. 

A.  GENERALLY.— The  general  rule  is  that  where 
the  inferior  court  or  judere  is  actiner  Judicially, 
mandamus  is  not  the  proper  remedy  to  control 
such  action.  Roberts  v.  Paull,  50  W.  Va.  628,  40  S. 
E.  Rep.  470;  State  v.  County  Court,  88  W.  Va.  689.  11 
S.  E.  Rep.  72;  Miller  v.  County  Court.  34  W.  Va.  285, 
12  S.  E.  Rep.  702;  Jones  v.  Justices  of  Stafford,  1 
Leiffh  684;  Ex  r>art4  Goolsby,  2  Gratt.  675.  But  the 
party  affsrrieved  must  be  left  to  his  remedy  by 
appeal,  error  or  certiorari.  Pasre  v.  Clop  ton,  80 
Gratt  416:  State  v.  County  Court,  83  W.  Va.  589,  11 
S.  E.  Rep.  72:  Miller  v.  County  Court,  34  W.  Va.  286, 
12  S.  E.  Rep.  702:  Jones  v.  Justices  of  Stafford,  1 
LelfiTh  684:  Ex  parte  Goolsby.  2  Gratt  676:  Moon  v. 
Wellford.  84  Va.  34.  4  S.  E.  Rep.  572. 

But  if  the  inferior  court  or  Judgre  refuses  to  take 
jurisdiction,  mandamus  is  the  proper  remedy  to 
compel  him  to  do  so  and  hear  and  determine  the 
cause.  Roberts  v.  Paull,  60  W.  Va,  528,  40  S.  E.  Rep. 
470;  Page  v.  Clopton,  80Gratt  416;  Miller  v.  County 
Court  84  W.  Va.  286,  12  S.  E.  Rep.  702;  Jones  v.  Jus- 
tices of  Stafford,  1  Leigh  584. 

It  often  happens  that  duties  are  devolved  upon 
courts  or  Judges,  either  by  operation  of  law  or  by 
express  statute,  which  partake  more  of  a  ministe- 
rial, than  a  Judicial,  nature,  and  where  the  duty  is 
so  plain  and  imperative  that  no  element  of  discre- 
tion can  enter  into  its  performance.  While  the 
courts  uniformly  refuse  to  Interfere  with  the  dis- 
cretion of  inferior  tribunals  in  the  performance  of 
their  duties,  yet  as  to  acts  to  be  performed  by  a 
court  or  Judge  in  a  merely  ministerial  capacity,  or 
as  to  duties  which  are  imposed  upon  them  by 
statute,  and  as  to  which  there  can  be  no  dispute, 
and  no  element  of  discretion,  mandamus,  not  writ 
of  error,  is  the  appropriate  remedy.  United  States, 
etc.,  Co.  V.  Peebles,  100  Va.  586,  42  S.  E.  Rep.  810. 

The  fact  that  a  court  performs  a  ministerial  act 


does  not  make  its  action  any  the  less  ministerial.  It 
is  the  character  of  the  act  not  the  tribunal  per- 
forming it,  that  gives  character  to  the  act  Sum- 
mers Co.  V.  Monroe  Co.,  48  W.  Va.  207,  87  S.  E.  Rep. 
807. 

B.  REMOVAL  OF  CAUSE. 

From  Corporation  to  CIrcalt  Court— Mandamus 
will  lie  to  compel  the  Judge  of  a  corporation  court 
to  remove  a  cause  pending  in  his  court  to  the 
circuK  court  for  that  corporation,  according 
to  Acts  1888-4,  p.  424,  the  duty  imposed  by  such 
statute  being  absolute,  and  purely  ministerial  and 
there  being  no  other  adequate  remedy.  Town  of 
Danville  v.  Blackwell,  80  Va.  88. 

Prom  Stato  Court  to  Federal  Court.— Mandamua 
from  a  higher  state  court  Is  the  proper  remedy  to 
compel  a  state  court  to  remove  a  cause  to  the  fed- 
eral courts  in  pursuance  of  the  Act  of  Congress,  i 
Sess.,  ch.  96,  S  12.    Brown  v.  Crippln.  4  Hen.  ^  M.  173. 

C.  HEARING  AND  DETERMINATION  OF  CAUSE. 
—Mandamus,  not  supersedeas,  is  the  proper  remedy 
to  compel  the  Judge  of  a  circuit  court  to  hear  and 
determine  a  cause,  transferred  to  his  court  in  pur- 
suance of  Acts  1809-70,  ch.  182,  S  29.  which  it  has 
erroneously  ordered  to  be  stricken  from  the  docket 
Cowan  V.  Doddridge.  22  Gratt  468;  Cowan  v.  Fulton, 
28  Gratt  679;  Kent  Paine  &  Co.  v.  Dickinson,  85 
Gratt  817.  See  also.  Valley  Turnpike  Co.  v.  Moore. 
100  Va.  702,  42  S.  E.  Rep.  «76. 

So  mandamus  will  lie  to  compel  the  Judge  of  a 
county  court  to  hear  and  determine  a  contested 
election  case  under  S  100  of  the  Code,  where  the 
requirements  of  that  section  have  been  complied 
with,  but  the  Judge  has  wrongfully  dismissed  the 
complaint  for  misjoinder  of  parties.  Richardson  v. 
Farrar,  88  Va.  760,  15  S.  E.  Rep.  117.  Lacy.  J.,  dis- 
senting. 

So  where  a  circuit  court  declines  to  render  a 
decree  until  further  legislation  on  the  subject  a 
mandamus  will  lie  from  the  supreme  court  of 
appeals  to  compel  it  to  determine  the  cause. 
Supervisors  v.  Alexandria,  96  Va.  469.  28  S.  E.  Rep. 
882. 

So  where  a  state  court  has  properly  refused  to 
allow  a  cause  to  be  removed  to  a  federal  court  but 
refuses  to  try  the  case  on  the  ground  that  a  tran- 
script of  the  record  had  nevertheless  been  filed,  and 
the  cause  docketed  in  the  federal  court,  mandamus 
will  lie  to  compel  the  state  court  to  take  Jurisdic- 
tion and  proceed  to  try  the  case.  White  v.  Holt,  20 
W.  Va.  792. 

A  federal  court  cannot  enjoin  the  mandamus 
proceedings  in  the  supreme  court  of  the  state  in 
such  a  case.    White  v.  Holt  20  W.  Va.  792. 

In  Webb  v.  Barbour,  4  Hen.  &  M.  462.  the  superior 
court  of  chancery  awarded  a  rule  against  the 
county  court  to  show  cause  why  a  mandamus 
should  not  issue  commanding  them  to  hear  and 
decide  a  case,  but  the  court  declined  to  decide 
whether  it  would  award  the  writ 

The  statute  of  1826-6,  ch.  16,  was  intended  to  pre- 
vent unreasonable  and  causeless  delays  In  suits  In 
chancery;  and.  with  that  view,  the  14th  section 
authorizes  the  court  of  appeals  to  award  a  manda- 
mus to  the  court  of  chancery,  to  compel  them  to 
hear  causes  at  the  first  term  at  which  they  are  pre- 
pared for  hearing,  when  no  special  cause  appears 
for  the  refusal  of  the  court  to  hear  them;  but  the 
statute  does  not  authorize  a  mandamus  to  compel 
a  hearing  of  a  cause,  which  the  court  of  chancery, 
in  its  discretion,  for  reasons  satisfactory  to  it 
thinks  proper  to  continue.  Ex  parts  Richardson. 
8  Leigh  848. 

But  mandamus  will  not  lie  to  compel  a  Judge  to 
hear  and  determine  a  cause  over  which  he  has  no 
Jurisdiction. 
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Thus  the  writ  was  refused  where  It  was  soaffht  to 
compel  a  juds^e  of  a  cor^ratlon  court  to  decide  a 
contest  as  to  the  election  of  a  city  councilman,  the 
council  beinf  the  sole  judffe  of  the  election,  qualifi- 
cation and  returns  of  its  own  members,  and  havinsr 
authority  to  order  an  election  to  fill  a  vacancy. 
Mitchell  V.  Witt  98  Va.  4B9,  86  S.  E.  Rep.  628. 

D.  APPEALS. 

1.  Allow  AN  cs  and  Dbtxbmination.— Mandamus 
is  the  proper  remedy  to  compel  the  circuit  court  to 
take  jurisdiction  of  an  appeal  from  an  assessment 
made  by  the  board  of  public  works  as  provided  by 
statute,  that  court  erroneously  ref  using^  to  exercise 
jurisdiction  on  the  srround  that  the  statute  confer- 
ring the  riffht  of  appeal  was  unconstitutional. 
Wheellnur  Bridge,  etc.,  R.  Co.  v.  Paull,  89  W.  Va.  142, 
19  S.  E.  Rep.  551. 

Mandamus  is  the  proper  remedy  to  compel  a 
mayor  or  justice  to  srrant  an  appeal  from  his  -deci- 
sion, where  the  party  has  a  riffht  to  appeaL  Sx  jnirte 
Morris,  11  Qratt  292;  Woodford  v.  Hull,  31  W.  Va. 
470,  7  S.  E.  Rep.  450.  Obiter  where  no  appeal  is  pro- 
vided. Woodford  v.  Hull,  31  W.  Va.  470,  7  S.  E.  Rep. 
450. 

Mandamus  will  not  lie  to  compel  a  justice  to  allow 
an  appeal  from  his  decision  where  the  amount  in- 
TOl ved  is  below  the  j  urisdictional  amount  Norfolk, 
etc.,  R.  Co.  V.  Clark.  92  Va.  118,  22  S.  E.  Rep.  867. 

2.  Pbhfbcting  Appeal. 

a.  Bilis  of  ^jcctfp^ton.— Mandamus  is  the  proper 
remedy  to  compel  a  judsre  to  sign  a  proper  bill  of 
exceptions,  or  to  proceed  and  settle  the  matter  of  a 
bill  objected  to,  and.  when  settled,  to  sign  it  Page 
V.  Clopton,  30  Gratt.  415;  Poteet  v.  County  of  Cabell, 
30  W.  Va.  58,  3  S.  E.  Rep.  97;  Code  W.  Va.,  ch.  39.  S  48; 
Collins  V.  ChrtsUan,  99  Va.  781,  24  S.  E.  Rep.  472;  Dry- 
den  V.  Swinburne.  20  W.  Va.  89,  113;  Morgan  v. 
Fleming,  24  W.  Va.  186;  Douglass  v.  Ix>omis,  5  W. 
Va.648. 

But  he  cannot  be  compelled  to  sign  a  particular 
bill,  which  does  not  contain  the  truth  of  the  case. 
Paffe  V.  Clopton,  SO  Gratt  416;  Cummings  v.  Arm- 
strong, 34  W.  Va.  1.  11  S.  E.  Rep.  742;  State  v.  Cun- 
ningham, 38  W.  Va.  607,  lis.  E.  Rep.  76;  Douglass  v. 
Loomis,  5  W.  Va.  542. 

And  the  return  of  the  respondent  in  mandamus 
proceedings  to  compel  the  signing  of  a  bill  of  ex- 
ceptions, that  such  bill  does  not  truly  state  the 
facts,  is  conclusive.  Collins  v.  Christian.  92  Va.  781, 
Zi  S.  £.  Rep.  472;  Cummings  v.  Armstrong,  34  W.  Va. 
1,  11  S.  E.  Rep.  742;  State  v.  Cunningham,  33  W.  Va. 
e07, 11  S.  E.  Rep.  78;  Douglass  v.  Doomis,  6  W.  Va.  642. 
Hence,  of  course,  he  is  not  liable  to  punishment  for 
contempt  for  refusing  to  sign  such  a  bill.  State  v. 
Cunningham,  83  W.  Va.  607.  11  S.  E.  Rep.  76. 

The  law  on  this  subject  is  well  stated  by  Gseenb. 
J.,  in  Poteet  v.  County  of  Cabell,  30  W.  Va.  68. 3  S.  E. 
Rep.  97:  "A  judge  is  required  by  the  statute  to  sign 
a  bill  of  exceptions  only  on  condition  that  the  truth 
of  the  case  be  fairly  stated  therein.  The  statement 
in  the  return,  not  traversed,  that  these  bills  do  not 
contain  the  truth  of  the  case,  must  be  taken  as 
conclusively  true  In  this  proceeding.  But  the  duty 
of  the  judge  is  not  ended  and  fully  discharged  when 
he  merely  refuses  to  sign  a  particular  bill  tendered, 
on  the  ground  that  the  truth  of  the  case  Is  not  fairly 
stated  therein.  He  shall  go  further.  He  should 
proceed,  with  the  aid  of  counsel,  to  settle  the  bill. 
and.  when  settled,  to  sign  it  Originally  it  was  sup- 
posed that  the  judge  was  only  bound  to  sign  the  bill 
when  a  true  one  was  presented  to  him,  and,  when 
there  was  any  objection  to  it,  that  te  was  not  to  aid 
in  its  correction,  and  might  therefore  refuse  to 
sisrn  it  But  the  practice  for  a  long  time  has  been 
otherwise.  If  the  bill  presented  is  not  truthful  and 
fair,  the  judge  should  alter  it  and  make  It  such,  or 


suggest  what  alterations  should  be  made,  where 
such  alteration  can  be  made  in  the  draft;  or,  when 
necessary,  he  may  require  it  to  be  redrafted  in  ac- 
cordance with  such  suggestions;  for  he  Is  not  bound 
to  sign  a  bill  that  is  not  true.  If  a  judge,  therefore, 
refuse  to  sign  a  proper  bill,  or  proceed  to  settle  the 
matter  of  a  bill  objected  to,  he  may,  in  either  case, 
be  compelled  by  mandamus  to  act    •   ♦   ♦   ♦   ♦ 

"If  he  states.  In  a  return  to  a  mandamus  nisi,  that 
the  particular  bill  presented  does  not  contain  the 
truth  of  the  case,  and,  therefore,  he  refused  to 
sign  it  such  statement  must  be  taken  as  conclusive 
in  the  proceeding  by  mandamus,  as  this  court  de- 
cided in  Douglass  v.  Loomis.  6  W.  Va.  542,  6th  point 
of  syllabus.  I  would  say.  however,  though  this  case 
was  correctly  decided,  there  is  one  paragraph  in 
the  opinion  of  Bebkshirb,  J.,  which  I  cannot  con- 
cur in;  for,  if  it  be  law,  by  writ  of  mandamus  to 
compel  a  judge  to  sign  a  bill  of  exceptions,  setting* 
forth  the  truth,  as  he  understands  the  facts,  would 
be,  in  many  cases,  futile.  What  I  object  to  is  this 
language  on  page  646:  *And  hence  the  rule'is  that 
the  judge  in  the  case,  where  the  charge  is  that  he 
refused  to  sign  any  bill  of  exceptions,  is  commanded 
in  the  conditional  writ  to  sign  and  seal  the  bill  of 
exceptions  if  it  correctly  set  forth  the  facts.*  If  this 
were  the  rule  it  would  be  impossible  for  counsel,  in 
many  cases,  to  draw  a  bill  of  exceptions  which 
would  set  forth  every  fact  correctly  as  it  was 
understood  by  the  judge,  or  by  any  one  else,  as 
what  were  exactly  the  facts  in  every  minutia  would 
not  in  many  complicated  cases  be  agreed  upon  by 
any  two  persons.  To  say  that  the  judge  should  be 
only  compelled  to  sign  the  particular  bill  prepared 
by  counsel,  if  it  set  forth  the  facts  correctly,  as  in 
many  cases  it  could  not  well  set  them  forth  cor- 
rectly in  every  minute  particular,  would  be  to  say 
that  the  judge,  in  almost  every  case,  could  not  be 
compelled  to  sign  a  bill  of  exceptions  setting  forth 
the  facts  according  to  his  own  understanding. 
This  was,  as  stated  by  Bebkshibb.  J.,  in  a  portion 
of  his  opinion  I  have  quoted,  the  old  idea;  but.  as 
well  stated  by  him.  the  practice  has  for  a  long  time 
been  otherwise.  Such  a  practice  would  in  most 
cases  render  useless  the  right  of  a  party  to  take  a 
bill  of  exceptions.  For  in  most  cases  he  could  not 
present  it  so  that  the  judge  would  be  satisfied  it 
stated  the  case  correctly  in  every  minute  partic- 
ular. The  judge  cannot  refuse  to  sign  any  bill  in 
such  case,  as  Judge  Berkshire  thinks,  'but  he 
should  settle  the  bill,  and,  when  settled,  sign  it' 
Therefore,  if  the  complaint  is  that  a  judge  will  not 
sign  every  bill  of  exceptions,  the  mandamus  would 
not  lie,  as  Judge  Bebkshirb  seems  to  think,  and 
which  might  be  justified  by  a  practice  long  since 
abandoned,  according  to  Judge  Berkshire's  opin- 
ion, that  the  judge  should  be  commanded  to  sign 
the  particular  bill  presented  if  it  correctly  set  forth 
the  facts.  fV>r  such  a  command  would  in  very 
many  cases  be  futile.  The  command  should  be,  as 
in  the  case  of  Page  v.  Clopton.  30  Gratt  432,  which 
commanded  the  judge,  on  tender  by  the  relator  of 
a  bill  of  exceptions,  if  the  truth  of  the  case  be  fairly 
stated  therein,  to  sign  the  same.  But  such  com- 
mand should  not  stop  there,  as  Judge  Bbrkshirb 
seemed  to  think,  but  there  should  be  added,  as  was 
done  in  this  Virginia  case,  this  provision:  'If  the 
truth  of  the  case  be  not  fairly  stated  therein,  to 
proceed,  with  the  aid  of  counsel,  to  settle  the  same, 
and,  when  settled,  to  sign  it'  When  it  is  under- 
stood by  the  court  below  what  is  meant  by  settling 
a  bill  of  exceptions,  if  the  court  below  be  not  cor- 
rupt, such  a  mandamus  would,  when  obeyed, 
present  the  case  fairly;  that  is.  there  would  then  be 
in  the  record  all  the  facts  as  they  really  occurred 
or  were  presented  at  the  trial,  as  these  facts  were 
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understood  by  tlie  Judffe  below,  and  no  fact  wbicb 
tbe  exceptor  reirarded  as  material  would  be  omitted, 
tbouffb  tbe  coart  below  mlfifbt  deem  sucb  fact 
Immaterial  or  impertinent:  and  no  fact  would  be 
omitted  wblch  tbe  court  below  deemed  materlaL 
By  settliner  a  bill  of  exceptions,  wben  presented  by 
counsel,  I  understand,  is  meant  tbat  tbe  court 
below  sball  take  tbe  bill  as  presented,  strike  from 
It  no  facts  or  statements,  boweyer  Impertinent  or 
immaterial  tbe  court  may  consider  tbem,  if  sucb 
statements  or  facts  are  correctly  stated :  and.  if  any 
facts  or  statements  are  incorrectly  stated,  tbey 
must  be  altered  by  tbe  court  only  by  cbanffiuff  tbe 
bill  of  exceptions  so  far  as  to  make  tbe  statements 
or  facts  correct,  taking  care  to  strike  out  of  tbe  bill 
no  part  of  any  statements  or  any  facts  f urtber  tban 
is  necessary  to  make  It  correspond  accurately  witb 
tbe  trutb.  And,  if  tbere  be  any  statement  in  tbe 
bill,  or  any  facts  stated  wbtcb  are  witbout  any 
basis  of  trutb,  tben,  and  tben  only,  can  tbey  be 
properly  stricken  out  entirely,  and  tbe  court  will, 
if  necessary,  modify  sucb  bill  by  ad  dins:  to  it  any 
statement  or  fact  wbicb  it  res^ards  as  material, 
wbicb  bas  been  omitted  in  sucb  bill  of  exceptions. 
Wben  tbe  court  bas  done  tbis,  it  Is  its  duty  to  si^m 
sucb  bill  of  exceptions,  and  make  It  a  part  of  tbe 
record  wbereon  the  case,  matter,  or  proceedinsr  in 
tbe  court  can  be  reviewed,  witb  a  sing^le  exception, 
and  tbat  is:  wben  a  new  trial  is  asked  in  a  common- 
law  suit,  and  tbe  evidence  is  so  conflictinfif  on  ma- 
terial points  in  tbe  case  tbat  tbe  appellate  court 
would  not  even  consider  tbe  statements  of  facts  if 
tbey  were  certified,  tbe  court  Is  not  bound  to  si^n 
any  bill  of  exceptions  setting  out  sucb  conflictinsr 
evidence." 

Mandamus  will  not  lie  to  compel  a  judffe  to  si£m  a 
bill  of  exceptions  wbere  tbere  is  no  appeal  from  bis 
decision.  Poteet  v.  County  of  Cabell,  30  W.  Va.  58, 
S  S.  E.  Rep.  97. 

Wbere  a  cause  bas  been  tried,  resultlns^  in  a  ver- 
dict Tor  tbe  defendant,  and  a  motion  to  set  aside  tbe 
verdict  bas  prevailed,  a  new  trial  bas  been  awarded, 
and  tbe  record  sbows  tbat  tbe  defendant  excepted, 
and  at  a  subsequent  term  of  tbe  court  a  new  trial 
bas  taken  place  before  anotber  judffe,  resulting  in 
a  verdict  for  the  plaintiff,  and  the  defendant  moves 
to  set  aside  the  verdict,  and.  his  motion  belncr  un- 
successful, be  excepts,  and  counsel  acrree  tbat  two 
bills  of  exception  may  be  sisrned  within  90  days,  set- 
tinsT  out  tbe  facts  on  both  trials,  and  the  court  enters 
an  order  showinff  tbat  said  bills  were  signed,  the 
Judire  who  presided  at  the  first  trial  cannot  be  com- 
pelled, within  90  days,  or  at  any  other  time,  by  man- 
damus, to  siem  the  bill  of  exceptions  which  pertains 
to  said  first  trial.  Welty  v.  Campbell.  87  W.  Va.  797, 
17  S.  E.  Rep.  812. 

It  is  not  necessary  for  tbe  bill  of  exceptions  to  be 
set  out  in  the  alternative  writ,  in  proceedinfirs  to 
compel  a  judffe  to  siffn  such  a  bill.  Poteet  v.  County 
of  Cabell,  80  W.  Va.  58.  8  S.  E.  Rep.  97. 

A  j  udffe  is  not  estopped  from  allefiriufif  in  bis  return 
in  mandamus  proceedinfirs  that  a  bill  of  exceptions 
does  not  contain  all  tbe  facts  proved,  by  the  fact 
tbat  it  contains  all  the  facts  contained  in  tbe  notes 
of  the  official  stenographer,  where  such  notes  are 
otherwise  a  part  of  the  record.  Cumminsrs  v.  Arm- 
strong. 84  W.  Va.  1,  11  S.  E.  Rep.  742, 

Where  the  writ  directed  the  commissioners  to 
settle  and  sig^n  tbe  bill  "promptly,  and  with  all  con- 
venient dispatch,"  and  it  was  issued  November  23d, 
and  served  November  26tb,  and  respondent  called 
the  commissioners  tosrether  tbe  29tb,  and  they  ad- 
journed from  time  to  time  until  December  28d, 
when  respondent  completed  and  signed  the  bill  ac- 
companying his  answer,  and  on  tbe  27th  the  court 
or  board  sisrned  the  bill  on  which  the  relator  ob- 


tained a  writ  of  certiorari,  and  in  the  meantime  re- 
spondent had  held  the  reg-ular  term  of  county  court, 
and  had  been  afflicted  with  personal  Indisposition 
and  illness  in  bis  family;  it  was  held,  tbat  consid- 
erable discretion  should  be  allowed  to  inferior 
tribunals  in  tbe  discbar^e  of  judicial  functions, 
and  that,  looking  to  the  only  object  of  a  bill  of  ex- 
ceptions wbicb  this  court  can  consider,— viz..  to 
perfect  the  record  for  an  appeal,— tbere  was  no 
sucb  delay  here  as  ought  to  subject  tbe  respondent 
to  fine  or  imprisonment  by  this  court.  State  v. 
Cunningham.  88  W.  Va.  007, 11  S.  E.  Rep.  78. 

b.  CertiAeation  of  Evidence.— Mah^zjuxib  is  a  proper 
remedy  to  compel  a  judsre  to  certify  the  evidence, 
when  he  refuses  to  do  so.  Powell  v.  Tarry.  T7  Va. 
250. 

But  mandamus  will  not  lie  to  compel  a  judffe  to 
certify  the  evidence,  wbere  sucb  evidence  is  con- 
flicting, since  there  is  no  oblifiratlon  upon  iilm  to  do 
so.    Morgan  v.  Fleming,  24  W.  Va.  186. 

c.  Execution  of  Mandate  of  Appellate  Court— Manda- 
mus is  the  proper  remedy  to  compel  a  lower  court  to 
execute  the  mandate  of  a  higher  court:  It  is  not 
necessary  tbat  such  adjudication  appear  in  the 
syllabus.  Koonce  v.  I>oolitUe.  48  W.  Va.  602.  S7  S.  E. 
Rep.  644. 

E.  COSTS.— Mandamus  will  not  lie  to  compel  a 
judffe  to  award  costs,  since  his  action  in  awarding 
or  refnsing^  costs,  in  a  case  over  which  he  has 
jurisdiction.  Is  judicial.  Roberts  v.  Paull.  50  W. 
Va.  528,  40  S.  E.  Rep.  47a 

P.  REMOVAL  OP  CAUSE  FROM  DOCKET  AND 
ISSUANCE  OF  EXECUTION.-Mandamus  will  not 
lie  to  compel  tbe  circuit  court  to  remove  a  cause 
from  its  docket  and  direct  an  execution  to  be  issued, 
on  the  ground  that  the  court  erroneously  set  aside 
an  office  judgment  after  It  had  become  final,  since 
if  sucb  action  was  competent,  tbe  judicial  discretion 
of  the  court  will  not  be  interfered  with,  and  if  the 
court  was  witbout  authority  to  set  it  aside,  still  tbe 
petitioner  bad  an  adequate  remedy  either  by  appel- 
late process  or  by  motion  to  the  circuit  court  to 
award  him  execution  on  tbe  office  judgment  whlcli 
he  affirms  to  be  finaL  Ex  parte  Goolsby,  2  Gratt. 
OT5. 

G.  COMPELLING  COURT  TO  ALLOW  A  PERSON 
TO  BECOME  A  PARTY  TO  A  SUIT.— So  tbe  action 
of  the  court  in  refusing  to  allow  a  person  to  become 
a  party  to  a  suit  will  not  be  interfered  with  by 
mandamus,  tbere  being^  an  adequate  remedy  by 
appeal.  Moon  v.  Wellford,  84  Va.  84,  4  S.  E.  Rep. 
572. 

H.  ENFORCEMENT  OP  INJUNCTION.-  Wbere 
upon  the  refusal  of  a  circuit  judge  to  award  an 
injunction,  application  is  made  to  a  judffe  of  tbe 
supreme  court  who  awards  it.  but  tbe  judg^e  of  tbe 
circuit  court  refuses  to  enter  and  enforce  it.  manda- 
mus will  lie  from  the  supreme  court  to  compel  him 
to  do  so.  Wilder  v.  KeUey,  88  Va.  274.  18  S.-E.  Rep. 
483. 

E.  ISSUE  OF  PLURIES  ATTACHMENT.— Where 
an  attachment  has  been  Issued  asrainst  a  garnishee 
and  he  has  been  discbar&red  by  habeas  corpfit,  man- 
damus will  not  lie  to  compel  the  county  court  to 
Issue  a  plurles  attachment.  Jackson  v.  Justices  of 
Harrison  Co..  1  Va.  Cas.  314. 

J.  RELEASE  OF  SURETY.— So  mandamus,  not 
writ  <5f  error,  is  the  proper  remedy  to  compel  a 
court  to  release  a  surety  company  on  an  official 
bond,  in  accordance  with  S  2887  and  Acts  1806-6.  p. 
284.  United  States  Fidelity  &  Guaranty  Co.  ▼. 
Peebles.  100  Va.  585,  42  S.  E.  Rep.  8ia 

K.  APPOINTMENT  OF  COMMISSIONERS  TO  DE- 
TERMINE DISPUTED  BOUNDARY  LINE. -Man- 
damus, not  writ  of  error.  Is  the  proper  remed7  to 
compel  the  circuit  court  to  appoint  commissioners 
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to  determine  a  disputed  boundary  line  between 
connties.  nnder  Code  W.  Va.  1891,  cb.  89.  S  18,  sacb 
action  beinff  purely  ministerial.  Summers  Co.  v. 
Monroe  Co.,  48  W.  Va.  207,  27  S.  £.  Rep.  S07. 

L.  ADMINISTERING  OATH  OF  INSOLVENCY.— 
Mandamus  was  tbe  proper  remedy  to  compel  tbe 
justices  of  a  county  to  administer  the  oath  of  Insol- 
vency under  1  Rev.  Code,  cb.  184,  and  discbarsre  the 
insolvent  the  Justices  bavin?  no  discretion  in  tbe 
matter.    Harrison  v.  Emmerson,  2  Leicrb  764. 

M.  NOMINATION  OF  PARTICULAR  JUSTICE 
FOR  SHERIFF.— Mandamus  will  not  lie  to  the 
county  court  to  compel  it  to  nominate  a  particular 
justice  for  sheriff.    Frisbie  v.  Justices,  2  Va.  Cas.  92. 

N.  ROADS  AND  BRIDGES. 

Roads.— Mandamus  will  not  lie  to  compel  a  county 
court  to  open  a  road,  such  a  matter  lyin?  within 
tbe  judicial  discretion  of  the  court,  and  its  judsr- 
meut  beiuflT  conclusive  until  reversed  by  an  appel- 
late court.  Jones  v.  Justices  of  Stafford,  1  Lelffh 
l»4. 

Bridges.— Mandamus  is  the  proper  remedy  to  com- 
pel the  justices  of  a  county  court  to  build  or  repair 
a  bridcre  or  causeway,  under  2  Rev.  Code  1819,  ch. 
249,  S  9,  when  such  bridare  or  causeway  is  necessary 
and  the  surveyor  or  his  assistants  cannot  make  or 
maintain  the  same.  Com.  v.  Justices  of  Kanawha 
Co.,  2  Va.  Cas.  499;  Com.  v.  Justices  of  Fairfax  Co., 
2  Va.  Cas.  9. 

Mandamus  is  the  proper  remedy  to  compel  the 
county  court  to  repair  a  public  bridgre  in  accord- 
ance with  the  statute,  but  a  proper  case  must  be 
sbown,  hence  if  it  appears  that  the  bridsre  was  a 
mere  private  bridge,  the  writ  will  not  be  granted. 
Brander  v.  Justices,  5  Call  548. 

Under  the  West  Virginia  statute  the  county  court, 
in  dlscontinuinsr,  repairing  or  altering  the  location 
of  a  county  bridge,  acts  judicially,  hence  manda- 
mus will  not  He  to  compel  the  county  court  to  re- 
pair or  rebuild  such  a  bridsre.  State  v.  County 
Court,  88  W.  Va.  689, 11  S.  E.  Rep.  72. 

V.  PUBUC  OPPICBRS  AND  BOARD. 

A-  GENERALLY.— Where  the  public  officer  or 
"board  is  acting  ministerially,  mandamus  is  the 
proper  remedy.    Tyler  v.  Taylor,  29  Gratt.  766. 

But  where  the  officer  or  board  is  Invested  with  a 
discretion,  such  discretion  cannot  be  controlled  or 
reviewed  by  mandamus  in  the  absence  of  statute, 
"but  only  by  certiorari  or  other  appellate  process. 
Board  v.  Mintum,  4  W.  Va.  800;  State  v.  McAllister, 
8S  W.  Va.  486, 18  S.  E.  Rep.  770:  State  v.  County  Court, 

33  W.  Va.  689,  11  S.  E.  Rep.  72;  Miller  v.  County  Court, 

34  W.  Va.  286. 12  S.  E.  Rep.  7(B;  Marcum  v.  Ballot  Com- 
missioners, 43  W.  Va.  208.  26  S.  E.  Rep.  287.  Thouffh  if 
tbe  officer  or  board  refuse  to  exercise  its  discretion  it 
may  be  compelled  to  do  so  by  mandamus,  without 
controlliufiT  the  manner  of  its  exercise.  Miller  v. 
County  Court,  84  W.  Va.  286, 12  S.  E.  Rep.  702. 

B.  AUDITING  AND  FISCAL  OFFICERS  AND 
BOARDS. 

1.  AliLOWANCB  OF  CLAIUS  BY  COUNTY  COURT.— Man- 

damns  will  not  lie  to  compel  a  county  court  to 
allow  certain  claims  in  a  sheriff's  report,  since 
in  such  a  matter  it  is  vested  with  discretion  and 
tbls  discretion  cannot  be  controlled  by  mandamus. 
Miller  V.  County  Court.  34  W.  Va.  286,  12  S.  £.  Rep. 
70BL 

2.  Tbaksfkb  akd  Funding  or  Statb  Bonds  by 
AUDITOR.— Mandamus  is  a  proper  remedy  to  compel 
tbe  state  auditor  to  transfer  and  fund  state  bonds  in 
accordance  with  an  act  of  the  legislature.  Robin- 
son V.  Rofirers,  24  Gratt.  819. 

3.  Signing  and  Dklivbby  or  County  Bonds  by 
PBS8IDENT  or  COUNTY  COURT.— So  a  Writ  of  manda- 


mus will  not  be  granted  to  compel  the  president 
of  a  county  court  to  counterslffn  and  deliver 
county  bonds,  where  such  bonds  are  to  be  issued 
subject  to  his  approval,  a  discretion  beln^  thereby 
conferred  upon  him.  which  cannot  be  controlled 
by  mandamus.  Satterlee  v.  Strlder,  81  W.  Va.  781,  8 
S.  E.  Rep.  662. 

4.  DsiiTviBY  BY  Auditor  of  Land  and  Property 
Books  to  Commissioner  of  Revenue.— Mandamus 
will  lie  to  compel  the  auditor  of  public  accounts 
to  deliver  the  necessary  blank  land  and  prop- 
erty books  to  a  commissioner  of  the  revenue. 
Peters  v.  Auditor,  83  Gratt  8«8. 

6.  Payment  of  SaijAry  by  Auditor,— Mandamus 
is  the  proper  remedy  to  compel  the  auditor  to  pay 
the  salary  of  the  attorney  ereneral,  when  he  unlaw- 
fully withholds  It.    Blair  v.  Marye,  80  Va.  486. 

Mandamus  is  the  proper  remedy  to  compel  the 
auditor  to  pay  a  Jud^e  his  salary  as  fixed  bylaw, 
there  beiuff  no  other  adequate  remedy.  Neal  v. 
Allen,  78  Va.  487. 

6.  Payment  of  Interest  Coupons  by  County 
Court.— Mandamus  Is  the  proper  remedy  to  compel 
a  county  court  to  pay  interest  coupons  on  county 
bonds.  State  v.  County  Court,  87  W.  Va,  808, 17  S.  E. 
Rep.  879. 

7.  Payment  Out  of  Unappropriated  Funds.— 
Mandamus  will  not  lie  against  the  treasurer  of  a 
city  to  compel  him  to  pay  a  ]  udflrment  out  of  unappro- 
priated funds  in  his  hands,  since  it  is  not  his  duty  to 
payout  such  funds  until  they  have  been  appro- 
priated.   Fisher  v.  City  of  Charleston,  17  W.  Va.  696. 

So  mandamus  will  not  He  to  compel  the  state 
treasurer  to  pay  out  money  without  the  authority 
of  a  warrant  of  the  auditor.  Taylor  v.  Williams,  78 
Va.422. 

Hence  an  alternative  mandamus  requiring  the 
treasurer  of  a  city  to  do  so,  is  erroneous,  and  should 
be  quashed,  since  it  is  not  his  duty  to  pay  over  such 
moneys  until  they  have  been  specifically  applied  to 
the  payment  of  such  judcrment.  Fisher  v.  Mayor, 
etc.,  of  Charleston,  17  W.  Va.  628. 

put,  while  an  alternative  writ  of  mandamus  can- 
not properly  issue  against  the  treasurer  of  a  mu- 
nicipal corporation  commandlnsr  him  to  pay  over 
the  unappropriated  moneys  in  his  hands  not  exceed- 
lufiT  the  plaintiff's  demand,  but  only  asrainst  the 
mayor,  recorder  and  councilmen  requlrln&r  them  to 
make  the  requisite  levy  or  show  cause  asralnst  it, 
such  a  prayer  in  the  petition  is  noirround  for  objec- 
tions, the  petition  and  rule  belnsr  merely  prelim- 
inary proceedings  and  not  to  be  tested  by  the 
ordinary  rules  of  pleadlosr.  Fisher  v.  City  of 
Charleston,  17  W.  Va.  595. 

8.  Payment  of  Uncertain  Compensation.— Man- 
damus will  not  lie  against  a  municipality  to  compel 
the  city  auditor  to  issue  a  warrant  to  the  ser&reant 
of  the  city  for  money  claimed  by  him  as  Jailor  for 
the  support  of  prisoners  for  violation  of  city  ordi- 
nances, where  there  is  no  statute  prescrlbin&r  or 
flxiuGf  the  compensation  in  such  case.  Richmond  v. 
Epps,  98  Va.  233, 36  S.  E.  Rep.  728. 

9.  Payment  of  Unauthorizbd  Claim.— So  man- 
damus will  not  lie  to  compel  the  auditor  of  a  city  to 
draw  a  warrant  In  favor  of  the  sersreant  of  the 
city  as  Jailor  for  fuel  furnished  the  city  Jail,  thouerh 
such  account  has  been  allowed  by  the  corporation 
court,  there  belner  no  authority  of  law  for  any  such 
allowance.  Price  v.  Smith,  93  Va.  14,  24  S.  E.  Rep. 
474. 

C.  SECRETARY  OF  STATE.— So  a  writ  of  manda- 
mus was  refused  where  it  was  soucht  to  compel 
the  secretary  of  state  to  Issue  a  certificate  of  incor- 
poration to  a  religious  denomination.  Powell  v. 
Dawson.  45  W.  Va.  780.  32  S.  E.  Rep.  214. 

D.  BOARD    OF    SCHOOL     TRUSTEES.— So    the 
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discretion  of  the  board  of  school  trustees  in  decid> 
insr  whether  a  child  is  a  white  person  or  a  ne^ro 
with  reference  to  his  admission  to  a  white  school, 
will  not  he  interfered  with  by  mandamus.  Eubank 
T.  Bouerhton,  08  Va.  499,  36  S.  E.  Rep.  529. 

E.  BOARD  OF  EDUCATION.— Mandamus  will  not 
lie  to  compel  the  board  of  education  of  a  school 
district  to  approve  a  contract  made  by  the  trustees 
of  a  subdistrlct  with  a  teacher.  Wintz  v.  Board,  28 
W.  Va.  227. 

Mandamus  is  the  proper  remedy  to  compel  a 
board  of  education  to  exercise  its  discretion  in 
allowing  or  disallowing  a  claim,  but  it  will  not  lie 
to  compel  the  payment  of  such  a  claim  until  it  has 
been  reduced  to  judgment  or  put  in  the  form  of  an 
order.  If  the  board  disallows  the  claim  assumpsit 
is  the  proper  remedy  to  test  the  validity  of  the 
claim.  Polinff  v.  Board  of  Education.  50  W.  Va.  874, 
40  S.  £.  Rep.  857. 

But  if  the  board  allows  the  claim  and  issues  an 
order  on  the  sheriff,  which  he  refuses  to  pay.  then 
the  remedy  is  by  mandamus  against  the  board,  if 
the  sheriff  has  no  funds,  or  has  funds,  but  refuses 
to  pay  and  he  and  his  sureties  are  insolvent  without 
remissness  on  the  part  of  the  plaintiff.  If  the  sher- 
iff has  funds  applicable,  but  refuses  to  pay  the 
order,  then  the  remedy  is  by  motion  asrainst  the 
sheriff  and  his  sureties,  if  solvent.  If  in  such 
case  the  sheriff  and  his  sureties  become  Insolvent 
after  the  claimant  has  had  opportunity  to  recover 
by  motion  but  has  neglected  it,  of  course  he  is  with- 
out remedy.  Canby  v.  Board  of  Education,  19  W. 
Va.  93:  Polinfir  v.  Board  of  Education,  60  W.  Va.  874, 
40  S.  E.  Rep.  357. 

Mandamus  will  not  lie  to  compel  the  board  of 
education  to  levy  a  tax  to  pay  orders  issued  by  it  on 
the  sheriff,  where  such  orders  were  issued  when 
there  were  no  funds  in  the  hands  of  the  sheriff, 
and  hence  were  in  violation  of  the  Code.  ch.  45,  S  45. 
Dempsey  v.  Board,  40  W.  Va.  99,  20  S.  E.  Rep.  811. 

F.  MILITARY  BOARD.— Mandamus  will  not  lie  to 
compel  the  "military  board"  to  approve  a  claim  for 
services  rendered  on  a  court  martial  and  direct  the 
auditor  to  issue  his  warrant  therefor,  since  the 
board  is  invested  with  discretion  in  such  matter. 
Simons  V.  Military  Board,  99  Va.  890,  89  S.  E.  Rep.  125. 

G.  SUPERINTENDENT  OF  INSANE  ASYLUM.— 
Mandamus  is  the  proper  remedy  to  compel  the 
superintendent  of  an  insane  asylum  to  srive  a  certif- 
icate of  discharge  to  a  person  who  has  been  con- 
fined in  a  lunatic  asylum,  but  who  has  recovered 
while  on  a  furlough,  without  compelling  her  to 
return  to  the  asylum  for  examination.  HabtaM 
corpus  is  not  proper  since  there  is  no  actual  custody 
of  the  person.  In  such  a  case  the  circuit  court  of 
the  residence  of  the  lunatic  has  Jurisdiction.  Stat- 
ham  V.  Blackford.  89  Va.  771.  17  S.  E.  Rep.  288. 

H.  FLOUR  INSPECTOR.— Mandamus  is  the  proper 
remedy  to  compel  the  public  inspector  of  flour 
to  inspect  flour  by  borinsr  through  the  head  with  an 
auger  of  a  certain  diameter  as  required  by  statute. 
Delaplane  v.  Crenshaw.  15  Gratt.  467. 

L  OYSTER  INSPECTOR.— So  an  oyster  inspector, 
who  has  assigned  territory  as  a  reservation  for 
planting  oysters  cannot  be  compelled  by  mandamus 
to  give  notice  to  the  assignee  to  remove  the  stakes 
marking  such  reservation,  or  have  them  removed  at 
the  expense  of  such  assignee,  since  the  action  of  the 
oyster  inspector  in  thus  assigning  a  location  for 
oyster  planting,  under  the  provisions  of  the  statute. 
Involves  the  exercise  of  his  discretion  as  to  whether 
such  location  contains  any  natural  oyster  bed  or 
conflicted  with  the  superior  rights  of  other  riparian 
proprietors.  Thurston  v.  Hudgins,  93  Va.  780.  20  S. 
E.  Rep.  966:  Rowe  v.  Drisgell,  100  Va.  187.  40  S.  E. 
Rep.  609. 


J.  INSPECTIONS  AND  COP  Y  OF  RECORDS  — 
While  those  facts  of  the  record  of  the  electoral 
board,  as  to  which  secrecy  is  not  enjoined  by  law. 
are  public  records  and  anv  citizen  and  voter  has  a 
right  to  Inspect  and  make  copies  therefrom,  which, 
right  may  be  enforced  by  mandamus,  the  portions 
of  such  records  as  to  which  secrecy  Is  enjoined  by 
law  are  not  public  and  no  such  right  of  Inspection, 
etc.,  exists,  hence  mandamus  will  not  lie  to  compel 
the  Inspection  or  copying  of  the  whole  record  Indis- 
criminately. Gleaves  v.  Terry,  93  Va.  491,  25  S.  E- 
Rep.  652. 

Mandamus  will  lie  to  compel  the  registrar  of  elec- 
tions to  allow  a  registered  voter  to  make  copies  of 
the  registration  books  under  S  84  of  the  Code,  pro- 
viding that  such  books  "shall  at  all  times  be  opea 
to  public  inspection."  Clay  v.  Ballard,  87  Va.  787,  13 
S.  E.  Rep.  262.    Lacy.  J.,  dissenting. 

K.  RECORDATION  OF  INSTRUMENTS. 

Recordation  of  Deeds.— The  county  court,  under  the 
old  law.  In  admitting  a  deed  to  record,  acted  merely 
as  a  court  of  registry.  Its  function  was  merely  to 
examine  the  vdtnesses  as  to  the  execution  of  the 
deed  or  to  receive  the  acknowledgment  by  the 
maker  as  a  matter  of  right  and  duty;  the  contents 
of  the  deed,  further  than  to  know  whether  It  ought 
to  be  proved  by  one,  two  or  three  witnesses.  In 
order  to  be  admitted  to  record,  are  not  a  subject 
for  their  inquiry,  much  less  the  operation  or  effect 
of  it,  hence  their  duties  as  to  proof  and  recordation 
being  merely  ministerial,  their  performance  may 
be  compelled  by  mandamus.  Dawson  v.  Thurston, 
2  Hen.  &  M.  13& 

Mandamus  Is  the  proper  remedy  to  compel  the 
county  court,  acting  as  a  court  of  probate,  to  admit 
to  record  a  deed  of  emancipation,  where  the  evi- 
dence offered  Is  admissible  and  sufficient,  such  an 
act  being  purely  ministerial.  Manns  v.  Glvens,7 
Leigh  689. 

Surveyor's  Report— The  action  of  the  county  court 
In  recording  the  surveyor's  report  of  land  sold  for 
nonpayment  of  taxes,  under  S  15,  ch.  37.  Code 
1849,  Is  purely  ministerial,  hence  mandamus  is  the 
proper  remedy  to  enforce  such  duty,  not  writ  of 
error  or  supersedeas.  Delaney  v.  Goddtn,  12  Qratt. 
266;  Randolph  Justices  v.  Stalnaker,  13  Gratt.  523. 

Memorandum  off  Conditional  Sale.— So  in  Callahan 
V.  Young.  90  Va.  574.  19  S.  E.  Rep.  163.  It  was  held 
that  mandamus  would  not  lie  to  the  clerk  of  a  court 
to  compel  him  to  record  a  memorandum  of  a  condi- 
tional sale  under  Acts  1889-90.  p.  106.  where  the  con- 
tract had  not  been  acknowledged  by  either  party, 
or  proved  by  witnesses  as  required  by  the  former 
statute,  the  court  holding  that  the  statute  author- 
izing the  recordation  of  a  memorandum  Instead  of 
the  contract  Itself,  did  not  do  away  with  the  ne- 
cessity for  acknowledgment  or  proof  of  the  contract 
by  witnesses  before  such  memorandum  could  be 
recorded. 

L.  GRANTING  OF  LICENSES.-Mandamus  wlU 
not  lie  to  compel  the  clerk  of  a  municipality  to 
issue  a  license  to  keep  an  ordinary  before  the  1st 
of  May  of  any  year,  that  being  the  date  fixed  by 
law  for  their  Issuance,  even  In  pursuance  of  an 
order  for  Its  Issuance  passed  prior  to  that  date,  since 
such  an  order  is  repealable  at  any  time  prior  to  that 
date;  nor  will  the  pendency  of  an  application  for  a 
mandamus  affect  the  right  of  the  council  to  repeal 
such  an  order  prior  to  the  1st  of  May.  Sights  v, 
Yarnalls.  12  Gratt.  292. 

M.  ELECTIONS. 

1.  Filling  Vacanct  on  Electoral  Boabd.— Man- 
damus Is  the  proper  remedy  to  compel  the  members 
of  an  electoral  board  to  fill  a  vacancy  on  such  board, 
and  to  appoint  a  secretary  and  judges  of  election. 
Cromwell  v.  Com.,  95  Va.  254,  28  S.  E.  Rep.  lOSS. 
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S.  Rbgistbation.— Mandamus  is  the  proper  rem- 
edy to  compel  a  registrar  to  transmit  to  the  Jud^e 
of  the  county  court  a  written  statement  of  his 
reasons  for  refustnir  to  register  the  petlUoner.  In 
accordance  with  $  88  of  the  Va.  Ck>de.  Coleman 
y.  Sands.  87  Va.  888, 18  S.  E.  Rep.  148. 

3.  HOLDiHG  EiiEcnoK.— Mandamus  will  He  to  com- 
pel the  county  court  to  submit  to  the  voters  of  the 
county  the  question  whether  the  county  seat  should 
be  removed.  Doolittle  v.  CJounty  Court,  28  W.  Va. 
158. 

4.  PLAdSG  Names  on  Ballots.— In  the  absence 
of  statute  mandamus  will  not  lie  to  compel  the  bal- 
lot commissioner  to  chaucre  the  name  of  the  demo- 
cratic candidate  on  the  ballots,  where  there  are 
two  persons  claiming-  to  be  the  recrular  candidate, 
since  the  decision  as  to  who  was  the  regular  candi- 
date was  a  Qwui  judicial  function,  although  if  there 
had  been  only  one  claimant,  the  act  of  placing  his 
name  on  the  ballou  would  have  been  purely  minis- 
terial. The  court  held  that  the  question  involving 
Judinnent  was  not  a  mere  preliminary  question, 
but  was  the  very  question  at  issue.  Marcum  v. 
Ballot  Commissioners,  42  W.  Va.  263,  26  S.  E.  Aep. 
281. 

b.  Rbcotjnt  of  BAiiLOTB.  —  Maudamus  is  the 
proper  remedy  to  compel  a  recount  of  ballots  by 
the  county  commissioners  sittinfir  on  a  board  of 
canvassers,  such  action  being  purely  ministerial. 
Hebb  V.  Cay  ton.  46  W.  Va.B78,  82  S.  E.  Rep.  187;  Dent 
V.  Board,  45  W.  Va.  760.  32  S.  E.  Rep.  250. 

Even  though  one  recount  has  been  completed, 
and  the  board  has  declared  the  result  and  issued  a 
ceriiflcate  of  election  and  finally  adjourned,  man- 
damus will  lie  to  compel  the  board  to  reconvene 
and  correct  any  error  committed  by  them  in  the 
discharge  of  their  duties.  Daniel  v.  Slmms,  49  W. 
Va.  554.  89  S.  E.  Rep.  000. 

But  while  mandamus  will  He  to  compel  a  recount 
of  ballots,  yet  where  there  has  been  a  recount,  but 
one  of  the  commissioners  of  the  county  court,  act- 
ing as  a  board  of  canvassers  is  dissatisfied  with  the 
recount,  he  has  a  riffht  to  demand  a  new  count,  and 
mandamus  will  not  He  to  compel  .him  to  slg-n  the 
certificate  of  election,  since  he  exercises  a  discre- 
tion in  deciding  as  to  the  sufficiency  and  accuracy 
of  the  recount,  and  while  under  ch.  25.  Acts  1898, 
mandamus  is  available  to  the  same  extent  as  cer- 
Uorari  in  reviewing  the  actions  of  officers  under 
the  election  laws,  even  where  such  officers  exercise 
a  discretion,  yet  the  statute  has  no  application 
where  the  writ  is  sought,  or  in  this  case,  not  to 
review  the  exercise  of  discretion  and  determine 
whether  it  was  properly  exercised,  but  to  compel 
its  exercise  in  a  certain  manner,  i.  e.,  to  declare  a 
certain  person  elected.  Dent  v.  Board.  45  W.  Va. 
750.  32  S.  E.  Rep.  250,  ENGLISH.  J.,  dissenting. 

e.  Issuing  Csbtifigatb  or  Elsction.— Mandamus 
Is  the  proper  remedy  to  compel  the  clerk  of  a  county 
court  to  issue  a  certificate  of  election,  when  the 
result  of  an  election  has  been  ascertained  from  the 
returns,  and  has  been  signed  by  the  commissioners, 
and  attested  by  the  clerk  and  been  annexed  to' 
the  abstract  of  the  votes  cast,  since  the  duties  of 
the  board  are  then  completed.  It  makes  no  differ- 
ence if  they  afterwards  reconvene  and  reconsider 
their  actions,  throw  out  a  precinct  and  declare 
another  candidate  elected,  since  they  have  no  au- 
thority to  do  so.  McKlnney  v.  Peers,  91  Va.  684, 
82  S.  £.  Rep.  506. 

Mandamus  is  the  proper  remedy  to  compel  the 
board  of  supervisors  of  a  county  to  Issue  certificates 
of  election  to  the  candidates  entitled  thereto. 
Burke  v.  Supervisors,  4  W.  Va.  871. 

7.  Statxjtoby  Pbovxsions.— Under  S  89,  ch.  3, 
Code  1891.  and  the  Amendlngr  Acts  1893.  ch.  25,  provid- 


ing that  "any  officer  upon  whom  any  duty  is  de- 
volved by  this  chapter  may  be  compelled  to  perform 
the  same  by  mandamus."  the  remedy  by  manda- 
mus is  given  the  appellate  function  of  certiorari^ 
so  that  it  makes  no  difference  whether  the  action 
sought  to  be  reviewed  is  ministerial  or  judicial,  it 
is  reviewable  by  mandamus.  Marcum  v.  Commis- 
sioners, 42  W.  Va.  263,  26  S.  E.  Rep.  281;  Hebb  v. 
Cayton.  45  W.  Va.  578,  83  S.  E.  Rep.  187. 

So  whether  the  action  of  the  board  of  canvassers 
in  ascertaining  and  declaring  the  result  of  an  elec* 
tlon,  from  the  returns  upon  a  recount,  is  ministe- 
rial or  judicial  under  this  section,  mandamus  Is  a 
proper  remedy  to  review  such  action. 

In  such  case  it  Is  Immaterial  what  office  is  the 
subject  of  contest,  and  the  writ  lies  from  the  cir- 
cuit court  or  the  judge  In  vacation  as  well  as  from 
the  supreme  court  of  appeals.  Daniel  v.  Slmms, 
49  W.  Va.  564,  89  S.  E.  Rep.  690. 

But  even  under  the  statute  mandamus  will  not 
He  to  direct  the  discretion  of  election  officers. 
Dent  V.  Board,  45  W.  Va.  750,  83  S.  E.  Rep.  260.  See 
8vpra,  "Issalng  Certificates  of  Election." 

N.  TAXATION. 

1.  AS8B88HENT  OF  Propbbty.— Maudamus  is  the 
proper  remedy  to  compel  assessors  to  enter  and 
assess  property  on  their  books  in  accordance  with 
the  Instructions  of  the  auditor,  and  It  is  no  defence 
that  In  the  opinion  of  the  assessors  such  property 
has  been  constitutionally  exempted  from  taxation. 
State  V.  Buchanan.  24  W.  Va.  362. 

Mandamus  is  the  proper  remedy  to  compel  com- 
missioners to  reassess  land  which  has  been  laid  off 
on  the  land  books  in  town  lots  as  lots  and  not  by 
the  acre  as  farm  land,  althoa^h,  of  course,  the 
amount  al  which  he  assesses  is  a  matter  within  his 
discretion.  State  v.  Herrald,  36  W.  Va.  721.  15  S.  E. 
Rep.  974. 

2.  COLLKcnoN  oir  Taxes.— Mandamus  will  not  lie 
to  compel  a  county  treasurer  to  collect  taxes  from 
a  town  which  claims  to  be  exempt  therefrom,  there 
being  an  adequate  remedy  provided  by  action 
against  him  and  his  sureties.  Supervisors  v.  Pow- 
ell, 95  Va.  685,  29  S.  E.  Rep.  682. 

3.  Rbcbption  of  Coupons  for  Taxbs.— Manda- 
mus was  the  proper  remedy  to  compel  a  treasurer 
to  receive  coupons,  etc.,  from  the  state  bonds  is- 
sued under  the  funding  bill  of  1879;  the  act  of  Jan. 
14.  1882.  Hmitluff  the  scope  of  mandamus  in  such  a 
case,  applying  only  to  bonds  issued  under  the  act  of 
1871.  Com.  V.  Smith,  76  Va.  477;  Com.  v.  Guffgen- 
helmer.  78  Va.  71. 

Nor  did  the  act  of  Jan.  26,  1882,  aboHshlng  the  writ 
of  mandamus  in  such  cases,  as  to  coupons  cut  from 
bonds  Issued  under  the  act  of  1879.  affect  the  remedy 
by  mandamus,  as  to  coupons  cut  from  such  bonds 
and  tendered  prior  to  Dec.  l,  1882,  at  which  date  the 
act  went  into  effect  Com.  v.  Guggenheimer,  78 
Va.  71. 

But  under  the  act  of  May  12.  1887,  mandamus  will 
not  He  to  compel  a  treasurer  to  receive  coupons  cut 
from  state  bonds  Issued  under  acts  of  1871.  and  1879 
in  payment  of  taxes  and  issue  a  certificate  thereof, 
since  there  is  no  obligation  resting  upon  him  to  do 
so,  It  being  his  duty,  on  the  contrary,  to  proceed  by 
motion  for  the  amount  of  the  taxes  in  spite  of  such 
tender  and  then  the  other  party  may  plead  the 
tender  of  the  coupons  in  payment  of  the  taxes  and 
file  with  his  plea,  the  coupons  tendered,  and  then  if 
the  tender  and  genuineness  of  the  coupons  are 
estabHshed,  judgment  shall  go  for  defendant.  Wil- 
cox V.  Hunter,  2  Va.  Dec  484. 

Sess.  Acts  1881-2,  p.  812,  taking  away  the  remedy  by 
mandamus  in  such  cases  is  constitutional  and  valid, 
another  adequate  remedy  having  been  given.  Poln- 
dexler  v.  Greenhow,  84  V  a.  441.  4  S.  E.  Rep.  742. 
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4.  Execution  of  Tax  Deed.— Granting-  that  the 
•duty  of  a  city  treasurer  in  executing  a  tax  deed  is 
purely  ministerial  and  may  be  compelled  by  man- 
damus, yet  such  a  writ  will  be  refused  where  it 
appears  from  the  certificate  of  sale  that  the  sale 
was  made  by  an  ex-city  collector,  whose  authority 
to  make  such  sale  had  expired.  McCullouffh  y.  Hun- 
ter, 90  Va.  090, 19  S.  E.  Rep.  776. 

5.  ACCOUNTING  WITH  Shbbiff.— Maudamus  will 
not  lie  to  compel  the  auditor  to  account  to  a  sheriff 
for  taxes  paid  over  to  the  auditor  by  his  def aulting- 
predecessor,  with  special  direction  as  to  their  ap- 
plication. Taylor  v.  LaPollette,  49  W.  Va.  478,  89  S. 
E.  Rep.  270. 

6.  Against  Municipal  CoRPoaATioN  ToCoMPEii 
Levy  to  Pay  Claim. 

a.  General  Bui f.— When  sl  Judgment  has  been  ob- 
tained aeralnst  a  municipal  corporation,  and  an  exe- 
cution has  been  issued  thereon,  and  it  has  been 
returned  "no  property  found."  the  creditor  has  a 
right  to  enforce  the  payment  of  his  Judg-ment  by  a 
mandamus  issued  affainst  the  proper  municipal 
authorities  compelling  them  to  make  a  sufficient 
levy  to  pay  this  debt  Fisher  v.  City  of  Charleston, 
17  W.  Va.  896:  Wells  v.  Town  of  Mason,  8S  W.  Va.  4M. 

But  the  writ  will  not  be  granted  to  compel  the 
payment  of  void  bonds.  Ohio  Valley  Iron  Works  v. 
MoundsvlUe,  11  W.  Va.  1. 

b.  Conclurivenett  of  Judipnent.— The  correctness  of 
the  judgment  rendered  against  a  municipal  cor- 
poration within  the  J  urlsdlctlon  of  the  court  ren- 
dering It  cannot  be  inquired  into  in  mandamus 
proceedings  to  compel  a  levy  to  pay  such  judgment 
since  that  Is  the  function  of  a  writ  of  error.  Wells 
V.  Town  of  Mason.  28  W.  Va.  456, 

c.  Neceseity  for  Reduction  of  Claim  to  Judgment.— 
Where  the  common  council  of  a  municipal  corpora- 
tion has  given  Its  creditor  an  order  on  its  treasurer 
for  the  payment  of  his  claim,  and  then  refuses  to 
pay  it  or  provide  for  its  payment,  mandamus  is 
the  creditor's  proper  remedy,  and  he  is  not  re- 
quired to  first  reduce  his  claim  to  Judgment  by 
one  of  the  ordinary  actions  at  law.  Thomas  v. 
Town  of  Mason,  89  W.  Va.  586,  20  S.  £.  Rep.  560. 

d.  Demand  and  Sefuaal.— Where  a  Judgment  has 
been  recovered  against  a  municipal  corporation 
and  execution  has  been  returned  "no  property 
found."  no  previous  demand  on  and  refusal  of  the 
municipal  authorities  to  make  the  requisite  levy 
is  necessary.  Fisher  v.  City  of  Charleston,  17  W. 
Va.  595. 

e.  Alleoatione. 

(I)  Qencrally.— A  petition  for  a  mandamus  to 
compel  the  mayor,  recorder,  and  councllmen 
of  a  city  to  levy  a  tax  to  satisfy  a  Judgment 
ag^alnst  the  city  is  sufficient,  which  alleges 
the  recovery  of  the  Judgment  and  return 
of  the  execution  thereon,  "no  property  found,"  and 
that  the  plaintiff  knew  of  no  property  out  of  which 
he  could  make  his  Judgment  since  such  facts 
state  a  prima  facie  case,  and  this  is  all  that  Is 
necessary  in  the  petition.  Fisher  v.  Mayor,  etc, 
of  Charleston,  17  W.  Va.  628. 

(a)  Nonpayment  of  Claim.— It  is  not  necessary 
in  a  petition  for  a  mandamus  to  compel  a  munici- 
pal corporation  to  make  a  levy  to  pay  a  Judgment 
agaln&t  the  city,  to  allege  nonpayment  of  the 
debt  since  the  petition  does  not  constitute  part  of 
the  pleadings,  so  that  the  strict  rules  of  plead- 
ing do  not  apply  to  It.  and  It  Is  only  necesary  to 
make  ai?rtma/adtf  case  by  the  petition,  and  that 
is  made  by  alleging  the  procurement  of  the  Judg- 
ment and  the  return  of  an  execution  unsatisfied, 
without  alleging  the  nonpayment  of  the  Judgment. 
Such  an  allegation  however,  is  necessary  in  the 
alternative  writ,  since  that  is  one  of  the  pleadings, 


and  the  ordinary  rules  of  pleading,  which  require 
such  an  alleflration,  govern.  Fisher  v.  City  of 
Charleston,  17  W.  Va.  605;  Fisher  v.  Mayor,  etc.  of 
Charleston,  17  W.  Va.  688. 

(3)  Aathorlty  of  RespondenU.— It  is  not  nec- 
essary to  allege  in  a  petition  for  a  mandamus 
against  the  mayor,  recorder,  and  councllmen 
"constituting  under  the  laws  of  t7est  Virginia  the 
corporation  of  the  city  of  Charleston"  to  compel 
them  to  make  a  levy  to  satisfy  petitioner's  Judg- 
ment that  these  officers  have  the  power  to  make 
the  levy  asked  for,  since  the  general  law,  Code,  ch. 
47.  SS  IS,  14,  provides  that  corporate  powers  shall 
be  exercised  by  the  council,  and  that  these  offi- 
cers constitute  the  council,  and  it  is  unnecessary 
to  allege  the  existence  of  a  power  conferred  by 
general  law.  Fisher  v.  City  of  Charleston.  17  W. 
Va.696u 

(4)  Command  of  Writ— So  an  alternative  manda- 
mus requiring  the  mayor,  recorder,  and  council- 
men  of  a  city  not  only  to  levy  a  tax  to  pay  a  Judgment 
against  the  city,  but  also  to  pay  it  over,  is  errone- 
ous, since  it  is  not  their  duty  to  pay  such  tax  over, 
but  only  to  levy  it  Fisher  v.  Mayor,  etc..  of 
Charleston,  17  W.  Va.  «8. 

/.  Bespondente. 

(i)  Proper  Parties.— Where  a  municipal  corporation 
is  not  composed  of  distinct  bodies,  the  better  mode 
is  to  address  the  writ  to  the  corporation  by  its  cor- 
porate name,  commanding  it  by  its  mayor,  etc.,  not 
naming  them,  to  do  the  required  act  since  this  saves 
the  trouble  of  reviving  the  proceedings,  where  the 
persons  comprising  the  corporation  are  changed 
pending  the  proceedings.  In  such  case,  though  the 
alternative  writ  is  addressed  to  the  corporation  by 
its  corporate  name,  yet  the  peremptory  writ  if 
finally  Issued,  would  be  against  its  then  mayor,  re- 
corder, and  aldermen  of  the  said  city,  whoever  they^ 
might  then  be,  commanding  them  to  do  the  act  re- 
quired. Fisher  v.  City  of  Charleston,  17  W.  Va.  595. 
(a)  Bxpiration  of  Term  of  Office.  —  If  the  parties 
against  whom  the  peremptory  writ  was  awarded, 
have  ceased  to  be  the  officers  of  the  municipality, 
the  case  will  have  to  be  revived  against  their  suc- 
cessors and  another  writ  awarded  against  them. 
Wells  V.  Town  of  Mason,  88  W.  Va.  4S<L 

(3)  Revival— Notice. —So  an  order  reviving  manda- 
mus proceedings  In  the  name  of  the  council  elected 
since  the  Institution  of  the  proceedings,  without  no- 
tice to  them,  is  Irregular.  Fisher  v.  City  of  Charles- 
ton, 17  W.  Va.  896;  Fisher  v.  Mayor,  etc,  of 
Charleston.  17  W.  Va.  628. 
a.  Defences. 

(i)  Prior  Levy  of  Adequate  Tax.— An  answer  to  a 
rule  that  the  tax  required  had  already  been  levied, 
and  set  apart  to  satisfy  plaintlff^s  demand.  Is  a  suffi- 
cient answer,  if  true,  to  Justify  the  overruling  of  a 
motion  for  a  peremptory  mandamus.  Fisher  t. 
City  of  Charleston,  17  W.  Va.  695. 

So  where  one  levy  has  already  been  made  to  pay 
interest  coupons  on  county  bonds,  mandamus  will 
not  lie  to  compel  the  county  court  to  make  a  second 
levy  to  pay  the  same  coupons,  the  holder  of  the 
coupons  must  look  to  the  sheriff  for  payment 
Welty  V.  County  Court  46^  W.  Va.  4fl0,  38  S.  E.  Rep.  209. 
But  It  Is  not  a  sufficient  defence  that  the  corpora- 
tion has  already  levied  a  sufficient  tax  to  pay  all  tlie 
indebtedness  of  the  corporation,  if  such  tax  has  not 
been  paid  within  the  time  required  by  law,  since 
the  creditor  is  not  bound  to  wait  until  the  property 
of  delinquent  taxpayers  has  been  sold.  If  sufficient 
money  has  not  been  collected  within  the  time  al- 
lowed by  law,  the  levy  was  insufficient  and  the 
creditor  has  a  right  to  demand  an  additional  levy. 
Fisher  v.  City  of  Charleston.  17  W.  Va.  696. 
(a)  Statutory  Limitation  on  Indatrtadncafc^To  de- 
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feat  recovery  of  a  claim  acainst  a  municipal  cor- 
poration by  mandamus  to  compel  a  levy,  the  return 
must  sbow  clearly  tbat  tlie  municipality  liad  cre- 
ated indebtedness  to  tbe  full  extent  of  its  authority 
to  levy  before  making  the  contract  with  the  plaintiff, 
or,  if  its  prior  indebtedness  had  not  reached  the  full 
limit  allowed  by  law.  it  must  show  that  it  had  ac- 
tually paid  on  account  of  such  contract  the  amount 
that  the  plaintiff  could  be  entitled  to  recover  out  of 
the  levy.  Roe  v.  Town  of  PhiUppi,  45  W.  Va.  786. 38  S- 
E.  Rep.  S24. 

A.  Appeal.— Where  a  judgment  is  rendered  award- 
ing a  peremptory  writ  of  mandamus  to  the  members 
of  a  city  council  commanding  them  to  levy  a  tax  to 
pay  coupons  on  city  bonds,  the  members  of  such 
coancil  can  only  obtain  a  writ  of  error  to  such  Judir- 
ment  in  their  corporate  capacity,  not  as  individuals, 
nor  as  the  representatives  of  any  ward  of  the  city. 
Osborne  v.  Kammer.  96  Va.  228.  81  S.  £.  Rep.  10. 

7.  To  Compel  Countt  Levy.— Mandamus  will 
not  lie  on  behalf  of  the  builder  of  a  public  bridge 
to  compel  the  Justices  of  the  county  court  to 
raise  the  sum  due  by  a  county  levy,  where  there  is 
a  specific  remedy  given  by  statute,  2  Rev.  Code,  ch, 
236.  S  9.  to  recover  such  sum  with  costs  by  action 
of  debt  against  such  Justices,  on  their  refusal  to 
make  the  levy.  King  William  Justices  v.  Munday,  2 
T^igh  16&.  21  Am.  Dec.  004. 

Mandamus  is  the  proper  remedy  to  compel  the 
hoard  of  supervisors  of  a  county  to  levy  a  tax  to 
pay  coupons  of  the  county,  and  it  is  not  necessary 
for  such  coupons  to  be  reduced  to  Judgment  Su- 
pervisors V.  Randolph.  80  Va.  614,  16  S.  E.  Rep.  722. 

Mandamus  does  not  lie  to  compel  a  board  of  super- 
visors to  levy  a  tax  for  the  payment  of  a  claim  which 
it  has  no  authority  to  pay,  even  though  the  claim 
may  have  been  allowed.  In  such  a  case  there  is  no 
estoppel  by  the  Judgment,  and  a  fortiori  there  is  none 
where  the  claim  is  of  a  class,  payment  of  which  is 
prohibited  by  law.  Board  of  Supervisors  v.  Cat- 
letL  86  Va.  158, 0  S.  £.  Rep.  000. 

So  mandamus  will  not  He  against  the  mayor,  re- 
corder, and  city  council,  to  compel  the  admission  of 
persons  elected  councilmen,  but  whom  the  council 
has  decided  to  be  disqualified  because  they  are  not 
freeholders,  the  council  being  invested  with  qxMti 
jadicial  powers  to  judge  of  the  election  and  Qual- 
ification of  its  members.  %  28.  ch.  47,  Code  W.  Va. : 
Sute  V.  McAllister,  38  W.  Va.  486.  18  S.  E.  Rep.  770, 
Bransiom.  J.,  dissenting. 

VI.  ADMISSION  OR  RESTORATION  TO  OPPICB. 

A-  GENERAL  RULE.— Mandamus  is  the  proper 
remedy  to  compel  the  admission  as  well  as  restora- 
tion of  the  party  applying  to  any  office  or  franchise 
of  a  public  nature.  Dew  v.  Judges  of  Sweet  Springs, 
3  Hen.  A  M.  1;  Lewis  v.  Whittle,  77  Va.  416. 

B.  OTHER  REMEDY.— It  is  no  bar  to  mandamus 
in  such  case  that  the  applicant  may  have  another 
remedy,  if  such  remedy  is  obsolete  like  assise. 
Dew  V.  Judges  of  Sweet  Springs,  8  Hen.  &  M.  1. 
Or  less  convenient  and  effective  as  quo  warranto. 
Dew  V.  Judges  of  Sweet  Springs,  S  Hen.  &  M.  1; 
Lewis  V.  WhltUe.  77  Va,  416. 

Chapter  146  of  the  Code  in  relation  to  quo  war- 
ranto does  not  take  away  the  right  to  try  the  title 
to  a  public  office  by  mandamus.  Sinclair  v.  Young, 
100  Va.  284.  40  S.  E.  Rep.  007. 

C.  OFFICE  FULL  DE  FACTO.-It  is  no  bar  to 
the  remedy  by  mandamus  in  such  case  that  the 
office  is  already  full  de  facto.  Dew  v.  Judges  of 
Sweet  Springs,  8  Hen.  &  M.  1;  Lewis  v.  WhitUe,  77  Va. 
415:  Schmulbach  v.  Speidel.  60  W.  Va.  668.  40  S. 
E.  Rep.  414. 

D.  EXAMPLES.— So  mandamus  is  the  proper 
remedy  to  restore  a  clerk  of  the  county  court  to 


his  office,  from  which  he  has  been  ousted  by  the 
appointment  of  another  person.  Smith  v.  Dyer. 
1  Call  662. 

So  mandamus  is  the  proper  remedy  to  compel 
the  occupant  of  an  office,  whose  term  has  expired, 
to  surrender  the  office  to  his  successor,  and  turn 
over  to  him  all  the  property  pertaining  to  such 
office.    Bridges  v.  Shallcross,  6  W.  Va.  662. 

So  in  Fitzpatrick  v.  Klrby.  81  Va.  497.  a  manda- 
mus was  awarded  to  compel  a  Judge  of  a  county 
court  to  surrender  the  office  to  his  successor. 

So  mandamus,  not  qw>  toarrarUo,  is  the  proper 
remedy  to  compel  admission  to  office  of  a  director 
of  a  railroad  company,  where  such  office  is  wrong- 
fully withheld.  Cross  v.  West  Virginia,  etc.,  R. 
Co.,  86  W.  Va.  174,  18  S.  E.  Rep.  1071. 

So  mandamus  is  the  proper  remedy  to  compel 
the  directors  of  a  bank  to  admit  the  petitioner  to 
the  office  of  president  Booker  v.  Young.  12  Oratt 
808. 

So,  in  Schmulbach  v.  Speidel,  50  W.  Va.  668.40 
S.  E.  Rep.  424.  it  was  said  that  mandamus  was 
the  proper  remedy  to  restore  the  members  of  the 
board  of  public  works  to  their  offices,  where  they 
have  been  wrongfully  deprived  thereof,  though 
it  is  necessary  to  enquire  into  the  legality  of  the 
election  of  their  successors,  but  In  this  case  the 
writ  was  denied  on  the  ground  that  the  respond- 
ents had  been  lawfully  elected. 

While  mandamus  is  the  proper  remedy  to  com- 
pel the  admission  to  the  office  of  governor  of  a 
person  who  is  entitled  thereto,  yet  where  the 
result  of  an  election  for  governor  has  not  been 
declared  by  the  speaker  of  the  house  of  delegates 
or  by  the  Joint  assembly  of  both  houses,  manda- 
mus will  not  lie  on  behalf  of  any  of  the  candidates 
to  compel  the  incumbent  to  deliver  to  him  the 
office  and  its  insignia.  Goffv.  Wilson,  32  W.  Va. 
308.  0  S.  E.  Rep.  26. 

But  mandamus  will  not  lie  to  compel  the  board 
of  supervisors  to  allow  a  certain  person  to  qualify 
and  give  bond  as  treasurer  of  the  count),  said 
board  having  a  discretion  and  having  exercised 
It  adversely  to  the  petitioner.  In  such  case,  in 
the  absence  of  statute,  certiorari  is  the  proper 
mode  of  review.    Board  v.  Mintum,  4  W.  Va.  300. 

In  State  v.  McAllister.  88  W.  Va.  486. 18  S.  E.  Rep. 
770,  the  writ  was  refused  where  it  was  sought  to 
compel  the  admission  of  members  elect  of  a  city 
council,  on  the  ground  that  the  council  was  acting 
Judicially  in  determining  the  election  and  quali- 
fication of  its  members  and  the  council  having 
decided  that  the  petitioners  were  not  qualified, 
such  action  could  not  be  controlled  by  mandamus. 
certiorari  being  the  proper  mode  of  review. 

So  mandamus  will  not  lie  to  compel  the  county 
court  to  permit  a  justice  to  resume  his  seat  when 
he  has  accepted  the  incompatible  office  of  deputy 
clerk,  since  the  writ  would  be  unavailing,  the  old 
office  being  either  vacated  or  his  tenure  rendered 
voidable.    Amory  v.  Justices,  2  Va.  Cas.  628. 

So  where  a  Justice  has  removed  from  the  county. 
Chew  V.  Justices.  2  Va.  Cas.  208.  See  also,  Poulson 
V.  Justices.  2  Leigh  743. 

So  where  the  applicant  for  the  office  of  sheriff  is 
disqualified  by  reason  of  holding  an  incompatible 
office  under  the  United  States  government 
Bunting  V.  Willis,  27  Gratt  144. 

E.  DELIVERY  OF  BOOKS,  RECORDS,  AND 
INSIGNIA  OF  OFFICE.— Mandamus,  not  detinue. 
Is  the  proper  remedy  to  compel  a  former  electoral 
board  to  deliver  to  their  successors  the  books,  seal 
and  papers  pertaining  to  such  board.  Sinclair  v. 
Young,  100  Va.  284.  40  S.  E.  Rep.  007;  Goff  v.  Wilson, 
32  W.  Va.  303,  0  S.  E.  Rep.  26;  Bridges  v.  Shall- 
cross. 6  W.  Va.  562. 
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VntGINZA  RXPORTS,  ANNOTATSD. 


VIL  CORPORATIONS. 

A.  PRIVATE  ELEEMOSYNARY  CORPORA- 
TIONS.—Mandamus  will  not  lie  in  the  case  of  a 
private  eleemosynary  institution  where  there  are 
Tisitors,  to  restore  a  petitioner  to  the  position  of 
grammar  master  and  professor  of  humanity. 
Bracken  v.  Visitors  of  William  and  Mary  College, 
8  Call  978. 

B.  QUASI  PUBLIC  CORPORATIONS. 

1.  Tbansfxr  of  Passbnobbs.— Mandamus  is  the 
proper  remedy  to  compel  a  street  railway  company 
to  transfer  a  passenger  free  of  charge  in  accordance 
with  the  provisions  of  its  charter.  Richmond  Ry.. 
etc,  Co.  V.  Brown,  97  Va.  26,  88  S.  £.  Rep.  776. 

2.  Opbration  of  Road.— Where  the  charter  of  a 
railroad  company  does  not  require  it  to  construct 
a  branch  road,  the  fact  that  it  has  constructed  and 
operated  it  does  not  impose  a  duty  upon  It  to  con- 
tinue to  operate  it,  hence  mandamus  will  not  lie  to 
compel  it  to  do  so.  Sherwood  v.  Atlantic,  etc.,  R.  Co. 
04  Va.  291.  96  S.  E.  Rep.  948. 

8.  CoMPUANCis  WITH  CiTT  Obdinancb.— Maudamus 
will  lie  to  compel  a  street  railroad  company  to 
replace  its  rails  with  rails  of  an  improved  pattern, 
in  pursuance  of  a  city  ordinance  to  that  effect, 
where  such  ordinance  is  reasonable.  Washington, 
etc.,  R.  Co.  V.  Alexandria.  98  Va.  844.  36  S.  E.  Rep.  886. 

4.  To  Rbbtorb  Stbbbt  to  PBAoncABiiB  Condi- 
tion.—Mandamus  will  lie  to  compel  a  railroad 
company  occupying  a  street  with  both  main  track 
and  sidinir,  to  remove  the  sldinir  where  such  siding 
interferes  with  the  use  of  the  street  by  the  public, 
and  to  prevent  the  railroad  from  unnecessarily 
blocking  crossings  by  stopping  cars  upon  them,  and 
generally  to  restore  the  street  to  such  a  condition 
as  not  to  hinder  travel  unnecessarily.  Town  of 
Mason  v.  Ohio  River  R.  Co..  61  W.  Va.  188.  41  S.  E. 
Rep.  418. 

C.  MUNICIPAL  CORPORATIONS.— See  tupra, 
"Taxation." 

D.  RIQHT  TO  OFFICE.— So  mandamus  is  the 
proper  remedy  to  compel  the  directors  of  a  bank  to 
admit  petitioner  to  the  office  of  president  Booker 
V.  YounflT.  12  Gratt.  808. 

Or  to  compel  admission  to  the  office  of  director 
of  a  railroad  company,  where  such  office  is  wrong- 
fully withheld.  Cross  v.  West  Virginia,  etc..  R.  Co., 
86  W.  Va.  174,  12  S.  E.  Rep.  1071. 

VIII.  LBQISLATIVB  BODIES  AND  OPHCBR5. 

A.  PUBLICATION  OF  ACT  OF  LEGISLATURE. 
—Where  a  bill  has  passed  both  houses  of  the  legis- 
lature an  d  is  sent  to  the  governor,  but  was  returned 
by  him,  without  specifying  objections,  to  the  senate, 
merely  in  response  to  a  joint  resolution,  and  more 
than  five  days  elapsed  after  the  bill  was  sent  to  the 
governor  before  the  legislature  adjourned,  manda- 
mus Is  the  proper  remedy  to  compel  the  clerk  of 
the  house  of  delegates  and  keeper  of  the  rolls,  to 
furnish  petitioners  with  a  copy  of  such  act,  and  to 
have  it  printed  with  other  acts  of  the  legislature. 
Wolfe  V.  McCaull.  76  Va.  876. 

B.  STRIKING  ACT  FROM  ROLLS.- A  mandamus 
will  not  be  granted  commanding  the  clerk  of  the 
house  of  delegates  to  strike  from  the  rolls  an  act  of 
assembly  on  the  ground  that  it  was  not  lawfully 
passed,  where  the  legislative  Journal  shows  that  it 
was  lawfully  passed,  the  evidence  of  such  journal 
being  conclusive.    Wise  v.  Bigger.  79  Va.  200. 

IX.  JURISDICTION  OP  COURTS. 

A.  SUPREME  COURT  OF  APPEALS. 

1.  Genbrallt.— The  clauses  of  the  constitution 
providing  for  the  Jurisdiction  of  the  supreme  court 
in  mandamus  cases,  whether  original  or  appellate, 
are  not  self -executing  but  require  to  be  carried 


into  effect  by  act  of  the  legislature.    Price  t.  Smitlr* 
98  Va.  14.  24  S.  E.  Rep.  479. 
2.  Original  JuBiBDiCTioN. 

a.  FEr^into.— Original  Jurisdiction  to  issue  writs  of 
mandamus  and  prohibition  to  the  circuit  and  corpo- 
ration courts,  and  the  hustings  court  and  chancery 
court  of  the  city  of  Richmond,  and  in  all  other 
causes  in  which  it  may  be  necessary  to  prevent  a 
failure  of  justice,  in  which  a  mandamus  may  issue 
according  to  the  principles  of  the  common  law,  i» 
conferred  upon  the  court  of  appeals  by  statute 
enacted  pursuant  to  the  constitution  of  the  state; 
and  it  is  provided  that  "the  practice  and  proceedings 
upon  such  writs  shall  be  governed  and  regulated  in 
in  all  cases  by  the  principles  and  practice  now  pre- 
vailing in  respect  to  writs  of  mandamus  and  prohi- 
bition, respectively."  Code  of  1878,  ch.  166,  S  4; 
Va.  Const  art  6,  S  2:  Page  v.  Clop  ton,  80  Oratt  415; 
Clay  V.  Ballard,  87  Va.  787,  IS  S.  E.  Rep.  208:  Kent 
V.  Dickinson.  86  Oratt  817. 

The  Jurisdiction  of  the  supreme  court  of  appeals 
in  mandamus  cases  is  co-extensive  with  the  scope 
of  the  writ  at  common  law. 

The  language  of  the  Code,  giving  the  supreme 
court  original  Jurisdiction  to  issue  writs  of  man- 
damus in  all  cases  in  which  it  is  necessary  to  pre> 
vent  a  failure  of  Justice,  is  merely  a  definition  of 
the  remedy  as  it  exists  at  common  law,  and  is  not  a 
restriction  on  the  jurisdiction  of  the  supreme  court 
Clay  V.  Ballard.  87  Va.  787, 18  S.  E.  Rep.  802. 

The  fact  that  a  lower  court  is  open  to  the  peti- 
tioner does  not  oust  the  supreme  court  of  appeals 
of  Jurisdiction.  Clay  v.  Ballard,  87  Va.  787.  18  S.  E, 
Rep.  202. 

The*  gran  ting  of  the  writ  is  no  more  discretionary 
with  the  court  of  appeals  than  with  any  other  court 
Clay  V.  Ballard,  87  Va.  787.  18  S.  E.  Rep.  202. 

Under  the  Va.  Code  1 8094,  providing  that  "writs 
of  prohibition  and  mandamus  from  the  court  of 
appeals  to  any  court  shall  Issue  and  be  tried  at  the 
place  of  session  of  said  court  of  appeals,  at  which 
writs  of  error  to  such  court  are  tried,"  an  applica- 
tion to  the  original  jurisdiction  of  the  court  of 
appeals  for  a  mandamus  to  the  judge  of  the  hus- 
tings court  of  the  city  of  Staunton,  to  compel  them 
to  issue  a  writ  for  a  special  election  on  the  question 
of  granting  or  not  granting  liquor  license  in  said 
city,  must  be  filed  at  Staunton:  nor  will  the  fact 
that  the  respondent  has  filed  an  answer  amount  to 
a  waiver  of  such  requirement,  where  the  answer 
was  filed  subject  to  the  opinion  of  the  court  on  the 
construction  of  such  statute.  Hotchkiss  v.  Grattan. 
90  Va.  042.  19  S.  E.  Rep.  166. 

Under  the  constitution  of  1860,  in  the  absence  of 
statute  conferring  such  Jurisdiction,  the  supreme 
court  of  appeals  had  no  original  jurisdiction  to 
award  a  writ  of  mandamus  to  compel  a  judge  of  the 
circuit  court  to  try  a  cause  depending  in  his  court. 
Barnett  v.  Meredith,  10  Gratt  86a 

6.  West  Virffinia.— By  art  5,  W.  Va.  Const,  original 
jurisdiction  is  conferred  on  the  supreme  court 
of  appeals  in  cases  of  mandamus.  Cross  v.  West 
Virginia,  etc.,  R.  Co.,  86  W.  Va.  174.  12  S.  E.  Rep. 
1071:  Morgan  v.  Fleming.  24  W.  Va.  186;  DoolitUe 
V.  County  Court  28  W.  Va.  158. 

But  by  rule  of  court  No.  13,  23  W.  Va.  889,  applica- 
tion is  not  to  be  made  to  that  court  in  the  first  In- 
stance unless  special  cause  be  shown.  Cross  v. 
West  Virginia,  etc..  R.  Co.,  35  W.  Va.  174, 18  S.  E.  Rep. 
1071. 

Where  petitioner  is  seeking  to  be  admitted  to  the 
office  of  director  of  a  railroad  company,  the  fact 
that  it  is  not  likely  that  he  can  get  the  case  finally 
determined  within  the  year,  in  the  ordinary  course 
of  business,  if  the  proceeding  is  commenced  in  the 
circuit    court  is  a  sufficient  reason  for  applyinsr 
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Immediately  to  the  supreme  court  the  duration 
of  sucli  office  beinff  only  one  year.  Cross  v.  West 
Vlrirfnia,  etc,  R.  Co.,  86  W.  Va.  174,  12  S.  E.  Rep.  1071. 
S.  APPSiiLATB  JuBisDiCTiON.— The  supreme  court 
of  appeals  has  Jurisdiction  to  review  by  superse- 
deas, the  action  of  the  circuit  court  in  refusing  to 
award  a  writ  of  mandamus.  Ex  parte  Morris,  11 
<Oratt  292.  See  also.  Cross  v.  West  Virffinia,  etc,  R. 
Co.,  85  W.  Va.  174. 18  S.  E.  Rep.  1071. 

So  also,  in  Virginia  appeUate  Jurisdiction  is  con- 
ferred on  the  supreme  court  of  appeals,  irrespec- 
tive  of  pecuniary  amount  by  $  2,  art.  6.  of  the 
Constitution  and  H  8454-5  of  the  Code,  such  pro- 
ceedinff  being-  "a  matter  not  merely  pecuniary." 
J>rice  V.  Smith,  08  Va.  14,  84  S.  E.  Rep.  474;  Taylor  ▼. 
Williams.  78  Va.  422. 
B.  CIROUrr  COURTS. 

1.  Local  Jurisdiction.— The  circuit  court  of  the 
-city  of  Richmond  has  jurisdiction  of  a  writ  of 
mandamus  to  compel  a  street  railway  company  of 
that  city  to  transfer  a  passenger,  the  alleged  breach 
•of  duty  occurring  in  that  city.  It  is  of  no  impor- 
tance that  the  obligation  to  perform  said  duty 
appears  from  a  record  of  the  county  court  of 
JBenrlco.  Section  8S18  of  the  Code,  providing  that 
the  Jurisdiction  of  writs  of  mandamus  shall  be  in  the 
•circuit  court  of  the  county  wherein' the  record  or 
proceeding  is,  to  which  the  right  relates,  has  no 
■application.  Richmond  R>.,  etc.,  Co.  v.  Brown,  07 
Va.  26.  82  S.  £.  Rep.  775. 

Under  Code  1873,  ch.  155,  requiring  all  suits  in 
which  it  is  necessary  to  make  certain  public  officers, 
as  representing  the  commonwealth,  parties,  to  be 
prosecuted  in  the  circuit  court  of  the  city  of  Rich- 
mond, mandamus  proceedings  against  the  acting 
treasurer  of  the  state  must  be  brought  in  that 
coart  and  not  in  the  hustings  court  and  a  Judgment 
rendered  by  the  hustings  court  will  be  void.  Taylor 
▼.  Williams.  78  Va.  422. 

2.  Judge  in  Vacation.— The  petition  for  a  writ  of 
mandamus  to  compel  another  county  to  contribute 
to  the  expense  of  building  a  bridge  between  the 
counties,  may  be  presented  to  the  Judge  of  the  cir- 
cuit court  in  vacation,  as  well  as  to  the  court  in 
term  under  S  3012  of  the  Va.  Code.  Gloucester 
Co.  V.  Middlesex  Co.,  88  Va.  848. 14  S.  E.  Rep.  060. 

X.  PARTIES. 

A-  RELATOR.— A  petition  for  mandamus  may 
tie  brought  in  the  name  of  a  private  Individual,  it  is 
not  necessary  that  it  be  brought  in  the  name  of  an 
officer  authorized  to  represent  the  commonwealth. 
Richmond  Ry.,  etc.,  Co.  v.  Brown,  »7  Va.  26,  32  S.  E. 
Rep.  775. 

Where  the  duty,  whose  performance  is  sought 
U>  be  compelled,  is  a  public  duty,  the  relator  need 
not  show  any  special  Interest  in  the  result;  his  in- 
terest as  a  citizen  is  sufficient  Cla?*  v.  Ballard,  87 
Va.  787,  18  S.  E.  Rep.  262. 

In  West  Virginia  a  writ  of  mandamus  may  be 
either  in  the  name  of  the  state  at  the  relation  of  a 
named  individual  or  merely  in  the  name  of  that' 
Individual  as  plaintiff.  State  v.  County  Court,  47  W. 
Va.  072.  85  S.  E.  Rep.  069. 

Citizens  and  taxpayers,  merely  by  virtue  of  their 
interest  as  such,  may  maintain  the  writ  of  manda- 
mus to  enforce  a  public  right  State  v.  County 
Court  47  W.  Va.  07t,  85  S.  E.  Rep.  050. 

The  county  court  is  properly  made  the  relator  in 
mandamus  proceedings  to  compel  a  commissioner 
to  reassess  certain  land  as  town  lots  Instead  of  by 
the  acre  as  farming  land.  State  v.  Herrald.  86  W. 
Va.721, 15S.E.  Rep.074. 

B.  RESPONDENT. 

1.  PmsoNS  Subject  to  Wbtt. 

A  OJIeer   or    Department  cf  /81ta<«.— The  sUte  be- 


ing exempt  from  suit  by  Const  art  VX,  S  85, 
mandamus  will  not  be  against  the  state  or  any  offi- 
cer or  department  of  the  state,  such  as  the  board  of 
agriculture.  Miller  v.  State  Board  of  Agriculture. 
46  W.  Va.  102,  82  S.  E.  Rep.  1007 :  Johnson  v.  State 
Board  of  Agriculture,  46  W.  Va.  106,  88  S.  E.  Rep. 
1080. 

h.  Private  PtfrtOM.— Mandamus  lies  only  to  a  pub- 
lic officer,  not  to  a  private  person,  or  the  mere  em- 
ployee of  a  public  officer.  Heath  v.  Johnson.  86  W. 
Va.  788, 15  S.  E.  Rep.  980. 

Hence  it  will  not  lie  to  compel  a  school  teacher  to 
use  a  particular  text-book,  the  use  of  which  was 
prescribed  by  statute,  the  remedy,  if  any.  would  be 
against  the  county  superintendent  of  schools. 
Heath  v.  Johnson.  86  W.  Va.  782. 15  S.  E.  Rep.  Oea 

XI.  PROCBBDINOS  IN  MANDAMU5. 

A.  GENERAL  OUTLINE. 

1.  At  Common  Law.— The  mode  of  proceedings  in 
this  early  day  to  obtain  a  writ  of  mandamus  was 
by  a  motion  based  upon  an  affidavit  for  a  rule  to 
show  cause,  why  a  writ  of  mandamus  to  perform  a 
specified  act  should  not  be  issued.  The  hearing  of 
thismotion  was  usually  «a;i)art«,  no  notice  thereof 
being  given  to  the  other  party.  If  the  motion  was 
sustained,  an  order  was  made  directing  the  rule  to 
show  cause  to  be  Issued.  It  was  provided  in  the 
order,  that  the  rule  should  be  served  by  delivering 
to  the  defendant  a  copy  of  the  order,  which  required 
him  to  appear  at  a  certain  time  and  show  cause 
against  the  issuing  of  the  writ  of  mandamus  de- 
scribed, and  on  the  return  day  the  defendant  was 
heard,  and  any  counter-affidavits  filed  by  him  were 
considered.  The  affidaviu  in  support  of  the  motion 
should  according  to  this  old  practice  contain  a  pre- 
cise statement  of  the  facts  constituting  the  relator's 
right  to  the  writ,  and  the  allegations  were  required 
to  be  stated  in  this  affidavit  so  positively,  that  if 
false,  the  relator  could  be  successfully  prosecuted 
for  perjury.  Such  affidavits  should  also  show,  that 
the  relator  was  entitled  to  the  relief  he  asked : 
that  he  had  complied  with  all  the  necessary  forms 
to  constitute  his  right :  and  that  he  had  applied  to 
the  defendant  to  do  that  which  he  asked,  and  that 
he  had  refused  or  neglected  to  do  it  If  by  the  coun- 
ter-affidavits of  the  defendant  it  was  perfectly  ap- 
parent that  the  relator  was  not  entitled  to  the  writ 
the  rule  was  discharged  :  but  If  the  relator's  right 
to  the  writ  after  the  receiving  of  the  counter-affi- 
davits was  doubtful,  the  rule  was  made  absolute, 
in  order  that  the  right  might  be  formally  tried, 
and  an  order  was  entered  directing  an  alternative 
writ  or  mandamus  nUi,  to  be  issued. 

In  this  writ  it  was  absolutely  necessary  to  set 
forth  the  facts,  which  entitled  the  prosecutor  to  the 
relief  prayed  for.  It  was  addressed  to  the  person  or 
persons,  whose  duty  it  was  to  perform  the  act  and 
it  commanded  him  or  them  to  do  the  thing  required, 
which  was  accurately  specified,  or  show  some  cause 
why  he  or  they  should  not  do  it  To  this  writ  the 
defendant  was  required  to  make  a  written  return 
either  denying  the  facts  stated  in  the  writ  or  setting 
forth  other  facts  sufficient  to  defeat  the  relator's 
claim.  If  the  alternative  writ  or  mandamus  nisi  was 
defective  in  form  merely,  the  defendant  could 
move  to  quash  it  before  he  made  his  return:  but 
for  such  defect  he  could  not  move  to  quash,  after 
he  made  his  return;  but  for  a  defect  of  substance 
the  writ  of  mandamus  nisi  would  be  quashed  at  any 
time,  before  a  peremptory  mandamus  was  awarded. 
If  the  return  of  the  defendant  was  adjudged  as 
insufficient  answer  or  if  he  made  no  return,  a  per- 
emptory mandamus  was  awarded  commanding  ab- 
solutely the  defendant  to  do  the  thing  required; 
and   if  this  writ  was  disobeyed,    an  attachment 
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issued  aerainst  the  defendant  If  the  return  was 
sufficient  In  law  but  false  In  fact,  the  relator  could 
not  traverse  It  but  was  forced  to  resort  to  bis  action 
aerainst  the  defendant  for  a  false  return.    Plsher 

V.  aty  of  Charleston,  17  W.  Va.  585. 
If  in   such   action  the    return   was    falsified,  a 

peremptory  mandamus  issued.    Supervisors  v.  Ran- 
dolph. 89  Va.  614. 16  S.  £.  Rep.  722. 
2.  The  Pbbbknt  Pbacticb.— The  proceedings  in 

mandamus    have    been    g-enerally     modified    by 

statutory  provisions.    The    statute  of  9  Anne.   ch. 

20,  conforming  the  proceedings   in  mandamus  to 

to  those  in  ordinary   actions  at  law,  is  the  most 

important    Both  Virginia  and  West  Virginia  have 

enacted  similar  statutes.    Fisher  v.  City  of  Charles- 
ton, 17  W.  Va.  696. 
But  these  statutes  are  simply  declaratory  of  the 

common  law.  in  relation  to  the  scope  of  the  remedy. 

Clay  V.  Ballard,  87  Va.787, 13  S.  E.  Rep.  263:  Douglass 

V.  Loomis,  6  W.  Va.  642. 
The  usual  practice  in  West  Virginia,  and  the  most 

usual  practice  in  this  country,  is  to  begin  the  pro- 
ceedings by  presenting  to  the  court  an  application 

in  the  form  of  a  petition  setting  forth  In  detail  the 

grounds,  upon  which  the  petitioner  asks  a  writ  of 

mandamus.    This  petition  in  this  state  is  usually  ex 

parte,  no  notice  that  it  will  be  filed  being  given  to  the 

defendants,  and  it  is  always  supported  by  affidavit 

when  presented  by  a  private  person.    If   a  prima 

/act*  case  is  presented  by  this  petition  warranting 

the  relief  sought,  the  court  frequently  issues  a  rule, 

which  is  served  on  the  opposite  party,  requiring 

him   to   show   cause,  why   a   mandamus    should 

not  issue.    But  in  this  state   the   issuing  of  this 

rule   is  frequently  dispensed  with;  and  the  most 

usual    practice  is  to    issue  the    alternative  writ 

immediately    on   the  filing  of  a  proper  petition 

supported   by   affidavit    Where   the  court  thinks 

proper  to  issue  a  rule,  and   it  has  been   served, 

if  the  defendant  fails  to  answer  it  or  files  an 
insufficient  answer,  the  court  either  issues  a  peremp- 
tory writ  of  mandamus,  enlarges  the  rule  or  compels 
an  answer,  as  may  be  proper  in  the  particular  case 
But  if  the  answer  denies  the  facts  stated  in  the 
petition  or  shows  sufficient  cause,  why  the  rule 
should  not  issue,  so  that  It  appears,  that  there  Is  a  dis- 
pute of  fact  between  the  parties,  an  alternative  writ 
of  mandamus  is  ordered  to  be  Issued,  in  order  that 
by  the  return  to  such  alternative  writ  of  mandamus 
a  formal  issue  may  be  made  up  and  tried.  This  al- 
ternative writ  of  mandamus,  whether  issued  imme- 
diately on  the  filing  of  the  petition  or  after  the 
return  of  such  a  rule,  here  as  elsewhere  stands  in 
lieu  of  a  declaration  in  an  ordinary  suit  The  facts, 
however,  alleged  in  this  alternative  writ  may  be 
alleged  by  way  of  recital;  but  it  being  in  the  nature 
of  a  declaration  as  well  as  of  a  writ,  the  sufficiency 
of  these  facts  to  entitle  the  plaintiff  to  the  redress 
he  seeks  is  called  in  question  by  a  motion  to  quash 
the  alternative  writ  or  by  a  demurrer  to  it,  and  any 
defect  in  the  recitals  or  allegations  of  this  alter- 
native writ  cannot  be  aided  by  the  petition  or  affi- 
davit thereto,  for  though  they  be  the  foundation,  on 
which  the  writ  was  issued,  they  constitute  no  part 
of  the  pleadings  in  the  case.  If  the  petition  does 
not  state  the  necessary  facts  to  justify  the  issuing 
of  an  alternative  writ  or  a  rule,  neither  ought  to  be 
issued,  and  if  Issued,  on  the  return  day  this  fatal 
defect  should  be  taken  advantage  of  not  by  demur- 
rer but  by  a  motion  to  quash  the  alternative  writ 
or  to  discharge  the  rule  as  improvldently  awarded. 
The  petition  and  affidavit  bear  to  the  mandamus  nisi 
a  relation  similar  to  that  which  an  affidavit  bears 
to  an  attachment 

When  the  alternative  writ  of  mandamus  has  been 
Issued,  if  the  defendant  does  not  do  the  act  re- 


quired, and  the  writ  be  not  quashed  on  motion  or 
dismissed  on  demurrer,  the  defendants,  to  whom  itl» 
addressed,  and  none  others  must  make  a  return 
thereto.  This  return  under  our  statute  is  in  the 
nature  of  a  plea  in  an  ordinary  action  at  law,  and  it 
must  be  tested  by  the  ordinary  rules  of  pleading 
both  as  to  its  form  and  substance.  It  must  there 
fore  be  In  the  nature  of  a  traverse  or  a  plea  in  con- 
fession and  avoidance:  and  if  insufficient  in  law,  it 
may  be  demurred  to  by  the  complainant,  or  he  may 
reply  thereto;  and  so  the  pleadings  proceed  as  in 
an  ordinary  common-law  suit  till  the  parties  are  at 
issue  in  fact  or  law,  which  Issues  are  tried  as  in  an 
ordinary  action  at  law.  Fisher  v.  City  of  Charles- 
ton, 17  W.  Va.  596;  Com.  v.  Justices  of  Fairfax  Co.,  t 
Va.  Cas.  9;  Doolittle  v.  County  Court  28  W.  Va.  158: 
Morgan  v.  Fleming.  24  W.  Va.  186. 
B.  PROCEEDINGS  IN  DETAIL, 

1.  The  Pbtitiow. 

a,  Alleffalion8.--The  petition  must  set  forth  a  prima 
facie  case,  if  it  does  not,  no  alternative  writ  sbould 
issue.    Wintz  v.  Board,  28  W.  Va.  287. 

But  it  is  only  necessary  for  the  petition  to  set 
forth  a  prima  facie  case.  The  petition  not  being  a 
part  of  the  pleadings,  the  strict  rules  of  pleading 
do  not  apply  to  it  Fisher  v.  City  of  Charleston.  17 
W.  Va.  595;  Fisher  v.  Mayor,  etc.,  of  Charleston.  17 
W.  Va.  628;  Welty  v.  County  Court  46  W.  Va.  4W). » 
S.  E.  Rep.  209. 

b.  Verification.— Thovigh  the  petition  for  mandamus 
is  not  verified  by  oath,  or  affidavit  if  the  respond- 
ents appear  and  move  the  court  to  dismiss  the  rule, 
on  the  ground  that  the  court  was  without  jurisdic- 
tion, this  amounts  to  a  waiver  of  the  want  of  an 
affidavit  to  the  petition.  Board  v.  Mintum,  4  W.  Va> 
800. 

2.  Rule  to  Show  Causb. 
a.  2iece8siiy.— Although  in  the  older  cases,  it  Is  laid 

down  that  a  rule  to  show  cause  is  necessary  (Din- 
widdle Justices  V.Chesterfield  Justices, 6  Call  556; 
Com.  V.  Fairfax  Justices,  2  Va.  Cas.  9),  the  modern 
practice  seems  to  be  to  issue  the  alternative  writ 
immediately  upon  the  filing  of  the  petition,  without 
any  rule  to  show  cause,  as  was  said  in  a  late  West 
Virginia  case. 

"The  better  practice  is,  when  a  petition  for  a 
mandamus  is  filed,  to  award  an  alternative  writ  of 
mandamus,  stating  all  the  facts  therein  calling  for 
amaudamus.  as  would  be  stated  in  a  declaration: 
for  this  alternative  writ  is  treated  as  a  declaration 
in  the  action  called  mandamus.  It  is  not  necessary 
to  issue  a  rule,  for,  where  matters  of  fact  come  in 
an  answer  to  it  it  necessitates  an  alternative 
mandamus,  and  after  that  a  peremptory  mandamus, 
making  three  processes  or  awards  instead  of  two. 
There  is  no  use  of  a  rule.  The  alternatire  writ 
should  be  resorted  to  in  the  first  instance."  Hebb 
V.  Cay  ton.  46  W.  Va.  578,  82  S.  E.  Rep.  187:  Fisher  v. 
Mayor,  etc..  of  Charleston.  17  W.  Va.  628;  DooUtUe 
V.  County  Court  28  W.  Va.  168;  Sights  v.  Yamalls. 
12  Gratt  292. 

"Though  doubtless  the  court  may,  if  it  deem  It 
proper,  in  a  particular  case  to  decline  to  Issue  an 
alternative  writ  of  mandamus,  until  a  rule  to  show 
cause  has  been  first  issued  and  returned."  Fisher 
V.  Mayor,  17  W.  Va.  628;  Doolittle  v.  County  Court 
28  W.  Va.  158. 

Even  where  such  a  rule  is  held  necessary,  it  i» 
admitted  that  the  respondents  may  waive  it  and  a 
voluntary  appearance  and  return  to  the  alter- 
native writ  amount  to  such  a  waiver,  though  an  in- 
sufficient return,  e.  g.  a  return  by  attorney,  being- 
equivalent  to  no  return,  will  not  constitute  such 
waiver.  Dinwiddle  Justices  v.  Chesterfield  Jus- 
tices. 6  CaU  656. 
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3.  ANBWSB  TO  RUIJB. 

a.  Sujleieney.— The  sufficiency  in  law  of  an  answer 
to  a  rule  sbonld  be  tested  by  motion  for  a  peremp- 
tory mandamus,  not  by  demurrer,  wbile  its 
trutb  in  fact  sbould  be  tested  by  tbe  issuance  of 
an  alternative  writ  Pisber  v.  City  of  Cbarleston, 
17  W.  Va.  606:  Weills  v.  Town  of  Mason.  28  W.  Va. 
466. 

But  if  tbe  court  sustains  tbe  demurrer  and  orders 
tbe  peremptory  writ  to  issue,  tbe  respondents  can- 
not complain  of  sucb  irrefirularity.  Wells  v.  Town 
of  Mason.  2S  W.  Va.  460. 

Wbetber  it  be  proper  or  not  to  treat  tbe  answer 
to  tbe  rule  to  sbow  cause  as  if  it  were  tbe  return  to 
tbe  mandamuM  fU»U  by  demurring  and  fllinff  a  rep- 
lication tbereto,  tbe  propriety  of  sucb  pleadlng- 
cannot  be  enquired  into,  wbere  tbe  respondent  does 
not  complain,  tbe  petitioner  not  beinflr  in  a  position 
to  object  to  bis  own  pleading.  Cumminffs  y.  Arm- 
stronir.  84  W.  Va.  1,  11  S.  E.  Rep.  742. 

4.  The  Ai/ternatitb  Writ. 

a.  yeeeseUV'— Where  upon  tbe  answer  to  tbe  rule 
to  sbow  cause  tbe  applicant's  risbt  to  tbe  writ  ap- 
pears doubtful  or  disputed,  tbe  writ  sbould  not  be 
refused,  but  an  alternative  writ  sbould  be  issued, 
in  order  tbat  upon  tbe  return  to  sucb  writ,  tbe 
riffbt  may  be  tried.  Dew  v.  Judges  of  Sweet 
Spriuffs.  8  Hen.  &  M.  1. 

Wbere  tbere  is  no  answer  to  tbe  rule  raising-  an 
issue  of  fact,  and  tbe  rule  and  tbe  petition  state 
facts  warrantlnflT  a  peremptory  mandamus,  a  per- 
emptory mandamus  issues  at  once  witbout  an  al- 
ternative mandamus.  Hebb  v.  Cayton,  46  W.  Va. 
578.  82  S.  E.  Rep.  187.     * 

So  wbere  tbe  answer  to  tbe  rule  to  sbow  cause  is 
insufficient  in  law,  tbe  peremptory  writ  sbould  is- 
sue at  once,  sucb  answer  being-  equivalent  to  no 
answer.  There  is  no  necessity  in  sucb  case  for  an 
alternative  writ,  tbis  beinir  necessary  only  wben 
tbere  is  a  dispute  about  material  facts.  Wells  v. 
Town  of  Mason,  28  W.  Va.  456. 

As  a  matter  of  convenience  it  is  sometimes  stipu- 
lated, tbat  tbe  petition  may  stand  for  tbe  alterna- 
tive writ,  or  tbat  tbe  rule  for  a  mandamug  nisi  sball 
sund  for  the  alternative  writ,  and  then,  of  course, 
by  consent  of  parties  and  with  tbe  assent  of  tbe 
court  tbis  petition  or  rule,  as  tbe  case  may  be,  is 
regarded  as  In  lieu  of  a  declaration,  and  tbe  ordi- 
nary rules  of  pleadinsr  are  applied  to  them,  which 
witbout  sucb  stipulation  would  not  be  tbe  case. 
Regularly  tbis  stipulation  or  agreement  sbould  be 
entered  or  noticed  on  tbe  record.  But  witbout  any 
sucb  formal  stipulation,  cases  oi:cur,  where  tbe 
court  has  treated  tbe  petition  or  the  rule,  as  thouffb 
it  has  been  tbe  alternative  writ,  but  in  these  cases 
no  objection  appears  to  have  been  made  to  tbis 
informal  mode  of  proceeding,  and  it  may  be  in- 
ferred, tbat  tbouflTb  no  assent  was  entered  of  record, 
yet  tbere  was  really  an  assent  tbereto  by  tbe  par- 
ties. But  such  precedents  should  be  avoided  as 
tending  to  confusion  and  difficulty.  Fisher  v. 
City  of  Cbarleston,  17  W.  Va.  606:  Tbe  Dinwiddle 
Justices  V.  Tbe  Chesterfield  Justices.  5  Call  666; 
Goff  V.  Wilson.  82  W.  Va,  808.  OS.  E.  Rep.  28;  Cross 
V.  West  Virginia,  etc.,  R.  Co..  86  W.  Va.  174,  12  S.  E. 
Rep.  1071. 

Without  an  agreement  to  that  effect,  however, 
express  or  Implied,  the  petition  or  tbe  rule  to  sbow 
cause  why  a  mandamus  should  not  issue  cannot  be 
treated  as  an  alternative  writ,  hence  tbe  action  of 
a  court  in  allowing  tbe  plaintiff  to  reply  erenerally 
to  the  answer  to  such  rule,  where  tbere  is  a  dispute 
of  fact  between  tbe  parties,  as  if  it  were  tbe  return 
to  an  alternative  writ,  instead  of  issuluflr  an  alter- 
native  writ,  and  all  subsequent  proceedings  are 
irFegrnlar,  and  will  be  set  aside,  and  tbe  cause  re- 


manded, with  direction  to  issue  an  alternative  writ. 
Fisher  v.  City  of  Charleston,  17  W.  Va.  595. 

b.  Form  and  AUecfationt.— An  alternative  writ  of 
mandamus  answers  two  distinct  ends:  First,  it  is 
a  writ:  and  secondly  it  is  tbe  plaintiff's  declaration. 
In  form  it  is  a  writ,  but  is  distlDgulsbable  from  an 
ordinary  writ  of  any  other  sort  In  this,  that  the 
Inducement  must  set  out  all  tbe  facts  on  which 
plaintiff's  demand  rests,  as  clearly  as  it  must  be 
done  in  a  declaration,  with  tbis  difference,  however, 
that  in  the  alternative  writ  of  mandamus  these 
facts  are  set  out  as  a  preamble  to  the  writ,  and 
therefore  by  way  of  recital;  whereas  in  a  declara- 
tion they  cannot  generally  be  set  out  by  way  of 
recital.  Fisher  v.  Mayor,  17  W.  Va.  628;  Doolittle 
V.  County  Court,  28  W.  Va.  168. 

At  common  law,  the  case  beinff  determined  en- 
tirely upon  tbe  alternative  writ,  and  the  return 
tbereto.  sucb  return  not  beinff  traversable,  the  ut- 
most certainty  and  accuracy  was  required  in  these, 
even  greater  than  in  the  pleadlDgrs  in  an  ordinary 
suit  at  law,  but  by  tbe  statute  of  Anne.  9  Anne.  ch. 
20,  and  ch.  100,  Code  W.  Va..  which  are  practically 
identical,  tbe  return  to  tbe  alternative  writ  belngr 
traversable,  the  same  rules  of  pleading  applicable 
to  an  ordinary  action  at  law  apply  to  the  pleadlagrs 
in  mandamus,  neither  greater  nor  less  strictness  be- 
lngr required.  Fisher  v.  City  of  Charleston.  17  W. 
Va.  606;  DoolitUe  v.  County  Court,  28  W.  Va.  158. 

Where  tbe  alternative  writ  does  not  state  a  nec- 
essary fact  it  should  be  quashed.  Wlntz  v.  Board. 
28  W.  Va.  227. 

But  tbe  mandamus  nisi  will  not  be  quashed  for 
a  mere  formal  defect,  which  the  court  would  have 
allowed  to  be  amended  at  the  bar  and  which  could 
have  been  amended  truthfully.  Doolittle  v.  County 
Court,  28  W.  Va.  158. 

The  alternative  writ  must  set  forth  by  distinct 
recital  and  not  by  reference  to  the  petition  all  the 
facts  necessary  to  sbow  the  plaintiff's  right  to  tbe 
writ,  since  no  reference  can  be  made  to  the  peti- 
tion to  eke  out  tbe  allegrations  of  the  writ.  Doolit- 
tle V.  County  Court.  28  W.  Va.  168. 

So  wbere  tbe  alternative  writ  fails  in  its  Induce- 
ment to  state  any  of  the  facts  on  which  the  plain- 
tiff bases  bis  demand,  and  simply  states,  that, 
whereas  the  plaintiff  bad  filed  a  petition  for  a  man- 
damus and  the  Jud^e  had  ordered  It  to  be  Issued, 
therefore  we  command  you,  etc.,  no  Issue  can  pos- 
sibly be  made  on  such  an  alternative  writ,  no  facts 
are  stated,  it  is  simply  a  writ  and  cannot  serve,  as 
it  must,  the  further  purposes  of  a  declaration  and 
sbould  be  quashed. 

Sucb  error,  however,  may  be  corrected  by  amend- 
ment. If  tbe  proper  facts  aie  stated  therein.  Fisher 
V.  Mayor,  etc.,  of  Cbarleston,  17  W.  Va.  628. 

But  In  Welty  v.  County  Court,  46  W.  Va.  460, 33  S.  E. 
Rep.  260,  It  was  held  tbat  though  tbe  petition  and 
rule  constitute  no  part  of  the  pleadings  In  manda- 
mus, and  to  these  the  strict  rules  of  pleading  are  not 
applied,  yet  the  allegations  of  the  petition  may  be 
resorted  to  for  tbe  purpose  of  sbowingr  tbat  tbe  re- 
lator has  made  a  prima  facie  case,  sucb  as  would 
entitle  him  to  the  alternative  writ.  Welty  v.  County 
Court,  46  W.  Va.  460.  38  S .  E.  Rep.  260.  See  also,  Doo- 
little V.  County  Court,  28  W.  Va.  158;  Hebb  v.  Cayton, 
45  W.  Va.  578,  32  &  £.  Rep.  187. 

c.  Command— The  alternative  mandamus  must  re- 
quire only  that  to  be  done  which  the  petitioner  has 
a  rlflrbt  to  have  done,  since  tbe  peremptory  writ 
must  follow  the  alternative  strictly,  and  cannot  be 
varied,  or  modified,  hence  if  all  tbat  Is  acquired  in 
the  alternative  cannot  be  compelled,  nothing  can  be 
compelled  and  tbe  writ  should  be  quashed.  Fisher 
V.  Mayor,  etc.,  of  Charleston.  17  W.  Va.  628. 

So  tbe  alternative  writ  must  command   tbe  doingr 
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of  everythinflT  necessary  to  give  the  desired  relief, 
since  the  peremptory  writ  cannot  command  any- 
thing additional  to  be  done.  So  where  the  alterna- 
tive writ  merply  commands  the  county  court  to  al- 
low a  petition  for  the  relocation  of  a  county  seat  to 
be  filed,  instead  of  ordering  the  said  court  to  make 
an  order  for  the  submission  of  the  question  to  the 
voters  of  the  county,  it  is  defective,  since  the  pe]> 
emptory  writ  would  have  to  follow  the  alternative 
writ  and  would  be  entirely  inadequate.  Doolittle  v. 
County  Court,  88  W.  Va.  188. 

Since  the  petition  forms  no  part  of  the  pleadings 
in  a  mandamus  case,  but  is  merely  the  basis  on 
which  the  alternative  writ  Is  Issued,  though  the 
petition  asks  for  an  alternative  writ  to  which  the 
petition  is  not  entitled,  yet  if  the  facts  disclosed  in 
the  petition  show  that  he  is  entitled  to  some  writ 
though  different  from  the  one  asked  for,  the  court 
will  award  him  such  an  alternative  writ  as  he  is 
really  entitled  to.  Fisher  v.  Mayor,  etc.,  of  Charles- 
ton, 17  W.  Va.  628. 

It  is  not  necessary  for  the  writ  of  mandamus  to 
conform  strictly  to  the  terms  of  the  rule  to  show 
cause;  If  the  return  to  the  rule  shows  that  the 
circumstances  of  the  case  require,  in  order  to  do 
strict  Justice  between  the  parties,  that  the  terms  of 
the  writ  vary  somewhat  from  those  of  the  rule, 
such  chanfire  may  be  made.  Dew  v.  Judg-es  of 
Sweet  Spring's,  8  Hen.  &  M.  1,  8  Am.  Dec.   ffSO. . 

d.  Sufficiency— Motion  to  Quash  and  Demurrer.— A 
motion  to  quash  puts  in  issue  not  only  the  suffi- 
ciency of  the  alternative  writ,  but  also  the  sufficiency 
of  the  petition  on  which  such  writ  is  based:  and, 
therefore,  if  the  defect,  which  the  defendant  seeks 
to  take  advantage  of.  Is  in  the  alternative  writ 
Itself,  and  not  in  the  petition,  the  formal  mode  of 
pleadinflT  is  to  demur,  and  not  move  to  quash,  and 
vice  versa,  if  the  defect  is  in  the  petition;  but,  while 
this  is  the  technical  and  formal  mode  of  proceeding, 
the  court  will  nevertheless  treat  a  motion  to  quash 
the  alternative  writ  as  the  equivalent  of  a  demurrer 
to  such  writ.  The  motion  to  quash  in  such  case  is 
not  only  the  equivalent  of  a  demurrer,  but  It 
reaches  defects  in  the  petition  in  like  manner  as 
such  motion  does  the  affidavit  in  an  attachment 
The  motion  to  quash  in  this  case,  therefore,  having 
all  the  effect  of  a  demurrer  and  more,  it  Is  wholly 
immaterial  whether  there  was  or  not  in  fact,  a 
demurrer  in  the  record.  State  v.  County  Court,  88 
W.  Va.  689, 11  S.  E.  Rep.  72. 

A  motion  to  quash  the  alternative  writ  in  manda- 
mus proceedings  should  be  made  before  a  return 
is  made  to  the  writ,  but  such  an  Irregularity 
will  not  prevent  the  court  from  quashing  the  writ 
if  It  is  defective  in  substance.  Poteet  v.  County 
of  Cabell,  80  W.  Va.  58,  3  S.  E.  Rep.  97. 

e.  Service  of  Writ.— IX.  is  not  necessary  for  all  the 
j  ustices  composinfiT  the  county  court  to  be  served 
with  a  mandamus  niei,  it  is  sufficient  if  it  be 
served  upon  those  sitting.  Smith  v.  Dyer,  1  Call 
662. 

The  alternative  writ  may  be  served  on  nonresi- 
dents by  publication,  just  as  well  as  the  process  in 
any  other  suit  Cross  v.  West  Virginia,  etc.,  R.  Co., 
86  W.  Va.  174,  12  S.  E.  Rep.  1071. 

The  court  may  order  that  the  service  of  a  copy 
of  the  order  for  the  issuance  of  the  writ  of  man- 
damus nisi  on  the  respondent  shall  have  the  same 
effect  as  the  service  of  the  writ  Itself.  Cowan  v. 
Doddridire,  28  Gratt  458;  State  v.  Cunnlnirham,  88 
W.  Va.  004,  U  S.  E.  Rep.  76. 

/.  Amendment.— The  alternative  writ  may  be 
amended,  and  it  is  not  necessary  for  the  amended 
writ  to  be  served  upon  the  respondents,  since  the 
alternative  writ  serves  the  double  purpose  of  proc- 
ess and  declaration,  and  an  amended  declaration 


does  not  have  to  be  served.  Town  of  Mason  v.  Ohio 
River  R.  Co.,  51  W.  Va.  188,41  S.  E.  Rep.  41&  See 
also,  Fisher  v.  Mayor  of  Charleston,  17  W.  Va.  098. 

6.   RarUBM  TO  AliTBRNATIYB  WRIT. 

0.  By  Whom  Made.— The  return  to  a  writ  of  man- 
damus must  be  by  the  person  or  persons  to  whom 
it  is  directed,  not  by  an  attorney,  otherwise  the 
return  in  insufficient  Dinwiddle  Justices  v.  Ches- 
terfield Justices,  5  Call  566. 

b.  Insufficient  Betum  or  No  Return.- Where  no 
return  is  made  to  the  alternative  writ  if  sufficient 
cause  is  not  shown  or  not  properly  shown,  a  per- 
emptory writ  will  Issue.  Dinwiddle  Justices  v. 
Chesterfield  Justices,  5  Call  566. 

Where  no  return  is  made  to  an  alternative  writ 
cf  mandamus,  the  court  may,  in  Its  dlscretioa. 
order  a  peremptory  writ  to  Issue  without  compel- 
ling a  return  and  extending  the  time  for  such 
return,  where  the  respondents  have  already  had 
a  sufficient  time  to  make  their  return  and  the  pro- 
ceedings indicate  clearly  that  they  have  no  sub- 
stantial defence  to  make.  Fisher  v.  Mayor,  etc.,  of 
Charleston,  17  W.  Va.  628. 

All  the  material  averments  of  the  alternative 
writ  not  denied  by  the  return,  are  to  be  taken  as 
true.  Cross  v.  W.  Va.,  etc.,  R.  Co.,  35  W.  Va.  174. 
12  S.  E.  Rep.  1071. 

c.  Puroino  Return.— K  motion  to  purfire  the  return 
to  a  rule  niH  from,  alleged  "unfit  impertinent, 
and  scandalous  matter,**  will  not  be  granted, 
where  it  seems  that  such  matter  was  provoked 
and  warranted  by  allegations  and  insinuations  of 
the  petition.  Moon  v.  Wellford,  84  Va.  84,  4  S.  E. 
Rep.  572. 

6.  Rbplication— NBCBS8ITY.— So  far  as  the  re- 
turn to  the  alternative  writ  merely  denies  the 
allegations  of  the  writ  no  replication  is  necessary. 
State  V.  County  Court  47  W.  Va.  672.  85  S.  E.  Rep. 
950. 

But  where  the  return  sets  up  new  matter  in  bar 
of  the  writ  if  such  matter  constitutes  a  srood 
defence  to  the  writ,  as  where  a  demurrer  has  been 
filed  and  overruled,  a  replication  is  necessary, 
since  in  the  absence  of  such  replication  denylngr 
the  truth  of  the  new  allegations,  they  must  l>e 
taken  as  true,  and  the  writ  should  be  dismissed. 
State  V.  County  Court  47  W.  Va.  672,  35  S.  E.  Rep. 
069:  Page  v.  Clopton,  80  Qratt  415. 

To  submit  the  truth  of  such  new  allegations  to 
a  jury  is  error,  there  bein^  no  Issue  as  to  them: 
so  that  if  they  find  a  verdict  contrary  to  the  ad- 
mitted allegations,  the  verdict  must  be  set  aside 
by  the  higher  court  and  the  writ  dismissed.  State 
V.  County  Court  47  W.  Va.  672,  85  S.  E.  Rep.  950. 

While  the  allegations  of  a  sufficient  return  may 
be  traversed,  no  traverse  should  be  tendered  to 
an  insufficent  return.  Com.  v.  Justices  of  Fairfax 
Co.,  2  Va.  Cas.  9. 

7.  Dbmurbbbs— ErFBCT.— Upon  a  demurrer  to 
the  return  to  a  mandwnus  nisi,  the  court  will  ffo 
back  to  the  first  error  committed  in  the  pleading, 
according  to  the  general  rule  of  pleadinar,  and 
win  give  judgment  against  the  party  making  tlie 
first  error,  hence  a  motion  to  quash  the  writ  in 
such  case  is  unnecessary.  Doolittle  v.  County 
Court,  28  W.  Va.  158;  Morgan  v.  Fleming,  24  "W. 
Va.  186. 

A  demurrer  to  an  answer  in  mandamus  proceed- 
incrs,  as  in  other  cases,  admits  the  truth  of  all  facta 
sufficiently  pleaded.  Cummlnffs  v.  Armstrong,  S4 
W.  Va.  I,  11  S.  E.  Rep.  742:  Morgan  v.  Flemin^r.  24 
W.  Va.  186. 

8.  Pbbbmptort  Wbit.— The  peremptory  writ 
must  follow  strictly  the  command  contained  in  tbe 
alternative  writ  Doolittle  v.  County  Court,  28  W. 
Va.  168;  Hebb  v.  Cay  ton,  45  W.  Va.  B78,  SS  S.  E.   Rep. 
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187;  Fisher  y.  Mayor,  etc.,  of  Cbarlestx)!!,  17  W.  Va. 
«8. 

But  while  the  command  in  the  alternatiye  writ 
must  be  strictly  followed  in  the  peremptory  writ, 
«till,  the  mere  fact  that  the  alternative  writ  com- 
mands the  ballot  commissioners  to  assemble  and 
recount  the  rotes,  while  the  peremptory  writ  in 
addition,  commands  them  to  declare  the  true  result 
according  to  the  recount,  and  issue  a  proper  cer- 
tificate of  election.  Is  no  ground  of  objection, 
since  this  addition  does  not  modify  the  rule  in  a 
lesal  view,  since  it  only  requires  the  respondents 
to  do  that  which  would  follow  as  a  necessary  con- 
sequence, from  the  command  in  the  alternative 
writ.  Hebb  v.  Cayton.  46  W.  Va.  678,  83  S.  E.  Rep. 
187. 

Though  the  peremptory  writ  uses  the  expression 
•'county  clerk"  instead  of  "clerk  of  the  county 
court*'  this  is  not  a  fatal  defect  where  the  meaning 
can  be  plainly  gathered  from  the  rest  of  the  record. 
Hebb  V.  Cayton.  45  W.  Va.  678.  38  S.  E.  Rep.  187. 

C.  COMPETENCY  OF  EVIDENCE-HOW  QUES- 
TIONED.—A  motion  for  a  peremptory  writ  of  man- 
<lamus,  notwithstanding  the  answer,  is  the  proper 
method  of  raising  the  question  of  the  competency 
of  evidence.  Roe  v.  Town  of  Philippi,  46  W.  Va. 
785,  83  S.  £.  Rep.  224. 

D.  JOINDER  OF  SEVERAL  RELATORS.-In 
State  V.  McAllister,  88  W.  Va.  485.  18  S.  E.  Rep.  770, 
B&ANNON,  J.,  in  his  dissenting  opinion,  said  that 
although  the  rule  was  that  where  the  interest  of 
several  relators  were  separate  and  independent. 
tbey  cannot  join  in  one  writ  of  mandamus,  he  was 
of  opinion  that  two  councllmen  could  Join  in  such 
a  writ  to  compel  their  admission  to  the  council. 
The  other  Judges  did  not  pass  upon  the  point 

E.  REVIVAL  OR  CONTINUATION  OF  WRIT.— 
Where  the  parties  against  whom  a  peremptory 
"writ  of  mandamus  has  been  awarded,  have  ceased 
to  occupy  their  official  positions,  the  case  must  be 
revived  acrainst  their  successors  in  office,  and 
another  writ  awarded  against  them.  Wells  v.  Town 
of  Mason,  28  W.  Va.  458. 

In  State  v.  County  Court,  47  W.  Va.  872,  86  S.  E. 
Rep.  950.  where  the  prosecuting  attorney  sued  out 
a  writ  of  mandamus  In  the  name  of  the  state  on 
'behalf  of  himself  as  such,  and  as  a  citizen  and 
taxpayer,  and  also  in  behalf  of  other  citizens  and 
taxpayers,  to  compel  the  county  court  to  build  a 
new  courthouse,  and  afterwards  dismissed  the 
writ,  he  beiuff  the  only  person  named  as  plaintiff, 
the  court  was  of  opinion  that  other  citizens  and  tax- 
payers had  no  riffht  to  have  the  suit  continued  In 
their  names,  the  state  in  such  case  beinsr  a  mere 
nominal  party,  the  relator  beinsr  the  real  plaintiff. 
but  the  writ  was  quashed  because  the  writ  was 
continued  without  notice  to  the  respondent. 

Notice.— Where  a  writ  of  mandamus  abates,  in 
order  to  revive  or  continue  the  suit  in  the  name  of 
another  party,  it  is  necessary  to  give  notice  to  the 
respondent,  in  order  that  he  may  contest  the  rlffht 
of  such  party  to  maintain  the  writ,  and  in  the 
absence  of  notice  the  writ  should  be  quashed.  State 
▼.  County  Court,  47  W.  Va.  672,  35  S.  E.  Rep.  9Se. 

So.  where  the  proceedings  are  revived  against  a 
city  council,  elected  since  the  Institution  of  the 
proceedings,  such  new  respondents  must  have 
notice.  Fisher  v.  City  of  Charleston.  17  W.  Va.  605; 
Fisher  v.  Mayor,  etc..  of  Charleston.  17  W.  Va.  628. 

F.  APPELLATE  PRACTICE— NECESSITY  FOR 
BILL  OF  EXCEPTIONS.— It  is  not  necessary  to 
except  to  the  action  of  the  lower  court  in 
awarding  a  writ  of  mandamus,  in  order  to  make 
the  pleadiuffs  and  exhibits  part  of  the  record  and 
so  available  in  the  supreme  court  of  appeals,  they 


beinff  already  a  part  of    the    record.    Board    v. 
Catlett.  86  Va.  168,  9  S.  E.  Rep.  909. 

XII.  BNPORceneNT  of  mandate. 

Where  the  respondent  refuses  to  obey  a  peremp- 
tory writ  of  mandamus,  he  is  guilty  of  a  contempt, 
and  obedience  may  be  enforced  by  attachment 
Fisher  v.  City  of  Charleston.  17  W.  Va.  B06. 

In  contempt  proceedings  for  refusal  to  obey  a 
peremptory  writ  of  mandamus,  the  Jurisdiction  of 
the  court  to  issue  the  writ  is  tm  adjudieaia,  and 
cannot  be  questioned.  State  v.  Cunning-ham,  88 
W.  Va.  607,  11  S.  B.  Rep.  76. 

Contempt  proceedings  for  refusal  to  obey  a 
peremptory  writ  of  mandamus  cannot  be  reviewed 
on  an  application  for  a  writ  of  habeas  corpus  by  the 
party  in  contempt,  where  the  court  acted  within 
its  jurisdiction,  in  awarding  the  writ  of  mandamus. 
Cromwell  v.  Com..  96  Va.  264.  28  S.  E.  Rep.  1028. 

A  contempt  of  court  is  a  criminal  offense,  and  the 
imposition  of  a  flue  for  contempt  is  a  Judgment  in 
a  criminal  case.  Therefore  the  same  principles  of 
evidence  apply  as  in  other  criminal  trials,  and  the 
guilt  of  the  respondent  must  be  proved  beyond  a 
reasonable  doubt  State  v.  Cunningham,  88  W.  Va. 
607,  11  S.  E.  Rep.  76. 


139      *Turpin,    Administrator  of  James   v. 
Thomas's  Representatives. (1) 

Monday,  March  21, 1808. 

Bqultabie  Relief— Against  JudgmentJ.*— A  Court  of 
equity  cannot  relieve  against  a  Judgment  at  law 
merely  on  the  ground  that  it  was  erroneous,  even 
though  the  plaintiff  at  law  was  not  entitled  to 
recover,  or  not  entitled  in  that  form  of  action, 
and  the  judgment  was  obtained  by  default 

Same— Same— When  Qranted.- To  entitle  the  defend- 


(1)  A  previous  question  in  this  case  was.  whether 
the  Court  would  proceed  to  a  hearing  against  the 
representative  of  Tbomas.  in  that  general  char- 
acter, or  whether  the  representatives  should  be 
specially  named.  The  cause  having  abated,  by  the 
death  of  Thomas,  was  revived,  by  consent,  at  the 
last  term.  In  the  name  of  his  representatives  gen- 
erally. 

JUDOB  TucKBB  was  of  Gpiniou,  that  the  Court 
ought  not  to  proceed  till  the  parties  were  before  it 
by  name. 

JUDGB  ROANB  thought  that  as  the  suit  had  been 
revived  by  consent  against  the  representatives  of 
the  appellee  generally,  it  might  be  a  surprise  upon 
his  counsel  now  to  object:  and  cited  the  case  of 
Southal  V.  M*Keand,(a)  in  which  such  a  practice 
seems  to  have  been  sanctioned  by  this  Court 

Judge  Fleming  concurring  in  opinion  with  Judgb 
Tucker,  another  cause  was  called.  But  Mr.  Hay 
bavlng  afterwards  suggested,  that  there  was  a  Mr. 
Thomas,  who  was  administrator,  the  cause  was 

opened,   and   stood    revived  in   the  name  of 

Thomas,  administrator.  &c. 

It  seemed,  however,  to  be  the  opinion  of  the  Court, 
that  in  future  no  cause  should  be  considered  as  re- 
vived, till  some  person  should  be  named  as  a  party 
representing  the  deceased.— Note  in  Original  Edi- 
tion. 

*Bqaltabl6  Relief- Against  Judgments.- The  general 
rule  for  which  the  principal  case,  among  others,  is 
cited  in  Fenwick  v.  McMurdo,  2  Munf.  858.  is  as  fol- 
lows, where  a  cause  has  been  once  fully  heard  and 
decided  in  a  court  of  common  law,  having  compe- 
tent Jurisdiction  of  the  case,  a  court  of  equity  ought 
not  to  interfere,  unless  fraud  or  surprise  be  sug- 
gested and  proved,  or  some  material  adventitious 
circumstance  had  arisen  which  could  not  have  been 
foreseen  or  guarded  against  On  this  general  ques- 
tion as  to  when  the  relief  of  a  court  of  equity  may 
be  Invoked,  the  principal  case  is  cited  in  the  follow- 
ing cases:  foot-note  to  Branch  v.  Burnley,  1  Call  147: 
foot-note  to  Maupin  v.  Whiting.  1  Call  284:  foot-note 
to  Terrell  v.  Dick.  1  Call  .546:  foot-note  to  Barrett  v. 
Floyd,  8  Call  ft31 :  Morris  v.  Ross,  2  Hen.  &  M.  412.  414: 
Alderson  v.  Biggars,  4  Hen.  &  M.  472:  Nicolson  v. 
Hancock.  4  Hen.  &  M.  494:  Mason  v.  Peters,  1  Munf. 
445:  Fenwick  v.  McMurdo,  2  Munf.  358:  West  v.  Log- 
wood, 6  Munf.  498:  Tomkles  v.  Downman.  6Munf.  566: 
foot-note  to  Donally  v  Glnatt  5  Leigh  850:  Bieme 
V.  Mann.  6  Leigh  869:  Slack  v.  Wood.  9  Oratt  48. 


(a)  1  Wash.  339. 
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ant  at  law  to  relief  In  equity  in  such  cases,  there 
must  be  some  su^ffestion  of  fraud  or  surprise,  or 
some  ffood  reason  assigned  for  the  failure,  to 
make  a  defence  at  law. 
Jndflrments— Person  Not  a  Party.t— A  person,  not 
a  party  to  a  judfirment,  is  not  bound  by  It,  in 
law  or  equity,  merely  on  the  sround  that  he  was 
present,  and  cross-examined  the  witnesses. 

On  an  appeal  from  a  decree  of  the  Supe- 
rior Court  of  Chancery  for  the  Richmond 
District,  pronounced  in  June,  1803,  whereby 
the  bill  of  the  appellant  was  dismissed. 

James  was  high  sheriff  of  Cumberland 
County,  for  the  years  1773  and  1774,  and 
Wm.  C.  Hill  and  Jesse  Thomas  were  his 
deputies:  they  had  also  been  co-deputies 
under  one  Smith  the  preceding  high  sher- 
iff. In  May,  1773,  Hill  gave  a  receipt  to 
Thomas  for  sheriffs'  tickets,  according  to 
a  list  containing  the  specific  items,  which 
was  headed,  '^ Sheriff  of  Cumberland,  Jesse 
Thomas  Ticket  List,"  and  subscribed  as 
follows :  *  *  Received  tickets  agreeable  to  the 
above  list,  which  I  promise  to  collect  or 
return  according   to  law.     Wm.  C.  Hill,  D. 

Sheriff,**  without  saying  for  whom. 
140  *In    July,    1785,   Thomas    obtained 

judgment  on  motion,  and  without  op- 
position, against  James,  as  late  high  sheriff, 
for  the  amount  of  the  above  tickets ;  James 
assigning  as  a  reason  for  his  making  no 
opposition  to  the  motion,  that  he  took  it  for 
granted  the  amount  was  due  from  Hill,  his 
deputy,  and  that  he  should  have  his  remedy- 
over  against  him.  Afterwards,  in  Septem- 
ber, 1785,  James  moved  for  judgment 
against  Hill;  but  his  motion  was  over- 
ruled,'* it  appearing  to  the  Court  that  the 
receipt  of  Wm.  C.  Hill,  on  which  the  judg- 
ment was  obtained  by  Jesse  Thomas 
against  the  said  James,  as  late  high  sher- 
iff, was  discharged  by  the  said  Wm.  C. 
Hill."  At  what  time,  or  to  whom  the  re- 
ceipt was  discharged,  the  record  does  not 
shew. 

Thomas  having,  in  the  year  1797,  re- 
newed his  judgment  against  James  by  a 
writ  of  a  scire  facias,  the  latter  obtained 
an  injunction  from  the  late  Judge  of  the 
High  Court  of  Chancery,  stating,  that  Hill 
had  paid  Thomas  the  amount  before  the 
rendition  of  the  original  judgment:  also 
alleging    in  his  bill   that  Thomas   (though 

t Judgment— Effect  upon  One  Who  Is  Not  a  Party  to 

Salt.— An  ex  parte  order  made  wlthont  notice  to  the 
plaintiff  cannot  transfer  any  risrhts  of  the  plaintiff 
or  in  any  manner  divest  or  affect  his  rights.  And 
the  mere  circumstances  that  certain  of  the  private 
stockholders  of  the  corporation  for  whom  the  plain- 
tiff held  the  lecral  title  to  the  land  In  dispute,  sub- 
sequently appeared  and  moved  the  court  to  rescind 
the  said  order  which  it  declined  to  do.  could  not 
confer  jurisdiction  on  the  court  to  pass  upon  the 
rights  of  the  plaintiff  or  corporation  or  give  any 
validity  to  the  order  as  asrainst  either  of  them. 
Moore  v.  Schoppert.  22  W.  Va.  287,  citing  Turpin  v. 
Thomas,  2  Hen.  cf  M.  189. 

In  Dent  v.  Ashley,  7  Fed.  Cas.  406,  it  is  said,  the 
principle  is  universally  acknowledged,  that  no  one 
can  be  bound  by  a  verdict  or  judgment  unless  he  is 
a  party  to  the  suit,  or  is  in  privity  with  the  party, 
or  possesses  the  power  of  making  himself  a  party. 
The  reason  is  obvious.  He  has  no  power  of  cross- 
examining  witnesses,  or  adducing  evidence  in 
maintenance  of  his  rights:  in  short,  he  is  deprived 
of  all  means  provided  by  law  for  ascertaining  the 
truth,  and  consequently  it  would  be  repugnant  to 
the  first  principles  of  justice,  that  he  should  be 
bound  by  the  result  of  an  Inquiry  to  which  he  is 
altogether  a  stranger,  citing  Paynes  v.  Coles,  1  Mnnf. 
878:  Turpin  v.  Thomas,  2  Ben,  db  M.  139,  as  illustration 
of  the  above  rule. 

See  monographic  note  on  "Judgments"  appended 
to  Smith  V.  Charlton.  7  Gratt  426. 


not  a  party  to  the  motion  against  Hill)  was 
present  and  cross-examined  the  witnesses. 
Ot  this  last  circumstance,  however,  there 
is  no  further  proof  than  its  being  alleged 
in  the  bill,  and  not  denied  in  the  answer. 
The  answer  of  Thomas  positively  denied 
the  fact  of  payment.  It  was  proved* 
indeed,  that  in  1783  and  1784,  Thomas  ac- 
knowledged that  he  and  Hilt  had  settled  all 
their  accounts,  except  a  small  store  ac- 
count ;  but  it  was  insisted  in  the  answer, 
and  established  by  testimony,  that  this 
acknowledgment  related  only  to  the  ac- 
counts between  Hill  and  Thomas  as  co- 
deputies  of  Smith,  the  immediate  predeces- 
sor of  James.  It  is  further  proved,  that 
after  the  time  when  Thomas  made  the 
above  acknowledgment.  Hill  admitted  that 
the  tickets  had  not  been  paid  by  him,  but 
said  that  James  had  himself  collected,  and 
ought  to  pay  for  them. 

141  *The    injunction    having  been  dis- 
solved,   and  the    bill    dismissed  on  a 

final  hearing,  an  appeal  was  taken  to  this 
Court. 

Randolph,  for  the  appellant,  argued  that 
the  judgment  of  Thomas  against  James 
was  neither  warranted  by  law  nor  equity. 
These  tickets  were  for  services  rendered  by 
Thomas  as  the  deputy  of  Smith,  the  imme- 
diate predecessor  of  James.  The  act  of 
1745,  (a)  authorises  a  sheriff  to  make  dis- 
tress for  fees  due  to  himself,  or  the  sheriff 
of  another  County,  which  shall  be  put  into 
his  hands  to  collect.  But  no  law  imposed 
upon  a  succeeding  sheriff  the  duty  of  col- 
lecting fees  due  to  a  preceding  deputy-sher- 
iff. The  13th  section  of  the  same  act,  gave 
a  remedy,  by  motion,  against  a  sheriff  for 
the  secretary's,  clerks'  and  surveyors'  fees; 
but  no  law  authorised  a  motion  for  sheriffs' 
fees  till  the  year  1802.  (b) 

The  judgment  of  Thomas  against  James 
was  by  default ;  which  is  not  binding,  as 
to  facts,  either  in  law  or  equity.  In  the 
subsequent  motion  of  James  against  Hill, 
the  Court  was  satisfied  that  the  tickets  had 
been  previously  paid  by  Hill  to  Thomas; 
and,  although  Thomas  was  no  party  to  that 
motion,  yet  he  was  present,  and  in  vain 
attempted  to  give  aid  to  James.  This  is 
expressly  alleged  in  the  bill,  and  not  denied 
in  the  answer. 

The  great  lapse  of  time  before  Thomas 
moved  for  judgment  against  James,  and 
his  delays  in  attempting  to  enforce  it,  are 
strong  arguments  against  the  justices  of 
the  demand. 

Hay,  for  the  appellees.  Whatever  error 
might  have  been  committed  by  the  County 
Court,  in  rendering  judgment  for  Thomas 
against  James,  it  was  a  question  purely  of 
a  legal  nature,  which  is  no  ground  for  the 
interference  of  a  Court  of  equity.  If  this 
Court  could  properly  have  considered  the 
question,  it  would  still  have  been  governed 
by  a  well  known  rule,  that  he  who  comes 
into  a  Court  of  equity  for  relief,  must  sub- 
mit   to  do    equity.       Admitting    the 

142  judgment    of  Thomas   against  James 
to  have  been    erroneous  in   point    of 

law,  yet,  the  money  being  due  in  con- 
science, a  Court  of  equity  will  not  prevent 
the  payment  of  it. 


(a)  Ed.  1768,  p.  140.  sect  12. 

(b)  See  Rev.  Code,  vol.  2,  ch.  17,  p.  16. 
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It  is  true  that,  on  the  motion  of  James 
against  Hill,  the  Court  gave  to  the  testi- 
mony an  extent  to  which  it  was  not  enti- 
tled, James  was  defeated  on  the  ground 
that  the  receipt  had  been  paid  by  Hill. 
Bnt  this  was  unimportant  as  it  respected 
Thomas,  since  a  majority  of  the  witnesses 
prove,  that  his  accounts  with  Hill  had  been 
settled,  but  that  these  tickets  were  not  taken 
into  the  account.  The  money  was  conse- 
quently due  to  Thomas ;  and  from  whom  it 
was  due  was  a  question  between  James  and 
Hill. 

No  inference  is  to  be  drawn  from  the  si- 
lence of  Thomas  from  1773  to  1785,  when  the 
situation  of  the  country  is  considered. 

As  to  the  position,  that  the  allegations 
of  the  bill  are  to  be  taken  as  admitted, 
because  they  are  not  denied  in  the  answer, 
it  is  indirect  opposition  to  a  rule  of  the  Su- 
perior Court  of  Chancery,  established  at 
the  last  term,  (a) 

Wednesday,  March  30.  The  Judges  de 
livered  their  opinions. 

JUDGE  TUCKER.  This  cause  having 
abated  by  the  death  of  one  of  the  parties, 
was  revived  by  consent  last  term  against 
the  representatives  of  the  party  deceased, 
without  naming  them.  The  cause  was 
now  called  for  hearing,  no  person  having 
been  made  defendant  by  name,  in  conse- 
quence of  that  order. 

I  was  of  opinion  we  ought  not  to  proceed 
to  a  hearing  of  the  cause,  until  the  parties 
were  before  the  Court  by  name. 

JUDGE     ROANE    cited    Southal  v 
M'Keand,    which  appeared  to  me  to  be    in 
favor  of  my  idea,  (b)    He  seemed  to  think  the 
trial  might  proceed. 

JUDGE  FLEMING  concurring  in  opinion 

with    me,      another     cause      was     called. 

Bnt  Mr.  Hay    afterwards    suggested, 

143      *that  there  was  a    Mr.   Thomas,  who 

was  either  executor  or  administrator, 

The  cause  was  opened.  But  the  Court 
seemed  to  agree  that  in  future  no  cause 
should  be  considered  as  revived  until  some 
person  should  be  named  as  a  party,  repre- 
senting the  party  deceased. 

The  case  appears  to  be  this : 

One  W.  C.  Hill,  in  May,  1772  or  1773, 
being  a  deputy-sheriff,  in  the  county  of  Cum- 
berland, for  James,  the  appellant's  in- 
testate, who  seems  in  his  bill  to  admit  that 
he  was  then  high  sheriff  of  that  County, 
subscribed  a  paper  headed  thus,  *' Sheriff 
of  Cumberland,  Jesse  Thomas's  ticket  list," 
to  which  he  subjoined  a  receipt  as  follows, 
* '  Received  tickets  agreeable  to  the  above 
list,  which  I  promise  to  collect,  or  return 
accorilingto  law.  W.  C.  Hill,  D.  Sheriff," 
without  saying  for  whom.  On  the  25th  or 
26th  of  July,  1785,  Thomas  obtained  a  judg- 
ment without  opposition  on  motion  against 
James,  the  high  sheriff,  for  the  amount  ot 
these  tickets.  After  which  James  moved 
for  judgment  against  Hill,  his  deputy,  but 
his  motion  was  overruled,  because,  as  he  al- 
leges in  his  bill,  it  appeared  to  the  Court 
that  the  receipt  had  been  discharged  by 
Hill  himself,  Thomas  (though  not  a  party) 
being  present,  and  cross-examining  the 
witnesses.     Of  this  last  circumstance  there 


<a)  See   ante.    p.    17,  Danfirerfleld  and  others  v. 
Claiborne  and  others, 
(b)  Vide  1  Wash.  880. 


is  no  proof  that  I  have  discovered  in  the 
record.  James,  in  the  year  1797,  obtained 
an  injunction  to  judgment  upon  a  writ  of 
scire  facias  sued  out  by  Thomas  upon  the 
first  judgment,  and  upon  the  hearing  the 
Chancellor  dismissed  his  bill  with  costs ; 
upon  which  James  appealed  to  this  Court. 
That  the  judgment  against  James  was 
erroneous,  and  might  have  been  reversed 
at  law,  appears  sufficiently  clear,  to  me» 
from  this  circumstance.  The  fee-bill (c) 
was  a  temporary  act.  It  had  been  twice 
continued  before  James  was  high  sheriff. 
It  expired  in  May,  1774,  was  revived  and 
continued  in  Oct.  1777  and  Oct.  1778,  when 
it  again  expired ;  and  was  again  revived 
in  Oct.  1782,  and  continued  for  two  years, 
when  it  expired,  and    was    again  re- 

144  vived  *in    Oct.    1785.  (d)     The    judg- 
ment obtained  by  Thomas  was  in  the 

interval  between  the  last  mentioned  expira- 
tion and  the  revival  thereof;  consequently 
the  remedy  by  motion  did  not  exist  at  that 
time,  even  if  the  judgment  were  right  upon 
the  merits. 

A  second  reason  why  the  judgment  as 
against  James  was  erroneous,  and  might 
have  been  reversed  at  law,  appears  to  me 
to  be  this.  The  sheriff  is  not  bound  by 
law  to  collect  the  fees  which  may  be  due  to 
his  predecessor  in  the  same  County ;  the 
law  obliges  him  to  collect  the  fees  due  to 
surveyors,  clerks,  and  to  the  sheriffs  of 
other  Counties,  but  makes  no  such  provision 
in  favour  of  preceding  sheriffs  of  the  same 
County,  who  were  authorised  by  the  12th 
section  of  the  act  to  collect  and  distrain  for 
their  own  fees,  as  well  as  for  those  due  to 
sheriffs  of  other  Counties.  Of  course 
James,  as  high  sheriff,  not  being  bound  in 
duty  to  collect  the  fees  due  to  his  predeces- 
sor, in  virtue  of  his  office  as  sheriff,  the 
undertaking  of  his  deputy  to  collect  them 
was  not  an  official  act,  but  a  mere  personal 
undertaking,  for  which  James  was  in  no 
manner  whatsoever  liable.  The  judgment 
consequently  was  erroneous  upon  this 
ground  also.  But,  instead  of  appealing 
from  that  judgment  to  a  Court  of  law,  or 
applying  for  a  writ  of  error,  or  of  superse- 
deas to  reverse  that  judgment,  he  has  ob- 
tained an  injunction  from  the  Chancellor,  I 
presume,  upon  the  usual  terms  of  releasing 
errors.  This  brings  the  case  precisely  to 
that  of  Branch  V.  Burnley,  (e)  and  the  ques- 
tion is,  whether  the  appellant,  under  these 
circumstances,  is  entitled  to  the  relief  that 
is  sought. 

The  only  grounds  upon  which  one  man 
can  be  bound  to  answer  for  the  undertak- 
ing and  default  of  another,  is  where  he  has 
expressly  bound  himself  to  do  so,  or  where 
the  law,  by  reason  of  some  official  connex- 
ion or  other  relationship  between  them,  so 
far  identifies  them  together,  as  to  consider 
the  act  of  the  inferior  as  the  act  of  the 
superior.  This  is  the  case  with  sheriffs 
and  their  deputies  in  every  instance  where 
the  law    imposes    a    duty    upon    the 

145  sheriff  virtute  officii ;  *but,  where  the 
law  does  not  impose  a   duty,    in    that 

manner,  the  sheriff  and  his  deputy  are  dis- 
tinct   persons,  and  the  high    sheriff    is    no 


<c)  L.  V.  1745.  c.  1. 

(d)  L.  V.  1745,  c  88. 

(e)  1  Call.  147. 
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xnore  responsible  for  the  acts  or  undertak- 
ings of  his  deputy,  than  for  those  of  any 
other  person  whatsoever.^  I  have  already 
stated,  that  this  was  a  mere  personal  un- 
dertaking of  Hiirs,  and  not  an  official  one, 
by  which  his  superior  was  bound. 

The  judgment  is  therefore  against  equity 
as  well  as  against  law.  This,  I  apprehend, 
distinguishes  it  very  materially  from  the 
case  presented  by  the  bill  of  John  Whiting 
V.  Maupin,(a)  where  Whiting  wished  to 
avail  himself  of  the  circumstance  of  his  not 
having  signed  the  replevy  bond,  upon  which, 
as  I  understand  the  case,  judgment  had 
been  obtained  against  him :  the  Court  said, 
if  he  was  not  bound  at  law,  his  not  having 
signed  the  bond  was  a  legal  defence,  of 
which  he  should  have  availed  himself  upon 
a  motion  for  a  judgment  on  the  bond,  and 
not  have  resorted  for  relief,  on  that  ground, 
to  a  Court  of  Equity,  where  the  case  is  to 
be  decided  upon  its  real  justice,  and  not 
on  the  omission  of  strict  legal  ceremonies. 
In  that  case  the  plaintiff  had  not  indeed 
signed  the  bond ;  but,  on  its  being  shewn 
to  him,  with  his  name  thereto,  said  he 
supposed  he  must  be  his  father's  security, 
and  acknowledged  it.  This  Court  said, 
that,  upon  that  view  of  the  case.  Whiting 
had  no  pretence  of  equity,  and  dissolved 
the  injunction.  It  is  also,  I  think,  distin- 
guishable from  the  case  of  Terrell  v.  Dick, 
(b)  in  this,  that  no  defence  was. made; 
whereas  in  that  case  the  question  of  law 
was  fully  argued  at  the  trial,  and  no  steps 
were  taken  to  carry  the  cause  before  an  ap- 
pellate Court  of  Law.  In  this  case,  the 
complainant  seems  to  be  wholly  ignorant, 
that  he  was  neither  bound  at  law,  nor  la 
equity,  for  the  acts  of  Hill  in  this  partic- 
ular instance.  He  supposed  himself  bound 
thereby,  and  made  no  defence  at  law ;  nor 
does  he  even  suggest  this  in  his  bill,  as  a 
ground  for  relief  in  equity.  Under  these 
circumstances,  I  strongly  incline  to  think, 
that  this  case  differs  materially  from  any 
of  those  in  which  relief  has  been  refused 
in  equity.  But,  as  a  majority  of 
146  *the  Court  is  of  a  different  opinion, 
and  as  I  concur  perfectly  in  the 
grounds  upon  which  former  decisions  upon 
this  question  have  been  made,  I  shall  acqui- 
esce in  their  opinion  without  further  obser- 
vations. 

JUDGE  ROANE.  Whether  James,  the 
high  sheriff,  was  liable  to  the  judgment  of 
the  appellee  for  the  fees  in  question ; 
or  liable  in  that  particular  form  of 
action,  is  a  question  completely  and  em- 
phatically legal.  If  determined  errone- 
ously, that  decision  must  still  bind,  until 
duly  reversed  by  a  Court  of  Law ;  and  a 
Court  of  Equity  cannot  relieve  against  the 
judgment  on  the  mere  ground  of  this  error. 
It  is  a  question  which  is  not  cognisable  by 
that  tribunal.  It  cannot  do  this,  however 
palpable  it  may  conceive  the  error  to  be; 
for  if  its  jurisdiction  is  admitted  in  plain 
cases,  it  will  go  on  to  adjudge  what  cases 
are  plain,  and  the  function  of  the  appellate 
Court  of  Law  will  be  entirely  superseded. 
It  is  believed,  that  no  difference  exists  in 
this  respect  between  a  judgment  suffered 
by  default,  and  one  obtained  upon  a  verdict. 


(a)  See  Manpin  ▼.  Wbitinff,  1  Call.  824. 
<b)  ir  ■       " 


L  Call.  546. 


The  doctrine  just  mentioned  was  fully  set- 
tled by  this  Court,  upon  argument,  and 
a  full  consideration  of  all  the  preceding 
cases,  in  the  case  of  Terrell  v.  Dick.(c)  In 
that  case  the  jurisdiction  of  the  Chancery 
was  disclaimed  under  strong  circumstances, 
rather  than  (in  the  language  of  the  Presi- 
dent) ''to  fix  a  precedent  wholly  destruc- 
tive of  all  distinction  in  the  common  law 
and  Chancery  jurisdiction." 

Considering  the  natural  and  progressive 
tendency  of  the  jurisdiction  of  the  Clian- 
cery  to  encroach  upon  that  of  the  common 
law  Courts,  and  thus  not  only  to  lose  the 
advantages  of  Jury  trial  and  viva  voce  ex- 
amination, but  also  to  give  a  man  the  ben- 
efit of  his  own  testimony,  that  jurisdiction, 
however  salutary  and  valuable,  should  not 
be  extended  to  the  overthrow  of  the  juris- 
diction of  the  Courts  of  common  law ;  nor 
ought  the  land-marks  established  by  this 
Court,  in  relation  to  this  subject,  lig-htly 
to  be  departed  from. 

Upon  this  ground  of  error,  then,  the  ap- 
pellant is  not  entitled  to  relief;  but,  in- 
deed, he  has  not  himself  taken  this 
147  *ground  in  his  bill,  but  has  merely 
charged  therein,  that  the  money  re- 
covered against  him  had  been  previously 
paid.  I  may  here  ask  why  this  defence 
was  not  used  at  law ;  it  being  a  clear  prin- 
ciple, that  discounts  shall  not  (without  as- 
signing some  reason)  be  first  set  up  in 
equity?  The  case  of  the  appellant  is  there- 
fore incomplete  in  this  respect.  But,  waiv- 
ing that  objection ;  the  answer  of  the 
defendant  has  expressly  denied  the  pay- 
ment, and  that  answer  is  powerfully  sup- 
ported by  the  testimony  of  Theodorick 
Scruggs.  Scruggs  states,  that  Hill,  after 
the  time  mentioned  by  Flippen  and  Car- 
rington,  admitted  that  he  had  not  paid  the 
money  due  for  the  tickets,  but  said  that 
James  **had  taken  and  collected  the  tickets, 
and  ought  to  pay  for  them."  If  this  be  the 
fact,  certainly  the  judgment  cannot  be  said 
to  be  inequitable.  This  answer  and  deposi- 
tion, therefore,  entirely  outweigh  the  tes- 
timony of  Flippen  and  Carrington,  (upon 
which  the  County  Court  probably  went  in 
the  case  of  the  motion  against  Hill,)  but 
that  testimony  taken  singly,  is  at  least, 
equivocal  and  inconclusive,  whereas  that  of 
the  answer  and  of  Scruggs  is  positive  and 
affirmative.  This  latter  testimony  must 
therefore  prevail ;  and,  on  the  merits,  the 
judgment  of  the  appellee  ought  not  to  be 
enjoined.  The  appellee  ought  not  to  be  at 
all  affected  by  the  decision  in  the  County 
Court,  in  the  case  of  James  v.  Hill,  as  he 
was  no  party  to  that  controversy ;  although 
(happening  to  be  present),  he  may  have 
interfered  in  cross-examining  the  wit- 
nesses. He  is  not  to  be  estopped  by  that  de- 
cision, unless  like  other  parties,  he  had  had 
a  full,  fair,  and  previous  opportunity  to  meet 
the  question  in  controversy. 

As  to  the  lapse  of  time  prior  to  1785,  it  is 
accounted  for  by  the  existence  of  paper 
money,  and  the  revolutionary  war.  The 
delay  afterwards,  is  ascribed  by  the  appel- 
lee to  the  existence  of  the  appeal,  to  his  in- 
firmities, and  the  death  of  the  complainant. 
As  to  these,  we  have  no  certain  data,  (which, 
if  they   would  help  his  case,  ought  to  have 


(c)  1  Call,  646. 
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been  famished  by  the  appellant,)  from 
which  to  infer,  that  the  delay  evinces  that 
the  present  claim  is  unconscionable. 
148  *The  same  remark  applies  to  the  in- 
sinuation that  the  appellee  had  laid 
by  until  the  death  of  Hill,  with  the  view  of 
taking  advantage  of  that  circumstance ;  the 
record  being  wholly  silent  as  to  the  time  of 
his  death. 

I  am  therefore  of  opinion,  that  the  decree 
be  affirmed. 

JUDGE  FLEMING.  The  case  of  Terrell 
V.  Dick,  in  this  Court,  (a)  seems  to  have 
settled  the  principle,  that  a  Court  of  Equity 
will  not  interfere  in  a  case  purely  of  a  legal 
nature,  on  the  ground  that  the  judgment 
at  law  was  erroneous,  where  neither  fraud 
nor  surprise  are  suggested,  nor  any  adven- 
titious circumstance  had  arisen.  In  the  case 
before  us,  James,  the  intestate  of  the 
appellant,  though  he  had  due  notice  of  the 
intended  motion  of  Thomas,  failed  to  appear 
and  avail  himself  of  the  law  that  seemed 
then  to  be  in  his  favour,  and,  without  any 
defence,  suffered  a  judgment  to  pass  against 
him,  contenting  himself,  as  he  states  in 
his  bill,  that  he  would  have  recourse  against 
Hill,  his  under-sheriff,  not  knowing  but  he 
was  really  in  arrear  to  Thomas,  on  account 
of  the  receipt  he  had  previously  given  him 
for  sheriff's  fees.  But  his  motion  against 
Hill  and  his  securities,  made  at  a  sub- 
sequent day,  was  overruled,  the  Court 
stating,  that  the  receipt  aforesaid  was  dis- 
charged by  the  said  Hill.  And  whatever 
injury  James,  the  appellant's  intestate, 
may  have  sustained,  it  seems  to  have  arisen 
from  his  own  inattention  and  negligence ; 
and  was  this  Court,  as  a  Court  of  ^uity, 
to  interfere,  it  might  tend  to  ^ii  a  danger- 
ous precedent,  destructive  of  a  proper  dis- 
tinction between  the  common  law  and 
Chancery  jurisdiction.  Upon  this  ground, 
without  considering  the  merits  of  the 
case,  I  am  of  opinion,  that  the  decree 
ought  to  be  affirmed. 

By  the  whole  Court,  (absent  JUDGE 
LrYONS,)  the  decree  of  the  Superior  Court 
of  Chancery  affirmed. 


149  *Pallas  and  Others,  Indians  and  Pau- 
pers, V.  Mary  Hill.  Bridget  and  Others, 
Indians  and  Paupers,  v.  John  Hill. 
James  and  Others,  Indians  and  Paupers, 
V.  Francis  Tucker.  Tabb  and  Others. 
Indians  and  Paupers,  v.  Littleberry 
Tucker.  Hannah  and  Others,  Indians 
and  Paupers,  v.  William  Evans.  Sam 
and  Others,  Indians  and  Paupers,  v. 
Booth  Warren  and  Mary  His  Wi&. 

November  10.  1807. 

Indiaii*— Rigrht  to  Make  Slaves  off.*— No  native  Amer- 
ican Indian  bronfirbt  Into  Virginia  since  the  year 
1091.  could,  under  any  circumstances,  be  lawfully 
made  a  slave. 

Same— Same.— The  manuscript  act  of  1691,  and  not 
the  printed  revlsal  of  1705,  fixes  the  period  at 
Tv-hlch  the  right  of  making  slaves  of  Indians  was 
restricted. 

These  were  several  actions  brought  in  the 
District  Court  of  Petersburg  by  the  appel- 
lants against  the  appellees  for  the  recovery 
of  their    freedom.     Pleas,  '4hat    the  plain - 


(a>  1  Call,  640. 

.*See  Coleman  ▼.  Dick,  1  Wash.  233,  and  note. 


tiffs  are  slaves."    Replications,   ''that  the 
plaintiffs  are  free  and  not  slaves." 

At  the  trial  of  the  issues  in  each  case, 
the  plaintiffs  exhibited  the  testimony  of 
witnesses  to  prove  them  to  be  descendants 
in  the  maternal  line  of  a  native  American 
Indian  named  Bess;  and  the  defendants  in- 
troduced other  testimony  to  prove  that  the 
said  Indian  Bess  was  brought  into  Virginia 
in  or  about  the  year  1703.  Whereupon  the 
counsel  for  the  plaintiffs  moved  the  Court 
to  instruct  the  Jury,  that  no  native  Ameri- 
can Indian  brought  into  Virginia  since  the 
year  1691,  could,  under  any  circumstances, 
be  lawfully  made  a  slave;  ''but  the 
Court  refused  so  to  instruct  the  Jury,  de- 
claring the  law  to  be,  that  since  the  year 
1705,  no  American  Indian  could,  under  any 
circumstances,  be  made  a  slave ;  but  that 
from  the  year  1679  until  the  year  170S,  In- 
dian prisoners  taken  in  war,  might  be  free 
purchase  to  the  soldier  taking  them;  and 
that  from  the  year  1682,  until  the  year  1705, 
Indians  sold  by  neighbouring  Indians  as 
slaves,  might  by  the  law  be  here  held 
150  as  *such,  and  that  during  that  inter- 
val all  servants  imported  and  brought 
into  this  country  by  sea  and  land,  who  were 
not  christians  in  their  native  country,  (ex- 
cept Turks  and  Moors  in  amity  with  Great- 
Britain,  and  others  that  could  make  due 
proof  of  their  being  free  in  England  or  in 
any  other  christian  country  before  they 
were  shipped  for  exportation,)  were  ac- 
counted, and  were,  by  law,  slaves." 

To  which  opinion  the  plaintiffs  by  their 
counsel  excepted.  There  were  verdicts  and 
judgments  for  the  defendants ;  from  which 
appeals  were  taken  to  this  Court. 

These  causes  were  argued  on  the  10th, 
17th  and  18th  of  November,  1807,  by  George 
K.  Taylor,  for  the  appellants  and  by  Hay, 
for  the  appellees.  But  as  the  question  de- 
pended upon  manuscript  acts  of  assembly, 
and  property  to  a  very  considerable  amount 
was  involved  in  the  decision,  the  Court 
took  time  till  the  present  term  in  order  to 
obtain  from  the  library  at  Monticello,  the 
copy  of  a  similar  act,  which  was  under- 
stood to  be  in  the  collection  of  the  President 
of  the  United  States. 

On  the  part  of  the  appellants  it  was 
stated,  by  Mr.  Taylor,  that  the  only  point 
made  in  the  Court  below,  was,  whether  In- 
dians could,  under  any  circumstances,  be 
lawfully  made  slaves  since  the  year  1691. 
That  Court  decided  from  a  view  of  the  act 
of  1705,  without  knowing  that  the  manu- 
script now  produced  had  an  existence. 

The  whole  question  depends  upon  an  in- 
spection of  this  manuscript.  If  the  Court 
shall  be  of  opinion  that  the  manuscript  is 
genuine,  of  which  there  can  be  no  doubt 
from  the  internal  evidences  of  its  antiquity 
and  authenticity,  there  is  an  end  of  the 
question ;  the  act  of  1691,  being  in  the  very 
words  of  the  act  of  1705,  must  equally  re- 
strict the  right  of  making  slaves  of  In- 
dians. (1) 


(1)  One  of  the  Reporters,  (Wm.  W.  Henlng-.)  who 
furnished  the  manuscript  havin^been  requested  to 
state  from  whence  he  obtained  it.  irave,  in  sub- 
stance, the  followlDfiT  account:  "That  he  had  been, 
for  many  years,  ea^afired  In  collectinif  materials  for 
a  publication  of  all  the  acts  of  the  General  Assembly 
of  Virginia,  from  the  earliest  period  of  our  legisla- 
tive proceedings.    Perceiving   from    the  letter  of 
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151  *Hay,  for  the  appellees,  doubted  the 
authenticity  of  the  law.    He  thought  it 

strange  that  the  oldest  Judges  in  the  coun- 
try   should    agree   that   the  act  of  1705,  re- 
stricted    the    right    of    making    slaves  of 
Indians,    if   one  of  the    same  import 

152  *had  existed    as  early    as   1691.     But 
the  manuscript  act  might  never  have 

received  the  royal  assent. 

Even  under  the  law  of  1705,  authorising 
a  free  trade  with  Indians,  he  had  always 
thought  the  decision  of  the  Court,  in  Cole- 
man V.  Dick  and  Pat, (a)  erroneous;  and 
wished  to  know  whether  this  Court  would 
now  permit  him  to  controvert  that  decision. 

JUDGE  TQCKER  had  no  objection  to 
hearing  Mr.  Hay  on  the  point  touching  the 
authenticity  of  the  manuscript  act ;  but  with 
respect  to  the  decision  of  the  Court,  in  the 
case  of  Coleman  v.  Dick  and  Pat,  the  same 
principle  having  been  settled  so  long  ago 
by  the  General  Cour*(l)  and  many  of  the 
Judges  transferred  to  this  Court,  where  the 
same  decisions  have  been  made,  he  consid- 
ered it  the  law  of  the  land  confirmed  by 
successive    adjudications.      He   could    not. 


President  Jefferson  to  Chancellor  Wythe,  that 
the  former  had  s^leaned  every  thiner  relative  to  our 
ancient  statutes  that  could  be  collected  from  the 
middle  and  southern  parts  of  the  state,  and  that 
somethiDfiT  misrht  probably  be  erathered  from  the 
northern,  and  recoUectlnfir  that  the  Northern  Neck 
had  suffered  less  from  the  depredations  of  the 
British  than  any  other  section  of  the  state,  where 
any  of  the  manuscript  acts  of  assembly  mig^ht  rea- 
sonably be  expected  to  be  found,  he  determined  to 
solicit  the  aid  of  his  friends,  in  the  lesrislature,  in 
procuring  whatever  documents  were  yet  extant 
which  could  promote  the  execution  of  his  plan 
With  this  view,  he  communicated  his  Intentions  to 
several  srentlemen.  who  very  obllfirinsrly  undertook 
to  assist  him  in  the  collection:  and  on  mentloning- 
the  subject  to  John  Miller,  Jun.  Esq.  member  from 
Northumberland  in  the  session  of  1808,  he  was  In- 
formed by  him  that  he  had  often  seen  In  the  clerk's 
office  of  that  county  a  MS  collection  of  our  laws 
which  appeared  to  be  of  very  ancient  date.  The 
object  of  the  Reporter  was  stated  to  the  Court  of 
Northumberland  by  his  friend  Mr.  Miller:  and,  as 
he  had  been  informed.  It  was  unanimously  deter- 
mined that  he  should  be  furnished  with  the  vol- 
ume. He  became  thus  possessed  of  the  MS,  which 
was  received  by  him  in  the  sprinsr  of  the  year  1807. 
On  examination,  it  was  found  to  commence  with 
Purvis's  printed  collection  in  1662,  and  contained 
not  only  all  the  sessions  acts  from  that  period  to 
1682,  where  Purvis  ends,  but  some  acts  omitted  in 
Purvis,  and  a  regrular  series  of  the  sessions  acts 
continued  down  to  1609.  Where  the  title  only  was 
«lven  in  Purvis,  the  statute  at  larere  mlg-ht  be  found 
in  this  collection.  It  had  been  compared  with  the 
edition  of  1738,  and  the  titles,  number  and  arrang^e- 
ment  of  the  chapters  perfectly  agreed.  It  had  also 
been  compared  with  a  MS  received  from  Thomas 
Evans,  Esq.  of  the  County  of  Accomac,  containing 
the  sessions  acts  continued  down  from  the  termina- 
tion of  Purvis,  to  nearly  the  end  of  chapter  xx.  of 
the  sessions  acts  of  1091,  which  collection  was  cer- 
tified by  Mr.  Evans  to  have  been  truly  copied  from 
a  MS  bound  up  with  an  edition  of  Purvis.  A  like 
comparison  had  been  made  with  the  sessions  acts  of 
ia93,  preserved  in  MS  in  the  Council  Chamber;  and 
the  whole  had  been  found  to  correspond,  except  a 
few  unimportant  variations,  particularly  in  the 
particles  *  the"  and  "and."  The  antiquity  of  the 
volume  was  apparent  from  inspection ;  and  its  au- 
thenticity rested  on  that  also,  combined  with  the 
attestation  of  the  Clerk  of  the  House  of  Burgresses. 
and  the  circumstances  already  detailed.  Another 
circumstance  was  observable.  At  the  end  of  the 
acts  of  several  of  the  sessions,  an  account  was 
raised  against  the  County  of  Northumberland,  one 
item  of  which  was  for  a  "copy  of  the  laws,"  fur- 
nished by  the  clerk,  at  the  fee  of  300  lbs.  of  tobacco 
then  established  by  law."(b)— Note  in  Original  Edi- 
tion. 

(a)  1  Wash.  233. 

(b)  See  post.  p.  154.  note  upon  Mr.  Hay's  argument 
(1)  In  the  case  of  Hannah  and  others  v.  Davis,  see 

Tuck.  Black,  vol.  1,  part  2,  note  to  p.  47,  and  1  Hen- 
Inirand  Munford,  186.— Note  in  Original  Edition. 
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therefore,  agree,  notwithstanding  his  re- 
spect for  the  counsel,  to  hear  an  argnment 
upon  it. 

JUDGE  ROANE  was  willing  to  hear  Mr. 
Hay  at  any  time  as  to  the  authenticity  of 
the  law ;  but  could  not  agree  that  solemn 
decisions  of  the  Court  should  be  stirred. 

JUDGE    FLEMING 
opinion. 

George  K.  Taylor  observed,  that  from  in- 
formation of  gentlemen  older  than  himself, 
he  was  enabled  to  state   that    the   practice 
under  the    former    government    was. 


was     of   the    same 


153  that  unless  *a  suspending  clause  was 
inserted  in  the  act,  it  became  a  law. 
if  not  repealed  by  the  King's  proclama- 
tion. (2) 

Mr.  Taylor  was  proceeding,  in  argnment, 
to  prove  the  authenticity  of  the  manuscript 
then  exhibited,  when  he  was  stopped  by  the 
Court;  Judge  Tucker  declaring  that  he  con- 
sidered it  a  question  of  law,  and  that  it 
would  be  as  proper  to  go  into  testimony  as 
to  the  authenticity  of  Coke  on  Littleton,  or 
any  other  law  book.  In  short,  he  consid- 
ered it  a  mere  matter  of  inspection. 

Hay,  as  to  the  authenticity  of  the  manu- 
script volume,  argued  that  it  had  no  stamp 
of  official  authority,  but  rather  appeared  to 
be  the  book  of  a  private  person.  He  asked 
if  the  Court  was  prepared  to  say  that  a 
paper  which  had  no  evidence  of  authen- 
ticity, except  its  ancient  appearance,  should 
be  regarded  as  the  law  of  the  land,  when 
the  oldest  Judges  never  knew  or  thoucht 
of  it.  * 

He  understood  the  opinion  of  the  Court 
to  be,  that  the  book  was  to  be  tested  by  in- 
spection. It  was  an  historical  fact  that 
Peter  Beverley  was  appointed  clerk  in  1688: 
and  if  his  signature  be  examined  in  several 
parts  of  the  book  subsequent  to  that  period, 
it  will  be  found,  that  it  could  not  all  be 
written  by  him,  unless  he  accustomed  him- 
self to  write  different  hands. 

An  argument  against  the  authority  of 
the  paper  admitting  it  to  be  authentic,  was, 
that  there  is  no  evidence  that  these  laws 
ever  received  the  royal  assent ;  and  accord- 
ing to  the  usages  of  those  times,  a  law  was 
of  no  validity  till  that  was  obtained.  He 
admitted  that  in  more  modern  times,  the 
legislature  undertook  to  pass  laws  without 
any  suspending  clause.  But  these  were 
cases,  in  which  the  King  was  not  disposed 
to  interfere,  though  he  had  a  negative  on 
all  the  laws  passed  by  the  colonial  govern- 
ment. On  pajre  33  of  the  MS  (1662)  it  will 
be  found  that  Sir  William  Berkeley  was 
requested  by  the  Legislature  of  Vir- 
154  ginia  *to  procure  the  King's  assent 
to  the  laws  passed  at  the  preceding 
session.  At  a  subsequent  period,  (c)  the 
negative  of  the  King  was  admitted.  Mr. 
Jefferson,  in  his  notes  on  Virginia, (d) 
speaking  of  the  colonial  government  says, 
that  their  laws  were  of  no  force  till  ratified 
in  a  general  quarter  Court  of  the  Company 
in  England:  and  that  the  powers  of  the 
Company  were  afterwards  suspended  by 
King  James,  who  took  the  government  into 


beglnningr  p.  164.— Note  in  OH^lnal 


(2)  See  note 
Edition. 

1681,  p.  155  of  MS. 

P.  118,  first  ed.  182.  last  ed. 


(d) 
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his  own  hands.  In  the  same  author,  (a)  it 
will  be  seen  that  one  of  the  articles  of  the 
convention  made  in  1651,  between  the 
colony  and  the  commissioners,  under 
Cromwell,  provided  that  the  Grand  Assem- 
bly as  formerly  should  convene  and  transact 
the  affairs  of  Virginia,  &c.  which  was, 
that  the  laws  were  of  no  force  till  they  ob- 
tained the  approbation  of  the  King.  In  the 
preamble  to  our  slate  constitution  is  a  rec- 
ognition of  the  fact,  that  the  King  had  a 
negative  upon  the  laws  under  the  colo- 
nial government.  In  the  Chancellor's  re- 
vi8al,(b)  it  appears  that  certain  acts  were 
suspended  till  the  King's  approbation  was 
known.  (1) 

155  Mf  we  look  into  this  MS  collection, 
we  shall  find  no  suspending  clause  to 

any  of  the  acts.  Probably  they  were  passed 
on  subjects  of  little  moment,  and  acted  on 
immediately;  or  they  might  have  been  sent 
to  the  King  and  Council ;  or,  perhaps,  not 
sent  at  all. 

156  *Now  it  appears,    that   even    after 
the  contest  about  the  stamp  act,  a  law 

on  the  subject  of  estrays,  (c)  was  suspended 
till  the  King's  approbation  should  be  ob- 
tained: and  can  it  be  believed  that,  in  1619 
the  legislature  would  have  ventured  to 
pass  a  law  without  a  suspending  clause  if  it 
had  not  been  the  known  usage  of  the  coun- 
try that  the  law   was  of   no    avail    without 


(a)  P.  190.  first  ed.  p.  184.  laat  ed.  and  2  Back's  Hist 
Vlrir.  p.  88. 

(b)  L..  V.  ed.  1785.  p.  8,  5.  6.  9.  &c. 

0)  On  no  subject,  perbaps,  has  tbere  been  such 
a  diversity  of  opinion,  as  that  which  relates  to  the 
prerogative  and  practice  of  the  Kinsr  under  the 
colonial  srovernment.  in  fflvinsr  or  wlthboldinsr  his 
assent  to  laws  enacted  by  the  Letrislature,  in  re- 
Iiealinff  those  laws  by  proclamation,  and  instruct- 
ing his  Governors  not  to  pass  others  without  a 
clause  suspendinfiT  their  operation  till  his  pleasure 
should  be  known.  Since  the  foregoing-  argument 
was  delivered,  the  Reporters  have  discovered  in  a 
MS  journal  of  the  proceedings  of  the  Council,  In 
their  legislative  capacity,  a  joint  address  and  rep- 
resentation from  the  Council  and  House  of  Bur- 
firesftes  to  the  Kin^,  and  separate  addresses  from 
each  branch  of  the  Lecrislature  to.  the  Oovernor, 
afirreed  to  on  the  15th  and  16th  of  April,  1752.  which 
exhibit  a  more  satisfactory  view  of  the  sentiments 
of  the  people  of  Virgrinia  on  those  topics  than  any 
paper  hitherto  presented  to  the  public. 

The  occasion  which  crave  rise  to  this  controversy 
was  the  following:  In  1748.  the  Legislature  made  a 
revisal  of  their  laws,  which  were  duly  enacted  by 
the  Governor,  Council,  and  Burgesses,  and  trans- 
mitted to  the  King:.  Fifty-seven  of  those  revised 
acts  received  the  Royal  assent,  and  ten  were  re- 
pealed by  an  order  of  the  Kinar  in  Council,  bearing 
date  at  St.  James's,  the  Sist  of  October,  1751.  (See 
US  journal  of  the  Council  of  Virginia,  of  April  15th. 
I77k2.  and  the  last  pacre  of  the  edition  of  the  laws  of 
1732.  where  those  ten  acts  are  recited.) 

The  firrievances  of  which  Uie  leg-islature  com- 
plained, were,  that  the  laws  repealed  by  proclama- 
tion were  not  only  of  great  public  utility,  but  that, 
according^  to  standing  instructions  to  the  Governor, 
"no  law  conld  be  re-enacted  in  the  colony,  to  which 
the  assent  of  the  King-  or  any  of  his  predecessors 
bad  once  been  refused,  without  express  leave  for 
that  purpose  first  obtained,  upon  a  full  representa- 
tion to  the  King  and  his  commissioners  of  trade  and 
plantations,  of  the  reason  and  necessity  of  passing 
such  law:"  and  that  by  the  mere  act  of  giving  the 
Royal  assent  to  fifty-seven  of  those  laws,  which 
from  their  own  nature  must  require  frequent  alter- 
ations and  amendments,  it  deprived  the  legislature 
of  the  power  of  revising,  altering,  or  amending 
any  of  them,  without  inserting  a  suspending  clause 
In  each  act. 

They  express  their  ideas  of  the  King's  prerogative 
In  matters  of  lesrislation,  in  these  forcible  terms: 
"That  2ts  we  conceive,  according  to  the  ancient  =on- 
fltitntion  and  nsaffe  of  this  colony,  all  laws  enacted 
liere  for  the  public  peace,  welfare  and  g-ood  govern- 
ment thereof,  and  not  repugnant  to  the  laws  and 


(c)  Chan.  Rev.  p.  8. 


the  Kinfi^'s  sanction?  We  have  already 
seen  that  in  1681,  the  Legislature  of  Vir- 
ginia passed  a  law  concerning  manufac- 
tures, which  was  immediately  annulled  by 
the  King.  At  this  period,  too,  it  appears 
that  there  was  the  best  understanding  be- 
tween the  government  of  Virginia  and  that 
of  England,  (d) 

Another  reason  why  this  act  never  could 
have  been  law,  is,  that  it  was  never  inserted 
in  any  subsequent  collection. 

The  act  of  1787,  (e)  for  supplying  the  de- 
fect of  evidence  of  the  Royal  assent  only 
respected    laws    which    had    a    suspending 

clause. 
157  ♦JUDGE  TUCKER.  If  the  appel- 
lants be  proved  to  have  descended 
from  Indians,  how  do  you  justify  holding 
them  as  slaves  except  by  acts  to  be  found 
in  Purvis's  collection,  which,  for  aught  ap- 
pears, may  have  been  a  private   collection? 

Hay.  The  difference  is  this:  Purvis's 
collection  was  submitted  to  public  inspec- 
tion; and  if  there  were  any  errors  in  it, 
they  might  have  been  discovered  and  cor- 
rected. Purvis  stands  upon  the  same  ground 
as  all  other  collections  of  laws.  It  has  been 
received  as  authority,  and  acted  on  as  such 
in  all  our  Courts. 

Curia  advisare  vult. 

Tuesday,  March  15,  1808.     One  of  the  re- 


statutes  of  Oreat-Britain,  have  always  been  taken 
and  held  to  be  in  full  force,  until  your  Majesty's 
disallowance  thereof  is  notified  here,  and  that  the 
same  may  be  revised,  altered  and  amended  from 
time  to  time,  as  our  exigencies  may  require.  But 
that  when  a  law  enacted  here  hath  once  received 
your  Majesty's  approbation,  and  hath  been  con- 
firmed, finally  enacted  and  ratified,  the  same  can- 
not by  the  Legislature  here  be  revised,  altered,  or 
amended,  without  a  clause  therein  to  suspend  the 
execution  thereof  till  your  Majesty's  pleasure  shall 
be  known  therein,  even  though  our  necessities  for 
an  immediate  revisal,  alteration,  or  amendment  be 
ever  so  pressing." 

The  representation  concludes,  by  prayinsr  that 
the  King  would  signify  to  his  Governor  here,  that  it 
was  not  his  intention  to  "fix  those  confirmed  laws 
so  unalterably  upon  the  colony,  but  that  they  miirht 
be  altered  or  amended  from  time  to  time  as  the 
circumstances  of  the  country  mig-ht  require;  pro- 
vided that  they  should  not  be  repugnant  to  the  laws 
and  statutes  of  Great-Britain,  ''always  having-  a  due 
regard  not  to  enact  any  laws  to  take  effect  immedi- 
ately, that  the  King  had  Instructed  his  Governor 
not  to  pass  without  a  suspending  clause  till  the 
Royal  assent  might  be  had  thereto." 

Whatever  mlsrht  have  been  the  original  chartered 
rights  of  the  colony,  or  the  limits  of  the  King's  pre- 
rofirative,  it  seems  that  he  had  in  the  above  Instance, 
at  least  assumed  the  power  of  giving  the  Royal 
assent  to  laws,  which,  accordiusr  to  the  "ancient 
constitution  and  usage  of  the  colony,"  as  under- 
stood by  the  Legislature,  required  no  such  sanction. 
Thus  imposing  on  future  Leg-lslatures,  even  con- 
sistently with  their  own  construction  of  the  consti- 
tution, the  necessity  of  annexing  suspending 
clauses  to  all  such  acts  whenever  afterwards  it 
should  be  found  expedient  to  alter  or  amend  them. 
It  appears,  too,  from  the  same  representation  and 
addresses  that  the  King  had  been  in  the  habit  of 
repealing,  by  proclamation,  some  laws  enacted  by 
the  colonial  assembly,  and  of  instructinsr  his  Gov- 
ernors not  to  pass  others,  without  clauses  suspend- 
ing their  operation  till  the  Royal  assent  should  be 
obtained.  These  facts  are  not  recognised,  in  the 
preamble  to  the  state  constitution,  as  the  exercise 
of  rights,  but  complained  of  as  a  perversion  of  the 
government  Into  a  "detestable  and  Insupportable 
tyranny." 

If  the  lesrislatlve  exposition  of  the  ancient  con- 
stitution of  Virginia,  as  given  in  the  above  extract, 
be  correct,  it  would  at  once  furnish  a  reason  for 
submitting  the  acts  of  1663  to  the  King  for  his  con- 
firmation: because  these  acts  were  evidently  a  re- 
visal, and  the  original  laws  from  which  they  were 
selected  had  probably  once  received  the  Royal  as- 
sent—Note in  Original  Edition. 

(d)  2Burk'sHIst.  Vlrfir.  813. 

(e)  Rev.  Code,  vol.  1,  c  82,  p.  38. 
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porters  having,  at  the  request  of  the  Judges 
expressed  at  the  last  term,  procured  from 
the  library  at  Monticello,  a  copy  of  the  MS 
act  **for  a  free  trade  with  ladians,"  this 
day  submitted  it  to  the  Court. 

JUDGE  TUCKER  observed  that  he  re- 
quired no  further  argument.  Three  copies 
of  the  same  act  agreeing  in  every  essential 
point,  had  been  produced:  One  from  the 
eastern  shore;  one  from  Northumberland ; 
and  another  from  Monticello.  Nothing  but 
a  miracle,  or  their  being  genuine,  could 
have  produced  such  a  coincidence. 

JUDGES  ROANE  and  FLEMING  did 
not  consider  any  further  argument  neces- 
sary. 

Tuesday,  March  22.  The  Judges  delivered 
their  opinions. 

JUDGE  TUCKER.  The  only  question 
in  these  causes,  is,  whether  the  act  of  As- 
sembly cited  and  relied  on  by  me  in  Hudgins 
V.  Wrights,  (a)  as  having  passed  in  the  year 
1691,    is    to   be    regarded  as  the  law  of  the 

land,  or  not. 
158  *Mr.  Hening,  since  that  case  hap- 
pened, has  procured  from  Mr.  Evans, 
on  the  eastern  shore,  a  copy  of  the  act  from 
the  book  which  I  had  seen  it  in,  and  founded 
my  opinion  upon :  and  he  has  also  procured 
from  the  clerk's  office  of  Northumberland, 
a  volume  of  manuscript  laws,  apparently 
furnished  for  the  use  of  the  Court,  with  the 
name  of  the  clerk  of  the  General  Assembly 
added  thereto,  as  certifying  them  to  be  true 
copies;  and  these  acts  are  verbatim  the 
same,  except  that  the  word  **the"  was 
omitted  in  the  old  book,  which  I  first  saw. 
Since  the  last  term,  Mr.  Hening  has  been 
furnished  with  a  copy  of  the  same  act  taken 
from  Mr.  Jefferson's  MS8  which  agrees  with 
the  others,  with  the  addition  of  the  words 
**at  all,"  repeated  before  the  word  * 'places," 
in  the  enacting  clause  of  the  first  section, 
(corresponding  verbatim  with  the  enacting 
clause  of  the  act  of  1705, )  and  with  the  fur- 
ther unimportant  variation  of  the  particle 
**a"  instead  of  *'the"  before  the  word  *  li- 
cense,*' in  the  second  section.  I  am  there- 
fore confirmed  in  my  former  opinion,  that 
the  act  of  1691,  is  to  be  considered  as  the 
law  of  the  land:  and  consequently  that  the 
judgment  of  the  District  Court  is  erroneous, 
and  ought  to  be  reversed. 

JUDGE  ROANE.  Upon  the  first  appear- 
ance of  the  manuscript  volume  of  laws 
found  in  the  clerk's  office  of  Northumberland 
County,  bearing  every  mark  of  antiquity 
and  authenticity,  I  had,  privately,  but  little 
•  doubt  that  it  was  one  of  those  copies  which, 
at  the  period  of  its  date,  were  furnished  in 
manuscript  for  each  county,  and  for  which 
a  fee  of  300  lbs.  of  tobacco  is  provided  in  the 
acts  contained  in  the  edition  of  Purvis, 
p.  104. 

At  that  time,  it  appears  by  an  examina- 
tion of  the  old  records  of  the  Council,  there 
were  only  about  twenty  or  twenty-two  coun- 
ties in  the  colony ;  and  it  is  admitted  that 
there  were  then  no  printing  presses  in 
America,  and  that  our  laws,  about  that  pe- 
riod, existed  only  in  manuscript. 

Considering  the  destruction  naturally  in- 
cident to  books   and   papers    of    this    kind 
during  a  period  of  one   hundred    and 
159      *eighteen  years;  and  that,  after  these 

(a)  1  Heninsr  A  Munford.  138. 


laws  had  undergone  sevei'al  revisals, 
the  owners  of  them,  would  in  general  be 
careless  of  their  preservation,  it  could  not 
reasonably  be  presumed  that  many  copies 
(out  of  twenty-two)  would  still  be  found  in 
existence.  It  has  always  been  admitted 
that  the  original  rolls  themselves  of  the 
laws  of  this  period  have  been  destroyed  by 
fire,  or  by  the  enemy. 

As,  however,  this  was  but  a  single  copy : 
as  the  act  now  in  question  was  unknown  to 
the  Court  of  Appeals,  and  to  the  General 
Court,  in  the  several  cases  in  which  this 
subject  has  heretofore  been  drawn  in  ques- 
tion ;  and  particularly,  as  its  existence  was 
unknown  to  our  late  venerable  President, 
(Mr.  Pendleton,)  whose  age  and  observa- 
tion gave  him  great  opportunities  ot  infor- 
mation upon  this  subject;  I  was  unwilling 
to  decide  the  case,  unless  it  were  absolutely 
necessary,  upon  this  single  copy. 

A  perusal  ot  President  Jefferson's  letter 
to  Mr.  Wythe,  upon  the  subject  of  our  an- 
cient laws,  sometime  ago  published  in  the 
Gazettes,  inducing  me  to  expect  that  this 
act  would  probably  be  corroborated  and 
supported  by  another  copy  in  the  possession 
of  the  President,  it  occurred  to  me  proper 
to  request,  (in  which  the  Court  readily  ac- 
quiesced,) that  a  copy  from  the  act  in  his 
possession  should  be  obtained.  The  cause 
accordingly  laid  over  until  this  term,  and 
a  copy  has  been  obtained  from  the  Presi- 
dent, which  is  now  before  us.  That  copy 
precisely  corresponds  with  the  act  in  the 
MS  copy  obtained  from  Northumberland, 
except  in  the  omission,  in  the  latter,  of 
trivial  and  tautologous  words:  and  precisely 
agrees  with  the  act  of  1705,  (b)  even  in  re- 
spect of  those  woi^ds.  This  circumstance 
entirely  corresponds  with  the  information 
said  to  have  been  received  from  the  Presi- 
dent, that  his  copy  is  believed  to  have  been 
owned  by  one  of  the  revisors  of  our  acts  at 
some  former  period,  and  is  supposed  to  have 
been  one  of  the  very  copies  from  which  such 
revisal  was  made.  The  confirmation  which 
is  derived  as  to  the  authenticity  of  the  first 
copy  of  the  law,  by  the  production  of  the 
latter,  is  further  strengthened  by  the 
160  consideration,  that  the  two  *copies 
are  understood  to  have  been  procured 
from  different  and  distant  parts  of  the 
country ;  from  whence  the  idea  is  excluded, 
that  one  of  them  could  have  been  copied 
from  the  other. 

I  can  therefore  no  longer  doubt  but  that 
this  act  was  parsed  by  the  Legislature  in 
1691 :  and  as  its  enacting  clause  agrees  pre- 
cisely with  the  12th  section  of  the  act  of 
1705,  at  which  time  our  acts  underwent  a 
revisal,  and  therefore,  the  presumption  is, 
that  the  clause  then  inserted  was  not  a  new 
clause,  I  am  of  opinion,  that  that  clause 
was  merely  a  continuation  and  re-enaction 
of  the  pre-existing  law. 

As  to  the  objection  that  the  Royal  as- 
sent is  not  shewn  to  have  been  given  to 
this  act,  it  is  answered,  not  only  by  the 
consideration  that  the  records  of  those  times 
were  burnt,  and  none  of  the  people  of  those 
times  are  living  to  supply  an  inferior  kind 
of  evidence  upon  this  point ;  but  also  by 
the  improbability  that  the  legislature  would 


(b)  Ed.  1752,  c.  52.  sect  12,  p.  8a 
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have  inserted  in  their  revisal,  an  act  which 
bad  not  been  duly  perfected. 

As  to  the  objection  of  the  want  of  pro- 
mulgation of  this  act,  it  is  true,  that,  lat- 
terly, it  had  sunk  into  oblivion,  having 
been  superseded  and  continued  by  a  poste- 
rior act ;  but  prior  to  the  act  of  1705,  it  was 
promulgated  like  all  our  other  acts ;  a  copy 
was  deposited  in  tl^e  clerk's  office  of  each 
County  for  the  free  perusal  of  the  people. 
I  am  therefore  of  opinion,  that  the  instruc- 
tion of  the  District  Judge  was  erroneous, 
and  ought  to  have  conformed  to  the  ideas 
now  stated. 

JUDGE  FLEMING  observed  that  the 
MS  act  of  1691  appeared  to  be  so  well  au- 
thenticated that  no  doubt  was  left  on  his 
mind  that  it  was  the  law  of  the  land,  and 
continued  so  from  1691,  till  it  was  re-en- 
acted in  the  revisal  of  1705. 

The  opinion  of  the  Court  was,  that  the 
judgment  of  the  District  Court  was  ** erro- 
neous in  this,  in  the  Court's  refusing  to 
instruct  the  Jury  that  no  native 
161  American  Indian  *brought  into  Vir- 
ginia since  the  year  1691,  could,  un- 
der any  circumstances,  be  lawfully  made  a 
slave,  and  in  declaring  the  law  to  be  other- 
wise." 

Judgment  reversed,  a  new  trial  granted, 
with  instructions  conformably  to  the  above 
opinion. 


Taylors  and  Others,  Devisees    of  Waits,  v. 
Huston. 

Monday,  March  21,  1808. 

Pfeadiog-Wrlt    of    Right-No  iMue   Joined.*— In    a 

writ  of  riffht,  all  the  pleadings  mustbeiii  writing 
and  at  fall  length,  and  therefore,  in  tbis  case. 
the  defendant  having  put  in  as  a  plea  the  words 
"asaal  plea,"  it  was  decided  that  no  issue  was 
joined  and,  after  verdict  for  the  defendant,  a 
repleader  was  awarded. 

This  was  an  appeal  from  a  judgment  of 
the  District  Court  of  Staunton,  affirming  a 
judgment  of  the  County  Court  of  Rocking- 
ham. 

The  appellants  brought  a  writ  of  right  in 
the  County  Court,  and  filed  their  count  in 
the  form  prescribed  by  law.  After  a  rule 
to  plead,  which  was  continued  from  No- 
vember, 1795,  to  May,  1796,  there  are  the 
following  entries:  May,  *^ Usual  plea  and 
time  to  reply;"  July,  **Joinder." 

The  parties  went  to  trial  without  any  fur- 
ther pleadings;  and  there  having  been  a 
verdict  and  judgment  for  the  defendant, 
the  plaintiffs  obtained  a  writ  of  supersedeas 
from  one  of  the  Judges  of  the  General 
Court,  by  virtue  of  which  the  record  was 
carried  up  to  the  District  Court  of  Staunton, 
where  the  judgment  of  the  County  Court 
was  affirmed.  The  plainti£fs  appealed  to 
this  Court. 

Hay,  for  the  appellants.     There  is  no  is- 


«Pleadliv— No  iMoe  Joined.— When  a  verdict  is  ren- 
dered without  any  issue  being  joined,  it  is  a  mere 
nnllity  and  will  be  set  aside  by  an  appellate  court, 
whether  it  be  in  a  civil  or  criminal  action.  The 
principal  case  is  cited,  to  support  this  proposition, 
in  Sute  V.  Douglass.  20  W.  Va.  777;  Ruffner  v.  Hill, 
21  W.  Va-  IW,  IflO:  Brown  v.  Cunningham.  23  W.  Va. 
Ill:  Hickman  v.  Baltimore,  etc.,  R.  Co.,  80  W.  Va.  316, 
T  S.  E.  Rep.  4dO;  Rowans  v.  Givens,  10  Gratt. 
250.  and  noU.  See  /oct-not6  to  Stevens  v.  Taliaferro, 
1  Wash.  166;  ania/oot-noU  to  Dudley  v.  Estill,  6  Leigh 
562. 


sue  joined  in  the  cause.  The  act  of  1786(a) 
prescribes  the  form  of  the  writ,  count,  plea, 
and  replication  in  writs  of  right.  The  par- 
ties must  pursue  that  mode  and  no  other. 
In  this  case  the  clerk  has  only  said  the 
^* usual  plea;*'  but  does  not  say  what  that 
plea  was. 

Call,  for  the  appellee.     Mr.  Hay  is  right 
in  saying,  that  if  the  defendant  counts  ac- 
cording to  the  act,  the  defendant  can  plead 
no  other  plea  than  that  prescribed  by 

162  it.     He  *has    no    election.     If  in   in- 
debitatus  assumpsit,    a    plea   of  the 

** General  issue"  be  put  in,  it  is  equivalent 
to  **Non  assumpsit."  So,  in  a  writ  of 
right,  if  the  defendant  ^lead  the  '*usual 
plea,"  it  must  necessarily  follow,  that  it 
is  the  plea  prescribed  by  the  act;  for  he 
could  put  in  no  other. 

Hay,  in  reply.  Admitting  the  doctrine 
contended  for  by  Mr.  Call  to  be  correct,  it 
is  manifest  that  no  issue  has  been  made  up 
in  this  case;  for  the  act  says  the  demand- 
ant shall  reply  in  the  form  of  the  replica- 
tion prescribed  by  it.  Here  there  was  no 
replication,  nor  even  an  apology  for  one. 

In  Brewer  v.  Tarpley,{b)  it  was  held  that 
the  omission  of  a  similiter  in  a  plea  im- 
porting the  general  issue  was  a  mere  mis- 
prision of  the  clerk,  (if  it  were  a  fault  at 
all,)  and  therefore  amendable.  But,  in 
Stevens  v.  Taliaferro,  (c)  the  judgment 
was  reversed  for  want  of  an  issue,  though 
it  was  said,  '^thereupon  an  issue  was  joined 
by  the  parties."  In  that  case,  too,  there 
was  a  regular  special  plea,  in  bar,  in  the 
first  instance,  and  the  clerk  afterwards  said 
in  the  record  that  an  issue  was  joined. 

In  Kerr  v,  Dixon, (d)  the  defendant  to  a 
declaration  in  trespass  put  in  as  a  plea  the 
word  ^'Justification"  only;  and  it  was  held 
that  no  issue  was  joined. 

In  the  present  case,  the  clerk,  instead  of 
putting  in  the  usual  plea  in  the  terms  of 
the  plea  itself,  has  merely  put  in  the  words 
** Usual  plea,"  which  is  no  plea  at  all. 

Call.  There  is  a  distinction  between  the 
duties  of  a  County  Court  and  a  District 
Court  clerk.  The  former  only  takes  short 
minutes,  and  it  is  his  duty  afterwards  to 
extend  them  in  proper  form;  whereas,  in 
the  District  Courts,  the  records  are  drawn 
up  at  full  length,  and  signed  by  the  presid- 
ing Judge.  Kven  in  the  District  Courts, 
the  records  usually  &ay,  to  a  plea  of  pay- 
ment to  an  action  of  debt,  the  plaintiff  re- 
plied generally. 

In  Stevens  v.  Taliaferro,  the  plea  was 
complicated,  and  it  was  necessary  to  spec- 
ify   on    what     point    the    issue    was 

163  ^joined.     But  in   this  case  there    was 
but    one    point   on    which  it  could  be 

joined ;  and  the  usual  plea  could  be  but  one. 

Monday,  March  28.  The  Judges  delivered 
their  opinions. 

JUDGEJ  TUCKER.  The  appellants 
brought  a  writ  of  right  in  the  County 
Court,  and  filed  their  count.  After  several 
continuances  for  a  plea,  there  is  this  entry, 
** Usual  plea,  and  time  to  reply,"  to  which, 
at  another,  there  is  this  entry,  * 'Joinder." 
The  parties  went  to  trial,  and   there  was  a 


(a)  Rev.  Code.  vol.  1,  c.  27.  p.  88. 

(b)  1  Wash.  863. 

(c)  Ibid.  165. 

(d)  2  Call,  879. 
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verdict   and   judgment    for   the  defendant. 

This  judgment  was  afiSrmed  by  the  Dis- 
trict Court. 

By  the  County  Court  law,(aT  in  ^^^  cases 
where  the  title  or  bounds  of  land  is  drawn 
in  question,  the  pleadings  must  be  all  in 
writing,  and  are  to  be  entered  at  large  with 
the  judgment  thereupon,  in  particular  books 
kept  for  that  purpose.  The  act  for  reform- 
ing proceedings  in  writs  of  right,  (b)  affords 
the  defendant  a  proper  form  of  which  he 
may  avail  himself  if  he  thinks  proper.  If 
he  neglects  so  to  do,  and  especially  if  he 
offer  no  plea  in  writing  at  all,  he  shall  not 
have  any  advantage  of  his  own  neglect. 
Where  there  is  no  plea  in  writing  in  suits 
concerning  lands,  there  can  be  no  issue 
joined:  the  one  is  a  preliminary  to  the 
other. 

In  writs  of  right,  which  are  conclusive 
whichever  way  they  may  be  determined,  it 
appears  to  me  to  be  absolutely  necessary  to 
hold  the  parties  to  regular  pleadings. 
Otherwise,  instead  of  deciding  mere  right, 
they  may  be  the  means  of  establishing 
extensive  wrong.  I  therefore  think  the 
judgment  must  be  reversed,  and  all  the 
proceedings  subsequent  to  the  count  set 
aside,  and  a  repleader  awarded. 

JUDGES  ROANE  and  FLEMING  being 
of  opinion  that  the  judgments  ought  to  be 
reversed,  and  a  repleader  awarded,  the  fol- 
lowing was  entered  as  the  opinion  of  the 
whole  Court,  (absent  JUDGE  LYONS. ) 
164  ^Judgments  of  County  and  District 
Courts  reversed,  and  it  is  ordered, 
*  Hhat  the  pleadings  and  all  other  proceed- 
ings in  the  said  County  Court  subsequent 
to  the  count  be  set  aside,  and  that  the  par- 
ties do  proceed  and  plead  anew.'* 


Nelson  v.  Matthews  and  Another. 

Monday,  March  21, 1808. 

[3  Am.  Dec.  820.] 

Sale  of  Land  in  Gross— Deficiency— Fraud  In  Vendor.*— 

A  vendor  who  conveys  a  tract  of  land,  with  gen- 
eral warranty,  as  containing  by  estimation  a 
specified  quantity,  more  or  less,  when,  in  fact,  his 
own  title-papers  call  for  less  than  such  specified 
quantity,  is  bound  to  make  ffood  the  difference  to 
the  purchaser. 
Same— Same.— A  deficiency  of  elffht  acres  in  a  tract 


(a)  Ed.  1794,  c.  67.  sect  34. 

(b)  Ibid.  c.  27. 

*Sale  of  Land  In  Qross— Deficiency— Fraud  In  Vendor. 

—As  a  general  rule,  where  a  sale  of  land  is  in  ffross 
and  not  by  the  acre,  no  abatement  of  the  purchase 
money  is  allowed  in  case  of  a  deficiency  in  the 
quantity  sold,  but  the  rule  is  different  where  there 
is  fraud  in  the  vendor  in  misrepresenting  in  the 
deed  the  quantity  of  land  sold.  In  such  case,  even 
though  the  sale  was  in  gross,  an  abatement  of  the 
purchase  money  will  be  allowed.  The  court  evi- 
dently proceeded  on  this  ground  in  the  principal 
case. 

See  the  principal  case  cited  in  Depue  v.  Sergent, 
21  W.  Va.  833;  Crlsllp  v.  Cain.  19  W.  Va.516.  536:  Steb- 
bins  V.  Eddy.  22  Fed.  Cas.  1196:  Green  v.  Taylor.  10 
Fed.  Cas.  1120:  Blessing  v.  Beatty.  1  Rob.  299:  Cabell 
V.Roberta,  6  Rand.  682;  Russell  v.  Keeran,  8  Leigh 
14.    See  foot-note  to  Bedford  v.  Hickman.  6  Call  236. 

Same— Same— Same— Vendor's  Title  Deeds.— For  ex- 
ample, whenever  it  api^ars  that  the  vendor's  own 
title  deeds  must  have  disclosed  to  him  the  true 
quantity  of  land,  he  is  bound  to  make  compensa- 
tion for  a  deficiency,  though  his  deed  to  the  vendee 
express  a  quantity,  "more  or  less."  Duvals  v.  Ross, 
2  Munf .  290. 

The  principal  case  is  cited  in  Veeder  v.  Fonda,  3 
Paige  (N.  Y.)  99,  to  the  point  that  a  man  who  sells 
land  as  containing  a  certain  quantity,  more  or  less, 
when  he  knows,  from  an  inspection  of  the  title 
deeds  in  his  possession,  or  otherwise,  that  it  con- 


of  662  acres,  is  no  more  than  a  purchaser  who  bnys 
for  more  or  less  may  reasonably  expecL 

Same— Same— Measure  of  Compensation.t— Where 
land  is  sold  with  warranty,  and  there  Is  a  defi- 
ciency in  the  quantity,  the  purchaser  is  entitled 
to  compensation  for  the  value  of  such  deficiency, 
not  at  the  time  when  it  is  discovered,  but  at  the 
time  of  the  contract. 

Same— Same-Same.— If  several  tracts  of  land  l>e 
sold,  as  adjoining  each  other,  for  a  gross  sum, 
and  no  specification  be  made,  at  the  time  of  the 
contract,  of  the  quality  or  separate  value  of  each 
parcel,  and  there  be  a  deficiency  in  the  quantity 
of  each,  the  purchaser  will  be  entf  Ued  to  compen- 
sation for  such  deficiency,  according  to  the  aver- 
age value  of  the  whole  tract,  and  not  of  the 
several  tracts  taken  separately. 

On  an  appeal,  taken  by  the  complainant 
from  a  decree  of  the  Superior  Court  of 
Chancery  for  the  Staunton  District. 

Nelson,  about  the  beginning  of  the  year 
1785,  being  at  that  time  and  for  several 
years  before  a  resident  of  Richmond,  en- 
tered into  an  agreement  with  Matthews  for 
the  purchase  of  a  tract  of  land  comprehend- 
ing the  plantation  whereon  the  said  Mat- 
thews then  resided,  with  two  surveys 
adjoining,  for  the  price  of  two  thousand 
pounds. 

On  the  11th  of  February,  1805,  Matthews 
executed  a  bond  to  Nelson  for  the  convey- 
ance of  a  title  in  fee-simple  to  the  said 
plantation  and  surveys,  describing  the 
plantation  as  the  one  formerly  purchased 
by  Sampson  and  George  Matthews  of  Ran- 
dal Lockhart,  and  containing  572  acres, 
more  or  less,  and  the  two  surveys  as  hav- 
ing been  made  by  Patrick  Buchanan, 
(surveyor,)  the  one  adjoining  the  said 
plantation  on  the  north-west ;  the  other  on 
the  south-east;  ** the  quantity  not  known  at 
present,  supposed  to  contain  about  200 
acres."  These  surveys  were  made  the  8th 
and  9th  of  February,  1785,  for  Nelson  him- 
self. On  the  15th  of  November,  1785, 
165  a  deed,  with  a  general  warranty,  ""was 
executed  by  George  Matthews  and 
wife  to  Nelson  for  the  above  mentioned 
plantation,  ** containing  by  estimation  572 
acres,  more  or  less;*'  and  on  the  same  day 
another  deed  from  Robert  Beverley  by 
Thomas  L/ewls,  his  attorney  in  fact,  was 
executed  for  the  two  surveys ;  one  contain- 
ing 115,  the  other  39  acres,  making  in  the 
whole  154  acres.  The  deed  from  Matthews 
and  wife  to  Nelson  describes  the  land  as 
being  that  which  was  *^  conveyed  to  Samp- 


tains  a  much  less  quantity,  is  bound  in  equity  to 
make  good  the  difference  to  the  purchaser. 

In  Graham  v.  Larmer.  87  Va.  226,  12  S.  £.  Rep.  889, 
the  court  said :  ''Although  it  has  never  been  defi- 
nitely decided  what  is  the  deficiency  for  which  an 
allowance  will  be  made  to  the  purchaser  of  a  spec- 
ified quantity  of  land;  yet  it  was  held  by  this  court, 
in  Nelson  v.  MatthewB,  2  Hen.  <t  M.  164.  that  a  defi- 
ciency of  eight  in  a  tract  of  five  hundred  and 
fifty- two  acres  was  no  more  than  a  purchaser  mig^ht 
reasonably  expect" 

tSame  —  Same  — *  Measure  off  Conpensatioo.— Th e 
measure  of  the  compensation  to  be  made  for  a  de- 
ficiency in  case  of  a  sale  of  land  by  the  acre,  unat- 
tended with  particular  circumstances,  is  according 
to  the  average  value  per  acre  of  the  whole  tract  at 
the  time  of  the  sale:  without  regard  to  the  circum- 
stance that  the  deficiency  was  in  this  or  that  de- 
scription of  the  land  contained  in  the  tract.  The 
principal  case  is  cited  to  support  this  proposition  in 
Nelson  v.  Carrington,  4  Munf.  344:  Watson  v.  Hoj\ 
28  Grati.  713:  Depue  v.  Sergent,  21  W.  Va.  845:  Hum- 
phreys  v.  McClenachan,  1  Munf.  4tt6:  Stout  v.  Jack- 
son. 2  Rand.  187, 189,  165,  167:  Threlkeld  v.  Fitzhuffh, 
2  Leigh  455. 

The  general  subject  of  sales  of  land  in  gross  and 
by  the  acre  has  been  treated  in  various  foot-notes 
throughout  this  series.  See  foot-noU  to  Russell  v. 
Keeran,  8  Leigh  9,  and  references  given  there. 
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son  and  George  Matthews  from  Randal 
Ivockhart  bj  deeds  dated  the  19th  and  20th 
August,  1762,  and  by  partition  from  the  said 
Sampson  to  the  said  George,'*  and  refers  to 
certain  **well  known"  lines  and  corners, 
without  designating  the  courses  or  dis- 
tances. The  deed  of  partition  referred  to, 
states  the  above  land  to  contain  572  acres, 
more  or  less ;  but  the  deeds  from  Lockhart 
of  the  19th  and  20th  of  August,  1762,  only 
call  for  552  acres ;  making  a  difference  of  20 
acres. 

Bonds  for  the  purchase-money  were 
granted  by  Nelson  to  Matthews,  all  of 
which  were  discharged,  except  one  for  4001. 
which  was  the  last  that  became  due. 

Nelson,  discovering  a  deficiency  in  all 
three  of  these  tracts,  refused  to  pay  the 
above  bond;  and  judgment  having  been 
obtained  on  it,  he  filed  his  bill,  stating  his 
ground  of  equity,  and  praying  for  an  in- 
junction, which  was  awarded. 

Matthews  and  his  agent,  S.  Blackburn, 
answered ;  and  having  insisted  that  Nelson 
had  or  might  have  had  full  knowledge  of 
the  lands  for  which  he  had  accepted  deeds, 
an  issue  was  directed  to  ascertain  those 
points.  But  the  defendants  afterwards 
agreed  to  waive  the  issue,  and  to  confess 
the  fact  of  Nelson's  non-residence,  and  that 
the  deeds  were  not  delivered  to  him  in  per- 
son. They  also  denied  any  knowledge  of  a 
<leficiency  in  the  lands. 

The  suit  being  at  issue,  commissioners 
•were  appointed,  by  consent  of  parties,  to 
superintend  a  survey  of  the  said  lands;  to 
note  the  quantity  contained  within  the  lines 
of  the  larger  tract,  also  the  quantity  con- 
tained in  each  of  the  small  surveys,  and 
wherein  and  to  what  amount  these 
166  surveys  interfered  ^with  older  rights. 
They  were  also  required  to  ascertain 
and  report  the  average  value  of  the  land 
contained  in  the  two  small  surveys  per 
acre,  as  well  on  the  14th  of  February,  1785, 
as  on  the  4th  of  April,  1798.  The  commis- 
sioners returned  a  survey  made  under  their 
direction,  and  reported  that  the  larger  tract 
said  to  contain  572  acres,  was  found  by 
actual  measurement  to  contain  only  544 
acres,  shewing  a  deficiency  of  28  acres; 
(that  is,  between  the  actual  quantity  of  544 
acres,  and  the  quantity  called  for  in  Lock- 
hart's  deeds  to  Sampson  and  George  Mat- 
thews, of  552  acres,  there  was  a  difference 
of  eight  acres;  and  between  the  baid  quan- 
tity of  552  acres,  and  that  of  572  acres  ex- 
pressed in  the  deed  from  Matthews  and  wife 
to  Nelson,  there  was  a  difference  of  twenty 
acres,  making  in  the  whole  a  deficiency  of 
28  acres,  as  reported  by  the  commissioners. ) 
They  further  report,  that  one  of  tne  small 
surveys  described  in  the  title  bond  as  lying 
on  the  north-west  side  of  the  larger  tract, 
contained  by  actual  measurement  44  acres, 
but  it  was  entirely  lost  by  interfering  with 
older  rights;  and  that  the  other  small  sur- 
vey, described  as  lying  on  the  south-east 
side,  contained  130  acres,  fifty-one  of  which 
were  in  fact  comprehended  within  the  lines 
of  the  large  tract.  That  the  average  value 
of  these  fifty -one  acres  was  one-fourth 
higher  than  the  rest  of  the  survey  of  which 
they  purported  to  form  a  part.  The  aver- 
age value  of  each  parcel,  at  the  periods 
above  mentioned,  was  stated  as  follows: 


On  the  14th  Feb.    4th  Apr. 
1785.  1798. 

The  plantation  or  tract 
said  to  contain  572 

acres.  $6  75  $16  66 

Small  survey  adjoin- 
ing on    the  N.  W. 

side,  4  00  12  00 

Small  survey  adjoin- 
ing  on  the    8.    E. 

side,  2  25  7  00 

Another  order  of  Court  was  made,  on  the 
motion    of  the   complainant,  directing  the 
same       commissioners      to        report 

167  *the  value  of  the   two  small   surveys 
at  the  periods  aforesaid,  as  connected 

with,  and  as  an  appendage  to  the  large 
tract.  The  commissioners  reported,  that, 
according  to  the  depositions  of  several  wit- 
nesses, (who  appear  to  have  been  called  on 
from  their  knowledge  of  the  land  and  sup- 
posed judgment  in  such  matters,)  the  two 
small  parcels  of  44  and  51  acres,  which  were 
lost  by  interference,  were,  in  the  opinion 
of  the  deponents,  of  an  equal  average  value 
per  acre  with  the  large  tract ;  and  that  the 
large  tract  was  reduced  one-fifth  in  its 
value  per  acre,  by  such  loss.  Considering 
the  smaller  survey  of  44  acres  as  a  neces- 
sary appendacre  to  the  large  tract,  on  account 
of  a  valuable  growth  of  timber  conveniently 
situated  to  such  parts  of  it,  as  were  much 
in  want  of  that  article:  the  commissioners 
estimated  the  said  smaller  tract  as  worth, 
on  the  14th  of  February,  1785,  eight  dol- 
lars, and  on  the  4th  of  April,  1798,  twenty- 
five  dollars  per  acre.  With  respect  to  the  51 
acres  of  the  other  survey,  lost  by  interfer- 
ence with  the  large  tract,  considering  its 
remote  situation  from  the  cleared  lands, 
and  its  being  included  in  and  adjoining  the 
woodland  part  of  the  large  tract,  they  saw 
no  good  reason  for  changing  their  opinion 
of  its  value  per  acre,  as  stated  in  their 
former  report. 

At  the  hearing,  on  the  12th  of  April,  1803, 
the  Chancellor  pronounced  a  decree  to  the 
following  effect :  That,  the  deed  from  the 
defendant,  George  Matthews,  to  the  plain- 
tiff, (Nelsop,)  calling  for  572  acres,  more  or 
less,  when  Matthews,  from  a  recurrence  to 
his  own  title  papers,  had  no  reason  to  sup- 
pose that  more  than  552  acres  were  con- 
tained in  the  survey,  Nelson  was  entitled  to 
a  discount  against  the  judgment  for  the 
value  of  twenty  acres;  but  not  for  the  defi- 
ciency of  eight  acres  appearing  within  the 
lines  of  the  said  survey ;  such  deficit  not 
being  more  than  a  purchaser  in  gross  might 
reasonably  expect.  That  Nelson  was  also 
entitled  to  a  credit  for  the  smaller  survey  of 
44  acres,  which  was  wholly  lost  by  the  in- 
terference of  older  rights,  and  for  51  acres 
of    the     other    survey,    which    were 

168  ^included    within    the    lines    of    the 
larger  tract,  inasmuch  as  the  surveys 

thus  lost  were  made  upon  lands,  for  which, 
at  the  time,  there  were  existing  legal  titles, 
and  it  was  owing  to  the  inattention  of  Mat- 
thews, that  those  interferences  were  not 
discovered  before  his  sale  and  conveyance 
to  Nelson.  That  Nelson  was  moreover  en- 
titled to  a  discount  for  the  taxes  paid  by 
him  on  the  20  acres  deficient  in  the  large 
tract,  and  on  the  difference  between  the 
quantity  called  for  in  the  two  deeds  for  the 
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surveys,  and  the  quantity  actually  held  by 
him  in  virtue  of  those  deeds ;  which  taxes 
were  to  be  calculated  from  the  year  1786  to 
the  year  1790,  when  the  deficiency  was  dis- 
covered by  the  plaintiff,  and  the  error  was 
or  might  have  been  corrected.  But  the 
Court  was  of  opinion,  that  in  ascertaining 
the  value  of  the  deficits,  their  value,  at  the 
time  of  the  original  contract,  and  not  at 
any  subsequent  period,  should  be  resorted 
to ;  and  that  their  real  and  not  their  rela- 
tive value  should  be  adopted  by  the  Court. 
Therefore  the  first  report  of  the  commis- 
sioners, in  which  the  intrinsic  value  of  the 
lost  land  at  the  time  of  the  sale  was  ascer- 
tained, without  respect  to  its  relative  situ- 
ation, or  to  the  aggregate  price  paid  for 
the  whole  tract,  on  which  was  a  valuable 
mill  and  other  improvements,  none  of  which 
appear  to  have  been  on  the  lost  land,  was 
considered  the  just  rule  of  decision.  The 
Chancellor  made  the  injunction  perpetual 
as  to  471  dollars  94  cents,  being  the  whole 
sum  for  which  he  considered  the  plaintiff 
entitled  to  a  credit,  as  well  for  the  defi- 
ciency of  each  several  parcel  of  land,  ac- 
cording to  its  intrinsic  value  at  the  time  of 
the  contract,  as'  for  the  taxes  aforesaid,  and 
for  a  small  account,  (the  correctness  of 
which  did  not  appear  to  have  been  contested 
by  the  defendant,)  after  an  allowance  of 
the  then  legal  interest  upon  the  value 
of  the  lost  land,  as  above  ascertained,  from 
the  first  of  October,  1788,  when  the  plain- 
tiff's bond  became  due  on  which  the  judg- 
ment had  been  obtained ;  upon  the  taxes 
according  to  the  principles  settled  in  the 
decree;  and  upon  the  said  small  account; 
and  dissolved  the  injunction  for  the 
169  residue.  *Nelson,  claiming  a  credit 
for  a  much  larger  sum,  appealed  to 
this  Court. 

Wickham,  for  the  appellant.  There  can 
be  no  question  as  to  our  right  to  compensa- 
tion for  the  deficiency  in  the  land.  The 
only  inquiry  is,  what  shall  be  the  measure 
of  that  compensation.  I  shall  contend  that 
we  are  entitled  to  compensation,  not  at  the 
date  of  the  contract,  but  at  a  subsequent 
period. 

As  to  so  much  of  the  land  called  for  in 
the  deeds  as  never  existed,  there  is  some 
difiBculty,  but  as  to  that  lost  by  prior  titles, 
Nelson  is  entitled  to  compensation  at  the 
time  when  he  received  the  damage.  He  is 
entitled  to  his  contract.  If  the  price  had 
depreciated,  he  must  have  submitted  to  the 
loss ;  as  it  has  appreciated,  he  is  entitled 
to  the  benefit.  He  can  only  be  compensated 
by  giving  him  the  full  value  of  his  contract 
after  the  purchase,  at  which  time  he  sus- 
tained the  injury. 

In  Groves  v.  Graves,  (a)  which  was  a 
contract  for  the  delivery  of  certificates,  the 
Court  determined  that  the  standard  of  value 
should  be  fixed  on  the  day  when  the  con- 
tract was  to  have  been  performed.  The 
ground  that  the  Court  went  upon  was,  that 
after  the  day  of  payment  had  past,  the  party 
was  not  bound  to  receive  the  certificates, 
but  might  resort  to  his  action.  In  Reynolds 
V.  Waller, (b)  the  Court  determined  that 
Reynolds  should  pay  the  value  of  the  cer- 
tificates at  the  time  of  the  trial;  and  a  dis- 


(a)  1  Wash.  1. 

(b)  Ibid.  164. 


tinction  was  taken  between  the  two  cases, 
in  this,  that,  in  the  former,  there  was  a 
contract  to  deliver  the  certificates  at  a  future 
day,  but,  in  the  latter,  there  was  no  con- 
tract, the  certificates  having  been  fraudu- 
lently obtained  by  the  agent  of  Reynolds, 
and  a  bill  was  brought  by  the  heirs  and  ad- 
ministrator of  Waller  for  a  specific  restitu- 
tion. 8o  in  Morris  v.  Alexander,  (c)  the 
owner  of  certificates  was  considered  as  en- 
titled to  the  certificates  themselves,  if  to  be 
had ;  if  not,  their  value  at  the  time  of  the 
decree.  The  same  doctrine  w^ s  recog- 
170  nised  in  the  late  case  of  Short  v.  *Skip- 
with,  in  the  Federal  Court ;  and  noth- 
ing but  the  peculiar  circumstances  of  the 
case  induced  the  Court  to  fix  the  value  at 
a  different  time.  The  difference,  however, 
between  certificates  and  land  is  this:  The 
contract  cannot  be  satisfied  by  other  lands, 
because  there  cannot  be  an  identity  of  sit- 
uation, &c.  But  with  respect  to  certifi- 
cates, if  the  purchaser  be  disappointed,  he 
can  vest  his  money  in  others. 

The  next  point  to  be  considered  is,  what 
should  be  the  standard  of  compensation. 
The  lands  which  were  lost  were  wood-lands, 
rendered  peculiarly  valuable  on  account  of 
their  being  annexed  to  the  old  plantation. 
They  had,  therefore,  a  relative  value,  and 
should  have  been  estimated  accordingly. 
The  Chancellor  has  allowed  the  real  and  not 
the  relative  value;  though  the  term  real 
value  is  unintelligible,  without  considering, 
at  the  same  time,  the  relative  value.  The 
real  value  of  the  land  is  its  relative  value; 
because  its  value  is  estimated  in  reference 
to  its  utility.  The  true  injury  the  person 
sustained  should  always  be  the  measure  of 
damages. 

If  the  value  of  the  land  at  the  time  of  the 
purchase  be  resorted  to,  what  ought  to  be 
regarded?  The  price  paid?  Surely  not. 
A  man  may  agree  to  give  for  a  tract  of 
land  a  much  greater  price  than  it  is  worth. 
In  this  case,  it  appears,  from  the  report  of 
the  commissioners,  that  Nelson  agreed  to 
give  too  much ;  and  an  arbitrary  standard 
of  their  own  has  been  established.  Accord- 
ing to  this  rule,  and  the  principle  estab- 
lished by  the  Chancellor,  if  Matthews  had 
not  had  a  foot  of  land.  Nelson  would  still 
have  had  to  pay  him  a  considerable  sum  of 
money ;  because  the  real  value  of  the  land 
at  the  time  of  the  purchase  would  hare 
fallen  so  far  short  of  the  purchase-money. 
This  shews  the  difficulty  and  impropriety 
of  making  the  price  and  date  of  the  con- 
tract the  standard  of  compensation.  [Here 
Mr.  Wickham  went  into  a  minute  calcula- 
tion founded  on  the  report  of  the  commis- 
sioners, and  the  testimony  of  the 
171  witnessess,  *which  stated  that  the 
value  of  the  large  tract  was  impaired 
one-fifth  in  consequence  of  the  loss  of  t^'e 
surveys;  and  endeavoured  to  shew  that 
Nelson  was  entitled  to  a  much  larger  sum 
than  had  been  allowed  by  the  Chancellor.] 
Call,  for  the  appellees.  No  deduction 
ought  to  be  allowed  for  the  twenty  acres 
deficient  in  the  large  tract,  because  the 
title  bond  speaks  of  it  as  containing  so 
many  acres,  more  or  less,  and  the  deed 
conveys  it  by  estimation  only.  It  is  a  rule 
of  law,  that  if  an  estate  be  sold  by  estima- 


(c)  8  Call.  88. 
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tion,  the  vendor  is  not  liable  for  a  small 
<leficiencj.(a)  If  a  person  wishes  an  exact 
<iuantity,  he  must  contract  for  it  by  the 
acre,  in  which  case  he  would  be  entitled  to 
compensation  in  the  event  of  a  defi- 
ciency, (b) 

It  is  clear  that  no  discount  ought  to  be 
allowed  for  the  surveys.  They  were  made 
on  the  8th  and  9th  of  February,  1785,  (be- 
fore the  date  of  the  bond,)  for  Nelson  him- 
self ;  one  contained  39  acres,  the  other  115. 
On  the  11th  of  February,  1785,  the  bond 
was  entered  into.  The  inference  is,  that 
Matthews  never  saw  those  surveys;  for  if 
he  had  seen  them,  he  never  would  have  in- 
serted in  the  condition  of  the  bond,  that 
they  contained  about  200  acres.  Matthews 
was  to  convey  the  land  contained  in 
Buchanan's  surveys.  If  Nelson  knew 
what  was  in  those  surveys,  and  did  not  dis- 
close it  to  Matthews,  he  was  guilty  of  a 
voluntary  concealment,  and  cannot  be 
relieved  in  equity.  The  entries  were  origi- 
nally made,  but  Matthews  never  had  the 
surveys.  Nelson  caused  the  entries  to  be 
surveyed  himself;  and  obtained  a  deed 
from  Beverley,  with  general  warranty,  for 
the  quantity  contained  in  them.  The  con- 
<]ition  of  the  title  bond  clearly  shews,  that 
:2^elson  took  the  surveys  from  Matthews,  for 
better  for  worse;  and  if  he  has  been  in- 
jured, he  must  resort  to  Beverley,  upon  his 
warranty,  for  redress;  according  to  a  rule 
of  law,  that,  although  in  personal  things 
you  must  resort  to  the  vendor,  yet,  in  real, 
you  must  rely  on  the  title  papers  alone. 

But  if  any  compensation  is  to  be 
172  made  for  deficiency,  it  *ought  only  to 
be  for  20  acres  in  the  large  tract ;  and 
that'  according  to  the  actual  value  at  the 
titne  of  the  contract.  The  Chancellor  has 
correctly  decided,  that  no  allowance  should 
be  made  for  the  difference  of  eight  acres 
t>etwe*;n  the  actual  quantity,  and  that  called 
for  in  Matthews'  title  papers ;  such  deficit 
being  no  more  than  a  purchaser  in  gross 
might  reasonably  expect.  In  that  position, 
he  is  fortified  by  the  decree  of  this  Court 
in  Quesnel  v.  Woodlief.(c)  When  an  action 
18  brought  upon  the  warranty,  the  plaintiff 
at  law  goes  upon  the  ground  of  future  dis- 
turbance, and  has  a  right  to  other  lands, 
or  as  much  money  as  will  replace  those 
from  which  he  was  evicted.  But,  on  a  bill 
in  equity,  it  is  like  the  action  for  money 
had  and  received;  and  the  complaint  is, 
that  the  vendor  has  had  the  purchase- 
Tooney  for  a  consideration  which  happened 
to  fail.  The  only  rule  which  can  be 
adopted,  is,  to  take  the  actual  damage, 
which  is  to  be  estimated  by  the  money  paid 
with  interest.  You  cannot  ascertain  the 
relative  value  of  parcels  composing  an 
entire  tract:  you  cannot  say  that  so  much 
money  was  paid  for  one  part  of  the  land, 
and  so  much  for  another.  In  the  case  of 
Calcraft  v.  Roebuck,  (d)  the  purchaser  came 
into  a  Court  of  Equity  to  be  relieved  on 
a.ccount  of  two  acres,  which  lay  in  the  cen- 
tre of  the  tract,  and  for  which  the  title 
t>roved  to  be  bad.  The  Chancellor  thought 
that  the  actual  value  with    interest   should 


(a)  Sa&rden*8  Law  of  Vendors,  201. 
<b)  Ibid. 

(c)  See  note«  next  paffe. 
<d)  1  Ves.  jun.  221. 


be  the  rule,  without  regarding  the  partic- 
ular situation  of  the  two  acres.  If  the 
land  was  really  lost  on  the  l^th  of  B*ebru- 
ary,  1785,  that  ought  to  be  the  period  at 
which  damages  should  be  ascertained.  If 
Nelson  wants  ulterior  damages,  he  must 
look  to  Beverley,  who  warranted  the  title. 
Matthews  only  sold  the  surveys  such  as  they 
were. 

Wickham,  in  reply.  The  only  question 
in  the  cause  respects  the  rate  of  compensa- 
tion ;  upon  which  very  little  need  be  said. 
As  to   the    objection,    that  Nelson   bought 

the  land  for  so  many  acres  more  or 
173      less,    the  law  has   been    long  *settled 

in  this  country,  upon  that  point,  in 
the  case  of  Quesnel  v.  Woodlief  and 
others.  (1)     Whenever     a     man     purchases 


(0  The  case  above  referred  to  was  decided  dur- 
Ing  the  period  of  Mr.  Washington's  Reporte,  but  was 
omitted  in  his  collection.  It  has  b^en  so  often  Inac- 
curately quoted  out  of  Court,  and  even  In  Court  has 
been  cited  under  such  different  appellations,  that  it 
is  believed  a  correct  statement  of  the  case,  from  the 
record,  will  be  acceptable  to  the  profession. 

QUSSmSL  V.  WOODIilBF,  RUFriN  AND  HABRI80N.* 

November  19, 1796. 
Order  Book,  No.  3,  p.  152,  M8. 

Woodlief,  one  of  the  appellees,  advertised  for 
sale,  the  tract  of  land  whereon  he  resided,  called 
Sion  Hill,  and  described  it  as  containing  about  800 
acres.  Quesnel  became  the  purchaser,  at  private 
sale,  and  agreed  tp  give  the  price  of  four  pounds 
per  acre,  estlmatinsr  the  tract  at  800  acres,  which 
amounted  to  the  sum  of  3,2001.  for  which  he  executed 
his  bonds  payable  at  several  different  periods.  The 
parties  had  been  some  time  In  treaty  for  the  land: 
Woodlief  representing  It  as  held  by  old  title-papers, 
and  reputed,  by  himself  as  well  as  former  proprie- 
tors, to  contain  at  least  800  acres,  and  Quesnel  be- 
lieving that  it  would  hold  out  that  quantity.  The 
land  was  not  re-surveyed  by  Woodlief.  either 
before  he  advertised  It,  or  sold  it  to  Quesnel.  After 
the  sale,  Woodlief  still  expressed  his  belief  that  the 
tract  contained  800  acres,  and  Quesnel  accepted  a 
deed  for  that  quantity  "more  or  less."  But,  In 
fact,  upon  an  actual  survey.  It  was  found  to  con- 
tain only  808  acrep,  1  rood,  and  18  poles.  Before  any 
survey  was  made,  Quesnel  gave  a  deed  of  trust 
upon  the  same  land  as  containing  800  acres,  (with- 
out any  qualification,)  to  Harrison  as  trustee,  for 
the  purpose  of  securing  a  balance  of  the  purchase- 
money,  part  to  Woodlief.  and  part  to  Ruffln,  to 
whom  some  of  the  bonds  of  Quesnel  had  been  as- 
signed. A  bill  was  exhibited  by  Quesnel  In  the 
Hlfirh  Court  of  Chancery  for  an  Injunction  to  Judg- 
ments obtained  on  some  of  the  said  bonds,  on  the 
ground  of  the  deficiency  in  the  quantity  of  the  land. 
a?he  Chancellor,  on  a  final  hearing-,  dismissed  the 
bill;  and  Quesnel  appealed  to  the  Supreme  Court  of 
Appeals,  where  the  following  decree  was  pro- 
nounced. 

"That  the  appellee  Woodlief,  not  having  surveyed 
the  tract  of  land  In  the  bill  mentioned  called  Slon 
Hill,  before  he  advertised  the  same  for  sale,  or  sold 
It  to  the  appellant,  but  that,  supposing  there  had 
been  an  old  survey  which  he  has  not  produced  or 
referred  to.  and  does  not  appear  In  the  proceedings 
in  this  cause,  under  which  the  land  had  been  long- 
held,  as  he  suggested,  by  the  former  proprietors  of 
the  said  land,  and  estimated  by  them  and  him  as 
containing  800  acres,  he  advertised  It  as  containing- 
about  that  quantity,  and  the  appellant  was  thereby 
induced  to  purchase  It.  expecting-  It  would  contain 
that  full  quantity,  and  the  appellee,  Woodlief.  hav- 
ing afterwards  asserted  his  belief  thereof,  occa- 
sioned the  appellant  to  accept  of  a  deed  for  the 
same  as  containing  800  acres  more  or  less;  and  It 
appearing  from  the  survey  made  by  Robert  Turn- 
bull,  and  returned  to  the  High  Court  of  Chancery, 
pursuant  to  an  order  of  the  said  Court  In  this  cause 
made  for  ascertaining  the  exact  quantity  of  land  In 
the  said  tract  called  Slon  Hill,  that  the  same  con- 
tains only  006  acres,  1  rood,  and  13  perches,  so  that 
both  parties  were  mistaken  In  the  quantity  and 
number  of  acres  contracted  for,  the  said  mistake 
ouffht  to  be  rectified  In  a  Court  of  Equity,  and  the 
appellant    allowed    a    deduction   from    the  price 


rrhls  case  is  reported  and  annotated  In  6  Call,  218. 
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land  for  ** more   or   less,"  he   is  entitled  to 
the   quantity    specified,    making  a   reason- 
able allowance  for  small  inaccuracies 

174  *in  the*  surveys,  and  the  variation  of 
instruments.     Whenever   a  man  sells 

land  in  that  manner,  he  holds  out  to  the 
purchaser  an  idea  that  he  has  title-deeds  for 
that  quaiitity. 

In  the  case  before  the  Court,  Matthews 
was  to  make  a  title  not  only  to  the  larger 
tract,  but  to  the  two  small  surveys,  sup- 
posed to  contain  200  acres.  All  that  I  con- 
tend for,  is,  that  Nelson  was  entitled  to  all 
the  land  contained  within  the  lines  of  the 
surveys,  and  has  a  right  to  compensation 
for  the  deficiency.     He  does  not  claim 

175  for   the  whole    deficiency    *less  than 
two  hundred  acres,    but  only  for  that, 

less  than  the  quantity  mentioned  in  the 
surveys.  If  a  man  sell  lands,  and  describe 
the  boundaries,  and  there  be  but  one  acre 
within  those  boundaries  from  which  the 
purchaser  is  evicted,  there  can  be  no  ques- 
tion but  he  is  entitled  to  compensation. 

It  is  supposed  by  Mr.  Call,  that,  because 
this  is  a  case  in  Chancery,  Nelson  is  not 
entitled  to  damages  as  if  it  were  before  a 
Court  of  Law.  Nelson,  having  a  just  cause 
of  action,  came  into  equity  to  be  relieved 
from  the  judgment  at  law,  and  the  Court 
will  not  compel  him  to  pay  the  money  until 
compensation  be  made  for  the  deficiency  in 
the  land.  Matthews  was  bound  at  law,  and 
we  are  as  much  entitled  to  compensation  in 
equity,  as  if  we  had  been  at  law. 

Wednesday,  March  30.  The  Judges  de- 
livered their  opinions. 

JUDGE  TUCKER.  Nelson,  who  was  at 
that  time  a  resident  of  Richmond,  pur- 
chased of  Matthews  a  tract  of  land  in 
Augusta  County,  said  by  him  to  contain  572 
acres,  which  he  held  by  deed ;  with  a  valu- 
able mill  and  other  improvements  thereon, 
together  with  two  surveys  adjoining  the 
former  tract,  the  quantity  not  known  at 
the  time  of  the  bargain,  but  supposed  to 
contain  about  200  acres.  A  deficiency  in 
all  three  of  these  tracts  being  suggested 
by  Nelson,  who  brought  a  bill  in  Chancery 
to  be  relieved  from  a  judgment  obtained 
on  one  of  the  bonds  given  by  him  for  the 
purchase-money,  the  Chancellor  directed  a 
survey ;  and  also  an  estimate  of  the  value 
of  the  two  small  surveys,  as  connected 
with,  and  as  an  appendage  to  the  larger 
tract  on  the  day  of  the  bargain,  and  also 
on  the  day  the  money  became  due  upon 
the  bond.  The  commissioners  made  a  spe- 
cial report,  by  which  it   appeared   that   the 


afirreed  by  him  to  be  (riven  for  tbe  said  land  for  the 
deficiency  tn  quantity,  that  deficiency  boing-  too 
great  for  a  purchaser  to  lose  under  an  agreement 
for  a  reputed  quantity,  notwithstanding  the  words 
"more  or  less."  inserted  in  the  deed,  which  should 
be  restricted  to  a  reasonable  or  usual  allowance  for 
small  errors  in  surveys,  and  for  variations  in  in- 
struments: the  value  of  the  deficiency  when  ascer- 
tained under  the  direction  and  to  the  satisfaction 
of  the  said  High  Court  of  Chancery,  to  be  deducted 
from  his  bonds  for  the  purchase-money  in  the 
hands  of  the  appellees,  Woodllef  and  Ruffln.  or 
either  of  them,  if  sufficient  to  satisfy  the  same,  and 
if  more  than  sufficient,  the  injunction  to  be  dissolved 
for  the  residue,  but  if  not  sufficient,  the  appellee 
Woodlief  to  be  decreed  to  refund  it  with  interest," 
^c. 

Decree  of  the  High  Court  of  Chancery  reversed, 
and  cause  remanded  to  the  said  Court  for  a  final 
decree,  according-  to  the  principles  of  this  decree.— 
Note  in  Original  Edition. 


larger   tract  contained   only  544  acres,  and 

that   the  conveyance  for  the    same    from 

R.    Lockhart  to  Sampson   and  George 

176  Matthews   *was    for   552  acres   only; 
that   one  of  the   small   surveys  for  44 

acres  was  entirely  lost ;  and  that  51  acres  of 
the  other  small  survey,  were  in  fact  com- 
prehended within  the  lines  of  the  large 
tract :  they  then  report  the  average  value  of 
each  parcel  on  the  days  before  mentioned ; 
together  with  their  opinion  as  to  the  rela- 
tive value  of  the  small  tracts  as  an  append- 
age to  the  large  one.  The  Chancellor  pro- 
nounced a  decree  that  Nelson  was  entitled 
to  a  discount  for  twenty  acres,  the  dif- 
ference between  the  quantity  expressed  in 
Lockart's  deed  to  Matthews,  and  in  that  of 
Matthews  to  Nelson ;  but  not  for  the  defi- 
ciency of  eight,  such  deficiency  not  being 
more  than  a  purchaser  in  gross  might  rea- 
sonably expect;  and  that  the  plaintiff  was 
further  entitled  to  a  discount  for  the  value 
of  the  44  acres,  and  51  acres  which  ought 
to  be  fixt  according  to  the  value  at  the 
time  of  the  contract,  and  not  at  any  subse- 
quent period.  And  according  to  their 
real,  and  not  their  relative  value;  with 
some  farther  discounts  not  contested  in 
this  Court. 

If  the  quantity  in  each  separate  tract 
had  been  exactly  that  which  the  parties 
supposed  at  the  time  of  the  contract,  and 
the  real  value  of  each  tract  respectively 
had  at  that  time  corresponded  with  the 
valuation  by  the  commissioners,  the  ap- 
pellant would  have  got  572  acres,  of  the 
value  6f  6  dollars  and  75  cents  each ;  44 
acres  of  the  value  of  4  dollars,  and  156 
acres,  of  the  value  of  2  dollars  and  25  cents 
each,  amounting  in  the  whole  to  4,388  dol- 
lars and  50  cents,  the  average  value  of 
which  would  be  5  dollars  and  68  cents  and 
nearly  one  half  a  cent ;  at  which  rate  I  con- 
ceive the  complainant  ought  to  be  allowed  a 
deduction  upon  115  acres,  the  quantity 
deficient,  and  with  this  amendment,  I 
think  the  decree  ought  to  be  affirmed,  in 
the  same  manner  as  was  done  in  the  case 
of  Pendleton  v.  Vandevier.  (a) 

It  may  not  he  amiss  to  add,  that  there 
appears  to  have  been  no  actual  specifica- 
tion made  at  the  time  of  the  contract,  of 
the  quality,  or  separate  value  of  these 
several  parcels  of  land,  by  the  seller  to 
the   buyer.     They    were   represented 

177  *as  adjoining   each  other,  and  Nelson 
probably    thought   the   quality  of  all 

three  the  same  in  general.  Upon  these 
grounds  I  think  the  average  value  of  the 
whole,  as  estimated  by  the  commissioners 
taken  together,  is  the  proper  rate  at  which 
the  allowance  for  the  deficiency  ought  to 
be  made;  that  deficiency  arising  in  part 
from  the  interlocking  of  the  smaller  tracts 
with  the  larger,  as  well  as  from  a  want  of 
quantity  within  the  actual  boundaries  of 
the  lands.  If  indeed  there  had  been  the 
full  quantity  of  the  land  in  each  tract,  and 
Nelson  had  been  evicted  of  a  part  of  it  by 
a  title  superior  to  that  of  Matthews,  the 
proper  estimate  of  his  damages  would 
have  been  according  to  the  actual  value  of 
the  land  recovered ;  for  then  it  might  have 
been  precisely  known :  but  it  is  impossible, 
in  the  present  case,  to   ascertain   the  value 

(a)  1  Wash.  880. 
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of  the  deficiency  in  quantity  otherwise 
than  by  reference  to  the  average  value  of 
the  whole. 

I  concur  also  in  thinking  the  Chancellor 
perfectly  right  in  fixing  the  value  of  the 
deficiency,  at  the  time  of  the  contract. 
Whereas,  if  the  money  had  been  paid,  and 
then  the  purchaser  had  been  evicted  by  a 
superior  title,  I  should  have  thought  the 
value  ought  to  have  been  fixed,  as  it  might 
have  been  at  the  time  of  the  eviction. 

JUDGE  ROANE.  The  decree  of  the 
Chancellor  is  right  so  far  as  it  considers 
the  actual  value  of  the  lost  land,  and  the 
time  uf  the  purchase,  as  affording  the 
proper  standard  for  estimating  the  compen- 
sation in  this  case.  If  the  question  of 
compensation  were  now  submitted  to  a 
Jury  on  an  issue  of  quantum  damnificatus, 
the' actual  value  would  alone  be  regarded, 
and  not  the  value  which  may  have  been 
set  upon  the  land  by  the  purchaser,  or  the 
price  he  agreed  to  give  for  it.  So  with 
respect  to  the  time,  the  date  of  the  pur- 
chase gives  the  rule :  the  loss  existed  from 
that  time,  and  the  value  of  that  loss  with 
interest  gives  the  true  measure  of  compen- 
sation ;  unless  indeed  there  were  such 
178  special  ^circumstances  in  the  case,  as 
would  make  it  proper  to  depart  from 
that  criterion. 

I  differ,  however,  from  the  Chancellor, 
in  supposing  that  the  average  value  of  the 
land  lost  in  the  several  tracts.,  taken  sepa- 
rately, gives  the  rule.  For  any  thing 
known  to  us,  the  lands  in  question, 
although  contained  in  three  tracts,  were 
considered  as  one  tract,  and  purchased  in 
£^ross.  This  is  the  more  probable,  be- 
cause, as  they  adjoin,  they  in  truth  do  form 
but  one  tract.  Their  being  held  by  sepa- 
rate rights  makes  no  difference.  I  cannot 
differ  this  case,  then,  from  the  general 
case  of  the  purchase  of  a  tract  of  land,  in 
which  a  deficiency  is  found  to  exist,  and  in 
which  the  average  value  of  the  whole  tract 
gives  the  rule. 

There  may  be  circumstances  in  which 
this  general  rule  ought  to  be  departed 
from,  and  in  which  the  loss  ought  to 
be  considered  in  a  relative  point  of 
view.  This  (in  the  opinion  of  the  com- 
missioners) is  one  of  those  cases ;  but  from 
the  plaintiff's  own  shewing  it  is  not  such  a 
case.  He  does  not  state  that  the  lost  land, 
now  in  question,  formed  a  particular  in- 
ducement with  him  to  make  the  purchase ; 
on  the  contrary,  he  says,  *'that  he  had 
never  viewed  the  land,  but  relied  on  the 
information  of  Matthew  as  to  quantity  and 
boundaries."  He  does  not  even  say  that 
he  asked  or  received  any  information  as  to 
quality  and  description.  Not  having  asked 
this,  he  submits,  in  case  of  deficiency,  to 
stand  upon  the  general  ground.  That 
ground  is  a  safe  one,  in  as  much  as  it 
gives  the  average  value  of  an  article  pur- 
chased in  gross;  whereas,  when  we  in- 
quire into  the  relative  value,  we  enter  into 
a  very  extensive  field,  where  much  is  left 
to  opinion,  and  in  which  there  are  no  cer- 
tain data  to  go  by.  I  am  far  from  saying, 
however,  that  that  standard  is  in  no  in- 
stance to  be  resorted  to.  I  only  say,  that, 
in  this  case,  I  see  no  reason  to  depart  from 
the   general   principle.     I  am   therefore   of 


opinion   to  reform  the   decree  by  resorting 
to  the  average  value   per  acre  of  the  whole 
land   purchased,    and    to  affirm  it    for    the 
residue. 

179  *JUDGE  FIvEMING.     Two   impor- 
tant  questions   seem   to  arise   in  this 

case :  1st.  Whether  the  compensation  to  be 
made  for  the  deficiency  in  the  quantity  of 
land,  be  according  to  the  value  in  the  year 
1785,  when  the  contract  was  made,  or  ac- 
cording to  the  value  in  the  year  1798, 
when  the  commissioners  made  their  first 
estimate:  and,  2dly.  Whether  such  com- 
pensation be  according  to  the  real  or  rela- 
tive value  of  the  lands  lost  to  the 
purchaser? 

With  respect  to  the  first  point,  I  have  no 
difficulty  in  saying,  that  I  think  it  ought 
to  be  according  to  the  value  in  February, 
1785,  the  time  of  the  original  contract,  and 
not  at  any  subsequent  day;  because  the 
compensation  ought  to  be  in  proportion  to 
the  price  given  for  the  land. 

The  second  point  seems  to  be  at^tended 
with  more  difficulty,  and  I  was  at  first  in- 
clined to  think  that  there  ought  to  be  a 
liberal  allowance  for  the  44  acres  of  tim- 
bered land  adjoining  the  large  tract,  on 
the  north-west,  stated  by  the  commissioners 
on  their  first  view,  to  have  been  worth  four 
dollars  per  acre  in  the  month  of  February, 
1785,  (the  time  of  the  contract,)  and  which 
was  totally  lost  to  the  purchaser;  but,  on 
conferring  with  the  other  Judges,  and  on 
more  mature  reflection  on  the  subject, — it 
appearing  from  the  record  that  the  appel- 
lant contracted  for  772  acres,  in  the  whole, 
for  the  gross  sum  of  2,0001.  without  notice- 
ing  any  improvements  on  the  old  tract,  or 
any  peculiar  advantage  to  be  derived  from 
any  particular  part  of  the  purchase ;  and 
it  not  appearing  that  the  44  acres  of  tim- 
bered land  was  any  inducement  to  the  con- 
tract ;  of  which  it  is  probable  Nelson  was 
totally  ignorant  at  the  time,  as  the  contract 
was  made  in  Richmond ;  the  most  equita- 
ble way  of  doing  justice  between  the  par- 
ties seems  to  be  to  average  the  deficiency 
of  115  acres,  at  5  dollars  and  68  cents  per 
acre,  being  the  average  value  per  acre  of 
the  whole  land  contracted  for;  which  will 
give  1  dollar  and  68  cents  per  acre  for  the 
44  acres,  and  3  dollars  and  43  cents  per 
acre  for  the  71  acres  deficient  in  the  survey 
adjoining  the  old  tract  on  the  south- 
east, more   than   they   are   stated   by 

180  the  'commissioners  in   their   first  re- 
port to  have  been  worth  in  February, 

1785;  making  in  the  whole  an  allowance 
for  deficiency,  of  the  sum  of  648  dollars  and 
7  cents,  which  is  203  dollars  63  cents  more 
than  was  allowed  by  the  decree;  and  with 
interest  at  5  per  cent,  per  annum  to  the  first 
of  April,  amounts  to  402  dollars  18  cents.  I 
am  of  opinion  that  the  decree  ought  to  be 
reversed,  so  far  as  it  respects  the  compen- 
sation for  the  deficiency  in  the  land  con- 
tracted for,  and  reformed  according  to  the 
principles  of  the  decree  which  has  been 
agreed  upon  in  conference. 

The  following  was  entered  as  the  decree 
of  the  Court : 

**This  day  came  the  parties  by  their 
counsel,  and  the  Court  having  maturely 
considered  the  transcript  of  the  record  of 
the  decree  aforesaid,  and  the  arguments  of 
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counsel,  ia  of  opiaion,  that  the  said  decree 
is  erroneous  in  this,  that  it  allows  only  the 
sum  of  four  hundred  and  forty-four  dollars 
and  forty-four  cents,  with  interest  thereon 
from  the  first  day  of  October,  1788,  as  a 
compensation  for  the  deficiency  of  one 
hundred  and  fifteen  acres  in  the  land  con- 
tracted for  by  and  between  the  said  parties 
on  the  eleventh  day  of  February,  1785,  but 
that  there  is  no  other  error  in  the  said  decree. 
Therefore  it  is  decreed  and  ordered,  that 
so  much  thereof  as  is  above  stated  to  be 
erroneous  be  reversed  and  annulled,  and  that 
the  residue  thereof  be  affirmed,  and  that 
the  appellees  pay  to  the  appellant  his  costs 
by  him  expended  in  the  prosecution  of  his 
appeal  aforesaid  here.  And  this  Court  pro- 
ceeding to  make  such  decree  in  lieu  of  that 
part  of  the  decree  aforesaid  before  reversed, 
as  the  said  Court  of  Chancery  should  have 
pronounced.  It  is  adjudged,  and  ordered, 
and  decreed,  that  the  injunction  obtained 
by  the  appellant  to  stay  execution  of  a 
judgment  recovered  against  him  by  the 
appellee  Matthews  in  the  District  Court 
holden  at  Staunton,  be  made  perpetual  for 
six  hundred  and  forty-eight  dollars 
181  and  seven  cents,  *being  the  compen- 
sation for  the  deficiency  of  one  hun 
dred  and  fifteen  acres  in  the  land  contracted 
for  by  the  said  appellant  with  the  said 
appellee  Matthews,  at  five  dollars  and 
sixty-eight  cents  per  acre,  being  the  aver- 
age value  of  the  whole  seven  hundred  and 
seventy-two  acres  contracted  for  by  and  be 
tween  the  said  parties ;  and  also  for  interest 
on  the  same  at  the  rate  of  five  per  centum 
per  annum,  from  the  first  day  of  October, 
1788,  the  time  when  the  appellant's  bond 
on  which  the  judgment  has  been  obtained, 
became  due." 


The  Commonwealth  v.  Hewitt. 
Tbarsday,  March  24, 1806. 

Writ  of  Venditioni  Exponas— Statute— Prospective  In 

Effect.*— Tbe  act  of  the  I9th  of  Jan,  1802,  (Rev. 
Code.  vol.  1,  c.  295,  p.  485.)  which  authorises  Clerks 
of  Courts  to  Issue  writs  of  venditioni  exponas  in 
certain  cases,  is  prospective  only,  in  its  operation, 
and  consequently  does  not  extend  to  cases  exist- 
ins:  before  it  was  passed. 

Executions— Motion  to  Quash— Notice— Appeal.— A 
party  may,  without  any  previous  notice,  move  the 
Court  to  direct  an  execution  to  be  Issued,  (where 
the  Clerk  refuses  to  issue  one,)  or  to  quash  an  ex- 
ecution: and  it  will  be  so  far  considered  a  cause 
dependlns:,  that  either  party  may  appeal  from  the 
decision  of  the  Court  on  such  motloa. 

Statute-Remedial  — Retrospective  Bffect.t— How  a 
remedial  act  of  Assembly  may  operate  retrospec- 
tively. 

This  was  an  ex  parte  motion  made  in  the 
General  Court,  on  the  15th  of  June,  1803, 
by  the  Attorney-General  in  behalf  of  the 
Commonwealth,  to  direct  the  Clerk  to  issue 
a  venditioni  exponas  to  the  present  sheriff 
of  Stafford;  the  object  of  which  was,  to 
command  him  to  expose  to  sale  the  land  of 
Hewitt,  which  had  been  taken  in  execution 


•statutes— Retrospective  Effect— See,  on  this  ques- 
tion, the  principal  case  cited  In/oot-noU  to  Elliott  v. 
Lyell.  3Call2(58:  Day  v.  Pickett,  4  Munf.  \0d;  foot- 
note  to  Price  v.  Harrison,  81  Gratt.  114:  State  v. 
Mines.  38  W.  Va.  134,  18  S.  E.  Rep.  473. 

tSame- Remedial— Retrospective  Effect.— The  act  of 
lesrislature  of  West  Virginia,  passed  February  14, 
1866.  in  relation  to  the  oaths  of  attorneys  at  law, 
being:  a  retnedial  act  is  not  unconstitutional  because 
of  its  retrospective  operation.  Ex  parte  Hunter,  2 
W.  Va.  175.  citing  Com.  v.  NewUt,  2  Hen.  dt  M.  181. 


by  William  Philips,  a  former  sheriff,  now 
deceased,  and  who  had  returned  on  several 
executions,  *'no  sale  for  want  of  bidders.'* 
No  notice  of  this  motion  appears  to  have 
been  given  to  any  person. 

Hewitt  had  been  a  former  sheriff,  of 
Stafford  County,  and  became  indebted  to 
the  commonwealth  for  a  balance  of  the  rev- 
enue of  1791,  for  which  judgment  was 
rendered  in  the  General  Court.  Between  the 
7th  of  February,  1793,  and  the  30th  of 
June,  1797,  several  executions  bad  issued 
in  behalf  of  the  Commonwealth  against 
the  lands  and  tenements,  goods  and  chat- 
tels, of  Hewitt,  which  executions  came 
into  the  hands  of  William  Philips,  a  succeed- 
ing sheriff.  Philips  returned  on  one  of 
them,  that  he  had  levied  it  on  certain  lauds 
and  slaves,    which  were   not  sold   for 

182  *want  of  bidders.  Upon  a  venditioni 
exponas  issued  thereupon,  accom- 
panied by  an  order  of  the  executive  to  re- 
move the  property,  he  returned  that  he  had 
made  part  of  the  debt  by  the  sale  of  the 
goods  and  chattels.  Other  writs  of  vendi- 
tioni exponas  then  issued,  commanding 
him  to  make  sale  of  the  lands ;  but  upon 
each  of  them,  there  was  the  same  return, 
of  "no  sale  for  want  of  bidders."  Before 
a  sale  of  any  of  the  lands  of  Hewitt  was 
effected,  Philips  died. 

On  the  19th  of  January,  1802, (a)  an  act 
passed,  prescribing  the  mode  in  which 
property,  taken  in  execution  by  a  sheriff, 
and  remaining  unsold  in  his  hands  at  the 
time  of  his  death,  shall  be  disposed  of  by 
his  successor.  After  the  passage  of  this 
act,  on  the  27th  of  January,  1803,  another 
writ  of  venditioni  exponas  issued  to  the 
**sheriff  of  Stafford,"  which  came  into  the 
hands  of  B.  Ficklin,  the  then  sheriff,  who 
returned,  **That  by  virtue  of  the  writ  he 
had  advertised  the  lands  and  tenements 
therein  mentioned  for  sale  on  the  4th  of 
June,  1803,  at  which  time  and  place,  Eliza- 
beth Philips,  executrix  of  William  Philips 
deceased,  met  the  sheriff,  and  delivered  all 
the  right  she  might  have  in  and  unto  the 
said  lands  and  tenements,  which  the  said 
sheriff  offered  for  sale,  but  no  sale  for 
want  of  bidders." 

A  doubt  having  been  suggested  whether 
the  act  of  the  19th  of  January,  1802,  had  a 
retrospective  operation  so  as  to  embrace 
cases  happening  before  the  passage  of  the 
law,  and  consequently  whether  the  last 
writ  of  venditioni  exponas  which  came  into 
the  hands  of  Ficklin,  with  the  proceedings 
thereon  were  warranted  by  law,  the  present 
motion  was  made.  The  General  Court,  in- 
stead of  directing  the  clerk  to  issue  another 
writ  of  venditioni  exponas,  overruled  the 
motion,  and  quashed  the  former  writ, 
which  had  issued  the  27th  of  January,  1803, 
with  the  return  thereon.  From  this  deci- 
sion the  Attorney -General  prayed  an  appeal, 
on  behalf  of  the  Commonwealth,  to  this 
Court.  Whereupon  the  several  executions 
against  Hewitt  were  ordered  to  be  made  a 
part  of  the  record,  and  to  be  certified  as 
the  only  evidence  offered  to  the  Court  on 
the  trial  of  the  said  motion. 

183  *The    Attorney-General,     for    the 
Commonwealth,    contended    that   the 

act  of  the    19th  of    January,    1802,  was  in- 


(a)  See  Rev.  Code,  vol.  1,  c  296.  p.  42S. 
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tended  to  embrace  all  cases  of  executions, 
as  well  past  as  future.  The  language  of 
the  law  is  sufficiently  comprehensive,  and 
the  mischief  to  be  remedied,  exists,  as  f uUj 
in  the  one  case  as  in  the  other.  The  act, 
alter  reciting  in  the  preamble,  that  doubts 
existed  whether  on  the  death  of  a  sheriff 
who  may  have  taken  property  under  execu- 
tion, which  may  remain  unsold  at  the  time 
of  his  death,  there  was  any  mode  to  com- 
pel a  sale  of  such  property,  goes  on  to 
declare,  that  in  all  cases  in  which  a  sheriff, 
or  other  officer,  taking  property  under  exe- 
cution, shall  die  before  he  sells  it,  the  clerk 
of  the  Court  shall  issue  a  venditioni  exponas 
to  the  sheriff  of  the  County,  in  which  the 
property  was  taken  under  execution,  &c.  In 
this  case  the  sheriff  did  die,  because  it  ap- 
pears that  his  executrix  attended  on  the 
premises  and  gave    possession  of  the  land. 

It  is  admitted  that  the  original  execution 
issued  before  the  passing  of  this  act.  But 
the  preamble  of  the  act,  and  the  mischiefs 
which  the  Legislature  intended  to  remedy, 
clearly  point  out  its  application  to  all  cases 
of  executions.  On  the  construction  of  stat- 
utes, the  Attornev-General  referred  to  6 
Bac.  Abr.  Gwil.  edit.  584.  Tit.  statute  Let. 
(I)  No.  5. 

Randolph,  on  the  other  side.  It  is  ad 
mitted  that  the  first  venditioni  exponas 
was  awarded  in  1793,  and  at  this  time  there 
was  no  act  of  Assembly  containing  provi- 
sions similar  to  those  to  be  found  in  the 
act  of  1802.  It  is  a  question  of  no  small 
importance,  whether  a  person  entitled  to 
executions  under  former  laws  must  take 
the  steps  authorized  by  the  laws  in  being  at 
the  time,  or  whether  he  may  avail  himself 
of  a  statute  subsequently  passed.  There 
never  was  a  rule  in  construing  statutes 
which  says,  that  an  act  intended  to  be  pro- 
spective will  enable  a  party  to  go  back  so 
many  years  in  applying  it  to  pre-exist- 
ing cases.  This  act,  indeed,  says 
** whereas  doubts  exist,"  Ac.  but  if 
184  *the  Court  shall  be  of  opinion  that 
there  was  no  doubt,  and  that  there 
was  no  remedy  at  common  law,  then  there 
is  an  end  of  the  question.  Can  it  be  be- 
lieved that  the  Legislature  supposed  that  a 
venditioni  exponas,  which  had  issued  more 
than  nine  years  before  the  passing  of  the 
act,  remained  at  that  time  unsatisfied? 
Bat  it  may  well  be  doubted  whether  Hewitt 
was  so  far  a  party  before  the  General 
Court  as  to  justify  the  appeal  on  behalf  of 
the  Commonwealth. 

The  Attorney-General,  in  r^ply.  The 
principle,  relating  to  retrospective  laws, 
does  not  apply  to  the  case  before  the  Court. 
Where  no  existing  right  is  violated,  and 
only  a  new  remedy  given,  or  different  di- 
rections to  the  officers  of  Court,  the  daw 
oaght  to  have  an  immediate  operation. 

Wednesday,  March  30.  The  Judges  deliv- 
ered their  opinions. 

JUDGE  TUCKKR.  This  was  a  motion 
made  in  the  General  Court,  in  behalf  of  the 
Commonwealth,  to  direct  the  clerk  to  issue 
a  venditioni  exponas  to  the  present  sheriff 
of  Stafford ;  the  object  of  which  was  to 
command  him  to  expose  to  sale  the  lands  of 
Hewitt,  which  had  been  taken  in  execution 
by  William  Philips,  a  former  sheriff  now 
deceased,  on  which    execution.  Philips  had 


made  a  return,  **no  sale  for  want  of  bid- 
ders.*' After  which,  to  wit,  in  January, 
1803,  another  writ  of  venditioni  exponas  had 
issued,  directed  to  the  sheriff,  of  Stafford, 
upon  which  Ficklin,  the  then  high  sheriff 
made  a  return,  ^^that  he  advertised  the 
lands  and  tenements  therein  named  for 
sale,  and  that  Elizabeth  Philips,  execu- 
trix of  William  Philips  deceased,  late  sher- 
iff, at  the  time  and  place  met  the  sheriff 
and  delivered  all  the  right  she  might  have 
unto  the  said  lands  and  tenements,  which 
he  offered  for  sale,  and  there  was  no  sale 
for  want  of  bidders." 
This  motion  was  founded  upon  the  act  of 
1801,  c.  12,  directing  the  mode  in  which 

185  property    under    execution,    *and    in 
possession  of   a  sheriff  at  the  time  of 

his  death  shall  be  sold.  It  was  contended 
that  this  act  did  not  apply  to  cases  existing 
before  the  act;  without  deciding  upon  that 
point,  I  was  inclined  to  think,  that  if  lands 
be  comprehended  under  the  word  property, 
the  delivery  thereof  by  the  executrix  of  the 
late  sheriff,  to  the  succeeding  sheriff,  who 
proceeded  to  offer  it  for  sale,  removed  all 
objections  upon  that  ground;  since  the 
only  controversy  that  could  arise  upon  the 
operation  of  the  law,  must  have  been  be- 
tween those  parties.  I  should  therefore, 
probably,  have  thought  the  objection  not 
sustainable  upon  that  ground  only. 

But  I  doubt  whether  this  case  is  brought 
properly  before  the  Court;  it  was  an  ex 
parte  motion,  not,  as  I  conceive,  against 
Hewitt ;  nor  docs  he  appear  to  have  con- 
tested it ;  I  doubt  therefore,  whether  it  was 
competent  for  the  Attorney -General  to 
appeal  from  the  decision  of  the  General 
Court  upon  that  motion — or  if  he  could, 
whether  Hewitt  can  be  considered  as  a  party 
opposing  it,  and  liable  for  costs.— And  as  I 
entertain  these  doubts,  upon  both  points,  I 
submit  to  the  opinion  of  the  other  members 
of  the  Court. 

JUDGE  ROANE.  As  to  the  objection 
suggested  during  the  argument,  and  now 
doubted  upon,  by  the  Judge  who  preceded 
me,  that  there  are  not  proper  parties  to  jus- 
tify the  appeal  in  the  present  case,  I  think 
there  is  nothing  in  it.  There  was  a 
controversy  depending  between  the  Com- 
monwealth and  Hewitt,  which  must  be  con- 
sidered as  depending,  until  consummated  by 
means  of  the  execution.  This  principle  is 
avowed  in  Hendricks,  &c.  v.  Dundass(a) 
and  has  been  acted  upon  in  various  other 
cases.  In  that  case  an  execution  and  replevy 
bond  was  quashed  on  the  motion  of  the 
plaintiff,  of  which  motion  no  notice  is 
shewn  to  have  been  given  to  the  defendant ; 
and  in  the  same  case(b)  another  execution 
between  the  same  parties  had  been  previ- 
ously quashed  on  the  motion  of  the  defend- 
ant. It  would  seem  to  follow  that  an 
equal    right     exists    to    procure    the 

186  emanation  *of    an  execution    by    the 
order  of  the    Court,    where  the  Clerk 

refuses  to  issue  it,  (and  that  without 
notice,)  as  to  set  aside  one  already  is- 
sued ;  and  that  an  erroneous  opinion  of  the 
Court  in  such  case  might  be  carried  to  a 
superior  Court  by  appeal. 

(a)  awash.  64. 

(b)  1  Wash.  93. 
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Ab  to  the  merits  of  the  case,  it  is  said  that 
the  act  of  1801,  affects  merely  the  remedy 
and  not  the  rights  of  the  parties ;  and  that 
it  has  often  been  decided  here,  that  the 
Legislature  maj  act  retrospectively  in  the 
case  of  remedies.  If  this  be  admitted  it 
proves  nothing  in  the  present  case,  unless 
it  be  turther  shewn  that  the  Legislature 
has  in  fact  done  so.  It  must  be  confessed, 
however,  that  the  boundary  line  in  relation 
to  this  subject  cannot  easily  be  drawn;  and 
it  is  also  well  known,  that  this  point  has 
not  been  so  far  settled  by  this  Court  with- 
out considerable  controversy,  and  encoun- 
tering much  strength  of  argument.  We 
must  consider  that  the  Legislature  were  ap- 
prised ot  the  just  objections  which  exist 
in  the  case ;  and,  in  forming  a  construc- 
tion in  a  doubtful  case,  this  circumstance 
will  have  its  due  weight. 

It  is  argued  in  the  present  case,  that  an 
intention  to  embrace  past  cases  is  inferrable 
from  the  doubts  stated  in  the  preamble  of 
the  act,  which  are  admitted  to  relate  to 
cases  of  property  already  taken  in  execu- 
tion ;  and  it  is  said  to  be  the  general  con- 
struction that  the  remedy  provided  by  an 
enacting  clause,  is  to  be  co-extensive  with 
the  evil  it  professes  to  remedy.  While  this 
general  position  is  admitted,  it  is  believed 
that  a  preamble  cannot  extend  or  restrain 
the  operation  of  the  enacting  clause,  when 
its  meaning  is  expressed  in  clear  and  un- 
ambiguous terms. (a)  This  I  take  to  be  the 
case  in  the  present  instance. 

The  act  in  question  was  passed  the  19th 
of  January,  1802,  and  commenced  in  force, 
from  and  after  the  passing  thereof.  This 
circumstance  alone  (although  it  applies  to 
most  statutes,  and  is,  in  truth,  only  a  reiter- 
ation of  the  general  principle  that  laws,  in 
their  nature,  are  only  prospective)  would 
go  a  good  way  to  repel  a  retrospective 
187  construction.  *If  the  clause  in  the  act 
relating  to  its  commencement  was  in- 
corporated into  the  enacting  clause  in  ques- 
tion, but  little  doubt  could  exist  on  the  sub- 
ject, and  I  will  consider  it  as  if  it  were  so 
incorporated;  that  clause  would  then  run 
thus:  **Be  it  enacted,  that  from  and  after 
the  passing  of  this  act,  in  all  cases  in 
which  a  sheriff,  or  other  officer,  taking 
property  in  execution  shall  die,  it  shall  be 
lawful,*'  &c.  It  certainly  can  make  no  dif- 
ference in  what  part  of  the  statute  the  clause 
prescribing  its  commencement  is  to  be 
found ;  and  this  clause  is  to  be  considered 
as  if  it  were  set  out  and  repeated  in  every 
distinct  section  of  the  act. — Therefore,  upon 
this  foundation ;  upon  that  of  the  general 
nature  of  acts,  in  relation  as  well  to  reme- 
dies as  rights,  which  are  prospective  only ; 
and  upon  the  very  words  of  this  enacting 
clause,  which  are  more  properly  future  than 
past,  I  am  of  opinion  that  it  only  extends 
to  future  cases.  The  language  of  the  pre- 
amble is  too  weak  to  resist  the  effect  of  these 
combined  considerations:  The  attention 
of  the  Legislature,  it  would  seem,  was  called 
to  this  subject,  by  doubts  respecting  past 
cases ;  but  when  it  came  to  enact  upon  the 
subject,  it  confined  its  provisions  to  future 
cases.  It  was  probably  sensible  of  the  ob- 
jections which  exist   against    retrospective 


(a)  6  Bac.  Abr.  6wll.  ed.  88d«  887,  and  the  cases 
there  cited. 


laws,  and  therefore  was  unwilling  to  depart 
from  the  general  principle,  even  in  relation 
to  this  remedy,  as  far  as  we  can  judge  from 
the  act  itself.  The  words  of  the  enacting 
clause  do  not  admit  of  any  doubt  or  ambi- 
guity to  justify  an  enlarged  construction, 
by  reason  of  the  language  of  the  preamble. 
It  is  here  to  be  remarked,  that  in  the  cases 
in  general,  in  which  the  effect  of  the  enact- 
ing clause  has  been  enlarged  or  restrained 
by  the  preamble,  the  construction  related 
not  to  this  question  of  prospective,  or  ret- 
rospective operation :  But,  taking  the  pro- 
spective doctrine  as  admitted,  those  cases 
related  merely  to  the  questions  upon  the 
subject  matter  of  which  the  Legislature 
were  acting.  In  those  cases,  therefore,  one 
part  of  a  statute  was  merely  construed  by 
reference  to  another,  by  taking  a  gen- 

188  cral  view  of  the  whole  act :  but  *there 
was  no  great  principle  in  those  cases, 

as  in  this,  turning  the  scale  in  favour  of 
the  enacting  clause;  the  principle  I  now 
mean  results,  (as  is  before  said,)  both  from 
the  general  nature  of  laws,  and  the  partic- 
ular time  assumed  by  the  act  itself  for  the 
commencement  of  its  operation.  Even  this 
principle  may  be  overrulcid  in  relation  to 
remedies,  by  the  clear  and  expressed  inten- 
tion of  the  Legislature ;  but  in  a  case  of 
doubt  or  ambiguity  it  must  prevail. 

I  am  of  opinion  that  the  judgment  be 
affirmed. 

JUDGE  FLEMING.  It  appears  to  me 
that  the  act  passed  the  19th  of  January, 
1802,  under  which  the  motion  for  a  vendi- 
tioni exponas,  now  the  subject  of  discus- 
sion, was  made,  had  a  prospective  and  not  a 
retrospective  operation;  construing  it  in  the 
same  manner  as  if  the  last  clause,  respecting 
the  time  of  its  commencement  had  stood  in 
the  forepart  of  the  first  enacting  clause;  as 
has  been  noticed  by  the  Judge  who  last  gave 
his  opinion. 

Under  that  act  the  venditioni  exponas  of 
the  27th  of  January,  1803,  also  issued :  which 
was  by  the  general  Court  quashed  at  the 
time  the  one  now  before  us  was  moved  for; 
on  the  ground,  I  suppose,  (though  the  reason 
is  not  stated  in  the  record, )  that  the  act 
under  which  it  issued,  had  no  retrospective 
operation. 

That  opinion  appears  to  me  correct,  and 
ought  to  affirmed. 

By  the  whole  Court,  (absent  JUDGE 
LYONS,  )the  judgment  of  the  General  Court 
affirmed.  

189  »Crawford  v.  M' Donald. 

Thursday.  March  84,  1806. 

AMiffnnent  without  Recoarae- Liability  of  Assignor* 

—An  agreement  for  the  conveyance  of  certain 
lands  was  assigned  "without  recourse."  accom- 
panied by  a  delivery  of  a  paper  purporting  to  be  a 
grant,  together  with  certificates  as  to  the  quality 
and  goodness  of  the  title:  these  papers  proved  to 
be  forgeries:  but  the  assignor  was  held  not  to  be 
liable,  there  being  no  proof  of  fraud,  or  of  knowl- 
edge of  fraud,  on  his  part. 

On  an  appeal  from  a  decree  of  the  Supe- 
rior Court  of  Chancery  for  the  Staunton 
District,  dismissing  a  bill  filed  by  the  ap- 
pellant against  the  appellee. 


*See  monographic  note  on  "Assignments"  ap- 
pended to  Ragsdale  v.  Hagy,  9  Qratt  409.  Tbe 
principal  case  is  cited  in  Ober  v.  Goodridge,  S7 
Qratt.  890. 
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On  the  15th  of  March,  1797,  one  Joseph 
Tribble  entered  into  an  agreement,  under 
seal,  with  the  appellee  M'Donald,  whereby, 
in  consideration  of  200  dollars  paid  him,  he 
acknowledged  to  have  bargained  and  sold 
to  the  said  M'Donald  one  moiety  of  a  tract 
of  military  land,  in  Kentucky,  containing 
800  acres,  and  agreed  to  convey  to  him  the 
other  moiety  at  his  election  within  two 
years,  on  his  paying  the  like  sum.  At  the 
same  time  Tribble  delivered  to  him  a  writ- 
ing purporting  to  be  a  grant  of  the  land, 
from  the  proper  authority  to  a  certain  Jo- 
seph Brock,  together  with  certificates  as  to 
its  quality  and  the  goodness  of  the  title. 

On  the  3d  of  April,  1798,  M'Donald,  in 
consideration  of  400  dollars,  assigned  his 
interest  in  the  aforesaid  agreement  to  Craw- 
ford, in  the  following  words  indorsed 
thereon:  **I  assign  the  within  obligation, 
with  the  benefits  arising  therefrom,  to  the 
Rev.  Edward  Crawford,  of  Washington 
County  and  State  of  Virginia,  being  for 
value  received,  without  recourse.  Witness 
my  hand  and  seal,  this  third  day  of  April, 
one  thousand  seven  hundred  and  ninety - 
eight.  John  M'Donald.*'  (Seal.) 

Two  penal  bills,  for  200  dollars  each,  were 
executed  by  Crawford  to  M'Donald,  as  the 
price  agreed  to  be  paid  him. 

Judgment  having  been  obtained  on  one  of 
those  bills,  Crawford  filed  his  bill,  praying 
an  injunction ;  alleging  that  the  grant  for 
the  land  was  forged,  as  well  as  the  certifi- 
cates in  relation  thereto ;  stating  that  he 
had  reason  to  suspect  that  M'Donald  was 
apprised  of  the  fraud  at  the  time  of  the 
agreement;  and  suggesting,  though 
190  not  very  distinctly,  *that  he  was 
bound  beyond  the  terms  of  the  writ- 
ing between  them. 

The  defendant,  M*Donald,  in  his  answer, 
denying  all  fraud,  or  knowledge  of  fraud 
on  liis  part,  at  the  time  of  the  agreement, 
stated  that  the  proposition  to  purchase  came 
from  Crawford  himself,  who,  after  having 
examined  all  of  the  papers,  was  perfectly 
satisfied  as  to  the  goodness  of  the  title,  ex- 
pressed a  wish  to  take  the  bargain  **off  his 
hands,"  and  manifested  great  solicitude  to 
become  the  owner  of  the  land.  He  further 
stated,  that  it  was  expressly  agreed  between 
them,  that  he  was  not  to  be  liable  in  any 
event;  that  Crawford  was  to  take  the  papers 
as  he  saw  them,  and  that  the  words  **  with- 
out recourse"  were  introduced  into  the 
assignment  to  exonerate  him  from  all  re- 
sponsibility. 

Several  depositions  were  taken  on  both 
sides.  The  grant  with  the  certificates  an- 
nexed were  clearly  proved  to  have  been  for- 
geries: but  there  was  no  evidence  that 
M'Donald  knew  or  suspected  any  fraud ;  nor 
did  it  appear  that  he  was  to  be  liable  in 
any  event.  On  the  contrary,  some  of  the 
witnesses  proved  it  to  have  been  the  under- 
standing of  the  parties  that  the  words 
**  without  recourse"  in  the  assignment,  were 
sufficient  to  release  M'Donald  from  any 
future  claim  in  consequence  of  it,  and  pre- 
vented the  necessity  of  a  special  agreement 
in  writing  to  that  effect,  as  was  desired  by 
him. 

The  Chancellor,  on  a  hearing,  dismissed 
the  bill;  and  Crawford  appealed  to  this 
Court. 


Call,  for  the  appellant.  The  only  ques- 
tion arising  in  this  case,  is,  what  is  the 
effect  of  the  words  '* without  recourse,"  in 
the  assignment  on  the  title-papers? 

The  papers  are  proved  to  have  been 
forgeries ;  and  the  inquiry  is,  whether  those 
words  are  to  be  so  understood,  that  Craw> 
ford  was  to  take  the  land  running  the  risk 
of  prior  titles,  or  whether  he  was  to  guar- 
antee the  validity  of  the  papers. 

191  *Wickham,    for   the   appellee.     Ad- 
mitting the  case    to   rest   on  the  sole 

question  on  which  Mr.  Call  has  placed  it, 
the  appellee  is  entitled  to  succeed.  But  if 
a  doubt  exist  on  that  point,  there  is  another 
clearly  for  him. 

Under  the  agreement,  M'Donald  was  en- 
titled to  a  conveyance  for  one  half  the  land 
immediately,  and  to  the  other  half,  at  his 
election,  by  paying  a  stipulated  sum  within 
a  certain  period.  It  turned  out,  however, 
that  the  grant  was  forged.  If  Tribble 
were  a  party  to  the  fraud,  he  was  clearly 
liable  to  M'Donald:  if  not,  M'Donald 
was  entitled  to  an  action,  because  Tribble 
had  undertaken  to  convey  land  to  which 
he  had  no  title.  M'Donald  having  this 
agreement,  assigned  it  to  Crawford.  Let 
us  suppose  that  the  words  *' without  re- 
course," had  not  been  inserted  in  the  as- 
signment; M'Donald  would  not  have  been 
liable  in  the  first  instance.  What  would 
have  been  the  extent  of  his  liability?  Not 
to  make  good  the  land ;  but  such  damages  as 
might  have  been  recovered  of  Tribble,  if 
he  were  unable  to  pay. 

Call,  in  reply.  The  difference  is  this: 
Crawford  meant  to  buy  Kentucky  land,  and 
not  a  bond  for  damages.  All  that  he  meant 
was  to  take  upon  himself  the  risk  nf  prior 
claims. 

When  a  bond  is  assigned  ^*  without  re- ' 
course,"  all  that  is  understood  by  it,  is, 
that  the  assignor  means  to  be  exempt  from 
all  recourse,  if  the  obligor  prove  insuffi- 
cient; but  it  the  bond  be  forged,  he  would 
be  liable,  because  money  had  been  paid  by 
the  assignee  for  a  thing  upon  which  no  re- 
covery could  be  had. 

It  is  fair  to  presume,  that  both  Crawford 
;ind  M'Donald  treated  as  if  those  were  gen- 
uine papers.  If  so,  what  is  the  consequence? 
According  to  a  known  rule  of  equity, 
where  both  parties  treat  relative  to  the  qual- 
ity of  a  thing  which  does  not  exist,  both 
are  under  a  delusion,  and  neither  are  bound. 
From  this  view  of  the  case,  Crawford's  bond 
ought  to  be  delivered  up  to  be  can- 
celled. 

192  ^Saturday,  March   26.     The  Judges 
delivered  their  opinions. 

JUDGE  TUCKER.  One  Joseph  Tribble, 
by  an  instrument  under  his  hand  and  seal, 
acknowledged  himself  to  have  bargained  and 
sold  to  John  M'Donald,  the  appellee,  a  tract 
of  land  containing  800  acres,  lying  on  the 
head  of  Buff  aloe  Creek,  in  Logan  County, 
Kentucky,  for  which  be  acknowledged  to 
have  received  two  hundred  dollars.  There 
is  no  further  description  of  the  land. 
M'Donald  afterwards,  by  an  indorse- 
ment, assigned  that  instrument,  (which 
he  calls  an  obligation,)  with  the  benefits 
arising  therefrom  to  the  appellant,  be- 
ing for  value  received  from  him  without 
recourse.     Tribble,  at  the  time  of  the  bar- 
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^ain  with  M* Donald,  delivered  him  a  patent 
purporting  to  be  a  grant  to  one  Joseph  Brock 
for  the  same  quantity  of  land  on  the  head 
of  Buffaloe  Lick  Creek ;  but  neither  shewed 
nor  delivered  any  couveyance  from  Brock 
to  Tribble,  or  any  agreement  respecting  it. 
This  patent  was  delivered  at  the  time  of 
the  assignment  by  M'Donald  to  Crawford, 
who  at  the  same  time  executed  two  notes  to 
M'Donald  for  200  dollars  each,  as  the  price  of 
the  land.  On  these,  suits  have  been  brought 
and  judgments  obtained  at  law.  The  ap- 
pellant obtained  an  injunction  to  the  judg- 
ments, on  the  ground  that  the  patent  was 
a  forgery.  M'Donald  denies  his  knowledge 
that  it  was  so,  as  also  all  fraud ;  and  insists 
that  Crawford  took  the  agreement  without 
recourse  to  him  in  any  event. 

It  is  obvious,  from  this  state  of  the  case, 
that  M'Donald  did  not  receive  from  Tribble 
or  shew  Crawford  any  title  or  claim  what- 
soever to  the  lands  mentioned  in  the  pre- 
tended patent ;  the  forgery  of  the  patent  was 
therefore  a  remote  question :  the  taking 
M'Donald's  assignment  of  Tribble's  agree- 
ment without  recourse,  shews  he  was  to  run 
all  hazards  as  to  the  title  to  the  lands.  I 
therefore  think  the  decree  dismissing  his 
bill  ought  to  be  affirmed. 

193  •JUDGES  ROANE  and  FLEMING 

were  also  in  favour   of   affirming  the 
decree. 

By  the  whole  Court,  (absent  JUDGE 
LYONS, )  the  decree  of  the  Superior  Court 
of  Chancery  affirmed. 


Pegram  v.  Isabell. 

March.  1806. 

.  Suit  for  PreedoiB— Bvidence—Pediirree.*— In  tracing  a 
pedigree,  in  a  snlt  for  freedom,  what  a  witness 
swore  to,  on  the  executing  of  a  writ  of  inquiry  be- 
tween the  mother  of  the  plaintiff  and  another 
person,  may  be  (riven  in  evidence  to  prove  the 
said  mother  to  have  been  descended  from  a  fe- 
male Indian  ancestor;  altho*  the  name  of  that 
witness  be  not  particularly  recollected,  nor  the 
witness  himself  positively  known  to  be  dead;  it 
beinff  proved  by  tiie  witness  stating  the  substance 
of  his  testimony,  that  he  was  a  very  old  man. 
when  he  grave  his  evidence;  that  he  believed  him 
to  be  dead;  and  had  endeavoured,  in  vain,  as 
counsel  for  the  plaintiff,  to  find  a  witness  to  prove 
the  point  to  which  he  had  testified. 
Same— Record  off  Former  3uit-AdmlMlblllty.t— The 
record  of  the  verdict  and  judgment,  upon  a  writ 
of  inquiry,  in  a  suit  by  the  mother  of  the  plaintiff, 
asrainst  a  third  person,  in  which  record  the  ground 
of  the  Judgment  does  not  appear,  may  be  sriven  in 
evidence  to  prove,  that  the  mother  had  recovered 
her  freedom;  not  that  she  was  entitled  to  it.  "by 

*Sult  for   Freedom— Evidence— Pediffree-Hearsay.— 

In  Chapmans  v.  Chapman,  1  Munf.  40S.  it  is  said: 
"The  igreneral  rule  as  to  Brlvinar  verdicts  and  judg- 
ments in  evidence  {Pegram  v.  Isabell,  2  Hen.  <fc  Af.  200) 
is,  that  they  are  not  to  he  admitted  but  between  jiar- 
tiee.  orprivieg',  to  which  ffeneral  rule  there  are  some 
few  exceptions,  one  of  which  is  that,  where  a  fact  to 
be  proved  is  such  whereof  hearsay  and  reputation 
are  evidence,  a  special  verdict  between  other  par- 
ties statioff  a  pedigree  would  be  evidence  to  prove  a 
descent;  for.  in  such  a  case,  what  any  of  the  family, 
who  are  dead,  bave  been  heard  to  say,  or  the 
general  reputation  in  the  family,  entries  in  family 
books,  &c.  are  allowed." 

The  principal  case  is  also  cited  in  foot-note  to 
Jenkins  v.  Tom,  1  Wash.  128:  Fulton  v.  Gracey.  16 
Gratt.  822;  Boudereau  v.  Montgomery,  8  Fed.  Cas. 
«95:  Gregory  v.  Baujrh,  4  Rand.  616. 

t5ame— Record  off  Former  Suit— AdmiMlbillty.— The 
principal  case  is  cited  in  foot-note  to  Shelton  t.  Bar- 
bour, 2  Wash.  64. 

Emancipation  off  Female  Slave— Efffect  upon  Issue.— 
In  Fulton  v.  Shaw,  4  Rand.  flOO.  the  principal  case 
is  cited  to  the  point  that  children  are  bond  or  free 
according  to  the  condition  of  their  mother. 


reason  of  bein^  descended  in  the  maternal  line 
from  an  Indian  ancestor,  imported  into  this  suie 
since  the  year  1705."  But  the  questions,  upon 
what  srround  the  Judgment  in  that  suit  was 
rendered,  and  whether  tae  descendant  wu 
bom,  after  the  mother  acquired  her  riffht  to 
freedom,  or  not,  oug'bt  to  be  left  open. 

This  cause,  in  which  a  venire  facias  de 
novo  was  awarded  in  July,  1807, (a)  again 
came  on  to  be  tried  in  the  District  Court  of 
Petersburg,  at  the  September  term,  1807, 
upon  the  former  pleadings  and  issue;  viz,  a 
declaration  in  trespass,  assault  and  battery, 
and  false  imprisonment,  by  Isabell  against 
Pegram,  to  try  her  right  to  freedom ;  plea, 
that  the  said  Isabell  was  a  slave ;  replica- 
tion, that  she  was  free  and  not  a  slave. 

The  ground  on  which  the  appellee,  claimed 
her  freedom,  was,  that  she  was  descended 
in  the  maternal  line  from  an  Indian  who 
had  been  imported  into  this  country,  under 
such  circumstances  as  would  not  justify  her 
detention  in  slavery ;  on  which  ground,  her 
mother  Nanny  had  recovered  her  freedom  of 
a  certain  Stephen  Mayes,  in  the  said  District 
Court  in  the  year  1799. 

At  the  trial  of  the  cause,  the  defend- 
194  ant,  (now  appellant),  ^tendered  a  bill 
of  exceptions  in  the  following  words: 
*'Be  it  remembered,  that,  on  the  trial  of 
this  cause,  the  plaintiff  having  proven  by 
general  reputation  her  descent  from  a 
woman  named  Nanny,  offered  as  evidence  to 
prove,  that  the  said  Nanny  was  free,  (by 
reason  of  her  being  descended  in  the  ma- 
ternal line,  from  an  Indian  ancestor,  im- 
ported into  this  state  since  the  year  1705 J 
a  record  in  a  suit  between  Nanny  and 
others,  and  Stephen  Mayes,  in  these  words 
and  figures,  to  wit:"  TThe  record  is 
set  out  at  large,  from  which  it  appears 
that  the  plaintiffs  in  that  suit  obtained 
a  judgment  by  default,  and  that  a 
writ  of  inquiry  was  executed.]  '^And 
the  plaintiff,  also  offered  in  addition 
to  said  record,  (in  order  to  prove  the  same 
fact,  in  regard  to  the  freedom  of  Nanny,) 
the  testimony  of  G.  K.  Taylor,  who  proved 
that,  on  the  trial  of  the  writ  of  inquiry,  in 
said  suit,  between  Nanny  and  others,  and 
Stephen  Mayes,  it  was  deposed  by  a  wit- 
ness, whose  name  the  said  Taylor  did  not 
particularly  recollect,  but  whom  he  believes 
to  hav<;  been  one  Francis  Coleman,  a  very 
old  man,  who  he  believes,  but  does  not  pos- 
itively know,  is  since  dead,  that  the  said 
Nanny  was  descended  according  to  general 
reputation,  in  the  maternal  line,  from  an 
Indian  ancestor,  who  was  imported  into  this 
state,  since  the  year  1705 ;  the  said  Taylor, 
further  stating  that  he  had  endeavoured  to 
no  purpose,  to  find  a  living  witness  who 
mght  prove  the  same  point,  in  the  present 
cause :  whereupon  the  defendant  by  coun- 
sel, objected  to  the  introduction  of  the  said 
record  and  of  the  said  evidence  of  said  Tay- 
lor, because  the  defendant  in  the  present 
case,  is  not  proven  to  hold  or  claim  under, 
or  in  any  other  manner,  to  be  privy  to  the 
said  Mayes,  the  defendant  in  the  said  record 
mentioned ;  and  because  there  never  was 
any  issue  made  up  in  the  said  suit, 
between  the  said  Nanny  and  others, 
and  the  said  Mayes,  whereby  the  title 
of  the  plaintiffs  to  freedom  was  brought 
into  question ;  the  said  suit  being   tried   on 


(a)  See  voL  1,  p.  887. 
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a  writ  of  inquiry :  but  the  Court  overruled 
the  said  objections,  and  admitted  the  said 
record  and  the  evidence  of  the  said  Taylor, 
to  go  to  the  Jury,  as  evidence  to  prove  that 
the  said  Nanny  was  free,  as  being  de- 

195  scended,  in  the  ^maternal    line,  from 
an  Indian  ancestor  imported  into  this 

state  since  the  year  1705;  which  evidence 
should  be  liable,  however,  to  be  rebutted  by 
other  opposing  evidence  and  circum- 
stances." To  which  opinion  the  defendant 
by  her  counsel  excepted,  and  the  exceptions 
were  signed  and  sealed  by  the  Court.  The 
Jury  found  a  verdict,  that  the  plaintiff  was 
a  free  woman,  and  not  a  slave;  judgment 
was  entered  thereupon,  and  the  defendant 
appealed  to  this  Court. 

This  cause,  was  argued  on  the  16th  of 
November,  1807,  by  Hay  for  the  appellant, 
and  by  the  Attorney-General  for  the  ap- 
pellee. The  Court  took  time,  until  this 
term,  to  consider  of  their  judpfment. 

Hay,  for  the  appellant,  objected,  1st.  To 
the  admission  of  the  record  in  the  case  of 
Nanny  and  others  v.  Mayes,  as  evidence  in 
the  suit  of  Isabell  v.  Pegram ;  because,  be- 
tween Mayes,  the  defendant  in  the  first 
cause,  and  Pegram  the  defendant  in  this, 
there  was  no  privity  or  connexion.  One  of 
the  first  principles  of  law  is,  that  a  verdict 
between  A  and  B  cannot  be  given  in  evidence 
against  C.  The  reason  is,  that  a  party  shall 
not  be  bound  by  a  verdict,  who  had  no  op- 
portunity oi  cross-examining  the  witnesess. 
The  principle  applies  with  peculiar  force, 
ia  the  present  case,  because  no  defence  was 
made  by  Mayes.  On  this  point,  which  he 
considered  as  decisive  of  the  cause,  he  did 
not  think  it  necessary  to  adduce  authorities. 
Such  a  practice  was  never  adopted  before, 
and  would  be  a  prostration  of  every  idea  of 
justice. 

2dly.  Though  he  admitted,  that  hearsay 
testimony,  was  properly  received  to  prove 
the  descent  of  Isabell  from  Nanny,  yet  he 
objected  to  the  introduction  of  G.  K.  Tay- 
lor's evidence ;  both  because  there  was  no 
positive  proof  of  Coleman's  death,  and  be- 
cause it  was  admitted  as  evidence  to  prove 
the  fact  that  Nanny  was  descended  from  an 
Indian.  A  pedigree  may  be  proved  by 
general  reputation,  but  not  the  particular 
quality  or  character  of  the  parties. 

196  *The  Attorney-General,  for  the  ap- 
pellee.    The  object  of  introducing  the 

record,  was  to  prove  that  Nanny,  the  mother 
ot  Isabell,  was  free,  in  consequence  of  hav- 
ing been  descended  from  a  female  Indian 
ancestor  brought  into  this  country  sines 
1705.  This  record  was  offered  not  as  con- 
clusive, but  only  as  persuasive  evidence; 
and  therefore  the  opinion  of  the  Court  in 
admitting  it,  is  not  in  hostility  with  the 
case  of  Sbelton  v.  Barbour,  (a)  which 
amounts  to  nothing  more  than  that  a  ver- 
dict cannot  be  given  in  evidence,  as  conclu- 
sive, except  between  parties  and  privies. 
The  record  was  the  highest  evidence,  of 
that  particular  fact,  that  Nanny  had  re- 
covered her  freedom,  and,  if  there  had  been 
a  suggestion  of  any  fraud  in  obtaining  the 
verdict,  it  should  have  been  shewn,  (b) 

The  objections  that  the  verdict  was  not 
between  parties  or  privies,   and    that   there 


(a)  2  Wash.  64. 

(b)  1  Wash.  WC  Lee.  ex'r  of  Daniel,  v.  Cooke. 


was  no  opportunity  of  cross-examining  the 
witnesses,  only  apply  to  those  cases,  where 
a  verdict  was  introduced  as  conclusive  evi- 
dence :  but,  in  this  case,  the  record  was 
offered  as  circumstantial  or  persuasive  evi- 
dence only.  It  was  only  offered  to  prove 
the  fact  that  Nanny  was  free;  from  which 
fact  such  inferences  might  be  drawn  as  the 
law  would  permit.  Several  authorities  rec- 
ognize this  distinction,  (c)  This  is  like  the 
common  case  of  an  action  upon  the  war- 
ranty of  a  slave  or  other  personal  ptoperty. 
The  plaintiff,  as  evidence  of  the  recovery 
by  a  third  person,  introduces  the  record, 
containing  the  proceedings  in  the  former 
suit.  In  that  case,  as  in  this,  it  is  compe- 
tent to  the  defendant  to  say,  that  the  ver- 
dict was  obtained  by  collusion;  but  the 
verdict  is  always  considered  evidence  of  the 
fact  of  a  recovery. 

In  Hudgins  v.  Wrights (d)  one  piece  of 
evidence  relied  on  by  the  plaintiff  below 
was,  that  John  the  brother  of  Hannah, 
daughter  to  the  female  ancestor,  under 
whom  the  plaintiff  claimed,  had  brought  a 
suit  for  his  freedom.— No  particular  deci- 
sion was  made  on  that  point,  but  it  was 
mentioned  by  one  of  the   Judges (e)    as   an 

auxiliary  circumstance. 
197  *That  the  verdict  in  the  case  of 
Nanny  and  others  against  Mayes,  was 
rendered  on  a  writ  of  inquiry,  makes  no 
difference  in  point  of  reason,  when  it  is 
considered  for  what  object  it  was  intro- 
duced. The  legitimation  of  Nanny,  how- 
ever, appears  as  fully  from  it,  as  if  there 
had  been  the  most  formal  pleadings ;  and 
the  inference  iS|  that  Mayes  knew  he  had 
no  right  to  detain  her  in  slavery,  and 
tnerefore  thought  a  defence  unnecessary. 
But  Mr.  Taylor  expressly  proves  that  testi- 
mony was  given  on  the  trial  as  to  Nanny's 
descent  from  a  female  Indian  imported  since 
1705.  Nor  does  it  make  any  difference,  in 
point  of  law,  whether  the  verdict  was  ren- 
dered upon  an  issue  or   writ  of    inquiry,  (f) 

It  is  admitted,  by  Mr.  Hay,  that  hearsay 
evidence  is  sufBcient  to  prove  a  pedigree, 
but  not  the  particular  quality  or  character 
of  the  parties.  This  record  was  not  intro- 
duced as  an  independent  piece  of  testi- 
mony, but  as  connected  with,  and  explained 
by  Mr.  Taylor's.  His  evidence,  a.s  to  title, 
was  nothing  more  than  what  ancient  people, 
who  were  dead,  had  said  about  the  ancestor 
of  Nanny.  But  in  Jenkins  v.  Tom  and 
others,  (g)  the  Court  affirmed  the  principle 
that  hearsay  evidence  was  admissible  as  to 
the  quality  or  character  of  the  parties.  [On 
the  doctrine  of  hearsay  evidence,  the  Attor- 
ney-General referred  to  Peake's  Law  of 
Evidence,  p.  11,  and  to  the  same  author, 
p.  50,  to  shew  that  what  a  witness,  who 
was  since  dead,  had  swore  to  at  a  former 
trial,  might  be  given  in  evidence.] 

It  may  be  said  that  it  is  not  proved  the 
witness  was  dead  Mr.  Taylor  says  that  he 
believes  those  facts  were  proved  by  the  tes- 
timony of  Francis  Coleman,  who,  he  be- 
lieves,   is  since  dead.     This   goes  as  far  as 


(c)  Peake's  L.  E.  40.  Ibid.  78.  In  the  notes.  6  Burr. 
2508:  Rex  v.  Qrimes,  Bull.  N.  P.  233.  directly  in  point,. 
5  Bac.  Abr.  Gwll.  ed.  429.  cites  Co.  Lit.  352,  a.  b. 

(d)  1  Hen.  &  Mun.  p.  134. 

(e)  Judge  Roanb,  ibid.  p.  142. 

(f)  Peake's  L.  Ev.  84.  ** 
(ff)  1  Wash.  123. 
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^as  Decessary,  to  admit  the  evidence.  The 
witness  was  a  very  old  man,  and  this  cir- 
cumstance fortifies  the  belief  of  Mr.  Taylor, 
that  he  was  dead. 

Hay,  in  reply,  said  that  his  first  objec- 
tion was  founded  on  the  general  principle, 
that  a  verdict  was  only  evidence  between 
parties  and  privies.  This  rule  is  laid  down 
in  Peake's  Law  of  Evidence, (a)  and 
19R  the  reason  there  given  cannot  *be 
controverted.  And  yet  it  is  contended 
that  the  verdict,  or  rather  the  inquest,  be- 
tween Nanny  and  Mayes,  was  evidence  in 
the  case  of  Isabell  and  Pegram.  Though 
Nanny  might  have  been  entitled  to  her 
freedom,  it  did  not  necessarily  follow,  that 
Isabell  was  entitled  to  her's;  for  Nanny's 
right  to  freedom  might  have  accrued  after 
Isabell  was  bom. 

But  even  though  a  verdict  on  an  issue 
may  in  certain  cases  be  evidence,  yet  it 
does  not  follow  that  an  inquest  may ;  be- 
cause, where  a  verdict  is  rendered  on  an 
issue,  the  matter  of  fact  is  found  by  a  Jury, 
but,  on  writ  of  inquiry,  they  are  bound  to 
find  for  the  plaintiff. 

If  it  be  inferred,  from  the  circumstance 
of  Mayes's  making  no  defence,  that  it  was 
a  concession  on  his  part  that  Nanny  was 
entitled  to  her  freedom ;  still  it  was  only 
binding  on  him  and  those  claiming  under 
him ;  but  could  not  affect  others.  This  is 
an  important  question.  For,  if  it  be  once 
established  that  the  confession  of  one  man 
may  bind  others,  a  door  will  be  opened  to 
fraud,  and  emancipation,  even  in  defiance  of 
the  law. 

But  it  is  said,  the  record  was  introduced 
only  as  circumstantial  evidence.  When  it 
got  into  Court,  however,  it  was  acted  on  as 
conclusive  evidence:  the  defendant  had  a 
record  exhibited  against  her  of  which  she 
had  never  heard  before ;  and,  because  she 
was  not  prepared  to  prove  that  the  verdict 
was  fraudulently  obtained,  it  was  permitted 
to  operate  against  her. 

In  support  of  this  case,  that  of  Shelton 
V.  Barbour,  has  been  relied  on.  That  case 
only  proves  that  between  parties  and  privies, 
the  verdict  is  conclusive.  This  doctrine  is 
not  denied ;  and  is  so  laid  down  in  all  the 
books.  But  because  the  Court  said,  the 
verdict  was  conclusive  evidence,  between 
parties  and  privies,  it  was  inferred  that  it 
is  circumstantial  evidence  between  others. 
A  more  correct  inference  would  be,  that  it 
is  no  evidence  at  all.  In  that  case  too,  the 
verdict  being  against  the  mother  after  a 
full  hearing  of  the  cause,  it  might  be 
^iven  in  evidence  by  any  person  to 
199  'prove  her  descendants  to  be  slaves, 
on  the  ground  that  partus  sequitur 
ventrem ;  but  it  would  have  been  otherwise 
if  the  verdict  had  been  for  her. 

The  cases  cited  by  the  Attorney -General 
only,  prove  that  there  are  exceptions  to  the 
general  mle ;  but,  unless  he  can  shew  that 
his  case  comes  within  those  exceptions, 
they  will  not  avail  him.  The  principal  point 
in  the  case  of  Lee,  executor  of  Daniel,  v. 
Cooke,  was,  that  an  action  would  lie  against 
the  executor  of  a  covenantor,  though  his 
heirs  only  were  named  in  the  deed. 

On  the  2d  position,  he  contended  that 
what  a  witness,  who  is  dead,   swore  to  on  a 


(a)  Paffe  S8. 


former  trial  between  other  parties  could  not 
be  given  in  evidence;  but  if  between  the 
same  parties,  it  might,  for  a  very  obvions 
reason ;  because  both  parties  had  an  oppor- 
tunity of  ciross-examining.  The  very  book 
referred  to  by  the  Attorney -General,  (b)  is 
conclusive  authority,  that  such  testimony  is 
only  admissible  when  it  was  given  between 
the  same  parties.  The  evidence  of  Mr. 
Taylor  ought  not  to  have  been  admitted,  on 
another  ground ;  because  he  did  not  know 
whether  the  witness  was  dead  or  not. 

Friday,  March  25.    The  Judges  delivered 
their  opinions. 

JUDGE  TUCKEJR.  This  was  a  suit  for 
freedom,  brought  in  the  District  Court  of 
Petersburg.  The  pauper  gave  in  evidence 
her  descent  in  the  maternal  line  from  Nanny, 
who  recovered  her  freedom  in  that  Court  in 
1799  against  Stephen  Mayes,  by  judgment 
on  a  writ  of  inquiry,  there  being  no  de- 
fence; and  also  gave  evidence  to  prove, 
that  on  the  execution  of  that  writ  of  in- 
quiry, (the  record  in  which  case  was  also 
offered  in  evidence,  and  admitted  by  the 
Court,)  it  was  deposed  by  a  witness,  (whose 
name  the  present  witness,  Mr.  Taylor,  did 
not  particularly  recollect,  but  whom  he  be- 
lieves to  have  been  one  Francis  Cole- 
2(X)  man,  a  very  old  *man,  who,  he 
believes,  but  does  not  positively  know, 
is  since  dead, )  that  Nanny  was  descended 
according  to  general  reputation,  in  the  ma- 
ternal line,  from  an  Indian  ancestor,  im- 
ported into  this  State  since  the  year  1705. 
And  further,  that  he  (being  the  counsel  as- 
signed the  '  pauper)  had  endeavoured  to  no 
purpose,  to  find  a  living  witness,  who  might 
prove  the  same  point  in  the  present  cause. 
And  thereupon  the  defendant's  counsel  ob- 
jected to  the  introduction  of  that  record  and 
evidence,  because  the  defendant  was  not 
proved  to  hold  or  claim  under,  or  in  any 
other  manner  to  be  privy  to  the  said  Stephen 
Mayes,  in  that  record  mentioned;  and  be- 
cause no  issue  was  made  up  in  that  suit, 
whereby  the  title  to  the  freedom  of  Nancy 
was  brought  into  question.  The  Court 
overruled  the  objection,  and  admitted  both 
the  record  and  parol  evidence  to  go  to  the 
Jury,  liable  to  be  rebutted  by  other  oppos- 
ing evidence  and  circumstances.  Upon 
which  there  was  a  bill  of  exceptions. 

The  general  rule  as  to  giving  verdicts 
and  judgments  in  evidence  is,  that  they  are 
not  to  be  admitted  but  between  parties,  or 
privies,  (c)  But  there  are  exceptions  to  this 
«Ls  well  as  to  all  other  general  rules.  Among 
others,  it  is  said,  that  where  the  fact  is  to 
be  proved  is  such,  whereof  hearsay  and 
reputation  are  evidence,  a  special  verdict 
between  other  parties,  stating  a  pedigree 
would  be  evidence  to  prove  a  descent;  for, 
in  such  case,  what  any  of  the  family  who 
are  dead  have  been  heard  to  say,  or  the 
general  reputation  of  the  family,  entries 
in  family  books,  &c.  are  allowed,  (d)  I  find 
it  also  mentioned  as  a  rule,  that  nobody 
can  take  benefit  by  a  verdict  that  would  not 
have  been  prejudiced  by  it,  had  it  gone 
contrary,  (e)     Whether  the   converse  of  this 


(b)  Peake's  Law  of  Evidence,  60. 

(c)  Buller'8  N.  P.  p.  881. 

(d)  Ibid.  238. 

(e)  Hard.  472,  cited  In  Gwil.  Bac,  Abr.  tlUe.  Evi- 
dence, (P.) 
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rule,  yiz.  that  whosoever  might  be  preju- 
diced by  a  verdict,  if  one  way,  shall  be  en- 
titled to  the  benefit  of  it,  if  to  the  contrary, 
also  holds,  I  have  not  been  able  to  meet 
with  any  authority  that  has  decided.  I 
may,  perhaps,  notice  this  point,  after  con- 
sidering the  two  exceptions  to  the  general 
rule  above  mentioned. 

201  »1.  The  first  is,  that  where  the  fact 
to  be  proved  is  such   whereof  hearsay 

and  repntatiop  are  evidence,  a  special  ver- 
dict between  other  parties  stating  a  pedi- 
gree, would  be  evidence  to  prove  a  descent. 
Among  other  cases  in  which  hearsay  is 
evidence,  Mr.  EspinasseCa)  mentions  cases 
concerning  legitimacy,  cases  of  pedigree, 
and  cases  of  settlement  of  paupers.  As  to 
the  lirst,  in  a  country  where  marriages  are 
celebrated  either  by  licence  or  publication 
of  bans ;  and  where  registers  are  required  to 
be  kept,  it  shews  a  liberal  practice  in  the 
Court  to  admit  of  hearsay  evidence  upon 
that  point.  Yet,  inasmuch  as  there  must 
be  many  marriages  celebrated  in  other 
countries,  the  reason  of  the  law  prevails  to 
admit  hearsay  evidence,  instead  of  requir- 
ing the  bishop's  certificate,  or  the  parish 
register  to  be  produced.  The  same  may  be 
said  as  to  pedigrees.  And  both  the  cases 
are  stronger  in  this  country,  (where  we 
have  no  registers  of  any  kind  at  present, 
nor  ever  had  as  to  persons  of  colour, )  than 
in  England.  The  case  of  paupers  is  also 
very  strong.  If  then,  the  doctrine  be  sound, 
that  a  verdict  inter  alios  may  be  admitted, 
wherever  hearsay  evidence  is  admissible, 
we  may  infer  that  it  is  admissible  in  all 
these.  In  this  country  it  has  always  been 
admitted  in  pauper  suits  for  freedom.  The 
whole  testimony  in  the  case  of  Hudgins  v. 
Wrights  was  of  this  nature,  (b)  and  the 
whole  Court  concurred  in  its  admissibility 
and  weight.  In  that  case,  the  circumstance 
that  John,  a  brother  of  Hannah,  had 
brought  suit  for  his  freedom,  was  noticed 
by  one  of  the  Court  in  giving  his  opinion. 
Would  it  not  have  been  competent  for  that 
circumstance,  coupled  with  the  other  evi- 
dence in  the  cause,  to  have  been  offered  in 
evidence  to  a  Jury?  And  if  so,  is  there 
any  reason  why  a  fact  of  that  nature  should 
not  be  proved  by  the  highest  evidence, 
namely,  the  record  of  his  recovery.  And, 
if  such  collateral  and  presumptive  proof 
were  admissible,  where  the  party  recovering 
was  merely  a  collateral  kinsman,  would  not 
similar  proof,  of  a  similar  recovery  by  a 
lineal  female  ancestor,  be  also  admissi- 
ble? 

202  *How  far  a  verdict  inter  alios  is  ad- 
missible, either  as  conclusive  or  only 

as  presumptive  evidence  in  suits  respecting 
freedom,  I  think  may  be  shewn  by  the  fol- 
lowing case:  A  female  held  in  slavery  re- 
covers her  freedom  by  judgment  in  the 
Court  of  one  County  or  District :  she  re- 
moves to  another  County  or  District,  with- 
out a  certificate  of  her  freedom ;  is  taken  up 
as  a  runaway ;  advertised  and  sold  as  such 
under  the  act  concerning  runaways.  She 
brings  another  suit  for  her  freedom  against 
her  new  master.  Can  it  be  required  of  her 
to  do  more  than  produce  the  former  record 
of  her  recovery,  with  an  averment  that  she 


(a)  2  Nisi  Prius.  785.  788. 

(b)  1  Hen.  &  Mnnf.  184. 


is  the  aame  person?  I  conceive  not,  and 
that  such  record  is  conclusive  evidence 
against  all  the  world ;  unless  the  judgment 
can  be  impeached  by  a  person  whose  title 
was  antecedent  to  that  recovery,  on  the 
ground  of  fraud  and  collusion  between  her- 
self and  the  defendant  against  whom  she 
had  recovered ;  or  whose  title  was  paramount 
to  that  of  the  defendant,  and  who  would  not 
have  been  barred  by  the  act  of  limitations, 
if  he  had  brought  an  action  of  detinue  for 
her  as  his  slave.  Now  let  us  suppose,  at 
the  time  she  was  apprehended  as  a  runaway, 
and  sold,  she  had  a  child  with  her,  who 
should  also  be  sold  as  a  slave.  Would  it 
not  be  competent  to  this  child  to  produce 
the  record  of  her  mother's  recovery,  and  aver 
that  she  was  born  after  the  commencement 
of  that  suit,  or  the  day  of  the  writ  pur- 
chased. And,  if  she  proved  this,  would  not 
the  record  be  conclusive  evidence  in  her 
favour  against  all  the  world,  except  as  be- 
fore mentioned.  And,  if  it  would  be  con- 
clusive evidence  in  that  case,  as  I  hold  it 
would,  could  she  not  avail  herself  of  that 
record  as  circumstantial  evidence,  to  prove 
het  right  to  freedom  under  a  prior  right 
thereto,  in  her  mother,  if  the  child  should 
happen  to  be  t>orn  before  instead  of  after 
the  writ  purchased  in  that  suit?  I  am  de- 
cidedly of  that  opinion  also.  For  if  she 
could  be  let  in  to  prove  the  fact  that  her 
mother  was  a  free  woman  by  hearsay  testi- 
mony, ought  she  not  to  be  let  in  to  prove  it 
by  a  judgment?  Since  every  judg- 
203  ment  in  favour  of  any  person  *fur- 
nishes  a  conclusion  in  law,  that  the 
person  obtaining  it  is  free,  and  not  a  slave? 

On  these  grounds,  I  am  of  opinion,  that 
the  record  in  the  suit  between  Nanny  and 
others  and  Stephen  Mayes,  was  admissible 
evidence  upon  the  trial  of  the  suit  between 
the  present  parties,  although  the  defendant 
doth  not  claim  a  title  to  the  plaintiff  as  his 
slave,  under  Mayes.  But,  although  I  am 
of  this  opinion,  I  cannot  concur  with  the 
District  Court  to  the  extent  of  the  opinion 
delivered  by  them,  ^*that  it  should  go  co  the 
Jury  as  evidence,  that  Nanny  was  free  as 
being  descended  in  the  maternal  line  from 
an  Indian  ancestor,  imported  into  this 
state,  since  the  year  1705;"  for  the  record 
contains  no  such  fact  as  that:  but  it  is  con- 
clusive evidence  to  prove  that  Nanny  was 
either  a  free  woman,  or  entitled  to  be  so, 
the  day  of  the  emanation  of  the  writ  in  that 
suit;  and  this  fact  it  was  competent  to  the 
plaintiff  Isabell  to  prove  by  the  record,  if 
it  can  avail  her  cause.  I  am  therefore  of 
opinion,  that  the  judgment  must  for  this 
reason  be  reversed  and  a  new  trial  had  in 
the  suit,  in  which  the  record  between  Nanny 
and  others  and  Stephen  Mayes,  may  be  ad- 
mitted as  evidence  that  Nanny,  one  of  the 
plaintiffs  in  that  suit,  was  a  free  woman, 
or  entitled  to  her  freedom  on  the  day  of 
the  emanation  of  the  writ  in  that  suit ; 
leaving  it  open  to  both  parties  to  shew  upon 
what  ground  that  judgment  was  rendered ; 
and  also  whether  the  present  plaintiff  was 
bom  before  or  after  the  emanation  of  the 
writ  in  that  suit. 

I  am  also  of  opinion,  that  the  evidence 
of  Mr.  George  Keith  Taylor  was  properly 
admitted ;  as  he  states  his  belief,  although 
he  did  not  positively  know,  that  the  witness 
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alluded  to  by  him  was  dead ;  and  that  it  on^ht 
to  be  admitted  on  the  new  trial  in  this  case, 
unless  it  shall  appear  to  the  Court  that  the 
witness  is  still  living',  and  may  be  had. 

JUDGE  ROANE.     In  giving  my  opinion 
upon  this   case,    I    will   premise  two  posi- 
tions : 

204  Mst.  That  if  any   part  of   the   evi- 
dence in  this  case,    that   is  material, 

has  been  received  when  it  ought  to  have 
been  rejected ;  or  received  to  have  a  greater 
effect  than  it  ought  to  have,  the  judgment 
of  the  Court  bi*low  must  be  reversed,  (a) 

And  2dly.  That  although  liberty  is  to 
be  favoured,  *4he  Court  cannot,  on  that  or 
any  other  favoured  subject,  infringe  the  set- 
tled rules  of  law. "(b)  In  that  case  it  was 
held,  in  conformity  to  this  principle,  that 
a  verdict  between  parties  and  privies,  find- 
ing the  mother  of  the  plaintiff  to  be  a  slave, 
was  conclusive  evidence  against  him,  as 
much  as  a  verdict  finding  her  to  be'  free 
would  have  operated  in  his  favour.  This 
decision,  therefore,  shuts  out  the  pretence 
that  we  can,  in  this  case,  take  a  greater 
latitude  in  relation  to  the  rules  of  evidence, 
than  in  any  other. 

Bearing  in  mind  these  positions,  let  us 
examine  the  case  before  us. 

The  evidence  excepted  to  in  this  case  was 
twofold:  1st.  That  of  Geo.  K.  Taylor, 
given  at  the  trial ;  and  2dly.  That  of  the 
record  in  the  case  of  Nanny  v.  Mayes. 

As  to  the  question  concerning  the  testi- 
mony of  Mr.  Taylor,  in  the  view  I  have 
taken  of  the  subject,  it  is  not  absolutely 
necessary  to  be  decided.  As  at  present  ad- 
vised, however,  I  have  no  hesitation  to 
say,  that  as  hearsay  evidence,  and  that  of 
general  reputation  is  admissible  in  relation 
to  pedigrees,  especially  where  the  point  to 
be  proved  is  of  ancient  standing,  and  as  the 
witness  in  question  declares,  '*that  he  had 
endeavoured  to  no  purpose  to  find  a  living* 
witness  to  prove  the  same  point  in  the 
present  case,"  Ac,  his  account  of  what  was 
proved  by  an  old  witness  in  the  trial  of 
Nanny  v.  Mayes,  and  who  under  the  above 
circumstances  is  to  be  accounted  dead,(c) 
was  rightly  received,  (so  far  as  it  goes  to 
prove  that  Nanny  was  descended  from  a 
reputed  Indian  ancestor, )  although  he  does 
not  particularly  recollect  the  name  of  the 
witness,  nor  know  positively  that  such  wit- 
ness is  since  dead.  Under  these  circum- 
stances, this  testimony  is  probably  the 

205  best  that  the  ^nature  of  the  case  will 
admit,  and  is  better  than  mere  hear- 
say testimony,  inasmuch  as  it  was  given 
in  upon  oath,  although  it  was  not  between 
the  same  parties,  nor  upon  a  point  decided, 
or  necessary  to  be  decided  by  the  Jury. 
This  point  was  not  necessary  to  be  decided 
by  the  Jury  in  that  case,  because  the  plain- 
tiff's right  to  freedom  was  admitted  by  the 
default  of  the  defendant.  This  case,  how- 
ever, is  at  least  as  strong  as  that  put  in 
the  case  of  Goodright  v.  Moss  of  an  answer 
in  Chancery,  given  by  the  mother  in  a  suit 
between  other  parties,  but  which  was  re- 
ceived merely  as   evidence  under  her  hand, 


(a)  See  to  ibis  point,  the  case  of  Goodriffht,  &c.  v. 
Moss.  &c.  Cowp.  p.  593,  and  the  decision  of  this  Court 
durlnsr  the  present  term,  in  the  case  of  Preston  v. 
Harvey. 

(b)  2  Wash.  67,  Shelton  v.  Barbour, 
^c)  2  Bac.  Abr.  Gwil.  edit  825. 


of  her  having  made  a  declaration  touching 
the  legitimacy  of  her  child.  Whether  the 
general  reputation  spoken  of  in  this  depo- 
sition is  competent  not  only  to  £x  the  fact 
of  the  identity  of  the  ancestor,  but  also 
that  this  ancestor  was  an  ''Indian  brought 
into  this  country  since  the  year  1705,"  I 
am  not  entirely  prepared  to  say.  I  believe 
that  this  point  has  never  yet  been  decided 
by  this  Court.  In  the  case  of  Coteman  v. 
Dick  and  Pat,  this  point  was  found  by  the 
Jury ;  whereas  the  verdict  in  question  finds 
nothing  but  the  damages  submitted  to  them, 
upon  the  writ  of  inquiry ;  and  in  the  cases 
of  Jenkins  v.  Tom,  Ac.  and  HudginK  v. 
Wrights,  testimony  was  given  respecting 
the  appearance  of  the  persons  in  question, 
which  afforded  data  whereby  the  Jury  and 
Court  were  respectively  enabled  to  decide 
whether  they  were  Indians  or  not.  In  this 
case,  those  data  are  not  afforded,  and  the 
question  is,  whether  by  reason  of  the  an- 
tiquity of  the  transaction,  we  can  dis- 
pense with  those  data,  and  let  in  proof  of 
these  facts  by  general  reputation.  I  am 
disposed  to  think  we  may,  from  the  neces- 
sity of  the  case,  and  the  impossibility  of 
obtaining  better  testimony.  It  is,  besides* 
not  easy  to  conceive  that  this  general  repu- 
tation would  ever  have  arisen'  unless  these 
data  had  existed  at  the  time  of  the  origin  of 
the  transaction,  to  the  general  satis^ction 
of  the  neighbourhood;  unless  it  had  been 
clearly  known  to  them,    that    the    ancestor 

in  question    was    brought    into    this 
206      country  *about  the  time  mentioned  in 

the  testimony,  and   moreover  had  the 
entire  appearance  of  an  Indian. 

As  to  the  next  point,  it  does  not  concern 
any  evidence  offered  at  the  trial  in  the  case 
of  Nanny  v.  Mayes,  nor  any  verdict  rendered 
in  the  cause  upon  the  very  point  now  in 
question  ;  but  it  submits  this  question  to 
the  Court,  whether  the  record  in  that  suit 
should  go  in  evidence  to  the  Jury,  to  prove 
that  Nanny  was  free  **by  reason  of  being 
descended  in  the  maternal  line  from  an  In- 
dian ancestor  imported  into  this  state  since 
the  year  1705;"  and  the  Court  upon  this 
point  decided  in  the  affirmative.  If  the 
question  submitted  by  the  appellee  and  de- 
cided upon  by  the  Court  had  been  merely 
that  Nanny  had  recovered  her  freedom,  the 
opinion  had  been  correct,  and  then  the  ap- 
pellee's case  might  have  been  made  com- 
plete, by  proof  that  she  was  born  since  such 
recovery  was  had.  In  that  case,  that  rec- 
ord would  not  be  given  in  evidence  to  prove 
the  appellee's  right  to  freedom,  but  her 
mother's  right  to  freedom,  and  her  case 
w6uld  have  been  made  complete,  on  the 
principle  partus  sequitur  ventrem,  by 
shewing  that  she  was  born  after  such  re- 
covery was  had :  or  she  might  have  rested 
her  claim  to  freedom  dehors  that  record, 
and  relied  on  the  evidence  stated  by  Mr. 
Taylor,  to  recover  it,  on  the  same  ground 
that  her  mother  had  claimed  hers.  But  the 
question  propounded  and  decided  is,  that  the 
record  proves  that  Nanny  recovered  her 
freedom,  ''as  being  descended  from  an  In- 
dian ancestor,"  &c.  For  any  thing-  ap- 
pearing in  the  record,  the  acknowledgment 
of  the  defendant,  by  means  of  which  she 
recovered,  might  have  been  through  mere 
inattention,  or  predicated  on  the  ground  of 
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her  having  been  legally  emancipated,  and 
not  on  that  of  a  descent  from  an  Indian  an- 
cestor. She  recovered  her  freedom  by  the 
default  of  the  defendant  and  by  the  judg- 
ment of  the  Court,  and  not  by  the  verdict 
of  the  Jury :  the  Jury  were  only  charged  to 
inquire  of  damages.  The  title  set  out  in 
the  declaration  is  a  mere  general  one  of 
freedom,  and  the  suffering  the  judg- 
ment by  default,  admits  it  as  stated : 

207  it  does  *not  admit  any  specific  ground 
upon   which    the     right   of    freedom 

was  established:  it  does  not  admit  that 
specific  ground  which  is  taken  by  the 
Court  below  in  the  present  case,  and 
was  taken  by  the  deposition  of  the 
aged  witness.  That  testimony  was  given 
in,  posterior  to  the  confirmation  of 
the  judgment.  The  judgment  therefore 
does  not  sanction  or  affirm  the  fact  now  in 
question ;  nor  does  the  verdict  of  the  Jury ; 
(for  it  was  confined  to  the  mere  question  of 
damages;) (a)  and  in  truth  it  only  finds 
"that  the  plaintiffs  have  sustained  damages, 
by  the  occasion  in  the  declaration  men- 
tioned, to  one  penny."  Neither  the  judg- 
ment nor  the  verdict,  therefore,  have 
affirmed  the  particular  ground  now  in  ques- 
tion, and  necessary  to  be  established  on  the 
part  of  the  appellee,  and  which  the  District 
Court  supposes  it  has  decided.  The  evidence 
stated  by  Mr.  Taylor  to  have  been  given, 
on  executing  the  writ  of  inquiry,  may  in- 
deed be  used  as  evidence ;  but  the  record  in 
question  proves  only  this  eeneral  position, 
that  Nanny  recovered  her  freedom.  This 
would  have  been  sufficient  for  the  appellee, 
(as  I  have  already  said,)  if  that  had  also 
shewn  that  she  was  born  since  the  time  of 
that  recovery ;  but  the  judgment  in  question 
standing  singly,  proves  nothing  as  to 
Nanny's  right  to  freedom,  anterior  to  the 
date  of  the  writ,  and  affirms  no  specific 
ground  of  recovery ;  and  therefore,  although 
we  are  not  now  at  liberty  to  controvert  her 
right  to  freedom,  the  judgment  in  question 
proves  nothing,  so  as  to  benefit  the  ap- 
pellee :  but  admitted,  in  the  extent  in  which 
it  was  received,  it  had  a  direct  tendency  to 
injure  the  appellant. 

However  competent,  therefore,  a  verdict 
between  other  parties,  and  finding  a  partic- 
ular fact,  whereof  reputation  is  admissible 
evidence,  might  be  to  establish  such  fact, 
it  is  clear  that  the  verdict  and  judgment 
before  us,  was  inadmissible  under  this  cri- 
terion. 

I  cannot  well  see   why    the    testimony  of 

the  old  witness  was  at  all  exhibited,  unless 

the  writ  of  inquiry  had  been  set  aside,  and 

the  questions  of  freedom  put  in  issue ; 

208  for  *that  right  was  admitted,  and  the 
Jury,    going    for   damages,    ought  to 

have  regarded,  as  they  did  regard,  the  es- 
tablish^ law  on  that  subject,  and  found 
only  one  penny  damages.  That  evidence, 
however,  considered  merely  as  evidence, 
was  proper  to  be  used  in  this  trial,  however 
irrelevant  in  the  former:  but  as  to  the  rec- 
ord in  question,  it  stands  upon  quite  a  dif- 
ferent foundation ;  it  does  not  prove  the 
particular  point  for  which  it  was  produced, 
and  which  the  District  Court  decided  it  did 
prove. 
On  these  grounds,  therefore,  (without  go- 


(a)  1  Stra.  613. 
V  R,  2  Hen  &  M— 26 


ing  through  every  point  and  question  made 
in  the  argument  of  the  case,)  I  am  of  opin- 
ion that  the  judgment  of  the  District  Court, 
so  far  as  it  respects  the  admission  of  the 
record  in  question,  in  the  latitude  taken  by 
the  Court,  was  erroneous,  and  ought  to  be 
reversed. 

JUDGE  FLEMING.  Although  it  is  ad- 
mitted, that  laws  should  be  liberally  con- 
strued in  favour  of  the  rights  of  freedom, 
yet  the  rights  of  property  ought  to  be  re- 
spected and  preserved;  and  it  is  perhaps 
attended  with  difficulty  to  draw  tbe  true 
line  of  distinction  between  them. 

There  are  two  objections  to  the  opinion 
of  the  Court  stated  in  the  bill  of  exceptions 
in  this  case: 

1st.  In  admitting  the  record  and  verdict, 
in  the  case  of  Nanny  and  others  v.  Mayes, 
to  go  in  evidence  to  the  Jury,  to  prove  that 
the  said  Nanny  was  free  by  reason  of  her 
being  descended  in  the  maternal  line  from 
an  Indian  ancestor,  imported*  into  this  slate 
since  the  year  1705;  because  the  defendant 
is  not  proven  to  hold,  or  claim  under,  or  in 
any  other  manner  to  be  privy  to,  Mayes, 
the  defendant  in  the  said  record  mentioned ; 
and  because  there  never  was  any  issue  made 
up  in  the  said  suit  between  Nanny  and 
others  and  the  said  Mayes,  whereby  the 
title  of  the  plaintiffs  to  freedom  was 
brought  in  question,  the  suit  being  tried  on 
a  writ  of  inquiry. 

2dly.  In  admitting  the  testimony  of 
Geo.  K.  Taylor,  who  proved,  that  on  the 
trial  of  the  writ  of  inquiry  aforesaid, 
209  *it  was  deposed  by  a  witness,  he  thinks 
one  Coleman,  a  very  old  man,  (who 
he  believes  is  since  dead,)  that  the  said 
Nanny  was  descended,  according  to  general 
reputation,  in  the  maternal  line,  from  an 
Indian  ancestor,  who  was  imported  into 
this  State  since  the  year  1705.  The  said 
Taylor  further  stated,  that  he  had  endeav- 
oured, to  no  purpose,  to  find  a  living  wit- 
ness, who  might  prove  the  same  point  in 
the  present  case. 

With  respect  to  the  first  objection,  it  is  a 
general  rule,  that  no  verdict  shall  be  given 
in  evidence,  but  between  such  as  were  par- 
ties in  the  cause  in  which  the  verdict  was 
given,  or  privies  to  them,  (b)  In  the  case  of 
Sherwin  v.  Clarges,  cited  in  Buller's  Nisi 
Prius,  232,  it  is  laid  down  that  a  verdict  on 
the  same  point,  and  between  the  same  par- 
ties, may  be  given  in  evidence,  though  the 
lands  are  not  the  same,  but  then  the  verdict 
ought  to  be  between  the  same  parties,  be- 
cause otherwise,  a  man  would  be  bound  by 
a  decision,  who  had  not  the  liberty  to 
cross-examine:  and  nothing  can  be  more 
contrary  to  natural  justice  than  that  any 
one  should  be  injured  by  a  determination 
that  he  was  not  at  liberty  to  controvert. 
And  where  it  is  said  that  a  verdict  may  be 
given  in  evidence  between  the  same  parties, 
it  is  to  be  understood  with  this  restriction, 
that  it  is  of  a  matter  which  was  in  issue  in 
the  former  cause ;  for  otherwise,  it  will  not 
be  allowed  in  evidence,  because,  if  such 
verdict  be  false,  there  is  no  redress. 

Apply  these  rules  and  principles  to  the 
case  before  us:  Pegram,  the  appellant,  was 
neither  party  nor  privy  to  the  suit  between 
Nanny  and  others  v.  Mayers,  nor   is  it  pre- 

(b)  2  Espinasse,  786. 
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tended  that  she  claims  title  to  hold  Isabell 
as  a  slave  under  Mayes,  and  the  objection 
in  this  case  has  additional  force,  from  the 
consideration,  that  in  the  former  case  there 
never  was  an  issue  by  which  the  right  of 
Nanny  and  others  to  freedom  was  brought 
in  question  before  the  Jury. 

2.  As  to  the  second  point,  the  admission 
of  the  testimony  of  Geo.  K.  Taylor,  it 
seems  correct,  and  not  exceptionable;  be- 
cause the  declarations,  especially  when 
made  upon  oath,  of  persons  uninter- 
210  ested  and  who  are  then  dead,  *or  not 
to  be  found,  are  admissible  and  proper, 
in  questions  concerning  legitimacy,  or  in 
questions  of  pedigree. 

But  the  admission  of  the  record  in  the 
case  of  Nanny  and  others  v.  Mayes,  to  go 
in  evidence  to  the  Jury,  seems  to  mean 
error  not  to  be  gotten  over;  unless  it  had 
been  qualified  with  an  instruction  that  it 
should  be  considered  only  as  evidence  that 
Nanny  had  obtained  her  freedom. 

In  the  case  of  Shelton  v.  Barbour, (a) 
which  was  mentioned  in  the  argument,  the 
record  in  a  suit  for  freedom,  between  the 
mother  of  the  appellee  and  Robert  Harris, 
was  decided  by  this  Court  to  be  not  only 
proper  but  conclusive  evidence;  because 
there  was  an  act  of  Assembly  in  force,  de- 
claring that  children  shall  be  bond  or  free, 
according  to  the  condition  of  the  mother; 
the  verdict  which  found  the  mother  a  slave, 
was  therefore  conclusive  evidence  to  prove 
the  son  was  so,  unless  rebutted  by  evidence 
to  prove  that  the  son  had  been  emancipated 
after  his  birth. 

I  am  of  opinion,  upon  the  whole,  that  the 
judgment  is  erroneous,  and  ought  to  be  re- 
versed ;  that  the  cause  be  remanded  to  the 
District  Court  for  a  new  trial,  with  an  in- 
struction that  the  record  in  the  case  of 
Nanny  and  others  v.  Mayes,  is  not  to  go  in 
evidence  to  the  Jury,  unless  it  be  qualified 
with  an  instruction  that  it  be  considered 
only  as  evidence  that  Nanny  had  obtained 
her  freedom. 

The  opinion  of  the  Court  was  entered  as 
follows : 

*^This  day  came  the  parties  by  their 
counsel,  and  the  Court  having  maturely 
considered  the  transcript  of  the  record  of  the 
judgment  aforesaid,  and  the  arguments  of 
counsel,  is  of  opinion,  that  the  said  District 
Court  erred  in  permitting  the  record  in  the 
suit  between  Nanny  and  others  and  Stephen 
Mayes  to  go  to  the  Jury,  as  evidence  to 
prove  that  the  said  Nanny  was  free  as   be- 


(a)  2  Wash.  64. 


ing  descended  in  the  maternal  line  from 
an  Indian  ancestor,  imported  into  this  State 
since  the  year  1705 ;  no  such  fact  as  that 
appearing  from  the  said  record,  in  which 
there    is    neither    plea    nor    issue,    but  a 

judgment   by   default,     and   writ  of 
211      ^inquiry   of   damages  only ;  and  that 

there  is  no  other  error  in  the  said ' 
judgment.  Therefore  it  is  considered,  that 
the  said  judgment  t>e  reversed  and  annulled. 
And  it  is  ordered,  that  the  jurors'  verdict 
be  set  aside,  and  that  a  new  trial  be  had 
of  the  issue  joined  between  the  parties  in 
this  suit;  on  which  trial  the  record  in  the 
suit  between  Nanny  and  others  and  Stephen 
Mayes  shall  be  admitted  to  go  to  the  Jury 
as  evidence  that  the  said  Nanny,  one  of  the 
plaintiffs  in  the  said  record  mentioned,  was 
a  free  woman,  or  entitled  to  her  freedom 
on  the  day  of  the  emanation  of  the  writ  in 
that  suit;  leaving  it  open  to  both  parties  to 
shew,  if  they  can,  upon  what  ground  the 
judgment  in  that  suit  was  rendered;  and 
also  leaving  it  to  them  to  shew,  if  they  can, 
whether  the  plaintiff  Isabell  was  bom  be- 
fore or  after  the  emanation  of  the  writ  in 
that  suit.'*  

Qibbs  V.  Perkinson. 

Tuesday,  March  29. 1806. 

Appeal— Death  of    Appellant— Abatement— RevlvaL*— 

An  appeal  having  abated  atone  term  by  the  death 
of  the  appellant:  at  the  next  term  a  scire  facias 
was  awarded  on  the  motion  of  his  administrator, 
who  had  qualified  since  the  abatement,  for  the 
appellee  to  shew  cause  why  the  appeal  should  not 
be  revived. 

The  appeal,  in  this  case,  was  abated  at 
the  last  term,  by  the  death  of  the  appellant; 
and  now  Mr.  Randolph  moved,  in  behalf  of 
his  administrator,  who,  as  he  said,  had 
since  then  qualified  to  revive  the  appeal  by 
the  scire  facias. 

JUDGE  TUCKEJR  thought  the  writ 
might  be  awarded,  and  the  appellee  be  at 
liberty  to  shew  cause,  upon  the  return, 
against  the  revival  of  the  appeal,  and  he 
should  be  willing  to  hear  him. 

JUDGES  ROANE  doubted  whether  it  could 
properly  be  granted. 

But  JUDGE  FLEMING  concurring  with 
JUDGE  TUCKER— 

The  scire  facias  to  revive  the  appeal  was 
awarded. 


'Appeal— Death  of  Appellant— Revival.— The  princi- 
pal case  is  cited  in  Gainer  y.  Qainer.  80  W.  Va.  SM, 
808.  4  S.  E.  Rep.  426,  428.  See  monoffraphic  note  on 
''Appeal  and  Error"  appended  to  Hill  v.  Salem,  etx:.. 
Turnpike  Co.,  1  Rob.  268. 
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CASKS  ARGUED  AND  DETERMINED  IN  THE 
SUPREME  COURT  OF  APPEALS  OF  VIRGINIA. 

At  thb  Term  Commbncing  in  Aprh.,  1808. 
in  thb  thirty-second  year  of  the  commonweai,th. 


JUDGES : 


PETER  IvYONS.d)  Esquire,  President. 
WILLIAM  FLEMING,  EsquirE. 


SPENCER  ROANE,  Esquire. 
St.  GEORGE  TUCKER,  Esquire. 


ATTORNEY  GENERAIv  : 

PHILIP  NORBORNE  NICHOLAS,  Esquire. 


The  Commonwealth  v.  Colquhouns  and 
Others. 

April.  180& 


-UaUllty-LoM     of     ToImcco.*— The 

Commonwealtli  cannot  be  compelled  to  make  rood 
the  loss  of  tobacco  received,  inspected,  and  passed 
at  a  public  warehouse,  but  not  delivered  by  the 
inspectors  on  application  to  the  persons  holding 
the  notes:  notwlthstandinsr  the  same  was  unlaw- 
fully converted  to  their  own  use  by  the  Inspectors, 
or  is  otherwise  mlssinsr  and  not  accounted  for. 
and  the  inspectors  are  insolvent 

This  case  was  twice  argued,  at  great 
length,  (in  November,  1806,  and  June, 
1807,)  on  the  important  question,  whether 
the  Commonwealth   could  be    compelled    to 

make  good  the  loss  of  tobacco  which 
214      had    been    received,    inspected    *and 

passed  at  a  public  warehouse;  but 
was  not  delivered  by  the  inspectors,  on 
application,  to  the  persons  holding  the 
notes,  the  same  having  either  been  un- 
lawfully converted  to  their  own  use  by 
the  inspectors,  or  otherwise  missing  and 
not  accounted  for;  and  the  inspectors  being 
insolvent. 

It  appeared  that,  in  the  year  1796,  Colqu- 
houns and  others,  being  proprietors  of  cer- 
tain tobacco-notes,  to  the  amount  of  one 
hundred  and  thirty-six  hogsheads,  acquired, 
in  the  ordinary  course  of  their  dealings,  for 
a  valuable  consideration,  applied  to  the  in- 
spectors at  Barksdale's  warehouse,  by  whom 
the  notes  were  issued  for  the  tobacco  ex- 
pressed therein ;  and  that  the  said  inspectors 
not  only  failed  to  deliver  the  tobacco,  but 
pnblicly  acknowledged  that  it  was  not  in 
the     warehouse.  (2)      Upon     this     subject. 


(1)  JX7DGS  Lyons  was  absent  the  whole  of  this 
term,  having  been  prevented  from  attending-  by 
iDdispoBitlon.— Note  in  Oriflrlnal  Edition. 

'Action  on  Inspector's  Bond— Nondelivery  of  Tobacco. 
—The  principal  case  is  cited  with  approval  in  Pasre 
V.  Peyton,  2  Hen.  &  M.  B78. 

Comnionwesltli— Liability  to  Citizens.— The  princi- 
pal case  Is  cited  in  Attorney  General  v.  Turpin.  3 
Hen.  &  M.  557.  to  the  point  that  the  commonwealth 
cannot  be  made  liable  to  its  own  citizens,  beyond 
the  tenor  of  its  own  enffaffements. 

(2)  It  is  proper  to  mention,  that  Erasmus  Gill,  one 
of  the  inspectors,  by  his  letter  to  the  Court  of  Din- 
widdle County,  dated  the  I2th  of  November.  1796, 
(a  copy  of  which  is  inserted  in  the  record,)  declared 
that  no  fault  onffht  to  be  attributed  to  Col.  George 
Pegram,  the  other  Inspectors:  that  the  deficiency 
in  the  tobacco  was  to  be  attributed  "to  no  other 
canse  bat  his  own  credulity  for  deliverinflr  tobacco 
on  lists,  without  notes,  on  the  honour  of  men  who 
called  themselves  gentlemen;  and  that  those  very 
notes  had  been  transferred  to  others  after  receiv- 
ing the  tobacco  from  the  warehouse."  In  the  depo- 
osition  of  Robert  Colquhoun,  one  of  the  witnesses 
examined  before  the  justices,  a  circumstance  is 


215  evidence  *was  taken  before  two  jus- 
tices of  the  peace,  in  the  manner  pre- 
scribed by  the  36th  section  of  the  act 
reducing  into  one  the  several  acts  of  As- 
sembly for  the  inspection  of  tobacco,  (a) 
and  laid  before  the  governor  and  council, 
who  removed  the  inspectors  from  office, 
considering  the  loss  to  have  been  occasioned 
by  their  misconduct,  though  in  what  man- 
ner did  not  precisely  appear. 

Several  of  the  persons  injured  brought 
actions  on  the  case,  under  a  clause  in  the 
same  section  above  mentioned,  in  the 
County  Court  of  Dinwiddie,  against  the  in- 
spectors, obtained  judgments,  and  sued  out 
executions,  which  were  returned  *^no 
effects."  They  then  applied  to  the  auditor 
of  public  accounts,  and  demanded  from  him 
a  warrant  on  the  treasury  for  the  value  of 
the  tobacco,  which  he  refused  to  gprant: 
whereupon  they  filed  a  bill,  (stating  the 
said  circumstances, )  in  the  late  High  Court 
of  Chancery,  against  the  Auditor,  Attor- 
ney-General, and  Treasurer,  praying  for 
such  relief  as  equity  might  direct.  To  this 
bill  the  defendants  put  in  an  answer  and 
demurrer ;  the  former  of  which  neither  ad- 
mitted nor  denied  the  allegations  of  the 
plaintiffs,  but  required  legal  evidence  to  sup- 
port them :  and  the  latter  absolutely  denied 
the  responsibility  of  the  Commonwealth  to 
make  good  the  loss. 

The  late  Chancellor  was  of  opinion,  that 


stated,  which,  in  some  decree,  corroborates  this 
allefiration  of  Gill.  The  deponent  said,  that  three 
hofiTsheads  of  tobacco  were  shipped  by  Robert  and 
Walter  Colquhouns,  from  Barkdale's  warehouse, 
on  the  14th  day  of  September,  1796;  and  that  the 
deponent,  on  ezaminlnff  the  books  of  John  M'Rae, 
senior,  saw  an  entry  therein,  from  which  it  ap- 
peared that  the  said  M*Rae  had,  on  the  17th  of  the 
same  month,  purchased  three  hogsheads  of  tobacco 
correspondinsr  with  the  three,  which  had  been 
shipped,  in  numbers,  tares  and  netts;  that  the  de- 
ponent did  not  deliver,  with  his  own  hands,  the 
notes  for  the  said  three  hofirsheads  of  tobacco,  to 
either  of  the  inspectors,  but  sent  them,  together 
with  three  dollars  for  tax,  by  a  black  man  named 
Plenty,  who  commonly  delivered  notes  to  the  in- 
spectors for  the  deponent  and  others.  The  deposi- 
tion of  John  M'Rae,  senior,  proved,  however,  that 
he  received  from  the  warehouse  three  hogsheads 
of  tobacco,  for  the  same  three  notes,  which  he  had 
purchased;  and  a  number  of  witnesses  mentioned 
similar  circumstances,  shewinfir  that  Gill,  the  princi- 
pal acting  inspector,  (Pegram  being  prevented  from 
attending  at  the  warehouse  from  his  bad  state  of 
health,)  in  many  instances  delivered  tobacco  accord- 
ing to  lists,  sent  with  the  notes,  and  afterwards 
delivered  other  tobacco,  (of  course  not  correspond- 
ing in  numbers.  Ac.)  to  other  persons  who  after- 
wards boug'ht  the  notes.— Note  in  Original  Edition, 
(a)  Rev.  Code,  1  vol.,  p.  368. 
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the  Commonwealth  compelling  its  citizens 
to  deposit  their  tobacco  in  its  warehouses, 
under  the  care  of  its  own  officers,  and  re- 
ceiving a  reward  for  the  custody  thereof, 
could  be  considered  only  in  the  light  of  a 
bailee,  or  warehouse-keeper,  for  hire,  and, 
as  such,  is  responsible  for  the  misconduct 
of  its  agents.     He  therefore    decreed, 

216  that  the  Auditor   should  ♦**deliver  to 
the  plaintiffs  respectively,    warrants 

upon  the  treasury  for  the  values  of  the  to- 
baccoes  which  belonged  to  them,"  &c.  *Ho 
ascertain  which  values,  that  issues  be 
joined  between  the  parties,  and  tried  before 
the  District  Court  in  Richmond ;  and  that 
the  verdicts  be  certified  to  the  Court  of 
Chancery."  From  which  decree  the  Attor- 
ney-General, on  behalf  of  the  Common- 
wealth, took  an  appeal. 

The  Attorney-General,  in  support  of  the 
appeal.  This  case  depends  altogether  on 
the  construction  of  the  laws  regulating  the 
inspection  of  tobacco,  and  relative  to  pub- 
lic warehouses  for  the  reception  of  that  ar- 
ticle. It  must  be  admitted,  that  the 
I;egislature  has  a  right  to  pass  laws  of  this 
sort.  All  improved  countries  must  resort  to 
such  laws  to  perfect  their  manufactures  or 
products.  In  this  state,  they  have  been  ex- 
tended to  a  variety  of  articles,  viz.  fish, 
hemp,  meal,  lumber,  flour,  tar,  &c.  as  well 
as  tobacco ;  and  this  right  of  the  Legisla- 
ture has  been  recognized  by  the  constitution 
of  the  United  States.  It  was  exercised  at  a 
very  early  period,  by  our  Assembly;  par- 
ticularly as  to  the  article  of  tobacco,  the 
staple  of  the  country ;  and  great  pains  have 
been  taken  in  perfecting  the  laws  on  this 
subject.  To  these  laws  the  people  have 
assented,  and  they  are  therefore  obligatory 
upon  them,  especially  upon  the  tobacco- 
makers,  for  whose  benefit  they  were  made. 
We  must  look  then  into  the  laws  enacted  on 
this  subject,  to  judge  of  the  liability  of 
the  Commonwealth ;  because  those  laws  cer- 
tainly could  extend  or  restrain  that  liability 
as  the  public  good  might  require ;  and  more 
information  will  be  derived  from  them  than 
from  any  treatise  on  bailments,  even  that 
for  which  the  world  is  indebted  to  the  per- 
spicuous mind  and  eloquent  pen  of  Sir  Wil- 
liam Jones. 

When  we  look  into  those  laws,  we  shall 
find  they  form  a  connected  whole— a  sys- 
tem. The  duties  of  the  inspectors  are  de- 
fined, their  salaries,  their  privileges,  their 
incapacities,  and  the  restrictions  upon 

217  them;  the    penalties   they  *are  liable 
to,  and  in  what  cases ;  where  the  pub- 
lic shall  be  liable,  &c.     Let  us   refer   more 
in  detail  to  these  provisions:' 

Here  the  Attorney-General  referred  to  the 
**act  reducing  into  one  the  several  acts  of 
Assembly  for  the  inspection  of  tobacco,"  (a) 
to  shew  the  great  pains  taken  by  the  Leg- 
islature relative  to  the  appointment  of  in- 
spectors, to  select  proper  characters,  and  to 
guard  against  their  misconduct.  By  the 
14th  section, (b)  every  inspector  is  required 
to  give  bond  with  good  security  in  the  pen- 
alty of  four  thousand  dollars,  with  condition 
for  the  faithful  performance  of  his  duty  ac- 
cording to  the  act.     It  is  true  that  this  bond 

(a)  Rev.  Code,  1  vol.,  c.  185.  sects.  11, 16,  19,  23.  29 
&S0. 

>»)  Ibid.  p.  257. 


is  payable  to  the  Governor  and  his  suc- 
cessors, is  directed  to  be  recorded  in  the 
County,  and  transmitted  by  the  Clerk  of  the 
Court  to  the  Treasurer :  but  these  circum- 
stances do  not  confine  the  right  of  suing  on 
the  bond  to  the  Commonwealth  only.  Its 
being  recorded  in  the  County  is  for  the  ben- 
efit of  persons  injured  by  the  misconduct  of 
the  inspectors;  and  any  such  person  has  a 
right  to  put  it  in  suit  for  his  own  benefit; 
for,  according  to  the  mode  prescribed  in  the 
Revised  Code,(c)  a  judgment  obtained  on  a 
bond,  with  collateral  condition,  shall  re- 
main as  a  security  for  any  breaches  which 
may  happen,  until  the  penalty  be  exhausted ; 
and  it  cannot  be  doubted  that  the  Governor's 
name  may  be  used  for  the  benefit  of  the 
individual.  But  if  the  law  were  defective 
on  this  point,  it  would  only  shew  that  ap- 
plication ought  to  be  made  to  the  Legisla- 
ture to  extend  the  remedy ;  it  by  no  means 
follows  that  the  public  is  liable. 

It  may  be  objected,  that  the  penalty  of 
the  bond  is  too  small.  This  may  possibly 
shew  that  the  law  wants  amendment,  but 
proves  nothing  more. 

The  claimants  in  this  case  proceed  upon 
a  supposed  misconduct  of  the  inspectors, 
who,  they  say,  have  embezzled  their  tobacco, 
and  could  not  deliver  it  when  demanded.  I 
call  upon  gentlemen  to  shew  in  what  part 
of  the  law  the  public  is  made  liable  for 
such  misconduct;  a  law  so  careful 
218  *to  state  the  cases  in  which  liability 
shall  attach,  and  to  provide  for  every 
contingency. 

In  the  20th  section,  (d)  a  remedy  is  given 
against  the  inspectors,  for  double  the  value 
of  the  tobacco  refused  to  be  delivered.  By 
the  36th,  (e)  they  may  be  removed  from 
office,  and  are  made  liable  to  the  action  of 
the  party  grieved  for  all  damages  arising 
from  any  neglect  of  duty.  Under  his  sec- 
tion, the  claimants  have  proceeded  to  ob- 
tain the  removal  of  the  inspectors,  and  to 
get  judgments  against  them ;  thereby  shew- 
ing their  own  sense  of  the  law. 

In  their  bill,  however,  they  state  that  the 
inspectors  are  insolvent.  How  does  this 
give  them  a  claim  upon  the  Commonwealth? 
Is  there  any  correspondent  provision  in  the 
law? 

The  37th  section (f)  is  coiiclusive,  accord- 
ing to  the  maxim,  '^expressio  unius  est  ex- 
clusio  alterius;"  for  that  section  provides, 
that  when  a  warehouse  is  destroyed  by  fire* 
the  loss  shall  be  made  good  by  Uie  General 
Assembly ;  *  'and  in  case  of  such  accident,  no 
inspector  shall  be  sued  or  molested  for  or 
by  reason  of  any  receipts  by  them  given,  or 
for  any  tobacco  burnt  in  any  of  the  said 
warehouses,  but  shall  be  altogether  ac- 
quitted and  discharged  of  and  from  the  pay- 
ment of  the  tobacco  mentioned  in  snch 
receipts;  any  thing  in  the  said  act  before 
contained  to  the  contrary,  notwithstand- 
ing." Of  course  it  follows,  that  in  every 
other  case,  except  that  of  fire,  the  inspect- 
ors, and  not  the  public,  are  to  be  respon- 
sible. 

The  31st  section (g)  shews  the  caution  of 


(c)  1  vol..  p.  111.  c.  76,  sect.  21. 

(d)  Rev.  Code.  1  vol.,  p.  261. 

(e)  Ibid.  p.  266,  267. 

(f)  Ibid.  p.  267. 
(fir)  IDid.  p.  265. 
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the  L<egiBlature  in  guarding  against  any 
constructive  liability  of  the  public  for  a 
•deficiency  of  the  inspector's  salaries;  and 
sect.  51st (a)  is  of  the  same  character. 

Upon  the  whole,  it  seems  very  clear  that 
it  was  not  the  intention  of  the  Legislature 
to  make  the  public  liable,  except  for  fire ; 
and  the  liability  cannot  be  extended  further ; 
Ist.  Because  the  state  has  the  power  to  pass 
an  obligatory  law  upon  this  subject,  by 
which  every  citizen  is  bound;  and,  2dly. 
Because  every  man    who  has  sent  his 

219  tobacco  to  ^a  public   warehouse,    has 
done  it  under  the  faith  of  the  law,  as 

existing,  and  of  no  other. 

Let  us  now  proceed  to  examine  the  grounds 
of  the  Chancellor's  decree,  and  the  reason- 
ing on  which  it  is  founded,  or  by  which  it 
may  be  attempted  to  be  supported. 

The  application  of  general  theories  or 
principles,  under  all  circumstances,  and  to 
all  subjects,  is  a  fruitful  source  of  error  in 
politics,  philosophy,  and  law.  Nothing 
can  be  more  dissimilar  than  the  nature  of 
the  contract  resulting  from  bailment,  and 
the  construction  of  the  laws  regulating  a 
public  institution.  In  the  one  case,  parties 
meet  on  equal  terms;  one  party  puts  into 
the  hands  of  another,  property  for  certain 
purposes,  and  the  law  raises  a  contract. 
In  the  other,  the  Legislature  prescribes  a 
rule.  According  to  Jones  on  Bailments,  (b) 
most  cases  of  that  sort  are  of  implied  con- 
tracts, where  the  law  determines  how  far  the 
party  is  liable.  In  the  case  of  the  ware- 
house, there  is  no  room  for  implication ; 
the  law  gives  the  rule. 

But,  even  in  cases  of  bailments,  if  there 
was  an  express  undertaking  to  a  certain  ex- 
tent only,  the  bailee  would  be  liable  no  far- 
ther. Suppose  a  farmer  agrees  to  receive 
horses  to  graze,  but  not  to  be  liable  for  es- 
capes; he  certainly  would  not  be  liable  for 
escapes.  So  in  this  case,  should  I  admit  it 
to  be  one  of  bailment,  I  should  nevertheless 
contend  that,  as  there  is  an  express  under- 
taking that  the  public  is  to  be  liable  in  one 
case,  it  is  not  to  be  liable  in  any  other 
case. 

But  it  is  said,  that  the  Commonwealth 
receives  a  reward.  If  she  did,  it  ought  not 
to  affect  the  case.  But,  in  fact,  she  does 
not  receive  a  reward.  The  constitution  of 
the  United  States  authorises  her  laying  a 
duty  on  exports,  to  execute  her  inspection- 
laws ;  and  what  she  receives  is  no  more  than 
enough  to  do  this,  to  provide  for  the  con- 
tingency of  fire,  and  to  support  the  ware- 
houses. It  appears  from  sections  4  and 
5,  (c)  that  where  the  rents  of  warehouses 
in  certain  cases  are  directed  to  be  paid 

220  to  the  Treasurer,  it  is  ^merely   to  in- 
demnify the    public    for  buildings  or 

repairs :  in  other  cases,  the  rents  uniformly 
go  to  the  proprietors,  and  not  to  the  public. 
The  Chancellor  says,  too,  that  the  Com- 
monwealth compels  her  citizens  to  deposit 
their  tobacco  in  the  warehouse.  But  the 
law  does  not  compel  any  man  to  make  to- 
bacco, nor  is  he  obliged  to  send  it  to  a  pub- 
lic warehouse  when  made.  It  is  true  he 
cannot  export  it  without  doing  so ;  but  this 
law    is    made    for  his  own  benefit.     So  the 
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law  compels  a  man  to  go  to  law  for  redress 
of  injuries,  and  even  lays  a  tax  on  the  writ; 
yet  the  Commonwealth  is  not  to  pay  for 
every  wrong  done  by  a  sheriff,  clerk,  or 
coroner.  If  the  public  is  liable  in  this 
case,  it  opens  a  door  for  fraud  between 
the  holders  of  tobacco  and  the  in- 
spectors, and  establishes  a  principle  by 
which  the  public  is  to  make  good  all  losses 
arising  from  the  acts  of  public  officers. 

The  doctrine  of  bailment  seems  out  of 
the  question.  The  case  i«  more  analogous 
to  the  doctrine  of  insurance.  Here  there 
was  an  insurance  against  fire,  and  nothing 
else;  and  the  principle  is  certain  that  an 
insurer  is  liable  no  farther  than  the  ex- 
press contract  in  the  policy.  It  is  immate- 
rial whether  the  Legislature  used  words  of 
exclusion,  or  whether  it  enumerated  in  what 
cases  it  should  be  liable.  The  construction 
is  the  same  in  either  case,  (d) 

George  K.  Taylor,  for  the  appellees.  If 
the  idea  of  sovereignty  be  excluded,  this  is 
a  complete  case  of  bailment.  The  terms  of 
the  definition (e)  apply  exactly  to  this  case. 
I  will  therefore  examine  the  case,  1st.  On 
the  doctrine  in  such  cases  generally ;  2dly. 
Whether  the  Commonwealth's  being  a 
party  makes  any  difference  in  reason  or  in 
law. 

1.  Bvery  bailee  for  reward  is  liable  for  the 
want  of  ordinary  care,  (f)  In  this  case,  the 
state  demands  and  receives  a  reward  of  one 
dollar  on  every  hogshead,  and  the  same  rea- 
son applies.  In  every  instance  the  bailee  is 
amenable  for  the  negligence  or  fraud  of 
his  servants,  because  he  selects  and  reposes 
confidence  in  them,  and  not  the 
221  stranger,  *who  acts  only  with,  and 
on  the  faith  of,  the  master.  Now,  if 
these  doctrines  be  true  in  case  of  voluntary 
bailments,  how  much  stronger  must  they  be 
in  this,  where  the  bailment  is  constrained? 
For  the  planter  is  compelled,  if  he  will  not 
use  his  tobacco  on  his  own  farm,  to  bring 
it  to  a  public  warehouse,  and  there  to  leave 
it  under  the  care  of  persons  whom  he  does 
not  select,  who  serve  for  the  small  salary  of 
1001.  each,  and  of  whose  conduct  and  morals 
he  is  utterly  ignorant.  Should  he,  after 
leaving  his  tobacco,  understand  that  the 
inspectors  are  among  the  worst  of  men, 
yet  in  their  custody  it  must  remain,  till  ex- 
ported. He  receives  only  a  piece  of  paper 
in  lieu  of  it,  with  a  special  promise  that  it 
shall  be  re-delivered  for  exportation. 

This  then  is  as  strong  a  case  of  bailment 
as  can  oe  put ;  and  on  principle,  the  public 
is  liable.  I  do  not  object  to  the  tobacco- 
law.  It  is  politic  and  expedient.  But  the 
Commonwealth  is  bound  by  the  obligations 
which  it  imposes  upon  her.  Such,  from  the 
law,  appears  to  be  the  sentiment  of  the 
public:  for  provision  is  made  for  the  plant- 
er's indemnification  in  case  of  fire ;  though 
that  is  a  case  where  the  bailee  for  reward 
would  not  be  liable ;  neither  could  the  in- 
spectors, since  a  loss  by  fire  is  not  occa- 
sioned by  gross,  nor  by  ordinary  negligence. 
The  public  indemnifies  the  holder  then,  on 
this  principle,  that  he  is  obliged  to  deposit 
and  leave  his   tobacco.     But,    if   they    will 


u)  P.  271. 
(b)  P.  1  &  117. 
<c>  P.  2S>4&25& 


(d)  See  4  Bac.  Abr.  (Gwll.  edit)  641,  and  Lavabre 
y. Wilson.  Douff.  884. 

(e)  Jones,  p.  1. 

(f)  Jones,  87,  88. 
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indemnify  where  there  is  no  kind  of  blame 
imputable,  would  it  not  be  monstrous  if 
they  were  not  to  do  so  where  there  is  great 
blame  imputable  to  their  own  agents? 

It  is  said,  however,  that  remedies  are 
given  to  the  injured  persons  against  the  in- 
spectors. True :  and  where  these  remedies 
are  sufficient  to  produce  absolute  satisfac- 
tion, there  is  no  redress  against  the  public ; 
at  least  no  one  would  think  of  asserting  it. 
The  giving  the  remedy  at  all  is  an  ac- 
knowledgment that  the  aggrieved  individual 
ought  to  have  redress :  but,  where  that  ex- 
periment is  tried  and  proves  ineffectual,  is 
the   principle  conceded  by  the  Legislature 

satisfied  by  a  delusive  recovery  against 
222      the  agents  of  *the  public?    Why  would 

the  Legislature  give  double  damages 
against  the  inspectors,  if  not  to  induce  per- 
sons injured  to  sue  them  instead  of  the 
public? 

It  is  objected,  that  the  inspectors  gave 
bond  and  security.  But  the  answer  is,  that 
that  bond  is  given  only  for  the  benefit  of 
the  public,  to  secure  its  taxes ;  not  for  the 
benefit  of  individuals.  For,  in  no  instance, 
can  any  individual  take  advantage  of  such 
bond,  except  where  that  right  is  expressly 
given  him  by  law;  as  in  the  cases  of 
sheriffs',  clerks',  and  executors'  bonds,  &c. 
Now,  here,  there  is  not  only  no  such  provi- 
sion, but,  e  contra,  there  is  a  particular 
remedy  given  on  the  bond  to  the  Treasurer 
officially  for  non-payment  of  duties.  Again, 
the  penalty  of  the  bond  proves  it  to  be  only 
for  duties ;  for  each  inspector  is  bound  only 
in  four  thonand  dollars,  a  sum  vastly  in- 
adequate as  a  security  for  the  large  quanti- 
ties of  tobacco  intrusted  to  their  care ;  but 
fully  sufficient  to  answer  for  the  duties. 

It  is  said,  that  the  public  is  not  liable  for 
the  acts  of  sheriffs,  clerks,  and  other  func- 
tionaries. But  these  officers  are  appointed 
for  the  benefit  of  individuals,  not  of  the 
public :  Here  the  inspectors  are  appointed 
for  the  benefit  of  the  public.  From  the 
agency  of  the  former,  the  public  receives 
no  reward ;  but,  here,  it  does  receive  a  re- 
ward. And,  above  all,  in  those  cases  the 
bond  is  given  for  the  benefit  of  any  person 
injured ;  which  is  not  the  case  of  inspectors' 
bonds. 

The  great  object  of  the  Commonwealth  is 
to  preserve  the  credit  of  tobacco-notes ;  for 
the  individual,  being  unable  to  remove  his 
tobacco,  is  compelled  to  receive  the  note  as 
its  substitute.  This  note  he  sells.  With  this 
note  he  pays  his  tobacco-debts;  and  these 
notes  are  specifically  recoverable  by  action 
of  debt.  They  are  made,  in  fact,  a  circu- 
lating medium,  and  pass  from  one  to  an- 
other without  assignment.  If  sold,  or  paid 
away  in  satisfaction  of  a  debt,  nobody 
imagines,  in  case  the  tobacco  mentioned  in 
them  is  not  delivered  by  the  inspectors  on 
application,    that   resort  can  be  had  to  the 

seller  or  payer.  So  far,  indeed,  is  the 
223      *idea    carried,    (that    the    holder    of 

the  note  is  entitled  to  the  tobacco  at  all 
events,)  that  by  the  41st  section, (a)  where 
the  real  owner  loses  the  note,  he  gives  bond, 
on  receiving  a  new  one,  to  make  good  the 
value  to  any  person  who  shall  exhibit  the 
original;  and  this  private  injury  is  sub- 
mitted   to  for   purposes    of   public    policy. 

(a)  P.  887. 


Now,  to  make  them  as  current  as  bank- 
notes— to  compel  the  receipt  of  them  instead 
of  the  tobacco  itself — to  subject  the  owner, 
if  careless  in  keeping  them,  to  the  total  loss 
of  the  fruits  of  his  labour — and  yet  to  say, 
that,  for  a  fraud  committed  by  its  agents,, 
the  public  will  not  be  liable,  manifests  so 
great  an  inconsistency  as  ought  not  to  be  im- 
puted to  the  Legislature. 

2.  Does  its  being  a  case  of  the  Common- 
wealth make  any  difference*^ 

For  the  exercise  of  those  powers  which 
are  necessary  to  its  sovereignty,  the  State 
is  not  and  ought  not  to  be  liable;  because, 
in  such  instances,  individual  inconvenience 
and  injury  must  yield  to  public  benefit. 
But  there  is,  on  principle,  a  difference  be- 
tween a  case  of  that  sort,  and  one  founded 
on  contract,  either  express  or  implied;  and, 
in  support  of  that  principle,  remedy  is  given, 
in  every  instance,  where  a  person  considers 
himself  as  having  a  just  claim  against  the 
public.  Now  here,  the  custody  of  the  to- 
bacco by  the  agency  of  inspectors  is  not  an 
absolutely  necessary  act.  The  State  may 
consider  it  an  expedient  one :  but  not  being 
absolutely  necessary,  the  State  assumes  the 
custody,  receives  a  reward,  and  issues  a 
note,  printed  by  herself,  (1)  though  signed 
by  her  agents,  promising  to  deliver  it.  The 
promise  of  the  agents  made  by  her  direc- 
tions is  therefore  her  own  promise.  The 
case,  then,  is  that  of  contract,  and  the  to- 
bacco is  recoverable ;  for  wherever  the  Com- 
monwealth   binds   herself  by   contract,  her 

Courts  can  enforce  it. 
224  *In  every  other   instance  of  loss  to 

individuals  from  the  agents  of  the 
State,  reparation  is  made  by  the  State;  for 
example,  in  the  case  of  impressments.  The 
same  reason  applies  here ;  because  restraint 
is  imposed  on  the  free  agency  of  the  citizen 
in  both  instances. 

The  constitution  of  the  United  States 
prohibits  the  imposition  of  duties  on  ex- 
ports, except  for  the  support  of  the  inspec- 
tion laws.  *  Now,  there  is  a  large  surplus  in 
the  tobacco  fund;  for  the  amount  of  the 
duties  far  overgoes  all  losses  by  tire  and 
other  expenses.  The  state  then  either  holds 
the  surplus  as  trustee  for  sufferers  of  this 
description,  or  she  violates  the  Constitution, 
and  is  amenable  to  the  general  government 
for  the  surplus. 

Wickham,  on  the  same  side.  The  case  is 
a  new  and  important  one ;  but  to  be  decided 
on  principles  long  known  and  established. 
In  this  case  the  tobacco  was  not  lost  by 
fire,  inundation,  or  depredation  of  the 
enemy,  but  by  gross  fraud  in  the  officers  of 
government.  If,  in  all  those  instances,  the 
Legislature  thought  it  their  duty  to  com- 
pensate individuals,  why  not  in  the  present 
instance? 

There  are  two  species  of  acta  of  sover- 
eignty ;  1.  Such  as  are  absolute  and  inde- 
pendent of  contract ;  such  as  the  appoint- 
ment of  officers  of  government,  &c. ;  and 
2dly.  Those  in  which  the  State  enters  into 
contracts;  viz.  acts  for  the  establishment  of 
canals,  banks,  &c. ;  and,  in  the  last  men- 
tioned cases,  it  subjects  itself  to  obligations, 
as  much  as   individuals   do    by    their    con- 


(1)  It  is  the  duty  of  the  public  printer  to  supply 
tbe  inspectors  with  blanks.  See  Rev.  Code,  1  toLv 
p.  888,  c.  238,  sect  2.— Note  in  Orifirlnal  Edition. 
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tracts.  In  this  case,  the  State  undertakes 
to  establish  public  warehouses,  appoints 
agents*  and  receives  not  only  a  tax  for  sup- 
port of  the  institution,  but  a  compensation 
to  indemnify  against  losses.  I  grant  this 
is  not  received  as  revenue :  for  if  it  was,  it 
would  be  clearly  unconstitutional. 

It  is  objected,  that  the  State  has  provided 
for  the  case  of  fire  only,  and  not  for  other 
cases.  To  this  I  answer,  that  it  was  un- 
necessary to  mention  other  cases,  because, 
in  every  instance,  except  that  of  fire,  the 
liabili^  of  the  State  rests  on  general  prin- 
ciples. 
225  *A11  that  the  Court  wanted  was  ju- 
risdiction. This  is  given  by  a  law 
since  the  revolution.  The  case  of  the  Com- 
monwealth V.  Beaumarchais(a)  puts  that 
question  for  ever  at  rest.  Since  the  law 
appointing  auditors  of  public  accounts, 
the  Legislature  has  been  cautious  in 
meddling  with  claims  against  the  State ; 
but,  in  every  question  of  difficulty,  has  left 
it  to  the  judiciary;  and  every  member 
of  the  Assembly,  as  a  man  of  honour,  has 
felt  himself  bound  to  appropriate  the 
money,  when  the  Judges  have  decided 
against  the  Commonwealth. 

Onr  whole  system  of  laws  proves  that  the 
Legislature  always  considered  tobacco- 
notes  as  representing  the  specific  tobacco 
itself,  and  that,  whenever  the  tobacco  can- 
not be  had  from  the  warehouse,  the  Com- 
monwealth is  bound  to  compensate  for  it. 
Tobacco- notes  (and  not  the  tobacco  itself) 
are  made  a  tender  by  the  Revised  Code;(b) 
and  even  transfer  tobacco  is  made  a  tender, 
in  the  same  County,  or  the  next  adjacent. 
Now,  unless  the  notes  represent  so  much 
tobacco  which  the  State  is  pledged  for,  the 
debtor  may  pay  off  his  creditor  with  noth- 
ing. Suppose  an  execution  for  tobacco  is 
satisfied  by  the  delivery  of  notes ;  can  the 
person  receiving  it,  if  he  finds  he  cannot 
get  the  tobacco  itself,  resort  back  to  the 
payer,  unless  he  can  prove  that  the  payer 
had  applied  for  the  tobacco,  and  discovered 
it  was  lost,  before  the  payment?  But  how 
can  that  be  done  in  this  case?  Now  the 
State  receives  a  compensation  adequate  to 
all  these  losses. 

An  objection  is  raised  to  making  the 
State  liable  for  the  misconduct  of  its  offi- 
cers: but  the  same  thing  frequently  hap- 
pened during  the  war.  There  were  then  a 
namber  of  commissaries,  quarter-masters, 
&c.  Suppose  they  embezzled  property  after 
giving  receipts,  was  not  the  state  liable? 
It  is  said,  the  suit  ought  to  be  brought 
against  the  inspectors.  True  it  is,  the  ac- 
tion lies  against  them  for  the  penalty :  but, 
considering  this  as  a  case  of  bailment,  it 
is  like  the  case  of  goods  lost  in  a  ship,  for 
which  either  the  owner  or  his  agent  is  lia- 
ble.   The  person  injured  may  sue  either,  but 

can  have  only  one  satisfaction. 
226  *Hay,  on  the  same  side,  noted  the 
difference  between  tobacco  and  every 
other  commodity ;  observing  that  other  com- 
modities were  not  (like  tobacco)  taken  out 
of  the  possession  of  the  owners.  If  the  to- 
bacco was  not  as  good  as  it  ought  to  be,  it 
was  directed  to  be  burnt ;  and  though  in- 
spected  and   passed,    might  be  sold,  if  not 

(a)  S  CaU.  122. 

(1>)  iTOLp.  20O,sect2O. 
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taken  away  in  twelve  months.  If  this  was 
a  case  in  a  foreign  country,  and  the  gov- 
ernment did  not  consider  itself  responsible 
for  the  fraud  of  its  agents  under  such  cir- 
cumstances, we  should  think  it  the  most  ig- 
norant part  of  Africa. 

The  doctrine  we  contend  for  is  reco^rnized 
in  the  inspection  law:  else  why  did  the 
Commonwealth  make  itself,  responsible  in 
case  of  fire?  It  required  no  great  foresight 
to  know  that  fire  might  happen :  it  was 
therefore  provided  for.  But  a  fraud  of  this 
sort,  a  flood,  or  an  enemy,  were  not  thought 
of :  they  were  therefore  omitted.  Yet  when 
a  quantity  of  tobacco  was  carried  away  by 
a  flood  in  the  year  1771,  and  when  another 
quantity  was  destroyed  by  the  enemy  during 
the  last  war,  the  Assembly  passed  laws  to 
make  it  good.(c) 

In  a  similar  case,  in  the  L.  U.  S.(d)  the 
Congress,  authorising  a  deposit  of  teas,  in 
certain  cases,  thought  it  necessary  expressly 
to  provide  that  it  should  be  at  the  risk  of 
the  importer,  to  prevent  the  United  States 
from  being  liable,  though  the  deposit  in 
such  cases  is  voluntary. 

Whether  the  Commonwealth,  in  this  case, 
is  a  bailee  for  reward  or  not,  is  unimpor- 
tant; because  a  bailee  without  reward,  is 
responsible  for  fraud.  But,  in  fact,  the 
Commonwealth  receives  a  large  profit. 

As  to  suing  on  the  inspector's  bond,  such 
a  suit  cannot  be  maintained.  The  Legis- 
lature never  contemplated  such  a  fraud  (the 
inspectors  being  annually  appointed)  as  that 
of  their  failing  to  deliver  tobacco,  and 
therefore  required  security  for  the  public 
money  only.  The  double  penalty  was  given 
to  prevent  neglects  of  duty,  but  not  frauds. 
This  is  manifest  from  the  words  of 
227  the  Act  of  Assembly,  sect.  14,  *for, 
if  the  bond  had  been  intended  for 
every  individual,  it  would  have  remained 
in  the  County ;  instead  of  which  it  is  to  be 
transmitted  to  the  treasurer.  Its  being  re- 
corded in  the  County,  is  merely  to  prevent 
the  inconvenience  which  might  arise  from 
the  loss  of  the  original  on  its  way  to  the 
Treasurer.  The  penalty  of  four  thousand 
dollars  was  never  intended  to  cover  property 
to  the  value  of  four  hundred  thousand.  In 
the  case  of  bonds  given  by  the  collectors 
for  the  United  States,  the  penalties  are  in 
some  degree  adequate  to  the  public  monies 
going  through  their  hands.  The  language 
of  this  law  too  is,  **If  the  inspectors  shall 
fail  to  pay,  &c.  the  Treasurer  shall  move 
against  them,"  &c.  which  seems  to  limit 
the  right  of  recovery  to  the  Treasurer  only. 

Wherever  official  bonds  have  been  intended 
to  be  put  in  suit  for  the  benefit  of  an  indi- 
vidual, the  Legislature  has  expressly  said 
so;  but  in  this  instance  it  is  silent. 

It  is  contended,  however,  that  any  person 
injured  may,  ex  debito  justitiae,  put  in  suit 
a  bond  taken  for  the  performance  of  public 
duties.  I  question  whether  this  was  law  in 
England,  until  the  case  of  The  Archbishop 
of  Canterbury  v.  House,  Cowp,  140,  cited 
in  1  Esp.  199;  see  also  3  Atk.  248,  but  Salk. 
315,  is  contra.  At  any  rate,  in  this  coun- 
try,  the   Legislature    have  not    recognized 


(c)  See  the  acts  of  1771,  c.  1,  and  of  May  Sess.  1782, 
c.  10. 

(d)  4  vol.  p.  881. 
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the  idea ;  but  have  gone  upon  the  principle 
that  a  special  provision  is  necessary. 

The  honour  of  the  country,  and  sound 
policy,  require  that  the  tobacco-notes  should 
freely  circulate,  and  that  the  tobacco  should 
be  forthcoming.  The  State  cannot  stand 
on  a  higher  ground  than  an  individual. 
Our  position  is,  that  where  government 
takes  a  man's  property,  and  is  paid  for 
keeping  it,  it  ought  to  keep  it  safely,  or 
pay  for  it.  We  shew  the  general  rule :  if 
the  state  is  entitled  to  any  discrimination 
in  its  favour,  such  privilege  ought  to  be 
shewn.  But  no  reason  can  be  given  for  it. 
There  is  no  instance  in  any  government  of 
a  State's  claiming  a  right  to  take  private 
property    without  compensation;    not 

228  even    in    the  reign    *of   Robespierre. 
But,    here,    the   case   is  as  strong  as 

possible;  for  Virginia  has  positively  de- 
clared, that  any  person  may  sue  the  Com- 
monwealth, either  in  law  or  equity. (a) 

Randolph,  in  reply,  in  addition  to  the  ar- 
guments urged  before  by  the  Attorney- 
General,  said,  that  the  principle  involved 
in  this  case  was  of  vast  importance.  No 
human  foresight  could  reach  the  conse- 
quences which  might  flow  from  it,  since 
many  other  claims  of  a  similar  nature 
might  be  produced  by  the  decision,  if  it 
should  be  against  the  Commonwealth. 
These  consequences  ought  not  to  intimidate 
the  Judges,  but  to  make  them  cautious,  and 
induce  them  to  give  their  profound  and 
energetic  attention  to  the  subject. 

The  comparison  to  bailments  arises  from  a 
disposition  to  apply  general  maxims  to  cases 
not  analogous.  The  compulsion  on  the 
planter  to  deposit  his  tobacco  in  the  ware- 
house, is  as  much  a  ground  of  defence  on  our 
part,  as  of  attack  on  theirs.  It  proves  that 
this  is  an  act  of  the  State's  sovereign  au- 
thority. From  that  circumstance  I  conclude, 
that  the  compelling  act,  being  an  act  of 
sovereignty,  excludes  the  responsibility  of 
the  State,  wherever  it  is  silent  as  to  such  re- 
sponsibility. Now  it  is  silent  as  to  respon- 
sibility on  this  occasion. 

This  law  is  not  unjust,  because  it  derives 
its  force  from  the  assent  of  the  governed. 
In  a  pure  democracy,  this  assent  is  expressly 
and  personally  given ;  in  a  pure  aristocracy, 
mixed  monarchy,  or  representative  govern- 
ment, impliedly.  The  inspectors,  therefore, 
are,  in  fact,  the  agents  of  every  individual, 
because  they  all  assented  by  their  represen- 
tatives to  the  appointment  of  those  officers. 
Every  individual  is  consequently  liable  for 
their  default. 

The  difference  between  a  law  and  a  com- 
pact is  clearly  stated  in  2  Ruth.  Inst.  216, 
from  which  it  is  evident,  that  in  this  case 
there  was  no  compact  on  the  part  of  the 
State,  but  only  a  positive  law  for  general 
purposes. 

229  ^Another      consideration,        which 
proves    that    there    is   no  compact  in 

this  instance,  is,  that  the  Legislature  may 
repeal  this  law,  whenever  it  thinks  proper; 
but  it  will  not  be  said,  that  it  can  repeal 
its  own  contracts. 

In  the  cases  of  Beaumarchais  and  of  Puley 
against  the  Commonwealth,  there  were  pos- 
itive contracts  with  the  Executive;  and,  in 


(a)  Rev.  Code,  1  vol.  p.  140,  sect  6. 


the  case  of  impressments,    there    is    an  ex- 
press provision  in  the  law. 

For  a  century  and  a  half,  inspection  laws 
have  existed  in  this  country:  yet  no  such 
experiment  was  ever  made  before;  and  no 
such  proceeding  was  ever  heard  of  in  Great 
Britain,  or  under  any  other  government. 
The  very  idea  of  sovereign  authority  is  in- 
consistent with  it.  And  shall  we  convert 
the  sovereign  State  of  Virginia  into  a  petty 
bailee  or  common  cs rrier?  The  consequence 
would  be,  if  general  principles  were  carried 
so  far  as  to  make  the  Commonwealth  liable, 
in  this  case,  that,  by  parity  of  reasoning, 
the  government  might  be  compelled,  if  it 
laid  an  embargo,  to  make  good  all  damages 
resulting  from  it. 

He  strongly  pressed  the  principle  of  the 
sovereign  power  of  the  State,  putting  it  in 
various  points  of  view ;  and  insisted,  that 
even  if  the  State  was  morally  bound  to 
make  good  this  loss,  the  Courts  could  not 
compel  it  to  do  so,  unless  it  had  bound  it- 
self by  a  contract,  or  by  its  own  law;  for 
the  law  concerning  the  Auditor(b)  only 
gave  a  remedy  against  the  State  to  enforce 
a  right,  but  did  not  create  a  rififht  where 
not  otherwise  existing. 

He  concluded  with  saying,  that  the  only 
remedy  for  the  claimants,  if  they  could  ex- 
pect any,  was  to  apply  to  the  Legislature; 
and  the  examples  put  by  Mr.  Hay,  of  de- 
struction by  a  flood  or  by  an  enemy  shewed 
the  necessitv  of  such  application. 

Curia  advisare  vult. 
230         *Saturday,    April    16.     The  Judges 
delivered  their  opinions. 

JUDGE  TUCKER.  Colquhoun  and  others 
brought  a  suit  in  the  H.  C.  C.  against  the 
Auditor  for  the  value  of  certain  tobacco 
purchased  by  them,  the  notes  for  which 
they  had ;  but  on  application  for  the  to- 
bacco it  was  not  delivered,  having  been 
embezzled,  as  was  alleged,  by  one  of  the 
inspectors,  both  of  whom  were  insolvent. 
Upon  a  demurrer  to  the  bill  the  Chancellor 
decreed  that  the  Commonwealth  was  liable 
for  the  tobacco  thus  embezzled.  The  Audi- 
tor appealed. 

On  the  part  of  the  Commonwealth  it  is 
contended, 

1.  That  according  to  the  true  interpreta- 
tion of  the  tobacco-laws  the  Commonwealth 
is  not  liable  for  the  misconduct  of  the  in- 
spectors, in  case  of  insolvency. 

2.  That  she  cannot  be  made  liable  in  any 
case  where  she  is  not  expressly  made  liable 
by  those  laws. 

On  the  part  of  the  appellees  it  is  con- 
tended. 

That  the  Commonwealth  is  liable  for  the 
misconduct  of  the  inspectors  in  the  same 
manner  that  any  common  bailee  of  goods 
is,  or  may  be  liable  for  the  misconduct  of 
his  agents  and  servants. 

The  laws  for  the  inspection  of  tobacco 
made  at  several  periods  in  this  country, 
have  had  for  their  object  the  improvement 
of  that  staple  commodity,  and  the  benefit 
anci  security  of  all  that  make,  or  deal  in  it. 
The  planter  is  secured  from  participating  in 
the  loss,  which  might  otherwise  be  sustained 
by  the  whole  community,  in  consequence  of 
the  fraudulent,  or  slovenly   conduct  of  un- 


(b)  Rev.  Code,  1  vol.  p.  140. 
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principled  men,  who  might  wish  to  put  off 
mere  trash  for  a  valuable  commodity ;  the 
merchant  on  the  other  hand  is  equally  se- 
<:ured  against  these  frauds ;  and  purchases 
with  confidence  on  the  evidence  of  the  to- 
bacco-note, that  the  commodity  is  sound 
and  merchantable.  Laws  made  with  a  view 
to  these  objects  must  be  compulsory,  must 
be  penal  in  order  to  be  beneficial.  Numer- 
ous   are    the    penalties    which    they 

231  ^impose     upon    the    planter,    the  in- 
spector, the  masters  of  vessels  and  of 

crafts  attempting  to  violate,  or  evade  the 
regulations  they  prescribe :  all  of  them  ul- 
timately tending  to  the  security  of  the  mer- 
chant, f^rom  the  year  1730,  to  the  present 
time,  the  same  system,  with  occasional 
amendments,  appears  to  have  been  invari- 
ably pursued ;  and  the  remedy  given  against 
the  inspectors  for  not  delivering  tobacco, 
according  to  the  notes,  has  from  that  period 
to  the  present,  been  precisely  the  same.  In 
the  year  1732,  an  act  passed,  (probably  oc- 
casioned by  some  recent  event)  for  indem- 
nifying inspectors  against  their  notes,  in 
cases  where  the  warehouses  might  be  burnt, 
and  in  1748,  the  Assembly  engaged  to  make 
good  all  losses  arising  from  such  accidents. 
In  1769,  the  title  of  an  act  occurs(a)  to  ap- 
point commissioners  to  state  and  settle 
damages  done  by  the  late  storm,  in  several 
warehouses:  and  in  1771(b)  one  for  the  re- 
lief of  the  sufferers  by  the  loss  of  tobacco 
damaged,  or  burnt  in  several  warehouses. 
In  May,  1782,  an  act  passed  to  ascertain  the 
losses  and  injuries  sustained  from  the  dep- 
redations of  the  enemv  within  this  Com- 
monwealthj(c)  one  of  the  objects  of  which 
I  believe  (for  I  have  not  the  act  itself  to 
refer  to)  was,  to  recompense  those  who  sus- 
tained losses  by  tobacco  burnt  in  the  ware- 
houses. 

Notwithstanding  the  special  acts  made  at 
different  times,  we  find  no  general  provi- 
sion in  any  subsequent  law,  to  recompense 
the  sufferers  on  future  occasions  of  the  like 
kind,  the  Legislature  seeming  to  reserve 
them  to  be  acted  upon  by  their  own  body, 
occasionally.  The  case  of  embezzlement 
no  doubt  appeared  to  them  to  be  sufficiently 
provided  against  by  the  high  penalty  of 
double  the  value,  imposed  by  the  21st  sect, 
of  the  act  1792,  c.  135,  on  any  inspector  who 
should  fail  or  refuse  to  deliver  any  hogs- 
head of  tobacco,  when  demanded  for  ex- 
portation. The  remedy  was  probably 
commensurate  to  any  offence  which  the 
Legislature  could  imagine  might  happen, 
within  the  space  of  a  year,  or  perhaps  a  few 
months,  weeks,  or  days;  since  the  ware- 
houses were  always  to  be  open  for  the 

232  application  for  *and  delivery  of  to- 
bacco. And  a  single  instance  of  fail- 
ure or  refusal  would  lead  to  general  alarm, 
and  instant  detection ;  in  which  case  the  law 
had  provided  a  summary  method  of  remov- 
ing the  delinquent  inspector  f I om  his  office. 
The  extreme  case  of  an  extensive  specula- 
tion, and  total  insolvency  on  the  part  of 
both  the  inspectors,  was  probably  not  fore- 
seen, and  certainly  not  provided  for  by  the 
Legislature.     I    am,    therefore,    upon    this 


(a)  Ed.  1786,  p.  16. 

(b)  Ito.  p.  20. 
<c)  lb.  158. 
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point,  most  clearly  of  opinion,  that  there  is 
nothing  in  the  tobacco  law  itself  which  en- 
titles the  appellees  to  redress  against  the 
State  for  the  loss  they  have  sustained ;  there 
being  a  specific  .  remedy  provided  by  that 
law,  for  this  very  case,  which,  although  it 
may  happen,  in  the  present  instance,  to  be 
inadequate,  is  the  only  remedy  which  the 
law  gives.  This  brings  me  to  the  second 
point : 

Whether  the  state  can  be  made  liable,  in 
any  case  in  which  the  Legislature  have  not 
expressly  declared  she  shall  be  liable? 

It  was  strongly  urged  by  the  appellees* 
counsel  that  the  act  declaring  that  a  peti- 
tion to  the  H.  C.  C.  or  District  Court  of 
Richmond,  shall  be  allowed  to  all  persons 
entitled  to  demand  against  the  Common- 
wealth any  right,  in  law  or  equity  ;(d)  placed 
the  Commonwealth  in  those  Courts,  upon 
the  same  footing,  precisely,  as  any  other 
defendant.  This  is  certainly  true,  I  con- 
ceive, as  to  the  remedy  in  all  cases  within 
the  provisions  of  the  laws,  or  constitution 
of  the  State;  but  ought  not  to  be  inter- 
preted in  such  a  manner  as  to  go  beyond 
the  limits  which  the  laws  and  constitution 
prescribe.  Neither  a  Court  of  Law,  nor  a 
Court  of  EJquity  can  carry  a  statutory  rem- 
edy further  than  the  statute  allows,  nor  sup- 
ply a  casus  omissus  in  any  statute.  And  if 
the  remedy  given  by  a  statute  against  A. 
be  inadequate,  or  happen  to  fail,  I  know  of 
no  rule  of  law  by  which  B.  can  be  held  lia- 
ble, unless  the  statute  expressly  declares 
that  he  shall  be  so,  if  A.  be  unable  to  make 
satisfaction.  But  it  is  argued  that  there  is  a 
moral  obligation  upon  the  State  to  indem- 
nify all  persons  against  the  miscon- 
233  duct  of  the  inspectors,  *as  well  as  an 
express  one,  contained  in  the  act,  to 
indemnify  those  who  may  be  sufferers  in 
case  of  fire :  and  that  this  Court  has  power 
to  decree  the  performance  of  that  moral 
obligation.  This  doctrine,  I  apprehend,  is 
contended  for  upon  too  broad  a  ground ; 
there  are  numerous  moral  obligations  which 
a  State  may  contract  towards  its  own  citi- 
zens, which  it  will  not  be  pretended  that 
this  Court  is  competent  to  decree  the  per- 
formance of.  Allegiance  and  protection, 
for  example,  are  reciprocal  duties,  and  create 
a  moral  obligation  upon  the  State,  either  to 
afford  protection  to  the  citizen,  or  to  in- 
demnify him,  as  far  as  the  nature  of  the 
case  will  admit,  for  his  losses:  the  house 
of  a  citizen  is  burnt,  his  slaves  and  his 
crops  carried  off  by  enemies,  and  himself 
maimed  for  life,  in  a  conflict  with  them. 
The  State  was  bound  to  have  protected  him 
against  all  enemies:  Can  this  Court  remun- 
erate him  for  the  loss  of  his  house,  his 
slaves,  his  crops,  or  his  limbs?  Certainly 
not,  unless  there  be  some  statute  made  for 
that  express  purpose,  nor,  even  in  that 
case,  beyond  the  measure  of  compensation 
which  the  statute  allows.  The  mere  es- 
tablishment of  a  tribunal  to  which  all  per- 
sons entitled  to  demand  against  the 
Commonwealth  any  right  either  at  law  or 
equity,  may  resort,  does  not  authorise  that 
tribunal  to  overstep  the  bounds  of  legal 
right,  or  of  such  equitable  rights  as  are 
within  the  reason,  though  not  within  the 
words   of   the   law  upon  which  legal  rights 


(d)  L.  V.  17W.  c.  86,  sect  6. 


2HEN.  &M. 


ViRGIKIA  RBPORTS,  ANNOTATED. 


234-230 


are  founded:  moral  rights,  beyond  these 
limits,  must  be  referred  to  the  Legislature. 
The  undertaking  on  the  part  of  the  State 
to  insure  all  persons  against  the  misconduct 
of  inspector{<  has  been  inferred  from  a  va- 
riety of  circumstances:  The  negotiability 
of  tobacco-notes;  their  being  receivable 
in  taxes,  and  in  discharge  of  executions. 
All  these  are  circumstances  growing 
out  of  the  relative  state  of  commerce, 
at  the  time  those  laws  were  made, 
but  do  not,  I  conceive,  impose  any  ob- 
ligation upon  the  State;  they  were  all 
in  fact,  calculated  for  the  benefit  of  the 
merchant  in  their  final  operation.  His  re- 
mittances  were    to    be   made  in  that 

234  article,  and   every  facility  *to  enable 
him  to  do  so,   was   provided   by    law. 

His  debtor  might  pay  him  fifty,  a  hundred, 
or  five  hundred  pounds  of  tobacco — instead 
of  receiving  the  specific  tobacco  in  these 
small  parcels,  an  inspector's  note  was 
offered  him ;  and  when  he  had  as  many  of 
those  small  notes,  as  would  enable  him  to 
fill  a  hogshead  with  the  tobacco  itself,  the 
inspector  for  a  moderate  premium  was  bound 
to  collect  it  from  the  various  parcels  in  his 
care,  and  have  it  packed,  and  in  due  order 
for  exportation.  I  can  discover  no  moral 
obligation  upon  the  State,  arising  from 
these  circumstances. 

But  the  warehouses  are  said  to  belong  to 
the  State ;  this  is  a  mistake ;  they  belong 
to  private  persons,  who  receive  either  a 
stated  rent  per  annum ;  or  storage  at  the 
rate  of  25  cents  per  hogshead,  for  one  year, 
and  five  cents  per  month  afterwards,  to  be 
paid  by  the  shipper :  If  the  owner  of  the 
ground  where  the  warehouse  is  proposed  to 
be  established,  refuses  to  build  one,  in  that 
case,  indeed,  the  warehouse  is  to  be  built 
at  the  expense  of  the  public :  but  that  was 
not  the  case  in  this  instance,  and  it  is  be- 
lieved there  are  few  or  none  where  it  has 
been  done.  The  inspectors  are  considered 
also  as  the  special  agents  of  the  State,  act- 
ing for  its  benefit,  and  emolument;  and 
from  hence  the  State  is  considered  in  the 
light  of  an  ordinary  bailee  of  goods,  and 
as  responsible  for  the  fraudulent  conduct  of 
those  agents. 

Upon  the  most  mature  consideration,  I 
cannot  distinguish  the  inspectors  of  to- 
bacco from  other  public  officers.  If  a  sheriff 
take  goods,  slaves  or  chattels  in  execution, 
is  the  State  liable  for  his  peculation,  al- 
though (as  has  happened  in  some  counties) 
the  sheriff  and  his  securities  should  all 
prove  insolvent,  or  run  out  of  the  State?  no 
one  will  pretend  it.  If  the  clerk  of  a  Court 
loses  a  will,  a  deed,  or  a  record,  and  by  neg- 
ligence has  his  office  burnt  and  destroyed, 
is  the  State  liable  for  his  misconduct? 
This  is  not  pretended.  Why  then  is  the 
State  liable  for  the  misconduct  of  an  in- 
spector? Because,  say  the  counsel  for  the 
appellees,  the  State  draws  a  revenue  from 
the  tobacco.  However  that  fact  may  be, 
it  does  not  constitute  any  part  of  the 

235  ^record  in  this  case,   and   it  would  be 
equally  indecorous,    and    against   the 

rule  of  proceeding  in  an  appellate  Court  to 
travel  out  of  the  record  in  quest  of  reason 
for  holding  the  State  responsible;  on  the 
contrary  we  are  bound  to  presume  the  re- 
verse;   for    since   the    constitution    of    the 


United  States  prohibits  any  State  from  im- 
posing any  duty  on  exports,  except  what 
may  be  absolutely  necessary  for  executing 
its  inspection  laws,  without  the  consent  of 
Congress,  we  are  bound  to  presume  (in  this 
case)  that  the  State  has  not  been  guilty  of 
an  infringement  of  that  article  of  the  fed- 
eral constitution.  And  although  there  may 
be  an  excess  in  the  hands  of  the  State  at 
present,  a  single  fire  might  transfer  the 
balance  to  the  other  side.  Such  an  excess 
(if  it  exists)  may  furnish  the  appellees  with 
a  reasonable  ground  to  apply  to  the  Legis- 
lature for  their  indemnification :  but  as 
the  fact  does  not  appear  upon  this  record ; 
it  has  nothing  to  do  with  the  present  ques- 
tion. 

By  the  37th  sect,  of  the  tobacco-law,  if 
any  of  the  warehouses  therein  mentioned 
shall  happen  to  be  burnt,  the  loss  sustained 
thereby  shall  be  made  good,  and  repaid,  to 
the  several  CNersons  injured,  by  the  General 
Assembly.  This  clause  is  in  the  nature  of 
a  compact  on  the  part  of  the  State,  and  this 
Court,  in  such  a  case,  might  be  authorised 
to  decree  a  specific  performance  of  it,  under 
the  act  which  allows  a  petition  to  the  High 
Court  of  Chancery.  But  what  if  it  should 
appear  that  the  tobacco  burnt  had  been  per- 
mitted to  remain  twelve  months  in  the 
warehouse  after  the  date  of  the  receipt. 
The  owner  or  proprietor  of  it  must  t>ear  the 
loss  and  not  be  paid  for  it  by  the  public. 
Here  the  terms  of  the  compact  are  changed, 
according  to  the  circumstances  of  the  case 
— nor  could  a  Court  of  Equity  vary  the 
obligation  which  the  State  has  contracted 
voluntarily,  in  the  smallest  respect. 
Neither  can  it  extend  the  obligation  to  any 
other  case  of  accident  but  that  of  fire ;  that 
being  the  only  one  provided  for  by  the  law. 

Upon  the  whole  of  this  case,  I  think  the 
State  is  not  liable ;  and  therefore,  that  the 
decree  ought  to  be  reversed,  and  the  appel- 
lees' bill  dismissed. 
236  *JUDGB  ROANE.  The  principal 
object  of  the  acts  regulating  the  in- 
spection of  tobacco,  is,  to  preserve  the 
purity  of  that  staple.  This  is  evident,  as 
well  from  a  general  review  of  them,  as  from 
the  second  section  of  the  act  of  1654; (a)  an 
act,  the  principal  provisions  of  which  are 
kept  up  in  the  modern  laws  upon  this  sub- 
ject, almost  verbatim ;  although,  for  the 
sake  of  brevity,  the  declaration  in  that  sec- 
tion is  omitted  in  the  act  of  1792,  on  this 
subject. 

That  section  declares,  that  **for  the  more 
effectual  preventing  the  exportation  of 
trash,  bad,  unsound,  and  unmerchantable 
tobacco,"  all  tobacco  which  shall  be  ex- 
ported, shall  be  first  inspected  acco«'ding  to 
the  directions  of  the  act.  This  important 
purpose  is  not  the  less  the  great  object  of 
the  policy  of  the  act,  because,  as  incidental 
thereto,  and  depending  thereupon,  another 
beneficial  purpose  is  effectuated  thereby — 
namely,  that  the  receipts  for  the  tobacco 
during  its  continuance  in  the  several  ware- 
houses, are  made  to  answer  some  of  the 
purposes  of  cash.  This  latter,  however,  is 
certainly  an  incidental  consequence,  and  is 
no  where  declared  to  be  the  primary  object 
of  the  act.  Notwithstanding  this  latter 
provision  also,  in   relation    to  the  currency 
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and  qualities  of  tobacco-notes,  during  their 
existence  and  circulation,  it  is  clearly  the 
object  of  the  act,  that  the  tobacco  should 
remain  but  a  short  time  in  the  several  ware- 
houses. This  is  evident  from  the  provi- 
sion, (a)  that  the  County  Courts  are  to 
provide,  from  time  to  time,  warehouses 
having  sufficient  room  to  contain  two- 
thirds,  only,  of  the  tobacco  which  will  be 
annually  brought  there,  which  at  an  average 
is  only  equal  to  a  deposit  of  eight  months' 
continuance;  from  the  provision  that  to- 
bacco of  more  than  twelve  months'  contin- 
uance in  the  warehouse  shall  not  be  paid 
for  by  the  public,  if  burnt, (b)  and  from  the 
regulation  respecting  the  sale  of  old  to- 
bacco, (c)  Add  to  this,  that  it  could  not 
have  been  rationally  expected  that  that 
commodity  would  have  generally  remained 
long  on  hand,  without  yielding  interest  or 
profit,    which    at   the    epoch   of   the 

237  ^enaction  of  our  first  inspection  laws, 
formed  almost  the  only  article  of  ex- 
port from  this  country.  It  is  also  a  fact 
well  known,  that  the  tobaccoes  are  gener- 
ally prepared  and  carried  to  the  inspection 
during  the  winter  or  spring  seasons,  and 
are  usually  exported  from  this  country  in 
the  spring  or  summer.  I  mention  these 
things  to  shew,  that  neither  the  Legislature 
nor  the  people  contemplated  a  long  contin- 
uance of  the  tobaccoes  in  the  public  ware- 
houses ;  a  circumstance  which  will  have  its 
due  weight  in  forming  a  just  construction 
upon  this  subject. 

This  was  not  only  not  contemplated,  but 
even  if  it  were,  it  is  better  for  the  planters 
and  those  claiming  under  them,  (admitting 
the  irresponsibility  of  the  government  in  the 
case  In  question,  and  laying  no  stress,  at 
present,  upon  the  great  convenience  and 
accommodation  resulting  to  them,  from  the 
creation  and  currency  of  tobacco-notes,) 
that  their  tobaccoes  should  remain  in  secure 
warehouses  and  under  the  care  of  officers  of 
great  integrity  and  responsibility,  than  in 
any  private  hands  whatsoever.  Be  this 
matter,  however,  as  it  may,  the  planters 
are  under  no  obligation  to  carry  their  to- 
baccoes to  be  inspected,  until  it  is  intended 
to  be  exported;  neither  they  nor  those  who 
claim  under  them  are  compellable  to  retain 
it  there  a  moment  after  it  is  inspected,  but 
may  immediately  cause  it  to  be  exported ; 
(at  the  same  time  it  is  to  be  remarked,  that 
it  would  have  entirely  defeated  the  object 
of  the  inspection  laws  to  permit  the  plant- 
ers, after  inspection,  to  take  away  their 
tobaccoes,  for  any  other  purpose  than  that 
of  exportation ;)  and  they  may  choose, 
throughout  the  whole  State,  that  warehouse 
which  appears  to  them  the  most  secure,  and 
those  inspectors  whom  they  deem  the  most 
upright  and  worthy  of  confidence.  It  will 
presently  be  seen  that  the  Legislature  has 
been  very  vigilant  to  insure  the  existence 
of  the  one  and  the  other. 

The  primary  object  of  the  inspection  acts 
being,  as  I  have  supposed,  at  all  times  the 
preservation  of  the  purity  of  the  staple,  it 
perhaps  never  was  intended  to  derive  a  rev- 
enue  from  the  system :  at  any  rate,  it 

238  never   was    intended  *that    the  State 


(a)  Rev.  Code.  vol.  1,  c.  185,  sect.  4  &  5,  p.  254. 

(b)  P.  8»7,  sect  87. 

(c)  P.  288,  sect  28. 


should  receive  any  reward  for  keep- 
ing in  its  warehouses  a  commodity  which, 
(I  have  already  endeavored  to  shew)  it  was 
wished  and  expected  should  be  taken  there- 
from as  soon  as  possible;  and  accordingly 
a  review  of  the  inspection  system  will 
shew,  that  the  taxes  and  duties  imposed 
upon  the  inspection  of  tobacco  are  only 
equal  to,  as  they  are  intended,  to  defray 
the  necessary  expenses  of  the  institution. 
But  however  this  might  formerly  have 
been,  there  exists  no  doubt  upon  the  sub- 
ject at  this  day ;  the  constitution  of  the 
United  States,  art.  1,  sect.  10,  having  de- 
clared that  '*no  State  shall,  without  the 
consent  of  Congress,  lay  any  imposts  or 
duties  on  imports  or  exports,  except  what 
may  be  absolutely  necessary  for  executing 
its  inspection  laws,"  and  that  all  such  laws 
shall  be  subject  to  the  revision  and  controul 
of  the  Congress.  As  our  present  inspec- 
tion laws  passed  since  the  adoption  of  this 
constitution,  we  cannot  construe  the  duties 
imposed  on  the  inspection  of  tobacco  to  be 
a  reward  to  the  State,  for  the  safe  keeping 
of  the  article,  without  imputing  to  the 
Legislature  the  wantonness  of  imposing  a 
tax  on  our  people  which  it  is  immediately 
compellable  to  pay  over  to  the  general  gov- 
ernment. The  State  of  Virginia,  therefore, 
receives  no  reward  for  keeping  the  tobaccoes 
of  the  people,  and  in  truth  wishes  them  to 
be  kept  on  hand  no  longer,  than  the  con- 
venience of  the  citizens  and  interests  of 
commerce  should  be  found  to  require. 

In  the  establishment  of  the  inspection 
system,  however,  it  was  found  necessary 
that  certain  officers  should  be  appointed 
who  do  receive  a  reward  for  this  among 
other  services.  That  reward  is  found  to 
exist  in  the  salaries,  paid  to  the  several  in- 
spectors, and  in  consideration  of  which  the 
doctrine  of  bailment  will  (as  to  them)  un- 
doubtedly attach.  As  to  the  Common- 
wealth, however,  no  reward  or  salary  is 
received  by  it  for  the  services  in  question, 
and  the  taxes  paid  upon  the  inspection  of 
tobacco  (however  they  furnish  a  salary  to 
the  individual  inspectors)  can  only  be  con- 
sidered as  **  duties  absolutely  neces- 
239  sary  for  the  execution  of  the  *inspec- 
tion  laws."  In  this  view  therefore 
the  doctrine  of  bailment  would  not,  as  to 
the  Commonwealth,  naturally  attach. 

Although  the  salaries  of  the  inspectors 
are  paid  by  the  Commonwealth,  it  is  not 
doubted  but  that  they  enure  to  the  benefit 
of  every  person  aggrieved  by  their  breach 
of  duty,  so  far  as  the  principles  of  law  or 
the  positive  provisions  of  the  act,  will  go 
to  charge  them.  It  is  admitted  on  all  hands, 
(and  accordingly  the  appellees  have  tried 
their  remedy  at  law,)  that  those  principles 
and  provisions  will  go  to  charge  the  in- 
spectors, in  the  case  of  an  embezzlement: 
But  the  question  here  is,  whether  the  Com- 
monwealth be  also  liable  in  the  case  which 
has  happened. 

On  general  principles,  if  it  was  not  con- 
templated nor  expected,  that  the  tobacco 
would  remain  long  in  the  warehouses,  there 
is  the  less  reason  for  adopting  a  construc- 
tion making  the  State  liable,  than  if  (as 
was  argued)  it  was  the  principal  object  of 
the  act  to  procure  a  permanent  and  compul- 
sory deposit  of  this  commodity  for  the  pur- 
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pose  of  creating  a  circalating  currency :  In 
other  words,  a  system  whose  principal  ob- 
ject was  the  safe  keeping  of  articles  for  hire, 
ought  naturally  to  yield  a  better  security 
for  their  safe  return,  than  one  where  the 
deposit  is  for  another  purpose,  and  where 
the  custody  of  the  article  is  merely  transi- 
tory and  incidental.  It  is  now  to  be  seen 
whether  the  particular  provisions  in  and 
constructions  arising  out  of  the  act  in  ques- 
tion, support  or  overrule  this  principle  in 
the  case  before  us;  no  position  being  more 
clear  than  that  ** modus  etconventio  vincunt 
legem." 

By  the  act  of  1792(a)  four  persons  are  to 
be  annually  nominated  by  the  County  Courts 
as  inspectors  at  each  warehouse,  out  of 
whom  the  executive  are  to  select  two,  and 
each  inspector  shall  annually  renew  his 
bond.  The  short  duration  of  these  appoint- 
ments, the  circumspection  used  in  selecting 
the  officers,  and  the  great  respectability  of 
the  County  Courts,  as  well  as  of  the  execu- 
tive, (which  Courts  are  also  intimately  ac- 
quainted with  the  characters  of  the 
240  individuals  ^recommended, )  give  a 
sufficient  assurance  that  men  of  char- 
acter and  integrity  will  generally  be  ap- 
pointed. Various  checks  are  also  provided 
against  misconduct  on  the  part  of  the  in- 
spectors. By  the  36th  section  of  the  same 
act,  (b)  two  justices  are  empowered  to  hear 
complaints,  against  inspectors,  and  take 
depositions  and  send  them  on  to  the  execu- 
tive touching  any  breach  of  duty,  who  may 
instantly  remove  such  inspectors,  knd  they 
are  moreover  declared  to  be  liable  to  the 
action  of  the  party  grieved  for  all  loss 
arising  from  their  failure  or  neglect  of 
duty.  A  similar  provision  is  made  by  an 
act  of  1796,  (c)  whereby  commissioners  are 
required  to  visit  the  warehouses  once  in  six 
months,  and  (inter  alia)  see  that  the  in- 
spectors in  all  things  diligently  discharge 
their  duty.  By  the  act  of  1792(d)  the  in- 
spectors are  annually  to  lay  before  the  sev- 
eral County  Courts  the  quantity  uf  tobacco 
inspected,  and  the  condition  of  the  ware- 
houses, and  the  Courts  are  required  to  cause 
adequate  repairs  to  be  made  if  they  are  not 
satisfied  that  the  warehouses  are  properly 
secured.  These  provisions  (and  perhaps 
others  might  be  found)  have  for  their  di- 
rect object,  the  sufficiency  of  the  ware- 
houses, and  the  continuance  of  the  integrity 
of  the  inspectors ;  they  are  such  as  the  jus- 
tice and  policy  of  the  government  would 
equally  provide,  in  furtherance  of  the  great 
object  of  the  system,  in  the  idea  that  the 
several  inspectors  were  alone  liable,  as  un- 
der a  contrary  supposition.  The  inspectors 
also  take  an  oath(e)  diligently  to  view  all 
tobacco,  &c.  not  to  pass  unsound  tobacco, 
&c.  nor  to  refuse  any  that  is  sound  and 
merchantable,  &c.  and  in  all  things  well  and 
faithfully  to  discharge  the  duty  of  inspector, 
according  to  the  directions  of  this  act. 
They  are  also  each  of  them  to  give  an  an- 
nual bond  in  the  penalty  of  4,000  dollars 
payable  to  the  governor  and  his  successors, 
with  condition  for  the  true  and  faithful 
performance   of   his   duty   according  to  the 
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directions  of  this  act.(f)    The  form  of  the 
receipt  for  the  tobacco,    signed   by    the  in- 
spectors, is,  that  it  shall  be  '* delivered  by  as 
for  ** exportation    when    demanded," 

241  (g)  and   they  are  declared  *liable  to 
a    penalty    of    double     the   value  of 

any  tobacco  refused  to  be  delivered  to  the 
owner  presenting  the  note  and  demanding 
it  for  the  purpose  of  exportation,  (h) 

The  inspectors*  bonds,  of  which  there  are 
two  given  with  good  security,  annually,  at 
each  warehouse,  I  presume  enure  to  the 
benefit  of  persons  whose  tobaccoes  are 
embezzled.  I  consider  that  this  is  the 
case  because  the  condition  thereof,  as  well 
as  the  oath,  is  to  perform  their  duty  ac- 
cording to  the  directions  of  the  act,  one  of 
which  directions  is,  to  deliver  out  all  tobacco 
when  demanded  for  exportation.  A  person 
whose  tobacco  is  embezzled  and  refused  to  be 
delivered  when  demanded  for  exportation, 
is  a  person  injured  within  the  meaning  to 
the  act,  and  has,  ex  debito  justiciar,  a  right 
to  put  the  bond  in  suit.  The  case  of  the 
Archbishop  of  Canterbury  v.  House,  (i;  rec- 
ognized and  approved  by  this  Court  in  the 
case  of  Braxton  v.  Winslow,(k)  seems  to 
establish  this  principle  in  an  analogops 
case.  The  omission  in  the  act  of  1792,  of  a 
positive  declaration  (which  is  unnecessary 
under  the  decisions  just  mentioned)  that  the 
bond  may  be  put  in  suit  by  any  party  in- 
jured, &c.  (as  is  the  case  in  relation  to  some 
other  public  bonds, )  and  the  provision  in 
the  14th  section,  p.  257,  that  the  bond  after 
being  recorded  in  the  county  shall  be  trans- 
mitted to  the  treasurer,  who  shall  move 
against  every  inspector  failing  to  discharge 
the  same,  seems  insufficient  to  oust  indi- 
viduals of  the  benefit  of  suing  on  the  bond, 
who  bring  themselves  entirely  within  the 
meaning  of  its  condition,  and  are  conse- 
quently entitled,  ex  debito  justicias  to  bring 
suit  thereupon.  It  is  not  a  natural  con- 
struction that  a  bond  whose  condition  is, 
expressly,  commensurate  with  all  the  duties 
prescribed  by  the  act,  should  be  held  to  ex- 
tend to  one  duty  only ;  that  of  paying  into 
the  treasury  the  money  due  to  the  Common- 
wealth; the  words  just  mentioned  ** fail- 
ing to  discharge  the  same*'  can  be  satisfied 
without  producing  this  effect,  under  the 
principle  referendo  singula   singulis. 

242  *If  the  two   bonds    annually   given 
by  the  inspectors  at  each  warehouse, 

enure  to  the  benefit  of  individuals  in  cases 
like  the  present,  it  would  seem  that  the 
penalties  thereof  would  generally  be  suffi- 
cient to  cover  the  defalcations  arising 
within  the  respective  years.  But  even  if  it 
be  otherwise,  it  is  probable  that  the  liabil- 
ity to  pay  double  the  value  of  tobaccoes  em- 
bezzled, to  the  extent  of  the  inspectors' 
whole  fortunes,  would  (under  the  great  cau- 
tion used  too  to  procure  upright  inspectors 
and  secure  warehouses)  afford  a  sufficient 
guarantee  to  the  owners  of  tobacco;  perhaps 
a  much  better  than  could  generally  be  found 
in  the  hands  of  other  individuals.  When 
we  add  to  these  considerations  not  only  the 
option  the  planters  have  as  to  particular 
inspectors  and   warehouses,    but   also  that 


(f)  Ibid, 
(fir)  lb.  sect  16. 
(b)  P.  261.  sect  21. 
(i)  Cowp.  149. 
(k)  1  Wasb.  81. 
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the  inapection  system  undoubtedly  enhances 
the  price  of  the  commodity,  the  benefits  re- 
sulting to  the  owners  <^f  tobacco  are  suffi- 
ciently great  even  under  the  construction 
contended  for  on  the  part  of  the  Common- 
wealth. 

It  is  true  that  the  act  in  question  while 
it  is  profuse  in  declaring  the  liability  of 
the  inspectors  in  cases  like  the  present, 
does  not  declare,  totidem  verbis,  the  ex- 
emption of  the  Commonwealth  from  respon- 
sibility. This  would  have  been  supereroga- 
tion, in  consequence  of  the  general 
considerations  before  mentioned,  and  par- 
ticularly from  the  non-existence  of  a  re- 
ward on  the  part  of  the  Commonwealth, 
without  which  the  doctrines  of  bailment  do 
not  regularly  attach.  The  sense  of  the 
Legislature,  however,  on  this  subject  may 
be  sufficiently  collected  from  the  act.  In 
the  37th  sect,  of  the  act  of  1792,  p.  267,  it  is 
provided  that  if  any  warehouse  herein  men- 
tioned shall  happen  to  be  burnt,  the  loss 
thereby  sustained  shall  be  made  good  by 
the  General  Assembly,  and  in  case  of  such 
accident  no  inspector  shall  be  used  or 
molested  for  or  by  reason  of  any  receipts 
by  them  given  for  the  tobacco  so  burnt,  but 
shall  be  altogether  acquitted  or  discharged 
of  and  from  the  payment  of  the  tobacco 
mentioned  in  such  receipts,  any  thing 
herein  before  contained  to  the  con- 
trary notwithstanding.  Under  the 
243  ^principle,  that  expressio  unius  est 
ezclusio  alterius,  this  is  equivalent  to 
a  declaration  on  the  part  of  the  I^egislature 
that  in  other  cases  the  Commonwealth  shall 
not  be  held  responsible.  It  is  said  too  that 
the  loss  shall  be  made  good  by  the  '^General 
Assembly,"  thereby  indicating  that  even 
in  that  case  a  recourse  shall  not  be  had 
against  the  officers  of  the  Commonwealth 
in  the  ordinary  way,  but  whensoever  buch 
loss  shall  happen  the  faith  of  the  Common- 
wealth is  pledged  that  the  Legislature  shall 
make  it  good  by  a  particular  act  to  be  passed 
for  that  purpose. 

Thus  it  seems  to  be  the  true  construction 
of  the  act,  that  in  case  of  this  ^^ accident," 
(and  also,  in  that  mentioned  in  the  argu- 
ment, of  the  loss  produced  by  a  great  fresh, 
and  perhaps  in  some  others,)  which  no  care, 
integrity  nor  prudence  on  the  part  of  the 
inspectors  could  ix)ssibly  have  averted,  the 
Commonwealth  should  be  bound  to  indem- 
nify the  owners ;  leaving  them  at  the  same 
time  to  be  recompensed  by  the  inspectors 
for  all  losses  of  a  contrary  character,  to  be 
made  good  by  them  in  consideration  ot  the 
reward  paid  to  them  for  their  services. 

I  am  therefore  of  opinion  that  the  decree 
should  be  reversed,  and  the  bill  dismissed. 

JUDGE  FLEMING.  It  is  sound  policy  in 
every  commercial  country  to  take  care  that 
their  several  articles  of  exportation  be  of  a 
good,  sound,  merchantable  quality ;  and  un- 
der this  impression,  our  Legislature  have 
from  time  to  time  judged  it  expedient  to 
pass  laws  for  the  inspection  not  onlv  of  to- 
bacco, but  of  bread,  Hour,  meal,  fish,  pork, 
beef,  hemp,  tar,  pitch,  turpentine,  and  even 
lumber:  and  tobacco  being  the  principal 
staple  of  our  country,  the  greater  part  of 
which  is  annually  exported  to  foreign 
markets,  it  was  a  great  object  of  our  Leg- 
islature that  its  quality   should  be  equal,  if 


not  superior  to  that  carried  to  market  from 
other  countries ;  that  it  might  command  a 
better  price :  hence  the  act  commonly  called 
the  ** tobacco-law,"  which  has  been  varied 
from  time  to  time,    as   circumstances 

244  seemed  *to  require,  is  more  diffuse, 
and  embraces  a  greater  variety  of  ob- 
jects than  any  other  act  on  the  subject  of 
inspection ;  by  the  first  clause  of  which  it 
is  enacted  *  Hhat  no  tobacco  shall  be  shipped 
or  exported,  but  in  hogsheads  or  casks  of 
a  particular  description,  carried  to  some 
public  warehouse,  and  there  inspected  by 
men  specially  appointed  for  that  purpose." 
This  law,  with  occasional  variations,  has, 
on  the  experience  of  near  a  century,  been 
found  very  beneficial,  as  well  to  the  culti- 
vators of  tobacco,  as  to  the  community  at 
large,  for  whose  general  emolument  it  was 
originally  instituted ;  but  not  for  the  pur- 
pose of  raising  a  revenue,  as  was  contended 
in  the  argument,  by  the  counsel  for  the  ap- 
pellees; though,  from  the  present  judicious 
regulations,  it  may  bring  a  small  sum  an- 
nually into  the  treasury. 

It  is  not  contended  but  the  Legislature 
had  a  constitutional  right  to  pass  the  law : 
that  being  admitted,  it  follows  of  course 
that  they  had  a  right  to  do  it  under  such 
regulations  and  modifications  as  to  them, 
from  time  to  time,  seemed  expedient,  and 
most  likely  to  be  beneficial  to  the  commu- 
nity at  large :  but  it  by  no  means,  as  I  con- 
ceive, placed  the  Commonwealth  in  the  state 
or  condition  of  a  common  bailee,  and  made 
it  responsible  for  all  the  losses  that  might 
be  sustained  by  the  owners  of  tobacco  in 
the  several  warehouses. 

By  the  37th  sect,  of  the  act  of  1792  (as 
was  done  in  many  of  the  former  acts)  it  is 
provided  that  where  a  warehouse  shall  hap- 
pen to  be  burnt,  the  loss  sustained  thereby 
shall  be  made  good  by  the  General  Assem- 
bly, and  the  inspectors  indemnified:  but 
further  the  Legislature  did  not  go — reserv- 
ing to  themselves  the  discretion  of  making 
compensation  for  all  other  losses,  or  not, 
according  to  circumstances,  by  special  pro- 
vision ;  as  was  done,  I  believe  for  the  losses 
sustained  by  the  great  fresh,  in  the  year 
1771,  and  on  several  other  special  occasions. 

The  law  requires(a)  that  every  person  ap- 
pointed an  inspector  of  tobacco  shall,  be- 
fore entering  upon  the  duties  of  his  office, 
give  bond  with  good  security,  in    the 

245  penalty  of  *4,000  dollars,  for  the  faith- 
ful   performance   of  his  duty ;  which 

the  Legislature,  no  doubt,  thought  a  suffi- 
cient sum  to  cover  the  delinquency  and  mal- 
feazance  of  any  one  inspector ;  though  in 
this  singular  instance,  it  seems,  they  were 
mistaken. 

It  seems  a  hard  case  on  the  appellees,  but 
they  must  seek  relief  from  another  quarter. 

The  decree  was  reversed,  and  the  bill  dis- 
missed with  costs.  (1) 


Anderson  and  Starke  v.  Fox  and  Others. 

April,  1806. 

Executors  sod  Admlnlstrstora— Sale— No  Debts— Pur- 


(a)  Act  of  1792.  sect  14. 

(1)  The  Commonwealth,  when  the  decision  Is  la 
its  favour,  recovers  costs;  thouarh  It  does  not  pay 
costs,  when  cast  in  a  suit. —Note  in  Oriarinal  Edition. 
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chase  by  Executor.*— If  an  executor  sells  the  slaves 
of  his  testator,  when  there  are  no  debts  to  reader 
such  sale  necessary,  and  buys  them  himself,  the 
sale  may  be  set  aside,  at  the  Instance  of  any  per- 
son Interested.  ^  „ 

Same  —  Same  —  Same  —  Same  —  Trespass  —  Excessive 
Damages— Testimony  of  Jurors— VIodlctlve  Dam. 
ages.— An  executor  havlnar  sold  certain  slaves 
which  were  specifically  bequeathed  by  his  testa- 
trix; havlnar  become  the  purchaser  himself:  and, 
afterwards,  recovered  damaares  in  an  action  of 
trespass  against  the  sheriff  for  selzinar  and  selllnar 
them  as  the  property  of  the  specific  legatee,  in 
whose  possession  they  were  found:  a  Court  of 
Equity  win  require  an  account  of  his  administra- 
tion, to  ascertain  whether  the  sale,  at  which  he 
was  himself  the  purchaser,  was  necessary  for  the 
payment  of  debts,  or  not:  and  (even  if  the  sale 
and  purchase  by  himself  be  justified  by  the  result 
of  the  Investigation)  will  grant  a  new  trial  of  the 
Issue  in  the  action  of  trespass:  (though  no  mo- 
tion to  that  effect  was  made  at  law:)  in  case  the 
damages  were  excessive,  and  produced  by  erro- 
neous impressions  on  the  minds  of  the  Jury:  and 
where  the  damages  are  evidently  excessive,  the 
testimony  of  the  Jurors  will  be  received  to  declare 
the  motives  which  Induced  them  to  give  such 
damages.  In  such  case,  the  damages  ought  not  to 
be  vindictive,  but  only  for  the  value  of  the  slaves, 
with  a  reasonable  allowance  for  hire. 

Same— Ex  Parte  Settlement  of  Accounts. t-Quere,  how 
far  an  ex  parte  settlement  of  his  administration 
account  by  an  executor,  with  commissioners  ap- 
pointed, on  his  own  motion,  by  the  Ckjurt  in  which 
the  will  was  proved,  is  valid? 

Same— Purchase  of  Trust  Property  by.— 8:y  In  this 
case,  a  doubt  was  suggested,  whether,  an  executor 
could  legally  purchase  the  property  of  his  testa- 
tor sold  by  himself  though  the  sale  were  public, 
and  necessary  for  the  payment  of  his  debts;  but 
it  appears,  from  the  decree,  that  such  sale  and 
purchase  (the  sale  being  necessary  for  the  pay- 
ment of  debts,)  would  be  confirmed  if  no  fraud 
were  proved. 

On  an  appeal  from  a  decree  of  the  late 
High  Court  of  Chancery,  dismissing  a  bill 
exhibited  by  the  appellants  against  the  ap- 
pellees. 

Nelson  Anderson,  one  of  the  complain- 
ants, was  surety  for  Richard  Anderson,  in 
a  bond  to  Alexander  Baine  for  1,8891.  128. 
Od.  in  paper  money,  which,  being  reduced 
by  the  scale,  amounted  to  1571.  9s.  4d. 
246  bearing  interest  from  *November 
13th,  1778.     A  judgment  was  obtained 


^Executors  and  Administrators— Purchase  of  Trust 
Property  by.— Any  purchase  by  executors  or  admin- 
istrators from  themselves  of  the  property  com- 
mitted to  their  charge,  is  voidable  at  the  option  of 
those  interested  in  the  estate,  although  they  may 
have  given  an  adequate  price  therefor  and  gained 
no  advantage  whatever. 

See  monographic  note  on  "Executors  and  Admin- 
istrators" appended  to  Rosser  v.  Depriest,  5  Gratt 
6,  and  foot-notee  to  Bailey  v.  Robinsons,  1  GratL  4: 
Buckles  v.  Lafferty.  2  Rob.  292.  The  principal  case 
is  cited  in  Lewis  v.  Broun,  86  W.  Va.  7.  U  S.  E.  Rep. 
446. 

But  in  Newcomb  v.  Brooks,  16  W.  Va.  64,  the  court 
said :  "In  Virginia  the  Court  of  Appeals  in  Anderson 
<fe  Starke  v.  Fox,  2  Hen,  dt  M.  845,  refused  to  apply  the 
strict  rule  we  have  stated  to  an  executor,  who 
bought  personal  property  at  a  public  sale,  appar- 
ently on  the  ground  that  the  practice  was  so  com- 
mon in  Virginia,  that  to  so  hold  would  operate  to 
render  voidable  the  title  to  a  great  amount  of  per- 
sonal property." 

The  principal  case  is  cited  in  Yancey  v.  Hopkins,  1 
Munf.  434. 

tSame— Ex  Parte  Settlement  of  Accounts.— The  prin- 
cipal case  has  been  cited  repeatedly  both  in  Virginia 
and  West  Virginia,  to  support  the  well  settled  rule 
in  those  states,  that  an  ex  parte  settlement  of  an 
executor's  accounts  is  to  be  taken  as  prima  facie  ev- 
idence of  the  several  charges  and  credits  therein 
contained:  but  any  person  interested  may  file  a  bill 
to  surcharge  and  falsify  the  account  so  settled  if 
capable  of  producing  satisfactory  evidence  to  that 
purpose.  Atwell  v.  Milton,  4  Hen.  &  M.  265:  Mount- 
joy  V.  Lowry,  4  Hen.  &  M.  429:  Leach  v.  Buckner,  19 
W.  Va.  45:  Seabright  v.  Seabright,  28  W.  Va.  483: 
Leavell  v.  Smith,  99  Va.  377,  88  S.  E.  Rep.  202;  Back- 
house V.  Jett,  2  Fed.  Cas.  322. 

See  footnotes  to  Cor  bin  v.  Mills,  19  Gratt  488: 
Peale  v.  Hickle.  9  Gratt  437:  Newton  v.  Poole,  12 
Leigh  112. 


Upon  it  in  Louisa  County  Court,  by  Philip 
Duval  as  assignee,  and  execution  was  levied 
on  a  negro  woman  Milley  and  two  children, 
in  the  possession  of  Richard  Anderson.— 
The  sale  was  forbidden  by  John  Fox,  who 
set  up  a  claim  to  them ;  whereupon  Nelson 
Anderson,  who  was  afraid  of  suffering  as 
surety,  and  wished  as  much  of  the  execution 
as  possible  to  be  satisfied  out  of  the  prop- 
erty of  Richard  Anderson,  agreed  to  indem- 
nify the  sheriff,  and  became  himself  the 
purchaser  of  the  slaves,  at  the  price  of  fifty- 
five  pounds.  Fox  brouf^ht  his  action  in  the 
District  Court  of  Richmond,  against  Starke 
(the  sheriff  who  had  levied  the  execution) 
and  recovered  two  hundred  pounds  damages. 

Nelson  Anderson  and  Starke,  as  joint  com- 
plainants, on  the  9th  of  May  1801,  obtained 
from  the  Chancellor  an  injunction  to  the 
last  mentioned  judgment;  stating  in  their 
bill,  among  other  things,  that  the  slave 
Milley  and  her  increase,  with  other  slaves, 
were  given  by  Susanna  Fox,  to  her  daughter 
Caty  Anderson,  wife  of  Richard  An- 
derson, who  was  in  possession  of  the  said 
slaves,  many  years  before  the  death  of  the 
said  Susanna ;  that,  by  her  last  will  and  tes- 
tament, (operating  as  a  confirmation  of  the 
previous  gift,)  she  bequeathed  the  same 
slaves  to  the  said  Caty  Anderson,  and  other 
slaves  to  different  persons;  that  the  defend- 
ant, John  Fox,  was  her  executor,  and  as- 
sented to  all  the  several  legacies;  that  the 
other  legatees  were  permitted  by  him  to  en- 
joy their  legacies  without  disturbance;  but 
that  he  claimed  the  slave  Milley,  and  her 
children,  under  the  pretext  that  the  estate 
of  his  teslatrix  was  in  debt;  that,  if  such 
had  been  the  fact,  all  the  legatees  ought  to 
have  contributed;  that  Richard  Anderson 
was  completely  insolvent;  and  that  there 
was  an  undue  combination  between  the 
other  legatees  and  the  executor,  to  injure 
the  complainant,  Nelson  Anderson;  that 
he  had  no  notice  of  the  trial  at  law,  which 
if  he  had  had,  he  might  have  prevented  the 
recovery  against  Starke;  that  the  damages 
were  excessive;  that,  to  avoid  litigation, 
he  had  offered  to  give  up  Milley,  and 
247  her  children,  *which  John  Fox  had 
refused  to  accept.  Richard  Anderson 
and  all  the  legatees  were  among  the  parties 
defendants.  The  bill  also  prayed  a  new 
trial  of  the  issue  at  law ;  an  account  of 
John  Fox*s  administration  of  the  estate  of 
Susanna  Fox,  and  contribution,  if  neces- 
sary, from  the  other  legatees.  It  moreover 
charged  a  fraudulent  and  collusive  recovery 
by  Joseph  Fox,  of  some  of  the  slaves,  given 
by  Susanna  Fox  to  Richard  Anderson's 
wife. 

The  defendant,  John  Fox,  on  the  12th  of 
August,  1801,  on  his  own  motion,  obtained 
an  order  of  Louisa  County  Court,  appoint- 
ing William  O.  Callis,  and  others,  or  any 
three  of  them,  to  examine,  state  and  settle 
the  account  of  his  executorship,  on  the  es- 
tate of  Susanna  Fox  deceased ;  in  obedience 
to  which  order  an  account  was  taken  and 
certified,  by  three  of  the  persons  appointed 
on  the  22d  day  of  the  same  month,  and  af- 
terwards admitted  to  record  by  the  Court  of 
that  County.  Five  days  after  this  account 
was  made  up,  to  wit,  on  the  27th  of  August, 
1801,  he  filed  his  answer  in  the  High  Court 
of   Chancery ;  stating   that  fourteen  slaves 
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i7ere  left  and  claimed  by  Susanna  Fox ;  of 
whom  five,  including  Milley,  and  her  chil- 
dren, and  a  negro  woman  named  Charlotte, 
had  been  sold  for  the  payment  of  her  debts; 
five  had  been  recovered  by  Joseph  Fox ;  one 
by  the  name  of  Phil,  been  a  runaway  for 
a  considerable  time,  but  (as  he  believed) 
had  been  retaken,  and  would  be  sold  for  the 
benefit  of  the  estate ;  and  the  residue  were 
secreted  by  Richard  Anderson,  and  detained 
in  his  family;  that  the  other  legatees  of 
Susanna  Fox  held  their  slaves  by  gifts  in 
her  life-time,  of  which  her  will  operated  as 
a  confirmation  only ;  but  that  Richard  An- 
derson and  his  wife  had  no  right,  except 
that  which  they  claimed  under  the  will ;  that 
fae,  as  executor,  never  assented  to  the  legacy 
of  Milley,  and  her  increase,  to  Caty  Ander- 
son, and  therefore  had  a  right  to  sell  them, 
to  pay  the  debts  of  the  estate ;  that  the  said 
estate  was  largely  indebted  to  himself,  as 
would  appear  by  the  certificate  of  the  com- 
missioners who  had  settled  his  account; 
(accordin&[  to    which,    a    balance,    of 

248  1541.  16s.  *8d.  3-4,  appeared  to  be  due 
to  him ;)  that  Susanna  Fox  had  lived 

at  Richard  Anderson's  for  a  considerable 
time  before  her  death,  and  continued  there 
till  she  died ;  that,  while  she  lived  there, 
some  of  the  said  slaves  in  her  possession 
were  seized  by  executions,  against  Richard 
Anderson,  and  released  on  her  asserting  her 
right  to  them ;  that  if,  however,  these  slaves 
were  liable  for  the  said  Richard  Anderson's 
debts,  he,  the  respondent,  claimed  them  to 
satisfy  a  judgment  which  he  had  obtained 
many  years  ago,  against  the  said  Richard 
Anderson,  in  Louisa  County  Court,  for 
nearly  three  hundred  pounds  yet  unpaid. 

Joseph  Fox  filed  his  answer,  denying  all 
fraud  and  collusion  with  respect  to  his  re- 
covery of  the  five  slaves,  which  he  claimed 
by  a  title  paramount  to  that  of  Susanna 
Pox. — No  answers  were  filed  by  the  other 
defendants. 

The  plaintiffs  having  replied  generally, 
a  number  of  affidavits  were  taken  on  both 
sides,  which  related  principally  to  the  cir- 
cumstances under  "v^hich  the  slaves  were  re- 
ceived, and  held  by  Richard  Anderson  and 
his  wife,  and  the  reasons  which  induced  the 
jurors  to  give  such  heavy  damages. — It  ap- 
peared from  these  affidavits,  as  to  the  first  of 
these  points,  that  Richard  and  Caty  Ander- 
son had  been  married  upwards  of  twenty 
years ;  that  Susanna  Fox,  after  the  mar- 
riage, went  to  live  with  them,  and  carried 
with  her  all  her  negroes  and  other  personal 
property ;  that  she  continued  to  live  there 
until  her  death ;  that,  during  her  life-time, 
some  of  the  negroes  were  taken  by  virtue  of 
an  execution  against  Richard  Anderson, 
claimed  by  her,  and  relinquished  by  the 
sheriff,  in  consequence  of  her  claim ;  and 
that,  after  her  death,  another  execution 
against  Richard  Anderson  was  levied  on 
Jenney,  one  of  the  said  slaves ;  the  sale  for- 
bidden by  John  Fox;  a  Jury  impaneled 
and  the  property  discharged.  There  was 
no  proof  that  Mrs.  Fox,  had  given,  in  her 
life-time,  any  of  these  negroes  to  Richard 
Anderson  or  his  wife;  (except  that  one  wit- 
ness heard  him  say,  that  they  belonged  to 
him;)  nor  that  he  paid  Mrs.  Fox  any  hire 
for   the   use   of    them.     It  moreover, 

249  'appeared      from      these     affidavits, 


and  the  administration  account  of  John 
Fox,  that  John  Woodson  and  Robert  Per- 
kins, who  had  married  daughters  of  Richard 
Anderson,  did,  on  the  29th  of  March,  1791, 
deliver  a  parcel  of  negroes  to  John  Fox,  as 
executor  of  Susanna  Fox,  saying  that  they 
were  authorised  to  deliver  them ;  that  this 
was  done  at  a  public  place,  at  which  the 
executor  had  them  appraised  and  hired  on 
the  same  day,  according  to  a  previous  ad- 
vertisement ;  that  one  of  them  was  hired  by 
a  certain  William  Smith,  who  again  hired 
him  to  a  certain  Nelson  Harris,  by  whom 
he  was  kept  until  a  few  days  before  Christ- 
mas, and  then  returned  to  the  executor; 
that  seven  of  the  said  negroes,  viz.  Hager, 
Barsha,  Jenney,  Milley,  and  her  three  chil- 
dren, Daniel,  Aaron  and  Aggy,  were  hired 
to  Caty  Anderson,  by  consent  of  Richard 
Anderson,  who  afterwards  refused  to  return 
them ;  that  the  executor  employed  persons 
to  retake  them  privately,  and  so  regained 
possession  of  Milley,  Daniel  and  Aggy; 
that  he  advertised  and  sold  Milley  and 
Daniel,  at  public  auction ;  became  the  pur- 
chaser himself  at  the  price  of  sixty-one 
pounds;  and  entered  a  credit  for  that  sum 
on  an  ** acknowledged  account,"  due  from 
the  decedent  to  him ;  that  Milley  ran  away 
to  Richard  Anderson ;  as  did  also  the  other 
slaves  who  had  been  delivered  and  appraised 
as  aforesaid ;  except  Daniel,  and  Aggy  who 
was  afterwards  sold  by  the  executor  to  satisfy 
(as  he  alleged)  further  demands  against  the 
estate ;  that  no  suit  was  ever  brought  b3' 
the  executor  for  these  slaves  against  Richard 
Anderson ;  that  Milley  remained  in  the  pos- 
session of  the  latter  until  she  had  two  chil- 
dren, which  appeared  to  be  twins,  and  was 
then,  together  with  those  children,  taken 
and  sold  under  the  execution  as  before  men- 
tioned. 

As  to  the  second  ix)int,  the  affidavits  of 
three  of  the  jurors  stated  that  the  Jury  were 
induced  to  give  2001.  damages,  (and  would 
have  given  a  larger  sum,  if  it  had  been  de- 
manded in  the  declaration,)  on  the  ground 
that  it  was  clearly  proven,  to  their  satisfac- 
tion, that  the  slaves  belonged  to  John  Fox ; 
that  Starke  was  apprized  of  this,  the 
250  sale  having  'been  forbidden,  and  was 
therefore  guilty  of  an  unwarrantable 
act.  They  stated  also,  that  Starke  was  not 
present  at  the  trial;  that  there  was  an  at- 
torney who  defended  the  suit ;  but  no  evi- 
dence was  adduced  on  the  part  of  the 
defendant. 

Among  the  exhibits  filed  in  the  cause, 
were  the  will  of  Mrs.  Fox ;  two  letters  from 
the  complainant  Nelson  Anderson  to  John 
Fox,  offering  to  give  up  the  slaves,  (one  of 
wnom,  to  wit,  the  child  George,  died  before 
the  judgment  obtained  by  Fox  against 
Starke,)  to  pay  the  costs  of  suit,  and  hire, 
if  any  were  due;  which  offers  were  not 
accepted;  a  writing  under  seal  signed 
*'Caty  Anderson,*'  and  dated  April  20th, 
1791,  in  which  she  acknowledged  to  have 
hired,  for  that  year,  the  negroes  Milley, 
Aaron,  Daniel,  Aggy,  Hagar,  Barsha  and 
Jenney,  described  them  as  belonging  to  the 
estate  of  the  late  Susanna  Fox  deceased; 
and  bound  herself,  her  heirs,  &c.  to  deliver 
them  well  cloathed,  on  or  before  the  ensu- 
ing first  day  of  January,  to  John  Fox,  ex- 
ecutor  to  the  said  Susanna  Fox ;  (the  sum 
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to  be  paid  for  hire,  appearing^  from  a  mem- 
orandum at  the  foot  of  the  writing,  to  be 
for  Hager  40s.  Barsha  and  Jenney  40s.  and 
Milley,  Ac.  40s.)  and,  lastly,  John  Fox's 
administration  account,  (settled  under  the 
order  of  Louisa  County  Court,)  in  which 
he  charges  1861.  148.  9d.  as  due  from  the 
testatrix  to  himself  by  bond;  (although  the 
affidavit  of  Kitty  Perkins,  a  witness  in 
the  cause,  stated  that,  when  Mrs.  Fox  lay 
on  her  death-bed,  Caty  Anderson  asked  him, 
John  Fox,  how  much  her  mother  owed  him, 
and,  in  answer  to  the  question,  he  said  it 
did  not  exceed  eighty  pounds;)  credits  the 
sale  of  Milley  and  her  child  Daniel,  (pur- 
chased by  himself,)  at  611.  of  Phoebe,  (a 
negro  girl  bequeathed  in  the  will,  to  his 
own  daughter  Anne  Fox, )  at  171.  10s.  and 
of  Aggy,  at  371.  10.  omitting  to  give  any 
credit  for  Charlotte,  whom  he  acknowl- 
edged, in  his  answer,  to  have  sold. 

The  injunction  awarded  the  complainants 

was  .dissolved;    afterwards    reinstated    by 

consent  of  the  defendants,  Joseph  and  John 

Fox,  and  by  a  like  consent,  brought  on 

251  to  a  hearing,  *when  the  bill  was  dis- 
missed; whereupon  the   complainants 

appealed  to  this  Court.  The  appeal,  having 
abated  by  the  death  of  John  Fox,  was  re- 
vived against  Thomas  Gardner,  his  admin- 
istrator. 

Attorney-General  and  Wickham  for  the 
Appellants. 

Call  and  Randolph  for  the  Appellees. 

The  counsel  for  the  appellants  contended, 
1.  That,  as  a  creditor  and  surety  of  Richard 
Anderson,  who  was  insolvent,  the  appel- 
lant, Nelson  Anderson,  had  a  right,  in 
equity,  to  stand  in  his  place,  and  assert  all 
his  rights  to  Milley  and  the  other  slaves 
devised  to  his  wife ;  that  the  title  of  Rich- 
ard Anderson,  if  not  supported  by  a  gift 
in  the  life-time  of  Mrs.  Fox,  was  good  un- 
der her  will ;  and  that  the  assent  of  the 
executor,  ought  to  be  presumed  from  his 
suffering  Milley,  and  her  children,  to  re- 
main in  his  possession  so  long  without  su- 
ing for  them,  (a) 

In  support  of  this  position,,  it  was  observed 
that  the  bill  stated  the  estate  of  the  decedent 
to  have  been  amply  sufficient  to  pay  all  the 
debts  due  from  it,  without  sacrificing  the 
interests  of  the  specific  legatees.  The  ex- 
ecutor, in  his  answer,  alleged  that  the  es- 
tate was  considerably  indebted  to  himself; 
but  the  account  exhibited  by  him,  having 
been  taken  ex  parte,  on  his  own  motion, 
and  by  commissioners  selected  by  himself, 
was  no  proof  of  the  truth  of  this. — There- 
fore, 

2dly.  The  Chancellor,  instead  of  dismiss- 
ing the  bill,  ought  to  have  directed  a  new 
account  to  be  taken  of  John  Fox's  adminis- 
tration. An  account  ought  also  to  be  di- 
rected of  the  property  which  came  to  the 
hands  of  the  other  legatees;  for,  though 
the  defendant,  John  Fox,  pretended  that  the 
slaves  held  by  them  were  donations  during 
the  life  of  Mrs.  Fox,  they  really  stood  on 
the  same  footing  with  Richard  Anderson's 
claim;  and  therefore,  if  in  fact  a  sale  for 
the   payment  of  debts  was  necessary, 

252  they    all   ought  to  *abate    in  propor- 
tion, (b)     This   account  being  neces- 


(a)  Toller's  Law  of  Executors,  242. 

(b)  Toller's  Law  of  Executors,  365.  266b 


sary,  the  Court  of  Chancery  ought  not  ta 
have  decreed,  till  all  the  defendants  were 
before  it. 

3dly.  The  appellee,  John  Fox,  ought  not 
to  have  sold  Milley  to  any  person  for  the 
payment  of  a  debt  alleged  to  be  due  to  him- 
self, until  that  debt  had  been  established ; 
and,  if  he  had  a  right  to  sell,  his  purchase 
for  his  own  benefit  was  not  binding,  but 
might  be  set  aside  on  payment  to  him  of 
the  purchase-money.  The  justice  of  his 
claim  was  very  questionable,  from  the  evi- 
dence of  Kitty  Perkins  proving  his  declara- 
tion that  Mrs.  Fox  owed  him  eighty  pounds 
only;  and,  also,  from  that  of  another  wit- 
ness, (William  Smith  B.)  that  the  voucher 
on  which  the  claim  was  founded  was  an  ac- 
knowledged account,  whereas  he  charged  it 
as  a  bond.  If  it  was  only  an  acknowledged 
account  it  might  have  been  barred  by  the 
act  of  limitations.  True  it  is,  the  executor 
could  not  have  pleaded  the  act  against  him- 
self;  but  nevertheless,  if  the  demand  was 
old  and  stale,  it  ought  not  to  be  counte- 
nanced. 

The  point,  that,  if  the  executor  had  a 
right  to  sell,  he  had  not  a  right  to  become 
the  purchaser,  was  strongly  urged,  on  the 
ground  of  the  similarity  between  the  office 
and  duty  of  an  executor,  and  that  of  a  trus- 
tee appointed  to  sell  lands,  who,  according 
to  a  number  of  authorities,  is  not  authorised 
to  purchase  for  his  own  benefit,  but  only 
for  the  use  of  cestuy  que  trust.  The  au- 
thorities cited  were  7  Bac.  Abr.  Gwillim's 
ed.  p.  181,  the  case  of  Whelpdale  v.  Cook- 
son,  1  Vessey,  9,  Killick  v.  Flexney,  4  Bro. 
Ch.  Cases,  161,  Campbell  v.  Walker,  5 
Vessey,  jun.  678,  and  Sugden's  Law  of 
Vendors,  in  which,  from  p.  391  to  405,  all 
the  doctrine  on  this  subject  is  contained, 
and  all  the  cases  are  referred  to. — The  gen- 
eral proposition  laid  down  by  Sugden  is 
that  ^*  trustees,  agents,  commissioners  of 
bankrupts,  assignees  of  bankrupts,  solicitors 
to  the  commission,  auctioneers,  creditors 
who  have  been  consulted  as  to  the  mode  of 
sale,  or  any  persons  who,  by  their  connex- 
ion with  any  other  person,  or  by  being  em- 
ployed or  concerned  in  his  affairs, 
253  *have  acquired  a  knowledge  of  his 
property,  are  incapable  of  purchasing 
such  property  themselves;  except  under 
certain  restrictions  which  he  afterwards 
mentions."  This  rule  is  founded  upon  the 
principle  that  there  is  an  irreconcilable  dif- 
ference between  the  interests  of  the  buyer 
and  seller;  since  the  former  buys  for  as 
little  as  he  can,  and  the  latter  sells  for  as 
much  as  he  can.  An  executor,  therefore, 
ought  not  to  act  in  both  capacities;  and,  if 
he  sells  and  buys  himself,  any  person  in- 
terested may  set  the  sale  aside. 

4thly.  The  damages  assessed  by  the  Jury 
being  excessive,  as  being  greatly  beyond 
the  value  of  the  slaves,  the  complainants 
were  entitled  to  relief  against  them ;  espe- 
cially as  their  ground  of  relief  was  origi- 
nally an  equitable  one.  It  was  obvious  that 
the  suit  at  law  was  not  defended. — Starke 
summoned  no  witnesses,  and  Anderson  was 
nut  informed  when  the  trial  was  coming 
on.  The  Jury  were  influenced  to  give  such 
vindictive  damages  by  their  supposing  that 
Starke  had  been  guilty  of  a  wanton  and 
atrocious  invasion  of  private  property  with- 


416 


2  HEN.  &  M. 


Andsrson  and  Starks  v.  Fox  and  Othbrs. 


264-26e 


out  a  colour  of  title.  THe  evidence,  now, 
shews  the  contrary ;  and,  if  It  had  been  be- 
fore them,  would  have  produced  a  very  dif- 
ferent verdict.  What  makes  the  case  still 
stronger  is  Anderson's  offer  to  Fox  to  give 
him  up  the  negroes,  and  to  pay  hire  for 
them  which  he  refused  to  accept.  This 
shews  that  the  sum  allowed  him  by  the  ver- 
dict was  more  than  just  on  his  own  princi- 
ples. But  vindictive  damages,  in  a  case  of 
this  sort,  ought  not  to  have  been  given ;  for, 
as  the  verdict  changed  the  property,  since 
the  recovery  in  this  action  of  trespass  might 
be  pleaded  in  bar  to  an  action  of  trover 
for  the  same  slaves,  their  value  only  ought 
to  have  been  the  amount  of  the  damages. 
The  sheriff,  too,  only  did  his  duty,  (as 
Richard  Anderson  has  been  so  long  in  pos- 
session of  the  property, )  and  if  he  had  re- 
fused to  sell,  after  being  indemnified,  might 
have  been  sued. 

254  *On  the  part  of  the  appellees,  it  was 
insisted    that   the  plaintiffs  in  equity 

were  not  entitled  to  relief  on  the  ground  of 
any  objections  to  the  administration  ac- 
count; because  the  action  at  law  was  for  a 
tort— for  a  trespass  committed  by  the  public 
oflBcer,  in  illegally  taking  away  the  property 
from  Fox ;  that  the  verdict,  therefore,  ought 
not  to  have  been  influenced  by  collateral 
circumstances.  It  has  been  heretofore  a 
practice  in  the  Court  of  Chancery  to  grant 
injunctions  to  judgments  for  just  debts,  on 
the  ground  of  other  actions  founded  on 
torts  being  depending,  by  the  complain- 
ants, in  equity,  against  the  plaintiffs  at 
law;  but  that  practice  is  now  discounte- 
uanced. 

The  case  of  a  sheriff  permitting  an  es- 
cape is  similar  to  this.  He  is  liable  for 
damages,  notwithstanding  the  plaintiff  may 
still  proceed  against  the  debtor  ;(a)  and,  if 
the  escape  be  voluntary  on  the  part  of  the 
sheriff,  nothing  afterwards  will  purge  it.  (b) 
The  case,  also,  of  Langdon,  executor  of 
Dickenson,  v.  the  African  Co.  and  Dock- 
wray,fc)  is  analogous  to  this;  for,  there, 
the  complainant,  executor  of  Dickenson, 
brought  his  bill  to  be  relieved  from  a  judg- 
ment which  Dockwray  had  recovered 
against  his  testator  for  a  trespass,  and  the 
bill  was  dismissed,  as  to  the  defendant 
Dockwray.  So  here  the  sheriff  asks  to  be 
relieved  against  a  verdict  founded  on  a 
trespass  which  he   had   himself  committed. 

That  Nelson  Anderson  indemnified  the 
sheriff,  and  that,  therefore,  the  sheriff  ought 
to  have  the  same  remedy  which  he  would 
have,  is  an  argument  of  no  weight.  Starke, 
the  sheriff,  either  gave  Anderson  notice  of 
the  suit,  or  he  did  not.  If  he  did  not,  An- 
derson might  plead  the  want  of  notice  in 
bar  of  his  action  against  him  on  the  in- 
demnifying bond.  If  notice  was  given-, 
(which  is  most  probable, )  Anderson  was  the 
substantial  defendant  to  the  suit,  and  the 
verdict  was  found  against  him.  The  sheriff 
was  Anderson's  agent;  as  in  the  case  last 
cited,  Dickenson  was  agent  for  the  African 
Company,  who  were  compelled  to  indem- 
nify him. 

255  *Strike  out  Anderson  from  the  bill, 


(a)  Cro.  Ellz.  6B8.  Bonner  y.  Stokeley:  2Wil8.8M, 
Ravenscroft  y.  Eyles;  2  Bac.  Abr.  Gw.  ed.  516. 

(b)  2W118.  296. 

(c)  Prec.  Ch.  221. 


and  Starke  has  clearly  no  right  to 
the  relief  requested ;  and,  in  every  point  of 
view,  Anderson  ought  to  be  bound  by  the 
verdict  as  much  as  Starke. 

If  Anderson  be  entitled  to  an  account,  he 
may  go  on  for  it  in  another  shape,  not- 
withstanding his  injunction  is  dissolved; 
for  in  the  case  of  White,  Whittle  &  Co.  v. 
Banister's  Executors,  (d)  the  injunction 
was  dissolved,  and  the  complainants  left  to 
pursue  the  effects  of  Banister's  estate. 

Let  it  be  admitted  that  the  verdict 
changed  the  property ;  yet  the  Jury  had  a 
right  to  give  more  than  the  value;  the 
overplus  being  damages  for  the  trespass. 
But  there  is  no  case  where  a  Court  of 
Ekiuity  has  granted  a  new  trial  for  exces- 
sive damages,  without  proof  of  fraud. 

As  to  the  point  that  the  executor  who 
sold  had  not  a  right  to  purchase,  this  is 
not  the  law  of  Virginia ;  the  custom  of  the 
country  being  altogether  opposite  to  this 
doctrine;  for  the  rule  here  is  that,  if  the 
executor  purchased  fairly,  he  had  a  right 
to  the  property ;  if  not  fairly,  the  sale  may 
be  set  aside;  and  that  in  such  cases,  the 
burthen  of  proof  lies  on  those  who  suggest 
unfairness. 

With  respect  to  the  administration  ac- 
count exhibited  by  John  Fox  the  universal 
practice  is  to  admit  such  accounts,  settled 
before  commissioners  ex  parte,  as  prima 
facie  evidence.  In  this  case  of  Quinney  v. 
Jett's  Executors,  in  the  Federal  Court,  the 
Chief  Justice  of  the  United  State  decided 
that  the  audited  account  of  an  executor  is 
prima  facie  evidence,  and  that  it  is  incum- 
bent on  those  who  attack  it  to  surcharge  or 
falsify  it.  The  executor  may  say  that  he 
has  lost  the  receipts  which  he  once  laid 
before  a  competent  tribunal ;  though  if  he 
has  not  lost,  it  is  admitted  that  he  is  bound 
to  produce  them.  If  the  account  is  not  to 
be  considered  as  having  any  effect  until 
settled  by  a  commissioner  of  the  Higher 
Court  of  Chancery,  an  executor  will  never 
know  what  to  rely  upon. 

This  would  have  been  a  clear  case  if  the 
account  had  been  filed  before  the  bill:  but 
its  being  filed  since  makes  no  difference; 
for  a  party  cannot,  by  exhibiting  a 
256  bill  in  equity,  *take  away  the  right 
of  the  County  Court  to  call  the  execu- 
tor to  an  account  under  a  positive  act  of 
Assembly,  (e)  This  account  was  taken  on 
the  motion  of  the  executor  himself;  but 
that  makes  no  difference ;  for  he  acted  in 
conformity  with  his  duty  in  making  the 
motion.  The  bill  calls  for  an  account. 
The  account  which  was  taken,  was  made  a 
part  of  the  answer.  If  the  plaintiffs  did 
not  like  it,  they  ought  to  have  exhibited 
exceptions;  instead  of  which  they  replied 
generally. 

As  to  contribution,  the  suit  is  still  going 
on,  for  that  against  the  legatees,  in  the 
High  Court  of  Chancery. 

In  reply,  it  was  argued  that  the  cases 
cited  from  precedents  in  Chancery,  221, 
and  2  Wilson,  294,  295,  were  both  inappli- 
cable. In  the  former  the  merits  were 
against  the  agent  of  the  African  Com- 
pany ;  in  the  latter,  the  party  was  not  en- 
titled   to  recover   the   full   amount   of   the 


(d)  1  Wash.  160. 

(e)  See  Rey.  Code,  1  y.,  p.  182,  sect  19. 
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debt  against  the  sheriff  for  an  escape  on 
mesne  process ;  but  only  the  damages  ac- 
tually sustained. 

The  conduct  of  the  executor  was  highly 
fraudulent  throughout.  Under  the  circum- 
stances of  the  case,  he  had  no  right  to 
withhold  his  assent  to  the  legacy:  his  re 
fusal  to  assent  was  therefore  fraudulent. 
At  first,  indeed,  he  did  not  refuse;  for  the 
will  was  recorded,  September  13,  1790,  and 
nothing  adverse  to  Richard  Anderson's  title 
appeared  until  1792 ;  during  all  which  time 
Richard  Anderson  continued  in  possession. 
It  is  presumable,  therefore,  that  he  held 
with  the  assent  of  the  executor.  The  pro- 
ducing the  slaves  to  be  appraised,  and  the 
hiring  them  to  Caty  Anderson,  was  a  mere 
sham  to  shelter  them  from  Richard  Ander- 
son's creditors:  as  the  smallness  of  the 
hire  (being  only  six  pounds  for  seven  val- 
uable negroes)  clearly  proved. 

The  executor's  getting  possession  of  Mil- 
ley  and  her  children  was  by  stealth  in  the 
night-time,  and  his  subsequent  sale  was 
shortly  afterwards.  There  was  no  proof 
that  that  sale  was  public,  or  that  it  had 
been  advertised.  The  onus  probandi  lies 
on  him  to  exculpate  himself  by  shewing  the 
circumstances.  But,  whether  the  sale  was 
fair,  or  unfair,  it  was  certainly  void 
if  no .  debt  rendered  it  necessary.  A 
257  *sale  to  a  third  person  by  an  execu- 
tor is  good,  though  no  debt  require 
it;  the  executor  being,  in  that  case,  re- 
sponsible to  the  legatees; (a)  but  it  is  other- 
wise where  the  executor  is  seller  and  buyer 
both. 

As  to  the  account,  the  decision  of  Judge 
Iredell,  which  gave  rise  to  that  of  the  Chief 
Justice  in  Quinney  v.  Jett's  Executors, 
must  have  been  founded  on  a  supposition 
that  the  practice  here  was  to  summon  all 
the  parties  interested,  as  in  England. 
There  the  rule  in  the  Ecclesiastical  Courts 
is  to  serve  a  citation  on  the  legatees  and 
others  ;(b)  and,  when  the  account  is  once 
settled  in  that  manner,  it  is  conclusive. 
But,  it  is  said,  that  the  County  Court  had 
jurisdiction  to  settle  the  accpunt.  If  so, 
the  legatees  ought  to  have  been  summoned ; 
if  it  had  not,  there  is  an  end  of  the  question 
Indeed^  said  Mr.  Wickham,  I  lay  down  the 
broad  principle,  that  an  account  taken  ex 
parte  without  summoning  the  legatees, 
ought  to  have  very  little  weight  in  a  Court 
of  Chancery.  To  consider  it  as  evidence 
would  violate  two  important  rules  of  law; 
that  the  best  evidence  the  nature  of  every 
case  admits  shall  be  produced ;  and  that  no 
person  shall  be  judged  unheard.  It  would 
be  unjust  to  make  it  incumbent  on  the  leg- 
atees to  surcharge  or  falsify;  because,  al- 
though many  items  might  be  altogether 
fictitious,  it  might  not  be  in  their  power 
to  shew  their  impropriety;  it  being  impos- 
sible to  prove  a  negative.  But,  be  the 
general  principle  as  it  may,  in  this  case 
the  bill  of  the  complainants  demanded  an 
account;  not  an  account  taken  ex  parte 
before  commissioners  nominated  by  the  ex- 
ecutor himself  and  appointed  by  the 
County  Court  without  the  knowledge  of  the 
legatees;  but  an  account  before  a  commis- 
sioner of  the   Court  of  Chancery,  in  pres- 


(a)  See  Sale  v.  Roy,  ante,  p.  09. 

(b)  See  4  Bum's  Eccl.  Law,  868,  369. 


ence  of  all  the  parties;  not  an  account 
merely  recorded  without  examination,  as  is 
always  the  case  in  the  County  Courts;  but 
an  account  open  to  scrutiny  and  exceptions, 
before  it  should  be  received. 

The  account  itself,  as  exhibited,  is 
highly  objectionable  on  its  face ;  Phoebe, 
a  valuable  negro  girl,  having  been 
258  credited  *at  171.  10s.  Od.  only  ;  Aggy 
at  371.  10s.  Od.  and  Charlotte  and 
Phil  alto^rether  omitted.  In  every  point  of 
view,  therefore,  a  new  account  ought  now 
to  be  directed. 

Monday,  April  18.  The  Judges  delivered 
their  opinions. 

JUDGE.TUCKER.  The  equity  of  the  ap- 
pellants in  this  cause  depends  upon  several 
distinct  questions  both   of  fact  and  of  law. 

1.  Whether  there  was  any  actual  gift  by 
Mrs.  Susanna  Fox,  in  her  life-time,  of  the 
slaves  in  question,  to  her  daughter,  the 
wife  of  Richard  Anderson?  It  seemed,  I 
thought,  to  be  conceded,  towards  the  close 
of  the  argument,  that  there  was  no  evi- 
dence of  such  a  gift;  nor  have  I  been  able 
to  find  any  direct  evidence  in  the  record  to 
that  effect ;  and  the  presumption  from  cir- 
cumstances is,  I  think,  against  it. 

2.  That  if  Mrs.  Anderson  was  entitled 
only  as  a  legatee,  the  executor,  Mr.  Fox. 
had  assented  to  the  legacy.  This  is  flatly 
denied  by  the  answers,  and  there  is  neither 
direct  nor  collateral  evidence  to  contradict 
the  answer. 

3.  That  Mrs.  Fox  left  assets  sufficient  to 
pay  all  her  debts  without  recourse  to  her 
slaves,  which  were  specifically  devised. 
Upon  this  point  the  evidence  is  very  unsat- 
isfactory. The  executor  swears,  that  the 
will  of  Mrs.  Fox  directs  her  just  debts  to 
be  first  paid,  and  authorises  her  executors 
to  dispose  nf  any  part  of  her  estate  for 
that  purpose ;  which  is  correct.  He  then 
proceeds  to  state,  that  his  testatrix  left 
only  fourteen  slaves,  whom  he  names,  five 
of  which,  also  named,  were  sold,  and  the 
produce  of  the  sale  credited  the  estate ;  but 
the  account  to  which  he  refers  has  omitted 
a  credit  for  one  of  them,  named  Char- 
lotte. Another,  whom  he  states  to  have 
been  a  runaway  for  a  considerable  time, 
and  to  have  been  retaken ;  and  that  be 
would  be  sold  for  the  use  of  the  estate,  is 
not    mentioned    in    the    account     referred 

to,  nor  in  any  subsequent  account. 
259      ***That  the  estate    of    his   testatrix, 

after  a  full  settlement  of  all  accounts 
with  him,  is  greatly  indebted  to  him,  as 
will  appear  by  a  certificate  of  the  commis- 
sioners appointed  for  that  purpose."  The 
account  thus  referred  to,  appears  to  have 
been  submitted  by  an  order  of  Louisa 
County  Court,  after  the  commencement  of 
this  suit,  on  his  own  motion,  to  six  com- 
missioners named  by  the  Court,  or  any 
three  of  them,  to  whom  it  is  referred  to  ex- 
amine, state,  and  settle  the  same,  and  to 
make  report  thereof  to  the  Court,  which 
three  of  them  accordingly  did,  at  the  next 
succeeding  Court.  The  bill  contains  a 
prayer  that  Fox  may  **  settle  his  executor- 
ship of  the  estate  of  his  testatrix;"  but 
does  not  suggest  any  fraud  in  the  account 
rendered;  probably,  because  it  was  after 
the  bill  was  filed ;  nor  is  there  any  excep- 
tion to   the   answer,  to   which  it  ia  said  to 
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have  been  annexed,  nor  was  there  any  mo- 
tion for  a  reference  thereof  to  a  commis- 
sioner, as  perhaps  ought  to  have  been 
done,  nnless  it  was  intended  to  accept  it, 
altogether,  as  it  stood.  And,  although  a 
general  replication  was  made  to  the  an- 
swer, and  a  general  commission  awarded  to 
take  depositions,  none  appeared  to  have 
been  taken,  with  a  view  to  surcharge,  or 
falsify,  the  executor's  account.  But  the 
account  is  objected  to  as  a  mere  ex  parte 
proceeding,  on  the  motion  of  the  executor 
himself,  without  having  been  first  sum- 
moned to  render  his  account,  and  without 
any  summons  issued  to  the  legatees,  cred- 
itors, or  other  persons  interested,  to  appear 
and  attend,  and  contest  the  settlement  if 
they  should  think  proper.  This  appears  to 
be  the  course  of  the  Kcclesiastical  Courts 
in  England,  as  cited  by  Mr.  Wickham,(a) 
but  I  have  strong  grounds  to  believe  has 
never  been  practiced  in  this  country,  even 
in  the  former  General  Court,  which  united 
common  law,  chancery  and  ecclesiastical 
jurisdiction,  within  its  powers,  and  was  the 
Supreme  Court  in  this  country,  until  the 
revolution.  To  call  in  question  a  practice 
sanctioned  by  that  of  the  Supreme  Court 
of  the  country  for  perhaps  a  century, 
and  never,  that  I  know  of,  drawn  in 
260  ^question  before  the  present  occa- 
sion, is  what  I  cannot  presume  to  do. 
It  ought,  therefore,  I  conceive,  to  be  taken 
as  prima  facie  evidence  of  the  several 
charges,  and  credits  therein  contained. 
But  still,  any  person  interested  therein, 
may,  I  conceive,  be  at  liberty  by  a  bill  in 
equity  to  surcharge  and  falsify  the  whole, 
if  capable  of  adducing  satisfactory  evi- 
dence to  that  purpose.  The  present  ac- 
count, for  example,  may  be  surcharged 
by  a  reference  to  the  defendant's  own 
answer,  which  admits  the  sale  of  one 
of  the  negroes,  (Charlotte,)  not  cred- 
ited in  that  account.  It  may,  perhaps, 
be  falsified  also,  if  it  be  true,  as 
suggested  by  the  appellant's  counsel, 
(though  possibly  he  may  be  mistaken,) 
that  there  was  in  fact  no  bond  from  the 
testatrix  to  her  executor.  The  presumption 
is  against  him  upon  the  face  of  the  ac- 
count, which  states  the  amount  of  the  prin- 
cipal even  to  a  farthing,  and  charges 
interest  upon  it  from  a  particular  day, 
which  was  probably  the  date  of  the  bond. 
I  mention  it  only  to  illustrate  my  concep- 
tion of  the  proper  course  in  such  cases, 
which  I  take  to  be  this:  The  party  who 
wishes  to  open  an  executor's  account, 
(which  has  been  returned  and  audited  by 
commissioners  appointed  by  the  Court 
which  granted  the  probate  of  the  will, )  by 
a  bill  in  equity,  in  order  to  surcharge  and 
falsify  the  account  so  audited  and  admitted 
to  record,  ought  in  his  bill  to  suggest  the 
grounds  upon  which  he  means  to  surcharge 
or  falsify  the  account;  and  call  for  the  in- 
ventory, appraisement,  and  account  of 
sales  of  the  estate,  together  with  the  vouch- 
ers in  the  hands  of  the  executor.  And, 
in  case  of  any  fraud,  concealment,  or 
diminution  in  the  inventory,  or  in  the  ac- 
counts rendered,  he  ought  to  suggest  the 
same  in  his  bill,  and  seek  a  discovery;  or, 
if  any  fraud  or  malpractice  shall  have  been 
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committed,  or  so  supposed,  in  the  payment 
of  debts,  or  the  settlement  of  accounts, 
or  in  the  conduct  of  the  sales,  these  things 
ought  also  to  be  specifically  charged  in  the 
bill,  that  the  executor  may  discover  the 
same  by  his  answer.  And,  upon  a  refer- 
ence to  the  commissioner,  the  accounts  so 
audited   and    returned    to    the  Court 

261  granting    the    probate,  '^ought   to   be 
admitted  in  every  respect  as  just  and 

true,  except  as  to  such  articles  as  may  be 
surcharged  or  falsified  by  the  evidence 
produced  to  him.  (1)  In  the  present  case, 
as  there  was  no  motion  made  for  a  refer- 
ence to  a  commissioner,  I  am  inclined  to 
think  it  was  not  incumbent  on  the  Chan- 
cellor to  refer  the  accounts,  (as  I  see  no 
necessity  for  putting  the  parties  to  such  an 
expense,  where  the  accounts  are  neither 
long  nor  intricate, )  were  it  not  that  the  an- 
swer itself  disclosed  the  omission  above 
noticed,  therein.  This  of  itself  was  suffi- 
cient to  direct  a  reference,  and  the  omis- 
sion to  do  so,  was,  I  think,  an  error. 
Especially  as  there  were  some  other  rea- 
sons, arising  also  out  of  the  answer,  to 
suppose  that  the  executor  has  not  rendered 
as  perfect  an  account  of  the  assets  which 
came  to  his  hands,  as  possibly  he  might ; 
or  that  he  omitted  to  possess  himself  of 
such  parts  of  the  estate  of  his  testatrix, 
as  he  notices  in  the  latter  part  of  his 
answer. 

As  to  the  purchase  of  the  negroes, 
Milley  and  her  children,  by  the  executor 
himself,  I  am  by  no  means  prepared  to  say, 
with  the  counsel  for  the  appellants,  that  he 
is  to  be  regarded  as  a  mere  trustee,  as  to 
the  property  of  his  testatrix,  so  exposed  to 
sale,  and  purchased  by  himself.  If  this 
Court  were  to  declare  the  law  to  be  such  in 
all  cases,  even  where  there  was  an  un- 
doubted deficiency  of  assets,  and,,  although 
the  sale  should  have  been  made  after  due 
notice,  at  public  auction,  and  with  all  pos- 
sible fairness,  it  would  probably  be  the 
immediate  parent  of  a  thousand  suits  in 
Chancery,  to  set  aside  such  purchases, 
either  in  behalf  of  the  legatees,  distrib- 
utees, or  creditors;  although,   as  fre- 

262  quently  ^happens,  the  executor  should 
have  been  largely   in  advance  for  his 

testator's  estate,  and  should  have  saved  it 
from  total  ruin  by  his  exertions.  What 
would  be  the  consequences  of  such  a  doctrine, 
if  we  were  to  declare  that  the  progeny  of 
a  female  slave,  so  purchased,  at  any  dis- 
tance of  time,  might  be  r.'scovered  against 
the  representatives  of  a  deceased  executor, 
or  those  claiming  under  him?  The  prac- 
tice has  been  too  general  in  this  country, 
and  has  prevailed  too  long,  to  be  now 
drawn  in  question,  by  analogy  to  the  doc- 
trines in  England,  concerning  trustees  of 
lands*  or  commissioners  of  bankrupt.  For 
though   executors   and  administrators   are. 


(a)  4  Bnm^s  Eccles.  Law,  868. 860. 


(1)  Note  by  Judge  Tuckbb.  "The  onus  proband! 
is  always  on  the  party  havinar  liberty  to  surctaarare 
and  falsify:  for  the  Court  always  takes  It  as  a 
stated  account,  and  establishes  it;  but,  if  any  of  the 
parties  can  shew  an  omission,  for  which  credit 
ouGTht  to  be  given,  that  Is  a  sarcharare.  Or,  If  any 
thinar  is  inserted  that  is  a  wrong  charare,  he  is  at 
liberty  to  shew  It,  and  that  is  a  falsification:  bat 
that  must  be  by  proof  on  his  own  side."  Per  Ld. 
Hardw.,  8  Vez.  666,  Pitt  v.  Cholmondeley.  See  also 
2  Bro.  62,  Brownell  v.  Brownell.— Note  in  Original 
Edition. 
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to  many  purposes,  considered  as  trustees  in 
a  Court  of  Eiquity,  they  are  not  so  in  all 
cases,  (a)  At  the  same  time,  I  am  free  to 
declare,  that  I  think  there  may  be  cases, 
where  the  sale  of  a  slave  by  an  executor 
may  be  avoided  by  a  legatee,  distributee, 
or  creditor  oi  the  testator,  as  I  have  before 
said,  during  the  last  term,  in  the  case  of 
Sale  V.  Roy,(b)  from  which  opinion  I  have 
found  no  reason  to  depart. 

It  only  remains  to  consider  two  other 
points : 

The  recovery  by  Joseph  Fox  is  expressly 
denied  both  by  that  defendant  and  John 
Pox,  the  executor,  to  have  been  by  col- 
lusion. I  therefore  think  the  bill  was 
properly  dismissed  as  to  him.  The  suit 
for  contribution,  I  understand,  is  still 
depending  before  the  Chancellor.  Nothing, 
therefore,  ought  to  be  said  as  to  that  point. 

The  next  question  is,  whether  the  injunc- 
tion ought  to  be  dissolved  at  this  stage  of 
the  proceedings.  And  I  incline  to  think  it 
ought  not;  for  the  damages  against  the 
sheriff  who  levied  the  execution  and  sold 
the  slaves,  appear  to  be  vindictive,  rather 
than  according  to  the  value  of  the  property 
as  twice  before  sold  at  public  sale.  And, 
if  the  complainants  should,  upon  the  final 
hearing  of  the  cause,  be  entitled  to  relief, 
they  would,  in  that  case,  be  kept  out  of  the 
money  which  they  had  wrongfully  paid, 
for  a  long  time.  For  these  reasons,  I  do 
not  think  the  injunction  ought  to  be  dis- 
solved, and  I  concur  in  the  decree 
263  which  *has  been  agreed  to  in  confer- 
ence by  the  unanimous  opinion  of  the 
court. 

JUDGE  ROANE.  There  is  no  doubt  but 
that  the  damages  given  in  this  case  were 
vindictive,  and  that  the  Jury  in  assessing 
them,  had  not  a  due  regard  to  the  injury 
actually  sustained.  This  is  evident  from 
the  testimony  of  three  of  the  jurors  them- 
selves ;  from  a  comparison  of  the  sum  re- 
covered with  the  prices  for  which  the  slave 
in  question  had  been  twice  sold  at  two 
several  public  sales ;  and  from  the  offer  of 
the  appellant  Anderson  to  give  her  up  with 
her  increase,  in  lieu  of  the  sum  recovered. 
It  is  a  case  in  which,  I  presume,  even  a 
Court  of  Law  would,  on  a  timely  and 
proper  application,  have  granted  a  new 
trial ;  as  such  Court  would  have  had  suffi- 
cient data  from  whence  to  infer  that  the 
verdict  had  greatly  exceeded  the  standard 
of  justice.  But  as  to  a  Court  of  Equity,  the 
case  of  Ross  v.  Pines,  (c)  informs  us,  that, 
although,  in  matters  of  tort,  a  Jury  is  not 
bound  to  an  exact  calculation,  yet,  where  a 
verdict  is  owing  to  sudden  passion  in  the 
Jury,  it  ought  not  to  bind ;  but  it  is  the 
duty  of  the  Chancellor,  in  such  case,  to 
moderate  the  verdict.  In  that  case,  this 
temper  in  the  Jury  was  merely  inferred 
from  the  enormity  of  the  second  verdict 
compared  with  the  first,  and  confronted  by 
the  Judges'  certificate,  that  the  verdict  was 
against  evidence:  In  this  case,  this  temper 
is  admitted  by  the  jurors  themselves,  and 
is  further  manifested  by  a  reference  to  the 
data  just  mentioned. 

Notwithstanding   this  character    of    the 


(a)  2  Vez.  482. 

(b)  Ante,  p.  60. 
<c)  8  Call.  668. 


verdict,  however,  if  this  were  now  a  mere 
law  case,  as  no  motion  for  a  new  trial  was 
made  in  the  Court  of  Law,  I  should  doubt 
whether  this  court  ought,  on  this  ground, 
to  interfere.  Even  the  alleged  circum- 
stance, that  Anderson  received  no  notice 
from  his  co-plaintiff  of  the  pendency  of  th^ 
suit  against  him,  and  therefore  did  not 
defend  it,  would  probably  not  furnish  a 
just  exception  from  the  general  doctrine. 
It  ought  not  to  affect  a  verdict  duly  ob- 
tained by  the  appellee  against  a  proper  and 
sufficient  party. 

264  *But  this   is  not  a   mere  legal   con- 
troversy.    Circumstances   exist  in  it 

which  could  not  have  been  properly  and 
availably  brought  forward  in  the  trial  at 
law,  and  which  are  peculiarly  proper  for 
the  interposition  of  equity.  For  example, 
the  public  sale  of  the  slave  in  question, 
and  purchase  by  the  executor,  purported  in 
him  a  complete  legal  title :  but  in  equity 
it  is  more  practicable  and  more  proper  than 
at  law  to  impeach  that  sale  by  an  inquiry, 
(which  will  involve  an  account  of  the  exec- 
utorship,) whether  it  was  renderd  neces- 
sary for  the  payment  of  debts,  and  whether 
it  was  competent  for  the  executor  himself 
to  purchase.  On  these  grounds,  ulterior 
to  any  existing  in  the  case  at  law,  or  at 
least  existing  more  efficaciously  in  a  Court 
of  Equity,  it  is  competent  in  such  Court  to 
impeach  the  verdiet  and  demand  a  hearing 
of  the  case  in  equity,  although  a  motion 
for  a  new  trial  was  omitted  to  be  made 
before  the  Court  in  which  the  verdict  was 
rendered. 

It  is  not  necessary  to  decide,  how  far 
an  ex  parte  settlement  of  his  accounts  bj 
an  executor,  with  commissioners  appointed 
by  the  County  Court,  on  his  motion,  is 
valid.  That  question  is  very  important, 
and  I  should  require  to  be  aided  by  a  fuller 
argument  than  has  yet  been  urged,  were  it 
now  to  be  solemnly  settled.  I  believe,  how- 
ever, that  the  usage  and  understanding  of 
the  country  has  been  to  give  to  such  settle- 
ments some  validity.  But,  as  to  the  case 
actually  before  us,  I  am  clearly  of  opinion, 
that,  after  a  suit  is  brought  against  an 
executor,  the  direct  object  of  which  is  to 
inquire  into  and  enforce  a  full  and  fair 
settlement  of  his  accounts  k>efore  the  Court 
of  Chancery  or  its  commissioners,  the  de- 
fendant shall  not  elude  that  object  by  slip- 
ping away  into  another  County,  and 
making  an  ex  parte  settlement  by  auditors 
appointed  on  his  own  motion.  A  settle- 
ment of  this  kind,  and  made  under  these 
circumstances,  shall  not  affect  or  arrest  the 
avowed  object  of  the  suits,  as  before  men- 
tioned. I  lay  no  stress  upon  the  circum- 
stance, that  the  record  dose  not  exhibit  any 
particular  motion  on  the  part  of  the  ap- 
pellants    for      a     reference     of    the 

265  ^accounts     to   a    commissioner.    The 
bill  is  always  before  the  Chancellor, 

and  it  contains  a  prayer  for  an  account. 
In  the  case  before  us,  the  settlement  ex- 
hibited is  not  only  of  the  character  just 
mentioned,  but  it  omits  a  credit  of  a  negro, 
admitted  by  the  answer  of  J.  Fox  to  have 
been  sold,  belonging  to  the  estate  in  ques- 
tion. This  circumstance  alone  is  conclu- 
sive, that  a  new  account  is  necessary. 
As  to  the    general  question,    whether  an 
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executor  can  purchase  slaves  sold  by  him- 
4self  at  public  sale,  when  necessary  for  the 
payment  of  debts,  neither  is  that  question 
necessary  to  be  decided  in  the  case  before 
vs.  The  consideration  on  which  the  deci- 
■sions  cited  on  the  part  of  the  appellants 
are  founded,  appears  to  me  to  be  important ; 
but  I  am  not,  at  present,  prepared  to  say 
how  far  these  decisions  consist  with  the 
usage  and  understanding  of  this  country 
upon  this  subject;  or  what  might  be  the 
consequences  of  adhering,  in  cases  of  this 
kind,  to  the  principle  stated  in  those  deci- 
sions. I  have,  however,  no  hesitation  to 
say,  that  a  purchase  made  by  an  executor 
of  property  sold  by  himself,  in  a  case  where 
in  truth  no  sale  was  necessary,  may  be 
vacated.  In  the  case  of  Ewer  v.  Corbet,  (a) 
cited  last  term  in  the  case  of  Sale  v.  Roy, 
the  decision  in  which  case  entirely  con- 
formed to  it,  it  was  held  that  a  purchaser 
of  personal  goods  from  an  executor  shall 
not  have  his  title  impeached,  *'for  that  it 
is  not  reasonable  to  put  every  purchaser 
from  an  executor  to  take  an  account  of  the 
testator's  debts,  and  that  this  would  lay  an 
•embargo  on  personal  estates  in  the  hands  of 
executors,  which  would  be  attended  with 
great  inconvenience."  As  to  strangers 
who  purchase  from  executors,  these  reasons 
hold  very  strongly ;  but,  as  to  the  executor 
himself,  who  is  at  all  times  conusant  of 
the  state  of  the  testator's  affairs,  the  reason 
Beems  to  fail;  and,  if  an  executor  sells  and 
purchases  in  himself  property  which  he 
knows  (or  might  know)  he  has  no  right  to 
sell,  he  is  not  injured,  and  cannot  com- 
plain, if  his  purchase  under  such  circum- 
stances, should  be  vacated.  I  have  no 
difficulty,  therefore,  in  saying,  that 
266  *if  the  state  of  the  testator's  assets 
in  the  case  in  question  (which  will 
be  ascertained  by  the  account  to  be  taken) 
did  not  justify  the  sale  of  this,  or  some 
other  part  of  the  property  devised  to  Rich- 
ard Anderson,  the  sale  itself  should  be 
considered  as  if  it  had  never  been  made. 

As  to  contribution  from  the  other  lega- 
tees in  this  case,  the  plaintiffs  have 
brought  the  cause  to  a  hearing  without  in- 
cluding such  legatees.  Such  contribution, 
therefore,  (as  between  the  parties  to  this 
suit,)  cannot  be  decreed.  The  plaintiffs, 
however,  will  still  have  liberty  to  proceed 
against  them,  and,  if  their  property  be  lia- 
ble,  may,  in  the  iinal  arrangement  in  this 
suit,  make  an  end  of  the  whole  case  by  ob- 
taining against  them  also  a  decree  for  con- 
tribution. 

It  results  from  these  ideas,  1st.  That  an 
account  ought  to  be  taken  of  the  state  of  S. 
Fox's  assets ;  2dly.  That  if  that  result  should 
show  that  the  sale  and  purchase  by  J.  Fox, 
of  the  slaves  in  question,  was  made  unwar- 
rantably, and  without  necessity,  (of  which 
the  Chancellor  will  judge  on  the  report 
made  to  him  by  the  commissioner,)  the 
sale  shall  be  considered  as  invalid,  and  the 
property  in  the  said  negro  as  having  ex- 
isted in  Richard  Anderson,  at  the  time  of 
the  levying  the  execution  under  which  she 
was  purchased  by  the  appellant,  N.  Ander- 
son. This  result  would  put  an  end  to  the 
cause,  and  call  for  a  perpetual  injunction 
to   the   judgment  in    question ;  and,    3dly. 


<a)  2P.  Wms.l4& 


That  if,  on  the  contrary,  the  sale  and  pur- 
chase be  justified,  and  tke  slave  in  question 
consequently   considered   to  have  belonged 
to  J.  Fox  at  the  time  of  the  sale  to  the  ap- 
pellant ;  the  verdict  in  the  trial  at  law,  for 
the  trespass,  having   been  produced  by  im- 
proper motives  on  the  part  of  the  Jury,  and 
being    for   a    sum    greatly    exceeding    the 
value  of  the  slaves,    or  any  injury    which 
the  appellee  has  sustained  by   the  trespass ; 
a  new  trial   ought   to  be    granted,  and  the 
appellants  made  liable  only  for  the  sum  re- 
covered in  such  second  trial.     I  am  of  opin- 
ion, therefore,  that  the  decree  be  reversed  as 
to  John  Fox,  the  injunction  continued,  and 
the  cause  remanded  to  be   proceeded  in,  in 
conformit3'  with  the  ideas  now  stated. 
267         »JUDGE     FLEMING     pronounced 
the  following  as  the  decree  which  has 
been  unanimously  agreed   to  in  conference. 
This   Court  having  maturely  considered, 
&c.  is  of  opinion  that  the  said  decree  is  er- 
roneous in  dismissing   the  appellants'    bill 
as  to  the  said  John  Fox,  instead  of  directing 
an  account  to  be  taken  of  his  administra- 
tion of  the  estate   of  his  testatrix,  the  said 
Susanna  Fox;  but  that   there  is  no  error  in 
so  much  of  the  said  decree  as  dismisses  the 
bill  against  the  said  Joseph    Fox.     There- 
fore, it  ,is  decreed  and  ordered  that  so  much 
of  the  said   decree  as  is  stated    above  to  be 
erroneous,     be     reversed;    that    so     much 
thereof  as  is  stated  not  to  be  erroneous,  be 
affirmed,  &c.     And    this    Court  proceeding 
to  make   such   decree  as   the  said   Superior 
Court    of    Chancery    ought     to    have    pro- 
nounced, It  is  further  decreed  and  ordered, 
that  the  said  Thomas  Gardner,  administra- 
tor as  aforesaid  of  John   Fox   deceased,    do 
make  up   before  a    commissioner   to  be  ap- 
pointed  by  the   said  Court   of  Chancery,   a 
full    and   true   account   of   the    said   John 
Fox's  administration  on    the   estate  of  the 
said    Susanna     Fox     deceased,     after    due 
notice  to  the  adverse  parties ;  and    that  the 
said  commissioner  make   report  thereof  to 
the  said  Court  of  Chancery  for  further  pro- 
ceedings  to  be#had    thereon.     And,  if,  on 
such  account,  it  should  appear  to  the  satis- 
faction of   the  said  Court  that    the  sale   of 
the  slave  Milley,  in    question   in  this  suit, 
or   any   other     part   of   the    property   be- 
queathed  to   Richard  Anderson  in  and    by 
the  last  will  of   the  said   Susanna   Fox  de- 
ceased,   was   necessary  for  the  payment  of 
her  debts,  the  sale   made  by,  and    purchase 
of  the  said  slave    Milley  by  the  said    John 
Fox,  be   confirmed;  that,    in  that   event,  a 
new  trial  of  the  issue  in  the  action  of  tres- 
pass   in     the  proceedings     mentioned     be 
awarded    by,  and   the    verdict   certified  to, 
the  said   Court  of  Chancery ;  with   liberty 
to  the   appellant.  Nelson  Anderson,    to  be- 
come a  party   defendant   in  the   said  issue 
and    defend  the    same;  that,    upon  the  re- 
turn   of    the     verdict     aforesaid,     if 
268      *the    sum   thereby   recovered     be   of 
smaller   amount   than    the   sum     en- 
joined in  this   suit,    the   injunction   be  de- 
creed to    be    perpetual  for    the    excess,  and 
dissolved   as   to   the    residue.     But    if  the 
said  account  should  ascertain  (on  the  other 
hand)  that    neither   the  said    slave  Milley, 
nor  any   other  part   of  the   property  of  the 
said   Richard  Anderson,  derived  under  the 
will  aforesaid,  was  necessarily  sold,  or  lia- 
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ble  to  be  told,  for  payment  of  the  debts  of 
the  said  testatrix,  that  then,  and  in  that 
event,  the  purchase  of  her  by  the  said  John 
Fox  should  be  held  to  be  void ;  and  also,  as 
depending:  thereupon,  the  verdict  in  the 
action  of  trespass  aforesaid;  and  that  the 
said  Nelson  Anderson  be  decreed  to  be 
quieted  in  his  purchase  of  the  slave 
aforesaid,  and  the  injunction  granted  in 
this  case  be  declared  to  be  perpetual." 


Hite's  Heirs  and  Devisees  v.  Wilson  and 
Dunlap,  and  the  Same  v.  the  Same. 

April,  1806. 

Prsctio— 8Bp<rg<d<s<  Rgto— »f  Errors— Pics.— A  de- 
fendant in  error  wlnbinr  to  avail  blmself  (In  oi>- 
poHition  to  a  writ  of  sapersedean)  of  a  relesue  of 
errors,  or  of  any  otber  matter,  not  belnsr properly 
a  part  of  tbe  record,  onarbt  not  to  move  tbe  Conrt 
to  quaab  tbe  finpersedeaM.  bnt  sboald  plead  in  bar 
flDcb  a  release,  or  otber  matter:  and  an  issae 
joined  on  sucb  plea  on^bt  to  be  tried  by  a  jnry. 

5«nM-BIII  of  In^iictloa-Rocord.— A  bill  of  Injnnc- 
tion  and  tbe  proceedinffs  tberenpon.  are  not  prop- 
erly part  of  tbe  record  of  tbe  judgment  at 
common  law;  neitber  on^bt  sucb  papers  to  be 
bronarbt  up  to  tbe  Superior  Court  by  a  certiorari; 
on  a  suearestion  of  diminution  in  tbat  record. 

5oBio-S«iporssdssj  -  RsIsmb  of  Brror«  Poaod  la  Favor 
of  Defondant— JudgoMBt.— If  a  release  of  errors  be 

? leaded  to  a  supersedeas,  and  found  for  tbe  de- 
endant  in  error,  tbe  judgment  8boul4  be,  not 
tbat  tbe  Judirment  of  tbe  Court  below  be  affirmed, 
but  tbat  tbe  plaintiff  be  barred  of  bis  writ  of 
supersedeas. 

5«iBO— Joining  of  Issiio.*— Tbe  Clerk's  statlnir  on  tbe 
record,  "wblcb  pleas  tbe  plaintiffs  join,'*  4tc  is  not 
a  joining  of  Issue. 

Sane-  Two  Isfneo— Vordlct  Anfworfnff  Ono— Effect. t— 
Wbere  tbere  are  two  issues  In  fact,  and  tbe  ver- 
dict of  tbe  Jury  answers  to  one  only,  tbere  ouarbt 

_  to  be  a  venire  facias  de  novo. 

Roleaso  of  Errors— Authority  of  Attornoy  to  Execute. 
—Quere,  wbetber  an  attorney,  in  obtaininsr  an 
injunction  for  bis  client,  can  execute,  on  bis  be- 
balf.  a  sufficient  release  of  errors?  and.  If  be  can. 
wbetber  sucb  release  would  be  good  tbouffb  not 
under  seal? 


'Practice— No  Usne  Jolood— Effect.— On  tbis  ques- 
tion, tbe  principal  case  is  cited  in  foot-note  to 
Stevens  v.  Taliaferro,  1  Wasb.  166. 

t5ame— Failure  of  Verdict  to  Respond  to  Issues- 
Effect. -In  Danville  Bank  v.  Waddill.  27  Qratt.  461,  it 
Is  said:  "It  is  certainly  more  regular  in  practice, 
and  in  some  caHeH  It  is  eHHential,  tbat  tbe  flndinar 
sball  respond  to  all  tbe  issues.  Tbe  cases  of  Hite'e 
JMra  V.  Wilson,  2  I/en.  eft  .1/.  268:  Brown  v.  Henderson. 
4  Munf.  492,  furnish  UluHtrationH  of  this  rule.  In 
tbe  latter  case  iHsues  were  joined  on  tbe  'pleas  of 
payment  and  fully  administered:'  tbe  jury  found 
for  tbe  defendant,  'be  having  fully  administered,' 
Ac.  A  judgment  on  thlH  verdict  was  reversed  by 
this  court,  on  the  ground  tbat  tbe  issue  on  the  plea 
of  payment  bad  not  been  tried.  The  reasons  upon 
which  this  decision  was  based  are  too  obvious  to 
require  comment."  The  principal  case  Is  also  cited 
in  Nicholas  v.  Kershner.  20  W.  Va.  262. 

And  in  Williams  v.  Ewart.  89  W.  Va.  668.  2  S.  E. 
Rep.  8WJ,  it  is  .said :  "A  venire  faciaa  de  novo  rarely 
orliiTlnates  except  from  a  epecial  verdict;  yet  a  case 
may  occur,  althousrh  the  verdict  is  areneral,  but 
there  must  be  a  renire  de  novo,  as  when  there  are 
two  or  more  issues  of/acts,  and  the  verdict  responds 
to  but  OM,  or  lese  than  all.  Jlite's  Ileira  v.  Wilson,  2 
Hen.  cC  .V.  268.    See  4  Minor.  Inst.  pt.  1.  pp.  860-861." 

See  mimosraphic  fk>f<f  on  "Ai)peal  and  Error"  ap- 
pended to  Hill  V.  Salem,  etc..  Turnpike  Co.,  1  Rob. 
263. 

Same  -Supersedeas— Reversal  of  Judgrment- Writ  of 
Restitution.— The  principal  case  is  cited  in  foot-note 
to  White  V.  Jones,  l  Wash.  116. 

Same -dame  -Substitute  for  Writ  of  Error.— The 
principal  case  Is  cited  in  foot-note  to  Burwell  v. 
Anderson.  2  Wash.  194:  foot-note  to  Lee  v.  Turber- 
viUe,  9  Wash.  162. 

5omo  -Same— Limitation.— The  principal  case  is 
cited  in  foot-note  to  Oasklns  v.  Com..  1  Call  194. 

5ame-Repleoder— When  Awarded.— The  principal 
case  is  cited  in  foot-note  to  Smith  v.  Walker.  1  Wash. 
186. 

Same— Action  on  Note-Pieadlnff  by  Way  of  Recital. 

"^be  principal  case  is  cited  in  foot-note  to  Cooke  v. 
as,  2  Call  89. 


These  were  two  writs  of  supersedeas  ob- 
tained bj  the  heirs  and  derisees  of  John 
Hite  deceased,  from  a  Jtidge  of  the  General 
Court,    to     two  j  oddments     of     the 

269  County  Court  *of  Frederick  in  faronr 
of     Wilson    and     Dunlap,    surriTing- 

partners  of   Colin  Dunlap  and  Son  and  Co. 

Tbe  errors  assig^ned  in  the  petitions  for 
these  supersedeases  need  not  be  mentioned* 
as  the  controversy  turned  altoflrcther  upon 
points  arising^  subsequently  to  the  judg- 
ments. 

When  the  petition  was  presented  in  each 
case,  it  was  annexed  to  a  record  of  the  pro- 
ceedings at  common  law;  but,  on  the  mo- 
tion of  the  defendants  in  error  to  the 
District  Court  of  Winchester,  (to  which  the 
supersedeas  was  returned,)  suggesting  a 
diminution  in  the  transcript  of  the  rec- 
ord, a  writ  of  certiorari  was  awarded,  on 
the  return  of  which,  other  copies  of  the 
same  records  were  sent,  together  with  a 
copy  (annexed  to  each)  of  a  bill  in  Chan- 
cery which  had  been  exhibited  in  the 
County  Conrt  by  the  plaintiffs  in  error^ 
against  the  defendants,  for  the  purpose  of 
obtaining  an  injunction  to  both  the  judg- 
ments ;  on  the  back  of  which  bill  was  a 
writing  in  these  words:  **The  complain* 
ants,  in  this  bill  named,  do  hereby,  by 
their  counsel,  waive  and  release  to  the 
defendants  all  errors  that  may  be  in  the 
proceedings  at  common  law."  ''Klisha 
Boyd,  attorney  for  plaintiffs;"  also  copies, 
of  the  answer,  and  other  proceedings  in 
Chancery,  until  the  injunction  was  dis- 
solved; of  two  judgments  afterwards  ob- 
tained against  the  plaintiffs  in  error,  on 
forfeited  forthcoming  bonds;  of  a  release 
of  all  errors  in  the  last  mentioned  judg- 
ments and  proceedings,  signed  and  sealed 
by  the  said  plaintiffs  themselves,  in  conse- 
quence of  their  having  obtained  an  injunc- 
tion to  the  same  from  the  High  Court  of 
Chancery;  of  a  bond,  with  security,  exe- 
cuted by  them  for  the  due  prosecution 
thereof;  and  of  an  order  of  the  High  Court 
of  Chancery  by  which  the  last  mentioned, 
injunction  was  dissolved. 

On  the  coming  in  of  these  records,  the  de- 
fendants in  error,  by  their  counsel,  pleaded, 
in  writing  to  each  writ  of  supersedeas, 
first,  the  release  by  Klisha  Boyd,  as  attor- 
ney for  the  said  heirs  and  devisees  of  John 
Hite,  of  all  errors  at  common  law  prior  to* 
the  rendition  of  the  first  judgment;  (de- 
scribing   the   said    release   as    beings 

270  made    by   a  writing  ^signed    by    the 
said    Boyd,  as  attorney    for,    &c.  but 

saying  nothing  of  its  having  been  requisite 
to  their  obtaining  an  injunction ;)  and,, 
secondly,  the  release  signed  by  the  plain- 
tiffs themselves;  describing  it  as  sealed 
with  the  seals  of  Theodorick  I/ee,  Alex- 
ander Pitt  Buchanan,  and  Edward  Gaunt, 
being  also  husbands  of  the  females  afore- 
said, the  names  of  which  females  had  not 
been  mentioned  in  the  pleas.  Each  plea 
concluded  with  a  verincation;  and  with 
praying  judgment  if  the  said  Theodorick 
Lee,  &c.  ought  further  to  prosecute  their 
supersedeas. 

The  record  in  each  case  then  proceeds, 
<* which  pleas  the  said  Theodorick,  Ac. 
join,  and  the  same  is  continued,"  &c. 

At  a  subsequent  term  a  Jury  was  impan- 
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elled  and  charged  the  truth  to  speak  upon 
the  issue  joined,  (not  the  issues  joined,) 
and  returned  a  verdict  in  these  words: 
*'We  the  Jury  find  that  Elisha  Bojd,  Esq. 
was  the  lawfully  authorised  counsel  of  the 
plaintiffs  in  error,  and  employed  by  them  to 
obtain  from  the  County  Court  of  Frederick 
an  injunction  to  stay  the  proceedings  as 
stated  in  the  xecord  filed  in  this  cause. 
We  find  that  the  said  att'^rney  could  not 
obtain  the  said  injunction  from  the  said 
County  Court,  unless  he  had  released  all 
errors  in  the  said  proceedings  at  law ;  and 
that  he  had  been  directed  by  one  of  the 
plaintiffs  in  error  to  do  any  thing  which 
he  might  think  necessary  in  order  to  ob- 
tain said  injunction.  We  find  that  the 
said  E.  Boyd,  attorney  as  aforesaid  did, 
in  the  presence  of  the  said  County  Court, 
execute  the  paper  purporting  to  be  a  re- 
lease, on  the  back  of  the  bill  of  injunction, 
in  these  words,  &c.  We  find  the  said  bill 
of  injunction  in  these  words,  &c.  A.  L#indo, 
Foreman." 

The  District  Court,  in  each  case,  decided 
that  the  law  was  in  favour  of  the  defendants 
in  error,  and  that  the  release  of  errors  men- 
tioned in  the  special  verdict  was  good ;  and 
therefore  dismissed  the  supersedeas;  from 
which  judgments  the  plaintiffs  in  error 
appealed  to  this  Court. 

The  case  was  first  argued  at  November 
term,  1807. 
271.  *Williams,  for  the  appellants.  One 
of  the  issues  was  neither  tried  by  the 
Jury  nor  decided  by  the  Judge.  This  leads 
to  the  inquiry  whether,  if  a  party  means 
to  rely  on  a  release  to  a  writ  of  error,  it 
must  not  he  pleaded.  It  may  be  said  that 
this  Court  is  not  constituted  like  the  Courts 
in  England ;  but  I  understand  the  law  con- 
stituting this  Court  gives  the  Judges  power 
to  try  all  questions  growing  out  of  appeals. 
As  it  has,  therefore,  all  the  powers  of  the 
Courts  of  Error  in  England,  it  should  fol- 
low the  practice  of  those  Courts. 

The  case  of  Carleton  v.  Mortagh(a) 
shews  that  the  practice  there  is  to  plead 
the  release.  In  that  case  it  is  worthy  of 
observation  that  the  question  was,  whether, 
in  such  plea,  it  was  necessary  to  lay  a 
venue,  .and  it  was  decided  to  be  necessary. 
It  was  also  decided  that,  although  the  plea 
was  found  against  the  defendant  in  error, 
the  Court  would  inspect  the  record,  and,  if 
there  was  no  error,  would  a£Brm  the  judg- 
ment. The  same  doctrine  that  a  plea  is 
necessary,  is  laid  down  in  London  v.  Pick- 
ering, (b)  quoted,  2  Bac.  Abr.  Gwil.  Ed. 
497,  title  Error,  letter  L.  in  Davenant  v. 
Raftor;(c)  in  Bklw.  Altham's  case;(d)  and 
in  Street  v.  Hopkinson.(e) 

It  seems,  then,  I  have  shewn  that  the 
party  must  plead  the  release.  It  follows 
that  the  Jury  ought  to  have  answered  to 
both  the  issues,  and,  not  having  done  so,  it 
is  error. 

But,  if  the  Court  should  think  it  unneces- 
sary to  have  put  the  second  release  in  issue, 
yet  I  contend  that  the  first  was  void ;  and 
having  been  executed,  not  by  the  plaintiffs 

(a)  2  Ld.  Ray.  1006;  1  Salk.  268.  S.  C. 

(b)  2Str.  1215. 

(c)  2  L.d.  Ray.  1046-1062. 


(d)  8  Co.  Rep.  152_b. 


in  error,  but  by  their  attorney  at  law. 
No  principle  is  better  settled  than  that  an 
attorney  cannot  enter  a  retraxit,  (f)  which 
is  the  same  with  a  release,  (g)  But,  if  the 
attorney  was  specially  empowered  to  grant 
a  release,  he  ought  not  to  sign  in  his  own 
name  but  that  of  his  principal.  In  this 
case,  it  is  tnie,  the  attorney  was  directed 
by  one  of  his  clients  to  do  whatever  was 
necessary  to  obtain  the  injunction :  yet  it 
was  not  necessary  for  the  attorney  to  ex- 
ecute the  release,  because  that  might  have 
been     done     by     the     complainants 

272  ^themselves.      If    that    authority    ex- 
tended   to    the    making    a    release,  it 

would  comprehend  the  giving  the  injunction 
bond  also;  for  the  one  is  as  much  a  pre- 
requisite to  obtaining  the  injunction  as  the 
other.  According  to  3  Vin.  30,  after  judg- 
ment against  an  attorney's  client,  his 
power,  under  his  original  warrant  of  attor- 
ney, ceases:  and  even  where  the  attorney 
gets  a  judgment  for  his  client  he  cannot 
prosecute  a  scire  facias  against  the  bail 
without  a  new  warrant,  (h) 

Even  admitting  that  the  attorney  had  the 
power,  the  release  being  to  a  matter  of  rec- 
ord, ought  to  have  been  by  deed;(i) 
whereas  here  it  was  by  a  writing  without 
any  seal.  An  indorsement  on  a  bill  in 
equity  would  not  make  it  a  matter  of  rec- 
ord. If  it  was  a  record,  it  should  have 
been  pleaded  as  such:  but  it  is  pleaded 
as  any  other  release  in  pais ;  and  the  party 
could  not  reply  nul  tiel  record.  If  the  Jury 
have  found  it  as  a  record,  they  had  no  right 
to  do  to ;  for  they  could  not  find  any  thing 
not  put  in  issue.  If  they  can,  the  object  of 
pleading  is  at  an  end ;  and  either  party  may 
be  surprised  by  pleading  one  thing  and 
giving  another  in  evidence. 

Hay,  for  the  appellees,  contended, 
1.  That  the  District  Court  ought  to  have  dis- 
missed the  supersedeas,  even  if  the  plead- 
ings and  verdict  had  been  amputated  from 
the  record ;  for  the  releases  themselves  were 
before  the  Court  by  means  of  the  certiorari, 
which  brought  up  all  the  papers.  There 
ought  not  to  have  been  any  pleading:  for 
no  instance  could  be  shewn  of  a  plea  to  a 
writ  of  supersedeas  before  this  case.  The 
form  of  proceeding  in  a  writ  of  error  is 
essentially  distinct  from  that  on  a  super- 
sedeas. The  right  course  would  have  been, 
without  any  plea,  to  have  moved  the  Court 
to  dismiss  the  writ  on  the  ground  of  the  re- 
leases of  errors. 

2.  That  the  release  executed  by  the  attor- 
ney was  good.     The  rules  in   England  con- 
cerning   attornies   do   not  apply  to  counsel 
at    law    in  this    country.     The  latter 

273  are  a  very  *different  race  of  people 
from  the  former.  Attornies  in  Eng- 
land are  watched  with  the  greatest  severity, 
and  cannot  stir  without  a  warrant :  but  no 
warrant  is  ever  given  here  to  a  lawyer  to 
bring  a  suit,  or  file  a  plea :  the  power  is  al- 
ways given  verbally.  It  has  also  been  de- 
cided here,(k)  that  an  attorney's  power  does 


(f)  Lamb  v.  Williams,  1  Salk.  89;  Beecher  v.  Sir 
Thomas  Shirley,  Cro.  Jac.  211,  8  Co.  Rep.  58  a.  S.  C. 
See  also  8  Salk.  246w 


(ar)  8Co.  Rep.B8b. 


Cases  temp.  Hardw.  Dnbllned  880—888. 


Vln.  302:  2  Inst  878;  1  Salk.  89,  Burr  v.  At- 
wood. 

(1)  6  Bac.  Abr.  GwU.  edit  082. 
i     (k)  1  Wash.  10,  Hudson  v.  Johnson. 
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not  cease  with  the  judgment,  but  that  he 
may  receive  the  money  even  ten  years  after- 
wards, (a) 

That  an  attorney  may  release  errors  is 
evident  from  this;  that  he  may,  or  his 
client,  confess  a  judgment,  which  confes- 
sion is  a  release  of  errors. 

The  custom  of  the  country  is  admitted  to 
be  binding;(b)  and  that  custom  is  for  the 
attornies  to  execute  releases  of  errors. 

Many  things  decided  in  England  are  un- 
reasonable and  inconsistent.  There,  an 
attorney  cannot  enter  a  retraxit  of  the  suit, 
but  may  a  remittitur  of  the  damages  ;(c) 
for  which  distinction  no  reason  can  be 
given. 

But,  admitting  that  an  attorney's  power 
ceases  with  the  judgment,  as  ending  the 
suit  in  which  he  was  employed,  in  this 
case,  Boyd  was,  after  the  decision  at  law, 
employed  for  the  complainants  to  prosecute 
a  suit  in  Chancery,  and  could  not  do  it 
without  executing  the  release.  It  was  a 
power  necessarily  incidental;  because, 
without  it,  he  could  not  obtain  the  injunc- 
tion. 

3.  That  it  was  not  necessary  for  the  re- 
lease to  be  by  deed.  A  case  is  mentione*d 
in  5  Bac.  682,  before  cited,  in  which  a  deed 
is  not  necessary  to  make  a  release  effectual ; 
for  a  verbal  contract  not  broken  may  be  re- 
leased without  deed. 

Neither  is  a  release  by  record  necessary; 
for  a  mere  receipt  in  pais  may  be  pleaded  in 
bar  to  a  judgment,  (d)  Yet  here  the  release, 
if  not  a  record,  had,  at  leas':,  the  same  au- 
thenticity;  having  been  executed  by  •the  or- 
der of  the  Court,  and  in  presence  of  the 
clerk,  its  ofiBcer.  Besides,  there  may  be  an 
implif'd  as  well  as  an  express  release,  (e) 
Now,  the  very  act  of  going  into  a 
274  Court  of  Equity  is  an  implied  ^release 
of  the  errors  at  law ;  for  the  injunc- 
tion is  always  granted  on  those  terms  and 
no  other;  the  maxim  being  that  he  who 
wants  equity  must  do  equity,  and  release 
all  technical  objections. 

JUDGE  TUCKER.  Suppose  there  should 
happen  to  be  several  parties,  one  only  of 
whom  should  be  willing  to  release  the  errors 
at  law;  and  he  applies  to  the  Court  of 
Equity  in  the  name  of  them  all :  what  is 
to  be  done  then? 

Hay.  I  am  not  prepared  at  present  to 
answer  the  question ;  but,  I  suppose,  if  the 
other  parties  acquiesce,  and  suffer  the  suit 
to  go  on  in  their  names,  it  is  an  implied 
release  on  their  part  also. 

4.  It  is  unimportant  whether  the  course 
taken  by  the  counsel  in  the  District  Court 
was  right  or  not,  or  whether  that  Court  de- 
cided upon  correct  principles.  If,  upon  the 
whole  record,  they  decided  right,  the  judg- 
ment ought  to  be  affirmed  by  this  Court. 

Hening,  on  the  same  side,  in  support  of 
the  first  point,  cited  Tidd's  Practice,  c. 
33, (f)  to  shew  that  the  releases  of  errors, 
with  the  bill  and  other  proceedings  there- 
upon, were  matters  of  record,  and  were 
properly  brought  up  to  the  District  Court 
by  the    certiorari.     They  might,   therefore, 

ia)  See  also  Branch  v.  Burnley,  1  Call.  147. 
b)  lb.  154,  and  1  Wash.  10. 
c)  Lamb  v.  Williams.  1  Salk.  89. 

(d)  18  Yin.  386. 

(e)  Co.  Lit-  384  b. 

(f)  P.  688.  Philad.  ed. 


have  been  acted  upon,  by  inspection,  with- 
out pleading.  The  practice  of  pleading  a 
release  of  errors  in  England  does  not  apply 
here,  because  of  the  constitution  of  our 
Court  of  Appeals  which  has  not  the  power 
of  impanelling  a  Jury.  Suppose  a  release 
of  errors  in  the  Superior  Court  of  Chancery 
upon  granting  an  injunction  to  a  judgmeat 
of  a  District  Court,  and  a  supersedeas  af- 
terwards awarded  by  a  judge  of  the  Court  of 
Appeals.  Can  the  parties  make  up  an  issue 
on  the  plea  of  a  release,  and  try  it  by  a 
Jury  in  this  Court?  or  has  this  Court  the 
power  by  law  of  sending  it  to  be  tried  in 
any  other?  Not  an  instance  of  Ruch  a  prac- 
tice can  be  adduced.  If  then,  this  Court 
could  not  take  notice  of  the  release  by  in- 
specting the  record  and  deciding  without  a 
Jury,  the  rule  of  the  Court  of  Chancery  di- 
recting a  release  of  errors   would  be  a  mere 

nullity. 
275  *The  practice  of  the  Courts  of  Eng- 

land in  proceedings  in  error  is  totally 
different  from  ours.  In  one  of  the  b^t 
books  in  the  law,  Saunder's  Reports,  edited 
by  Williams,  the  whole  doctrine  relating  to 
writs  of  error  may  be  found,  digested  with 
all  the  perspicuity  for  which  that  able  editor 
is  so  very  remarkable,  (g)  There  it  is  said 
that  a  writ  of  error  is  grantable  ex  debito 
justitiae;(h)  and  is  considered  a  new  ac- 
tion ;(i)  that  the  manner  of  allowing  it  is 
merely  by  a  certificate  of  the  clerk  of  errors 
that  he  has  allowed  it;(k)  and  that  it  may 
be  sued  out  before  final  judgmental) 
whereas,  here,  a  supersedeas  cannot  be 
awarded  except  by  the  Court  or  Judge,  nor 
until  after  final  judgment.  Here  errors  are 
assigned  in  the  petition  for  the  supersedeas: 
there,  after  the  allowance  of  the  writ  of 
error.  This  introduces  the  system  of  plead- 
ing in  error,  into  the  Courts  of  England, 
which  system  is  unknown  here.  There  are 
material  differences,  in  other  respects, 
which  will  appear  on  a  farther  comparison. 

The  pleadings  in  this  case  were  unneces- 
sary, and  may  be  considered  as  an  informal 
inquiry  concerning  a  matter  of  fact  which 
the  Court  already  possessed,  and  upon  which 
they  ought  to  have  given  the  same  judg- 
ment before,  as  after  the  finding  of  the 
Jury.  The  Court  might,  ex  officio,  award 
a  certiorari,  in  order  to  support  the  judg- 
ment, (m) 

It  may  be  objected,  that  the  defendants 
in  error  having  pleaded  the  release,  and  is- 
sue being  taken,  they  shall  be  bound  by 
the  proceedings,  and  not  take  advantage  of 
their  own  wrong.  But  they  ask  no  advan- 
tage from  the  verdict,  and  only  wish  this 
Court  to  give  such  judgment  as  ought  to 
have  been  given  by  the  District  Court,  even 
if  the  releases  had  not  been  pleaded.  In 
truth,  the  whole  pleadings  were  irregular, 
and  no  issue  was  joined  in  the  cause.  Af- 
ter the  releases  had  been  pleaded,  the  plain- 
tiffs in  error  ought  to  have  replied,  and 
tendered  an  issue  to  the  country.  Instead 
of  that,  the  entry  is,  ''which  pleas  the  said 


(g)  2  Saund.  Jaqaes  y.  Cesar  from  101  a  to  101  z. 
(h)  101  a. 
(1)  101  f. 

(k)  101  g.  and  Tidd's  Pract.  Forms.  (Albany  ed.)  p. 
08. 
(1)  101  g. 
(m)  2  Saund.  101  a— t 
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I^ee,  Ac.  join;"  and    this   is  no  joining  of 
issue,  (a) 

276  *In  addition  to  what  had   been  said 
on  the  other  points,  he  quoted  Tidd's 

Practice,  63,  to  shew  that,  even  in  Eng- 
land, the  power  of  an  attorney  continues 
twelve  months  after  judgment.  In  Latuch 
Y.  Pasherante,  (b)  the  attorney's  consent 
was  held  to  bind  the  client,  though  contrary 
to  the  express  orders  of  the  latter.  The  at- 
torney may  remit  damages  ;(c)  and  pay- 
ment to  the  attorney  is  payment  to  the 
principal,  (d) 

Call,  in  reply,  insisted,  that  the  cer- 
tiorari could  not  bring  up  the  Chancery 
papers,  because  they  were  no  part  of  the 
record  at  law ;  that  therefore  those  papers 
could  not  properly  be  taken  notice  of  by  the 
District  Court,  except  when  pleaded.  The 
true  principle  is,  that  a  release,  or  any 
other  matter,  dehors  the  record,  must  be 
pleaded.  The  case  of  Street  v.  Hopkin- 
8on(e)  shews  that  the  statute  of  limitations, 
against  a  writ  of  error,  must  be  pleaded ; 
even  though  the  length  of  time  appears  in 
the  record  itself;  in  order  that  the  other 
party  may  have  the  opportunity  of  replying, 
and  shewing  that  the  plea  was  barred  by 
infancy,  coverture,  or  any  of  the  other  ex- 
ceptions mentioned  in  the  act. 

It  appears,  therefore,  that  any  fact  which 
may  be  put  in  issue,  ought  to  be  pleaded. 
As  to  a  release,  whether  executed  or  not, 
whether  by  duress  or  not,  are  points  which 
ought  to  be  tried.  In  some  cases,  indeed, 
where  the  release  is  entered  in  the  same 
cause,  and  at  the  same  term  with  the  judg- 
ment, and  properly  forms  a  part  of  the  rec- 
oid,  it  is  not  necessary  to  plead  it;  but 
wherever  it  is  extraneous,  it  must  be 
pleaded.  The  clerk's  certificate  is  nothing  to 
the  purpose ;  for,  if  he  certifies  a  deed  or 
other  paper  not  in  the  record,  he  must  be  ex- 
amined like  other  men.  The  writ  of  certi- 
orari is  of  no  effect  to  have  a  paper  brought 
up  which  is  not  in  the  record.  This  can  be 
done  only  by  a  writ  of  subpoena  duces 
tecum.  To  a  sheriff'^ bond,  taken  in  Court, 
non  est  factum  cannot  be  pleaded ;  nor  to 
an  injunction  bond    taken   in  Court; 

277  though  in  such  *cases  nul  tiel  record 
may.     But,  if  an  injunction   bond    be 

taken  in  the  clerk's  office,  the  clerk's  certifi- 
cate is  not  conclusive ;  but  non  est  factum 
is  pleadable.  So,  here,  the  release  was  not 
entered  in  the  minute-book,  and  ought  there- 
fore to  be  pleaded.  If  you  throw  the  plead- 
ings in  this  case  out  of  the  question,  there 
is  no  proof  of  the  release — of  Boyd's  author- 
ity to  execute  it — nor  of  any  other  circum- 
stance relative  to  it.  The  consequences 
would  be  monstrous,  if  a  paper,  merely  found 
in  the  clerk's  office,  without  proof  of  its 
authenticity,  is  to  be  taken  as  a  release  of 
errors;  for  the  other  party  might  have 
thrown  it  in. 

A  plea  being  necessary,  that  which  was 
filed  in  this  case  was   bad,   in  not  pleading 

(a)  1  Wash.  156;  Stevens  y.  Taliaferro.  See.  as  to 
the  form  of  pleading  a  release  of  errors,  and  of 
joininflr  issue.  Tidd's  Prac.  Forms,  818. 

(b)  1  Salk.  86. 

(c)  1  Salk.  80.  8  Ld.  Raym.  1142,  Earl  of  Yarmouth 
T.  Rossell. 

(d)  1  BL  Rep.  8.Powel  y.  LitUe:  Douff.  aS4.  Yates  v. 
Freckleton. 

(e)  Gas.  temp.  Hardw.  (DabUn  ed.)  880-888. 


the  release,  either  as  a  record  or  a  deed. 
Bvery  plea  must  state  the  thing  as  it  is, 
that  the  other  party  may  reply  to  it,  and 
plead  nul  tiel  record,  or  non  est  factum. 
You  must  plead  it  so  that  issue  may  be 
taken.  In  this  plea,  there  was  no  profert 
of  the  release.  The  English  authorities  are 
all,  that  it  should  be  pleaded  as  a  deed. 
Such  are  the  forms  of  pleading  ;(f)  which 
forms  are  evidences  of  the  law.  The  plea, 
too,  does  not  state  a  release  of  errors  in  the 
judgment,  but  of  all  errors  previous  to  the 
judgment.  According  to  the  plea,  there- 
fore, if  all  the  other  improper  proceedings 
were  released,  the  error  existing  in  the 
opinion  of  the  Court  was  not. 

The  verdict  does  not  cure  the  defects  in 
the  plea ;  because  the  verdict  is  itself  in- 
sufficient. It  does  not  state  why  the  attor- 
ney could  not  get  an  injunction  without 
executing  the  release:  it  ought  to  have 
stated,  that  the  Court  would  not  otherwise 
grant  the  injunction.  It  finds  evidence  of 
facts,  and  not  the  facts  themselves ;  for  it 
does  not  state  whether  the  Injunction  was 
granted  or  not,  leaving  this  important  cir- 
cumstance to  inference  only.  It  may  be 
said,  that  the  record  shews  the  necessity  of 
the  release.  Take  us  out  of  the  verdict, 
and  I  deny  the  fact:  for  the  record  only 
speaks  of  giving  bond  and  security  as  a 
requisite  to  obtaining  the  injunction,  not  of 
signing  a  release  of  errors.  Now,  a  bad  ver- 
dict will  not  help  bad  pleadings,  (g) 
278  ^Neither  does  the    omission    to  de- 

mur to  the  plea  cure  the  defect.  It 
is  true  that,  according  to  Baird  and  Co.  v. 
Mattox,(h)  where  the  declaration  is  good 
and  the  plea  bad,  but  of  such  nature  that 
the  merits  may  be  investigated,  the  verdict 
cures  the  defect,  and  the  plaintiff  shall  have 
judgment ;  but  the  case  is  otherwise,  if  the 
declaration  be  bad,  as  well  as  the  plea,  (i) 
So  here,  the  original  record  being  full  of 
error,  the  omission  to  demur  to  the  insuffi- 
cient plea  does  not  prevent  the  taking  ad- 
vantage of  it ;  because  the  defendant  would 
be  driven  (even  if  the  plea  was  not  set  aside) 
back  to  his  defective  record. 

As  to  the  power  of  the  attorney  to  re- 
lease, there  is  no  case  to  shew  that  an  at- 
torney at  law  has  such  a  power.  Herbert 
V.  Alexander (k)  is  an  authority  to  the  con- 
trary. (1)  The  difference  between  the  char- 
acters of  attornies  in  England,  and  counsel 
in  this  country,  is  unimportant:  the  ques- 
tion as  to  both  is  to  be  considered  accord- 
ing to  the  portion  of  power  derived  from 
their  clients.  Now,  the  authoritv  of  coun- 
sel, received  from  their  clients,  relates  only 
to  the  conduct  of  a  suit,  not  to  collateral 
acts,  or  acts  in  pais.  These  must  be  done 
by  attornies  in  fact. 

It  is  true  that  an  attorney  at  law  may  re- 
lease a  surplus  of  damages ;  but  this  is  be- 
cause he  has  no  power  given  him  to  demand 
more  than  the  damages  mentioned  in  the 
writ.    In  that  case,  too,  there  is  a  necessity 


(f)  Lilly's  Entries,  229,  280:  Rastall.  804. 

(ar)  Cases  temp.  Hard.  (Dublin  ed.)  383. 

(h)  1  Call.  2S7. 

(i)  6  Mod.  206. 

(k)  2  Call  498. 

(1)  Here  Messrs.  Hay  and  HeninsT  observed,  that 
the  ffround  of  that  decision  was.  that  Mr.  Randolpli 
was  not  attorney  for  the  party  for  wbom  he  made 
the  asrreement— Note  in  Original  Edition. 
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for  the  attorney  to  execute  the  release,  to 
prevent  error  in  the  judgment.  But  no 
necessitj  existed  for  the  attorney's  execut- 
ing this  release,  since  his  client  might  have 
done  it  afterwards. 

The  attorney    in    this   case,    if  he  could 
have  executed  the  release,  should  have  done 
it  in  the  name  of  his  client,  and  on  his  be- 
half; not  in  his  own  name;  the  case  being 
similar  to  that  of  a  partner   binding 

279  the  company;   as   in  Shelton  v.  *Pol- 
lock  and  Co.  (a)     Besides,  could  Boyd 

release  for  the  wives,  even  if  he  could  for 
the  husbands?  A  husband  cannot  release 
an  erroneous  judgment  against  the  wife, 
because  her  body  may  be  taken  to  satisfy  it. 

The  same  objection  applies  to  the  other 
release  also,  which  was  executed  by  the 
husbands,  and  cannot  bind  the  wives.  That 
release,  too,  is  only  to  the  judgments  on  the 
forthcoming  bonds,  not  to  the  original 
judgments. 

Hay,  to.  the  last  mentioned  objection, 
said,  that  the  appellants  ought  not  to  be 
permitted  to  take  advantage  of  it ;  for  it  was 
their  duty  to  have  complied  with  the  order 
of  the  Court  of  Chancery,  and  executed  the 
release  correctly;  and  it  was  not  in  the 
power  of  the  plaintiffs  at. law  to  have  seen 
that  it  was  done  right.  They  therefore 
cannot  avail  themselves  of  their  own  error. 

This  Court  has  shewn  great  liberality  in 
discountenancing  nice  objections  to  forth- 
coming bonds,  and  ought  to  follow  a  simi- 
lar course  in  cases  of  this  sort. 

Curia  advisare  vult. 

At  March  Term,  1808,  another  argument 
took  place,  (in  pursuance  of  the  Court's  re- 
quest,) on  the  single  point,  whether  it  is 
necessary  to  plead  a  release  of  errors  to  a 
writ  of  supersedeas. 

Williams,  in  support  of  the  affirmative  side 
of  this  proposition,  said,  that  there  could 
be  no  question,  from  the  authorities  cited 
at  the  last  argument,  but  that,  upon  a  writ 
of  error,  the  release  must  be  pleaded.  He 
then  contended,  that  the  writ  of  super- 
sedeas was  the  same  in  its  nature  with  the 
writ  of  error.  The  Legislature,  In  the  year 
1753,  appears  to  have  considered  them  so,  (b) 
and  directed  precisely  the  same  proceedings 
upon  both.  The  same  reasons  of  conven- 
ience and  policy  require  the  pleading,  in 
opposition  to  a  supersedeas,  of  any  thing 
extraneous  to  the  record,  as  in  opposi- 
tion   to    a    writ   of     error.      At    the 

280  ^last  term  it  was  contended,  that  this 
Court  could  not  have  a  Jury  impan- 
elled; but  that  was  begging  the  question; 
for,  if  the  District  Court  can  do  it,  this 
Court  can,  the  mode  of  proceeding  being 
the  same  in  both  Courts,  (c) 

The  Court  of  Appeals  is  to  give  the  judg- 
ment which  the  inferior  Court  ought  to  have 
given. (d)  Now,  if  the  release  is  not  to  be 
pleaded,  it  must  be  excluded  altogether, 
except  in  cases  where  it  forms  a  part  of  the 
judgment;  because  this  Court  must  act  on 
the  same  record  on  which  the  inferior  Court 
acted,  whenever  it  either  affirms  or  reverses. 
But  the  judgment,  in  case  of  a  release,  is  a 

(a)  1  Hen.  and  Munf.  423. 

(b)  Acts  of  1758,  c.  1.  sect.  25,  26,  27;  Virginia  Laws, 
edit.  1709.  p.  901.  902. 

(c)  Rev.  Code,  1  vol.,  p.  82,  sect  14. 

(d)  lb.  p.  68.  sect.  19. 


different  one;  not  that  the  judgment  of  the 
Court  below  be  affirmed,  or  reversed ;  but 
that  the  writ  of  error  be  dismissed,  or  the 
supersedeas  quashed,  (e) 

Hay,  contra.  The  great  object  of  the 
law  is  to  facilitate  the  administration  of 
justice:  yet,  unfortunately,  most  questions 
before  this  Court  relate  not  to  the  merits, 
but  to  the  form  of  the  proceedings.  My 
clients  will  be  deprived  of  a  just  debt,  if 
this  point  be  decided  against  them.  I  hope, 
therefore,  the  Court  will,  if  possible,  in  this 
case,  reconcile  the  principles  of  justice  with 
the  forms  of  law. 

In  England,  the  writ  of  error  serves  only 
as  process  to  bring  up  the  record.  The 
proceedings,  afterwards,  are  somewhat 
complicated  and  troublesome.  There  is, 
first,  a  scire  facias  ad  audiendum  errores; 
and  then  a  plea  is  required,  which  may 
either  be  in  nullo  est  erratum,  or  a  release 
of  errors.     But  there   is    no    instance    of  a 

?lea  to  a  writ  of  supersedeas,  in  Engfland. 
*he  practice  is  uniform  there,  that  to  a  writ 
of  error  there  Is  pleading,  but  not  to  a  su- 
persedeas. 

On  what  grounds  does  Mr.  Williams  say, 
that  the  writs  of  error  and  of  supersedeas 
are  the  same?  A  supersedeas,  in  Bng^laad, 
is  not  to  bring  up  the  record,  but  only  to 
stay  proceedings.  Why  did  our  legislature 
give  both  the  remedies,  if  they  were  the 
same?  Their  object  was  to  give  the  super- 
sedeas the  same  effect  as  to  bring^ing 
281  up  the  record,  *that  a  writ  of  error 
had,  and  thereby  to  simplify  the  pro- 
ceedings, by  furnishing  a  process  more 
convenient  in  its  form,  and  to  which  no 
pleadings  were  requisite.  There  is  no 
instance,  in  this  country,  before  the  pres- 
ent, of  a  plea  to  a  supersedeas.  This  proves 
the  manner  in  which  the  law  has  been  un- 
derstood. 

In  the  case  of  an  appeal,  where  the  sum 
in  controversy  is  not  within  the  jurisdic- 
tion of  the  Court,  is  the  party  to  plead  to 
the  jurisdiction?  Or,  in  the  case  of  a  su- 
persedeas issuing  after  the  time  allowed  for 
it  has  elapsed,  is  the  act  of  limitations  to 
be  pleaded?  No:  in  both  cases  the  errors 
are  rectified  by  dismissions  on  motion. 
Why  should  not  the  same  course,  without 
a  plea,  have  been  pursued  in  this  case?  If 
such  a  motion  had  been  made,  the  Court 
would  have  dismissed  the  supersedeas  with- 
out a  Jury.  Tet  it  is  said,  that,  because 
there  was  no  motion,  but  pleas  were  filed, 
the  Court  could  not  decide  on  them  without 
a  Jury  !  Wherever  the  Court  is  authorised 
to  decide  on  a  motion,  it  is  authorised  to 
decide  every  question  of  fact  incidental  to 
it;  and  the  putting  such  question  in  issue 
by  a  plea  makes  no  difference.  In  the  case 
of  a  motion  on  a  forthcoming  bond,  where 
payment  is  alleged,  or  against  a  sheriff 
and  his  securities,  where  non  est  factum  is 
alleged,  it  is  done  ore  tenus,  and  the  truth 
of  such  allegations  is  tried  by  the  Court  it- 
self. In  Asberry  v.  Calloway, (f)  a  formal 
plea  was  put  in ;  yet  the  Court  decided 
without  a  Jury;  and  its  deciding  in  that 
manner  was  not  considered   as  error  by  the 
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1  Lilly's  Entries. 
1  Wash.  72.(1) 


229:  I  Str.  m,  683. 


(1)  See  1  Call,  S29.  Wood  v.  Boneban. 
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Court  of  Appeals;  but  the  judgment  was 
reversed  on  other  grounds.  Would  this 
Court  summon  a  Jury,  if  a  release  were 
pleaded  here  to  an  appeal?  Would  it  not 
undertake  to  decide  the  fact? 

A  trial  by  Jury  is  frequently  not  the  best 

way  of  ascertaining  a  matter  of  fact.    The 

truth  of  this  position  is  striking  exemplified 

in  the   Courts   of  Chancery,   which  decide 

without   a  Jury,    and    generally    cor- 

282  rectly.  This  very  *case  shews  the 
inconvenience  of  referring  some  ques- 
tions to  Juries,  since  the  Jury  took  notice 
of  only  half  of  the  plea;  yet  the  Court 
finally  did  right  in  dismissing  the  super- 
sedeas, because  (exclusively  of  the  verdict) 
the  whole  matter  was  before  them,  and  they 
were  satisfied  that  both  judgments  were 
intended  to  be  released.  A  great  advantage 
attends  the  practice  of  dismissing  on  mo- 
tion only,  viz.  that,  if  such  dismission  be 
obtained  improperly,  the  Court  may  set  it 
aside,  on  motion  also. 

Call,  in  reply.  There  can  be  no  reason 
for  a  plea  in  the  case  of  a  writ  of  error, 
that  does  not  apply  with  equal  force  to  a 
supersedeas.  The  two  writs  are,  in  form, 
the  same,  or  nearly  so.  The  writ  of  error 
commands  the  record  to  be  certified  into 
the  superior  Court ;  and  the  next  step  is  a 
scire  facias  to  hear  errors.  The  writ  of 
supersedeas  combines  both  together;  com- 
mands the  sheriff  to  supersede  the  judg- 
ment, and  to  give  the  defendant  notice  to 
hear  errors.  The  analogy  is  perfect ;  the 
only  difference  being,  that,  in  one  case, 
there  are  two  writs;  in  the  other,  only  one. 
The  object  is  the  same,  the  effect  the  same ; 
for  if  error,  not  assigned,  be  discovered  in 
the  record,  the  Court  may  reverse  in  both 
cases,  (a) 

JUDGE  ROANE.  Suppose  the  judgment 
to  be  erroneous  in  matter  of  fact. 

Call.  The  remedy  is  by  writ  of  error 
coram  nobis,  not  by  supersedeas;  and  this 
seems  to  be  the  only  reason  for  retaining  the 
writ  of  error  in  our  statute  book ;  its  object 
being  sufficiently  answered,  in  every  other 
instance,  by  the  supersedeas.  In  a  super- 
sedeas, the  petition  assigns  the  errors :  on  a 
writ  of  error,  errors  are  filed. 

The  object  being  the   same,    the   defence 

ought  to  be  the  same.     The   argument  that 

you    cannot  have    a  Jury  here,  goes  as  tar 

to  the  destruction  of  the  writ  of  error  as  of 

the    supersedeas.     Yet    you  certainly 

283  have    the    power   to  issue   a  *writ  of 
error.     Bates  v.  Gordon  (b)  was  a  writ 

of  error ;  and  that,  when  the  Co'jrt  of  Ap- 
peals consisted  of  all  the  Judges,  was  the 
usual  mode  of  proceeding. 

The  party  has  a  right,  by  the  Constitu- 
tion, to  trial  by  Jury,  whether  it  be  the 
best  way  of  ascertaining  truth,  or  not. 
All  pleas  tendering  an  issue  in  fact  must 
conclude  to  the  country,  (c)  There  are  two 
distinct  kinds  of  pleas  to  every  writ  of 
error  or  supersedeas;  either  of  matters 
of  law,  or  of  fact.  Where  it  is  a  matter  of 
law,  (as  **no  error,")  the  Court  is  to  de- 
cide; where  matter  of  fact,  (such  as  in- 
fancy, coverture,  the  act  of  limitations,  a 
release,  Ac. )  the  Jury  are  to  decide. 
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;a)  1  Wasli.  117,  White  v.  Jones. 

,  )  8  Call,  666. 

c)  YelT.  66.  Kinff  y.  Qosper  and  Shire;  2  Str.  887. 


A  motion  to  quash  the  writ  of  error,  or 
supersedeas,  cannot  be  made  on  either  of 
those  grounds ;  there  being  only  one  soli- 
tary instance  where  the  Court  may  quash 
upon  motion :  that  is,  for  the  want  of  juris- 
diction; the  case  having  been  coram  non 
judice  from  the  beginning :  but,  there,  the 
objection  appears  in  the  record  itself. 

As  to  the  case  of  a  forthcoming  bond,  I 
think  Mr.  Hay  is  wrong ;  but  it  is  not  nec- 
essary to  argue  it;  for,  whether  he  is  right 
or  wrong,  there  is  no  analogy  between  the 
cases.  A  forthcoming  bond  is  a  mere  ease- 
ment to  the  defendant,  who  has  already 
had  the  advantage  of  a  trial  at  law.  By  giv- 
ing such  bond,  he  voluntarily  waives  his 
constitutional  right  of  trial  by  Jury.  No 
injustice,  therefore,  is  done  him. 

If  this  Court  cannot  summon  a  Jury,  the 
cause  ought  to  be  remitted  to  the  District 
Court  to  try  the  fact,  as  the  House  of  Lords 
does  to  the  King's  Bench. 

It  is  said  that,  in  England,  there  are  no 
pleadings  to  a  supersedeas.  Agreed:  but 
the  reason  is  plain :  that  writ,  there,  is 
only  auxiliary,  and  directed  to  the  sheriff, 
not  to  the  party.  The  plea,  therefore,  is 
always  put  in  to  the  scire  facias  to  hear 
errors. 

Another   argument    is    conclusive,    that 
pleadings    in    this    case    were    necessary. 
Every  remedy  created   by  a    statute   ought 
to  be  assimilated  to  the  common  law 
284      rules    of    proceeding,  *a8    nearly    as 
possible.    The  proceedings  on  our  writ 
of   supersedeas  ought,    therefore,  to  be  the 
same    with   those  on  a  writ  of  error,  as  the 
statute  does  not  point  them  out. 
Curia  ulterius  advisare  vuit. 
Tuesday,  April  19.     The  Judges  delivered 
their  opinions. 

JUDGE  TUCKER.  This  was  a  super- 
sedeas to  a  judgment  of  the  County  Court 
of  Frederick  obtained  by  the  appellees,  Wil- 
son and  Dunlap,  against  the  appellants  as 
heirs  and  devisees  of  John  Hite,  deceased, 
in  the  County  Court,  to  which  the  appel- 
lants obtained  a  writ  of  supersedeas. 

Wilson  and  Dunlap  appeared  by  their  at- 
torney and  pleaded  first,  a  release  by  Elsha 
Boyd  as  attorney  for  the  Kites,  &c.  of  all 
errors  in  the  proceedings  at  law  prior  to  the 
rendition  of  the  first  judgment,  and,  sec- 
ondly, a  release  by  Th.  Lee,  A.  P.  Buch- 
anan, and  Edward  Gaunt,  being  the 
husbands  of  the  females  aforesaid,  (who 
were  not  before  named, )  of  all  errors  in  the 
judgment  on  a  delivery  bond,  taken  upon 
an  execution  sued  out  on  the  first  judgment. 
The  record  then  proceeds,  **which  pleas  the 
said  Tbeodorick,  &c.  join,  and  the  same  is 
continued,*'  &c.  on  which  day  came  a  Jury, 
who,  being  sworn  to  try  the  issues,  returned 
a  special  verdict  as  to  the  first ;  but  took  no 
notice  of  the  second.  The  Court  gave  judg- 
ment in  favour  of  the  defendants  in  error, 
Wilson  and  Dunlap;  from  which  judgment 
the  plaintiffs  in  error  appealed. 

In  the  argument  of  this  case  a  question 
arose  whether  a  defendant  in  error  can  be 
admitted  to  plead  a  release  of  errors  to  a 
writ  of  supersedeas. 

The  tenor  of  the  writ  of  supersedeas,  in- 
dependent of  authorities,  would  seem  to 
settle  this  question.  The  sheriff  is  com- 
manded to  supersede  from  his  execution  be- 
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cause  the  judgement  for  cause  of  error 
285      is  removed  before  the  Superior  *Court 

to  be  corrected.  And  he  is  further 
commanded  to  give  the  defendants  notice 
to  be  before  that  Court  to  have  a  rehear- 
ing. This  operates,  in  fact,  as  a  writ  of 
error  granted  by  a  single  Judge  out  of 
Court ;  as  is  well  explained  in  1  Wash.  117, 
118,  White  V.  Jones,  and  2  Wash.  162,  163, 
I/ee  V.  Turberville.  That  a  release  of  errors 
may  be  pleaded  to  a  writ  of  error,  and  that 
it  ought  to  be  so  pleaded,  as  that  the  plain- 
tiff may  take  issue  upon  it,  is  clearly 
proved  by  the  books,  (a)  And  the  rule  is, 
that  if,  in  error,  a  release  is  pleaded,  and 
found  for  the  plaintiff  in  error,  yet  if  thete 
is  no  error,  the  Court  cannot  reverse  the 
judgment :  and,  if  the  release  be  found  for 
the  defendant,  a  different  judgment  must 
be  given,  according  as  the  error  assigned 
is  sufficient  or  not ;  for,  if  it  is  a  good  er- 
ror, the  judgment  must  be  that  the  plaintiff 
be  barred  of  his  writ  of  error,  and  not  that 
the  first  judgment  be  affirmed,  (b)  I  there- 
fore conclude  that  a  release  of  errors  may 
be  pleaded  to  a  writ  of  supersedeas. 

As  to  the  substance  of  these  pleas  I  shall 
say  nothing  at  present.  The  plaintiffs 
might  have  demurred  to  them,  if  they 
thought  them  defective  in  either  form  or 
substance.  But  the  record  tells  us  they 
joined.  This  is  precisely  like  the  case  of 
Stevens  v.  Taliaferro,  (c)  the  pleas  in  which 
concluded,  as  these  pleas  do,  with  a  veri- 
fication; and  then  the  record  stated,  **and 
thereupon  issue  was  joined  by  the  par- 
ties, "(d)  Yet,  this  Court  held  there  was  in 
fact  no  issue  joined ;  and  affirmed  the  judsr- 
ment  of  the  District  Court  which  had  for 
that  cause  awarded  a  repleader.  In  that 
case  the  Court  held  the  plea  to  be  good,  and 
therefore  awarded  a  repleader  only  back  to 
the  plea.  In  Smith  v.  Walker (e)  the  dec- 
laration being  bad,  this  Court  did  not 
award  a  repleader.  In  the  present  case, 
without  deciding  upon  the  substance  of 
either  plea,  I  am  inclined  to  think  both  de- 
fective in  point  of  form.  This  might  have 
been  brought  reguUrly  before  the  Court  by 
a  demurrer ;  but,  as  the  parties  have  chosen 
to  contest  the  fact  of  the  releases  pleaded, 
rather  than  the  law  with  respect  to  them,  I 
think    we  ought   to  award  the  repleader,  as 

far  back  as  to  the  supersedeas. 
286  *If,      however,     the    Court    should 

think  that  no  repleader  ought  to  be 
awarded,  I  still  shall  be  of  opinion  that  there 
ought  to  be  a  new  trial.  The  Jury  have 
found  nothing  as  to  the  second  plea ;  and, 
whether  that  plea  be  material  or  not,  we 
can  do  no  more  than  set  aside  the  verdict 
for  this  omission.  The  case  of  Cooke  v. 
Simms,(f)  clearly  shews  that  where  any 
issue  in  fact  remains  to  be  tried,  or  other- 
wise disposed  of,  the  Court  will  remand  the 
cause  for  such  further  proceedings  as  the 
parties  may  be  advised  to  pursue. 

Upon  these  grounds,  I  am  of  opinion  that 
the  judgment  be  reversed ;  the   verdict  and 

(a)  2  Lord  Raym.  1006,  1046.  1052;  2  Salk.  268;  2 
Stranfre,  1215;  Ca.  temp.  Hardw.  345;  Bac.  Abr.  Title 
Error,  L. 

(b)  2  Ld.  Ray.  1006-1000. 

(c)  1  Wash.  155. 

(d)  Vide  2  Call,  279,  Kerr  v.  Dixon. 


pleadings,  including  the  pleas,  set  aside, 
and  the  cause  remanded  to  the  District 
Court,  and  a  repleader  be  awarded  there,  if 
the  parties  should  think  proper  to  plead  de 
novo. 

JUDGK  ROANE.  The  supersedeas  ob- 
tained in  this  case,  is  on  the  ground  of  er- 
rors in  point  of  law  existing  upon  the  face 
of  the  record.  It  does  not  therefore  in- 
volve the  question  whether  a  supersedeas 
will  lie  for  errors  in  point  of  fact  existing 
at  the  time  of  the  judgment;  such  as  non- 
age, death  of  the  plaintiffs,  &c.  Whenever 
that  point,  which  has  never  been  decided 
in  this  Court,  shall  occur,  it  will  be  impor- 
tant to  consider  whether  the  jurisdiction  of 
the  Court  in  granting  supersedeas  is  not 
limited  by  the  criterion  established  by  the 
certificates  of  counsel  in  such  cases; 
namely,  to  errors  apparent  on  the  face  of 
the  record  only.  On  this  point  I  now  give 
no  decided  opinion ;  but  it  is  evident  that 
if  such  be  deemed  the  true  construction 
upon  this  subject,  no  injury  is  done  to  par- 
ties, for  they  may  still  proceed,  in  the  other 
case  by  way  of  writ  of  error. 

It  is  said  that  in  this  case,  the  release 
should  not  be  pleaded,  but  that  the  Court 
should  quash  the  supersedeas  as  having  im- 
providently  issued.  In  those  cases  where 
this  has  been  done,  in  this  Court,  it  plainly 
appeared  on  the  face  of  the  judgment  or 
proceedings  themselves  that  the  writ  ought 

never  to  have  issued. 
287  *In  the  case  of  Gaskins  v.  The  Com- 
monwealth, (g)  for  instance,  by  refer- 
ence to  the  judgment,  and  the  general  rale 
of  limitation,  it  plainly  appeared  that  the 
supersedeas  was  barred  by  time,  and  conse- 
quently ought  not  to  have  issued;  and  in 
Burwell  v.  Anderson (h)  it  was  evident  from 
the  record  itself,  that  there  existed  no  judg- 
ment in  that  case  to  justify  the  supersedeas: 
but,  in  the  case  before  us,  while  the  record 
exhibited  to  the  Judge  seems  to  teem  with 
error  upon  the  face  of  it,  it  only  appeared 
subsequently,  upon  pleading  the  release,  or, 
at  most,  upon  the  coming  in  of  the  new 
record  upon  the  certiorari,  which  (perhaps 
irregularly,  as  it  properly  appertained  to 
the  Chancery  side  of  the  proceedings)  in- 
troduced the  injunctions  which  had  been 
obtained  and  the  releases  of  errors  granted 
thereupon,  that  the  supersedeas  was  thereby 
probably  barred :  but  ought  this  Court  now 
to  say,  that  the  Judge  of  the  District  Court, 
taking  the  existence  and  the  validity  of  the 
releases  for  granted,  when  they  were  neither 
exhibited  nor  pleaded,  ought  not  to  have 
granted  the  supersedeas,  and  that  it  ought 
now  to  be  quashed  as  having  improvidently 
issued? 

I  will  now  cite  two  cases  which  were  not 
mentioned  in  the  argument,  and  which 
seem  to  answer  perhaps  all  the  other  objec- 
tions taken  in  the  case  before  us. 

The  case  of  Gomez  Serra  v.  Munez(i)  was 
a  writ  of  error  depending  in  the  Exchequer 
Chamber,  a  Court  of  Error,  like  this,  hav- 
ing no  original  jurisdiction,  ind  consist- 
ing, I  believe,  of  all  the  Judges,  (k)  The 
defendant,  in    error   moved    the   Court   of 


(e)  1  Wash.  136. 
<f)  2C 


I  Call,  89  and  2m. 


(ff)  1  Call,  202. 
(ta)  2  Wash.  194. 
(1)  Stra.  806. 
(k)  8  BL  Com.  && 
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Chancery  for  a  supersedeas  to  the  writ 
of  error,  on  affidavit  that  he  had  a  release  of 
errors  which  he  cotild  have  no  benefit  of  in 
the  Exchequer  Chamber  for  want  of  power 
in  that  Court  to  try  the  release.  It  was  an- 
swered by  the  counsel  for  the  plaintiff  in 
error  that  it  was  a  vulgfar  error  to  imagfine 
that  they  (the  Exchequer  Chamber)  could 
not  try  it,  for  that  the  stat.  27  Eliz.  8,  had 
given  them  power  '*to  examine  all  errors, 
and  therefore  to  reverse  or  affirm  as  the  law 
shall  require,"  and  that  it  was  the  highest 
absurdity  to  imagine  a  Court  to  be  so 

288  constituted  *as  to  be  obliged  to  reverse 
a    judgment   for   an    error  which  the 

party  (having  given  a  release)  has  no  right 
to  assign :  that  besides,  the  notion  that  they 
cannot  by  a  release,  proceeds  from  con- 
founding the  case  of  a  release  of  errors, 
with  that  of  assigning  errors  in  fact,  and 
concluding  from  thence  that  he  cannot  plead 
a  release,  &c.  And  per  King,  Chancellor, 
'*I  think  it  a  great  absurdity  to  imagine 
that  the  Court  which  is  to  hold  plea  on  a 
writ  of  error,  should  not  have  power  to  do 
justice  by  giving  the  party  the  benefit  of 
his  release :  T  think  they  may  try  the  re- 
lease and  award  a  venire  under  the  seal  of 
the  Court  of  Exchequer,  and  if  they  may,  I 
see  no  reason  why  I  should  deprive  the  party 
of  the  benefit  of  the  trial  by  Jury  by  in- 
quiring into  the  validity  of  the  release  upon 
a  motion  to  supersede  the  writ.  I  will  make 
no  order  in  the  case." 

This  case  goes  beyond  the  one  at  bar:  it 
even  extends  to  the  case  of  a  supersedeas 
taken  to  this  Court :  but  the  case  before  us 
is  to  be  considered  merely  in  relation  to  the 
proceedings  by  the  District  Court,  which 
can  be  under  no  difficulty  in  impanelling 
a  Jury  to  try  the  validity  of  the  release. 

In  the  case  just  cited,  however,  the  re- 
lease pleaded  was  a  mere  private  one :  but 
in  3  Atk.  297,  (a)  it  appears  that  on  a  writ 
of  error  to  the  Exchequer  Chamber,  a  re- 
lease precisely  similar  to  the  one  before  us 
(namely,  a  release  granted  in  obtaining  an 
injunction)  was  pleaded.  These  two  cases 
therefore  seem  in  all  points,  to  come  up  to 
the  case  before  us. 

As  to  the  pleas  in  the  present  case,  the 
record  does  not  shew  that  any  issue  was 
joined  thereupon;  nor,  if  so,  whether  it 
was  an  issue  in  law  or  in  fact :  it  merely  says 
that  they  ** joined  such  pleas."  This  I 
infer  to  have  been  no  issue,  upon  the  author- 
ity of  Stevens  v.  Taliaferro,  adm*r  of 
Thornton  ;(b)  nor  has  the  verdict  of  the 
Jury  answered  to  the  second  plea.  I  am 
therefore  of  opinion  that  a  repleader  ought 
to  be  awarded ;  and  as   both  pleas  are 

289  probably  defective  *in  point  of  form, 
and  the  first  is  also  defective  in  point 

of  substance,  in  not  averring  that  the  re- 
lease signed  by  EHsha  Boyd,  the  attorney, 
was  for  the  purpose  of  obtaining  an  in- 
junction, I  think  the  repleader  ought  to  go 
up  to  the  writ  of  supersedeas  itself. 

JUDGE  FLEMING  concurring,  the  judg 
ment  was  reversed  ;  all  the  proceedings  back 
to  the  supersedeas  set  aside ;  and  a  repleader 
awarded. 
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Dennis  and  William  Fitzhugh,  Infants,  &c. 
V.  Anderson,  Taliaferro,  Meredith,  and 
Others. 

April.  1808. 

Loan— Possesion  by  Loanee— Evidence  of  Ownership* 
—Case  at  Bar.— A  father,  anterior  to  our  statute  of 
frauds,  having  delivered  certain  slaves  to  his  son, 
which  were  proved  by  verbal  evidence,  (without 
any  deed  or  writing.)  to  have  been  lent,  for  an 
indefinite  period,  and  the  son  having  retained  the 
uninterrupted  possession  for  many  years,  used 
the  property  as  his  own.  and  required  credit  on 
the  strength  of  his  possession;  in  a  controversy 
between  the  father,  or  volunteer  claltaants  under 
him.  and  creditors  of.  or  fair  purchasers  from  the 
son,  the  father  shall  be  deemed  to  have  given  him 
the  slaves;  and  on  general  principles  of  law  and 
equity,  independently  of  any  statutory  provision, 
the  title  of  the  creditors  and  purchasers  will  be 
protected.  The  circumstance  that  the  father, 
afterwards,  by  his  last  will  and  testament,  be- 
queathed the  slaves  to  the  son  for  life,  remainder 
to  his  children,  makes  no  difference  in  the  case. 

Statute  of  Limitations— Suspension— Legal  Disabil- 
ities, t— When  the  act  of  limitations  once  begins  to 
run,  its  operation  does  not  cease  by  the  interven- 
tion of  infancy,  coverture,  or  any  other  legal  dis- 
ability. 

On  an  appeal  from  a  decree  of  the  Supe- 
rior Court  of  Chancery  for  the  Richmond 
District,  pronounced  in  May,  1803,  in  a 
cause  in  which  the  appellants  were  com- 
plainants, and  the  appellees  defendants. 

William  Fitzhugh,  of  Marmion,  in  the 
County  of  King  George,  grandfather  of  the 
appellants,  about  the  year  1772,  and  at  dif- 
ferent periods  afterwards,  between  that 
date  and  the  year  1778,  put  into  the  pos- 
session of  his  eldest  son  John,  a  number  of 
slaves,  amounting  in  the  whole  to  about 
eighteen  or  twenty.  These  slaves  were  sent 
by  William  Fitzhugh  to  the  County  of  Car- 
oline, (separated  from  that  of  King  George 
only  by  the  river  Rappahannock,;  where 
his  son  John  then  resided.  John  Fitzhugh 
remained  in  the  County  of  Caroline, 
290  until  sometime  between  the  years  ^1784 
and  1783,  when  he  removed  to  the 
County  of  Amherst,  (distant  upwards  of 
one  hundred  miles  from  the  County  of  King 
George,)  and  carried  those  slaves  with 
him.  About  the  year  1784,  while  he  resided 
in  the  County  of  Caroline,  he  sold  a  negro 
girl  (one  of  these  slaves)  to  a  certain  Ben- 
jamin Johnson ;  in  1786,  he  sold  a  woman  and 
her  child  to  Thomas  Anderson ;  and,  after 
his  removal  to  Amherst,  (at  what  precise 
time  does  not  appear,)  he  sold  a  negro  man 
to  Zacharias  'Taliaferro.  In  1788,  about 
eighteen  months  after  he  came  into  Am- 
herst, an  execution,  founded  on  a  judgment 
of  the  Court  of  Amherst  County,  at  the  suit 
of  William  Meredith,  was  levied  on  a  num- 


(a)  Case  106.  Anonymous. 

(b)  1  Wash.  155. 


'Loan— Possession  by  Loanee— Evidence  of  Owner- 
ship.—The  principal  case  is  cited  with  approval  in 
Glasscock  v.  Balton.  6  Rand.  88;  Claytor  v.  Anthony. 
6  Rand.  803;  Howard  v.  Prince,  18  Fed.  Cas.  051.  The 
principal  case  is  distingruished  in  Beasley  v.  Owen.  8^ 
Hen.  &  M.  459,  462;  Davis  v.  Turner,  4  Oratt.  446l  See 
foot-noU  to  Davis  v.  Turner,  4  Gratt  422,  and  mono- 
graphic note  on  "Fraudulent  and  Voluntary  Con- 
veyances" appended  to  Cochran  v.  Paris.  11  Gratt. 
348. 

tStatute  of  Limitations— Suspension— Leflral  Disabil- 
ities.—When  the  statute  of  limitations  has  once 
besrun  to  run,  no  subsequent  disability  will  suspend 
its  operation.  The  principal  case  is  cited  and  ap- 
proved In  Parsons  v.  McCracken,  9  Leisrh  610;  Drum- 
right  v.  Hlte.  2  Va.  Dec.  4«8;  Blackwell  v.  Bragg.  78 
Va.  586;  McDonald  v.  Hovey,  110  U.  S.  610;  4  Sup.  Ct. 
Rep.  148. 

See  Jones  v.  Lemon,  26  W.  Va.  689;  Wilsons  v.  Har- 
per, 25  W.  Va.  179,  and  foot-note  to  Parsons  v.  Mc- 
Cracken, 9  Leigh  495.  See  generally,  monog-raphlc 
note  on  "Limitation  of  Actions"  appended  to  Her- 
rinffton  v.  Harklns.  1  Rob.  591. 
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ber  of  these  slaves;  and  at  the  moment 
when  the  sheriff  offered  them  for  sale, 
John  Fitzhugh  forbade  the  sale,  alleging 
that  the  negroes  were  not  his  property,  but 
were  only  lent  to  him  by  his  father  during 
his  life,  and  after  his  death  they  would  go 
to  his  children.  Meredith  having  indemni- 
fied the  sheriff,  and  the  sale  being  about  to 
proceed,  John  Fitzhugh  took  out  one  of  the 
company,  (who  had  attended  for  the 
purpose  of  purchasing,)  and  assured 
him  that  his  title  to  the  slave  was 
good  and  indisputable,  and  that  his  prior 
declaration  to  the  contrary  was  merely  in- 
tended to  prevent  the  sale  of  the  property, 
if  possible;  but,  as  he  found  the  plaintiff 
was  determined  to  sell,  he  wished  the  wit- 
ness to  bid,  and  become  a  purchaser ;  which 
he  declined,  fearing  that  there  might  be 
some  defect  in  the  title.  This  was  the 
first  intimation  given  in  the  County  of 
Amherst,  that  the  slaves  were  not  the  abso- 
lute property  of  John  Fitzhugh.  The  sale, 
notwithstanding,  took  place,  and  the  slaves 
were  purchased  by  different  persons  who, 
or  whose  representatives,  were  parties  de- 
fendants to  the  present  suit.  William 
Fitzhugh  never  brought  suit  in  his  life- 
time for  any  of  them;  but  by  his  will, 
dated  in  March,  1789,  and  proved  in  June, 
1791,  he  bequeathed  to  his  son  John,  *'all 
the  negroes  which  he  had  hitherto  lent  him 
during  his  life,  and,  at  his  decease,  the 
whole  of  them  and  their  increase  to 
be  equally  divided  between  his  two 
291  ^oldest  sons  now  living,  by  his 
present  wife.*'  The  appellants  are 
those  sons,  who,  in  17%,  being  infants, 
brought  a  suit  by  Lucy  Fitzhugh,  their 
mother  and  next  friend,  against  the  per- 
sons in  possession  of  these  slaves,  claim- 
ing also  their  increase  and  profits,  and 
praying  a  discovery  of  their  increase,  Ac. 

All  the  defendants,  except  the  represen- 
tatives of  Anderson  and  Taliaferro,  form- 
ally pleaded  the  act  of  limitations;  and 
they  all  answered,  insisting  that  they,  or 
those  under  whom  they  claimed  were  fair 
purchasers,  without  notice  of  the  pretended 
loan  of  William   Fitzhugh  to  his  son  John. 

There  is  no  proof  in  the  cause,  that  the 
slaves  were  ever  given  to  John  Fitzhugh  by 
his  father:  on  the  contrary,  the  evidence 
of  the  delivery  to  him,  and  the  declarations 
of  the  father  to  others,  (for  it  does  not 
appear  that  any  conversation  or  contract 
ever  passed  between  the  father  and  son  on 
the  subject, )  seem  to  shew  that  it  was  in- 
tended as  a  loan  only,  without  specifying 
for  any  particular  period.  This  fact,  too, 
of  a  loan,  was  communicated  by  William 
Fitzhugh  himself,  only  to  members  of  his 
own  family,  and  persons  in  his  employ- 
ment ;  some  of  whom  were  requested  to  let 
the  circumstance  be  known  to  the  public. 
Mrs.  Hannah  Fitzhugh,  widow  of  William 
Fitzhugh,  Robert  Allison  his  nephew  and 
a  member  of  his  family,  William  Watkins, 
his  overseer  at  Marmion  in  1772,  William 
Kedd,  who  lived  with  him  from  1766  to 
1769,  at  Marmion,  and  then  removed  to  a 
plantation  of  his  in  the  County  of  Caro- 
line, where  he  was  living  in  the  year  1772, 
all  prove  that  the  negroes  were  lent  to 
John  Fitzhugh  by  his  father.  Mrs.  Fitz- 
hugh further  states,    that  it  was  never  in- 


tended by  her  husband  that  the  negroes 
should  be  at  the  disposal  of  his  son  John, 
but  should  descend  to  his  children;  that 
John  applied  to  his  father  for  permission  to 
sell  a  negro  woman  and  child,  which  with 
difficulty  was  obtained,  he  declaring  at  the 
same  time,  that  he  never  would  give 
him  permission  to  dispose  of  another* 
which,  to  the  best  of  her  knowledge, 

292  *he       never      did.      Robert     Allison 
proves,  that  William  Fitzhugh  always 

declared  that  he  intended  the  negroes  de- 
livered to  his  son  John  as  a  loan  only;  that, 
in  ^he  year  1783  or  1784,  he  requested  the 
witness  to  write  a  new  will  for  him,  and 
directed  that  the  negroes  should  be  lent  to 
John  during  his  life,  and  at  his  death  to 
his  children  in  fee-simple;  that,  after  the 
year  1784,  he  frequently  heard  solicitations, 
both  verbal  and  written,  from  John  Fitz- 
hugh to  his  father,  requesting  permission 
to  sell  some  of  the  negroes  he  had  in  his  pos- 
session, which  was  as  constantly  refused ; 
that  he  had  understood,  from  the  family, 
leave  had,  with  difficulty,  been  obtained 
to  sell  one  or  two  of  them ;  that,  during 
the  four  or  five  latter  years  of  his  uncle's 
life,  he  was  so  harassed  with  solicitations 
of  this  sort,  that  he  desired  the  witness  to 
take  occasion  to  mention  the  subject  in 
Caroline  County,  and  informed  the  people 
there,  that  he  never  would  give  his  son 
John  a  negro,  and,  if  they  purchased  them, 
they  would  do  it  in  their  own  wrong ;  and 
the  witness  obeyed  this  injunction  by  fre- 
quently declaring  the  old  gentleman's  in- 
tentions. William  Watkins  proves,  that  in 
1772,  the  negroes  were  sent  by  William 
Fitzhugh  to  his  son  John,  then  living  in 
the  County  of  Caroline;  that  he  informed 
the  witness,  he  had  only  lent  them  to  his 
son  John,  and  expressed  a  desire  that  the 
people  should  know  it;  for  that  he  had  no 
right  to  sell  them;  but  that  John,  after  be- 
ing several  years  in  possession,  did  sell 
one  of  them.  William  Redd,  on  the  28th 
of  December,  1772,  received  a  letter  from 
William  Fitzhugh,  directing  him  *Ho  send 
to  Port  Royal  on  a  particular  day  to  meet 
John's  things  and  negroes,  to  be  conveyed, 
Ac.  all  which  he  lent  him;"  that  before 
John  Fitzhugh  had  sold  any  of  the  negroes 
the  witness  frequently  spoke  of  the  letter 
to  sundry  people,  and  informed  them  that 
he  did  not  believe  John  Fitzhugh  had  any 
right  to  the  negroes  his  father  had  lent 
him.  There  is  proof  by  one  person  only, 
(John  Sutton,)  that  this  letter  was  men- 
tioned to  him  by  Redd,  while  the  witness 
was  in  treaty  for  a  negro  girl,  whom 

293  *John    Fitzhugh   had  offered    to    sell 
and    to    make  a   good   title    for;  but 

they  not  agreeing  in  the  price,  he  sold  her 
shortly  afterwards,  (in  the  year  1784,)  to 
B.  Johnson.  Before  this  time,  the  wit- 
ness had  never  heard  but  that  the  title  of 
John  Fitzhugh  to  those  negroes  was  good, 
although  he  had  settled  in  the  neighbour- 
hood in  1781.  Another  witness,  (William 
Hughlett, )  who  lived  in  the  employment  of 
W.  Fitzhugh  from  1784  to  1787,  declares, 
that  he  was  charged  with  a  letter  from  B. 
Johnson,  of  Caroline,  to  the  said  W.  Fits- 
hugh,  requesting  his  consent  to  the  sale  of 
a  negro  then  in  the  possession  of  his  son 
John ;  that  W.  F.  throwing  the  letter  in  the 
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iire,  declared  that  be  never  had  nor  ever 
"would  consent  to  the  sale  of  any  of  the 
negroes  he  had  lent  to  his  son  John ;  that, 
<3uring  the  time  the  witness  lived  with  W. 
F.  he  was  frequently  importuned  by  dif- 
ferent persons  to  solicit  his  consent  to  his 
son  John's  selling  some  of  the  negroes  in 
his  possession ;  but,  from  the  as^itation  of 
mind  always  discovered  by  W.  F.  when  the 
subject  was  mentioned,  the  witness  was 
deterred  therefrom. 

On  the  part  of  the  defendants  there  was 
abundant  proof  that  John  Fitzhugh,  both 
in  the  Counties  of  Caroline  and  Amherst,  en- 
joyed the  uninterrupted  possession  of  these 
slaves,  listing  them  with  the  commissioners 
of  the  revenue  as  his  own,  paying  their 
taxes,  and  never  paying  any  hire  for  them 
that  was  known  to  any  person ;  that,  while 
he  resided  in  Caroline,  a  person  (Wm. 
Clasby)  who  was  his  overseer,  and  another, 
(Thompson  Mills,)  a  near  neighbour, 
always  understood  that  he  was  the  bona 
fide  owner  of  all  the  slaves  in  his  posses- 
sion; that  an  agent  of  Meredith's,  (Charles 
Watts, )  while  in  Caroline,  made  a  condi- 
tional contract  with  John  Fitzhugh,  for 
Meredith's  land,  lying  in  the  County  of 
Amherst,  upon  the  faith  and  credit  of  the 
negroes  then  in  l)is  possession ;  that  John 
Fitzhugh  afterwards  came  up  to  the  County 
of  Amherst,  and  confirmed  the  bargain  with 
Meredith  himself,  who  declared  that  he 
never  should  have  credited  him  for  the 
land,  but  in  consequence  of  his  being  the 
owner  of  a  number  «of  slaves;  that 
294  *he  brought  the  same  slaves  with  him, 
on  the  strength  of  which.  Watts,  the 
agent  of  Meredith,  had  been  induced  to 
enter  into  a  contract  with  him,  and  that  he 
had  exercised  every  act  of  ownership  over 
them,  pledging  some  for  the  loan  of 
money,  obtaining  credit  for  goods,  Ac.  on 
the  faith  of  his  being  the  real  owner,  sell- 
ing some,  offering  others  at  private  sale, 
and  never  intimating  that  his  title  was  in- 
complete till  they  were  about  to  be  sold  to 
satisfy  Meredith's  execution ;  at  which 
time  he  acknowledged  to  W.  S.  Crawford, 
and  afterwards  to  Samuel  Meredith  and 
Steven  Watts,  that  he  had  made  those  dec- 
larations merely  to  prevent  the  negroes 
from  being  sold  at  all ;  that  more  than  five 
years  after  the  sale  of  the  negroes  by  exe- 
cution, John  Fitzhugh  took  credit  for  the 
amount  in  a  final  settlement  with  W.  Mere- 
dith, and  thereby  induced  him  to  give  up 
a  mortgage  on  some  land,  which  he  had 
taken  in  order  to  secure  himself,  should 
any  claim  be  set  up  to  the  slaves;  that,  be- 
fore the  day  of  sale,  John  Fitzhugh  went 
down  the  country,  as  he  informed  one  of 
his  sureties  for  the  delivery  of  the  prop- 
erty, (Stephen  Watts,)  to  obtain  some  aid 
from  his  father  in  the  first  payment  of  the 
land;  and,  on  his  return,  told  the  witness 
that  his  father  had  refused  him  any  assist- 
ance, declaring  that  he  had  already  done 
enough  for  him. 

The  cause  coming  on  to  be  heard,  the 
Chancellor  (the  late  Mr.  Wythe)  pro- 
nounced the  following  opinion  and  de- 
cree: 

''That  a  father  putting  his  son  in  posses- 
sion of  slaves,  and  suffering  him  so  long  to 
retain  it,   and  so  to   convert  to  his  own  use 


their  labour  and  services  that  the  son 
thereby  had  gained  a  delusive  credit,  ought 
to  be  deemed  to  have  given  the  slaves  to 
his  son,  in  a  controversy  between  the 
father  or  volunteer  claimants  under  him, 
and  purchasers  from,  or  creditors  of  the 
son,  unless  his  possession  had  been,  by 
some  written  act,  registered  in  a  reason- 
able time  and  in  a  proper  office  shewn  to 
have  been  fiduciary,  or  no  more  than  usu- 
fructuary by  some  written  publication  in 
solemn   form      premonishing     people 

295  *with  whom  the  son  should   deal  that 
he  was,  although  the  visible,  not  the 

real  owner.  John  Fitzhugh 's  possession 
of  the  slaves  demanded  by  the  plaintiffs 
may  be  predicated,  from  the  testimony,  to 
have  been  such,  that  all  men,  except  those 
of  their  grandfather's  family,  or  in  his 
employment,  had  every  reason  to  believe 
the  property  to  be  concomitant  with  that 
possession.  The  caution  to  the  creditor,  to 
satisfy  whose  execution  the  slaves  were 
sold,  is  unimportant,  because  in  the  same 
predicament  with  them  was  every  slave  of 
John  Fitzhugh.  The  Court  doth  therefore 
adjudge  and  decree,  that  the  bill  of  the 
plaintiffs,  who  are  legatees,  and  therefore 
volunteers,  be  dismissed,"  &c. 

From  this  decree  the  complainants  ap- 
pealed to  this  Court. 

This  cause  was  argued  on  Saturday,  the 
19th  of  March,  1808,  by  Wickham,  for  the 
appellants,  and  by  Randolph,  for  the  appel- 
lees. On  account  of  the  importance  of  the 
subject,  the  Judges  took  till  this  term,  to 
consider  of  their  opinions. 

Wickham,  for  the  appellants,  argued, 
that  the  decree  of  the  Chancellor  was 
erroneous,  as  the  proofs  in  the  cause 
clearly  shewed,  that  the  slaves  in  question 
were  lent  and  not  given  to  John  Fitzhugh ; 
and  that,  as  there  was  no  evidence  of  fraud 
in  William  Fitzhugh,  there  was  no  rule  of 
law  or  equity  which  gave  the  defendants 
a  preferable  right  to  that  of  the  plaintiffs. 
This  case,  having  arisen  prior  to  our  stat- 
ute of  frauds,  (1)  is  to  be  considered  as 
affected  by  the  statutes  of  13  £liz.  c.  5,  and 
27  Kliz.  c.  4,  which  have  no  clause  respect- 
ing    loans.     On     the      main      point 

296  ♦Mr.  Wickham  referred  to  the  case  of 
Cadogan  et  al.  v.  Kennet  et  al.(a) 

As  to  the  act  of  limitations,  he  con- 
tended, that  it  would  not  run,  because  Wil- 
liam Fitzhugh,  although  he  had  a  right  to 
resume  the  slaves  at  any  time  during  his 
life,  yet  was  not  bound  to  do  it ;  like  the 
case  of  a  remainder-man,  stated  by  Ld. 
Hardwicke,  in  Kemp  v.  We8tbrook,(b)  who 
has  an  estate  expectant  on  an  estate 
for  life  or  years,  and  has  a  right 
to  enter  for  a  forfeiture  of  the  partic- 
ular tenant,  yet  he  is  not  bound  to  enter 
on  the  accruing  of  such  forfeiture,  and,  if 
he  comes  in  time  after  the  remainder  at- 
tached, that  is,  after  the  death  of  tenant  for 
life,  the  statute  of  limitations  will  not  bar 
him. 

Randolph,    for  the  appellees,   contended, 

(1)  This  act  passed,  as  it  was  reported  by  the  com- 
mittee of  revisors,  on  the  80th  of  November,  1785, 
and  took  effect  the  Ist  of  January,  1787.  See  Rev. 
Code,  vol.  1.  c.  10,  p.  15.  and  Revised  Bills  of  1784,  c. 
25.  p.  22.— Note  in  Orljrinal  Edition. 

(a)  Cowp.  432. 

(b)  1  Ves.  278,  270. 
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that  on  general  principles  of  law  and 
equity,  independently  of  any  statutory 
provision,  the  purchasers  and  creditors  of 
John  Fitzhugh  ought  to  be  protected.  As 
between  the  father  and  son,  there  can  be 
no  question  but  John's  long  and  uninter- 
rupted possession,  upon  a  mere  delivery, 
gave  him  a  complete  title;  and  his  cred- 
itors and  purchasers  may  insist  upon  any 
thing  which  he  might  have  done,  and  may 
equally  avail  themselves  of  the  act  of  limi- 
tations. 

The  loan,  which  is  so  much  relied  on,  is 
only  proved  by  the  dependents  and  con- 
nections of  Wm.  Fitzhugh.  No  publicity 
was  given  to  the  transaction.  They 
only  prove  the  declarations  of  Wm. 
Fitzhugh  as  to  his  intentions  that 
John  was  to  have  the  slaves  for  life, 
remainder  to  his  children ;  but  there  was 
no  contract,  either  verbal  or  written,  no 
delivery  to  John  Fitzhugh  for  any  par- 
ticular purpose,  or  for  any  definite  period 
of  time.  It  is  true,  they  prove  that  John 
consulted  his  father  as  to  the  sale  of  some 
of  the  negroes,  and  with  difficulty  obtained 
his  permission  to  sell  one  or  two;  but  this 
sale  was  permitted  by  Wm.  Fitzhugh,  with- 
out connecting  his  own  claim  with  it,  so  as 
to  let  the  transaction  get  to  the  ears  of  the 
public.  It  was  made  by  John  Fitzhugh, 
apparently  of  his  own  property; 
297  *and  is  a  strong  proof  of  that  crassa 
negligentia,  which  will  never  be  tol- 
erated in  a  Court  of  Equity. 

There  is  positive  proof  that  John  Fitz- 
hugh exercised  every  act  of  ownership  over 
this  property;  that  he  sold  some  of  the 
negroes;  paid  the  taxes  of  the  whole; 
enjoyed  their  services  without  compensa- 
tion ;  and  acquired  credit  on  the  strength 
of  his  possession  which  he  would  not  other- 
wise have  done.  If  William  Fitzhugh  did 
not  think  proper  to  put  an  end  to  these 
deceptious  practices,  he  is  justly  liable  to 
all  the  consequences  which  have  resulted. 
He  who  produces  a  false  credit  shall  alone 
suffer;  according  to  the  maxim  **qui  non 
prohibet  quod  prohibere  potest,  assentire 
videtur.'*(a)  On  this  principle  it  is,  that 
a  stander-by,  who  sees  his  property  pass 
into  the  hands  of  another  without  objec- 
tion, is  precluded  from  afterwards  assert- 
ing his  right.  William  Fitzhugh  ought  to 
have  given  publicity  to  this  transaction ; 
which  might  easily  have  been  affected  by 
conveying  the  negroes  in  trust  for  the  ben- 
efit of  John's  children;  and  then  the  gen- 
eral law,  which  directs  that  all  deeds  of 
trust  shall  be  recorded  would  have  em- 
braced the  case.  At  this  period  too,  the  act 
of  17,S8  was  in  force,  which  provides  that 
all  gifts  of  slaves  should  be  in  writing  and 
recorded  within  a  limited  time. 

The  rule  caveat  emptor  has  no  applica- 
tion to  this  case.  The  appellees  were  buy- 
ing property  of  a  person  who  had  been  in 
possession  more  than  twice  the  term 
necessary  to  give  a  complete  title  in  per- 
sonal estate;  and  slaves,  under  the  act  of 
1727,  passed  as  chattels,  in  which  case  pos- 
session is  sufficient  evidence  of  a  title. 

The  statutes  of  13  and  27  Elizabeth,  of 
which  our  statute  of  frauds  is  partly  com- 
posed,   and    which   were   in    force    in  this 


(a)  See  2  Inst  806. 


country  at  the  time  of  this  transaction,  and 
Mr.  Wickham's  own  case  of  Cadogen  y. 
Kennett  confirm  the  title  of  the  por- 
chasers.  It  is  not  contended  that  the  whole 
of  the  statute  of  frauds  as  it  now  stands  in 
our 'act  of  Assembly  was  then  in  force; 
that  part  which  relates  to  loans  was  sug- 
gested by  the  committee   of  revisors, 

298  and  was  not  in    force  till  the  *first  of 
January,    1787.    Those   revisors  took 

a  latitude  which  has  never  been  taken 
since.  They  condensed  the  substance  of 
various  laws,  instead  of  compiling  a  code. 
But  our  statute  of  frauds  is  nothing  more 
than  an  athrmance  of  the  general  princi- 
ples of  equity,  that  he  who  contributes,  by 
his  neglect,  to  a  deception,  shall  himself 
bear  the  loss. 

It  may  be  objected  that  all  the  defendants 
have  not  formally  pleaded  the  act  of  limi- 
tations. This  was  unnecessary.  John 
Fitzhugh's  title  was  protected  by  the  act, 
and  consequently  the  title  of  those  claim- 
ing under  him  was  equally  so.  Where  a 
party  derives  a  title  by  several  mesne  con- 
veyances, he  has  a  right  to  avail  himself 
of  any  ground  of  law  or  equity  which  any 
of  those  through  whom  the  title  was  de- 
rived might  have  taken.  The  delivery  of 
the  negroes  to  John  Fitzhugh  was  in  1772; 
and  the  act  of  limitations,  once  beginning 
to  run,  never  ceases  to  operate  by  the  oc- 
currence of  infancy,  coverture,  &c.  If 
there  be  a  moment  when  the  right  may  be 
asserted  against  the  possessor,  and  It  is  not 
done,  no  intervention  of  infancy,  or  any 
other  legal  disability  will  prevent  the 
operation  of  the  statute,  (b) 

Wickham,  in  reply.  The  whole  of  the 
testimony  proves  this  to  have  been  a  loan 
to  John  Fitzhugh  for  life,  with  remainder 
to  his  children.  No  fraud  appears  to  have 
been  meditated  by  William  Fitzhugh;  and 
the  only  effect  of  his  not  executing  a  deed 
was,  that  he  ran  the  risk  of  not  identify- 
ing the  property.  It  is  the  usual  mode  of 
providing  for  children  and  their  issue  in 
family  settlements;  and  the  circumstance 
that  the  remainder  was  not  limited  until 
William  Fitzhugh  made  his  will  has  no 
weight;  because  John  Fitzhugh's  title  not 
having  been  consummated  during  his  life, 
his  father  might  limit  the  remainder  at 
any  time.  Nothing  is  more  common  than 
for  persons,  by  will,  to  confirm  estate  be- 
fore given,  or  to  limit  remainders  on  such 
estates.  Once  prove  that  the  negroes  were 
lent,  and  it  is  a  continuing  loan  till  the 
contrary  appears. 

299  *There   is  no  such    maxim  as  that 
he   who    gives    a   false     credit   shall 

suffer.  If  this  were  so,  a  person  having  a 
carriage  and  horses  with  a  driver  from  an- 
other, or  borrowing  from  a  friend  a  horse 
or  other  property  upon  occasions  of  the  most 
urgent  necessity,  might  deprive  the  owner 
of  them ;  because  the  person  hiring  or 
lending  gives  a  credit  by  giving  possession. 
It  must  often  happen  in  the  intercourse  of 
society  that  a  person  ostensibly  the  owner 
of  property  has  no  right.  Though  a  person 
in  possession  is  prima  facie  the  owner,  yet 
it  is  prima  facie  and  nothing  more. 


(b)  See  Plowd.  36B,  Stowel  v.  Ld.  Zoucb:  4  Term 
Rep.  800.  Doe  ex  dem.  Durome  v.  Jones:  1  Salk.  S41. 
note  (a)  to  the  sixth  edition,  by  Evans. 
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What  law  did  William  Fitzhug^h  violate, 
in  lendingf  these  neg^roes  to  his  son?  What 
negligfence  can  be  ascribed  to  him?  Suppose 
he  had  made  a  deed  for  them  and  kept  it  in 
his  scrutiore;  would  this  have  been  notice? 
But  it  is  said  the  deed  ought  to  have  been 
recorded.  Was  there  any  law  in  force  at 
that  time  which  required  it?  None.  How 
then  can  William  Fitzhugh  justly  be 
charged  with  neglect  for  not  doing  a  thing 
which  the  law   did    not  require    him  to  do? 

Examine  the  situation  of  the  parties,  and 
see  which  were  the  moat  to  blame.  Wil- 
liam Fitzhugh  did  what  was  common  in 
such  cases.  He  made  no  deed,  because  no 
law  required  it.  The  purchasers  on  the 
other  hand  were  apprised  of  the  state  of 
the  property  by  John  Fitzhugh,  and  might 
have  obtained  complete  information  by  in- 
quiry of  his  father.  It  was  their  duty  to 
have  done  so.  They  were  chargeable  with 
neglect,  and  not  William  Fitzhugh.  He 
was  not  a  stander-by;  for  he  knew  nothing 
of  the  sale.  But  he  might,  it  is  said,  have 
given"  notice  in  writing.  How?  Was  he 
to  have  published  in  the  news-papers? 
And,  if  he  had,  was  every  body  bound  to 
read  them?  The  act  of  1758  has  been  men- 
tioned ;  but  it  has  no  relation  to  the  sub- 
ject; because  that  act  applies  to  gifts  of 
slaves,  and  this  is  the  case  of  a  loan.  But 
John  Fitzhugh  paid  the  taxes  on  those 
negroes  I  Is  there  any  thing  more  common 
than  for  persons  in  possession  of  negroes 
to  pay  the  taxes,  who,  notwithstanding, 
have  no  right  to  them?  A  complete  an- 
300  swer  to  all  these  arguments  *is,  that 
the  sale  was  forbidden ;  and  the  cred- 
itors and   others  purchased  at  their  peril. 

As  to  those  defendants  who  have  not 
pleaded  or  relied  on  the  act  of  limitations, 
it  is  clear  that  they  cannot  take  the  benefit 
of  it.  The  act  cannot  be  given  in  evi- 
dence in  a  suit  in  Chancery ;  because  the 
complainant  would  be  deprived  of  an  oppor- 
tunity of  replying  such  matter  as  would  take 
the  case  out  of  the  statute.  And,  as  to 
John  Fitzhugh  himself,  he  could  not  plead 
it,  because  he  held  the  slaves  notoriously 
on  loan. 

Friday,  April  22.  The  Judges  delivered 
their  opinions. 

JUDGE  TaCKRR.  William  Fitzhugh  of 
Marmion  in  K.  George  county,  about  the 
jear  1772,  put  his  eldest  son  John  in  pos- 
session of  sundry  slaves,  which  he  carried 
first  to  Caroline  county,  and  afterwards  to 
Amherst.  He  some  years  after  sold  one  of 
them  to  Thomas  Anderson,  and  another 
to  Taliaferro.  About  eighteen  months 
after  his  removal  to  Amherst  several  of 
them  were  taken  and  sold  under  an  execu- 
tion. John  forbade  the  sale,  which  took 
pla:e  in  1788.  William  never  brought  suit 
in  his  life-time  for  any  of  them ;  but  by  his 
will  dated  in  March,  1789,  and  proved  in 
June,  1791,  he  bequeathed  to  his  son  John, 
"all  the  negroes  which  he  had  hitherto  lent 
him  during  his  life,  and  at  his  decease  the 
whole  of  them,  and  their  increase  to  be 
equally  divided  between  his  two  eldest  sons 
now  living  by  his  present  wife."  The  ap- 
pellants are  those  sons,  who  have  brought 
a  suit  by  their  guardian  against  the  pur- 
chasers, and  their  descendants,  for  those 
slaves  and  their  increase.     There  is  no  evi- 


dence in  the  record  that  the  slaves  were 
given  to  John  Fitzhugh  by  his  father:  on 
the  contrary  the  evidence  of  the  delivery  to- 
him,  seems  to  shew  that  it  was  intended  by 
the  father  as  a  loan,  only.  Some  of  the  de- 
fendants have  pleaded  the  act  of  limita- 
tions :  they  all  insist  that  they  are  fair 
purchasers.    The  Chancellor   was  of 

301  opinion,    **'that   the     father    having 
suffered  his  son  to  remain  so  long    in 

possession  of  the  slaves  to  his  own  use, 
ought  to  be  deemed  in  a  controversy  be- 
tween himself,  or  volunteers  under  him, 
and  creditors  of  the  son,  or  purchasers 
from  him,  to  have  given  him  the  slaves, 
unless  his  possession  had  been  under  some 
written  act,  registered  within  a  reasonable 
time,  and  in  a  proper  Court  shewn  to  have 
been  fiduciary,  or  no  more  than  usufruc- 
tuary, by  some  written  publication  in 
solemn  form  premonishing  people  with 
whom  the  son  should  deal,  that  he  was  al- 
though the  visible,  not  the  real  owner.'*. 
And  dismissed  the  bill  with  costs,  &c.  from 
which  decree  the  complainants  have  ap- 
pealed. 

The  lapse  of  time  between  the  loan  (if  in 
fact  it  were  a  loan)  of  the  slaves  by  the 
father  to  the  son,  being  nearly  or  quite 
twenty  years,  the  period  between  the  sale 
of  those  sold  by  John  Fitzhugh  and  the 
father's  death,  being  equal  to  that  which 
the  act  of  limitations  makes  a  perpetual 
bar  to  the  action  for  the  recovery  of  them 
by  the  father;  and  that  which  elapsed  be- 
tween the  taking  them  and  selling  them 
under  execution,  and  the  death  of  the 
father,  being  little  short  of  that  which  con- 
stitutes a  bar  to  such  recovery,  I  strongly  in- 
cline to  approve  of  the  Chancellor's  opinion 
and  decree,  throughout.  I  have  no  hesita- 
tion in  thinking  it  ought  to  be  affirmed  as 
to  those  defendants  who  have  pleaded  the 
act  of  limitations.  And  upon  the  prin- 
ciples of  public  policy  and  utility,  I  think 
it  ought  to  be  affirmed  as  to  the  others. 
Five  years  peaceable  possession  of  a  slave 
will  operate  as  a  bar  to  the  recovery  by  the 
former  owner,  unless  some  express  bargain 
or  agreement  be  proved,  shewing  that  the 
possession  of  the  holder,  is  in  fact  the  pos- 
session of  him  who  claims  the  absolute 
property.  If  no  such  proof  be  adduced  the 
law  construes  the  property  to  be  in  him 
who  hath  the  unqualified  possession,  for 
such  a  length  of  time.  And  as  to  the  cred- 
itors of  the  holder  who  may  have  acquired 
a  title  under  an  execution,  and  as  to  pur- 
chasers   either  at  a    public  sale  under 

302  execution,  or   from  *the   holder   him- 
self,   an   acquiescence   in  their  titles 

and  possession  thus  acquired,  seems  to  me 
to  be  a  legal  bar,  and  equally  one  in  equity. 
The  gift  to  the  grandsons  can  have  no  ref- 
erence to  any  period  antecedent  to  the 
death  of  William  Fitzhugh;  for  no  re- 
mainder in  a  slave  could  have  been  created 
by  any  verbal  gift,  made  at  the  time  of  the 
delivery  to  John  Fitzhugh,  and  none  is 
pretended  to  have  been  made  by  deed ;  and 
the  devise  in  the  will,  I  consider,  as 
merely  void  and  ineffectual,  after  such  a 
long  period  as  intervened  in  this  case.  I 
am  therefore  in  favour  of  an  affirmance  of 
the  decree. 
JUDGE  ROANE.    The   first  part  of  the 
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second  section  of  the  act  of  1785  to  prevent 
frauds  and  perjuries, (a)  in  relation  to 
conveyances,  &c.  to  defraud  creditors  and 
purcliasers,  was  taken  from  and  intended  to 
be  co-extensive  with,  the  Bngflish  statutes  of 
13  KHz.  c.  5,  and  27  KHz.  c.  4.  This  is  not 
only  evident  from  comparing^  it  with  them, 
but  has  also  been  so  decided  by  the  Su- 
preme Court  of  the  United  States,  in  the 
case  of  Hamilton  v.  Russell,  (b)  In  that 
case  the  Court,  moreover,  said,  that  those 
acts  of  Parliament  are  to  be  considered  as 
only  declaratory  of  the  principles  of  the 
common  law.  The  Court  of  King-'s  Bench 
had,  previously,  in  the  case  of  Cadogan  v. 
Kennett,  (c)  declared  that  the  principles  and 
rules  of  the  common  law,  as  now  universally 
known  and  understood,  are  so  strong 
against  fraud  in  every  shape,  that  the  com- 
mon law  would  have  attained  every  end  at- 
tained by  the  said  statutes;  and  that  these 
statutes  cannot  receive  too  liberal  a  con- 
struction, or  be  too  much  extended  in  sup- 
pression of  fraud.  It  is  added,  in  the  same 
case,  that  many  things  are  considered  as 
circumstances  of  fraud ;  that  the  statute  says 
not  a  word  about  possession;  (which  is 
also  the  case  with  the  clause  of  our  act  of 
Assembly  now  in  question;)  but  that  the 
law  says  that,  if  after  a  sale  of  goods  the 
vendor  continues  in  possession,  and  ap- 
pears as  the  visible  owner,  it  is  evidence  of 
fraud ;  because  goods  pass  by  delivery. 
303  *It  has    since  been    decided    in  Ed- 

wards V.  Harben,(d)  as  well  as  in 
the  before  mentioned  case  of  Hamilton 
V.  Russell,  (in  which  our  act  of  1785 
was  directly  brought  into  question,) 
that,  unless  possession  follows  and  ac- 
companies the  deed,  such  deed  is  adjudged 
to  be  fraudulent;  that,  in  the  case  of 
an  absolute  and  unconditional  deed,  that 
cannot  be  said  to  be  the  case  where 
possession  is  retained  by  the  vendor;  and 
the  decision  in  Cadogan  and  Kennett  is 
justified  in  the  case  of  Eklwards  v.  Harben, 
by  considering  that  the  possession  was  con- 
sistent with  and  accompanied  the  deed 
made  in  that  case  in  favour  of  the  wife. 

Both  these  authorities  also  shew  that, 
where  the  deed  is  absolute,  the  retaining 
the  possession  is  per  se  fraudulent  in  point 
of  law,  and  not  merely  an  evidence  of 
fraud. 

These  cases  go  to  shew  that  the  statutes 
in  question  are  merely  supererogatory  in 
relation  to  the  common  law ;  that  the  deci- 
sion respecting  the  separation-  of  the  pos- 
session from  the  title,  thus  adjudged  to  be 
in  itself  fraudulent,  does  not  result  from 
the  terms  of  the  statute,  but  from  the  gen- 
eral principles  of  law ;  that  the  only  cases, 
in  which  such  separation  can  stand  justi- 
fied, are  those  in  which  the  possession  is 
consistent  with,  and  called  for  by,  some 
deed  under  which  the  property  in  question 
is  limited  and  claimed ;  and  that  the  reasons 
upon  which  the  said  statutes  are  founded 
cannot  be  too  much  extended  for  the  pur- 
pose of  suppressing  fraud.  Upon  the  point 
of  possession  also,  it  will  be  seen  not  only, 
that  possession   is  every'  where    considered 

(a)  Rev.  Code,  1  vol.  p.  16. 16. 

(b)  1  Cranch.  309. 

(c)  Cowp.  484. 

(d)  2  Term  Rep.  694. 


as  the  indicium  of  property  in  relation  to 
personal  goods,  but  also  that  the  third  point 
resolved  in  Twine's  caBe(e)  is,  ''for  that 
the  donor  continued  in  possession  and  uaeth 
them*'  (the  goods  in  question)  ''as  his 
own,"  (as  in  this  case,)  ''and  by  reason 
thereof,  he  tradeth  and  trafficketh  with 
others  and  defrauds  and  deceives  them." 

The  general  principle  arising  oat  of  the 
above  decisions,  when  simplified,  is,  that 
an  unqualified  contract,  whereby  the  posses- 
sion of  goods  remains  in  one  man  and  the 
right  in  another,  is  fraudulent;  not  only 
for  the  reason  so  emphatically 
304  ^expressed,  ut  supra,  from  Twine's 
case,  but  also,  because,  as  is  above 
said,  in  the  case  of  Cadogan  v.  Kennett, 
"goods  passed  by  delivery:"  and,  in  the 
case  of  Hamilton  and  Russell  it  will  be  seen, 
that  no  difference  in  this  respect  exists 
between  slaves  and  other  goods. 

Is  not  the  above  precisely  the  definition 
of  the  case  before  us?  While  the  posses- 
sion exists  in  the  son,  does  not  the  right 
exist  in  the  father?  It  existed  in  him 
always,  because  the  testimony  does  not  shew 
that  he  lent  the  negroes  to  his  son  for  any 
given  time,  and  therefore  might  at  any 
time  have  resumed  the  property. 

While  it  is  agreed  that  so  much  of  our 
act  as  I  have  just  referred  to  was  taken 
from  the  two  English  statutes  of  Elizabeth, 
I  cannot  see  that  the  latter  part  of  the  sec- 
tion in  question  finds  any  correspondent 
provision  in  any  English  statute.  I  mean 
the  part  respecting  the  recording  of  agree- 
ments made  on  consideration  not  deemed 
valuable  in  law,  and  that  respecting  goods 
loaned. 

The  clause  respecting  goods  loaned  is  as 
follows: 

' '  And  in  like  manner,  where  any  loan  of 
goods  or  chattels  shall  be  pretended  to  have 
been  made  to  any  person,  with  whom,  or 
those  claiming  under  him,  possession  shaU 
have  remained  by  the  space  of  five  years, 
without  demand  made  and  pursued  by  due 
process  of  law  on  the  part  of  the  pretended 
lender,  or  where  any  reservation  or  limita- 
tion shall  be  pretended  to  have  been  made 
of  a  use,  or  property,  by  way  of  condition, 
reversion,  remainder,  or  otherwise,  in 
goods  and  chattels,  the  possession  where- 
of shall  have  remained  in  another  as  afore- 
said, the  same  shall  be  taken  as  to  the 
creditors  and  purchasers  of  the  persons 
aforesaid  so  remaining  in  possession,  to  be 
fraudulent  within  this  act,  and  that  the 
absolute  property  is  with  the  possession, 
unless  such  loan,  reservation  or  limitation 
of  use  or  propertv  were  declared  by  will  or 
by  deed  in  writing  proved  and  recorded  as 
aforesaid." 

On  this  clause,  which,  being  posterior 
to,  does  not  embrace,  our  case,  I  wiU  re- 
mark, that  this  provision,  or  one 
305  ^similar  in  principle,  (however  in- 
definite as  to  detail  or  modification,) 
may,  as  justly  and  naturally,  be  deemed  to 
have  resulted  from  the  general  principles  of 
law,  as  that  just  noticed  in  relation  to  the 
first  branch  of  this  section,  and  was  in- 
tended to  put  an  end  to  all  future  litigation 
depending  upon  the  point  of  possession 
only.     Considering     that     the     wide    field 
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carved  out  for  perjury  and  litigation  by 
the  indefiniteness  of  the  principle  in  rela- 
tion to  possession  would  be  productive  of 
much  public  inconvenience,  our  act  of  frauds 
has  improved  upon  that  of  England  by  ex- 
tending itself  into  this  subject  also,  and 
establishing  one  certain  standard  in  rela- 
tion to  possession  in  respect  of  loans.  In 
utility,  and  in  principle,  this  provision  is 
analogous  to  that  beneficial  one  in  the 
same  act  which  relates  to  the  sale  of  lands, 
marriage  agreements,  &c.  But  I  take  the 
law  always  to  have  been  in  this  country, 
and  in  England,  (and  which  probably  is 
not  changed  or  affected  by  the  before  cited 
passage  from  the  act  of  1785, )  that  whilst 
loans  of  personal  goods  were  permitted, 
the  borrower  keeping  himself  strictly 
within  the  pale  of  his  authority  in  relation 
thereto,  yet,  whensoever  he  should  overstep 
the  limits  of  his  character  of  borrower,  act 
as  owner  over  them,  or  sell  them,  (espe- 
cially with  the  knowledge  and  consent  of  the 
lender,)  he  should  be  taken  to  be  the 
owner,  in  reference  to  all  those  who  may 
have  been  drawn  in  by  these  acts  to  give 
him  credit;  and  that,  in  such  case,  the 
lender  is  not  to  be  permitted,  by  his  neu- 
trality and  connivance,  to  aid  in  the  per- 
petration of  a  fraud. 

In  considering  this  case,  therefore,  as  an- 
terior to  the  operation  of  our  act ;  while  I 
do  not  feel  myself  at  liberty  to  take,  in 
relation  to  loans,  as  bold  a  ground  as 
is  above  taken,  under  the  statute  of 
Elizabeth,  in  relation  to  conveyances, 
namely,  that  a  separation  simply,  of 
the  possession  from  the  right,  for  any 
portion  of  time,  shall  be  held  to  be  fraudu- 
lent, I  have  no  hesitation  to  say  that,  if  the 
borrower,  with  the  knowledge  and  con- 
sent of  the  lender,  departs  from  his  true 
character,  and,  in  the  strong  and  just  lan- 
guage in  Twine's  case,  '^useth  the 
306  goods  as  his  own,  *and,  by  reason 
thereof,  tradeth  and  tra£Bcketh  with 
others,  and  defrauds  and  deceives  them," 
the  lender  and  all  volunteers  under  him 
shall  be  bound  thereby. 

As  to  the  facts  in  the  case  before  us,  al- 
though Mrs.  Fitzhugh  and  Allison  prove 
William  Fitzhugh 's  intention  to  lend  the 
negroes  to  John  Fitzhugh  for  his  life,  there 
is  no  testimony  to  shew  that,  in  fact,  any 
contract  was  made  to  lend  them  for  any 
determined  period.  William  Fitzhugh  had 
therefore  always  the  right  of  property  in 
him ;  and  his  right  of  action  accrued,  if 
not  from  the  very  time  of  the  loan,  at  least 
from  the  time  of  the  sale  in  question.  Wil- 
liam Fitzhugh  had  not  postponed  his  right 
to  demand  these  negroes  until  after  his  son 
John's  death;  and  this,  perhaps,  (for  I 
have  not  looked  into  it,)  is  an  answer  to 
the  case  stated  on  this  point  from  Vezey. 
If  William  Fitzhugh*s  right  of  action  ac- 
crued, even  on  the  latter  event,  the  plea  of 
the  act  of  limitations  is  a  bar  in  favour  of 
those  who  have  resorted  to  it.  The  case  of 
Grey  v.  Mendez(a)  shews  that,  when  the 
five  years  have  once  commenced,  they  run 
over  all  mesne  acts,  such  as  coverture,  in- 
fancy, &c.  but  I  return  to  the  merits  of 
the  case. 


(a)  1  Str.  566. 
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It  is  indeed  proved,  by  some  of  William 
Fitzhugh's  overseers  and  members  of  his 
family,  that  these  negroes  were  only  lent ; 
and  this  was,  also,  probably  known  to  a  few 
others  to  whom  it  was  mentioned,  and,  in 
some  instances,  by  William  Fitzhugh's  de- 
sire. On  the  contrary,  several  persons 
residing  even  in  the  Countv  of  Caroline, 
where  the  transaction  first  originated,  ^(one 
of  them,  too,  an  overseer  of  John  Fitz- 
hugh,) prove  that  these  negroes  were  con- 
sidered as  John  Fitzhugh  *s  property,  that 
he  used  them  as  his  own,  gained  credit 
upon  them,  and  even  sold  one  of  them. 
This  sale  being  known,  it  was  naturally  to 
be  presumed,  from  his  near  residence,  that 
his  father  knew  and  approved  of  it,  and  it 
may  not  have  been  equally  notorious,  that 
this  sale  was  by  his  special  leave,  and 
assented  to  by  him  with  diflBculty.  The 
father,  therefore,  ought  to  be  bound  by 
the  presumption  and  consequences  arising 
out  of  this  circumstance.     Besides,  he 

307  suffered    his  son,  *without  objection, 
to  remove  them  into  a  distant  County, 

in  which  County,  as  well  as  in  Caroline, 
he  used  every  act  of  ownership  over  them, 
and  gained  credit  upon  them.  John  Fitz- 
hugh always,  both  before  and  after  the  sale 
in  1788,  spoke  of  them  as  his  own ;  and  the 
purchasers  at  the  sale  were  authorised  to 
consider  his  conduct  at  the  sale,  (which  also 
was  withdrawn  in  a  conversation  with  Craw- 
ford, who  most  probably  communicated  that 
withdrawal  to  others,)  as  a  fraudulent  at- 
tempt to  evade  the  execution.  I  must  not 
here  omit  to  remark,  that  John  Fitzhugh 
was  the  eldest  son  of  an  opulent  father; 
that  thin  provision,  admitting  the  property 
to  have  been  absolutely  given,  was,  prob- 
ably, but  a  reasonable  advancement  to 
him;  and  that,  therefore,  (and  under  the 
general  usage  in  this  respect,)  the  prop- 
erty might  naturally  and  reasonably  be 
taken  to  have  been  his  own.  On  the 
whole,  this  is  a  strong  case  for  the  pur- 
chasers. I  cannot  differ  this  claim  from 
one  made  for  the  negroes  by  the  father 
himself ;  and,  if  the  father  himself  were  be- 
fore us,  no  man  could  hesitate  to  decree 
him  to  abide  by  the  fruits  of  his  own  fraud- 
ulent conduct,  concealment,  or  connivance. 

On  these  grounds,  I  approve  of  the  Chan- 
cellor's decree.  But  I  have  formed  no  opin- 
ion (as  he  seems  to  have  done)  as  to  what 
act,  on  the  part  of  a  lender,  might  be  proper 
and  sufficient,  under  circumstances  similar 
to  the  present,  to  repel  the  consequences 
arising  from  similar  transactions.  This  is 
not  called  for  in  the  present  case,  and  is 
the  less  necessary  to  be  settled  by  the  Court 
as  a  general  regulation,  in  consequence  of 
the  provision  before  mentioned,  as  intro- 
duced into  the  act  of  1785,  in  relation  to 
loans. 

JUDGE  FLEMING.  This  appears  to  be 
a  very  plain  case.  The  reasons  given  by 
the  Chancellor  for  dismissing  the  bill  are 
too  cogent  to  be  gotten  over.  John  Fitz- 
hugh's long  uninterrupted  possession  of 
the  slaves  afforded  a  strong  presumption 
that  they  were  his  own  property,  upon  the 
strength  of  which   he  obtained  ezten- 

308  sive    credits.      The  ^knowledge    that 
he  had  received  them  from  his  father 

on  loan,  was  confined  solely  to   the    family 
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of  Fitzhufi:h;  and  the  fifreat  dlatance  to 
which  he  removed  from  his  father's  dwell- 
ing, rendered  it  next  to  a  miracle  that  the 
circumstance  could  have  been  known  to 
others.  The  dangerous  and  pernicious  con- 
sequence of  giving  countenance  to  such 
claims  as  this,  is  too  obvious  to  need  a 
comment.  I  therefore  concur  in  opinion, 
that  the  decree  dismissing  the  plaintiff's 
bill  be  affirmed. 

By  the  whole  Court,  (absent  Judge 
Lyons, )  the  decree  of  the  Superior  Court  of 
Chancery,  dismissing  the  complainant*a 
bill,  was  affirmed. 


Mantz  V.  Hendley. 

Saturday.  April  10, 1806. 

Attachments— When  lMia«d  Prior  to  Act  of  Jan.  95, 

1806.— An  original  attachment,  prior  to  the  act  of 
Jan.  25. 1806,(1)  ougrht  not  to  have  been  grranted  to 
a  creditor,  whose  claim  exceeded  20  dollars,  or 
1000  pounds  of  tobacco,  on  the  ground  that  his 
debtor  intended  to  remove  his  effects,  or  would 
elude  Che  ordinary  legal  process,  but  only  on  the 
srround  that  he  was  actually  removingr  out  of  the 
County  or  Corporation  privately,  or  absconded  or 
concealed  himself  so  that  the  ordinary  process  of 
law  could  not  be  served  upon  him. 

Same— Bond*— By  Whom  Qiven.— The  complaint  on 
which  an  attachment  is  issued,  and  the  bond  and 
security  for  its  due  prosecution,  ought  to  be  made 
and  given  by  the  creditor  himself,  and  not  by  his 
attorney  at  law. 

Same— Irreffulariy  Issued— Bffectt— An  attachment 
irregularly  issued  ought  to  be  quashed  ex  officio 
by  the  Court  to  which  it  is  returned,  though  bail 
be  not  ffiven,  nor  any  plea  filed  by  the  defendant: 
and.  in  like  manner,  the  Court  ougrht  to  quash  it, 
on  errors  in  arrest  of  judgment,  after  pleadiuffs 
and  a  verdict  for  the  plaintiff. 

Same— Plea  In  Ahatementt—Condaslon.— A  plea  in 
abatement  to  an  attachment  ou^ht  not  to  con- 
clude with  praying  judgment  if  the  plaintiff  ou^ht 
to  have  and  maintain  his  attachment  and  action, 
but  only  that  the  attachment  be  quashed. 

Plea  in  Abatement— Defective  In  Form— Demnrrer.$— 
A  ireneral  demurrer  to  a  plea  in  abatement  ouffht 
to  be  sustained,  though  the  plea  be  defective  in 
point  of  form  only. 

Same.— The  plea,  that  the  defendant  never  ob- 
sconded,  is  a  plea  in  abatement 

Appellate  Practice— Reversal   of  Judgments— A  Dis- 


(1)  See  Rev.  Code,  2  vol.  c.  70,  p.  98,  where  the  law 
is  altered. 

•Attachments— Bond.— See  monographic  noU  on 
"Statutory  Bonds*'  appended  to  Goolsby  v.  Strother, 
21  Gratt.  107. 

tSame— Irregularity  In  Proceedlnflr— Effect.— An  at- 
tachment irregularly  Issued  ought  to  be  quashed 
ex  officio  by  the  court  to  which  it  is  returned.  Manta 
V.  Hendley,  2  Hen.  rf:  M.  808.  For  this  proposition  the 
principal  case  is  cited  in  Jones  v.  Anderson,  7  Lieigh 
313,  and  noU\  Pulliam  v.  Aler,  15  Gratt.  61:  Warren 
V.  Saunders,  27  Gratt  268;  Long  v.  Ryan,  80  Gratt 
724:  Cosner  v.  Smith,  86  W.  Va.  790.  16  S.  E.  Rep.  977; 
United  States  Baking  Co.  v.  Bachman,  88  W.  Va.  88, 
18  S.  £.  Rep.  388:  Neill  v.  Rogers,  etc..  Co.,  41  W.  Va. 
61,  23  S.  E.  Rep.  707;  Reed  v.  McCloud,  38  W.  Va.  704, 
18  S.  E.  Rep.  925. 

The  principal  case  is  also  cited  in  Carthrae  v. 
Clarice,  5  Leigh  277,  278:  Olinger  v.  McChesney,  7 
Leigh  687:  Claflin  v.  Steenbock,  18  Gratt  862,  863. 
See  monogrraphic  note  on  "Attachments"  appended 
to  Lancaster  v.  Wilson,  27  Gratt  684. 

tSame-Plea  In  Abatement— See  monographic  note 
on  "Abatement.  Pleas  in"  appended  to  Warren  v. 
Saunders.  27  Gratt  250. 

Pleading- Demurrer  to  Plea  In  Abatement.- See 
monbgraphic  notion  "Demurrers"  appended  to  Com. 
V.  Jackson,  2  Va.  Cas.  501. 

fAppellate  Practice— Reversal  of  Judgment.— In 
Gray  v.  Berryman.  4  Munf .  185.  it  is  said,  there  is  no 
error  in  the  judgment  of  the  superior  court  of  law, 
so  far  as  it  reverses  that  of  the  county  court  but  It 
is  erroneous  in  not  proceeding  to  enter  such  Judg-- 
ment  as  the  county  court  ought  to  have  given,  cit- 
ing Mantz  V.  Hendley,  2  Hen.  <&  M.  SOS.  The  principal 
case  is  also  cited  in  foot-note  to  Blane  v.  Sansum,  2 
Call  496:  Gordon  v.  Justices,  1  Munf.  8;  Janey  v. 
Blake.  8  Leiffh  92. 

Same— Party  Substantially  Prevailing— Costs.— The 
party  eubstantially  jn'evailina  in  the  court  of  appeals 
is  entitled  to  costs,  althouffh,  inform  the  decision  is 


trict  Court  ought  not  In  any  case,  merely  to 
reverse  the  Judgment  of  a  County  Court  in  gen- 
eral terms:  but  should  proceed  to  render  sncli 
Judg'ment  as  the  County  Court  ought  to  have 
rendered. 

Asa  Bacon,  aa  attorney  for  Francis  Mantz, 
on   the  12th  day  of  Atisrust,  1796,  ob- 

309  tained  an  attachment  from  a  *magis- 
trate  of  l/oudoun  County  against   the 

property  of  John  Hendley,  having  made 
oath,  as  recited  in  the  attachment,  that  he 
held  in  his  hands,  for  the  purpose  of  col- 
lection, a  bond  against  the  said  Hendlej 
for  sixty  pounds,  which  had  been  assigned 
to  the  said  Mantz  by  a  certain  Nathan 
Ellis,  and  that  he  had  ''grounds  to  suspect 
and  verily  believed,  that  the  said  Hendlej 
intended  to  remove  his  effects,  and  would 
elude  the  ordinary  legal  process.*'  The 
attachment  bond  was  executed  by  Bacon 
with  a  security.  It  recited,  that  he  as  at- 
torney had  prayed  and  obtained  the  attach- 
ment; and  was  conditioned  that  Bacon  and 
his  security  should  satisfy  and  pay  to 
Hendley  all  costs  which  should  be  awarded 
to  him  in  case  the  said  Bacon  should  be  cast 
in  the  said  attachment,  and  all  damages 
which  should  be  recovered  against  the  said 
Bacon  for  suing  out  the  same. 

At  the  ensuing  Loudoun  Court,  Hendley 
gave  bail  and  obtained  a  release  of  the  at- 
tached effects.  At  the  rules  in  October, 
a  declatation  was  filed  in  the  name  of  Mantz 
as  plaintiff;  and  Hendley  took  a  special 
imparlance,  ''reserving  'all  benefit  of  ex- 
ception, as  well  to  the  attachment  as  to 
the  declaration:'*  after  which  the  cause 
was  continued  at  the  rules  until  March, 
1797,  when  the  words  "never  absconded, 
and  demurrer  joined,"  are  found  in  the 
record. 

At  June  Court,  1796,  Hendley  obtained 
leave  to  amend  his  plea.  He  thereupon 
prayed  oyer  of  the  attachment,  declaration 
and  bond,  and  filed  a  plea,  saying,  "that 
the  plaintiff  ought  not  to  have  and  main- 
tain his  action  and  attachment  against 
him,  because  he  was  not  removing  out  of 
the  County  aforesaid  privately,  nor  ab- 
sconded or  concealed  himself  so  that  the  or- 
dinary process  of  law  could  not  be  served 
on  him,  as  was  alleged  and  complained  of 
in  said  attachment;**  concluding  with 
"and  this  he  is  ready  to  verify;  wherefore 
he  prays  judgment  if  the  said  plaintiff 
ought  to  have  and  maintain  his  attachment 
and  action  aforesaid  against  the  de- 

310  fendant    for   his   debt  and  *damages 
aforesaid,**  &c.     To    the  end  of  this 

plea,  the  words  "and  payment**  are  added 
in  the  record.  The  plaintiff,  by  his  coun- 
sel, objected  to  this  plea,  that  in  this  stage 
of  the  suit,  oyer  could  not  be  craved  of  the 
attachment;  and  if  it  could,  it  ought  not  to 
be  connected  with  or  made  a  part  of  the 
said  plea.  The  Court  overruled  the  objec- 
tion ;  to  which  opinion  a  bill  of  exceptions 
was  signed  and  sealed.  The  plaintiff  then 
filed  a  general  demurrer  to  the  first  plea, 
and  replied    generally    to    the   plea  of  pay- 


affainst  him.  EUzey  v.  Lane,  S  Hen.  &  M.  5M.  citing 
^fant^  v.  Hendley,  2  Hen.  A  M.  806.  The  principal  case 
is  also  cited  in  Armistead  v.  Daufferfleld.  3  Munf.  28: 
foot-note  to  Pendleton  v.  Vandevier,  1  Wash.  381. 

See  monographic  note  on  "Appeal  and  Brror" 
appended  to  Hill  v.  Salem,  etc.,  Turnpike  Co.,  1  Robu 
263;  monofirraphic  note  on  "Oosta"  appended  to  Jones 
V.  Tatum,  19  Gratt  720. 
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ment,  and  issues  were  joiaed.  On  Rvgn- 
ment,  the  Court  sustained  the  demurrer; 
and  a  Jury  being  impanelled  to  try  the  is- 
sue on  the  plea  of  payment,  found  a  verdict 
for  the  plamtifP.  The  defendant,  by  his 
•counsel,  filed  errors  in  arrest  of  judgment; 
1st.  That  the  attachment  was  erroneous, 
because  it  was  issued  on  the  complaint  of 
the  attorney,  and  not  on  the  complaint  of 
the  plaintiff;  2dly.  That  the  condition  of  the 
attachment-bond  was  not  such  as  the  law 
requires;  and,  lastly.  That  the  attachment 
and  the  attachment-bond,  and  all  the  pro- 
ceedings, were  erroneous,  illegal  and  in- 
sufficient. At  a  subsequent  term,  the  Court 
overruled  these  objections,  and  entered 
judgment  for  the  plaintiff.  The  defendant 
appealed  to  the  District  Court  of  Dumfries, 
where  the  judgment  was  reversed,  in  gen- 
eral terms,  without  proceeding  to  enter  any 
other  judgment  in  the  room  of  that  of  the 
County  Court;  and  thereupon  Mantz  ap- 
pealed to  this  Court. 

Williams,  for  the  appellant,  observed, 
that,  after  the  defendant  had  pleaded  and 
given  bail,  no  exception  could  be  taken  to 
the  attachment  or  attachment-bond.  If  he 
thought  the  attachment  issued  irregularly, 
he  might  have  moved  the  Court  to  quash  it ; 
httt,  having  pleaded,  he  waived  such  objec- 
tions. The  law  is  the  same,  where  a  writ 
issues,  which  is  improper  upon  the  face  of 
it,  and  the  defendant  pleads  to  the  action ; 
for,  after  that,  it  is  too  late  to  crave  oyer 
of  the  writ.  At  any  rate,  the  attach- 
311  ment-bond  was  *not  part  of  the  rec- 
ord; for  oyer  of  that  bond  was  not 
prayed. 

If  the  County  Court  proceedings  were  er- 
roneous, the  District  Court  was  wrong  also ; 
because  it  merely  reversed  the  judgment  of 
the  County  Court,  but  entered  no  judgment 
at  all ;  whereas  such  judgment  should  have 
been  pronounced  by  the  District  Court  as  the 
County  Court  ought  to  have  rendered. 

Botts,  for  the  appellee,  insisted  on  the 
following  points:  Ist.  That  the  complaint 
on  which  the  attachment  was  founded  was 
not  conformable  to  the  6th  section  of  the 
act  on  that  subject; (a)  being  not  that 
Hendley  had  absconded,  but  that  he  in- 
tended to  remove  his  effects,  and  would 
-elude  the  ordinary  legal  process;  2d.  That 
the  bond  was  illegally  given  by  the  plain- 
tiff's attorney,  instead  of  the  plaintiff  him- 
self ;  3d.  That  it  was  not  too  late  to  crav^e 
oyer  after  a  special  imparlance  reserving 
all  exceptions,  and  after  an  immaterial  is- 
«ae  had  been  joined,  and  leave  granted  to 
amend  the  plea;  and  4th.  That  the  attach- 
ment and  attachment-bond,  being  the 
ground  work  of  the  proceedings,  (all  of 
which  are  summary,)  would  form  a  part  of 
the  record  without  oyer.  The  intention  of 
the  act  of  Assembly  was  to  introduce  a  new 
mode  of  proceeding,  different  from  that  in 
ase  under  the  common  law.  No  declaration 
or  pleadings  would  have  been  requisite,  if 
t»ail  had  not  been  given :  of  course,  they 
•were  not  necessary  after  bail  was  given, 
^he  declaration,  therefore,  ought  not  to 
liave  been  admitted ;  but  all  the  proceed- 
ings ought  to  have  been  founded  on  the  at- 
tachment itself. 

Williams,  in  reply.     The  attachment  law 


is  a  remedial  law,  and  ought  to  be  con- 
strued liberally.  According  to  its  fair  con- 
struction, a  declaration,  in  such  case,  is 
proper.  If  pleadings  were  not  necessary, 
why  should  bail  be  given  to  answer  the 
ultimate  judgment  of  the  Court?  If  the 
proceedings     were     intended    to    be 

312  merely    summary,    judgment   *  would 
be  entered   immediately  without  bail, 

and  by  the  Court,  without  a  Jury.  But, 
where  the  attachment  is  replevied,  it  ought 
to  go  on  as  an  ordinary  suit. 

Tuesday,  April  26.  The  Judges  delivered 
their  opinions. 

JUDGE  TUCKER.  Asa  Bacon  (as  attor- 
ney for  Mantz)  obtained  an  attachment 
against  the  effects  of  Hendley.  The  war- 
rant recites,  that  Bacon  had  made  oath, 
*'that  he  had  grounds  to  suspect,  and  verily 
did  believe,  that  Hendley  intended  to  re- 
move his  effects,"  and  **that  he  will  elude 
the  ordinary  legal  process,"  &c.  Hendley 
gave  bail,  at  the  return  of  the  attachment. 
The  cause  was  proceeded  in  at  the  rules, 
when  the  defendant  pleaded  that  he  was  not 
removing,  Ac.  to  which  there  was  a  de- 
murrer, and  judgment  for  plaintiff  there- 
upon. He  also  pleaded  payment,  which 
was  found  against  him. 

Upon  the  first  consideration  which  I  had 
of  this  cause,  I  was  prepared  to  shew  that 
the  County  Court  decided  right  upon  the 
demurrer  to  the  defendant's  plea,  in  the 
form  in  which  it  was  pleaded,  which  seemed 
to  me  to  be  materially  defective.  And  of 
that  opinion  I  am  still ;  but  think  it  unnec- 
essary to  detain  the  Court  with  my  reasons, 
because,  upon  a  more  minute  examination 
of  this  warrant  of  attachment,  it  is  so  ma- 
terially defective,  that  the  Court  ought,  ex 
officio,  to  have  quashed  it,  upon  inspection, 
without  waiting  for  a  plea  in  abatement. 
The  general  rule  is,  that  where  a  writ  is 
only  abateable,  it  must  be  abated  by  plead- 
ing in  time;  for  matters  in  and  before  the 
writ  cannot  be  taken  advantage  of  in 
error,  (b)  But  where  it  appears  to  the  Court, 
from  the  writ  itself,  that  it  ought  ta  abate, 
there  the  Court  ought,  ex  officio,  to  give 
judgment  against  the  plaintiff,  though  the 
defendant  does  not  plead  in  abatement: 
otherwise,  where  it  does  not  appear  in  the 
writ,  (c)  The  attachment  law  authorises 
that  mode  of  proceeding,  only  where  a  per- 
son makes  complaint  to  a  magistrate, 

313  that  his  ^debtor  is   removing    out   of 
the  County  or  Corporation,  privately, 

or  absconds  or  conceals  himself,  so  that  the 
ordinary  process  of  law  cannot  be  served 
upon  him.  Here  the  oath  is,  that  the  party 
hath  grounds  to  suspect  that  Hendley  ^  4n- 
tends  to  remove,  and  that  he  will  elude  the 
ordinary  legal  process."  This  was  not  a 
sufficient  reason  for  granting  the  attach- 
ment. It  ought  to  have  been  shewn  that  he 
actually  was  removing  privately,  or  actually 
did  abscond,  or  actually  did  conceal  himself ; 
either  of  which  facts  might  have  furnished 
a  sufficient  reason  for  the  attachment.  But, 
as  it  appears  upon  the  face  of  the  war- 
rant, that  neither  of  them  were  alleged  as 
a  ground  of  the  attachment,  the  County 
Court  erred  in  not  quashing   it ;  and  conse- 


<a)  Bev.  Code,  p.  11& 


0>)  1  Salk.  2.  Sbow.  Ifl0,  1  RolL  Abr.  788.  cited  in 
Bac.  Abr.  tit.  Abatement  H. 
(c)  4  Bac.  Abr.  Pleas  and  Pleadings,  F.  8. 
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quently  the  judgment  of  the  District  revers- 
ing that  of  the  County  (3onrt,  ought  to  be 
affirmed.  There  ia  error  in  not  having  en- 
tered such  judgment  as  the  County  Court 
ought  to  have  rendered :  but,  the  judgment 
being  substantially  in  favour  of  the  appel- 
lee, he  is  entitled  to  costs,  according  to 
Pendleton  «v.  Vandevier,  1  Wash.  381,  and 
Preston  v.  Harvey,  last  term. 

JUDGE  ROANE.  There  are  two  kinds 
of  causes  for  which  a  writ  (and,  a  fortiori, 
an  attachment)  may  be  abated;  the  one 
dehors  the  writ  or  attachment,  and  the 
other  intrinsic. 

The  matter  stated  in  the  plea  demurred 
to  in  the  present  case,  is  of  the  former 
kind.  It  is  a  ground  of  opposition,  which, 
if  proved  or  admitted,  would  go  to  abate 
any  attachment  whatever :  whereas  a  matter 
intrinsic  relates  to  the  particular  writ  or 
attachment  which  is  in  question.  The  plea 
in  question  in  this  case  is  substantially  a 
plea  in  abatement,  though,  in  point  of 
form,  it  approaches  very  nearly  to  a  plea  in 
bar.  A  plea  in  abatement  is  one  *' which 
shews  cause  to  the  Court  why  the  defendant 
should  not  be  impleaded,  or,  if  impleaded, 
not  in  the  manner  and  form  he  now  is. "(a) 
This  definition  determines   the   present   to 

be  substantially  a  plea  in  abatement 
314      for  the  defendant,  *for  the  reason  he 

alleges,  namely,  **that  he  ^as  not 
removing,"  &c.  demands  judgment  whether 
the  plaintiff  ought  to  maintain  ^*his  attach- 
ment and  action  against  him."  It  does 
not  object  to  the  action  of  the  plaintiff  gen- 
erally, but  to  this  particular  action  by  at- 
tachment. In  point  of  form,  however,  the 
plea  is  defective,  in  not  having  a  proper 
conclusion.  It  ought  to  have  demanded, 
that  the  attachment  be  quashed.  This  de- 
fect would  clearly  be  fatal,  on  a  special  de- 
murrer ;  but,  taken  as  a  plea  in  abatement, 
the  same  effect  is  supposed  to  result  from  a 
general  demurrer.  I  infer  this  from  a  pas- 
sage in  1  Crompton,  174,  where  it  is  said 
that  the  statutes  of  27  Kliz.  and  4  and  5 
Anne,  (substantially  agreeing  with  our  act 
on  this  subject  respecting  demurrers,  (b)  so 
far  as  they  require  judgments  to  be  given 
^'according  as  the  right  shall  appear,  ex- 
tend only  to  such  demurrers  as  go  to  the 
action,  and  not  to  demurrers  to  pleas  in 
abatement."  The  author  cites  no  adjudged 
cases  in  support  of  this  position ;  but  the 
doctrine  seems  congenial  with  that  strictness 
with  which  dilatory  pleas  are  generally 
considered.  This  plea  in  abatement,  there- 
fore, though  substantially  sufficient,  yet  not 
being  so  in  point  of  form,  the  judgment  of 
the  Court,  so  far  as  it  goes  to  sustain  the 
demurrer  and  overrule  the  plea,  was  cor- 
rect. 

The  regular  course  in  such  case  would 
have  been  to  award  a  respondeas  ouster ; 
but,  where  there  is  a  matter  of  abatement 
intrinsic  in  the  writ,  it  is  said,  that  the 
Court  will  themselves  take  notice  of  it.  (c) 
This  position  seems  justified  by  many  deci- 
sions in  this  Court,  in  which  it  has  been 
held,  that  if  the  declaration  be  radically 
defective  in  point  of  law,  the  Court  ought 
not    to    give   judgment    upon   it,    notwith- 


(a)  1  Bac.  Abr.  1. 

(b)  See  Rev.  Code.  vol.  1,  c.  76,  sect.  27,  p.  112. 

(c)  1  Bac.  Abr.  Gwil.  edit.  29. 


Standing  the  objection  has  not  been  taken; 
and  I  will  ask,  cui  bono,  shall  the  Court 
order  further  proceedings  in  a  case,  in 
which  it  sees  manifestly  that  final  judg- 
ment for  the  plaintiff  can  never  be  given? 
This  doctrine  will,  no  doubt,  at  least  equally 
apply  in  the  case  of  the  summary  proceed- 
ing by  attachment. 

315  *My  opinion,   therefore,  is  that  the 
County  Court   ought,    on   account  of 

the  eminent  and  intrinsic  defects  existing  in 
this  attachment  and  verdict,  (some  of 
which  have  been  mentioned,)  to  have 
abated  the  attachment  after  the  judgment 
upon  the  demurrer,  at  least,  if  not  at  an 
earlier  period ;  and  that  the  judgment  of 
the  District  Court  not  having  done  this, 
but  on  the  contrary  having  merely  reversed 
a  general  judgment  for  the  plaintiff,  ought 
also  to  be  reversed  and  corrected  in  tfai& 
particular. 

JUDGE  FLEMING.  In  giving  my  opin- 
ion in  this  case,  I  must  take  the  liberty  of 
premising,  that  the  law,  commonly  called 
the  attachment  law,  which  was  formerly 
contained  in  the  act  establishing  County 
Courts,  and  now,  with  small  variation, 
makes  a  part  of  the  act  of  1792,  entitled,  ^' An 
act  directing  the  method  of  proceeding  in 
Courts  of  Equity,  against  absent  debtors,  or 
other  absent  defendants,  and  for  settling  the 
proceedings  against  absconding  debtors,*' 
though  sound  in  principle,  and  salutary  in 
its  operation,  when  duly  and  properly  ad- 
ministered, has  been,  within  the  course  of 
my  experience  and  observation,  oftener 
perverted,  and  more  abused,  than  any  law 
in  our  whole  statutory  code ;  and,  instead 
of  promoting  justice,  is  often  made  the 
engine  of  injustice  and  oppression. 

The  mode  of  proceeding  against  a  certain 
class  of  debtors,  by  original  attachment, 
being  a  summary  procedure  unknown  to  the 
common  law,  the  strict  letter  of  the  statute 
ought,  I  conceive,  to  be  adhered  to  in  all 
cases  whatever. 

In  the  6th  section  of  the  act  last  above 
mentioned,  it  is  enacted,  that  if  any  per- 
son shall  make  complaint  to  a  justice  of 
the  peace,  that  his  debtor  is  removing  out 
of  the  County,  or  privately  conceals  him- 
self, so  that  the  ordinary  process  of  law 
cannot  be  served  upon  him,  such  justice 
shall  grant  an  attachment  against  the 
estate  of  such  debtor,  or  so  much  thereof  as 
s^all  be  sufficient  to  satisfy  the  debt  and 
costs  of  such  complainant,  Ac. 

316  *The  attachment  before   us  recites, 
that  Asa  Bacon   maketh  oath,  that  he 

having  a  bond  of  Hendley,  assigned  to 
Mantz,  in  his  hands  to  collect,  has  grounds 
to'  suspect,  and  verily  believes,  that  the 
said  Hendley  intends  to  remove  his  effects^ 
and  will  elude  the  ordinary  legal  process, 
Ac. 

The  variance  between  the  words  of  the 
law,  and  the  ground  on  which  the  attach- 
ment is  stated  to  have  been  awarded,  goes 
to  the  substance  as  well  as  to  the  form  of 
the  complaints:  and  therefore,  it  was  the 
duty  of  the  Court  ex  officio,  to  have 
quashed  the  attachment. 

In  the  case  of  Hughson  v.  Webb,  Cro.  Eliz. 
121,  debt  was  brought  against  the  defend- 
ant as  administratrix,  upon  a  [simple]  con- 
tract of  the  intestate ;  the  defendant  pleads 
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fnllj  administered,  which  was  found  agfainst 
her.  It  was  moved  in  arrest  of  judgment, 
that  debt  upon  a  [simple]  contract  lieth 
not  against  an  administrator.  (1)  And  it 
was  resolved  bj  all  the  justices,  that  the 
plaintiff  shall  not  have  judgment:  for 
although  the  defendant,  by  her  plea,  ad- 
mitted that  the  action  lay  against  her,  yet, 
when  the  matter  at  the  beginning  is  not 
sufficient  to  charge  her,  the  Court,  ex 
oflBcio,  ought  to  abate  the  writ,  without  ex- 
ception of  the  party,  and  the  defendant's 
plea  taketh  not  away  the  authority  of  the 
r.ourt,  but  they  may  abate  the  writ  at  any 
time. 

If  this  be  the  law,  then,  in  commc  n  cases, 
how  much  more  forcibly  is  the  reason  in 
this  summary  proceedfng,  where  the 
greatest  strictness  is  required,  and  ought 
to  be  observed. 

In  my  apprehension,  indeed,  let  the  sit- 
nation  and  circumstances  of  the  debtor, 
Hendley,  have  been  what  they  might.  Bacon 
could  not  have  legally  obtained  an  attach- 
ment on  behalf  of  Mants  without  a  special, 
or  general  power  of  attorney,  comprehend- 
ing the  case;  and  he  appears 
317  *to  have  been  a  mere  collector,  with- 
out any  particular  powers,  either  gen- 
eral or  special. 

The  attachment  bond,  executed  by  Bacon 
and  Binns,  is  bv  no  means  such  a  one  as 
the  law  requires;  which  is,  that  the  justice, 
before  granting  such  attachment,  shall  take 
bond  and  security  of  the  party  for  whom 
the  same  shall  be  issued,  in  double  the  sum 
to  be  attached,  payable  to  the  defendant, 
for  satisfying  all  costs  which  shall  be 
awarded  to  the  defendant,  in  case  the  (lain- 
tiif  suing  out  the  attachment  shall  be 
cast  in  his  suit,  and  also  all  damages,  &c. 
And  every  attachment  issued  without  such 
bond  taken,  or  where  no  bond  shall  be  re- 
turned, is  hereby  declared  illegal  and  void, 
and  shall  be  dismissed. 

The  condition  of  the  bond,  in  this  case, 
is  not  agreeable  to  the  requisition  of  the 
law.  It  is  executed  by  Bacon,  when  the 
attachment  issued  for  Mantz,  at  the  instance 
of  Bacon,  (who  styles  himself  his  agent,  it 
is  true, )  but  that  does  not  alter  the  case. 
The  condition  farther  states,  that  he, 
Bacon,  shall  satisfy  and  pay  all  costs  which 
shall  be  awarded  to  the  said  John,  in  case 
the  said  Bacon  shall  be  cast  in  said  attach- 
ment, Ac.  when  he  is  no  party  to  the  suit, 
as  appears  through  the  whole  record ;  there 
being  only  two  parties,  to  wit,  Mantz, 
plaintiff,  and  Hendley,  defendant. 

On  these  grounds,  I  am  of  opinion,  with- 
out critically  examining  the  pleadings,  that 
the  attachment,  being  improvidently 
awarded,  contrary  to  law,  (which  no  after 
proceedings  could  sanction,)  ought  to  be 
quashea;  but  without  prejudice  to  the  right 
of  Mantz,  to  recover  his  debt  by  any  legal 
means  he  may  think  proper  to  pursue. 

The  opinion  of  the  Court  was,  '*that  the 
warrant  of  attachment,  which  was  granted 
in  this  case,  is  so  defective  upon  the  face 
thereof,  that  the  County  Court   to  which  it 

(I)  See  9  Co.  Rep.  p.  86—90,  Plnchon's  case,  where 
it  was  decided  tliat  althoug-h  debt  on  a  simple  con- 
tract would  not  lie  against  an  executor  because 
tlie  testator  micrht  have  wasred  his  law.  yet  assump- 
sit would  lie.— Note  in  Original  Edition. 


was  returned  ought  to   have   quashed    the 
same    upon   inspection,  without  permitting 
any  farther  proceedings   to   be    had    there- 
upon ;  and  therefore  that   there  is  no 
318      error  in   the  *judgment   of    the    said 
District    Court,    reversing    the  judg- 
ment of  the  said  County  Court,  with  costs : 
Therefore,  it  is  considered,  that   the   same 
be    so  far  affirmed,  and   that  the  appellee, 
being    the   party   substantially  prevailing, 
recover  against  the  appellant  his  costs,  &c. 
But  this  Court  is  farther  of  opinion,    that 
the  said  District  Court  erred  in  not  entering 
such    judgment    upon  that    reversal  as  the 
said  County  Court  ought  to  have  rendered. 
And  this  Court  proceeding   to    render  such 
judgment  as  the  said  District  Court  ought 
to  have  rendered,  it   is   farther  considered, 
that    the    said    warrant    of   attachment  be 
quashed,  and  all  the  proceedings  in  the  said 
County  Court  subsequent  thereto  set  aside, 
and  that  the  appellee    go   thereof  without 
day.»'  

Kinney  v.  Beverley. 
April.  1808. 
Forfeiture  of  Land— Non-Payment  of  Taxes— Statutory 
Reqnlrenents.*— Lands  were  not  liable  to  forfel- 


*Sale  of  Lend— Nonpayment  of  Taxee— Statutory 
Requirement— The  power  to  sell  land  for  nonpay- 
ment of  taxes  is  not  a  common-law  power  but 
arises  entirely  from  statute,  and  therefore  exists 
only  wben  the  conditions  prescribed  by  the  statute 
are  fulfilled.  All  acts  prescribed  by  the  statute 
must  be  performed  in  the  place,  manner,  form  and 
time  therein  named.  Every  provision  In  which  the 
owner  can  possibly  have  an  interest  must  be  strictly 
obeyed,  else  the  tax-title  will  be  void.  Boon  v.  Sim- 
mons. 88  Va.  250.  13  S.  E.  Rep.  489. 

The  principal  case  is  cited  in  this  connection  in 
Yancey  V.  Hopkins.  1  Munf.  428;  Martin  v.  Snowden. 
18  GratL  138. 

In  other  words,  where  a  statute  authorizes  land 
to  be  sold  for  the  nonpayment  of  taxes,  but  re- 
quires that  certain  preliminary  steps  shall  be  taken, 
such  requirements  must  be  strictly  complied  with 
in  order  that  the  purchaser  may  acquire  a  valid 
title;  and  the  burden  is  on  the  purchaser  to  show 
that  all  the  steps,  which  the  law  requires,  have 
been  regularly  token.  Bond  v.  Pettit,  89  Va.  474.  18 
S.  E.  Rep.  M6;  Buchanan  v.  Reynolds,  4  W.  Va.  881; 
Flanagan  v.  Grimmet,  10  Gratt  421 ;  Jones  v.  Dils, 
18  W.  Va.  769:  Christy  v.  Minor,  4  Munf.  431 :  Nalle  v. 
Fenwick,  4  Rand.  586;  Allen  v.  Smith,  1  Leifirh  231; 
Wilsons  V.  Bell,  7  Leisrh  22. 

The  principal  case  is  cited  with  approval  in  Nalle 
V.  Fenwick.  4  Rand.  598;  Yancey  v.  Hopkins,  1  Munf. 
482;  Hunter  v.  Fairfax,  1  Munf.  281. 

Thus,  a  party  claiming  title  under  a  deed  from 
the  collector  of  the  United  Stotes  for  land  sold  for 
the  direct  tax,  must  show  that  every  thinsr  was 
done  which  the  law  required  to  be  done  before 
making-  the  sale.    Jesse  v.  Preston.  5  Gratt.  120. 

Same— Same— Ustlnflr  of  Land. -If  land  Is  listed  by 
the  commissioners  in  a  wrong-  name,  and  sold  in 
that  name  for  the  nonpayment  of  taxes,  the  sale 
will  not  affect  the  title  of  the  true  owner.  Yancey 
V.  Hopkins.  1  Munf.  419. 

Same— Same— Return  of  List  of  Delinquent  Land.— So 
also,  if  the  clerk  of  the  county  court  omits  to  note 
in  his  office  the  day  on  which  the  sheriff  returns  to 
his  office  the  list  of  lands  sold  for  delinquent  taxes, 
such  omission  will  render  any  deed  made  to  the 
purchaser  of  land  so  sold  and  returned  Invalid. 
Simpson  V.  Edmiston.  28  VV.  Va-  676. 

Same— Same— Sale  by  Deputy  Sheriff.— Where  land 
is  sold  by  a  deputy  sheriff  for  his  principal  for  non- 
payment of  taxes,  and  a  conveyance  made  by  the 
deputy,  it  is  indispensably  necessary  to  prove  that 
the  one  is  sheriff  and  the  other  deputy.  Rockbold 
V.  Barnes,  3  Rand.  473. 

Same— Same- Same— Recitals  In  Deeds.— But  the 
lang-uag-e  of  the  statute,  requiring  the  deed  to  the 
purchaser  to  recite  the  circumstances  of  the  sale, 
does  not  mean  all  the  steps  to  be  taken  by  the 
various  officers  which  preceded  the  sale:  but  the 
circumstonces  attending  the  sale  Itself,  that  is  to 
say,  that  the  sale  was  made  at  the  time  and  place 
prescribed  for  the  sale  of  delinquent  lands:  If  less 
than  the  whole  lot  was  sold  how  much  was  sold; 
who  was  the  purchaser  and  the  amount  of  the  pur- 
chase money.    Flanagan  v.  Grimmet,  10  Gratt.  421. 
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ture(l)  for  non-payment  of  taxes,  under  the  act  of 
December  27,  1790,  unless  they  had  been  assessed 
and  listed  by  the  commissioners  of  the  revenue, 
returned  to  the  auditor  of  public  accompts  by  the 
sheriff  or  collector,  and  advertised  by  the  treas- 
urer, as  directed  by  the  4th  section  of  the  same 
act,  incorporated  into  the  84th  section  of  the  act  of 
December  18, 1792. 
Venire  Facias  De  Novo— When  Not  Granted.— A  venire 
facias  de  novo  oasrht  not  to  be  firranted.  (at  a  term 
subsequent  to  that,  at  which  a  special  verdict  was 
rendered,)  on  the  ground  of  an  affidavit  of  a  wit- 
ness, who  had  been  examined  before  the  Jury, 
statinsr  that  they  had  not  found  certain  facts  con- 
formably to  the  testimony  which  he  rave,  or  that 
their  verdict  was  in  other  respects  contrary  to 
evidence. 


Same— Same— Same— Sane— Weiflrht  as    Evidence.— 

Unless  the  statute  so  provides,  the  recitals  in  a  tax- 
deed  are  not  even  prima  facie  evidence  of  the  reg- 
ularity of  his  proceedinflTS.  but  these  facts  mast  be 
proved  by  evidence  aliunde.  Allen  v.  Smith,  1  Leiffh 
231;  Nalle  v.  Fenwick.  4  Rand.  586;  Flanagan  v. 
Grlmmet,  lOGratt  426. 

But  the  lesrislature  has  the  constitutional  power  to 
change  the  common-law  rule  of  evidence  and  to 
declare  that  the  tax-deed  Itself  shall  be  received  in 
all  the  courts  as  prima  facie  evidence  that  certain 
or  all  the  prerequisites  of  the  law  have  been  com- 
plied with,  and  thus  shift  the  burden  of  proof  from 
the  purchaser  to  the  owner,  but  such  an  enactment 
will  be  construed  strictly  by  the  courts  and  its 
operation  confined  strictly  within  the  bounds  pre- 
scribed by  the  statute.  Dequasle  v.  Harris,  16  W. 
Va.  34.5.    See  Flanagan  v.  Grlmmet,  10  Gratt  426. 

Confirmation  off  Sale.— Judicial  confirmation  of  the 
sale,  when  required  by  law,  is  essential  to  a  valid 
tax-title,  but  no  confirmation  can  aid  a  void  title. 
Boon  V.  Simmons,  88  Va.  250,  IS  S.  E.  Rep.  439. 

5ame— Same— Remedies  of  Owner.— Where  land  is 
listed  by  the  commissioners  in  a  wrong  name,  and 
sold  in  that  name  for  the  nonpayment  of  taxes,  the 
proper  resort  of  the  rightful  owner  for  relief  is  to  a 
court  of  equity,  by  which  the  deed  may  be  can- 
celled, and  a  release  or  reconveyance  of  the  land 
decreed.    Yancev  v.  Hopkins.  1  Munf.  419. 

Same— Same— Due  Process  of  Law.— That  statutes 
forfeiting  land  for  the  failure  of  the  owner  to  enter 
it  for  taxation,  are  not  unconstitutional  as  depriv- 
ing him  of  his  property  without  due  process  of  law, 
see  the  principal  case  cited  with  approval  In  State 
V.  Sponaugle.  45  W.  Va.  425.  82  S.  E.  Rep.  287. 

See  foot-note  to  Ushers  v.  Pride,  15  Gratt  190,  and 
Virginia  Ctoal  Co.  v.  Thomas.  97  Va.  527,  34  S.  E.  Rep. 
486. 

(l)  By  an  act  passed  the  27th  of  December,  1790, 
(Sessions  acts  of  1790.  c.  5,  sect  I,  p.  5,  and  Rev.  Code, 
V.  2.  Appendix  No.  ix,  p.  106,)  all  laws  directing 
lands  to  be  sold  for  the  payment  of  taxes  were 
repealed:— by  the  5th  section  of  the  same  act  it  was 
declared,  that  in  case  the  tax  on  any  tract  of  land 
should  not  be  paid  for  the  space  of  three  years,  the 
right  to  such  land  should  be  forfeited  and  vested  in 
the  Commonwealth:  and  any  person  might  acquire 
title  thereto  in  the  same  manner  as  for  waste  and 
unappropriated  lands  on  the  eastern  waters,  (see 
Sessions  acts  of  1785,  c.  42.  p.  82.  and  Rev.  Code,  vol.  2, 
Appendix  No.  x,  p.  146.)  This  section,  as  well  as  the 
2d,  3d.  and  4th,  were  Incorporated  in  the  revisal  of 
1792.  (Rev.  Code,  vol.  1,  c  83.  sect  34,  35,  p.  183,  184,) 
with  this  difference;  that  Instead  of  acquiring  titles 
to  lands  thus  forfeited.  In  the  same  manner  as  for 
lands  on  the  eastern  waters,  that  is.  by  paying  at 
the  rate  of  251.  per  hundred  acres,  they  were  to  be 
acquired  In  the  manner  prescribed  by  the  general 
law,  establishing. the  land-office,  which  acquired  the 
payment  of  one  dollar  per  acre  for  forfeited  lands. 
By  an  act  of  1794,  (c.  21,  sect  3.  p.  15,  of  Sessions  acts; 
and  Rev.  Code,  vol.  2,  Appendix  No.  ix,  p.  125,)  there 
was  a  legislative  exposition  of  the  84th  section  of  the 
act  In  the  revisal  of  1792,  (which  Indeed  contained 
the  matter  of  the  2d,  3d.  and  4th  sections  of  the  act 
of  1790.  above  referred  to,)  by  which  It  was  declared 
that  no  lands  shall  be  deemed  to  have  been  forfeited 
nor  shall  they  be  forfeited  for  the  non-payment  of 
taxes,  unless  the  returns  and  notices  prescribed  by 
the  said  34th  section  shall  have  been,  or  shall  be 
made  and  given.  By  an  act  of  1795.  (Rev.  Code,  vol. 
1,  c  187.  sect  9,  p.  845,)  Instead  of  a  consideration  of 
one  dollar  an  acre  to  be  paid  for  lands  forfeited  for 
the  non-payment  of  taxes,  as  prescribed  by  the  5th 
sect  of  the  act  of  1792,  (Rev.  Code,  vol.  1,  c.  86,  p.  142,) 
a  person  might  obtain  a  warrant  for  locating  them 
by  paying  the  price  at  which  they  stand  charged  on 
the  commissioners*  books.  By  an  act  of  1802,  (Rev. 
Code,  vol.  2,  c.  20,  p.  28,)  It  Is  declared,  that  when  the 
taxes  on  any  tract  or  survey  of  land  shall  have 
remained  unpaid  for  the  space  of  two  years,  such 
land  shall  be  forfeited  to  the  Commonwealth,  and 
title  thereto  may  be  acquired  as  for   waste  and 


Same— New  Trial- Difference  between.t— Note  several 
diversities  between  a  venire  facias  de  novo  and  a 
new  trial. 

BJectmentt— Objection  to  Title  Deeds.— In  ejectment 
the  Jury  having  found  20  years  possession  in  ilie 

f Plaintiff,  an  objection  to  one  of  his  title  deeds  that 
t  was  not  indented,  and  expressed  no  considera- 
tion, is  not  sufficient  to  prevent  a  Judgment  in  hi& 
favour. 

This  was  an  action  of  ejectment  brought 
by  Beverley,  in  the  District  Court  of  Staun- 
ton, for  certain  lots  in  the  town  of  Staun- 
ton in  the  county  of  Augusta ;  in  which 
there  was  a  special  verdict  finding  the  fol- 
lowing facts: 

319  *1.  A  patent  to   William    Beverley, 
John    Randolph,    and    others,    dated 

September   6th,    1736,    for   118,491  acres  of 
land,  comprehending  the  lots  in  question. 

2.  A  deed-poll  from  John  Randolph  and 
others,  patentees  as  aforesaid,  dated  Sep- 
tember 16th,  1736,  whereby  they  released  to 
William  Beverley,  and  his  heirs  forever,  all 
their  right,  title,  and  claim,  which  thej 
then  had,  or  by  any  means  might  have  in 
the    before    mentioned    tract  of    land;    in 

which  deed  no  consideration  whatso- 

320  ever   is  mentioned;  *but   it  was   re- 
corded in  the  General  Court  the  15th 

of  October,  1736. 

3.  That  the  original  patentees  were  seised 
and  possessed  as  the  law  directs;  and  that 
William  Beverley  was  also  seised  and  pos- 
sessed as  the  law  directs;  and  being  so 
seised,  died  in  1756,  having  first  made  his 
will,  Ac. 

4.  That  Robert  Beverley  in  the  will  men- 
tioned, and  who  was  the  lessor  of  the  plain- 
tiff, was  the  only  son  and  heir  at  law  of 
William  Beverley ;  and  that  on  the  death  of 
his  father,  he  was  seised  and  possessed 
of  the  lands  in  the  declaration  mentioned 
as  the  law  directs. 

5.  That  the  lessor  of  the  plaintiff,  before 
the  year  1782,  appointed  Thomas  Lewis  his 
agent  to  superintend  the  estate  in  the  lands 
called  Beverley  Manor ;  (the  first  mentioned 
tract  of  land;)  that  the  commissioner  of 
the  taxes  in  1782  called  upon  Lewis  to  re- 
turn an  account  of  the  lands  and  lots  in 
Augusta  county,  to  which  the  lessor  of  the 
plaintiff  had  title,  in  order  that  they  might 
be  assessed  and  taxed,  and  that  the  said 
agent  refused  to  return  the  lots  in  the  dec- 
laration mentioned. 

6.  That  no  taxes  ever  were  paid  for  the 
lands  and  lots  in  the  declaration  mentioned 
since  the  year  1780. 

7.  That  Jacob  Kinney,  pursuant  to  an  act 


unappropriated  land,  (that  is.  by  paying  the  con- 
sideration of  two  dollars  per  hundred  acres.  Rev. 
Code,  vol.  1,  c.  88,  sect  6,  p.  142,)  and  not  as  for  for- 
feited land.  But  this  act  never  went  Into  opera- 
tion; for,  before  the  expiration  of  the  time  whea 
entries  could  lawfully  be  made  under  it.  another 
act  passed,  suspending  its  operation  till  the  first  day 
of  March.  1807,  (see  Rev.  (3ode.  voL  2.  c.  79.  p.  lOft.) 
and,  finally,  at  the  session  of  1806,  (Rev.  Code.  vol.  2. 
c.  109.  p.  186.)  anotheractpasseddeclarlnir  that  lands 
thus  forfeited  should  not  be  liable  to  location,  but 
miffht  be  redeemed  by  the  former  owner  at  any 
time  within  three  years  after  the  forfeiture  sball 
have  accrued,  by  paying  the  taxes  thereon,  and  » 
per  cent  per  annum  Interest,  If  redeemed  within 
the  first  year:  60  per  cent  if  within  the  second:  and 
100  per  cent  if  within  the  third.— Note  In  Original 
Edition. 

tVenIre  PacUu  De  Novo-New  Trial— Difference  be- 
tween.—The  principal  case  is  cited  in  Williams  v. 
Ewart,  29  W.  Va.  668. 2  S.  E.  Rep.  886. 

tSee  monoflrraphic  note  on  "Ejectment"  appended 
to  Tapscott  V.  Cobbs,  11  Gratt  172. 
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of  Assembly  in  such  case  made  and  pro- 
vided, did,  on  the  19th  day  of  June,  1794, 
make  three  locations  on  the  said  lands  and 
lots;  each  of  which  commenced  in  these 
words;  **June  19th,  1794.  Located  for 
Jacob  Kinney  by  virtue  of  part  of  a  land- 
office  treasury  warrant,  No.  17,  dated  June 
11th,  1794,  issued  to  Archibald  Stuart,  under 
ihe  5th  section  of  the  5th  chapter  of  the 
acts  of  1790,  and  the  land  law  of  the  17th  of 
December,  1792,  which  warrant  is  assigfned 
to  the  said  Kinney,*'  &c. 

8.  That  grants  regularly  and  duly  issued 
to  the  said  Jacob  Kinney  for  the  lands  and 
lots  in  the  declaration  mentioned ;  and  that 
he    was  seised  and  possessed  thereof  as  the 

in«w  directs 
321  *9.    That    the    lots   are  within    the 

limits  of  the  town  of  Staunton. 

10.  That  the  commissioner  or  commis- 
sioners of  the  land  tax  in  the  County  of 
Aug'usta  did  not  value  the  said  lands. 

11.  That  no  account  was  ever  returned  of 
them  by  the  said  commissioner  or  commis- 
sioners to  the  proper  officer  for  collecting 
taxes  for  the  County  aforesaid. 

12.  That  other  lands  of  the  lessor  of  the 
plaintiff  in  the  County  of  Augusta  were  re- 
turned by  the  commissioners  of  the  said 
County  for  taxation,  and  that  the  taxes 
thereon  had  been  duly  paid  by  Archibald 
Stuart  from  the  year  1789  to  the  present 
time,  and  that  it  was  known  to  the  collectors 
of  the  taxes,  from  time  to  time,  that  Stuart 
did  and  would  pay  the  taxes  of  the  lessor  of 
the  plaintiff. 

This  special  verdict  was  found  April  3d, 
1798;  and  the  cause  was  continued  on  the 
docket  until  April  10th,  1802,  above  four 
years; — when  the  Court  gave  judgment  for 
the  plaintiff.  A  bill  of  exceptions  was  then 
offered  to  the  opinion  of  the  Court,  founded 
upon  two  affidavits  made  the  same  day ; 
stating  that,  on  the  '* trial  of  the  cause," 
(that  is,  as  it  must  be  understood,  on  the 
argument  of  the  special  verdict,)  the  de- 
fendant moved  the  Court  to  set  aside  the 
special  verdict,  and  award  a  venire  facias 
de  novo;  alleging  that  the  fact  respecting 
the  said  Beverley's  agent*s  failing  to  re- 
turn his  lands  in  Augusta  County  to  the 
commissioner,  was  not  found  agreeably  to 
the  evidence  before  the  Jury  when  the  spe- 
cial verdict  was  rendered,  as  would  appear 
by  the  affidavits  of  Joseph  Bell,  and  of  the 
said  Kinney  himself;  as  also  for  the  addi- 
tional reasons  stated  in  the  last  mentioned 
affidavit.  The  substance  of  the  said  affi- 
davits need  not  be  more  fully  stated,  as  they 
seem  not  to  have  influenced  the  decision  of 
this  Court,  to  which  Kinney  appealed. 

The  preliminary  question  in  this  case  (for 
which  see  1  H.  and  M.  p.  531, )  having  been 
settled,  the  cause  was  argued  on  the  merits, 
at  great  length,  by  the  Attorney-Gen- 
322  eral  and  *^Randolph  for  the  appellant, 
and  Wickbam  for  the  appellee,  at  No- 
vember term,  1807 ;  and  afterwards  at  March 
term,  1808,  by  the  same  counsel  for  the  ap- 
pellant, and  by  Williams  for  the  appellee. 

On  behalf  of  the  appellant  it  was  con- 
tended, 1.  That  a  venire  facias  de  novo 
ought  to  be  awarded,  because  the  facts 
stated  in  the  special  verdict  were  not  such 
as  were  given  in  evidence,  according  to  the 
affidavit  of  Joseph  Bell.     The  Jury  omitted 


the  important  fact  that  Beverley  was  a 
non-resident  of  the  County  in  which  the 
lands  lie.  It  was  important  to  shew  this, 
in  order  to  account  for  the  application  to 
his  agent ;  and  to  shew  that  that  applica- 
tion was  sufficient  to  charge  him,  for  that 
fact  not  appearing  in  the  verdict,  it  might 
be  argued  that  application  shouid  have  been 
made  to  Beverley  in  person.  Another  rea- 
son for  a  venire  de  novo  was  that  the  Jury 
had  not  expressly  found  that  Kinney's  war- 
rant issued  on  payment  of  the  consideration 
of  one  dollar  per  acre,  required  by  law. 
This  indeed  might  be  presumed  from  their 
finding  that  he  made  his  locations  pursu- 
ant to  the  act  of  Assembly ;  but,  if  this 
was  not  sufficiently  explicit,  there  ought  to 
be  a  venire  de  novo. 

2.  That  Kinney  had  legally  acquired  title 
to  the  land  which  had  been  forfeited  for 
non-payment  of  taxes.  By  the  35th  sect,  of 
the  act  of  December  13th,  1792,  (a)  which 
section  was  nearly  a  transcript  of  the  5th 
sect,  of  the  act  of  1790,  c.  5.(b)  The  fail- 
ure to  pay  the  tax  for  the  space  of  three 
years  was  a  sufficient  cause  of  forfeiture, 
and  any  person  might  acquire  a  title  to  the 
land  so  forfeited  in  the  manner  prescribed 
by  the  law  establishing  the  land-office.  The 
circumstance  that  the  lands  were  not  listed 
made  no  difference;  for  Beverley's  agent 
refused  to  list  them ;  and  to  exempt  them 
from  forfeiture  would  be  to  permit  a  man  to 
avail  himself  of  his  own  wrong.  Besides, 
there  is  no  exception  in  the  law  in  favour 
of  lands  not  listed.  Indeed,  the  act  of  De- 
cember 19th,  1794,  sect.  3,(c)  declares  that 
no  lands  shall  be  deemed  to  have  been  for- 
feited for  non-payment  of  taxes,  unless  the 
returns  and  notices  required  by  law  have 
been  made  and  given ;  but  this  is  only 
323  a  legislative  ^exposition  of  the  mean- 
ing of  the  act  of  1790.  The  Legisla- 
ture cannot  pass  a  declaratory  act  to 
explain  an  act  of  Assembly,  so  as  to  have  a 
retrospective  operation ;  for  it  is  the  prov- 
ince of  the  Judiciary  only  to  expound  the 
laws.  The  act  of  1790  had  been  in  force 
three  years  and  a  half  before  Kinney's  lo- 
cations, which  were  made  in  June,  1794. 
The  act  of  December,  1794,  could  not  take 
away  his  vested  right. 

Although  the  act  of  December  13th,  1792, 
was  suspended  in  its  operation  until  the 
1st  of  October,  1793,  (d)  yet  that  of  1790,  of 
which  it  was  a  transcript,  continued  in 
force ;  for  the  doctrine  is  settled  in  the  case 
of  Harrison  v.  Allen,  (e)  that  a  subsequent 
law  repeating  a  former  law  is  to  be  consid- 
ered as  a  continued  stream  of  legislation, 
and  that,  such  subsequent  law  being  sus- 
pended, the  former  continues  in  force. 

Under  the  words  of  the  act  of  1790,  no  ju- 
dicial process  is  necessary  to  vest  the  for- 
feiture. If  such  process  had  been  intended, 
the  Legislature  would  have  specified  it :  but 
the  law  is  express  that  the  land  is  forfeited, 
and  liable  to  location  as  other  vacant  lands 
which  certainly  may  be  located  without  any 
judicial  inquiry.     The  act  of  1785,  c.  83,  (f) 


(a)  Rev.  Code.  vol.  1.  c.  83,  sect  86,  p.  184. 

(b)  Rev.  Code,  vol.  2,  Appendix  No.  Ix,  p.  107. 

(c)  See  Sessions  Acts,  17M,  c.  21,  Rev.  Code,  voL  2, 
Appendix  No.  fx,  p.  125. 

Sd)  See  Rev.  Code,  vol.  1,  p.  203.  c.  150,  sect  1. 
e)  8  Call,  289. 
f)  See  Rev.  Code,  vol.  1,  c.  15,  p.  18. 
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which  18  copied  from  magna  charta,  and 
declarea  that  no  freeman  shall  be  deprived 
of  hia  freehold,  '*bat  by  lawful  judgment 
of  his  peers,  or  by  the  laws  of  the  land,*' 
could  not  preclude  the  Legislature  from 
passing  an  act  having  the  effect  now  con- 
tended for ;  that  act  being  no  part  of  the 
constitution  or  bill  of  rights,  and  not  more 
obligatory  than  any  other  act  of  Assembly : 
and  even  according  to  that  act,  a  freehold 
may  be  taken  away  by  the  *'law8  of  the 
land."  Coke,  in  his  readings  on  magna 
charta,(a)  says,  that  these  words  signify 
"process  or  due  course  of  law:"  but,  surely 
an  act  of  Assembly  legally  passed  may  have 
the  same  effect.  Where  a  man  fails  to  pay 
his  taxes,  his  personal  estate,  it  is  admitted 
on  all  hands,  is  liable  to  be  taken  and  sold 
without  process.  Why  not  also  his  land, 
where  the  law  says  so?  If  the  proceedings 
are  irregular,  he  may  bring  a  suit  to  recover 
it,  and  have  all  the  benefit  of  a  trial 
324  by  *Jury.  Actions  to  try  the  validity 
of  sheriff's  sales  are  frequent.  Under 
the  act  of  1781,  (b)  and  that  of  1787,  c. 
42,  (c)  the  practice  always  was  to  sell  lands 
for  non-payment  of  taxes  without  the  in- 
terposition of  a  judicial  inquiry :  the  sheriff 
was  the  sole  judge,  at  the  time,  whether  the 
land  was  liable  to  be  sold  or  not;  but  if  he 
acted  improper,  suit  might  afterwards  be 
brought.  No  passage  in  our  constitution 
applies  to  this  subject ;  neither  is  its  spirit 
opposed  to  the  Legislature's  dispensing 
with  Jury-trials  in  certain  cases:  for  it  does 
not  establish  that  mode  of  trial  universally, 
but  only  says  that,  ^  4n  controversies  re- 
specting property,  and  in  suits  between  man 
and  man,  the  ancient  trial  by  Jury  is  pref- 
erable to  any  other,  and  ought  to  be  held 
sacred." 

3.  That  no  estate  passed  by  the  release 
from  Randolph  and  others  to  William  Bev- 
erley, the  deed  being  not  indented  as  re- 
quired by  the  act  of  1710,  c.  13,  sect.  1, 
which  was  repeated  in  the  Revisal  of  1733, 
p.  257,  and  in  that  of  1748,  c.  1,  sect.  l,(d) 
and  no  consideration  being  mentioned. 
This  case  is  not  like  that  of  Currie  v.  Don- 
ald ;(e)  for  there  the  deed  began  **This  in- 
denture," &c.  It  may  be  said  that  no  good 
reason  can  be  given  for  requiring  indent- 
ing ;  but  still  it  is  law.  The  want  of  con- 
sideration is  an  objection  equally  strong ; 
for  neither  a  feoffment  nor  a  release  enures 
otherwise  than  to  the  use  of  the  feoffer  or 
releasor,  unless  it  be  made  on  sufiBcient 
consideration. 

On  the  part  of  the  appellee,  in  opposition 
to  the  1st  point,  it  was  said  that  a  venire 
de  novo  is  one  thing,  and  a  new  trial  an- 
other; that  the  former  is  granted  only 
where  there  is  some  defect  in  the  proceed- 
ings, or  some  omission  in  the  finding  of 
the  Jury  which  renders  it  impossible  for 
the  Court  to  render  judgment ;  but  a  new 
trial  is  gt-anted  where  the  verdict  is  con- 
trary to  evidence.  Let  it  be  admitted  that 
Kinney,  in  this  case,  intended  to  move  for 
a  new  trial,  it  is  a  question  worthy  of  con- 
sideration whether  a  motion  for  a  new  trial 


(a)  2  Inst.  p.  50. 

(b)  Cb.  Revisal,  p.  153. 

(c)  Rev.  Code,  vol.  2,  Appendix  No.  ix,  p.  95. 

(d)  See  ed.  of  1699,  p.  142. 

(e)  2  Wash.  B8. 


can  be  made  at  a  subsequent  term,  it  bein? 
very    inconvenient  to   allow    such    a 

325  practice.      If   the  ^motion,    however, 
had  been  regularly  made,    the    Court 

ought  not  to  have  granted  it,  unless  from 
the  whole  evidence,  it  would  have  been 
necessary  to  the  justice  of  the  case.  The 
sincrle  affidavit  of  Bell  could  not  enable  the 
succeeding  Court  to  judge  of  this ;  and  in 
fact,  all  that  was  actuallv  proved  by  that 
affidavit  was  found  by  the  Jury. 

In  opposition  to  the  2d  point,  it  was  con- 
tended that  the  lands  were  not  liable  to  for- 
feiture for  non-payment  of  taxes  unless 
regularly  listed,  the  taxes  demanded  by  the 
officer,  and  payment  refused.  It  should 
have  appeared  that  the  directions  of  the  4tb 
sect,  of  the  act  of  1790,  before  referred  to,  (f) 
which  required  a  list  of  the  insolvents  with 
the  amount  of  the  tax  due  from  them  re- 
spectively to  be  furnished  by  the  Clerk  of 
the  Court  to  the  collector  of  the  tax,  Ac. 
had  been  complied  with. 

The  law  is  that  the  forfeiture  shall  take 
place,  in  case  the  tax  be  not  paid.  What 
tax?  Surely  that  which  has  been  duly  as- 
sessed and  imposed.  But  when  the  lands 
have  not  been  listed,  no  tax  has  been  as- 
sessed and  imposed  upon  them.  Let  it  be 
supposed  that  a  descent  was  cast  on  a  per- 
son not  knowing  it,  or  that  a  person  should 
own  so  much  land,  as  not  to  know  his  lands 
to  be  forfeited  when  no  demand  of  the  tax 
was  made.  Such  a  case  might  easily  hap- 
pen, and  the  owner  of  the  land  might  not 
know  to  whom  or  what  he  was  to  pay.  It 
could  not  be  the  intention  of  the  law  that, 
under  such  circumstances,  he  should  lose 
his  land.  Besides,  the  owner  was  not  re- 
quired by  the  law  at  that  time  to  return  a 
list  of  his  lands,  but  onlv  of  his  personal 
property,  (g)  It  was  the  duty  of  the  as- 
sessors to  have  gone  on  the  land  and  valued 
it.(h) 

The  title,  too,  of  the  act  of  1790,  is  ''an 
act  to  amend  the  act  entitled  an  act  to  rem- 
edy abuses  in  the  manner  of  selling  lands 
for  the  payment  of  public  taxes."  This 
shews  that  the  Legislature  had  in  contem- 
plation only  lands  which  were  liable  to  be 
sold  for  taxes,  which  lands  not  listed  were 
not.  But  in  any  event,  to  subject  the  land 
to  forfeiture,  the  tax  should  have  become 
due  after  the  act  of  1790  went  into  eflPect, 
and  have  continued  unpaid  three  years. 
Now,  that  act  commenced  in  force  in 

326  January,  1791 ;  the  tax  of  *1791  became 
due    the   31st  of  December,  1791,  and 

was  not  payable  into  the  treasury  until  the 
1st  of  October,  1792.  Three  years'  taxes 
were  therefore  not  due  and  unpaid  before 
October,  1794.  Yet  Kinney  made  his  loca- 
tions in  June,  1794;  several  months  too 
soon.  Besides,  the  5th  section  of  the  land- 
office  law(i)  provides  that  no  warrant  shall 
issue  for  forfeited  lands  unless  the  person 
applying  for  the  same  shall  pay  in  consid- 
eration thereof  at  the  rate  of  one  hundred 
dollars    for   every   hundred  acres.     Kinney 


(f)  Rev.  Code.  vol.  2,  Appendix  No.  Ix,  p.  107. 

(gr)  See  Cb.  Revisal.  p.  59.  60. 152, 178.  and  the  act  of 
January  31st,  1804,  Rev.  Code,  vol.  8,  p.  68.  69.  bv 
which  for  the  first  time  the  owners  of  lands  were 
required  to  list  them. 

(h)  See  the  act  for  equalizinsr  the  land  tax,  Ch. 
Revisal,  p.  177,  and  Rev.  Code,  vol.  1,  p.  437. 

(1)  Rev.  Code,  vol.  1,  c.  86,  p.  142. 
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ougfht  to  shew  (what  does  not  appear  in  the 
special  verdict)  that  he  complied  with  this 
law.  It  is  not  sufficient  for  him  to  shew  a 
patent.  He  mnst  shew  that  all  his  previous 
proceedings  were  regular.  If  his  had  been 
an  original  patent,  this  would  not  have  been 
necessary;  but  when  he  claims  on  the 
ground  of  a  forfeiture  against  another  pre- 
existing patent,  the  case  is  otherwise. 

The  act  of  1790  could  not  vest  the  for- 
feiture without  an  inquest  of  office.  There 
should  have  been  at  least  an  inquest  of  in- 
struction to  shew  that  the  Commonwealth 
had  the  right.  Before  the  revolution  there 
were  two  offices,  one  of  entitling,  the  other 
of  instruction,  without  one  of  which  the 
Commonwealth  could  obtain  no  title  to  lands 
which  had  once  been  patented.  The  Leg- 
islature could  not  have  intended  a  forfeiture 
without  office  found,  because  the  party 
might  have  applied  at  the  Auditor's  office 
and  paid  the  taxes  if  they  had  been  listed ; 
and,  if  not  listed,  might  have  inquired  of 
the  proi>er  officer  whether  he  had  any  land- 
tax  against  him,  and  been  told  there  was 
none. 

lu  answer  to  the  third  point,  it  was  urged 
that  the  objections  to  the  deed  of  release 
were  of  no  consequence,  since  the  Jury  had 
found  more  than  twenty  years'  possession 
in  William  and  Robert  Beverley,  which,  of 
itself,  is  sufficient  to  maintain  an  eject- 
ment. 

Curia  advisare  vult. 
327         *Monday,    April    25.     The    Judges 
delivered  their  opinions. 

JUDGB  TUCKER  having  stated  the  case, 
as  above,  proceeded  as  follows.  As  to  the 
first  point  made  by  the  counsel  for  the  ap 
pellant,  they  endeavoured  to  confound  a 
venire  de  novo,  and  a  motion  for  a  new 
trial;  but  they  are  very  different  things: 
they  agree,  indeed,  in  some  things,  but 
differ  in  many.  They  agree  in  this— that  a 
venire  de  novo  must  be  awarded  in  both 
cases,  and  that  the  Court  may,  or  may  not, 
grant  either  of  them.  But  they  differ,  first 
in  this  that,  a  venire  facias  de  novo  is  the 
ancient  proceeding  of  the  common  law ;  a 
new  trial  is  only  a  new  invention,  intro- 
duced on  account  of  the  severity  of  the 
judgment  in  attaint,  to  avoid  which  it  was 
thought  better  to  proceed  in  a  milder  way ; 
and  so  new  trials  were  introduced.  They 
likewise  differ  in  this  respect,  that  new 
trials  are  generally  granted  where  a  gen- 
eral verdict  is  found;  a  venire  facias  de 
novo  upon  a  special  verdict.  But  the  most 
material  difference  between  them  is  this ; 
that  a  venire  facias  de  novo,  must  be 
granted  upon  matter  apparent  upon  the  rec- 
ord; but  a  new  trial  may  be  granted  upon 
things  out  of  it,  if  the  record  be  ever  so 
right ;  if  the  verdict  appear  to  be  contrary 
to  the  evidence  given  at  the  trial;  or  if  it 
appear  that  the  Judge  has  given  wrobg  di- 
rections. In  either  of  these  cases,  a  new 
trial  will  be  granted :  but  it  is  otherwise  as 
to  a  venire  facias  de  novo,  which  can  only  be 
granted  in  one  or  the  other  of  these  cases. 
1st.  If  it  appear,  upon  the  face  of  the  ver- 
dict, that  the  verdict  is  so  imperfect,  that 
no  judgment  can  be  given  upon  it.  2d. 
Where  it  appears  that  the  Jury  ought  to 
have    found     other     facts     differently,  (a) 


(a)  1  Wilson.  56,  56. 


Now,  in  this  case,  the  motion  for  a  venire 
facias  de  novo  was  not  founded  upon  matter 
apparent  upon  the  record,  but  upon  matter 
suggested  by  the  affidavits  presented  to  the 
Court  four  years  after  the  trial.  The  de- 
fendant must  have  had  a  great  reliance  on 
his  own  memory,  to  impeach  the  verdict, 
at  that  distance  of  time,  on  the  ground 
328  that  it  did  not  state  a  ^particular 
fact,  as  it  was  proved  by  a  particular 
witness,  and  that  witness  must  also  have 
had  great  confidence  in  his  own  accuracy 
and  recollection,  at  the  time  of  delivering 
his  testimony,  to  have  been  positive  that 
he  related  every  circumstance  respecting 
an  ancient  transaction,  which  he  might, 
after  such  a  lapse  of  time,  be  called  upon 
again  to  state.  If,  then,  the  motion  was 
intended  as  a  motion  for  a  new  trial,  I  think 
the  Court  decided  right  in  refusing  to  grant 
it.  If,  indeed,  upon  examining  this  verdict, 
it  should  appear  to  be  so  imperfect  as  that 
no  judgment  can  be  pronounced  upon  it, 
there  must  be  a  venire  facias  de  novo. 
But,  if  enough  appears  upon  the  face  of  it, 
either  to  shew  that  the  plaintiff  hath  no 
right  to  recover,  or  that  the  defendant  hath 
no  title  to  retain  his  possession,  the  neglect 
of  the  parties  to  produce  evidence  of  other 
facts,  however  important,  or  of  the  Jury  to 
find  those  facts,  will  afford  no  reason  for  a 
venire  facias  de  novo.  I  shall  therefore 
proceed  to  examine  the  second  point. 

2.  Were  those  lands  liable  to  be  located 
by  the  defendant,  and  a  patent  obtained  for 
them,  upon  the  facts  found  by  this  verdict? 

This  is  a  question  of  such  general  im- 
portance to  the  whole  community,  that  it 
cannot  receive  a  more  deliberate  and  full 
discussion  than  it  is  entitled  to.  In  as 
much  as  the  whole  landed  property  in  the 
Commonwealth  may  be  subjected  to  for- 
feiture by  the  mere  neglect  of  ministerial 
officers  employed  in  ascertaining  and  col- 
lecting the  Commonwealth's  taxes,  unless 
this  Court  shall  make  such  an  interpreta- 
tion of  the  laws  as  may  obviate  the  danger. 

I  shall  briefly  remark  that,  under  the  first 
acts  which  passed  for  establishing  a  perma- 
nent revenue,  (b)  in  case  payment  of  the 
taxes  were  not  made  on  or  before  the  first 
day  of  June  annually,  the  sheriff  was  au- 
thorised to  distrain  the  lands  or  slaves, 
goods  or  chattels,  which  might  be  found 
upon  the  lands,  and  in  the  possession  of 
the  person  indebted  or  failing,  notwith- 
standing such  lands,  slaves,  goods  or  chat- 
tels, should  be  comprised  in  any 
329  deed  of  ^mortgage:  and,  if  the  owner 
should  not  pay  the  taxes  within  five 
days,  the  sheriff  might  sell  the  same,  ^^or 
so  much  thereof,"  as  would  be  sufficient  to 
discharge  the  taxes  for  ready  money :  but, 
if  the  same  should  not  sell,  in  the  opinion 
of  the  sheriff,  for  tl|ree-fourths  of  the  value, 
then  it  should  be  sold  on  one  month's 
credit,  giving  six  days  notice  of  the  time 
and  place  of  sale,  by  advertising  the  same 
at  the  church,  or  other  public  places  in  the 
parish ;  with  a  proviso,  that,  where  the 
sheriff  should  sei7.e  any  lands,  he  should 
sell  the  smallest  number  of  acres  that  the 
lowest  bidder  would  pay  the  taxes  for :  and 
the  proprietor,  or  his  agent  might  appoint 
what  part  of  the  tract  should  be  sold ;  and. 


(b)  L.  V.  1781,  c.  40,  and  Oct  1783,  c.  8. 
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in  case  of  failure  on  his  part,  the  sheriff 
was  to  sell  that  part  which,  in  his  opinion, 
could  do  least  injury  or  prejudice  to  the 
tract ;  and,  where  other  sufficient  distress 
could  be  had,  no  distress  should  be  made  of 
the  lands.  And,  in  case  of  unreasonable 
seizures,  the  party  was  entitled  to  his  ac- 
tion, and  to  full  costs,  in  case  of  recover- 
ing any  damages.  A  subsequent  act  (a) 
entitled  ^'An  act  to  remedy  abuses  in  the 
manner  of  selling  lands  for  payment  of 
public  taxes,'*  declares  that  such  sales  shall 
be  made  on  the  premises,  and  any  sale 
made  otherwise  shall  be  void ;  that  no  sale 
of  lands  shall  be  made  if  other  sufficient 
property  can  be  found  in  the  County ;  that, 
before  any  sale  shall  take  place,  notice 
thereof  shall  be  given,  at  least  eight  weeks, 
in  the  Gazette  of  the  public  printer,  and  be 
advertised  at  the  Court-house  of  the  County 
on  the  first  day  of  two  several  Courts,  and 
proclamation  made  at  the  door  of  the  Court- 
house between  12  o'clock,  and  4,  of  those 
days ;  that  the  sale  be  conducted  by  the  high 
sheriff  in  person ;  and  that  he  shall  give 
notice  to  the  commissioner  of  the  land-tax, 
at  least  thirty  days  before  the  sale,  to  at- 
tend the  same ;  and,  if  the  lands  should  not 
yield  one  half  the  value  thereof ,  (regard  be- 
ing had  to  the  estimate  thereof  in  the 
equalizer's  books, )  the  commissioner  was 
directed  to  bid  for  them  on  behalf  of  the  pub- 
lic,   with   a   power   of   redemption    to   the 

proprietor.  And  all  sales,  where  the 
330      sheriff,  or  any  deputy  ^sheriff ,  or  any 

person  in  trust  for  them,  or  either  of 
them,  should  be  the  last  bidder,  should  be 
considered  as  held  in  trust  for  the  payment 
of  the  taxes,  and  might  be  redeemed  by  the 
proprietor  by  payment  of  the  taxes,  charges 
of  sale,  and  interest  at  the  rate  of  six  per 
cent,  and  ten  per  cent,  damages.  Then 
came  the  act  of  1790,  c.  5,  by  which  so  much 
of  every  act  as  directs  the  sale  of  any  lands 
for  the  tax  thereon  was  repealed,  and  the 
sheriffs  who  had  failed  in  compelling  their 
collections  were  directed  to  conform  to  the 
regulations  prescribed  by  that  act.  Before 
noticing  its  provisions,  it  may  be  proper 
to  state  some  other  directions  contained  in 
antecedent  acts. 

By  the  act  for  equalizing  the  land-tax (b) 
and  that  for  amending  the  acts  for  estab- 
lishing a  permanent  revenue,  (c)  commis- 
sioners were  to  be  appointed  in  every 
County,  whose  duty  it  was  to  value  all  the 
several  lands  in  their  respective  Counties, 
and  to  make  a  list  thereof  in  a  book,  in 
which  the  names  of  the  owners,  the  number 
of  lots,  (if  in  a  town,)  and  the  yearly  value 
thereof,  the  quantity  of  other  lands,  the 
value  thereof  per  acre,  and  the  amount  of 
the  tax  thereon,  were  to  be  inserted — and 
all  alienations,  or  alterations,  from  time  to 
time  noticed  therein.  Each  commissioner 
was  to  retain  one  of  these  lists  in  his  own 
possession,  so  long  as  he  should  continue 
in  office :  and  was  to  furnish  the  sheriff 
with  a  copy  thereof,  on  or  before  the  last 
day  of  May,  annually ;  by  which  the  sheriff 
should  proceed  to  collect  from  every  person, 
therein  named,  the  sum  charged  in  the  said 
book,   and    no  more.     So  that  the  commis- 


(a)  1787.  c.  42. 

(b)  Oct.  1782,  c.  19. 

(c)  1786,0.6. 


sioner's  book  certified  by  the  clerk  ol  the 
county,  according  to  the  directions  of  the 
act,  was  to  be  the  guide  of  the  sheriff  in 
collecting  the  taxes:  and,  without  it,  no 
collection  could  be  made;  which  circum- 
stance is  recognized  by  the  I^egislatnre  in 
the  Sessions  Acts  of  1792,  c.  27,  (d)  in  which 
it  is  recited,  that  *^  whereas  no  commissioners 
had  been  appointed  in  several  Counties,  and 
from  the  neglect  of  commissioners  in  re- 
turning a  list  of  the  taxable  property  in 
several  other  Counties,  by  reason  whereof 
no  collections  of  the  public  taxes  have  been 
or    could  be    made,'*  &c.     The  act  of 

331  1786,  *c.    6,    made   it  the  duty  of  the 
commissioners,  also,    to    furnish    the 

Clerk  of  the  County,  and  the  Solicitor  or 
Auditor  with  copies  of  the  same  book  of 
the  land-tax ;  to  be  subject  at  all  times  to 
the  inspection  of  all  persons.  And  that 
deposited  in  the  Auditor's  office  was  to  be 
admitted  as  evidence  in  the  General  Court, 
for  the  amount  of  the  taxes  charged  to  the 
sheriff. 

Such  being  the  preliminary  steps  required 
by  law,  the  act  of  1790,  c.  5,  substituted  the 
following  provisions  in  lieu  of  those  for 
which  the  sale  of  lands  for  payment  of 
taxes  had  been  formerly  authorised: 

1.  That  each  sheriff  shall,  at  the  time  he 
returns  a  list  of  other  insolvents,  return 
also  a  list  of  the  lands  within  his  County, 
or  corporation,  where  he  cannot  find  effects 
within  the  same,  belonging  to  the  owner  or 
tenant,  sufficient  to  satisfy  and  pay  the  tax. 
And,  if  the  Court  shall  be  satisfied  of  the 
truth  thereof,  they  shall  admit  the  sheriff 
to  make  oath  thereto,  and  direct  the  same 
to  be  certified  to  the  Auditor  of  public  ac- 
counts, together  with  the  names  of  the 
owners  of  each  tract,  and  the  place  of  their 
abode,  where  the  Court  can  obtain  such  in- 
formation. 

2.  The  Auditor  shall  credit  the  same  in 
account  for  the  land-tax  with  the  sheriff— 
and,  where  it  shall  appear  to  the  Auditor, 
from  the  certificates  of  the  County  Courts, 
or  from  any  other  information,  that  any 
person  chargeable  with  the  land-tax  resides, 
or  hath  slaves,  or  personal  property,  in  some 
other  County,  he  shall  certify  the  amount 
of  his  land-tax  to  the  sheriff  of  the  County 
where  he  resides,  or  hath  slaves,  or  other 
property,  and  debit  such  sheriff  with  the 
amount,  who  may  make  distress  for  the 
same,  and  shall  be  accountable  therefor,  as 
for  other  taxes  of  his  County. 

3.  A  list  of  these  insolvents,  with  the 
amount  of  their  taxes,  respectively,  shall 
be  furnished  by  the  clerk  of  the  Court  to 
the  collector  of  the  tax  for  the  succeeding 
year,      and     he    shall    also      transmit     a 

copy    thereof    to    the   Auditor,    who 

332  *shall  debit  the   collector   therewith; 
and  he  shall  distrain  and  account  for 

the  same,  as  for  other  taxes. 

4.  In  case  the  said  taxes  cannot  be  col- 
lected the  succeeding  year,  the  like  return 
upon  oath,  shall  be  made,  as  before  pre- 
scribed; *^and,  thereupon,  the  treasurer 
shall  cause  to  be  inserted  in  the  Virginia 
Gazette,  for  three  weeks  successively,  the 
names  of  such  delinquents,  with  the  quan- 
tity of  land,  the  situation   thereof,  and  the 


(d)  See  Rev.   Code,  vol.  1,   p.  4M.  Appendix,  c  6. 
sect  8. 
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Then  follows  this  im- 


tazes  due  thereon, 
portant  clause: 

5.  That  in  case  the  tax  on  any  tract  of 
land  shall  not  be  paid  for  the  space  of  three 
years,  the  right  to  such  lands  shall  be  lost, 
forfeited,  and  vested  in  the  Common- 
wealth :  and  it  shall  be  lawful  for  any  per- 
son to  acquire  a  title  to  any  lands  so 
forfeited,  in  the  manner  prescribed  for 
acquiring  titles  to  waste  and  unappropri- 
ated lands  on  the  eastern  waters,  by  an  act 
entitled,  **An  act  to  dispose  of  the  waste 
and  unappropriated  lands  in  the  Common- 
wealth of  Virginia,  on  the  eastern 
waters, (a)  with  a  saving  in  favour  of  the 
rights  of  infants,  femes-covert,  and  persons 
non  compos  mentis,  who  are  allowed  three 
years  to  save  the  same  from  forfeiture,  af- 
ter such  disability  is  removed."  This  act 
hath  been  consolidated,  with  that  which 
respects  the  duty  of  the  commissioners  of 
the  land-tax,  and  the  powers  and  duties  of 
the  sheriffs  and  collectors,  in  the  general 
law  of  1792,  Rev.  Co.  c.  83.  (b) 

I  shall  consider  this  clause  of  the  act  first ; 
and  my  iirst  inquiry,  respecting  its  opera- 
tion and  construction,  will  be,  when,  and  in 
what  manner,  lands,  upon  which  taxes  have 
not  been  paid  for  the  space  of  three  years, 
shall  be  lost  by  the  owner,  and  vested  in 
the  Commonwealth. 

By  the  20th  article  of  the  Constitution  of 
Virginia,  all  escheats,  penalties  and  for- 
feitures, heretofore  going  to  the  king,  shall 
go  to  the  Commonwealth,  save  only  such 
as  the  legislature  may  abolish,  or  other- 
wise provide  for. 

At  the  period  of  the  revolution,  the  crown 
was  entitled  to  a  quit-rent  of  two  shillings 
for  every  hundred  acres  of  land  granted  by. 
it,  which  was  reserved  by  the  express 
333  *terms  of  the  patent;  and,  if  this 
quit-rent  was  not  paid,  for  thtee 
years  together,  the  act  of  Assembly  de- 
clared, that  the  patentee  should  not  only 
lose  the  land,  but  also  all  benefit  of  the 
rights  upon  which  he  obtained  his  patent. 
But  no  patent  could  be  granted  by  reason 
of  such  forfeiture,  until  judgment  and  cer- 
tificate thereof  obtained  from  the  General 
Court,  in  the  manner  prescribed  by  the 
act.(c)  These  quit-rents  were  abolished  by 
the  act  of  May,  1779,  c.  13,  so  that  there  no 
longer  remains  any  cause  of  forfeiture  of 
lands  in  Virginia,  by  reason  of  any  condi- 
tion in  the  patent  or  grant  thereof.  And, 
by  a  subsequent  act,  (d)  forfeitures  of  lands, 
for  treason  and  other  oiiences,  were  wholly 
abolished.  So  that  no  forfeiture  of  lands 
in  this  Commonwealth  can  take  place,  but 
in  consequence  of  the  positive  provisions 
contained  in  some  public  statute;  except  in 
the  case  of  aliens  purchasing  lands  therein. 

I  have  always  considered  that,  from  the 
period  of  our  revolution,  the  Commonwealth 
succeeded  to  the  political  character  of  the 
king,  in  all  cases  whatsoever;  and  that  its 
rights,  privileges,  and  remedies,  were  to 
be,  in  general,  ascertained  by  the  standard 
of  the  common  law,  as  it  respected  the  po- 
litical character  of  the  king,  where  the  same 
were  not  controuled,  or  enlarged,  by  the  ex- 


(c) 


,  ,  Sesiilons  Acts,  1786.  c.  42. 

Jb>  Vide  Tucker's  Black,  288,  note  18. 

(c)  L.  V.  1748.  C  1.  8.  2»,  30. 

(d)  Edit  of  1794,  c.  74,  s.  81. 


press  terms  of  the  constitution,  or  the  clear 
and  definite  provisions  of  some  statute  of 
the  Commonwealth.  On  this  ground  I  have 
held,  that  the  Commonwealth  (like  the  king 
in  his  political  character)  could  neither 
take,  nor  errant  any  thing  but  by  matter 
of  record,  (e)  The  reason  given  by  the  lat- 
ter is,  ^^that  it  is  part  of  the  liberties  of 
England,  and  greatly  for  the  safety  of  the 
subject,  that  the  king  may  not  enter  or 
seize  any  man's  possessions,  upon  bare 
surmises,  without  the  intervention  of  a 
Jury.'*  This  reason  is  equally  applicable 
to  our  government  as  to  a  monarchy ;  or 
rather,  in  a  government  founded  upon  the 
principles  of  liberty,  the  reason  is  stronger 
than  in  any  other.  There  is  one  exception, 
however,  to  this  rule  in  England ;  it  being 
particularly   enacted,    by  the  statute 

334  of  33  H.  VIII.  c.  20,  that,  *in  case  of 
attainder    for   high  treason,  the  king 

shall  have  the  forfeiture,  instantly,  without 
any  inquest  of  office.  The  period  when  this 
statute  was  made  was  under  a  blood-thirsty 
tyrant,  whose  Parliaments  were  but  abject 
registers  of  his  arbitrary  edicts.  Never- 
theless, in  the  construction  of  this  very 
statute,  it  hath  been  held,  that  if  one  be 
attainted  of  high  treason,  all  his  lands, 
by  virtue  of  that  statute,  are  presently  in 
the  king,  that  is,  the  estate  in  the  lands  is 
in  the  king,  without  office  found:  but,  it 
doth  not  appear  to  the  Court  of  Exchequer 
of  what  lands  the  person  attainted  was 
seised,  at  the  time  of  his  attainder,  or  af- 
ter ;  and,  therefore,  there  goes  a  commission 
from  the  Exchequer,  under  the  seal  of  that 
Court,  to  make  such  inquiry ;  and  this  is 
called  an  office  of  instruction ;  and  this  is  a 
sufficient  record  to  instruct  the  king  of  the 
certainty  of  the  land,  by  which  it  may  be 
put  in  charge,  (f)  And,  before  that  stat- 
ute, it  was  held,  that,  if  a  man  was  at> 
tainted  of  high  treason  by  act  of  parliament, 
and  it  was  thereby  enacted,  that  he  should 
forfeit  all  his  lands,  yet  that  that  was  not 
sufficient  to  vest  any  freehold  in  deed  or  in 
law,  in  the  king,  until  an  office  found ;  for 
the  words  ** shall  forfeit"  were  only  suffi- 
cient to  vest  a  right,  or  title  in  the  king,  (g) 
And  the  same  doctrine  is  recognized  by  the 
unanimous  opinion  of  the  Court,  3  Co.  10, 
Dowtie's  case.  And,  in  both  these  cases, 
the  authority  of  Brqoke,  tit.  Office,  17,  was 
relied  on,  to  this  effect.  Where  a  man  is 
attainted  by  Parliament,  and  thereby 
it  is  ordained,  *^that  all  his  lands  shall  be 
forfeited,  and  it  is  not  said,  they  shall  be 
in  the  king  without  office,  there  they  shall 
not  be  in  the  seisin  of  the  king,  to  grant 
over,  without  office,  for  it  does  not  appear 
of  record,  what  lands  they  are."  So,  in 
the  present  case,  although  the  taxes  be  not 
paid  on  certain  lands,  the  property  of  A. 
in  the  County  of  B.  for  the  space  of  three 
years,  whereby  the  right  to  those  lands  is 
forfeited  to  the  Commonwealth,  yet,  until 
an  office  be  found,  or  some  other  legal  pro- 
ceeding had,  (if  any  such  can  be  pointed 
out,)  to    shew    the    certainty  of    the 

335  land,  the  seisin  ^thereof  is  not  in  the 
Commonwealth    to    grant    over;  and, 

without    such     seisin,    any    grant    thereof 


(e)  Plowd.  213,  484;  Fincb,  82:  8  Bl.  Com.  250. 

(f)  5  Co.  52.  Pace's  case. 

(fir)  Plowd.  486,  Nicbol's  case. 
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vrould  be  void  by  the  common  law ;  for  the 
Commonwealth  having  but  a  right,  and  not 
a  seisin,  cannot  make  a  grant  of  lands,  as 
was  adjudged  in  Dowtie's  case,  3  Co.  10. 
And  this  construction  of  the  act  is  con- 
firmed in  mj  opinion,  by  the  remarks  of 
Sir  Edward  Coke(a)  upon  that  clause  of  the 
statute  of  Westm.  1,  c.  31,  which  relates  to 
tolls,  by  which  it  is  declared,  that  if  exces- 
sive toll  be  taken  in  any  city,  &c.  the  king 
shall  seize  the  franchise  of  the  fair  or 
market,  until  U  be  redeemed  by  the  owner. 
*'But,"  says  Lord  Coke,  ^*  this  is  intended 
upon  an  office  found;  for,  in  statutes,  in- 
cidents are  ever  supplied  by  intendment." 

Many  reasons,  in  support  of  this  opinion, 
may  be  drawn,  I  conceive,  from  the  act  it- 
self. All  the  description  which  it  requires 
is,  the  name  of  the  owner,  the  quantity  of 
land,  the  late  per  acre,  and  the  amount  of 
the  tax  thereon :  its  situation,  boundaries, 
and  every  other  circumstance  relating  to  it, 
or  to  the  title  to  it,  are  subjects  foreign  to 
the  purposes  of  collecting  the  taxes  thereon, 
though  indispensably  necessary  to  be 
kyown,  in  order  to  a  grant  thereof.  This, 
it  may  be  supposed,  may  be  supplied  by  the 
location  and  survey.  Now,  let  it  be  granted, 
that  a  man  hath  two  tracts,  of  500  acres 
each,  in  a  particular  County,  upon  one  of 
which  he  hath  paid  the  tax,  and  hath  failed 
to  do  it  upon  the  other.  Shall  any  person 
presume  to  enter  upon  whichsoever  of  them 
he  pleases  to  make  his  location?  And, 
without  something  more  than  the  act  re- 
quires, I  cannot  see  how  the  Commonwealth 
could  ascertain  the  particular  tract  that 
may  be  forfeited.  The  conclusion  which 
irresistibly  presses  itself  upon  my  judg- 
ment, is,  that,  previous  to  any  grant,  or 
location  thereof,  there  must  be  some  further 
inquiry  made ;  and,  as  at  present  advised, 
that  this  must  be  done,  either  by  an  inquest 
of  office,  or  some  other  mode  to  be  provided 
by  the  Legislature,  whereby  the  certainty 
of  the  lands  may  be  shewn,  and  the  seisin, 
as  well  as  the  right  vested  in  the  Common- 
wealth. 
336  *A  further  reason  in  support  of  this 
opinion  arises  from  that  principle  of 
moral  justice,  recognized  by  Magna  Charta 
in  England,  and  by  the  statute  of  our  own 
Commonwealth,  (which  is  a  transcript  from 
the  former,)  whereby  it  is  declared,  that  no 
citizen  shall  be  disseised  of  his  freehold,  or 
be  condemned,  but  by  lawful  judgment  of 
his  peers,  or  by  the  laws  of  the  land ;  the 
meaning  and  intention  of  which  certainly 
is,  that  no  man  shall  be  deprived  of  his 
property,  without  being  first  heard  in  his 
own  defence. (b)  In  the  case  before  us,  the 
plaintiff  has  been  disseised  of  his  lands, 
and  they  have  been  granted  over  to  a  third 
person,  without  any  notice  or  warning 
whatsoever. 

But,  if  no  such  previous  inquiry  be  nec- 
essary, hath  the  defendant  shewn  that  all 
that  was  necessary  to  be  done,  on  the  part 
of  the  Commonwealth,  hath  been  done,  so 
as  to  preclude  the  owner  of  the  lands  from 
objecting  that  the  non-payment  of  the  taxes 
on  these  lots  is  not  imputable  to  himself, 
but  to  the  ministers  and  officers  of  the 
Commonwealth? 


(a)  2  Inst.  221. 

(b)  2  Inst.  49,  50. 


By  the  32d  section  of  the  present  law,  if 
payment  be  not  made  by  any  person  charge- 
able with  the  land-tax,  the  sheriff  may  dis- 
train the  slaves,  goods  and  chattels  which 
may  be  found  thereon.  Ought  it  not  to  be 
shewn,  that  no  distress,  sufficient  to  pay 
the  taxes,  could  be  found  on  the  premises? 
Ought  it  not  to  be  shewn,  that  the  owner 
had  nothing  upon  which  the  distress  could 
be  levied  in  the  county ;  since  the  power  of 
distraining  for  the  tax  is  not  limited  to  the 
lands  themselves,  but  may  be  exercised  upon 
any  property  in  possession  of  the  delin- 
quent, by  the  same  section? 

Ought  it  not  to  have  been  shewn,  that  there 
were  commissioners  of  the  tax  appointed 
in  the  County  of  Augusta,  or  perhaps  in 
the  town  of  Staunton,  within  the  limits  of 
which  the  verdict  finds  that  the  lots  are? 
(and,  although  it  is  not  found  that  Staun- 
ton is  a  corporation,  (as  is  the  fact,)  that 
circumstance  might  furnish  ground  for  a 
venire  facias  de  novo,  but  could  not  other- 
wise affect  the  case,  I  conceive;) 
337  *and  that  they  made  a  list  of  the 
lands,  and  delivered  a  copy  of  it  to 
the  sheriff,  (or  sergeant  of  the  town, )  as 
his  guide  in  the  collection  of  the  taxes ;  and 
that  this  was  done,  from  year  to  year,  as 
the  law  requires,  for  three  years  succes- 
sively? And  if,  in  fact,  no  commis- 
sioners were  appointed,  or,  if  they  neglected 
to  return  a  list  of  the  taxable  property  in 
the  county  (or  town)  pursuant  to  the  act, 
have  we  not  the  authority  of  the  Legisla- 
ture itself,  declared  in  1792,  (c)  that  no  col- 
lection could  be  made  in  consequence  of 
such  omission? 

Those  parts  of  the  special  verdict  which 
relate  to  Mr.  Bell's  acting  as  a  commis- 
sioner in  1782,  and  his  application  to 
Mr.  Lewis  as  the  agent  of  Beverley,  have 
nothing  to  do  with  this  case.  They  relate 
to  a  period,  when  no  forfeiture  could  be  in- 
curred of  the  lands  themselves,  without  an 
actual  seizure  thereof,  by  the  sheriff,  by 
way  of  distress.  The  present  defendant 
claims  under  a  forfeiture  of  the  whole  lands, 
incurred  by  mere  delinquency,  without  seiz- 
ure. I,  therefore,  throw  them  entirely  out 
of  the  case. 

Again :  Are  all  the  directions  of  the  act 
of  1790,  which  are  consolidated  in  the  act 
of  1792,  (d)  to  be  wholly  disregarded?  If  so, 
hew  is  the  fact  of  delinquency,  on  the  part 
of  the  owner  of  the  lands,  by  non-payment 
of  the  taxes,  to  appear?  For,  by  that  act, 
it  will  be  observed,  the  sheriff  is  directed 
to  return  a  list  of  the  lands  within  his 
County,  (where  he  cannot  find  effects 
within  the  same,  belonging  to  the  owner  or 
tenant  thereof,  sufficient  to  satisfy  the  tax,) 
to  his  County  Court;  and,  if  the  Court 
shall  be  satisfied  of  the  truth  thereof,  they 
shall  admit  him  to  make  oath  thereto.  This 
shews  that  the  Legislature  does  not  repose 
implicit  confidence,  in  the  diligence,  or  fi- 
delity of  the  sheriff;  since,  without  some 
such  precaution  as  the  law  requires,  he 
might  find  a  double  motive  for  neglecting 
to  collect  the  tax ;  for  in  case  a  forfeiture  of 
the  lands  could  be  incurred  by  the  mere 
non-payment  of  the  taxes,  he  would  be  the 
first    person    informed    of   it,    and    might 


(c)  C.  27,  Sessions  Acts,  Rey.  Code,  1  voL  p.  454. 

(d)  Ed.  17»4,  c.  88,  s.  84. 
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338  be    the  first    to  locate,  and  ^obtain  a 
grant   for   the   lands,   thus  forfeited, 

through  his  own  neglect  or  worse  conduct. 

The  only  fact,  found  in  the  special  ver- 
dict, serving  as  a  foundation  for  a  grant  of 
these  lota  to  the  defendant,  is,  that  no  taxes 
ever  were  paid  for  the  lands  and  lots  in  the 
declaration  mentioned,  since  the  year  1780. 
On  the  other  hand,  it  is  expressly  found, 
that  the  commissioner  or  commissioners  of 
the  land-tax  in  the  County  of  Augusta,  did 
not  value  the  said  lands ;  and  that  no  ac- 
count was  ever  returned  of  them,  by  the 
said  commissioner  or  commissioners,  to  the 
proper  officer  for  collecting  the  taxes  for 
the  County  aforesaid.  This  alone  is  suffi- 
cient to  defeat  the  defendant's  right,  to  lo- 
cate the  lands,  or  to  obtain  a  patent  for 
them;  because,  without  such  valuation, 
and  return  thereof,  to  the  collector  of  the 
taxes,  no  collection  could  have  been  made, 
as  emphatically  expressed  by  the  legisla- 
ture, in  the  act  of  the  same  session  before 
referred  to.  (a) 

But,  were  it  otherwise,  the  defendant 
hath  not  pursued  the  proper  course  in  mak- 
ing his  locations.  They  bear  date  the  19th 
June,  1794,  and,  consequently,  ought  to 
have  been  founded  upon  the  laws  then  in 
force  and  existence :  but  they  are  expressly 
alleged  to  be  made  by  virtue  of  a  land-office 
treasury  warrant,  dated  June  11th,  1794,  is- 
sued to  A.  Stuart,  und^r  the  5th  section  of 
the  5th  chapter  of  the  acts  of  1790,  and  the 
land  law  of  the  17th  of  December,  1792. 
Now  the  act  of  1790,  c.  5,  was  repealed  by 
the  act  of  1792,  c.  83,  ed.  1794.  Conse- 
quently no  location  could  be  made,  nor  any 
land -office  treasury  warrant  issued,  in  pur- 
suance of  that  act,  in  June,  1794.  If  it  be 
objected,  that  the  provisions  contained  in 
the  two  laws  are  precisely  the  same,  and 
therefore  the  misrecital  of  the  statute  is  of 
uo  importance,  a  twofold  answer  may  be 
given.  First,  that  such  misrecital,  made 
on  the  suggestion  of  the  party,  would  be 
fatal  in  a  patent  or  grant  from  the  Com- 
monwealth, (b)  Secondly,  that  the  act  of 
1790,  c.  5,  sect.  5,  declares,  that  a  title  3to 
lands  forfeited  for  non-payment  of  taxes, 
may  be  acquired  in  the   manner   pre- 

339  scribed  by  *  *  An  *act  to  dispose  of  the 
waste   and    unappropriated    lands   in 

the  Commonwealth  of  Virginia,  on  the 
eastern  waters  ;"(c)  that  is  to  say,  by  pay- 
ing the  consideration  of  twenty-five  pounds 
for  every  hundred  acres,  and  so,  in  propor- 
tion, for  a  grreater  or  smaller  quantity: 
whereas  the  land-law,  passed  in  1792, (d) 
expressly  declares,  that  no  warrant  shall 
issue,  to  be  located  on  any  lands  which  may 
vest  in  the  Commonwealth  on  account  of 
the  non-payment  of  the  taxes  thereon,  un- 
less the  person  applying  for  the  same  shall 
pay,  in  consideration  thereof,  one  hundred 
dollars  for  every  hundred  acres;  and,  for 
the  better  direction  of  the  surveyors,  the 
register  shall  express  in  the  warrant  what 
sum  was  paid  therefor.  Now  no  sum  is  ex- 
pressed to  have  been  paid :  but  the  warrant 
referring  to  the  former  ac*,  which  fixed  the 
price  at  251.    per  100  acres,    creates  a    vio- 


(a)  Sessions  Acts,  1792,  c.  87,  a.  3. 

(b)  Dyer,  77,  Ibid.  195. 10,  Co.  Rep.  110. 

(c)  1786.  c.  42. 

<d)  Ed.  1794.  c.  86,  sect.  5. 


lent  presumption  that  no  more  was  paid, 
although  301.  was  the  consideration  required 
by  the  law  then  in  force:  the  Common- 
wealth was  therefore  deceived  in  its  grant 
of  this  warrant,  which  thereby  was  utterly 
void ;  as  it  would  have  been  in  the  case  of 
the  king,  2  Bl.  Com.  348,  or,  if  not  void  for 
that  cause,  it  was  void  for  the  uncertainty 
as  to  the  sum  actually  paid. 

The  defendant's  patent  appears  to  me  to 
be  liable  to  the  same  objection  of  uncer- 
tainty, and  insufficiency,  from  the  omission 
to  recite  the  manner  by  which  the  Com- 
monwealth had  become  entitled  to  these 
lands,  which  it  is  now  found  were  patented 
seventy  years  ago,  and  have  been  held  by 
the  plaintiff,  and  those  under  whom  he 
claims,  upwards  of  half  a  century.  There 
is  not  so  much  as  a  surmise  of  the  person 
to  whom  they  were  formerly  granted,  nor 
of  the  manner  by  which  the  Commonwealth 
became  seised  of  them  again,  and  entitled 
to  make  a  grant  thereof.  The  suggestion 
of  forfeiture  for  non-payment  of  taxes,  if 
such  a  suggestion  can  be  inferred  from  the 
reference  to  the  land-office  treasury  warrant, 
referred  to  but  not  recited  in  the  preamble 
of  the  patent,  is  the  suggestion  of  the 
patentee,    and    not   of  the  Commonwealth, 

and  therefore  is  to  be  taken 
340      *most     strongly    against    the     party 

making  it;  and,  since  it  contains  no 
manner  of  certainty,  as  to  any  of  those  par- 
ticulars which  were  necessary  to  be  known, 
in  order  to  a  proper  and  effectual  grant 
thereof  from  the  Commonwealth,  the  patent 
itself  appears  to  me  to  be  absolutely  void, 
for  this  reason,  also.  For  these  lands  hav- 
ing been  once  granted  by  the  crown, 
by  patent,  (which  is  a  record  of  a  high 
nature,)  the  cancelling,  avoidance,  or 
forfeiture  of  that  grant,  ought  to  ap- 
pear in  any  subsequent  grant  thereof 
by  the  Commonwealth.  For  the  first  patent, 
is  conclusive  evidence  of  a  title  against  the 
Commonwealth,  until  such  avoidance  or 
forfeiture  be  shewn ;  and,  when  shewn,  it 
ought  to  appear  upon  the  face  of  the  second 
patent,  that  it  might  not  be  presumed  that 
the  Commonwealth  was  ignorant  of  the  fir^t 
grant,  and  so  deceived  in  its  grant  to  the 
defendant.  As,  if  the  king  made  a  lease 
for  years,  or  for  life,  and  afterwards 
granted  the  land  to  another  in  fee  or  in  tail, 
without  reciting  the  lease,  the  last  grant 
is  void,  (e)  So,  here,  the  crown  having 
granted  these  lands  to  Beverley,  and  the 
Commonwealth  (without  noticing  that 
grant,  and  without  mentioning  for  what 
cause  the  lands  were  revested  in  the  Com- 
monwealth) having  undertaken  to  grant 
the  same  lands  to  the  defendant,  and  no 
title  in  the  Commonwealth  appearing,  or 
being  shewn  by  the  patent,  the  patent  is 
void  for  that  cause. 

But  it  may  be  objected,  as  the  patent 
mentions,  that  by  virtue  of  such  a  land- 
office  treasury  warrant  as  that  here  spoken 
of,  the  lands  were  granted,  it  shall  be  pre- 
sumed they  were  forfeited  for  non-payment 
of  taxes;  and  the  rather,  because  the  Jury 
have  found  that  the  grants  regularly  and 
duly  issued  to  the  defendant.  To  this  I  an- 
swer, that  this  is  a  conclusion  in  law,  which 
the  Jury  have  undertaken  to  make,  and  not 


(e)  1  Co.  46. 
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matter  of  fact,  if,  by  these  words,  they 
mean  to  say  more  than  this,  that  the 
patent  issued  from  the  proper  office,  and 
with  the  usual  solemnities.  But,  they  hav 
ing  found  the  patent  in  haec  verba,  the 
Court  will  decide,  whether  it  be  a  regular 
and  proper  patent,  or  not. 

341  *But,  it  may  be  objected,    that    the 
patent  having  issued    with   the  usual 

solemnities,  the  Commonwealth's  officer 
shall  be  presumed  to  have  acted  regularly 
in  issuing  it.  But  no  such  presumption  is 
ever  made  in  favour  of  a  ministerial  officer, 
where  recourse  can  be  had  to  the  authority 
under  which  he  has  acted,  and  to  the  thing 
itself,  that  is  done ;  for  that  would  be  to 
substitute  confidence  in  the  officer,  for  the 
due  performance  of  his  duty.  Now,  when 
omissions  or  misrecitals  appear  in  a  patent, 
there  is  no  room  left  for  presumption.  Be- 
sides, there  is  one  particular  in  which  the 
Commonwealth's  grants  differ  from  many 
of  the  king's  grants.  The  latter  were  often 
made,  '^ex  mero  motuet  certa  scientia,"  of 
the  crown ;  in  which  cases  they  were  always 
construed  more  liberally  in  favour  of  the 
subject.  But  the  Commonwealth's  grants 
of  lands  are  invariably  founded  upon  the 
suggestion  of  the  party  praying  the  patent ; 
and,  therefore,  are  always  to  be  taken  most 
strongly  against  him. 

There  is  yet  another  objection  to  this 
patent,  which  I  cannot  pass  over :  it  is  not 
in  the  form  prescribed  by  the  42d  section  of 
the  land-law ;  nor  does  it  mention  the  sum 
paid  into  the  treasury,  as  that  form  re- 
quires. And  I  hold  that,  where  a  statute 
prescribes  a  particular  form  to  be  observed 
in  any  case,  that  form  must  be  strictly 
pursued.  How  such  a  deviation  from  it  has 
crept  into  the  present  patents,  I  have  not 
thought  it  necessary  to  inquire. 

3.  As  to  the  third  point— that  the  release 
from  Sir  John  Randolph  and  the  other  orig- 
inal patentees  to  Beverley,  being  made 
without  any  consideration,  and  not  being 
indented,  nothing  passed  thereby,  I  think 
it  unnecessary  to  be  considered,  as  it  is 
expressly  found  that  William  Beverley  died 
seised  in  1756,  and  that  Robert,  his  son, 
entered  and  was  seised  from  that  period, 
until  the  time  that  Kinney  obtained  his 
patent  in  1795 ;  a  period  long  enough  to  es- 
tablish the  right  of  possession  in  Beverley, 
and  consequently  to  enable  him  to  recover 
in  this  ejectment. 

342  *Much  as  I  have  said   in   this  case, 
which,  from  its  general  importance,  I 

considered  as  entitled  to  the  most  mature 
deliberation,  I  have  omitted  many  things, 
upon  the  second  point,  which  have  occurred 
to  me  in  support  of  the  opinion  I  have 
given  upon  it.  And,  upon  the  whole  of 
this  case,  (in  whatever  view  considered,)  I 
am  of  opinion,  that  the  judgment  of  the 
District  Court  ought  to  be  affirmed. 

JUDGE  ROAN^C.  The  clause  under 
which  the  locations  in  question  were  made, 
was  first  introduced  into  our  laws  in  the 
year  1790. (a)  It  is  contained  in  an  act  to 
amend  the  act  passed  in  1787,  (b)  intituled, 
''An  act  to  remedy  abuses  in  the  manner 
of  selling  lands  for  the  payment  of    public 


(a)  Sessions  Acts  of  1790.  c.  5,  sect  5,  and  ReTised 
Code,  vol.  8,  Appendix,  No.  ix.  c.  17.  p.  106. 

(b)  Rev.  Code,  vol.  3,  Appendix,  No.  ix.  c.  0.  p.  9& 


taxes."  Both  the  acts  of  1787,  and  that  of 
1790,  relate  entirely  to  lands  duly  listed  and 
assessed  by  the  commissioners.  The  act  of 
1790,  in  particular,  in  the  sections  immedi- 
ately' preceding  the  one  in  question,  makes 
certain  provisions  in  relation  to  the  taxes 
due  on  such  lands.  The  terms  *'the  tax," 
mentioned  in  the  fifth  section,  have  before 
several  times  occurred  in  the  preceding  sec- 
tions, and  there  plainly  related  only  to  lands 
which  stood  taxed  upon  the  commissioners' 
books;  and  it  is  a  sound  rule  of  construc- 
tion, that  the  same  phrase  occurring  in  dif- 
ferent parts  of  the  same  act,  shall  generally 
be  understood  in  the  same  sense.  This 
construction  loses  none  of  its  force  when 
we  consider  the  case  as  upon  the  3Sth  sec- 
tion of  the  act  of  1792,  (c)  which  agrees  ver- 
batim as  to  the  points  in  question,  with 
the  clause  in  the  act  of  1790.  It  not  only 
follows  immediately  after  a  section  relating 
only  to  assessed  lands,  but  is  also  contained 
in  the  act  for  ascertaining  taxable  prop- 
erty, Ac.  whereby  it  is  made  the  du^  of 
the  County  commissioners  to  list  and  assess 
all  lands  within  their  several  Counties.  It 
has  been  said,-  that  the  omission  to  return 
lands  to  the  commissioners  is  an  offence  of 
a  higher  grade,  than  the  omission  to  pay 
the  tax:  while  this  might  be  safely  ad- 
mitted, yet,  in  the  case  of  an  highly 
343  *penal  act,  we  cannot  extend  the  con- 
struction thereof  beyond  the  actual 
case  which  is  provided  for.  By  the  act  of 
the  26th  of  December,  1792,  (d)  it  will  be 
seen  that  the  neglect  of  the  commissioners 
in  returning  a  list  of  taxable  property  was 
taken  up  by  the  Legislature,  and  provided 
for.  This  subject  was,  therefore,  before 
the  Legislature  at  the  same  time  with  the 
act  immediately  in  question ;  and,  although, 
in  fact,  the  latter  act  passed  a  few  days  be- 
fore the  former,  this  Court  will  judicially 
know,  that  that  may  have  been  merely  ac- 
cidental; and  that  in  this  session  of  re- 
visal,  the  whole  subject  of  our  laws  was 
depending  at  the  same  time  before  the  Leg- 
islature. On  what  other  ground  than  this, 
did  it  happen,  that  the  commissioners'  act 
of  this  session  now  in  question,  (e)  which 
passed  on  the  thirteenth  of  December,  1792, 
referred  in  the  35th  section  thereof,  to 
the  land-law  of  the  same  session,  by  its 
title,  which  did  not  pass  until  the  seven- 
teenth day  of  the  same  month?  This  whole 
subject  then  was  depending  at  the  same 
time  before  the  legislature;  and  therefore, 
as  another  act  related  to  this  subject,  the 
35th  section  now  in  question  did  not  mean 
to  extend  to  this  case  of  an  omission  to 
give  in  land  for  assessment.  Even  after- 
wards, when  it  was  found  that  this  evil  re- 
quired legislative  interposition,  it  was  only 
done  by  extending  the  powers  of  the  com- 
missioners, and  enabling  them  to  ascertain 
and  value  lands,  not  given  in,  by  the  best 
lights  in  their  power. (f)(1) 

My  opinion,    therefore,    is,    that  the  leg- 
islative   construction     upon    this   subject. 


(c)  Rev.  Code,  vol.  1,  c.  88,  p.  134. 

(d)  Sessions  Acts  of  1792,  c.  27.  sect  S,  and  Revised 
Code.  vol.  1.  Appendix,  p.  464. 

(e)  P.  128,  of  Rev.  Code,  vol.  1. 

(f)  Acts  of  1796,  c  6,  p.  12,  and  Rev.  Code,  vol.  1.  c. 
186,  p.  342. 

(1)  See  also  tbe  act  of  Jan.  Slst,  1804.  Rev.  Code. 
vol.  S,  p.  68,  flQ. 


448 


2  HEN.  &  M. 


Cartbr's  Trustbbs  v.  Washington  and  Othbrs. 


844-846 


manifested  in  their  declaratory  act  of  1794, 
is  the  true  construction  of  the  act  now  in 
question ;  and  that  no  lands  are  forfeited 
under  the  same,  unless  they  have  been  as- 
sessed and  returned  pursuant  to  law.  (a)  It 
is  here  to  be  remarked,  that  the  annual  tax- 
laws  impose  a  tax,  per  centum,  on  lands, 
"for  every  hundred  dollars  value,  agree- 
able to  the  equalizing  law ;"  and  that,  in 
relation  to  lands  charged  on  the  com- 
344  missioners'  books,  it  is  *easy  for  the 
owners  thereof  to  know  the  amount 
of,  and  to  pay  their  respective  taxes,  which 
is  not  the  case  in  relation  to  lands  which 
have  not  been  assessed. 

On  the  merits  of  this  case,  therefore,  the 
decision  is  right,  and  no  occasion  exists  for 
a  venire  de  novo.  I  should  give  the  same 
opinion  that  I  now  do.  If  Beverley,  the  ap- 
pellee, were  found  to  have  resided  in  Au- 
gusta. 

I  do  not  meddle  with  the  other  points  in 
the  case,  except  to  say,  that  I  cannot  for  a 
moment  doubt  the  power  of  the  I^egislature 
to  pass  the  law  in  question;  nor  can  I  think 
that,  under  the  influence  of  that  power, 
and  the  actual  provisions  contained  in  that 
law,  there  is  any  pretence  to  say,  that  loca- 
tions under  the  act  must  be  preceded  by  in- 
quisitions of  ofSce.  Such  a  construction 
^ould  defeat  the  great  end  and  object  of 
our  acts,  in  this  particular ;  would  greatly 
affect  our  revenue ;  and  can  only  gain  colour 
by  giving  to  the  principles  of  the  common 
law,  in  respect  of  inquisitions,  (as  apply- 
ing to  ordinary  cases, )  a  supremacy  over 
the  positive  acts  of  our  L/egislature. 

While,  therefore,  I  feel  myself  bound  to 
differ  in  opinion  from  the  Judge  who  has 
immediately  preceded  me  in  respect  to  some 
of  the  positions  taken  by  him,  (which, 
however,  I  do  not  hold  it  necessary  to  enter 
particularly  into  at  present,)  I  concur  with 
him,  for  the  reasons  I  have  just  stated, 
that  the  judgment  should  be  affirmed. 

JUDGE)  FLEMING.  I  concur  in  opin- 
ion, that  the  judgment  of  the  District  Court 
ought  to  be  affirmed,  on  the  ground  that  the 
lands  in  question,  not  having  been  listed, 
nor  entered  in  the  commissioners'  books ; 
and  return  thereof  by  the  sheriff  or  collector 
of  the  tax,  and  notice  by  the  treasurer, 
as  prescribed  by  the  34th  sect,  of  the  act  of 
1792,  intituled,  *^An  act  prescribing  the 
mode  of  ascertaining  the  taxable  property 
within  this  Commonwealth,  and  of  collect- 
ing the  public  revenue,"  not  having  been 
made  or  given,  those  lands  never  became 
forfeited  to  the  Commonwealth,  and  there- 
fore were  not  subject  to  the  location  of  the 
appellant. 

Judgment  affirmed. 


345     ^Carter's  Trustees  v.  Washington  and 
Others. 

Saturday.  April  10.  1808. 

ejectoiciit-Evkleace— Decrae  of  Partltloa.*— R.  C.  and 

others  belnff  tenants  in  common  of  certain  lands, 
and  R.  C.  having-  sold  a  part  thereof  to  £.  W.  and 
otbers.  a  decree  for  partition  obtained  by  tbe 
other  tenants   airainst  R.  C.  In  a  suit  commenced 


(a)  See  Sessions  Acts  of  1794,  c.  21,  p.  15,  and  Rev. 
Code,  yoL  2»  Appendix.  No.  Ix.  c.  84,  p.  185. 

*See  monographic  noU  on  "  Ejectment**  appended 
to  Tapscott  T.  Cobbs,  11  Gratt.  172. 


subsequently  to  the  sale,  is  no  evidence  in  their 
favour  in  an  action  of  ejectment  brought  by 
them  against  the  vendees  who  were  no  parties 
to  the  suit  for  partition. 

This  was  an  action  of  ejectment  brought 
in  the  year  1799,  in  the  District  Court  of 
Dumfries,  by  Charles  Carter,  late  of  ^hit- 
^€y>  against  Edward  Washington  and  others,, 
for  a  tract  of  land  lying  on  the  Occoquan 
River,  formerly  in  the  County  of  Stafford, 
now  in  Fairfax,  containing  3500  acres. 

On  the  2d  day  of  March,  1729,  the  propri- 
etors of  the  Northern  Neck,  by  their  patent 
of  that  date  granted  to  Robert  Carter, 
junior,  and  to  his  heirs  and  assigns  for  ever, 
the  above  tract  of  land.  An  indenture 
quinque  partite  was  executed  on  the  4th 
day  of  November,  1731,  and  recorded  in  the 
General  Court  on  the  11th  of  the  same 
month,  between  Robert  Carter,  of  Curroto- 
man,  the  said  Robert  Carter,  junior,  of 
Nominy,  Charles  Carter,  of  Urbanna,  John 
Carter,  of  Shirley,  (as  guardian  for  and  in 
behalf  of  all  the  sons  of  Mann  Page,  of  Rose- 
well,  )  and  Judith  Page,  widow  of  the  said 
Mann  Page;  in  which  indenture  a  recital 
was  made  of  certain  articles  of  agreement, 
bearing  date  on  the  14th  day  of  October, 
1728,  between  the  said  Robert  Carter  the 
elder,  Mann  Page,  Robert  Carter  the 
younger,  and  Charles  Carter;  the  purport 
whereof  was,  that  a  tract  of  land  adjoining 
Frying-pan  Run,  containing  762  acres, 
upon  which  there  was  supposed  to  be  a 
mine  of  copper,  having  been  granted,  by 
patent  dated  the  14th  of  October,  1728,  to 
the  said  Robert  Carter  the  younger,  and  the 
said  Charles  Carter;  and  several  warrants 
having  been  issued  in  their  names  for  the 
surveying  and  taking  up  sundry  other  tracts 
of  land,  and  for  carrying  on,  improving 
and  working  the  mine  or  mines  that  should 
be  found  thereon ;  it  was  agreed  by  the  said 
parties,  that  all  and  each  of  the  said  tracts 
should  be  held  and  enjoyed  equally  between 
them,   and  that  equal  proportions  or  parts 

ot  the  said  lands,  by  good  and  suffi- 
346      cient  deeds,  should  be  *made  over  by 

the  said  Robert  Carter  the  younger, 
and  Charles  Carter,  to  the  said  Mann  Page 
and  Robert  Carter  the  elder,  their  heirs  and 
assigns  for  ever ;  and,  that  as  well  the  land 
which  had  been,  as  that  which  should 
thereafter  be,  taken  up,  should  be  held  by 
the  above  four  persons  as  tenants  in  com- 
mon. The  said  indenture  recited  further, 
that  certain  other  articles  were,  on  the  25th 
day  of  February,  1729,  entered  into  between 
the  said  Robert  Carter,  junior,  and  Mann 
Page,  by  which  it  was  agreed,  that  all  the 
lands  which  had  lately  been  surveyed  by 
John  Warner,  for  the  use  of  the  Company, 
mentioning  particularly  the  aforesaid  tract 
on  Occoquan  River,  should  be  granted  to  the 
said  Robert  Carter,  junior,  and  that  he 
should  give  his  bond  to  reconvey  the  same 
to  the  said  Company.  The  said  indenture 
went  on  to  state,  that  patents  had  been  is- 
sued for  about  19,385  acres,  in  pursuance  of 
the  said  articles  of  agreement  to  the  said 
Robert  Carter  the  younger;  among  which 
is  that  of  the  said  2d  day  of  March,  1729, 
for  the  3,500  acres  of  land  aforesaid ;  and 
that  Mann  Page  had  devised  his  interest  in 
the  said  adventure  to  his  wife  and  all  his 
sons.     It  was  then  covenanted  by  the    said 
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indenture,  tnat  all  the  tracts  of  land  which 
had  been  granted  to  the  aaid  Robert  Carter 
the  younger,  should  be  held  by  him  in  trust 
for  the  parties  to  the  aforesaid  agreements ; 
one  fourth  part  thereof  in  trust  for  Robert 
Carter  the  elder,  and  his  heirs ;  one  other 
fourth  part  thereof  in  trust  for  the  said 
Charles  Carter  and  his  heirs ;  and  one  other 
fourth  part  thereof  in  trust  for  Judith  Page, 
the  widow,  and  all  the  sons  of  the  said 
Mann  Page,  according  to  the  several  inter- 
ests and  estates  of  the  said  Judith  Page, 
and  the  said  sons  of  Mann  Page.  The  said 
indenture  contained  other  covenants  and 
stipulations  as  to  the  manner  of  carrying 
on  the  works,  and  concerning  the  negroes; 
and  also  one,  that,  whenever  the  parties, 
their  heirs  or  assigns  respectively,  should 
think  fit  to  give  over  the  undertaking 
aforesaid,  then  it  should  be  lawful  for  them 
to  hold  their  respective  parts  of  the  said 
lands  in  severalty,   and    to  have  partition 

thereof  made  accordingly. 
347  *In  the  year  1794,  a  suit  was  com- 
menced in  the  High  Court  of  Chan- 
cery by  Charles  Carter,  of  Shirley,  and 
others,  representatives  of  the  said  Robert 
Carter*  the  elder,  of  Mann  Page,  and  of 
Charles  Carter,  against  Robert  Carter,  late 
of  Nominy,  (who  was  son  and  representa- 
tive of  the  said  Robert  Carter  the  younger, ) 
for  the  purpose  of  obtaining  an  account  and 
division  of  the  property  real  and  personal, 
which  had  been,  according  to  the  aforesaid 
articles  of  agreement,  and  by  the  said  in- 
denture, conveyed  and  vested  in  the  said 
Robert  Carter  the  younger.  The  Chancel- 
lor appointed  commissioners  to  divide  and 
allot  the  said  property,  which  they  did,  al- 
lotting to  Charles  Carter,  of  Shirley,  one 
fourth  part  of  all  the  said  lands,  and  com- 
prehending in  his  share  the  3,500  acres  of 
land  first  above  mentioned.  On  the  report 
of  the  commissioners  it  appeared,  that  the 
share  so  allotted  to  Charles  Carter,  or  the 
greater  part  thereof,  had  been  before  that 
time  sold  to  others  by  the  defendant,  Rob- 
ert Carter,  and  was  held  in  possession  by  a 
number  of  persons  claiming  under  him ;  and 
the  counsel  for  the  said  Robert  consented, 
before  the  Court,  that  the  fourth  so  incum- 
bered should  be  decreed  to  the  said  Robert, 
who  would  be  thus  enabled  to  support  his 
own  conveyances;  and  that  the  fourth  al- 
lotted to  him  should  be  decreed  to  the  said 
Charles.  This  decree,  however,  was  not 
final,  as  accounts  remained  unreported  be- 
tween the  parties;  and  an  affidavit  on  be- 
half of  the  said  Robert,  made  by  one 
Benjamin  Dawson,  (stating  that  his  coun- 
sel, who  had  agreed  to  the  exchange  of  lots 
as  aforesaid,  had  done  so  by  mistake,  and 
without  authority,)  being  introduced,  the 
Chancellor  rescinded  so  much  of  his  decree 
as  confirmed  the  said  exchange,  and  decreed 
the  fourth  part,  including  the  lands  in  dis- 
pute, (according  to  the  first  allotment,)  to 
Charles  Carter,  who  thereupon  brought  his 
action  of  ejectment  against  the  persons  in 
possession. 

On  the  trial  oi    the  cause,    the   plaintiff 
produced     in    evidence    to    the    Jury    the 

aforesaid    patent  of  the  2d  of  March, 
348      *1729 ;  a  copy  of  the   indenture  of  the 

4th  of  November,  1731;  (the   defend- 
ants  having   agreed   that  the  latter  should 


be  considered  of  the  same  authenticity  as 
if  it  had  been  certified  by  the  clerk  of  the 
General  Court;)  and  also  a  record  of  the 
proceedings  and  decree  in  the  suit  in  Chan- 
cery aforesaid,  for  the  purpose  of  proving 
that  the  lands  mentioned  in  the  said  inden- 
ture had  been  partitioned  between  the  par- 
ties mentioned  in  the  said  record,  and  tnat 
the  lands  in  dispute  had  been  allotted  to  the 
lessor  of  the  plaintiff.  *  *The  District  Court, 
upon  an  objection  being  made  by  the  de- 
fendant's counsel,  refused  to  permit  the 
said  record  in  Chancery  as  evidence  against 
the  defendants  in  this  suit :  it  appearing  in 
evidence  to  the  Court,  that  the  defendants, 
and  those  under  whom  they  claim,  had 
been  in  possession  of  part  of  the  land  men- 
tioned in  the  said  record,  (being  the  lands 
in  the  declaration  mentioned,)  ever  since 
the  year  1762,  under  a  deed  of  conveyance 
in  fee-simple  made  by  Robert  Carter,  the 
defendant  in  the  said  suit  in  Chancery,  to 
John  Semple,  that  the  said  John  Semple 
afterwards  mortgaged  the  said  premises  in 
the  declaration  mentioned  to  Philip  Lud- 
well  Lee,  which  mortgage  was  foreclosed 
by  a  decree  of  the  High  Court  of  Chancery, 
and  sold  by  virtue  thereof  in  the  year  I7ffl, 
and  purchased,  and  a  title  acquired  thereto 
by  the  defendants,  and  those  under  whom 
they  claim,  at  said  sale;*'  to  which  opinion 
of  the  Court  the  plaintiff  filed  a  bill  of  ex- 
ceptions. 

The  defendants  also  objected  to  the  ad- 
mission of  the  above-mentioned  copy  of  the 
indenture  as  evidence,  alleging  that  the 
original  was  not  such  an  instrument  as  by 
law  was  directed  to  be  recorded :  bat  the 
Court  overruled  the  objection;  whereupon 
they  also  filed  exceptions. 

The  Jury  found  a  verdict  for  the  defend- 
ants; and  judgment  being   accordingly  en- 
tered  for  costs  against  Charles  Carter,  the 
lessor  of  the  plaintiff,  he  took  an  appeal  to 
this   Court;  which    having   abated  by  his 
death,  was  revived  by  Robert  Randolph  and 
Carter  Berkeley,    trustees  appointed, 
349      *in  his  last  will  and  testament  to  the 
uses  therein  mentioned.  • 
Warden  and  Call,  for  the  appellants. 
Botts  and  Edmund  I.  Iree,  for  the  appel- 
lees. 

On  the  part  of  the  appellants  it  was  con- 
tended, 1.  That  the  deed  of  1731  vested  the 
title  in  Robert  Carter  as  a  trustee  only; 
that  there  was  no  adverse  possession  until 
1762 ;  that  then,  the  deed  to  Semple,  being 
a  deed  of  bargain  and  sale,  did  not  convey 
an  adverse  possession ;  such  a  deed  con  vey- 
ing  no  greater  estate  than  the  bargainor 
possesses ;  that  a  tenant  in  common  by  such 
a  deed  can  convey  his  own  part  only ;  that 
a  feoffment  has  a  different  effect,  because 
it  operates  a  disseisin,  by  entry  and  livery 
of  seisin ;  that  a  fine  of  recovery  is  equiva- 
lent to  a  feoffment  in  this  respect;  but  all 
other  conveyances,  by  statute,  or  otherwise, 
do  not  operate  a  disseisin,  (a)  which  must  be 
an  actual  ouster ;  for  a  wrongful  possession 
may  be  without  a  disseisin ;(b)  and  even 
the  taking  possession  under  a  judgment  in 
ejectment     does   not   operate   a   disseisin. 


(a)  1  Burr.  93,  Taylor,  lessee  of  Atkins,  v.  Horde: 
Litt.  s.  600,  007.  60».  610.  Hardr.  410.  Edwards  v. 
Sleater. 

(b)  Cowp.  008,  Doe  v.  Horde. 
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which  always  implies  a  wrong — a  personal 
injury,  (a)  The  statute  of  limitations  there- 
fore did  not  bar  this  ejectment ;  for  it  never 
runs  agfainst  a  man,  except  when  he  is  ac- 
tually disseised,  (b)  Again,  Robert  Carter, 
by  virtue  of  the  deed  of  1731,  held  no  pos- 
session of  more  than  his  share  as  tenant  in 
common,  except  as  trustee  for  a  special  pur- 
pose ;  for  that  deed  was  a  covenant  to  stand 
seised  to  the  use  of  his  partners  and  him- 
self, and  the  statute  transferred  the  uses 
into  possession.  Each  tenant,  under  that 
deed,  legally  had  the  seisin  of  his  own 
share ;  and  Robert  Carter,  not  being  pos- 
sessed in  severalty,  of  the  part  which  he 
sold  to  Semple,  could  not  convey  it  to  him 
by  deed  of  bargain  and  sale,  (c)  Charles 
Carter,  therefore,  claimed  under  the 
350  old  deed  as  tenant  in  *common ;  and 
one  tenant  in  common  may  maintain 
ejectment  against  another,  or  against  any 
other  person,  to  recover  his  social  posses- 
sion. 

2.  The  record  of  the  suit  in  Chancery 
ought  to  have  been  admitted  as  evidence ; 
because  Washington  and  others,  though  not 
parties  to  that  suit,  were  privies ;  since  they 
derived  their  titles  from  Robert  Carter,  and 
might,  if  the  decree  had  been  in  his  favour, 
have  used  it  against  Charles  Carter  and  the 
other  complainants.  The  case  of  Lee  v. 
Daniel,  executor  of  Cook,(d)  shews  that 
judgments  may  be  evidence  against  all  who 
are  privies ;  and  it  is  a  rule  that,  if  a  judg- 
ment between  certain  parties  may  be  used 
as  evidence  against  a  man,  he  may  avail 
himself  of  a  judgment  between  the  same 
parties,  if  it  make  in  his  favour. 

On  the  part  of  the  appellees  it  was  said, 
that  it  does  not  follow,  because  a  bargain 
and  sale  conveys  only,  the  legal  title  of  the 
bargainor,  that  it  cannot  operate  a  dis- 
seisin. The  act  *' providing  that  wrongful 
alienations  of  lands  shall  be  void  so  far  as 
they  are  wrongful, "(e)  declares  that  no 
conveyance  shall  carry  more  than  the  legal 
title  of  the  persons  conveying.  If,  there- 
fore, the  doctrine  contended  for  on  the  other 
side  were  correct,  no  conveyance  could  oper- 
ate a  disseisin.  By  the  act  *  *for  regulating 
conveyances, "(f)  almost  all  distinction  be- 
tween bargain  and  sale  and  feoffment  is 
done  away ;  and  no  distinction  in  practice 
exists  between  them ;  for,  now,  whenever  a 
man  sells  his  land,  he  makes  a  deed  of  bar- 
gain and  sale,  and  delivers  possession. 

The  statute  of  limitations,  therefore, 
barred  the  plaintiff's  claim.  There  was  no 
trust  in  Robert  Carter  to  prevent  this.  He 
was  indeed  a  trustee  until  the  deed  of  1731 ; 
but,  upon  that  deed,  the  statute  executed 
the  trust  by  transferring  the  use.  It  was  a 
deed  of  conveyance:  and  hence  the  record- 
ing of  it  was  legal.  If  it  was  not  a  deed 
of  conveyance,  the  record  of  it  was  unau- 
thorised and  void.  All  this  is  admitted  on 
the  other  side.  Yet  it  is  said  that  Robert 
Carter  continued  to  be  a  trustee  of  the  land. 
The    trust    could     not     be    executed,    and 


(a)  Ibid.  701. 

(b)  5  Burr.  2007,    Fairclaim,  on    the    demise  of 
Empaon,  v.  Shackleton. 

(c)  Tabb  v.  Baird.  8  Call,  475;  Duval  v.  Bibb.  lb. 
3fl8:  M'Lcan  v.  Copper,  lb.  807. 

(d)  1  Wash.  800. 

(e)  Rev.  Code,  vol.  1,  p.  17.  c.  18. 

(f)  Rev.  Code,  vol.  1,  p.  ISO,  sect  14. 


351  yet   continue ;  nor   could  *there  be  a 
trustee    without    an    existing    trust. 

From  the  first  conversion  of  the  profits  to 
Robert  Carter's  own  use,  he  became  a  de- 
forceant  of  the  estates  of  the  other  tenants 
in  common.  A  deforcement  by  one  tenant 
in  common,  consisting  in  his  receiving  all 
the  rents  for  20  years,  claiming  the  whole 
and  denying  the  title  of  the  other  tenants, 
is  evidence  of  an  ouster,  and  will  bar  an 
ejectment  on  behalf  of  the  ousted  tenants,  (g) 
If  Robert  Carter  had  died  after  this  deforce- 
ment, having  peaceably  received  the  profits 
five  years,  the  descent  would  have  tolled  the 
entry  of  the  other  tenants  and  barred  an 
ejectment.  A  descent  was  certainly  cast 
before  1762;  and  more  than  20  years  had 
then  elapsed ;  so  that,  on  both  grounds,  the 
ejectment  was  barred  before  the  sale  to 
Semple.  That  sale  gave  a  more  decided 
character  to  the  adverse  possession,  and 
constituted  in  every  respect  a  disseisin  de 
facto.  It  is  not  settled,  however,  that  an 
adverse  possession  is  necessary  to  bar  an 
ejectment.  The  word  "adverse"  is  ap- 
plied, by  all  the  books,  only  to  the  20  years' 
possession  of  the  lessor  of  the  plaintiff.  If 
the  heir  fails  to  enter  on  his  inheriiance 
for  20  years,  he  cannot  enter  to  eject  an  oc- 
cupant even  of  one  year  only.  In  every 
point  of  view,  therefoi-e,  the  possession  be- 
ing unconnected  with  a  trust,  and  coupled 
with  one  or  more  descents,  and  an  actual 
disseisin,  and  having  continued  more  than 
60  years,  would  not  only  bar  an  ejectment, 
but  a  writ  of  right. 

On  the  main  question  whether  the  record 
for  the  Court  of  Chancery  was  properly  re- 
jected or  not,  the  counsel  insisted  that  it 
was  a  principle  of  universal  justice  that  a 
man  shall  not  be  affected  in  his  interests 
by  a  decree,  against  which  he  had  no  op- 
portunity of  being  heard  and  of  exhibiting 
testimony.  A  case  could  not  well  be  con- 
ceived, in  which  all  the  reasons  of  this  rule 
applied  more  strongly,  than  in  the  present. 
The  rule  that  judgments  or  decrees  are 
binding  on  parties  and  privies,  must  be 
construed,  according  to  rational  princi- 
ples, to  mean,  that,  after  a  title  is  estab- 
lished by  a  judgment,  it  is  evidence  as  to 
all  persons  deriving  title  subsequently,  un- 
der any  of  the  parties,  but  not  as  to  persons 
deriving    title    before    the  suit    was 

352  commenced,    (as  in  this  case,)  *from 
either   of  those  who  were  afterwards 

parties.  A  contrary  doctrine  would  lead 
to  innumerable  frauds,  (h)  It  would  seem 
that  the  counsel  who  offered  the  record  was 
sensible  that  it  could  not  be  evidence 
against  the  title  of  the  defendants ;  for  he 
limited  the  object  of  introducing  it  to  proof 
of  the  partition  and  allotment,  of  the  lands 
in  controversy,  to  the  lessor  of  the  plaintiff. 
No  partition  could  be  binding  on  the  appel- 
lees unless  they  were  parties  to  it.  It  was 
as  necessary  that  they  should  be  heard  in 
the  cause  for  partition,  as  it  would  have 
been  for  Robert  Carter  to  have  been  heard, 
if  the  suit  for  partition  had  been  brought 
before  he  sold  the  estate.  This  professed 
limitation  of  the  object  of  the  evidence  was 


(g)  Earl  of  Sussex  v.  Temple.  1  Ld.  Raym.  812; 
Doe  on  the  demise  of  Fisher,  Ac.  v.  Prosser,  Cowp. 
217,  8  Peake.  300.  10. 

(b)  Peake's  Law  of  Evidence,  88. 
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a  mere  pretext  to  get  the  decree  before  the 
Jurj.  If  it  was  to  affect  the  rights  of  the 
defendants  in  any  way,  it  was  inadmissi- 
ble. If  it  was  to  affect  them  in  no  way,  it 
was  impertinent  to  the  inquiry,  and  for  that 
cause  was  properly  rejected,  (a) 

Thursday,  May  5.  The  Judges  pro- 
nounced their  opinions. 

JUDGE  TUCKER.  This  was  an  eject- 
ment ;  the  plaintiff  claiming  under  a  cove- 
nant to  stand  seised,  entered  into  about  the 
year  1730,  between  Robert  Carter  of  Nominy, 
and  the  father  of  the  plaintiff,  and  others 
to  their  use  as  tenants  in  common  in  fee- 
simple;  and  under  a  partition  actually  made 
under  a  decree  of  the  High  Court  of  Chan- 
cery between  Robert  Carter,  jun.  and  the 
plaintiff  in  ejectment,  and  the  other  tenants 
in  common,  by  which  the  premises  were  al- 
lotted to  the  lessor  of  the  plaintiff;  and  the 
defendants  under  a  conveyance  in  fee-simple 
from  the  last  mentioned  Robert  Carter  to 
one  Semple,  who  mortgaged  the  premises  to 
Lee,  which  mortgage  was  foreclosed,  and 
the  lands  sold  under  the  decree,  and  pur- 
chased by  the  defendants  and  these  under 
whom  they  claim.  Upon  the  trial  the  record 
of  the  partition  made  between  the  tenants  in 
common  under  a  decree  of  the  High  Court  of 
Chancerv,  was  offered  to  be  read  in  evi- 
dence by  the  plaintiff,  but  rejected 
353  *by  the  Court,  because  it  appeared  to 
them  that  the  defendants  had  been  in 
possession  of  the  premises  ever  since  the 
year  1762,  under  the  conveyance  from  R.  C. 
jun.  to  J.  Semple. 

I  have  entertained  very  considerable 
doubts  upon  the  only  question  of  any  im- 
portance arising  in  this  cause ;  namely,  the 
admissibility  of  the  record  of  partition  be- 
tween Robert  and  Charles  Carter,  and  the 
other  tenants  in  common,  upon  the  trial  of 
this  ejectment,  inasmuch  as  neither  the  de- 
fendants, nor  any  person  under  whom  they 
claim,  except  Robert  Carter,  were  parties 
to  the  suit  in  Chancery  for  a  partition  of 
the  lands  held  in  common. 

In  the  first  place,  I  had  no  doubt  that  the 
covenant  to  stand  seised,  to  the  use  of  the 
other  parties  to  thai  covenant,  in  fee-simple, 
did,  under  the  operation  of  the  statute  of 
uses,  vest  a  legal  estate,  in  fee-simple,  in 
all  the  parties  thereto,  as  tenants  in  com- 
mon, of  the  whole  undivided  Frying-Pan 
tract  of  land. 

Secondly,  it  appeared  to  me,  that  if,  after 
partition  made,  a  real  action  had  been 
brought  against  either  of  the  tenants  in 
common,  they  might,  by  the  common  law, 
have  vouched  Robert  Carter,  jun.  as  heir  to 
the  covenantor,  to  warranty,  (b)  And,  on 
the  other  hand,  I  had  rio  doubt,  that,  if  a 
real  action  had  been  brought  against  John 
Semple,  or  his  heirs,  they  also  might  vouch 
the  same  Robert  Carter  to  warranty,  by 
virtue  of  his  conveyance  to  John  Semple. 
And  this  upon  that  principle  of  the  common 
law  which  substituted  a  voucher  in  lieu  of 
an  action,  (c)  And,  inasmuch,  as,  in  a 
contest  between  parties  claiming  under  the 
same  feoffor  with  warranty,  whichever  pre- 
vails, the  Warrantor  is  liable  to  the  other 
upon    his    warranty ;  or,   if  he  be  dead,  his 


(a)  Lee  v.  Tapscott,  2  Wasli. 

(b)  Co.  Lit  101.  b.  102  a. 

(c)  Co.  Lit.  102  a. 


heir  is  equally  liable ;  it  seemed  to  me  at 
first,  that  there  was  such  a  privity  between 
the  parties  in  this  ejectment,  as  that  the 
recotd  of  partition  might  be  admitted  as 
evidence  in  a  controversy  between  them. 
But  I  am  satisfied,  upon  further  considera- 
tion, that  it  ought  not.  For  there  is  no  priv- 
ity between  the  present  defendants  and 

354  Robert  Carter  who  *sold  the  lands    to 
Semple.     They  are  neither  the  heirs, 

nor  even  assigns,  of  Semple.  Their  claim 
is  founded  upon  the  decree  for  the  sale  of 
the  lands,  upon  the  foreclosure  of  Semple's 
mortgage  to  Philip  h,  Lee:  if  they  have  a 
conveyance,  it  must  be  from  the  sheriff, 
by  whom  the  decree  was  executed,  pursuant 
to  the  directions  of  the  statute,  (d)  There 
is  therefore  no  foundation  to  presume  any 
privity  between  Robert  Carter,  and  them. 
The  record,  therefore,  was  properly  re- 
jected, and  the  judgment  ought  to  be 
afBrmed. 

JUDGE  ROANE.  I  have  seen  no  ad- 
judged case  upon  the  very  point;  but  it 
would  seem  to  be  a  just  position,  that  a 
verdict  against  an  ancestor,  in  order  to 
bind  those  claiming  under  him,  must  have 
taken  place  during  the  existence  of  his 
title.  If  this  criterion  be  not  adhered  to,  I 
see  nothing  to  prevent  the  ancestor  and  his 
heirs  from  binding  those  deriving  title  un- 
der him,  at  the  most  remote  periods  of  time. 
This  would  produce  innumerable  frauds, 
and  let  in  the  transactions  of  insolvent  per- 
sons. Besides  the  spirit  of  the  rule,  that 
no  man  is  to  be  bound  by  a  verdict,  unless 
he  or  those  under  whom  he  claims,  had  the 
liberty  to  cross-examine,  would  perhaps, 
be  violated :  that  spirit  seems  to  require 
that  the  party  to  the  suit  in  which  the  ver- 
dict is  rendered  should  have  an  equal  inter- 
est with  him  against  whom  it  is  to  be  used. 
These  positions  seem  equally  to  apply  to 
decrees  in  equity :  and  in  the  case  in  ques- 
tion, Robert  Carter  was  not  equally  inter- 
ested with  the  appellees,  in  r^ation  to  the 
possession,  at  least,  of  the  land  in  contro> 
versy.  It  was,  perhaps,  unimportant  to 
him  whether  the  appellees  were  dispossessed 
of  this  land,  or  not.  In  the  one  case,  his 
warranty  would  bind  him  to  remunerate 
them  its  value ;  and,  in  the  other,  he  would 
have  to  yield  other  lands  of  equal  value  to 
the  plaintiffs  in  the  suit  for  partition.  He 
therefore  had  not  the  same  inducements 
with  the  appellees  to  defend  the  possession 
of  this  land :  and  consequently  the  decree 
in  the  suit  for  petition  was  rightly  re- 
jected. 

I  am  of  opinion  that  the  judgment  ought 
to  be  affirmed. 

355  »JUDGE    FLEMING.      The     only 
question  that  seems  material  for  this 

Court  to  decide  at  present,  is,  whether  the 
District  Court  erred  in  not  permitting  the 
record  of  the  suit  in  Chancery,  brought  by 
the  appellant,  and  others,  against  Robert 
Carter,  for  a  division  of  the  trust  estate,  to 
go  in  evidence  to  the  Jury,  on  the  trial  of 
the  ejectment? 

There  is  no  general  principle  of  law  that 
seems  better  settled  than  that  no  one  shall  be 
injured  or  affected  by  the  event  of  any  suit 
in  which  he  was  not  a  party ;  the  reasons- 
of   which    are   laid  down   in  all  the  books. 


(d)  L.  V.  ed.  1794.  and  c.  90.  s.  19. 
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and  are  too  obviona  to  need  repeating  here. 
There  waa  no  error  then,  in  the  Court's 
refusing  to  permit  the  record  in  the  suit  in 
Chancery  to  go  as  evidence  to  the  Jury,  the 
defendant  not  having  been  a  party  in  that 
«uit. 

With  respect  to  the  exception  on  the  part 
of  the  defendant  to  the  opinion  of  the  Court, 
in  permitting  the  paper  purporting  to  be  a 
copy  of  an  agreement  or  indenture  between 
the  members  of  the  Copper-mine  Company  in 
the  year  1731,  to  go  in  evidence  to  the  Jury, 
it  seems  immaterial  to  consider  it  here,  as 
he  was  the  prevailing  party  in  the  suit,  and 
received  no  injury  by  such  permission. 

Judgment  unanimously  affirmed. 


Wilkes  V.  Jackson. 
Wednesday,  April  27, 1806. 

Joint  AMSolt  Slid  Battery— Jndflrmeat  sffalnst  One— 
Bffect*— A  judfirment  for  damages.  In  a  separate 
action  against  one  of  several  persons  who  were 
guilty  of  a  joint  assault  and  battery,  is  a  bar  to  an 
action  asrainst  the  rest 

Sane— Same.— A  finding  in  a  special  verdict,  that  T. 
and  B.  were  concerned  In  the  same  affray  at  the 
same  time,  and  that  it  was  the  same  affray  for 
which  a  judg-ment  was  rendered  against  B.  is  a 
sufficient  finding  that  T.  and  B.  were  jointly  guilty 
of  the  same  assault  and  battery. 

Ephraim  Jackson  brought  an  action  of 
assault  and  battery  against  Thomas  Wilkes, 
in  the  County  Court  of  Brunswick.  The 
declaration  was  filed  Sept.  9,  1799 ;  an  office 
judgment  by  nil  dicit  obtained  against  the 

defendant,  and  a  writ  of  inquiry 
356      awarded,  which  was  continued  *unez- 

ecuted,  by  consent  of  parties,  until 
Wednesday,  the  26th  of  Ma^,  1801,  when  it 
was  set  aside,  and  the  defendant  pleaded, 
that,  **8ince  the  last  continuance  of  the 
cause,  to  wit,  on  the  25th  day  of  March, 
1802,  at  a  Court  held  for  the  County  of 
Brunswick,  the  plaintiff  recovered,  by  the 
judgment  and  consideration  of  the  said 
Court,  in  a  certain  action  of  trespass,  as- 
sault and  battery,  against  a  certain  Bur- 
well  Wilkes,  the  sum  of  one  hundred  and 
twenty  dollars  damages,  and  costs;  and 
that  the  trespass,  assault  and  battery,  in  the 
declaration  mentioned,  and  supposed  to  have 
been  committed  by  the  defendant  Thomas 
Wilkes,  is  one  and  the  same  trespass,  as- 
sault and  battery,  with  the  said  trespass, 
assault  and  battery,  in  the  said  action  of 
the  said  Ephraim  Jackson  against  the  said 
Burwell  Wilkes,  and  for  which  the  said 
Ephraim  Jackson  had  recovered  judgment 
as  aforesaid,  and  no  other  trespass,  assault 
and  battery;"  concluding  with  a  verifica- 
tion, and  praying  judgment  in  bar  of  the 
action. 

The  plaintiff  filed  a  replication,  alleging, 
that  the  trespass,  assault  and  battery  in  the 
declaration  mentioned,  was  not  the  same  for 
which  the   plaintiff  had  recovered  damages 


^JoiutTnapmMamn^Judgment  agralnst  One  of  Several 
— Bff«ct.~A  Judgment  against  one  of  several  Joint 
trespassers,  whether  satisfied  or  not,  is  a  bar  to  any 
action  against  the  cotrespassers.  Petticolas  v. 
City  of  Richmond.  85  Va.  456,  28  S.  E.  Rep.  606.  citing 
and  following  Wilk49  v.  Jackson  at  pages  458,  450.  460. 
On  this  qnestion.  the  principal  case  is  also  cited  in 
foot-note  to  Ruble  v.  Turner,  2  Hen.  AM.  88;  foot-note 
to  Ammonett  v.  Harris.  1  Hen.  &  M.  488:  Wells  v. 
Jackson.  3Munf.  460;  Brown  v.  Johnson,  ISGratt  651. 

See  monographic  note  on  ''Judgments'*  appended 
to  Smith  V.  Charlton.  7  Gratt.  425;  monographic  note 
on  "Assault  and  Battery"  appended  to  Boadcap  v. 
Sipe,  6  Gratt  818. 


in  his  action  against  Burwell  Wilkes,  ^'but 
a  separate  and  distinct  trespass,  assault  and 
battery,  and  the  proper  trespass,  assault 
and  battery  of  the  defendant  only.*'  On 
this  replication,  issue  was  joined,  and  a 
Jury  impanelled,  who  found  a  special 
verdict  in  these  words :  *  *  We  of  the  Jury 
find,  that  the  blows  of  Thomas  Wilkes  were 
not  the  blows  of  Burwell  Wilkes.  We  also 
find,  upon  the  admission  of  the  defendant, 
that  no  testimony  was  given  on  the  trial  of 
the  action  against  Burwell  Wilkes,  with 
respect  to  the  battery  by  the  defendant 
Thomas  Wilkes.  And  we  also  find  that 
both  the  defendant  Thomas  Wilkes,  and 
Burwell  Wilkes,  were  concerned  in  the 
same  affray,  at  the  same  time,  and  that  it 
was  the  same  affray  for  which  a  judgment 
was  rendered  in  this  Court  against  Burwell 
Wilkes.  If,  upon  the  facts,  the  law  be  for 
the  plaintiff,  we  find  for  the  plaintiff,  and 
assess  his  damages  to  thirty-eight  pounds, 
and,  if  the  law  be  for  the  defendant, 

357  we  ♦find  for  the  defendant."    On  this 
verdict,  the  Court  entered  a  judgment 

for  the  defendant,  from  which  the  plaintiff 
appealed  to  the  District  Court,  where  that 
judgment  was  reversed,  and  a  judgment 
entered  in  favour  of  Jackson  for  the  sum  of 
thirty-eight  pounds,  his  damages  assessed 
as  aforesaid,  and  costs ;  whereupon  Wilkes 
appealed  to  this  Court. 

Call,  for  the  appellant,  relied  on  the  cases 
of  Ammonett  v.  Harris  and  Turpin,(a)  and 
Ruble  V.  Turner  and  others,  (b)  as  conclu- 
sive authorities  in  his  favour. 

Hay,  for  the  appellee.  This  is  not  a  clear 
case  on  the  authorities  either  in  England 
or  in  this  country.  Hayden's  case(c)  does 
indeed  shew,  that  where  there  is  a  joint 
action  against  several  defendants  who  plead 
severally,  several  damages  cannot  be  .recov- 
ered :  but  this  does  not  apply  to  the  case  of 
several  actions.  In  5  Burr.  2791,  Lord 
Mansfield  said,  that,  as  the  trespass  was 
jointly  charged,  several  damages  could  not 
be  assessed;  hut  observed  expressly,  that 
he  did  not  meddle  with  the  case  of  several 
actions.  Where  the  suit  is  joint,  the  pleas 
several,  and  several  verdicts  for  damages, 
there  must  be  a  choice  de  melioribus  dam- 
nis :  not  so  where  the  actions  are  several. 
7  Vin.  256,  citing  Bulstr.  p.  157.  Sampson 
V.  Cranfield,  says,  **the  battery  of  one  can- 
not be  the  battery  of  another;"  and,  upon 
principles  of  reason  and  common  sense, 
such  ought  to  be  the  rule.  The  case  of 
Lane  v.  8anteloe,(d)  is  an  express  adjudi- 
cation in  my  favour:  for  there,  in  an  action 
for  a  malicious  prosecution,  the  damages 
were  permitted  to  be  severed,  even  though 
the  action  was  joint,  the  defendants  not 
having  pleaded  jointly. 

There  is  nothing  against  us  in  the  cases 
cited  by  Mr.  Call.  In  Ruble  v.  Turner,  the 
only  point  decided  was,  that  a  release  to 
one  joint-trespasser  is  a  bar  to  a  suit 
against  the  rest.  In  Ammonett  v.  Harris 
and  Turpin,  the  precise  question  here  in 
controversy  did  not  exist.     It    was    a 

358  joint  *action.    The  release  of  part  of 
the  damages  and  receipt   for   the  bal- 
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(b)  Ante,  p.  88. 

(c)  11  Co.  Rep.  5. 
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ance,  waa  a  bar  to  the  farther  progress  of 
the  same  action.  But  in  no  case  that  I 
have  seen  has  it  been  decided,  that,  where 
there  are  separate  actions,  a  judgment 
against  one  can  be  pleaded  in  bar  to  an  ac- 
tion against  another.  If  such  was  the  law, 
there  would  be  no  advantage  in  bringing 
separate  actions. 

But  the  Jury  in  this  case  have  not  found 
that  the  assaults  and  batteries  were  joint, 
or  the  same.  They  only  say  that  it  was  the 
same  affray  in  the  court-yard;  but  not  that 
the  assault  was  jointly  concerted  by  Bur- 
well  Wilkes  and  Thomas  Wilkes.  They  say 
too,  that  no  evidence  was  exhibited  in  the 
suit  against  Burwell  Wilkes  of  the  assault 
and  battery  committed  by  Thomas  Wilkes. 
It  would  seem  from  this,  that,  in  fact,  there 
were  two  distinct  and  separate  assaults  and 
batteries. 

Call,  in  reply.  There  is  no  battery  ex- 
pressly found  by  the  Jury.  To  supply  this, 
you  go  back  to  the  plea  which  says  it  was 
the  same  assault  and  battery. 

The  case  of  Ammonett  v.  Harris  and 
Turpin  settled  the  principle  now  in  contro- 
versy, upon  full  consideration  of  all  the  au- 
thorities. That  principle  is,  that,  in 
assault  and  battery,  all  are  principals,  and 
satisfaction  by  one  is  satisfaction  against 
all.  Where  the  action  is  joint,  and  judg- 
ment is  taken,  the  plaintiff  can  proceed  no 
farther,  because  he  can  have  but  one  satis- 
faction. The  same  reason  applies  where  he 
sues  one  separately:  by  taking  judgment 
against  that  one,  he  tacitly  admits,  that 
this  is  all  the  satisfaction  he  is  entitled  to. 
Mr.  Hay  observed,  that,  if  such  is  the 
law,  there  is  no  benefit  in  bringing  separate 
actions.  Neither  is  there,  nor  can  there 
be.    If  the  plaintiff  brings  separate  actions, 

it  is  at  his  peril. 
359  •  *Saturday,  April  30.  The  Judges 
pronounced  their  opinions. 
.JUDGE  TUCKER.  The  only  material 
question  that  seems  to  occur  in  this  cause 
is,  whether  in  an  action  of  trespass,  as- 
sault, and  battery,  brought  against  one  de- 
fendant, he  can  plead  in  bar  of  a  recovery, 
a  judgment  obtained  against  another  de- 
fendant, for  the  same  cause  of  action,  in 
another  suit. 

Mr.  Hay  endeavoured  to  distinguish  be- 
tween this  case  and  the  cases  of  Ammonett 
V.  Turpin  and  Harris,  and  Ruble  v.  Turner 
and  others,  in  this  Court,  (a)  but  the  prin- 
ciple, that  the  plaintiff  can  have  but  one 
satisfaction  appears  to  be  precisely  the 
same.  And  it  appears  from  Bull.  Ni.  Pri. 
20,  who  cites  Yelverton  68,  that  it  matters 
not,  whether  the  recovery  was  had  in  a 
joint,  or  in  a  several  action.  1  Esp.  318, 
is  to  the  same  effect. 

But,  it  may  be  thought  that  the  verdict  is 
too  uncertain  as  not  being  responsive  to  the 
issue  joined  between  the  parties.  The  gist 
of  the  inquiry  upon  this  plea  is  whether  the 
assault  and  battery  charged  in  the  plain- 
tiff's action  against  Burwell  Wilkes  in  one 
and  the  same  with  the  assault  and  battery 
charged  in  this  action.  The  Jury  have, 
indeed,  with  an  apparent  affectation  of  su- 
perior sagacity,  told  the  Court  that  *'the 
blows  of  Thomas  Wilkes  were  not  the  blows 
of  Burwell    Wilkes."    But,    if   those  blows 


(a)  1  Hen.  &  Mnnf.  p.  88. 


were  given  at  the  same  time  and  place,  and 
in  concert  with  each  other,  the  law  pro* 
nounces  differently  fh>m  the  Jury.  The 
Jury  afterwards  find  that  both  Thomas  and 
Burwell  were  concerned  in  the  same  affray, 
at  the  same  time ;  they  then  proceed  to  say,, 
that  it  was  the  same  affray,  for  which  a 
judgment  was  rendered  in  that  Conrt 
against  Burwell  Wilkes.  Now  what  is  an 
affray?  We  are  told  that  it  is  the  fighting 
of  two  or  more  persons  in  some  public 
place,  (b)  Now,  though  there  may  be  an 
assault  and  battery,  without  fighting,  there 
cannot  I  think  be  any  fighting  without  an 
assault.  And,  if  the  fighting  be  not  with 
missile  weapons,  it  must  also  t>e  at- 
360  tended  with  a  battery.  *Judge  Black- 
stone  distinguishes  an  affray  from  an 
assault,  only  from  the  circumstance  of  the 
place  where  it  happens.  If  in  a  public  one, 
it  is  an  affray;  if  in  private,  an  assault. 
I  therefore  think  the  verdict  sufficiently  re- 
sponsive to  the  issue,  to  entitle  the  defend- 
ant to  a  judgment  in  his  favour;  and 
therefore  that  the  judgment  of  the  District 
Court  should  be  reversed,  and  that  of  the 
County  Court  affirmed. 

JUDGE  ROANE.  An  examination  of  the 
case  of  Ammonett  v.  Harris  and  Turpin,  (c) 
will  shew  that  (perhaps)  every  Judge  ex- 
pressed an  affirmative  opinion  upon  the 
point  now  in  question ;  namely,  that  a  judg- 
ment recovered  in  an  action  against  one 
trespasser  may  be  pleaded  in  bar  to  an  ac- 
tion brought  against  another  for  the  same 
trespass:  and  this  seems  warranted  by  the 
cases  there  cited. 

As  to  the  prelent  verdict,  some  ambiguity 
arises  from  its  having  used  the  word 
**affray:"  but  when  we  consider  its  true 
import,  I  think  the  verdict  sufficiently  cer- 
tain. An  affray  is  defined  to  be,  *^the 
fighting  of  two  or  more  persons  in  some 
public  place. "(d)  An  affray  therefore  is 
nothing  more  than  a  public  fight.  If  the 
word  **fight,"  or  **public  fight,"  be  r^adin 
the  verdict  in  lieu  of  the  word  **affray,"  it 
will  sufficiently  appear,  that  the  battery 
now  in  question  is  the  same  battery  with 
that  for  which  the  former  recovery  was  had. 
In  substance,  therefore,  I  think  the  verdict 
sufficient. 

I  am  consequently  of  opinion  that  the 
judgment  of  the  District  Court  is  erroneous, 
and  that  judgment  be  entered  for  the  de- 
fendant. 

JUDGE  FLEMING.  The  only  point  re- 
specting the  merits  of  this  case  is,  whether, 
if  a  trespass,  assault,  and  battery,  be  com- 
mitted by  several,  a  judgment  against  one 
of  them  is  satisfaction  for  the  whole? 

It  has  been  decided,  by  the  unanimous 
opinion  of  this  Court,  in  the  case  of  Am- 
monett V.  Harris  and  Turpin,  (e)  that  a  re- 
covery against  one,  and  a  receipt  of  the 
damages  recovered,  is  full  satisfaction, 
and  precludes  the  plaintiff  from  making  an 
election  against  which  of  the  defend- 
361  ants  he  will  *take  that  satisfaction  l 
but  that  was  a  case  of  a  joint  action 
against  several  defendants:  and  Mr.  Hay, 
in   the   argument,    made  a   distinction  be- 
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j)  4  Bl.  CJom.  146. 

c)  1  Hen.  &  Munf.  488. 

d)  4  Bl.  Oom.  144. 

e)  1  Hen.  &  Munf.  488. 


2  HEN.  &  M. 


Carr's  Ex'or  V,  Anderson* 


362-868 


tween  that  case  and  the  one  now  under  con- 
sideration, in  which  there  were  aeparate 
actions,  and  therefore  insisted  that  the  re- 
covery against  Burwell  Wilkes  was  no  bar 
to  his  action  against  the  appellant  Thomas 
Wilkes :  but  the  distinction  taken  seems  not 
to  vary  the  principle;  as  it  has  been  shewn 
by  the  cases  already  cited,  that  if  a  recovery 
be  had  in  a  separate  action  against  one 
joint  trespasser  for  a  battery,  that  recovery 
may  be  pleaded  in  bar  to  an  action  for  the 
same  battery,  brought  against  another. 

On  my  first  perusal  of  the  record,  how- 
ever, I  was  doubtful  whether  the  facts  found 
in  the  verdict  were  sufficiently  explicit  to 
authorise  a  judgment  thereon,  and  whether 
a  venire  facias  de  novo  would  not  be  neces- 
sary; but,  on  particular  attention  to  the 
definition  of  the  word  affray,  made  use  of 
in  the  verdict,  instead  of  the  word  battery, 
used  in  the  pleadings,  they  appear  to  be 
synonymous,  and  my  doubt  is  removed ;  so 
that  I  have  no  difficulty  in  saying  that  I 
think  the  judgment  of  the  District  Court  is 
erroneous,  and  ought  to  be  reversed,  and 
that  of  the  County  Court  affirmed. 


Carr's  Executor  v.  Anderson. 

In  two  suits. 

Thursday,  April  28, 1806. 

Bzecvtort  and  Adiiiinl4trator«— Inventory  and  Ap- 
praisal—Siarnioff  of— Evidence.*— An  appraisement 
of  the  estate  of  a  deceased  person,  not  slimed  by  the 
executor  or  administrator,  but  by  the  appraisers 
only,  is  no  inventory  ol  tbe  estate,  and  cannot  be 
given  in  evidence  as  such  in  any  suit  by  or  asraiust 
snch  executor  or  administrator. 

Same— Same— 5«nie— Admission  to  Record. —Quere. 
whether,  to  authorise  the  giving-  an  inventory  and 
appraisement  in  evidence,  it  must  have  been 
admitted  to  record,  as  well  as  sUmed  by  the  exec^ 
utor  or  administrator,  and  by  the  appraisers. 

Same-Same— Welfftat  as  Evidence.— It  seems  tbat 
inventories  and  appraisements  are  prima  facie 
evidence  of  the  value  only  of  the  property  inven- 
toried and  appraised:  being  no  evidence,  against 
any  person,  other  than  the  executor  or  adminis- 
trator, that  such  property  belonged  to  the  dece- 

^dent^ 

Same— Coats.— How  costs  are  to  be  taxed  against  an 
executor  who  declares  on  an  assumpsit  to  himself, 
(for  transactions  subsequent  to  the  death  of  the 
testator.)  and  who  is  cast  in  his  suit 

Garland  Carr  as  executor  of  the  last  will 
and  testament  of  Barbara  Carr,  deceased, 
brought  an  action  of  assumpsit  in  the  Dis- 
trict Court  of  Richmond  against  Na- 
362  thaniel  *  Anderson  ^*for  certain  goods, 
wares,  merchandizes,  and  cattle  of  the 
estate  of  the  plaintiff's  testator  sold  and 
delivered  by  the  plaintiff  to  the  defendant," 
&c.     Plea  non-assumpsit  and  issue. 

On  the  trial  of  the  cause  a  bill  of  excep- 
tions was  filed  in  the  following  words:  **Be 
it  remembered,  that  at  the  trial  of  this 
cause,  the  counsel  for  the  plaintiff  moved 
the  Court  to  instruct  the  Jury  that  the  in- 
ventory and  appraisement  of  Barbara  Carr's 
estate,  produced  in  evidence  by  the  plain- 
tiff, is  prima  facie  evidence  against  the 
defendant,  that  the  property  mentioned  in 
it  had  been  left  by  Barbara  Carr,  deceased ; 
but  the  Court  overruled  the  motion,  and  in- 
structed the  Jury  that  the  inventory  and 
appraisement  was  no  evidence   in  this  case 


*Bxecators  and  Administrators— Inventory  and  Ap. 
pralsai— Siffnins  of— Evidence.— The  principal  case  is 
cited  and  approved  in  Atwell  v.  Milton,  4  Hen.  &  M. 
K6:  Parks  v.  Rucker.  5  Leiah  158. 

See  monographic  note  on  Executors  and  Admin- 
istrators** appended  to  Bosser  v.  Depriest,  SQratt  9, 


against  the  defendant,  that  the  goods  in- 
ventoried belonged  to  the  said  Barbara 
Carr;  to  which  opinion  the  counsel  for  the 
plaintiff  did  except,"  Ac. 

The  Jury  found  a  verdict  for  the  defend- 
ant, and  judgment  was  entered  accordingly, 
from  which  the  plaintiff  appealed. 

The  clerk  of  the  District  Court  inserted 
in  the  record  (as  copies  of  papers  filed  in 
the  foregoing  suits)  a  copy  of  the  will  of 
Barbara  Carr,  admitted  to  probate  in  Louisa 
County  Court,  and  a  writing  headed,  **In- 
ventory  and  appraisement  of  the  estate  of 
Barbara  Carr,  deceased,  taken  this  15th 
January,  1795,"  with  a  certificate  annexed 
in  these  words,  **  agreeably  to  an  order  of 
the  worshipful  Court  of  Louisa,  bearing 
date  12th  January,  1795,  the  subscribers 
did,  on  the  15th  ol  the  same,  proceed  to 
take  an  inventory,  and  make  an  appraise- 
ment of  the  estate  of  Barbara  Carr,  de- 
ceased, agreeably  to  the  foregoing  schedule. 
William  O.  Callis,  Samuel  Ragland,  Thomas 
Ragland. "  *  *  A  copy  teste  John  Poindexter, 
jnn.  clerk  Louisa  Court."  But  this  writing 
was  not  signed  by  Garland  Carr  the  ex- 
ecutor. 

Nicholas,  for  the  appellant,  quoted  the 
Rev.  Code,  1  vol.  p.  165,  sect.  39,  to  shew 
that  the  inventory  and  appraisement 
363  *is  prima  facie  evidence,  subject  to 
be  rebutted  by  contrary  testimony  on 
the  other  side.  The  District  Court  in- 
structed the  Jury,  perhaps  on  a  different 
point  from  that  proposed.  The  question 
was  not,  whether  the  property  in  the  arti- 
cles mentioned  in  the  inventory  belonged 
to  Barbara  Carr;  but  whether  she  had  left 
those  articles.  Now,  if  the  Court  be  re- 
quested to  instruct  the  Jury,  and  refuse  to 
give  any  instruction  on  the  point  requested, 
but  instruct  on  a  different  point,  it  is  error. 
I  go  farther,  however,  and  contend  that  the 
inventory  is  prima  facie  evidence  of  the 
right  of  property. 

Randolph,  for  the  appellee,  said,  that  the 
paper  exhibited  as  an  inventory  was  not 
duly  authenticated,  having  only  been  lodged 
with  the  clerk,  and  not  appearing  to  have 
been  returned  to  the  Court  and  admitted  to 
record.  Besides,  if  it  had  been  duly  authen- 
ticated, it  was  not  evidence  against  the 
defendant  in  this  action :  for  the  true  con- 
struction of  the  act  of  Assembly  is,  that 
inventories  and  appraisements  are  to  be 
prima  facie  evidence  in  suits  by  or  against 
the  executor  or  administrator,  wnere  the 
value  of  the  estate  received  by  him  comes 
in  question,  but  not  in  other  cases. 

Nicholas,  in  reply.  The  inventory  and 
appraisement  in  the  record  does  not  appear 
the  same  with  that  produced  in  Court.  The 
true  question  was  whether  an  inventory  and 
appraisement  was  prima  facie  evidence. 
The  Court  therefore  misled  the  Jury  by 
leading  them  to  think  that  such  a  document 
was  not  prima  facie  evidence. 

JUDGE  ROANE.  The  case  of  HamiU 
ton  V.  Russell,  in  the  Supreme  Court  of  the 
United  States,  (a)  shews  that  the  Courts  are 
not  bound  to  instruct  upon  a  mere  abstract 
question. 

Nicholas.  But  this  was  not  a  question  of 
that  sort. 


(a)  1  Cranch,  809. 
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JUDGE  ROANE.     It  was;  if    there   was 
no  inventory  produced. 

364  *Nichola8i.     I    will   admit    the    in- 
ventory now  in  the  record  was  the  in- 
ventory produced ;  which  being  supposed,  it 
was  not  an  abstract  question. 

The  law  is  in  general  terms,  that  the  in- 
ventory may  be  evidence  in  suits  by  or 
against  executors.  Of  course  it  must  oper- 
ate upon  other  persons  being  parties  to  such 
suits. 

This  inventory  was  a  good  one,  though 
not  signed  by  the  executor,  because  it  was 
offered  as  evidence  by  himself.  Its  not 
having  been  recorded  was  of  no  conse- 
quence ;  for  the  law  does  not  render  it  nec- 
essary that  the  Court  should  sanction,  or  ad- 
mit it  to  record,  in  order  to  give  it  validity. 

Tuesday,  May  3.  The  Judges  pronounced 
their  opinions. 

JUDGE  TUCKER.  This  was  an  action 
of  indebitatus  assumpsit  for  goods,  wares, 
merchandize,  and  cattle  of  the  estate  of  the 
plaintiff's  testator,  sold  and  delivered  the 
defendant.  Plea  non-assumpsit  and  issue. 
Upon  the  trial  the  plaintiff  tendered  a  bill 
of  exceptions,  which  states,  '^that,  on  the 
trial  of  the  cause,  the  counsel  for  the  plain- 
tiff moved  the  Court  to  instruct  the  Jury, 
that  the  inventory  and  appraisement  of 
Barbara  Carr's  estate  produced  in  evidence 
by  the  plaintiff,  (but  not  set  forth,  or  other- 
wise identified  by  the  bill  of  exceptions, ) 
is  prima  facie  evidence  against  the  defend- 
ant, that  the  property  mentioned  in  it,  had 
been  left  by  Barbara  Carr,  deceased:  but 
the  Court  overruled  the  motion,  and  in- 
structed the  Jury  that  the  inventory  and 
appraisement  were  no  evidence,  in  this 
cause,  against  the  defendant,  that  the  goods 
inventoried  belonged  to  the  said  Barbara 
Carr."  In  the  record  there  is  an  inventory 
and  appraisement  certified  as  a  copy  by  the 
clerk  of  Louisa  Court,  which  purports  to 
have  been  made  agreeably  to  an  order  of 
that  Court,  and  appears  to  have  been  signed 
by  three  persons,  the  appraisers,  we  may 
suppose,  but  not  by  the  executor,  nor  does 
it  appear  that  it   had  been  submitted 

365  *to  the  Court,  and  ordered  to  be   re- 
corded.    Nor  does  it  appear  from  any 

thing  in  the  record,  how  this  identical 
paper  was  made  a  part  of  it,  unless  the  de- 
scription in  the  bill  of  exceptions  be  suflB- 
cient  for  that  purpose. 

At  common  law  no  written  evidence  is 
considered  as  forming  a  part  of  the  record, 
unless  mentioned  in  the  pleadings,  with  a 
profert  in  Curia,  or  made  a  part  of  the  rec- 
ord by  praying  oyer  thereof,  and  setting 
it  forth,  in  haec  verba,  or  specially  found 
i  n  a  special  verdict,  or  set  forth,  in  haec 
verba,  by  a  bill  of  exceptions,  or  demurrer 
to  evidence.  In  the  latter  cases  it  is  usual, 
in  order  to  save  time,  only  to  insert  a  few 
of  the  initial  words  by  way  of  identifying 
them,  and,  then  the  clerk  copies  them  at 
length,  either  in  the  body  of  the  verdict  or 
bill  of  exceptions,  or  certifies  them  as  the 
papers  referred  to  by  the  initial  words.  In 
the  present  instance,  that  cautionary  step 
has  been  altogether  omitted.  And  it  seems 
to  me  that  it  would  be  a  dangerous  preced- 
ent for  this  Court  to  consider  any  paper  not 
properly  identified  by  a  special  verdict,  or 
a  bill  of  exceptions,  as  constituting  a  part 


of  the  record. (a)  That  an  inventory  and 
appraisement  of  the  estate  of  a  deceased 
person,  all  due  solemnities  having  been 
observed,  is  admissible  evidence  in  all  suits 
by,  or  against  executors  and  administrators 
hath  been  declared  by  the  Legislature. (b) 
And  I  am  of  opinion  that,  when  admissi- 
ble, it  is,  prima  facie,  evidence  to  prove 
that  the  articles  therein  contained  came  to 
the  hands  of  the  executor  as  the  property  of 
his  testator,  and  were  reasonably  worth  the 
sum  to  which  they  were  respectively  ap- 
praised: which  evidence,  however,  is  not 
conclusive,  either  for,  or  against  the  exec- 
utor. Whether  the  inventory  and  appraise- 
ment mentioned  in  the  bill  of  exceptions 
was  an  original  paper ;  and  whether  it  was 
an  inventory  of  a  part  only,  or  of  the 
whole  of  Barbara  Carr's  estate,  might  have 
been  shewn,  if  there  had  been  due  attention 
paid  in  the  bill  of  exceptions.  It  would 
seem  from  the  strict  words  of  it,  that  it 
was   an    original    paper:    and    it    is 

366  *con tended  by  the  counsel  for  the  ap- 
pellant, that  this   Court   will   intend 

that  all  due  solemnities  had  been  complied 
with :  and,  therefore,  that  no  notice  ought 
to  be  taken  of  the  paper  in  the  record, 
which  is  only  a  copy ;  nor  can  the  Court  in- 
fer from  the  inspection  of  that  copy,  that 
the  paper  exhibited  was  liable  to  any  of  the 
objections,  for  the  want  of  due  solemnities 
being  observed  to  which  that  copy  may  be 
liable.  The  counsel  on  the  other  side  in- 
sist that  that  copy  is  sufficiently  identified 
by  the  bill  of  exceptions,  for  the  Court  to 
pass  judgment  upon  the  matter  contained 
in  the  bill  of  exceptions.  Were  I  satisfied 
of  that,  I  should  feel  no  hesitation  in  de- 
ciding that  the  inventory  and  appraisement, 
whch  is  to  be  found  among  the  papers  filed 
in  the  cause,  not  being  signed  by  the  ex- 
ecutor, nor  appearing  to  have  been  snb- 
mitted  to  the.  Court,  and  by  it  admitted  to 
record  was  not  admissible  evidence  upon  the 
trial  of  this  cause,  (c)  My  opinion  is  that 
the  paper  mentioned  in  the  bill  of  exceptions 
not  being  identified,  and  properly  spread 
upon  the  record,  so  as  to  enable  this  Court 
to  decide  upon  it,  without  a  doubt,  whether 
due  solemnities  had  been  observed,  or  not, 
upon  the  principle  established  in  the  case 
of  Barrett  &  Co.  v.  Tazewell,  (d)  we  ought 
to  reverse  the  judgment,  and  remand  the 
cause  to  the  District  Court  for  a  new  trial 
to  be  had  therein ;  the  case  upon  the  bill  of 
exceptions  being  too  imperfectly  stated  for 
this  Court  to  determine  the  question  be- 
tween the  parties  upon  just  principles. 

JUDGE  ROANE.  There  is  no  doubt  but 
that  the  inventory  and  appraisement  con- 
tained in  the  record  is  the  document  referred 
to  in  the  bill  of  exceptions.  The  terms, 
*4he  inventory  and  appraisement,"  are 
conclusive  to  shew  that  only  one  inventory 
and  appraisement  was  exhibited  on  the 
trial.  If  the  bill  of  exceptions  had  referred 
to  the  document  as  ** hereto  annexed,'' or 
*4n  haec  verba,"  (without  actually  setting 
it  out  at  large, )  it  is  supposed,  that  no  ob- 
jection   to   the   identity  of  the  paper 

367  would  be  taken ;  and  yet  a  *reference 


(a)  Vide  Mandeyille  &  Jameson  v.  Perry,  M.  S. 

(b)  Rev.  Code.  vol.  1,  c.  92,  sect  88,  80. 

(c)  1  Esp.  DiGT.  360.  Bull  Ni  Pri.  140. 

(d)  1  Call.  216. 
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of  this  sort  aubmita  aa  much  to  the 
fidelity  of  the  cierk,  and  is  aa  much  subject 
to  the  objecti<?ii  of  uncertainty  aa  is  the 
document  in  the  present  caae.  So,  if  the 
<:lerk  had  introduced  thia  exhibit  by  aaying 
it  waa  the  inventory  and  appraisement 
*' produced  in  evidence  by  the  plaintiff,'* 
(naing*  the  words  of  the  bill  of  exceptions,) 
it  is  presumed  the  objection  would  not  lie : 
"but  it  would  seem  that  his  saying  that  this 
was  the  inventory  and  appraisement  ** filed 
in  the  foregoing  suit,"  when  the  Court  had 
admitted  (by  aigning  the  exceptions)  that 
only  one  waa  produced  in  evidence,  ia 
snbstantially  the  same  thing.  In  truth,  un- 
less every  document  ia  to  be  aet  out  at  large 
in  the  bill  of  exceptiona,  (which  cannot  be 
conveniently  done  in  the  hurry  of  a  trial, 
or,  in  the  language  of  the  booka,  '^ while 
the  thing  is  transacting,")  it  must  be  left 
to  the  clerk  to  complete  the  bill  of  excep- 
tions by  transcribing  the  documehts  re- 
ferred to:  the  present  case  excludes  the 
possibility  of  the  clerk's  mistaking  the 
document  referred  to,  because  it  is  admitted 
that  only  one  inventory  and  appraisement 
was  produced  in  evidence;  and  therefore  I 
think,  that  words  of  reference  in  the  bill  of 
exceptions  in  this  case  are  not  absolutely 
necessary. 

Whatever  may  be  the  effect  of  an  inven- 
tory and  appraisement  when  legally  ex- 
ecuted, our  act  ia  poaitive,  that,  when  the 
appraisement  is  adopted  as  an  inventory,  it 
must  be  signed  by  the  executor.  A  signa- 
ture in  such  caae  ia  essential  to  constitute 
the  appraisement  an  inventory;  and  this  is 
probably  also  the  case  of  a  separate  inven- 
tory, (a)  although  our  act  (as  well  aa  the 
English  acts)  is  silent  respecting  it.  In 
both  cases,  the  signature  of  the  executor 
would  seem  to  be  indiapensable,  aa  perfect- 
ing the  instrument.  On  the  ground,  then, 
of  the  want  of  signature  in  this  case,  I 
think  the  opinion  of  the  District  Court 
stands  justified,  and  that  the  judgment 
ought  to  be  affirmed. 

JUDGE  FLEMING.  Two  questions  were 
made  in  the  argument  of  thia  cause,  which 
seem  to  ariae  out  of  the  record: 
368  *lst.  Whether  the  paper,  purporting  to 
be  the  inventory  and  appraisement  of 
Barbara  Carr's  estate,  and  offered  by  the 
plaintiff'a  counsel  at  the  trial,  aa  evidence, 
and  rejected  by  the  Court,  is  the  identical 
paper  now  produced  with  the  record?  and 
if  so,  2dly.  Whether  the  Court  erred  in  re- 
fusing to  suffer  the  said  paper  to  go  as  evi- 
dence to  the  Jury? 

With  respect  to  the  first  point,  it  appears, 
that  the  paper  was  produced,  and  offered  as 
evidence  at  the  trial,  by  the  counael  for  the 
plaintiff,  and,  on  ita  being  rejected,  he  filed 
hia  exception  to  the  opinion  of  the  Court, 
from  which  he  prayed  and  obtained  an  ap- 
peal to  thia  Court,  and  brought  up  the  rec- 
ord, and  the  paper  in  queation  along  with  it, 
with  a  certificate  of  the  clerk,  that  **the  fol- 
lowing are  copies  of  the  papers  filed  in  the 
foregoing  suit,"  and  then  immediately  fol- 
low the  will  of  Barbara  Carr,  a  certificate 
of  its  probate,  and  the  paper  in  queation, 
purporting  to  be  an  inventory  and  appraiae- 
ment  of  her  eatate. 

It  is  not  to  be  preanmed,   then,    that   the 


<a)  See  Ballert  14a 


counael,  in  order  to  aatiafy  thia  Court,  that 
the  Diatrict  Court  erred  in  rejecting  the 
paper,  would  have  produced  here,  a  differ- 
ent one  from  that  rejected  by  the  Court  be- 
low :  and  if  the  clerk,  through  miatake,  had 
certified,  and  aent  up,  a  wrong  paper,  there 
ia  no  doubt  but  the  counsel  would  have 
moved  for,  and  obtained,  a  certiorari,  that 
the  true  rejected  paper  might  have  been 
brought  up;  and  his  not  having  done  ao 
was  a  tacit  acknowledgment  that  it  was  the 
proper  document;  which  he,  indeed,  in  the 
latter  part  of  his  argument,  admitted,  in 
his  reply  to  Mr.  Randolph. 

Aa  to  the  second  point,  I  think  we  need 
not  travel  out  of  our  own  act  of  Aasembly 
to  decide  on  that.  In  the  38th  section  of 
the  act  concerning  wills,  and  the  distribu- 
tion of  intestate's  estates,  (b)  it  is  enacted, 
that  appraisers  nominated  by  the  Court 
granting  a  probate,  or  administration,  be- 
ing sworn  before  a  justice  ot  peace,  shall, 
truly  and  justly,  to  the  best  of  their  judg- 
ment, view  and  appraise  all  the  peraonal 
eatate  to  them  produced,  and  shall  re- 

369  turn  such  appraisement  *under    their 
handa  to  the  Court  ordering  the  same ; 

which  appraisement,  if  signed  by  the  exec- 
utor or  administrator,  may  be  considered  aa 
an  inventory  of  auch  part  of  the  estate  as 
had  heretofore  come  to  hia  hands.  It  fol- 
lows, then,  I  conceive,  that,  if  auch  ap- 
praisement be  not  signed  by  the  executor 
or  administrator,  it  may  not  be  considered 
aa  an  inventory  of  any  part  of  auch  eatate. 

By  the  39th  section  of  the  same  act,  in- 
ventories and  appraisements  may  be  given 
in  evidence,  in  any  suit  by  or  against  the 
executor  or  admin iatra tor,  but  shall  not  be 
conclusive  for  or  against  him,  if  other  tes- 
timony be  given,  that  the  estate  was  really 
worth,  or  was  bona  fide  aold,  for  more  or 
less  than  the  appraisement.  This  qualified 
admission  of  inventories  and  appraisements 
to  be  given  in  evidence,  seems  to  go,  rather, 
to  the  value,  or  worth  of  the  estate,  than  to 
ascertain  the  identity  of  the  articlea;  and, 
taking  the  two  clauses  of  the  act  together, 
it  aeems  to  me,  that  the  paper  now  under 
consideration  could  not  be  conaidered  aa  an 
inventory  of  any  part  of  Barbara  Carr's  es- 
tate, for  want  of  the  signature  of  the  exec- 
utor; and  therefore  was  not  admissible  aa 
evidence  at  the  trial,  for  any  purpose  what- 
ever. 

The  judgments  affirmed  in  both  suits. 

A  question  arose  as  to  the  costp.  The 
appellant  having  declared  on  an  assumpsit 
to  himself  for  transactions  subsequent  to 
the  death  of  his  testatrix,  and  having  failed 
in  his  action,  it  was  suggested,  that  the 
judgment  for  coats  should  be  entered  against 
him  absolutely,  and,  in  the  first  instance, 
in  conformity  with  what  seemed  to  have 
been  the  decision  of  the  Court,  in  Thorn- 
ton, executor  of  Champ,  v.  Jett,  as  reported 
in  1  Wash.  138, 139.  But  upon  looking  into 
the  entry  in  that  case,  it  waa  discovered, 
that  the  judgment  for  costs  waa  against  the 
executor,  *  4o  be  levied  of  the  goods  and 
chattels  of   the  testator,  in  hia  handa 

370  to  be  administered,  *if  so  much  thereof 
he  hath;  but  if  not,  then  to  be  levied 

of  his  own  proper  goods  and  chattels." 
The  entry,  in  thia  case,  conformed  to  the 


(b)  Rev.  Code,  vol.  1,  p.  16S. 


2  HEN.  &  M. 


VnCGIKIA  KBFORT8,  AmNOTATBD. 


37I-871 


above  precedent;  and  the  costs  were  "to  be 
levied  of  the  snoods  and  chattels  of  the  said 
Barbara  Carr,  [the  testatrix,]  in  the  hands 
of  the  appellant  to  be  administered,  if  so 
much  thereof  he  hath ;  but  if  not,  then  of 
his  own  proper  goods  and  chattels." 


Archer,  Administrator  of  Tanner,  v.  Saddler. 

Tbarsday.  April  28. 1806. 

Onut— When  PtmuiiimI*— Province  of  Jury.— A  patent 
or  ffrant  for  lands  may,  under  circumstances,  be 
presumed  to  have  formerly  issued,  of  whicli  cir- 
cumstances, and  of  the  conclusion  to  be  drawn 
from  them,  it  is  the  province  of  the  Jury,  and  not 
of  the  Court  to  judare. 
"         -PoseeMloi 


lioo  end  Payment  of  Taxes.— In 
this  case,  the  circumstance  of  upwards  of  sixty 
years  peaceable  and  uninterrupted  possession  in 
the  caveator,  and  those  under  whom  he  claimed, 
together  with  the  payment  of  quit-rents  before, 
and  Uxes  since,  the  revolution,  was  considered 
as  sufficient  ground  for  such  presumption. 
AdnlnUtrator  Cum  Teatamento  Aonexo— When  May 
Maintain  Caveat t— An  administrator  with  the  will 
annexed,  beinff  in  possession  of  lands  therein 
directed  to  be  sold,  may  maintain  a  caveat  to  pre- 
vent any  other  person  from  obtaininir  a  patent  for 
the  same  as  waste  and  unappropriated. 

On  the  13th  day  of  May,  1801,  Peterfield 
Archer,  administrator,  with  the  will  an- 
nexed of  Branch  Tanner,  deceased,  filed 
with  the  clerk  of  the  District  Court  of  Rich- 
mond, a  copy  of  a  caveat  in  the  following' 
words:  *'Let  no  grant  issue  to  Thomas 
Saddler,  or  his  assigns,  for  two  hundred 
and  twenty-eight  and  one  quarter  acres  of 
land  in  Chesterfield,  on  Indian  Spring 
Branch,  surveyed  in  the  name  of  the  said 
Saddler,  on  the  3d  of  October,  1797,  and  re- 
turned to  the  land-office,  on  the  10th  day  of 
January,  1798;  because  Peterfield  Archer, 
administrator,  with  the  will  annexed  of 
Branch  Tanner,  deceased,  claims  the  said 
land,  under  the  testament  and  last  will 
of    the   said   Tanner,   to  sell   first  for  the 

?urpose  of  paying  the  debts  of  the  said 
'anner,  and,  afterwards,  of  paying  over 
the  residue  of  the  money  in  equal  pro- 
portions to  Joseph  Royal  Archer,  Pe- 
terfield Archer,  Mary  Page,  Finnie 
Saunders,  formerly  Archer,  Martha  Field 
Archer,  and  Elizabeth  Royal  Archer,  lega- 
tees of  the  said  Tanner,  who  was  seised  and 
possessed  of  the  said  land  in  fee-simple  in 
his  life- time.  He  the  said  Tanner,  and 
those  under  whom  he  held,  or  from 
371  whom  he  derived  title  to  *the  said 
land,  having  been  in  rightful  and 
peaceable  possession  thereof  for  60  years  at 
least  anterior  to  the  date  of  the  entry,  by 
virtue  of  which  the  said  Saddler  caused  said 
sun'ey  to  be  made." 

On  this  caveat,  a  Jury,  being  impanelled 
to  ascertain  the  facts  which  were  not  agreed 
between  the  parties,  found  that  Peterfield 
Archer,  in  whose  name  the  caveat  was  pros- 


•Qrant— When  Presumed.— A  patent  or  ffrant  may 
sometimes  be  presumed,  where  there  has  been  long 
and  uninterrupted  possession  of  land  under  claim 
of  title  and  long  continued  payment  of  taxes.  See 
the  principal  case  cited  in  Holleran  v.  Meisel.  87 
Va.  408,  18  S.  £.  Rep.  88:  Matthews  t.  Burton,  17 
Gratt  817;  Hale  v.  Marshall,  14  Gratt  496:  Smith  v. 
Cornelius.  41  W.  Va.  66,  28  S.  E.  Rep.  600. 

tAdminlstrator  Cum  Testamento  Annexo— Wben 
May  Maintain  Caveat— The  principal  case  is  cited 
with  approval  in  Caruthers  v.  Eldridffe,  12  Grait. 
688. 

See  the  principal  case  cited  in  this  connection  in 
Hardman  v.  Boardman.  4  Leiffh  886:  Clements  ▼. 
Kyles.  18  Gratt.  478. 


ecuted,  was  the  administrator  with  the  will 
annexed  of  Branch  Tanner,  deceased ;  find- 
ing the  will,  in  haec  verba;  (in  which  the 
said  land  was  directed  to  be  sold  for  the 
purposes  mentioned  in  the  caveat;)  that 
the  land  in  dispute  was  comprehended  in  a 
deed  from  William  Clayton  to  Branch  Tan- 
ner the  elder,  dated  Sept.  18th,  1773,  which 
deed  they  found  in  like  manner;  that  the 
said  land  was,  among*  other  lands,  devised 
by  Branch  Tanner  the  elder,  to  his  said  son 
Branch;  (finding  also  the  will  of  Branch 
Tanner  the  elder;)  and  was  part  of  the  land 
devised  by  the  said  Branch  Tanner  the 
younger,  to  his  administrator,  for  the  pur- 
poses specified  in  the  caveat;  that  John 
Soanes,  about  seventy  years  ago,  that  is  to 
say,  upwards  of  sixty  years  previous  to 
the  entry  made  by  the  defendant,  was  in 
possession  of  the  land  in  dispute,  claiming 
and  using  it  as  his  own  ;  that  Soanes  sold  it 
for  a  valuable  consideration  to  one  Eppes; 
that  Eppes  sold  it  in  like  manner  to  one 
Winfree ;  that  Winfree  sold  it  in  like  man- 
ner to  one  Clayton,  who,  as  aforesaid,  con- 
veyed it  to  Branch  Tanner  the  elder;  but 
that  no  deed  was  produced  from  Soanes  to 
Eppes,  or  from  Eppes  to  Winfree,  or  from 
Winfree  to  Clayton,  and  no  evidence  ap- 
peared that  any  deed  ever  was  executed, 
except  from  Clayton  to  Tanner  as  aforesaid, 
unless  the  execution  of  deeds  might  be  in- 
ferred from  the  sales  before  stated ;  that 
the  said  land  had  been,  from  the  com- 
mencement of  the  said  Soanes*  possession 
as  aforesaid,  in  the  exclusive  and  successive 
possession  of  the  said  Soanes,  Eppes,  Win- 
free,  Clayton,  Branch  Tanner  the  elder, 
deceased,  and  Branch  Tanner  the  young^er, 
deceased,  and  of  the  plaintiff  as  adminis- 
trator, Ac.  as  aforesaid,  and  at  differ- 
372  ent  periods  *in  cultivation;  that,  at 
different  periods,  from  1769  to  1773, 
the  said  Winfree,  while  he  held  the  said 
land,  paid  quit-rents  thereon ;  and  the  said 
Clayton,  while  he  held  the  said  land,  also 
paid  quit-rents  thereon;  that  the  said 
Branch  Tanner  the  elder,  in  his  life-time, 
and,  since  his  death,  the  said  Branch  Tan- 
ner the  younger,  and,  since  his  death,  the 
plaintiff,  had  regularly  paid,  ever  since  the 
year  1782,  the  taxes  chargeable  on  the  said 
land ;  that,  during  the  late  war,  to  wit,  in 
1781,  the  Court-house  of  Chesterfield  Connty 
was  burnt  by  the  British  forces,  and  many 
papers  and  deeds  destroyed  or  lost;  (but  the 
clerk's  oflBlce  was  kept  at  a  distance  from 
the  Court-house;)  and  that  a  great  number 
of  the  papers,  deeds,  and  records  of  the  office 
of  Henrico  County,  were  destroyed  by  the 
British  troops  during  the  same  year,  (1781.) 
Before  the  Jury  retired  from  the  bar,  the 
plaintiff,  by  his  counsel,  contended,  that 
they  had  a  right  to  presume  and  find,  that 
a  patent  had  formerly  issued  for  the  land 
in  question,  if  such  fact  was,  in  their  opin- 
ion, a  rational  inference  from  the  other 
facts  which  they  should  find ;  but  the  Court 
instructed  the  Jury  that  they  had  no  such 
right,  as  there  was  no  patent,  or  copy  of  a 
patent,  produced,  nor  evidence  of  the  pat- 
ent's being  lost  or  destroyed,  and  that  the 
question,  whether  a  patent  was  to  be  pre- 
sumed or  inferred  from  the  facta  found, 
was   to   be  decided  by  the  Court;  to  which 
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opinion  the  plaintiff,  by  his  counsel,    filed 
a  bill  of  exceptions. 

The  Court  pronounced  the  law,  upon  the 
facts  found  by  the  Jury,  to  be  in  favour  of 
the  defendant;  from  which  judgment  the 
plaintiff  appealed. 

Hay,  for  the  appellant,  said,  that  whether 
there  had  been  a  patent  or  not,  was  a  ques- 
tion of  fact,  exclusively  (and  especially 
under  the  caveat  law)  proper  for  the  consid- 
eration of  the  Jury.  To  shew  that  the  Court 
had  no  jurisdiction  as  to  questions  of  fact, 
he  cited  Co.  Litt.  155  b.  226  a.  12  Vin.  125, 
21  Vin.  3%,  1  Wis.  55,  Witham  v. 
373  *The  Earl  of  Derby,  and  5  Com.  Dig. 
158.  Under  the  caveat-law, (a)  the 
Jury  are  to  find  such  facts  as  are  material 
in  the  cause,  and  not  agreed  by  the  parties. 
Now,  the  fact  that  a  patent  did  issue  was 
the  most  material  of  all,  and  was  not  agreed. 
Yet  the  Court  excluded  the  Jury  from  de- 
ciding that  fact. 

But,  even  if  the  Court  ought  to  have  de- 
cided this  question,  the  existence  of  a  patent 
ought  to  have  been  presumed  from  the  cir- 
cumstances, (b)  The  opinion  of  the  Legis- 
lature upon  the  subject  is  clearly  shewn  by 
the  act  * 'concerning  the  title  of  the  Com- 
monwealth to  lands  which  have  been  settled 
more  than  thirty  years,  "(c)  That  act,  in- 
deed, cannot  govern  this  case ;  but  the  prin- 
ciple which  gave  birth  to  it  is  a  good  one, 
and  ought  to  be  followed  by  the  Court. 
Here,  there  has  been  possession  in  the  ca- 
veator, and  those  under  whom  he  claims,  for 
upwards  of  60  years,  and  a  regular  payment 
of  quit-rents  and  taxes.  From  the  nature 
of  things,  in  many  cases,  it  is  impossible 
to  know  who  was  the  original  patentee;  and 
therefore  the  patent  itself,  though  it  cer- 
tainly once  existed,  cannot  be  produced. 

Randolph,  for  the  appellee,  contended, 
that  the  caveat  could  not  be  maintained  by 
Archer,  because  Tanner  had  no  legal  estate. 
A  patent  could  not  be  presumed  without 
some  evidence  of  its  existence.  Since  pat- 
ents were  always  recorded,  originally,  in 
the  County  Court,  and,  afterwards,  in  the 
secretary's  office,  there  could  be  no  room 
for  presumption  ;  but  some  memorandum  at 
least,  or  proof  of  its  having  been  destroyed, 
ought  to  be  exhibited,  (d)  Presumption  must 
have  some  ground  to  stand  upon.  A  copy, 
a  memorandum,  or  evidence  of  loss,  are  each 
sufficient;  but,  without  some  of  these,  the 
existence  of  a  patent  or  deed,  ought  not  to 
be  presumed,  (e) 

Before  the  revolution,  no  length  of  pos- 
session would  bar  the  King ;  and  the  same 
doctrine  has  been  recognized  as  to  the  right 

of  the  Commonwealth. 
374  *But,  whether  Tanner  had  a    right 

to  the  land,  or  not.  Archer,  as  his  ad- 
ministrator, could  not  maintain  the  caveat. 
The  testator  appointed  three  executors,  who 
refused  to  qualify.  The  act,  respecting  the 
sale  and  conveyance  of  lands  devised  to  be 
sold,  (f)  does  not  apply  to  this  case;  for  the 
land    is  devised  to  nobody.    The  admin is- 


(a>  Rev.  Code,  1  vol.  p.  146,  sect  88. 
Cb)  Cowp.  loe.  Mayor  of  Klnirston  upon  Hull  ▼. 
Homer.  1  Fonbl.  S2a 


(c>  Rev.  CX>de,  p.  878,  c.  228. 

(d)  Lee  ▼.  Tapscott,  2  Wash.  379. 

(e)  %  Bnrr.  107S.  Ooodtitle,  lessee  of  Bridges  et  aL 


V.  Dake  of  Chandos. 
(f>  Bev.  CX>de,  1  voL  p.  160,  sect  46. 


trator  may  sell,  but  who  shall  convey?  If 
he  make  a  conveyance,  he  must  use  the 
name  of  the  heir. 

Hay,  in  reply.  Mr.  Archer  was  authorised 
by  the  will  to  sell  the  land.  The  Jury  find 
he  was  in  possession.  They  find  also  that 
he  was  a  devisee,  which  appears  an  errone- 
ous deduction  by  them  from  the  will.  I 
will,  therefore,  not  insist  on  that.  But  it 
is  not  necessary  for  the  plaintiff  in  a  caveat 
to  have  such  right  as  would  maintain  an 
ejectment. 

Randolph.  Where  the  caveatee  has  a 
legal  right,  no  person  not  having  a  legal 
title  can  maintain  a  caveat. 

Hay.  The  case  of  Johnson  v.  Brown,  (g) 
proves  the  contrary.  It  was  absolutely  nec- 
essary in  this  case,  that  the  caveat  should 
have  been  prosecuted  by  the  administrator. 
It  was  not  to  be  expected,  that  the  heirs 
would  have  stepped  forward  for  the  sake  of 
the  devisees  or  creditors,  in  the  protection  of 
whose  title  they  were  not  interested.  It 
was  the  duty  of  the  administrator  with  the 
will  annexed,  who  was  trustee  of  the  lands 
for  the  payment  of  debts,  and  was  himself 
in  possession  of  the  land,  to  defend  the 
title. 

But,  even  if  the  caveat  was  instituted  in- 
correctly, it  ought  to  be  dismissed  without 
prejudice  to  the  rights  of  Tanner's  heirs 
and  devisees,  (h) 

So  much  as  to  the  form ;  now,  as  to  the 
merits  of  the  present  controversy.  It  is 
contended,  that,  in  this  country,  a  patent 
cannot  be  presumed  at  all :  but  is  there  any 
reason  against  applying  the  English  au- 
thorities here?  The  reasons  assigned  by 
I^ord  Mansfield,  in  Cowp.  106—111, 
375  apply  *equally  to  this  country.  That 
case  confutes  the  argument,  that  a 
patent,  or  a  copy,  or  memorandum  of  it, 
must  be  produced.  It  is  said,  in  Bedle  v. 
Beard, (i)  that,  if  such  a  doctrine  should 
prevail,  an  ancient  grant  would  injure» 
instead  of  strengthening  a  title,  because 
the  length  of  time  increases  the  difficulty 
of  finding  the  patent,  Ac. 

According  to  the  case  of  Eldridge  v. 
Knott,  (k)  an  act  of  Parliament  may  be  pre- 
sumed, notwithstanding  the  maxim  '*  nul- 
lum tempus  occurrit  regi." 

In  this  state  it  is  impossible  for  most 
people  to  shew  a  better  title  to  their  lands 
than  is  here  shewn  by  the  caveator.  I 
doubt  not  but  the  very  grant  in  question  is 
now  under  this  roof:  but,  unless  we  know 
the  name  of  the  patentee,  we  cannot  find  it. 

Randolph.  2  Wash.  281,  I^ee  v.  Tapscott, 
is  a  contrary  authority. 

Hay.  On  what  principle  is  the  difference, 
there  mentioned,  to  be  admitted?  In  Eng- 
land, the  King's  grants  are,  in  themselves, 
matters  of  record  :(1)  they  pass  through 
several  offices,  and  are,  in  each,  transcribed 
and  enrolled.  The  reason  is  stronger,  then, 
for  allowing  the  presumption  in  this  coun- 
try, than  in  England.  It  is  true,  there  is 
no  adjudication  for  allowing  such  presump- 
tion here :  but  not  a  case  to  the  contrary 
can  be  found.     In  the  case  of  Lee  v.  Tap- 


<ff)  8  Call,  250. 

(h)  1  Call.  906,  Hunter,  &c.  ▼.  HaU. 

(1)  12  Co.  Rep.  S. 

(k)  Cowp.  214. 

(1)  S  Tuck.  Bl.  840. 
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scott,  Judge  I^yons,  in  his  opinion,  seems 
incidentally  to  admit  that  a  Jury  has  a 
right  to  presume  a  patent;  and  Judge 
Pendleton  also  presumes  the  patent  to  have 
been  recorded.  We  do  not  pretend  that  pos- 
session gives  aright;  but  that  its  long  con- 
tinuance is  evidence  to  presume  a  right. 

Randolph.     A  deed  of  bargain   and   sale 
may  be  presumed,  because  it  is   not    neces- 
sarily   recorded,    being    good    between  the 
parties,    though   not  recorded :  but  a  grant 
cannot  be  presumed. 

376  *Friday,  May  6,  1808.     The  Judges 
delivered  their  opinions. 

JUDGE  TUCKER.  The  principal  ques- 
tions in  this  case  are, 

1.  Whether  upwards  of  sixty  years  peace- 
able and  uninterrupted  i>os8ession  in  the 
caveator,  and  those  under  whom  he  claims, 
together  with  payment  of  quit-rents  ante- 
cedent to  the  revolution,  and  of  taxes  since 
that  period,  afford  a  sufficient  ground  to 
presume  a  grant  from  the  crown,  for  the 
lands  in  question? 

2.  Whether  it  was  the  province  of  the 
Jury,  impanelled  for  the  purpose  of  finding 
such  facts  as  were  material  to  this  cause, 
and  were  not  agreed  by  the  parties,  on  the 
trial  of  this  caveat,  to  presume  such  grant, 
or  of  the  Court,  before  whom  the  trial  was 
had? 

3.  Whether  an  administrator  with  the  will 
annexed,  directing  the  sale  of  the  lands  in 
question,  the  possession  of  which  is  also 
found  to  have  been  in  the  said  administra- 
tor, and  that,  since  the  death  of  his  testa- 
tor, he  had  regularly  paid  the  taxes  thereon, 
can  maintain  a  caveat  to  prevent  the  ema- 
nation of  a  patent  for  the  same  in  favour 
of  a  person  entering  for  the  same,  as  waste 
and  unappropriated  land? 

The  first  of  these  points  depends  upon  the 
principles  which  were  ably  discussed  and  de- 
cided by  Lord  Mansfield  and  the  rest  of  the 
Judges  of  the  Court  of  K.  B.  in  the  case  of 
the  Mayor  of  Hull  v.  Horner,  (a)  just  be- 
fore the  American  revolution.  In  that  case 
it  was  said  by  the  enlightened  Judge,  ''that 
if  a  foundation  can  be  laid  that  a  record  or 
a  deed  existed,  and  was  afterwards  lost,  it 
may  be  supplied  by  the  next  best  evidence 
to  be  had,  or,  if  it  cannot  be  shewn  that  it 
ever  existed,  yet,  enjoyment,  under  a  title 
which  can  only  be  by  record,  is  strong  evi- 
dence to  be  left  to  a  Jury,  that  it  did  once 
exist."  In  lyord  Pur  beck's  case,  the  letters 
patent,  which  were  the  only  proper  evi- 
dence   of    his    title,    could     not     be 

377  *found ;  and  there' was  no  proof  of  the 
record  having  been  lost ;  but   he    had 

sat  in  Parliament,  and  done  other  acts, 
which  were  evidence  of  a  title;  and  the 
House  of  Lords  presumed  that  a  patent  had 
existed.  And,  so  long  ago  as  the  case  of 
Beadle  v.  Beard,  12  Co.  5,  it  was  observed, 
with  great  force,  that  ancient  possession 
would  injure  instead  of  strengthening  a 
title,  if  after  a  succession  of  ages,  and  the 
decease  of  parties,  objections  should  pre- 
vail, which  might  have  been  answered  in 
the  life-time  of  the  parties,  and,  if  well 
founded,  would  most  probably  have  been 
sooner  made.  In  the  case  of  a  supposed  bye- 
law,  we  are  told,  that  usage  is  allowed  to 
support  it,  without  any  proof  of  the  exist- 


ence of  such  bye-law,  or  of  the  loss  of  it; 
and  that  the  principle  upon  which  this  is 
done  is  right ;  namely,  in  favour  of  rights, 
which  parties  have  long  been  in  the  peace- 
able and  quiet  possession  of.  And  there- 
fore, that  it  may  be  taken  to  be  established, 
in  point  of  law,  that  although  a  record  be 
not  produced,  nor  any  proof  adduced  of  its 
being  lost,  yet,  under  circumstances,  it  may 
be  left  to  the  consideration  of  a  Jury,  or  of 
a  Court  of  Equity,  if  the  case  comes  prop- 
erly before  them,  whetherthere  be  not  suffi- 
cient ground  to  presume  a  grant.  There  is 
not  one  of  these  principles,  which,  under 
the  circumstances  of  this  case,  does  not 
operate  in  favour  of  the  caveator.  Sixty 
years  quiet  and  peaceable  enjoyment  of 
lands  in  this  country,  are  ten  years  over 
the  period  which  is  a  perpetual  bar,  even 
in  a  writ  of  right.  Such  a  period  of  unin- 
terrupted possession  strengthens  every  pre- 
sumption in  favour  of  a  perfect  title 
antecedent  thereto;  for  the  commencement 
of  this  peaceable  possession  is  not  shewn. 
It  is  carried  back  seventy  years,  which  may 
be  considered  as  the  utmost  stretch  of  hu- 
man memory,  where  a  witness  speaks  of 
his  own  knowledge  and  recollection.  This 
is  not  unlike  the  case  of  Birch  v.  Alexan- 
der, (b)  as  to  this  point.  The  acceptance  of 
quit-rents  by  the  crown,  is  a  strong  pre- 
sumption of  a  grant  from  the  crown,  be- 
cause quit-rents  were  reserved  in  all  grants 

made  by  the  crown.  The  not  produc- 
378      ing  *the  patent  may  have  been  owing 

to  the  general  practice  of  the  country 
to  take  a  conveyance  of  lands,  without  re- 
quiring all  the  previous  title-deeds,  and 
muniments  of  a  title  not  supposed  to  be 
disputable.  And  where  large  grants  of 
land  have  been  parcelled  out  among 
a  number  of  purchasers,  the  original 
patent  must  have  remained  in  the  hands 
of  one  only,  of  those  who  claimed  a  title 
under  it,  and  the  omission  to  recite  the  sell- 
er's title,  which  the  want  of  skill  among 
those  who  prepared  deeds  has  rendered  al- 
most universal  in  Virginia,  furnishes  a  still 
further  argument  in  &vour  of  presumption 
founded  upon  long  and  peaceable  possession. 
The  regular  payment  of  taxes  since  the 
revolution  bars  all  presumption  of  a  right 
accruing  to  the  Commonwealth  by  forfei- 
ture for  non-payment  of  taxes,  and  leaves 
the  presumption,  arising  from  the  long  and 
peaceable  possession,  unrepelled.  The  de- 
struction of  the  records  of  the  Courts  in 
which  the  conveyances  for  this  land  ought 
to  have  been  recorded,  and  in  which  the 
title  might  possibly  have  been  deduced 
from  an  ancient  patent,  is  also  a  circum- 
stance favourable  to  the  presumption  of  a 
patent  in  this  case. 

Presumptions,  in  favour  of  long  and 
peaceable  possession,  that  there  has  been 
a  grant,  must,  at  no  very  long  period  here- 
after, be  absolutely  necessary  to  be  made, 
on  almost  all  occasions,  in  consequence  of 
the  operation  of  our  law  of  descents.  If 
lands  descend  in  parcenary  for  the  space  of 
sixty  years,  we  may  venture  to  pronounce 
that  in  a  country  where  there  is  no  regular 
register  of  marriages,  and  births,  the  labour 
and  ingenuity  of  the  profession  would  in 
nineteen   cases  out  of  twenty  be  defeated, 


(a)  Ck>wp.  102. 


(b)  1  Wash.  M. 
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in  the  attempt  to  deduce  a  regular  title,  or 
to  shew  an  original  patent.  And,  if  every 
speculator  may  enter  upon  lands  which  have 
been  in  the  possession  and  occupation  of 
any  other,  for  such  a  period,  unless  he  can 
shew  a  grant  or  patent  for  them,  we  may 
venture  to  pronounce,  that  not  one  man  in 
twenty  in  Virginia  will  be  able  to  hold  his 
estate. 

379  *In  speaking  to   the    first   point,    I 
have   necessarily    touched   upon    the 

second,  viz.  that  it  is  the  province  of 
the  Jury,  and  not  of  the  Court,  to  make  the 
presumption.  The  act  which  directs  a  Jury 
to  be  impanelled  for  the  purpose  of  find- 
ing such  facts,  as  are  material  in  the 
^ause,  and  are  not  agreed  by  the  parties, 
would  be  decisive  in  this  case,  were  not  the 
rule  of  the  common  law,  in  respect  to  it,  as 
clear  as  it  certainly  is,  in  favour  of  the 
right  of  the  Jury  to  make  such  presump- 
tion. 

The  will  of  the  testator  being  found,  and 
the  possession  of  the  caveator,  urder  it, 
being  also  found,  we  are  bound  to  presume 
he  entered  with  the  assent  of  the  heir,  for 
the  purpose  of  fulfilling  the  will  of  his  tes- 
tator. I  therefore  think  he  had  such  an 
interest  as  to  enable  him  to  maintain  a 
caveat. 

Upon  these  grounds  I  think  the  judgment 
ought  to  be  reversed,  and  the  cause  sent 
back  with  directions  to  impanel  a  Jury  for 
the  finding  of  such  further  facts,  material  to 
the  cause,  and  not  agreed  by  the  parties,  as 
are  not  already  found  by  the  Jury  formerly 
impanelled  for  that  purpose;  on  which 
occasion  the  District  Court  ought  to  instruct 
the  Jury  that  they  have  a  right  to  presume 
and  find  that  a  patent  hath  formerly  issued 
for  the  land  in  question,  if  such  fact  shall, 
in  their  opinion,  be  a  rational  inference 
from  the  evidence  which  shall  then  be 
o£fered  to  them. 

JUDGE  ROANE.  I  think  it  clear  that  the 
Jury  in  this  case  had  aright  to  presume  a 
patent.  In  the  case  of  the  Mayor  of  King- 
ston upon  Hull  V.  Homer,  (a)  it  is  consid- 
ered as  the  established  law  that  although  the 
charter  is  not  produced,  nor  any  proof  made 
of  its  being  lo»t,  yet,  under  circumstances, 
it  may  be  left  to  the  consideration  of  a  Jury, 
or  of  a  Court  of  Equity,  (in  exclusion  of  a' 
Court  of  Law, )  if  the  case  comes  properly 
before  them,  to  presume  a  charter.  In  Lord 
Purbeck's  case,  (stated  in  the  opinion  of  the 
Court  in  that  case, )  it  is  said  that  the  let- 
ters  patent   could   not  be  found,  and 

380  that  there  was  no  proof  of  the  ^record 
being   lost;  but,   inasmuch  as  he  had 

aat  in  parliament,  levied  a  fine  of  his  hon- 
ours, Ac.  and  enjoyed  them  till  the  time  of 
his  death,  it  was  presumed  that  the  letters 
patent  had  existed. 

In  the  case  of  Eldridge  v.  Knott,  (b)  the 
Court  of  King's  Bench  adopted  the  same 
doctrine,  and,  referring  to  the  case  of  the 
Mayor  of  Kingston  upon  Hull  v.  Horner, 
adds,  '4hat  it  is  not,  in  such  case,  that  the 
Court  really  thinks  a  grant  has  been  made, 
because  it  is  not  probable  a  grant  should 
have  existed  without  its  being  upon  record ; 
but  they  presume  the  fact,  for  the  purpose. 


(a)  Ck)wp.  111. 

(b)  oowp.  S14. 


and  from  the  principle,  of  quieting  the  pos- 
session." 

These  cases,  (and,  especially,  this  last 
ground  of  decision,)  seem  fully  to  answer 
the  objection  of  the  appellee's  counsel,  that, 
where  the  grant  is  a  matter  of  record,  it 
ought  to  be  produced,  or  at  least  some  mem- 
orandum shewing  that  it  once  had  existed. 
The  circumstances,  too,  stated  as  the  ground 
of  decision  in  Lord  Purbeck's  case  are  sup- 
posed not  to  be  stronger  than  those  in  the 
present  case;  I  mean  the  long  possession, 
the  receipt  of  quit-rents  and  taxes  for  a 
great  length  of  time  by  the  Crown  and  the 
Commonwealth  successively,  and  the  im- 
probability that,  at  this  time  of  day,  lands 
in  that  part  of  the  country  are  vacant. 
There  is  very  great  force  too  in  the  remark 
made  on  the  part  of  the  appellant,  that,  ad- 
mitting patents  to  be  in  existence,  and  of 
record,  it  may  become  difficult,  if  not  im- 
practicable, to  trace  them,  after  a  great 
lapse  of  time,  and  various  divisions  and 
conveyances  of  the  property. 

I  therefore  concur  in  the  opinion,  that  the 
judgment  be  reversed. 

JUDGE  FLEMING  concurred. 

The  opinion  of  the  Court  was  that  the 
judgment  was  erroneous,  in  this,  that  the 
District  Court  refused  to  instruct  the  Jury, 
impanelled  for  the  finding  of  such  facts 
as  were  material  to  the  cause,  and 
381  were  not  agreed  *by  the  parties,  that 
they  had  a  right  to  presume  and  find 
that  a  patent  had  formerly  issued  for  the 
land  in  question,  if  such  fact  was,  in  their 
opinion,  a  rational  inference  from  the  facta 
proved  to  them  upon  the  trial,  and  found 
in  the  verdict  rendered  by  the  Jury  upon 
that  occasion." 

Judgment  reversed,  and  the  cause  ^^  re- 
manded to  the  said  District  Court,  in  order 
that  such  further  facts  material  to  the  cause, 
and  not  agreed  by  the  parties,  as  are  not 
already  found  by  the  Jury  formerly  impan- 
elled, may  be  found  by  a  Jury  to  be  im- 
panelled for  that  purpose;  on  which 
occasion  the  said  District  Court  ought  to 
instruct  the  Jury  that  they  have  a  right  to 
presume  and  find  that  a  patent  hath  for- 
merly issued  for  the  land  in  question ,  if  such 
fact  shall,  in  their  opinion,  be  a  rational 
inference  from  the  evidence  which  shall 
then  be  offered  to  them." 


Elizabeth  Upshaw  v.  Le  Roy  Upshaw,   and 
Others. 

April.  1806. 

Husband  and  Wife— Survivorship.*— A  husband  dyings 
In  the  life-time  of  his  wife  has  not  a  right  to  devise 
away  slaves,  to  which  she  is  entitled  in  remainder 
or  reversion,  the  particular  estate  having  not  ex- 
pired :  thouirh  he  may.  in  his  life-time,  sell  his  and 
her  interest  in  them,  for  a  valuable  consideration. 


'Husband  and  Wile— Survivorship.— In  Henry  v. 
Graves.  leGratt  248,  it  is  said,  it  is  well  settled  that 
where  the  wife  has  a  vested  remainder  in  personal 
estate  expectant  on  the  death  of  a  tenant  for  life, 
and  both  the  wife  and  the  tenant  for  life  outlive  the 
husband,  the  wife  is  entitled,  by  riirht  of  survivor- 
ship, to  the  interest  in  remainder,  not  only  against 
the  representatives  and  general  assignees  of  the 
husband  bat  even  against  the  particular  assignee 
for  valuable  consideration.  Browning  v.  Headley, 
2  Rob.  840.  870,  and  this  is  the  case,  as  well  where  the 
property  consists  of  slaves  as  where  it  consists  of 
stock,  money  or  other  personalty.  Dade  v.  Alexan- 
der. 1  Wash.  80:  Upshaw  v.  Upshaw,  2  Hen.  dt  M.  881 : 
Wade  V.  Boxley,  6  Leigh  448.    To  the  same  effect,  the- 
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Same— Wills— Electlonf— Case  at  Bar.— la  such  a  case, 
however,  if  tbe  basband  does  devise  sach  slaves 
away  from  the  wife,  and  devises  other  property 
to  herself  for  life  with  remainder  over  to  other 
persons  in  fee-simple:  and  she  takes  possession  of 
the  estate  devised  to  her  by  him :  holds  it  for  many 
years,  and  then  disposes  of  part  of  it  to  those  enti- 
tled in  remainder,  in  consideration  of  their  en- 
larirlnff  her  interest  In  the  residue  to  a  fee-simple: 
she  thereby  makes  her  election  to  accept  the 
provision  made  for  her  In  the  will,  and  precludes 
herself  from  holding  the  slaves  also:  these  cir- 
cumstances toirether  with  her  taking  possession 
of  the  slaves,  beinff  sufficient  evidence  of  her  hav- 
ing such  knowledge  of  the  two  funds  as  is  requisite 
to  make  such  election  obUsatory. 

Wills— Devisees— Interest- Case  at  Bar.— Interest  al- 
lowed to  a  devisee  of  slaves,  in  remainder,  and 
certain  expenses  of  maintenance.  &c.  the  devisee 
havinff  paid  a  sum  of  money  to  relieve  them  from 
execution,  while  in  possession  of  tenant  for  life, 
and  afterwards,  supposluff  herself  entitled  to 
them,  and  having  taken  them  into  her  own  posses- 
sion, was  compelled  by  a  Ck>urt  of  Equity  to  relin- 
quish them. 

On  an  appeal  from  a  decree  of  the  Supe- 
rior Court  of  Chancery  for  the  Richmond 
District  Court,  pronounced  on  the  3d  of 
June,  1803,  in  favour  of  the  appellees,  as 
plaintiffs,  against  the  appellant,  defend- 
ant. 
382  *This  suit  gfrew  out  of  the  last  wills 
of  John  Hunt  and  William  Upshaw ; 
and  the  sole  question  was,  whether,  under 
the  circumstances  of  the  case,  Elizabeth 
Upshaw,  sister  of  the  former  and  wife  of 
the  latter,  by  accepting  the  provision  made 
by  the  will  of  her  husband,  had  not  so  far 
made  her  election,  that  she  could  not  after- 
wards retain  the  property  which  the  said 
Hunt,  during  the  time  when  she  was  the 
wife  of  the  said  Upshaw,  had  devised  to 
her,  and  which  property  her  husband  had 
b^ueathed  to  other  persons. 

The  fact  were  these.  John  Hunt,  being 
entitled  to  the  reversion  of  a  member  of 
slaves  after  the  death  of  his  mother,  Ann 
Upshaw,  who  was  still  living,  made  his 
will  on  the  28th  of  December,  1760,  which 
consisted  of  the  following  bequest  only: 
**I  give  and  bequeath  unto  my  sister  Mary 
Ann  Dillard,  and  Elizabeth  Upshaw,  all  my 
negroes  after  my  mother's  decease  to  be 
equally  divided,  except  one  young  ^  negro 
named  Cemp,  to  James  Upshaw,  to  them 
and  their  heirs  lawfully  begotten  forever." 
The  testator  died  soon  after,  and  his  will 
was  duly  proved  and  admitted  to  record  in 
the  Court  of  Essex  County,  on  the  19th  of 
January,  1761.  Elizabeth  Upshaw,  the 
legatee  named  in  the  will,  was  at  that  time 
the  wife  of  William  Upshaw,  who,  on  the 
17th  of  January,  1761,  made  his  will, 
whereby  he  *4ent  to  his  said  wife,  Eliza- 
beth Upshaw,  the  whole  of  his  estate  both 
real  and  personal  during  her  widowhood,  and 


principal  case  is  cited  in  Taylor  v.  Yarbrouffh.  18 
Oratt  191. 

See  the  principal  case  also  cited  in  foot-note  to  Brax- 
ton V.  Wlnslow.  1  Wash.  81. 

See  monoeraphic  noU  on  "Husband  and  Wife*'  ap- 
pended to  Cleland  v.  Watson.  10  Gratt.  159. 

tWIIIs-BquiUble  Blectlon.— It  is  well  setUed  that 
where  one  accepts  a  benefit  under  a  will  he  must 
adopt  its  whole  contents,  conforming  to  all  its  pro- 
visions and  renounclncr  every  Tight  inconsistent 
with  it  consequently  where  a  testator  has  affected 
to  dispose  of  property  not  his  own  and  has  fflven  to 
the  owner  of  that  property  a  benefit,  such  owner 
accepting  the  benefit  cannot  claim  the  property 
thus  disposed  of  in  opposition  to  the  will.  Moore  v. 
Harper,  27  W.  Va.  371,  cltin?  Gregory  v.  Gates,  30 
Oratt  88:  Vpehaw  v.  Upshaw,  2  Hen.  dt  M.  881.  To  the 
same  effect  the  principal  case  is  cited  in  fooi-noU  to 
Glenn  v.  Clark.  21  Gratt  86:  Taylor  v.  Browne,  3 
LelfiTh  428:  Klnnaird  v.  Williams.  8  Lelffh  407. 


after  her  decease  to  the  heirs  of  James  Up- 
shaw, to  be  equally  divided  amongst  them," 
Ac.  and  on  the  1st  of  June,  1761,  he  annexed 
a  codicil  in  these  words :  ''N.  B.  The  negroes 
in  the  possession  of  Mrs.  Ann  Upshaw, 
that  was  gave  my  wife  by  her  brother  John 
Hunt,  my  part  I  desire  may  be  equally  di- 
vided amongst  my  uncle  Forest  Upshaw'a 
three  children  at  their  mother's  decease, 
Leroy,  Milley,  and  John,  to  them  and  their 
heirs  forever." 
Of  this  will  he  appointed  his  wife  and 
James  Upshaw,  executrix  and  executor. 

383  *William     Upshaw      never    reduced 
those  negroes  into   possession,  having 

died  shortly  after  making  his  will,  (which, 
with  the  codicil,  was  duly  proved  on  the 
17th  of  August,  1762,)  and  Ann  Upshaw, 
the  tenant  for  life,  having  survived  him, 
died  in  the  year,  1795.  Elizabeth,  the 
widow  of  William  Upshaw,  accepted  the 
provision  made  for  her  by  the  will  of  her 
husband,  and  after  being  in  possession  of 
his  whole  estate  for  more  than  twenty  years, 
she  gave  up  part  of  it  to  those  entitled  in 
the  remainder,  (the  children  of  James  Up- 
shaw, )  in  consideration  of  their  enlarging 
her  interest  in  the  residue  to  a  fee-simple: 
she  also,  on  the  death  of  Ann  Upshaw, 
took  possession  of  a  moiety  of  the  slaves 
which  had  been  bequeathed  to  her  by  her 
brother  John  Hunt. 

The  appellees,  (the  complainants  in  the 
Court  of  Chancery,)  are  the  three  children 
of  Forest  Upshaw  named  in  the  codicil  to 
William  Upshaw' s  will,  and  were  brothers 
and  sisters,  of  the  half  blood  of  John  Hunt. 
In  March,  1797,  they  filed  their  bill  in  the 
High  Court  of  Chancery,  against  Elizabeth 
Upshaw,  stating  the  above  facts,  claiming 
a  discovery  of  those  slaves,  and  asserting 
a  title  to  them  and  their  profits,  on  the 
ground  that  the  title  in  remainder  in  the 
said  slaves  after  the  death  of  Ann  Upshaw 
either  vested  in  William  Upshaw,  or,  being 
devised  away  by  him,  ought  not  now  to  be 
claimed  by  his  widow,  who  under  this  will 
had  held  property  of  greater  value  and  re- 
ceived the  profits  thereof  for  more  than 
twenty-five  years,  and  thereby,  as  well  as 
by  the  contract  since  made  with  the  other 
legatees  of  William  Upshaw,  had  made  her 
election  to  submit  to  his  will. 

The  appellant,  (the  defendant  in  the 
Court  of  Chancery, )  in  her  answer,  admits 
the  wills  of  John  Hunt  and  William  Up- 
shaw, but  contends  that  as  John  Hunt  was 
entitled  as  heir  at  law,  to  the  slaves  in  re- 
version after  the  death  of  his  mother,  Ann 
Upshaw,  by  which  they  were  held  for  life 
in  right  of  dower;  and,  as  William  Upshaw 
died  before  the  expiration  of  the  dower  es- 
tate, he  could  not  deprive  her  of  the  slaves 
which      had      been     specifically    be- 

384  queathed  to  her  *by  the  will  of  John 
Hunt,  and  which  had  never  been  re- 
duced into  possession  by  her  husband. 
None  of  the  other  allegations  in  the  bill 
are  denied  in  the  answer ;  but  she  states 
that  she  was  obliged  to  pay,  together  with 
James  Dillard,  her  sister's  husband,  the 
sum  of  771.  168,  4d.  1-2,  towards  the  dis- 
charge of  John  Hunt's  debts,  for  which 
those  slaves  were  liable,  and  advertised,  to 
be  sold  by  his  administrator;  which  she 
supposes  to  have  been  the  full  value  at  that 
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time,  as  they  were  under  the  incumbrance 
of  her  mother's  dower  estate ;  and  therefore 
hopes  that  she  may  be  considered  in  the 
light  of  a  purchaser,  inasmuch  as  if  the 
slaves  had  died  she  must  have  lost  her 
money,  John  Hunt  having  left  no  other  es- 
tate to  pay  his  debts ;  but,  in  any  event, 
that  she  may  be  considered  as  entitled  to  a 
lien  on  the  slaves,  for  the  money  so  paid 
with  interest. 

The  proof  as  to  the  payment  of  the  debts 
of  John  Hunt  was  very  defective,  resting 
merely  on  the  declarations  of  Dillard  that 
he  had  paid  a  certain  sum  of  money  to  the 
administrator,  with  some  other  circum- 
stances not  of  themselves  amounting  to 
full  proof. 

The  Chancellor  being  of  opinion  that  the 
defendant  Elizabeth  Upshaw  could  not 
righteously  retain  both  one  half  of  the 
slaves  which  belonged  to  John  Hunt,  and 
the  property  bequeathed  to  her  by  her  hus- 
band, and  that  by  disposing  of  part  of  the 
latter,  she  had  disabled  herself  to  resign  the 
one  and  elect  the  other,  decreed  that  on 
payment  by  the  plaintiffs  to  the  defendant 
of  one  half  of  those  debts  of  John  Hunt  with 
wbich  the  said  slaves  were  chargeable,  the 
defendant  should  deliver  up  such  of  them 
as  were  held  by  her,  with  the  increase  of 
the  females,  and  account  for  their  profits 
before  a  commissioner,  who  was  also  to 
state  an  account  of  the  said  debts  of  John 
Hunt. 

The  defendant  appealed  to  this  Court. 

This  cau^e  was  argued  on  the  29th  of 
June,  1807,  by  Hay  and  Randolph,  for  the 
appellant,  and  by  Wickham,  for  the  appel- 
lees. On  account  of  the  continued  indispo- 
sition of  Judge  Lyons,  who  sat  in  the 
385  cause,  the  other  Judges  'delayed  giv- 
ing an  opinion  till  this  term,  when 
they  were  unanimous  for  affirming  the  de- 
cree of  the  Chancellor. 

Hay,  for  the  appellant.  The  first  ques- 
tion is,  had  William  Upshaw  a  right  to  de- 
vise those  slaves  to  the  appellees?  Or,  did 
they  not  survive  to  his  wife?  This  ques- 
tion he  had  supposed  was  forever  settled 
by  the  decision  of  this  Court  in  Wallace  and 
wife  V.  Taliaferro  and  wife, (a)  where  it 
was  resolved,  after  a  full  consideration  of 
the  acts  of  1705,  and  1727,  and  a  review  of 
all  the  cases,  that  the  husband  could  not 
devise  slaves,  to  which  he  was  entitled  in 
right  of  his  wife,  unless  they  were  reduced 
into  possession  during  the  coverture;  and, 
in  the  event  of  the  wife's  surviving  the 
hnsband,  the  slaves  also  survived  to  her. 

Another  point  arises  in  the  case  which  is 
attended  with  more  difficulty.  It  may  be 
said  that,  admitting  William  Upshaw  had 
no  right  to  dispose  of  those  slaves  from  his 
wife,  still,  as  he  has  given  her  a  beneficial 
interest  under  his  will,  she  will  be  com- 
pelled to  make  her  election,  and  cannot  take 
both.  In  answer  to  this,  the  authority  of 
Powel  may  be  quoted,  who  expressly  says 
that  no  case  has  gone  so  far  as  to  establish 
this  general  position. (b)  But  if  the  doc- 
trine be  correct,  as  laid  down  by  Bacon, (c) 
and  others,  that  no  person  may  claim  under 
the    will   and   against   the  will,   it  cannot 


(a)  2  Call,  447. 

(b)  See  Powel  on  Devises,  466. 

(c)  See  SuppL  to  7  Bac.  Abr.  by  Gwll.  444. 


efiPect  the  case  of  Elizabeth  Upshaw :  she 
claims  those  slaves  under  the  will  of  John 
Hunt,  not  under  that  of  William  ITpshaw. 
The  appellees,  I^e  Roy  Upshaw  and  others, 
claim  under  the  will  of  John  Hunt  alone. 

Randolph,  on  the  same  side,  relied  on  the 
case  of  Cull  and  wife  and  others  v.  Showell 
and  others,  (d)  as  decisive  of  this  question. 
In  that  case  it  was  held  that  the  testatrix 
merely  intending  to  give  away  property,  to 
which  she  believed  she  had  a  right,  but 
being  mistaken  in  that  belief,  the  doctrine 
of  election  did  not  apply.  The  reason  of 
the  difference  between  our  case  and  others 
is  this.  It  may  be  supposed  that  it  was 
never  the  intention  of  a  man  espe- 
3SS  cially  in  the  case  of  his  wife,  *to  give 
her  estate  away.  William  Upshaw 
believed  the  negroes  were  his;  for  he  de- 
vises them  as  his  part. 

Wickham,  for  the  appellees.  It  was  not 
contended  that  these  slaves  were  absolutely 
vested  in  William  Upshaw  the  husband  of 
the  appellant ;  for  according  to  the  decision 
of  this  Court  in  the  case  of  Wallace  and 
wife  V.  Taliaferro  and  wife,  the  wife 
surviving  the  husband  is  entitled,  in  re- 
mainder, to  slaves  not  reduced  into  posses- 
sion during  the  coverture;  yet  it  is 
equally  true,  that  if  the  husband  chooses  to 
exercise  an  act  of  ownership  over  them,  as 
to  release  his  interest,  or  disi>ose  of  them 
in  any  manner,  he  has  power  to  do  so.  The 
husband  in  this  case,  having  such  right, 
exercises  it  by  giving  the  slaves  to  the  ap- 
pellees. He  gives  by  the  same  will,  all  his 
estate  to  his  wife  during  her  life.  She  ac- 
cepts of  the  provision  of  the  will ;  and  after- 
wards puts  it  out  of  her  power  to  renounce 
it,  by  a  sale  of  the  property.  Taking  pos- 
session of  this  estate  she  had  a  right  to  dis- 
pose of  it.  She  had  an  estate  for  life  under 
the  will  of  her  husband  upwards  of  twenty 
years  in  possession :  this  sne  sells  for  other 
property:  she  sells  it  for  value  received. 
She  must  be  considered  as  having  an  inter- 
est because  she  derived  a  benefit.  If  a  wife 
takes  as  devisee  she  takes  as  devisee  in  all 
respects.  She  may  make  her  election  either 
to  stand  by  the  will  or  not.  In  this  case 
she  has  made  her  election,  and  has  by  her 
own  act,  put  it  out  of  her  power  to  re- 
nounce it. 

The  authority  relied  on  by  Mr.  Randolph, 
even  if  it  had  not  been  overruled  by  latter 
determinations,  does  not  apply.  There,  a 
person  was  merely  exercising  a  power;  she 
was  not  disposing  of  an  estate  of  her  own 
by  will.  She  had  no  idea  that  she  was  giv- 
ing away  her  own  property.  But  the  case 
of  Cull  and  wife  v.  Showell  and  others,  as  to 
the  point  relied  on  by  the  opposite  counsel, 
has  been  impeached  in  the  case  of  Whistler 

V.  Webster,  (e)  and  other  cases. 
387  *A11   the   cases  on    the   doctrine  of 

elections  go  to  establish  the  principle, 
that  a  person  cannot  claim  under  and 
against  a  will,  (f) 

Thursday,  April  28.  The  Judges  deliv- 
ered their  opinions. 

JUDGE  TUCKER.  The  appellees  filed 
their    bill,    stating    that  John  Hunt,  being 


le)  ! 


Amb.  727. 
2  Ves.  Jun.  870. 

See  7  Bac  Abr.  by  Gwll.  444.  tit.    "Election,* 
where  all  the  cases  on  this  subject  are  collected. 
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possessed  of  several  slaves  and  other  prop- 
erty, made  his  will  December  28th,  1760, 
whereby  he  devised  to  his  sisters  Mary  Ann 
Dillard,  and  Elizabeth  Upshaw,  (the  ap- 
pellant, )  all  his  negroes  after  the  death  of 
his  mother  Anne  rjpshaw,  who  was  also 
mother  of  the  appellees.  That  William  Up- 
shaw the  husband  of  Elizabeth,  the  legatee, 
on  the  I7th  of  January,  1761,  made  his  will, 
whereby  he  gave  to  his  wife  his  whole  es- 
tate real  and  personal  during  her  widow- 
hood, and  after  her  decease  to  the  heirs  of 
James  Upshaw,  equally  to  be  divided 
amongst  them :  and  by  a  codicil  dated  in 
June,  1761,  he  devised  the  negroes  in  the 
possession  of  Mrs.  Anne  Upshaw,  that  were 
given  to  his  wife  by  her  brother  John  Hunt, 
his  part  he  desired  might  be  equally  divided 
among  his  uncle  Forest  Upshaw's  three 
children,  at  their  mother's  decease.*'  The 
appellees  are  those  children— and  Elizabeth 
Upshaw  having  taken  possession  of  the  es- 
tate of  her  husband  William,  and  enjoyed 
it  more  than  twenty  years,  on  the  death  of 
her  mother  Anne  Upshaw,  possessed  herself 
of  a  moiety  of  the  slaves,  devised  to  her  by 
her  brother  J.  Hunt ;  to  recover  which  is  the 
object  of  the  bill.  The  appellant  admits 
the  wills  of  J.  Hunt  and  William  Upshaw; 
but  contends  the  latter  had  no  right  to  be- 
queath the  slaves  in  question ;  he  having 
died  in  the  life  of  Anne  Upshaw,  who  held 
them  as  her  dower.  And  that  she  was 
obliged  to  pay,  together  with  James  Dillard, 
her  sister's  husband,  the  sum  of  771.  16s. 
4d.  1-2  towards  the  discharge  of  John 
Hunt's  debts  for  which  those  slaves  were 
liable  and  advertised  by  the  administrator 
to  be  sold;  which  she  supposes 
388  *to  have  been  their  full  value  at  that 
time,  as  they  were  then  under  the  in- 
cumbrance of  her  mother's  dower  estate: 
and,  therefore,  hopes  she  may  be  considered 
as  a  purchaser,  J.  Hunt  having  no  other  es- 
tate left  for  payment  of  his  debts;  but  in 
any  event  that  she  may  be  considered  as 
having  a  lien  in  the  slaves  for  the  money 
so  paid  with  interest. 

The  Chancellor  decreed  the  slaves  with 
their  profits  to  the  appellees,  upon  payment 
by  them  to  the  appellant  of  one  half  those 
debts  of  J.  Hunt  with  which  these  slaves 
were  chargeable.     The  defendant  appealed. 

The  doctrine  of  elections  seems  to  have 
been  fully  considered  by  Mr.  Powell,  in  his 
treatise  on  devises.  Therein  he  lays  down 
the  following  principles,  on  the  authority 
of  Lord  Ch.  J.  Talbot,  in  the  case  of  Streat- 
field  V.  8treatfield.(a)  *'When  a  man  takes 
upon  him  to  devise  what  he  has  no  power 
over,  upon  the  supposition  that  his  will, 
will  be  acquiesced  under,  the  Court  of 
Chancery  will  compel  the  devisee  to  take 
entirely,  but  not  partially  under  it ;  there 
being  a  tacit  condition  annexed  to  all  de- 
vises of  this  nature,  that  the  devisee  do  not 
disturb  the  disposition  that  the  devisor  has 
made." 

To  the  same  effect  are  the  remarks  of 
Lord  Ch.  J.  De  Grey,  in  his  judgment  in 
Pulteney  v.  Lord  Darlington  ;(b)  **A  man 
may  by  a  mean,  and  indirectly,  give  what 
is  not  bis  own,  either  by  express  condition, 
or  equity  arising  upon    an   implied   condi- 


(a)  Cases  temp. 


^^-^- ^.  Talbot,  176. 

Cited  2  Fonb.  825,  note  1. 


tion.**  And  to  the  same  effect  is  Whistler 
V.  Webster,  (c) 

And  the  rule  equally  applies,  says  Powel, 
whether  the  benefit  under  the  will  be  imme- 
diate or  consequential ;  for  though  the  effect 
in  such  cases  is,  that  the  devise  operates  as 
a  satisfaction  for  the  previous  interest  of 
the  devisee^  yet  the  principles  by  which  sat- 
isfactions strictly  speaking,  are  governed, 
do  not  apply  to  cases  of  this  kind ;  there- 
fore, it  is  not  necessary  that  the  thing  de- 
vised should  be  of  the  same  nature,  or  of 
adequate  value,  with  the  thing  in  lieu  of 
which  it  is  to  be  received,  (d) 

And  Lord  Talbot,  where  the  will  com- 
prised both  real  and  personal  estate,  and 
the    land,    to    which    one   child  was 

389  *^entitled    in    tail,   was  thereby  given 
to  another,   and  a  personal  legacy  to 

the  tenant  in  tail,  went  so  far  aa  to  infer 
an  intent,  that  whoever  took  by  that  will 
should  comply  with  the  whole,  and  put  the 
party  to  an  election  of  the  estate  tail,  or  the 
personal  legacy,  (e) 

To  these  rules  there  are  some  exceptions, 
or  rather  qualifications,  as  if  the  devisee 
be  a  creditor,  and  not  a  volunteer,  and  some 
others,  (f) 

But  (it  is  said)  no  case  upon  this  rule  baa 
yet  gone  so  far  as  to  establish  the  proposi- 
tion that,  if  a  devisor  in  his  will  takes  upon 
himself  to  dispose  of  an  estate  in  which  he 
has  no  interest,  but  which  is  absolutely  an- 
other's, and,  in  the  same  will,  gives  a  ben- 
eficial thing  to  the  owner  of  such  estate, 
the  owner  of  the  estate  shall  either  waive 
the  benefit  of  the  devise,  or  renounce  his 
estate:  the  foundation  of  the  rule  being  a 
supposed  misconception  of  the  testator  as 
to  the  situation  of  his  own  property,  (g) 
And  this  observation  was  particularly  re- 
lied on  by  the  appellant's  counsel. 

True  it  is,  William  Upshaw,  by  his  codi- 
cil, gave  the  appellees  what  he  had  no 
power  to  bequeath ;  his  wife's  interest  in 
the  dower  slaves  held  by  her  mother  bein^ 
merely  a  reversionary  interest,  which,  in 
the  event  of  her  surviving  her  husband, 
without  his  disposing  thereof  in  his  life- 
time, or  reducing  the  slaves  into  posses- 
sion, would  survive  to  her.  But  it  is  clear 
from  the  words  of  the  codicil,  that  he 
thought  the  slaves  were  his  own,  and  that 
he  had  a  power  to  bequeath  them  by  his 
will.  This  was  clearly  a  misconception  of 
his  right  in  respect  to  them.  For,  though 
he  might  have  sold  his  wife's  reversionaiy 
right,  it  being  a  vested  interest,  yet,  if  he 
neglected  to  do  so,  he  could  not  dispose  of  it 
by  will,  but  it  would  survive  to  her.  The 
case  of  Dade  v.  Alexander, (h)  I  conceive, 
does  not  affect  this  principle ;  for  the  hus- 
band's right  was  in  that  case  decided  to  be 
absolute,  in  case  he  survived  the  wife;  but 
here  she  was  the  survivor. 

But,  in  order  to  put  a   devisee   to  the  al- 
ternative of  either  waiving   his  own  inter- 
est under  a  will,  or   foregoing  his  claim  to 
some  interest  disposed  of  therein,   to 

390  which  he   is  previously  *entitled  in- 


(c)  2  Ves.  Jun.  871. 

(d)  Powel,  on  Devises.  460. 

(e)  Powel.  on  Devises.  458.  who  refers  to  2  Vcrn. 
14.  617.  and  2  Vern.  666. 

(f)  Powel,  ib.  454,  468,  459,  468. 
le)  Powel,  ib.  466b 

(h)  1  Wash.  80. 
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dependent  of  the  will,  it  must  be  clearly 
evinced  that  the  deviaeea  takingr  both 
will  defeat  the  general  intent  of  the  dev- 
isor, (a) 

In  the  present  case  it  was  manifestly  the 
testator's    intention   to  limit  his  bounty  to 
his  wife  to  the  period  of  her  widowhood,  or 
perhaps  her  life,  after  which  he  bequeaths 
the  estate  before  given  to  her,  (or  rather,  to 
use  his  own  words,  lent  to  her,)  for  life,  at 
most,    to   the   children   of  James  Upshaw. 
Whether  he   was  at   that  time   apprised  of 
the    bequest  of   his   wife    in    John    Hunt's 
will,  does  not  appear ;  but  the  codicil  man- 
ifests an  intention  to  make  some  provision 
for  his  uncle  Forest  Upshaw' s  children,  the 
appellees;  and  he  has  done   it    in    such    a 
way,  as  to   compel    the   appellant   to   elect 
either  to  forego  the  use  of  his   property,  so 
long  as  she  continued  a   widow,    or   to   re- 
nounce the  benefit  of  the   reversion,  when- 
ever it  should  happen.     The  devise  to   her 
being  of  the  use  of  his  whole  estate  during 
her  life,    gives  great    weight,  I    think,    to 
this  construction.     In  the  case   of  Whistler 
V.    Webster,  (b)   it  is   held     **that   a  clear 
knowledge  of  the  funds,  being  requisite  to 
election,  no  person  shall  be   bound  to  elect 
without  such  previous  knowledge."     Many 
other   cases(l)  may    be   cited   to  the  same 
effect :  and  the  rule  appears  to  me  to  be   so 
reasonable,  just,  and  consonant  with  every 
principle  of  equity,  that  I  think  it  ought  to 
be  adopted.     In  the  present  case,  the  com- 
promise  between  the   appellee  and   the  re 
mainder-men  may  be  considered   as    some 
evidence  of  such  knowledge ;  and  the  nature 
of   that   compromise   is   such  that  it  would 
seem    that,   in  making  it,   she  had  deter- 
mined   her    election.    Otherwise,  I   should 
have    inclined     to     think    she     could    not 
have  been    considered  as   concluded  of    her 
election,    until    the   death    of   Anne     Up- 
shaw   put  it   in    her  power  to    ascer- 
391       tain     the    *amount   and    value,  both 
of  the  property  and  estate  bequeathed 
to     her,     and    of    that   bequeathed     from 
her,    by  her    husband's   will.     But    taking 
all    the    particular    circumstances    of   the 
case  together,  I  am  of  opinion  that  the  de- 
cree be  afiSrmed,  as  to  this  particular  point. 
But  I  think  the  Chancellor   ought   to  have 
allowed    interest   upon  the    money   paid  to 
prevent  the   sale  of  the  negroes  by  Hunt's 
executor.     In  that   respect    I    think  the  de- 
cree erroneous ;  but  I  concur  in   the    decree 
which  has  been  agreed  to  in  conference. 

JUDGE  ROANE.  If  the  case  of  Cull  v 
Showell,  (Ambler,  728,)  relied  upon  by  one 
of  the  appellant's  counsel,  had  never  been 
overruled  or  departed  from,  he  might  have 
had  more  cause  to  be  **  sanguine"  upon  the 
strength  of  it,  than  he  has  at  present.  The 
ground  of  decision  in  that  case  (which  was 
decided  in  1772)  has,  however,  been  ex- 
pressly overruled  in  the  cases  of  Whistler 
V.  Webster,  (in  1794,  )(c)  of  Wilson  v. 
Townsend,  (in  1795) (d)   of  Blake    v.    Bun- 


(a)  Powel,  on  Devises,  466. 

(b)  2  Ves.  Jan.  871,  2  Fonb,  826,  note  1. 
(1)  Wake  V.  Wake,  l  Ves.  Jun.  885;  Newman   v. 

Newman,  l  Bro.  Cb.  Rep.  187;  Boynton  ▼.  Boynlon, 
lb.  446;  Gibbons  V.  Cannt,  4  Ves.  Jan.  849:  Hlndes  v. 
Rose,  8  P.  Wms.  125:  Purcy  v.  Debouverle,  lb.  816,  6 
Ves.  jun.  484. 


bury,  (in  1792)  (e)  and  perhaps  in  other 
cases.  In  those  decisions  it  is  considered  a& 
the  settled  doctrine  of  a  Court  of  Equity  that 
no  man  shall  disappoint  the  will  under 
which  he  claims ;  and  that,  therefore,  if  a 
man  bequeaths  to  another,  property  to  which 
he  has  no  title,  but  which  belongs  to  a  third 
person,  to  whom  he  gives  by  the  same  will 
other  parts  of  his  estate,  such  third  person- 
must  elect  and  convey  his  property  to  the 
devisee,  or  he  cannot  take  the  property  de- 
vised to  him  under  the  will :  that  the  only 
question  is,  did  the  testator  intend  (clearly 
upon  the  face  of  the  will)  the  property  to  go 
in  such  a  manner?  and  that  the  Court  will 
not  ask  whether  he  had  power  to  do  so :  that 
it  is  immaterial  whether  the  testator  thought 
he  had  the  right,  or,  knowing  the  extent 
of  his  authority,  under  the  influence  of  this 
principle,  intended,  by  an  arbitrary  exer- 
tion of  power,  to  exceed  it :  that  the  legatee, 
in  such  case,  cannot  dispute  the  ownership 
of  the  property  bequeathed  to  the  other: 
and  that  the  legatee  can  only  take  the 
property   on   the   terms   on    which    it  wan 

given. 
392  *These  doctrines  are  full  up  to,  and 
even  go  beyond  the  case  before  us :  I 
say  go  beyond  it,  because  the  testator  not 
only  considered  the  negroes  in  question  as 
his  own,  having  bequeathed  them  by  the 
terms  *^my  part  of  the  negroes  given  to  my 
wife  by  her  brother  John  Hunt,"  but  also 
because,  although  the  property  in  those 
negroes  was  not  then  absolutely  vested  in 
him,  yet  from  the  unsettled  state  of  the 
law  at  that  time  upon  this  subject,  (f)  he 
might  naturally  have  concluded  the  law  in 
this  respect  to  be  otherwise.  It  is  not 
equitable  that,  when  property  is  given  to 
another  upon  a  consideration,  the  property 
should  be  exacted,  and  yet  the  considera- 
tion withheld. 

It  is  not  necessary  in  this  case  to  inquire 
into  the  extent  of  the  rule  that  a  party 
electing  must  have  a  clear  knowledge  of 
the  situation  and  amount  of  the  fund 
elected.  In  this  case  the  compromise,  made 
with  the  devisees-over,  of  the  estate  derived 
to  the  appellant  under  her  husband's  will, 
not  only  disabled  her  from  electing  the 
other  interests ;  (she  having  thereby  con- 
veyed the  absolute  interest  in  part  thereof 
to  such  devisees,  and  herself  acquired  the 
absolute  interest  in  the  residue;)  but  was 
made  after  so  great  a  lapse  of  time,  that  she 
must  have  had  a  clear  and  undoubted 
knowledge  of  the  value  and  actual  situation 
of  both  the  interests. 

On  the  merits,  therefore,  the  case  is  clear 
for  the  appellees.,  I  concur,  however,  that 
the  decree  be  corrected  so  as  to  allow  the 
appellant  interest  upon  the  money  paid  by 
her  to  redeem  the  negroes  in  question. 

JUDGE  FLEMING.  It  is  admitted  by 
all  parties  that  the  testator,  William  Up- 
shaw, had  no  right  to,  or  vested  interest  in, 
the  negroes  bequeathed  to  the  appellees ; 
but  that,  under  the  will  of  John  Hunt,  the 
right  was  in  the  appellant  upon  the  death 
of  her  mother  Anne  Upshaw.  The  most 
material  point  in  the  cause  then  is,  whether 
the  appellant,  to  whom  her  husband  lent  the 
whole  of  his  estate  during  her  widowhood. 


(c)  2  Ves.  }nn.  870. 

(d)  lb.  6B6. 

V  R,  2  Hen  A  M— 30 


(e)  4  Bro.  Cli.  Rep.  26. 

(f)  s 


See  Wallace  v.  TaUaferro.  3  Call,  447. 
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•hould  be  put  to  her  election,  either  to  take 
under    the    will,   and   relinquish   her 

393  right  to  the  negroea,  *or  to  renounce 
all  claim  under  the  will,  and  take  the 

negroes  bequeathed  to  the  appellees,  which 
she  claimed  under  the  will  of  John  Hunt? 

The  case  of  Cull  and  wife  v.  Showell  and 
others,  in  Ambler,  727,  seems  in  favour  of 
her  not  being  put  to  her  election ;  but  later 
cases,  as  Whistler  v.  Webster,  (a;  and  others 
that  have  been  cited,  have  overruled  that 
case,  with  some  exceptions,  and  qualifica- 
tions ;  and  it  seems  now  settled,  that  where 
the  devisee  is  instructed,  and  hath  a  clear 
knowledge  of  the  amount  or  value  of  the 
estate  claimed  under  the  will,  the  election 
must  be  made;  but,  otherwise,  the  legatee 
shall  not  be  put  to  an  election. 

In  the  present  case  it  seems  that  the  ap- 
pellant must,  of  necessity,  have  been  so  in- 
structed and  informed;  because  the  whole 
of  the  estate  was  devised  and  bequeathed  to 
her,  during  her  widowhood;  and  she  was 
appointed  the  executrix  of  her  husband's 
will;  and  that  she,  after  having  remained 
in  possession  of  the  estate,  more  than 
twenty  years,  made  a  contract  with  the 
legatees  in  remainder,  whereby  she  gave  up 
to  them  a  part  of  the  estate,  in  considera- 
tion of  their  conveying  to  her  an  absolute 
right  to  the  residue:  which  affords  the 
strongest  evidence  of  her  having  already 
made  her  election  with  full  notice  and  in- 
formation of  the  value  of  the  estate  she  took 
under  the  will  of  her  husband. 

But  it  appears  clearly  to  me  that  she  ought 
to  have  been  allowed  interest  on  the  money 
she  paid  to  redeem  the  negroes  chargeable 
with  the  debts  of  John  Hunt :  and  that,  in 
the  account  to  be  taken  of  the  profits  of  the 
slaves  that  came  into  her  possession  on 
the  death  of  Anne  Upshaw,  a  just  and  rea- 
sonable allowance  ought  to  be  made  her,  for 
the  support  and  maintenance  of  the  aged, 
the  children,  and  others  that  were  unprofit- 
able, (if  there  be  any  such  among  them,) 
and  for  other  incidental  expenses  which  she 
may  have  incurred  on^  their  account;  as  I 
have  been  taught  by  experience,  that  the 
maintenance  of  a  parcel   of  negroes, 

394  *where  a   considerable   proportion  of 
them    are   breeding  women,  is  rather 

expensive  than  profitable. 

I  am  therefore  of  opinion  that  the  decree 
is  in  those  respects  erroneous,  and  ought  to 
be  reversed. 

The  opinion  of  the  Court  was,  **That 
there  was  no  error  in  so  much  of  the  decree 
of  the  Superior  Court  of  Chancery  as  decides 
that  according  to  the  principles  of  equity 
the  appellant  cannot  retain  both  the  slaves 
bequeathed  to  her  by  the  will  of  her  brother 
John  Hunt,  on  the  decease  of  his  mother 
Anne  Upshaw,  who  held  the  same  for  her 
life  in  right  of  dower,  and  the  property  de- 
vised and  bequeathed  to  her  by  her  husband 
William  Upshaw,  by  whom  those  slaves  at 
the  death  of  the  said  Anne  Upshaw,  were 
bequeathed  to  the  appellees ;  and  as  directs 
the  said  slaves,  with  their  progeny,  to  be 
delivered  to  the  said  appellees,  with  an  ac- 
count of  their  service  and  the  profits  arising 
therefrom ;  and  as  requires'  the  appellees  to 
recompense  the  appellant  for  the  monies 
paid    by   her    in    discharge  of  the  debts  of 

(a)  2Ves.jan.  307. 


John  Hunt,  with  the  payment  of  which 
those  slaves  were  chargeable :  but  that  there 
is  error  in  the  said  decree  in  not  allowing 
to  the  appellant  interest  upon  the  monies 
so  paid  by  her.  And  this  Court  is  further 
of  opinion  that  a  just  and  reasonable  allow- 
ance should  be  made  to  the  said  appellant 
for  the  support  and  maintenance  of  such  of 
the  said  slaves  as  are,  or  may  have  been 
aged,  infirm,  children,  or  otherwise  expen- 
sive or  unprofitable  to  the  holder ;  as  also  for 
such  taxes,  doctor's  bills,  and  other  reason- 
able expenses  paid  or  incurred  by  the  ap- 
pellant on  account  of  those  slaves,  as  she 
shall  be  able  to  prove :  Therefore  it  is  de- 
creed and  ordered,  that  so  much  of  the  said 
decree  as  is  contrary  to  the  above  opinion 
be  reversed  and  annulled,  and  that  the  res- 
idue thereof  be  affirmed,"  Ac. 


395      *Be«tty  v.  Snnith  and  Thompson. 

Friday.  April  20. 1808. 

Answers  In  Bqalty— Denial  of  AilegstkMie  in  Blll-€f- 

lect*— Where  the  answer  of  the  defendant  in 
Chancery  contains  a  direct  and  positive  denial  of 
the  allegations  in  the  complainant's  bllLit  cannot 
be  outweiffhed  by  the  deposition  of  one  witness 
only,  unsupported  by  corroborating  circnm- 
stances. 
Dsmnges  on  Afflrmanoe  off  Decreea^Coastnictloa  of 
Statute.!— The  act  of  the  20th  of  January,  1804, 
which  drives  damaires  and  interest  on  the  afflrm- 
ance  of  appeals  from  decree  in  Chancery,  docs 
not  apply  to  appeals  dependinflr  at  its  'commence- 
ment  The  same  principle  applies  to  injonc- 
tions. 

On  an  appeal  from  a  decree  of  the 
Superior  Court  of  Chancery  for  the  Staun- 
ton District,  pronounced  the  Ist  of  April, 
1803. 

Henry  Beatty  exhibited  his  bill  of  in- 
junction in  the  late  High  Court  of  Chan- 
cery against  John  Smith  and  Comelins 
Thompson,  to  be  relieved  from  a  Judgment 
obtained  against  him  by  Smith,  in  the  Dis- 
trict Court  of  Winchester,  upon  a  bond 
executed  by  Elias  Langham  and  the  said 
Beatty  as  his  surety,  conditioned  to  in(*em- 
nify  the  said  Smith  against  a  mortgage 
with  which  a  tract  of  land  was  incum- 
bered, that  had  been  sold  by  I^angham  to 
Smith. 

The  principle  ground  of  equity  relied  on 
by  Beatty  was,  that  he  had  been  induced  to 
become  bound  for  Langham  under  assur- 
ances that  he  would  be  release  in  a  few 
days ;  that  Smith  had  agreed  to  substitute 
another  bond  with  security  for  his;  and 
that,  in  fact,  I/angham  did  execute  another 
bond  to  Smith,  with  Thompson,  his  se- 
curity, which  was  accordingly  excepted. 
Ten  years  having  elapsed  before  Beatty 
heard  any  thing  of  the  bond,  although  he 
saw  Smith  very  frequently,  he  concluded 
that  the  bond  had  been  cancelled. 

The  answer  of  Smith  positively  denied 
all  the  allegations  of  the  bill,  and  stated 
that  he  accepted  another  bond  executed  by 
Langham  and  Thompson  as  additional  se- 
curity only ;  which  he  had  a  right  to  expect, 
as  he  declared  himself,  in  the  first  instance 
dissatisfied  with  the  sufficiency   of   Beatty. 


*See  monographic  note  on  "Answers  in  Eqnity 
Pleading"  appended  to  Tate  ▼.  Vance.  27  Gratt  571. 
The  principal  case  is  cited  in  Wise  ▼.  Lamb.  OQratt 
800. 

tThe  principal  case  is  cited  in  Bums  v.  Hays,  44 
W.  Va.  506.  80  S.  E.  Rep.  102. 
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Thompaon,  in  his  answer,  stated,  that 
when  he  entered  as  the  security  of  I^ang'- 
ham,  he  understood  that  it  was  only  as  ad- 
ditional security  with  Beatty,  ^hom  he 
considered    equally  bound. 

Several  depositions  were   taken,    with  a 

view  to   invalidate  the  answers  of   Smith 

and    Thompson,     and     tending    to    prove 

Thompson's  own  conviction,    that  he 

396  was  bound  to  pay  the  *whole  debt. 
He  did  pay  to  the  mortgagee  one  moi- 
ety of  it,  without  suit;  and  judgment  was 
afterwards  obtained  by  Smith  against 
Beatty  for  the  full  amount  of  the  damages 
sustained  in  consequence  of  a  decree  sub- 
jecting the  land  to  be  sold  to  satisfy  the 
mortgage.  To  be  relieved  against  which 
judgment  was  the  object  of  the  present 
suit. 

I«angham,  the  principal  obligor  in  both 
the  bonds,  having  removed  to  the  North 
Western  Territory,  no  judgment  was  ob- 
tained against  him;  and  his  deposition 
was  taken  by  Beatty,  to  be  introduced  as 
evidence  in  the  cause.  It  was  the  only  dep- 
osition which  fully  supported  the  allega- 
tions of  the  bill;  and  the  sole  question 
was,  whether  he  was  a  competent  witness, 
in  this  case.  The  answers  having  denied 
all  the  equity  of  the  bill,  which  was  unsup- 
poflted  by  evidence  other  than  the  deposi- 
tion of  Langham,  who,  in  the  opinion  of 
the  Chancellor,  was  an  incompetent  wit- 
ness, the  injunction  was  dissolved,  except 
as  to  one  moiety  of  the  debt  for  which  he 
considered  Thompson  liable. 

An  appeal  to  this  Court  was  allowed  to 
Beatty,  by  the  Chancellor  in  vacation,  and 
the  appeal-bond  was  executed  on  the  4th  of 
May,  1803. 

The  cause  was  argued  on  the  competency 
of  L/angham  as  a  witness.  But  the  Court, 
without  deciding  that  point,  afiBrmed  the 
decree  of  the  Superior  Court  of  Chancery, 
on  the  ground  that,  even  if  he  were  a  com- 
petent witness,  his  deposition,  unsupported 
by  pregnant  circumstances,  would  not  out- 
weigh the  positive  answer  of  Smith,  deny- 
ing the  equity  of  the  bill. 

The  following  is  the  opinion  of  JUDGE 
TUCKKR,  delivered  on  Tuesday,  the  5th  of 
May. 

Without  deciding  upon  the  competency  of 

Mr.  I^angham,  the  only   witness   by  whom 

the  answer  of  the  defendant,    John  Smith, 

is  at  all   impeached,  I  am  of   opinion,  that 

that  answer  contains  too  direct   and 

397  positive   a  denial  of   the  ^allegations 
of   the    plaintiff's     bill,    and   of  the 

equity  set  up  by  it,  to  be  overruled  by  the 
deposition  of  a  single  witness,  unsup- 
ported, as  it  seems  to  me,  by  any  pregnant 
circumstances  to  invalidate  the  answer; 
and  that  the  decree  be  afBrraed. 

JUDGES  ROANE  and  FLEMING  con- 
curring— By  the  whole  Court,  (absent 
Judge  Lyons,)  the  decree  of  the  Superior 
Court  of   Chancery  affirmed. 

The  entry  in  this  case,  (as  in  several 
preceding  ones,)  was,  that  the  decree  of 
the  Superior  Court  of  Chancery  be  affirmed, 
and  that  the  appellees  recover  their  costs ; 
without  saying  any  thing  as  to  damages  or 
interest,  it  having  been  settled,  that  the 
act  of  the  2ath   of  January,    1804, (a)  which 


gives  damages  at  the  rate  of  ten  per  cent, 
on  the  amount  of  decrees  in  Chancery,  in- 
cluding costs,  from  the  time  of  the  appeal 
until  affirmance,  and  legal  interest  after- 
wards, does  not  extend  to  appeals  which 
were  depending  when  the  act  took  effect, 
which  was  on  the  1st  of  May,  1804.  The 
same  principle  has  been  adopted  in  the 
Superior  Court  of  Chancery  for  the  Rich- 
mond District,  as  to  appeals  from  decrees 
of  the  County  and  Corporation  Courts, 
and  injunctions  awarded  by  the  Judge  of 
that  Court;  the  above-mentioned  act  being 
confined  in  its  operation  to  cases  which 
have  accrued  since  its  commencement. 
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*Bartley  and  Ferguson  v.  Yates. 
Monday,  May  2,  1806. 


Bonds— Obligatory  Part  of— Blank  for  Name  off  Surety.* 

— Tho*  there  be  a  total  blank  for  the  name  of  the 
surety  in  the  oblltratory  part  of  a  bond,  yet  his 
name  beine  mentioned  in  the  recital  of  the  condi- 
tion, and  he  havinff  signed  and  sealed  it,  it  was 
held  sufficient  to  charge  him. 
Same— Condition  off  Forthcoming  Bond— Blank  for 
Name  off  5herifff.— A  blank  being  left  in  the  condi- 
tion of  a  forthcoming  bond  for  the  name  of  the 
high  sheriff,  to  whom  the  property  was  to  be  de- 
livered at  the  time  and  place  of  sale,  was  held  not 
to  vitiate  it,  the  name  of  the  high  sheriff  having 
been  mentioned  in  a  former  part  of  the  condition. 

This  was  a  supersedeas  to  a  judg- 
ment of  the  General  Court,  recovered 
by  the  defendant  in  error  against  the 
plaintiffs,  upon  a  forfeited  forthcoming 
bond,  in  the  following  words: 

^^Know  all  men  by  these  presents,  that 
we,  Joshua   Bartlett  and  ,are  held  and 

firmly  bound  unto  William  Tates,  in  the 
just  and  full  sum  of  fifty-four  pounds  four- 
teen shillings  and  ten-pence,  to  the  pay- 
ment whereof  well  and  truly  to  be  made  to 
the  said  William  Yates,  his  certain  attor- 
ney, his  heirs,  executors,  administrators, 
or  assigns ;  we  bind  ourselves,  our  heirs, 
executors,  and  administrators,  jointly  and 
severally,  firmly  by  these  presents.  Sealed 
mith  our  seals,  and  dated  this  fourth  day  of 
November,  one  thousand  eight  hundred  and 
two. 

''The  condition  of  the  above  obligation  is 
such,  that  whereas  William  Yates  hath 
sued  out  of  the  General  Court  of  Virginia 
a  writ  of  fieri  facias  against  the  goods  and 
chattels  of  the  above  bound  Joshua  Bart- 
lett, which  writ,  with  the  legal  costs  at- 
tending the  same,  amounts  to  the  sum  of 
twenty-seven  pounds,  seven  shillings  and 
five-pence;  and  whereas  Geo.  Perkins,  dep- 
uty, David  Coupland,  sheriff  of  Bucking- 
ham County,  by  virtue  of  the  said  writ  to 
the  said  sheriff  directed,  hath  taken  the 
following  property  belonging  to  the  said 
Joshua  Bartlett  to  satisfy  the  same,  to  wit : 
one  negro  girl  by  the  name  of  Marl  ah ;  and 
the  said  Joshua  Bartlett,  being  desirous  of 
keeping  the  said  property  in  his  possession 
until    the   day  of  sale  of   the  same,  hath 


(a)  See  Be  v.  Ck>de,  voL  8,  c.  29,  p.  89. 


«Bond5-Obllgatory  Part  off-Blank  ffor  Name  off  Obll. 

gora.— Itwasheld  in  Beale  y.  Wilson,  4  Munf.  880, 
citing  the  principal  case,  that  a  forthcoming  bond, 
appearing  in  other  respects  to  be  in  proper  form, 
ought  not  to  be  quashed  on  the  ground  that  a  blank 
is  left  for  the  names  of  the  obligors  in  the  obligatory 
or  penal  part  of  the  bond.  The  principal  case  is 
cited  and  approved  in  Berry  y.  Homan,  8  Qratt  51. 

See  monographic  note  on  "Bonds"  appended  to 
Ward  v.  Chum,  18  Gratt  801. 
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tendered  the  above  bound  James  Ferguson 
as  security  for  the  forthcoming  and  deliv- 
ery thereof  on  the  day  and  at  the  place  of 
sale,  agreeable  to  an  act  of  Assembly  in 
that  case  made  and  provided.  Now,  if  the 
above  bound  Joshua  Bartlett  and  James 
Ferguson,  or    either  of  them,  do  and 

399  shall  deliver   *the   aforesaid  property 
to  the  said  , either  of  his  deputies 

at  William  Cheek's  Tavern  in  Buckingham 
County,  on  the  twenty-second  day  of  this 
month,  that  being  the  time  and  place  ap- 
pointed for  the  sale;  then  the  above  obliga- 
tion to  be  void,  or  else  to  remain  in  full 
force  and  virtue. 

'  'Joshua  Hartley.        ( Seal. ) 
** James  Ferguson.     (Seal.) 

'*  Signed,  sealed,    and  delivered 
in  the  presence  of 
**Geo.  Perkins." 

Randolph,  for  the  plaintiffs  in  error,  as- 
signed as  reasons  for  reversing  the  judg- 
ment, that  in  the  obligatorv  part  of  the 
bond,  the  name  of  James  Furgeson  is  not 
mentioned ;  and  that  no  person  is  named  to 
whom  the  property  was  to  be  delivered. 

Williams  and  Call,  for  the  defendant  in 
error,  contended  that  the  signing,  sealing 
and  delivery  of  the  bond  by  Ferguson,  al- 
though his  name  should  have  appeared  in 
no  part  of  it,  except  in  the  signature  an- 
nexed to  the  seal,  was  sufficient  to  charge 
him :  but  in  this,  his  name  is  inserted  in 
the  recital  of  the  condition,  (a) 

The  blank  left  for  the  name  of  the  sheriff 
must  necessarily  refer  to  the  sheriff  whose 
name  had  been  before  mentioned. 

Monday,  May  9.  The  Judges  delivered 
their  opinions. 

JUDGE  TUCKER.  The  errors  assigned 
in  the  petition  for  a  supersedeas  in  this 
case,  are,  that  the  name  of  James  Fergu 
son,  one  of  the  parties  whose  name  is 
subscribed  to  the  bond,  is  not  mentioned 
in  the  obligatory  part  of  a  forthcoming 
bond  given  by  Hartley,  against  whom  an 
execution  at  the  suit  of  Yates  had  issued 
and  that  no  person  is  named,  to  whom  the 
property  is  to  be  delivered,  the  name 

400  *of  the    high  sheriff  being  left  blank, 
in  that  part  of  the  condition. 

The  first  of  these  omissions,  I  think,  is 
amply  compensated  by  the  recital  in  the 
condition,  that  Hartley  had  tendered  the 
above  bound  James  Ferguson  as  his  se- 
curity, and  by  the  delivery  of  the  bond  by 
Ferguson,  as  his  act  and  deed,  a  circum- 
stance not  denied.  The  second,  if  not  sup- 
plied by  the  name  of  the  high  sheriff 
mentioned  in  the  former  part  of  the  condi- 
tion, is  fully  supplied,  I  conceive,  by  the 
directions  of  the  law,  that  such  delivery  is 
to  be  made  to  the  sheriff,  at  the  time  and 
place  appointed  for  the  sale  of  the  property, 
both  which  particulars  are  mentioned  in 
the   bond. 

Where  a  party,  against  whom  an  execu- 
tion issues,  obtains  an  indulgence,  upon 
certain  conditions,  the  Court  will  not  re- 
gard trifling  errors  which  are  often  the 
effect  of  haste  or  inexperience  in  young 
deputy-sheriffs,  with  an  eagle's  eye,  where 

(a)  Cro.  Jac.  261:  Dobson  v.  Keys,  6  Bac.  Abr. 
Gwil.  edit  lit.  "Obligations."  let.  B.  167,  168;  Ibid, 
let.  C.  189. 160:  2  Salk.  262;  Cromwell  ▼.  Orunsden,  1 
Call,  49;  Wilkinson  y.  Mac  Locblia  &  Co. 


the  substantial  'justice  of  the  case,  or  the 
positive  and  invariable  rules  of  law,  do  not 
require  1;hem  to  do  so. 

JUDGE  ROANE  was  in  favour  of  affirm- 
ing the  judgment. 

JUDGE  FLEMING.  The  counsel  for  the 
plaintiffs  in  the  supersedeas  made  two 
points  in  this  case:  Ist.  Whether  Ferguson, 
whose  name  is  omitted  in  the  penal  part  of 
the  bond,  but  who  is  stated  in  the  condition 
as  the  security,  and  who  has  signed  and 
sealed  it,  be  bound  in  law?  If  not  boand, 
2dly.  Whether  the  judgment,  which  i& 
against  Bartley  and  Ferguson  jointly,  shall 
be  reversed  in  toto,  or  in  part  only? 

With  respect  to  the  flrst  point,  it  is  laid 
down  in  the  case  of  Mathew  v.  Pnr- 
chins,(b)  that,  if  the  meaning  of  the  par- 
ties can  be  collected  from  the  bond,  it  will 
be  good.  Again,  the  name  of  the  obligor 
subscribed  is  sufficient,  though  there  be  a 
blank  for  his  christian  name  in  the 
bond,  (c)  So  I  conceive  it  to  be  in  the 
401  present  case,  although  *there  is  a 
total  blank  for  the  security's  name  in 
the  penalty  of  the  bond ;  he  being  stated  in 
the  condition  a  security  for  the  delivery 
of  the  property,  to  which  he  put  his  signa- 
ture and  seal. 

It  is  laid  down  in  Goddard's  case,  (d) 
that  only  three  things  are  necessary  to 
making  a  good  obligation,  to  wit,  writing 
on  paper  or  parchment,  sealing  and  de- 
livery ;  and  it  has  since  been  adjudged  not 
to  be  necessary  that  the  obligor  shotUd  sifpi 
or  subscribe  his  name ;  and  therefore,  if  the 
obligor  be  named  Erlin,  and  he  sign  his 
name  Erlevin,  this  variation  is  not  mate- 
rial, because  subscribing  is  no  essential 
part  of  the  deed,  sealing  being  suffi- 
cient, (e)  This  point  then  being  against 
the  present  plaintiff,  it  seems  immaterial 
to  consider  the  others;  and  the  judgment  of 
the  District  Court  must  be  afiBrmed  in  toto. 

By  the  whole  Court,  (absent  Judge 
Lyons, )  the  judgment  of  the  General  Court 
affirmed.  

Quarles's  Administratrix  with  the  Will  An- 
nexed V.  Littiepage  and  Co. 

May.  1806. 

Assumpsit  of  Testator.*— On  the  trial  of  an  Issae  npoa 
the  assumpsit  of  the  testator,  an  assumpsit  of  his 
executor  cannot  be  given  in  evidence  to  establish 
the  demand. 

Admission  of  a  Debt.t— The  mere  admission  of  i 
debt  is  not  sufUcient  to  charge  the  defendant  with 
the  whole  demand  of  the  plaintiff:  he  must,  never- 
theless, prove  the  amount 

This  was  an  appeal  from  a  judgment  of 
the  District  Court  held  at  King  and  Queen 
Court-house. 

Littlepage  and   Co.  brought    indebitatus 


(b)  Cro.  Jac.  203. 


(c)  Cro.  Jac.  261,  Dobson  v.  Keys. 

(d)  :   -     - 


2  Co  5a. 

(e)  2  Salk.  462. 

^Assumpsit  off  Testator.— See  Henderson  v.  Foote.  S 
Call  248,  and  noU.  and  monographic no^  on  "Assamp- 
sit"  appended  to  Kennaird  v.  Jones.  QQratt.  187.  The 
principal  case  is  cited  in  Lonsdale  v.  Brown,  16  Fed- 
Cas.  856.    See  also,  Kayser  v.  Disher.  9  Leigh  357. 

tSult  upon  Account— Admission  of  Debt  by  Executor. 
—At  law,  if  an  executor  plead  pien*  acbninistrarit  in 
a  suit  founded  upon  an  account,  which  is  an  admis- 
sion of  debt;  or  if  he  even  suffer  judgment  by  de- 
f  aalt  or  nil  didt  to  pass  against  him  in  such  a  case, 
yet  the  plaintiff  must  prove  his  account,  or  he  shall 
recover  only  one  penny  damages.  Lewis  v.  Bacoo. 
8  Hen.  &  M.  101,  102,  citing  the  principal  case. 
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assampsit  against  the  administratrix  with 
the  will  annexed  of  John  Quarles  deceased, 
upon  a  store  account.  The  declaration  con- 
tained two  counts:  1.  For  goods,  wares  and 
merchandizes  sold  and  delivered  to  the  testa- 
tor in  his  life-time ;  2.  Quantum  valebant ; 
and  in  both  instances,  charged  the  assump- 
sit of  the  testator.  Plea,  ^*non  assump- 
sit." At  the  trial,  the  plaintiffs  exhibited 
the  account,  on  which  the  suit  was  brought, 
and  offered  evidence  to  prove,  that 
402  when  the  said  ^account  was  presented 
by  the  witness  to  the  administratrix, 
she  read  it  over,  and  did  not  object  to  any 
item  contained  in  it,  and  said,  that  some 
things  in  the  first  part  of  the  account, 
stated  to  have  been  delivered  to  her  hus- 
band, (the  testator,)  she  knew  nothing  of, 
but  did  not  doubt  that  they  were  delivered, 
and  that  she  would  pay  the  balance.  To 
this  evidence,  (which  seems  to  have  been 
all  the  evidence  adduced,  though  the  bill  of 
exceptions  does  not  expressly  say  so, )  the 
defendant,  by  her  counsel,  objected  as  im- 
proper to  go  to  the  Jury,  and  as  insufBcient 
to  prove  the  aforesaid  assumpsit  of  the 
testator.  "But  the  objection  was  overruled 
by  the  Court:  and  as,  from  the  nature  of 
the  items,  the  defendant  probably  knew 
whether  most  of  the  articles  had  been  de- 
livered to  the  testator,  the  Jury  were  al- 
lowed to  weigh  the  said  testimony  to  the 
delivery  of  the  items  to  the  testator.'*  To 
which  opinion  an  exception  was  taken ;  and 
there  having  been  a  verdict  and  judgment 
rendered  for  the  plaintiffs,  the  defendant 
appealed  to  this  Cour^. 

Randolph,  for  '  appellant,  referred  to  the 
case  of  Fisher's  Executor  v.  Duncan  and 
TnrnbuU,(a)  as  settling  this  question;  and 
did  not  suppose  it  could  require  an  argu- 
ment. 

Call,  for  the  appellees,  contended,  that 
there  was  a  distinction  between  this  case 
and  that  of  Fisher's  Executor  v.  Duncan 
and  Turnbull.  The  great  question  there 
was,  whether  the  assumpsit  of  the  execu- 
tor, on  an  isssue  upon  the  assumpsit  of  the 
testator,  could  be  given  in  evidence  to 
countervail  the  plea  of  the  statute  of  limi- 
tations. But,  in  this  case,  the  sole  ques- 
tion is  as  to  the  delivery  of  the  goods. 
The  Court  left  it  to  the  Jury  to  weigh  the 
circumstances,  connected  with  the  assump- 
sit of  the  administratrix,  and  determine 
whether  they  amounted  to  proof  of  the  de- 
livery of  the  articles  or  not.  Mr.  Call 
also  cited  Gilbert's  I^aw  of  Evidence,  160, 

(179  old  edition.) 
403  ^Randolph,  in  reply.  The  distinc- 
tion attempted  by  Mr.  Call,  brings  the 
case  to  the  same  thing  as  Fisher's  Executor 
V.  Duncan  and  Turnbull.  If  the  declarations 
of  the  administratrix  with  the  will  annexed 
be  allowed  to  form  the  basis  of  an  assumpsit 
to  charge  the  estate  of  her  testator,  it  comes 
completely   within    the  reason  of  that  case. 

But  the  opinion  of  the  Judge,  in  this  case, 
from  the  manner  in  which  it  was  expressed, 
had  an  obvious  tendency  to  influence  the 
minds  of  the  Jury  as  to  the  weight  of  evi- 
dence ;  which  was  clearly  erroneous. 

Call.  There  is  a  difference  between  an  ac- 
tion to  charge  an  executor  personally,  and  to 
charge  the  estate  of  his  testator.    This  dis- 


tinction is  founded  on  the  words  of  the  statute 
of  frauds,  (b)  Before  the  making  of  that  stat- 
ute, all  the  books  agree,  that  an  executor 
might  verbally  assume  to  pay  the  debt  of 
his  testator.  Suppose  an  action  be  brought 
against  an  executor  on  the  bond  or  assumpsit 
of  his  testator  ;  can  there  be  a  doubt  but  that 
he  may  confess  a  judgment,  or  suffer  one  to 
pass  by  default?  If  he  can  bind  the  estate  by 
coming  into  Court  and  acknowledging  the 
plaintiff's  action,  can  it  make  any  difference 
that  he  made  the  acknowledgment  out  of 
Court?  Does  it  not  happen  every  day,  that 
such  judgments  are  entered  up? 

It  must  be  admitted,  that  an  executor  may 
pay  an  account  against  his  testator,  which 
he  knows  to  be  just,  or  confess  a  judgment. 
This  point  was  settled  in  the  case  of  Bentley 
and  Mayo.(c)  The  only  question,  there,  was, 
whether  Bentley  had  acted  fraudulently  in 
preferring  some  creditors  to  others.  The 
Court  was  divided  upon  the  question,  whether 
the  precipitancy  of  Bentley  in  paying  and 
confessing  judgments  in  favour  of  certain 
creditors  of  his  testator,  did  not  amount  to 
an  evidence  of  fraud.  But  no  Judge  doubted 
of  his  right  to  confess  a    judgment. 

As  to  the  opinion  of  the  Judge  in  this  case, 
there    was    nothing  improper  in  the    man- 
ner of  expressing    it.    He     admitted 
404      *the  evidence  to  go  to  the  Jury  to  be 
weighed  by  them  ;  and  they  had  a  right 
to  presume  an  assumpsit. 

Randolph.  It  is  not  denied  but  that  an  ex- 
ecutor may  go  into  Court  and  confess  a  judg- 
ment. But  the  reason  of  this  is,  that  he  is 
acting  deliberately,  after  ascertaining  the 
justice  of  the  claim,  and  situation  of  the  es- 
tate of  his  testator.  But  is  that  like  the  mere 
conversation  of  an  executor  out  of  Court, 
without  any  certain  knowledge  of  the  nature 
of  the  claim,  and  without  any  reference  to  the 
ability  of  his  testator's  estate  to  pay  the  debt? 

Thursday,  May  5.  The  Judges  delivered 
their  opinions. 

JUDGE  TUCKER.  This  was  an  action  of 
assumpsit  against  the  administratrix  for 
goods,  &c.  sold  to  the  intestate. 

The  plaintiff  declared  on  an  assumpsit  by 
the  testator,  and  on  the  trial  offered  evidence, 
that  the  account  was  presented  to  the  ad- 
ministratrix, and  she  read  it  over  without  ob- 
jecting to  any  of  the  articles ;  but  said  that 
some  things  in  the  first  part  of  the  account 
she  knew  nothing  of,  but  did  not  doubt  they 
were  delivered,  and  that  she  would  pay  the 
balance.  This  evidence  was  objected  to,  but 
admitted  by  the  Court ;  and  verdict  and  judg- 
ment were  rendered  for  the  plaintiff. 

That  the  proof  ought  to  correspond  with 
the  nature  of  the  charge  in  the  plaintiff's  dec- 
laration is  one  of  those  maxims  which  have 
never  been  controverted.  It  has,  however, 
been  attempted,  on  the  part  of  the  appellees, 
to  shew  that  this  maxim  does  not  apply  to  the 
present  case,  by  identifying  the  admin- 
istratrix, with  the  intestate,  and  relying  on 
the  rule  in  legal  proceedings,  that,  if  an  ex- 
ecutor or  administrator  be  sued  for  a  debt 
due  from  his  testator,  &c.  and  does  not  defend 
the  suit,  he  admits  the  debt,  and  judgment 
may  thereupon  be  had  against  the 
405  estate  of  *his  testator  in  his  hands. 
But  this  rule  is  not  true  to  the  extent 


(a)  1  Henlnff  &  Munf ord.  508. 


(b)  See  Rev.  Code,  voL  1,  c.  10,  p.  1& 

(c)  8  Nov.  1800.  MS. 


469 


2  HEN.  &  M. 


ViSOINZA  RSPOHTS,  ANNOTATSD. 


406-408 


which  waa  contended  for.  If  an  executor  be 
sued  on  a  bond  of  his  testator,  and  does  not 
defend  the  suit,  it  is  very  true  that  judg- 
ment shall  be  rendered  for  the  whole  debt, 
appearing  to  be  due  by  the  bond.  But,  if  he 
be  sued  upon  an  account,  although  the  ex- 
ecutor, by  not  defending  the  suit,  admits  that 
there  is  something  due,  yet  the  plaintiff  must 
prove  his  account,  or  he  shall  recover  but 
one  penny  damages,  although  there  be  assets: 
and  it  is  the  same  if  he  pleads  plene  admin- 
istravit,  which  admits  the  debt,  but  not  the 
amount,  (a)  In  the  present  case,  the  admin- 
istratrix said  there  were  some  of  the  articles 
she  knew  nothing  of.  If  the  evidence  had 
been  even  admissible,  how  were  the  Jury, 
from  this  evidence,  to  ascertain  what  articles 
she  knew  something  of,  and  what  she  knew 
nothing  of? 

The  appellees'  counsel  relied  also  on  a  case 
noticed  in  Gilbert's  Law  of  Evidence,  160, 
(179,  old  edit.)  where,  in  assumpsit  by  an 
executor  for  money  due  his  testator  in  his 
life-time,  on  the  plea  of  the  act  of  limitations, 
an  assumpsit  to  the  testator,  eight  years 
before,  was  proved,  and  a  renewal  of  the 
promise  to  the  executor,  within  six  years, 
was  allowed  to  maintain  the  issue,  though 
the  assumpsit  in  the  declaration  was  laid  to 
the  testator  only  ;  for,  it  was  said,  the  as* 
sumpsit  to  the  executor,  the  representative 
of  the  testator,  is  an  assumpsit  to  the  testa- 
tor himself.  B^or  which  Carthew,  471,  is 
cited.  But  the  contrary  was  expressly  deter- 
mined by  the  whole  Court,  in  Green  v. 
Crane,  2  Ld.  Raym.  1101,(1)  and  that  case,  I 
find,  was  recognized  as  authority  by  the 
whole  Court  of  K.  B.  3  East,  409.  The  con- 
clusion drawn  from  the  case  in  Carthew 
406  must  'therefore  fail.  My  opinion  is^ 
that  the  judgment  be  reversed,  and  the 
verdict  set  aside ;  and  that  the  cause  be 
remanded  to  the  District  Court  for  a  new 
trial  to  be  had  therein,  with  directions  that 
the  evidence  excepted  to  on  the  former  trial 
be  not  again  admitted. 

JUDGE  ROANE.  This  subject  was  so 
fully  discussed  in  the  case  of  Fisher's  Exec- 
utor V.  Duncan  and  Turnbull,(b)  that  I  shall 
say  little  more  than  to  refer  to  the  decision 
in  that  case. 

The  testimony  offered  and  admitted,  con- 
sists of  two  parts :  1st.  Of  the  remarks  of 
the  administratrix  upon  the  account  when  it 
was  presented  to  her,  and  which,  it  is  con- 
tended, amount  to  an  admission  that  the 
goods  were  delivered  to  the  intestate;  and 
2dly.  Of  her  declaration  thereupon  that  "she 
would  pay  the  balance."  The  admission  of 
this  declaration  in  evidence,  amounting  to 
an  assumpsit  by  the  administratrix,  when 


(a)  1  Esp.  142.  BuUer,  X.  P.  140. 1  Salk.  890. 

(1)  See  the  same  case  reported  in  1  Salkeld,  p.  28, 
(6tb  edit  by  Evans,)  under  the  name  of  Dean  v. 
Crane.  See  also.  Executors  of  the  Dake  of  Marlbor- 
ough y.  Widmore,  2  Str.  890.  and  Fitzff.  193,  S.  C.  in 
which  case,  to  a  suit  by  executors  on  a  promise  to 
the  testator,  the  statute  of  limitations  was  pleaded, 
and  the  plaintiffs  had  liberty  to  amend  bylayiuflr 
the  promise  to  have  been  made  to  themselves.  But 
it  is  now  usual  to  add  a  set  of  counts  on  promises  to 
the  executor. 

It  may  be  proper  to  observe,  that  in  the  case  re- 
ferred to  by  Gilbert,  an  assumpsit  to  the  testator, 
thouffh  before  the  last  six  years,  was  proved,  as 
well  as  an  assumpsit  to  the  executor,  within  that 
time;  and  that  in  Green  (or  Dean)  v.  Crane,  it  does 
not  appear  that  any  promise  to  the  testator  was 
proved.— Note  in  Orisrinal  Edition. 

(b)  1  Hen.  &  Munf.  668. 


the  issue  was  joined  upon  the  assumpsit  of 
the  intestate,  is  justly  reprobated  in  the  case 
of  Fisher's  Executor  v.  Duncan  and  Turn- 
bull  ;  and,  if  the  other  testimony  were  proper, 
the  opinion  of  the  Court  is  still  erroneous,  in 
not  withholdingc  the  evidence  of  this  promise 
from  the  Jury.  But  the  other  part  of  that 
testimony,  if  it  amounts  to  an  admission, 
that  any  of  the  g^oods  were  delivered  to  the 
intestate,  is  wholly  uncertain  and  incomplete 
to  shew  what  part ;  at  most,  it  is  only  equiva- 
lent to  the  case  of  a  writ  of  inquiry,  in  which, 
althoug-h  the  debt  is  admitted,  evidence  must 
be  exhibited  to  ascertain  the  amount  of  the 
damages.  The  evidence  in  this  case  is,  at 
least,  not  commensurate  with  the  whole 
407  claim,  and  therefore  *too  uncertain 
and  incomplete  to  be  submitted  to  the 
Jury. 

My  opinion  is,  that  the  judgment  be  re- 
versed. 

JUDGE  FLEMING.  The  declaration  is 
on  an  assumpsit  of  the  testator,  for  goods, 
wares  and  merchandizes  sold  and  delivered 
to  him  in  his  life-time.  Plea,  that  the  testa- 
tor did  not  assume  in  his  life-time,  and  issue 
thereupon.  Had  the  delivery  of  the  goods 
been  proved,  the  law  would  have  implied  an 
assumpsit,  but  the  evidence  to  support  the 
issue  is,  that,  when  the  account  waa  pre- 
sented by  the  witness  to  the  administratrix, 
she  read  the  account  over,  and  did  not  object 
to  any  item  in  the  account,  and  said  that 
some  things  in  the  first  part  of  the  account 
she  knew  nothing  of,  but  did  not  doubt  that 
they  were  delivered,  and  that  she  would  pay 
the  balance. 

This  appears  to  me  to  be  improper  evidence 
at  the  trial  of  an  issue  on  an  assumpsit 
charged  against  the  testator  only.  In 
8helly*s  case,  1  Salkeld,  296,  (which  was  an 
action  upon  the  case  against  an  executor.) 
upon  plene  administravit  pleaded.  Lord  Holt 
declared,  that  the  plaintiff  must  prove  his 
debt,  otherwise  he  shall  recover  but  one 
penny  damages,  though  there  be  assets,  for 
the  plea  only  admits  the  debt,  but  not  the 
quantity.  So,  in  the  present  case,  admitting 
that  the  assumpsit  of  the  administratrix 
might  be  given  in  evidence,  when  an  assump- 
sit of  the  testator  only  is  charged,  yet  it  is, 
at  most,  a  qualified  assumpsit,  "that  she 
would  pay  the  balance,"  and  what  that  bal- 
ance was,  does  not  appear ;  which  brings  it 
precisely  within  the  reason  of  Shelly's  case, 
above  cited. 

I  am  of  opinion,  therefore,  that  the  judg- 
ment be  reversed,  the  verdict  set  aside,  and 
the  cause  remanded  for  a  new  trial  with  an 
instruction  that  the  evidence  stated  in  the 
bill  of  exceptions  is  not  to  go  to  the  Jury,  on 
such  trial. 

By  the  whole  Court,  (absent  JUDGE- 
LYONS,)  the  judgment  of  the  District 
Court  reversed. 


408      *^Morris,  Overton,  and  Others,  v.  Ross. 

Tuesday,  May  ?,  180B. 

Equity  Jarisdictlon— Relief  sffsliist  Judfoient  at  Lsw.« 

—After  a  party  has  been  fully  heard  In  a  CJouri  of 
Law  (in  a  case  in  which  the  rule  is  the  same  in 
equity  as  at  law,)  he  shall  not  be  permitted  to  go 


^Equity  Jarisdictlon— Relief  sc«lnst  Judgmeot  at 

Law.— See  foot-note  to  Terrell  v.  Dick.  1  Call  6WL 

The  principal  case  is  cited  and  approved  in  Pen- 
wick  ▼.  M'Murdo,  2  Munf.  258;  Floumoy  y.  Halcomb. 
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into  a  Coart  of  Bqaity  on  tlie  same  controverted 
points. 
ArMtrstlon  and  Award— 5ettlns  Aalde  Award— MU. 
take  of  Arbltrators.t— An  award  ought  not  to  be  set 
aside,  either  in  a  Ck>nrt  of  Law  or  Equity,  on  tbe 
ffronnd  of  a  mistake  in  the  Judgment  of  the  arbi- 
trators, nnlesstbat  mistake  be  very  palpable:  a 
mere  difference  of  opinion  between  the  Court  and 
the  arbitrators,  in  a  doubtful  case,  not  being*  suffi- 
cient to  authorise  such  interference. 

On  an  appeal  from  a  decree  of  the  Superior 
Court  of  Chancery  for  the  Richmond  Dis- 
trict, pronounced  on  the  19th  of  May,  1803, 
whereby  an  injunction  obtained  by  the  appel- 
lee to  stay  the  execution  of  a  judgment  of 
the  appellants  was  made  perpetual. 

After  the  decision  of  this  case,  at  common 
law,  by  the  Court  of  Appeals,  in  October, 
1802,  affirming  a  judgment  of  the  District 
Court  of  Richmond,  as  reported  in  3  Call, 
309,  (under  the  name  of  Ross  ▼.  Overton,) 
Ross,  on  the  1st  of  January,  1803,  exhibited 
his  bill  to  the  late  Judge  of  the  Superior 
Court  of  Chancery  for  the  Richmond  District, 
in  which  he  stated,  at  full  length,  his  contract 
with  Morris  as  the  agent  of  the  Overtqns,  in 
1783,  for  a  lease  of  a  slip  of  land  and  mill  in 
the  vicinity  of  Richmond  ;  the  total  destruc^ 
tion  of  the  mill,  with  the  loss  of  lives,  and 
property  to  a  considerable  amount,  by  an 
unusual  'Horrent*'  of  broken  ice,  before  the 
expiration  of  the  lease;  a  reference,  by 
mutual  bonds,  of  the  subject  in  controversy 
to  the  arbitrament  of  Joseph  Jones,  James 
Madison,  and  Henry  Tazewell,  and  their 
award  thereupon,  which  declared  that  Ross 
was  bound  to  pay  the  rent,  and  perform  all 
the  other  stipulations  in  his  agreement  for 
seven  years,  notwithstanding  it  appeared, 
that,  "in  January,  1784,  by  an  extraordinary 
and  unexpected  movement  of  the  ice,  the 
mill-house  was  entirely  demolished,  and 
the  said  Ross  had  it  not  in  his  power  to 
prevent  it;"  that  Ross  refused  to  perform 
the  award,  of  which  he  gave  notice  to 
the  adverse  parties,  and  considered  him- 
self as  out  of  possession  of  the  property, 
the  wrecks  of  which  were  gathered  up  by  a 
certain  Martin  Hawkins,  (whom  he  charges 
to  have  been  the  agent,  or  to  have  acted 
with  the  license  of  the  Overton s,)  and  appro- 
priated to  his  own  use  ;  that  a  suit  was  there- 
upon brought  against  Ross  in  the  District 
Court  of  Richmond,  in  1793,  upon  the  arbitra- 
tion tx)nd,  the  record  containing  the 
409  proceedings  *in  which  suit  was  particu- 
larly referred  to,  by  which  it  appeared 
that  to  an  action  of  debt  on  the  said  bond, 
setting  forth  the  award,  Ross  pleaded  ''con- 
ditions performed,"  and  "no  award,"  and 
there  having  been  a  verdict  for  the  plaintiffs 
on  both  issues  with  3,5301 .  damages,  errors 
were  filed  in  arrest  of  judgment,   principally 


3  Munf.  84,  86:  Head  v.  Muir,  8  Rand.  181;  DlUiard  y. 
Tomlinson,  1  Munf.  196. 

See  monographic  noU  on  '^Judgments**  appended 
to  Smith  y.  Charlton,  7  Gratt.  425,  and  monographic 
HoU  on  "Injunctions"  appended  to  Clay  tor  y.  An- 
thony, iSOratt  518. 

-«^Arbltnitlon  and  Award— Setting  Aside  Award— Mis- 
take off  ArUtratora.— For  a  full  discussion  of  this 
subject  seemonoflTaphiciM><«  on  "Arbitration  and 
Award"  appended  to  Bassett  y.  Cunnincrham,  9 
Gratt.  eB4. 

The  principal  case  is  cited  with  approyal  in  Kincaid 
y.  Cunningham,  2  Munf.  8;  Pollock  y.  Sutherlin.  25 
Gratt  96:  Dickinson  y.  Railroad  Co.,  7  W.  Va.  48a 
See  foot-noU  to  City  of  Portsmouth  y.  Norfolk 
County,  81  Gratt  7J7. 

The  principal  case  was  first  before  the  court  in 
Noyember,  1802,  and  will  be  found  reported    in    8 

cauaoo. 


on  the  ground  of  a  variance  between  the 
bond  declared  on,  and  that  recited  in  the 
award ;  and  the  District  Court  having  entered 
judgment  on  the  verdict,  Ross  appealed  to 
the  Snpreme  Court  of  Appeals,  where  the 
judgment  was  afl&rmed.  The  bill  further 
stated,  that  the  award  was  not  submitted  to 
Ross,  but  made  in  his  absence,  without  the 
aid  of  those  explanations  which  might  rea- 
sonably have  been  expected,  and  without  his 
having  communicated  with  the  arbitrators, 
either  verbally  or  in  writing,  before  it  was 
delivered  ;  of  which  award  he  heard  nothing' 
till  several  weeks  afterwards,  when  it  was 
mentioned  by  Morris. 

Ross,  insisting  on  the  matters  of  equity 
which  he  considered  as  growing  out  of  this 
statement,  prayed  for  an  injunction  to  the 
judgment  as  afiirmed  by  the  Court  of  Ap- 
peals, which  was  granted. 

The  award,  stating'  the  facts  of  the  case, 
having  been  set  forth  in  the  declaration, 
the  merits  of  the  question  were  fully  dis- 
cussed in  the  Court  of  Appeals,  on  the 
ground  that  the  arbitrators  had  mistaken 
the  law  ;  that  Ross  having  been  deprived  of 
the  use  of  the  property  by  the  act  of  God,  was 
not  bound  to  pay  the  rent,  or  perform  the 
other  stipulations  in  the  covenant. 

The  Chancellor,  after  animadverting  on 
the  decision  of  the  Court  of  Appeals  with 
g^eat  freedom,  made  the  injunction  per- 
petual ;  from  which  Morris  and  the  Overton s 
appealed  to  this  Court. 

The  Attorney-General,  for  the  appellants, 
(after  reciting  the  case,  as  reported  in  3  Call, 
309,)  observed,  that  the  points  relied  on  by 
Ross  in  the  former  cause  were,  1st.  Some 
informality  in  the  proceedings;  and, 
410  2dly.  That  in  *point  of  law  he  was 
not  liable,  because  the  mill  had  been 
carried  away  by  the  ice.  After  this  decision, 
Ross  sroc*  iiito  a  Court  of  Equity,  and  states 
the  very  grounds  for  its  interposition  which 
had  been  previously  decided  by  this  Court. 

The  objection  in  the  bill,  that  the  arbitra- 
tors did  not  submit  their  award  to  the  parties 
has  no  weight,  because  they  were  not  bound 
to  do  it ;  and  because  Ross  suffered  the 
cause  to  progress  through  all  the  other  Courts, 
and  for  the  first  time  made  his  objection  in 
the  Court  of  Chancery. 

Throwing  out  of  the  case  the  allegations  of 
Ross,  that  he  had  not  an  opportunity  of 
being  heard  before  the  arbitrators  ;  and  that 
Martin  Hawkins,  as  the  agent  of  the  appel- 
lants, interfered  with  the  wreck  of  the  mill, 
it  is  precisely  the  same  case  with  that  before 
decided  by  this  Court.  But  the  authority  of 
Hawkins  is  expressly  denied  by  all  the 
answers. 

Several  depositions  have  been  taken,  which 
prove  the  destruction  of  the  mill  to  have  been 
as  complete  as  if  it  had  been  done  by  a 
volcano  or  an  earthquake.  But  this  is  no 
new  fact.    It  Was  admitted  on  all  sides  before. 

The  sole  question  then  is,  whether  this 
Court,  sitting'  as  a  Court  of  Chancery,  can 
review  the  decision  of  a  Court  of  Law,  where 
the  party  complaining  had  a  full  opportunity 
of  being  heard. 

[Here  JUDGE  TUCKER  interrupted  the 
Attorney-General  by  inquiring,  whether  the 
doctrine  had  not  been  fully  settled  in  the 
case  of    Meredith  v.    Benning,(a)    and    in 


(a)  1  Hen.  &  Munf.  58& 
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Turpin,  Administrator  of  James,  v.  Thomas, 
(a)  that  when  a  party  had  had  a  full 
opportunity  of  beingc  heard  in  a  Court  of 
Law,  he  should  not  be  permitted  to  go  into 
a  Court  of  Equity.] 

Wickham,  for  the  appellee,  said   he  was 

not  prepared  to  controvert  the  doctrine  laid 

down    in  those  cases,    but   presumed    that 

this  was  a  different   one.     From   the 

411  nature  of  *the  jurisdiction  of  a  Court  of 
Ek]uity,  relief  ought  to  be  granted  in 

many  cases  where  it  could  not  be  afiPorded 
at  law.  This  was  one  of  those  cases,  as 
expressly  decided  by  Lord  Northington  in 
Brown  v.  Quilter.  (b) 

Warden,  on  the  same  side,  contended,  that, 
in  the  former  case,  only  the  questions  of 
law  arising  on  the  errors  in  arrest  of  judg- 
ment were  before  the  Court.   * 

The  Attorney-General  insisted,  that  it 
was  the  same  case,  as  would  appear  from  the 
arguments  of  counsel  and  the  opinion  of  the 
Court  in  the  report  of  the  case ;  and  that  it 
would  be  impossible  to  take  any  ground  in 
argument  which  was  not  urged  in  that  case. 

There  are  cases,  it  is  true,  in  which  Courts 
of  Equity  will  interfere  when  Courts  of  Law 
are  not  competent  to  afford  relief.  But 
was  not  a  Court  of  Law  as  competent  to  de- 
cide upon  the  effect  of  the  loss  of  the  mills 
by  ice,  as  a  Court  of  Equity?  And  did  not  a 
Court  of  Law  decide  upon  this  very  case? 

Wickham.  My  argument  in  the  former 
case  is  perfectly  consistent  with  what  I 
should  now  urge.  I  was  then  addressing  a 
Court  of  Law  ;  and  observed,  that  although 
a  Court  of  Law  might  not  relieve,  yet  a 
Court  of  Equity  would,  as  was  proved  by  the 
case  of  Brown  v.  Quilter.  These  were  my 
arguments  then,  and  they  are  the  same  now. 

Attorney-General.  The  question  comes  to 
the  same  thing ;  and  is  completely  within 
the  reason  of  the  cases  cited  by  one  of  the 
Judges.  The  question  still  is,  whether  after 
a  party  has  been  fully  heard  at  Law,  he  shall 
go  again  before  a  Court  of  Equity  upon  the 
same  matter;  whether  he  shall  take  two 
chances,  instead  of  one,  for  a  decision  of  his 
case.  He  referred  to  1  Fonblanque,  376,  Ac. 
(note,)  where  the  authority  of  Brown  v. 
Quilter  has  been  questioned. 

412  *Hay,  for  the  appellee.    Under  the 
pleas  of  '^conditions  performed,"  and 

"no  award,"  in  the  Court  of  Law,  it  was  im- 
possible that  the  merits  of  the  question  could 
have  been  discussed.  Ross,  in  his  bill,  refers 
to  the  proceedings  in  the  Court  of  Law  to 
shew  that  he  could  not  be  relieved  there. 
Tuesday,  May  10.  The  Judges  delivered 
their  opinions. 

JUDGE  TUCKER.  Ross  obtained  an  in- 
junction to  the  judgment  obtained  against 
him  in  this  Court  at  the  suit  of  Overton,  re- 
ported in  3  Call,  309.  The  case  is  precisely 
the  same,  without  the  smallest  variance  that 
I  can  discover,  upon  an  attentive  perusal  of 
that  report,  and  of  the  present  record.  The 
Chancellor,  after  canvassing  the  judgment 
of  this  Court  with  a  freedom  which  few 
Judges  of  an  appellate  Court  would  have  in- 
dulged towards  a  subordinate  one,  perpetu- 
ated the  injunction. 

After  the  decisions  of  this  Court  in  the 


(a)  Ante,  139. 

(b)  Ambler,  619. 


case  of  Terrel  v.  Dick,  1  Call,  546,  wherein 
it  was  settled,  that,  after  a  cause  has  been 
once  fully  decided  by  a  Court  of  Commoo 
Law,  a  Court  of  Equity  will  not  grant  relief ; 
and  in  the  more  recent  cases  of  Meredith  v. 
Benning,  in  November  last,(c)  and  Tnrpin, 
Administrator  of  James,  v.  Thomas,  (the 
last  term,)  to  the  same  effect ;  I  think  this 
Court  ought  not  to  suffer  a  case,  decided 
upon  such  full  and  solemn  argument  aad 
consideration,  to  be  again  discussed  upon 
the  same  controverted  points  ;  since  it  would 
only  encourage  that  endless  spirit  of  litiga- 
tion, which  has  kept  this  controversy  on  foot 
for  four  and  twenty  years,  and,  if  indulged, 
would  perpetuate  it. 

I  am,  therefore,  of  opinion,  that  the  de- 
cree be  reversed,  and  the  plaintiff's  bill  difl- 
missed  with  costs. 

JUDGE    ROANE.    This     case    does  not 

differ  in  any  material   circumstance    from 

that  formerly  decided  by  this  Court,  between 

the  same  parties.    The  grounds  of  the 

413  decision  in  »that  case  were,  1st.  That 
if  the  arbitrators  were  even  mistaken 

in  their  judgment,  in  point  of  law,  in  a  doubt- 
ful case,  this  Court  ought  not  to  consider 
itself  as  an  appellate  Court,  and  on  that 
ground  (merely)  to  reverse  the  judgment; 
and  2dly.  That  in  fact  the  arbitrators,  in 
that  case,  decided  upon  the  law  correctly. 

The  first  ground  of  decision  equally  applies 
to  the  case  before  us.  There  is  no  doubt 
but  that  the  parties  put  themselves  upon  the 
judgment  of  the  arbitrators,  as  to  the  whole 
law  and  equity  of  the  case ;  and  this  Court 
ought  not  to  interfere,  on  the  ground  of  a 
mistake  in  their  judgment ;  at  least,  unless 
the  mistake  be  very  palpable.  In  that  case, 
if  the  Court  should  be  authorised  to  interfere, 
it  would  be  because  something  like  improper 
conduct  would  be  inferable  on  the  part  of 
the  arbitrators.  Nothing  of  that  sort,  nor 
even  any  irregularity,  is  shewn  to  have  taken 
place  in  the  present  instance ;  and,  if  there 
were  irregularities,  it  was  as  competent  for 
the  appellee  to  have  taken  advantage  of 
them  at  law  as  in  equity. 

In  this  view,  I  should  be  loath  to  interfere 
in  this  case,  if  it  were  even  probable  that  the 
arbitrators  were  mistaken  with  respect  to 
the  equity  of  the  case.  A  view  of  all  the 
decisions  on  this  subject  induces  me,  how- 
ever, at  least  to  doubt  whether  the  rule  of 
equity  is  different  from  that  of  law  on  this 
question  ;  and  as  Courts  of  Equity  ought  not 
to  interfere  when  no  new  circumstance  is 
adduced  to  vary  the  case  from  that  existing, 
and  regularly  decided  upon  at  law,  I  am  of 
opinion,  that  the  decree  of  the  Chancellor 
should  be  reversed. 

JUDGE  FLEMING.  This  appears  to  me 
to  be  a  hard  case  on  the  part  of  Ross,  owing 
principally,  perhaps,  to  his  want  of  caution 
in  the  contract  with  the  Overtons.  He, 
however,  at  the  commencement  of  the  con- 
troversy, submitted  his  cause  to  judges  of 
his  own  choosing,  men  of  distinguished 
talents,  and  undoubted  integrity,  who  decided 
against  him  in  favor  of  his  opponents ; 

414  and,  although,  had  *I  been  one  of  the 
arbitrators,    I    might,    perhaps,  have 

been  of  a  different  opinion,  yet  it  seems  a 
doubtful  case,  and  I  think  he  was  bound,  and 
concluded  by  the  decision  of  the  arbitrators. 


(c)  1  Hen.  &  Monf .  585. 
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On  his  refusing^  to  abide  by,  and  perform  the 
award,  an  action  was  brought  in  the  District 
Court  of  Richmond,  ag^ainst  him  on  the  arbi- 
tration bond,  to  which  he  pleaded  conditions 
performed,  and  no  award ;  on  which  issues 
'beings  joined,  the  Jury  found  for  the  plaintiff 
on  both  pleas.  He  then  moved  the  Court  in 
arrest  of  judg^ment,  and  stated  his  reasons  ; 
which  the  Court  overruled,  and  gave  judg- 
ment for  the  plaintiff ;  from  which  he 
appealed  to  this  Court ;  and,  after  a  very 
solemn  and  elaborate  argument,  the  judg- 
ment was  affirmed  by  the  unanimous  opinion 
of  the  Court. 

Ross  then  obtained  an  injunction  in  the 
Chancery  District  Court  of  *Richmond,  to 
stay  all  further  proceedings  on  the  judgment 
at  law  ;  and  by  his  bill,  in  which  the  trans- 
actions were  set  forth  at  great  length,  prayed 
that  the  said  judgment  might  be  perpetually 
enjoined  ;  and,  in  May,  1803,  the  Chancellor 
made  a  decree  accordingly,  from  which  the 
defendants  appealed  to  this  Court. 

This  case,  from  a  careful  inspection  of  the 
record,  (to  which  the  record  of  the  proceed- 
ings at  law  is  subjoined,)  appears  to  be 
precisely  the  same  with  that  which  has  been 
already  so  solemnly  decided,  only  brought  up 
in  a  different  form  ;  and,  on  the  principles 
settled  in  the  case  of  Turpin,  Administrator 
of  James,  v.  Thomas,  and  some  others,  in 
this  Court,  I  have  no  difficulty  in  saying  that 
the  decree  of  the  Chancery  Court  is  erro- 
neous, and  ought  to  be  reversed. 

By  the  whole  Court,  (absent  JUDGED 
I^YONS,)  decree  of  the  Chancellor  reversed. 
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■^Kennedy  v.  Waller  and  Another. 

Tuesday,  May  3,  1808. 


Ifljury  to  Slaves— RIffht  of  Triutee«  to  Brinff  Action  of 
TrespsM— Cue  at  Bar.— A  deed,  signed  and  sealed 
by  A.  and  wife  only,  releasinir  to  E.  their  claim  to 
certain  slaves  with  a  reservation  that  they  should 
be  held  by  B.  and  J.  W.  as  trustees  for  specified 
uses,  is  not  sufQcient  evidence  of  property,  or  pos- 
session. In  the  persons  named  as  trustees,  to  en- 
able them  to  maintain  an  action  of  trespass  for 
an  Injury  done  to  such  slaves. 

This  was  a  supersedeas  to  a  judgment  of 
the  District  Court  of  Richmond. 

An  action  of  trespass  vi  et  arm  is  was 
brought  in  the  names  of  Benjamin  Waller 
and  John  Waller,  against  Kennedy,  for 
killing  a  slave,  by  shooting  him.  The  de- 
fendant pleaded  '*not  guilty,"  upon  which 
issue  was  joined. 

At  the  trial  the  Jury  found  a  verdict,  sub- 
ject to  the  opinion  of  the  Court,  in  these 
words:  "We  of  the  Jury  find  for  the  plain- 
tiffs four  hundred  and  fifty  dollars  by  way 
of  damages,  if  the  Court  shall  be  of  opinion 
that  this  action  be  maintainable  by  the 
plaintiffs,  who  are  trustees  of  the  slave  in 
the  declaration  mentioned,  under  the  deed, 
which  we  find  in  these  words ;"  (reciting  the 
deed  verbatim  ;)  "the  said  slave  at  the  time 
of  his  being  killed,  being  hired  for  one  year 
to  Kdmund  Clarke,  who  was  in  possession." 

The  deed  referred  to  by  the  Jury,  bears 
date  the  13th  of  June,  1787,  and  is  executed 
by  William  Arnold  and  Judith  Arnold  only. 
It  recites  a  controversy  between  Arnold  and 
wife,  and  a  certain  James  E^d wards,  respect- 
ing the  descendants  of  some  slaves  which 
had  been  given  by  one  John  Butler  to  the 
wife    of    Edwards,    the    mother   of    Judith 


Arnold,  and  of  their  having  compromised  it 
by  a  release  from  Arnold  and  wife  to 
Edwards  of  their  right  to  all  the  slaves,  in 
consideration  of  his  lending  to  them  four  of 
the  slaves  (among  whom  was  the  one  killed) 
for  life,  remainder  to  certain  grand-children 
of  Kdwards ;  "the  reservation"  was,  that 
the  said  four  slaves  should  be  held  by 
Benjamin  and  John  Waller,  as  trustees,  to 
see  that. the  profits  should  be  applied  to  the 
use  of  the  said  Arnold  and  wife  during  their 
lives,  and  at  their  decease  to  descend  as 
before  mentioned.  Neither  Edwards  nor  the 
Wallers,  were  in  any  other  manner  parties 
to  the  deed  ;  nor  does  any  estate  or  interest 
appear  to  be    conveyed  to    either  of 

416  them.    *There  was  no  evidence  that 
Eklwards  ever  assented  to  the  terms  of 

the  compromise,  or  that  the  Wallers  ever 
acted  as  trustees ;  neither  did  it  positively 
appear  in  whose  possession  the  slaves  were, 
except  that  the  one  killed,  who  was  the  sub- 
ject of  the  present  suit,  had  been  hired  to 
Edmund  Clarke,  but  it  did  not  appear  by 
whom. 

The  District  Court  decided  that  "the  law 
was  for  the  plaintiffs,"  and  rendered  judg- 
ment upon  the  verdict  of  the  Jury.  A  super- 
sedeas was  awarded  by  the  Court  of  Appeals, 
in  open  Court,  the  petition  for  which  stated, 
1st.  The  want  of  property  in  the  plaintiffs. 
2d.  Their  want  of  possession.  3d.  That 
Clarke  was  found  to  have  been  in  possession 
at  the  time  of  the  supposed  trespass  by  a 
hiring  of  the  slave  for  one  year ;  but  that  it 
did  not  appear  from  whom  he  hired  him. 

The  case  was  argued  at  great  length  by 
Hay  for  the  plaintiff  in  error,  and  by  Ran- 
dolph for  the  defendants,  upon  the  point, 
whether  an  action  of  trespass  lay,  by  the 
owner  of  a  slave,  for  an  injury  committed  on 
such  slave  while  he  was  in  the  possession  of 
a  person  to  whom  he  had  been  hired.  But 
the  cause  went  off  on  the  ground  that 
the  instrument  signed  by  Arnold  and 
wife  was  a  mere  release  of  their 
claim ;  and,  as  neither  Eklwards  nor  the 
Wallers  were  parties  to  that  instrument, 
nor  had  by  any  act,  appearing  in  evidence, 
given  their  assent  to  it,  no  interest  passed 
from  Edwards,  nor  was  there  any  vested  in 
the  Wallers.  Consequently  they  had  not 
such  a  property  in  the  slave  as  would  entitle 
them  to  maintain  trespass. 

Friday,  May  20.  The  Judges  delivered 
their  opinions. 

JUDGE  TUCKER.  The  special  finding 
of  the  Jury,  in  this  case,  makes  it  unneces- 
sary to  decide  the  principal  question  which 
was  discussed  at  the  bar.  I  shall,  therefore, 
consider  the  point  which  was  last  presented 
to  the  Court,  namely,  whether  the  present 
plaintiffs  can  support  this  action. 

417  ♦They  find  for  the  plaintiffs,  450  dol- 
lars, by  way  of  damages,  if  the  Court 

shall  be  of  opinion  that  the  action  be  main- 
tainable by  the  plaintiffs  who  are  trustees  of 
the  slave  in  the  declaration  mentioned, 
under  the  deed,  which  they  find  in  these 
words,  &c.  and  which  imports  to  be  an 
indenture  between  W.  Arnold  and  Judith  his 
wife,  of  the  one  part,  and  James  Edwards  of 
the  other  part,  in  which  it  is  recited  that  the 
former  had,  theretofore,  claimed  of  the  latter 
several  negro  slaves  the  descendants  of  slaves 
given,    by    one  J.   Butler,    to    the    wife  of 
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Edwards,  and  mother  of  Judith  Arnold  ;  and 
that  the  said  William  and  Judith  had,  that 
day,  ag^reed  with  E^d wards  to  compromise  the 
said  matter,  and,  in  consideration  of  the  terms 
thereafter  mentioned,  they  did  release  and 
give  up  to  Edwards,  his  heirs,  Ac.  all  right, 
title,  claim,  and  demand,  to  the  slaves  above 
mentioned ;  in  consequence  and  considera- 
tion of  the  said  Edwards  having  that 
day  lent,  unto  the  said  William  and  Ju- 
dith during  their  natural  lives,  under  the  fol- 
lowing reservation,  four  negroes,  (of  which 
the  slave  who  was  killed  was  one,)  and  at  the 
death  of  the  said  William  and  Judith,  the 
said  slaves  and  their  increase  to  descend  to 
Ann  M'Gee,  and  two  others,  children  of  the 
said  Judith,  and  their  heirs  forever :  Then 
follows  this  sentence :  "The  reservation 
before  mentioned  is,  that  the  said  four  slaves 
and  their  increase  should  be  held  in  trust 
by  Benjamin  and  John  Waller,  (the  plain- 
tiif  8,)  as  trustees,  to  see  that  the  profits  of 
the  said  slaves  should  be  applied  to  the 
sole  use  of  the  said  William  Arnold,  and 
Judith  his  wife,  during  their  natural  lives, 
and,  at  their  decease,  to  descend  as  before 
mentioned,  **  Ac.  And,  for  the  true  and 
faithful  performance  of  that  release  of  right, 
and  every  part  thereof,  the  said  William  and 
Judith  had  set  their  hands  and  seals  thereto, 
the  day  and  year  aforesaid.  "Signed  and 
sealed  by  William  Arnold  and  Judith  Arnold, 
only :"  and  thereafter  proved  and  admitted 
to  record;  "the  said  slave,  at  the  time  of  his 
being  killed,  being  hired  for  one  year  to 
one  Edmund  Clarke,  who  was  in  posses- 
sion." 
418  *If  the  Jury  had  not  set  out  the  deed 
in  their  verdict,  I  should  have  felt  no 
difficulty  in  deciding  that  the  plaintiffs  were 
entitled  to  recover ;  but  having  done  so,  and 
expressly  found  that  the  title  of  the  plaintiffs 
to  the  slave  arises  under  that  deed,  we  are 
bound,  I  conceii^,  to  give  to  it  that  legal 
interpretation  and  that  only,  which  the  words 
of  it  will  warrant.  The  whole  tenor  of  it, 
from  one  end  to  the  other,  designates  it  as  a 
release  of  right  and  claim,  only,  from 
Arnold  and  his  wife  to  James  Edwards  ;  it 
would  induce  a  conjecture  that  there  was  at 
the  same  time  another  deed  executed  by 
Edwards,  in  the  nature  of  a  counterpart,  by 
which  the  slaves  might  have  been  conveyed 
to  the  plaintiffs  to  the  uses  recited  in  this 
deed :  but  nothing  passed  to  them  by  this 
deed  ;  for  there  are  no  words  sufficient  to  cre- 
ate, or  pass  an  estate,  from  one  to  another, 
and  if  there  had  been  such,  Edwards,  in  whom 
the  property  of  them,  in  possession,  appears 
to  have  been  vested,  has  not  executed  the 
deed  :  and  Arnold  and  his  wife  had  no  prop- 
erty in  them  to  convey.  It  was  the  intent 
of  the  parties,  it  would  seem,  that  they  should 
have  an  use  in  them  for  their  lives  ;  but  the 
deed  is  ineffectual  to  create  it ;  much  less  to 
pass  the  property  in  fee-simple  to  the  plain- 
tiffs. The  plaintiffs,  therefore,  under  this 
deed,  cannot  maintain  this  action. 

I  lament  that  a  case  origiaatiag  possibly 
in  moral  turpitude  should  go  off  upon  such 
grounds.  But  we  must  decide  according  to 
law,  and  not  according  to  our  private  feel- 
ings. I  am  therefore  of  opinion  that  the 
judgment  must  be  wholly  reversed. 

JUDGE  ROANE.  The  Jury  have  not  sub- 
mitted the  general  question   to    the  Court 


whether  the  present  action  can  t>e  main- 
tained by  trustees:  nor  do  they  find  that 
the  appellees  are  trusteies  of  the  slave 
in  the  declaration  mentioned,  for  the  pur- 
poses declared  in  the  deed  contained  in 
the  verdict;  in  which  case  it  might  be 
argued,  that  the  Jury  were  otherwise  satis- 
fied of  the  existence  of  the  trust,  and 
only  referred  to  the  deed  for  the  purpose 
of  specifying  the  terms  and  extent  thereof. 
They  merely  find,  that  the  appellees  are 

419  ^trustees   under  the  deed  which  they 
find    in  haec   verba.     This   seems    to 

confine  the  case  to  the  deed  itself,  and 
to  submit  its  construction  and  operation 
to  the  Court.  That  deed  admits  that 
the  slaves  in  question  were  held  by 
James  Ekl wards ;  and  he  is  no  party  to  the 
deed,  nor  is  it  shewn  by  the  verdict  that  he 
ever  assented  to  the  trust.  For  any  thing 
that  appears,  the  deed  is  the  sole  act  of 
Arnold  and  wife,  and  Edwards  may  have 
refused  to  accede  to  the  compromise'therein 
mentioned.  It  would,  therefore,  be  highly 
improper  to  adjudge  the  present  appellees, 
entitled  to  recover  the  value  of  the  slave  in 
question,  of  whom  he  (Edwards)  had  the 
possession,  and  the  right  to  whom  it  is  no 
otherwise  shewn  he  has  relinquished,  than 
by  the  act  of  a  party  claiming  title  thereto. 
It  is  said  by  the  appellees'  counsel,  that  it 
is  no  otherwise  shewn  than  by  the  deed  it- 
self, that  Edwards  has  title  to  this  slave, 
and  that  the  same  deed  shews  he  has  con- 
veyed him  away ;  and  that  a  party  claiming 
benefit  of  a  deed,  must  submit  to  it  in  toto. 
The  answer  is,  that  Edwards  is,  in  the 
present  case,  entirely  neuter :  he  is  no  party 
to  the  present  suit,  claims  nothing  under 
the  deed,  and,  therefore,  is  not  to  be  bound 
by  it.  The  cestuis  que  trust  for  whose  ben- 
efit this  action  is  brought,  exhibit  the  deed 
in  order  to  shew  the  capacity  of  the  appel- 
lees to  recover;  and  if  that  deed,  which  is 
their  act,  shews  the  contrary  they  must 
abide  by  the  consequence.  Edwards  is  no 
otherwise  implicated  in  this  business,  than 
that  the  Court  will  not  intercept  a  title  ad- 
mitted by  the  appellees  to  have  been  in 
him,  unless  they  also  shew  that  he  has 
parted  from  it. 

On  this  ground  only,  (for  I  have  not  con- 
sidered the  other  questions,)  I  am  of  opin- 
ion that  the  judgment  is  erroneous  and 
ought  to  be  reversed. 

JUDGE    FLEMING.      In    deciding    the 

question  whether  the  indenture  of   release, 

found  at  large  in  the  verdict,  conveyed  the 

property  of  the  slave   Lracey  (the  subject  of 

this  action)  to  the  appellees,  it  will  be 

420  proper   to   consider,    first,  *in  whom 
was    the    property   and  possession  of 

the  slave,  at  the  time  of  executing  the  deed 
of  release?  and,  secondly,  by  whom  the  same 
was  executed? 

It  appears  from  a  recital  in  the  deed,  that 
the  possession,  and  property  of  the  slave 
in  question  (and  sundry  others,  to  whom 
Arnold  and  wife  claimed  title)  were  in 
James  Edwards;  and  in  order  to  compro- 
mise the  matter  between  the  parties,  the 
deed  of  release,  above  mentioned,  was  ex- 
ecuted by  Arnold  and  wife ;  who,  it  is  pre- 
sumed, claimed  an  equitable  interest  in  the 
slaves,  under  the  deed  of  John  Butler,  dated 
the  20th  of   July,  1727,  and  recited    in    the 
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release;  and  although  James  Edwards  is 
named  a  party  to  the  deed,  and  probably 
acquiesced  in  it,  he  was  not,  nor  could  he 
have  been,  divested  of  the  legal  property  in 
the  slave  under  that  instrument,  unless  he 
had  also  signed,  and  duly  executed  it:  nor 
does  it  appear  that  the  slave  was  ever  in 
the  possession  of  the  trustees,  or  either  of 
them;  and,  therefore,  it  seems  to  me  that 
the  action  brought  in  their  names  cannot 
be  sustained. 

By  the  whole  Court,  (absent  JUDGE 
LYONS,)  judgment  of  the  District  Court 
reversed.  

Perkins  v.  Saunders  and  Wade,  Executors, 
&c.  of  Power. 

Thursday.  May  5, 1806. 

AppeilAte  Practice— Commissioner's  Report— Waiver  of 
Exception  to.»— The  Court  of  Appeals  will  not  enter 
into  an  investig-ation  of  an  account  taken  by 
direction  of  a  Oourt  of  Cbancery,  when  either  no 
exception  to  the  commissioner's  report  was  taken 
in  the  Court  below,  or  not  taken  in  such  form  as 
to  enable  this  Court  to  decide  on  the  principle  of 
law  or  equity  on  which  the  item  excepted  to.  was 
admitted  or  rejected. 

Four  suits  which  had  existed  between  the 
parties  in  the  Superior  Court  of  Chancery 
for  the  Richmond  District,  were  consoli- 
dated by  the  Chancellor  at  the  hearing,  and 
one  decree  pronounced,  in  the  whole, 
founded  on  the  report  of  the  master  com- 
missioner ;  each  party  to  bear  a  proportion 
of  the  costs.  Perkins  appealed  in  all  the 
cases. 

Several  points  were  made  by  the  counsel 
for  the  appellant;  which,  it  was  insisted 
by  the  counsel  for  the  appellees,  were  all 
resolvable  into  the  state  of  accounts 
421  between  *the  parties;  and  that  the 
decree  of  the  Court  of  Chancery  was 
justified  by  the  report  of  the  commissioner. 

No  exception  was  taken  to  that  report  in 
the  Court  of  Chancery ;  and  the  only  point 
on  which  all  the  judges  of  this  Court  ex- 
pressed an  opinion,  was,  how  far  it  would 
be  proper  to  enter  into  an  investigation  of 
an  account  taken  by  direction  of  a  Court  of 
Chancery,  when  either  no  exception  was 
taken  to  the  report  of  the  commissioner,  or 


^Appeilnte  Practice— Commissioner's  Report— Bxcep. 
tlons— Waiver.— In  Thompson  v.  Catlett,  24  W.  Va. 
540.it  is  said:  "In  a  case  properly  referred  to  a 
commissioner  his  report  upon  the  matters  referred, 
if  erroneous  upon  its  face  may  be  objected  to  on  the 
bearing,  althouirh  not  excepted  to;  but  unless  it  is 
excepted  to,  it  cannot  be  Impeached  by  adult  par- 
ties on  firroands  relatinir  to  matters  which  may  be 
affected  by  extraneous  testimony.  If  such  adult 
parties  fail  to  except  to  such  report  it  will  be  pre- 
sumed they  were  satisfied  with  it,  and  acquiesced 
in  its  correctness,  not  only  so  far  as  it  settles  the 
principles  of  the  account,  but  also  in  reirard  to  the 
sufficiency  of  the  evidence  upon  which  it  is  founded ; 
and  these  exceptions  must  point  out  the  errors 
complained  of  with  such  reasonable  certainty  as 
will  direct  the  mind  of  the  court  to  them:  and  even 
when  he  does  so,  the  parts  not  excepted  to,  unless 
erroneous  upon  the  face  of  the  report,  are  admitted 
10  be  correct  not  only  as  regards  the  principles,  but 
also  as  relates  to  the  evidence  on  which  they  are 
founded.  Perkins  v.  Saunders,  2  Hen.  <fi  M.  420: 
Wyatt  V.  Thompson,  10  W.  Va.  645;  Hyman, Moses  & 
Co.  T.  Smith.  10  W.  Va.  2»8:  Alderson  v.  Nairle, 
12  W.  Va.  98:  McCarty  v.  Chalfant  14  W.  Va.  581; 
Chapman  Y.  Pi ttsburir&  Steuben vllle  R.  R.  Co.,  18 
W.  Va.  184;  Ward  v.  Ward,  2!  W.  Va.  282. " 

The  principal  case  is  also  cited  in  this  question  in 
Mccarty  v.  Chalfant  14  W.  Va.  568;  Ward  v.  Ward. 
2rW.  Va.27l:  Holt  v.  Holt  i6  W.  Va.  897,  85  S.  E. 
Rep.  S4. 

See  monoarraphic  note  on  "Commissioners  in 
Chancery"  appended  to  Whitehead  v.  Whitehead,  23 
Qratt  876. 


not  taken  in  such  form  as  to  enable  this 
Court  to  decide  on  the  principle  of  law  or 
equity,  on  which  the  item  excepted  to  was 
admitted  or  rejected.  On  this  point  JUDGES 
ROANK  and  FLEMING,  during^  the  course 
of  the  argument,  seemed  to  concur  in  the  fol- 
lowing opinion,  delivered  on  Thursday , 
May  12,  by  JUDGE  TUCKER. 

JUDGE  TUCKER.  In  these  cases  a  va- 
riety of  points  were  presented  by  the  ap- 
pellant's counsel. 

Ist.  As  to  the  costs  of  one  or  two  of  these 
suits,  the  whole  of  which  were  consolidated 
at  the  hearing  and  one  decree  pronounced 
in  the  whole,  and  each  party  was  decreed 
to  bear  a  proportion  of  the  costs.  As  no 
appeal  lies  for  costs  only,  this  point  ought 
to  be  disregarded,  even  if  not  perfectly 
equitable,  unless  there  be  some  other  error 
in  the  decree.  2d.  It  was  insisted  a  Jury 
ought  to  have  been  impanelled  to  assess 
damages  against  the  executors  for  their 
misconduct  in  suffering  suits  to  be  brought 
and  the  property  to  be  sold  under  execution. 
This  is  the  first  time  I  have  heard  of  a  suit 
in  equity  for  vindictive  damages.  3d. 
That  the  executor  R.  H.  Saunders  ought 
not  to  be  allowed  the  benefit  of  a  compro- 
mise, or  purchase  which  he  made  of  a  judg- 
ment and  execution  against  his  testator*a 
estate,  by  which  he  gained  24  dollars.  The 
principle  is  in  general  true,  (a)  and  in  this 
instance  the  executor  ought  not  to  have 
been  permitted  to  take  the  benefit  to  him- 
self ;  nor  has  he  been  allowed  it,  the  com- 
missioner on  that  account,  as  well  as  some 
others  having  allowed  him  no  commis- 
sions. 
422  '^As    to   the    remaining  exceptions, 

they  relate  principally  to  the  settle- 
ment of  the  accounts  made  by  the  com  mis* 
sioner  with  great  apparent  care  and  atten- 
tion, and  to  which  no  exceptions  were  taken 
in  the  Court  of  Chancery.  I  have  consid- 
ered it  as  a  settled  principle,  that  this  Court 
will  not  enter  into  an  examination  of  ac- 
counts referred  to  a  commissioner,  and  set- 
tled by  him;  unless  an  exception  to  them 
has  been  taken  in  the  Court  of  Chancery, 
nor  then,  unless  the  exception  be  so  stated 
as  that  this  Court  may  decide  upon  the 
equitv,  or  legality,  of  the  principle  only, 
upon  which  the  article  is  admitted,  or  re- 
jected, without  wasting  their  time  in  ad- 
justing the  particulars  of  a  long  and 
intricate  account ;  a  business  which  is  the 
peculiar  province  of  a  commissioner  and 
accountant:  and  which,  if  this  Court  were 
to  admit  themselves  to  be  bound  to  engage 
in,  would  in  a  year  or  two  put  a  total  stop 
to  the  administration  of  justice  in  civil 
causes  in  this  commonwealth.  I  am  there- 
fore of  opinion  the  decree  ought  to  be 
afiSrmed. 

JUDGE  ROANE  thought  the  decree  cor- 
rect, and  that  it  ought  to  be  affirmed. 

JUDGE  FLEMING  of  the  same  opinion. 

By  the  whole  Court,  (absent  JUDGE 
LYONS, )  the  decree  of  the  Superior  Court 
of  Chancery  affirmed. 

423  *Taylor  v.  Rainbow. 

Tuesday,  May  6. 1808. 
Pleading— Trespass  VI  Et  Amiis*— Case  at  Bar.— The 
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deiendant,  throug-li  nefflect.  and  for  want  of  due 
caution,  bat  without  any  design  to  Injure,  dis- 
cbarffed  a  loaded  ffun  in  a  public  place  where 
many  people  were  assembled,  the  contents  of 
which  ffun  struck  the  plaintiff's  lesr  and  wounded 
blm  severely.  In  consequence  of  which  wound  the 
plaintiff  lost  his  lesr,  and  incurred  srreat  expense 
In  efiectinff  its  cure,  besides  beiuff  disabled  from 
carry inir  on  his  basiness.  as  before.  An  action  on 
the  case  for  consequential  damasres  was  held  not  to 
lie:  but  that  the  proper  action  was  trespass  vl  et 
armis. 

5anie— Same— TrespttSff  oa  the  Case— Distinction  be- 
tween tiie  Actions.— The  distinction  between  tres- 
pass vl  et  armis,  and  trespass  on  the  case  for 
consequential  damages,  is  this:— that  where  the 
act  done  is  in  itself  an  immediate  Injury  to 
another*s  person  or  property,  there  trespass  vl  et 
armis  will  lie.  and  not  such  action  on  the  case; 
but,  where  the  act  Is  not  immediately  Injurious, 
but  only  by  consequence,  and  collaterally,  there 
no  action  of  trespass  vi  et  armis  will  He.  but  a 
special  action  on  the  case  for  the  damages  conse- 
quent on  such  act. 

Same— Same— Wilfnitness  of  Act.— In  trespass  vi  et 
armis  it  is  immaterial  whether  the  injury  be  com- 
mitted wilfully,  or  not. 

5ame— Species  of  Action.— The  species  of  action  will 
be  designated  by  the-Court  according  to  the  gen- 
eral form  and  structure  of  the  declaration. 

In  this  case,  the  much  agitated  question 
whether  trespass  vi  et  armis,  or  trespass  on 
the  case,  was  the  proper  action,  (between 
which  the  law  says  there  is  a  nice  distinc- 
tion, but  the  reason  of  which  it  is  often 
difficult  to  discover,)  was  the  only  point 
considered  by  the  Court. 

Tt  was  an  appeal  from  a  judgment  of  the 
District  Court  of  Suffolk,  affirming  a  judg- 
ment of  the  Borough  Court  of  Norfolk  ren- 
dered in  favour  of  the  plaintiff  Rainbow, 
(now  appellee,)  against  the  defendant 
Taylor,  (now  appellant. ) 

Rainbow  brought  an  action  against  Tay- 
lor, which,  upon  oyer  of  the  writ,  appeared 
to  be  trespass  on  the  case,  and  by  indorse- 
ment thereon  was  **for  negligence  and  folly 
in  shooting  off  a  gun,  whereby  the  plaintiff 
lost  his  leg  and  damage  in  consequence 
thereof.  •» 

The  declaration  (on  which  the  cause  prin- 
cipally turned)  was  in  the  following  words: 

** Norfolk  Borough,  to  wit:  Thomas  Rain- 
bow complains  of  John  Taylor,  in  custody, 
Ac.  of  a  plea  of  trespass  on  the  case ;  for 
this,  to  wit :  That  whereas  the  said  John 
on  the  twenty-second  day  of  June,  1798,  in 
the  borough  aforesaid,  and  within  the  ju- 
risdiction of  this  Court,  with  force  and 
arms,  a  certain  gun,  then  and  there  loaded 
and  charged  with  gun-powder,  and  leaden 
shot,  which  gun,  he  the  said  John  in  both 
his  hands,  then  and  there  had  and  held, 
then  and  there  did  shoot  and  dis- 
424  charge,  *and  that  the  said  John  with 
the  leaden  shot  aforesaid,  out  of  the 
gun  aforesaid,  then  and  there  by  force  of 
the  gun-powder  aforesaid,  shot  and  sent 
forth  as  aforesaid,  the  aforesaid  Thomas 
in  and  upon  the  left  leg  of  the  aforesaid 
Thomas,  he  the  said  Thomas  then  and  there 
standing  and  being,  with  the  leaden  shot 
aforesaid,  out  of  the  gun  aforesaid,  by  the 
said  John  so  as  aforesaid  shot,  discharged 
and  sent  forth,  did  strike,  penetrate,  and 
wound,  giving  him  the  said  Thomas  then 
and  there  so  many  and  so  grievous  wounds 
in  the    said   left   leg   of  the  said  Thomas, 


Case.- See/oo^iu)^  to  Jordan  v.  Wyatt,  4  GratL  151. 
and  4  Min.  Insts.  486. 

The  principal  case  is  cited  in  Cunningham  v.  Pit* 
zer.  2  W.  Va.  271;  Catlett  v.  Russell,  6  Leiffh  874; 
The  Farmers*  Bank  v.  Clarke,  4  Lelffh  609. 


that  the  said  left  leg  of  the  said  Thomas, 
then  and  there  by  reason  thereof  was  obliged 
to  be  amputated  and  taken  off,  and  the  busi- 
ness of  the  said  Thomas  happening  in  the 
mean  time,  from  the  said  22d  day  of  June, 
1796,  until  the  day  of  the  exhibition  of  this 
bill  was  in  consequence  thereof  neglected, 
and  remained  undone,  to  the  great  loss  and 
injury  of  the  aforesaid  Thomas ;  and  also  for 
this  that  in  consequence  of  the  said  wounds 
so  as  aforesaid  given  by  the  said  John  to 
the  said  Thomas,  he  the  said  Thomas  was 
unayoidablv  and  of  necessity  obliged  to  be 
at  great  expense,  and  did  expend  and  lay 
out  great  sums  of  ^  money  in  paying  and 
satisfying  surgeons  and  physicians  for  their 
trouble,  skill,  medicine,  and  attendance,  so 
by  them  used  in  amputating  and  taking  off 
the  said  left  leg  of  the  said  Thomas,  and 
in  curing  the  wounds  as  aforesaid  given  to 
the  said  Thomas  by  the  said  John,  to  wit, 
the  sum  of  2,0001.  and  he  the  said  Thomas 
was  likewise  compelled  to  lay  out  and  ex- 
pend great  sums  of  money  in  paying  and 
satisfying  sundry  persons  in  attending 
upon  him  the  said  Thomas,  during  the 
illness  created  by  the  said  wounds  so  as 
aforesaid  given  by  the  said  John,  to  wit, 
the  sum  of  2,0001.  and  was  also  obliged  to 
expend  and  lay  out  divers  other  sums  of 
money  in  consequence  thereof,  whereby  the 
said  Thomas  says  he  is  prejudiced,  and 
hath  damage   to   the  value   of   5,0001.   and 

therefore  he  sues." 
425  *After  some  efforts  to  demur  to  the 
declaration,  and  to  file  special  pleas 
in  bar,  which  were  ineffectual,  because,  in 
.the  opinion  of  the  Borough  Court,  irregu- 
larly made,  the  parties  finally  went  to  trial 
on  the  plea  of  not  guilty. 

At  the  first  trial  a  verdict  was  found  for 
the  plaintiff  with  1,0001.  damages,  which, 
on  the  motion  of  the  defendant,  and  for 
reasons  appearing  to  the  Court,  was  set 
aside,  and  a  new  trial  granted. 

Another  trial  was  had,  and  a  verdict  found 
for  9001.  damages.  At  this  trial,  the  de- 
fendant moved  the  Court  to  instruct  the 
Jury  that  the  plaintiff  could  not  maintain 
his  action  under  the  facts  proven  in  the 
cause.  The  Court  refused  to  give  the  in- 
struction, and  the  following  bill  of  excep- 
tions was  tendered,  sealed,  and  made  a  part 
of  the  record.  ** Memorandum,  at  the  trial 
of  this  cause,  the  plaintiff  having  proved 
by  several  witnesses,  that  the  defendant 
John  Taylor,  through  neglect,  and  for  want 
of  due  caution,  but  without  any  design  to 
injure,  had  discharged  a  loatled  gun  in  a 
public  place  where  many  people  were  as- 
sembled, and  that  the  contents  of  the  said 
gun,  had  struck  the  said  plaintiff  in  his 
leg,  and  had  wounded  him  grievously,  hav- 
ing also  proved  that  in  consequence  of  the 
said  wounds,  the  said  plaintiff  had  lost  bis 
leg,  had  been  run  to  great  expense  in  car- 
ing the  said  wound,  and  had  been  rendered 
unfit  to  carry  on  his  trade  and  business  as 
before;  and  this  being  all  the  evidence 
offered  in  the  case,  the  defendant  by  his 
attorney  moved  the  Court  to  instruct  the 
Jury,  that  the  plaintiff  could  not  maintain 
this  action,  under  these  facts  established 
in  this  case  in  a  special  verdict.  But  the 
Court  were  of  opinion  that  the  plaintiff 
could    maintain    this    action    under   these 
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facts,  and  refused  to  instruct  the  Jury  to 
find  the  facts  established  in  this  case  in  a 
special  verdict.  To  which  opinion  of  the 
Court,  the  defendant,  by  his  attorney,  ex- 
cepted, and  prayed  that  these  his  exceptions 
might  be  saved  to  him,  and  this  his  bill 
signed  and  sealed  according  to  law. ' ' 

426  ^Judgment  was  rendered  upon  this 
verdict ;  and,  on  appeal  to  the  District 

Court,  the  judgment  was  affirmed;  from 
which  affirmance  Taylor  again  appealed  to 
this  Court. 

Hay,  for  the  appellant,  relied  on  the  fol- 
lowing points : 

1.  That  the  action  being  trespass  on 
the    case,    and    the  charge   in    the    decla- 

.ration  being  for  a  direct  and  immediate 
injury  accompanied  by  force,  the  action 
could  not  be  maintained,.  In  support  of 
this  position,  he  cited  3  Blacks.  Com.  123, 
208,  and  the  cases  of  Day  v.  Edwards,  (a) 
and  Lreame  v.  Bray.(b) 

If  it  be  said  that  this  is  a  declaration  in 
trespass,  and  not  in  case,  because  of  the 
words  **with  force  and  arms*' inserted  in 
it ;  the  answer  is,  1st.  That  the  declaration 
charges  the  defendant  in  a  plea  of  trespass 
on  the  case;  2d.  That  the  essential  part  of 
the  declaration  in  trespass,  the  contra 
pacem,  is  omitted ;  and  3d.  That  the  writ 
is  in  case,  which  as  to  the  designation  of 
the  action  is  a  part  of  the  record,  according 
to  the  decision  of  the  Court  in  Savignac  v. 
Roome.  (c) 

2.  That  the  charge  in  the  declaration  is 
by  way  of  recital  only ;  and  not  a  direct 
averment.  Whether  this  declaration  be 
considered  in  trespass  Vi  et  armis,  or  in 
case,  the  want  of  a  direct  averment  is 
equally  fatal.  The  gist  of  the  action  must 
always  be  positively  laid,  (d) 

3.  That  the  instruction  given  by  the  Bor- 
ough Court  at  the  trial,  and  stated  in  the  bill 
of  exceptions  then  filed  was  erroneous ;  be- 
cause the  defendant  is  liable  in  trespass  for 
involuntary  acts  injurious  to  others,  where 
there  is  neglect  or  want  of  due  caution,  but 
not  in  case;  as  is  expressly  said  by  Lord 
Mansfield  in  the  case  of  Tarlton  v. 
Fiaher.  (e)  In  trespass  it  is  not  necessary 
that  the  plaintiff  should  shew  the  trespass 
was  wilfully  committed ;  but  in  case  it  is 
necessary  to  prove  that  the  act  was  malici- 
ously done ;  the  quo  animo  being  all  im- 
portant. 

Call,  for  the  appellee.     The  first  position 
which  I  am  to  maintain  is,  that  the  action  is 
well  brought. 

427  *The  first  reason  is,  that  the  plain- 
tiff, when  the  injury  is  immediate,  may 

bring  trespass  for  the  whole  injury,  or  case 
for  the  consequences  only,  even  where  they 
I>roceed  immediately  from  the  force.  For 
a  man  may  waive  the  injuxy,  and  go  for  the 
damages  only.  An  analogous  case  is,  that 
the  plaintiff  may  bring  trover  or  trespass, 
for  the  same  cause  of  action.  So  if  a  per- 
son take  goods  wrongfully  and  sell  them,  the 


(a)  5  Term  Rep.  648. 
(b>  8  East  608. 

(c)  6  Term  Rep.  126. 

(d)  2  Call,  90,  Ck>ok  y.  Slmms;  2  Ld.  Raym.  1418; 
Dobbsv.  Edmunds,  Sra.  681;  Amyon  v.  Sbore.  lb. 
1151:  Wilder  y.  Handy,  lb.  1161;  Marshall  y.  RliTfirs. 
h  Com.  Diff.  (old  edit.)  880.  1  Wils.  90;  Dousrlas  y. 
Hall.  2  Wils.  208:  White  y.  Shaw,  2  Salk.  686;  Hore 
y.  Chapman.  20  Vin.  Abr.  686. 

(e)  Doa«-.  eri. 


owner  may  bring  indebitatus  assumpsit  for 
the  price,  thoagh  it  is  clear  that  he  might 
have  maintained  detinue  or  trover,  (f)  Of 
course,  he  may  elect  to  include  the  whole  in 
trespass,  or  the  consequences  only  in  case. 
(g)  The  case  of  Watson  v.  Norbury,  cited 
from  Style,  p.  201,  is  perfectly  analogous. 
There  the  plaintiff  first  recovered  in  tres- 
pass and  then  brought  case  for  consequen- 
tial damages,  and  the  action  was  supported. 
In  the  present  case  the  plaintiff  brought  his 
action  for  expenses  in  physicians' 'bills,  and 
for  attendance,  and  the  force  was  only  laid 
as  inducement. 

In  Aleyn,  84,  (h)  it  appears  that  the  plain- 
tiff brought  case  for  taking  down  his  fences, 
per  quod  the  cattle  from  the  common  entered 
on  his  soil  and  did  the  damage ;  although 
this  was  a  trespass  on  the  plaintiff's  own 
soil.  So  in  6  East,  388,  (i)  it  is  laid  down 
that  an  action  for  crim.  con.  may  be 
brought  in  trespass  or  case.  The  case  of 
Ash  V.  Brudnel,(k)  is  much  stronger  than 
the  present.  There,  case  was  supported  for 
an  act  which  was  simply  a  trespass — for 
tearing  off  the  seal  of  a  deed.  In  2  Vin. 
A6r.  13,  pi.  40,  case  for  burning  deeds.  1 
Roll.  Abr.  104,  Let.  K.  pi.  3,  case  for  pull- 
ing off  the  tiles  of  the  plaintiff's  house. 
Though  it  was  said  that  trespass  would  lie 
in  such  case;  yet  case  would  also  lie,  be- 
cause it  was  alleged  that  by  pulling  off  the 
tiles  the  water  penetrated  and  rotted  the 
timbers  of  the  house.  In  all  these  cases, 
the  damages  were  consequential,  and  nee* 
essarily  grew  out  of  the  force. 

Other  authorities  shew  that,  where  the 
damages  are  in  any  degree  collateral,  or 
unconnected  with  the  force,  there  is  no 
doubt  but  case  will  lie.  The  case  from 
428  Style,  201,  *proves  that  position.  So 
in  Aleyn,  22,(1)  case  for  killing  cattle 
distempered  with  the  murrain,  and  throw- 
ing the  entrails  into  the  plaintiff's  fields. 
The  injury  in  the  present  case  arising  from 
the  expense  of  medicine,  attendance,  and 
loss  of  business  is  wholly  disconnected 
from  the  force. 

Wickham.  Do  you  mean  to  contend  that 
the  consequential  damage  could  not  have 
been  given  in  evidence,  in  an  action  of 
trespass? 

Call.  Yes.  And  for  that  I  refer  to  Style, 
page  4,  where  the  Court  say  that  **the  Jury 
had  no  power  to  take  any  damages  into 
their  consideration,  which  happened  after 
the  trespass  done." 

In  11  Mod.  180, (m)  it  is  said,  that  if  a 
man  by  being  unlawfully  imprisoned  re- 
ceive any  special  damage;  as  if  he  cannot 
appear,  per  quod  his  recognizance  is  for- 
feited, he  shall  have  an  action  on  the  case. 
This  doctrine  is  approved  by  Judge  Black - 
stone,  in  his  celebrated  argument  in  the 
case  of  Scott  V.  Shepherd,  (n)  Though,  on 
the  main  question,  the  other  Judges  differed 


(f)  2Ld.  Raym.  1216;  Lamine  y.  Dorrell.  Barn's 
Dlfif.  SO.  pi.  28.  lb.  81,  pi.  86;  1  Term  Rep.  887;  Birch 
y.  Wrifirht,  Cowp.  415, 416. 419:  Lindow  y.  Hooper. 

(ff)  8  Vin.  Abr.  8,  pi.  14,  lb.  2.  pi.  14;  lb.  2,  pi.  10:  Cro. 
Jac.  266;  Lewson  y.Kirk  Style,  8,  4:  Watson  y.  Nor- 
bury, lb.  201.  S.  C. 

(h)  Sir  Anthony  Ashley  Cooper  y.  St  John. 

(i)  Macfadzen  v.  Ollyant 

(k)  Cro.  Jac.  285. 

(1)  Lonfire  y.  Weeden. 

(m)  Boarden  y.  Alloway. 

(n)  See  8  W.  Blacks.  Rep.  805. 
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from  him,  jet  the  soundness  of  this  position 
was  not  denied.  In  the  case  of  Lodge  v. 
Weeden,  cited  from  Aleyn,  if  trespass  had 
been  brought,  the  plaintiff  could  only  have 
recovered  for  the  simple  act  of  throwing 
the  garbage  over  his  fence.  So,  in  the 
present  case,  the  plaintiff  could  not  have 
recovered  for  the  consequential  damages, 
in  an  action  of  trespass. 

This  brings  me  to  consider  some  of  the 
exceptions  taken  to  the  declaration  itself. 
It  is  said'  that  the  charge  is  only  by  way  of 
recital;  and  that  there  is  no  direct  aver- 
ment. The  quod  cum,  in  this  case,  is  but 
inducement,  and  the  consequence  is  the 
gist  of  the  action ;  in  which  the  averment 
is  as  explicit  as  it  can  be  made.  For  the 
charge  is,  ^*and  also  for  this,  that  in  conse- 
quence," &c.  It  is  admitted  that  what- 
ever relates  to  the  wound  and  amputation 
of  the  leg  is  mere  recital ;  but  the  averment 
of  consequential  damages  is  as  express  as 
it  can  be  stated.  This  recital  was  abso- 
lutely  necessary;  as,   without  it,  the 

429  declaration  could  *not  have  been  sup- 
ported on  demurrer,  or,  perhaps,  on  a 

motion  in  arrest  of  judgment.  That  this 
is  the  correct  mode,  will  appear  from  a  pre- 
cedent in  Modern  Entries,  page  217. 

But,  if  there  be  a  want  of  positive  aver- 
ment in  the  declaration,  it  is  supplied  by 
the  writ,  of  which  oyer  was  taken,  and 
which  has  thus  become  a  part  of  the  record. 
The  indorsement  on  the  writ  shews  the  na- 
ture of  the  action  and  contains  a  positive 
charge.  According  to  the  principles  of 
Ballard  V.  Lreavell,(a)  the  writ  may  be  con- 
sidered as  supporting  the  declaration. 

The  last  point  respects  the  merits  of  the 
cause,  as  stated  in  the  bill  of  exceptions. 
It  is  said,  there  was  no  malice,  no  design 
to  injure,  and,  therefore,  this  action  would 
not  lie;  and  for  this  we  are  referred  to 
Douglas,  674.  It  is  true,  there  is  one 
species  of  action  on  the  case,  in  which 
malice  is  necessary  to  be  proved:  but 
it  is  equally  true,  that  it  is  not  necessary 
in  others.  In  that  case  the  action  was 
for  arresting  the  plaintiff.  Where  a  party 
acts  under  the  colour  of  process  it  is  neces- 
sary to  shew  malice,  otherwise  he  is  not 
liable. 

Randolph,  on  the  same  side.  The  great 
and  only  question  in  this  cause  is,  whether 
the  Court  below  decided  right  in  saying  this 
action  was  sustainable.  This  involves  the 
question  whether  it  should  have  been  tres- 
pass vi  et  armis  or  trespass  on  the  case. 

Though  the  declaration  charges  force  by 
way  of  inducement,  yet  it  wants  those  parts 
which  are  peculiar  to  trespass,  as  against  the 
peace,  &c.  There  being  nothing,  therefore 
which  designates  it  a  declaration  in  tres- 
pass, but  the  whole  tenor  of  it  being  in  case, 
it  shall  be  taken  to  be  case,  according  to  the 
principle  of  Byrd  v.  Cocke,  (b) 

The  Court  will  depart  from  the  strict  law 
of  England,  in  matters  of  practice,  where 
it  is  too  rigid.  Thus  in  case  for  slander; 
after  verdict,  the  Court  will  not  inquire 
whether  the  words  were  actionable  or 
not.(c) 

430  *If  we  are  left   unfenered     by  the 


(a)  Sth  of  November,  1806,  MS. 

(b)  1  Wash.  232, 

(c)  1  Wash.  160.  Hoye  v.  Younff. 


decisions  of  the  English  Courts,  no  good 
good  reason  can  be  given  why  this  action  is 
not  case  as  well  as  trespass.  The  defend- 
ant has  the  same  opportunity  of  defending 
himself,  has  as  full  notice  of  the  plaintiff's 
cause  of  action,  and  may  be  as  fully  pre- 
pared for  trial.  Why  not  permit  case  or 
trespass,  in  this  instance,  when  yon  may 
have  trover  or  trespass;  detinue,  replevin 
or  trespass,  and  in  such  a  variety  of  cases, 
elect  to  have  one  action  or  another,  (d) 

But,  in  truth,  the  reason  why  the  Courts 
of  England  supported  trespass  was,  that  the 
King  was  entitled  to  a  fine  in  that  action, 
which  he  would  lose  in  case,  (e)' 

In  the  passage  cited  from  the  third  volume 
of  Blackstone's  Commentaries,  page  123,  it 
is  said  that  the  remedy  for  an  immediate 
injury  to  the  person  or  property  of  another, 
is  usually  by  an  action  of  trespass  vi  et 
armis.  This  is  permissive  only,  and  not 
exclusive. 

No  case  has  been  cited  which  comes  up  to 
this.  Here  is  no  violence  charged :  it  goes 
for  consequential  damages  only.  There  is 
a  recital,  indeed;  but  it  concludes,  in  con- 
sequence of  this  act  the  plaintiff  is  entitled 
to  damages. 

This  is  simply  an  action  on  the  case  for 
consequential  damages,  arising  from  the 
negligence  and  folly  of  the  defendant:  and 
the  plaintiff  having  obtained  a  verdict 
commensurate  with  the  injury,  the  Court 
will  not  deprive  him  of  it  by  too  rigid  an 
adherence  to  technical  objections. 

Wickham,  in  reply.  If  this  cause  really 
turned  upon  the  point,  on  which  the  counsel 
on  the  other  side  have  placed  it,  it  ought 
not  to  have  taken  up  a  moment  in  argument. 
It  was  presumed  by  us,  that  they  would 
have  attempted  to  shew,  that,  though  this 
action  in  appearance  in  case,  yet  in  truth 
it  is  trespass.  They  have  endeavoured, 
however,  to  prove,  that  for  trespass  assault 
and  battery,  case  will  lie. 

It  is  unnecessary  to  reason  on  the  pro- 
priety of  keeping  up  the  boundaries  of  ac- 
tion :  it  is  a  settled  rule  of  law  that  they 
must  be  preserved.  In  1  Wash.  232,  (f)  this 
principle  is  recognised ;  and  in  6  Term 
431  Rep.  129, \g)  Lrd.  Kenyon,  *in  giving 
his  opinion,  expressly  says,  that  ^'the 
boundaries  of  actions  should  be  kept  np." 

This,  then,  is  an  action  on  the  case;  and 
the  question  is,  whether  case  can  be  main- 
tained for  such  a  trespass  as  this,  com- 
mitted with  force. 

The  case  of  Weaver  v.  Ward,(h)  which 
was  cited  and  relied  upon  as  law,  in  the 
case  of  Leame  v.  Bray,(i)  is  the  very  case 
at  bar.  That  was  an  action  of  trespass, 
assault  and  battery  for  an  injury  done  to 
the  plaintiff  by  the  defendant's  negligently 
discharging  his  musket,  while  they  were 
both  innocently  engaged  in  performing  mil- 
itary exercises,  in  opposite  companies  of 
the  trained  bands  of  I^ondon.  The  case  of 
Underwood  v.  Hewson,(k)  is  also,  in  prin- 
ciple like  the  present.     There  the  defendant 


(d)  Ck>myn*8  Diff.  tit  "Action,**  let  (M)  ftc.  lb.  Ut 
**Pleader." 

(e)  See  2  Vin.  7,  pi.  10. 

(f)  Dyrd  v.  Ck>cke. 

(fir)  Saviirnac  v.  Boome. 
(h)  Hobart  184. 
(i)  3  East  SOS. 
(k)  Stra.  600. 


478 


2  HEN.  &M. 


Tayi^or  v.  Rainbow. 


432^84 


in  uncocking^  hia  gun,  discharged  it,  and 
wounded  the  plaintiff  who  was  looking  on ; 
and  it  was  holden  that  trespass  lay.  Nor 
does  the  wilfulness  of  the  act  make  any 
difference:  as  appears  from  the  cases  of 
Weaver  v.  Ward  and  Leame  v.  Bray,  just 
cited,  and  also  from  Day  v.  Edwards,  (a) 
In  Hobart,(b)  it  is  stated  by  the  plea  that 
the  defendant  accidentally,  and  by  misfor- 
tune, and  against  his  will,  in  discharging 
his  piece,  wounded  the  plaintiff,  Ac,  But 
it  was  held,  that,  if  there  be  the  slightest  de- 
gree of  negligence,  trespass  was  the  proper 
action :  nothing  but  inevitable  necessity,  or 
where  the  act  was*  **utterly  without  the 
fault"  of  the  defendant  would  excuse  him. 
Besides,  was  it  ever  stated  in  a  declaration 
for  trespass,  assault  and  battery,  that  the 
defendant  committed  the  act  wilfully? 

This  is  exactly  the  same  thing  as  if  in  a 
common  case  of  assault  and  battery,  the 
party  should  bring  case  for  consequential 
damages,  and  state  the  battery  by  way  of 
inducement.  Has  such  an  action  ever  been 
maintained  either  in  England,  or  in  this 
country? 

But,  says  Mr.  Call,  this  action  was 
brought  for  consequential  damages  only ;  for 
expenses  incurred  in  medicine  and  attend- 
ance. Are  not  all  damages  consequential? 
His  argument  proves  too  much.  For,  if  the 
plaintiff  can  recover  only  for  damages  im- 
mediate on  the  injury,  then,  as,  in  tres- 
pass, no  damages  are  cotemporaneous 
432  with  the  act,  *none  could  be  recov- 
ered. But  it  is  the  constant  practice, 
in  actions  of  trespass,  assault  and  battery, 
to  give  in  evidence  the  injury  sustained 
from  the  act. 

The  authorities  are  often  misapplied  by 
not  adverting  to  a  distinction  in  the  term 
immediate.  It  is  used  by  Mr.  Call,  in  the 
present  case,  in  reference  to  time  only; 
whereas  it  should  be  used  with  reference  to 
the  act,  and  not  to  the  damages  consequent 
thereon ;  it  should  be  used  as  opposed  to 
mediate,  or,  where  there  is  no  intervening 
agent.  Thus,  if  a  man  throw  a  log  of  wood 
across  the  street,  and  another  fall  over  it 
and  get  injured,  case  only  lies  for  the  con- 
sequential damage;  but,  if,  in  throwing  it, 
he  strike  another,  trespass  lies  for  the  im- 
mediate injury. 

If  it  be  law,  that  case  for  consequential 
damages  will  lie  upon  such  facts  as  these, 
surely  some  authorities  could  be  found  to 
support  the  action ;  but  not  one  can  be  pro- 
duced. Such  an  action  would  be  contrary 
to  all  principle.  For  if  the  plaintiff  could 
bring  one  action  for  consequential  damages, 
he  might  bring  twenty ;  as  for  loss  of  busi- 
ness, purchase  of  a  wooden  leg,  fitting  it 
on,  the  expenses  of  the  doctor,  nurse,  &c. 

In  the  report  of  the  case  of  Scott  v.  Shep- 
herd, by  Wilson,  (c)  the  declaration  is  given, 
in  which  all  the  circumstances  and  conse- 
quences flowing  from  the  act  are  as  fully 
stated  as  in  this  case;  and  no  doubt  was 
entertained  but  that  trespass  was  the  proper 
action.  All  the  Judges  agreed  in  this; 
though  Judge  Blackstone  thought  that  tres- 
pass did  not  lie  for  Scott  v.  Shepherd,  be- 
cause of  the  intermediate  agency  of  others, 

(a)  5  Term  Rep.  648. 

(b)  In  the  case  of  Weaver  v.  Ward. 

(c)  8  Wila.  408. 


and  because,  on  the  first  lighting  of  the 
squib,  the  force  as  proceeding  from  Shep- 
herd had  ceased,  and  it  received  a  new  im- 
pulse and  direction  from  others. 

In  2  Lilly's  Entries,  428,  and  455,  there 
are  precedents  of  declarations  in  trespass, 
assault  and  battery,  in  which  the  particular 
circumstances  of  the  case,  and  the  conse- 
quential damages,  are  stated.  The  per 
quod,  in  trespass,  is  laid  merely  is  aggra- 
vation of  damages,  (d) 

Only  one  case  has  occurred  in  which  an 
attempt  was  made  to  recover  conse- 
quential   damages,    for    a    trespass, 

433  ^assault   and    battery,    in  a  new  and 
subsequent    action.      That    was    the 

case  of  Fetter  v.  Beale,  reported  in  1  Salk. 
11.  (e)  But  the  Court  held  that  the  action 
would  not  lie. 

It  appears  clearly  that  the  present  is 
nothing  but  an  action  of  assault  and  bat- 
tery misconceived. 

I  come  now  to  consider  the  cases  cited  by 
Mr.  Call. 

Such  authorities  as  Aleyn  and  Style  may 
with  propriety  be  cited  in  tracing  the  his- 
tory of  the*  law;  but  when  decisions  re- 
ported by  them  have  been  overruled  by  all 
modern  determinations,  they  ought  not  to 
be  regarded. 

The  case  of  Watson  v.  Norbury,  in  Style 
3,  and  201,  may  or  may  not  be  law ;  but  it 
has  no  bearing  on  the  present  case.  The 
action  was  brought  for  unlawfully  procur- 
ing a  commission  of  bankruptcy  against 
the  plaintiff,  and  breaking  open  his  shop 
in  executing  it.  They  were  separate  and 
distinct  acts  and  might  admit  of  different 
remedies ;  one  for  the  loss  of  credit  in  con- 
sequence of  the  commission  of  bankruptcy, 
the  other  for  the  injury  in  breaking  open 
his  shop. 

Aleyn  reported  during  the  commotions 
produced  by  the  civil  wars;  and  is  an  au- 
thority not  much  to  be  relied  on.  In  his 
report  of  Cooper  v.  St.  John,  page  84,  the 
case  is  made  to  turn  upon  the  question, 
whether  the  action  should  have  been  tres- 
pass vi  et  armis  or  case ;  but  he  has  left  us 
totally  in  the  dark  as  to  one  important  fact, 
which  would  make  the  one  action  or  the 
other  proper :  he  has  not  told  us  whether  the 
fence  was  on  the  land  of  the  plaintiff,  or  of 
the  defendant.  In  2  Vin.  Abr.  2,  pi.  6, 
this  case  from  Aleyn  is  noticed.  Viner, 
who  is  a  mere  collector  of  cases,  cites  one 
from  the  Year  Books,  which  Aleyn,  in  this 
case  of  Cooper  v.  St.  John,  says  is  not  law. 
Viner,  however,  inserts  it,  and  leaves  it  to 
the  Courts  to  decide.  Style,  130,  reports 
the  same  case  of  Cooper  v.  St.  John,  and 
makes  it  Quite  a  different  action.  This 
shews  the  loose  manner  in  which  they  re- 
ported at  that  day.  Again,  this  case  is 
mentioned  in  5  Vin.  Abr.  404,  pi.  8,  where 
it  is  said  that  the  fence  was  not  on  the  land 
of  the  plaintiff.  This  circumstance  makes 
the     case     more     intelligible.      For, 

434  if  the  fence    *were  not  on  the  land  of 
the  plaintiff,'  he  could  not  bring  tres- 
pass ;  but  the  owner  of  the  fence  only.    The 
plaintiff  could  only  recover,  in  case,  for  the 

(d)  S  Ld.  Raym.  1408,  Reynolds  v.  Clarke. 
I     (e)  See  also  1  Ld.  Raym.  889,  and  002,  S.  C.  more 
I  fully  reported. 
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damages  done  to  him  by  the  cattle  getting 
into  his  field. 

The  point  cited  by  Mr.  Call,  from  2  Vin. 
8,  pi.  14,  was  merely   stated    by   the  Court 

arguendo,  in  the  case  of v.  Slater,  (a)  In 

pi.  15,  of  the  same  page,  Viner  refers  to  the 
case  of  Reynolds  v.  Clarke, (b)  where  the 
distinction  is  taken  between  trespass  yi  et 
armis  and  trespass  on  the  case.  But  in  pi. 
13,  of  page  7,  he  gives  the  decision   of   the 

Court  on   the  main  point  in v.  Slater; 

which  was  case  for  causing  the  plaintiff  to 
be  arrested,  and  maliciously  charging  her 
with  felony,  &c.  but  it  neither  being  stated 
that  the  defendant  arrested  the  plaintiff  by 
his  own  authority,  nor  appearing  that  there 
was  any  false  imprisonment,  the  plaintiff 
had  judgibent.  But,  if  there  be  a  direct 
trespass,  if  the  defendant,  by  his  own  au- 
thority, maliciously  make  an  arrest,  case 
will  not  lie ;  as  was  settled  in  Morgan  ▼. 
Hughes,  (c)  There  an  action  on  the  case 
was  brought  against  the  Justice  himself, 
for  illegally  and  maliciously  arresting  the 
plaintiff  by  his  own  warrant ;  but  the  judg- 
ment was  arrested,  because  it  should  have 
been  trespass.  The  injury  arisinfi*  from 
the  Justice's  own  act  in  unlawfully  issuing 
the  process,  made  him  a  trespasser  ab 
initio. 

The  case  of  the  King's  farmer,  noticed 
in  2  Vin.  2,  pi.  14,  is  like  that  of  Pitts  v. 
Gainee,(d)  cited  in  2  Vin.  7,  pi.  11,  where 
it  was  held  that  case  would  lie,  because  the 
plaintiff  who  was  captain  of  the  ship  had 
no  property,  but  only  declared  as  a  particu- 
lar officer. 

2  Vin.  2,  pi.  10,  cites  the  case  of  Lewson 
V.  Kirk,  Cro.  Jac.  265,  where  it  is  only  said 
by  counsel  that  the  action  ought  to  have  been 
trespass ;  but  the  Court,  very  properly,  de- 
cided that  it  should  be  case.  It  is  not  law, 
but  a  mere  dictum  when  it  is  said  that 
either  trespass  or  case  would  lie  upon  the 
facts  stated  in  that  cause.  In  4  Bac.  Abr. 
589,  it  is  cited  merely  to  shew  that  a  master 
may  maintain  an  action  against  his  servant 

upon  such  circumstances. 
435  *The  next  authority  relied  on  by 
Mr.  Call,  is  2  Vin.  13,  pi.  40,  where  it 
is  said  that  case  lies  for  burning  deeds,  &c. 
This  loose  note  may  in  many  cases  be  law, 
a,nd  in  many  others  not,  according  to  the 
circumstances.  If  the  act  was  immediate, 
as  by  taking  a  fire-brand  and  setting  fire 
to  a  house  which  was  consumed  together 
with  the  deeds,  &c.  trespass  would  be  the 
proper  remedy ;  but  if  the  defendant  kept 
his  fire  so  negligently  that  it  consumed  the 
house  of  his  neighbour,  with  the  deeds,  Ac, 
then  it  should  be  case  for  consequential 
damages. 

In  1  Vin.  598,  the  case  of  Booth  and  Oli- 
ver, from  Rolle,  is  cited,  where  the  de- 
fendant pulled  down  the  wall  which  divided 
the  houses  of  the  plaintiff  and  defendant, 
and  also  pulled  off  the  tiles  from  the  house 
of  the  plaintiff,  per  quod  the  water  came 
into  the  plaintiff's  house  and  rotted  the 
timber.  Now,  if  the  wall  was  upon  the  de- 
fendant's own  land,  as  it  probably  was,  the 

(a)  Holt's  Reports.  22. 

(b)  2  Ld.  Raym.  1399,  14(». 

(c)  2  Term.  Rep.  225. 

(d)  1  Salk.  10. 


plaintiff  could  not  bring  trespass,  but  case 
for  consequential  damages. 

The  case  in  Cro.  Jac.  255,  never  turned 
upon  the  distinction  between  trespass  and 
case.  It  might  happen  that  case  was  the 
proper  action ;  because  the  deed,  the  seal  of 
which  was  torn  off,  might  or  might  not  be 
the  property  of  the  plaintiff,  he  being 
merely  interested  in  an  annuity  for  life 
secured  by  it.  So,  in  Aleyn,  22,  the  ground 
of  the  action  was  for  throwing  the  entrails 
of  diseased  cattle,  into  the  plaintiff's  field. 
Probably,  the  defendant  had  leave  to  throw 
entrails  there,  in  general  terms ;  but  in  do- 
ing it  he  threw  those  of  distempered  cattle, 
whereby  the  murrain  was  communicated  to 
the  plaintiff's  cattle.  The  sole  question 
there  was,  whether  the  plaintiff  ought  not 
to  have  stated  the  number  of  his  cattle 
which  died  of  the  disease. 

11  Mod.  180,  (e)  was  an  action  on  the  case 
for  a  malicious  prosecution  without  prob- 
able cause ;  but  what  is  there  said,  is  a 
mere  conversation  amons:  the  Judges,  as 
the  case  was  never  decided. 

In  6  East,  388,  the  objection  was  that 
the  husband  brought  an  action  without 
joining  his  wife.  If  for  the  battery  of  the 
wife,  the  husband  must  join ;  but,  if 
436  for  consequential  ^damages,  not. 
This  case  turned  wholly  upon  the  cir- 
cumstance of  its  being  an  action,  brought 
by  the  husband  singly  for  an  injury  done 
to  the  wife. 

All  the  modem  cases  cited  on  the  other 
side,  which  have  any  application  to  this, 
from  Ld.  Raym.  1216,  down  to  the  present 
time,  were  cases  of  property  and  not  of  per- 
sonal injury.  A.  takes  the  property  of  B. 
and  turns  it  into  money.  There  the  plain- 
tiff may  waive  the  force  and  go  for  the 
money.  Or,  if  he  keep  the  property  in  his 
own  possession,  the  plaintiff  may  bring 
detinue,  or  trover,  or  trespass,  at  his  elec- 
tion. Take  away  the  force  m  all  such  cases, 
and  the  property  remains;  but,  take  away 
the  force  in  this  case,  and  what  remains? 

The  precedent  in  1  Mod.  Entries  depends 
upon  its  own  principles.  That  was  an  action 
for  negligently  managing  a  boat.  If  the 
injury  had  merely  arisen  from  the  winds 
and  the  waves,  the  captain  would  not  be 
liable.  Perhaps  he  was  struggling  against 
both,  but  was  considered  liable  for  not  hav- 
ing a  sufficient  boat,  sails,  Ac, 

This  is  said  to  be  a  peculiar  case.  What 
is  it  but  the  common  case  of  a  trespass 
where  the  consequences  are  natural  and 
direct? 

But  the  reason  of  the  law  has  been  gone 
into ;  and  we  are  told  that  the  plaintiff  will 
lose  his  verdict,  if  the  distinction  which  we 
contend  for  should  prevail.  This  argument 
will  fit  any  case.  It  would  apply  as  well, 
if  the  plaintiff  had  brought  an  action  of 
debt  or  a  bill  in  equity. 

Monday,  May  16.  The  Judges  delivered 
their  opinions. 

JUDGE  TUCKER.  Rainbow  brought  an 
action  on  the  case  against  Taylor  for  shoot- 
ing off  a  gun,  and  wounding  him  in  the 
leg,  **so  that  his  leg,  by  reason  thereof, 
was  obliged  to  be  amputated  and  taken  off, 
and  then  the  plaintiff's  business  in  the 
mean  time  was  m  consequence  thereof  neg- 


(e)  See  Leach's  edit  in  notes. 
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lected ;  and  the  plaintiff  put  to  great 

437  expense  in  the  *cure,"  Ac.    The  dec- 
laration begins,    **For   that   whereas 

the  defendant,  with  force  and  arms,  a  cer- 
tain gnn,  loaded,  &c.  did  shoot,'' &c.  It 
appears,  from  a  bill  of  exceptions  at  the 
trial,  that  it  was  proved  that  the  defendant, 
through  neglect,  and  for  want  of  due  cau- 
tion, but  without  any  design  to  injure,  dis- 
charged a  loaded  gun  in  a  public  place, 
where  many  people  were  assembled,  and 
that  the  contents  were  lodged  in  the  plain- 
tiff's leg,  in  consequence  of  which  it  was 
cut  off ;  that  he  was  thereby  unable  to  carry 
on  his  business,  and  put  to  great  expense 
in  the  cure,  &c.  And  the  opinion  of  the 
Court  was  required  as  an  instruction  to  the 
Jury,  whether  the  plaintiff  could  maintain 
this  action,  upon  these  facts.  The  Court 
being  of  opinion  that  he  could,  there  was  a 
veidict  and  judgment  for  the  plaintiff, 
which  was  affirmed  in  the  District  Court, 
from  which  judgment  there  is  an  appeal  to 
this  Court. 

The  great  point  in  question  in  this  cause 
is,  whether  the  plaintiff  ought  to  have 
brought  an  action  of  trespass  vi  et  armis 
for  this  injury,  and  alleged  the  loss  of  his 
leg,  the  expense  of  the  cure,  and  the  con- 
sequent inattention  and  neglect  of  his 
business,  by  way  of  aggravation  of  his 
damages ;  or  whether  he  can  maintain  this 
action,  which  is  agreed  on  all  hands  to  be 
an  action  on  the  case,  and  not  trespass  vi 
et  armis ;  there  being  no  assault  charged, 
&c.  and  many  other  circumstances  which 
clearly  designate  it  as  an  action  on  the 
case. 

There  are  some  cases  where  one  may  have 
either  trespass  vi  et  armis,  or  an  action 
upon  the  case,  at  his  election;  as  in 
Wheatly  v.  Stone,  Hob.  180,  Tiffyn  v. 
Wingiield,  3  Cro.  325,  and  in  a  much  more 
modern  case.  Slater  v.  Baker  and  otaple- 
ton,  2  Wils.  362,  which  is  certainly  a  very 
strong  one — being  a  special  action  on  the 
case  for  unskilfully  breaking  and  disunit- 
ing the  callus  of  the  plaintiff's  leg,  after  it 
had  been  set,  and  the  callus  formed.  The 
plaintiff  declared  upon  their  undertaking 
the  cure  of  his  leg,  which  had  been  broken 
and  set,  and  the  callus  of  the  fracture 
formed;    and     that,     not     regarding 

438  their   promise,  *&c.    they    had  igno- 
rantly   and    unskilfully  broke  it,  &c. 

And  after  Verdict  it  was  objected,  that  it 
ought  to  have  been  trespass  vi  et  armis ; 
but  it  was  answered  by  the  Court,  that  it 
was  ignorance  and  unskilfulness  to  do  con- 
trary to  the  rule  of  practice  in  the  profes- 
sion, for  which  this  action  would  lie,  and 
the  plaintiff  had  judgment.  The  plaintiff, 
in  this  case,  having  declared  upon  a  special 
undertaking  to  cure  his  leg,  seems  to  have 
been  entitled  to  his  action  founded  upon 
that  undertaking,  although  the  means  made 
use  of  to  effect  a  cure  might  have  been 
such,  as,  if  not  founded  upon  a  previous 
contract,  and  consent  on  the  part  of  the 
plaintiff  to  submit  to  whatever  they  might 
think  proper  to  be  done  for  his  cure,  might 
have  amounted  to  a  violent  breach  of  the 
peace.  As,  suppose  a  surgeon  called  in  to 
amputate  a  leg,  should  do  it  in  the  wrong 
place,  or  so  unskilfully,  as  to  render  a  second 


amputation  in  another  part  indispensably 
necessary ;  although  the  cutting  off  the  leg 
would,  without  the  patient's  consent,  well 
have  justified  an  action  of  trespass  vi  et 
armis,  yet,  being  done  with  his  consent, 
and  in  the  way  of  his  profession  and  un- 
dertaking, an  action  of  trespass  on  the 
case,  (founded  upon  his  ignorance  and  un- 
skilfulness in  performing  what  he  had  un- 
dertaken,) would  seem  to  be  the  proper 
remedy,  and  not  trespass  vi  et  armis.  But, 
where  there  is  no  such  undertaking  or 
agreement  on  the  part  of  the  defendant,  nor 
any  consent  or  agreement  on  the  part  of 
the  plaintiff,  the  distinction  as  laid  down 
by  Lord  Ch.  J.  Raymond,  in  the  case  of 
Reynolds  v.  Clarke,  2  Ld.  Raym.  1402,  and 
1  Strange,  634,  is,  that,  where  the  act  done 
is,  in  itself,  an  immediate  injury  to  an- 
other's person  or  property,  there  trespass 
vi  et  armis  will  lie ;  but  where  the  act  is 
not  immediately  injurious,  but  only  by  con- 
sequence, and  collaterally,  there  no  action 
of  trespass  vi  et  armis  will  lie,  but  a  special 
action  on  the  case  for  the  damages  conse- 
quent on  such  act.  This  distinction  is 
adopted  by  Judge  Blackstone  in  his  Com- 
mentaries, vol.  3,  p.  123.  The  same  was 
adopted    by   the  Court  of  K.  B.  in  the  case 

of  Howard  v.  Bankes,  2  Burrow,  1114, 
439      *which  was  an  action  on  the  case,  for 

damage  done  to  the  plaintiff's  colliery, 
by  what  the  defendant  had  done  in  his  own 
colliery,  and  within  his  own  soil.  On  a 
motion  in  arrest  of  judgment,  the  Court 
said,  **The  plaintiff  describes  in  his  decla- 
ration a  fact  which,  as  it  comes  out  at  the 
trial,  may,  or  may  not,  be  a  proper  strict 
trespass."  It  might,  at  the  trial,  be  proved 
to  be  either  trespass,  or  case,  according  to 
the  evidence.  And,  it  appears,  that  it  was 
here  proved  at  the  trial,  to  be  trespass  upon 
the  case.  If  it  had  been  proved  to  be  tres- 
pass vi  et  armis,  the  plaintiff  must,  in  that 
event,  have  been  nonsuited.  The  case  of 
Harker  et  al.  v.  Birbeck  et  al. ,  3  Burr.  1556, 
was  also  an  action  on  the  case,  in  which 
the  plaintiffs  declared  that  they  were  law- 
fully entitled  to  the  sole  liberty  and  privi- 
lege of  digging  for,  getting,  and  raising 
lead-ore,  within  a  certain  place,  and  that 
the  defendants,  intending  to  injure  them, 
and  to  deprive  them  of  all  the  benefit  and 
advantage  of  getting  and  raising  lead-ore, 
did  sink  for,  and  raise,  a  large  quantity 
within  the  same  limits ;  whereby  they  were 
deprived  of  the  benefit  and  advantage  of 
their  privilege.  Upon  a  special  case  stated, 
the  Court  was  of  opinion,  that  the  plaintiffs 
being  in  possession  of  the  mine,  the  injury 
done  was  a  trespass,  and  that  the  action 
ought  to  have  been  trespass ;  and  judgment 
was  given  for  the  defendants.  The  same 
case  is  reported  by  Sir  William  Blackstone, 
vol.  1,  482.  He  concludes  the  opinion  of 
the  Court,  as  delivered  by  Lord  Mansfield, 
in  these  words:  *'The  plaintiff  is  cestui 
que  trust  in  possession,  and  therefore  was 
entitled  to  an  action  of  trespass,  and  no 
other,  for  the  present  injury."  These  au- 
thorities clearly  shew,  that  the  rule,  as  to 
the  distinction  of  these  actions,  is  now  set- 
tled, that  where  the  act  done  is  an  imme- 
diate injury  to  another's  person  or  property, 
and   without,    or   against    his   consent   or 
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agreement,  there  the  proper  and  only   rem- 
edy ia  by  action  of  trespass  vi  et  armis.  (a) 
But  here    another   distinction  occurs.     It 
is  said,  that,  to  constitute   a    trespass,    for 
which    an    action    of    trespass    vi    et 

440  *armis  is  maintainable,  the  act  caus- 
ing the    injury   must    be    voluntary, 

and  with  some  degree  of  fault;  for  if  done 
involuntarily,  and  without  fault,  no  action 
of  trespass  vi  et  armis  lies,  (h)  As,  where 
the  defendant  drove  the  plaintiff's  sheep 
out  of  his  own  ground  with  a  dog  that 
chased  and  followed  them  into  the  plain- 
tiff's ground,  it  was  held,  that  the  defend- 
ant might  justify  chasing  the  sheep  off  his 
own  ground,  and,  as  the  dog  could  not  be 
suddenly  called  in,  the  trespass  and  injury 
was  involuntary,  it  appearing  that  the  de- 
fendant had  called  the  dog  in ;  and  the  de- 
fendant had  judgment.  But  that,  in  an 
action  on  the  case,  it  is  no  excuse  for  a  de- 
fendant that  an  injury  was  involuntary  on 
his  part;  for  if  any  damage  is  caused  to 
another  from  the  folly,  or  want  ot  due  care 
and  caution  in  such  defendant,  an  action 
on  the  case  lies,  (c)  As,  where  an  unruly 
horse  is  brought  into  a  place  of  public  re- 
sort to  break,  though  the  person  might  not 
intend  to  do  an  injury  to  any  one,  yet,  if 
the  horse  kick  or  otherwise  hurt  any  one, 
he  shall  have  an  action  on  the  case ;  for  it 
was  folly  and  want  of  care  to  bring  him  to 
such  a  place,  for  such  a  purpose,  (d)  But, 
in  this  case,  the  injury  might  have  pro- 
ceeded, not  from  the  immediate  act  of  the 
defendant,  viz.  the  bringing  the  horse  into 
the  public  place,  but  from  a  consequential 
act  of  the  horse,  which  it  was  the  defend- 
ant's folly  not  to  have  guarded  against. 
But,  if  the  defendant  had  rode  over  any 
person  in  a  public  place,  unless  his  horse 
had  suddenly  taken  fright  and  run  away 
with  his  rider  against  his  will,  the  author- 
ities are  clear,  that  an  action  of  trespass  vi 
et  armis  would  have  been  proper,  (e)  For, 
where,  from  the  nature  of  the  act,  the  time 
and  place  when  and  where  it  was  done, 
make  it  highly  probable,  that  some  personal 
damage  will  immediately  happen  thereby 
to  somebody  then  present,  in  a  public 
place;  as  where  the  defendant  threw  a 
lighted  nquib  into  a  market,  which  was 
tossed  to  and  fro  till  it  struck  the  plaintiff's 
eye,  and  put  it  out,  there  trespass  vi  et 
armis  is  the  proper  action,  (f) 

441  *The  case  of  Mosley  v.   Gaisford,  2 
H.  Bl.  402,  which   was   an    action  on 

the  case  against  a  master  for  injury  done 
to  the  plaintiff's  chaise,  by  his  servant's 
negligently  driving  his  cart  against  it  in 
the  highway,  may  seem  in  contradiction  to 
the  cases  I  have  before  cited.  But,  it  must 
be  recollected,  that  that  was  an  action 
against  the  master,  not  against  the  servant 
who  committed  the  injury.  And,  on  motion 
in  arrest  of  judgment,  for  that  the  action 
should  have  been  trespass  vi  et  armis,  the 
Court  said  it  would  be  difficult  to  put  a  case 
where  the  master  could  be   considered  as  a 


(a)  1  Esp.  S18. 
(W  1  r      — 


I  Esp.  888,  lb.  818,  cites  4  Burr.  2092,  Hobart, 
188,  Weaver  v.  Ward, 
(c)  2  Esp.  508. 
(crt  2  Lev.  72. 

(e)  Bull.  N.  P.  16, 1  Esp.  513.  3  Wils.  411.  412. 

(f)  Scott  V.  Sheppard,  3  Wils.  403,  2  Bl.  Rep.  898, 
S.C. 


trespasser,  for  an  act  of  his  servant,  not 
done  at  his  command.  But,  in  Savignac  v. 
Roome,  6  T.  R.  125,  the  Court  of  King's 
Bench  decided  otherwise,  and  arrested  the 
judgment,  because  the  action  brought,  was 
an  action  upon  the  case  instead  of  trespass 
vi  et  armis.  And  the  decision  in  I^y  v. 
Edwards,  5  T.  R.  648,  was  to  the  same 
effect. 

In  the  present  case  the  plaintiff  begins 
his  declaration  with  complaining  against 
the  defendant  in  a  plea  of  trespass  on  the 
case,  *^for  this,"  &c.  The  whole  declara- 
tion is  manifestly  a  declaration  in  case, 
and  not  in  trespass  vi  et  armis.  In  Byrd  v. 
Cocke,  1  Wash.  232,  this  Court  observed, 
that  the  declaration  being  in  debt,  although 
after  a  verdict,  they  could  find  no  authority 
to  justify  a  rejection  of  that  part  as  sur- 
plusage, which  designated  it  to  be  an  ac- 
tion of  debt ;  and  for  that  reason  reversed 
the  judgment.  The  case  of  Gibbons  v. 
Jameson,  Nov.  15,  1804,  was  reversed  upon 
the  same  point,  because  the  plaintiff  had 
brought  an  action  of  debt  for  military  cer- 
tificates. 

With  respect  to  the  special  damages  which 
the  plaintiff  would  be  entitled  to  recover  in 
consequence  of  this  injury,  it  is  said  that 
many  things  may  be  laid  in  aggravation 
of  damages,  for  which  alone  trespass  would 
not  lie.(g)  And  the  case  of  Scott  v.  Shep- 
herd, 3  Wils.  403,  furnishes  a  precedent  of 
a  declaration  that  would  be  proper  in  such 
cases.  And,  as  no  objection  was  taken  to 
the  declaration  on  that  ground,  nor  to  the 
damages,  which  were  evidently  given  not 
only  as  a  recompense  for  the  loss  of 
442  the  plaintiff's  eye,  *and  the  pain  he 
suffered  from  that  injury,  but  also  as 
a  satisfaction  for  the  expense  he  was 
put  to  in  the  cure,  I  conceive  that  it  affords 
a  strong  presumption  that  it  was  not  liable 
to  any. 

This  is  undoubtedly  a  case  of  very  great 
hardship,  and  I  have  felt  every  disposition 
to  support,  if  possible,  the  verdict  of  the 
Jury;  but  the  authorities  are  too  strong 
and  conclusive  against  this  action,  in  its 
present  form.  I  therefore  think  the  judg- 
ment must  be  reversed,  and  judgment  given 
that  the  plaintiff  take  nothing  by  his  dec- 
laration, &c. 

JUDGE  ROANE.  There  is  no  position 
in  the  law  more  clearly  established  than 
this;  that,  ** wherever  the  injury  is  com- 
mitted by  the  immediate  act  complained  of, 
the  action  must  be  trespass.  * '  ( h )  This  doc- 
trine is  also  to  be  found  in  a  great  variety 
of  other  cases.  In  Leame  v.  Bray,(i)  the 
Chief  Justice  says,  that ''if  the  injurious 
act  be  the  immediate  result  of  the  force 
originally  applied  by  the  defendant,  it  is 
the  subject  of  an  action  of  trespass  vi  et 
armis  by  all  the  cases  ancient  and  modem ; 
and  that  it  is  immaterial  whether  the  in- 
jury be  wilful  or  not."  He  then  refers  to 
several  cases  which  are  entirely  analogous 
to  the  case  before  us ;  as,  where  one  shoot- 
ing at  butts,  for  trial  of  skill,  with  a  bow 
and  arrow,  and  having  no  unlawful  purpose 
in  view,  wounded  a  man,  it  was  holden  to 
be  trespass.     So  in  the  case  of   Weaver  v. 


(fir)  Bull.  N.  P.  80,  Str.  61,  Dlx  v.  Brt>oke8. 
(b)  Day  v.  Edwards,  6  Term  Rep.  648. 
(i)  8  East  599. 
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Ward,  where  a   like   unfortunate   accident 
happened  whilst  persons  were   lawfully  ex 
ercising    themselves    in    arms.      And    this 
4]octrine  is  said  by  one  of  the  Judges  in  that 
case,  to  be  traced  up  to  the  Tear  Books. 

The  case  of  the  squib,  in  Scott  v.  Shep- 
herd, (a)  goes  infinitely  beyond  our  case,  and 
was  yet  held  to  be  trespass,  Blackstone,  J. , 
dissentiente.  If  the  injury  had  been  done 
to  the  person  upon  whom  the  squib  first 
alighted,  it  would  have  been  similar  to  the 
case  at  bar ;  and,  in  that  view,  it  is  sup- 
posed   that   that  Judge   would    have 

443  concurred :    he   could  *not   have   dis- 
sented ;  because  then  it  could  not  have 

been  pretended  that  the  injury  was  merely 
coDsequential. 

Case  therefore  will  not  lie  in  the  present 
instance.  This  seemed  to  be,  in  a  meas- 
ure, conceded  by  one  of  the  appellee *s  coun- 
sel ;  but  he  endeavoured  to  get  round  the 
objection  by  waiving  the  trespass,  consid- 
ering all  that  part  of  the  declaration,  which 
relates  to  the  force,  as  mere  inducement, 
and  going  only  for  the  consequential  in- 
jury. No  precedent,  however,  justifies  that 
attempt  in  a  case  like  the  present.  It  might 
equally  be  argued,  that,  in  the  case  of  a 
battery,  a  man  could  sustain  trespass  on 
the  case  for  the  pain  and  injury  arising 
from  the  infliction  of  the  blows. 

This  concession  establishes,  however,  as 
far  as  the  concession  of  counsel  can  estab- 
lish it,  the  only  material  point  in  the 
cause,  (considered  in  relation  to  the  s^eneral 
question,)  and  which  was  sufficiently  clear 
before,  namely,  that  the  declaration  in 
question  is  a  declaration  in  case.  The 
plaintiff  tells  us,  that  it  is  so,  totidem  ver- 
bis. It  begins,  **  Thomas  Rainbow  com- 
plains of  John  Taylor,  in  custody,  Ac.  of  a 
plea  of  trespass  on  the  case."  It  omits  the 
contra  pacem ;  it  has  no  averment  that  the 
gun  was  shot  against  the  plaintiff;  (alle- 
gations which  would  naturally  have  been 
found  in  a  declaration  in  trespass;)  and, 
on  the  whole  context,  appears  to  be  a  dec- 
laration in  case.  On  the  other  hand,  indeed, 
the  act  is  stated  to  have  been  done  with 
force  and  arms ;  and  the  question  is,  whether 
this  circumstance,  in  opposition  to  all  the 
circumstances  just  mentioned,  will  pin  it 
down  to  be  a  declaration  in  trespass? 

In  the  case  of  Day  v.  Edwards,  the  dec- 
laration did  not  indeed  charge  the  act  to 
have  been  done  with  force  and  arms,  in  so 
many  words;  but  it  charged  in  very  em- 
phatical  terms,  (twice  repeated,)  that  the 
defendant  drove  his  cart  '* furiously,"  and 
that  it  was  then  and  there  *  'driven  and 
struck  with  great  force  and  violence  against 
the  carriage  of  the  plaintiff;"  and  yet 
judgment  was  given  for  the  defendant,  on 
the  ground  that  the  action  should  have 
been    trespass.     So,    in    Savignac  v. 

444  Roome,  6  Term  Rep.  125,  "^where   the 
declaration    charged   the  driving  one 

carriage  **  willfully  against"  another,  the 
judgment  was  arrested ;  because  case  would 
not  lie  for  this  injury.  In  that  case,  after 
observing  that  *4he  bounds  of  the  different 
actions  should  be  preserved,"  Lord  Kenyon 
added,  that  **the  whole  frame  and  structure 
of  the  declaration  shew  that  it  is  an  ac- 
tion on  the  case,    and    that   the   memoran- 


(a)  SBl.Bep.8M. 


dum"  (which  the  Judges  looked  into)  *4s  of 
an  action  on  the  case."  This  latter  cir- 
cumstance might  perhaps  (if  necessary) 
justify  us  in  looking  into  the  writ  and  in- 
dorsement in  this  case,  (of  which  oyer  is 
craved,)  and  which  expressly  state  the  ac- 
tion to  be  an  action  on  the  case.  The  case 
of  Byrd  V.  Cocke, (b)  seems  also  to  shew 
that  the  Court  will  designate  a  declaration 
according  to  its  general  form  and  structure. 

Considered,  however,  as  a  declaration  in 
trespass,  I  am  strongly  inclined  to  think 
that  the  trespass  is  not  sufficiently  charged, 
being  only  under  a  quod  cum.  On  this 
point,  however,  I  will  merely  refer  to  the 
ground  of  my  opinion  in  the  case  of  Ballard 
V.  Lreavell.  (c)  If  any  aid  could  (in  this 
view) be  derived  from  the  writ  and  indorse- 
ment to  cure  the  want  of  a  positive  aver- 
ment, that  writ  and  indorsement  would 
equally  shew,  beyond  all  controversy,  that 
the  declaration  is  in  case,  and  thus  cut  up 
by  the  roots  the  plaintiff's  right  to  recover. 

On  these  grounds,  I  am  of  opinion,  (how- 
ever I  may  regret  it, )  that  the  decision  of 
the  Court  stated  in  the  bill  of  exceptions  is 
erroneous;  that  this  action  cannot  be  sus- 
tained ;  and  that  the  judgment  must  be  re- 
versed, and   entered  for  the  defendant. 

JUDGE  FI^EMING.  Were  it  not  that  I 
think  myself  tied  down,  and  bound  by  prec- 
edents, I  should  have  differed  in  opinion 
from  the  Judges  who  have  preceded  me  on 
the  first  great  point  in  this  cause,  (to  wit, 
the  nature  of  the  action, )  because  it  does 
appear  to  me,  from  the  reason  of  the  thing, 
and  upon  sound  general  principles, 
445  that  three  things  *only  are  essentially 
requisite  to  maintain  an  action :  1st. 
That  the  plaintiff  make  out  such  a  case  as 
will  entitle  him  to  recover;  2dly.  That  he 
state  his  case  in  such  a  manner  as  to  afford 
the  defendsint  a  fair  opportunity  of  making 
a  full  and  complete  defence;  and,  3dly. 
So  that  a  recovery  in  the  suit  may  be 
pleaded  in  bar  to  any  future  action  for  the 
same  cause.  All  this  seems  to  have  been 
done  in  the  case  now  before  the  Court.  But 
a  line  of  distinction  between  actions  of 
trespass  vi  et  armis,  and  actions  of  tres- 
pass on  the  case,  seems  to  have  been  settled 
in  the  case  of  Reynolds  v.  Clarke,  (d)  in 
which  it  is  laid  down,  that,  where  the  im- 
mediate act  itself  occasions  a  prejudice,  or 
is  an  injury  to  the  plaintiff's  person, 
house,  land,  Ac,  the  remedy  is  by  action  of 
trespass  vi  et  armis;  but,  where  the  act  it- 
self is  not  an  injury,  but  a  consequence 
from  that  act  is  prejudicial  to  the  plaintiff's 
person,  &c.  his  remedy  is  by  an  action  on 
the  case.  And  this  doctrine  is  further  illus- 
trated and  confirmed,  in  the  case  of  Hay- 
ward  V.  Banks,  2  Burr.  1114,  in  that  of 
Barker  and  others,  in  1  Bl.  Rep.  482,  and 
more  at  large  in  3  Burr.  1556,  in  Scott  v. 
Shepherd,  2  Bl.  892,  and  in  other  cases  that 
have  been  already  cited.  In  many  of  those 
cases,  the  Judges  have  declared  the  neces- 
sity of  keeping  up  the  distinction,  to  avoid 
a  confusion  of  actions. 

It  appears  from  the  record  in  this  case, 
that  the  injury  to  the  plaintiff  was  imme- 
diate, being  occasioned  by  the  discharge  of 


(b)  1  Wasb.  9SfL 
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(d)  8  Ld.  Raym.  1402,  and  1  Stra.  e34. 
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a  gvn  by  the  appellant;  and  that,  accord- 
ing to  the  cases  cited  above,  he  has  mistaken 
his  action,  which  ought  to  have  been  tres- 
pass vi  et  armis,  instead  of  an  action  on 
the  case.  And  therefore,  without  deciding 
on  any  other  points  in  the  cause,  I  am  con- 
strained, under  those  authorities,  to  concur 
in  opinion,  that  the  judgments  of  both  the 
Courts  below  are  erroneous,  and  must  be 
reversed. 

By  the  whole  Court,  (absent  JUDGE 
I^YONS, )  the  judgments  of  the  District  and 
Borough  Courts  reversed. 


446      *CraghiM    and    Others,    Sureties     of 
Little,  V.  Page,  Governor,  &c.   and  Lit- 
tle's Administrators  v.  The  Same. 
May,  1806. 

Office  Judgment*— When  Writ  of  Inqnlry  May  Be  Bx- 

ecuted.— A  wrltof  Inquiry  cannot  be  executed  In 
the  General  Court,  or  a  District  Ck>urt,  at  the 
term  next  succeedinflr  the  rule  day  on  which  the 
office  judgment  was  confirmed:  because  the  de- 
fendant has  the  whole  term  to  set  aside  the  writ 
of  inquiry,  and  plead  to  issue. 

Bonds— Collsteral  Conditioo— Assiffnment  of  Breaches,  t 
—In  a  debt  on  a  bond  with  collateral  condition, 
if  the  breach  be  assigned  in  the  very  words  of 
the  condition,  it  is  sufficient 

Same— Judgment  by  Defendant— When  Bond  Part  of 
Record.— In  such  case,  a  judflrment  being  obtained 
by  default,  and  a  writ  of  inquiry  executed,  no 
advantage  can  be  taken  of  a  variance  between 
the  declaration  and  bond:  nor  is  sach  bond  In  any 
case,  considered  a  part  of  the  record,  unless  It  be 
spread  upon  it.  either  by  oyer,  by  a  demurrer  to 
evidence,  bill  of  exceptions,  case  agreed,  or  special 
'  verdict. 

Action  of  Debt  on  Bond^— Failure  to  Lay  Damages- 
Effect.— No  damages  were  laid  In  the  declaration 
in  an  action  of  debt  on  a  bond  with  a  collateral 
condition:  but  the  judgment  was  nevertheless 
sustained. 

These  were  two  actions  of  debt  brougfht 
in  the  General  Court,  on  behalf  of  the  Com- 
monwealth, in  the  name  of  John  Page, 
Governor  of  the  State  of  Virginia,  sucrtessor 
of  James  Monroe,  formerly  Governor  of  the 
said  State,  upon  a  sheriff's  bond.  The  first 
was  against  the  securities  of  William  Little, 
late  sheriff  of  Jefferson  County,  /or  the 
revenue  tax  of  \^\y  payable  the  1st  of  Oc- 
tober^ 1802 ;  the  second  was  against  his  ad- 
ministrators, for  the  revenue  tax  of  1802, 
payable  the  1st  of  October^  1803.(1) 


•jadffments.— See  monographic  note  on  **Judg- 
menU"  appended  to  Smith  v.  Charlton.  7  Oratt  425. 

tBonds  —  Collateral  Condition  —  Asslgrnment  of 
Breaches  —In  an  action  on  a  bond  with  a  collateral 
condition.  If  the  breach  be  assigned  in  as  general 
terms  as  those  of  the  condition.  It  Is  sufficient 
Wlnslow  V.  Ck>m..  2  Hen.  &  M.  464,  466,  citing  John- 
ston V.  Meriwether.  8  Call  623:  Branch  v.  Com.,  2 
Call  510:  Branch  v.  Randolph.  5  Call  546:  Craohill  v. 
Pages  2  Hen.  tit.  M.  446.  The  principal  case  is  also  cited 
on  this  question,  \n  foot-note  to  Branch  v.  Randolph, 
5  Call  646:  Allison  v.  Bank.  6  Hand.  215. 

And  In  Burnett  v.  Wylle,  4  Fed.  Cas.  766,  it  is  said. 
In  debt  on  bonds,  with  a  condition  for  doing  any 
thing  else,  except  the  payment  of  a  gross  sum  of 
money,  or  the  appearance  of  the  defendant  in  a  ball 
bond,  the  plaintiff  is  bound  to  suggest  breaches, 
either  In  the  declaration,  replication,  or  on  the  roll 
or  record.    Citing  Craghill  v.  Page.  2  Hen.  <t  M.  446. 

See  monographic  note  on  "Bonds"  appended  to 
Ward  V.  Chum,  ISGratt.  801. 

(Same— Action  of  Debt.— See  monographic  note  on 
"Debt,  The  Action  of"  appended  to  Davis  v.  Mead,  13 
Gratt.  118. 

(1)  So  much  of  the  above  statement  as  Is  marked 
In  Italics  appears  from  the  exhibits  filed  by  the 
Auditor  In  the  respective  suits.  The  facts  (though 
they  could  not  judicially  appear  to  the  Court,  no 
oyer  having  been  taken  of  the  bonds)  were  these: 
Little  qualified  as  sheriff  of  Jefferson  County  on  the 
lOth  of  November.  1801,  and  gave  a  bond,  dated  on 
that  day.  for  the  collection  of  the  revenue  "in  such 
manner  as  Is  by  law  directed,"  (not  mentioning 
he  revenue  of  acy  year  in  particular,)  which  was 


447  *The  declaration   in   the  first  men- 
tioned case,  is  against    Cragrhill  and 

others,  sureties  of  William  Little,  deceased, 
and  charges  that  the  defendants,  together 
with  the  said  Little,  on  the  10th  of  Novem- 
ber, one  thousand  eight  hundred  and  one,  by 
their  certain  writing  obligatory  sealed, 
&c.  acknowledged  themselves  to  be  held 
and  firmly  bound  to  James  Monroe,  and 
his  successors,  governors,  &c.  in  the 
sum  of  $30,0(X),  &c.  In  the  second  case, 
the  declaration  is  against  the  admin- 
istrators of  William  Little,  deceased,  and 
charges,  that  their  intestate,  together  with 
several  others  therein  named,  on  the  tenth 
of  November,  one  thousand  eight  hundred 
and  two,  made  a  like  acknowledgment, 
under  a  like  penalty.  Both  declarations 
then  proceed  to  state,  that  there  was  a  con- 
dition to  the  said  writing  obligatory  to  the 
following  effect:  **That  if  the  said  Wil- 
liam Little  siiall  well  and  truly  collect,  ac- 
count for,  and  pay  all  taxes  imposed  by  law, 
in  the  aforesaid  County  of  Jefferson,  in  such 
manner  as  is  by  law  directed,  and  shall 
duly  account  for  and  pay  the  same  to  the 
treasurer  of  this  Commonwealth,  for  the 
time  being,  for  the  use  of  the  Common- 
wealth, and  shall,  in  all  other  things,  truly 
and  faithfully  execute  the  said  office  of  sher- 
iff during  His  continuance  therein,  then  the 
above  obligation  to  be  void,  else  to  remain 
in  full  force  and  virtue. ' '  The  breach  in 
both  cases  was  assigned  in  the  very  words 
of  the  condition ;  except  that  in  the  suit 
against  Craghill  and  others,  these  words 
were  added:  **and  particularly,  that  the 
said  William  Little  did  not  well  and  tnily 
collect,  account  for,  and  pay  the  revenue 
tax  imposed  by  law  in  the  said  County  of 
Jefferson,  for  the  year  1801,  in  such  man- 
ner as  is  by  law  directed,  but  altogether 
failed  so  to  do;"  and  in  'that  against 
Little's  administrators,  the  following- 
words  were  added,  **  particularly  that  he  the 
said  William  Little,  deceased,  did  not  col- 
lect, account  for  and  pay,  as  he  was  bound 
by  law  to  do,  the  revenue  tax  in  the  said 
County  for  the  year  1802,  but  altogether 
failed  so  to  do." 

448  'In    the   case  of  Little's    adminis- 
trators, no   damages  were  laid  in  the 

declaration. 

At  rules  held  in  the  clerk's  office  on  the 
15th  of  August,  1805,  the  declaration  was 
filed,  and  a  common  order  entered  agaiust 
the  defendants:  at  the  succeeding  rules 
held  on  the  15th  of  September,  the  common 
order  was  confirmed,  and  a  writ  of  inquiry 
awarded ;  and  at  the  next  term  of  the  Gen- 
eral Court,  on  the  18th  of  November,  1805, 
the  writ  of  inquiry  was  executed.  The  same 
proceedings  were  had  in  both  cases.  The 
Jury  sworn  to    inquire  of  damages,  in  the 


the  only  bond,  for  that  purpose,  he  ever  gave.  He 
continued  In  the  office  of  sheriff,  and  collected  the 
revenue  a  second  year.  It  being  doubtful,  (as  be 
had  given  one  bond  only.)  whether  his  secnritles 
were  liable,  except  for  the  taxes  of  one  year:  suit 
was  brought  against  them  for  the  balance  of  the 
taxes  payable  the  1st  of  October,  1809.  being  those 
which  accrued  during  the  first  year  of  his  sheriff- 
alty; and,  for  those  collected  the  second  year,  and 
payable  the  1st  of  October.  1808,  for  which  he  had 
not  renewed  his  bond,  suit  was  brought  against  his 
administrators,  (he  l>elng  dead,)  upon  the  same 
bond  of  the  10th  of  November,  1801,  the  terms  of 
the  condition  of  which  were  as  above  stated.— Note 
in  Original  Edition. 
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case  of  Craghill  and  others,  assessed  them 
to  591  dols.  17  cts.  and,  in  the  case  of 
Ivittle's  administrators,  to  1,898  dols.  18 
cents. 

To  each  of  those  judgments  a  writ  of 
supersedeas  and  certiorari  was  awarded  by 
the  Judge  of  this  Court. 

The  record,  brought  up  by  certiorari, 
contained  the  declaration  and  subsequent 
proceedings,  with  an  account  annexed  in 
each  case,  signed  by  the  auditor,  and  stat- 
ing the  balance  due  to  the  Commonwealth ; 
but  neither  the  writ  nor  bond  appeared  in 
the  record ;  though  to  a  transcript  of  the 
record,  not  sent  up  by  certiorari,  there  was  a 
copy  of  the  bond  annexed,  which  shewed  that 
the  judgment,  in  both  cases,  was  rendered 
on  a  bond  bearing  date  the  10th  of  Novem- 
ber, 1801. 

Wickbam,  for  the  plaintiffs  in  error,  con- 
tended, 

1.  That  the  breach  laid  in  the  declaration 
was  not  well  assigned,  inasmuch  as  it  did 
not  state  the  amount  of  the  revenue  tax  for 
which  the  sheriff  was  in  arrear.  That 
there  is  a  class  of  cases  which  say,  that  the 
assignment  of  a  breach  in  the  words  of  the 
condition  is  sufficient,  I  shall  not  deny; 
but  these  are  cases  in  which  the  party  is  to 
do  some  particular  act,  which  is  specified 
with  sufficient  certainty  in  the  declaration. 

This  is  not  like  the  case  of  a  general 
agency,  where  it  may  often  be  difficult  to 
state  with  precision  the  sums  collected 
bv  the  agent,  and  not  accounted  for. 
449  The  amount  '^of  the  revenue  tax  was 
known  to  the  officers  of  government. 
The  Auditor  knew  to  a  single  cent  the  sum 
in  which  the  sheriff  was  in  arrear,  and 
filed  his  account  accordingly.  If  no  ac- 
count had  been  exhibited  to  the  Greneral 
Court,  a  judgment  could  not  have  been  re- 
covered. If  it  was  necessary  to  exhibit  an 
account  stating  the  sum  due  from  the 
sheriff,  it  is  equally  necessary  to  state  it  in 
the  declaration.  [To  prove  the  necessity  of 
assig^ning  breaches  specially,  Mr.  Wickham 
referred  to  the  cases  of  Cornwallis  v.  Sav- 
ory, (a)  and  Jones  v.  Williams,  (b)] 

The  condition  of  an  executor's  bond  is  as 
general  as  that  of  a  sheriff ;  yet  surely  it 
will  not  be  contended  that  a  general  assign- 
ment in  the  words  of  the  condition  would  be 
sufficient.  It  would  be  necessary  to  state 
whether  the  breach  was  for  the  non-pay- 
ment of  debts  or  legacies,  or  the  not  re- 
turning an  inventory,  &c. 

[JUDGE  TUCKER  wished  to  be  satisfied 
how  advantage  could  be  taken  of  the  gen- 
erality of  the  assignment  of  a  breach, 
when  there  was  neither  an  appearance,  nor 
demurrer.] 

Wickham.  This  is  a  substantial  defect. 
I  have  always  understood  it  to  be  a  general 
rule  of  law,  that  defects  which  go  to  the 
merits,  may  be  taken  advantage  of  at  any 
time.  Matters  of  form  are  cured  by  the  act 
of  jeofails,  but  not  matters  of  substance. 

In  these  cases,  the  breaches  were  as- 
signed for  failing  to  account,  and  failing  to 
pay.  According  to  a  well-known  rule  of 
practice,  it  is  presumable  that  damages 
were  given  for  failing  to  pay ;  and  the  dec- 
laration   should  have  stated   how  much  the 


(a)  2Burr.  77S. 
<b)  DotifiT.  214. 
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sheriff  was  bound  to  pay,  for  the  informa- 
tion of  his  sureties  and  representatives. 
This  was  the  very  gist  of  the  action ;  and 
the  damages  being  given,  as  well  for  the 
breach  well  assigned,  in  failing  to  account, 
as  for  that  badly  assigned,  in  failing 
to  pay,  the  judgment  cannot  be  sus- 
tained. 

450  *2.  The  writ  of  inquiry  was  prema- 
turely executed.     This  point  is  clear, 

not  only  from  the  words  of  the  act  of  As- 
sembly, but  from  the  regular  entry  in  all 
such  cases  when  the  record  is  fully  drawn 
up.  On  the  confirmation  of  the  office 
judgment  at  the  rules  in  September,  1805, 
the  entry  is,  that  the  plaintiff  should  re- 
cover judgment  for  the  debt  in  the  declara- 
tion mentioned  ^^to  be  discharged  by  the 
payment  of  such  damages  as  the  plaintiff 
hath  sustained  by  occasion  of  the  defend- 
ant's breach  of  the  condition  of  the 
writing  obligatory  in  the  declaration  men- 
tioned, assigned  by  the  Attorney-General 
for  the  Commonwealth,  and  the  costs; 
which  damages  were  to  be  inquired  of  by  a 
jury  at  the  next  Court,  in  case  the  defend- 
ants then  failed  to  appear  and  plead  to 
issue.'*  According  to  this  entry,  which  is 
in  strict  conformity  with  the  law,  the  de- 
fendants had  the  whole  of  the  next  Court 
to  appear  and  plead  to  issue. 

But  the  act  of  Assembly  is  equally  ex- 
plicit. The  rules  and  proceedings  in  the 
General  Courts,  in  all  cases  not  otherwise 
specially  directed,  are  to  be  the  same  as 
in  the  District  Courts  in  similar  cases,  (c) 
By  the  District  Court  law.  Rev.  Code,  vol. 
1,  c.  66,  s.  42,  p.  80,  it  is  declared,  that  all 
judgments  by  default  obtained  in  the  office, 
and  not  set  aside  on  some  day  of  the  next 
succeeding  District  Court,  shall  be  entered 
by  the  clerk,  as  of  the  last  day  of  the 
term ;  which  shall  be  final  in  actions  of  debt 
founded  on  any  specialty,  bill  or  note  in 
writing  ascertaining  the  demand,  unless 
the  plaintiff  shall  choose  in  any  such  case 
to  have  a  writ  of  inquiry  of  damages ;  and, 
in  all  other  cases,  the  damages  shall  be 
ascertained  by  a  Jury,  to  be  impanelled 
and  sworn  to  inquire  thereof,  as  therein 
after  directed.  The  next  section  (43,  p. 
81,)  shews  how  a  writ  of  inquiry  is  to  be 
executed.  Before  every  court,  the  clerk  is 
to  enter  in  a  particular  docket,  all  such 
causes  (and  those  only)  in  which  an  issue  is 
to  be  tried,  or  an  inquiry  of  damages  to  be 
made,  &c.  The  writ  of  inquiry  is  to  be 
docketed  before  the  Court  at  which  it 

451  is  to  be  executed ;  but,    as  it  is  to  *be 
entered  as  of  the  last  day  of  the  term 

next  succeeding  the  judgment  by  default  ob- 
tained in  the  office,  those  only  can  be  dock- 
eted for  trial,  which  were  entered  on  the 
last  day  of  the  preceding  term.  How  is  it 
possible  to  execute  a  writ  of  inquiry  at  the 
same  term,  when  it  is  considered  as 
awarded  on  the  last  day?  Suppose  the  de- 
fendants had  come,  on  the  last  moment  of 
the  last  day  of  the  term,  and  offered  to  set 
aside  the  writ  of  inquiry  and  plead  to 
issue :  surely  they  would  have  a  right  to  do 
so.  How  could  it  then,  with  propriety,  be 
executed  before,  when  the  party  had  till 
that  moment  to  set  it  aside? 
There  is  an  important  difference  between 


(c)  Rev.  Ck>de,  vol.  1.  c.  65,  8.  15,  p.  71. 
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the  old  General  Court  law,  and  the  pres- 
ent District  Court  law.  In  the  former, 
judgements  by  default  were  to  be  signed  bj 
the  clerk  in  his  office,  as  of  the  preceding 
Court,  and  writs  of  inquiry  might  be  tried 
at  the  succeeding  term,  on  giving  notice  to 
the  defendant,  (a)  But  in  the  latter,  they 
are  to  be  entered  as  of  the  last  day  of  the 
succeeding  term,  if  not  set  aside  during 
the  term.  Again,  by  the  old  General  Court 
Law,  the  defendant  was  only  allowed  till 
the  eighth  day  of  the  term  to  set  aside  an 
office  judgment ;(b)  but,  under  the  present 
District  Court  Law,  he  has  the  whole  term. 
In  a  subsequent  law  regulating  the  practice 
of  the  General  court,  (c)  all  judgments  by 
default,  obl-ained  in  the  office,  and  not  set 
aside  on  the  eighth  day  of  the  succeeding 
term,  were  to  be  entered  as  of  that  day. 
So  that,  after  the  eighth  day,  there  could 
be  no  ground  of  complaint,  if  the  writ  of 
inquiry  were  executed. 

Another  argument  which  may  be  urged, 
is,  that  it  is  the  uniform  practice  of  the 
District  Courts  never  to  try  writs  of  in- 
quiry at  the  next  term  succeeding  the  con- 
firmation of  the  office  judgment  at  the 
rules. 

In  some  County  Courts,  indeed,  a  dif- 
ferent practice  may  prevail.  But  this  can 
only  relate  to  issues  which  are  made  up 
during  the  term,  by  setting  aside  the  office 
judgment.  The  County  Court  Law  (in 
which  respect  it  differs  from  that  concern- 
ing the  District  Courts)  directs  that 
452  all  office  ""judgments  so  set  aside 
shall  be  immediately  put  at  the  end 
of  the  issue  docket,  (d)  This,  in  the  opin- 
ion of  the  County  Courts,  may  confer  the 
power  to  try  them  the  same  term.  Whether 
this  practice  be  correct  or  not,  it  is  unnec- 
essary to  inquire  in  the  present  case;  as  it 
is  clear  that  the  Greneral  Court  and  District 
Courts  have  no  such  power.  The  case  of 
Mandeville  v.  Mandeville,(e)  being  that  of 
an  issue  in  the  County  Court,  has  no  bear- 
ing upon  the  present  question. 

These  objections  are  common  to  both 
cases,  but  there  are  others  peculiar  to  each. 

3.  In  the  case  of  Little's  administrators, 
there  is  a  variance  between  the  bonds  de- 
clared on,  and  that  given  in  the  evidence. 
The  declaration  charges  a  bond  dated  the 
10th  of  November,  1802,  when  in  truth  it 
bears  date  on  the  10th  of  November, 
1801.  Although  in  the  record  sent  up  by 
certiorari,  there  is  neither  writ  nor  bond, 
yet  I  contend,  that,  where  there  is  a  judg- 
ment by  default,  they  are  both  necessarily 
a  part  of  the  record. 

Observe  the  consequence  of  not  consider- 
ing the  writ  a  part  of  the  record.  A  man 
owes  a  debt  of  ten  thousand  pounds;  he  is 
sued  upon  it,  and  makes  no  defence  because 
he  knows  it  is  justly  due.  But  the  plaintiff 
declares  against  him  for  one  hundred  thou- 
sand pounds,  or  files  a  declaration  in  tres- 
pass, assault  and  battery.  If  the  writ  be 
no  part  of  the  record,  the  defendant  may 
be  condemned  in  a  sum,  or  in  an  action, 
without  the  possibility  of  redress. 


The  bond  is  an  essential  part  of  the  rec- 
ord, because  the  clerk  is  to  enter  up  judg- 
ment for  principal,  interest,  and  costs. 
How  can  he  do  this  without  a  reference  ta 
the  bond? 

4.  An  objection  which  applies  peculiarly 
to  the  assignment  of  breaches  in  the  case 
of  Craghill  and  others,  is,  that  it  is  said 
they  (the  securities)  broke  the  condition, 
in  this,  that  Little  (himself)  did  not  well 
and  truly  collect,  account  for  and  pay  all 
the  taxes  imposed  by  law  in  the  County  of 
Jefferson. 

453  'The      Attorney -General,     for  the 
Commonwealth,    said,  that  he  did  not 

understand  Mr.  Wlckham  as  controverting 
the  general  doctrine,  that  an  assignment 
of  the  breach  in  the  words  of  the  condition 
was  sufficient,  but  only  as  attempting  to 
shew  that  the  case  of  a  sheriff  was  an  ex- 
ception. No  difference  could  be  perceived 
between  this  and  the  class  of  cases  to 
which  Mr.  Wickham  alluded.  The  following 
are  relied  on:  Hancock  v.  Field  and 
others, (f)  Salman  v.  Bradshaw,(g)  Proctor 
V.  Burnet, (h)  and  Hughes  v.  Richman;(i) 
all  decided  in  the  Courts  of  England.  (1) 
But  after  the  decision  of  this  Court  in 
the  case  of  Branch  v.  Randolph,  Governor, 
&c.(k)  upon  an  elaborate  argument,  and  a 
full  review  of  all  the  British  authorities, 
there  can  be  no  doubt  on  this  point.  The 
law  must  be  considered  as  forever  settled. 
If  this  be  not  a  binding  authority,  there  can 
be  no  end  to  litigation.  In  that  case,  this 
very  exception  was  taken,  and  was  made  a 
point  in  the  petition  for  a  supersedeas; 
but,  after  the  case  had  been  solemnly 
argued,  the  objection  was  overruled,  and  the 
judgment  sustained.  (2) 

454  *In  point  of  reason  there   can  be  no 
necessity  for  stating,    in  the  declara- 
tion, the  amount  of  the  taxes  for  which  the 
sheriff   is    in    arrear.     Every    sheriff  has 


(a)  L..  V.  edit  1709.  p.  298,  sect  24. 

(b)  lb.  p.  296.  s.  18. 

(c)  lb.  edit.  1785,  p.  72,  s.  268. 

(d)  See  Rev.  Code,  vol.  1,  c.  67,  a.  29,  p.  88. 

(e)  8  Call,  226. 


(f)  Cro.  Jac.  170,  171. 
(e)  lb.  804. 
(h)  8  Mod.  09. 
(i)  Cowp.  125. 

(1)  To  tbese  may  be  added,  the  cases  of  Strnm 
and  others  v.  Farxinflrton,  1  Bos.  &  PnlL  010,  and 
Barton  v.  Webb,  8  Term  Bep.  460.  See  also  a  very 
valuable  note  of  Serjeant  Williams,  in  bis  edition 
of  Saunders,  subjoined  to  the  case  of  Lord  Arling- 
ton V.  Merrlcke.  voL  2,  p.  411,  note  (4) :  in  whicb  it  is 
said  tbat  these  latter  cases  have  overruled  that  of 
Jones  V.  Williams,  Dooff.  314.— Note  in  Ori^nal 
Edition. 

(k)  Oct  17, 1806,  MS. 

(2)  The  case  of  Branch  v.  Randolph,  Governor.  &c. 
was  a  supersedeas  to  a  Judgment  of  the  General 
Court  upon  a  sheriff's  bond,  the  condition  of  which 
was  In  the  following  words:  "The  condition  of  the 
above  oblisratlon  Is  such,  that  if  the  above  bound 
Benjamin  Branch  do  and  shall  truly  and  faithfully 
collect  pay  and  account  for  all  taxes  imposed  in 
this  said  county  by  virtue  of  an  act  of  Assembly 
entitled  'an  act  to  amend  and  reduce  the  several 
acts  of  Assembly  for  ascertaininfir  certain  taxes 
and  duties,  and  for  establishinir  a  permanent 
revenue  into  one  act' "    then,  &c 

In  an  action  brought  on  this  bond  against  the 
administrator  with  the  will  annexed  of  Benjamin 
Branch,  the  breach  was  asslirned  in  the  very  words 
of  the  condition,  that  their  intestate  "did  not  truly 
and  faithfully  collect  pay  and  account  for,"  &c 

Judgment  haviuff  been  rendered  in  favour  of  the 
Commonwealth,  a  supersedeas  was  awarded  by  a 
Judffe  of  the  Supreme  Court  of  Appeals. 

The  principal  error  asslirned  in  the  petition  for  a 
supersedeas,  was,  that  the  declaration  was  substan- 
tially defective,  in  assiguinir  the  breaches  so  iren- 
erally.  that  it  could  not  be  ascertained  for  what 
year  the  taxes  were  payable.  The  judgment  of  the 
General  Court  was  nevertheless  affirmed.  See 
Order  Book,  No.  6,  p.  202.  October  17.  1806.  MS.— 
Note  in  Original  Edition. 
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access  to  the  commissioners'  books  in  his 
connty,  and  to  the  Auditor's  office ;  and  must 
be  presumed  to  know  the  amount  of  the 
Commonwealth's  claim  against  him.  In 
Winston  v.  The  Commonwealth,  (a)  the 
Court  recognizes  the  distinction  between 
public  and  private  claims,  and  the  facility 
with  which  public  debtors  may  know  the 
amount  due  from  them  to  the  Common- 
wealth. 

Another  objection  to  the  assignment  of  the 
breach,  is  that  it  is  double ;  for  failing  to 
account,  and  failing  to  pay.  But  this  only 
conforms  to  the  law,  which  says,  the  sheriff 
shall  account  and  pay.  It  was  incumbent 
on  the  Commonwealth  to  shew  that  he  had 
not  accounted  and  paid.  He  could  not  pay 
without  accounting ;  because  it  was  one  en- 
tire act.  No  inconvenience  could  result 
from  this  practice ;  the  Auditor  must  pro- 
duce his  books,  which  are  made  evidence 
against  the  sheriffs,  and  which  always 
shew  in  what  sum  a  sheriff  has  failed  to 
account  and  pay ;  and,  in  the  spirit  of  the 
statute  of  Jeofails,  the  Court  will  presume 
that  every  thing  was  proven  which  was 
necessary  to  found  the  judgment. 

The  next  point  is,  that  the  writ  of  in- 
quiry was  prematurely  executed.  The  law 
has  been  correctly  stated  that  the  practice 
of  the  General  Court  shall  conform  to  that 
of  the  District  Court ;  but  the  fair  construc- 
tion of  all  the  taws  is,  that  writs  of  in- 
quiry may  be  executed  at  the  next  term 
after  they  are  awarded  in  the  clerk's  ofiBce. 
The  office  judgment  becomes  final  at 
455  the  next  term,  unless  the  *defendant 
relieves  himself  by  pleading  to  issue. 
Where  the  plaintiff  chooses  to  have  a  jury 
sworn  to  inquire  of  damages,  the  law  ex- 
pressly authorizes  him  to  do  so ;  and  there 
is  nothing  in  the  law  to  prevent  him  from 
doing  it  the  same  day.  In  this  case  a 
writ  of  inquiry  was  necessarily  awarded, 
because  the  writ  was  on  a  bond  with  col- 
lateral condition. 

But  the  case  of  Mandeville  v.  Mande- 
ville(b)  is  conclusive  authority,  in  this  case. 
It  is  said,  however,  that  that  case  was 
decided  under  the  County  Court  law,  which 
directs  that  all  office  judgments  set  aside 
during  the  term  shall  be  immediately  put 
at  the  end  of  the  issue  docket,  (c)  But  the 
law  does  not  say  they  shall  be  tried ;  nor  is 
there  any  clause  in  the  District  Court  law, 
which  forbids  the  trial  of  a  writ  of  inquiry 
at  the  same  term.  The  County  Court 
law(d)  provides  that  the  proceedings  of  the 
County  Courts,  on  the  law  side,  shall  con- 
form to  the  practice  of  the  District  Courts. 
This  Court  has  already  decided  that  the 
trial  of  a  new  issue,  at  the  same  term,  in 
the  County  Court,  is  correct;  and  the  Leg- 
islature has  said  that  the  practice  of  the 
two  Courts  shall  conform. 

As  to  the  variance  between  the  declara- 
tion and  bond,  in  the  case  of  Little's  ad- 
ministrators, it  is  now  too  late  to  object. 
Advantage  might  have  been  taken  of  it  at 
the  trial,  by  objecting  to  the  bond's  going 
in  evidence  to   the  Jury.     But  no  oyer  hav- 


ing been  taken,  neither  the  writ  nor  bond 
is  any  part  of  the  record,  (e) 

It  is  said  by  Mr.  Wickham,  that  the  writ 
is  necessarily  a  part  of  the  record,  in  all 
cases  where  there  is  a  judgment  by  default. 
The  reason  of  this  distinction  between 
judgments  by  default,  and  where  there  is 
an  appearance,  cannot  easily  be  perceived. 
On  executing  the  writ  of  inquiry  the  plain- 
tiff must  prove  his  demand ;  and  this  Court 
will  presume  that  the  Court  below  did 
right. 

But,  even  if  it  were  necessary  to  consider 
the  bond  a  part  of  the  record,  where  the 
judgment  becomes  final  after  an  office  judg- 
ment, and  the  clerk  issues  the  execution 
without  the  intervention  of  a  Jury,  as 
456  in  cases  of  debt  for  the  payment  *of 
money  simply,  the  same  reason  would 
not  apply  to  bonds  with  a  collateral  condi- 
tion ;  because  there  must  always  be  a  trial 
before  a  Court  and  Jury,  and  the  bond 
must  be  given  in  evidence  to  prove  the  de- 
mand. 

Wickham  said,  that  he  considered  the 
second  point  made  by  him,  that  of  prema- 
turely executing  the  writ  of  inquiry,  so 
conclusive,  that  it  would  be  an  unnecessary 
consumption  of  the  time  of  the  Court,  to 
reply  to  the  various  arguments  of  the  At- 
torney-General on  the  other  points.  He 
would,  therefore  submit  the  causes. 

Wednesday,.  May  18.  The  Judges  deliv- 
ered their  opinions. 

JUDGE  TUCKER.  The  errors  assigned 
are,  1.  That  the  breach  is  too  general. 
The  breach  assigned  in  the  case  of  Merri- 
w«>ther  V.  Johnson,  was  equally  so,  3  Call, 
524.  And  in  Branch  v.  Randolph,  Gov- 
ernor, Ac.  October  term,  1805,  (MS.)  the 
breach  is  nearly  in  the  same  words  as  in 
the  present  declaration.  Yet  both  those 
cases  were  affirmed,  (f) 

2.  Another  error  assigned  is,  that  there  is 
a  variance  between  the  declaration  and  the 
bond,  but  this  does  not  appear.  Oyer  of 
the  bond  was  not  prayed;  the  variance 
might  have  been  pleaded,  or  objected  to  on 
the  trial.  After  a  verdict,  it  would  be 
too  late  to  take  advantage  of  it ;  for  though 
a  bond  is  necessarily  a  part  of  the  record, 
in  many  cases  where  the  condition  is  for 
the  payment  of  money,  because  the  judg- 
ment must  be  entered  up  according  to  the 
condition;  yet,  it  does  not  appear  to  be 
equallv  necessary  that  bonds  with  collat- 
eral condition,  should  be  so  considered. 
If  any  advantage  can  be  derived  to  the  de- 
fendant from  its  tenor,  he  must  spread  it 
upon  the  record,  either  by  oyer  or  by  a 
demurrer  to  evidence,  or  by  a  bill  of  excep- 
tions; or  lastly  by  a  special  verdict. 

3.  Another  point  not  noticed  in  the  argu- 
ment   occurred    to  me    in    reading   it;  no 

damages  are  laid  in  the  declaration 
457      ^against  Little's   administrators.     It 

is  not  necessary  to  lay  damages  in 
the  declaration  in  an  action  of  debt,  (g)  In 
the  case  of  Hook  v.  TurnbuU,  May,  1806, 
I  gave  it  as  my  opinion  that  the  writ  is  to 
be  considered   as  a  part   of  the   record,    for 


(a)  2  Call,  29a 

<l>)  3Call.22& 

(c)   Rev.  Oode,  vol.  1.  c.  67,  s.  29. 

(d>  lb.  C.  67,  8.  69,  p.  92. 


p.  88. 


(e)  6  Bac.  Abr.  Gwll.  ed.  486, 487,  438;  Tit.  "Pleas  & 
Pleadings,"  Let  (I)  Dlv.  12  Sub-dlv.  2,  8;  Tuck. 
Black.  299:  Bull.  N.  P.  268;  6  Comyn's  Disrest,  by  Rose, 
466,  468;  Tit.  "Pleader."  p.  1,  p.  2.  ib.  2;  V.  4. 

(f)  See  Branch  v.  tbe  Commonwealtb,  2  Call,  510. 

(g)  Per  Lyons,  J.,  2  Walk.  212.  Stevens  v.  Wbite. 
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the  purposes  of  amendment.  From  my 
not:e  of  that  case  there  was  no  difiFerence  of 
opinion  upon  that  point ;  the  declaration 
may  then  be  amended  by  the  writ,  and  that 
omission  cured. 

In  addition  to  the  errors  above  men- 
tioned, it  was  said  that  in  the  case  of 
Craghill  and  others  the  declaration  was 
erroneous,  in  that  it  charg^ed  the  defend- 
ants, who  were  only  securities,  with  a 
breach  of  a  condition  of  their  bond,  for 
that  Ivittle,  (the  principal,  in  the  bond,) 
had  not  accounted  for,  and  paid  the  taxes. 
How  this  might  have  been  upon  a  special 
demurrer,  where  the  want  of  a  due  observ- 
ance of  grammatical  or  technical  precision 
might  have  been  assigned  as  error,  I  need 
not  say.  But,  at  present,  I  conceive  the  ob- 
jection unimportant. 

There  is,  however,  one  error,  common  to 
both  these  cases,  which  I  consider  as  im- 
portant. From  the  most  attentive  examina- 
tion of  the  act  of  Assembly,  (a)  I  am  fully 
satisfied  that  a  writ  of  inquiry  ought  not  to 
be  executed  in  the  General  Court,  or  District 
Courts,  at  the  term  next  succeeding  the 
rule  day  on  which  the  office  judgment  is 
confirmed.  Because  the  defendant  has  the 
whole  of  the  next  succeeding  term  to  set 
aside  that  office  judgment,  and  plead  to 
issue,  if  he  chooses  so  to  do.  Upon  this 
ground,  I  think  the  judgment  erroneous, 
and,  therefore,  that  it  must  be  reversed, 
the  finding  of  the  Jury  upon'  the  writ  of 
inquiry  set  aside,  and  the  cause  remanded 
to  the  General  Court  to  be  there  proceeded 
in,  as  if  the  writ  of  inquiry  had  never  been 
executed,  and.  the  cause  had  still  remained 
on  the  docket  in  that  Court. 

JUDGE  ROANE.  The  case  of  Branch 
V.  The  Commonwealth,  (MS.  October, 
1805,)  which  was  much  argued  upon 
458  *the  very  point,  seems  conclusive 
that  the  breach  in  this  case  is  well 
assigned.  But  the  General  Court,  I  think, 
erred  in  executing  the  writ  of  inquiry  at 
the  term  in  which  it  was  done:  the  party 
should  have  had  the  whole  term  to  set  aside 
that  judgment  and  plead  to  issue.  This 
seems  so  plain  upon  the  several  acts  relat- 
ing to  the  subject,  that  I  shall  content  my- 
self with  referring  to  the  exposition 
thereof  made  by  the  appellants'  counsel. 

As  to  a  variance,  in  the  case  of  secu- 
rities, in  relation  to  the  date  of  the  bond,  I 
can  see  none.  In  the  case  of  the  securities, 
the  recovery  is  upon  a  bond  executed  in 
November,  1801,  for  the  taxes  of  1801;  and 
in  that  of  the  administrators,  it  is  upon  a 
bond  of  November,  1802,  for  the  taxes  of 
that  year.  This  variance  cannot  be  made 
out,  unless  you  take  for  granted,  that  the 
bond  referred  to  in  the  case  of  the  admin- 
istrators, is  the  bond  upon  which  the  other 
judgment  was  also  rendered:  but  I  will 
rather  take  it  that  there  were  two  bonds  for 
the  two  years,  and  that  one  of  these  judg- 
ments is  founded  on  one,  and  the  other  on 
the  other.  There  is  nothing  in  the  record 
which  forbids  this  presumption,  and  the 
objection  would  not  perhaps  have  occurred, 
had  not  the  two  cases  been  brought  on  and 
submitted  together. 
On  the  ground  of  prematurely  executing 

(a)  Ed.  1794.  c.  66,  sect.  28.  and  42.  Rev.  Code,  1  vol. 
p.  78,  and  80. 


the  writ  of  inquiry,    I  am  of  opinion    that 
the  judgment  be  reversed. 

JUDGE  FLEMING  said,  it  was  the  unani- 
mous opinion  of  the  Court  (absent  JUDGE 
LYONS)  that  the  judgments  in  both 
cases  should  be  reversed,  on  the  ground  of 
prematurely  executing  the  writs  of  in- 
quiry.   

459      *Win8low  and  Others   v.    The    Com- 
monwealth.   (In  two  casea.) 
Tuesday.  Bfay  10. 1806. 

Bonds-Suit  assiiMtPlve  OMiffora  Omltttos  a  Slxtli- 
Presamptlon  after  Verdict.*— In  a  suit  on  a  bond 
aeainst  five  obligors,  a  slxtli  beinff  omitted:  it 
appear!  n^r  from  the  declaration  that  they  were 
securities  for  him:  but  it  notbeinsr  alleged  that 
he  had  sealed  the  bond:  and  no  plea  in  abatement 
havinsr  been  filed:  the  Ck>urt.  after  verdict  for  the 
plaintiff,  will  presume  that  the  obllffor  not  named 
was  dead,  (though  not  so  stated  In  the  declara- 
tion.) and  will  sustain  the  judgment. 

Sbertffs  Bonds— Delit  on— Dedaratlon  — Cared  bj 
Verdict— In  debt  on  a  sheriff's  bond,  the  declara- 
tion charflring  that  he  failed  to  pay  the  taxes  on 
demand,  instead  of.  at  the  time  appointed  by  lav. 
was  held  sufficient  after  verdict 

Bonds— Coiiaterml  Conditions— Asslffnneat  off  Breach- 
es.t— In  an  action  on  a  bond  with  collateral  condi- 
tion. If  the  breach  be  assigned  In  as  general  terns 
as  those  of  the  condition,  it  is  sufficient 

Same— Same— Damages.:— In  such  actions,  the  plain- 
tiff may  recover  more  damages  than  he  has  laid 
In  the  declaration. 

Same-Failure  to  Comply  with  SUtnte— EffectS-In 
the  obligatory  part  of  the  sheriff's  bond,  the 
obligors  acknowledged  themselves  to  be  held  and 
firmly  bound  to  the  Commonwealth  of  Virslnla.  in 
a  certain  sum,  for  the  payment  of  which,  to  the 
treasurer  of  the  said  (Commonwealth,  they  bound 
themselves,  &c.  the  condition  was,  that  if  the  said 
sheriff  should  well  and  truly  collect  and  account 
for  certain  taxes,  Stc.  and  pay  the  same  to  the 
treasurer  of  this  (Tommonwealth,  for  the  use  of 
the  said  Commonwealth,  then.  Sec  this  was  held 
to  be  a  good  bond,  and  a  judgment  in  an  action  of 
debt  thereon  was  sustained. 

These  were  two  several  actions  of  debt 
brought  in  the  General  Court,  in  which 
judgments  wete  rendered  in  favour  of  the 
Commonwealth. 

The  records,  in  both  cases,  as  brought  up 
by  writs  of  certiorari,  commenced  with  a  dec- 
laration in  debt  against  Benjamin  Winslow, 
Winslow  Parker,  Joseph  Wood,  jun.  Elijah 
Morton,  and  George  Morton ;  which  stated 
that  the  defendants  on  the  28th  of  April, 
1785,  by  their  writing  obligatory,  sealed, 
&c.  acknowledged  themselves  to  be  held 
and  firmly  bound  to  **the  Commonwealth  of 
Virginia,"  in  the  sum  of  ten  thousand 
pounds;  for  the  payment  of  which  to  '^the 
treasurer  of  the  said  Commonwealth  for 
the  time  being,"  they  bound  themselves, 
&c.  to  which  writing  obligatory  there  was 
a  condition  to  the  following  effect  annexed. 


♦The  principal  case  is  cited  in  Laughlln  v.  Flood. 
8  Munf.  267.  2S0. 
tBonds  —  Collateral    Conditions  —  Asaiffnment     of 

Breaches.— On  this  question,  the  principal  case  is 
cited  in  foot-note  to  Craghill  v.  Pa^re,  2  Hen.  &  M.  446; 
Allison  V.  Bank,  6  Rand.  216. 

See  monographic  note  on  "Bonds*'  appended  to 
Ward  V.  Churn,  18  Gratt  801. 

tSame— 3ame— Damaffes.— In  an  action  on  a  bond 
with  a  collateral  condition  the  plaintiff  masr 
recover  more  damages  than  he  had  laid  In  the 
declaration.  For  this  proposition,  the  principal 
case  Is  cited  in  foot-note  to  Hook  v.  Tumbnll,  6  Call 
^i  foot-note  to  Johnston  v.  Meriwether,  8  Call  S83: 
foot-note  to  Payne  v.  EUzey,  2  VVash.  148. 

SStatutory  Bonds— Failure  to  Bxecnte  In  Parsaaoce  of 
Statute -Bfffect.— On  this  question  the  principal  case 
Is  cited  In  foot-note  to  Johnston  v.  Meriwether,  3  Call 
523:  foot-note  to  Stuart  v.  Lee.  8  Call  421:  Branch  v. 
Com.,  2  Call  BIO:  Bibb  v.  Cauthorne,  1  Wash.  »1. 
See  monographic  note  on  "Statutory  Bonds"  ap- 
pended to  Goolsby  V,  Strother.  81  Qratt  107. 
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viz.  that  if  a  certain  Rowland  Thomas 
therein  mentioned,  late  sheriff  of  the  said 
County  of  Orange,  shall  well  and  truly  col- 
lect, pay  and  account  for  all  the  taxes  and 
•duties  in  the  County  of  Orange  for  the  year 
1784,  according  to  law,  and  pay  the  same 
to  the  Treasurer  of  this  Commonwealth  for 
the  time  being,  and  his  successors,  for  the 
use  of  the  said  Commonwealth,  then 
the  obligation  to  be  void,  &c.  The  breach 
is    assigned  .  by   stating      that      the 

460  ^defendants  had  not  performed  the 
condition  of  the  said  writing  obliga- 
tory, but  had  broken  the  same  in  this;  that 
the  said  Rowland  Thomas,  late  sheriff  of 
the  said  County  of  Orange,  had  not  well 
and  truly  collected,  paid  and  accounted  for 
all  the  taxes  and  duties  due  in  the  said 
County  of  Orange  for  the  year  1784,  nor 
had  he  paid  the  same  to  the  treasurer  on 
demand,  but  had  altogether  failed  to  do  so 
whereby,  &c.  The  damages  in  each  suit 
were  laid  at  six  hundred  pounds. 

April,  1800,  common  order  against  the 
defendants,  Winslow,  Parker,  and  Wood, 
and  pluries  capias  against  the  other  de- 
fendants. May,  common  order  confirmed, 
and  writ  of  inquiry  awarded.  July, 
abated  as  to  the  defendants  Klijah  and 
George  Morton,  by  the  sheriff's  return 
that  they  were  not  inhabitants  of  this 
state. 

At  a  General  Court  held  in  November, 
1800,  Juries  were  sworn  to  inquire  of  dam- 
ages, and  they  assessed  against  the  defend- 
ants, Winslow,  Parker,  and  Wood,  damages 
in  one  case,  to  the  amount  of  one  thousand 
nine  hundred  pounds,  fifteen  shillings  and 
eight  pence  half  penny ;  and  in  the  other 
of  nine  hundred  and  thirty-nine  pounds, 
seventeen  shillings  and  five  pence;  for 
which  judgments  were  severally  entered, 
together  with  the  costs.  Executions  issued 
thereupon,  against  Winslow  and  Parker,  in 
which  were  recited  the  judgments  against 
them  and  Wood,  who  was  then  dead. 

To  these  judgments  the  defendants  ob- 
tained writs  of  supersedeas  from  a  Judge 
of  the  Supreme  Court  of  Appeals. 

Randolph,  for  the  plaintiffs  in  error,  as- 
signed the  following  reasons  for  reversing 
the  judgments. 

1.  That  the  bond,  instead  of  being  given 
to  the  treasurer,  as  expressly  required  by 
the  act  of  1781,  under  which  it  was  taken, 
(a)  had  been  given  to  the  Commonwealth. 
The  bond  not  being  in  the  record,  as  it 
ought  to  be  in  all  actions  of  debt,  refer- 
ence must  be  had  to  the  declaration,    where 

the  error  sufficiently  appears. 

461  *If  it  be  said   that,  although    a  mo- 
tion   could   not  be    sustained   on    the 

bond,  yet  it  would  be  good  in  an  action  at 
common  law,  on  the  authority  of  the  case 
of  Johnstons  v.  Meriwether  ;(b)  it  may  be 
answered  that  no  decision  has  gone  so  far 
as  to  say,  that  where  a  bond  ought  to  be 
given  to  an  individual,  it  can  be  given  to 
an  ideal  character,  such  as  the  Common- 
wealth, and  an  action  be  sustained  upon  it. 

2.  That  the  Court  of  Orange  County 
had  no  right  to  take  a  bond  from  the  ob- 
ligors as  sureties  of  Rowland  Thomas,  late 
sheriff;  he   being  then    out  of  office,  as  ad- 


(a)  See  L.  V.  ed.  1785.  c  40,  sect  4,  p.  158. 

(b)  S  Call.  588. 


mitted  by  the  declaration ;  and  there  being 
no  law  at  that  time,  which  authorised  the 
appointment  of  a  collector ;  or  at  any  other 
time,  except  where  the  sheriff  had  failed  to 
give  bond  and  security  for  the  due  collec- 
tion of  the  taxes;  which  was  not  shewn  to 
have  been  the  case  here.  The  question 
then  is,  whether  the  sureties  of  a  sheriff 
are  bound  by  a  bond  not  authorised  by  law. 

3.  That  the  breach  assigned  was  too 
general.  There  was  a  variety  of  taxes, 
due  for  the  year  1784,  some  of  which  were 
comprehended  in  the  assignment  of 
breaches,  others  not.  Breaches  must  be  so 
specially  assigned  as  to  enable  the  party  to 
defend  himself. 

4.  It  is  not  stated  in  the  record  that  the 
sheriff  was  bound  at  all,  although  the 
power  of  taking  a  bond  for  the  collection 
of  the  revenue,  can  be  exercised  by  the 
County  Court  in  no  other  manner,  than  in 
conjunction  with  the  sheriff  himself.  Is  a 
bond  good  which  is  given  by  the  sureties, 
unless  the  sheriff  himself  be  bound? 

5.  The  bond  requires  the  taxes  to  be  ac- 
counted for  according  to  law;  the  breach 
assigned,  as  affording  a  cause  of  action,  is, 
that  Rowland  Thomas  did  not  pay  them  on 
demand;  whereas  there  is  a  specified  time 
for  paying  the  taxes,  and  the  demand 
might  have  been  prior  to  that  time. 

The  Attorney  General  for  the  Common- 
wealth. The  objections  of  Mr.  Ran- 
dolph are  merely  technical.  If  it 
462  *could  be  demonstrated  that  this 
bond  was  not  taken  in  conformity 
with  the  statute,  still  it  would  be  a  good 
bond  at  common  law.  It  is  the  same  case 
in  principle  with  Johnstons  v.  Meri- 
wether, (c)  Washington  v.  Smith,  (d)  and 
Beale  v.  Downman.  (e) 

But  the  provisions  of  the  law  are  sub- 
stantially complied  with;  for,  although, 
the  bond  is  given  to  the  Commonwealth, 
yet  it  is  conditioned  for  the  payment  of  the 
reveuue  to  the  Treasurer. 

As  to  the  second  objection,  it  has  arisen 
from  the  misapprehension  of  a  word,  which 
was,  perhaps,  inaccurately  used.  The  term 
late  sheriff  was  inserted  in  the  declaration 
merely  as  descriptive  of  the  person ;  and 
has  reference  to  the  time  when  the  declara- 
tion was  filed.  It  is  an  usual  expression. 
Thus  we  say  late  merchants  and  partners. 
Numerous  instances  may  be  adduced,  in 
which  the  form  of  pleading  is,  as  here 
stated. 

The  third  exception,  that  the  breaches 
are  too  generally  assigned,  has  already 
been  settled  by  decisions  of  this  Court  in  the 
cases  of  Branch  and  others  v.  The  Common- 
wealth, (f)  and  Branch  v.  Randolph,  Gov. 
&c.  (g)  To  these  may  be  added  the  follow- 
ing British  authorities:  Hancock  v.  Field 
and  others,  executors  of  Crouch,  (h)  Salman 
V.  Bradshaw,  (i)  Procter  v.  Burnet,  (k) 
Hughes  V.    Richman,(l)  Ld.    Arlington  v. 

(c)  3  Call.  623. 

(d)  3  Call,  18. 

(e)  1  Call.  249. 

(f )  2  Call,  510. 

(fir)  Oct.  nth,  1805,  MS. 

(h)  Cro.  Jac.  170,  171. 

(1)  lb.  804. 

(k)  8  Mod.  eo.    ' 

(1)  Cowp.  125. 
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Merricke(a)  and  Cryps  v.  Baji]ton;(b)  in 
most  of  which  cases  it  was  held  that  a 
general  assignment  of  breaches  was  suffi- 
cient. 

In  answer  to  the  fourth  objection,  it  may 
be  proper  to  remark,  that  prior  to  the  de- 
cision of  this  Court  in  the  case  of  L/eftwich 
and  others  V.  Berkeley,  &c.(c)  I  had  not 
adverted  to  the  propriety  of  shewing  that 
the  sheriff  was  dead,  or  that  a  judgment 
had  been  obtained  against  him.  I  had  sup- 
posed, that  as  it  was  usual  to  get  a  judg- 
ment against  the  sheriff  on  motion,  in  the 
first  instance,  it  differed  the  case  of  a 
sheriff  from  that  of  any  other  person.  But, 
if  we  look  into  the  case  of  Leftwich  and 
others  v.  Berkeley,  &c.  we  shall  find  that 
it  is  expressly  charged   in  the  decla- 

463  ration,    *that    the  sheriff  sealed   the 
bond;  and   that   the  Court   grounded 

their  opinion  on  that  circumstance.  I 
then  adduced  authorities  to  shew,  that  the 
party  could  not  otherwise  avail  himself  of 
the  objection,  but  by  plea  in  abatement,  (d) 
As  this  is  a  mere  technical  rule,  contrary 
to  the  justice  of  the  case,  the  Court  will 
not  carry  it  further  than  it  has  been  by 
former  decisions. 

According  to  the  authority  last  cited, 
the  Court  will  presume  the  obligor  to  be 
dead,  whose  name  is  omitted  in  the  declara- 
tion, in  order  to  support  the  judgment:  and 
this  is  a  complete  answer  to  the  objection, 
that  the  bond  appears  to  have  been  given 
by  the  sureties  without  the  principal  hav- 
ing executed  it. 

The  fifth  exception  is,  that  it  is  charged 
in  the  declaration,  that  the  taxes  were  not 
paid  on  demand.  This  is  the  mode  of  declar- 
ing on  all  bonds.  Few  bonds  are  payable 
on  demand,  yet  it  is  always  stated  in  the  dec- 
laration that  they  were  to  be  paid  by  the 
defendant,  when  thereto  required;  yet  the 
plaintiff  is  never  required  to  prove  a  de- 
mand. The  Court  will  presume  after  ver- 
dict, that  enough  appeared  to  the  Jury  to 
warrant  it.  As  to  the  objection  that  there 
might  have  been  a  demand  before  the  taxes 
were  due,  it  cannot  be  presumed  that  the 
Court  instructed  the  Jury  improperly. 

Thursday,  May  19.  The  Judges  delivered 
their  opinions. 

JUDGE  TUCKER.  The  errors  insisted 
on  are: 

1.  That  the  bond  for  the  collection  of  the 
taxes  is  given  to  the  Commonwealth,  instead 
of  the  treasurer,  as  the  act  directs,  (e)  and, 
therefore  void,  under  the  decision  in  Stuart 
V.  Lee,  Governor,  &c.  3  Call,  421.  But  al- 
though the  bond  begins  with  an  acknowl- 
edgment that  the  defendants  are  held  and 
firmly  bound  to  the  Commonwealth,  it  pro- 
ceeds to  say  that  the  penalty  is  to  be  paid 
to  the  Treasurer  for  the  use  of  the  Common- 
wealth, which  brings  it  within  the  inten- 
tion  of  the  law.     And  though  it  was 

464  said  that  the  Commonwealth  *(  being 
an   ideal   person)  could  not  maintain 

an  action  upon  it,  the  case  of  Bibb  v.  Cau- 
thorne,(f)  furnishes  a  precedent  to  the 
contrary.     And  that  of  Winston  v.  The  Com- 


(a)  2  Saunders  by  Wms.  411.  note  4. 

(b)  8  Bulstr.  81. 

(c)  1  Henin^r  and  Munford.  61. 

(d)  See  5  Bac.  Abr.  Gwll.  ed.  164, 166. 

(e)  November,  1781,  c.  40,  sect  4.  ed.  1786. 
rf)  1  Wash.  91. 


monwealth,(g)  is  a  still  strong  case;  for, 
there,  the  bond,  which  was  for  the  forth- 
coming of  property  taken  in  execution  at 
the  suit  of  the  Commonwealth,  appears  to 
have  been  taken  to  the  sheriff.  Yet  the 
Commonwealth  obtained  a  judgment  on 
motion  in  the  General  Court,  and  this  Court 
affirmed  the  judgment. 

2.  That  the  Court  had  no  right  to  take 
such  a  bond  from  a  late  sheriff.  In  the  first 
place,  it  does  not  appear,  from  this  record, 
but  that  the  party  might  have  been  sheriff, 
at  the  time  of  giving  this  bond ;  for  the 
declaration  only  mentions  Winslow  a& 
late  sheriff  of  Orange,  deceased.  Of  course, 
the  word  late  may  refer  to  the  time  of 
bringing  the  suit,  or  filing  the  declaration. 
2d.  The  bond  is  not  set  out  in  haec  verba; 
and,, in  this  case,  is  not  necessarily  a  part 
of  the  record :  being  a  bond  with  a  collateral 
condition,  and  not  for  the  payment  of 
money  only,  in  which  case,  it  is,  from  nec- 
essity, in  most  cases  a  padi  of  the  record. 
3d.  The  collection  of  the  taxes  due  for 
the  year  1784,  having  been  pAitpoaed  by 
two  acts,(h)  a  subsequent  act  passed  in 
November,  (i)  for  the  purpose  of  enabling 
the  sheriffs  for  that  year  to  make  the  collec- 
tion of  those  taxes,  although  their  times 
should  have  expired,  and  declares  that, 
where  any  sheriff  had  given  bond,  as  by 
law  directed,  or  should  thereafter  give  such 
bond,  he  shall  continue  to  collect  the  public 
taxes,  for  which  he  may  be  accountable,  in 
the  same  manner  as  if  his  time  had  not 
expired ;  and  be  subject  to  the  same  penal- 
ties. Under  these  circumstances,  such  a 
bond  as  this  is  supposed  to  have  been, 
seems  to  have  been  authorized  by  law. 

3.  The  breach  is  alleged  to  be  assigned 
too  generally.  It  is  in  the  words  of  the 
condition.  So  it  was  in  the  case  of  John- 
ston V.  Meriwether,  3  Call,  523,  and  Branch 
V.  The  Commonwealth,  2  Call,  510,  and 
Branch  v.  Randolph,  October  term,  1805; 
and  so  was  the  case  of  Little's  Administra- 
tors V.  The  Commonwealth,  decided  yester- 
day. 

465  *4.  That  it  was  not  stated  in  the 
declaration  that  the  sheriff  was  bound 
in  the  same  bond.  This  was  not  necessary, 
it  appearing  from  the  declaration  that  he 
is  dead.  The  Court  will  presume  that  his 
name  is  in  the  bond,  which  is  not  spread 
upon  the  record,  and  which  the  defend- 
ants have  not  denied  to  be  their  act  and 
deed.  And  this  circumstance,  viz.  that  it 
appears  that  the  sheriff  was  dead  before 
this  suit  was  brought,  seems  to  me  to  dis- 
tinguish this  case  from  Leftwich  v.  Berke- 
ley, 1  Hen.  &  Munf.  61.  There  it  ap- 
peared, there  was  another  obligor  not 
named  a  defendant,  and  not  appearing  to 
be  dead;  and,  therefore,  the  judgment 
was  reversed,  because  all  the  obligors  who 
are  alive  must  be  sued  jointly,  or  ^ch 
of  them  severally.  But,  as  all  the  sur- 
viving obligors  are  brought  before  the 
Court  at  once,  I  see  no  reason  to  con- 
sider it  as  an  objection  that  they  have 
not  been  severally  sued.  They  might  have 
pleaded  severally,  if  they   had  a  several  de- 


(e)  2  Call,  200. 

(h)  Cb.  7,  and  16.  passed  in  May  of  that  year. 

(1)  Cb.  91. 
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fence.  Having  made  none  it  is  to  be  pre- 
sumed they  had  none  to  make. 

5.  The  breach  is  laid  that  the  taxes  were 
not  paid  on  demand.  This  might,  for 
aught  I  know,  have  been  shewn  as  a  cause 
for  a  special  demurrer.  But  the  objection 
seems  to  me  to  be  too  late  when  the  party 
has  wilfully  stood  out  against  the  course  of 
the  Court,  and,  for  the  first  time,  comes 
into  this  Court  to  point  out  matters  of  error 
in  point  of  form. 

In  perusing  the  record,  an  objection  oc- 
curred to  me  which  was  not  noticed  at  the 
bar.^  The  damages  laid  in  the  declaration 
are  only  6001.  The  damages  assessed  in 
one  of  these  suits  are  upwards  of  9001^  and 
in  the  other  1,9001.  And  I  was,  at  firsV  in- 
clined to  think,  that  the  same  reason  which 
restrains  a  plaintiff  from  recovering  more 
damages  than  he  demands  in  his  declara- 
tion, in  an  action  sounding  merely  in  dam- 
ages, would  apply  to  these  cases.  But  I 
find  that  this  point  occurred  in  Johnstons 
V.  Meriwether,  3  Call,  524,  and  again  in 
Payne  v.  EUzey,  2  Wash.  143,  and,  in  both 
cases,  was  disregarded.  My  doubts  are 
consequently  changed  into  submission. 
Yet,  I  cannot  help  saying  that  such  a  prac- 
tice has,  in  my  opinion,  a  tendency 
466  *to  mislead  a  defendant,  who  may 
think  it  not  worth  while  to  defend 
a  suit,  where  the  damages  are  laid  at 
101.  only,  but  would,  probably,  be  roused  on 
receiving  notice,  that  he  might  be  subject 
to  the. payment  of  2,0001. 

Upon  the  whole  I  think  the  judgments 
ought  to  be  affirmed. 

JUDGK  ROANEJ.  The  case  of  Bibb  v. 
Cauthome,(a)  and  Branch  v.  Randolph, 
Governor,  &c.(b)  overrule  the  objection  to 
this  bond  as  standing  in  the  name  of  the 
Commonwealth,  instead  of  being  payable 
to  the  Treasurer;  if,  indeed  it  be  not  sub- 
stantially so  payable,  as  appears  by  the 
solvendum.  In  the  former  case  the  bond 
was  precisely  like  the  present  as  to  the 
point  in  qucfsticn:  in  the  latter  the 
bond  was  payable  to  the  Grovernor  in- 
stead of  the  Treasurer.  That  bond  was 
dated  in  May,  1784,  and  was  held  good,  not- 
withstanding that  the  act  of  1781,  (c)  speaks 
of  the  bond  as  being  payable  to  the  Treas- 
urer; and  that  the  act  of  1792,  (d)  first  ex- 
pressly made  the  sheriffs'  bonds  payable  to 
the  Governor.  These  decisions  proceeded 
upon  the  ground  that  the  acts  of  1748,  and 
1755,  making  the  sheriffs'  bonds  payable 
to  the  King,  as  also  the  ordinance  of  con- 
vention of  1776,  (e)  were  still  in  force,  and 
governed  the  construction  of  the  question. 

As  to  the  criticism  upon  the  expression 
''late  sheriff,"  I  will  either  take  it  to  be 
an  averment  by  the  plaintiff  in  the  declara- 
tion, as  was  argued  by  the  Attorney 
General,  and  not  as  contained  in  the  condi- 
tion of  the  bond ;  or,  if  it  even  be  in  the 
condition,  that  he  was  appointed  a  collector 
of  the  taxes  after  his  sheriffalty  had  ex- 
pired, and  that  that  expression  was  only 
used  as  a  descriptio  person ae,  not  varying, 
however,    his   quality    as  collector.      It  is 


(a)  ]  Wash.  91. 

(b)  Oct  1805.  MS. 

(c)  Ch.  40,  p.  168.  sect  4,  of  Clian.  Rev. 

(d)  Rev.  Code.  y.  1.  c  80.  sect  8,  p.  121. 
(e>  Ch.  K,  sect  7,  p.  87,  of  Chan.  Rev. 
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clear  that  at  that  time  collectors  of  the 
taxes  were  in  several  instances  recognized 
by  our  laws. 

These  are  the  objections  which  occur  in 
this  case.  The  objection  on  account  of  the 
generality  of  the  breach  was  overruled  yes- 
terday in  the  case  of  I/ittle's  Admiuistra- 
tors,  &c.  V.  The  Commonwealth. 

I  am  of  opinion  that  both  judgments  be 
affirmed. 

467  *JUDGE  FLEMING.  The  grounds, 
of  the  opinion  of  the  Court,  in  favour 
of  affirming  the  judgments,  having  been  so 
fully  stated  by  the  Judges  who  preceded 
me,  it  seems  unnecessary  for  me  to  say 
more  than  that  I  am  of  the  same  opinion. 

By  the  whole  Court  (absent  JUDGED 
I/YONS)  the  judgments  of  the  General  Court 
affirmed.  

Sally  Cogbill,  Mother  of  Sally  Nelson  Cog- 
bill,  V.  Hill  Cogbill,  Thomas  Cogbill,  and 
Others. 

Thursday.  May  12, 1806. 

Wllls-Codidl^-Persoiuil  Bstatfr-CoM  at  Bar.— A  tes- 
tator executed  his  will  in  due  form  of  law.  One 
of  tlie  legatees  haying  afterwards  died,  in  the 
life-time  of  the  testator,  he  rave  verbal  instruc- 
tions for  a  new  will,  which  were  committed  to 
writing  by  his  friend,  in  order  to  take  the  advice 
of  counsel,  as  to  the  legality  of  the  limitations 
therein  contained.  The  testator  afterwards  drew 
up  a  memorandum  (nearly  afirreeinr  with  those 
instructions)  all  written  with  his  own  hands,  but 
in  which  his  name  no  where  appears,  and  flrave  it 
to  the  same  friend,  together  with  the   original 

•  will,  for  the  purpose  of  drawing  a  new  will  from 
the  two.  Thedrauffhtof  a  new  will  was  accord- 
ingly prepared,  comprising  the  subject  matter  of 
the  original  will,  and  the  memorandum:  and 
beiuff  presented  to  the  testator,  was  approved  by 
him:  but  the  siminff  of  it  was  postponed,  until  he 
could  also  execute  a  release  of  a  mortgage  which 
he  held  on  part  of  the  estate  of  his  deceased 
brother.  The  release  was  prepared,  and  approved 
by  the  testaton  but  beinsr  interlined,  was  re- 
turned to  the  person  who  wrote  it,  to  be  tran- 
scribed. Before  a  fair  copy  was  made  and 
delivered  to  the  testator,  he  was  in  a  state  of 
delirium,  and  so  continued  till  he  died,  without 
having  executed  the  release,  or  the  draught  of 
the  new  will.  The  memorandum  (written  with 
his  own  hand,  without  his  name  appearinsr  in  any 
part)  was  established  as  a  srood  codicil  to  pass  per- 
sonal estate,  althouffh  it  remained  in  the  hands  of 
the  writer  of  the  draught,  from  the  time  when  it 
was  first  delivered  to  him,  until  after  the  death 
of  the  testator. 

5aino— Revocatlont— BraMtrM— Case  at  Bar.— In  this 
case,  the  testator  havinsr  drawn  his  pen  through 
certain  words  in  the  memorandum,  (leaving  them 
still  legible,)  and  the  writer  of  the  draught  hav- 
ing inserted  therein,  in  the  presence  of  the  testa- 
tor, and  with  his  assent,  certain  other  words, 
(mere  expletives.)  which  were  erased  by  him 
after  the  testator's  death,  these  erasures  and  in- 
terlineations were  held  not  to  vitiate  the  instru- 
ment 

Records— Amendments.^— If  an  entry  be  made  in  the 
minute-book  of  the  clerk  of  a  District  Ck>urt  and 
part  of  it  be  omitted  in  the  order-book  sicmed  by 
the  Judffe.  the  order-book  cannot  be  amended 
from  the  minutes  after  the  term  at  which  the 
proceedinfiTs  were  had. 

Appellate  Practice— WltnesMSf— Competency— Release 
of  interest— Case  at  Bar.— A  party  appellee  cannot  be 
received  as  a  witness  for  his  co-appellees,  either 


♦Wills.— The  principal  case  is  cited  in  Selden  v. 
Coalter,  2  Va.  Cas.  at  pares  N'6. 579,  &e2. 506, 598,  607,  608. 

tSame— Revocation- The  principal  case  is  cited  in 
foot-note  to  Glasscock  v.  Smither,  1  Call  479:  Bates 
V.  Holman.  8  Hen.  &  M.  528,  5S0.  See  monofirraphic 
f»o^«  on  "Wills." 

^Record— Amendments.— The  principal  case  is  cited 
in  foot-note  to  Price  v.  Com..  88  Gratt  820:  foot-note  to 
Gordon  v.  Frazier,  2  Wash.  ISO:  Humphreys  v. 
West.  8  Rand.  620;  Com.  v.  Winstons,  5  Rand.  567, 
566,  567.  See  monographic  note  on  "Amendments**^ 
appended  to  Snead  v.  Coleman,  7  Gratt.  800. 

I  witnesses.— See  monofirraphic  note  on  "Witnesses'* 
appended  to  Claiborne  v.  Parrish,  2  Wash.  I46b 
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upon  his  releasinr  to  them  his  Interest  in  the  sub- 
ject In  controversy,  or  upon  his  or  their  deposit- 
iug  with  the  clerk  a  sum  of  money  sufficient  to 
cover  the  costs. 
Sftme— Parties— Costs.— In  a  contest  about  a  will,  a 
person  who  was  not  a  party  in  the  County  Ck>urt 
may.  by  becoming  interested  after  an  appeal  to 
the  District  Court,  be  admitted  a  party  there,  and 
carry  up  the  cause  to  the  Court  of  Appeals;  but, 
on  reversing  the  judgment  of  the  District  Court, 
and  afflrmiuflT  that  of  the  County  Court  such 
party  can  only  recover  the  costs  in  the  District 
Court. 

The  will  of  John  Cog^biU,   deceased,  duly 
executed  to  pass  real  estate,    was   admitted 
to  record  by  the  County   Court  of  Chester- 
field, on    the   Bth   of  February,  1808. 

468  A.t  *the  same  time,  a  separate  writ- 
ing, in  which  the  name  of  John  Cog- 
bill  no  where  appeared,  (but  which  was 
wholly  written  by  him,)  was  offered  for 
probate,  by  Sally  Nelson  Cogbill,  the  prin- 
cipal legatee  therein,  as  a  codicil  to  the 
said  wiU,  and  as  suflScient  to.  pass  the  per- 
sonal estate.  Probate  of  this  writing  was 
opposed  by  Hill  Cogbill,  Thomas  Cogbill, 
and  others,  the  heirs  at  law  of  the  testator ; 
but  the  Court  of  Chesterfield  admitted  it  to 
record  ^^as  a  codicil  to  the  last  will  and 
testament  of  John  Cogbill,  deceased." 
From  this  order  an  appeal  was  taken  to  the 
District  Court  of  Richmond,  where  the 
judgment  of  the  County  Court  was  reversed. 
Sally  Nelson  Cogbill,  who  stood  as  the  only 
party  appellee  in  the  District  Court,  being 
dead  at  the  time  of  the  decision,  an  appeal 
was  taken  in  the  name  of  Sally  Cogbill, 
mother  of  Sally  Nelson  Cogbill,  to  this 
Court. 

During  the  progress  of  the  trial  in  the 
District  Court,  Hill  Cogbill,  one  of  the  ap- 
pellants released  in  open  Court  all  interest 
which  he  might  have  under  the  will  of  John 
Cogbill  in  the  personal  property  mentioned 
in  the  writing  produced  in  Court  as  a  codi- 
cil to  the  will  of  the  said  John  Cogbill ;  and 
with  the  consent  of  the  other  appellants, 
the  appeal  was  dismissed  as  to  him.  He 
was  thereupon  sworn  and  examined  as  a 
witness  in  the  cause;  to  which  the  counsel 
for  the  appellee  objected. 

The  minutes  of  the  proceedings  contained 
the  dismission  of  the  appeal  as  to  Hill  Cog- 
bill; but  the  order-book,  signed  by  the  pre- 
siding Judge,  omitted  that  circumstance. 
Hill  Cogbill  consequently  appeared  as  a 
party  appellee  in  the  Court  of  Appeals. 

The  case,  abstracted  from  the  collateral 
points  which  arose  in  it,  was  this:  John 
Cogbill  being  seised  and  possessed  of  a 
very  considerable  real  and  personal  estate, 
and  having  neither  wife  nor  child,  made 
his  last  will  and  testament  in  these  words : 

*^In  the  Name  of  God,    Amen.     I,    John 

Cogbill,  of  the  parish  of  Dale  and  County  of 

Chesterfield,     being    of    sound    mind    and 

memory,  thanks  to  God  for  the  same, 

469  *and  being  desirous   of    settling    all 
my  worldly  affairs,  and  disposing    of 

the  estate  wherewith  it  hath  pleased  God  to 
bless  me,  do  make,  publish  and  ordain  this 
my  last  will  and  testament,  in  manner 
and  form  following;  that  is  to  say, 

' '  Imprimis,  I  give  my  soul  to  God,  who  be- 
stowed it  on  me,  and  desire  my  body  may 
be  decently  buried  by  my  executors  herein 
after  named. 

''Item,  I  give,  devise,  and  bequeath  to  my 
niece,  Salley  Hill,  daughter  of  my  brother 


Jessee  Cogbill,  deceased,  her  heirs  and  as- 
signs for  ever,  the  seven  negro  slaves  fol- 
lowing, to  wit,  Nancey,  Maria,  Beckey, 
Stephen,  Lucy,  Amey,  and  Patience,  with 
the  future  increase  of  the  females.  Also, 
two  horses,  one  light  grey,  and  one  dark 
grey,  called  Silvertail;  six  head  of  cattle; 
and  one  .bed  and  furniture. 

*  'Item,  I  give,  devise,  and  bequeath  unto 
my  nephew  Thomas  Nelson  Cogbill,  son  of 
my  brother  Jessee  Cogbill,  deceased,  to 
him,  his  heirs,  and  assigns  for  ever,  the 
plantation  and  lands  whereon  I  now  live 
in  said  County  of  Chesterfield,  containing 
five  hundred  and  ninety-two  acres,  more  or 
less;  also  the  following  slaves,  fourteen  io 
number,  to  wit,  Frank,  Tom,  Dick,  Bffey, 
John,  Sylla,  Priscy,  Kdeth,  Archer,  Ludy, 
Lizzy,  Ned,  young  Frank,  Kitt,  and  Sally, 
with  the  future  increase  of  the  females; 
also,  five  horses,  twenty-three  head  of  cat- 
tle, ten  sheep,  all  my  stock  of  hogs,  all  mj 
household  and  kitchen  furniture  and  plan- 
tation utensils,  (the  bed  given  to  Sally  Hill 
excepted,  together  with  all  my  outstanding 
debts,  and  all  and  every  the  remainder  of 
my  estate,  both  real  and  personal,  of  every 
kind  whatsoever.  But  it  is  my  will,  and  I 
desire  it  so  to  be,  that  my  nephew,  Thomas 
Nelson  Cogbill,  shall  pay  and  discharge  all 
just  debts  and  accounts  that  shall  remain 
due  from  my  estate  after  my  decease,  out 
of  the  legacies  and  estate  herein  be- 
queathed him. 

/'But,  in  case  my  niece  Salley  Hill,  and 
my  nephew  Thomas  Nelson  Cogbill, 
470  should  die  without  issue  of  their  *tK>dies 
lawfully  begotten,  then  and  in  that 
case,  I  give  the  plantation  and  lands, 
herein  bequeathed  to  my  nephew  Thomas 
Nelson  Cogbill,  to  my  nephew  Jessee  Cog- 
bill, son  of  my  brother  George  Cogbill,  de- 
ceased, to  him,  his  heirs  and  assigns  for 
ever.  And  all  the  remainder  of  my  estate, 
herein  given  to  Sally  Hill  and  Thomas 
Nelson  Cogbill,  in  case  of  the  said  Sally 
and  Thomas  Nelson  dying  without  lawful 
heirs,  I  give  to  be  equally  divided  between 
Jessee  Cogbill  and  John  Cogbill,  sons  ot 
my  brother  George  Cogbill,  deceased,  to 
them,  their  heirs  and  assigns  for  ever. 

**  Lastly.  I  do  nominate  and  appoint 
Charles  Graves,  Thomas  Nelson  Cogbill, 
and  Armistead  Hill,  executors  of  my  last 
will  and  testament,  hereby  revoking  all 
former  wills  by  me  made :  and  it  is  my  desire 
that  my  es'tate  may  not  be  appraised. 

''In  witness  whereof  I  have  hereunto  set 
my  hand,  affixed  my  seal,  this  9th  day  of 
November,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  ^ve. 

"John  Cogbill,     (1.  s.) 

* 'Signed,  sealed  and  delivered 
in  presence  of" 
[Here  follow  the    names  of  six  witnesses.] 

Thomas  Nelson  Cogbill,  the  nephew  and 
principal  devisee,  having  died  in  the  life- 
time of  John  Cogbill,  the  testator,  he  com- 
municated orally  to  his  friend  and  neighbour 
James  Ferguson,  (who  was  a  subscribing 
witness  to  the  will,  and  seems  to  have  been 
consulted  on  all  his  testamentary  affairs,) 
those  changes  in  the  disposition  of  his 
property  which  he  contemplated  in  conse- 
quence of  that  event.  Ferguson  *'told  him 
he  had  better  put  down   his   intentions  in 
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writing."  In  the  mean  time,  Ferguson 
took  the  following  memorandum,  in  order  to 
consult  Mr.  Grecfory,  (a  neighbouring  law- 
yer,) as  to  the  legality  of  the  proposed 
limitations:' 

*  'I  lend  to  Sally   Cogbill,    widow    of    my 
nephew  T.  N.  Cogbill,  deceased,    the  plan- 
tation   I  now  live  on,  containing  592 

471  *acreB   of    land,    and    the    following 
slaves,    15  in    number ,    with    the 

future  increase  of  the  females ;  tnree  horses, 
fourteen  head  of  cattle;  all  my  sheep  and 
hogs;  all  my  household  and  kitchen  furni- 
ture and  plantation  utensils,  except  one 
feather  bed,  as  long  as  she  lives  and  con- 
tinues the  widow  of  my  nephew,  T.  N. 
Cogbill.  And,  at  the  death  of  the  said 
Sally  Cogbill,  widow,  &c.  I  give  and  be- 
queath to  Sally  Nelson  Cogbill,  daughter 
of  the  said  Sally  Cogbill  and  Thomas  N. 
Cogbill,  the  whole  of  the  estate  so  lent  to 
her  mother,  consisting  of  the  5912  acres  of 
land ;  the  15  slaves  abov.e  named ;  household 
and  kitchen  furniture,  stock,  &c. 

*^I  give  and  bequeath  unto  my  niece  Sally 
Hill,  daughter  of  my  brother,  and  her  heirs 
for   ever,    seven   negroes  following,  to  wit 

;  two  horses— the   little  grey  I  bought 

of  James  Ferguson— a  dark  grey  named 
Silvertail ;  all  outstanding  debts  except  the 
»  amount  of  a  deed  of  trust  from  my  brother 
Jessee  Cogbill ;  the  remainder  of  my  stock 
of  cattle  not  before  bequeathed,  and  one 
feather  bed  and  furniture.  I  also  give  to 
my  said  niece  Sally  Hill,  in  case  she  has  a 
living  heir,  one  half  the  amount  of  the  said 
trust  deed  from  my  said  brother— and  the 
other  half  I  give  and  bequeath  to  my  grand 
niece  Sally  Nelson  Cogbill,  with  this  pro- 
viso, that  if  my  said  niece  Sally  Hill  shall 
die  without  leaving  issue  of  her  body  law- 
fully begotten,  then  and  in  that  case,  I  give 
and  bequeath  the  whole  and  full  amount  of 
said  trust  deed  to  my  said  grand  niece  Sally 
Nelson  .Cogbill  and  her  heirs  for  ever ;  and 
in  case  of  the  death  of  my  said  grand  niece 
without  lawful  issue,  then  the  mother  to 
have  the  whole,  &c. 

^'It  is  my  will^ind  intention,  that  Armi- 
stead  Hill  shall  pay  all  my  just  debts  out 
of  the  legacy  bequeathed  to  his  wife. 

' 'Charles  Graves,  Sally  Cogbill,  and 
Armistead  Hill,  executors  and  executrix  of 
this  my  will,  &c.  My  estate  not  to  be  ap- 
praised." 

Indorsed, 
* 'Consult  Mr.  Gregory  on  this  memoran- 
dum." 

472  *And    further    indorsed,    obviously 
with  different  ink,  but   at   what  time 

does  not  appear, 

''Prepare  a  release  from  John  Cogbill  to 
the  heirs  of  Jessee  Cogbill,  for  the  amount 
of  the  within  deed  of  trust ;  and  in  the  will 
to  be  written,  omit  the  whole  clause  re- 
specting said  T.  Deed.  Ask  Mr.  Gregory 
in  what  manner  the  said  release  ought  to 
be  made." 

In  1807,  and  after  the  writing  of  the  above 
memorandum,  John  Cogbill  delivered  to 
Ferguson  a  paper,  which  is  the  subject  of 
the  present  controversy,  together  with  the 
original  will  of  the  9th  of  November,  1805, 
and  desired  him  to  write  a  will  by  the  two. 
The  testator  lived  seven  or  eight  months 
afterwards.       Ferguson     "considered      the 


paper  as  a  memorandum  to  form  a  will  by ; 
as  intended  to  form  the  foundation  of  a 
new  will — not  as  a  codicil ;  the  testator  hav- 
ing before  requested  him  to  write  a  new  will 
for  him." 
The  paper  is  in  the  following  words: 
"I  lend  to  Salley  Cogbill,  widow  of 
Thomas  N.  Cogbill,  deceased,  the  planta- 
tion I  now  live  on,  containing  &Ye  hundred 
and  ninety- two  acres  of  land,  and  fourteen 
negroes  named  as  followeth,  Frank,  Tom, 
Dick,  Kffee,  John,  Sylla,  Presey,  Kdeth, 
Archer,  I/udy,  I/izzy,  Ned,  Young  Frank, 
and  Kitt ;  also  three  horses,  twelve  head  of 
cattle,  all  my  stock  of  sheep  and  hogs,  also 
all  my  household  and  kitchen  furniture, 
and  all  my  plantation  utensils — as  long  as 
she  remains  Thomas  N.  Cogbill's  widow.  I 
give  and  bequeath  unto  Salley  N.  Cocrbill, 
daughter  of  Thomas  N.  Cogbill,  deceased, 
and  Sally  Cogbill,  the  above  estate  lent 
her 

to  mother,  the  five  hundred  and  ninety-two 
acres  of  land,  and  fourteen  negroes  named 
Frank,  Tom,  Dick,  Effee,  John,  Scylla, 
Presey,  Edeth,  Archer,  Ludy,  Ivizzy,  Ned, 
young  Frank,  and  Kitt,  with  the  future  in- 
crease of  the  females;  also  three  horses, 
twelve  head  of  cattle,  ten  sheep,  all  my  stock 
of  hogs,  all  my  household  and  kitchen  furni- 
ture and  plantation  utensils,  [together 
with  all  my  outstanding  debts, 
473  *and  all  &  every  remainder  of  my  es- 
tate both  real  and  personal,  of  every 
kind  whatsoever,*]  unto  the  said  Salley 
Nelson  Cogbill,  her  heirs  and  assigns  for 
itkeaaWi  ithall  die)t 

ever.    But  in  case   Salley   Nelson    Cogbill 

without  issues  of  body  lawfully  begot- 
ten, then  and  in  that  case  I  give  and  be- 
queath the  whole  estate  given  to  [Thos.*] 
Sally  N.  Cogbill  to  be  equally  divided  be- 
tween Salley  Cogbill  her  mother,  and  my 
niece  Salley  Hill,  daughter  of  my  brother 
Jessee  Cogbill,  deceased,  to  them  and  their 
heirs  and  assigns  forever. 

"Lastly,  I  do  nominate  and  appoint  Capt. 
Charles  Graves,  Armistead  Hill,  and  , 

executors  to  this  my  last  will,"  &c. 

This  paper  was  proven  to  have  been 
wholly  in  the  handwriting  of  John  Cogbill. 

James  Ferguson  further  stated,  that  he 
wrote  a  will  in  conformity  with  the  testa- 
tor's instructions,  and  pursued  the  above 
paper  verbatim,  as  it  was  delivered  to  him, 
except  as  to  the  expletives,  "shall  die," 
"her,"  &c.  which  were  interlined  by  him 
in  the  testator's  presence,  and  with  his 
consent,  but,  after  his  death,  were  erased 
by  the  witness,  believing  that  as  he  had 
put  them  in,  he  ought  to  strike  them  out, 
otherwise  he  could  not  say  that  the  paper 
was  wholly  in  the  hand-writing  of  the  tes- 
tator. The  draught  of  a  new  will  was  pre- 
sented by  Ferguson  to  John  Cogbill,  who 
read  it  more  than  once,  and  approved  of  it. 


•The  words  Included  within  crotchets,  thus  [  ]^ 
were  oriffin  ally  written  by  John  CosrbiU.  but  a  pen 
was  drawn  through  them,  leavinff  themstlil  plainly 
lesrible. 

1 1 11  The  words  (the  said,)  (shall  die,)  and  (her.) 
were  omitted  by  John  CosrblU,  but  inserted  by 
Mr  Fergrnson  in  his  presence,  and  with  his  consent. 
They  were  afterwards  rubbed  out  by  Perg-uson 
so  as  to  be  scarcely  leflrible,  for  reasons  explained 
^n  his  testimony.— Note  in  Original  Edition. 
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Some  diflScalty  arisiofi^  with    reapect 

474  to  a  mortgagee  or  deed  *of  trust  which 
John    Cogbill   had   upon  the  lands  of 

his  brother  lessee  Cogbill,  of  which  noth- 
ing had  been  said  in  the  will ;  he  requested 
Mr.  Ferguson  to  write  a  release  to  the  heirs 
of  lessee  Cogbill;  and  as  soon  as  that 
should  be  done,  he  would  execute  his  will. 
This  release  was  to  be  written  on  a  separate 
piece  of  paper.  Ferguson  wrote  the  release 
and  shewed  it  to  the  testator:  he  read  it, 
and  approved  of  the  contents ;  but,  being 
interlined,  he  asked  Ferguson  to  copy  it. 
Before  a  copy  was  made,  Cogbill  sent  for 
the  release :  Ferguson  completed  the  copy 
and  carried  it  to  him,  but  found  him  in  a 
state  of  delirium,  from  which  he  never  re- 
covered ;  but  when  he  requested  the  will 
and  release  to  be  written,  he  was  in  good 
health,  and  perfectly  in  his  senses. 

The  instructions  for  a  will  were  delivered 
to  Ferguson  by  Cogbill  (as  before  stated) 
about  seven  or  eight  months  before  his 
death;  the  draught  of  the  new  will  was 
prepared  and  put  into  his  hands  about  two 
months  before  that  event;  and,  about  a 
fortnight  preceding  it,  Ferguson  called  to 
see  him,  when  he  asked  if  the  release  was 
finished.  On  being  answered  in  the  nega- 
tive, he  expressed  an  anxiety  that  it  should 
be  done,  that  he  might  sign  the  will.  When 
Ferguson  wrote  the  draught  of  a  new  will, 
he  retained  the  paper  or  memorandum,  (the 
subject  of  this  controversy,)  which  was 
never  out  of  his  possession  till  after  John 
Cogbill*s  death.  The  original  will  and 
draught  were  delivered  to  Cogbill;  during 
whose  last  illness,  Ferguson  meeting  with 
a  friend  of  the  deceased,  (Edward  Archer,) 
at  his  house,  (whom  Cogbill  had  sent  for, 
as  the  witness  understood, )  and  finding  his 
papers  lying  in  a  trunk  and  closet,  exposed 
to  his  negroes,  of  whom  only  his  family 
consisted,  Ferguson  took  the  original  will 
out  of  a  small  red  trunk,  and  the  draught 
from  the  top  of  a  book  in  the  closet,  and 
delivered  them  to  Archer,  to  preserve,  and 
that  Cogbill  might  execute  the  draught  if 
he  got  well  enough.  Cogbill  dying  without 
having  executed  the  draught,  Archer  re- 
turned these  papers  to  Ferguson  after 

475  Cogbill's  death,  to  ♦be  put  into  the 
hands  of  an  attorney.  He  accord- 
ingly delivered  them  to  Archibald  M'Rae, 
F^squire,  by  whom  they  were  exhibited  to 
Chesterfield  County  Court,  where  the  wit- 
ness was  examined  concerning  them.  He 
was  positive  as  to  the  identity  of  the  papers, 
which  he  has  never  seen  since,  and  under- 
stands that  the  draught  has  been  lost. 
Ferguson,  on  further  examination,  stated, 
that,  after  writing  the  formal  parts  of  the 
will  according  to  the  original,  and  omitting 
that  part  which  related  to  Thomas  Nelson 
Cogbill,  he  pursued  the  words  of  the  paper 
or  memorandum  verbatim. 

Edward  Archer  was  sent  for  by  Cogbill, 
and  was  at  his  house  about  ten  or  fourteen 
days  before  his  death,  when  he  said  that  he 
expected  Ferguson  there  with  the  release; 
that  he  was  anxious  to  sign  the  release 
first,  and  then  he  would  sign  his  will ;  that 
Ferguson  had  written  his  will,  and  that  he 
was  satisfied  with  it ;  but  that  he  wished 
first  to  release  the  mortgage  for  the  benefit 
of   Jesse   Cogbill's   estate.      This   witness 


proved  that  the  memorandum  was  wholly  in 
the  hand-writing  of  Cogbill,  (as  did  several 
others,)  and  confirmed  the  statement  of 
Ferguson  as  to  the  delivery  of  the  original 
will  and  draught  to  him,  during  the  last 
illness  of  Cogbill,  for  preservation. 

Archibald  M'Rae,  who  was  counsel  for 
Sally  Nelson  Cogbill,  in  the  County  Court 
of  Chesterfield,  stated  he  received  the  orig- 
inal will,  the  memorandum,  and  draught  of 
a  new  will,  from  Ferguson;  that  the 
draught  was  said  to  have  been  written  con- 
formably to  the  original  will  and  memoran- 
dum, which  last  was  particularly  insisted 
on,  as  a  good  codicil  to  the  original  will, 
and  sufiBcient  to  pass  the  personal  estate; 
that  all  the  papers  were  sent  up  from  the 
bar  to  the  Court ;  but  the  draught  being 
considered  as  mere  waste  paper,  no  atten- 
tion was  paid  to  it,  and  he  had  never  seen 
it  since ;  but  had  understood  that  it  had 
been  lost. 

476  *Hill  Cogbill,  (one  of  the  appellants 
from  the  County  Court,  and  who  stood 

as  an  appellee  in  this  Court  in  consequence 
of  an  omission  by  the  clerk  of  the  District 
Court  to  record  in  his  order-book  the  dis- 
mission of  the  appeal  as  to  him,  although 
it  was  entered  on  the  minutes,)  being  called 
as  a  witness^ 

Call,  for  the  appellant,  objected  to  the  in- 
troduction of  this  witness,  because,  being  a 
party  in  the  cause,  he  was  liable  for  costs; 
and,  if  he  were  received  as  a  witness,  he 
would  come  to  relieve  himself.  Besides, 
he  was  one  of  the  persons  entitled  to  the 
lapsed  devise,  in  case  the  memorandum 
should  not  be  established  as  a  codicil.  It  is 
true  the  record  says,  that  Hill  CogbiU  re- 
leased all  his  interest  in  the  personal  esbite 
mentioned  in  the  codicil :  but  he  is  not  a 
legatee  in  the  codicil,  and,  therefore,  had 
no  interest  to  release  under  it.  The  effect 
of  his  testimony  would  be  to  give  him  pos- 
session of  the  property  as  distributee. 

Hay,  for  the  appellees.  If  there  be  any 
misapprehension  with  respect  to  the  terms 
of  the  release  as  stated  in  the  record.  Hill 
Cogbill  may  enter  it  now.  As  to  the  other 
objection,  that  he  is  a  party  in  the  suit,  it 
is  not  a  fact.  By  his  own  voluntary  act, 
in  open  Court,  and  with  the  assent  of  the 
other  appellants,  the  appeal  was  dismissed 
as  to  him  in  the  District  Court.  The  dis- 
mission was  without  any  costs;  but,  even 
if  it  had  been  with  costs,  he  might  have 
paid  them,  and  then  there  could  have  been 
no  question  as  to  his  admissibility. 

Wickham,  for  the  appellant.  There  are 
two  grounds,  on  which  Hill  Cogbill  is  not 
a  competent  witness.  First.  He  is  a  party 
appellee,  and  liable  for  costs.  He  cannot, 
by  his  own  act,  release  himself  from  those 
costs.  We  must  make  the  release,  before  he 
can  be  exonerated.  Secondly.  He  is  dis- 
qualified in  point  of  interest.  Even  if  no 
costs  were  recoverable,  he  would  not  be 

477  a  competent  witness,   being  a  *party 
in  the  cause.     We    claim  the  legacy, 

which  would,  otherwise,  be  lapsed  by  the 
death  of  Thomas  Nelson  Cogbill  in  the 
life- time  of  the  testator,  under  the  codicil: 
he  claims  as  distributee.  HiU  Cogbill's 
offering  to  be  a  witness  for  the  other  appel- 
lees,   is   like  the  case  of  two  joint-partners 
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coming  into  Court,  and  the  one  offering  to 
be  a  witneBs  for  the  other. 

The  District  Conrt  having  adjourned, 
Hay  suggested  the  propriety  of  continuing 
the  cause,  in  ordex  that  that  Court  might 
at  the  next  term,  correct  the  error  in  the 
entry,  and  make  the  order-book  to  conform 
to  the  minutes;  or,  that  a  certiorari  might 
be  immediately  awarded  to  bring  up  a  more 
complete  record,  and  to  correct  the  error  of 
the  clerk. 

This  was  opposed  on  the  other  side,  on 
the  ground  that  the  case  of  Vaughan  and 
Field  V.  Freeland,  had  fully  settled  the 
point  that  a  District  Court,  at  a  subsequent 
term,  had  no  power  to  alter  or  amend  the 
records   in  the   order-book,   even   from  the 

minutes.  (1) 
478  *JUDGE  TUCKER  expressed  no 
positive  opinion  as  to  the  propriety  of 
continuing  the  cause,  for  the  purpose  of 
introducing  the  amendment  in  the  order- 
book  of  the  District  Court;  though  he 
seemed  not  fully  satisfied  with  the  decision 
in  the  case  of  Vaughan  and  Field  v.  Free- 
land;  but  he  was  of  opinion,  that  a  cer- 
tiorari might  be  awarded,  to  bring  up  both 
the  minute-book  and  order-book,  for  the 
purpose  of  correcting  the  error  of  the  clerk, 
in  omitting  part  of  the  entry  in  his  minute- 
book  in  his  order-book.  He  thought,  that 
by  depositing  a  sufficient  sum  of  money  to 
cover  the  costs,  the  witness  might  be  ad- 
missible. 

JUDGE  ROANE  was  clearly  of  opinion 
that  the  order-book  was  alone  to  be  relied 
on ;  which  was  conclusive  to  shew  that  Hill 
Cogbill  was  not  a  competent  witness.  There 
are  two  grounds  of  objection  to  his  admis- 


(I)  Vanffhan  and  Field,  executors  of  Field,  &c. 
T.  Freeland  and  others.*    (Order-book,  no.  5,  p.  261.) 

Field,  survlyinff  executor,  &c.  of  Field,  &c  y. 
Freeland  and  others,  (order-book.  no.  S,  p.  277,  3d 
May.  1800,  MS.) 

This  was,  in  fact,  the  same  canse,  which  assumed 
a  different  style  in  consequence  of  the  death  of 
Vansrhan,  a  party  in  the  appeal.  It  was  originally 
an  action  on  the  case  upon  indebitatus  assumpsit 
for  ffoods.  wares,  and  merchandizes,  brought  in  the 
District  Court  held  at  Brunswick  Court-House..by 
the  siirriTiuff  partners  of  Freeland.  Lenox  &  Oo. 
against  Vauffhan  and  Field,  executors  of  Field,  Ac. 
surviving  partner  of  Field  and  Murray.  The  plain- 
tiffs declared  on  an  assumpsit  of  the  testator:  the 
defendants  pleaded  "non  assumpsit  and  the  act  of 
limitations:'*  upon  which  issue  was  joined.  The 
Jury  found  a  verdict  in  these  words:  "We  of  the 
Jury  find  for  the  plaintiffs,  and  do  assess  their  dam- 
acres  to  18dl.  8b.  lOd."  The  clerk  briefly  noted  the 
verdict  on  his  minutes:  but  in  entering  it  upon  the 
order-book,  he  stated  the  flndluff  of  the  Jury  to  be, 
that  the  defendants  themselves,  instead  of  their  tes- 
tator had  assumed,  &c  This  j  udfirment  was  entered 
at  the  October  term,  1799;  at  the  October  term,  1806. 
the  District  Court  permitted  the  entry  to  be 
amended,  so  as  to  state  that  the  defendants'  testator 
had  assumed,  conformably  to  the  pleadiuffs  in  the 
cause  and  the  verdict  of  the  Jury. 

The  Ctourt  of  Appeals  (present  Lyons.  Cabrino- 
TON  and  RoANB.  Judffes,)  reversed  the  judgment  of 
the  District  Ck>urt,  beiuffof  opinion,  "that  the  order 
made  for  amendiuff  the  record,  and  altering  the 
J  udfirment  entered  on  the  said  verdict,  at  another 
and  subsequent  term  after  the  verdict  sriven,  and 
judgment,  entered  thereon,  fully  drawn  up,  read 
and  siffned  by  the  Judflre  in  open  Ck)urt.  was  errone- 
ous, the  said  amendment  after  the  term  not  beiuff 
authorised  by  law."— Note  in  Orifirinal  Edition. 


•Recprd—Anieiidiiient— The  principal  case  Is  cited 
in /oo^n^to  to  Price  V.  Com.,  38  Gratt  820:  foot-note 
to  Gordon  V.  Frazier,  2  Wash.  180:  Coffblll  v.  Coff- 
blU.  SHen.  AM.478;  Sydnorv.  Burke,  4  Rand.  164; 
Com.  V.  Wlnstons,  5  Rand.  667,  569.  665.  566.  567;  Ruff- 
ner  v.  HiU,  21  W.  '^a.  168.  See  monosrraphic  note  on 
"Amendments"  appended  to  Snead  v.  Coleman,  7 
Gratt  800. 


sibility :  his  being  liable  to  costs,  as  being 
a  party  in  the  cause,  and  his  interest,  as  a 
distributee,  in  setting  aside  the  codicil.  If 
we  go  by  the  minute-book  of  the  clerk  of 
the  District  Court,  there  will  be  one  result ; 
if  by  the  order-book,  another.  In  the 
former  it  appears  that  the  appeal  was  dis- 
missed as  to  him ;  but  in  the  latter,  he  is 
still  continued  a  party,  and  so  remains  in 
this  Court.  It  has  been  decided  in  the  case 
of  Vaughan  and  Field  v.  Freeland,  and  cor- 
rectly decided,  that  the  order-book  is  alone 
to  be  looked  into,  as  containing  the  records 
of  the  proceedings  of  the  District  Courts; 
and  the  distinction  was  then  properly  taken 
between  the  records  of  a  County  Court, 
which  are  .drawn  up  by  the  clerk  in  his 
office,    from    the   minutes    taken    in 

479  Court,   *and  the  records  of  a  District 
Court,    which   are   drawn    up  during 

the  time,  read  in  open  Court,  and  signed 
on  the  next  day  by  the  Judge.  We  must 
look  for  certainty  in  the  records  some 
where ;  and  where  can  we  so  readily  expect 
to  find  it,  as  in  the  order-book,  deliberately 
signed  by  the  Judge?  Does  it  appear  to  us 
that  this  gentleman  is  a  party  in  the 
cause?  He  certainly  is  a  party  appellee ; 
for  we  ha  ye  no  proper  data  to  go  by,  to  as- 
sure us  that  he  has  ever  been  discharged  in 
the  District  Court.  The  question  then  oc- 
curs, whether  a  party  on  the  record  can  be 
a  witness.  Although  he  may  release  his 
own  interest  in  the  controversy,  he  cannot 
by  his  own  act  get  rid  of  his  liability  for 
the  costs,  to  his  adversary,  and,  therefore, 
cannot  be  a  competent  witness. 

JUDGE  FLEMING  was  of  the  same  opin- 
ion. 

The  Court  gave  the  counsel  for  the 
appellees  time,  until  the  next  day,  to  look 
into  the  authorities,  to  see  whether,  in  any 
case,  a  person  in  the  situation  of  Hill  Cog- 
bill,  had  been  restored  to  his  competency 
so  as  to  be  introduced  as  a  witness  in  the 
cause. 

Randolph,  as  to  the  competency  of  Hill 
Cogbill  as  a  witness,  contended  that  he 
might  now  qualify  himself.  Suppose,  in 
the  County  Court,  instead  of  entering  him- 
self a  party,  he  had  disclaimed  all  interest 
in  the  subject  in  controversy,  could  there 
have  been  any  doubt  as  to  his  competency? 

When  the  case  was  carried  to  the  District 
Court,  it  assumed  the  shape  of  an  original 
cause.  He  might  then  have  released  all 
claim  as  distributee ;  and  he  may  equally 
do  it  in  this  Court. 

This  is  not  a  stronger  case  than  that  of 
a  member  of  a  corporation  releasing  all  his 
right  to  the  corporate  body;  which  will 
make  him  a  crood  witness  in  a  case,  in 
which  the  corporation  is  a  party. (a) 

But  the  great  question  is,  how  far  Hill 
Cogbill' s  being  liable  to  costs,  will  dis- 
qualify him  from  being  a  witness.  This 
IS  not  like  the  case  of   an    action    at 

480  law,  where  certain  parties  *must  nec- 
essarily  join,    and   continue    parties 

throughout  the  controversy.  In  a  contest 
about  wills,  any  person  supposing  himself 
interested,  may  apply  and  become  a  party 
at  any  time.  When  Hill  Cogbill  releases  to 
all   the   other  appellees,    he  is  no  lopger  a 


(a)  8  Bac  Abr.  tit  "Evidence,"  let  (B),  p.  680. 
Qwil.  ed.  note  (e). 
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party,  and  thej  take  upon   themselves   the 
payment  of  the  cost. 

So  a  person,  who  is  bail,  cannot  be  a 
witness  for  the  principal;  but  when  it  is 
necessary  to  make  use  of  his  testimony,  the 
constant  course  is,  to  substitute  other  bail, 
and  then  he  is  restored  to   his  ::ompetency. 

So  Hill  Cogbill,  in  this  case,  may  deposit 
all  the  money  for  the  costs,  which  will  be 
the  best  substitute  for  his  personal  respon- 
sibility. But  it  may  be  asked,  is  he  not 
purchasing  a  riia^ht  to  give  evidence?  The 
answer  is,  that  the  other  parties  pay. 

Call,  in  opposition  to  the  introduction  of 
the  witness.  The  doctrine  contended  for 
on  the  other  side,  would  be  subversive  of 
every  rule  of  evidence.  What  is  the  state 
of  the  case?  Hill  Cogbill,  who  was  a  party 
in  the  contest  before  the  County  Court,  is 
oifered  as  a  witness:  he  was  a  party  appel- 
lant to  the  District  Court :  and  now  stands 
as  a  party  appellee  before  this  Court.  It  is 
said,  however,  that  he  might  have  qualified 
himself  to  be  a  witness  in  the  County 
Court ;  yet  he  does  an  act  which  wholly  puts 
it  out  of  his  power.  By  taking  an  appeal, 
he  destroys  his  capacity,  if  It  ever  did  ex- 
ist. But  he  may  release  I  To  whom?  To 
the  other  appellants.  Can  they  release  to 
us?  The  costs  belong  to  us ;  and,  by  what 
act,  can  the  other  appellants  release  our 
costs?  It  is  said,  too,  that  in  the  District 
Court,  the  cause  commenced  de  novo.  But 
had  not  the  costs  attached  on  the  appeal 
from  the  County  Court?  He  could  be  re- 
leased but  by  us.  Who,  but  ourselves, 
could  accept  a  release  for  our  costs? 

But  money  may  be  deposited  sufficient  to 
discharge  the  costs  I  Will  you  suffer  the 
witness  to  be  bribed  to  give  testimony. 
Here  is  a  man  liable  to  costs ;  and  yet 
481  he  is  ^introduced  as  a  witness,  and 
told  by  the  other  appellees,  if  you 
will  swear  for  us,  we  will  discharge  you 
from  all  costs.  Could  this  be  done,  out  of 
Court,  without  destroying  the  credibility  of 
the  witness?  If  not,  will  its  being  done  in 
Court  alter  the  case? 

But  it  is  said  that  a  person  who  is  bail 
may  be  a  witness  for  the  principal,  on  his 
giving  other  bail  I  That  is  quite  a  different 
case.  The  moment  new  bail  is  substituted, 
the  old  is  discharged.  The  case  of  a  cor- 
porator releasing  to  the  corporate  body, 
has,  also,  no  resemblance  to  the  present. 
In  suits  by  or  against  a  corporation,  indi- 
viduals never  pay  costs :  they  are  paid  out 
of  the  aggregate  funds  of  the  corporation. 
But  the  usual  course  is,  to  disfranchise  the 
corporator,  whom  it  is  intended  to  intro- 
duce as  a  witness,  and  then  he  stands  as  an 
indifferent  person,  (a) 

Hay,  in  favour  of  introducing  the  wit- 
ness :  In  this  case,  a  man  dismisses  his 
appeal,  and  ceases  to  be  a  party :  the  dis- 
mission is  entered,  at  the  time,  by  the  proper 
officer;  but  because  he  has  committed  an 
error  in  transcribing  that  entry,  the  man 
is  to  be  excluded  from  giving  testimony  I 

The  decision  in  Vaughan  and  Field  v. 
Freeland,  seems  to  settle  the  law  on  this 
point ;  but  that  is  but  a  solitary  decision. 
I  shall  not  contend  that,  when  the  law  has 
once  been  solemnly  settled,  the  point  ought 


Sees  Bac.  Abr.  Gwll.  edit  580.  note  (e)   tit 
nee,"  let  (B). 


again  to  be  stirred  ;  but  such  serious  incon- 
veniences will  result  from  an  adherence  to 
that  decision,  that  I  submit  to  the  Court, 
whether  it  ought  not  to  be  reconsidered. 
No  inconvenience  whatever,  would  ariee 
from  the  proposed  amendment ;  because  it 
would  only  make  the  record  apeak  the  truth: 
it  would  be  introducing  an  amendment, 
where  there  is  something  by  which  the 
amendment  may  be  made. 

But  if  the  case  of  Vaughan  and  Field  v. 
Freeland,  be  a  binding  authority,  I  mnat 
consider  Hill  Cogbill  as  legally  a  party  be- 
fore this  Court.  The  objection  to  his  tes- 
timony is,  that  he  is  liable  for  costs. 
Unfortunately,  we  prevailed  in  the  District 
Court;  for,  if  we  had  been  appellants 

482  to  this   *Court  the   appeal   might  be 
dismissed   as  to  him.    Now,  if  a  sum  • 

of  money  be  deposited  with  the  clerk, 
which,  according  to  all  reasonable  calcula- 
tion, would  be  sufficient  to  pay  three  times 
the  amount  of  the  costs,  has  he  any  inter- 
est? Does  it  not  remove  every  possible  ob- 
jection to  his  competency?  How  can  this 
be  considered  bribery;  when  no  money  is 
paid  into  his  hands?  He  stands  perfectly 
indifferent. 

JUDGE  TUCKER.  The  grounds  on 
which  the  evidence  of  the  witness  is  im- 
pugned, are  twofold.  First.  That  he  is  in- 
terested in  setting  aside  the  codicil, 
inasmuch  as  he  would  then  be  entitled  as  a 
distributee:  and,  Secondly.  That  he  is  a 
party  in  the  appeal,  and  liable  for  costs.  If 
there  were  no  other  objection  than  the 
first,  I  should  be  Of  opinion  that  by  releas- 
ing all  his  interest,  he  might  be  a  compe- 
tent witness.  With  respect  to  the  second 
ground,  there  is  more  difficulty.  That  Hill 
Cogbill  was  originally  a  party,  is  not  con- 
troverted ;  that  he  now  appears  as  a  party 
cannot  be  denied.  But  is  there  no  mode  by 
which  he  may  become  disinterested  as  to 
the  costs,  and  be  restored  to  his  competency? 
I  mentioned  yesterday,  that  by  depositing  a 
sufficient  sum  of  money  to  cover  the  costs,  I 
thought  every  objection  to  the  admissibility 
of  the  witness  might  be  removed.  Of  the 
correctness  of  this  opinion,  however,  I  am 
not  certain.  But  what  if  the  other  appel- 
lees were  to  come  in  and  offer  security  for 
costs,  and,  in  consideration  of  Hill  Cog- 
bill's  releasing  all  his  interest  as  distrib- 
utee, in  the  event  of  the  codicils  being 
rejected  by  this  Court,  they  release  him 
from  the  payment  of  all  the  costs?  Would 
not  this  make  him  a  disinterested  witness? 
He  was  of  opinion  that  Hill  Cogbill  might 
be  admitted  as  a  witness,  if  he  should  re- 
lease all  his  interest  in  the  residuum  of 
John  Cogbiirs  estate,  in  the  event  that  the 
codicil  should  be  rejected  by  this  Court ;  and 
if  the  other  appellees  should,  on  their  parts, 
give  security  for  all  costs,  in  Court,  for 
which  they  may  be  liable,  and  also  release 
Hill  Cogbill  from  all  demands  for  contribu- 
tion in  this  case. 

483  *  JUDGE  ROANE.  I  do  consider 
this  case  as  depending  before  an  Ap- 
pellate Court ;  and  not  as  an  original  cause. 
The  only  difference  between  this,  and  other 
appeals  is,  that,  in  this  case,  we  hear  viva 
voce  testimony ;  in  others,  all  the  evidence 
is  in  writing. 

There  can  be  no  doubt  but  the    witness 
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maj  release  his  interest  as  to  the  subject 
in  controversy ;  but  the  only  difficulty  with 
me,  is,  whether  his  liability  to  pay  costs 
does  not  disqualify  him.  If  he  can  be  in- 
troduced he  must  get  rid  of  the  objection  in 
one  of  three  ways :  First.  He  must  him- 
self pay  down  a  sum  of  money,  fully  equal 
to  the  costs:  or.  Secondly.  His  co- 
appellees  must  release  him  from  the  pay- 
ment of  costs,  and  give  other  security  for 
that  purpose :  or.  Thirdly.  The  costs  must 
be  paid  down    by  the  other  appellees. 

It  will  not  be  contended  that  the  witness 
himself  should  pay  down  the  costs.  That 
course  would  be  liable  to  this  objection  ;  that 
it  would  not  only  discover  too  much  for- 
wardness on  his  part,  and  too  warm  an  in- 
terest in  the  subject,  but  sMll  he  would  not 
be  disinterested ;  for,  in  that  event,  the 
money  would  come  back  to  him,  if  his  co- 
appellees  should  succeed  in  the  cause. 

The  next  question  is,  whether  his  co-ap- 
pellees, by  releasing  him  from  the  payment 
of  costs,  and  by  giving  other  security,  can 
introduce  him  as  a  competent  witn*;ss.  If 
any  case  precisely  similar  had  occurred,  I 
presume  it  would  have  been  cited:  none 
such  has  been  adduced.  But  there  is  an 
authority  which  seems  to  negative  the  po- 
sition that  a  party  can  be  restored  to  his 
competency  by  a  release  from  the  costs. 
The  case  of  The  King  v.  The  Governors, 
&c.  of  St.  Mary  Magdalen  Bermondsey, 
&c,  (a)  seems  to  establish  the  position,  that, 
if  a  person  be  liable  for  costs  in  the  first 
instance  as  a  party,  (even  though  he  be 
only  a  trustee,  and  is  to  be  reimbursed  such 
costs  out  of  a  particular  fund,)  he  is  ren- 
dered incompetent  and,  can,  by  no  act,  be 
qualified  as  a  witness. 

In  the  third  view  of  the  case,  it  has  been 
said,  that  if  the  money  be  actually 
paid  down  by  the  other  appellees  who 
484  *wish  to  make  use  of  the  testimony 
of  Hill  Cogbill,  he  would  thereby  be 
restored  to  his  competency.  I  find  it  laid 
down  generally  that  a  party  in  a  cause  can- 
not be  a  witness,  (b)  I  have  not  been  able 
to  find  any  instance  in  which  a  man  who 
stood  as  plaintiff  in  his  own  right,  was  ad- 
mitted to  give  evidence  in  the  cause,  or  to 
produce  the  substitution  asked  for  in  the 
present  case. 

With  respect  to  paying  down  the  money, 
by  the  other  appellees ;  has  such  a  thing 
ever  been  done?  does  that  get  rid  of  the 
objection  that  he  is  still  a  party  upon  rec- 
ord? and  wherein  does  it  differ  from  the 
Bermondsey  case,  but  that  the  fund  is  per- 
haps safer?  If  such  a  practice  ever  had  oc- 
curred, the  presumption  is,  that  adjudged 
cases  might  have  been  adduced ;  but  none 
are  cited.  Shall  the  Court  arrest  the  prog- 
ress of  the  business,  and  request  the  clerk 
to  make  out  a  statement  of  the  sum  supposed 
to  be  necessary  to  secure  the  payment  of 
the  costs?  The  delay  and  inconvenience  at- 
tendant on  this  mode  of  proceeding,  would, 
of  itself,  be  a  strong  objection  to  it.  Un- 
less, then,  we  lose  sight  of  those  land- 
marks which  have  hitherto  guided  us ;  unless 
we  assist  the  parties   to  obviate  the  objec- 


tion, by  passing  an  opinion  as  to  the  sum 
adequate  to  cover  the  costs ;  unless  we  do 
what  was  never  done  before,  the  objection 
on  this  score  remains  in  force.  On  these 
several  grounds,  I  am  of  opinion,  that  Hill 
Cogbill   cannot  be  introduced  as  a  witness. 

JUDGE  FLEMING.  From  the  reasons 
which  have  been  so  fully  stated  by  the 
Judge  who  has  preceded  me,  it  appears  that 
Hill  Cogbill  is  an  incompetent  witness; 
and  the  opinion  of  a  majority  of  the  Court 
is  that  he  cannot  be  admitted. 

On  the  merits. 

Call,  for  the  appellant.  In  the  argument 
of  this  case,  I  shall  contend,  that  the  mem- 
orandum is,  in  itself,  a  good  will.  If, 
however,  the  Court  shall  differ  with 
485  me  on  that  *point,  I  shall  next  con- 
tend that  the  new  will  written  by 
Ferguson,  was  a  good  will;  and  that  being 
lost,  the  memorandum  is  to  be  received  as 
a  substitute. 

1.  The  memorandum  itself  is  a  good  will. 

Signing  is  not  necessary  to  a  will  of  per- 
sonal estate.  The  animus  testandi  is  all 
that  the  law  requires.  On  that  ground  nun- 
cupative wills  were  first  established ;  and 
it  is  on  that  principle  that  we  contend  for 
the  position  just  advanced,  (c)  The  author- 
ities cited  expressly  piove,  that  if  a  paper 
be  in  the  hand-writing  of  the  testator,  pur- 
porting to  be  a  disposition  of  his  personal 
estate,  or  even  if  it  be  written  by  another 
pursuant  to  his  instructions,  and  there  be 
proof  of  those  facts,  it  is  a  good  will, 
though  his  name  neither  appear  on  the  face 
of  the  instrument,  nor  be  subscribed  to 
it.  (d)  The  animus  testandi,  in  the  present 
case,  clearly  appears.  When  the  testator 
gave  the  memorandum  to  Ferguson,  it  was 
for  the  express  purpose  of  drawing  his  will 
conformably  to  his  instructions.  The  mem- 
orandum contained  a  reasonable  disposition 
of  his  estate,  and  was  intended  to  prevent  the 
effect  of  the  lapsed  legacy,  in  consequence 
of  the  death  of  Thomas  Nelson  Cogbill. 
Again ;  the  paper  purports  to  be  his  last 
will :  it  appoints  certain  persons  as  executors 
of  his  last  will,  &c.  which  is  full  proof  of 
his  intention  to  devise;  so  that,  if  his  name 
had  appeared  in  any  part  of  the  instrument, 
it  would  have  been  a  complete  will  to  all 
intents  and  purposes. 

Another  reason  for  considering  this  paper 
as  a  good  will,  is,  that  the  delivery,  by  the 
testator,  to  Ferguson,  was  a  due  publica- 
tion. There  is  no  technical  form  of  publica- 
tion. Any  act  which  shews  that  the  testator 
meant  it  to  be  his  will,  is  sufficient.  Toller, 
in  the  page  just  cited,  (e)  says,  that  the 
presence  of  witnesses  to  the  publication  of 
a  will  of  personal  estate  is  not  essential  to 
its  validity.  There  is  additional  evidence 
that  this  paper  contained  the  last  will 
and  testament  of  John  Cogbill:  he  told 
Archer,  (another  witness,)  that  Ferguson 
had  written  his  will,  with  which  he  was 
perfectly  satisfied;  and  Ferguson 
486  proves  *that  the  will,  as  written, 
strictly  conformed  with  the  intentions 
of  the  testator  declared  in  the  memorandum. 


(a)  S  East.  7.  .,   _^  ..  ,  ^ 

(b)  2  Bac.  Abr.  Gwll.  ed.  681,  tit.  "Evldeiice,"  let 
(A.)  div.  4;  1  Vern.880,  in  the  case  of  Phillips  v.  The 
Duke  of  Bucks,  Peake*8  Law  of  £y.  142. 2d  edit 


(c)  2  Bl.  Com.  501.  502:  Toller's  Law  of  Executors, 
2:  2  Leonard.  85:  Anonymous.  8  Leonard,  79,  S.  C. 

<d)  See  Comyn'8  Rep.  by  Rose,  451,  Limbery  v. 
Mason  and  Hyde. 

(e)  Pasre2. 
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Bven  if  a  man  writes  his  will,  and  locks  it 
up  in  his  acrutoire  and  no  person  sees  it  till 
after  his  death,  still  it  is  his  will. 

But,  if  this  paper  be  not  a  will,  it  con- 
tains notes  for  a  will ;  and  that  will  be  con- 
sidered sufficient,  even  if  the  will  be  not 
afterwards  approved  of;  for  they  are  evi- 
dences of  the  testator's  mind.  Richardson 
on  Wills,  p.  26.  This  authority  is  express, 
that  if  the  notes  be  sensible  and  substan- 
tive, so  as  to  be  intelligible,  they  are  a 
complete  will.  To  the  same  point  is  Dyer, 
72,  pi.  2;  Browne  v.  Sackville,  1  Anderson, 
34;  Swinb.  on  Wills,  6;  Godolph.  14,  15. 
These  authorities  clearly  prove,  that,  if 
notes  only  be  taken  for  a  will,  they  will 
amount  to  a  complete  disposition  of  the 
property,  if  they  be  reduced  to  form  dur- 
ing the  life-time  of  the  testator.  If  notes 
taken  by  another  be  sufficient,  how  much 
stronger  is  the  case,  when  they  are  made 
by  the  testator  himself  I  The  act  of  Assem- 
bly (a)  has  no  influence  on  the  case.  It 
only  prescribes  the  form  of  wills  of  real  es- 
tate ;  but,  as  to  personal,  they  are  left  as 
at  common  law. 

2.  If,  however,  the  Court  should  be  of  a 
different  opinion  as  to  the  points  already 
made,  the  other  cannot  fail — that  the  new 
will  written  by  Ferguson  was  a  good  will, 
and  the  memoranflum  is  to  be  taken  as  a 
substitute,  that  will  having  been  lost.(b) 
This  will  was  approved  by  the  testator,  both 
in  the  presence  of  Ferguson  and  Archer ; 
and  his  failure  to  sign  it  is  sufficiently  ac- 
counted for:  he  wished  first  to  release  a 
debt  due  from  his  brother's  estate,  for  the 
benefit  of  his  representatives.  Nor  is  there 
any  evidence  of  a  change  of  intention, 
either  as  to  this  will  or   the   memorandum. 

The  draught  of  the  new  will  having  been 
lost,  the  next  best  evidence  which  can  be 
adduced  ought  to  be  adopted ;  that  is,  the 
memorandum.  If  a  bill  in  Chancery  were 
brought  to  set  up  this  lost  will,  there  can 
be  no  doubt,  on  principle,  but  it  would 
487  be  established.  But  we  contend  *that 
a  Court  of  probate  ought  to  receive  it, 
and  admit  it,  or  a  substitute,  to  record, 
whenever  the  Court  can  be  satisfied  that 
the  substitute  is  a  true  representation  of  the 
original.  The  practice  in  England  is,  to 
receive  proof  of  a  copy  of  a  will  made 
abroad,  and  to  grant  probate  of  it ;  although 
there  is  no  act  of  parliament  which  says 
that  a  copy  is  sufficient.  So,  if  a  will  be 
lost,  (from  whatever  cause,)  the  Court  of 
probate  will  receive  a  substitute,  and  admit 
it  to  record,  (c) 

But  I  presume  it  will  be  said,  that  Fer- 
guson struck  out  some  little  expletives 
which  he  had  inserted  himself  in  the  mem- 
orandum ;  on  which  circumstance  an  argu- 
ment may  be  founded.  To  which  it  will  be 
a  sufficient  answer,  that  if  the  will  was 
good  at  the  time  of  Cogbill's  death,  no  act 
of  Ferguson's  could  destroy  its  validity. 

Hay,  for  the  appellees,  (after  stating  the 
case,  and  animadverting  with  great  severity 
on  the  conduct  of  Ferguson  and  Archer,  in 
discovering  such  unusual  activity  in  en- 
deavouring to  establish  the  memorandum  as 

(a)  Rev.  Code.  vol.  1,  c.  92,  s.  1.  p.  160.  and  s.  7,  p.  161. 

(b)  Swinb.  61,  K,  and  the  other  authorities  before 
cited. 

(c)  Toller,  46;  Swinb.  «0. 


a  codicil  to  the  will  of  John  Cogbill ;  in  con- 
sulting counsel  on  it ;  in  taking  possession 
of  the  testator's  papers  before  his  death,  and 
withholding  them  from  his  executors;  in 
the  great  tardiness  manifested  by  Fergnson 
in  preparing  the  release;  in  his  altering 
the  memorandum,  after  he  had  inserted  cer- 
tain words  in  it  in  the  presence  of  Cogbill, 
which  might  technically  be  called  a  forgery; 
and,  finally,  in  his  retaining  the  memo- 
randum after  he  had  written  the  draught  of 
a  new  will, )  proceeded  to  discuss  the  propo- 
sitions of  Mr.  Call. 

As  to  Mr.  Call's  first  point,  that  the 
memorandum  is  a  good  will;  we  say,  that 
John  Cogbill  died  without  any  other  will 
than  the  first.  Mr.  Call,  however,  says  that 
he  left  three. 

The  memorandum  is  not  a  good  will,  be- 
cause John  Cogbill  did  not  intend  this  paper 
should  be  his  will.  This  is  a  plain  matter 
of  fact,  to  be  gathered  from  the  evi- 

488  dence  *of  the   witnesses,  and  the  in- 
tention of  the  testator ;  and,  if  we  can 

shew  that  Cogbill  did  not  mean  to  make  it 
his  will,  the  Court  will  not  admit  it  to  rec- 
ord as  such.  John  Cogbill  wrote  a  paper, 
and  gave  it  to  Ferguson,  not  as  his  will, 
but  as  a  memorandum  to  write  a  will  bj. 
Is  there  any  principle  of  common  sense 
which  says,  that  a  paper  to  draw  a  will  bj, 
is  a  will.  If  Mr.  Call  had  viewed  this  case 
through  that  medium,  and  not  through  the 
spectacle  of  books,  he  would  have  been  less 
confident  of  the  truth  of  his  first  position. 

But,  says  Mr.  Call,  mere  notes  for  a  will 
are  sufficient.  Admitting  this  to  be  trne, 
it  does  not  apply  to  the  present  case;  for 
Ferguson  says  there  was  another  paper, 
containing  the  oral  instructions,  which  be 
afterwards  reduced  to  writing;  and  the 
paper  now  produced  does  not  contain  all 
the  instructions  of  Cogbill.  Richardson  on 
Wills  (p.  26,)  does  not  prove  that  mere  notes 
for  a  will  are  a  will  itself.  Dyer  (p.  72,) 
is  a  confused  case :  it  is  referred  to  in  Swin- 
burne, Godolphin,  Anderson,  and  other  old 
books  cited  by  Mr.  Call,  and  the  facto  differ- 
ently stated  in  nearly  all  of  them.  These 
old  books  are  but  of  little  authority,  and 
seldom  cited  in  Westminster-Hall.  In  op- 
position to  these  cases,  I  will  refer  to  Powel 
on  Devises,  27,  7  Bac.  Abr.  Gwil.  edit.  517, 
tit.  **Wills,V  Ac.  let.  (D.)  div.  2,  Richard- 
son on  Wills,  5  Swinb.  6,  521,  and  Toller,  3, 
57,  (new  edit.)  all  of  which  prove,  that  a 
will  is  an  act  of  more  solemnity  than  has 
been  ascribed  to  it  by  Mr.  Call ;  and,  if  it 
appear,  that  the  testator  contemplated  a 
change  in  his  will,  or  only  left  imperfect 
draughts  for  a  will,  it  is  not  sufficient  to 
constitute  a  will.  In  the  case  before  us, 
Cogbill  determined  not  to  subscribe  any 
will,  until  the  release  should  be  executed. 
Will  the  Court,  then,  say,  that  a  particnlar 
paper  shall  be  his  will,  when  he  determined 
to  make  no  will*  until  a  certain  occurrence 
should  have  taken  place? 

Modern   determinations   with   respect   to 

wills,  seem  to  be  approaching  the  standard 

of  common  sense,  much  more   nearly   than 

the   old.    In   Coles  v.  Trecothick,  (d) 

489  and    Matthews  *v.    Warner,  (e)  it    is 
held,    that  a  paper,  to  be  a  good  will. 


(d)  9Ves.  Jr.  249. 
(e)4-       ■        - 


Ves.  Jr.  187,  and  6  Ves.  Jr.  SS. 
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«ven  of  personal  estate,  mnst  be  a  com- 
plete definite  rule  or  law  for  settling  the 
estate  of  the  testator:  nothing  must  remain 
to  be  done.  This  last  case  seems  to  cut  up» 
by  the  roots,  all  the  old  doctrines  on  this 
subject.  The  same  idea  is  expressed  by 
Lord  Mansfield  in  the  case  of  Right,  &c.  ▼. 
Price,  (a)  All  these  authorities  go  to  shew, 
that,  when  the  testator  meant  to  do  some- 
thing more,  and  left  the  instrument  incom- 
plete, it  ought  not  to  be  established  as 
his  will.  In  Roberts  on  the  Statute  of 
Frauds,  448,  453,  there  is  much  doctrine  on 
this  subject;  all  going  to  prove,  that  the 
former  decisions  establishing  loose  papers 
as  wills,  were  exploded.  Under  the  au- 
thority of  this  book,  even  if  the  lost  will 
were  here,  it  could  not  be  considered  the  will 
of  the  testator.  But,  with  respect  to  the 
memorandum,  there  can  be  no  question. 
John  Cogbill  never  intended  it  as  his  will. 
After  he  gave  it  to  Ferguson,  he  never 
heard  of  it.  Probably  he  thought  Fergu- 
son had  destroyed  it.  Yet  it  is  contended, 
that  a  paper  which  the  testator  never 
thought  of  as  his  will,  shall  be  established 
as  such  I  So  far  from  recognizing  this  mem- 
orandum as  his  will,  he  never  spoke  of  it : 
he  always  spoke  of  the  draught  as  his  will, 
which  he  was  anxious  to  sign  as  soon  as 
the  release  could  be  prepared. 

Another  circumstance  is  conclusive.  In 
lieu  of  the  memorandum,  Cogbill  had  re- 
ceived the  draught  of  a  new  will  from  Fer- 
guson. He  intended  to  execute  this  as  his 
will,  upon  the  happening  of  a  certain  event : 
that  event  never  happened.  Would  it  not 
be  monstrous  to  say,  that  that  paper  shall 
be  his  will,  when  he  determined  it  never 
should  be,  till  the  release  should  be  ex- 
ecuted? 

If  the  testator  intended  this  memoran- 
dum to  be  his  will,  (as  contended  for  by 
Mr.  Call,)  why  did  he  not  sign  it  at  once? 
The  circumstance,  that  he  named  some  ex- 
ecutors, has  no  weight;  because  he  obvi- 
ously left  the  paper  incomplete,  concluding 
it  with  an  et  caetera,  as  if  he   intended    to 

add  something  more. 
490  *A8  to  Mr.    Call's   second    proposi- 

tion, that,  the  draught  having  been 
lost,  the  memorandum  may  be  proved  as  a 
substitute,  it  is  perfectly  immaterial 
whether  it  be  correct  or  not.  The  only 
question  before  the  Court  below,  related  to 
the  memorandum.  How  can  a  question  be 
presented  to  this  Court  as  to  the  draught, 
unless  it  be  in  the  shape  of  an  original 
proposition?  This  Court  cannot  take  orig- 
inal cognizance  of  any  case.  It  is  a  Court 
of  appellate  jurisdiction,  not  a  Court  of 
probate;  and  can  only  say,  whether  the 
District  Court  did  right  or  wrong,  as  to  the 
question  which  was  submitted.  No  preced- 
ent can  be  adduced,  in  this  country,  where 
the  substance  of  a  will,  which  has  been 
lost  or  destroyed,  has  been  proved  by  wit- 
nesses, and  entered  of  record.  All  that  can 
be  done  is,  for  a  Court  of  Equity  to  grant 
relief  by  setting  up  the  lost  will,  if,  from 
the  circumstances,  it  should  be  proper.  No 
argument  is  to  be  drawn  from  the  laws  of 
Ungland,  with  respect  to  the  probate  of 
wills;  because  they  are  so  entirely  dissimi- 
lar  to   those   of   this   State.     Our  statute- 


book,  throughout,  contemplates  the  pro- 
duction of  the  original  will,  and  not  of  a 
copy,  (b)  Even  if  the  lost-  will  were  before 
a  Court  of  probate,  it  could  not  be  admitted 
to  record,  according  to  the  principles  laid 
down  by  Swinburne,  p.  450,  because  it 
could  not  be  proved  by  persons  free  from 
all  exception.  But  neither  the  memoran- 
dum nor  the  draught  is  the  will  of  John 
Cogbill,  because  he  positively  refused  to 
execute  the  latter  till  a  release  should  be 
prepared,  and  signed  by  him. 

Randolph,  on  the  same  aide.  The  first 
position  to  be  examined  is,  whether  the 
memorandum  be  a  good  will.  Secondly, 
whether,  if  not,  the  draught  of  a  will,  which 
has  been  lost,  can  be  established  by  the  in- 
stituting proof  of  the  substance. 

The  law,  though  always  rigid  as  to  the 
disposition  of  land,  was  originally  careless 
in  bequests  of  personal  property.  But  the 
Judges,  of  late,  have  established  modes  of 
proof  far  more  guarded  than  for- 
491  merly ;  and,  in  the  language  *of  Rob- 
erts, (c)  we  may  say,  **that  later 
determinations  at  Doctors'  Commons  seem 
tending  to  establish  a  more  discriminating 
doctrine. ' ' 

As  to  the  position,  that  the  memorandum 
is  a  good  will  in  itself,  two  preliminary  re- 
marks are  necessary.  First.  It  is  not 
enough,  in  order  to  make  this  a  good  codi- 
cil in  itself,  that  John  Cogbill  might  gen- 
erally have  professed  an  intention  of  devis- 
ing, as  in  that  instrument ;  but  the  voluntas 
testandi  must  have  existed  in  his  mind 
quoad  this  particular  paper,  (d)  The  writer 
must  intend  the  paper  to  stand  as  writ- 
ten, (e)  Secondly.  Parol  evidence  is  ad- 
missible to  shew  whether  that  instrument 
should  ever  come  into  existence  in  that 
actual  form.  In  the  same  case  of  Matthews 
V.  Warner,  (f )  the  counsel  for  the  will  ad- 
mit, that,  in  ambiguous  cases,  it  may  be 
necessary  to  resort  to  evidence,  not  of  in- 
tention and  design,  but  of  what  the  testator 
himself  conceived  he  had  done  by  that 
paper. 

But  we  do  not  rely  on  parol  evidence 
alone.  There  are  internal  evidences  that 
the  testator  did  not  intend  this  paper  to 
stand  as  his  will.  If  that  identical  paper 
was  not  intended  as  the  will  of  Cogbill,  it 
is  not  in  the  power  of  the  Court  to  make  it  so. 
When  did  he  intend  it  as  his  will?  Not 
when  the  original  will  was  written  by  Fer- 
guson, in  whom  he  confided.  If  he  had  in- 
tended it  as  his  complete  will,  would  he  not 
have  perfected  it  by  signing  and  publish- 
ing? Would  he  .not  have  made  some  dispo- 
sition of  the  remainder  of  his  estate,  and 
said  something  as-  to  the  mortgage  due 
from  the  estate  of  his  brother  Jesse  Cogbill? 
This  memorandum  was  not  intended  as  a 
will,  but  only  a  project  of  a  will.  It  is  in- 
complete—a blank  left  for  executors — aijd 
concludes  abruptly  with  and  &c.  His  call- 
ing it  a  will  is  immaterial.  The  case  of 
Matthews  v.  Warner  furnishes  much 
stronger  ground,  and  yet  the  will  was  held 
not  to  be  valid. 


(a)  Douff.  »& 


(b)  See  Rev.  Code,  vol.  1.  c.  OS,  p.  160. 

(c)  r  -  --       -       - 


_    On  the  Statute  of  Frauds,  462. 

(d)  4  Ves.  jr.  209,  in  the  case  of  Matthews  v.  War- 
ner. 

(e)  Roberts  on  Statute  of  Frauds,  468. 

(f)  4  Ves.  Jr.  904. 
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It  is  perfectly   clear,    that   both    Cogbill 

and    Ferguson    were    acquainted    with   the 

mode  of   perfecting  a  will.     Knowing  that 

the  memorandum  was   void  as  to  real 

492  estate,  it  is  a   *fair  presumption  that 
they  considered  it  void  as  to  personal 

estate  also.  But  it  appears,  from  the  evi- 
dence of  Ferguson,  that  Cogbill  did  not 
consider  this  memorandum  as  a  codicil.  It 
was  furnished  to  write  a  will  by,  and  was 
to  form  a  part  of  his  will  when  certain  acts 
were  done.  His  leading  object  was  to  re- 
lease the  mortgage  on  the  estate  of  his 
brother  Jesse  Cogbill.  By  examining  the 
memorandum  it  will  be  found,  that,  if  it 
be  established  as  a  codicil,  that  great  ob- 
ject will  be  defeated.  The  testator  had 
originally  inserted  words  in  the  memoran- 
dum, which  would  have  had  nearly  the 
effect  intended  of  releasing  the  mortgage  to 
Jesse  Cogbill's  heirs.  He  afterwards  erased 
them,  in  order  to  execute  a  release.  His 
not  having  done  so,  shews  that  his  inten- 
tion is  incompletely  expressed.  In  none  of 
the  cases  cited  by  Mr.  Call  is  there  this 
strong  circumstance,  that  there  was  a  con- 
dition annexed,  without  the  performa&ce  of 
which  the  testator  did  not  intend  the  paper 
to  be  his  will. 

In  Shepherd's  Touchstone,  p.  403,  there 
is  a  case  which  establishes  the  principle 
for  which  I  contend.  There  a  notary  was 
directed  by  the  testator,  to  write  a  will  of 
his  laud  to  J.  S.  with  a  condition ;  and 
the  notary  wrote  the  will  to  J.  S.  but  the 
testator  died  before  he  could  write  the  con- 
dition ;  and  the  whole  will  was  held  to  be 
void. 

The  memorandum,  in  the  case  before  us, 
was  declared  by  the  testator  as  the  basis  of 
a  new  will.  The  witness  explicitly  states 
that  he  did  not  consider  it  a  codicil,  but 
only  a  memorandum  to  write  a  new  will  by. 
Cogbill  repeatedly  declared  that  he  would 
not  sign  the  draught  of  a  will,  until  he  had 
previously  signed  the  release.  As  an  evi- 
dence of  the  estimation  in  which  he  held 
these  papers,  the  original  will  was  put  in  a 
trunk  in  a  place  of  safety,  but  the  draught 
was  thrown  into  a  closet.  Death,  by  acci- 
dent, often  gives  validity  to  a  paper  incom- 
plete in  itself;  but  it  never  makes  a  paper 
absolute,  when  it  was  not  so  intended  by 
the  testator  till  a  certain  condition  should 
be  performed.  He  concluded  bv  referring 
to  Roberts  on  the  Stat,  of  Frauds,  337, 
453. 

493  *Wickham,  in  reply.     The  argument 
of  Mr.  Randolph  is   founded    on    the 

assumption  of  a  position  which  is  the  main 
subject  of  controversy  between  us.  He  says, 
that  the  testator  never  intended  the  memo- 
randum as  the  identical  paper  which 
should  be  his  will.  Admitted:  but  on  all 
questions  of  wills  of  personal  estate,  the 
only  inquiry  is,  whether  the  testator  in- 
tended to  dispose  of  his  property  in  a  par- 
ticular way.  It  is  unimportant  whether  he 
expressed  that  intention  on  any  particular 
paper.  It  is  admitted,  too,  that  there  are 
strong  prejudices  against  any  disposition 
of  an  estate  without  the  solemnity  of  writ- 
ing. 

Much  has  been  said  to  impeach  the  cred- 
ibility of  two  of  the  witnesses;  but  they 
are  more  important  to  the  appellees  than  to 


ourselves.  Suppose  we  had  exhibited  this 
paper,  and  proved  the  handwriting  of  the 
testator,  could  there  have  been  any  doubt 
but  it  would  have  been  established  as  a  good 
codicil,  as  to  the  personal  estate?  All  that 
was  wanting  was  that  internal  evideoce 
which  the  paper  itself  affords.  Reject  the 
testimony  of  those  two  witnesses,  and  the 
will  is  proved  beyond  a  doubt :  it  is  proved 
by  the  evidence  of  other  witnesses. 

But,  it  is  said,  the  paper  is  incomplete  in 
itself;  there  is  an  et  caetera  at  the  codcIq- 
sion  I  So  there  are  in  many  sections  of 
Littleton :  yet  the  law  has  always  been  con- 
sidered as  fully  stated  by  him. 

The  signature  of  the  testator  is  only  nec- 
essary in  wills  of  real  estate.  It  is  remark- 
able that  all  the  laws  respecting  wills  of 
personal  estate  are  merely  prohibitory.  In 
no  instance  do  they  enlarge  the  rights  of 
the  parties ;  but  leave  them  as  they  stood 
before. 

It  is  asked  why  Ferguson  took  the  papers 
from  the  house  of  Cogbill?  Why  should  he 
not?  It  was  the  house  of  a  bachelor ;  none 
but  negroes  were  about  it,  and  persons  in- 
terested in  destroying  the  papers.  But 
why  give  them  to  Archer?  For  the  same 
reason  which  induced  him  to  take  them;  to 
preserve  them.  Mr.  Archer  was  a  respect- 
able man,  and  a  friend  of  the  testa- 
494  tor.  But  why  consult  counsel?  *As 
the  friend  of  orphans.  Why  shonld 
Ferguson  attend  the  counsel?  For  a 
very  plain  reason ;  that  the  counsel  might 
know'  what  he  could  prove.  But,  tech- 
nically, Ferguson  has  been  guilty  of  for- 
gery I  He  certainly  shewed  more  delicacj 
than  necessary,  from  a  mistaken  apprehen- 
sion of  the  law.  But  in  point  of  morality 
the  act  might  be  proper  or  not,  according^ 
to  the  motives  with  which  it  was  done. 

But  it  is  said  to  be  strange  that  we  should 
contend  that  all  those  papers  constitute  one 
will  1  Why  should  we  not?  If  a  man  leave 
twenty  testamentary  papers  relating  to  per- 
sonal estate,  all  may  be  proved ;  and,  as  far 
as  they  are  consistent,  they  shall  stand. (a) 

In  considering  this  question,  I  shall  rely 
upon  what  has  before  been  stated  by  Mr. 
Call,  that  the  animus  testandi  is  all  that  is 
necessary.  I  shall  inquire,  not  whether  the 
testator  meant  this  particular  paper  to  be 
his  will,  but  whether  he,  having  the  animos 
testandi,  meant  this  disposition  of  his  prop- 
erty. This  paper  is  merely  an  evidence  of 
his  intentions.     **Non  jus  esse  in  tabnlis.'* 

A  will  or  testament  is  defined  by  Sir  Wil- 
liam Blackstone  to  be,  **the  legal  declara- 
tion of  a  man's  intentions,  which  he  wills 
to  be  performed  after  his  death.'*  The 
form  of  the  will  is  the  mere  effect  of  posi- 
tive institutions.  The  true  inquiry  is, 
whether  it  be  the  declaration  of  a  will. 
This  brings  us  to  the  question,  what 
solemnities  are  required  by  law.  All  the 
authorities  shew  that  a  declaration  is  suS- 
cient  as  to  personal  estate,  whether  further 
formalities  were  required  or  not ;  for  utile 
per  inutile  non  vitiatur :  that  which  is  good 
in  itself  shall  not  be  rendered  invalid  by 
the  omission  of  a  circumstance  which  is 
unnecessary. 

The  case  in  Richardson,  26,  is  cited  in  7 
Bac.  Abr.  338,  339,    Gwil.    edit,    and  is  an 


(a)  2  Atk.  88,  Stone  y.  Evans. 
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'express  authority  in  our  favour.  D7er,  and 
<xodolphin,  and  Swinburne,  are  said  to  be 
old  books  of  little  authority  in  Westmin- 
ster-Hall ;  that  the  case  in  Dyer  is  confused ; 
and  that  Godolphin  and  Swinburne  copy 
from  him.  Dyer  is  a  book  of  e^reat  author- 
ity ;  so  much  so,  that  it  is  quoted  in  almost 

every  page  of   Ld.  Coke.    There  is  a 
495      *peculiar  propriety  in    going  back  to 

the  old  authorities  for  an  exposition 
of  the  law  with  respect  to  wills  of  personal 
estate;  because,  since  the  statute  of  frauds 
requiring  certain  requisites  in  the  disposi- 
tion of  lands  by  will,  almost  every  question 
turns  upon  those  circumstances.  Powell 
has  been  referred  to,  to  shew  that  Dyer  has 
been  overruled ;  but,  if  we  look  at  Powell, 
p.  26,  27,  we  shall  find  that  the  authority 
of  Dyer  has  not  been  denied;  two  anony- 
mous cases  from  I/eonard  are  indeed  contra- 
dicted by  the  cases  of  Nash  v.  £dmunds,(a) 
and  William  v.  £^dmunds;(b)  but  this  was 
because  the  cases  in  I/conard  related  to 
lands,  and  the  testator  had  given  no  di- 
rections about  writing  his  will:  his  words 
were  officiously  committed  to  writing 
without  his  authority.  Mr.  Hay  refers  to 
7  Bac.  Abr.  Gwil.  edit.  317,  as  an  author- 
ity in  point.  This  case  is  stated  more  fully 
in  8  Vin.  Abr.  118,  119,  pi.  16,  as  in  MS. 
under  the  name  of  Bartlett  v.  Ramdsden ; 
but  it  has  no  application  to  the  case  before 
the  Court :  it  went  entirely  on  the  distinc- 
tion that  the  testator,  after  drawing  up  his 
own  will,  sent  it  to  counsel  to  be  advised  of 
the  legality  of  it ;  but,  not  having  published 
it  after  receiving  it  back,  it  was  held  to  be 
no  will.  But  if  it  had  been  sent,  with 
directions  to  write  or  copy  it,  it  would 
have  been  a  good  will.  In  that  case,  the 
will  was  drawn  *  for  the  consideration 
of  counsel;  in  this,  it  was  drawn  after 
counsel  had  been  consulted.  The  next  au- 
thority referred  to  by  Mr.  Hay,  is  Swin- 
burne, page  6,  figure  (14).  If  he  had  read  a 
little  further,  he  would  have  seen  that,  for 
the  most  part,  testament^,  so  far  as  they 
are  perfected,  are  good.  How  ofteq  does  it 
happen,  that  a  will,  though  not  good  as 
to  real  estate,  when  the  testator  meant  to 
do  something  more,  yet  is  good  as  to  per- 
sonal. In  page  521,  of  Swinburne,  Mr. 
Hay  says  there  is  an  authority  in  his 
favour.  How  is  this  authority  to  be  under- 
stood? Clearly  as  a  draught  for  future  con- 
sideration, as  will  appear  from  perusing 
the  next  preceding  pa^e,  519,  figures(9)  and 
(10).  Great  reliance  is  placed  on  the  cir- 
cumstance that  Cogbill  did  not  intend  to 
sign    his    will,    until    the  release   could  be 

prepared  and  executed.  No  doubt  he 
496      intended    a    release:  *but   for  whom? 

Not  for  the  persons  now  before  the 
Court,  but  for  the  descendants  of  Jesse 
Cogbill. 

But  the  verbal  directions  respecting  the 
outstanding  debts,  are  not  inserted  in  the 
will !  What  does  this  prove?  take  it  either 
way.  It  might  be  proved  now  in  the  Court 
of  Chesterfield.  By  affirming  the  decree  of 
that  Court,  it  does  not  preclude  the  parties 
interested  from  proving  that  fact.  That 
disposition  may  well  consist  with  the  one 
made  by  the  paper  written  by  Ferguson. 


But  the  testator  intended  some  further 
formalities  I  and  the  omission  of  them,  it 
is  said,  destroys  the  will.  That  is  the  very 
point  upon  which  we  are  at  issue.  While 
we  admit  that  he  did;  yet  all  the  authori- 
ties are  against  the  position  Contended  for 
on  the  other  side.  Toller,  page  3,  and 
Roberts  on  Frauds,  page  450,  are  cited  and 
relied  on.  While  it  will  readily  be  admitted 
that  those  are  authors  of  great  talents,  yet 
no  person  will  say  that  their  mere  opinions 
are  authorities.  Whatever  doctrines  are  to 
be  found  on  this  point  in  those  writers  are 
inferences  and  erroneous  inferences  from 
the  authorities  cited  by  them.  The  doctrine 
to  be  found  in  page  3,  of  the  new  edition 
of  Toller,  is  not  inserted  in  the  first.  Prob- 
ably he  copied  it  into  the  second  edition, 
from  Roberts ;  they  both  cite  the  same  cases, 
all  of  which  are  referred  to  in  Limbery  v. 
Mason,  (c)  and  support  the  doctrines  for 
which  we  contend.  The  passage  in  Roberts 
relied  on  by  Mr.  Hay,  contains  merely  the 
author's  opinions.  Cases  are  said  to  have 
been  decided,  but  when,  or  where  is  not 
shewn,  nor  are  any  of  the  circumstances 
stated.  In  a  subsequent  page  of  the  same 
writer,  (p.  453,)  if  his  book  be  considered 
as  an  authority,  the  doctrine  for  which  we 
contend  is  expressly  recognized.  The  case 
of  Coles  V.  Trecothick,  (d)  turns  wholly  upon 
the  question  whether,  in  that  case,  there 
should  be  a  specific  performance  of  an 
agreement.  Not  a  word  about  a  will  exists 
in  the  whole  case ;  and  yet  a  mere  dictum 
thrown  out  by  the  Judge  by  way  of  illustra- 
tion, in  a  case  to  which  it  had  no  reference, 
has  been  quoted  as  a  point  decided  in    the 

cause. 
497  *I    come  now  to  the  only    authority 

which  seems,  in  any  point,  to  support 
the  doctrines  contended  for  on  the  other 
side;  the  case  of  Matthews  v.  Warner,  (e) 
If  that  case  be  taken  altogether,  I  would 
not  wish  a  stronger  one  in  our  favour.  It 
shews  that  Roberts  had  totally  misappre- 
hetided  the  law  on  the  subject.  There  are 
three  points  in  which  that  case  differs 
wholly  from  this:  1st.  It  was  only  the 
plan  of  a  will,  and  so  indorsed  by  the  testa- 
tor ;  and  he  never  did  give  the  plan  to  any 
person  to  write  a  will  b3' :  2dly.  Four  years 
afterwards,  he  wrote  a  different  paper,  ab- 
rogating all  former  wills:  3dly.  There  was 
parol  evidence,  witness  after  witness,  to 
prove  that  he  had  changed  his  intentions ; 
and  one  witness  proved  thaf  he  had  seen  a 
subsequent  will  to  this,  making  a  different 
disposition  of  his  estate.  But  is  that  the 
case  with  ua?  No.  If  such  a  will  as  the  one 
now  before  this  Court,  had  been  the  subject 
of  controversy  in  that  case,  can  there  be 
any  doubt  but  it  would  have  been  considered 
a  good  will? 

The  case  of  Right  v.  Price,  (f)  has  no 
application  to  this.  That  case  only  decided 
the  point,  that  there  must  be  a  mental  as 
well  as  a  corporeal  presence.  The  memo- 
randum, it  is  understood,  is  alone  to  be 
considered  before  this  Court;  but  we  con- 
tend that  the  parties  will  not  be  barred 
from  producing  the  draught  to  Chesterfield 


(a)  Cro.  Ellz.  100. 

<l))  Dyer,  72,  a.  note  (2). 


(c)  Comyn's  Rep.  461. 

(d)  9  Ves.  jr.  349. 

(e)  4  Ves.  Jr.  185. 

(f)  Doubt.  248. 
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Court,  hereafter,  and  proving  it;  and,  as  far 
as  that  shall  be  consistent  with  the  mem- 
orandum, both  shall  stand.  This  is  the 
most  authentic  paper,  because  it  is  the 
will  of  John  Cogbill  written  with  his  own 
hand. 

But  we  are  told  that  we  must  resort  to  a 
Court  of  Equity  to  set  up  the  lost  will ;  that 
our  Court  of  Probate  has  no  jurisdiction, 
except  under  the  act  of  Assembly,  which 
speaks  of  the  original  will  only ;  but  it  has 
jurisdiction  of  matters  testamentary  gener- 
ally. Our  Court  of  Chancery  has  no  juris- 
diction but  under  the  act  of  Assembly; 
and  that  gives  it  jurisdiction  in  all  matters 
of  equity.  So  that  both  amount  to  the 
same  thing.  In  the  case  of  Bransby  v. 
Keridge,(a)  it  is  expressly  said  that  a 
Court  of  Chancery  in  England  has  no  ju- 
risdiction of  matters  testamentary. 
498  *As  to  Mr.  Randolph's  argument  that 
Cogbill  was  so  intent  upon  the  release 
that  he  never  would  sign  his  will  until 
that  was  executed,  making  the  one  condi- 
tion dependent  upon  the  other;  the  an- 
swer is,  that  the  only  misfortune  to  us,  is 
that  he  did  not  execute  the  release. 

Here  was  a  continuing  intention  on  the 
part  of  Cogbill  to  dispose  of  his  estate  as 
expressed  in  this  memorandum ;  which  is  a 
strong  circumstance  in  our  favour.  The 
cases  cited  by  Mr.  Randolph  of  a  non-con- 
tinuing intention  have  no  application. 

Thursday,  June  2.  The  Judges  delivered 
their  opinions. 

JUDGE  TUCKER.  John  Cogbill  made 
his  will  duly  executed;  but  on  the  death  of 
T.  N.  Cogbill,  one  of  his  principal  devisees 
and  legatees  therein,  he  gave  that  will, 
with  a  memorandum  all  written  in  his  own 
hand,  but  without  his  name  in  any  part  of 
it,  and  without  date,  and  concluding,  in 
these  words,  '*  lastly,  I  do  nominate  and 
appoint  Capt.   Charles  Graves,    Armistead 

Hill,  and , executors  of  my  last  will, " 

&c.  to  James  Ferguson  to  write  a  new  will 
by.  In  this  memorandum  there  is  a  razure, 
by  which  it  appears,  that  at  the  time  of 
writing  the  memorandum,  he  had  given  all 
his  outstanding  debts  with  the  residue  of 
his  estate  to  S.  N.  Cogbill,  the  daughter 
of  T.  N.  Cogbill,  in  whose  favour  a  similar 
bequest  had  been  made  in  his  first  will. 
Ferguson  swears  that  this  razure  was  made 
by  Cogbill,  before  he  received  the  memoran- 
dum from  him^  and  that  he  verbally  directed 
him,  that  the  outstanding  debts  before  be- 
queathed to  Cogbill  should  go  to  Armistead 
Hill.  He  likewise  swore  (as  I  understood 
him) that  he  prepared  a  will  agreeably  to 
CogbiU's  instructions,  that  is  to  say,  com- 
prising^ all  the  legacies  contained  in  the  first 
will,  (except  the  one  to  T.  N.  Cogbill,  who 
was  now  dead,)  those  in  the  written  memo- 
randum prepared  in  Cogbill' s  own  hand- 
writing, and  the  verbal  directions  respect- 
ing the  outstanding  debts,  of  which  he 
says  he  took  a  memorandum  in  writing, 
in  Cogbiirs  presence.  That  he 
499  delivered  *the  draught  of  the  will  to 
Cogbill,  who  read  it  over  more  than 
once,  as  he  believes,  and  approved  of  it ;  but 
did  not  sign  it,  as  he  wished  to  release  his 
brother  Jesse  Cogbill's  estate  from  a  con- 

(a)  8  Bro.  Par.  Cases,  868,  cited  In  7  Bac.  Abr.  GwlL 
^d.  878,  879. 


siderable  debt  due  by  mortgage,  and  re- 
quested Ferguson  to  prepare  a  release  for 
that  purpose,'  on  a  separate  paper,  which  be 
would  execute,  and  then  sign  his  will. 
Ferguson  prepared  a  rough  draft  of  a  re- 
lease, and  shewed  it  to  Cogbill,  but  bein^ 
interlined,  Cogbill  requested  him  to  copy 
it  over  again,  which  he  did.  From  the 
time  of  receiving  the  instructions  to  that 
of  Cogbill's  death  was  several  months;  and 
the  draught  of  the  will  was  prepared  aod 
delivered  to  him  about  two  months  be- 
fore that  event:  about  a  fortnight  preced- 
ing it,  Ferguson  called  at  his  house,  when 
Cogbill  asked  if  he  had  finished  the  release. 
Ferguson  said  that  he  had  not ;  Cogbill  then 
said  he  wished  he  would,  as  he  was  anxions 
to  sign  his  will.  In  his  last  illness  he  seot 
to  Ferguson  for  the  release ;  he  went  to  his 
house,  but  found  him  in  a  delirious  state, 
and  incapable  of  executing  the  release,  or 
the  will :  and  he  died  without  doing  either. 
On  further  examination  Ferguson  said,  that 
in  writing  the  will  he  pursued  the  word& 
of  the  memorandum  verbatim,  as  far  as  thej 
went.  That  when  Cogbill  was  ill,  finding 
his  papers  lying  about  in  an  insecure  man- 
ner, he  took  the  first  will,  and  the  draught 
of  the  second,  and  gave  them  to  Mr.  Archer 
to  take  care  of,  that  Cogbill  might  execute 
the  will  if  he  should  get  well  enough  to  do 
it.  That  Archer  returned  the  papers  ta 
him  after  Cogbill's  death,  and  then  he  de- 
livered them  to  Mr.  M'Rae  to  be  exhibited  in 
Chesterfield  Court,  where  the  witness  saw 
them,  and  was  examined  respecting  them. 
That  he  has  never  seen  them  since,  and 
understands  the  draught  is  lost:  that  the 
memorandum  in  Cogbill's  hand-writing  was 
never  out  of  his  possession  until  Cogbill's 
death.  Mr.  M'Rae  confirms  the  production 
of  the  draught  at  Chesterfield  Court,  and 
says  that  he  understands  it  has  since  been 
lost;  being  thrown  about,  and  thought  of 
no  consequence.  The  County  Court  estab- 
lished the  first  will,  and  admitted  the  mem- 
orandum in  Cogbill's  hand- writing 
500  *to  record,  as  a  codicil  to  it ;  but  paid 
no  regard,  as  far  as  appears,  to  the 
draught  prepared  by  Ferguson.  On  an 
appeal  to  the  District  Court,  as  to  so  much 
of  the  proceedings  in  the  County  Court,  as 
related  to  the  memorandum,  admitted  to 
record  as  a  codicil,  that  Court  reversed  the 
order  of  the  County  Court,  and  rejected  the 
paper  as  a  codicil;  from  this  there  is  an 
appeal  to  this  Court. 

This  cause  has  been  very  elaborately  ar- 
gued on  both  sides,  and  the  reasons  both  for 
and  against  the  judgment  of  the  District 
Court  are  so  strong,  that  I  have  found  my- 
self at  a  loss  to  decide  which  ought  to  pre- 
ponderate. That  this  memorandum  wholly 
written  by  the  deceased  in  his  deliberate 
moments,  is  an  evidence  of  his  intention  to 
dispose  of  his  estate,  in  the  manner  therein 
mentioned,  cannot  be  doubted.*  But  that  it 
does  not  amount  to  such  evidence  as  the 
law  requires  to  effectuate  the  testator's  in- 
tention is  fully  manifest  from  this  circum- 
stance, that  although  it  expresses  an 
intention  to  dispose  of  the  lands  therein 
mentioned,  yet  not  being  signed  by  him,  it 
does  not  furnish  that  conclusive  evidence 
of  such  intention  which  the  law  will  not 
dispense  with.    But  it  is  said,  though   not 
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effectual  as  a  devise  of  lands,  it  is  perfect 
and  complete  as  a  will  of  personal  property. 
I  am  not  altogether  certain    of  that ;  .being 
without  name,  or   date,  and  in  part  erased, 
and  even  unfinished,  it  could  not  be   estab- 
lished without  the   aid   of  parol  testimony, 
not  only  as    to  the  hand-writing,  but  as    to 
the  subject  of   which   it  speaks.     Suppose, 
for  example,  the  testator  had  not  any  slaves 
of  the  same  names  with  those  mentioned  in 
this  paper;  if  this  were  proved  to  the  Court, 
would  they  consider  it  as  his  will,  or  that  of 
some  other  person  for  whom  he  had  been  re- 
quested  to  prepare  one.    Parol   testimony 
and  circumstances  must  be  resorted   to,  to 
satisfy  the  mind  of  a  Court,  that  a  paper  in 
this  form  is  the  last  will  and  testament  of 
any   person   whatsoever;  even    of   him,  in 
whose   hand- writing  it  is   found.     If  then 
the  paper  needs  the  aid  of  parol  testi- 
501      mony  and  circumstances  to  support  *it, 
may  it  not  also  be  defeated  by  evi- 
dence, of  the  same  kind?    The  evidence,  in 
the  present  case,  is   not  that  the   deceased 
John  Cugbitl  shewed  this  paper  to  Ferguson 
as   his    will,    or    delivered   it   to   him    for 
safe  keeping  as  such ;  but  that  he  delivered 
it  to  him  accompanied  by  another  paper,  and 
verbal  instructions,  as  a  memorandum,  from 
which  to  draw  a  will,    which    the    testator, 
at  the    time  of  giving   these   instructions 
meant  to  execute    as   his  will;  but  which 
when    prepared,  and    shewn    to    him,  and 
perused  by  him,  he   did   not    execute.     He 
certainly,    when    he  delivered    this  paper 
to  Ferguson  did   not  mean  it  to  be  a    cod- 
icil to  his  former   will;  but   it   was  given 
as  a  memorandum,  or  instruction   only,  by 
which  to  prepare   another   will  as  to   that 
part  of  his  estate  therein  mentioned.    It  was 
not  a  whole,  but  a  part  only  of  a  project  of 
a  will  to  be  prepared ;  he  did  not  give  authen- 
ticity to  it,  as  his  will,  but  as  the  ground- 
work, upon    which  a  more   formal    paper, 
containing  a  variety   of   other   provisions, 
should  be  prepared,  in  order  to  be  thereafter 
executed  by  him  with   all  due  solemnities. 
This  paper  then  at  the  time  he   delivered  it 
to  Ferguson,  was  not  his  will,  nor  a  codicil 
to  this  former  will ;  but  something  else.     It 
matters  not,  I  conceive,    by    what     other 
name,  or  description  it  is  called,  if  it  were 
not  one  or  the  other  of  these,  at  the  time  of 
the  delivery  thereof  to  Ferguson.     Its  effect 
as  either  must  depend  upon   what  it  was  at 
that   moment.     That  it   was   of  no   impor 
tance  in    the  eyes  of   Mr.  Cogbill,  appears 
from  this,,  that  Ferguson  never  returned    it 
to  him  so  long  as  he   lived.     He  gave    him 
his  former   will,  and  the  draught  which  he 
had  prepared  for  a  new  one.     Cogbill  seems 
to  have  thought    no  more  about  it.     It  was 
a  perfect  derelict;  Cogbill's  attention  never 
was    turned   to    it    after    he   received    the 
draught;  but  his  attention   was  engrossed 
by  the   desire   of   executing  that  after   he 
should    have   done    an    act,    which    if  not 
done    before   the    execution    of    the    will, 
must     operate   as    a    revocation    of   it    in 
part.    He     had     resolved     upon   this     act 
(as  would   seem    from    Ferguson's     mem- 
orandum,   though    I    lay    no     stress 
502     upon  it,    as  he    *was  not  particularly 
interrogated  upon   that  point)    after 
Ferguson    received   his   instructions   from 
him  respecting  the  mortgage  debt,  due  from 


his  brother's  estate.  His  anxiety  to  exe- 
cute t^e  release,  and  to  sign  his  will  as 
prepared  by  Ferguson,  manifest  a  con- 
viction in  his  own  mind  that  he  had  done 
nothing  since  the  death  of  Thomas  Nelson 
Cogbill,  which  did,  or  could  amount  to  a 
disposition  of  the  property  formerly  devised 
and  bequeathed  to  him.  I  rely  on  this  cir- 
cumstance to  prove  that  he  died  intestate  as 
to  that  property :  unless  his  approbation  of 
the  draught  which  Ferguson  had  prepared 
by  his  direction  should  amount  to  a  publi- 
cation of  that  will:  but  that  question  is 
not  now  before  us;  I  shall,  therefore,  say 
no  more  concerning  it. 

Upon  the  whole,  I  am  of  opinion  that 
the  paper  now  before  the  Court  was  not 
prepared  or  intended  by  Mr.  Cogbill  as  a 
will,  of  itself,  or  as  a  codicil  to  his  former 
will ;  nor  was  it  delivered  by  him  to  Fer- 
guson to  keep,  as  either  the  one  or  the 
other :  consequently  that  it  never  received 
from  him  any  authentic  character,  which 
might  in  any  event  denominate  it  a  testa- 
mentary paper,  and  that  the  judgment  of  the 
.District  Court  be  affirmed.  In  dissenting 
from  the  opinions  of  the  majority  of  the 
Court,  I  feel  that  degree  of  distrust  of  my 
own,  which  nothing  but  a  sense  of  duty 
could  overcome. 

JUDGE  ROANE.  On  the  9th  of  Novem- 
ber, 18105,  John  Cogbill  made  his  last  will 
and  testament,  duly  executed  before  six  wit- 
nesses. He  therein  gives  to  Sally  Hill, 
daughter  of  his  brother  Jesse  Cogbill,  seven 
negroes,  some  horses  and  cattle,  and  a  bed 
and  furniture.  He  gives  to  his  nephew 
Thomas  Nelson  Cogbill,  son  of  his  brother 
Jesse  Cogbill.  the  plantation  on  which 
he  lived,  15  negroes,  5  horses,  23  cat- 
tle, 10  sheep,  all  his  stock  of  hogs, 
household  and  kitchen  furniture,  (except  the 
bed  given  to  Sally  Hill,)  plantation  uten- 
sils, all  his  outstanding  debts,  and  all  the 
remainder  of  his  estate  both  real  and  per- 
sonal; his  said  nephew  paying  all  his 
just  debts.  In  the  event  of  his  said 
*niece  and  nephew  dying  without  is- 
sue of  their  bodies  lawfully  begotten, 
he  gives  these  interests  over  to  Jesse  Cog- 
bill and  John  Cogbill,  (sons  of  his  brother 
George  Cogbill, )  as  may  be  particularly  seen 
by  reference  to  the  will  itself.  James  Fer- 
guson is  a  witness  to,  and  was,  probably, 
the  drawer  of  this  will;  and  seems  to  have 
been  privy  to,  and  consulted  on,'  the  affairs 
of  the  testator  throughout.  Thomas  N. 
Cogbill,  Armistead  Hill,  (the  husband  of 
Sally  Hill,)  and  Charles  Graves,  are  ap- 
pointed executors. 

Thomas  N.  Cogbill  having  died  some 
time  after,  and  the  dispositions  to  him 
being,  of  course,  at  an  end,  the  testa- 
tor contemplated  a  change  in  his  will. 
His  intentions  on  this  subject  were 
stated  orally  to,  and  committed  to  writing 
by,  Ferguson,  upon  a  paper  now  produced, 
with  a  view  of  consulting  Mr.  Gregory, 
(a  lawyer,)  touching  the  legality  of  the 
limitations  therein  contained.  The  paper 
is  very  rough  and  imperfect;  but  the  dispo- 
sition purported  therein  is  in  substance  as 
follows.  He  lends  to  Sally  Cogbill,  widow  of 
Thomas  N.  Cogbill,  the  plantation,  negroes, 
stock,  furniture,  and  plantation  utensils 
before  given  to  Thomas  N.  Cogbill,  during 
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her  widowhood,  and  ^*  after  the  death"  of 
Sally  Cof^bill,  widow,  Ac.  he  gives  to  her 
daughter,  Sally  N.  Cogbill,  the  interests 
aforesaid.  He  gives  to  Sally  Hill,  7  ne- 
groes, 2  horses,  all  his  outstanding  debts, 
except  the  deed  of  trust  of  his  brother  Jesse 
Cogbill,  and  the  remainder  of  his  cattle. 
He  also  gives  her,  in  case  she  has  a  living 
heir,  one  half  of  the  trust  deed  aforesaid,  and 
the  other  half  thereof  to  Sally  N.  Cogbill,  his 
grand-niece,  with  proviso  that  she  shall  also 
have  the  other  half,  in  the  event  of  Sally 
Hill's  dying  without  living  issue;  and,  in 
case  of  Sally  N.  Cogbill' s  death  without 
lawful  issue,  then  her  mother  to  have  the 
whole,  and  Armistead  Hill  to  pay  his  debts, 
out  of  the  legacy  given  to  his  wife. 
Charles  Graves,  Sally  Cogbill,  aqd  Armi- 
stead Hill,  are  named,  in  this  paper,  as  his 
executors. 

On  this  paper  is  an  indorsement,  by  Fer- 
guson, (at  what  time  made  is  not  partic- 
ularly shewn, )  that  a  release  was  to  be 
prepared  in  favour  of  Jesse  Cogbill's 
504  heirs,  for  the  ^amount  of  the  deed  of 
trust;  and  that,  in  the  will  to  be 
written  by  him  for  the  testator,  the  clause 
respecting  the  deed  of  trust  was  to  be 
omitted. 

After  the  writing  of  this  paper,  and  about 
7  or  8  months  before  the  death  of  the  testa- 
tor, he  delivered  to  Ferguson,  his  will  of 
November,  1805,  aforesaid,  and  the  memoran- 
dum or  paper  which  is  now  in  question  to 
write  a  will  by. 

That  memorandum,  the  subject  of  the 
present  controversy,  is  without  date 
or  signature,  but  is  wholly  in  the 
hand-writing  of  the  testator,  and  sensibly 
and  fairly  written,  except  as  to  an  oblitera- 
tion hereafter  more  particularly  noticed. 

In  i,t  he  lends  to  Sally  Cogbill,  as  long  as 
she  remains  Thomas  Nelson  Cogbill's 
widow,  the  plantation,  negroes,  stock,  fur- 
niture, and  plantation  utensils,  before 
given  to  him.  He  then  gives  to  Sally  Nel- 
son Cogbill,  (the  daughter  of  Thomas  Nel- 
son Cogbill  and  Sally  Cogbill,)  and  her 
heirs  and  assigns  forever,  (and  in  case  of 
her  dying  wiiihout  issue  of  her  body,  law- 
fully begotten,)  to  her  mother  and  Sally 
Hill,  equally  to  be  divided,  all  the  interests 
aforesaid.  In  the  draught  of  this  paper, 
after  the  specification  of  those  interests, 
these  words,  **  together  with  all  my  outstand- 
ing debts,  and  all  and  every  remainder  ot 
my  estate,  both  real  and  personal,  of  every 
kind  whatsoever,"  had  been  added  and  oblit- 
erated by  drawing  a  pen  through  them. 
Two  expletory  words,  entirely  unimportant 
to  the  sense,  were  also  interlined  by  Fer- 
guson, with  the  assent  of  John  Cogbill, 
and  afterwards  erased  by  Ferguson,  for 
some  reason  which  cannot  affect  the  ques- 
tion now  before  us.  The  conclusion  of  this 
paper  is  in  these  words :  **  Lastly,  I  do  nomi- 
nate   Capt.    Charles     Graves,      Armistead 

Hill,    and ,  executors  to   this    my 

last  will,"  &c. 

It  is  evident  that  the  first  paper,  written 
by  Ferguson,  as  aforesaid,  was  intended  as  a 
rough  sketch  of  the  whole  will  of  the  tes- 
tator, comprehending  the  codicil  made  nec- 
essary by  Thomas  Nelson  Cogbill's  death ; 
•at  the  last  paper,  (the  one  now  in 
1,)  was  merely  intended  as  a  supple-  | 


ment  to  the  will ;  by  which,  together 

505  with  the  original  *will  of  November, 
1805,  the  draught,    herein  after  more 

particularly  noticed,  was  to  be  made. 

I  have  deemed  it  proper  to  state,  thns  par- 
ticularly, the  general  contents  of  these  sev- 
eral papers,  to  shew  that  Sally  Hill  and 
Thomas  Nelson  Cogbill,  and,  after  Thomas 
Nelson  Cogbill's  death,  his  wife  and  dangh- 
ter,  were  always  the  principal  objects  of 
the  testator's  bounty;  and  that  whatever 
fluctuations  arose  in  his  mind,  after  the 
death  of  Thomas  Nelson  Cogbill,  respecting 
the  outstanding  debts,  and  principallj 
the  important  debt  due  from  his  brother 
Jesse  Cogbill,  it  was  his  uniform  intention, 
not  only  to  continue  to  the  daughter  of 
Thomas  Nelson  Cogbill,  the  general  pro- 
vision intended  for  her  father,  but  also  to 
give  that  debt,  in  some  shape,  to  these  the 
objects  of  his  preference:  to  speak  more 
particularly,  it  was  his  intention  at  the 
time  of  giving  the  oral  instrnctions  to  Fer- 
guson, (which  were  by  him  reduced  to 
writing  as  aforesaid,)  to  give  all  his  out- 
standing debts,  and  a  moiety  of  the  trust- 
deed  debt,  to  his  niece  Sally  Hill,  her 
husband  paying  all  his  debts;  and  the 
other  moiety  of  the  trust-debt,  aforesaid, 
to  his  grand  niece  Sally  Nelson  Cogbill. 
(the  daughter  of  Thomas  Nelson  Cogbill,) 
with  remainder  over,  Ac.  This  intention, 
(as  far  as  it  relates  to  that  trust  debt,)  was 
not  abandoned  by  him  up  to  the  time  of 
his  death,  as  appears  by  the  testimony  in 
the  cause ;  but  he  intended  to  effectuate  it  in 
another  form,  viz.  by  a  release:  his  inten- 
tion as  to  his  other  outstanding  debts, 
(which  were  probably  not  considerable,)  was 
indeed  not  kept  up  in  the  paper  or  memo- 
randum now  in  question,  nor  is  it  proved 
that  they  were  then  intended  to  he  be- 
queathed to  any  person. 

When  we  consider  the  changes  which, 
from  a  variety  of  causes,  generally  take 
place  in  the  minds  of  testators,  respecting 
the  disposal  of  their  estates,  up  to  the  time 
of  their  deaths,  it  will  rather  excite  admi- 
ration that  the  intentions  of  this  testator 
were  so  steadily  retained  for  a  long  course 
of  time,  than  that,  in  this  trivial  particular, 
they    were     altered:  and     it    is  ccr- 

506  tainly  a  strong  circumstance,  in  'de- 
termining  upon    the     validity  of    a 

will,  that  the  provisions  thereof  are  not 
only  in  unison  with  all  the  testator's  sub- 
sequent as  well  as  previous  testamentary 
papers,  but  also  with  his  uniform  wishes 
and  declarations  upon  the  subject. 

In  the  present  case  the  complaint  is,  not 
that  the  testator  meant  (by  signing  a  re- 
lease) to  vary  the  disposition  of  his  estate 
made  by  this  paper,  as  far  as  it  goes,  with 
reference  to  his  uniformly  avowed  inten- 
tion; but  that  he  did  not  also  bequeath 
away  a  further  interest,  which  he  had  cer- 
tainly before  intended  to  give  to  the  present 
appellants;  that  he  did  not  execute  an- 
other codicil,  which  he  intended  to  execute 
in  the  form  of  a  release,  disposing  of  an 
interest  omitted  to  be  bequeathed  in  this, 
and  which,  from  the  testimony,  he  certainly 
intended  for  the  appellants;  and  that, 
whereas  he  had  before  intended  to  beqneath 
to  them  the  residue  of  his  outstanding 
debts,  he  had  changed  his  intention  in  re- 
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lation  thereto  in  favour  of  the  appellees, 
by  (quoad  hoc)  dying  intestate.  These  are 
complaints  which  come  with  a  very  ill 
grace  from  the  appellees:  the  appellants,  on 
the  other  hand,  may  justly  claim  that  the 
will  of  the  testator  may  be  permitted  to 
•operate  as  far  as  it  is  perfected,  while  they 
have  to  regret,  that  for  want  of  a  due  exe- 
cution of  the  paper  in  question,  (or  its 
counterpart,  the  will  prepared  by  Fergu- 
son,) according  to  our  statute,  they  have 
lost  the  land  certainly  intended  for  them, 
as  also  the  trust  debt  in  question,  for  want 
of  the  intended  execution  of  the  release  in 
their  favour,  as  aforesaid. 

In  determining  the  character  of  the  paper 
in  question,  it  will  be  necessary  to  have 
a  very  particular  reference  to  the  whole 
context  and  phraseology  thereof.  It  will  be 
found  to  be  a  very  well-drawn  codicil,  with 
perhaps  more  form  than  is  usual,  and 
was  even  competent  to  have  passed  the  lands 
thereby  devised,  had  it  been  duly  signed  and 
published  by  the  testator.  It  is  of  no  im- 
portance that  it  wants  a  preamble,  or  has  a 
blank  left  for  the  name  of  an  executor. 
This  last  circumstance  probably  arose 
507  from  the  testator's  *not  having  defin- 
itively concluded,  at  that  time,  what 
person  to  substitute  as  an  executor  in  lieu 
of  Thomas  Nelson  Cogbill,  then  deceased. 
The  word  ** lastly,**  too,  in  the  conclusion 
of  the  paper,  denotes  that  the  intentions  of 
the  testator,  with  relation  to  the  subjects 
of  that  paper,  were  final;  and  the  ^^et 
caetera,*'  which  concludes  the  paper,  is  un- 
doubtedly in  lieu  of  mere  formal  and  super- 
erogatory words,  declaring  all  former  wills, 
conflicting  with  it,  to  be  revoked,  &c. 
Unless  it  is  contended  that  no  will  can  be 
established  which  has  an  interlineation, 
erasure  or  obliteration  in  it,  I  presume  that 
the  before  mentioned  obliteration,  in  this 
case,  touching  the  outstanding  debts,  (and 
which,  it  is  proved,  was  made  Defore  it 
was  delivered  to  Ferguson  to  write  a  will 
by,)  cannot  be  objected;  and  the  two  un- 
important and  expletory  words,  (now 
erased, )  were  added  by  the  express  desire 
of  the  testator,  and  are,  therefore,  as  if 
they  had  been  written  by  him.  The  subse- 
quent act  of  Ferguson  in  erasing  those 
words  from  the  paper,  certainly  cannot 
affect  the  question  before  us. 

This  paper,  thus  adequate  per  se,  at  the 
time,  to  pass  the  personal  estate,  as  a  cod- 
icil, and  wanting  only  a  signature  to  be- 
come competent  to  pass  the  land;  this 
paper,  containing  the  final  settlement  of 
the  testator*s  mind,  touching  the  disposi- 
tion of  the  interests  therein  devised  and 
bequeathed ;  thus  corrected  by  the  obliga- 
tion aforesaid,  respecting  the  outstanding 
debts,  the  most  important  part  whereof,  it 
is  proved,  (and  thus  the  obliteration  is  well 
accounted  for,)  he  meant  to  bequeath  to 
the  same  legatees  by  a  subsequent  release 
or  codicil ;  thi§  paper,  which  the  testator 
erroneously  supposed,  or  supposed  through 
abundant  caution,  wanted  form,  was  deliv- 
ered to  his  friend  Ferguson  to  receive  that 
form  from  his  pen.  It  would  have  been  a 
happy  circumstance,  (so  far  as  it  is  desirable 
that  the  will  of  testators  respecting  the  dis- 
position of  their  property,  should,  unhes- 
itatingly, be  suffered  to  take  effect;  so  far 


as  it  is  highly  to  be  desired    that  litigation 
should  be  prevented  and  avoided,)  if, 

508  instead    of    this    unnecessary    *step, 
(the    having    it   condensed   with  the 

original  will  and  cast  into  form,)  the  tes- 
tator has  signed  the  paper  in  question,  and 
deposited  it  in  his  desk ;  or,  if  you  please, 
in  that  trunk,  or  closet,  in  which  its  coun- 
terpart was  found  at  the  time  of  his  death. 
This  paper  was  delivered  to  Ferguson, 
together  with  the  executed  will  of  Novem- 
ber, 1805;  thereby  appreciating  the  charac- 
ter of  the  former  paper  by  the  dignity  of 
the  latter.  The  two  papers  were  delivered 
to  Ferguson  to  **draw  a  will  by;**  or,  in 
other  words,  to  throw  the  whole  into  what 
was  deemed  by  him  a  proper  form ;  and  the 
paper  now  in  question  was  written  by  the 
testator,  (who  had  applied  to  Ferguson  to 
write  his  will  tor  him,)  in  consequence  of 
Ferguson's  telling  him  it  would  be  best, 
in  order  to  prevent  mistakes,  *  *to  put  his 
wishes  upon  the  subject  into  writing." 
The  paper  was  not,  therefore,  a  mere  plan 
or  project  of  a  will,  depending  upon  the 
unsettled  will  or  caprice  of  the  writer,  but 
contained  his  deliberate  and  settled  in- 
tention respecting  the  disposition  of  his 
estate.  It  was  not  thrown  aside,  (as  was 
the  case  of  the  paper  in  question  in  Warner 
abd  Matthews,  a  case  to  be  more  particularly 
noticed  hereafter,)  among  useless  and  ordi- 
nary papers,  but  was  delivered  to  his  most 
confidential  friend,  together  with  another 
(perhaps  his  most  important)  paper,  for 
the  purpose  of  being  cast  into  form ;  and 
although  the  very  paper  now  in  question 
was  permitted  by  the  testator  to  be  retained 
by  this  friend,  after  the  draught  of  the 
will  was  rendered  to  him  by  Ferguson, 
(undoubtedly  because  he  expected,  that, 
by  executing  the  draughts,  the  original 
would  become  of  no  consequence,)  yet  his 
appreciation  of*  that  original  may  be 
estimated  by  his  appreciation  of  its 
counterpart,  which  he  deposited  in,  per- 
haps, one  of  the  most  secure  places  he 
possessed.  It  is  certain  that,  on  this 
ground,  as  well  as  on  that  of  its  final 
character,  (as  far  as  it  goes,)  this  paper 
will  stand  a  very  advantageous  com- 
parison with  the  cases  of  notes  for  wills, 
with  which  the  books  abound;  as  will  be, 
hereafter,  more   particularly  noticed. 

509  *These  papers  were  delivered  to  Fer- 
guson **to  draw  a  will  by;*'  and  al- 
though he  says  that  he  did  not  consider  the 
paper  as  a  will,  '^but  only  as  a  memorandum 
to  write  a  will  by;**  (an  opinion  taken  up 
by  the  witness,  not  only  from  the  popular 
acceptation  upon  this  subject,  but  because 
the  paper,  embracing  also  lands,  and  not 
being  executed  according  to  the  statute, 
wasv  as  to  them,  in  truth,  no  will;)  it  is 
evident,  from  the  whole  tenor  of  his  testi- 
mony, that  he  thought  himself  as  little  at 
liberty,  in  the  draught  of  the  will  which 
he  made,  to  depart  from  this  paper  as  from 
the  original  will  itself.  He  tells  us,  that 
that  draught  was  (I  presume  with  the  ex- 
ception of  form)  a  verbatim  copy  of  the  two 
papers;  and  Mr.  M'Rae  also  tells  us,  he 
had  compared  them  together  and  found 
them  to  agree,  but  cannot  say  that  this 
agreement  was  entirely  verbatim.  This  ex- 
act correspondence  shews,  in  a  strong  point 
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of  view,  the  sense  of  this  witness,  (the 
drawer,)  touching  the  character  of  this 
paper,  and  that,  although  he  did  not  con- 
sider it  as  **the  will"  of  the  testator,  for 
the  reasons  just  assigned,  that  it  never- 
theless contained  his  final  wishes  respect- 
ing the  disposition  of  his  property,  as  far 
as  it  went.  The  testimony  of  Archer  is 
also  very  strong  in  relation  to  the  testator's 
satisfaction  with  the  draughted  will, 
which  is  a  substantial,  and  perhaps  even  a 
literal  counterpart  of  the  paper  in  question. 
It  is  to  be  regretted,  that  Ferguson  did 
not,  in  due  time,  render  to  the  testator  a 
fair  copy  of  the  release  requested ;  for  then 
the  draughted  will  would  have  been  signed, 
in  relation  to  the  whole  property  therein  de- 
vised and  bequeathed,  and  the  release  would 
also  have  operated  as  a  codicil,  in  respect 
of  entirely  another  interest;  and  thus  the 
whole  intention  of  the  testator  would  have 
been  accomplished.  It  is  evident,  how- 
ever, that,  although  the  testator  wished  to 
execute  the  two  papers  at  the  same  time, 
(not  expecting  to  be  surprised  by  death  in 
the  mean  time,  he  being  proved  to  have 
been  in  good  health, )  the  former  was  not  at 
all  dependent  upon  the  latter,  nor  was 
510  the  execution  of  the  latter  *a  neces- 
sary condition  upon  which  the  execu- 
tion of  the  former  was  to  turn.  They  were 
entirely  independent  and  distinct  transac- 
tions, and  related  to  separate  and  distinct 
interests.  This  wish  of  the  testator  to 
sign  both  papers  at  the  same  time,  well  ac- 
counts, however,  for  the  delay  in  signing 
the  draughted  will,  up  to  the  time  of  his 
death ;  and  .thus,  in  aid  of  the  other  abun- 
dant testimony  in  the  cause,  powerfully 
repels  the  presumption  of  a  change  of  inten- 
tion, generally  inferable  from  a  long  delay 
in  signing  a  will  after  it  has  been  prepared. 
With  respect  to  wills,  perseverance,  rather 
than  mutation  of  intention,  is  the  general 
principle :  a  long  delay  of  signature,  how- 
ever, is,  in  general,  a  circumstance  from 
which  to  argue  a  change  of  intention :  but, 
when  that  delay  is  well  accounted  for,  (as 
in  this  case, )  the  general  principle  remains 
unshaken,  and,  in  making  a  construction, 
will  have  its  effect. 

I  will  now  have  a  more  particular  reference 
to  a  few  authorities  touching  the  question 
before  us. 

This  paper,  or  codicil,  as  relative  to  the 
disposal  of  lands,  is  justly  abandoned  by  the 
counsel  for  the  appellants.  A  will  of  lands 
is  different  from  a  will  of  personal  estate : 
it  must  be  executed  according  to  the  di- 
rections of  the  statute,  being  considered  as 
a  statutory  mode  of  conveyance,  (a)  With 
respect  to  a  will  of  lands,  therefore,  the 
identity  of  the  paper,  with  reference  to  its 
actual  execution  as  a  will,  is  important, 
and  the  very  paper  exhibited  as  the  will  of 
the  testator  must  have  been  executed  by 
him,  as  and  for  his  last  will  and  testament. 
Even  in  this  case,  however,  it  is  not  es- 
sential that  the  paper  established  should  be 
the  identical  one  intended  for  his  last  will ; 
nothing  being  more  clear  than  that  a  will 
of  lands  duly  executed  remains  in  force  un- 
til revoked  by  another  will  also  duly  ex- 
ecuted :  an  approbation  of,  and  intention  to 
execute  another  will.  Is  not  sufficient. 


(a)  2  Bl.  Com.  501. 


A  testament  of  personal  goods,  howevet, 
is  said  to  stand  upon  a  different  foundation. 
A  testament  is  defined  to  be,  '  4he  legal  dec- 
laration of  a  party's  intentions,   which  he 
wills     to     be      performed     after    bis 

511  death. "(b)     In  ascertaining  *the  "le- 
gality" of  this  declaration,    we  have 

reference  to  no  statute,  but  to  the  principles 
of  the  civil  law  as  recognised  and  adopted, 
touching  this  subject,  in  this  country  and 
in  England,  (c)  In  ascertaining  what  is  the 
will  of  a  testator  touching  his  personal  es- 
tate, we  have  recourse  to  no  formulae  of  any 
act  or  statute,  but  to  the  just  and  fair  con- 
struction of  the  document  exhibited  as  con- 
taining it,  under  all  its  concomitant 
circumstances,  as  far  as  they  can  legally 
and  properly  be  given  in  evidence,  and  as 
regulated  by  well-established  decisions  upon 
the  subject.  The  only  desiderata  on  occa- 
sions of  this  sort,  are,  that  the  intention 
of  the  testator  be  settled  and  final,  as  far 
as  it  goes,  and,  (in  order  to  avoid  perjuries, 
and  the  misconceptions  of  witnesses, )  that 
that  intention  be  declared  by  a  writing 
made  or  adopted  by  the  testator.  This  doc- 
trine of  our  law  finds  a  strong  analogy  in 
the  policy  adopted  by  the  act  of  frauds  in 
relation  to  other  cases.  Thus  far,  to  pre- 
vent these  mischiefs,  the  rule  of  decision 
ought  to  go ;  but  there  is  no  necessity  to 
extend  it  any  further.  To  extend  the  cau- 
tion any  further,  while  it  is  not  required 
by  any  statute,  would  unnecessarily,  (with 
reference  to  the  reabon  of  the  rule,)  operate 
as  an  abridgment  of  the  right  of  disposition 
guarantied  to  every  citizen.  A  case,  (to  be 
presently  noticed, )  on  the  grounds  of  deci- 
sion in  relation  to  notes  for  a  will,  con- 
tained under  initial  letters  sind  unfinished 
words  only,  will  exhibit  an  excellent  com- 
mentary upon  this  distinction. 

The  decisions  upon  this  subject  inform 
us,  that  a  testament,  though  not  signed  by 
the  testator,  and  although  written  by  an- 
other person,  if  according  to  his  directions 
and  approved  by  him,  is  binding,  and  this 
although  no  witnesses  are  present  at  its 
publication,  (d)  As  to  the  identity  of  the 
paper,  with  reference  to  the  one  intended 
to  be  the  last  executed,  the  numerous  cases 
in  which  notes  for  wills  have  been  estab- 
lished, shew  that  to  he  unimportant.  Upon 
this  point  of  identity,  I  conceive  there  is 
no  difference  between  a  devise  of  lands 

512  and  a  will  of  personal  estate.    *WhiIe, 
in  both  cases,  it  is  necessary  that  the 

will  submitted  to  the  Court  be  executed,  or 
adopted,  as  the  case  may  be,  according  to 
the  law  as  applying  to  the  different  instru- 
ments, (that  is,  that  the  former  be  signed, 
or  executed,  pursuant  to  the  statute,  while 
the  latter  need  only  be  sanctioned  as  the 
will,  and  be  evidenced  by  writing,)  it  is  not 
necessary,  in  either  case,  that  th^  will  sub- 
mitted was  the  last  that  was  intended  to  be 
executed.  In  both  cases,  the  will  submitted 
is  to  prevail,  unless  a  posterior  will  was  sot 
only  contemplated,  but  actually  executed, 
prout  the  different  laws  relating  to  the  sev- 
eral subjects.  In  the  case  of  a  will  of  per- 
sonalty, such  a  will  remains  in  force,  (nnder 
our  statute,)   until  legally   revoked  by  aU' 


(b)  lb.  490. 
(c) 


_.  See  Cowp.  90.  Harwood  v.  Qoodriirht 
(d)  2  Bl.  Com.  Ml. 
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other  will  in  writing,  conforming  in  other 
respects  to  the  law  as  established  on  the 
subject.  The  question  is,  therefore,  not 
whether  the  will  submitted  for  probate  is 
the  last  will  the  testator,  intended  to  exe- 
cute, but  whether,  being  once  sanctioned  as 
a  will,  it  has  been  nullified  by  any  subse- 
quent act  or  testament. 

With  respect  to  the  draughted  will,  now 
lost,  but  which  is  proved  to  have  been 
totidem  verbis,  with  the  codicil  in  question, 
that  paper  is  proved  also  to  have  received 
the  sanction  of  the  testator.  In  sanction- 
ing that  paper,  if  precisely  agreeing  with 
this,  the  testator  also  sanctioned  this  paper, 
as  and  for  his  will  and  testament;  and, 
e  con  verso,  the  reception  of  this  will  equally 
sanction  that,  if  it  shall  ever  be  produced, 
and  were  in  fact,  as  it  is  described  to  have 
been,  by  the  witnesses.  The  codicil  now 
before  us,  standing  by  itself,  is  amply  suffi- 
cient, and  is  no  how  impugned  but  by  the 
testimony  of  witnesses :  but  that  testimony 
must  be  taken  altogether:  and  so  taken, 
that  will,  as  now  understood,  was  no  revo- 
cation of  this  codicil ;  but  only  a  duplicate 
or  republication  of  it.  I  shall  presently 
have  occasion  to  cite  some  authorities  which 
establish  this  position  beyond  all  contro- 
versy. But  that  will  is  not  now  before  us, 
sitting  as  a  Court  of  Probate ;  and  however 
admissible  it  may  be  to  receive  tes- 
513  timony  respecting  its  contents,  *in 
order  to  fortify  this  will,  by  shewing 
that  the  disposition  purported  by  this  will, 
continued  to  be  that  intended  by  the  testa- 
tor, even  up  to  the  time  of  his  death,  it  is 
certainly  irregular  to  resort  to  such  testi- 
mony, (even  if  it  were  entirely  different 
from  what  it  is,)  to  overthrow  the  will  before 
us;  thereby  invading  the  province  of  an- 
other forum,  (the  Chancery,  to  whom  it  be- 
longs to  set  up  that  will  as  a  lost  wilt,  and, 
in  that  proceeding,  to  estimate  the  credi- 
bility and  weight  of  the  testimony  respect- 
ing its  contents;)  and  of  this  forum,  (the 
Court  of  Probate,)  if  the  will  itself  shall 
ever  hereafter  be  produced. 

Referring,  particularly,  to  the  cases  cited 
in  the  argument  in  which  notes  for  wills 
have  been  established,  and  in  which  this  ob- 
jection respecting  identity  certainly  existed, 
and  did  not  prevail ;  I  will  briefly  cite  a  few 
authorities  on  the  subject. 

In  7  Bac.  Abr.  338,  it  is  held,  that  where 
A.  being  ill  desired  B.  to  make  her  will, 
who  wrote  down  only  names  and  initial  let- 
ters to  thisefifect,  via.  **To  Tho.  West,  2001. 
to  Jo.  Dev.  1001.  to  Rob.  Cro.  501.''  Ac. 
which  being  more  than  her  estate  amounted 
to,  B.  made  an  alteration  in  the  second  col- 
umn, by  subtracting  parts  of  the  sums  be- 
queathed, and  then  told  A.  the  sense  of  the 
proposed  devises,  and  A.  was  heard  to  de- 
clare that  ''all  was  well,"  thereby  indicat- 
ing her  satisfaction  therewith ;  B.  went  to 
a  scrivener  to  have  the  devises  drawn  out 
at  length,  and  in  form,  and,  before  he  re- 
turned, the  testatrix  died ;  the  Judge  below 
pronounced  in  favour  of  this  will ;  but,  upon 
appeal  to  the  delegates,  the  decision  was  re- 
versed. It  was  reversed,  however,  only  on 
the  ground,  that  the  bequests  not  being 
written  at  length,  the  will  was  not  sub- 
stantive in  itself,  but  to  take  its  sense  from 
tbe  interpretation  of  the  witnesses ;  that  it 


was,  in  effect,  a  nuncupative  will,  and,  as 
such,  not  having  the  requisite  number  of 
witnesses,  was  void.  The  ground  of  this 
reversal  proves  the  truth  of  the  doctrine  I 
contend  for.  If  the  imperfect  notes  for  a 
will  in  this  case  had  been  written  at  length 
so    as   to    obviate   the    objection    of 

514  *danger  of  perjury,  and   of   mistakes 
arising  from  the  misinterpretation  of 

the  witnesses,  no  objection  on  account  of 
form,  or  of  its  not  being  the  identical 
paper  intended  to  have  been  ultimately 
signed  as  the  will,  would  have  prevailed. 

In  the  case  of  Habberfield  v.  Browning,, 
cited  in  4  Vesey,  jun.  200,  and  also  in  Rob- 
erts on  Frauds,  p.  451,  where  a  woman  hav- 
ing considerable  real  and  personal  property^ 
wrote  a  very  ignorant  letter  to  her  attorney^ 
giving  him  an  account  how  she  would  dis- 
pose of  her  estate,  and  added,  ''Please  not 
to  put  this  rigmaroll^  in  till  I  send  it  cor- 
rect; this  only  by  way  of  memorandum,  in 
case  I  should  go  off  suddenly ;"  she  lived 
three  or  four  months  after,  but  took  no  fur- 
ther steps  relating  thereto :  the  Court  of  Del- 
egates reversed  the  sentence  of  Sir  George 
Hay,  rejecting  this  will,  and  established 
it.  It  was  established,  although  it  was  ob- 
jected that  this  was  only  a  conditional 
paper,  depending  on  the  testatrix's  "going 
off  suddenly ,"  and  although  a  change  of 
intention  might  be  inferable,  (and  was  not 
rebutted  by  counter-testimony,)  from  the 
lapse  of  time  between  the  writing  of  the 
letter  and  the  death  of  the  writer. 

If  not  bound  down  by  the  established  )aw 
on  this  subject,  I  might  myself  perhaps 
have  boggled  a  little  at  these  decisions :  but 
I  do  not  find  that  they  have  been  overruled ; 
and  they  certainly  very  far  outgo  the  case 
at  bar;  not  only  in  dispensing  with  form^ 
but  in  admitting  to  probate  as  wills,  writ- 
ings far  less  final  and  perfect  than  the 
paper  before  us. 

I  infer,  therefore,  incontestably,  that 
there  may  be  a  legal  declaration  of  a  per- 
son's intentions  respecting  what  he  wills 
to  be  performed  touching  the  disposition  of 
his  goods  after  his  death,"  notwithstanding 
the  paper  containing  such  declaration  was 
neither  written  by  himself,  nor  is  the  very 
paper  he  intended  in  future  to  execute  or 
adopt  as  his  will,  and  which  he  would  prob- 
ably have  executed,  had  not  a  premature 
death  prevented.  All  that  is  requisite  is^ 
(and,  here,  the  maxim,  "non  jus  esse 

515  in  tabuUs,"  seems  *^to  apply,)  that 
his  will  touching  the  subject  be  set- 
tled, and  that  it  be  declared  by  a  writing 
made  by  him,  or  with  his  consent  and  by 
his  direction. 

The  case  of  Matthews  v.  Warner,  4  Ves. 
187,  has  been  relied  upon,  in  opposition  to 
the  probate  of  this  paper.  In  that  case,  the 
paper  in  question  was  indorsed  and  en- 
titled, a  "plan  for  a  will;"  whence  might 
be  inferred  that  it  was  a  mere  project ;  it 
was  not  delivered  to  any  friend  or  scrivener, 
to  be  cast  into  form ;  but,  on  the  contrary^ 
was  kept  by  the  writer,  unpublished  as  his 
will,  for  more  than  five  years,  whence  a 
change  of  intention  was  inferable;  such 
change  was  also  actually  shewn  to  have 
taken  place,  not  only  by  the  existence  of  a 
posterior  unfinished  and  repugnant  will, 
made  four  years  after,  but    by   very   many 
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declarations  of  ihe  testator;  and  indeed  the 
deplorable  state  of  insanity,  into  which  one 
of  the  principal  legatees  had  fallen,  (who 
was  also  very  opulent,)  made  it  highly  im- 
proper, (and  it  was  often  so  declared  by  the 
testator,)  that  the  first  will  should  remain 
in  force.  Besides;  this  will  was  found 
loose  in  his  ofiSce,  among  many  unimpor- 
tant and  official  papers,  whereas  the  unfin- 
ished will  was  found  in  his  private  bureau. 
Under  these  circumstances,  it  seems  to  me, 
I  confess,  highly  improper,  that  that  paper 
should  have  been  established:  and  yet  it 
was  established,  (on  appeal,)  by  the  dele- 
gates ;  thus  manifesting,  in  a  remarkable 
degree,  and  that  at  a  modern  period,  (in 
1798, )  the  overruling  liberality  of  the  Eng- 
lish Courts,  in  favour  of  testamentary 
dispositions  of  chattels.  It  is  true  a  com- 
mission of  review  was  granted,  as  to  this 
decision ;  but  I  am  t\pt  informed,  by  the 
books,  what  ultimately  became  of  the  case. 
It  is  true  also,  that  the  Chancellor,  in  giv- 
ing his  opinion  for  granting  the  commis- 
sion of  review,  delivered  sentiments  rather 
less  liberal  touching  the  subject,  than  those 
which  had  prevailed  in  the  Court  of  Dele- 
gates. Every  thing  he  said,  however,  is  to 
be  referred  to  the  actual  case  depending  be- 
fore him ;  and  the  principal  grounds  of  his 
dissent  from  the  judgment  in  question 
516  were,  the  place  where  the  *paper  was 
found,  and  the  other  circumstances 
before  mentioned,  shewing,  that  this,  at 
the  time  of  the  death  of  the  testator,  **waa 
no  will,  but  only  a  project  of  a  will ;  that  it 
was  not  a  complete  definite  rule  and  law  for 
settling  his  fortune.'*  This  case,  there- 
fore, is  entirely  misconceived,  when  it  is 
supposed  to  obstruct  the  probate  of  the 
paper  now  in  question. 

Roberts  on  Frauds  has  been  cited  to  shew 
that  greater  strictness  is  now  required  in 
relation  to  informal  wills,  than  formerly. 
I  am  not  acquainted  with  the  merit  of  this 
work,  but  will  join  issue  in  recurring  to 
his  authority.  In  p.  453,  he  says,  (as  his 
opinion  of  the  modern  doctrine  on  this  sub- 
ject,)  *'that  it  is  not  every  scrap  of  paper 
that  a  man  writes  in  contemplation  of  death 
that  will  be  received  as  testamentary,  but 
it  must  appear,  (and  that  from  the  paper 
itself,  and  not  from  extrinsic  evidence, ) 
that  the  writer  intended  it  to  operate  as  it 
stood,  when  written,  without  contemplating 
any  further  act  to  be  done  to  give  it  per- 
fection and  full  authenticity;  and  this  in- 
tention every  such  paper,  if  it  contains 
dispositions  of  personal  estate,  prospec- 
tively to  the  decease  of  the  party,  will  be 
held  to  import,  unless  by  its  mode  of  ex- 
pression or  manner  of  execution,  it  dis- 
closes a  suspended  intention  in  the  party 
framing  it.** 

Applying  this  doctrine  to  the  case  in 
hand,  the  paper  before  us  is  in  itself  com- 
plete as  to  the  interests  therebv  embraced ; 
and  it  is  only  by  extrinsic  evidence  that  it  is 
shewn,  not  that  the  testator  meant  to  vary 
his  dispositions  of  these  interests,  but  that 
he  intended  to  dispose  also  of  other  and 
additional  interests. 

In  9  Ves.  244,  Coles  v.  Trecothick,  al- 
though the  point  came  only  collaterally  be- 
fore the  Court,  the  doctrine  is  also  recog- 
nized, that,  to  sustain  the   objection  of  the 


incompleteness  of  a  will,  it  must  appear 
upon  the  face  of  the  will  that  sometbiog 
more  was  intended  to  be  done. 

With  respect  to  the  distinction  between  a 
will  unfinished  au  to   a   particular  disposi- 
tion,   and   one    finished    as    to   sach 

517  ^disposition,  but  incomplete  as  to,  or 
not  embracing,  other  subjects  of  in- 
terest, Swinb.  519,  is  full  up  to  the  point. 
He  says,  that  **when  a  testator,  after  he 
has  begun  his  will,  doth  put  ofiF  or  defer 
finishing  thereof  until  another  time,  and  in 
the  mean  time  dieth,  Ac.  yet,  concerning 
those  things  already  disposed,  the  testa- 
ment is  not  void  by  our  la  it,  but,  other- 
wise, by  the  rigour  of  the  civil  law ;  and 
that  much  less  is  that  testament  void  where 
the  testator,  having  declared  his  whole 
will,  and  intending  to  do  no  more  at  pres- 
ent, reserveth  somewhat  to  be  done  at  an- 
other time,  and  in  the  mean  time  dieth ;  for 
that,  even  by  the  civil  law,  in  this  case 
the  testament  is  perfect."  The  last  branch 
of  this  position  finds  an  entire  correspond- 
ence  in  the  actual  case  depending  be- 
fore us. 

The  same  writer  says,  (p.  522,)  that, 
where  a  draught  of  a  will  is  found  in  the 
testator's  hand-writing,  though  not  signed 
nor  delivered  before  witnesses,  if  it  seems 
perfect,  as  if  it  does  not  break  off  in  the 
middle  of  a  sentence,  &c.  and  if  it  is  foand 
among  papers  of  value,  &c.  (and,  I  pre- 
sume, where  delivered  to  a  confidential 
friend, )  by  these  circumstances  the  paper 
seems  to  be  rather  a  testament  than  a 
draught  only.  This  doctrine  applies  fullj 
to  the  case  before  us ;  except  as  to  the 
identity  of  the  paper ;  a  circumstance  be- 
lieved to  have  been  already  shewn  to  be 
entirely  unimportant. 

With  respect  to  the  draught  of  the  will, 
now  stated  to  be  lost,  I  decide  nothing. 
As  to  the  case  before  us,  that  paper  is  en- 
tirely in  nubibus.  Whenever  it,  or  any 
other  will  or  codicil,  (even  the  rough  copy 
of  the  release  intended  to  be  executed,) 
shall  be  legally  set  up,  or  exhibited  for 
probate,  the  proper  tribunal  will  determine 
upon  its  effect  and  validity.  All  I  need  say 
at  present  respecting  it,  (and  in  this  I  am 
justified  by  the  testimony  delivered  in  this 
case, )  is,  that  if  it  differs  not  from  the  paper 
in  question,  it  is  no  revocation  of  it,  but 
merely  a  duplicate  or  republication;  and 
therefore  shall  not  obstruct  its  probate. 
And  this  also  is  the  case,    if  it   were 

518  even    proved    to   be  different,  *unless 
the  particulars  of  the  diversity   were 

set  out,  so  that  the  Court  might  see  that  it 
amounted  to  a  revocation.  In  Swinb.  525, 
it  is  said,  that  a  second  testament  does  not 
revoke  a  former  one,  when  it  doth  not  dis- 
sent therefrom,  but  agreeable  therewith  in 
all  points:  and  in  Harwood  v.  Goodright, 
Cowp.  93,  (a  very  strong  case  upon  this 
subject, )  it  is  said  by  the  Court,  inter  alia, 
**that,  properly  speaking,  another  will 
cannot  exist  without  there  being  a  differ- 
ence, because,  if  it  be  exactly  the  same,  it 
is  no  more  than  a  duplicate  or  republica- 
tion of  the  first  will:"  it  is  also  held,  in 
the  same  case,  that  if  the  other  and  differ- 
ent will  be  found  to  have  been  executed, 
but  the  Jury  do  not  find  wherein  the  differ- 
ence consists,  the  Court  cannot  infer  a  revo- 
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cation  of  the  former  will.  Aa  to  the  effect 
of  this  second  (and  lost)  will,  considered  as 
a  duplicate  or  republication  of  the  former, 
if  it  should  ever  appear  and  be  established, 
the  only  difference,  with  reference  to  the 
paper  now  in  question,  would  be,  that  it 
would  be  construed  to  speak  with  regard  to 
the  property  held  at  the  date  of  the  repub- 
lication, (a)  The  effect  of  the  republication 
of  a  devise  of  lands  might  be  important;  (I 
speak  now  without  reference  to  the  altera- 
tion by  our  act  upon  this  subject ;  see  Rev. 
Code,  1  vol.  160,  see  also  the  case  of  Har- 
rison V.  Allen,  3  Call,  289,  upon  the  con- 
struction thereof;)  as  it  might  pass  lands 
purchased  after  the  date  of  the  former  will, 
which,  without  such  republication,  would 
not  have  passed;  the  principle  being  that 
a  devise  of  lands  is  an  appointment  to  a 
particular  devisee,  and  is  considered  as  a 
conveyance;  whereas,  as  to  personal  estate, 
the  law  of  England  has  adopted  the  rules 
of  the  Roman  testament,  which  was  an  in- 
stitution of  an  heir;"  Cowp.  90,  Harwood 
V.  Goodright ;  and,  in  this  view  of  the  case, 
it  would  seem  that  the  ^will  republished 
would  have  an  equal  and  co-extensive  effect, 
as  to  chattels,  with  that  by  which  such 
republication  was  effected. 

I  have  thus  considered  this  case,  as  it 
were,  in  a  double  aspect :  Ist.  Upon  the  idea 
that  the  draught  of  the  will, 
519  ^supposed  to  be  lost,  had  never  re- 
ceived the  testator's  sanction,  or 
legally  become  his  will;  and  2dly.  On  the 
ground  that  it  had,  and  was  now  before  us, 
being  such,  and  only  such,  as  it  is  proved 
by  the  witnesses  to  have  been.  In  the  first 
view,  the  case  is  very  clear  for  this  codicil: 
and,  in  the  last,  the  result  is  not  changed; 
for,  upon  the  testimony,  that  draught, 
agreeing  substantially,  if  not  literally,  with 
the  paper  before  us,  is  not  another  will, 
and  operates  no  revocation  of  this  will.  I 
have  already  said,  that  if  it  should  here- 
after appear,  and  be  found  different  from 
this  codicil,  nothing  done  by  us,  in  relation 
to  the  latter,  can  affect  or  impair  its  opera- 
tion. 

I  conclude  by  expressing  it  as  my  opin- 
ion, that  the  judgment  of  the  District  Court 
ought  to  be  reversed,  and  that  of  the  County 
Court  affirmed. 

JUDGE  FLEMING.  The  sole  question 
before  the  Court  is,  whether  the  paper  in 
the  hand-writing  of  John  Cogbiil,  which 
was  by  the  County  Court  of  Chesterfield, 
admitted,  and  ordered  to  be  recorded,  as  a 
codicil,  to  his  will,  and  rejected  by  the  Dis- 
trict Court  of  Richmond,  ought  now  to  be 
established  as  such. 

In  considering  this  question  it  may  not 
be  amiss  to  take  a  short  retrospective  view 
of  the  situation,  circumstances  and  connex- 
ions of  the  testator,  previous  to  the  time  of 
his  writing  the  paper  in  controversy. 

It  appears,  that  being  possessed  of  a  con- 
siderable, estate,  both  real  and  personal, 
and  having  neither  wife  nor  child,  but  sev- 
eral nephews  and  nieces,  descendants  of  his 
brothers,  Jesse  Cogbiil,  and  George  Cogbiil, 
he,  on  the  9th  of  November,  1805,  duly  made 
and  published  his  last  will  and  testament, 
written  with  his  own  hand,  which  has  been 
admitted  to  record,  and  is  now  before   this 


(a)  Cowp.  1S8,  Heylin  v.  Heylin. 


Court:  in  which  will  he  manifested  a  great 
partiality  for  the  children  of  his  deceased 
brother  Jesse  Cogbiil,  by  giving  them  the 
whole  of  his  estate,  chargeable  only  with 
the  payment  of  his  debts.  A  few  months 
after      the     date    of    this    will,    his 

520  *^favourite  nephew,  Thomas  Nelson 
Cogbiil  (to  whom  he  had  given  spe- 
cifically, the  greater  part  of  his  estate,  and 
made  him  his  residuary  legatee  and  one  of 
his  executors,)  departed  this  life,  leaving  a 
widow,  Sally  Cogbiil,  and  an  only  daughter, 
name  Sally  Nelson  Cogbiil. 

Upon  this  unfortunate  event  in  the  fam- 
ily, the  testator  thought  it  expedient  to 
make  another  will ;  and  for  that  purpose, 
gave  verbal  instructions  to  his  friend  James 
Ferguson,  (whom  he  requested  to  write  the 
will)  with  respect  to  the  alterations  to  be 
made,  in  consequence  of  the  death  of  his 
favourite  nephew ;  which  instructions  Fer- 
guson, in  the  course  of  his  testimony,  said 
he  immediately  committed  to  writing ;  which 
writing  was  produced  by  him  on  his  second 
,examination,  and  is  now  in  Court,  with  an 
indorsement  on  the  back  of  it,  *^to  prepare 
a  release  from  John  Cogbiil  to  the  heirs  of 
Jesse  Cogbiil,  for  the  amount  of  the  within 
deed  of  trust,  and  in  the  will  to  be  written, 
omit  the  whole  clause  respecting  the  deed 
trust.  Ask  Mr.  Gregory  in  what  manner 
the  said  release  ought  to  be  made.*' 

This  memorandum  is  supposed  to  have 
been  taken  from  one  on  the  back  of  a  deed 
of  trust  (in  the  course  of  the  evidence  called 
a  mortgage)  from  Jesse  Cogbiil,  to  secure 
a  debt  due  from  him  to  the  testator.  Some 
time  after  Ferguson  had  committed  to  writ- 
ing  the  oral  instructions  of  John  Cogbiil 
(but  how  long  after  does  not  appear)  the 
latter  (about  seven  or  eight  months  before 
his  death)  put  into  the  hands  of  Ferguson 
his  will,  executed  before  the  death  of 
Thomas  N.  Cogbiil,  together  with  the 
paper,  now  the  subject  of  controversy;  and 
requested  him  to  prepare  a  will  from  the 
two  papers;  which  Ferguson  says  he  ac- 
cordingly did,  and  presented  it  to  the  testa- 
tor, who  after  twice  reading,  approved  of  it^ 
but  postponed  publishing  it  as  his  will, 
until  he  should  execute  a  release,  to  exon- 
erate the  estate  of  his  deceased  brother, 
Jesse  Cogbiil,  from  the  effect  of  the  said 
mortgage,  or  deed  of  trust. 

This  part  of  the  evidence  is  corroborated 
by    the  testimony  of  Edward  Archer  ; 

521  but  it  seems  that  the  writing  so  *pre- 
pared  and  approved  by  John  Cogbiil 

as  his  last  will,  though  never  executed  is- 
nuw  lost,  and  cannot  be  produced;  which 
brings  me  to  the  consideration  of  the  paper 
now  in  contest  between  the  parties;  In  do- 
ing which  I  shall  view  it,  first,  as  a  paper 
found  in  the  house  of  the  testator  at  the 
time  of  his  death,  or  in  possession  of  his 
friend,  standing  alone  on  its  own  authen- 
ticity; and,  secondly,  with  the  evidence 
that  has  been  adduced  in  explanation  and 
support  of  it;  in  doing  which,  however,  I 
cannot  lose  sight  of  the  original  will  of  the 
testator,  nor  of  the  motives  that  induced 
him  to  alter  it.  It  has  been  already  noticed 
that  the  deceased  Thomas  Nelson  Cogbiil 
was  his  greatest  favourite,  his  principal 
legatee,  and  had  been  appointed  one  of  his^ 
executors:  it   is   natural    to  suppose  then,. 
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that  upon  his  death  the  teatator  must  have 
contemplated  an  alteration  of  hia  will :  it 
is  natural  to  anppoae  too,  that  the  family 
of  hia  deceaaed  nephew  and  friend,  would 
be  the  primary  objects  of  his  bounty :  we 
accordingly  find  by  the  paper  in  contro- 
versy, written  wholly  with  the  testator's 
own  hand,  that  he  lent  to  the  widow  of 
Thomas  Nelson  Cogbill,  so  long  as  she 
should  remain  his  widow,  the  land,  negroes, 
and  almost  the  whole  of  the  estate,  before 
specifically  devised  to  him  in  fee ;  with  the 
remainder  of  the  land  and  negroes,  so  lent, 
to  her  daughter,  Salley  Nelson  Cogbill,  by 
her  deceased  husband,  Thomas  Nelson 
Cogbill,  to  her  and  her  heirs  forever,  and 
in  default  of  issue  of  her  body  lawfully  be- 
gotten, the  said  estate  to  be  equally  divided 
between  Salley  Cogbill,  her  mother,  and 
hia  niece,  Salley  Hill,  daughter  of  his  de- 
ceased brother,  Jesse  Cogbill,  and  sister  of 
Thomas  Nelson  Cogbill  deceased,  to  them 
and  their  heirs  forever.  And  what  gives 
the  greater  validity  to  his  paper,  in  my 
mind,  is,  that  it  is  written  in  technical, 
language,  and  concludes  with  the  following 
words:  ** Lastly,  I  do  nominate  and  appoint 
Capt.  Charles  Graves,  Armistead  Hill,  and 
executors  of  this  my  last  will.  * '  Ac. 

Those  two  men,  Charles  Graves,  and 
Armistead  Hill,  are  executors  named  in  the 
will  that  has  been  admitted  to  record ; 
522  *and  Thomas  N.  Cogbill  was  a  third 
executor  named  in  that  will,  but  he 
being  dead,  a  blank  was  left  for  the  name 
of  another  in  his  stead,  if  the  testator 
should  think  proper  to  fill  it  up. 

It  is  laid  down  in  2  Blackstone's  Com- 
mentaries, 501,  2,  that  a  testament  of  chat- 
tels, written  in  the  testator's  own  hand, 
though  it  has  neither  his  name  nor  seal  to 
it,  nor  witnesses  present  at  its  publication, 
is  good,  provided  sufficient  proof  can  be 
had  that  it  is  his  hand-writing ;  and  though 
written  in  another  man's  hand,  and  never 
signed  by  the  testator,  yet  if  proved  to  be 
according  to  his  instructions  and  approved 
by  him,  it  hath  been  held  a  good  testament 
of  the  personal  estate. 

A  written  will  when  it  is  written  with 
the  testator's  own  hand  proves  itself,  and 
therefore  needs  not  the  help  of  witnesses  to 
prove  it;  for  if  a  man's  will  be  found 
written  fair  and  perfect  with  his  own  hand, 
after  his  death,  although  it  be  not  sub- 
scribed with  his  name  or  sealed  with  his 
seal,  or  have  any  witnesses  to  it,  if  it  be 
known  or  can  be  proved  to  be  his  hand,  it 
is  held  to  be  a  good  testament,  and  a  suffi- 
cient proof  of  itself.  5  Bac.  Abr..518,  and 
Swinburne,  part  4,  sect.  28,  and  part  7, 
sect.  13,  cited.  But  since  the  stat.  of  the 
29th  of  Charles  II.  and  our  act  of  Assembly, 
it  would  be  good  only  as  to  personal  estate. 

From  these  authorities,  and  many  more 
that  might  be  cited,  and  from  the  peculiar 
circumstances  of  the  case  before  us,  I  have 
no  doubt  but  the  paper  in  question,  stand- 
ing on  its  own  authenticity,  without  the  aid 
of  oral  testimony,  is  sufficient  as  a  codicil 
to  pass  all  the  personal  estate  it  embraces. 

Having  shewn,  I  conceive,  that  this 
paper,  standing  alone  is  oi  sufficient 
efficacy,  as  a  codicil,  to  pass  the  personal 
estate  therein  mentioned ;  let  us  see  whether 


there  has  been  any  evidence  adduced  to  de- 
stroy or  impair  its  validity. 

The    only    witnesses   examined    in    this 

Court  (except  those  to  prove  the  hand-writ- 

ine     of     the    testator)    were   James 

523  *E^r^uson,      Eklward     Archer,     and 
Archibald  M'Crae.     The  testimony  of 

Ferguson  has  been  already  noticed  so  far 
as  it  went  to  prove,  that  the  paper  in  ques- 
tion, together  with  the  former  will  of  John 
Cogbill  (which  since  his  death  has  been 
admitted  to  record)  was  by  the  testator, 
about  7  or  8  months  before  his  death,  put 
into  the  witness's  hands  with  a  request, 
that  he  would  prepare  a  will  from  the  two 
papers,  which  he  accordingly  did,  and  some 
time  after  presented  it  to  the  testator,  who 
approved  of  it,  but  postponed  executing  it 
as  his  will,  until  he  should  execute  a  release 
of  a  mortgage  he  had,  on  part  of  the  estate 
of  his  brother,  Jesse  Cogbill,  deceased. 

There  appears  in  the  paper  in  question, 
an  erasure  of  several  lines,  which  the  wit- 
ness said  was  done  by  the  testator  himself: 
the  words  erased,  or  attempted  to  have  been, 
erased,  however,  still  remain  legible,  and 
are  as  follows :  * 'together  with  all  my  oat- 
standing  debts,  and  all  and  every  remainder 
of  my  estate,  both  real  and  personal  of 
every  kind  whatsoever."  Although  those 
words  still  appear  legible,  they  are  so  far 
erased  as  to  convince  me  that  the  testator 
intended  to  strike  them  out  of  the  paper. 

The  witness  also  said,  that  after  the 
papers  were  delivered  to  him,  he  interlined, 
or  added  two  words,  to  make  a  sentence 
more  perfect  and  grammatical ;  but  that  he 
had  since  the  death  of  the  testator,  erased 
those  words  so  interlined  or  added ;  and  that 
the  paper  now  remains  precisely  as  it  was, 
when  delivered  to  him  bv  the  testator;  and 
that  in  writing  the  will  approved  of,  bnt 
not  published  by  the  testator,  he  inserted 
the  words,  verbatim,  as  they  now  stand 
on  the  paper  in  controversy.  That  he  had,  at 
the  request  of  the  testator,  written  a  release 
of  the  mortgage,  which  he  shewed  him;  he 
approved  of  it  and  desired  him  to  copy  it, 
which  he  did,  and  the  testator  sent  to  him 
for  it.  That  he  was  at  John  Cogbill's  when 
he  was  dying,  took  possession  of  the  papers, 
and  delivered  them  to  Edward  Archer,  from 
whom  he  again  received  them  and  delivered 
them  to  Archibald  M'Crae,  as  counsel  for 
the  appellants,  who  exhibited  them  in 
Chesterfield  Court. 

524  *The  witness,  on  being  interrogated 
by  Mr.  Hay,  further  said,  that  a  few 

days  before  the  testator's  death,  he  re- 
ceived a  verbal  message  from  him,  to  go 
and  see  him,  and  understood  from  the  mes- 
senger, that  it  was  to  write  a  codicil  to 
his  will,  but  before  he  went  to  his  house, 
he  was  too  far  spent  to  do  any  business. 
The  witness  said  something  further,  but 
spoke  so  low  and  indistinctly  that  I, 
hearing  but  imperfectly,  could  not  un- 
derstand what  he  said. 

The  testimony  of  Kdward  Archer  is  the 
same  in  substance  as  that  of  Ferguson,  so 
far  as  it  respects  the  testator's  approving 
the  will  that  had  been  written  by  the  latter, 
and  his  postponing  the  publishing  it,  until 
after  the  release  should  have  been  executed; 
and  also  with  respect  to  what  happened  at 
the  testator's   house,    about  the  time  of  his 


510 


2  HEN.  &  M. 


Paui,  and  Othbrs  V,  Paui*. 


626-526 


^eath ;  and  the  putting  the  will  and  other 
papers  into  the  hands  of  Mr.  M'Crae;  who 
says  that  he  received  them  as  counsel  for 
the  appellants,  from  the  hands  of  Mr.  Fer- 
guson, and  exhibited  them  to  the  County 
Court  of  Chesterfield ;  but  what  became  of 
the  paper,  prepared  by  Ferguson  as  the  will 
of  the  testator,  does  not  appear  from  any 
of  the  testimony. 

That  paper  being  lost  then,  and  it  being 
in  evidence  that  it  was  written  in  the  very 
words  of  the  paper  in  controversy,  as  it 
now  appears  before  the  Court,  and  as  when 
delivered  to  Ferguson  by  the  testator,  who 
approved  of  the  draft  taken  from  it,  word 
for  word;  and  i>ostponed  executing  it  only 
on  account  of  a  release  of  the  mortgage  not 
having  been  signed,  it  seems  to  me  that  the 
paper  now  before  us  ought'  to  be  admitted 
as  a  codicil  to  the  testator's  will ;  because 
it  was  deliberately  prepared  by  himself, 
and  written  wholly  with  his  own  hand :  But 
great  stress  was  laid  in  the  argument,  on 
the  circumstance  of  Ferguson's  having  re- 
ceived a  message  from  the  testator,  a  few 
days  before  his  death,  to  write  a  codicil  to 
his  will.  To  this  objection  a  sufficient  an- 
swer may  be  given  from  Swinburne,  519, 
20,  where  it  is  laid  down  that,  although 
there  may  be  imperfection  of  will  respecting 
the  whole  testament,  because  the  testator 
cannot  finish  the  whole  according  to 
325  his  'purpose;  yet  in  respect  of  that 
which  is  done  there  is  no  imperfection 
of  will  (the  perfect  is  not  to  be  hurt  by  the 
imperfect).  And  although  testators  whilst 
their  wills  and  testaments  are  in  making 
do,  many  times,  add  and  diminish,  and 
alter  divers  things ;  yet  who  is  able  to  say, 
that  concerning  this  or  that  particular 
legacy  already  given,  the  testator  would 
have  made  any  addition,  diminution  or  al- 
teration. 

If  this  reasoning  be  sound,  on  general 
principles,  how  much  more  forcibly  does  it 
apply  in  the  present  case,  where  the  whole 
of  the  paper  appears  in  the  testator's  own 
hand -writing.  I  am  of  opinion,  upon  the 
whole,  that  the  judgment  of  the  District 
Court  is  erroneous,  and  ought  to  be  re- 
versed, and  that  of  the  County  Court 
aSrmed. 

By  a  majority  of  the  Court,  the  judgment 
of  the  District  Court  was  reversed,  and 
that  of  the  County  Court  affirmed ;  whereby 
the  memorandum  was  established  as  a  good 
codicil  of  personal  estate. 


Paul  and  Others  v.  Paul. 

Tuesday,  May  17,  1806. 

bstte  Oat  ol  Chsncery— How  Witnesses  Examined— 
BvMence.*— It  is  tbe  rlffbt  and  asnal  course  in  the 
trial  of  an  issae  oat  of  Cbancery,  to  examine  the 
witnesses  viva  voce:  and  it  cannot  properly  be 
Inferred  that  the  answer  and  depositions,  were 
the  only  evidence  exhibited  on  such  trial:  on  the 
contrary,  it  ousrht  rather  to  appear  that  such 
written  evidence  was  actually  made  use  of,  since 


The  principal  case  is  cited  in  Shearman  v.  Chris- 
tian. 6  Rand.  97 
*lflsae  Out  of  Chancery— Bvldence— Effect  of  Verdict— 

In  Nease  v.  Capehart.  16  W.  Va.  805,  it  is  said:  "In 
Carter  v.  Campbell,  Gil.  160.  it  was  held:  'In  a  case 
proper  for  an  issue  the  verdict  is  conclusive,  where 
the  evidence  is  conflictinsr.'  In  Paul  v.  Paul,  2  Hen.  db 
M.  626,  it  was  held,  that  'the  court,  before  whom  an 
issue  out  of  chancery  was  tried,  having  been  satis- 
fied with  the  verdict  of  the  Jury,  and  having 
overruled  a  motion  for  a  new  trial,  to  which  opinion 


the  Court  of  Chancery  ouffht  to  srive  directions 
respecting  the  reading  of  the  papers  filed  in  the 
cause. 
Same-Effect  Where  Court  Is  Satisfied  with  Verdict- 

The  Court  before  whom  an  issue  out  of  Chancery 
was  tried,  having  been  satisfied  with  the  verdict 
of  the  Jury,  and  having  overruled  a  motion  for 
a  new  trial,  to  which  opinion  no  exception  was 
taken,  the  verdict  ouffht  forever  to  remain  un- 
disturbed. 

On  an  appeal  from  a  decree  of  the  Supe- 
rior Court  of  Chancery  for  the  Staunton 
District. 

A  writing,  purporting  to  be  the  last  will 
and  testament  of  John  Paul,  the  elder,  was 
produced  to  the  Court  of  Rockbridge 
County,  on  the  6th  of  January,  17^, 
526  by  one  *of  the  executors,  for  probate ; 
which  was  contested  by  four  of  the 
heirs  at  law  of  the  said  Paul,  on  the 
ground,  that  at  the  time  of  making  it,  he 
was  non  compos  mentis.  After  an  exami- 
nation of  several  witnesses  and  a  full  hear- 
ing of  the  cause,  the  Court  was  of  opinion 
that  the  decedent  at  the  time  of  making 
the  supposed  will,  was  non  compos  mentis, 
and  refused  to  admit  it  to  record.  From 
this  decision  an  appeal  was  taken  by  John 
Paul,  jun.  the  principal  devisee,  to  the 
District  Court  of  Staunton,  where  the  judg- 
ment of  the  County  Court  was  reversed  on 
the  4th  of  April,  1795,  and  the  will  remanded 
to  the  County  Court  of  Rockbridge,  with 
directions  to  admit  it  to  record ;  which  was 
done  accordingly,  on  the  1st  of  September, 
1795. 

On  the  8th  of  May,  1795,  Mary  Paul, 
relict  of  John  Paul,  the  elder,  and  six  others 
his  children  and  heirs  at  law,  instituted  a 
suit  on  the  Chancery  side  of  the  County 
Court  of  Rockbridge,  against  John  Paul, 
jun.  to  set  aside  the  will.  The  bill  charged 
that  the  testator  was  of  great  age,  and  such 
infirmities  both  of  body  and  mind,  as  to  be 
in  a  state  of  second  childhood,  and  that  the 
defendant  had,  by  fraud  and  imposition, 
obtained  the  will  in  question  to  be  made, 
whereby  the  testator  gave  him  almost  the 
whole  of  his  estate,  contrary  to  that  equita- 


no  exception  was  taken,  the  verdict  ouirht  forever 
to  remain  undisturbed.'  In  Lee  v.  Boak.  11  GratL 
162.  it  was  held:  'Where  an  issue  is  directed  in  a 
chancery  cause,  and  a  verdict  is  found  to  which  no 
exception  is  taken,  and  a  decree  is  rendered 
thereon,  the  facts  found  in  the  verdict  must  be 
regarded  in  the  appellate  court  as  the  established 
facts  of  the  case.*  To  the  same  effect  is  Fitzhusrh  v. 
Fitzhuffh,  n  Gratt.  210." 

And  in  Joslyn  v.  State  Bank,  86  Va.  289,  10  S.  E. 
Rep.  166,  it  is  said:  "The  issue  in  a  case  like  the 
present,  where  a  party  interpleads  and  claims  the 
property,  is  analogous  to  the  ordinary  issue  out  of 
chancery ;  and  in  such  case,  the  law  is  well  settled 
that  the  Judgment  of  the  court  is  conclusive,  unless 
there  be  a  bill  of  exceptions  spreadinsr  the  evidence 
in  the  record  and  showing  the  exact  srround  of  com- 
plaint. And  in  this  respect  there  can  be  no  differ- 
ence between  the  case  where  there  has  been  a 
verdict  and  the  case  where  the  whole  matter  of  law 
and  fact  has  been  submitted  to  the  court;  for 
properly  speaking  the  appeal  is  always  from  the 
judsrment  of  the  court  and  not  from  the  verdict  of 
the  Jury.  Wickham  &  Goshorn  v.  Lewis,  Martin  & 
Co.,  13  GratL  446.  In  each  case  there  must  be  a  bill 
of  exceptions  pointing  out  the  alleged  error,  and  a 
certificate  of  evidence  showing  what  testimony  was 
before  the  court  or  Jury.  Paul  v.  Paul,  2  Hen.  dh  M. 
525;  Lee  v.  Boak,  11  GratL  182:  BarL  Chy.,  857,  et  seq. 
And  in  such  cases,  inasmuch  as  depositions  cannot 
be  resrularly  read  even  on  the  trial  of  an  issue 
directed  by  the  chancellor  himself,  unless  by  his 
special  order,  it  cannot  be  assumed  that  such  depo- 
sitions were  read,  althousrh  they  may  appear  as  a 
part  of  the  printed  record  of  the  chancery  cause." 

See  monographic  noU  on  "Issue  Out  of  Chancery'* 
appended  to  Lavell  v.  Gold,  25  GratL  478. 
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b^e  disposition  of  his  property  among  all 
his  children,  which  he  had  formerly  made, 
by  his  will,  when  he  was  in  his  senses. 
And  what  rendered  the  inequality  more  ap« 
parent  was,  that  the  testator  had  previously 
made  provision  for  the  defendant  fully  ade- 
quate to  his  circumstances,  and  more  than 
could  be  done  for  the  rest  of  his  children. 

The  answer  positively  denied  all  the  al- 
legations of  the  bill ;  disclaimed  any  knowl- 
edge of  the  will  of  John  Paul  the  elder,  till 
after  his  death :  and  stated  that  it  was 
wholly  written  by  the  testator  himself. 
From  the  numerous  instances  of  false 
orthography,  it  was  evidently  the  produc- 
tion of  a  very  illiterate  man. 

Several  depositions  were   taken    on    both 

Sides,  in  which  the  witnesses  express  various 

opinions  with  respect  to  the  sanity   of  the 

testator;   but,    in   point   of   number, 

527  thope  in  *favour  of  the  will  consider- 
ably    prepondeiated;    among    which 

were  included  the  depositions  of  the  sub- 
scribing witnesses. 

On  setting  down  the  cause  for  hearing, 
in  June,  1797,  a  feigned  issue  was  made 
up,  (apparently  without  any  direction  from 
the  Court,)  on  the  question,  whether  the 
testator  '*at  the  date  of  the  writing  called 
his  will,  was  of  sound  mind  and  memory 
and  capable  of  making  a  legal  disposition 
of  his  estate."  The  issue  was  tried  on  the 
common  law  side  of  the  Court,  on  the  4th 
of  May,  1798,  and  the  Jury  found  a  verdict 
in  these  words:  **We  of  the  Jury  find 
that  John  Paul,  sen.  in  the  declaration 
mentioned  at  the  date  of  the  writing  claimed 
as  his  will,  to  wit,  on  or  about  the  14th  of 
May,  1794,  was  not  of  sufficiently  sound 
and  disposing  mind,  to  make  a  lawful  dis- 
position of  his  property.'*  And  they  fur- 
ther found  the  sum  stated  in  the  feigned 
issue. 

A  motion  for  a  new  trial  was  made  by 
the  defendant,'  ** which  being  argued  by 
counsel  on  both  sides,  the  Court  was  ot 
opinion,  on  duly  considering  the  matter 
and  the  circumstances  of  the  case,  that 
'  the  defendant  had  failed  to  shew  good 
cause  therefor,  and  the  said  motion  was 
rejected  and  ordered  to  be  overruled." 
No  exception  was  taken  shewing  any  ground 
for  a  new  trial.  The  clerk  thereupon  by 
mistake  proceeded  to  make  an  order  annul- 
ling the  will  of  John  Paul  the  elder,  instead 
of  certifying  the  verdict  of  the  Jury  to  the 
Chancery  side  of  the  Court. 

That  mistake  was  rectified  at  the  August 
term,  1796;  and  the  cause  was  continued 
for  a  further  hearing  on  the  Chancery  side 
of  the  County  Court,  until  August,  1799, 
when  the  Court,  without  having  set  aside 
the  will  in  express  terms,  made  a  final  de- 
cree, by  which  they  adjudged  that  the  writ- 
ing in  the  bill  mentioned  purporting  to  be 
the  last  will  and  testament  of  John  Paul, 
sen.  was  not  his  will,  but  was  invalid,  it 
appearing  by  the  verdict  of  the  Jury,  that 
at  the  time  of  making  the  same,  he  was 
not  of  a  sound  disposing  mind  and  mem- 
ory; and  thereupon  distribution  of  his  es- 
tate was  directed  as  if  he  had  died  intes- 
tate. 

528  *The  cause  was  removed  to  the  late 
High  Court  of  Chancery  by  a  petition 

of  appeal,    and  afterwards   transferred    to 


the  Superior  Court  of  Chancery  for  the 
Staunton  District,  under  the  act  of  the  23d 
of  January,  1802;(1)  the  Judge  of  which 
being  of  opinion  that  the  depositions  ex- 
hibited in  the  record  and  proceedings,  were 
to  be  considered  by  the  Court  as  the  only 
evidence  in  the  cause;  (the  unofficial  cer- 
tificate of  the  clerk  of  the  County  Court, 
which  stated  that  the  witnesses  had  been 
examined  before  the  Jury,  not  being  con- 
sidered as  evidence;)  that  those  depositions 
did  not  justify  the  Jury  in  finding  that  the 
testator  was  insane  at  the  time  of  making: 
and  publishing  his  will ;  and  moreover  that 
the  County  Court  erred  in  directing  distri- 
bution according  to  the  statute,  without 
having  first  set  aside  the  will ;  directed  a 
new  trial  of  the  issue  to  be  had  before  the 
common  law  District  Court  of  Staunton. 
From  that  decision  this  appeal  was  taken. 

Hay,  for  the  appellants.  It  is  a  fixed  rule 
of  law,  that  the  Court  before  which  an  is- 
sue is  tried  on  the  validity  of  a  will,  i& 
alone  competent  to  grant  a  new  trial.  The 
Court  of  Rockbridge  County  having  heard 
the  whole  evidence,  refused  a  new  trial, 
after  solemn  argument,  on  a  motion  made 
for  that  purpose. 

Even  if  all  the  evidence  given  to  the  Jury 
had  been  spread  upon  the  record,  the 
529  Chancellor  would  have  had  no  '^right 
to  look  into  it,  because  the  verdict  was 
final  between  the  parties,  (a)  subject  only 
to  be  set  aside,  for  good  cause  shewn,  by 
the  Court  before  which  it  was  found.  The 
Chancellor,  however,  thought  himself  not 
only  authorised  to  consider  the  evidence  in 
the  record,  and  to  grant  a  new  trial,  but  to 
consider  it  as  the  whole  evidence,  when  the 
record  expressly  says,  that  a  number  of 
witnesses  gave  testimony  viva  voce,  which, 
of  course,  was  not  before  the  Chancellor. 

Randolph.  The  deposition  of  every  wit- 
ness, sworn  on  the  trial  of  the  issue,  is 
contained  in  the  record. 

Hay.  How  does  that  appear?  And,  even 
if  it  did,  there  is  a  material  difference  be- 
tween the  depositions  of  witnesses,  and  viva 
voce  testimony  given  before  a  Jury.  A 
deposition  may  be  positive  as  to  a  fact ;  and 
yet,  if  the  witness  were  before  a  Jury,  they 
might  not  pay  the  least  attention  to  any 
thing  he  said. 

The  act  of  Assembly (b)  authorises  those 
who  wish  to  contest  the  validity  of  a  will 
to  institute  a  suit  in  Chancery;  upon  which 
an  issue  shall  be  made  up,  to  be  tried  by  a 
Jury,  whether  the  writing  be  the  will  of  the 
testator  or  not.  On  the  trial  of  the  issue, 
the    same    rule    of    evidence    must   be  ob- 


(1)  Before  the  passing  of  this  act.  there  was  but 
one  Superior  Court  of  Chancery  In  Virginia,  which 
was  denominated  the  "High  Court  of  Chancery." 
and  had  Jurisdiction,  in  matters  of  equity,  over  the 
whole  State.  By  the  above  act  the  Counties  were 
arranged  into  three  Districts,  and  a  Superior  Conn 
of  Chancery,  directed  to  be  holden  for  each,  one  at 
Richmond,  one  at  WilliamBburflr,  and  another  at 
Staunton.  These  are  designated  by  the  law  estab- 
lishing them,  "Superior  Courts  of  Chancery."  and 
the  Judge  of  each  exercises,  within  his  Jurisdiction, 
the  same  powers  which  were  before  exercised 
by  the  Judge  of  the  Hiirh  Court  of  Chancery.  This 
distribution  of  the  Hiffh  Court  of  Chancery  into 
Superior  Courts  of  Chancery,  accounts  for  their 
beinff  denominated  sometimes  the  one,  and  some- 
times the  other,  according  to  the  period  when  the 
proceeding  took  place.— Note  In  Oriffinai  Edition. 


(a)  See  Rev.  Code,  y.  1.  c.  OS,  p.  161,  sect  11. 

(b)  -  ■  - 


Ibid. 
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served  as  in  trials  at  common  law ;  and 
depositions  cannot  be  read,  if  the  witnesses 
can  be  had.  Why  should  the  law  direct 
the  issue  to  be  tried  by  a  Jury,  if  the  same 
evidence  was  to  be  used  as  before  a  Court 
of  Equity?  The  necessary  inference  is, 
that  it  was  done  to  introduce  the  viva  voce 
testimony  of  witnesses,  who  ought  reg- 
ularly to  be  brought  before  the  Jury,  (a) 
Depositions  cannot  be  read  but  by  special 
order  of  the  Chancellor,  even  on  the  trial 
of  issues  directed  by  himself.  But  the 
invariable  practice  is,  to  procure  the 
attendance  of  the  witnesses  themselves. 
It  is  laid  down,  said  Mr.  Hay,  as  an  uni- 
versal principle,  that  a  new  trial  will  never 
be  granted,  unless  there  be  a  certifi- 
530  cate  *from  the  Court,  before  which 
the  trial  was  had.  If  it  be  a  trial  at 
law,  at  Nisi  Prius,  in  England,  the  certifi- 
cate of  the  Judge  is  always  obtained.  If 
an  issue  out  of  Chancery,  the  Judge  must 
certify  that  he  was  dissatisfied  with  the 
verdict. (b)  In  Southall  v.  M'Keand,(c) 
the  Court  seems  to  have  proceeded  on  this 
principle.  So  in  Stanard  v.  Blayde's  ex- 
ecutors, (d)  it  is  expressly  said  that  the  cer- 
tificate of  the  Judge  must  appear  upon  the 
record.  Even  the  affidavits  of  the  most  re- 
spectable counsel  could  not  be  regarded. 
In  the  case  of  Standen  v.  Edwards,  (e)  the 
Chancellor  would  not  grant  a  new  trial  in 
opposition  to  the  certificate  of  the  Judge, 
though  strongly  inclined  to  do  it,  and 
though  he  was  perfectly  satisfied  that  the 
verdict  was  against  the  justice  of  the  case. 
Such  is  the  respect  shewn  by  Courts  of 
Equity  to  verdicts  of  Juries. 

What  reason  can  be  assigned  why  a  new 
trial  should  be  granted  in  this  case?  The 
Jury  were  satisfied  that  John  Paul  the 
elder,  was  incapable  of  making  a  will ;  and 
the  magistrates  who  heard  the  evidence 
concurred  in  that  opinion.  More  witnesses 
were  examined  for  the  will,  than  against 
it ;  yet  the  Jury  taking  into  view  the  whole 
ground,  and  weighing  the  credibility  of  the 
witnesses,  decid^  against  it.  It  would  be 
subverting  every  principle  of  law  for  an 
appellate  Court  to  undertake  to  grant  a  new 
trial,  upon  part  of  the  evidence,  when  the 
Court  who  directed  the  issue,  and  heard  the 
whole  evidence,  was  satisfied  with  the  ver- 
dict. 

Randolph,  for  the  appellee,  after  giving 
a  minute  history  of  the  rise  and  progress 
of  this  cause,  contended  that  if  the  heirs  of 
John  Paul  the  elder,  had  been  dissatisfied 
with  the  judgment  of  the  District  Court 
directing  probate  of  the  will,  they  ought  to 
have  appealed  to  this  Court.  Instead  of 
which,  they  brought  a  suit  in  Cnancery  in 
the  County  Court  of  Rockbridge,  to  set  the 
will  aside.  The  cause  having  been  regu- 
larly proceeded  on  to  the  taking  of  deposi- 
tions, and  all  of  them  having  come  in,  an 
issue  was  made  up  on  the  question  of  de- 
visa  v  it  vel  non,  without  any  order 
531  *of  Court  to  warrant  it.  Though  the 
clerk  certified  on  the  first  record  that 
the  depositions  were  not  transcribed  because 


(a)  3  Black.  Com.  8(T7. 

(b)  Amb.  210,  Ld.  Paulconburff  v.  Pierce.  21  Vln. 
488. 

(c)  1  Wash.  3SC. 

(d)  2  Call.  809. 

(e)  1  Ves.  jr.  184. 
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the  witnesses  were  examined  in  Court,  yet 
it  appears,  upon  the  return  of  a  certiorari, 
that  the  depositions  of  these  very  witnesses, 
(whose  attendance  was  entered  by  the 
clerk,)  constituted  a  part  of  the  original 
record. 

The  power  of  awarding  new  trials  on  is- 
sues out  of  Chancery,  does  not  depend  on  the 
general  doctrine  of  granting  new  trials  at 
law :  it  is  expressly  given  by  the  act  of  As- 
sembly ;(f)  and  in  such  cases  Courts  of 
Equity  will  grant  new  trials,  when  it  is  ac- 
knowledged they  ought  not  to  be  allowed, 
had  it  been  merely  a  case  at  law.(g)  There 
were  many  reasons  why  a  new  trial  ought 
to  have  been  granted  in  this  case :  1.  The 
opposers  of  the  will  had  two  chances  of 
setting  it  aside,  first  at  law,  and  then  in 
Chancery,  whereas  the  person  seeking  to 
establish  it  had  but  one:  2.  It  was  estab- 
lished by  the  District  Court,  on  a  full  hear- 
ing of  all  the  evidence ;  and  3.  As  the  issue 
was  to  be  tried  in  the  same  Court  where 
the  will  had  been  condemned,  there  was  not 
the  same  probability  of  a  fair  and  impar- 
tial hearing. 

As  to  viva  voce  testimony,  Mr.  Randolph 
contended  that,  although  it  might  be 
received,  yet,  if  the  witnesses  were  not  pres- 
ent at  the  trial  of  the  issue,  their  deposi- 
tions taken  in  the  Chancery  cause  might 
be  read.  He  concluded  by  reviewing  the 
evidence,  and  observing  that  it  was  impos- 
sible for  any  man  who  read  the  depositions, 
to  doubt  of  the  ability  of  John  Paul  to  make 
a  will :  and  the  County  Court  having  refused 
to  grant  a  new  trial,  the  Superior  Court  of 
Chancery,  which  sits  to  do  what  that  Court 
ought  to  have  done,  was  well  warranted  in 
granting  it.  He  knew  not  for  what  purpose 
so  many  cases  were  cited  by  M**.  Hay,  as 
it  was  well  known,  that  new  trials  were  as 
often  granted  from  evidence  stated  in  the 
record,  without  the  certificate  of  the  Judge, 
as  with  it.  There  is  no  law  requiring  the 
certificate  of  the  Judge ;  and  even  where  he 
does  certify,  if  the  Court  shall  be  satisfied 
that  there  is  no  ground  for  a  new  trial  they 

will  refuse  it. 
532  *Hay,  in  reply.     It  was   not  neces- 

sary for  the  Court  to  direct  an  issue : 
the  law  only  says  that  * 'an  issue  shall  be 
made  up;"  which  has  been  done.  To  say 
that  the  Chancellor  had  all  the  evidence  be- 
fore him,  is  a  mere  assumption  of  the  fact ; 
no  such  thing  appears  in  the  record ;  and, 
even  if  it  did,  he  had  no  right  to  consider 
the  depositions  of  witnesses,  when  their 
viva  voce  testimony  had  been  duly  weighed 
by  the  Jury.  An  expression,  in  the  opin- 
ion of  the  Court,  in  Ford  v.  Gardner  and 
others, (h)  expressly  applies  to  this  case: 
'^It  does  not  appear  what  evidence  was 
given  to  the  Jury,  and  as  no  exception  was 
filed  at  the  trial,  all  must  be  presumed  to 
have  been  legal  and  right.'' 

The  only  point  in  this  cause  has  already 
been  settled  in  Pord  v.  Gardner  and  others ; 
and  rightly  settled.  As  to  the  objection 
that  the  issue  was  to  be  tried  in  the  Court 
of  Rockbridge,  where  the  will  had  been 
condemned ;  it  has  no  weight,  because  the 
defendant    had    nothing   to  do  but  to  have 


I     C 
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stated  hia  reasons  why  a  fair  trial  could 
not  be  had  there,  and  to  obtain  a  change 
of  the  venue. 

With  respect  to  the  merits,  he  would  make 
but  one  remark.  It  is  admitted  that  there 
was  conflicting  testimony ;  and  that  num- 
bers were  in  favour  of  the  competency  of 
John  Paul  to  make  a  will,  but  it  does  not 
necessarily  follow  that  the  weight  of  evi- 
dence was  in  support  of  the  will.  The  Jury 
found  in  favour  of  the  smallest  number, 
and  the  Court  will  never  presume  that  they 
did  wrong.  On  the  contrary  it  may  be 
safely  affirmed  that  they  did  right.  Juries 
invariably  lean  in  favour  of  character,  and 
in  support  of  last  wills.  They  regard  the 
infirmities  of  human  nature,  and  will  never 
set  aside  a  will,  but  upon  evidence  which 
ought  to  satisfy  the  whole  world  that  the 
paper  was  not  a  will,  either  from  the  incom- 
petency of  the  testator,  or  from  the  fraudu- 
lent manner  in  which  it  was  obtained. 
533  ^Saturday,  May  21.     The  Judges  de- 

livered their  opinions. 
JUDGE  TUCKER  (after  stating  the  case) 
proceeded  as  follows: 

There  is  a  great  similitude  between  this 
case  and  that  of  Ford  v.  Gardner  and  others, 
(1  Hen.  and  Munf.  72.)  There,  a  bill 
was  brought  by  the  heirs  and  distributees, 
suggesting  a  fraud  in  obtaining  the  will, 
which  (as  in  this  case)  had  been  admitted 
to  probate  in  the  District  Court,  after  be- 
ing rejected  by  the  County  Court.  An  issue 
was  directed  to  try  the  validity  of  the  will, 
anc'  the  verdict  found  it  to  be  invalid:  the 
Court  being  divided  on  a  motion  to  certify 
that  the  weight  of  evidence  was  against 
the  verdict,  the  motion  was  overruled.  A 
motion  was  then  made,  on  the  Chancery 
side,  for  a  new  trial,  and  was  overruled ; 
because  the  Justices  of  the  Court,  on  the 
trial  of  the  issue,  were  equally  divided, 
as  to  the  weight  of  evidence.  In  the  pres- 
ent case  no  division  of  opinion  appears ; 
the  majority,  or,  perhaps,  the  whole,  of  the 
Justices,  concurring  in  refusing  the  new 
trial  prayed  for.  In  that  case,  as  in  this, 
the  written  evidence  in  the  record  certainly 
preponderated  in  favour  of  the  will.  But  it 
was  said  by  the  Court,  ^*It  does  not  ap- 
pear what  evidence  was  given  to  the  jury, 
and  as  no  exception  was  filed  at  the  trial,  all 
must  be  presumed  to  have  been  legal  and 
right." 

This  is  decisive  of  the  present  question. 
A  trial  at  common  law  must  regularly  be 
had  upon  testimony  viva  voce.  The  testi- 
mony of  a  witness,  examined  in  that  man- 
ner before  a  Court  and  Jury,  may  differ 
widely  from  what  it  appears  upon  the  face 
of  a  written  deposition ;  and  there  may 
have  been  twenty  witnesses  examined  on 
that  occasion  whose  depositions  do  not 
appear  in  the  record. 

I  therefore  think  the  Chancellor  erred  in 
reversing  the  decree  of  the  County  Court, 

and  that  we  ought  now  to  affirm  it. 
534  *JUDGE   ROANE.     If   I    could    be 

satisfied  with  the  Chancellor,  in  this 
case,  that  the  evidence  contained  in  the 
record  was  the  only  evidence  exhibited 
to  the  Jury  on  the  trial  of  the  issue,  I 
should  be  of  opinion  with  him  that  the 
verdict  ought  not  to  be  conclusive.  But 
I  hold    myself   obliged    to  infer    the   con- 


trary; not  only  (fori  need  lay  no  stress 
upon  the  clerk's  certificate  upon  the  subject) 
because  this  is  not  shewn  to  the  Court  by 
the  appellee's  counsel  as  it  ought  to  have 
been,  if  he  meant  to  avail  himself  of  that 
ground  in  his  motion  for  a  new  trial;  bat 
because  it  is  the  right  and  usual  course  in 
the  trial  of  such  issues  to  have  recourse 
to  viva  voce  testimony.  So  far  from  the 
answer  and  depositions  in  this  case  being 
properly  inferred  to  be  the  only  evidence 
exhibited  on  the  trial  of  the  issue,  it  ought 
rather  to  appear,  on  the  other  hand,  that 
that  testimony  was  actually  made  use  of. 
In  the  case  of  Ford  v.  Gardner, (a)  this 
Court  seemed  to  think  that  an  order  of  the 
Chancery  Court  was  necessary  to  let  in 
the  reading  of  the  depositions  and  exhibits 
filed  in  the  cause,  and  that  other  evidence, 
(the  original  will  for  example,)  although 
no  part  of  the  Chancery  record,  should  be 
presumed  to  have  been  before  the  Jury,  as 
no  exception  for  ihe  want  of  it  was  taken. 
In  that  case,  it  was  rightly  contended  by 
the  appellant's  counsel  that  *4t  did  not  ap- 
pear that  the  depositions  transcribed  into 
the  record  were  all  the  evidence  before  the 
Jury."  I  will  say  the  ba me  in  this  case; 
and  although  on  the  face  of  this  record  the 
case  seems  rather  strong  for  the  will,  I  will 
not  depart  from  this  ground.  I  will  not 
form  a  precedent,  which,  in  a  case  of 
merely  a  slight  preponderance,  would 
equally  turn  the  scale,  and  intrench  upon 
the  province  of  the  Jury  who  are  the  best 
judges  of  credibility.  I  will  rather  pre- 
sume, especially  as  a  motion  for  a  new  trial 
was  made  and  overruled,  that  sufficient  tes- 
timony was  exhibited  to  justify  the  verdict, 
and  that  the  testimony  in  favour  of  the 
will   was   outweighed. 

It  is   said   in  the  decree  that  the  County 
Court   erred     in    directing    a    distribution 

of     the    estate    without    having   set 
535      *aside     the     will.     It    is     true    that 

this  is  not  done  totidem  verbis: 
but  the  County  Court  adjudge  the  paper 
purporting  to  be  the  will,  Ac,  not  to 
be  his  will,  and  that  it  is  invalid,  and 
then  go  on  to  direct  a  distribution.  I 
think  in  substance,  this  is  a  decree  vacat- 
ing the  will,  and  that  the  decree  of  the 
Superior  Court  of  Chancery  should  be  set 
aside,  and  that  of  the  County  Court  affirmed. 
JUDGE  FLEMING.  There  seem  to  be 
three  points  in  this  cause  worthy  of  con- 
sideration :  1st.  Whether,  where  a  will  has 
been  admitted  to  record  by  a  District  Court, 
on  an  appeal  from  a  County  Court,  in 
which  the  will  had  been  rejected,  the  Chan- 
cery side  of  the  County  Court  can  \ake  cog- 
nizance of  it,  on  a  suggestion  of  fraud,  and 
direct  an  issue  to  try  the  fact— will  or  no 
will?  If  so,  2dly.  Whether,  if  the  whole 
evidence  be  not  spread  upon  the  record,  it 
must  not  be  presumed  that,  on  such  trial, 
all  had  been  legal  and  right?  And  3d]y.  If 
no  exception  be  taken,  nor  any  gronnd  of 
a  motion  for  a  new  trial  be  stated  in  the 
record,  an  appellate  Court  of  Chancery  can 
with  propriety,  reverse  the  decree  of  the 
County  Court,  founded  on  the  verdict,  and 
direct  another  issue  to  try  the  same  fact? 
With  respect  to  the  first  point,  had  it  not 
been  for  the  decision    in    the  case  of  Ford 
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V.  Gardner,  in  this  Court,  at  the  October 
term,  1806,  I  should  have  been  of  opin- 
ion that  the  County  Court  could  not  have 
taken  cognizance  of  the  subject,  after  a  de- 
cision in  the  District  Court :  because  Courts 
of  common  law  have  a  concurrent  jurisdic- 
tion with  Courts  of  Equity,  to  detect, 
suppress,  relieve  against,  and  punish 
fraud ;  and  had  there  been  any  fraud  prac- 
tised by  John  Paul,  jun.  in  procuring  the 
will  in  question,  which  was  wholly  written 
by  the  testator  himself,  redress  might  have 
been  obtained  by  the  appellants  as  well 
in  a  Court  of  I^aw,  as  in  a  Court  of  Equity : 
but  by  this  mode  of  proceeding,  they 
take  a  double  chance;  first,  in  the  Courts 
of  Law,  and  then  in  a  Court  of  Equity, 
where  they  have  at  length  succeeded; 
though  it  appears  clearly  to  me, 
S36  from  the  evidence  *spread  on  the 
record,  that  the  testator  was  fully 
competent  to  make  the  will  in  question: 
but  there  might  have  been  for  any  thing 
that  appears  to  the  contrary,  viva  voce, 
testimony  before  the  Jury  at  the  trial  of 
the  issue,  which  may  have  given  a  different 
complexion  to  the  cause.  And  this  brings 
me  to  the  second  point ;  and  as  it  does  not 
appear  that  the  whole  evidence  adduced  at 
that  trial  is  spread  upon  the  record,  we  are 
tu  presume,  according  to  the  case  of  £^ord 
V.  Gardner,  that  all  has  been  legal  and 
right. 

With  respect  to  the  third  point ;  as  there 
is  no  ground  of  the  motion  for  a  new  trial, 
stated  in  the  record,  nor  any  exception 
taken  to  the  opinion  of  the  Court,  but 
a  mere  right  of  appeal  exercised,  which 
was  allowed  on  the  usual  terms  of  giv- 
ing bond  to  prosecute  it  with  effect,  it 
seems  that  the  District  Court  erred,  in 
considering  the  evidence  exhibited  to  that 
Court,  in  the  said  record  and  proceedings, 
as  the  only  evidence  in  the  cause ;  and  in 
revershig  the  decree,  and  in  ordering  an- 
other issue  to  try  the  same  fact.  I  there- 
fore concur  in  opinion  that  the  decree  of 
tbe  District  Court  be  reversed;  and  that 
of  the  County  Court  aflBrmed. 

By  the  whole  C6urt,  (absent  JUDGE 
LYONS,)  the  decree  of  the  Superior  Court 
of  Chancery  reversed,  and  that  of  the 
County  Court  affirmed. 


Stubbs  V.  Burwell. 

Wednesday,  May  18.  1806. 

Bonds— Assl^ment  of.*— A  bond  may  be  assigned  in 
creneral  terms  with  a  verbal  agreement  tbat  tbe 
assiflrnor  shall  n6tbe  responsible;  and,  thereupon, 
be  will  not  be  responsible  even  to  a  subsequent 
assiflrnee  bavin?  no  notice  of  sucb  agreement. 

OepositioiM— Appellate  Practice.— A  deposition  bavlng 
been  taken,  after  the  cause  was  set  for  hearinfir  in 
the  Superior  Ck>urt  of  Chancery,  and  no  objection 
appearinir  to  have  been  made  in  that  Court, 
the  Coart  of  Appeals  will  presume  that  ffood 
cause  was  shewn  for  admittinsr  it. 

Same— Notice  of  Taklngr.t— A  deposition  cannot  be 
read  to  affect  the  interests  of  any  party  to  whom 


•Bonds— Aaslffnineiit  of.— See  monographic  note  on 
'^Assienments"  appended  to  Rasrsdale  v.  Haffy,  9 
•GratL  400. 

tDepositlom— Notice  of  Taking.— Although  a  deposi- 
tion is  refirnlarly  taken  in  the  cause  as  to  one  party, 
there  having  been  due  notice  to  him,  yet  it  cannot 
be  received  as  evidence  to  affect  the  interests  of 
another  party  to  whom  no  notice  has  been  given. 
Colvert  V.  Millstead,  5  Leigh,  101,  citing  the  principal 
case.  See  monographic  note  on  ''Depositions*' 
appended  to  Field  v.  Brown.  24  Gratt  74. 


no  notice  of  the  time  and  place  of  taking  it  had 
been  given. 

On  an  appeal  from  a    decree  of  the  Supe- 
rior Court    of  Chancery  for  the  Williams- 
hxxtf^  District,  whereby  an  injunction 

537  ^obtained  by  the  appellee  against  the 
appellant  was  made  perpetual. 

Burwell  assigned  the  bond  of  one  Butler 
to  a  certain  William  Harwood,  in  these 
words:  '^I  assign  the  within  bond  to  Mr. 
William  Harwood ;"  which  bond  had  been 
previously  assigned  by  one  Chapman  to 
Burwell,  in  the  same  general  terms,  no  re- 
strictive words  having  been  used.  Har- 
wood  being  dead,  his  executors  (Pendleton 
and  Courtney)  instituted  suit  on  the  bond, 
recovered  judgment,  and  made  part  of  the 
money  by  execution,  no  property  being 
found  for  the  resi4ue.  They  then  brought 
suit  against  BurWelt  on  the  assignment, 
and,  having  obtained  judgment,  sued  out 
execution,  upon  which  he  gave  a  twelve 
months'  replevy  bond.  This  bond  was  as- 
signed by  Robert  Courtney,  executor  of 
Wiliam  Courtney,  who  was  surviving  exec- 
utor of  Harwood,  to  the  appellant  Stubbs. 
Execution  having  been  issued  on  the  replevy 
bond,  Burwell  filed  his  bill  in  the  late  High 
Court  of  Chancery,  stating  that  he  had  been 
induced,  from  the  unfavorable  representa- 
tions which  Harwood  had  given  of  the  cir- 
cumstances of  Butler  to  sell  him  the  bond 
at  a  great  loss,  having  taken  in  payment 
merchandize  at  an  advanced  price,  and  a 
watch  at  thirty  guineas,  which  Harwood 
afterwards  acknowledged  he  had  purchased 
in  the  West-Indies  at  thirty-two  dollars; 
and  further  that  he  had  assigned  it,  merely 
to  enable  Harwood  to  sue  in  his  own  name, 
it  being  expressly  agreed  that  he  was  not 
to  be  responsible  in  the  event  of  the  money 
not  being  recovered  of  Butler.  He  also 
stated  that  Harwood 's  executors  had  insti- 
tuted suit  on  that  bond  without  requiring 
bail,  and  then  accepted  a  confession  of  judg- 
ment at  June,  with  stay  of  execution  till 
November  following.  The  prayer  of  the 
bill  was  for  an  injunction,  and  for  general 
relief. 

The     deposition     of     a     single     witness 
(Thomas  Buckner)  was   taken.     He  proved 
that  Harwood  had  informed  him  of  his  hav- 
ing   sold  to  Burwell    in    part    payment    of 
Butler's  bond,  a  watch  at  the  price  of 

538  thirty  guineas,  which  only  cost  *him 
twenty-two  dollars  in  the  West-Indies ; 

and  that  he  had  obtained  an  assignment  of 
the  bond  to  enable  him  to  bring  suit  in  his 
own  name,  and  that  Burwell  might  not  be 
charged  with  the  costs;  and  that  if  he 
never  recovered  of  Butler  he  should  not  call 
on  Burwell  for  it. 

All  the  answers  state  that  the  defendants 
know  nothing  of  the  contract  between  Bur- 
well and  Harwood.  That  of  Courtney,  the 
representative  of  Harwood,  merely  states 
that  he  has  no  interest  in  the  subject,  hav- 
ing, under  a  decree  of  the  Court  of  Chan- 
cery, assigned  the  replevy  bond  of  Burwell 
to  the  appellant  Stubbs'  without  recourse. 
Stubbs  states  that  he  is  an  innocent  as- 
signee, and  paid  full  value  for  the  bond; 
and  that  the  defence  of  Burwell  was  purely 
of  a  legal  nature. 

An  exhibit  was  filed   shewing   a    full  ad- 
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miaistration  of  the  estate  of  Harwood,  by 
his  executors. 

The  Chancellor  (admitting  Buckner's 
deposition  to  be  read  against  Courtney  only, 
notice  of  the  time  and  place  of  taking  it  not 
having  been  given  to  the  other  defendants) 
made  the  injunction  perpetual;  from  which 
decree  Stubbs  appealed  to  this  Court. 

Randolph,  for  the  appellant,  contended 
that  the  injunction  ought  to  have  been  dis- 
solved. Striking  the  testimony  of  Buck- 
ner  out  of  the  case,  which  was  neither 
admissible  in  law  nor  in  fact,  admitted 
by  the  Chancellor  against  Stubbs,  there  was 
nothing  to  support  the  bill. 

In  the  assignment  from  Chapman  to  Bur- 
well,  there  is  no  restriction  as  to  the  re- 
sponsibility of  the  assignor;  nor  is  there 
any  in  the  assignment  from  Burwell  to 
Harwood.  If  then  Harwood's  representa- 
tives recover  of  Burwell,  he  can  recover  ot 
Chapman.  The  assignment  of  Burwell  was 
deceptions,  if  be  reserved  an  agreement  not 
to  be  responsible,  which  did  not  appear 
on  the  assignment  itself.  This  negligent 
act  gave  the  bond  a  currency,  which  it  would 
not  otherwise  have  possessed.  It  was  hold- 
ing out  a  false  credit  which  induced  Stubbs 
to  become  the  proprietor  of  the  bond ;  and 
if  a  loss  is  sustained,    it  ought  to  fall    on 

Burwell  alone. 
539  *^Williams,  for  the  appellee.  The 
answers  of  the  defendants  not  deny- 
ing the  equity  of  the  bill,  but  only 
stating  that  they  know  nothing  of  the 
contract  between  Burwell  and  Harwood, 
there  was  no  ground  upon  which  the  Chan- 
cellor could  have  dissolved  the  injunction. 
But  the  deposition  of  Buckner  is  decisive 
of  the  question,  and  afforded  evidence 
which  justified  its  being  made  perpetual. 

Where  a  bond  is  assigned,  and  there  is 
an  agreement  that  the  assignor  shall  not 
be  liable,  the  contract  is  valid ;  as  was  ex- 
pressly decided  in  Crawford  v.  McDon- 
ald, (a)  And  though  it  does  not  appear 
upon  the  assignment  in  this  case,  yet  it 
is  fully  proven  by  the  evidence. 

At  a  subsequent  day  of  the  term,  the 
Court  desired  that  the  following  points 
might  be  spoken  to:  1st.  Whether  it  was 
agreeable  to  the  practice  in  the  High  Court 
of  Chancery  to  issue  commissions  without 
consent  of  parties,  to  take  depositions  in  a 
cause  after  it  wa&  set  for  hearing:  and, 
2dly.  Whether,  where  there  are  several 
parties,  defendants  to  a  suit,  and  notice  be 
given  to  one  only,  another  can  be  affected 
by  the  deposition? 

As  to  the  iirst  point,  it  was  stated  by 
Williams  that  an  afireement  among  the 
members  of  the  bar  had  authorised  the 
awarding  on  commissions  to  take  deposi- 
tions at  any  time  before  the  hearing,  in 
order  to  save  the  trouble  of  an  application 
to  the  Chancellor,  who  never  refused  a 
commission ;  that  the  practice  of  the  High 
Court  of  Chancery  was  the  same  as  the 
rule  of  the  present  Superior  Court  of  Chan- 
cery ;(b)  that,  as  this  commission  issued 
after  the  cause  was  set  for  hearing,  and  no 
exception  was  taken  on  that  ground,  it 
must  be  presumed  that  it  was  done  either 
by  consent  of  parties,  or   by  special   order 


(a)  Ante, 
(b) 


See  Rule  12,  prefixed  to  v.  1. 


of  the  Court  ;(c)  and  that  no  exception 
could  be  taken  in  this  Court  to  the  reading- 
of  a  deposition  upon  any  ground  not  taken 
in  the  Court  below. 

With  respect  to   the  second  point,  the  act 
of  Assembly  only  required  notice  to  the  ad- 
verse  party,  (d)     But    if    there    be   two  or 
more  plaintiffs  or   defendants,    it   is  silent 
whether  all   must  have  notice  or  not. 

540  *On  the  other  side,  it  was  contended 
by  Randolph    that   it  would  not  only 

be  contrary  to  all  principle  to  conclude  a. 
party  by  a  deposition  who  bad  no  opportn- 
nity  to  cross-examine,  but  was  in  direct  op- 
position to  the  settled  practice,  (e)  which 
expressly  requires  that  notice  shall  be  given 
to  all  the  parties. 

Thursday,  June  2.  The  Court  pro- 
nounced the  following  opinion  and  decree: 

**The  Court  of  Chancery  having  admitted 
the  deposition  of  Thomas  Buckner,  although 
the  same  was  taken  near  two  years  after  the 
cause  was  set  for  hearing,  as  evidence 
against  the  defendant  Courtney  who  is  the 
executor  of  William  Courtney,  deceased, 
who  was  the  executor  of  W.  Harwood,  de- 
ceased, against  whom,  were  he  still  living, 
the  complainant  Burwell  would,  in  the  opin- 
ion of  this  Court,  have  been  entitled  to  re- 
lief against  the  judgment  complained  of, 
and  no  objection  appearing  in  the  record, 
this  Court  presumes  that  good  cause  was 
shewn  for  such  admission,  as  to  that  de- 
fendant; but  the  irregularity  in  taking 
that  deposition  made  it  improper  to  admit 
the  same  in  evidence  against  the  defend- 
ant Stubbs:  an  objection  of  which  the 
Court  of  Chancery  seems  to  have  been  ap- 
prised ;  but  nevertheless  proceeded  to  render 
a  final  decree  in  the  cause,  decisive  in  its 
operation  not  only  against  the  defendant 
Courtney  but  the  defendant  Stubbs  like- 
wise. From  the  matter  contained  in  that 
deposition,  if  it  had  been  regularly  taken, 
so  as  to  have  been  admissible  as  evidence 
against  all  the  parties,  this  Court  would 
have  approved  of  the  decree:  but  not  being 
admissible,  nor  admitted  against  the  de- 
fendant Stubbs,  this  Court  is  of  opinion 
that  the  Court  of  Chancery  ought  not  to 
have  proceeded  to  render  a  final  decree 
in  the  cause:  for  if  the  Court  were 
satisfied  that  the  complainant  was  en- 
titled '  to  the  relief  sought,  and  that 
from  the  alleged  insolvency  of  William  Har- 
wood's  estate,  the  only  relief  which 

541  could  be  afforded    him  was  *by  a  per- 
petual    injunction   to    the    judgment 

obtained  against  him  by  the  executors  of 
the  said  William  Harwood,  the  fact  of  the 
insolvency  of  Harwood's  estate  ought  to 
have  been  inquired  into ;  and  an  opportunity 
ought  also  to  have  been  afforded  the  plain- 
tiff to  take  the  deposition  of  Thomas  Buck- 
ner de  novo,  giving  due  notice  thereof  to  the 
defendant  Stubbs,  that  he  might  not  be 
concluded  by  the  evidence  of  a  witness 
whom  he  had  no  opportunity  to  cross-ex- 
amine. Upon  these  grounds  this  Coart 
doth  decree  and  order  that  so  much  of  the 
decree  aforesaid  as  perpetuates  the  injunc- 
tion awarded  the  complainant  to  stay  all 
further  proceedings  on  the  replevy  bond  in 


(c)  See  Rev.  Code,  v.  1.  c.  61,  p.  87.  sect.  46, 

(d)  Ibid.  c.  141.  p.  279,  sect  12,  18,  U. 

(e)  See  Harr.  Chan.  Pract  813,  last  edit 
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the  bill  mentioned  in  behalf  of  the  said 
Harwood's  representatives,  be  affirmed ;  and 
that  the  said  decree  be  reversed  so  far  as  it 
relates  to  the  defendant  Stnbbs,  and  that 
the  appellee  pay  to  the  appellant  his  costs, 
.&c. 

*'And  the  cause  is  remanded  to  the  said 
Superior  Court  of  Chancery  for  such  further 
proceedings  therein  to  be  had,  in  respect 
to  the  defendant  Stubbs,  as  may  enable 
that  Court  to  render  a  final  decree  as  to 
him,  according  to  the  principles  of  equity. 
And  with  this  further  direction,  that  if, 
upon  the  coming  in  of  that  deposition,  (or 
in  the  event  of  the  want  of  it,  by  reason 
of  the  death  of  the  witness  or  otherwise,) 
the  said  Court  of  Chancery  should  be  of 
opinion  that  the  complainant's  equity,  as 
against  Stubbs,  is  not  sustained  according 
to  the  principles,  which,  under  the 
opinion  of  this  Court,  go  to  sustain  it 
against  the  representatives  of  Harwood; 
that  then  and  in  that  case  the  said  Court 
«hall  institute  and  set  on  foot  such  proceed- 
ings, tending  to  inquire  into  the  solvency 
of  the  said  Harwood,  as  the  said  Court  may 
think  conducive  to  justice,  if  desired  by 
the  complainant ;  and  also  institute  an  in- 
quiry as  to  the  real  value  of  the  consid- 
eration paid  by  Harwood,  fur  the  bond 
aforesaid;  which  sum,  with  interest,  shall 
limit  the  amount  of  the  sum,  for  which  the 
said  complainant  shall  be,  in  that  event, 
-considered  liable." 


542 


*Tatum  and  Wife  v.  Snidow. 

Thursday,  May  19.  1806. 


Judgments*— Failure  to  Enter— Effect  on  Appeal.— The 
clerk  of  a  County  Court  havinfir  by  mistake  failed 
to  enter  a  ludgrmeut  on  a  verdict,  and  an 
appeal  being:  taken,  such  appeal  ought  to  be  dis- 
miKsed,  notwithstanding  the  County  Court  after- 
wards, during  the  pendency  of  the  appeal, 
corrects  the  error  by  having  the  Judgment  en- 
tered and  certified  to  the  District  Court. 

This  was  a  supersedeas  granted  by  one  of 
the  Judges  of  this  Court,  to  a  judgment  of 
the  District  Court  held  at  the  Sweet 
Springs,  reversing  a  judgment  of  the 
County  Court  of  Montgomery,  rendered  in 
favour  of  the  plaintiffs  in  error. 

A  verdict  was  found  for  the  plaintiffs,  in 
^n  action  of  detinue,  at  the  June  term  of 
Montgomery  County  Court,  1808;  but  no 
judgment  was  then  entered.  The  defend- 
ant appealed  to  the  District  Court,  where 
the  appeal  was  docketed  on  the  29th  of 
May,  1802;  and  while  the  cause  was  there 
<lepending,  viz.  in  June,  1802,  the  County 
Court  of  Montgomery,  reciting  that  it  was 
through  mistake  of  the  clerk  that  no  judg- 
ment had  been  entered  on  the  verdict, 
•directed  one  to  be  then  entered,  which  was 
accordingly  done;  and  the  judgment  so 
entered  *'was  sent  to  the  District  Court  to 
be  added  to  and  made  a  part  of  the  record." 
The  District  Court  acted  upon  this  paper, 
and  reversed  the  judgment- of  the  County 
Court,  upon  the  merits. 

The  only  point  considered  by  this  Court 
was,  whether  the  District  Court  had  any 
jurisdiction  of   the  cause ;  the    appeal  hav- 


*See  monographic  »o^  on  "Judgments/*  appended 
CO  Smith  y.  Charlton,  7  Gratt.  425. 


ing  been  allowed   before  any  judgment  was 
entered  on  the  verdict. 

Wickham,  for  the  plaintiffs  in  error,  con- 
tended that  no  cause  was  depending  in  the 
District  Court,  and  therefore  the  appeal 
ought  to  have  stood  dismissed.  An  appeal 
can  only  be  taken  from  the  judgment  or 
decree  of  a  County  Court.  The  District 
Courts  can  take  no  jurisdiction  of  causes 
decided  in  the  County  Courts,  unless  it  be 
by  appeals  allowed  by  such  County  Courts 
from  their  own  judgments,  or  by  writs,  of 
error  or  supersedeas  awarded  by  the  Dis- 
trict Courts.  There  having  been  no  judg- 
ment entered  in  this  case,  till  long  after 
the  appeal  was  allowed,  the  District 
543  *Court  ought  to  have  dismissed  the 
appeal  as  improperly  granted,  and 
waited  till  a  judgment  had  been  entered  in 
the  County  Court. 

No  argument  can  be  drawn  from  the  sup- 
posed consent  of  the  parties,  that  this 
judgment  should  be  made  a  part  of  the  rec- 
ord, and  that  the  cause  should  stand  as  if 
the  appeal  had  been  taken  from  that  judg- 
ment ;  because  an  appellate  Court  can  never 
take  jurisdiction  of  an  appeal  unless  it  be 
regularly  brought  before  them. 

This  objection  is  not  a  mere  matter  of 
form :  it  goes  to  affect  the  rights  of  the  ap- 
pellee ;  because,  by  allowing  an  appeal  be- 
fore any  judgment  is  entered,  he  is  deprived 
of  his  security  on  the  appeal  bond.  It  is 
impossible  to  suppose,  that  a  bond  given  to 
prosecute  an  appeal  from  the  judgment  of  a 
Court  can  be  binding,  when  no  judgment 
was  entered  till  years  afterwards.  There 
was  no  appeal  from  the  judgment  last  en- 
tered, which  was  the  only  judgment  ren- 
dered by  the  County  Court. 

Call,  for  the  defendant  in  error.  The  ob- 
jection that  there  was  no  appeal  from  the 
judgment  last  entered  by  the  County  Court, 
furnishes  a  plausible  argument,  which  at 
first  sight  may  receive  some  sanction  from 
the  decision  of  the  Court  in  Freeland  and 
Vaughan.(a)  In  that  case  the  clerk  had 
misstated  the  verdict  in  the  minutes,  and 
the  Court,  at  a  subsequent  term,  permitted 
him  to  enter  it  correctly  in  the  order-book. 
The  ground  of  the  Court's  decision  was, 
that  a  District  Court  could  not  amend  its 
judgments  entered  in  the  order-book,  be- 
cause in  that  the  judgments  were  drawn 
up  in  full,  and  being  signed  by  the  presid- 
ing judge,  became  a  record.  But  the  same 
rule  does  not  apply  to  a  County  Court, 
where  nothing  is  entered  during  the  sitting 
of  the  Court  but  minutes  of  their  proceed- 
ings, which  are  not  considered  as  records 
till  they  are  drawn  up  afterwards  by  the 
clerk.  In  this  case  the  clerk  was  guilty  of 
an  omission  in  not  recording  the  judgment. 
The  Court  could  not  be  mistaken  as  to 
544  the  entry  of  a  judgment,  *because 
the  appeal  bond,  which  is  part  of 
the  record,  recites  a  judgment.  After  the 
amendment  in  the  County  Court,  the  Dis- 
trict Court  had  a  right  to  take  up  the  rec- 
ord, and  enter  such  judgment  as  the  County 
Court  ought  to  have  rendered. 

Friday,  May  27.  The  President  pro  tem. 
delivered  the  opinion  of  the  Court,  (absent 
JUDGE    LYONS,)  that  the  District   Court 


(a)  May,  1806,  MS. 
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ovLght  to  have  dismissed  the  appeal,  on  the 
ground  that  it  had  been  allowed  by  the 
County  Court  of  Montgomery  before  any 
judgment  had  been  rendered  in  the  cause. 
Judgment  of  the  District  Court   reversed. 


Fletcher  V.  Pollard. 

Friday.  May  20,  1808. 

Partnership*— Settlement  of  Accounts— Submleslon  to 
Arbltration.—if,  pending  a  suit  in  Chancery 
brousrht  by  one  of  three  mercantile  partners 
asrainst  tbe  other  two,  for  a  settlement  of  the 
accounts  of  the  copartnery,  the  plaintiff  and  one 
of  the  defendants  afirree  to  refer  all^matters  In 
difference  between  them,  relative  to  the  subject 
in  controversy,  to  arbitrators,  (whose  award  is  to 
be  the  decree  of  the  Court,)  according  to  which 
agreement  an  order  of  reference  is  made:  and 
the  arbitrators  make  a  report  that  they  had  ex- 
amined and  stated  the  books  of  the  copartnery, 
and  award  the  payment  of  certain  sums  by  the 
other  defendant,  as  the  only  debtor  to  the  plain- 
tiff and  to  the  defendant,  who  agreed  to  the  ref- 
erence; and  state  that  the  payments  already 
made  by  that  defendant  discharge  him  from  any 
further  claim  of  the  plaintiff  on  account  of  the 
copartnery;  such  report  ousrht  to  be  considered 
as  an  award,  and  sufBciently  final  and  srood 
between  the  parties  who  atrreed  to  the  reference. 

Same— Same.— In  settling-  the  accounts  of  a  mercan- 
tile concern,  in  a  controversy  between  the  part^ 
ners  only,  it  is  snfflcient  to  examine  and  state  the 
books  of  the  copartnery,  without  requiring 
vouchers  in  support  of  each  specific  Item. 

On  an  appeal  from  a  decretal  order  made 
by  the  Judge  of  the  Superior  Court  of  Chan- 
cery for  the  Richmond  District,  on  the  1st 
of  June,  1803,  whereby  an  award  of  referees 
chosen  by  the  parties  was  set  aside,  and  a 
new  account  directed  to  be  taken. 

Robert  Pollard  filed  his  bill  in  the  late 
High  Court  of  Chancery  against  Thomas 
C.  Fletcher  and  Richard  C.  Pollard,  stating 
that  a  copartnery  had  existed  between  him- 
self and  the  defendants  under  the  firm  of 
Fletcher  and  Pollard ;  that  he  was  a  creditor 
partner  to  a  considerable  amount;  that 
'  Fletcher  undertook  to  keep  the  books 
545  in  a  regular  and  ^mercantile  manner, 
which  had  not  been  done,  inasmuch 
as  there  were  various  entries  in  them  in 
which  the  sums  had  not  been  extended ;  that 
Fletcher  had  executed  a  deed  of  trust  on  a 
tract  of  land  and  sundry  slaves  to  indem- 
nify the  complainant  for  his  advances  to  the 
copartnery ;  and  had  assured  the  complain- 
ant, during  the  progress  of  the  business, 
that  it  was  a  profitable  one;  notwith- 
standing which  the  company  were  involved 
in  debt  and  perplexed  with  law-suits, 
which  a  proper  attention,  on  the  part  of  the 
said  Fletcher  might  have  prevented.  The 
object  of  the  bill  was  for  an  account,  and 
to  subject  to  sale  the  property  conveyed  in 
trust  by  Fletcher  as  an  indemnity  to  the 
complainant. 

The  answer  of  the  defendant  Richard  C. 
Pollard  was  a  mere  echo  of  the  complain- 
ant's hill. 

Fletcher,  in  Kis  answer,  denied  that  he 
had  undertaken  to  keep  the  books,  or  that 
it  was  more  obligatory  on  him  than  the 
other  defendant,  or  the  assistants  in  the 
store;  that  he  did  not  know  of  any  loss 
which  had  been  sustained  by  blank  entries 
in  the  books ;  and  expressly  denies  that  any 
debts  had  been  lost  through  his  neglect. 
He  admits,  that  during  the   copartnery    he 

*See  monographic fu><0 on  "Partnership"  appended 
to  Scott  V.  Trent,  1  Wash.  77. 


told  the  complainant  they  were  making 
money  because  they  sold  their  goods  at  a 
high  advance,  but  avers,  that  the  losses 
afterwards  sustained  arose  from  circum- 
stances over  which  he  had  no  controul;  for 
being  compelled,  for  the  re-establishment 
of  his  own  health  and  that  of  his  family, 
to  leave  the  place  at  which  their  store  was 
kept,  the  other  defendant,  on  whom  the 
whole  business  devolved,  advertised  the 
goods  for  sale  at  public  auction,  and  did 
not  even  attend  the  sale  himself,  having 
previously  thereto  gone  to  the  Western 
Country  on  business  of  his  own  and  of  tbe 
complainant;  and  that  the  goods  were  sold 
much  below  cost ;  that  he  has  paid  large 
sums  of  money  since  the  dissolution  of  the 
partnership  without  the  assistance  of  tbe 
complainant  or  the  other  defendant,  al- 
though he  holds  the  complainant's  obli- 
gation   to  exonerate    him  from   more 

546  than    one-third    of    the   debts;  *and 
that     he    has     always   been    willing 

to  come  to  a  settlement  of  the  accounts, 
which  had  hitherto  been  prevented  by 
the  non-attendance  of  the  other  partners. 

The  cause  being  set  down  for  hearing, 
the  following  entry  was  made:  **Pur8uant 
to  an  agreement  in  writing  between  the 
plaintiff  and  the  defendant  Thomas  C. 
Fletcher,,  filed  with  the  papers  in  the  cause, 
the  Court  doth  refer  all  matters  in  differ- 
ence between  those  parties  relative  to  the 
copartnery  of  Fletcher  and  Pollard  to  Na- 
thaniel Anderson  and  Hudson  Martin,  and, 
in  case  of  their  disagreement,  to  such  um- 
pire as  they  shall  choose,  whose  award  is 
to  be  made  the  decree  of  the  Court." 

The  referees  reported  that  they  had  ex- 
amined and  stated  the  books  of  the  copart- 
nery of  Fletcher  and  Pollard,  (an  account 
of  each  partner  with  the  firm  being  an- 
nexed,) the  result  of  which  was,  that 
Fletcher  had  overpaid  his  proportion,  that 
Robert  Pollard  was  k  creditor  partner  to  a 
considerable  amount,  but  that  the  debtor 
partner  was  Richard  C.  Pollard.  The  ref- 
erees finally  proceeded  to  award,  that 
Richard  C.  Pollard  shall  pay  to  Fletcher 
101.  Os.  8  l-2d.  and  to  Robert  Pollard  8191.  6fi. 
5d.  they  then  make  provision  for  the  distrir 
bution  of  the  outstanding  debts  when  col- 
lected. In  making  their  report  they 
expressly  state,  that  the  payments  made 
by  Fletcher  leave  a^balance  due  to  him,  af- 
ter discharging  his*  proportion  of  the  part- 
nership debts,  of  the  above  sum  of  101.  Os. 
8  l-2d.  and  discharge  him  from  any  further 
claim  of  the  complainant  on  account  of  the 
copartnery. 

The  plaintiff  filed  exceptions  to  the 
award:  Ist.  Because  it  was  not  final,  the 
interest  account  being  still  unsettled;  2dly* 
Because  the  items  of  the  account  were  un- 
supported by  vouchers. 

The  Chancellor  was  of  opinion,  that  the 
referees  had  neither  pursued  their  author- 
ity, nor  completely  performed  their  func- 
tion ;  that  the  plaintiff  had  ascribed  the 
losses  of  the  company  to  the  negligence  of 
Fletcher,  ^o  which  he  gave  an  evasive  an- 
swer ;  that  the    bill   alleged,  that  the 

547  legal  *cost8  with  which  the  complain- 
ant  would    be  burthened  might  have 

been  avoided  by  the  sedulous  attention  of 
Fletcher   to   his  duty,  to  which  he  gave  no. 
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answer;  jet  the  referees  had  overlooked 
these  articles;  that  they  had  debited  the 
plaintifiP  with  interest,  although  some  of 
the  accounts  stated  by  them  shewed  that  be 
had  advanced  more  than  his  proportion  of 
the  joint  stock,  so  that  had  his  copartners 
been  equally  provident,  interest  as  well  as 
costs  would  have  been  saved ;  and  althouif  h, 
too,  the  defendant  Fletcher  flattered  the 
plaintiff  with  a  prospect  of  gain,  instead  of 
warning  him  of  a  tlanger  of  loss.  The 
Chancellor,  therefore,  rejecting  the  report, 
which  he  says  was  improperly  called  an 
award,  the  prefatory  words  of  its  authors 
being,  **We  have  examined  and  stated  the 
books  of  the  copartnery  of  Fletcher  and 
Pollard,  the  accounts  of  which,  from  our 
report,  appear  as  follows,*'  &c.  made  a 
new  reference  of  the  accounts  to  a  commis- 
sioner. From  which  opinion  the  defendant 
Fletcher  prayed  an  appeal,  which  was  al- 
lowed. 

The  Attorney-General,,  for  the  appellant. 
The  opinion  of  the  Chancellor  was  founded 
on  a  misapprehension  of  facts.  Every  al- 
legation in  the  bill  was  as  fully  answered 
by  Fletcher  as  it  was  possible  from  the 
nature  of  the  case.  All  the  matters  in 
controversy  were  referred  to  arbitrators, 
and  they,  after  reporting  upon  the  state  of 
accounts,  proceed  to  make  up  an  award  be- 
tween the  parties.  This  was  complete  and 
final,  and  ought  to  have  been  made  the  de- 
cree of  the  Court.  Justice  and  sound  policy 
require,  that,  after  men  have  chosen  their 
own  Judges,  their  decision  shall  be  binding. 
No  suflQcient  reason  has  been  assigned  for 
setting  aside  this  award.  As  to  the  first 
exception,  that  the  interest  account  was  un- 
settled, it  was  altotrether  a  mistake ;  interest 
was  given  to  both  parties*  and  with  respect 
to  the  second,  that  the  items  of  the  account 
were  unsupported  by  vouchers,  it  was  not 
necessary  that  they  should  be ;  but  even  if 
it  were,  it  does  not  appear  that  the  books 
were  the  only  documents  before  the  ref- 
erees. 
548  ^Randolph,  for  the  appellee,  ad- 
mitted that  some  of  the  reasons  given 
by  the  Chancellor  for  his  decree  were  un- 
tenable, but  contended  that  the  result  was 
correct. 

On  the  face  of  the  award  it  appears,  that 
the  referees  have  taken  the  books  as  conclu- 
sive evidence,  instead  of  requiring  vouchers 
in  support  of  each  item.  These  books  were 
kept  by  Fletcher;  and  it  was  therefore  in- 
cumbent on  him  to  produce  evidence  to  es- 
tablish the  several  entries.  Robert  Pollard, 
being  a  creditor  of  the  firm  to  a  much 
greater  amount  than  Fletcher,  ought  to 
have  been  allowed  interest  for  his  superior 
advance.  The  award  ought  therefore  to 
have  settled  this  question  of  interest,  which 
has  not  been  done. 

Again :  Robert  Pollard  was  ih  advance 
for  the  firm,  considerably  over  his  propor- 
tion of  the  debts;  notwithstanding  which 
he  has  been  subjected  to  an  equal  propor- 
tion of  interest  and  costs.  This  is  neither 
legal  nor  equitable.  He  ought  to  have  been 
exempted  ^om  the  payment  of  interest  and 
costs,  inasmuch  as  his  money  was  in  the 
hands  of  the  other  partners.  Mr.  Randolph 
concluded   by  observing,  that  he  asked  an 


aflSrmance  of  the  decree,  for  the  purpose 
only  of  having  a  new  account  taken. 

Monday,  May  23.  The  Judges  delivered 
their  opinions. 

JUDGE  TUCKER.  In  this  cause,  the 
Court  of  Chancery,  pursuant  to  an  agree- 
ment in  writing  entered  into  between  these 
parties,  referred  all  matters  in  diiference 
between  these  parties  relative  to  the  co- 
partnery of  Fletcher  and  Pollard,  to  Na- 
thaniel Anderson  and  Hudson  Martin,  who 
returned  their  award  pursuant  thereto, 
which  the  Court  of  Chancery  rejected,  on 
the  ground  that  the  arbitrators  had  not  ad- 
verted to  the  subjects  in  controversy,  ex- 
cept in  one  particular  instance ;  and  referred 
the  accounts  between  the  parties  to  a  com- 
missioner. From  which  opinion  Fletcher 
prayed  and  was  allowed  an  appeal. 

549  *Upon  examining  the  award,  it  ap- 
pears to  me  not  to   be    liable    to    the 

objection  made  to  it  by  the  Chancellor,  or 
to  any  other.  I  think  it  final,  as  to  the 
subjects  of  controversy,  though  it  was  ob- 
jected at  the  bar  that  it  was  not  so.  And 
I  also  think  it  perfectly  just  and  equitable, 
and  therefore  that  it  ought  to  have  been 
made  the  decree  of  the  Court. 

JUDGE  ROANE  was  of  opinion  that 
the  award  was  good,  and  ought  to  have 
been  confirmed  by  the  Chancellor.  He  was, 
consequently,  in  favour  of  reversing  the 
decree. 

JUDGE  FLEMING.  The  award  now 
under  consideration  was  made  by  referees 
or  arbitrators,  chosen  by  the  parties  them- 
selves, and  under  a  special  order  of  the 
High  Court  of  Chuncery,  which  Court  had, 
at  a  preceding  day,  referred  the  accounts 
of  the  copartnery  in  the  bill  mentioned,  to 
one  of  the  commissioners  of  the  Court,  in 
the  usual  form. 

The  referees,  in  pursuance  of  the  special 
order,  which  was  made  on  the  27th  day  of 
May,  1801,  proceeded  to  examine  and  state 
the  accounts  between  the  parties,  from  the 
books  of  the  copartnery  of  Fletcher  and  Pol- 
lard ;  the  only  gro\ind,  in  my  apprehension, 
on  which  they  ought  to  have  proceeded.  The 
award  appears  to  be  perspicuous  and  just, 
and  ought,  in  my  opinion,  to  be  conclusive, 
at  least,  between  the  parties  who  agreed 
to  the  special  reference.  The  plaintiff  how- 
ever, filed  two  exceptions  to  the  award ;  1st. 
That  it  was  not  final,  the  interest  account 
not  being  settled ;  and  2dly.  That  the  items 
of  the  account  were  unsupported  by 
vouchers.  With  respect  to  the  first  objec- 
tion, it  appears,  from  the  general  accounts 
stated  by  the  referees,  that  the  credit  of 
1,5241.  17s.  2  l-2d.  due  to  Robert  Pollard, 
was  for  advances  by  him  made  with  inter- 
est to  the  first  of  September,  1801 ;  the  pe- 
riod tu  which  interest  on  all  the  accounts 
was  calculated. 

As  to  the    second  exception.    It  appears  a 
novel  doctrine  to  me,    that  in  the  set- 

550  tlement  of  accounts  from  the  books  *of 
a  copartnery,  where  all   the   partners 

of  the  company  are  equally  interested, 
vouchers  for  the  specific  items  should  be  re- 
quired. 

The  opinion  of  the  Court  was,  that  the 
decree  of  the  Superior  Court  of  Chancery 
was  erroneous  in  rejecting  and  setting 
aside    the    award     made    by    the    referees 
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Nathaniel  Anderson  and  Hudson  Martin. 
Decree  reversed  at  the  costs  of  the  appellee 
in  the  Court  of  Appeals;  the  award  of  the 
referees  confirmed  as  between  the  appellant 
and  appellee;  the  bill  of  the  appellee  as 
against  the  appellant  dismissed,  as  to  so 
much  thereof  as  relates  to  the  settlement  of 
the  accounts  between  the  said  parties,  as 
partners  in  the  house  of  Fletcher  and  Pol- 
lard ;  and  each  party  to  pay  his  own  costs 
in  the  Court  of  Chancery. 


Faulcon,  Administrator  of  Hamlin,  v. 
Harriss. 

Friday.  May  20, 1808. 

Bonds— Usury*— Case  at  Bar.— A  bond  was  sriven  in 
1782.  in  the  penalty  of  50.0001.  conditioned  for  tbe 
payment  of  1.0001.  "or  .sacb  farther  sum  as  shall 
be  equal  to  the  said  1.0001.  in  1774.  that  is  to  say,  to 
purchaHe  as  much  land  and  as  many  nesrroes.  as 
it  might  have  done  at  that  time:**  this  was  held 
not  to  be  an  usurious  contract. 

Same— Action  on— Declaration— Proof— Case  at  Bar.— 
But  if  an  action  be  brought  on  such  bond,  and 
there  be  no  averment  in  the  declaration  as  to  the 
amount  of  any  extra  sum.  which  would  be  neces- 
sary to  purchase  as  much  land,  or  as  many 
neg-roes.  as  the  thousand  pounds  would  have  pur- 
chased in  1774;  no  evidence  ought  to  be  admitted 
as  to  that  fact:  nor  can  the  plaintiff  recover  more 
than  the  thousand  pounds  with  legal  Interest. 

Appellate  Practice— Admission  off  Improper  Evidence- 
Effect  When  It  Docs  Not  Influence  Verdict. t -A  judg- 
ment ought  not  to  be  reversed  on  the  ground, 
that  improper  evidence  offered  to  the  Jury  by  the 
appellant  was  admitted  by  the  inferior  Court, 
where  it  appears  that  such  evidence  did  not  in- 
fluence the  verdict. 

This  was  a  supersedeas  obtained  by  the 
plaintiff  in  the  Court  below,  to  a  judgment 
of  the  District  Court  of  Petersburg. 

Faulcon,  as  administrator  of  Hamlin, 
brought  an  action  of  debt  against  Harriss 
upon  a  bond,  dated  the  3d  of  May,  1782,  in 
the  penalty  of  fifty  thousand  pounds;  the 
condition  of  which  recited  that  Harriss  had 
purchased  a  certain  tract  of  land  of  Ham- 
lin, in  consideration  of  which,  he  agreed 
to  pay  him  ''1,0001.  specie,    or  such  further 

sum  as  shall  be  equal  to  the  said 
551      1,0001.  in  the  year  1774,  that  is  *to  say, 

to  purchase  as  much  land  and  negroes, 
as  it  might  have  done  in  ready  money,  at 
the  aforesaid  time,  and  in  case  the  said 
parties  should  not  agree  what  difference 
there  appears  to  be  in  the  sale  of  lands  and 
negroes,  in  respect  to  the  price  in  the  year 
1774,  and  when  the  money  shall  be  paid,  it 
is  agreed  that  each  of  the  parties  shall  make 
choice  of  a  good  judicious  man,  and  should 
they  disagree,  that  they  should  make  choice 
of  a  third  man,  whose  determination  shall 
be  binding  on  each  party."  For  the  pay- 
ment of  which  sum  it  was  further  recited 
that  Harriss  had  that  day  passed  to  Hamlin 
five  separate  bonds,  the  last  of  which  was 
payable  the  1st  of  January,  1787;  and  the 
obligation  was  to  be  void  on  Harriss's  com- 
plying with  the  terms  thereof,  according  to 
its  true  intent  and  meaning. 


♦Bonds— Usury.— See  monographic  woteon  "Bonds" 
appended  to  Ward  v.  Churn.  18  Gratt.  801;  mono- 
graphic n-ofe  on  "Usury"  appended  to  Coffman  v. 
Miller.  36  Gratt.  e98. 

+AppelUte  Practice  —  Judgments  —  Reversal.  —  See 
monographic  note  on  "Appeal  and  Error"  appended 
to  Hill  V.  Salem,  etc..  Turnpike  Co.,  1  Rob.  263; 
monosrrapblc  note  on  "Judgments"  appended  to 
Smith  V.  Charlton.  7  Gratt.  425. 

Pleading  -Statute  of  Jeofails.— The  principal  case  Is 
cited  \n  foot-notes  to  Chichester  v.  Vass,  1  Call  88; 
FuliTham  V.  Lifirhtfoot,  1  Call  250,  and  Lauffhlln  v. 
Flood.  3  Munf.  264.  273. 


The  breach  assigned  is,  that  '^  Harriss 
had  not  paid  either  to  the  intestate  or  the 
plaintiff,  the  said  1,0001.  specie,  or  such 
further  sum  as  shall  be,  hath  been,  or  is 
equal  to  the  said  1,0001.  in  the  year  1774; 
that  is  to  say,  as  much  money  as  would  be 
sufficient  to  purchase  as  much  land,  and  as 
many  negro  slaves,  as  might  have  been 
purchased  with  the  sum  of  1,0001.  in  ready 
money,  in  the  year  1774,  according  to  the 
true  intent  and  meaning  of  the  said  writ- 
ing obligatory,  and  the  condition  thereto 
annexed."  But  there  was  no  averment  in 
the  declaration  of  the  amount  of  any  fur- 
ther sum,  to  which  the  plaintiff  was  en- 
titled, as  arising  either  from  the  agreement 
of  the  parties,  or  as  ascertained  by  their 
referees.  Pleas:  1st.  Conditions  per- 
formed. 2d.  The  statute  against  usury. 

On  the  trial,  the  plaintiff  gave  in  evi- 
dence the  bond  set  forth  in  the  declaration ; 
also  a  settlement  in  writing,  on  the  back 
of  one  of  the  bonds  in  the  condition  men- 
tioned, subscribed  by  the  defendant  and  the 
plaintiff's  intestate  in  these  words:  "Memo. 
May  the  23d,  1787.  This  day,  Thomas 
Harriss  and  William  Hamlin  settled  the 
interest  of  the  within  bond,  and  allowed  all 
just  credits,  and  find  the  balance  of  said 
bond  to  be  2681.  lis.  0.  l-4d.  which  balance 
is  settled  agreeable  to  said  Harriss's 
552  recital  bond."  The  *plaintiff  also 
proved  by  one  witness,  that  the  sum 
of  1,0001.  specie  in  the  year  1782,  1783,  1784, 
1785,  1786,  and  1787,  (within  which  years 
the  several  bonds  became  due, )  or  in  any  of 
those  years,  or  when  this  suit  was  insti- 
tuted, would  only  be  sufficient  to  purchase 
half  as  much  land,  or  half  as  many  slaves, 
as  that  sum  would  have  purchased  in  1774. 
Whereupon  the  defendant  moved  the  Court 
to  instruct  the  Jury  that  the  contract  was 
usurious,  and  that,  notwithstanding  the 
settlement  subscribed  by  the  parties,  they 
ought  to  find  for  the  defendant.  But  the 
Court  gave  a  special  instruction  to  the 
Jury,  **that  the  said  agreement  admitted  of 
two  constructions,  and  that  the  defendant, 
by  the  said  agreement,  had  his  option  of  be 
ing  discharged  from  the  obligation,  either 
by  the  pa3^ment  of  the  nominal  sum  of 
1,0001.  specie,  with  interest  thereon,  at  5 
per  cent,  per  annum,  or,  by  the  payment  of 
so  much,  more  or  less  than  that  sum,  as 
would  be  sufficient  to  purchase  as  mach 
land,  or  as  many  slaves,  as  the  sum  of 
1,0001.  would  have  been  sufficient  to  pur- 
chase, (or  would  have  procured  or  com- 
manded,) in  the  year  1774,  that,  according 
to  the  former  construction,  the  contract  was 
legal  and  valid,  and  that  the  Jury  ought  to 
find  for  the  defendant,  if  he  proved  to  them 
that  he  had  paid  the  sum  of  1,0001.  with  5 
per  cent,  per  annum  interest  thereon ;  and 
to  ffnd  only  for  the  plaintiff  so  much  of 
that  sum,  with  that  interest,  as  should  not 
be  proved  to  have  been  paid  by  the  defend- 
ant; and  that  the  latter  construction  ren- 
dered the  said  agreement  corrupt  and 
usurious,  and,  therefore,  null  and  void  in 
law,  and  consequently  that,  notwithstand- 
ing the  said  settlement  subscribed  by  the 
parties,  the  plaintiff  was  not  entitled  to 
more  than  the  said  nominal  sum  of  1,(XX)1. 
specie  with  interest,  at  five  per  cent,  per  an- 
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num  thereon,  till  paid."    To  this   opinion 
the  defendant  excepted. 

The  Jury  returned  a  verdict  that  the 
writing^  was  not  usurious,  and  assessed  the 
plaintiff's  damages  to  1301.  10s.  3  3-4d. 
Judg-ment  was  entered  for  the  penalty  of 
the     bond,  to  be  discharged  by  the  damages 

found  by  the  Jury. 
553  *The    plaintiif   obtained   a   writ  of 

supersedeas  to  that  judgment;  and 
the  principal  error  assigned  was,  that  the 
District  Court  improperly  instructed  the 
Jury,  that  there  was  any  ingredient  of 
usary  in  the  contract,  and  *^that  the  plain- 
tiff was  not  entitled  to  more  than  the  said 
nominal  sum  of  1,0001.  specie,  with  interest 
at  five  per  cent,  per  annum  thereon,  till 
paid;"  because  the  dtfiPerence  between  the 
said  1,0001.  and  the  value  of  a  thousand 
pounds  in  the  year  1784,  was  part  of  the 
price,  and  not  an  additional  sum  given  for 
the  loan  or  forbearance  of  the  purchase 
money,  without  which  there  could  have 
been  no  usury.  Therefore  the  Jury  ought 
to  have  been  allowed  by  the  Court  to  assess 
that  difference. 

For  the  defendant  in  error,  it  was  argued, 
that  the  instruction  of  the  District  Court  was 
perfectly  correct,  in  stating  to  the  Jury 
that  they  could  only  find  1,0001.  with  inter- 
est. Laying  the  question  of  usury  entirely 
out  of  the  case,  the  plaintiff  recovered  all 
he  declared  for:  he  did  not  aver  in  his  dec- 
laration, that  there  was  any  difference  be- 
tween the  thousand  pounds  in  the  year 
1774,  and  at  any  subsequent  period ;  without 
which  he  could  only  recover  the  nominal 
amount. 

Wednesday,  May  25.  The  Judges  deliv- 
ered their  opinions. 

JUDGE  TUCKER  (after  stating  the 
case)  gave  the  following  opinion: 

In  this  case  it  may  be  sufScieut  to  say 
that,  there  is  no  averment  in  the  declara- 
tion, that  there  was  any  difference  between 
the  price  of  lands  and  negroes,  when  the 
payment  ought  to  have  been  made,  and  the 
price  thereof  in  1774 ;  nor  any  averment  that 
the  defendant  refused  to  choose  au  arbitra- 
tor on  his  part,  to  determine  what  that 
difference  was ;  nor,  (as  might  have  been 
the  case,)  that  arbitrators  had  been  chosen, 

and  had  made  an  award,  which  the 
554      defendant    *had    refused  to    perform. 

Without  one  or  more  of  which  aver- 
ments, according  to  the  truth  of  the  case, 
the  plaintiff  could  not,  in  this  action  re- 
cover more  than  1,0001.  specie,  with  inter- 
est, or  whatever  part  thereof  might  remain 
unpaid. 

I  am,  therefore,  of  opinion  that  the  judg- 
ment be  affirmed. 

JUDGE  ROANE.  The  bond  declared  on 
in  this  case,  stipulates  for  the  payment  of 
1,0001.  certain ;  and,  eventually,  for  a 
greater  sum.  Smarting,  possibly,  under 
the  effects  of  the  then  recent  depreciation 
of  paper  money,  and  wishing  in  any  event, 
to  receive  the  value  of  his  land ;  the  intes- 
tate of  the  appellant,  stipulated  for  an 
eventual  resort  to  a  standard  more  stable 
than  money,  which  is  liable  to  be  dimin- 
ished in  its  value  by  casual  and  fortuitous 
circumstances,  and  even  by  a  natural  and 
progressive  depreciation.  A  resort  to  this 
standard  is  no  more  unlawful  and  usurious. 


than  a  reference  to  corn  or  any  other  article 
of  the  first  necessity.  It  would  surely  be 
lawful  for  one  (in  a  contract)  to  bind  an- 
other, under  a  penalty,  to  the  payment  of 
1001.  if  on  such  a  day  it  would  purchase 
100  barrels  of  Indian  corn,  and  if  not,  then 
such  further  sum  as  would  be  adequate  to 
such  purchase.  The  value  of  the  corn  is 
the  sum  contemplated  by  both  parties  in 
such  cas«;,  and  I  do  not  see  how  this  contract 
could  possibly  be  deemed  usurious. 

On  the  bond  in  question,  the  appellant 
had  his  option  to  go  for  the  1,0001.  only,  or 
for  such  ulterior  and  additional  sum,  as  he 
might  think  himself  entitled  to,  by  the 
terms  of  his  contract.  In  this  last  case, 
however,  it  would  be  absolutely  necessary 
to  aver  and  set  out  in  the  declaration,  the 
amount  of  this  extra  sum,  as  agreed  upon 
by  the  parties,  or  as  ascertained  by  their 
referees.  This  ascertainment  forming  in 
this  case,  quoad  hoc,  the  very  gist  of  the  ac- 
tion, must  be  stated  in  the  declaration,  (a) 
Until  such  sum  was  so  ascertained,  the  ap* 
pellee  incurred  no  breach  of  duty  in 
555  not  ^paying  it;  and  he  did  not  con- 
tract to  submit  the  assessment  of  the 
difference  money  to  the  decision  of  a  Jury. 

By  not  averring  this  matter  in  the  decla- 
ration, the  plaintiff  has  elected  to  go  for 
the  1,0001.  only ;  and  although  the  breach 
as  assigned  seems  to  cover  more  ground  than 
is  necessary,  I  will  consider  it  as  merely 
superfluous,  and  that  the  parties  are  at  is- 
sue as  to  the  1,0001.  only:  I  go  upon  the 
maxim,  utile  per  inutile  non  vitiatur. 

In  this  view  of  the  case,  it  was  entirely 
improper  for  the  plaintiff  to  give  in  evi- 
dence the  settlement  upon  the  back  of  one 
of  the  bonds,  made  pursuant  to  the  terms 
'*of  the  recital  bond,**  and  the  testimony 
of  a  witness,  shewing  the  difference  in  the 
value  of  money,  by^  reference  to  the  sale 
and  purchase  of  slaves,  at  th«>  respective 
periods  of  1774  and  1782,  &c.  This  testi- 
mony was  only  proper,  if  the  plaintiff  had 
shewn  the  necessary  ulterior  facts  in  his 
declaration.  The  appellee  might,  there- 
fore, have  arrested  it  on  motion ;  and  even 
yet  the  appellee  ought  not  to  be  bound  by 
the  verdict  against  him,  unless  it  clearly 
appeared,  that  the  testimony  in  question 
was  entirely  disregarded  by  the  Jury  who 
rendered  it.  The  appellee,  however,  did  not 
move  to  arrest  this  evidence,  nor  was  it  ex- 
pressly interdicted  by  the  Court.  That  evi- 
dence was  exhibited  to  the  Jury.  If,  how- 
ever, it  is  clearly  shewn  to  have  been 
neutralized,  and  disarmed  of  its  noxious 
tendency,  by  an  instruction  of  the  Court: 
if  it  clearly  appears  that  that  instruction 
has  been  followed  by  the  Jury,  and  conse- 
quently that  entire  justice  has  been  done 
between  the  parties,  the  judgment  ought 
not  to  be  disturbed.  The  opinion  of  the 
Court  stated  in  the  bill  of  exceptions,  ap- 
pears to  me  awkward  and  unsatisfactory. 
I  have  already  said  that  I  think  it  errone- 
ous, in  so  far  as  it  supposes  there  is  any 
ingredient  of  usury  in  this  transaction : 
but  it  is  right,  in  so  far  as  it  submits  the 
contract  to  the  Jury,  in  the  light  in  which 
they  seem  to  have  acted  upon  it,  that  is.  as 
going    in    this    action    for  the  1,0001.  only. 


(a)  See  Cliicbester  v.  Vass.  1  Call.  8S«  and  Fulff- 
baiii  v.  Liffhtfoot,  lb.  256,  to  this  point. 
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As  to  this  opinion  the  appellant  cannot  com- 
plain, because  he  has  not  entitled    himself 
to  go  for  more  by  his  declaration. 

556  *As  the  case  relates  to  the  appellee 
the  judgment  oug-ht  not  to  stand,  un- 
less it  is  clear  that  this  illegal  testimony  had 
no  influence  upon  the  verdict.  I  rather 
think  that  this  is  the  case,  upon  the  verdict 
taken  in  connexion  with  the  opinion  of  the 
Court ;  but  that  this  appears  to  us  upon  this 
record  with  sufBcient  certainty  to  exclude 
all  doubt,  I  am  not  at  present  prepared  to 
say.  On  this  point,  however,  and  espe- 
cially as  the  appellee  does  not  complain  of 
the  judgment,  I  can  readily  yield  to  the 
more  sanguine  conclusions  of  the  other 
Judges:  but  as  the  case  relates  to  the  ap- 
pellant, the  judgment  is  clearly  correct, 
and  ought  to  be  affirmed. 

JUDGE  FLEMING.  Whatever  might 
have  been  the  plaintiff's  right,  had  he  suffi- 
ciently stated  his  case  in  the  declaration, 
and  properly  assigned  the  breaches  of  the 
condition  of  the  bond,  by  his  mode  of  pro- 
ceeding he  could  recover  no  more  than 
what  remained  unpaid  of  the  1,0001.  with 
interest  thereon.  It  seems,  by  the  particu- 
lar wording,  and  literal  construction  of  the 
condition  of  the  bond,  the  obligor  had  his 
option  of  being  discharged,  either  by  the 
paj^ment  of  1,0001.  specie,  with  interest,  or 
by  the  payment  of  so  much  money,  more  or 
less,  as  would  have  been  sufficient  to  pur- 
chase as  much  land  and  as  many  slaves  as 
1,0001.  would  have  purchased  in  the  year 
1774:  but,  admitting,  that  in  order  to  man- 
ifest the  true  intention  of  the  parties,  the 
word  and  should  be  substituted  for  the  word 
or,  used  in  the  condition,  (as  was  contended 
by  the  appellant's  counsel  in  the  argu- 
ment,) and  that  the  obligor  was  bound  to 
pay,  over  and  above  the  one  thousand 
pounds,  80  much  money  as  to  make  that 
sum  equal  in  value  to  what  It  was  in  the 
year  1774 ;  yet,  in  order  to  entitle  the  plain- 
tiff to  recover  such  additional  sum,  he 
ought  specifically  to  have  stated  and 
averred,  in  the  assignment  of  breaches,  the 
true  difference  between  the  value  of  1,0001. 
in  the  year  1774,  and  the  same  sum  at  the 
different  times  when  the  latter  was,  or 
should  have  been  paid ;  taking  the  purchase 
of  land  and  slaves,  as  the  standard  by  which 
the  difference  was,  or  ought  to  have  been 
ascertained ;  and  also,  that  the  differ- 

557  ence  *had  been  settled  by  arbitrators, 
chosen  by  the  parties  for  that  pur- 
pose, according  to  the  agreement ;  or  that 
the  defendant  had,  on  application,  refused 
to  appoint,  or  consent  to  such  arbitration. 

With  respect  to  the  exception  taken  to 
the  instruction  given  to  the  Jury,  it  ap- 
pears to  me  that  (from  the  state  of  the 
case,  as  it  appeared  by  the  record)  the  in- 
struction was,  in  substance,  correct  enough, 
and  that  the  Jury  was  governed  by  it.  It 
seems  however  that  the  Court  erred  in  per- 
mitting the  plaintiff  to  give  in  evidence 
that  the  sum  of  1,0001.  specie,  in  the  year 
1782,  1783,  1784,  1785,  1786,  and  1787,  or  any 
of  them,  or  when  the  suit  was  instituted, 
would  only  be  sufficient  to  purchase  half 
as  much  land,  or  half  as  many  slaves,  as 
that  sum  would  have  been  sufficient  to  pur- 
chase in  the  year  1774;  that  being  a  matter 
not   in   issue  between   the  parties.     But  as 


the  defendant  took  no  exception  to  that 
evidence ;  and  it  seems  to  me  that  the  Jury 
paid  no  regard  to  it,  and  found  a  verdict  for 
what  remained  unpaid  of  the  1,0001.  with 
interest  only,  I  am  of  opinion  that  the 
judgment  ought  to  be  affirmed. 

By  the  whole  Court,  (absent  JUDGE- 
LYONS,)  the  judgment  of  the  District 
Court  affirmed. 


The  President  and  Professors  and  Masters 
of  William  and  Mary  College,  v.  Hodgson 
et  al.  Executors  of  Lee. 

Fairfax  v.  Muse's  Executors. 

May.  1806. 

Interiocatory     Decrees— Appeals     from— Vacation.*— 

The  Jadsres  of  tbe  several  Superior  Courts  of 
Chancery  cannot  firrant  appeals  from  Interlocutory 
decrees  In  vacation:  bat  In  Court  only. 
5aaiet— Case  at  Bar.— A  decree,  to  foreclose  a  morl- 
sras-e.  and  directlnf  tbe  sale  of  the  mortffa«red 
premises,  is  an  interlocutory  decree. 

The  first  mentioned  cause  came  up  from 
the  Superior  Court  of  Chancery  for  the 
Richmond  District,  on  an  appeal 
558  *allowed  by  the  Chancellor  in  vaca- 
tion from  an  interlocutory  decree  pro- 
nounced by  himself  at  the   preceding  term. 

It  had  been  argued  at  the  last  term,  (a)  on 
the  merits,  and  at  this  term(b)  it  was  de- 
cided by  the  unanimous  opinion  of  the 
Court. 

Mr.  Wickham  moved  for  a  rehearing  of 
the  cause  upon  various  grounds;  princi- 
pally, however,  on  account  of  the  novelty 
and  difficulty  of  the  subject,  it  involving  the 
doctrine  of  annuities,  and  devises  in  per- 
petuity to  a  corporation,  which  were  so 
little  practised  in  this  country.  He  men- 
tioned four  cases  in  which  the  Court  had 
granted  a  similar  indulgence.  These  were 
Cutchin  V.  Wilkinson,  (23d  Nov.  1796;) 
Hunt  V.  Wilkinson,  (15th  May,  1799;) 
Barnet  v.  Darnielle,  (15th  Nov.  1800;)  and 
Murray  and  Co.  v.  Carzet,  Kosters  and  Co. 
(25th  April,  1803.)  Among  other  reaaona 
for  setting  aside  the  decree,  he  observed 
that,  upon  looking  into  the  record,  after 
the  decision,  be  had  discovered  that  this 
Court  had  no  jurisdiction  of  the  cause,  the 
appeal  having  been  granted  by  the  Judge 
in  vacation  from  an  interlocutory  decree — a 
power  which  could  only  be  exercised  by  the 
Court  in  term  time.(l) 


♦The  principal  case  is  cited  with  approval  in 
Mackey  v.  Bell.  8  Hen.  &  B£  200,  812. 

tDecrees— When  Interlocutory.— It  was  held  in 
Allen  V.  Belches.  2  Hen.  &M.596.  cltluir  the  principal 
case,  that  a  decree  forecloslncr  the  equity  oi  redemp- 
tion In  mortg-aered  property,  and  appointing 
commissioners  to  make  sale,  is  bat  interlocutory, 
and  an  appeal  cannot  be  allowed  by  a  county  court 
from  such  a  decree,  even  in  term  time. 

For  a  full  discussion  of  the  subject  of  interlocu- 
tory decrees,  aeefoot-notM  to  Grymes  v.  Pendleton, 

1  Call  54:  Fleminff  v.  Boiling,  8  GratL  292;  Cocke  v. 
Gilpin,  1  Rob.  20.  and  monoirraphic  note  on 
"Decrees"  appended  to  Evans  v.  Spursrin,  11  Oratt. 
616. 

The  principal  case  is  cited  with  approval  in 
Templeman  v.  Steptoe,  1  Monf.  800:  State  v.  Hays. 
SO  W.  Va.  120.  8  S.  E.  Rep.  184;  Cocke  v.  Gilpin,  1  Rob. 
86:  Roy  all  v.  Johnson,  l  Rand.  427;  EUzey  v.  L.ane. 

2  Hen.  &  M.  692. 

(a)  Tuesday.  March  89. 

(b)  Friday,  April  29. 

(1)  In  the  case  of  Dawney  v.  Wriflrht,  ante.  p.  18, 
Fall  Vacation,  1807.  the  Chancellor  decided,  from  a 
view  of  all  the  acts  of  Assembly,  that  he  coald  not 
ffrantan  appeal  from  an  interlocutory  decree  in 
vacation,  but  only  in  Coart.— Note  in  Original 
Edition. 
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On  Saturday,  the  21st  of  May,  all  the 
Judges  consented  to  a  re-hearing  of  the 
cause,  but  required  that  the  preliminary 
question,  whether  the  appeal  bad  been  im- 
providently  allowed,  should  be  first  argued. 

Ab  several  otlfer  causes (1)  depended  upon 
the    same*  question,    the    point    was 

559  argued,  on  Saturday,  the  28th  of  *May, 
by  Page  and  Wickham,   in  support  of 

the  motion  for  dismissing  the  appeal ;  and 
by  the  Attorney -General,  Warden  and  Wirt, 
in  opposition  to  it. 

In  favour  of  dismissing  the  appeal,  the 
following  acts  were  relied  on :  Rev.  Code, 
vol.  1,  c.  63,  p.  62,  sect.  14,  which  gives 
jurisdiction  to  the  Court  of  Appeals  in  cases 
of  final  decrees  or  judgments  of  the  High 
Court  of  Chancery,  General  Court,  or  Dis- 
trict Courts.  Ibid.  c.  167,  sect.  2,  p.  318, 
which  allows  an  appeal  from  any  decree  or 
final  order  of  the  High  Court  of  Chancery 
to  the  Court  of  Appeals,  in  the  same  man- 
ner, and  under  the  like  regulations,  as  ap- 
peals were  thereby  allowed  from  decrees  or 
final  orders  of  the  County  and  Corporation 
Courts  to  the  High  Court  of  Chancery. 
Ibid.  c.  64,  p.  68,  sect.  59,  by  which  power  is 
granted  to  a  Judge  of  the  Court  of  Appeals, 
or  the  Judge  of  the  High  Court  of  Chan- 
cery, in  vacation,  next  after  the  term  when 
a  decree  shall  have  been  pronounced,  to  al- 
low, upon  petition,  an  appeal  from  such 
decree,  where  it  shall  appear  to  such  Judge 
that  the  failure  to  take  an  appeal  at  the 
time  of  pronouncing  the  decree,  did  not 
arise  from  any  culpable  neglect  in  the  pe- 
titioner. 

The  two  first  mentioned   acts   applied    to 

final    decrees,    in    express   terms;  and   the 

last,  though  silent  on  that   subject,  it    was 

contended,  must  necessarily   have   relation 

to  final  decrees,  because,  at  that  day, 

560  there  was    no   law    authoiising    *ap- 
peals  from   interlocutory  decrees.     It 

had  indeed  been  the  practice  of  the  High 
Court  of  Chancery  to  allow  appeals  from 
such  decrees,  but  in  the  case  of  Grymes  v. 
Pendleton,  (a)  andM'Call  v.  Peachey,(b)  in 
1797,  it  was  decided,  that  the  law  gave  no 
such  power ;  and,  in  the  latter  case,  it  was 
settled,  that  even  consent  would  not  give 
this  Court  jurisdiction.  But  at  the  next 
session  of  the  Legislature,  in  the  same 
year,  an  act  passed  giving  power  to  the 
High  Court  of  Chancery,  in  its  discretion. 


(I)  The  case  of  Fairfax  v.  Muse's  Execators  was 
arsned  at  the  same  time  with  that  of  The  President 
and  Professors  and  Masters  of  William  and  Mary 
CoUeflre  y.  Leeis  Executors.  It  was  an  appeal  al- 
lowed by  the  JndGre  of  the  Superior  Court  of  Chan- 
cery for  tbe  Staunton  District,  in  vacation,  from  a 
decree  pronounced  by  him.  for  closincr  the  equity  of 
redemption  in  mortffaflred  lands;  but  before  any 
sale  had  been  made,  or  tbe  report  of  the  commis- 
sioners had  been  returned  and  confirmed. 

Warden  sobmitted  to  the  Court  whether  this  was 
not  a  final  decree,  inasmuch  as  the  principle  had 
been  finally  settled,  the  land  would  be  sold  by  com- 
missioners under  it,  and  the  mort^affor  (the  appel- 
lant) would  be  turned  out  of  possession. 

But  it  was  answered  by  Pa^re.  that,  in  the  case  of 
M'Call  ▼.  Peach ey.  1  Call,  56,  there  was  equally  a  final 
decree,  the  principle  havinff  been  settled,  but  it  was 
nevertheless  decided  to  have  been  interlocutory 
only.  In  short,  that  all  decrees  were  interlocutory 
until  the  parties  were  completely  out  of  Court 

By  the  whole  Court  (absent  Judgs  Lyons,)  this 
appeal  was  dismissed,  as  havinflrbeen  improvidently 
allowed  from  an  interlocutory  decree.— Note  in 
Original  Edition. 

(a)  1  CaU,  64. 

(b)  lb.  56. 


to  grant  an  appeal  from  an  interlocutory 
decree,  under  certain  circumstances,  (c) 

It  may  be  assumed  as  a  general  principle, 
that  a  Court  can  perform  no  judicial  act  ex- 
cept in  session,  and  that  a  Judge  can  exer- 
cise no  power  in  vacation,  unless  it  be 
specifically  given.  Whenever  the  I/egisla- 
ture  have  intended  that  they  should  exercise 
such  power,  it  has  always  been  clearly  ex- 
pressed. There  are  several  instances  in 
which  a  Judge  mav  perform  certain  acts  in 
vacation ;  as,  1.  In  relation  to  writs  of 
habeas  corpus,  (d)  2.  Writs  of  ne  exeat  and 
certiorari,  (e)  3.  Appeals  from  decrees  of 
County  and  Corporation  Courts,  and  writs 
of  supersedeas  to  stop  the  execution 
thereof,  (f)  4.  Injunctions,  (g)  5.  Bills  of 
review,  and  appeals  from  the  High  Court 
of  Chancery  to  the  Court  of  Appeals.  ( h ) 
6.  Executions  on  interlocutory  decrees,  and 
discharging  writs  of  ne  exeat,  (i)  7.  Direct- 
ing accounts,  (k) 

By  the  second  section  (1)  of  the  last  men- 
tioned act,  no  appeal  can  be  granted  in  any 
cause  in  Chancery  till  a  final  decree,  unless, 
where  the  Court  in  which  such  cause  may 
be  depending,  shall  think  it  necessary  to 
prevent  a  change  of  property  under  an  in- 
terlocutory decree.  It  is  sufficient  to  say, 
that  no  law  can  be  found  authorising  this 
appeal  in  vacation.  But  there  is  a  good 
reason  for  the  distinction  in  allowing  ap- 
peals from  interlocutory  and  final  de- 
crees. An  application  for  an  appeal  from 
an  interlocutory  decree  is  to  the  dis- 
cretion of  the  Court;  from  a  final  de- 
cree, it  is  a  matter  of  right.  If  it 
be  made  during  the  Court,  the  counsel  on 
both  sides  are  attending,  and  the  mo- 
561  tion  may  be  controverted.  *But  when 
the  application  is  to  the  Judge,  at  his 
chambers,  the  other  party  is  deprived  of 
this  benefit. 

In  opposition  to  the  motion  for  dismiss- 
ing the  appeal,  it  was  said,  that  all  the 
acts  upon  this  subject  should  be  considered 
as  constituting  but  one  law ;  and  it  being 
a  remedial  statute,  ought  to  have  a  liberal 
construction,  not  according  to  the  words^ 
but  the  intention  of  the  Legislature,  (m) 

The  act  of  the  23d  of  January,  1798,  (n> 
allows  appeals  from  interlocutory  decrees. 
It  was  passed  after  the  Court  of  Chancery 
had  been  in  operation  for  a  series  of  years, 
and  had  exercised  the  right  of  granting 
appeals.  This  was  not  intended  to  give 
the  right  of  appeal  in  the  first  instance, 
but  to  enlarge  the  sphere  of  tbe  Court's  au- 
thority. It  is  intituled,  **An  act  enlarging 
the  right  of  appeals ;"  and  did  not  prescribe 
a  new  mode,  but  extended  the  right  to  a 
new  class  of  cases.  The  mode  then  exist- 
ing, under  the  act  of  1792,  (o)  was  to  apply 
to  the  Judge  either  in  Court  or  in  vacation, 
and    the   same   practice    has   existed    ever 


(c)  See  Rev.  Code.  vol.  1,  c.  228,  p.  875. 

(d)  lb.  c.  118,  p.  288,  s.  8. 

(e)  lb.  c.  64.  p.  54.  s.  0.  and  p.  07,  s.  sa 

(f)  lb.  s.  16.  and  p.  66,  s.  18. 
(ff>  lb.  p.  07.  s.  60. 

(h)  lb.  p.  66.  s.  60.  60. 

(1)  lb.  C.  228,  p.  875.  s.  8.  4. 

(k)  lb.  vol.  2,  c.  108,  s.  1.  p.  128. 

(1)  lb.  p.  120. 

(m)  See  6  Bac.  Abr.  by  Qwll.880.  tit  "Statute."  let 
(I.)  div.  8:  5  Com.  Diff.  by  Rose.  240,  261,  Ut.  "Parlia- 
ment" (R.  10,)  (R.  18.) 

(n)  See  Rev.  Code,  voL  1,  c.  288,  p.  875. 

(o)  lb.  c.  04.  p.  68.  8.  60. 
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since.  Is  there  no  strong'  reason  to  be- 
lieve, that,  when  the  I/egislature  merely 
extended  the  right  of  appeals  to  a  new  class 
of  cases,  thej  meant  that  it  should  be  exer- 
cised as  before?  And  is  it  not  presnmable 
that  the  Chancellors,  who  have  acted  upon 
the  law  of  1798,  and  have  been  in  the  con- 
stant habit  of  allowing  appeals  in  vacation 
from  interlocutory  decrees,  are  the  best 
judges  of  the  law  relating  to  the  practice  of 
their  own  Courts? 

No  reason  can  be  assigned  why  the  Judge 
is  not  as  competent  to  grant  an  appeal  at 
his  chambers,  as  in  Court.  He  has  to  act 
upon  the  papers  in  both  cases;  and  it  is  as 
important  to  allow  him  the  exercise  of  the 
power  in  the  one  case  as  the  other.  Un- 
less it  can  be  supposed  that  the  Judge  is 
more  wise  during  term  time  than  in  vaca- 
tion, there  is  no  ground  for  the  distinction 
contended  for. 

With    respect    to  the  word  Court,  used  in 

the  law,  it  must  be   observed,    that  a  Court 

of    Chancery   differs    from    all    others.     A 

Court  of    Common    Law    is    never    a 

562  Court  but  *in  term  time;  but  a  Court 
of  Chancery,  as   to  most  purposes,  is 

always  open.  When,  therefore,  the  Legis- 
lature were  speaking  of  a  trrbunal  which 
was  equally  a  Court  in  term  time  and  in 
vacation  for  a  variety  of  purposes,  among* 
others  for  granting  appeals  by  a  pre-exist- 
ing law,  they  used  appropriate  language  in 
the  term  Court,  which  embraces  the  Judge 
in  both  situations. 

The  act  of  the  23d  of  January,  1802,  (a) 
for  dividing  the  High  Court  of  Chancery 
into  districts,  is  sufficiently  extensive  in 
its  phraseology  to  allow  appeals  either  from 
interlocutory  or  final  decrees,  in  term  time 
or  vacation.  Besides  giving  the  Judges  all 
the  powers  exercised  by  the  Judge  of  the 
High  Court  of  Chancery,  it  authorises  them 
to  allow  appeals  general  ancf  special,  either 
in  Court  or  vacation.  A  general  appeal  is 
where  the  whole  matter  is  decided ;  a  special 
appeal  is  where  it  is  taken  from  an  inter- 
locutory decree. 

In  reply  it  was  said,  that  the  intention  of 
the  Legislature  is  only  to  be  gathered  from 
the  words  of  the  statute,  where  they  are 
plain ;  but  if  they  be  doubtful,  the  rules  of 
interpretation  mentioned  on  the  other  side 
are  to  be  applied.  In  this  case  there  is  no 
ambiguity.  The  simple  question  is  whether 
the  term  Court  meant  the  Judge. 

There  are  now  three  orders  of  appeals : 
1st.  One  of  right,  to  be  taken  in  Court 
from  a  final  decree;  2dly.  When  a  party 
has  not  taken  an  appeal  from  a  final  decree 
at  the  time  of  pronouncing  it,  but  may  ap- 
ply for  it,  by  petition,  to  a  Judge  of  the 
Court  of  Appeals,  or  the  Chancellor  within 
a  certain  time  after  the  decree  shall  have 
been  pronounced ;  and  3dly.  An  appeal  from 
an  interlocutory  decree  to  be  allowed  or  not 
at  the  discretion  of  the  Court  of  Chancery. 
This  involves  the  question,  whether  the 
Judge  be  the  Court.  If  the  Judge  should 
go  to  his  estate  in  the  country,  would  the 
Court  of  Chancery  be  there?  If  he  should 
only  take  a  ride  into  the  country,  would  it 
be  contended  that  he  carried  the  Court 
with     him?      Are    his      proceedings 

563  ^entered  of  record  in  all  those  cases. 


(a)  Rev.  Ck>de,  voL  1,  c.  297,  p.  427,  s.  7. 


as  they  must  be,  when  he  sits  in 
Court?  This  circumstance  alone  is  suffi- 
cient to  decide  the  question  whether  the 
Judge  can  be  considered  the  Court. 

Wednesday,  June  1.  The  Judges  deliv- 
ered their  opinions. 

JUDGEJ  TUCKER.  My  opinion  is,  that 
by  the  act  concerning  the  Court  of  Appeals, 
L.  V.  1794,  c.  63,  R.  14,  the  jurisdiction  of 
this  Court  is  limited  to  appeals  from,  or 
writs  of  error  and  supersedeas  to,  final  de- 
crees, and  judgments;  that  all  the  cotempo- 
raneous  acts,  and  all  subsequent  acts  must 
be  expounded  with  reference  to  that  act. 
The  act  for  enlarging  the  right  of  appeals, 
in  certain  cases,  declares  it  shall  be  lawful 
for  the  High  Court  of  Chancery  upon  any 
interlocutory  decree,  in  its  discretion  to 
grant  an  appeal  to  this  Court.  The  same 
act,  sect.  3,  authorises  the  Judge  of  that 
Court,  in  vacation,  to  discharge  writs  of 
ne  exeat;  thereby  clearly  distinguishing 
between  the  power  of  the  Court,  in  term 
time,  when  all  parties  are  supposed  to  be 
present,  and  the  power  of  the  Judge  in  va- 
cation, when  the  application  may  be  alto- 
gether ex  parte.  A  variety  of  other  cases 
may  be  pointed  out,  where  the  same  dis- 
tinction is  observed  by  the  Legislature. 
They  were  pointed  out  in  the  argument, 
and  are  unnecessary  to  be  repeated.  I  there- 
fore think  the  appeal  must  be  dismissed, 
as  im providently  granted. 

JUDGE  ROANE  was  of  opinion  that  the 
ground  taken  by  the  counsel  for  the  appellees 
was  too  strong  to  be  resisted.  He  con- 
curred in  the  opinion  that  the  appeal  must 
be  dismissed. 

JUDGE  FLEMING.  By  our  laws,  any 
party  thinking  him,  or  herself  aggrieved 
by  a  final  judgment,  or  decree,  of  any 
inferior  Court,  may,  as  a  matter  of  right,  ap- 
peal to  a  Court  of  superior  jurisdic- 
564  tion,  on  complying  with  certain  *req- 
uisites  pointed  out  by  law ;  except  in 
cases  of  forthcoming  bonds,  prohibited  by 
a  late  act  of  Assembly. 

In  examining  the  several  acts,  and  parts 
of  acts,  on  the  subject  of  appeals,  and 
affording  remedies  to  parties  who  have  not 
prayed  an  appeal  at  the  time  of  rendering 
the  judgment  or  decree  we  find,  in  some 
cases,  the  right  preserved  to  the  party  to 
appeal  at  a  subsequent  day,  within  a  given 
time ;  and,  in  other  cases,  powers  given  to 
the  Judges  of  the  superior  Courts  to  grant 
appeals  in  time  of  vacation.  But  in  all 
those  cases,  where  powers  are  given  to  the 
Judges  to  act  out  of  term  time,* it  is  so  par- 
ticularly expressed  by  law;  and  applied 
exclusively,  to  final  decrees.  And  there 
have  been  several  appeals,  from  interlocu- 
tory decrees,  dismissed  in  this  Court,  for 
want  of  jurisdiction.  It  being  found,  how- 
ever, by  experience,  that  delays,  and  other 
inconveniences  had  arisen  from  a  rigid  ad- 
herence to  that  rule,  the  Legislature  in 
January,  1798,  passed  an  act,  declaring  that 
it  shall  be  lawful  for  the  High  Court  of 
Chancery  upon  any  interlocutory  decrees, 
where  the  right  claimed  shall  have  been 
affirmed,  or  disaffirmed,  to  grant,  in  its 
discretion,  an  appeal  to  the  Court  of  Ap- 
peals, if  the  High  Court  of  Chancery  shall 
be  of  opinion  that  the  granting  of  such  ap- 
peal will  contribute  to  expedition,  the  sav- 
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ing  of  expense,  the  furtherance  of  justice, 
or  the  convenience  of  parties ;  any  law,  cus- 
tom, usage,  or  construction,  to  the  con- 
trary, notwithstanding.  The  only  power 
then,  of  granting  appeals  from  interlocutory 
decrees,  is  given  by  this  act,  and  is  not  a 
matter  of  right  in  the  party  praying  the 
same,  but  is  expressly  confined  to  the  dis- 
cretion of  the  High  Court  of  Chancery,  to  be 
exercised  as  circumstances  may  seem  to 
require;  but  no  such  discretion  is  given  to 
the  Judges  of  that  Court,  to  be  exercised  in 
vacation,  as  in  the  cases  before  mentioned; 
and  the  reason  to  me  appears  obvious.  In 
those  former  cases  the  decrees  were  final, 
and  the  causes,  with  all  the  parties,  were 
out  of  Court :  and  in  many  cases,  where  per- 
sons, against  whom  decrees  may  have  been 
rendered,  either  from  their  remote  residence 
from  the   Court,    or   from    some   ad- 

565  ventitious  circumstances,  have  *been 
prevented  from   appealing   from  such 

decrees,  at  the  terms  in  which  they  were 
pronounced,  the  law,  to  remedy  the  mis- 
chief, very  properly  gave  power  to  the 
judges  to  grant  appeals  in  such  cases,  in 
times  of  vacation :  but,  in  cases  of  inter- 
locutory decrees,  the  same  reason  does  not 
exist,  because  the  causes,  with  all  the  par- 
ties, atiU  remain  in  Court;  and  an  adverse 
party  has  an  opportunity  of  being  heard 
against  granting  an  appeal  from  an  inter- 
locutory decree,  in  any  particular  stage  of 
the  cause;  and  the  Judge,  sitting  in  Court, 
(after  hearing  the  arguments  on  both 
sides, )  has  a  fairer  opportunity  of  exercis- 
ing his  discretion  with  propriety.  And 
had  the  Legislature  intended  that  such  ap- 
peals should  have  been  granted  out  of  term 
time,  a  special  power  no  doubt,  (as  in  other 
cases,)  would  have  been  given  the  Judges, 
for  that  purpose. 

The  act  of  1802,  for  branching  the  High 
Court  of  Chancery  into  three  District 
Courts,  gives  to  each  of  these  Courts,  and 
to  the  Judges  thereof,  in  term  time,  as  well 
as  in  vacation,  the  same  jurisdiction  and 
powers  within  their  respective  districts,  in 
all  and  every  matter  and  thing,  as  the  High 
Court  of  Chancery,  or  the  Judge  thereof 
possessed  prior  to  the  passing  the  said  act ; 
but  gave  no  new  jurisdiction  or  power 
whatever  to  the  said  District  Courts,  or  to 
the  Judges  thereof.  And  as  the  High  Court 
of  Chancery  had  no  power  to  grant  appeals 
from  interlocutory  decrees  in  vacation,  so 
neither  can  the  Judges  of  the  District 
Courts  exercise  such  a  power,  out  of  term 
time:  For  these  reasons,  I  concur  in  opin- 
ion thi^t  the  appeal  of  the  President  and 
Professors  and  Masters  of  Wm.  &  Mary 
College,  must  be  dismissed  as  having  been 
improvidently  granted.  (1) 

566  *The  same    order   was  made  in  the 
case  of  Fairfax  v.  Muse's  executors; 

the  decree  in  that  case  having  been  consid- 
ered as  interlocutory  only. 

(1)  Tbls  cause  having-  been  pent  back  to  the  Supe- 
rtor  Court  of  Chancery,  for  the  Richmond  District, 
the  complainants,  at  June  term,  1808.  prayed  the 
Chancellor  (In  Court)  for  an  appeal  from  the  inter- 
locntory  decree ;  which  he  refused,  on  the  g-roand 
that  an  appeal  was  not  necessary,  In  this  case,  to 
prevent  a  change  of  property  before  a  final  decree: 
for  which  purpose  only  an  appeal  can  now  (by 
virtue  of  the  act  of  1806,  Rev.  Code.  v.  2,  c.  108.  s.  2,  p. 
129.)  be  granted  from  an  Interlocutory  decree.— 
Note  in  Original  EdlUon. 


Page,  Governor,  &c.  (at  the  relation  of 
GoolHck)  V.  Peyton,  an  Inspector  of 
Tobacco  and  His  Sureties. 

Wednesday,  May  26, 1808. 

Pleading  and  Practice— Action  on  inspector's  Bond— 
Relator*-Case  at  Bar.— An  action  may  be  main- 
tained on  an  inspector's  bond  in  the  name  of  the 
Governor,  for  the  benefit  of  a  person  injured  by 
the  non-delivery  of  tobacco,  although  the  law- 
directs  the  orlg-lnal  bond  to  be  transmitted  to  the 
treasurer,  and  is  silent  as  to  the  prosecuting  of 
suits  thereon:  the  person  Injured  in  such  case 
having-  his  option  either  to  bring  such  suit,  or  an 
action  in  his  own  name  against  the  Inspectors,  for 
the  penalty  (Imposed  by  law)  of  double  the  value 
of  the  tobacco. 

This  was  an  appeal  from  a  judgment  of 
the  District  Court  of  Fredericksburg,  re- 
versing a  judgment  of  the  County  Court  of 
Stafford. 

An  action  of  debt  was  instituted  in  the 
County  Court  of  Stafford,  in  the  name  of 
John  Page,  Governor  of  Virginia,  against 
Henry  Peyton,  and  his  sureties,  (Samuel 
H.  Peyton  and  John  P.  Harrison,)  on  a 
bond  executed  by  them  to  the  Governor  of 
the  Commonwealth  of  Virginia  and  his 
successors,  on  the  12th  of  September,  1803, 
in  the  penalty  of  4, (K)0  dollars,  the  condition 
of  which  recited  the  appointment  of  the 
said  Henry  Peyton,  to  continue  in  the  office 
of  inspector  at  Aquia  warehouse,  and  the 
obligation  to  be  void  on  his  faithfully  ex- 
ecuting the  duties  of  his  office,  as  inspector 
at  the  said  warehouse.  The  declaration  is 
on  the  penalty,  in  the  usual  form :  and  the 
breaches  assigned  are,  that  the  said  Henry 
did  not,  as  inspector  of  Aquia  warehouse, 
faithfully  execute  the  duties  of  his  office, 
in  this,  that,  while  acting  in  his  said  office 
as  inspector,  he  refused  to  deliver  to  John 
Goolrick  a  quantity  of  Tobacco,  for  which 
the  said  Goolrick  held  notes,  and  which 
notes  he  presented  to  the  said  Peyton  at 
Aquia  warehouse,  and  tendered  him  in  the 
current  coin  of  this  Commonwealth,  all 
duties  and  charges  on  the  said  tobacco  ac- 
cording to  law.  And  further,  because  said 
Peyton,  acting  in  his  office  aforesaid,  did 
re-mark  and  change,  and  cause  to  be  re- 
marked and  changed,  the  numbers  and 
567  marks  of  certain  hogsheads  *of  to- 
bacco, contrary  to  the  act  of  Assem- 
bly in  that  case  made  and  provided.  The 
issue  was  made  up  on  the  plea  of  *  ^condi- 
tions performed.'* 

The  parties,  by  their  counsel,  on  the  13th 
of  August,  1805,  agreed  a  case,  in  substance 
as  follows:  That,  on  the  8th  of  February, 
1796,  Henry  Peyton  and  Alexander  Geddes 
were  duly  appointed  and  qualified  as  in- 
spectors of  tobacco  at  Aquia  warehouse, 
which  is  a  public  warehouse,  established  by 
law,  and  so  continued  on  the  4th  of  August, 
1804,  (when  the  malfeazance  occurred, 
which  is  the  subject  of  this  action.)  That 
they  continued  inspectors  of  tobacco  at 
the  said  warehouse,  till  the  12th  of  Septem- 
ber, 1803,  when  they  were  re-appointed,  by 
the  County  Court  of  StafiPord,  and  said 
Henry  Peyton  accordingly  qualified,  and 
together  with  Samuel  H.  Peyton,  and  John 
Pe3''ton  Harrison,  entered  into  a  bond, 
(which  was  set  forth  in  haec  verba,  and 
was  in  conformity  with  the  14th  sect,  of 
the  *^Act  reducing    into   one,    the    several 


*See  monographic    note    on  "Official  Bonds'*  ap- 
pended to  Sang^ster  v.  Commonwealth.  17  Qratt.  124. 
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acts  of  Assembly  for  the  inspection  of  to- 
bacco," )(1)  which  said  bond  was  of  record 
in  the  County  Court  of  Stafford,  not  an- 
nulled or  avoided.  That  on  the  said  4th 
day  of  Aug'ust,  1804,  the  said  inspectors, 
in  the  due  discharg'e  of  the  functions  of 
their  office,  issued  four  notes  for  tobacco 
lodg^ed  in  their  warehouse,  (as  specifically 
described, )  which  notes  came  into  the  hands 
of  John  Goolrick  in  due  course  of  trade, 
for  whose  benefit  the  above  suit  is  insti- 
tuted, who  being  possessed  thereof  as 
568  of  his  own  property.  Mid,  on  the  4th 
of  August,  1804,  at  the  warehouse  of 
Aquia,  at  which  the  said  Peyton  and  Geddes 
were  inspectors,  present  the  said  notes  to 
-them,  and  demand  the  tobacco  fur  which 
they  were  issued,  informing  them  that  be 
wished  to  export  the  same;  and  tendered 
all  the  charges  which  were  of  right  de- 
mandable  thereon.  Yet  the  said  Peyton 
and  Geddes,  though  they  admitted  the 
notes  which  he  presented  to  be  genuine, 
and  to  have  been  duly  issued  by  themselves, 
refused  to  deliver  the  said  tobacco,  alleg- 
ing that  there  was  none  such  in  their  ware- 
house. And,  in  truth,  the  said  inspectors 
had  disabled  themselves  from  complying 
with  said  demand,  by  having  delivered  to 
other  persons,  not  entitled  thereto,  the  to- 
bacco for  which  the  said  notes  purported  to 
have  issued;  and,  moreover,  having  deliv- 
ered to  various  claimants,  all  the  tobacco 
which  they  had  heretofore  received  into 
their  warehouse.  It  was  further  agreed 
that,  if  the  opinion  of  the  Court  should  be 
for  the  plaintifi",  on  the  above  case,  judg- 
ment should  be  entered  for  him  against  the 
defendants,  for  the  debt  in  the  declaration 
mentioned,  to  be  discharged  by  the  payment 
of  303  dols.  91  cts.  with  interest  from  that 
day,  (the  13th  of  August,  1805,)  till  paid, 
and  the  costs,  for  the  benefit  of  John  Gool- 
rick,  the  real  plaintiff;  but,  if  for  the  de- 
fendant, then,  &c. 

The  County  Court  gave  judgment  for  the 
plaintiff:  from  which  an  appeal  was  taken 
to  the  District  Court :  where  the  parties,  by 
their  counsel,  entered  of  record  an  agree- 
ment, that  all  errors  in  form  and  in  plead- 
ing, should  be  waived  and  released,  and 
that  ''judgment  should  be  given  according 
to  the  very  right  of  the  case,  upon  the  ques- 
tion of  the  liability  of  the  defendants, 
Samuel  H.  Peyton  and  John  P.  Harrison, 
in  the  action  on  the  failure  of  duty  men- 
tioned in  the  record,  which  failure  is  con- 
fessed. ' ' 

The  District  Court  reversed  the  judgment 
of  the  County  Court,  and  entered  a  dis- 
mission of  the  suit.  From  that  judgment 
there  was  an  appeal  to  this  Court. 


(0  See  Rev.  Code,  ▼.  1.  c.  135,  p.  257.  The  Uth  sec- 
tion of  this  act  is  in  the  foUowingr  words.  "Every 
person  appointed,  or  to  be  appointed  inspector  by 
virtue  of  this  act,  shall  before  he  enters  upon  the 
execution  of  the  said  office,  enter  into  bond  with 
irood  security.  In  the  penalty  of  four  thousand  dol- 
lars, payable  to  the  grovernor  for  the  time  bein^, 
and  his  successors,  with  condition  for  the  true  and 
faithful  performance  of  his  duty,  according  to  the 
directions  of  this  act,  which  bond  shall  be  recorded 
in  the  County,  and  transmitted  by  the  clerk  of  the 
Court  to  the  treasurer,  under  the  penalty  of  three 
hundred  dollars,  who  shall  move  for  Judgrment 
.  agrainst  every  inspector  failinfir  to  discharge  the 
same  within  two  months  after  failure,  under  the 
penalty  of  three  hundred  dollars,"  &c.— Note  in 
Original  EdiUon. 


569  '^Botts,  for  the  appellant  considered 
the   only    point    in    this  cause    as  so 

fully  discussed  by  one  of  the  Judges,  (2)  in 
giving  his  opinion,  the  other  day  in  the 
case  of  Colquhouns  and  The  Common- 
wealth, that  he  could  add  nothing  to  it, 
by  way  of  argument.  That  opinion  went 
the  full  length  of  eistablishing  the  position 
for  which  he  contended,  that  any  person 
injured  might  institute  a  suit  on  the  bond 
given  by  an  inspector  of  tobacco,  notwith- 
standing the  law  directed  that  it  should  be 
recorded  in  the  County  and  transmitted  to 
the  treasurer,  and  did  not,  in  express  terms, 
authorise  an  action  upon  it. 

Williams,  for  the  appellees.  The  single 
question  for  the  consideration  of  the  Court 
is,  whether  a  party  can,  in  the  name  of 
the  Governor,  recover  ih  an  action  of  debt 
upon  an  inspector's  bond,  tor  the  non-de- 
livery of  tobacco. 

The  acts  of  Assembly  in  most  cases, 
where  they  direct  that  bond  shall  be  given 
for  the  performance  of  an  office  or  duty, 
give  an  action,  in  express  words,  to  the 
party  injured.  But  in  the  case  of  inspectors 
of  tobacco,  the  law  merely  directs  that  the 
bond  shall  be  made  payable  to  the  Gov- 
ernor and  his  successors,  shall  be  recorded 
in  the  County,  and  transmitted  to  the 
treasurer.  It  is  not  like  other  bonds  which 
are  to  be  lodged  in  the  office ;  but  it  is  to 
be  sent  to  the  treasurer  for  the  mere  pur- 
pose of  enabling  hinj  to  recover  the  duties 
payable  to  the  Commonwealth. 

By  the  twenty-first  section  of  the  tobacco- 
law,  (a)  the  remedy  is  given  against  in- 
spectors, for  the  non-delivery  of  tobacco; 
not  by  an  action  on  the  bond,  but  by  an 
action  on  the  statute,  for  double  the  value 
of  the  tobacco  so  refused  to  be  delivered. 

In  the  case  of  bonds  given    by  executors 

and   administrators,     sheriffs,    clerks,    &c. 

the  law   expressly   gives   an   action  to  the 

partv  injured.     If  it  had  been  the  in- 

570  tention  of   the   ^Legislature   that  an 
action   should     be   maintained    on   a 

bond,  executed  by  an  inspector  of  tobacco, 
the  law  would  not  have  been  silent  on  the 
subject;  and  some  provision  would  have 
been  made  for  giving  a  copy  of  the  bond  in 
evidence.  The  original  cannot  be  had ;  for 
that  is  to  be  lodged  with  the  treasurer. 
And  it  cannot  be  presumed  that  he  would  be 
compellable  to  attend  with  it,  in  a  remote 
part  of  the  state,  to  the  great  injury  and 
neglect  of   his   official   duties. 

But  suppose  there  had  been  twenty  par- 
ties injured,  and  they  had  all  recovered  to 
the  full  amount  of  the  penalty  of  the  bond, 
what  remedy  would  the  Commonwealth 
have  for  her  taxes  and  duties?  *  By  giving- 
an  action  to  individuals,,  the  Common- 
wealth is  entirely  defeated  of  her  revenue; 
when  it  is  apparent  that  the  sole  object  of 
taking  the  bond,  was  to  secure  those 
revenues  by  directing  that  it  should  be 
lodged  with  the  treasurer,  and  giving  him 
a  summary  mode  of  redress  against  the  in- 
spectors. 

In  England,  indeed,  a  creditor,  as  well  as 
the  next   of  kin,    may  bring  a  suit   in  the 


(2)  See  JuDGB  RoANiB's  opinion  in  the  case  of  The 
Commonwealth  v.  Colquhouns  and  others,  ante.  p. 
230.— Note  in  OrlfiTlnal  Edition. 

(a)  Rev.  Code,  v.  1,  c.  185,  p.  261. 
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name  of  the  ordinary  on  the  administra- 
tion bond,  (a)  But  this  arises  from  the 
principle  that  the  ordinary  is  bound  to 
make  distribution,  and  any  party  interested 
has  a  right,  ez  debito  jastitiae,  to  an  as- 
signment by  him  of  the  bond.  This  is  the 
only  case  in  which  the  name  of  the  obligee 
can  be  used  by  another,  without  the  express 
authority  of  law. 

Again,  the  penalty  of  all  inspectors' 
bonds  is  the  same,  four  thousand  dollars ; 
although  there  is  so  great  a  difference  in 
the  quantity  of  tobacco  received  at  the 
different  warehouses.  Can  it  be  believed 
that  the  Legislature  meant  that  this  bond 
should  cover  all  cases  of  n  on -delivery  of 
tobacco,  when  in  many  instances  it  would 
not  be  sufficient  for  one  tenth  part.  In 
truth,  the  only  remedy  ever  contemplated, 
was  an  action  on  the  statute  against  the 
inspectors  themselves,  for  the  penalty  of 
double  the  value  of  the  tobacco,  which  they 
should  fail  or  refuse  to  deliver.  The  law 
^ives  the  party  no  remedy  on  the  bond, 
while  it  expressly  gives  him  one  on  the 
statute.  And  no  case  can  be  found, 
571  '^where  such  an  action  as  this  can  be 
maintained  on  common  law  princi- 
ples. 

Botts,  in  reply.  The  bonds  given  by  in- 
spectors of  tobacco  must  be  considered,  as 
the  terms  import,  for  the  performance  of 
all  the  duties  of  their  office.  The  duty  of 
delivering  the  tobacco  on  demand  is  one 
of  the  most  important  confided  to  them ; 
and  one  in  which  they  would  feel  a  greater 
interest  to  be  delinquent  than  in  any  other. 

It  is  said,  however,  that  there  are 
particular  penalties  imposed  upon  the  in- 
spectors for  the  non -de livery  of  tobacco, 
and  the  relator,  in  this  case,  ought  to  have 
gone  for  that  penalty.  True  it  is,  he 
might  have  done  so,  or  he  might  elect  to 
pursue  any  other  remedy  which  the  law 
had  given  him;  for  it  is  sound  doctrine, 
that  where  a  party  has  more  than  one 
remedy,  he  may  pursue  which  he  pleases. 
The  relator  might  have  had  sufficient 
reasons  for  preferring  an  action  on  the  in- 
spector's bond. 

It  was  impossible  for  the  Legislature  to 
foresee  who  would  be  injured  by  the  con- 
duct of  inspectors;  and  it  might  well  be 
supposed  that  the  penalty  on  the  inspectors 
individually  would,  in  many  instances, 
afford  no  redress  from  their  inability  to 
pay.  They,  therefore,  prescribe  this  bond 
as  an  additional  security,  and  fixed  upon 
the  Governor  as  a  representative  character, 
in  whose  name  any  citizen  injured,  might 
prosecute. 

If  there  be  a  right,  and  the  Legislature 
has  failed  to  provide  a  remedy,  it  devolves 
upon  the  Courts  to  devise  one:  as  in  the 
case  of  guardian's  bonds,  and  those  given 
by  committees  of  lunatics,  though  the  law 
does  not  direct  to  whom  the  bonds  shall  be 
given,  yet  it  has  been  the  invariable  prac- 
tice to  take  them  payable  to  the  justices, 
and  actions  thereon  have  always  been  sus- 
tained. 

He  was  not  prepared  to  say,  that  this 
point  was  solemnly  decided  in  the  case  of 
Colquhouns  and  The    Commonwealth.     But 


(a)  See  Toller's  Law  of  Executors  &  Administra- 
tors. 882t  and  the  cases  there  cited. 


he  might   take   the  liberty   of  saying   that 

one    Judge,    at    least,     considered    it    the 

pivot  on  which  that   cause  turned ;  that   as 

bonds  are    given    by   the    inspectors, 

572  which    may    be    *put  in    suit  by  any 
party      injured,     this    circumstance, 

together  with  their  personal  responsibility, 
excluded  the  idea  of  the  Commonwealth  be- 
ing liable  as  a  bailee. 

With  respect  to  the  objection  that  the 
original  is  to  be  lodged  with  the  treasurer; 
that  may  readily  be  obviated,  as  a 
subpoena  duces  tecum  would  easily  reach 
that  officer,  if  the  original  were,  in  fact, 
necessary,  in  order  to  maintain  the  action. 

Friday,  June  3.  The  Judges  delivered 
their  opinions. 

JUDGK  TUCKER.  The  only  question 
made  in  this  cause,  was,  whether  any  per- 
son who  has  sustained  any  special  injury, 
from  the  neglect,  or  misconduct  of  an  in- 
spector of  tobacco,  is  entitled  to  bring  an 
action  upon  the  bond  given  by  the  inspec- 
tor for  the  faithful  performance  of  the 
duties  of  his  office,  against  such  inspector 
and  his  securities,  although  there  is  no 
provision  in  the  act  of  Assembly  to  that 
effect.  A  variety  of  penalties  are  imposed 
upon  the  inspectors  themselves,  in  different 
parts  of  the  law,  for  particular  acts  of  neg- 
lect, or  breach  of  duty ;  all  which  are  re- 
coverable, by  action  of  debt  or  information, 
in  any  Court  of  record,  where  the  penalty 
exceeds  five  dollars  or  two  hundred  pounds 
of  tobacco ;  but  there  is  no  provision  that 
the  bond  may  be  put  in  suit,  for  the  recovery 
of  them.  But,  if  the  bond  cannot  be  put  in 
suit  for  the  benefit  of  a  party  grieved,  we 
may  well  ask,  why  was  it  given,  by  each 
inspector  separately,  and  why  is  security 
required?  By  allowing  an  information 
against  an  inspector  for  breach  of  his  duty, 
whereby  any  private  individual  may  sus- 
tain a  particular  injury,  the  Commonwealth 
appears  to  me  to  have  pledged  itself  to 
lend  its  aid,  and  name,  the  party  suspect- 
ing the  sufficiency  of  the  inspector  himself, 
to  make  him  an  adequate  recompense  for  the 
injury  sustained,  shall  chuse  to  bring  suit 
against  him,  and  his  securities,  jointly, 
upon  his  official  bond.  Otherwise  there  is 
but  little  use  in  the  bond,  and  manifest, 
and  extensive  injury  may  be  sustained  by 
the    whole     community.     For     these 

573  reasons  I  think  the  judgment  *of  the 
District    Court   erroneous,    and    that 

that  of  the  County  Court  ought  to  be 
affirmed. 

JUDGE  ROANE.  In  forming  my  opin- 
ion in  the  case  of  The  Commonwealth  v. 
Colquhouns  and  others,  I  thought  it  nec- 
essary to  consider  the  main  point  in  this 
cause.  In  that  case  I  gave  it  as  my  opin- 
ion, that  an  action  would  lie  on  an  inspec- 
tor's bond  at  the  suit  of  a  party  injured,  in 
such  a  case  as  has  occurred  in  the  present. 
I  therefore  think  it  sufficient  to  refer  to 
that  opinion. 

JUDGE  FLEMING.  I  never  had  much 
doubt  of  this  action's  being  sustainable 
on  the  inspector's  bond;  but,  as  it  is  a 
matter  of  importance,  that  has  never  been 
solemnly  decided  in  this  Court,  and  the 
District  Court  of  Fredericksburg  had  ad- 
judged  otherwise,    I    wished    to   hear    an 
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argument  on  that  subject,  that  the  decision 
might  be  more  satisfactory  to  the  public. 

The  principal  arguments  of  the  appel- 
lees' counsel  were  1st.  That  by  the  21st 
section  of  the  act  for  inspection  of  tobacco, 
the  inspectors  who  shall  fail  or  refuse  to 
deliver  an3'  hogshead  of  tobacco,  when  the 
same  shall  be  demanded  for  exportation, 
shall  forfeit  and  pay  to  the  owner  thereof, 
double  the  value  of  the  tobacco,  which  they 
shall  so  fail  or  refuse  to  deliver:  and, 
therefore,  Goolrick*s  only  remedy  was  by  a 
suit  against  the  inspectors  for  the  penalty, 
under  that  clause  of  the  act  of  Assembly. 
2dly.  That  the  only  object  of  the  inspec- 
tor's bonds  was  to  secure  the  payment, 
into  the  treasury,  of  all  the  money  arising 
to  the  public  under  the  inspection  law ;  and 
3dly.  That  there  is  no  direction  in  the  act, 
in  what  manner  suits  shall  be  brought  on 
those  bonds  as  in  the  cases  of  sheriffs'  and 
executors'  bonds. 

With  respect  to  the  first  argument,  it 
may  be  sufficient  to  observe  that  the  party 
grieved  by  the  non -deli very  of  the  tobacco 
when  demanded,  has  an  option,  either  to 
take  his  remedy  by  suing  for  the  penalty, 
under  the  21st  section  of  the  act,  or  to  in- 
stitute a   suit  on    the  bond,  in  the  name  of 

the  Governor,  to  whom  it  is  payable. 
574      In   the    former   case  *his  remedy   is 

against  the  inspector  only:  but  in 
the  latter  case  the  inspector's  securities 
are  liable.  As  to  the  argument  that  the 
bonds  are  merely  to  secure  the  payment  of 
the  public  money  into  the  treasury,  it  may 
be  observed,  that  an  inspector's  bond  is  for 
the  true  and  faithful  performance  of  his 
duty,  according  to  the  directions  of  the 
act;  which  duty  consists  of  a  variety  of 
trusts,  and  services  to  be  performed,  for 
breach  of,  or  failure  to  perform  either  of 
which,  the  bond  becomes  forfeited.  And  it 
appears  to  me,  that  from  the  large  penalty 
of  the  bond,  that  each  individual  inspector 
is  required  to  give,  for  the  due  and  faith- 
ful performance  of  his  duty,  it  was  in- 
tended by  the  Legislature  to  cover  every 
delinquency,  and  malfeazance  of  an  inspec- 
tor, in  the  exercise  of  his  office:  And, 
although  there  be  no  specific  direction  in 
the  act,  as  to  the  mode  of  bringing  and 
prosecuting  actions  on  those  bonds,  as  in 
the  cases  of  sheriffs',  executors',  and 
administration  bonds,  yet,  it  seems  to  me, 
that  actions  may  well  be  maintained  on 
those  bonds,  in  the  name  of  the  Governor, 
on  behalf  and  for  the  benefit,  of  any 
person  or  persons  aggrieved  by  the  mis- 
conduct of  the  inspectors ;  and  I  am,  there- 
fore, of  opinion  that  the  judgment  of  the 
District  Court  be  reversed,  and  that  of  the 
County  Court  affirmed. 

The  judgment  of  the  District  Court  was 
reversed  and  that  of  the  County  Court 
affirmed,  as  to  the  merits.  But  there  being 
an  error  in  the  entry  of  the  judgment  of 
the  County  Court,  in  not  attaching  the  re- 
covery as  to  future  injuries,  as  well  as  to  any 
other  person  or  persons,  as  to  the  relator  in 
this  action,  that  judgment  was  reversed  in 
terms,  and  a  new  judgment  entered  for  the 
damages  stated  in  the  case  agreed,  &c.  in 
favour  of  Goolrick,  **and  for  such  other 
damages  as  may  be  hereafter  assessed  upon 
a  scire  facias    being  sued  out   thereon,  and 


new  breaches  assigned  by  the  said 
John  Goolrick,  or  any  other  person  or 
persons  injured." 
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*Freeland8  v.  Royall  and  Anderson, 
Executors  of  Clarke. 

Wednesday.  May  25, 1808. 


Executors— Confession  of  Judgment  on  Bond  of  Teste, 
tor— When  Relief  In  Equity  Barred.*— Under  what 
circumstances  an  unconditional  Judfirment  cod- 
fessed  by  an  executor,  in  an  action  brousrht  on  the 
bond  of  his  testator,  bars  bis  relief  in  equity. 

Equity  Practice— W lien  Answer  of  One  Partner  Soffi. 
dent  for  Both. t— The  answer  of  one  Joint  partner, 
in  the  name  of  both,  deemed  sufficient,  the  com- 
plainant havinfif  filed  a  ffeneral  replication,  and 
taken  no  steps  to  compel  an  answer  from  the 
other  partner. 

On  an  appeal  from  a  decree  of  the 
Superior  Court  of  Chancery  for  the 
Richmond  District,  pronounced  in  May, 
1803,  by  which  an  injunction  obtained  by 
the  appellees  against  the  appellants  was 
made  perpetual. 

John  Clark,  jun.  the  testator  of  the  ap- 
pellees being  indebted  to  James  and  Archi- 
bald Freeland  in  the  sum  of  1,1361.  Is.  10 
3-4d.  by  bond,  dated  the  first  of  September, 
1790,  executed  to  them  a  mortgage,  on  a 
tract  of  land,  bearing  date  the  4th  of 
March,  1791,  to  secure  the  payment  of  the 
same  debt.     In  1792  he  died. 

A  bill  was  filed  in  the  High  Court  of 
Chancery  to  foreclose  the  equity  of  redemp- 
tion in  the  mortgaged  premises;  and  while 
that  suit  was  still  depending,  an  action  of 
debt  was  brought  in  the  County  Court  of 
Prince  Edward,  against  the  executors,  on 
the  bond.  Several  pleas  were  filed  by  the 
defendants:  such  as  prior  judgments,  as* 
sets  to  a  certain  amount,  and  no  assets 
ultra,  and  finally  the  plea  of  fully  adminis- 
tered. On  the  18th  of  May,  1795,  these 
pleas  were  withdrawn  by  consent,  and  an 
unconditional  judgment  confessed.  On  the 
next  day,  judgments  when  assets  were  also 
confessed  by  them,  in  seven  other  actions 
of  debt. 

These  confessions  of  judgment  were  the 
result  of  a  compromise  between  the  plain- 
tiffs' counsel  and  the  defendants,  after 
conference  with  their  counsel. 

A  decree  having  been  obtained  in  the 
year  1797,  to  foreclose  the  mortgage,  the 
lands  were  sold,  and  purchased  by  the  Free- 
lands  for  4001.  There  still  remaining  a  con- 
siderable balance  due  on  the  judgment  of 
May,  1795,  (on  which  no  execution  had 
issued,  in  consequence  of  the  compromise, 
one  of  the  terms  of  which  was,  that  the 
judgment  was  to  be  held  up  till  the  mort- 
gaged lands  were  sold  and  credited  on  it,) 
the  plaintiffs  revived    their  judgment    by 


^Executors— Confession  of  Judgment— Relief.—  The 

principal  case  is  cited  in  Mason  v.  Williams,  8  Munf. 
129. 
t5anie— Answer  of  One  in  Name  of  Other  Bxecntors— 

Effect. -In  Chinn  v.  Heale,  1  Munf.  (B,  it  is  held,  an 
answer  filed  in  the  name  of  one  of  three  execQiors 
(the  decree  beinff  in  favor  of  the  plaintiff)  is  not  to 
be  taken  as  their  joint  answer,  notwithstandinr  the 
clerk  f  n  the  transcript  of  the  record  says  that  they 
appeared  by  counsel  and  flled  their  answer,  and  no 
steps  were  taken  to  compel  a  further  answer  from 
them.  In  this  case  the  principal  case  is  cited  on 
pafes  69,  '^. 

See  monoffraphic  noU  on  "Executors  and  Admin- 
istrators" appended  to  Rosser  v.  Depriest,  5  Gratu 
6:  monographic  noto  on  "Partnership'*  appended  to 
Scott  V.  Trent,  1  Wash.  77. 
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scire  facias,   in  1798;  and   afterwards 

576  instituted    a  suit,   *on  the  executors' 
bond,  to  subject  them    to  a  judgement 

for  a  devastavit. 

While  the  last  mentioned  suit  was  depend- 
ing, the  executors  exhibited  their  bill  in 
the  High  Court  of  Chancery,  stating 
among  other  things,  the  bond  and  mort- 
gage executed  by  their  testator  to  the  Free- 
lands;  the  prosecution  of  suits  thereon, 
and  the  judgment  confessed  in  May,  1795; 
but  expressly  charge,  that  when  the  suit 
was  about  to  be  tried,  they  with  their 
attorney,  and  the  attorney  for  the  plain- 
tiffs, agreed  that  the  pleas  should  be  relin- 
quished, and  a  judgment  entered,  **when 
assets;"  as  a  confirmation  of  which  they 
refer  to  several  other  similar  judgments 
confessed  by  them  during  the  same  term ; 
and  further  aver  that,  having  fully  admin- 
istered, they  would  on  no  other  considera- 
tion have  assented  to  a  relinquishment  of 
those  pleas ;  since  it  must  be  apparent  from 
the  account  of  their  administration,  (which 
was  annexed,  and  was  passed  by  the 
County  Court  of  Prince  Edward  in  1797, 
stating  a  balance  of  upwards  of  twenty-six 
pounds  due  them,)  that  they  could  not 
have  been  otherwise  than  conscious  of  hav- 
ing fully  administered,  and  since  it  was 
also  manifest  that  they  must  have  been 
impressed  with  a  conviction  that  the  mort- 
gaged lands  would  have  overreached  the 
balance  due  to  the  Freelands,  who,  they 
alleged,  offered  their  testator  1,0001.  for 
those  lands,  (as  one  of  them  had  been  in- 
formed by  him, )  and  which  lands  were  well 
worth  a  thousand  or  twelve  hundred 
pounds,  the  latter  of  which  pric^^s  had  been 
actually  offered,  on  three  years*  credit. 
They  further  state  that  their  counsel 
always  told  them  that  the  judgment  of  the 
Freelands  was  one  when  assets. 

The  prayer  of  the  bill  was  for  an  injunc- 
tion to  the  suit  on  the  executorial  bond, 
and  for  general  relief. 

Process  appears  to  have  been  served  on 
both  the  Freelands,  who  are  named  defend- 
ants, but  one  only  (Archibald)  answers  in 
the  name  of  both,  styling  himself  sole  rep- 
resentative of  James  and  Archibald  Free- 
land:  no  further  proceedings  were  had 
against  the  other. 

577  *In  the  answer  of   Archibald  Free- 
land,  it  is  stated  that    the  defendants 

neither  believe  nor  admit  that  their  at- 
torney ever  agreed  to  accept  a  confession 
of  judgment  "when  assets;"  on  the  con- 
trary, that  he  refused  to  accept  such  judg- 
ment, but  insisted  on  a  general  confession 
without  any  qualification  whatever;  be- 
cause he  was  prepared  to  prove  assets,  and 
defeat  the  pleas  of  the  complainants,  who, 
conscious  thereof,  consented  to  give  an  un- 
conditional judgment.  That,  as  to  the 
other  confessions  of  judgments  when  as- 
sets, it  was  part  of  the  agreement ;  for  their 
attorney  being  also  attorney  for  the  plain- 
tiffs in  the  other  suits,  and  knowing  that 
these  defendants  were  entitled  to  priority, 
from  the  circumstance  of  having  first  com- 
menced their  action  which  was  then  ready 
for  trial,  he  would  not  consent  to  give  a 
preference  to  those  who  instituted  their 
suits  at  a  later  period,  but  insisted  that  the 
suit  of  the  defendants  should  be  first  satis- 


fied. They  charge  that  the  complainants 
(as  appears  from  their  own  accounts,  the 
justice  of  which  they  do  not  admit)  had  paid 
considerable  sums  of  money  to  others  after 
the  rendition  of  their  judgment,  which 
they  had  no  right  to  do,  till  that  was  satis- 
fied ;  nor  do  they  admit  that  the  executors 
were  under  any  mistake  as  to  the  effect  of 
the  judgment,  which  was  confessed;  the 
balance  of  which,  after  deducting  the  price 
of  the  land  at  4001.  (fairly  purchased  by 
the  defendants  as  they  allege,)  they  are 
now  justly  entitled  to.  They  do  not  admit 
that  they  ever,  either  directly  or  indirectly, 
offered  any  sum  for  the  land  prior  to  the 
sale  under  the  decree ;  nor  do  they  believe 
that  any  person  would  have  given  more 
than  the  sum  of  4001.  for  it  at  that  time. 
To  this  answer  there  was  a  general  replica- 
tion. 

The  deposition  of  Creed  Taylor,  Esq. 
counsel  for  the  Freelands,  states,  that  after 
this  bond  was  put  into  his  hands  for  the 
purpose  of  bringing  suit  thereon,  several 
other  persons  applied  to  liim  to  bring  suits 
against  the  said  executors  on  the  bonds  or 
notes   of   their   testator;  that  he    informed 

them  of  his  having  brought   suit    for 
578      the  Freelands,  *for  a  very  large  debt, 

which  must  have  a  preference,  and 
that  if  any  thing  could  be  obtained  after 
satisfying  their  demand,  he  would  endeav- 
our to  get  it;  and  on  these  conditions  he 
brought  the  other  suits.  That  the  whole  of 
these  suits  were  depending  on  various  is- 
sues of  law  and  fact,  when  at  May  Court, 
1795,  (at  which  time,  he  believed,  there 
was  also  a  suit  between  the  Freelands  and 
the  executors  of  Clarke  and  others,  in  the 
High  Court  of  Chancery,  to  foreclose  a 
mortgage  on  some  lands  for  the  same  debt, ) 
he  proposed  to  the  counsel  for  the  executors, 
that  if  he  would  withdraw  his  pleas  in  the 
case  of  the  Freelands,  and  confess  an  un- 
conditional judgment,  he  would,  as  he  was 
authorised,  take  a  judgment,  when  assets, 
in  the  other  cases :  that,  after  a  consulta- 
tion between  the  executors  and  their  coun- 
sel they  all  returned  into  Court,  and  it  was 
agreed  that  if  the  counsel  for  Freelands 
would  take  an  unconditional  judgment  by 
confession  in  their  case,  and  let  it  rest  till 
the  mortgaged  land  could  be  sold  and  cred- 
ited on  it,  and  would  take  judgments  in  all 
the  other  cases,  when  assets,  that  they 
would  do  so,  and  put  an  end  to  any  further 
contest;  to  which  proposal  the  counsel  for 
the  plaintiffs  acceded ;  and,  to  prevent  any 
clashing  or  confusion  in  the  entry  of  the 
judgments,  that  of  Freelands  was  to  be  en- 
tered on  the  18th,  and  the  others  on  the 
19th  of  the  month.  The  deponent  believed 
from  what  then  passed  between  him  and 
the  defendants  and  their  counsel,  that  it 
was  well  understood  that  the  executors 
were  confessing  a  judgment  to  the  Free- 
lands  which  would  bind  them  for  the 
amount,  and  that  the  said  executors  had, 
as  they  stated  themselves,  sufficient  assets 
to  pay  the  same,  after  receiving  Just  credits 
with  the  aid  of  the  mortgaged  land.  Such 
were  the  impression  of  the  counsel  for  the 
Freelands,  or  he  never  would  have  acceded 
to  the  proposals  of  the  executors,  with  which 
event  they  appeared  to  be  well  pleased,  and 
seemed,    from  their  conversation,  to   enter- 
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tain  no  doubt  but  they  should  have  assets  to 
meet  the  balance,  if  the  land  sold  tolerably 
well.  That  the  judgment  so  confessed 
579  to  the  Freelands  ^remained  without 
being  enforced  till  some  time  after 
the  mortgaged  lands  were  sold ;  and  the  ex- 
ecutors not  having  adjusted  the  balance,  it 
was  renewed  by  scire  facias,  and  an  execu- 
tion issued,  which  was  returned  **no 
effects." 

The  Chancellor,  on  a  motion  to  dissolve 
the  injunction,  referred  the  accounts  to  a 
Master-Commissioner,  who  reported  a  bal- 
ance in  favour  of  the  executors  of  591.  14s. 
0  3-4d.  but  upon  the  allowance  of  some  ex- 
ceptions taken  to  the  report,  (the  most  con- 
siderable of  which  were  for  three  hogsheads 
of  tobacco  carried  to  the  Manchester  inspec- 
tion, ihe  expenses  of  which  were  charged 
to  the  estate,  but  the  tobacco  not  credited, ) 
they  fell  in  debt  671.  13s.  4  l-2d.  as  to  so 
much  of  which  sum  as  remained  after  de- 
ducting the  complainants'  costs,  the  injunc- 
tion was  dissolved,  and  perpetuated  for  the 
residue.  From  which  decree  the  Freelands 
appealed  to  this  Court. 

Call,  for  the  appellants.  The  judgment 
at  law  is  obligatory  on  the  executors,  and 
operates  as  an  estoppel.  The  record  proves 
that  an  unconditional  judgment  was  entered 
by  consent.  A  party  can  never  come  into 
Court  and  ask  to  falsify  a  record.  He  may 
indeed  allege  a  collateral  matter,  that  by 
fraud  and  a  combination  between  others,  a 
judgment  was  procured  against  him ;  but  he 
never  can  be  received  to  say  that  a  record 
is  not  true,  (a)  But  if  it  be  true  that  the 
estoppel  is  not  in  the  way,  still  the  appel- 
lees cannot  prove  the  facts  upon  which 
they  rely.  They  state  as  a  fact  that  the  judg- 
ment was  to  have  been  conditional;  the 
proof  states  directly  the  reverse. 

It  is  positively  proved  that  the  executors 
knew  the  judgment  was  to  be  uncondi- 
tional; they  said  they  had  sufficient  assets 
with  the  aid  of  the  mortgaged  lands  to  pay 
it;  and  it  is  evident  that  they  knew  the 
effect  of  the  judgment,  that  it  would  bind 
them  to  pay  the  amount.  In  consequence 
of  this  confession,  they  obtained  a  stay  of 
execution,  which  was  of  itself  a  sufficient 
consideration  to  make  the  judgments  obli- 

fatory.     Under  this  view  of  the  case, 
^ov        the    Chancellor  ought   not    to    have 
directed  an  account ;  but  should   have 
dissolved  the  injunction,  and  dismissed  the 
bill. 

Randolph,  for  the  appellees.  Whatever 
may  be  the  rigour  of  the  black  letter  doc- 
trine of  estoppels,  it  is  impossible  to  look 
at  this  case,  without  perceiving  strong 
grounds  for  the  interposition  of  a  Court  of 
Equity.  To  the  honour  of  our  country,  the 
strict  law  of  England  in  relation  to  the 
liability  of  executors  has  been  relaxed. 
Whenever  an  executor  is  found  honestly  to 
have  administered  the  assets,  he  will  not 
be  made  personally  liable  for  a  devastavit. 
Executors  and  administrators,  uninformed 
in  the  subtilties  of  the  law,  may  often 
be  unjustly  involved  in  ruin  from  a  too 
rigid  adhe«*ence  to  the  strict  rules  of  the 
common  law.  The  executors  in  this  case 
are  called  on  to  pay  nearly  2,0O0  dollars,  for 
which  they  have  received  no  consideration. 

i  (a)  lO.Vin.  240,  246,  tit.  "Estoppel." 


On  the  ground  of  equity — on  a  full  and  fair 
administration  of  the  estate  of  their  testa- 
tor, they  expect  relief. 

If  the  cause  had  gone  to  trial  on  the 
pleas  filed  by  the  executors,  they  must  have 
been  exonerated.  Can  it  be  believed  then 
that  they  would  have  been  willing  to 
waive  all  the  advantages  of  those  pleas, 
and  confess  a  judgment  which  would  bind 
them  and  their  estates,  if  they  had  known 
the  effect  of  that  judgment?  This  wonfd 
have  been  the  most  illustrious  instance  of 
temporary  insanity  ever  manifested.  They 
were  evidently  labouring  under  a  mistake, 
and  when  they  agreed  to  confess  a  judg- 
ment, they  had  no  idea  that  it  would  bind 
them  further  than  for  the  assets  of  their 
testator  when  they  should  come  to  their 
hands. 

The  fact  as  stated  by  the  respectable  wit- 
ness, will  not  be  disputed.  But  even  from 
the  evidence  of  that  witness  himself,  it  is 
apparent  that  they  calculated  on  assets  with 
the  aid  of  the  mortgaged  land.  This  land, 
with  a  thousand  or  twelve  hundred  pounds, 
was  sacrificed  for  four  hundred  pounds,  and 
purchased  by  the  mortgagees.  It  is  equita- 
ble that  innocent  executors  shall  be 
581  losers,  from  a  miscalculation  *of  the 
amount  of  the  assets,  when  they  have 
fairly  administered  all  that  ever  came  to 
their  hands? 

Is  is  admitted  by  Mr.  CaU,  that  the  doc 
trine  of  estoppels  does  not  apply  to  cases  of 
fraud ;  but  is  not  mistake  equally  a  ground 
for  relief  in  equity? 

Call,  in  reply.  As  to  the  hardship  of  the 
case,  an  executor  is  always  the  best  judge 
whether  there  are  assets  or  not;  and  if  he 
will,  rather  than  hazard  a  trial  on  his  plea, 
confess  a  judgment,  where  is  the  hardship? 
In  this  case,  the  executors  voluntarily 
confessed  a  judgment,  well  knowing  the 
effect  of  it.  Who  can  say  what  would  have 
been  the  verdict  of  the  Jury?  Who  can 
say  but  that  they  might  have  found  the  ex- 
ecutors g*]ilty  of  a  devastavit?  It  is  a 
fair  conclusion,  from  their  own  conduct, 
that  they  were  conscious  they  could  not 
stand  a  trial  by  their  peers.  They  might 
have  confessed  a  judgment  to  the  Freelands 
to  prevent  others  from  pursuing  them  for 
a  devastavit  after  the  way  had  been  opened. 
Estoppels  are  as  effectual  in  equity  as  at 
law.  A  Court  of  equity  may  relieve  against 
collateral  matters,  but  it  cannot  say  that 
an  absolute  and  unconditional  judgment 
was  not  given,  when  it  is  evident  from  the 
record  that  such  judgment  was  given. 

Friday,  June  3.  The  Judges  delivered 
their  opinions. 

JUDGE  TUCKER.  The  bill  charges  that 
Clarke  mortgaged  certain  lands  worth 
1,0001.  or  1,2001.  to  the  Freelands  to  se- 
cure a  debt  for  which  he  had  also  given 
them  his  bond;  that  after  Clarke's  death 
they  brought  suit  against  his  executors, 
the  complainants,  on  the  bond ;  that  they 
employed  an  attorney  to  defend  the  suit,  to 
which  they  filed  several  pleas,  and  in  par- 
ticular the  plea  of  plene  administravernnt. 
That  when  the  suit  was  about  to  be  tried, 
they  with  their  attorney,  and  the  attorney 
for  the  plaintiffs,  agreed  that  the  pleas 
should  be  relinquished,  and  a  judgment 
entered    when     assets;     and     aver»     that 


530 


2  HEN.  &M. 


582 


FrBEI^ANDS  V,  ROYALI,  AND  AXDBRSON,  Ex'ORS. 


682-584. 


having     ^fnlly     administered,     they 

would  on  no  other  consideration  have 
relinquished  those  pleas;  that  they  were 
also  impressed  with  a  conviction  that  the 
mortgaged  lands  would  have  overreached 
the  balance  due  to  the  freelands,  who,  they 
allege,  offered  their  testator  (as  they  were 
Informed  by  him)  1,0001.  for  those  lands; 
which,  however,  have  since  been  sold  under 
a  decree  of  foreclosure,  and  purchased  by 
the  mortgagees  themselves  for  4001. ;  that 
the  Freelauda  have  since  instituted  a  suit 
upon  their  executorial  bond  against  them 
for  a  devastavit,  and  pray  an  injunction, 
which  was  granted. 

Process  appears  to  have  been  served  on 
both  the  Freelands,  who  are  named  defend- 
ants: but  one  only  answers  in  the  name  of 
both,  styling  himself  sole  representative  of 
J.  and  A.  Freeland.  No  further  proceed- 
ings were  had  against  the  other.  A.  F. 
insists  that  their  attorney  refused  to  ac- 
cept a  confession  of  judgment,  when  as- 
sets, but  insisted  on  a  general  confession 
without  any  qualification  whatever,  as  he 
was  prepared  to  prove  assets ;  and  does  not 
admit  that  the  executors  were  under  any 
mistake  on  that  occasion ;  nor  that  the  ap- 
pellants or  either  of  them,  either  directly  or 
indirectly,  made  any  offer  for  the  land  prior 
to  the  sale.  To  this  answer  the  plaintiffs 
replied  generally.  Mr.  Taylor  the  attorney 
for  the  Freelands,  deposes  that  the  confes- 
sion of  judgment  was  entered  uncondition- 
ally in  consequence  of  some  proposals  made 
by  him  to  the  attorney  of  the  executors, 
who  consulted  his  clients,  who  thereupon 
came  into  Court,  to  the  deponent,  when  it 
was  expressly  agreed  by  them  in  presence 
of  their  attorney,  that  if  the  deponent  as 
attorney  for  the  Freelands  would  take  an 
unconditional  judgment  by  confession,  and 
let  it  rest  until  the  mortgaged  land  could 
be  sold,  and  credited  on  it,  and  take  judg- 
ments in  several  other  suits,  in  which  he 
was  the  attorney  prosecuting  '*when  as- 
sets," they,  the  executors,  would  then  do 
so,  and  put  an  end  to  any  further  contest; 
that  he  believes  they  very  well  understood 
that  they  were  confessing  a  judgment  which 

would  bind  them  for  the  amount 
583       thereof;  and  *that   they  had,  as  they 

stated,  sufficient  assets  to  pay,  after 
receiving  just  credits,  with  the  aid  of  the 
mortgaged  land;  that  he  well  remembers 
that  such  were  his  impressions  at  the  time, 
or  he  would  not  have  acceded  to  their  pro- 
posals, for  which  they  appeared  well  pleased, 
and  appeared  also  from  their  conver- 
sation to  have  no  doubt,  but  if  the  land  sold 
tolerably  well,  that  there  would  be  assets 
enough  to  meet  the  balance.  The  Chancel- 
lor perpetuated  the  injunction  as  to  all  but 
about  671.  appearing  to  be  due  from  them, 
upon  an  account  stated,  to  their  testator^s 
estate.  From  which  decree  the  Freelands 
have  appealed. 

I  h^ve  felt  in  myself,  a  strong  disposition 
to  affirm  the  principle  upon  which  the 
Chancellor  must  have,  proceeded  in  pro- 
nouncing his  decree  in  this  cause,  by  re- 
lieving the  defendants  against  the  effect  of 
the  judgment  confessed  by  them,  uncondi- 
tionally, beyond  the  assets  of  their  testator, 
in  their  hands  to  be  administered.  If  the 
real  value  of  the  lands  were   equal   to  what 


they  state  in  their  bill,  it  was  a  reasonable 
expectation  which  they  cherished  that  it 
would  either  overreach  the  debt  for  which  the 
lands  were  mortgaged,  or  leave  but  a  small 
balance  to  be  paid  out  of  the  assets  in  their 
hands,  if  the  lands  should  sell  even  toler- 
ably well;  and  that  they  would  have 
enough  to  meet  the  deficiency.  The  cred- 
itors having  themselves  become  the  pur- 
chasers .of  the  land,  if  it  were  in  fact  worth 
more  than  double  as  much  as  they  gave  for 
it,  as  is  charged  in  the  bill,  it  seems  to  me 
against  conscience  that  they  should  insist 
on  retaining  all  the  advantages  they  have 
acquired  by  purchasing  the  lands  far  under 
their  value,  and  by  an  unconditional  judg- 
ment confessed  under  such  reasonable  ex- 
pectations, as  I  have  before  stated.  The 
proof  of  the  value  of  the  lands,  it  must  be 
confessed,  is  not  made  out«  On  the  other 
hand,  one  of  the  defendants,  who,  possibly, 
might  have  been  the  one  that  made  the  offer 
to  the  testator  of  the  appellees,  never  an- 
swered the  bill ;  nor  does  any  reason  appear 
why  he  has  not  answered  it.  Perhaps  the 
Chancellor  erred  in  proceeding  to  make  a 
final  decree  without  an  answer  from 
584  that  defendant.  The  decree  *which 
he  has  pronounced,  is  not  altogether 
such  a  one  as  I  could  have  supposed  might 
have  been  proper;  although  I  think  the 
principle  a  good  one,  that  under  all  the  cir- 
cumstances of  this  case,  the  executors 
ought  to  be  relieved  from  a  judgment  con- 
fessed under  mistake,  or  misapprehension. 
There  are  a  number  of  cases  in  the  books, 
where  relief  has  been  granted  upon  this 
ground,  though  not  one  perhaps,  that  goes 
quite  to  the  extent  of  the  present,  if  the 
executors  really  meant  to  confess  judgment 
generally.  They  swear  in  their  bill  that 
they  had  no  such  intention ;  their  attorney 
is  deceased;  but  were  he  living,  I  do  not 
know  that  his  testimony  would  be  admissi- 
ble, or  if  admissible,  could  avail  them. 
Upon  the  whole,  I  think  the  merits  of  this 
cause  are  not  so  fully  before  this  Court,  as 
that  we  can  pronounce  any  decree  upon 
them :  by  sending  it  back  to  the  Court  of 
Chancery,  the  answer  of  James  Freeland 
may  be  got  at,  and  such  further  light  may, 
perhaps,  be  thrown  upon  the  merits,  that 
the  Court  of  Chancery  may,  without  injus- 
tice to  either  party,  relieve  the  appellees 
from  the  penalties  of  a  judgment  against 
them  for  a  devastavit. 

There  is  another  feature  in  the  cause 
which  may  render  such  a  step  proper:  re- 
lief is  prayed  against  a  prosecution  against 
them  upon  their  executors'  bond.  It  ap- 
pears that  a  judgment  at  law  was  confessed 
in  that  suit,  a  few  days  after  the  injunction 
was  awarded,  not  only  by  the  executors  but 
by  their  securities  also.  The  latter  cannot 
be  charged  beyond  the  assets  which  came 
to  the  hands  of  the  executors. (a)  Suppos- 
ing the  executors  liable  out  of  their  own 
estates  for  the  full  amount  of  the  debt 
claimed,  the  securities  are  still  entitled  to 
protection  against  the  judgment  obtained 
against  them  for  all  that  may  remain  due 
above  the  assets  in  the  executors'  hands. 
Ought  not  leave  to  be  given  to  them  to  be- 
come parties  to  this  suit,  that  a  final  decree 
may  be  made  in  the  cause,    which  may  ter- 

(a)  L.  V.  edit.  1794,  ch.  92.  sect  28,  p.  166.  ' 
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minate  the  whole  contest,  instead  of  leaving 
them  exposed  to  a  judiirment,  against  which 
they  can  obtain  relief  only  by  instituting 
a  new  suit,  and  perhaps,  going  over  the 
whole  ground  again? 

585  *Upon  the    whole,  I  think  the  pres- 
ent decree  ought   to  be  set  aside,  and 

the  cause  remanded  to  the  Court  of  Chan- 
cery, for  the  answer  of  James  Freeland,  and 
such  further  proceedings  to  be  had  as  may 
enable  that  Court  to  pronounce  a  final  de- 
cree upon  the  merits,  both  in  respect  to  the 
present  pardes,  and  all  others  who  may  be 
interested  therein. 

JUDGE  ROANE.  The  answer  in  this 
case  denies  the  allegation  in  the  bill  re- 
specting the  terms  on  which  the  judgment 
was  confessed ;  and  states,  that  that  con- 
fession was  unqualified.  This  answer  is 
entirely  corroborated  and  supported  by  the 
testimony  of  Mr.  Taylor.  Unless,  there- 
fore, we  say  that  it  is  not  competent  to  an 
executor  to  admit  assets  and  confess  an  un- 
qualified judgment,  we  cannot  interfere  in 
the  case.  Besides;  this  confession  was 
founded  on  a  consideration,  namely,  the 
gaining  time  for  the  payment  of  the  money, 
as  stated  in  tne  deposition  of  the  witness. 
If  the  executors  were  under  any  mistake 
touching  the  state  of  the  assets,  it  is  not 
shewn  that  the  appellants  were  any  how 
contributing  to  produce  it:  but  it  is  not 
shewn  that  there  was  any  mistake  in  the 
business,  and  the  sale  of  the  land  may  have 
been  aifected  by  a  fall  in  value  after  the 
time  of  the  judgment,  or  by  other  extrane- 
ous circumstances.  Upon  the  whole,  al- 
though this  is,  possibly,  a  hard  case,  it  is 
also  a  naked  one. 

As  to  the  answer  of  James  Freeland,  it 
does  not  appear  by  this  record  that  he  is 
still  alive:  and  if  it  did,  it  is  believed  to 
be  very  usual  for  the  acting  partner  of  a 
mercantile  house,  to  answer  for  the  firm  in 
cases  of  this  kind.  The  answer  of  the  other 
partner,  stating  himself  to  be  the  acting 
partner  was  accepted  and  replied  to  by  the 
appellees,  and  the  case  went  to  trial  with- 
out objection.  It  was  indeed  set  down  for 
hearing  on  the  motion  of  the  appellants ;  but 
this,  I  presume,  is  always  the  case  in  in- 
junction causes,  as  the  defendants  are  in 
pursuit  of  their  money.  But  if  it  were 
regular  now  to  require  the  answer  of  the 
other  defendant,    cui  bono  shall  it  be 

586  required?    The  appellees  *indeed  state 
that  some  years  back,   the  appellants 

offered  one  thousand  pounds  for  the  land, 
which  offer  was  not  accepted;  and  the 
principle  is  clear,  that  an  offer  not  ac- 
cepted is  as  if  it  was  never  made.  If  that 
answer,  therefore,  were  now  before  us,  and 
came  fully  up  to  the  charge  in  the  bill,  it 
would  prove  nothing  to  arrest  the  judg- 
ment; it  would  not  prove  (according  to  the 
appellees'  own  statement,)  that  the  appel- 
lants were  any  how  aiding  to  deceive  the 
appellees  touching  the  value  of  the  land. 
If  that  value  turned  out  on  the  sale  to  be 
less  than  was  counted  upon,  it  arose  from 
causes  not  imputable  to  the  appellants,  who 
are  fair  purchasers  thereof  at  public  auc- 
tion. 
On  the  ground  then   that   under    present 


circumstances  it  would  not  be  regular  to 
arrest  this  cause  for  want  of  that  answer; 
and  if  it  were,  that  (as  far  as  we  can  judge 
from  the  bill  itself)  it  would  not  vary  the 
decision  ultimately;  I  am  of  opinion  to 
reject  this  idea,  and  that  the  bill  ought  to 
be  dismissed. 

JUDGE  FLEMING.  This  appears  to  be 
a  hard  case  on  the  part  of  the  appellee ;  but 
it  seems  to  have  arisen  from  their  own 
miscalculation,  as  to  the  sufficiency  of  the 
assets  in  their  hands  to  discharge  the  debt, 
and  not  from  a  misconception  of  the  effect 
of  their  waiving  their  plea  of  fully  admin- 
istered, and  confessing  an  unconditional 
judgment;  with  this  only  qualification, 
that  it  should  rest  until  the  mortgaged  land 
should  be  sold,  and  the  amount  of  the  sale 
be  credited  on  the  same. 

The  affidavit  of  Mr.  Taylor  is  too  pointed 
and  explicit  to  leave  a  doubt  on  my  mind 
but  that  the  executors,  acting  by  the  advice 
of  able  counsel,  thoroughly  understood  that 
if  the  assets  in  their  hands  (including  what 
was  to  arise  from  the  mortgaged  premises,) 
should  prove  insufficient  to  satisfy  the  debt, 
they  made  themselves  liable  tor  the  defi- 
ciency out  of  their  own  estates. 

As  to  the  charge  in  the  bill  that  1,0001. 
had  been  offered  for  the  land  by  the  ap- 
pellants, to  the  testator  in  bis  life- 
587  time,  *there  is  no  proof  of  the  fact ;  and 
if  there  had  been  it  could  not  have 
availed  them ;  because  an  offer  made  and 
rejected,  is  not  binding  on  either  party. 
And  there  is  no  suggestion  that  there  was 
any  thing  unfair  in  the  sale  of  the  land, 
and  therefore  the  circumstance  of  the  mort- 
gagees' having  become  the  purchasers,  can- 
not with  propriety  be  complained  of. 

As  to  the  circumstance  of  James  Freeland 
(one  of  the  partners)  not  having  answered 
the  bill,  it  might  have  been  good  ground 
for  arresting  the  proceedings  until  he 
should  have  done  so ;  but  as  no  exception 
was  taken  on  that  account,  they  cannot 
avail  themselves  of  it  in  this  Court. 

I  am  therefore  of  opinion  that  the  decree 
is  erroneous,  and  ought  to  be  reversed,  and 
the  appellants  allowed  to  take  the  benefit  of 
their  judgment  on  the  devastavit.  If  th^ 
securities  in  the  executors'  bond  be  charged 
beyond  the  assets,  they  may  obtain  relief 
in  equity. 

By  the  opinion  of  a  majority  of  the  Court, 
(absent  JUDGE  LYONS,)  the  decree  of  the 
Superior  Court  ot  Chancery  reversed;  the 
injunction  of  the  appellees  dissolved,  and 
their  bill  dismissed. 


GENERAL  RULE.— Friday,  June  3, 1808. 
After  the  end  of  this  present  term  all  cau<ies 
depending  in  this  Court  shall  be  called  in 
the  order  in  which  they  stand  upon  the 
docket ;  and  such  as  may  be  ready  for  hear- 
ing pursuant  to  the  former  rules  of  this 
Court,  shall,  unless  good  cause  be  shewn  to 
the  contrary,  be  heard  in  the  same  order  in 
which  they  stand  upon  the  docket,  until  the 
whole  shall  be  gone  through:  and  the 
causes  which  shall  be  passed  over,  shall, 
unless  for  some  very  special  reason  appear- 
ing to  the  Court,  be  put  at  the  end  of  the 
docket  of  each  term. 


CASES  ARGUED  AND  DETERMINED  IN  THE 

SUPREME  COURT  OF  APPEALS  OF  VIRGINIA 

At  the  Term  Commencing  in  October,  1808. 
in  the  thirty-third  year  of  the  commonweai^th. 


JUDGES : 

PETER  LYONS.(l)  Esquire,  President  SPENCER  ROANE,  Esquire. 

WILLIAM  FLEMING.  EsQUiRE.  ST.  GEORGE  TUCKER,  Esquire. 

ATTORNEY  GENBRAI«  : 

PHILIP  NORBORNE  NICHOLAS,  Esquire. 


Ellzey  V.  Lane's  Executrix. 

Wednesday,  October  5,  1808. 

Bill  off  Review— Ploal  Decree.*— A  bill  of  review  can- 
not be  broufflit  until  tbe  decree,  son^bt  to  be 
reviewed  and  reversed.  Is  final,  and  tbe  parties 
out  of  Ck)urt. 

Costs  la  Ap|>ellate  Court— Prevallloi:  Party.t— Tbe 
party  substantially  prevaiUncr  In  tbe  Court  of 
Appeals  is  entitled  to  costs,  altbouffb,  in  form,  tbe 
decision  be  asralnst  blm. 

The  point,  in  this   cause,    upon  which  it 
-went  off,  was,  that  a  bill  of  review    would 


(1)  Judge  Lyons  was  absent  tbe  wbole  of  tbls 
term,  bavincr  been  prevented  from  attendincr  by 
IndispoBition.— Note  in  Original  Edition.  i 

•Bill  off  Review— When  It  Lies.— Toe  rule  laid  down  ' 
in  tbe  principal  case  is  well  settled,  namely,  tbat  a  i 
bill  of  review  lies  only  to  a  final  decree,  for  errors  I 
of  law  apparent  upon  tbe  record,  or  upon  tbe  dis- 
covery of  some  new  matter.  See  monoffrapbic  note 
on  "Bills  of  Review"  appended  to  Campbell  v.  i 
CampbeU.  22Gratt  (MQ.  i 

Tbe  principal  case  is  cited  witb  approval  in  Clay- 
tor  v.  Antbony.  15  Oratt.  528:  Laldley  v.  Merrlfield, 
7  Leisrb  363:  Dlnffess  v.  Marcum,  41  W.  Va.  768,  24  S.  | 
E.  Kep.  628. 

Tbe  principal  case  Is  distlncruisbed  in  Laidley  v.  i 
Jferrlfleld,  7  Leisrb  865. 

Decrees— When  Interlocutory.— As  to  wben  decrees  j 
are  interlocutory,  see  foot-notes  toGrymes  v.  Pendle-  j 
ton,  1  Call  64:  Fleminif  v.  Bollincr.  SGratt.  292.  and  ! 
monosrapbic  note  on  "Decrees'*  appended  to  Evans  i 
V.  Spurgin,  11  Gratt.  615. 

Tbe  principal  case  is  cited  in  Cocke  v.  Gilpin,   1 
Rob.  36:  SUte  v.  Hays,  30  W.  Va.  ISO.  8  S.  E.  Rep.  184:  | 
Han  ion  v.  Fahy,  11  W.  Va.  493. 

BUI  of  Review— Leave  to  File.— It  was  held  in  an 
early  case  tbat  tbe  practice  in  Virginia  and  West 
Virginia  was  to  apply  in  tbe  first  instance  for  leave 
to  file  a  bill  of  review,  whetber  it  be  for  error 
apparent  in  tbe  body  of  tbe  decree,  or  upon  discov- 
ery of  new  matter  since  tbe  decree  was  pronounced,  i 
Amiss  V.  McGinnis.  12  W.  Va.  894.  citing  the  princi- 
pal case:  Robinson's  Prac.  (old)  418;  Quarrler  v.  | 
Carter.  4  Hen.  &  M.  243. 

And  in    a  recent  Virarlnla    case  tbls   rule   was  i 
affirmed,  tbe  court  holding  that  every  bill  of  re- , 
view,  whether  for  after-discovered  matter  or  for 
errors  apparent  on  tbe  face  of  tbe  decree,  must  be 
filed  with  leave  of  the  court    Heermans  v.   Mon-  ' 
tacrue.  2  Va.  Dec.  6.  I 

Professor  Minor,   however,    drew  a    distinction  I 
between  bills  of  review  for  errors  apparent  and 
bills  of  review  for  after-discovered  matter;  he  said  , 
that  no  previous  leave  was  necessary  In  the  first 
case,  though  It  was  Indispensable  In  the  latter.    4 
Mln.  Inst    (3d  Ed.)  1606.    Hut,  as  was  pointed  out  I 
in  Heermans  V.  Montagne,  2  Va.  Dec.  6,  there  can,  in  | 
tbe  nature  of  things,  be  no  good  reason  for  this  • 
distinction. 

But  In  Rlggs  V.  Huffman,  33  W.  Va.  426,  10  S.  E.  | 
Rep.  795,  It  was  said  tbat  the  practice  In  West  Vir- 
ginia was  unsettled  as  to  whether  formal  leave  of  I 
•court  must  first  be  obtained  before  filing  a  bill  of 
review  for  errors  apparent  In  the  decree,  though 
the  coart  was  strongly  Inclined  to  hold  that  no 
previous  leave  was  necessary. 

tSee  monographic  note  on  '^Costs'*  appended  to 
Jones  T.  Tatum.  19  Gratt  TSa 


not  lie  to  a  decree  foreclosing  the  equity  of 
redemption  in  mortgaged  lands,  before 
any  sale  was  made,  and  the  report  of  the 
commissioners  returned  and  confirmed  by 
the    Court    of     Chancery,      and    the 

590  *partiea  completely    out  of  Court.  (2) 
The    merits    were    not  considered  by 

the  Court. 

The  case  (so  far  as  it  respects  the  points 
decided)  was  this:  Lane  brought  a  suit  in 
the  late  High  Court  of  Chancery,  against 
Bllzey,  to  foreclose  the  equity  of  redemption 
in  mortgaged  lands ;  the  bill  was  taken  for 
confessed  for  want  of  an  appearance ;  and 
a  decree  entered,  in  the  usual  form,  for  a 
sale  of  the  lands  by  commissioners,  who 
were  directed  to  report  to  the  Court,  Ac. 
Before  any  sale  was  effected,  KHzey,  by 
leave  of  the  Court,  filed  a  bill  of  review, 
charging  that  the  conveyance  of  the  land 
was  obtained  by  Lane  upon  an  usurious 
consideration,  calling  upon  him  to  make 
a  discovery,  and  praying  to  be  released 
from  the  interest  under  the  act  of  Assem- 
bly, (3)  and  that  a  reasonable  time,  to  make 
sale  of  the  land,  might  be  allowed.  Lane 
answered,  and  denied  that  the  contract  was 
usurious.  The  Chancellor,  however,  upon 
the  circumstances,  (no  depositions  having 
been  taken  in  the  cause  to  support  the 
charge  of  usury,)  was  of  opinion  that 
the  contract  was  usurious,  and,  pursuing  the 
prayer  of  Ellzey's  bill,  decreed  that  he 
should  be  released  from  the  interest,  and 
gave  time  for  the  sale  of  the  land,  by  com- 
missioners appointed  by  the  Court.  From 
this  decree  Kllzey  appealed. 

This  cause  was  argued  by  the  Attorney- 
General  for  the  appellant,  and  by  Edmund 
J.  Lee  and  Wirt  for  the  appellee.  Various 
points  were  made  by  the  counsel  on  both 
sides.  On  the  merits,  the  principal  ques- 
tion was,  whether,  as  Ellzey  had  gone  into 
a  Court  of  Chancery  for  a  discovery  of  the 
usurious    contract  from    the   oath    of 

591  Lane,  he  could  obtain  *^any  other  re- 
lief than    a  discharge  from  the  inter' 

est   of   the  debt,  pursuant  to  the  prayer  of 

(2)  See  the  case  of  Fairfax  v.  Muse's  Executors, 
ante.  p.  558,  where  a  similar  decree  was  considered 
as  Interlocutory  only.— Note  In  Original  Edition. 

(3)  See  Rev.  Code,  vol.  1,  c.  81,  p.  87,  s.  8.  and  lb.  c. 
219,  p.  367.  8.  3,  same  law. 
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his  bill;  or  whether,  as  the  usury  was 
proved  (as  was  conteoded)  indepeadeDtly 
of,  and  in  opposition  to,  the  answer,  the 
defendant  (Lane)  should  not  be  subjected  to 
all  the  penalties  of  the  act. 

As  to  the  propriety  of  allowing  a  bill  of 
review  in  the  stage  of  the  proceedings  at 
which  this  was  filed,  it  was  said,  that  the 
case  of  Fairfax  v.  Muse's  Executors, (a) 
having  settled  the  point,  that  a  decree  to 
foreclose  the  equity  of  redemption  in  mort- 
gaged property  was  but  interlocutory,  until 
a  sate  had  taken  place  by  commissioners, 
and  their  report  had  been  returned  and  con- 
firmed by  the  Chancellor,  the  only  inquiry 
was,  whether  a  bill  of  review  would  lie  in 
any  case  till  a  final  decree.  To  prove  that 
it  would  not,  the  following  authorities  were 
cited:  1  Har.  Chancery  Pratice,  652;(b) 
Ibid.     169  ;(c)      Mitford^s     Pleadings,    78, 

81.(1) 
592         *Friday,    October   7.      The    Judges 
delivered  their  opinions. 

JUDGE  TUCKER.  This  was  a  bill  of 
review  to  an  interlocutory  decree  of  the 
High  Court  of  Chancery  for  the  sale  of  cer- 
tain mortgaged  premises;  in  which  suit  the 
mortgagor,  though  duly  served  with  notice 
of  the  decree  nisi,  put  in  no  answer;  where- 
upon the  bill  was  taken  for  confessed,  and 
a  decree  of  foreclosure  made  in  the  usual 
form.  May  26,  1801.  The  bill  of  review  was 
received  by  the  Court,  March  2,  1802.  The 
sale  had  not  been  made,  nor  any  final  decree 
pronounced.  It  is  unnecessary  to  state  the 
grounds  upon  which  the  bill  of  review  was 
admitted,  as  a  previous  question  arises, 
whether  such  a  bill  was  admissible,  at  that 
stage  of  the  proceedings. 

In  the  case  of  Faifax  v.  Muse's  Executors, 
last  term,(d)  this  Court  decided,  that  a  de- 
cree of  foreclosure  and  sale  of  mortgaged 
estate,  unless  the  debt  were  paid  by  a  cer- 
tain day,  was  not  a    final   decree;  and    for 


(a)  Ante.  p.  568. 

(b)  8tb  Dublin  edit,  or,  489:  Farrand's  edit  under 
the  head  "Of  slffnincr  and  enrollinif  decrees." 

(c)  8th  Dublin  edit,  or,  187  Farrand's  edit  under 
head  "Of  Bills  of  Review." 

(1)  See  "Pleadinifs  and  Observations  on  Bills  of 
Review,"  1  Equity  Pleader,  847,  Dubl.  edit  1796. 
See  also  the  case  of  Gould  v.  Tancred.  2  Atk.  [533]  548. 
In  which  Lid.  Hardwlcke  states  the  crrounds  upon 
which  bills  of  review  may  be  brought  and  the  con- 
stant  method  parsaed  by  both  parties;  which  is 
such,  "that  in  effect  you  cannot  brin?  a  bill  of  re- 
view without  bavinflT  the  leave  of  the  Court  in  some 
shape;"  for  if  it  be  for  matter  apparent  in  the  body 
of  the  decree,  then  upon  the  defendant's  pleading 
the  former  decree,  and  demurrlnfir  ag-alnst  opening 
the  enrolment,  (which  is  the  constant  course  in  Eng- 
land,) the  Court  judg-es  whether  there  be  any 
grounds  for  openlufir  such  enrolment:  if.  for  new 
matter,  then,  upon  application  for  leave  to  bring  a 
bill  of  review,  the  Court  will  judge  whether  there 
be  any  foundation  for  such  leave.  But  in  Virginia, 
the  practice  Is,  to  apply  for  leave  to  file  a  bill  of 
review  In  the  first  Instance,  whether  It  be  for  error 
apparent  in  the  body  of  the  decree,  (Mltford's 
Pleadings,  78:  1  Har.  Ch.  Prac.  462;  Farrand's  edit  1 
Eq.  Pleader,  848,)  or,  upon  a  mistake  In  conscience, 
upon  the  proof  before  the  Chancellor:  and  that  is 
the  usual  course  (1  Roll.  Abr.  882,  1  Har.  Ch.  Pract 
852,  858:  Farrand's  edit  1  Eq.  Pleader,  848,  4  Vin.  408. 
pi.  4.)  Or.  upon  discovery  of  new  matter  since  the 
decree  was  pronounced.  (Mtttord's  Pleadings,  78,  1 
Har.  Ch.  Prac.  852;  Farrand's  edit  I  Eq.  Pleader, 
848:  4  Vin.  407,  let  (Z).  )  The  Chancellor,  either  in 
term  time  or  in  vacation,  may  award  a  supersedeas 
to  stay  proceedings  on  the  original  decree,  pending 
the  bin  of  review.  Rev.  Code,  vol.  1,  c  64,  s.  60.  p.  88, 
69.  And  the  practice  of  the  County  Courts,  In 
Chancery  cases,  shall  conform  to  that  of  the  High 
Court  of  Chancery  in  like  cases.  Rev.  Code,  vol.  1, 
c.  67.  8.  69.  p.  92.— Note  In  Original  Edition. 

(d)  Ante,  p.  558. 


that  reason  dismissed  an  appeal  which  had 
been  allowed  by  the  Chancellor  during  va- 
cation. In.thecase  of  Bowyer  V.  I/ewis,(e) 
the  question  occurred  whether  a  bill  of  re- 
view will  lie  before  a  final  decree  made  in 
the  cause.  On  that  occasion  I  delivered  my 
opinion  that  it  would  not,  for  the  reasons 
there  mentioned,  to  which  I  beg  leave  to  re- 
fer ;  and  I  believe  there  was  no  difference  of 
opinion  in  the  Court.  Considering  the  bill, 
in  the  present  case,  as  a  bill  of  review, 
properly  so  called,  I  am  of  opinion  it  wa» 
prematurely  granted;  a  supplemental  bill,, 
in  nature  of  a  bill  of  review,  is  to  be  allowed 
only  where  new  matter  has  been  discovered 
since  the  decree :  that  is  not  the  case  here. 
The  decree  not  being  final,  might  have 
been  altered  upon  a  re-hearing, 
593  *without  the  assistance  of  a  bill  of 
review,  if  there  were  sufficient  matter 
to  reverse  it  appearing  upon  the  former 
proceedings. (f)  And  there  must  be  a  peti- 
tion for  such  re-hearing,  (g) 

In  order  to  come  at  the  merits  of  this 
case,  which,  as  far  as  they  have  been 
spoken  to,  has  been  very  ably  argued  on 
both  sides,  I  was  willing  to  see  whether 
this  bill  could  be  considered  in  the  nature 
of  a  cross-bill,  to  the  bill  for  foreclosing; 
and  if  the  defendant  in  that  suit  had  put  in 
his  answer  to  the  bill  to  foreclose,  I  proba- 
bly should  have  struggled  hard,  (though 
possibly  without  success,)  for  such  an  in- 
terpretation. But  this  he  has  never  done, 
and  consequently  he  is  not  entitled  to  any 
favour  in  that  way.  I  am  therefore  con- 
strained, without  giving  any  opinion  on 
the  merits,  to  say,  that  the  bill  of  review 
was  improperly  admitted  by  the  Chancellor, 
and  therefore,  that  the  decree  be  reversed^ 
and  the  bill  dismissed  with  costs. 

JUDGE  ROANB  concurred  in  the  opin- 
ion, that  the  bill  had  been  improperly  re- 
ceived as  a  bill  of  review,  the  decree  sought 
to  be  reviewed  and  reversed,  not  having 
been  final ;  and  that  the  bill  ought  to  be 
dismissed. 

JUDGE  FLEMING.  It  seems  now  a  well 
settled  principle,  that  a  bill  of  review  may 
not  be  brought,  (and  if  brought  cannot  be 
sustained,)  until  the  decree  sought  to  be 
reviewed  and  reversed  be  final,  and  the 
parties  out  of  Court ;  and  then  can  be  sus- 
tained on  two  grounds  only :  1st.  Where 
error  of  law  is  apparent  upon  the  record; 
and  2dly.  Upon  discovery  of  some  new 
matter;  and  in  the  latter  case,  the  plaintiff 
in  the  bill  of  review  must  obtain  the  previ- 
ous leave  of  the  Court  for  filing  such  bill ; 
and  the  leave  of  the  Court  is  never  obtained, 
but  upon  allegation,  upon  oath,  that  the 
new  matter  could  not  be  produced  or  used 
by  the  party  preferring  this  bill,  at  the 
time  the  decree  was  pronounced:  and  the 
Court,  upon  the  new  matter  being  discov- 
ered, will  decide  upon  its  relevancy  or 
594  irrelevancy;  and  *permission  to  file 
such  bill  of  review  will  accordingly^ 
depend  upon  such  decision. 

Forgetfulness  or  negligence  of  parties^ 
under  no  incapacity,  is  no  foundation  for  a 
bill  of  review. 


(e)  1  Hen.  &  Munf.  863.  ^     ^ 

(f)  2  Atk.  40,  Lewellln  v.  Mackworth:    Mltford's 
Pleadings,  82,  8  Atk.  [811]  in  arsruendo,  per  Yobkb^ 

(g)  2  Ves.  697,  696,  Moore  v.  Moore. 
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It  is  tianecessary  to  consider  the  doctrine 
of  supplemental  bills,  in  the  nature  of  bills 
of  review,  as  it  does  not  apply  in  the  case 
before  us;  and  the  bill,  now  the  subject 
of  discussion,  havingf  been  prematurely 
brought,  before  a  final  decree,  must,  agree- 
able to  the  first  principle  above  laid  down, 
be  dismissed. 

By  the  whole  Court,  (absent  JUDGE 
I^YONS, )  the  decree  of  the  Superior  Court 
of  Chancery  reversed,  and  the  bill  of  review 
filed  by  Kllzey,  dismissed,  at  his  costs. 

Bllzey  being  the  appellant,  in  this  Court, 
and  the  decree  of  the  Superior  Court  of 
Chancery  having  been  reversed, 

Wirt  said,  he  understood  that,  according 
to  the  usual  course,  the  clerk  would  tax  the 
costs  against  the  appellee,  (Lane's  Bzecn- 
triz,)  although  she  substantially  prevailed. 
This  would  not  be  equitable,  inasmuch  as 
the  error  was  produced  by  KUzey  himself, 
in  filing  a  bill  of  review  improperly ;  and 
for  another  reason,  that  he  took  an  appeal 
from  a  decree  which  gave  him  every  thing 
he  asked  for  in  his  bill. 

By  all  the  Judges.  The  appellee  having 
substantially  prevailed,  let  the  decree  be 
reversed  at  the  costs  of  the  appellant.  (1) 
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*Allen  V.  Belches  and  Others. 


FrlQay,  October  7,  1808. 
Decrees— Fotecloslnff  Equity  of  Redemption— Interloc- 
utory—Appeal.*—A  decree  foreclosing  the  equity 
of  redemption  In  mortffaeed  property,  and  ap- 
pointing commissioners  to  malce  sale.  &c.  is  but 
interlocutory;  and  an  appeal  cannot  be  allowed 
by  a  County  Court,  from  such  decree,  eyen  In 
term  time. 

The  principle  settled  in  Fairfax  v. 
Muse's  Executors, (a)  and  recognised  in  the 
preceding  case  of  Ellzey  v.  Lane's  Execu- 
trix, decided  the  present  cause.  It  was  an 
appeal  to  the  Superior  Court  of  Chancery 
for  the  Williamaburgh  District,  taken  by 
the  defendants  from  a  decree  of  the  County 
Court  of  Sussex,  foreclosing  the  equity  of 
redemption  in  mortgaged  premises,  and 
appointing  commissioners  to  make  sale, 
&c.  The  Chancellor  dismissed  the  bill  for 
want  of  proper  parties,  and  the  complain- 
ant in  the  Court  below  (the  appellee  in  the 
Superior  Court  of  Chancery)  took  an  appeal 
to  this  Court.  But,  on  the  ground  that  the 
decree  of  the  County  Court  was  but  inter- 
locutory, and  that  the  law  did  not  authorise 
appeals  from  such  decrees  of  County  Courts, 
even  during  term  time,(b)  it  was  decided 
that  the  Superior  Court  of  Chancery  had  no 
jurisdiction  of  the  cause,  and  should  have 
dismissed  the  appeal. 

By  the  whole  Court,  (absent  JUDGE 
LYONS, )  the  decree  of  the  Superior  Court 
of  Chancery  reversed,  and  appeal  from  the 
County  Court  dismissed. 


(1)  In  Mantz  v.  Hendley,  ante.  p.  808,  the  same 
principle  was  adopted.  There  the  judcrmentof  the 
District  Coart.  from  which  Mantz  took  an  appeal, 
was  reversed  and  reformed:  but,  as  he  substan- 
tially prevailed,  he  recovered  his  costs. 

♦PecreM  Interlocutory.— On  this  question  the  prin- 
cipal case  is  cited  in  .foot-note  to  Grymes  v.  Pendle- 
ton, 1  Call  M:  foot-note  to  Fleminer  v.  Bollinsr,  8 
Gratt.  898:  foot-note  to  Fairfax  v.  Muse,  2  Hen.  &  M. 
S68:  Boyall  v.  Johnson,  1  Rand.  427:  Cocke  v.  Gilpin. 
1  Rob.  86  (see note):  Manion  v.  Fahy,  11  W.  Va.  498: 
State  V.  Hays,  80  W.  Va.  190,  8  S.  £.  Rep.  184. 

See  monofirraphic  note  on  "Decrees'*  appended  to 
Evans  v.  Spurirln.  11  Gratt  615. 

<a)  Ante,  p.  668. 

(b)  See  Rev.  Code,  vol.  1,  c.  888,  p.  876. 


Herd's  Executrix  v.  Dishman. 

Saturday.  October  8, 1808. 

Pleading— Trespass— Pleadinfl:  by  Way  of  Recital.*— In 

trespass  quare  clausum  freerit,  the  plaintiff  de- 
clared for  that  whereas,  &c.  the  defendant  pleaded 
not  guilty  as  to  the  whole  trespass,  and  a  special 
plea  of  Justification:  the  plaintiff  joined  issue  on 
the  first  plea,  and  demurrer  to  the  second;  the 
demurrer  having  been  sustained,  a  verdict  and 
judcrment  were  rendered  for  the  plaintiff,  on  the 
first  plea  and  Issue:  but  the  judgment  was  re- 
versed on  account  of  the  insufflciency  of  the  dec- 
laration, there  beiuif  no  positive  averment. 

Dishman  (the  appellee)  btougfht  an  ac- 
tion of  trespass  quare  clausum  f regit 
against  Hord  (the  testator  of  the  ap- 
596  pellant)  *in  the  County  Court  of 
Essex.  The  declaration  is  as  follows : 
**John  Dishman  complains  of  John  Hord, 
now  in  custody,  Ac.  of  a  plea,  for  that 
whereas  the  said  defendant,  on  the  1st  day 
of  June,  1801,  at  the  County  aforesaid,  with 
force  and  arms,  the  close  of  the  said  plain- 
tiff broke  and  entered,  and  the  grass  there 
growing  to  the  value  of  501.  trod  down  and 
consumed  with  his  feet  and  the  feet  of  his 
servants,  hprses  and  cattle,  by  his  and  their 
walking  thereon,  and  the  earth  and  soil 
thereof  tore  up  and  plowed,  and  the  wheat 
of  the  said  plaintiff  thereon  growing  to  the 
value  of  1001.  cut  down,  and  to  his  own 
proper  use  did  convert  and  dispose,  and  the 
gOGds  and  chattels  of  the  said  plaintiff,  to 
wit ;  three  beds  of  the  value  of  601.  twelve 
chairs  of  the  value  of  121.  and  lOOOlbs.  of 
bacon  of  the  value  of  501.  did  take,  seize, 
carry  away  and  convert,  and  dispose  of  to 
his  own  proper  use,  and  also  continuing  the 
said  trespass,  as  to  the  said  treading  down 
and  consuming  the  said  grass,  and  tearing 
up  and  plowing  the  said  earth  and  soil, 
and  cutting  down  and  converting  the  wheat 
of  the  said  plaintiff,  thereon  growing,  at 
divers  days  and  times,  from  the  said  1st  day 
of  June,  to  the  21st  day  of  said  month  then 
next  following,  and  other  wrongs,  &c.  to  the 
great  damage,  &c.  and  against  the  peace, 
Ac.  to  the  plaintiff's  damage  of  5001." 

The  defendant,  *'as  to  the  breaking  and 
entering,  with  force  and  arms,  the  close  of 
the  plaintiff,  and  also  the  whole  of  the  tres- 
pass alleged  by  the  plaintiff,  in  his  decla- 
ration," pleaded  not  guilty,  and  tendered 
an  issue  to  the  country.  And,  for  further 
plea,  justified  under  a  process  of  execution, 
issued  from  the  clerk's  office  of  Essex 
County  Court;  (which  process  is  set  out  in 
haec  verba,  and  purports  to  be  authorised 
by  a  decree  of  the  High  Court  of  Chancery, 
**as    appeareth    by   the   decree    above  pre- 


*Pleadlnff— Trespass-Pleading  by  Way  of  Recital.— 

In  Battrell  v.  Ohio  River  R.  CJo..  84  W.  Va.  283.  12  S. 
E.  Rep.  700.  it  is  said:  "The  rule  of  pleadinsr  for- 
biddincr  the  statement  of  facts  constitutinsr  the 
cause  of  action  with  a  ouod  cum,  that  Is.  'for  that 
whereas,'  which  is  purely  by  way  of  recital,  is  cen- 
turies old.  and  thouarh  technical,  and,  in  my  Judgr- 
ment.  a  stifirma  upon  the  common  law.  has  been 
persistently  insisted  upon  in  early  Virarinla  cases. 
In  Ballard  v.  Lieavell,  6  Call  581,  a  verdict  was  over- 
thrown because  of  such  defect.  In  Hord  v.  Dishman, 
2  Hen.  di  M.  605,  the  declaration  was  held  bad  in  sub- 
stance because  of  it.  on  sreneral  demurrer.  And  in 
Moore  v.  Dawney.  8  Hen.  &  M.  127.  thouarh  there  was 
no  demurrer,  it  was  held  bad  after  verdict.  The 
rule  applied  to  actions  of  trespass  or  case  for  torts. 
Lomax  v.  Hord,  8  Hen.  &  M.  271 ;  Dona^he  v.  Ranlcin, 
4Munf.  261." 

Further,  on  this  question,  the  principal  case  is 
cited  in  foot-note  to  Ballard  v.  Leavell.  5  Call  531 ; 
Moore  v.  Dawney,  8  Hen.  &  M.  181.  185;  Lomax  v. 
Hord.  8  Hen.  &  M.  271 :  Hill  v.  Harvey.  2  Munf.  526; 
Spikcr  V.  Bohrcr,  87  W.  Va.  262, 16  S.  E.  Rep.  577. 
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fixed  ;'M  but  the  decree  is  in  no  other  man- 
ner set  out,  than  by  way  of  recital  in  the 
process  of  execution.  The  plea  further 
states,  that  the  above  pr^^cess  was  delivered 
to  the  deputy  sheriff  to  be  duly  exe- 
cuted; which  was   accordingly    done, 

597  *and  by  virtue  of  which,  the  defendant 
was  restored  to  his  seisin  in  the  tene- 

nient,  in  the  writ  mentioned,  as  by  the  re- 
turn of  the  said  deputy  will  more  fully 
appeal ;  which  entry  is  the  same,  Ac.  absque 
hoc,  &c.  and  concludes  with  a  verification. 

The  entry  then  proceeds,  '^general  repli- 
cation and  issue  as  to  the  plea  of  not 
guilty,  and  general  demurrer  as  to  the  sec- 
ond plea,  and  joinder  in  demurrer." 

On  argument,  the  Court  sustained  the  de- 
murrer to  the  second  plea,  and  immediately 
afterwards  directed  a  Jury  to  be  impanelled 
to  try  the  issue  on  the  first;  who  found 
that  the  defendant  was  ** guilty  of  the  tres- 
pass, breaking  and  entering  the  close  of 
the  plaintiff  in  such  manner  and  form,  as 
the  plaintiff  against  him  had  declared," 
and  assessed  the  plaintiff's  damages,  '*by 
means  thereof,"  to  sixty  pounds,  for  which 
sum,  and  costs,  judgment  was  rendered. 

Hord  obtained  a  writ  of  supersedeas  from 
the  District  Court;  where,  the  judgment  of 
the  County  Court  being  affirmed,  he  took 
an  appeal  to  this  Court. 

Warden,  for  the  appellant.  The  question 
is,  who  was  the  trespasser?  The  sheriff  be- 
ing a  ministerial  officer,  and  having  an  ex- 
ecution in  his  hands,  emanating  from  a 
Court  of  competent  jurisdiction,  which  had 
power  to  command  him,  what  was  he  to  do? 
He  was  not  to  look  into  the  authority  of  the 
Court,  but  to  perform  that  which  the  writ 
commanded.  He  could,  therefore,  be  no 
trespasser.  If  the  proceedings  were  wrong, 
the  defendant  should  have  moved  the  Court 
to  quash  the  execution ;  the  plaintiff  can- 
not be  a  trespasser,  when  he  is  put  in  pos- 
session by  the  proper  officer.  The  question 
whether  he  was  legally  put  in  possession  or 
not,  is  not  for  him  to  decide. 

The  demurrer,  he  contended,  was  irregu- 
lar, and  amounted  to  nothing.  It  should 
have  been  drawn  up  at  full  length ;  and 
then  the  party  could  only  have  insisted 
upon  such  matters  as  he  had  stated  as  causes 
of  demurrer. 

598  *Wickham,  for    the  appellee.     The 
single    question,      in    the    cause    is, 

whether  a  person  suing  out  a  writ,  can  jus- 
tify himself  by  averring  the  writ,  and  the 
writ  only.  The  distinction  is  this:  where 
a  sheriff  has  a  writ  delivered  to  him,  it  is 
a  sufficient  authority,  and  he  may  justify 
himself  by  shewing  it ;  but  if  a  stranger, 
or  any  person,  other  than  the  officer  be  sued, 
he  must  shew  the  judicial  act,  on  which  the 
writ  was  founded ;  he  must  shew  from  what 
Court  it  emanated,  and  that  it  was  war- 
ranted by  the  judgment  or  decree  of  such 
Court,  (a)  A  mere  recital  of  a  judgment  or 
decree,  as  in  this  case,  is  not  sufficient.  If 
the  decree  had  been  set  out  in  the  plea,  the 
plaintiff  would  have  replied,  as  was  the 
fact,  that  there  was   no   decree   to  warrant 


(a)  i  Ld.  Raym.  805.  309.  Britton  v.  Cole.  1  Stra.  509. 
Philips  V.  Blron:  lb.  992. 994.  Smitb  v.  Boucher.  Llll. 
Knt.  442.  See  also,  2  W.  Bl.  Rep.  701.  Martin  v. 
Pod^er  and  others,  1  Saund.  hy  Williams.  28;  The 
Earl  of  Manchester  and  others  v.  Vale,  and  the 
cases  there  cited. 


the  execution,  an  appeal  to  a  Superior  Court 
being  then  depending. 

It  is  objected  that  the  demurrer  is  in- 
formal. Admit  that  to  be  the  case,  it  will 
not  avail  the  defendant  in  the  Court  below; 
the  Court  will  go  back  to  the  first  fault, 
which  is  in  the  plea.  The  defendant  pat  in 
an  informal  plea,  and  the  plaintiff  an  in- 
formal demurrer.  But  according  to  the 
practice  of  this  country,  the  word  "de- 
murrer," put  in  ore  tenus  has  been  held 
sufficient.  In  various  instances,  it  has 
been  decided  by  this  Court,  that  the  words 
"not  guilty,"  were  sufficient  as  a  plea  of 
the  general  issue.  The  act  of  Assembly 
which  requires  the  causes  of  demurrer  to 
be  specially  assigned,  applies  only  to  those 
cases  where  the  demurrer  is  for  want  of 
form  and  not  of  substance.  This  was  a 
bad  plea  in  substance ;  and  the  most  that 
can  be  said,  is,  that  the  word  **demurrer" 
shall  be  taken  as  a  general  demurrer;  in 
which  case  it  is  not  necessary  to  assign 
any  causes. 

Warden,  in  reply.  The  execution  recited 
in  the  plea,  speaks  of  a  decree  above  pre- 
fixed, which  is  as  good  as  if  it  had  been  set 

out  at  full  length. 
599         'Tuesday,  October  11.     The  Judges 
delivered  their  opinions. 

JUDGE  TUCKER.  This  was  an  action 
of  trespass  quare  clausum  fregit,  brought 
by  John  Dishman  against  John  Hord,  for 
breaking  and  entering  his  close,  and  tread- 
ing down  his  grass,  and  ploughing  up  the 
earth,  and  the  soil  thereof,  and  cutting 
down  his  wheat  thereon  growing,  and  con- 
verting the  same  to  his  own  use;  and  tak- 
ing and  carrying  away,  and  disposing  of 
three  beds,  twelve  chairs,  and  lOOlbs.  of 
bacon,  of  the  plaintiffs,  and  converting  the 
same  to  his  own  use;  with  a  continuando 
from  the  first  to  the  21st  day  of  June ;  and 
other  wrongs  done  to  the  plaintiff,  to  his 
damage  5001. 

The  defendant,  as  to  the  breaking  and 
entering  and  the  whole  trespass  alleged, 
pleaded,  first,  not  guilty ;  and  for  further 
plea,  he  said,  that  before  the  time  of  enter- 
ing upon  the  close  aforesaid,  to  wit,  on  the 
twelfth  day  of  June,  in  the  same  year,  he, 
the  defendant,  sued  out  of  the  office  of  the 
Court  of  Essex  County,  a  writ  in  these 
words:  The  Commonwealth,  &c.  Whereas 
John  Hord  hath,  as  appeareth  by  the  decree 
above  prefixed,  (which  decree  is  no  other- 
wise mentioned  or  set  forth  in  the  plea,) 
recovered  against  Samuel  Dishman,  (and 
twenty- three  other  persons,  whose  names 
are  set  forth,)  his  right  and  seisin,  Ac.  of 
one  tenement,  Ac.  in  the  County  of  Essex, 
therefore  the  sheriff  is  commanded  to  cause 
the  defendants  as  before  named,  to  restore 
to  the  said  John  Hord  the  tenement,  so  that 
he  have  his  seisin  thereof,  Ac.  and  also, 
that  he  cause  to  be  made  the  sum  of  forty 
cents  for  the  costs  of  that  writ,  and  also 
his  legal  fees  for  serving  the  same ;  which 
said  writ  afterwards  was  delivered  to  a 
sheriff  of  the  said  County  to  execute,  by 
virtue  whereof  R.  H.  one  of  the  deputy 
sheriffs  of  that  Count3%  restored  to  the  said 
John  the  tenement  aforesaid,  as  by  return 
of  the  said  deputy  will  more  fully  appear; 
which  said  entry  is  the  same  of  which 
the    said  John    Dishman    now    complains: 
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€00  without  this,  &c.  *and  concludes  with 
a  verification:  wherefore  he  prays 
judgment,  &c.  To  which  plea  the  plaintiff 
demurred  generally.  The  Court  gave  judg- 
ment for  the  plaintiff.  And  on  the  trial  of 
the  issue  joined  on  the  first  plea,  the  Jur-y 
found  a  verdict  for  the  plaintiff,  with  601. 
•damages;  for  which  the  plaintiff  had  judg- 
ment, which  was  affirmed  in  the  District 
Court. 

It  was  observed  by  the  counsel  for  the 
appellant,  though  the  observation  was  cer- 
tainty against  his  client,  that  this  plea 
ought  to  have  concluded  to  the  country. 
But  all  special  pleas  in  bar,  where  any  new 
matter,  not  before  apparent  upon  the  record, 
is  alleged,  ought  to  conclude  as  this  does, 
with  a  verification,  and  a  submission  to 
the  judgment  of  the  Court  upon  the  matter 
so  alleged :  which  the  opposite  party  may 
either  take  issue  upon  by  a  total  denial  of 
the  facts  alleged;  or  confess  and  avoid 
them ;  or  admit  them  to  be  true,  but  deny 
their  sufficiency  in  law  to  avail  the  party ; 
as  the  plaintiff  has  cone  in  the  present  case 
by  a  demurrer. 

As  this  is  a  general  demurrer,  no  defect 
in  the  plea  that  is  not  matter  of  substance 
is  to  be  regarded.  The  objection  insisted 
on  by  the  counsel  for  the  appellee  is,  that 
the  defendant  not  being  an  officer  should 
have  pleaded  the  record  of  recovery,  es- 
pecially it  being  his  own  suit :  and  the  au- 
thority in  Britton  v.  Coler,(a)  is  expressly 
to  this  effect;  and  is  confirmed  by  those  in 
1  Stra.  509, (b)  2  Stra.  992, (c)  and  2  Wils. 
385,  (d)  and  by  the  precedent  in  Lilly's 
Entries,  442.  The  words  in  the  execution, 
as  appeareth  by  the  decree  above  prefixed, 
are  perfectly  unintelligible  of  themselves, 
and  do  not  aid  this  omission,  any  more 
than  the  usual  words,  * 'whereof  he  is  con- 
vict, as  appears  to  us  of  record,"  would 
any  other  execution.  The  reason  why  the 
party  must  plead  in  this  manner,  is,  because 
he  is  necessarily  supposed  to  be  conusant  of 
his  own  suit;  and  possibly  he  may  have  ob- 
tained a  judgment  before  a  Court  not  hav- 
ing jurisdiction  of  the  case;  in  which  case 
both  the  officer  and  the  party  will  be 
601  trespassers.  Or  he  may  have  *ob- 
tained  a  judgment  irregularly,  and 
thereupon  sued  out  execution,  in  which  case 
if  the  judgment  be  afterwards  vacated  for 
irregularity,  although  the  officer  shall  be 
excused,  the  party  shall  not.  (e)  And  the 
record  in  this  very  case  shews  the  propriety 
of  the  rule.  For,  from  the  exhibits  made 
a  part  thereof  by  the  clerk,  it  appears  that 
the  decree  referred  to  in  the  execution,  was 
not  a  decree  of  Essex  Court,  from  whence 
the  execution  issued ;  but  a  decree  of  the 
High  Court  of  Chancery,  from  which  the 
sheriff,  in  his  return,  acknowledges  he  had 
received  notice  under  the  hand  of  the  clerk 
of  that  Court,  that  there  was  an  appeal. 
A  stronger  case  could  not  have  occurred  to 
evince  the  soundness  of  the  rule  in  such 
cases. 

But  this  is  not  the  only   objection    to  the 
plea    which  strikes    me.     The    trespass    is 


(a)  1  L.d.  Raym.  809. 

(b)  Philips  V.  Btron. 
<c)  Smith  V.  Boucher. 

(d)  Perkin  t.  Proctor  and  Green. 

<e)  2  Wils.  384,  885,  Perkin  v.  Proctor  and  Green. 


alleged  to  have  been  committed  on  the  first 
day  of  June,  with  a  continuando  to  the 
21st.  The  justification  is  under  a  writ  bear- 
ing date  the  twelfth  day  of  June.  The 
trespass  from  the  first  day  of  June  to  the 
12th  is  not  answered :  the  plea  is  conse- 
quently bad  for  that  reason  also.  But  fur- 
ther :  by  the  trespass  in  taking  away  three 
beds,  twelve  chairs,  and  lOOOlbs.  of  bacon, 
and  converting  the  same  to  his  own  use,  is 
not  answered,  nor  any  notice  taken  of  it, 
in  any  way  whatsoever,  in  the  second  plea ; 
which,  were  there  no  other  objection,  would 
vitiate  it  entirely.  I  therefore  think  the 
judgment  must  be  affirmed,  unless  there  be 
some  incurable  fault  in  the  declaration ;  to 
which  no  exception  whatever  was  taken  in 
the  argument  at  the  bar,  nor  did  any  occur 
to  myself,  until  it  was  mentioned  by  the 
presiding  Judge.  The  objection  is  to  the 
word  whereas  in  the  beginning  of  the  dec- 
laration, which,  according  to  ancient  pre- 
cedents in  the  Court  of  King's  Bench  in 
England,  has  been  held  to  be  fatal,  even 
after  a  verdict. (f)  The  Court  of  Common 
Pleas  have  struggled  hard  against  this  ex- 
ception, holding  that   the   declaration    was 

aided  by  the  original  writ,  (g)  And 
602      *the  King's  Bench  have  so  far  shewn 

a  disposition  to  disregard  this  nicety, 
that  in  the  case  of  Douglass  v.  Hall,  which 
was  a  writ  of  error  to  a  judgment  in  the 
Common  Pleas,  wherein  a  verdict  had  been 
rendered  for  the  plaintiff,  all  the  Judges  of 
K.  B.  seemed  to  incline  to  affirm  the  judg- 
ment. And  the  reporter  adds,  *  *  To  be  spoken 
to  again."  ** But  I  suppose  it  never  was 
spoken  to  again,  the  plaintiff  in  error 
seeing  the  Court  incline  against  him."(h) 
In  the  case  of  Ballard  v.  Lea  veil,  (i)  in  this 
Court,  which  was  after  verdict,  two  of  the 
Judges  seemed  to  consider  the  objection  as 
fatal;  a  third  thought  the  word  whereas 
might  be  rejected  as  surplusage ;  the  fourth 
thought  the  defect  cured  by  the  statute  of 
jeofails.  I  did  not  sit  in  that  cause.  But 
in  this  case  there  is  a  general  demurrer ;  and 
the  doctrine  and  practice  has  been  too  long 
established  to  be  shaken  upon  a  general 
demurrer  by  the  plaintiff  to  the  defendant's 
plea,  the  rule  being,  that  he  who  commits 
the  first  fault  in  pleading,  shall  never  have 
judgment  in  his  favour  upon  a  general  de- 
murrer, (k)  Upon  these  grounds  I  am  of 
opinion,  that  the  District  Court  ought  to 
have  given  judgment  for  the  defendant  on 
the  demurrer;  not  because  his  plea  was 
good,  either  in  form  or  substance;  but 
that  the  plaintiff's  counsel,  by  demurring 
to  it,  has  exposed  his  own  faulty  declaration 
to  the  scrutiny  of  the  Court. 

JUDGE  ROANE.  On  the  point  of  the 
quod  cum,  the  declaration,  in  the  present 
case,  is  precisely  like  the  one  in  the  case 
of  Ballard  v.  L#eavell.(l)  In  that  case,  I 
declared  it  as  my  opinion,  on  due  delibera- 
tion, that  for  this  cause,  the  declaration 
was  faulty  in  substance,  because  nothing 
was  positively    averred,    nor  put    in  issue: 


(f)  I  Roll.  Rep.  65;  2  Ld.  Raym.  1418,  Dobbs  ▼• 
Edmunds;  1  Stra.  621.  Amyon  v.  Shore. 

(if)  1  Wils.  99:  DouflTlas  v.  Hall,  2  Wils.  203;  "W^ite 
V.  Shaw,  2  Ld.  Raym.  1413,  in  marsrine. 

(h)  1  Wils.  99.  100. 

(1)  Oct  1805,  MS. 

(Ic)  1  Wils.  100. 

(1)  Oct.  1805.  MS. 
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that  the  averment,  beiag:  the  substance  and 
gist  of  the  action,  the  omission  of  it  was  not 
cured  by  the  statute  of  jeofails ;  and  that 
the  plaintiff  could  not  have  judgment,  on 
the  declaration.  To  mj  opinion  in  that 
case,  I  beg  leave  to  refer,  as  the  ground  of 
my  present  opinion.     It   was  said  by 

603  one  of  the  *^Judges,  in  that  case,  that 
the  quod   cum    was  mere  surplusage, 

and  would  do  no  harm.  I  cannot,  however, 
subscribe  to  that  opinion.  An  averment  in 
itself  positive,  may  be  rendered  otherwise, 
by  the  insertion  of  qualifying  words :  and 
this  I  take  to  be  the  effect  of  the  quod  cum, 
in  the  case  before  us. 

The  declaration,  then,  being  radically 
faulty,  the  case  of  Smith  v.  Walker,  Exec- 
utor of  Michie,(a)  and  various  other  cases, 
shew  us,  that  it  is  unnecessary  to  look  into 
the  subsequent  pleadings,  and  consequently 
that  the  judgment  of  the  District  Court,  in 
favour  of  the  appellee,  ought  to  be  reversed, 
and  entered  for  the  appellant. 

JUDGE  FLEMING  concurred  in  opinion 
that  the  judgment  must  be  reversed,  on  ac- 
count of  the  defect  in  the  declaration. 

By  the  whole  Court,  (absent  JUDGE 
LYONS, )  the  judgment  of  the  District  Court 
reversed.  

Waggoner  v.  Qray's  Administrators. 

Saturday.  Ck;tober  8, 1806. 

Partnerships*  -  Settling      Accounts  —  Parties  —  Wit- 

nesses.t— In  a  suit  for  settlinff  the  coocerns  of  a 
copartnery,  every  partner  oacrht  to  be  made  a 
party  :  and  one  partner  (thouifh  not  a  party  to 
the  suit)  can  not  be  a  witness  for  another  to 
cbarcre  their  companion  in  relation  to  the 
partnership. 

Statute  of  Praudst-Collateral  Undertakloff-Unllqul- 
dated  Claim- Interest S-O.  beinff  indebted  to  S. 
and  S.  to  W.  if  G.  in  consideration  of  his  debt  to 
S.  verbally  promise  to  pay  the  debt  of  S.  to  W.; 
but  W.  does  not  thereupon  discharire  S.;  the 
promise  is  a  collateral  undertakincr  which  is  void 
under  the  Statute  of  Frauds.  In  such  case,  S.  is 
not  a  competent  witness  to  prove  the  promise. 
Interest  on  an  unliquidated  account  ousrht  not  to 
be  allowed. 

Evidence— Books  of  Account,  r— The  books  of  account 
of  a  party  ouffht  to  be  taken  altocrether:  there- 
fore, credits  ouffht  not  to  be  collected  from  them 
to  charge  him,  without  admitcinff  the  debits 
charged  therein. 

Andrew    Waggoner    nled    a    bill    in    the 
County  Court  of  Berkeley,  against  the 

604  administrators   of   David    Gray,  *de- 
ceased,    charging   that,    in  the  year 

1784,  a  partnership  was  entered  into  be- 
tween the  complainant,  the  said  David 
Gray,  and  Smith  Slaughter,  in  thepurchise 
of  certificates ;  that  Gray  was  the  acting 
partner,  and  was  furnished,  from  time  to 
time  with  advances  of  money,  Ac.  by  the 
other  partners;  that  in  the  year  1792,  the 
parties   came   to   a   settlement  of  their  ac- 


(a)  1  Wash.  135. 

^Partnerships.— See  monographic  «o^#  on  "Partner- 
ship" appended  to  Scott  v.  Trent,  1  Wash.  77. 

t Witnesses.— See  monogrraphtc  note  on  "Wit- 
nesses" appended  to  Claiborne  v.  Parrlsh,  2  Wash. 
146. 

Statute  of  Frauds— Collateral  Undertaklni:.- On 
this  question  the  principal  case  is  cited  in  foot-note 
to  Ware  v.  Stephenson.  10  Leifirh  165;  Cutler  v.  Hln- 
ton,  6  Rand.  615,  617:  Noyes  v.  Humphreys.  11  Gratt. 
646.  and  note:  Radcl\|F  v.  Poundstone,  23  W.  Va.  732: 
Rtffe  V.  Gerow.  29  W.  Va.  488,  2  S.  E.  Rep.  107. 

^Unliquidated  Accounts— Interest— The  principal 
case  is  cited  in  foot-note  to  McConnlco  v.  Curzen,  2 
Call  858.  See  monocrraphic  note  on  "Interest" 
appended  to  Fred  v.  Dixon,  27  Gratt  641. 

1  Evidence.— See  monographic  note  on  "Evidence" 
appended  to  Lee  v.  Tapscott,  2  Wash.  27& 


counts,  (part  of  which  is  exhibited, )  and 
that  Slaug-hter  being  considerably  indebted 
to  Waggoner,  on  other  accounts,  and  not 
the  partnership,  Waggoner  then  agreed  in 
presence  of  Slaughter  and  Gray,  to  receive 
of  Gray  the  said  sums  due  from  him  to 
Slaughter  on  account  of  the  partnership, 
and  to  credit  Slaughter  with  the  amount; 
that  he  had  actually  given  Slaughter  such 
credit,  and  that  Gray  had  in  his  possession 
an  account  of  their  transactions,  which  it 
was  prayed  might  be  produced  in  Court,  by 
his  representatives. 

The  bill  was  filed  in  September,  1797,  and 
in  November,  of  the  same  year,  a  general 
release  reciting  the  partnership,  appears 
to  have  been  executed  by  Waggoner  to 
Slaughter.  This  release  is  not  attested,  or 
proved  in  any  manner ;  nor  does  it  appear 
how  it  became  a  part  of  the  record. 

The  answer  denied  any  knowledge  of 
the  existence  of  a  partnership,  and  of  the 
material  allegations  of  the  bill. 

The  deposition  of  Smith  Slaughter  was 
taken,  which  proved  the  partnership,  and 
settlement  of  accounts,  as  charged  in  the 
bill;  *'that  Gray  fell  in  debt  to  the  com- 
plainant 1581.  Ss.  5d.  Virginia  currency, 
which  he  then  agreed  to  pay  him ;  that  at 
the  same  time  the  deponent  was  in  debt  to 
the  complainant  a  considerable  sum,  and  the 
said  Gray  was  indebted  to  the  deponent 
a  considerable  sum,  on  account  of  advances 
made  by  him  relative  to  said  partnership; 
that  the  said  Gray,  then  agreed  to  pray  the 
complainant  2131.  6s.  8d.  Virginia  currency, 
being  the  sum  which  he  then  fell  in 
605  debt  to  the  complainant  (1)  *on  said 
settlement ;  that  the  complainant  then 
agreed  to  credit  the  deponent  with  that  sum, 
and  charge  Gray  with  it ;  and  that  the  com- 
plainant then  finally  exonerated  the  depo- 
nent from  any  further  claim  on  account  of 
said  partnership." 

Commissioners  were  appointed  by  the 
Court  to  settle  the  partnership  accounts, 
with  power  to  call  for  books  and  papers  re- 
lating to  it.  They  reported  a  considerable 
balance  due  to  the  complainant  from  the 
estate  of  Gray,  arising  partly  from  items 
supported  by  the  evidence  of  Slaughter 
alone,  arid  partly  from  credits  extracted 
from  the  books  of  Gray. 

At  the  hearing,  the  defendant's  counsel, 
filed  exceptions  to  the  report  of  the  commis- 
sioners; first,  because  the  estate  of  Gray 
was  charged  with  items  extracted  from  the 
credit  side  of  his  books,  without  giving  him 
credit  for  those  items  which  appeared  on 
the  debit  side :  secondly,  because  some  of 
the  items  were  supported  by  the  testimony 
of  Smith  Slaughter  alone,  who  was  stated 
in  the  bill  to  have  been  a  partner:  and 
therefore,  it  was  contended,  an  improper 
witness. 

The  County  Court,  permitting  an  argu- 
ment on  the  exceptions  instanter,  (though 
it  was  objected  by  the  complainant's  coun- 
sel that  it  was  then  too  late  to  receive 
them,)  sustained  them,  in  part;  overruled 
so  much  as  applied  to  the  testimony  of 
Smith  Slaughter;  and  finally  decreed  in 
favour  of  the  complainant   the  sum  of  3471. 

(I)  "Complainant"  in  the  record:  but  the  sense 
obviously  leads  to  the  word  "deponenL"— Note  in 
Original  Edition. 
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12s.  3  l-4d.  with  interest  on  2551.  lis.  10 
l-2d.  till  paid  Ac.  From  this  decree  an  ap- 
peal was  taken  to  the  Superior  Court  of 
Chancery  for  the  Staunton  District. 

The  Chancellor  reversed  the  decree  of  the 
County  Court,  and  remanded  the  cause  for 
another  account  to  be  taken  whereupon  the 
complainant  (Waggoner)  took  an  appeal  to 
this  Court. 

Stuart,  for  the  appellant,  contended  that 
the  Chancellor  erred ;  first,  in  rejecting 

606  the  testimony  of  Slaughter,  *he  being 
a  competent  witness,    not   only    from 

the  fact  stated  in  the  bill,  that  he  had  been 
discharged  by  Waggoner,  but  by  a  release 
inserted  in  the  record;  from  both  which 
circumstances,  it  would  be  impossible  for 
Waggoner  to  sustain  an  action  against  him : 
secondly,  in  requiring  that  the  assumpsit 
of  Gray,  should  have  been  in  writing,  in 
order  to  charge  him  ;  this  being  an  undertak- 
ing on  valuable  consideration  to  pay  a  debt 
of  his  own,  and  not  that  of  another  person. 

Wickham,  for  the  appellee,  supported  the 
decree  of  the  Chancellor  throughout,  except 
so  much  as  went  to  remand  the  cause  for  a 
new  account.  He  contended  that  the  bill 
should  either  have  been  dismissed,  for  want 
of  proper  parties,  or  that  the  decree  should 
have  been  reversed,  and  leave  f>:iven  to 
make  Smith  Slaughter  a  party  defendant. 
This  being  a  partnership  concern,  the  funds 
are  for  the  benefit  of  the  creditors;  and  no 
partner  can  be  a  debtor  of  another,  till  all 
accounts  are  settled  and  the  creditors  paid. 
Gray  was  indebted  to  the  partnership,  and  to 
the  partnership  only.  One  partner  cannot 
transfer  his  claim  to  another  and  become  a 
witness ;  nor  can  one  partner  sue  another 
at  law.  They,  are  all  equally  interested  in 
the  partnership.  The  consequences  of  such 
a  practice  as  that  attempted  in  this  case 
would  be  extremely  dangerous,  inasmuch 
as  it  might  always  be  in  the  power  of  part- 
ners, by  a  combination  between  them  to 
select  their  own  debtor. 

The  release  is  on  account  of  the  partner- 
ship alone;  it  was  merely  found  amongst 
papers  in  the  cause ;  there  is  no  proof  of 
its  execution ;— it  is  not  mentioned  in  the 
bill ;  and  how  it  got  into  the  record,  no 
one  knows.  But  even  if  it  were  properly 
admitted  and  fully  proved,  it  would 
not  vary  the  case;  because  the  debt 
was  due  to  Slaughter  himself,  and  he 
cannot  by  transferring  a  debt,  not  trans- 
ferable at  law,  make  himself  a  competent 
witness. 

This  case  falls  strictly  within  the   words 

and  the   reason    of  the    Statute  of  Frauds. 

It    was    an     assumpsit    to    pay    the 

607  *debt  of  another;  which  must  be  in 
writing,  in  order  to  avoid  the  tempta- 
tion to  commit  perjury.  That  it  was  on 
valuable  consideration  makes  no  difference ; 
because  such  is  not  the  language  of  the  law. 
If  the  assumpsit  had  been  proved  by  any 
person,  it  would  not  have  been  binding, 
because  not  in  writing;  how  much  stronger 
then  is  the  case,  when  the  person  interested 
is  the  only  person  who  proves  it.  [Mr. 
Wickham  referred  to  Roberts  on  Stat. 
Frauds,  p.  223,  224.] 

Thursday,   October  13.    The   Judges   de- 
livered their  opinions. 
JUDGU  TUCKER.    This  suit  was  orig- 


inally  brought  in  the  County  Court  of  Berke- 
ley in  Chancery,  by  Waggoner,  against 
the  appellees,  where  he  obtained  a  decree 
in  his  favour  for  a  considerable  sum  of 
money;  upon  an  appeal  to  the  Chancery 
Court  at  Staunton  that  decree  was  reversed : 
and  the  following  errors  therein  were 
noticed  in  the  decree  of  reversal. 

First.     Because  the  Court  confirmed   the 
report  of  the  commissioners  for  so  much  of 
the  account  stated  by  them,  (relative  to  an 
alleged     partnership    between     Waggoner, 
David  Gray,  deceased,  and  Smith  Slaughter, 
about  the  year  1784,)  as  was  supported   by 
Smith  Slaughter's  deposition  alone,  he  be- 
ing the  same  person   who  is  alleged    in  the 
bill  to  have  been  one  of  the  partners.     Sec- 
ondly.    For  allowing  such  parts  of  the  re- 
port as  charge   Gray   with   monies   alleged 
by  Slaughter  to  have   been   due   to  himself 
from  Gray,  upon  the  settlement  mentioned 
in  Slaughter's  deposition,  and  said  to  have 
been  assumed  by  Gray,  to  be  paid  to  Wag- 
goner; (for  account  of  Slaughter  who  was 
also    indebted  to    Waggoner;)  there   being 
no    memorandum    in    writing,    signed    by 
Gray,  or  by  any  one  authorised  by    him,  to 
aid   that   deposition;  or    any    evidence    to 
prove  the  release   said  to  have   been    givev^ 
from  Waggoner  to  Slaughter.    Thirdly.  In 
allowing  such  parts  of  the  account  as 
608      *charge  Gray  with  interest  on  an  un- 
liquidated account,  (between  the  part- 
ners,) and  on  such  items,  (military  certifi- 
cates, and   indents,  granted  to  individuals 
for  interest  on  public  claims,)  as  do  not  in 
their  nature  carry  interest.     And  for  collect- 
ing credits  from  the  books  of  the  intestate 
Gray,  (called  for   by  the  bill,)  in   order   to 
charge  his  estate,    without    admitting    the 
debits    charged    therein.     And,     Fourthly. 
For  decreeing  interest  beyond  the    time   of 
the  final  decree  made  in  the  cause.     Of  all 
these  reasons  for  the  reversal  I  perfectly  ap- 
prove.    Nevertheless,  I  am   not   altogether 
satisfied    with     the    Chancellor's     decree. 
The     complainant's    demand    is    founded, 
first,  upon  a   partnership,    alleged  to   have 
been  entered  into   between   himself,  David 
Gray,  deceased,  and  Smith  Slaughter,  about 
the  year  1784.     On  the   2d  of   March,  1792, 
the  parties,  as   the  bill   alleges,  came   to  a 
settlement,  when,  as  the  bill  charges.  Gray 
was    found    to    be   considerably    indebted, 
both  to    Waggoner  and  Slaughter.     But  the 
amount  due  from  him  is  neither  set  forth  in 
the  will,  nor  does  it  appear,  that  I  can  dis- 
cover, from  the  scraps  of  paper  referred  to  as 
exhibits.     For  I  take  it  for  granted  that  the 
account  headed  * 'David  Gray,  deceased,"  is 
no  part  of  the  settlement  made  by  him  five 
years  before    his  death.     I  take  this  paper 
then  to  be   Waggoner's   own    account   iand 
statement,  of   which  there   is  no  other  evi- 
dence or  proof,  in    the   record,  but    Smith 
Slaughter's  deposition,  so  justly  commented 
upon  and  rejected  by  the  Chancellor.     Sec- 
ondly. The  bill    alleges  that  Slaughter  be- 
ing indebted  to  Waggoner,  he,  Waggoner, 
agreed  to    take  payment  in   Gray's   hands; 
and  that  he  had  given  Slaughter  credit  ac- 
cordingly.    But  the  bill  charges  no  promise 
or  assumpsit  whatsoever,  made  by  Gray,  to 
pay  this    balance    due    from  Slaughter    to 
Waggoner ;  nor  is  there  any  proof  of  such  an 
undertaking,  by   Gray,  except   Slaughter's 
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deposition ;  in  which  be  does  not  pretend 
to  allege  that  he  gave  Gray  any  discharge 
or  acquittance  for  the  money  he  thus  as- 
sumed to  pay  Waggoner  on  his  behalf,  al- 
though Slaughter  was  at  that  moment 
about  to  leave  the  country  to  settle  in  Ken- 
tucky.    This  transaction    took    place 

609  more  than  five  years  before  *death,  as 
I  infer  from  a  memorandum  annexed  to 

the  defendant's  answer,  bearing  date  July  6, 
1797,  as  a  copy  from  Gray's  book;  and  if  I 
am  correct,  the  parties  lived  in  the  same 
County  all  that  time  without  any  demand, 
or  payment  made  on  account  of  that  sup- 
posed settlement.  But  although  I  may  mis- 
take the  time  that  Gray  lived  after  the 
supposed  settlement ;  the  suit  was  not  in- 
stituted until  five  years  and  a  half  had 
completely  elapsed,  from  that  period.  '  Now, 
although  length  of  time  Is  no  bar  between 
partners,  whilst  their  accounts  are  going 
on,  yet,  dealings  having  ceased  many  years 
between  them,  and  there  being  an  acqui- 
escence in  the  state  of  things  between  them, 
until  the  death  of  one  of  them,  the  Court 
of  Chancery  will  not  decree  an  account  with 
the  survivor,  but  leave  the  plaintiff  to  his 
remedy  at  law.  (a)  But  this  is  a  stronger 
case  against  an  account;  for  here  the  bill 
is  brought  by  the  survivor  against  the  rep- 
resentatives of  a  deceased  partner;  whereas 
in  the  case  cited,  the  bill  was  brought 
against  the  surviving  partner.  And  even 
between  living  partners  length  of  time  has 
been  held  a  good  bar  to  an  account,  (b)  Nor 
is  it  necessary  for  the  defendant  to  such 
bill,  to  aver  in  his  answer  that  he  did  not 
promise  within  six  years,  (by  our  law  five,) 
unless  particularly  charged  in  the  bill.(c) 
And  the  rule  is,  that  .  if  open  accounts 
are  continued  by  subsequent  acts,  they  are 
not  barred  by  the  intervention  of  such 
length  of  time  as  might  create  a  bar  in 
other  cases;  but  if  such  account  be  deserted 
by  the  plaintiff,  in  such  case  it  is  barred 
exactly  as  if  it  had  been  formally  closed 
and  is  taken  to  have  been  so.  And  upon 
this  ground  joint  assignees  have  not  been 
permitted  to  prove  against  the  separate  es- 
tate, the  balance  of  a  long  account  due  from 
the  partner  to  the  partnership,  (d) 

Again,    where  a  balance  of  accounts  has 
been  struck  between  partners,  on  the  disso- 
lution  of  their  partnership,   (which  is   the 
case  alleged  in  the  bill)  an  action  at 

610  law  will  *lie  for  that   balance,  (c)     If 
then    there     was   a     settlement,    and 

Gray  found  to  be  indebted  to  the  plaintiff, 
in  a  considerable  sum,  as  alleged,  the 
plaintiff  might  have  brought  his  action  at 
law,  upon  his  assumpsit  for  this  balance, 
as  well  as  any  other  just  legal  claim.  But 
he  lies  by  till  Gray's  death,  and  then  brings 
a  bill  in  Chancery,  under  pretext  of  seeking 
a  discovery,  against  the  representatives  of 
Gray,  who  swear  they  know  nothing  at  all 
about  the  partnership;  or  any  of  the  trans- 
actions between  the  parties. 


(a)  2  Vern.  276,  Sherman  v.  ShermaD. 

(b)  Watson's  Law  Partn.  208:  Dublin  edit  212;  Alb. 
edit  804;  Farrand's  edit  cites  Brlderes  and  Mitchell, 
Glib.  Eq.  Rep.  224. 

(c)  Gilb.  £q.  Rep.  225.  BodTll  v.  Bishop  of  Meath, 
cited  in  Watson,  ut  supra. 

(d)  Wats.  L.  Partn.  ubl  supra. 

<e)  2  Term  Rep.  488,  Moravia  v.  Levy.  Ibid.  479; 
Foster  v.  Allanson,  cited  In  Wataon  on  Partn.  218. 
Dublin  edit  ;i2l,  Alb.  edit  292;  Farrand's  edit 


But  it  may  be  supposed  that  the  discovery 
sought,  will  be  a  sufficient  ground  to  sustain 
the  bill.  His  books  and  papers  are  called 
for.  The  account  therein  stated  is  garbled 
by  the  commissioners ;  whereas  it  ought,  if 
referred  to  at  all,  as  evidence,  to  have  been 
taken  altogether.  That  account,  as  exhib- 
ited in  the  record,  appears  to  make  Waggo- 
ner a  debtor,  instead  of  a  creditor,  to  Gray, 
to  a  considerable  amount.  Where  a  bill 
seeks  a  discovery  only,  the  cause  ends  with 
the  answer,  (f)  Slaughter  being  no  party 
to  this  suit,  either  as  plaintiff  or  defendant, 
the  plaintiff's  equity  was  confined  to  the 
discovery  merely ;  for  he  had  no  right,  sep- 
arately, to  call  for  an  account  and  settle- 
ment of  the  partnership  concerns.  For, 
although  a  bill,  where  there  has  been  a  great 
number  of  partners,  has  been  sustained 
when  brought  by  a  few,  in  behalf  of  them- 
selves, and  the  other  partners,  except  the 
defendants,  yet  that  is  not  the  case  here, 
Waggoner  had  but  one  partner  besides 
Gray,  and  he  does  not  pretend  to  sue  in  his 
behalf,  as  well  as  his  own.  He  wanted  to 
make  a  witness  of  him,  and  therefore  neither 
made  him  plaintiff  nor  defendant.  Nothing 
could  be  done  upon  such  a  bill,  but  to  com- 
pel a  discovery.  '  Relief  was  out  of  the 
question.  For,  from  the  discovery  sought 
and  made,  it  would  appear  that  the  com- 
plainant, and  not  the  defendants,  was  the 
debtor.  What  decree  could  the  Chancellor 
make  in  such  a  case,  except  to  dismiss  the 
complainant's  bill?  I  am  at  a  loss  for  any 
other  upon  this  state  of  the  case:  and 
think  it  ought  to  have  been  dis- 
missed, not  only  for  this  last  reason, 
611  *but  because  of  staleness  of  the  de- 
mand, which  with  me  is  a  cogent  rea- 
son in  the  present  case  ;  and  moreover, 
because  the  plaintiff's  remedy,  if  he  had  any 
just  claim  founded  on  the  pretended  settle- 
ment, and  assumpsit  to  pay  Slaughter's  debt, 
was  in  a  Court  of  Law.  I  therefore  think 
the  Chancellor's  decree  should  be  so  far 
reversed.;  but  with  costs  to  the  appellees  as 
the  parties  prevailing. 

JUDGE  ROANK.  This  bill,  though  very 
irregularly  drawn,  seems  to  have  a  two-fold 
object.  1st.  To  recover  from  the  estate  of 
Gray  a  sum  alleged  to  be  due  by  Gray  to 
Slaughter,  on  the  partnership  and  other  ac- 
counts, as  settled  in  1792,  and  which  the 
plaintiff  avers  was  to  have  been  paid  by 
Gray  to  him,  on  account  of  other  debts,  and 
not  the  partnership  debts,  due  to  him  from 
Slaughter  :  and  2dly.  To  discover  and  enforce 
a  settlement  of  the  partnership  accounts,(and 
private  accounts,  perhaps,  included,)  between 
the  estate  of  Gray  and  the  complainant. 

Under  the  first  aspect  of  the  bill,  it  is  to  be 
remarked  that  it  is  neither  charged  that  Gray 
assumed  to  pay  this  debt,  on  behalf  of 
Slaughter,  nor  that  the  plaintiff,  in  con- 
sideration thereof,  agreed  to  discharge 
Slaughter  from  the  payment  of  it.  It 
is  only  stated  that  the  plaintiff  "did 
agree  there  in  the  presence  of  Slaughter 
and  Gray,  to  receive  of  said  Gray  the 
sums  aforesaid  due  to  Slaughter  from  Gray 
on  account  of  said  partnership,  and  credit 
Slaughter  with  the  amount."  What  is 
the  case  made  by  the  bill,  then,  but  that 
Slaughter  still    remained  the  debtor  of  the 


(f)  2  Bro.  Gh.  10,  Hindman  v.  Taylor. 
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plaintifP,  who  agreed  to  receive  and  credit 
him  for  monies  paid  by  his  debtor,  as  if  paid 
bj  himself?  The  allegation  of  the  bill  that 
the  plaintiff  (perhaps  years  after  the  trans- 
action in  question)  had  actually  "given 
Slaughter  such  credit,"  is  not  an  allegation 
of  a  complete  discharge,  or  if  it  were,  it  is 
supposed  this,  the  agreement  relied  on,  is  to 
be  viewed  as  it  stood  at  the  time  it  was  en- 
tered into. 

Our  act   of  frauds  is   precisely  similar  to 
that  of  England  touching  the  point  in  ques- 
tion, and  the  distinction  between  an  origi- 
nal and  collateral  promise  has    been 

612  often    and    ♦solemnly  settled  in    that 
country.    That  distinction  seems  to  be 

this ;  that  where  the  person  on  whose  behalf 
the  promise  is  made,  is  not  discharged,  but 
the  person  promising  agrees  to  see  the  debt 
paid,  so  that  the  promisee  has  a  double 
remedy,  the  promise  is  considered  as  collat- 
eral and  must  be  in  writing  ;  but  where  the 
promiser  undertakes  to  become  the  paymaster 
it  becomes  immediately  his  debt  and  he  is 
liable  without  writing.(a)  To  apply  this 
doctrine  to  the  case  before  us,  Gray  did 
neither  promise  to  pay  the  debt  in  question  ; 
or,  if  he  did,  the  effect  thereof  was  only  to 
see  the  debt  paid,  the  original  debtor  being 
still  held  responsible.  Gray,  therefore,  could 
not  t>e  charged  on  such  a  promise  unless  it 
were  in  writing.  It  is  of  no  importance,  to 
weaken  this  conclusion,  that  Gray  was  in 
effect  paying  his  own  debt  :  paying  it  to  the 
plaintiff  instead  of  Slaughter.  This  only 
proves  that  he  had  a  consideration  for  his 
promise,  viz.  his  paying  his  own  debt  to,  or 
getting  discharged  from  the  claim  of  Slaugh- 
ter. In  the  case  of  a  collateral  promise  a 
consideration  is  always  necessary,  and  the 
statute  which  requires  a  writing  does  not  dis- 
pense therewith,  (b)  This  case  then  is  not 
different  from  the  ordinary  one,  on  the  point 
of  the  consideration.  The  debt  was  origi- 
nally, and  still  continues,  (he  not  being  dis- 
charged,) the  debt  of  Slaughter ;  and  the 
promise  in  question  is,  therefore,  a  promise 
to  pay  the  debt  of  another. 

This  view  of  the  case  makes  it  unnecessary 
to  discuss  the  legality  of  Slaughter's  testi- 
mony ;  inasmuch  as  if  there  were  fifty  unex- 
ceptionable witnesses,  they  would  not  enable 
us  to  get  over  the  objection  arising  out  of  the 
statute.  I  will  merely  say,  however,  that  I 
do  not  at  present  see  that  he  is  disinterested. 
His  not  shewing  a  discharge  otherwise  than 
by  his  own  testimony,  and  the  release  in  the 
record  not  being  proved,  it  would  be  of  dan- 
gerous consequence  to  permit  him  to  recover 
(as  it  were)  a  debt  of  his  own,  by  his  own 
testimony. 

As  to  the  other  aspect  of  the  case ;  in  a 
suit  for  settling  the  concerns  of  a  copart- 
nery,     every      partner      should      be 

613  ♦made  a  party,  so  that  a  complete  and 
final  decree    may  be  rendered  among 

the  parties.  I  therefore,  concurring  with  the 
Chancellor  in  the  grounds  of  the  decree  he 
has  rendered,  as  far  as  he  goes,  think  he 
erred  in  proceeding  to  a  final  decree  until 
Slaughter  was  made  a  patty.  In  this  posi- 
tion, I  am  warranted  by  the  opinion  of  this 
Court,  in  the  case  of  Taliaferro  v.  Thornton, 
and  many  other  cases  which  have  been  de- 


cided. But  this  ground  of  reversal  being  for 
the  benefit  of  the  appellee,  and  the  appellant 
not  having  complained  of  it,  or  demanded 
that  Slaughter  should  be  made  a  party  in  his 
bill,  the  appellee  is  entitled  to  his  costs  as  the 
party  prevailing. 

JUDGE  FLEMING.  I  am  of  opinion  that 
the  decree  of  the  Superior  Court  of  Chancery, 
reversing  that  of  the  County  Court  of  Berke- 
ley, is  correct  so  far  as  it  goes,^  for  the  rea- 
sons therein  stated.  1st.  In  rejecting  so 
much  of  the  account  stated  in  the  report  of 
the  commissioners,  as  is  supported  by  the 
deposition  of  Smith  Slaughter  alone.  2dlY. 
In  rejecting  so  much  of  the  report,  as 
charges  the  defendant's  intestate  with 
monies,  alleged  by  the  said  Slaughter  to  have 
been  due  to  himself  from  the  said  intestate, 
and  by  him  to  have  been  assumed  to  be  paid 
to  the  complainant ;  it  appearing  to  me  that 
Slaughter,  notwithstanding  "the  pretended 
release,  to  which  there  is  no  witness,  was  an 
interested,  and,  therefore,  an  incompetent 
witness.  3dly.  In  rejecting  so  much  of  the 
report,  as  charges  the  defendant's  intestate 
with  interest  on  an  unliquidated  account,  and 
on  such  items  as  do  not  in  their  nature  carry 
interest,  and  so  much  thereof  as  collects 
credits  from  the  books  of  the  intestate,  in 
order  to  charge  his  estate  without  allowing 
the  debits  charged  therein.  4thly.  For  the 
error  of  the  County  Court  in  decreeing  inter- 
est on  items  not  carrying  interest,  in  terms 
to  be  concluded  till  the  time  of  payment,  and 
beyond  the  time  of  entering  their  final  decree. 
I  am,  therefore,  for  affirming  the  decree  of 
the    District     Court    of    Chancery,   with    a 

small  addition,  instead  of  dismissing 
614      *the  bill    of  the  appellant,    who  has^ 

probably,  a  just  claim  for  something 
against  the  estate  of  the  intestate  Gray,, 
which  I  would  not  preclude  him  from  pur- 
suing by  any  legal  means  in  his  power ; 
making  Slaughter  a  party,  which  seems  to 
be  necessary,  as  the  whole  appears  to  have 
arisen  from  the  partnership  of  the  parties, 
which  commenced  in  the  year  1784. 


(a)  Roberts  on  Stat  Frauds.  22S. 
(b) 


lb.  207,  206. 


Purvis  V.  Hill. 

Monday.  October  10, 1808. 

Writ  of   Error  Coram  Nobis— Qrouods  for*— Case   at 

Bar.— Tlie  deatb  of  tbe  lessor  of  the  plain  tiff, 
previous  to  tbe  judffment  in  ejectment,  is  no 
srround  for  a  writ  of  error  coram  nobis,  notwitb- 
standin?  tbat  circumstance  was  not  stated  in  tbe 
record,  and  no  security  for  costs  was  eriven: 
because  an  ejectment  does  not  abate  by  tbe  deatb. 
of  tbe  lessor  of  tbe  plaintiff. 

This  was  an  appeal  from  a  judgment  of  the 
District  Court  of  Fredericksburg,  rejecting 
the  petition  of  the  appellant  for  a  writ  of 
error  coram  nobis. 

In  May,  1801,  a  judgment  in  ejectment,  in 
the  name  of  John  Doe,  lessee  of  Henry  Hill, 
was  rendered  against  Purvis,  the  tenant  in 
possession.  At  the  October  term,  1803,  Pur- 
vis petitioned  the    Court  for  a  writ  of  error 


Appeals— Abatement  of— Ejectment— Death  of  Lessor 
of  Plaintiff —It  was  beld  in  Medley  v.  Medley,  S 
Munf.  191,  tbat  an  appeal  from  a  judgrment  in 
ejectment  does  not  abate  by  tbe  deatb  of  tbe  lessor 
of  tbe  plaintiff,  notwitbstandinsrsncb  lessor  claimed 
tbe  land  for  life  only. 

♦Writ  of  Error  Coram  NoWs.— For  a  full  discussion 
of  tbe  subject  of  writs  of  error  coram  nobis,  see 
monofirrapbic  note  on  "Judfirments''  appended  to« 
Smitb  V.  Cbarlton,  7  Gratt  425. 
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coram  nobis,  and  assig'ned  for  error  in  fact, 
that  Hill,  the  lessor  of  the  plaintiff,  was  dead 
at  the  time  of  the  rendition  of  the  judgment. 
The  Court  refused  to  grant  the  prayer  of  the 
petition,  stated  as  the  ground  of  the  refusal, 
that  the  death  of  Hill,  if  true,  would  not  have 
abated  the  ejectment ;  that  the  suit  had  been 
tried  on  its  merits  ;  and  that  the  writ  of  pos- 
seesion  had  long  since  been  awarded. 

Purvis  appealed  to  this  Court,  and  gave 
bond  and  security  to  Hill  (the  man  stated  by 
him  to  have  been  dead)  for  prosecuting  the 
appeal. 

The  Attorney -General,  for  the  appellant. 

Botts,  for  the  appellee. 

The  cause  was  submitted  without  argu- 
ment, the  Attorney-General,  for  the  ap- 
pellant, admitting  that  the  case 
615  *of  Kinney  v.  Beverley  (a)  had  solemnly 
settled  the  point,  that  an  ejectment  did 
not  abate  by  the  death  of  the  lessor  of  the 
plaintiff  ;  but,  it  having  been  decided  in  the 
case  of  Carter  v.  Washington, (b)  that 
security  for  the  costs  ought  to  be  given,  it 
might  be  a  question  for  the  consideration  of 
the  Court,  whether  it  would  not  be  error  to 
proceed  in  the  ejectment  without  giving  such 
security. 

Tuesday,  October  11.  By  the  whole  Court, 
(absent  JUDGE  LYONS,)  the  judgment  of 
the  District  Court  was  affirmed. 


Price  V.  Strange. 

Monday,  October  10. 1808. 

Interlocutory  Decree*— Cue  at  Bar.— An  order  of  the 
Superior  Court  of  Chancery  reinstating*  an  in- 
junction, and  directinsr  a  new  trial,  of  an  issue  at 
law,  is  not  an  interlocutory  decree  from  which  an 
appeal  can  be  allowed. 

The  Attorney-General,  as  a  preliminary 
point,  moved  to  dismiss  the  appeal,  which  he 
contended,  had  been  improperly  allowed,  in 
this  case,  by  the  late  Chancellor. 

The  facts  were  these  :  Strange  filed  a  bill  in 
the  Superior  Court  of  Chancery  for  the  Rich- 
mond District,  praying  for  an  injunction  to 
a  judgment  of  the  County  Court  of  Fluvanna, 
on  the  ground  that  the  cause  had  been  tried 
in  his  absence,at  a  time  when  he  was  disabled 
from  attending  Court  by  severe  indisposi- 
tion, and  also  that  his  attorney  had  neglected 
to  attend  to  his  business  ;  that  the  suit  hav- 
ing been  tried  on  the  last  day  of  the  term,  he 
was  deprived  of  an  opportunity  of  moving  for 
a  new  trial  till  the  next  Court,  when,  befpre 
a  different  set  of  magistrates,  he  made  the 
attempt,  but  it  proved  unsuccessful.  He 
stated  a  variety  of  matter  for  the  interposi- 
tion of  a  Court  of  £)quity. 

The  Chancellor  granted  the  injunction  ; 
but,  upon  the  coming  in  of  the  answer,  dis- 
solved it.  At  a  subsequent  day,  he  reinstated 
the  injunction,  and  directed  a  new  trial  of  the 
issue  at  law.     From  this  order.  Price  took  an 

appeal. 
616  *The  Attorney-General,  for  the  ap- 

pellee, insisted  that  the  order  of  the 
Chancellor  was  a  mere  interlocutory  proceed- 
ing in  the  cause,  instituted  for  the  purpose  of 
informing  his  conscience  as  to  the  merits  of 
the  question,  before  he  could  be  prepared  to 
render  a  final  decree.     Although  an  appeal 


(a)  1  Hen.  &  Manf.  531. 

(b)  Ante,  p.  346. 

♦See  monosrraphic  note  on  "Decrees"  appended  to 
Evans  v.  Spursrin,  U  GratL  015. 


might  be  allowed,  by  the  Chancellor,  from  an 
interlocutory  decree,  yet  it  must  be  such  a 
decree  as  affirmed  or  disaffirmed  some  right  of 
either  party.  (1) 

Randolph,  for  the  appellant,  contended, 
that  this  was  not  the  ordinary  case  of  an  in- 
terlocutory order.  Price  had  obtained  a 
judgment  at  law  ;  and  thje  object  of  Strange's 
bill  was  to  have  a  new  trial.  By  granting  a 
new  trial  of  the  issue  at  law,  the  right  of 
Strange  had  been  affirmed,  and  that  of  Price 
disaffirmed.  As  long  as  the  order  for  a  neir 
trial  remained  unexecuted,  the  judgment  of 
Price  would  be  suspended  by  the  injunction. 

Thursday,  October  13.  The  Judges  deliv- 
ered their  opinions. 

JUDGE  TUCKER.  This  was  an  injanc- 
tion  to  a  judgment  at  law.  The  Chancellor, 
on  a  motion  for  that  purpose, 
617  ^dissolved  the  injunction ;  but  at 
another  day  reinstated  it,  and  directed 
a  new  trial,  and  that  the  verdict  should  be 
certified  to  the  Court  of  Chancery.  From 
this  order  an  appeal  was  taken. 

The  verdict  not  having  been  set  aside  alto- 
gether, but  only  a  new  trial  directed,  in  order 
to  inform  the  conscience  of  the  Chancellor, 
I  am  of  opinion  that  the  right  was  not  so  far 
determined  as  to  authorise  an  appeal  ;  and 
that  this  appeal  should  now  be  dismissed  as 
having  been  prematurely  allowed. 

JUDGE  ROANE.  This  is  an  appeal  from 
an  order  of  the  Court  of  Chancery,  reinstating 
an  injunction,  which  had  been  dissolved,  and 
directing  another  trial  of  the  issue,  in  the  ac- 
tion at  law,  in  which  the  judgment  enjoined 
was  rendered. 

I  presume  that  so  much  of  this  order  as 
reinstates  the  injunction,  is  as  little  the  sub* 
ject  of  an-  appeal,  as  an  order  granting  an 
injunction  ;  and  in  that  case,  the  allowance 
of  the  injunction  by  the  Judge  neither  affirms 
nor  disaffirms  the  right  of  the  defendant  to 
avail  himself  of  his  judgment  at  law,  but 
merely  suspends  the  effect  of  such  judgment, 
until  the  further  order  of  the  Court*  or  until 
the  matter  can  be  heard  in  equity.  That 
case,  therefore,  does  not  come  within  the 
act  of  l798,(c)  which  extends  only  to  cases, 
where  a  decision  upon  "the  right  claimed," 
shall  have  been  given,  although  a  final  decree 
has  not  been  rendered  in  the  cause.  It  is  a 
solecism  to  say,  that  an  appeal  lies  for  the 
purpose  of  correcting  an  erroneous  opinion  of 
an  inferior  Court,  in  a  case,  in  which,  in  fact, 
no  decision  has  been  given.  Neither  is  the 
case  otherwise,  in  relation  to  that  part  of  the 


(1)  The  law,  by  which  the  Court  of  Chancery  is 
authorised  to  srrant  appeals  from  interlocntory 
decrees,  is  in  these  words:  "It  shall  be  lawful  for 
the  Hifirh  Court  of  Chancery,  upon  any  interlocu- 
tory decree,  where  the  rlgrht  claimed  shall  hare 
been  affirmed  or  disaffirmed,  to  ffrant,  in  its  discre- 
tion, an  appeal  to  the  Court  of  Appeals,  if  the  High 
Court  of  Cbancery  shall  be  of  opinion,  that  the 
crrantinfiT  of  such  appeal  will  contribute  to  expedi- 
tion, the  savinar  of  expense,  the  furtherance  of 
justice,  or  the  convenience  of  parties."  See  Rev. 
Code,  vol.  I,  p.  376. 

Under  this  act.  it  bas  been  held,  that  althouffh  the 
Hifirh  Court  of  Chancery  mlsrht  allow  an  appeal 
from  an  interlocutory  decree,  yet  that  the  Court  of 
Appeals  could  not  do  it  1  Hen.  &  Munf.  553,  Bowjer 
V.  Lewis.  2.  That  appeals  from  interlocutory 
decrees  must  be  allowed,  if  at  all,  by  the  Chancel- 
lor in  Court,  and  not  by  the  Judsre  in  vacation. 
Ante.  p.  12,  Dawney  v.  Wriffht,  The  President.  &c. 
of  William  and  Mary  College  v.  Lee^s  Execntors, 
and  Fairfax  v.  Muse*s  Executors.— Note  in  Orifirinal 
Edition. 

(c)  Rev.  Code,  vol.  1,  c.  228,  p.  876. 
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order,  which  directs  another  trial  of  the  issue. 
This  award  of  a  new  trial  has  no  manner 
of  effect  upon  the  rights  of  cither  party  ;  but 
is  only  preparatory  to  a  decision  thereupon, 
to  be  afterwards  rendered.  It  is  not  by  virtue 
of  the  award  of  the  new  trial,  but  in  conse- 
<iuence  of  the  granting  or  reinstating 
the      injunction,       that      the      right 

618  *of    the     defendant  is    affected:    but 
that    right   is   affected    (as    is   before 

said)  by  no  decree,  affirming  or  disaffirming 
the  same,  but  only  by  an  order  enjoining 
or  suspending  it. 

I  am  therefore  of  opinion,  thai  the  Court  of 
Chancery  had  no  right  to  grant,  nor  this 
Court  to  entertain,  this  appeal,  but  that  it 
ought  to  be  dismissed,  and  the  cause  sent 
back  to  be  proceeded  in. 

JUDGE  FLEMING  said,  it  was  the  unani- 
mous opinion  of  the  Court,  that  the  appeal  had 
been  prematurely  allowed,  and  ought  to  be 
•dismissed.  

Coutts's  Trustees  and  Executor  v.   Craig. 

Wednesday.  October  12, 1806. 

Specific  Performaoce— AdmUslblllty  of  Parol  Evi- 
dence.*—On  a  bill  to  compel  the  specific  execution 
of  a  written  afirreement.  if  the  defendant,  in  his 
answer,  denies  that  interpretation  thereof  which 
appears  obvious  accordinsr  to  its  words,  parol 
evidence  on  the  part  of  the  complainant,  is  ad- 
missible to  explain  it 

Craig  instituted  a  suit  in  the  late  High 
Court  of  Chancery  against  Coutts,  to  compel 
the  specific  execution  of  a  contract  whereby 
Coutts  acrreed  to  convey  to  Craig  the  tene- 
ment, in  the  city  of  Richmond,  then  in  the 
occupation  of  Hicks  and  Campbell,  thus  de- 
scribed in  the  article  of  agreement :  '* which 
tenement  contains  two  stores, the  small  brick 
house  which  Dr.  Cringan  has  his  shop  in, 
and  a  large  lumber-house,  and  the  lot  of 
g-round  extending  to  Crouch's  line." 

For  the  above  property,  Craig  was  to  pay 
1,8001.  viz.  the  houses  and  lot  in  Manchester, 
called  "Goode's  tenement,"  at  the  price  of 
9001.  and  the  residue  in  bonds  to  t>e  assigned 
by  Craig  on  or  before  a  stipulated  period.  The 
bill  stated  the  purchase,  and  boundaries  of 
the  averment ;  that  Craig  had  always  been 
ready  .to  comply  with  the  contract  on  his 
part ;  had  actually  delivered  the  tenement  in 
Manchester,  and  assigned  bonds  to  Coutts,  to 
nearly  the  amount  of  the  purchase-money  ; 
but  that  Coutts,  under  various  frivolous  pre- 
texts, had  refused  to  convey  the  tenement  in 
Richmond,  positively  denying  that  the 

619  contract  ^embraced  as  much  ground  as 
was    contended    for    by    Craig.    The 

answer  of  Coutts  moreover  alleged,  that  it 
was  out  of  the  power  of  Craig  to  make  a  good 
title  to  Goode's  tenement,  in  consequence  of 
which,  and  of  the  delay  which  had  occurred, 
he  had  been  deprived  of  an  opportunity  of 
selling  it,  and  thereby  had  t)een  compelled  to 
submit  to  great  sacrifices  of  property  ;  that  he 
never  contemplated  a  sale  to  Craig  of  more 
ground  than  that  on  which  the  houses  were 
erected  ;  and  that  even  Craig  himself,  at  the 
time  of  the  contract,  did  not  expect  to  receive 
a    conveyance    for   the   vacant  ground,  for 


•See  monographic  note  on  "Specific  Performance" 
appended  to  Hanna  v.  Wilson.  8  Gratt  248.  and 
monographic  note  on  "Evidence"  appended  to  Lee 
V.  Tapscott,  2  Wash.  276. 

The  principal  case  is  cited  and  approved  in  Reno 
V.  Davis,  4  Hen.  &  M.  291 ;  Creiffh  v.  Bosrsrs,  19  W.  Va. 
250. 


which  he  now  contends.  Under  these  cir- 
cumstances, Coutts  relied  that  a  Court  of 
Equity  would  not  decree  him  to  convey  the 
teneoient  in  Richmond  to  Craig ;  but  ex- 
pressed a  willingness  to  refund  whatever  he 
had  received,  in  part  execution  of  the  con- 
tract. 

The  exhibits  filed  in  the  cause,  shewed 
a  small  balance,  due  in  bonds,  from  Craig  to 
Coutts  ;  but  it  also  appeared,  that  the  tene- 
ment in  Richmond,  had  previously  to  the  sale 
to  Craig,  been  incumbered  by  Coutts  with  a 
deed  uf  trust,  of  which  Craig  had  no  notice  at 
the  time  ;  the  amount  of  which,  added  to  the 
payments  already  made  by  Craig,  greatly  ex- 
ceeded the  original  purchase-money. 

A  great  number  of  depositions  were  taken 
on  both  sides.  On  the  part  of  Craig,  the  dep- 
osition of  the  person  who  drew  the  articles, 
together  with  several  others  who  were  pres- 
ent, or  had  previously  been  in  treaty  for  the 
same  property,  proved  the  boundaries  of  the 
tenement  to  be  as  contended  for  by  Craig  ; 
and  that  he  was  to  have  the  whole  lot  with- 
out any  reservation.  It  was  further  proved, 
that  Craig  was  able,  and  had  always  been 
willing,  to  comply  with  the  contract  on  his 
part.  On  the  other  side,  it  was  proved  that 
Coutts  had  made  great  sacrifices  to  raise 
money,  which  he  alleged  arose  from  his  not 
being  able  to  obtain  a  title  for  ''Goode's  tene- 
ment,*' from  Craig  ;  and,  moreover,  an  at- 
tempt was  made  to  shew,  that  the  tenement 
in  Richmond,  as  occupied  by  Hicks  and 
Campbell,  did  not  comprehend  the 
620      ground  in  dispute. 


The  annexed  figure,  as  drawn  from  the 
testimony  in  the  cause,  represents  the  posi- 
tion of  the  houses,  and  the  ground  in  dispute. 
The  exterior  of  the  figure  shews  the  bound- 
aries of  the  lot,  according  to  the  interpreta- 
tion of  the  agreement  given  by  Craig. 

An  account  taken  by  direction  of  the  Court 
of  Chancery  shewed,  that  after  charging 
Coutts  with  the  money  paid  by  Craig,  in 
relieving  the  lot  from  the  incumbrance  of  the 
deed  of  trust,  Coutts  had  been  overpaid.  To 
this  report  Coutts  filed  exceptions.  The 
Chancellor,  (the  late  Mr.  Wythe,)  recommit- 
ting the  report,  as  to  some  of  the  items 
excepted  to  ;  and,  being  of  opinion  that  the 
land  in  controversy  was  included  in  the 
agreement  between  Craig  and  Coutts,  and 
moreover  that  Craig  had  paid,  **with  what  the 
exoneration  from  a  latent  incumbrance  cost, 
more  than  the  consideration  agreed  to  be 
given  for  the  land  sold,"  decreed  a  convey- 
ance for  the  lot,  as  described  in  the  exterior 
of  the  foregoing  figure. 

From  this  decree  Coutts  appealed  ;  and  the 
appeal  having  abated  by  his  death,  was  re- 
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vived,  by  consent,  in  the  names  of  his  trus- 
tees and  executor. 

The  Attorney-General,  for  the  appellant, 
contended,  1st.  That  parol  evidence  was 
inadmissible  in  this  case,  inasmuch  as  it 
would  go  to  contradict  the  written  agree- 
ment, and  shew  that  more  ground  was  in- 
tended to  be  conveyed,  than  appeared  from 
the    terms    of    the   agreement    itself. 

621  *2d.  That  Craig   not  having  complied 
strictly  with  the  contract  on  his  part, 

a  Court  of  Equity  ought  not  to  have  decreed 
a  specific  execution  against  Coutts. 

Warden,  Call,  and  Randolph,  for  the  ap- 
pellee, insisted  that  by  the  terms  of  the 
agreement,  Craig  was  entitled  to  a  convey- 
ance, according  to  the  boundaries  contended 
for  by  him.  The  articles  embraced  a  **ten- 
ement,"  and  **lot  of  ground  extending  to 
Crouch's  line."  The  word  tenement  was 
one  of  the  largest  signiilcation ;  and  noth- 
ing would  satisfy  the  term,  lot  of  ground, 
but  a  certain  quantity  forming  a  parallel- 
ogram. It  would  be  monstrous  to  say  that 
because  property  on  a  street  was  sold  nom- 
inatim,  it  should  not  extend  back,  to  include 
the  whole  lot. 

The  defendant  having  in  his  answer,  at- 
tempted to  raise  an  ambiguity,  in  the 
agreement,  it  was  proper,  according  to  a 
well  known  rule  of  law,  to  introduce  parol 
evidence  to  explain  it.  (a) 

That  Craig  had  more  than  complied  with 
his  contract  was  obvious  from  the  report  of 
the  commissioner;  and  the  only  question 
was,  how  much  Coutts  would  have  to  re- 
fund. 

Friday,  October  14.  The  Judges  deliv- 
ered their  opinions. 

JUDGE  TUCKER.  In  this  case,  I  ap- 
prove entirely  of  the  Chancellor's  decree. 
The  defendant  in  his  answer  having  posi- 
tively denied  that  interpretation  of  the 
written  agreement,  between  the  plaintiff 
and  himself,  which  appears  obvious  upon 
the  face  of  it,  I  think  the  plaintiff  was  en- 
titled to  resort  to  parol  testimony  to  explain 
it,  according  to  the  intention  of  the  parties, 
as  declared  and  jinderstood  between  them, 
and  by  the  witnesses  themselves  at  the  time. 
That  explanation  barely  confirms  the  obvi- 
ous interpretation,  and  perfectly  invali- 
dates the  answer,  which  alone  could  create 
a  doubt  as  to  the  true  meaning  of  the 
agreement.  I  am,  therefore,  of  opinion, 
that  the  decree  be  affirmed. 

622  ♦JUDGE  ROANE.  There  are  only 
two  grounds  upon  which  the  appel- 
lants' construction  of  the  agreement  can  be 
maintained  :  1st.  That,  in  point  of  fact, 
there  is  vacant  land  lying  between  the  lum- 
ber-house and  Crouch's  line,  which  may  sat- 
isfy this  expression  in  the  agreement,  **a 
large  lumber-house  and  the  lot  of  ground  ex- 
tending to  Crouch's  line  :"  or,  2dly.  That,  if 
that  expression  cannot  thus  be  satisfied,  the 
grant  of  the  land  in  question,  is  nevertheless 
restrained,  by  the  stipulation  on  the  part  of 
Coutts,  therein  contained,  to  make  a  deed 
*'for  the  lot  and  houses  before  mentioned 
and  now  in  the  possession  of  Hicks  and 
Campbell."  In  the  first  view,  testimony 
must  be  resorted  to,  on  the  part  of  the  appel- 


(a)  Roberts  on  Stat  of  Frauds,  11. 


lants,  if  they  would  vary  the  (otherwise)  clear 
construction  of  the  agreement,  carrying  the 
land  in  controversy  to  the  appellee.  And, 
in  the  second  view,  the  restriction  contended 
for,  on  the  part  of  the  appellant,  will  be 
obviated  by  testimony  shewing  that,  in  truth, 
the  land  in  controversy  was  at  the  time  in 
possession  of  Hicks  and  Campbell.  I  am  in- 
clined to  think  that,  in  both  cases,  such  testi- 
mony is  proper ;  not  as  varying  the 
agreement,  as  upon  its  own  face,  but  supply- 
ing facts  necessary  for  the  understandings 
of  it. 

As  to  the  first  view  ;  it  is  clear,  that  no  land 
is  vacant  between  the  lumber-house  and 
Crouch's  line  ;  or  at  least,  if  any,  it  is  so 
extremely  minute  a  slip,  as  not  to  satisfy  the 
expression  "lot."  I  infer,  that  there  is  none ; 
because  by  the  deed  of  February,  1793. 
among  the  exhibits,  Coutts  leases  to  Hicks  a 
piece  or  parcel  of  land  * 'adjoining  the  land  of 
Richard  Crouch,  containing  in  front"  (on  the 
street  leading  to  the  governor 's  house)  *'forty 
feet,  and  running  back  thirty- two  feet,  "and 
on  which  Hicks  covenants  to  build  a  lumber- 
house  of  "forty  by  thirty  feet"  dimensions. 
If,  therefore,  the  house  was  built  according  to 
the  terms  of  the  lease,  i.  e.  forty  feet  long,  not 
an  inch  of  vacant  ground  could  be  left :  but 
this  is  not  all.  John  Hicks  tells  us,  in  his  dep- 
osition, (referring  to  this  lease,)  that  he  un- 
dertook .to  build  a  lumber-house  of  certain 
dimensions,  "which  was  erected."  I 
623  take  it,  therefore,  to  be  *clearly  estab- 
lished that  no  vacant  land  does  exist 
in  that  quarter,  or  at  least,  no  piece  large 
enough  to  be  denominated  a  "lot  of  ground," 
and  t'nus  falsify  the  terms  of  the  agreement. 
The  general  expression  in  the  agreement 
must,  therefore,  operate  in  favour  of  the 
appellees,  unless  (in  the  second  view  of  the 
case)  it  be  shewn  that  the  land  in  question, 
was  not  in  possession  of  Hicks  and  Campbell ; 
thus  restraining,  by  proof,  the  latitude  of 
the  expressions  in  the  agreement :  but,  on  the 
contrary,  we  are  told  by  Hicks,  that  although 
he  did  not  claim  the  land  in  question,  by  vir- 
tue of  his  lease,  yet  that  he  paid  a  "yearly 
rent  for  the  back  ground  and  houses  he  made 
use  of  ;"  which  account  is  also  corroborated 
by  the  testimony  of  Campbell :  they,  there- 
fore, were  in  possession  of  the  land  in 
controversy.  Both  grounds  of  restriction, 
therefore,  fail  the  appellants,  and  the  Chan- 
cellor's construction  of  the  agreement  is 
undoubtedly  correct. 

I  am  of  opinion  that  the  decree  of  the  Supe- 
rior Court  of  Chancery  be  affirmed. 

JUDGE  FLEMING.  The  principal  point 
in  controversy  is  whether  the  whole  lot  of 
forty- two  feet  on  the  main  street,  and 
extending  the  same  breadth  up  to  Crouch's 
line,  was  contracted  for  ?  and  it  seems 
clearly  to  me  that  it  was  so,  by  the  written 
contract  itself :  but  had  there  been  a  doubt 
on  the  subject,  I  am  of  opinion,  that,  from 
precedents  in  this  Court,  particularly  in  the 
case  of  Flemings  v.  Willis,  parol  evidence 
was  admissible  to  explain  the  intention  of 
the  parties.  It  is  a  very  plain  case;  and  I 
concur  in  opinion  that  the  decree  of  the 
Chancellor  be  affirmed. 

By  the  whole  Court,  (absent  JUDGE 
LYONS,)  the  decree  of  the  Superior  Court 
of  Chancery  affirmed. 


544 


INDEX. 


ABATEMENT. 

1.  How  a  plea  in  abatement  to  an  attachment 
ouirht  to  conclude.    See  Attachment,  No.  4. 

2.  The  plea  that  the  defendant  never  absconded  is 
a  plea  in  abatement. 

Mantz  V.  Hendley,  808 

•  3.  A  creneral  demurrer  to  a  plea  In  abatement 
ouffht  to  be  sustained,  if  the  plea  be  defective  in 
point  of  form  only.  Ibid. 

4.  Where  a  suit  has  abated  by  the  death  of  a  party, 
it  seems  that  It  ouffht  to  be  revived  for  or  ag-ainst 
the  representatives  by  name,  and  not  in  the  general 
character  of  representatives. 

Turpin,  Adm'r  of  James,  v.  Thomas's  Repre- 
sentatives—Note (1),  189 

5.  See  Bond.  No.  14. 

0.  How  an  appeal  abated  at  one  term  by  the  death 
of  the  appellant,  may  be  revived  at  another,  on  the 
motion  of  his  representatives.    See  Appeal,  No.  7. 

7.  See  Error  CJoram  Nobis. 

ACCORD  AND  SATISFACTION. 

1.  An  accord  with,  and  satisfaction  received  from, 
one  of  several  persons  aruilty  of  a  joint  assault  and 
battery,  is  a  bar  to  the  action  as  to  them  all.  See 
Assault  and  Battery.  No.  1. 

Ruble  V.  Turner  and  others.  88 

ACCOUNT. 

1.  A  settlement  (by  commissioners  appointed  by 
the  Court  of  Chancery)  of  an  administr9,tlon  ac- 
count, without  notice  to  the  legatees  or  distributees, 
is  agralnst  the  constant  course  of  the  Court 

Campbell  and  Wife  v.  Winston  and  others,        10 

2.  An  order  of  the  Court  of  Chancery  to  make  up 
an  account,  without  saying*  before  whom  It  is  to  be 
done,  must  be  executed  before  one  of  the  master 
commissioners  of  the  CourL 

Anderson  v.  Oest,  20 

3.  The  Court  cannot  appoint  commissioners  to 
make  up  an  account  out  of  the  State,  except  by  con- 
sent of  parties.  Ibid. 

4.  Quere.  How  far  an  ex  parte  settlement  of  his 
administration  account  by  an  executor,  with  com- 
missioners appointed,  on  his  own  motion,  by  the 
Court  in  which  the  will  is  proved,  is  valid? 

Anderson  and  Starke  v.  Fox,  &c..  246 

5.  See  Executors  and  Administrators,  No.  11. 

0.  The  Court  of  Appeals  will  not  enter  into  an  in- 
vestis^ation  of  an  account  taken  by  direction  of  a 
Court  of  Chancery,  when  either  no  exception  to  the 
commissioner's  report  was  taken  in  the  Court  below, 
or  not  taken  in  such  form  as  to  enable  the  Court  to 
decide  on  the  principle  of  law  or  equity  on  which 
the  item  excepted  to  was  admitted  or  rejected. 

Perkins  v.  Saunders.  Ac.  Ex'rs  of  Power,      420 
020        n.  See  Award.  No.  2. 
8.  See  Partners,  No.  2. 

ACCOUNT.  BOOKS  OF. 

1.  The  bdoks  of  account  of  a  party  ought  to  be 
taken  all  together;  therefore  credits  ought  not  to 
be  collected  from  them,  to  charge  such  party,  with- 
out admitting  the  debits  charged  therein. 

Waggoner  V.  Gray's  Adm'r,  003 

ACTION. 

1.  See  Demand,  No.  1. 

2.  As  to  action  surviving  on  a  Joint  note.  See 
Joint ObUgation.  No.  1. 

8.  What  kind  of  deed  considered  insufficient  to  en- 
able the  persons  named  as  trustees  to  maintain  an 
action  of  trespass.    See  Deeds.  No.  5. 

4.  When,  in  an  action  against  part  of  the  obligors 
in  a  bond,  the  declaration  not  alleging  that  the 
obligor  whose  name  is  omitted  sealed  It.  and  there 
being  no  plea  in  abatement,  such  obligor  will  be 
presumed  to  be  dead,  though  It  appear  from  the 
declaration  that  the  obligors  against  whom  suit  was 
brought  were  his  securities.    See  Bond,  No.  14. 

6.  The  distinction  between  trespass  vi  et  armjs, 
and  trespass  on  the  case :  when  one  is  the  proper 
action,  and  when  the  other.  See  Trespass  vi  et 
arm  is,  Nos.  2,  8. 

0.  The  species  of  action  will  be  designated  by  the 
Court  according  to  the  general  form  and  structure 
of  the  declaration. 

Taylor  v.  Rainbow.  428 

7.  See  Bond.  No.  10. 17. 

8.  An  action  may  be  maintained  on  an  Inspect- 


or's bond,  In  the  name  of  the  Governor,  for  the 
benefit  of  a  person  injured  by  the  non-delivery  of 
tobacco,  although  the  law  directs  the  original  bond 
to  be  transmitted  to  the  treasurer,  and  Is  silent  as 
to  the  prosecuting  of  suits  thereon;  the  person  In- 
jured in  such  case  having  his  option  either  to  bring 
such  suit,  or  an  action  In  his  own  name  against  the 
inspectors  for  the  penalty,  imposed  by  law,  of  double 
the  value  of  the  tobacco. 

Page,  Governor,  &c.  v.  Peyton  and  others,       500 

ACTS  OF  ASSEMBLY. 

1.  The  manuscript  act  of  1001,  and  not  the  printed 
revisal  of  1705,  fixes  the  period  at  which  the  right 
of  making  slaves  of  Indians  was  restricted. 

Pallas  and  others  v.  Hill  and  others,  149 

2.  The  act  of  the  10th  of  January.  1802,  (Rev.  Ck)de, 
vol.  1,  c.  206,  p.  426,)  which  authorises  Clerks  of  Courts 
to  Issue  writs  of  venditioni  exponas  in  certain  cases, 
is  prospective  only  In  Its  operation,  and  conse- 
quently does  not  extend  to  cases  existing  before  it 
was  passed. 

The  Commonwealth  v.  Hewitt,  ]8l 

8.  How  a  remedial  act  of  Assembly  may  operate 

retrospectively.  ibid. 

4.  The  act  of  the  20th  of  January,  1804,  which  gives 
damages  and  interest  on  the  affirmance  of  appeals 
from  decrees  in  Chancery,  does  not  apply  to  appeals 
depending  at  the  commencement  of  the  act,  viz.  the 
istof  May,  1804;  and  the  same  principle  applies  to 
injunctions. 

Beatty  v.  Smith  &  Thompson,  896 

AGREEMENT. 

1.  See  Assignment,  No.  4. 

2.  See  Nudum  Pactum,  Nos.  1,  2. 

8.  A  verbal  agreement  may  be  made,  that  the  as- 
signor of  a  bond  shall  not  be  liable;  and  thereupon 
he  will  not  be  responsible  to  a  subsequent  assignee, 
even  though  he  had  no  notice  of  such  agreement, 
and  though  the  bond  was  assigned  in  general  terms. 
Stubbs  V.  Burwell,  580 

AMENDMENT. 
J.  If  an  entry  be  made  in  the  minute-book  of  the 
Clerk  of  a  District  Court,  and  part  of  it  be  omitted 
in  the  order-book  signed  by  the  Judge,  the  order- 
book  cannot  be  amended  from  the  minutes  after  the 
term  at  which  the  proceedings  were  had. 

Cogblll  V.  Cogbill  and  others,  407 

ANSWER  IN  CHANCERY. 

1.  Where  the  answer  Is  silent  as  to  a  material  alle- 
gation of  the  bill,  the  plaintiff  may  except  to  It  as 
insufficient,  or  may  move  to  have  that  part  of  the 
bill  taken  for  confessed;  if  the  plaintiff.  Instead  of 
pursuing  this  course,  reply  to  the  answer,  and  set 
the  cause  for  hearing,  he  is  not  to  avail  himself  of 
the  silence  of  the  defendant  on  any  material  allega- 
tion, as  an  implied  admission  of  its  truth. 

Dangerfield,  Ac.  v.  Claiborne,  &c.,  17 

2.  The  bill  having  been  taken  as  confessed,  and  a 
decree  nisi  returned  served,  an  answer,  contro- 
verting a  part  of  the  plaintiff's  claim,  and  not  deny- 
ing the  residue,  was  received  as  an  answer  to  part 
only,  and  a  decree  absolute  was  entered  for  the 
residue. 

Thompson  &  Veltch  v.  Strode,  19 

5.  Where  the  answer  of  the  defendant  in  (Chan- 
cery contains  a  direct  and  positive  denial  of  the 
allegations  in  the  complainant's  bill,  it  cannot  be 
outweighed  by  the  deposition  of  one  witness,  un- 
supported by  corroborating  circumstances. 

Beatty  v.  Smith  &  Thompson,  896 

4.  The  answer  of  one  joint  partner,  In  the  name  of 

both,  deemed  sufficient,   the  complainant  having 

filed  a  general  replication,  and  taken  no  steps 

027     to  compel  an  *answer  from  the  other  partner. 

Freelands  v.  Royall,  &c.,  676 

APPEAL. 

1.  The  Judges  of  the  Superior  Ck>urts  of  Chancery 
cannot  grant  appeals  from  interlocutory  decrees 
in  vacation,  but  in  Court  only. 

Dawneyv.  Wright  and  others,  12 

The  President,  &c.    of  William  and    Mary 
College  V.  Hodgson  et  al.  Ex'rs  of  Lee,  567 

2.  See  Judgment,  No.  1,    Error,  No.  1. 
&  See  Injunction,  No.  l. 

4.  An   appeal  ought  not  to  be  allowed   from  a 
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dismission  of  a  bill  of  Injunction  under  tbe  act 
of  Assembly,  the  Injunction  havincrbeen  dlssolyed. 
and  no  cause  shewn  ag'ainst  such  dismission  at 
the  next  term. 

Anderson    ft   Thurmond    t.    Ellington   and 
others,  16 

^.  In  such  case,  if  the  complainant  wish  to  appeal, 
he  should  carry  on  his  suit,  in  the  usual  course 
of  the  Court,  to  a  final  hearinsr:  and  it  seems  that 
his  intention  to  appeal,  declared,  by  his  counsel, 
would  be  sufficient  to  prevent  the  dismission,  and 
authorise  his  carrying  on  the  suit.  If  he  fail  to 
do  this  at  the  time  of  the  dismission,  he  may  move, 
at  the  next  term,  upon  notice  to  the  adverse  party, 
to  set  it  aside,  when  it  may  be  done,  if  it  appear 
reasonable.  Ibid. 

6.  A  party  may  appeal  from  an  order  of  Ctourt 
directing  an  execution  to  be  issued,  or  one  to  be 
quashed.    See  Execution,  No.  6. 

7.  An  appeal  having  abated  at  one  term  by  the 
death  of  the  appellant:  at  the  next  term  a  scire 
facias  was  awarded  on  the  motion  of  his  admin- 
istrator, who  had  qualified  since  the  abatement, 
for  the  appellee  to  shew  cause  why  the  appeal 
should  not  be  revived. 

Gibbs  V.  Perkinson.  Sll 

8.  Damages  and  interest  not  lo  be  allowed  on 
affirmance  of  appeals  from  decrees  in  Chancery, 
which  were  depending  at  the  commencement  of 
the  act  of  the  20th  of  January,  1804,  viz.  on  the  1st 
of  May.  1804. 

Beatty  v.  Smith  ft  Thompson,  895 

9.  An  appeal  taken  from  a  verdict  before  any 
judgment  entered  thereon,  ouffht  to  be  dismissed. 

Tatum  and  Wife  v.  Snidow,  548 

10.  Cannot  be  allowed  by  a  County  Court,  from 
an  interlocutory  decree,  even  in  term  time. 

Allen  V.  Belches  and  others.  606 

11.  An  order  of  the  Superior  Court  of  Chancery 
reinstatiuff  an  injunction,  and  directing  a  new 
trial  of  an  issue,  is  not  an  interlocutory  decree, 
from  which  an  appeal  can  be  allowed. 

Price  V.  Stransre,  616 

APPEALS.  COURT  OP. 

1.  When  the  Court  of  Appeals  will  not  enter 
into  an  investigation  of  an  account  taken  by 
direction  of  the  Court  of  Chancery,  unless  excep- 
tions to  the  commissioner's  report  be  there  taken 
in  a  particular  manner.    See  Account  No.  6. 

APPRAISEMENT. 

1.  An  appraisement  of  the  estate  of  a  deceased 
person,  not  signed  by  the  executor  or  adminis- 
trator, but  by  the  appraisers  only,  is  no  Inventory 
of  the  estate,  and  cannot  be  given  in  evidence,  as 
such,  in  any  suit  by  or  ag'ainst  such  executor  or 
administrator. 

Carr'sEx'rv.  Anderson.  861 

2.  See  Inventory.  No.  2. 
8.  See  Inventory,  No.  8. 

ARBITRATORS. 
1.  See  Award,  No.  1. 

ASSAULT  AND  BATTERY. 

1,  A  release  to  one  of  several  persons  g-ullty  of 
a  joint  assault  and  battery,  or  an  accord  with, 
and  satisfaction  received  from  one  of  them,  is  a 
bar  to  the  action  as  to  them  all;  notwithstanding- 
such  release  or  acknowledgement  of  satisfaction 
be  expressed  as  applyinff  only  to  the  part  which 
that  one  took  in  the  trespass:  and  notwithstand- 
ing a  proviso  that  it  shall  not  operate  in  favour  of 
the  other  trespassers. 

Ruble  V.  Turner  and  others,  88 

2.  A  judgment  for  damages,  in  a  separate  action 
airainat  one  of  several  persons  who  were  guilty  of 
a  joint  assault  and  battery,  is  a  bar  to  an  action 
against  the  rest. 

Wilkes  V.  Jackson.  865 

8.  A  finding  in  a  special  verdict  that  T.  and  B. 
were  concerned  in  the  same  affray  at  the  same 
time,  and  that  it  was  the  same  affray  for  which 
a  judg-mentwas  rendered  against  B.  is  a  sufficient 
finding  that  T.  and  B.  were  jointly  guilty  of  the 
same  assault  and  battery.  Ibid. 

ASSETS. 
1.  When  a   suit  in    equity  for  the  discovery  of 
assets  may  be  brought,  and  who  ought  to  be  made 
parties. 

Clarke  v.  Webb  and  others,  8 

ASSIGNEE. 

See  AssifirnmenL 
628  ♦ASSIGNMENT. 

1.  A  bond  may  be  sold  for  much  less  than 
its  nominal   amount,  and  the  assignor    made  re- 
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sponsible  for  the  whole,  both  in  law  and  eaufty.  If 
no  fraud  or  usury  appear  in  the  transaction. 

Kenner  v.  Hord,  u 

2.  The  assi^rnee  of  a  bond  for  money  won  at 
ffamiufiT  cannot  recover,  though  the  aasiirnment 
was  for  a  valuable  consideration,  and  thon^h  he 
had  no  notice  of  the  orij^in  of  the  bond;  unless  the 
obligor,  before  the  assignment,  induce  him  to 
take  the  bond  by  promising  to  pay  him  the  money. 
Woodson  ft  Royster  v.  Barrett  ft  Ca,  80 

8.  See  GaminfiT.  No.  8. 

4.  An  ag-reement  for  the  conveyance  of  certain 
lands  was  assigned  "without  recourse."  accom- 
panied by  a  delivery  of  a  paper  purporting  to  be 
a  g-rant.  together  with  certificates  as  to  the  quality 
andffoodness  of  the  title;  these  papers  proved  to 
be  forg-erles;  but  the  assiirnor  was  held  not  to  be 
liable,  there  beinff  no  proof  of  fraud,  or  of  knowl- 
edge of  fraud,  on  his  part 

Crawford  v.  M'Donald,  189 

6.  A  bond  was  assigned  in  these  words:— For 
value  received,  I  assign  the  within  bond  to  A.  S. 
and  make  myself  responsible  for  the  payment 
thereof,  should  B.  (the  oblig-or)  who  resides  in  G. 
prove  insolvent"  This  special  asslffument  does 
not  vary  the  nature  of  the  nndertakinff,  or  affect 
the  asslg^nor's  liability,  as,  without  an  express 
stipulation  to  the  contrary,  he  would  have  been 
so  liable  by  the  mere  operation  of  law. 

Goodallv.  Stuart  106 

6.  In  general,  the  return  of  the  sheriff  of  "no 
effects"  on  an  execution  in  favour  of  the  assimee 
of  a  bond  against  the  obligor,  is  sufficient  to  charge 
the  assiflmor;  so  that  in  an  action  against  him. 
no  proof  that  the  obliffor  was  not  insolvent  can 
be  admitted.  Ibid. 

7.  As  to  assigning*  breaches  in  declaring-  on  bonds 
with  collateral  conditions.    See  Breach.  Nos.  1.  2. 

8.  A  bond  may  be  assigned  in  sreneral  terms, 
with  a  verbal  agreement  that  the  assiffnor  shall 
not  be  responsible;  and  thereupon  he  will  not  be 
responsible,  even  to  a  subsequent  assignee  havlnir 
no  notice  of  such  agreement 

Stubbs  V.  Burwell,  5S6 

ASSIGNOR. 
See  Assignment 

ASSUMPSIT. 

1.  On  the  trial  of  an  issue  upon  the  assumpsit  of 
the  testator,  the  assumpsit  of  his  executor  cannot 
be  irlven  in  evidence  to  esubllsh  the  demand. 

Quarles's  Adm*x  v.  Littlepaire  ft  Co.,  401 

2.  The  mere  admission  of  a  debt  is  not  snfllclent 
to  charg-e  the  defendant  with  the  whole  of  the 
plaintiff's  demand:  he  must  nevertheless,  prove 
the  amount  Ibid. 

ATTACHMENT. 

1.  Ordinal,  prior  to  the  act  of  January  SSth,  1806. 
ouffht  not  to  have  been  g-ranted  to  a  creditor, 
whose  claim  exceeded  twenty  dollars,  or  one 
thousand  pounds  of  tobacco,  on  the  ground  that 
his  debtor  intended  to  remove  his  effects,  or  would 
elude  the  ordinary  lefiral  process:  but  only  on  the 
g-round  that  he  was  actually  removinsr  out  of  the 
county  or  corporation  privately,  or  absconded  or 
concealed  himself  so  that  the  ordinary  process 
of  law  could  not  be  served  upon  him. 

Mantz  V.  Hendley,  898 

8.  The  complaint  on  which  it  is  issued,  and  the 
bond  and  security  for  its  due  prosecution,  ou^ht 
to  be  made  and  fflven  by  the  creditor  himself,  and 
not  by  his  attorney  at  law.  Ibid. 

8.  Irregularly  issued,  oug-ht  to  be  quashed,  ex 
officio,  by  the  Court  to  which  it  is  returned:  though 
bail  be  not  given,  nor  any  plea  filed  by  the  defend- 
ant; and.  in  like  manner,  the  Court  oug-ht  toqnash 
it  on  errors  in  arrest  of  Judgment,  after  pleadings, 
and  a  verdict  for  the  plaintiff.  Ibid. 

4.  A  plea  in  abatement  to  an  attachment  ooffht 
not  to  conclude  with  prayinff  judg-ment  if  the 
plaintiff  ought  to  have  and  malnuin  his  attach- 
ment and  action,  but  only  that  the  attachment 
be  quashed.  Ibid. 

6.  The  plea  that  the  defendant  never  absconded 
is  a  plea  in  abatement  Ibid. 

ATTORNEY. 

1.  The  complaint  on  which  an  attachment  is  issued 
oug-ht  to  be  made,  and  the  bond  and  security  for 
its  due  prosecution  g-iven.  by  the  creditor  himself, 
and  not  by  his  attorney  at  law. 

Mantz  V.  Hendley.  908 

2.  Quere.  Whether  an  attorney,  in  obtaining 
an  injunction  for  his  client  can  execute,  on  his 
behalf,  a  sufficient  release  of  errors?  And,  if  he 
can.  whether  such  release  would  be  good,  though 
not  under  seal? 

Hlte's  Heirs  v.  Wilson  ft  Dunlap,  268 

AVERAGE. 
1.  When  the  average  value  of  the   whole  tract 
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of  land  shall  give  the  rule  of  compeasatlon: 
several  tracts  being  sold  as  adjoining  each  other. 
In  all  of  which  there  is  a  deficiency.    See  Purchaser, 

No.«. 
«a»  •AVERMENT. 

1.  What  averment  necessary  in  a  declara- 
tion in  an  action  on  a  bond  given  to  pay  a  speci- 
fied sum,  or  snch  further  sum  as  would  be  sufficient 
to  purchase  as  much  property  as  that  specified  sum 
would  have  purchased  at  a  period  antecedent  to  the 
•date  of  the  bond.    See  Bond,  Nos.  16,  17. 

2.  After  what  pleadings  a  judgment  will  be  re- 
versed for  want  of  a  sufficient  averment  In  the  dec- 
laration. 

Hord's  Ex*x  v.  Dishman,  666 

AWARD. 

1.  An  award  ought  not  to  be  set  aside  either  In  a 
Court  of  Law  or  Equity,  on  the  ground  of  a  mistake 
in  the  judarment  of  the  arbitrators,  unless  that  mis- 
take be  very  palpable:  a  mere  difference  of  opinion 
between  the  Court  and  the  arbitrators,  in  a  doubt- 
ful case,  not  being^  sufficient  to  authorise  such  inter- 
ference. 

Morris,  Overton  and  others  v.  Ross,  408 

2.  If,  pending*  a  suit  in  Chancery  brought  by  one 
of  three  partners  in  a  mercantile  concern  against 
the  other  two  for  a  settlement  of  the  accounts  of 
the  copartnery,  the  plaintiff  and  one  of  the  defend- 
ants airee  to  refer  all  matters  in  difference  be- 
tween them,  relative  to  the  subject  in  controversy, 
to  arbitrators,  whose  award  is  to  be  the  decree  of  the 
Court:  accordlnff  to  which  agreement  and  order  of 
reference  is  made;  and  the  arbitrators  make  a  re- 
port that  they  had  examined  and  stated  the  books 
of  the  copartnery,  and  award  the  payment  of  cer- 
tain sums  by  the  other  defendant  as  the  only  debtor 
to  the  plaintiff  and  to  the  defendant  who  affree  to 
the  reference;  and  state  that  the  payments  already 
made  by  that  defendant  discharg^e  him  from  any 
other  claim  of  the  plaintiff  on  account  of  the  co- 
partnery: such  report  ought  to  be  considered  as  an 
award,  and  sufficiently  final  and  srood  between  the 
parties  who  agreed  to  the  reference. 

Fletcher  v.  Pollard.  644 

BILL  IN  CHANCERY. 

1.  See  Answer  In  Chancery,  No.  1. 

2.  See  Answer  in  Chancery,  No.  2. 

BILL  FOR  DISCOVERY. 
1.  Of  Assets,  when  it  may  be  brousrht.  and  against 
whom. 

Clarke  v.  Webb  and  others,  8 

BILL  OP  EXCEPTIONS. 

1.  See  Bond,  No.  10. 

2.  See  Issues  Out  of  Chancery,  No.  2. 

BILL  OF  REVIEW. 

1.  Ought  not  to  be  granted  to  an  interlocutory  de- 
cree. 

Banks  v.  Anderson  and  others,  20 

2.  A  bill  of  review  cannot  be  brought  until  the  de- 
cree sought  to  be  reviewed  and  reversed  is  final, 
aud  the  parties  out  of  Court 

Ellzer  V.  Lane's  Ex*x,  589 

BLANKS. 
1.  A  forthcoming  bond  held  good,  and  sufficient  to 
•charge  the  surety,  though  a  total  blank  was  left  for 
bis  name,  and  the  name  of  the  High  Sheriff.  See 
Forthcoming  Bond,  Nos.  1,  2. 

BONDS. 
1.  A  bond  may  be  sold  for  much  less  than  its  nom- 
inal amount,  and  such  sale  will  be  enforced  in  a 
Court  of  Equity  as  well  as  in  a  Court  of  Law,  if  no 
fraud  or  usury  appear  in  .the  transaction. 

Kenner  v.  Hord,  14 

2l  An  Executor  is  not  entitled  to  commissions  for 
•delivering  bonds,  payable  to  his  testator,  to  the  leg- 
atees, nor  for  turning  such  bonds  into  mortgages, 
and  delivering  the  mortgages. 

Hipkins  V.  Bernard,  Ex'r  ofHipkins.  21 

8.  See  Gaming,  Nos.  1, 2.  3. 

4.  Bond  and  security  for  the  prosecution  of  an  at- 
tachment ought  to  be  given  by  the  creditor  himself, 
and  not  by  his  attorney  at  law. 

Mantz  V.  Hendley.  806 

&  See  Forthcoming  Bonds,  Nos.  1,  2,  8. 

8.  When  sufficient  to  charge  the  surety,  though  a 
total  blank  be  left  for  his  name  in  the  obligatory 
part  of  the  bond,  he  having  signed  and  sealed  it 

Hartley  &  Ferguson  v.  Yates,  888 

7.  See  Assignment 

8  As  to  the  action  surviving  on  a  joint  note.  See 
Joint  Obligation. 

9.  See  Breach,  Nos.  1,  2. 

la  Bond  with  collateral  condition  no  part  of  the 


record,  unless  spread  upon  it  by  oyer,  demurrer  to 
evidence,  bill  of  exceptions,  case  agreed,  or  special 
verdict.       * 

CraghiU  and  others,  and  Little's  Adm'rs  v. 
Page,  Governor,  &;c.,  446 

11.  When  no  advantage  can  be  taken  of  a  variance 
between  the  declaration  and  bond.  See  Variance. 
No.  I. 

12.  In  debt  on  bond  with  collateral  condition.  If  the 
breach  be  assigned  in  the  very  words  of  the  con- 
dition, it  is  sufficient 

CraghiU  and  others,  and  Little's  Adm'rs  v. 

Page,  Governor,  &c.,  446 

680        *18.  So.  if  it  be  assigned,  in  such  cases,  in  as 

general  terms  as  those  of  the  condition. 
Winslow  and  others  v.  The  Commonwealth,  450 
14  In  a  salt  on  a  bond  against  five  obligors,  a  sixth 
being  omitted,  it  appearing  from  the  declaration 
that  they  were  sureties  for  nlm,  but  it  not  being  al- 
leged that  he  had  sealed  the  bond,  and  no  plea  in 
abatement  having  been  filed,  the  Court,  after  ver- 
dict for  the  plaintiff,  will  presume  that  the  obligor 
not  named  was  dead,  (though  not  so  stated  in 
the  declaration,)   and  will  sustain  the  judgment 

Ibid. 
16.  In  the  obligatory  part  of  a  Sheriff's  bond, 
the  obligors  acknowledged  themselves  to  be  held 
and  firmly  bound  to  the  Commonwealth  of  Virginia, 
in  a  certain  sum,  for  the  payment  of  which  to  the 
Treasurer  of  the  said  Commonwealth,  they  bound 
themselves,  &c.^the  condition  was,  that,  if  the  said 
sheriff  should  well  and  truly  collect  and  account  for 
certain  taxes,  &c.  and  pay  the  same  to  the  Treasurer 
of  this  Commonwealth,  tor  the  use  of  the  said  Com- 
monwealth, then,  &c.— this  was  held  to  be  a  good 
bond,  and  a  judgment  In  an  action  of  debt  thereon 
was  sustained.  Ibid. 

16.  A  bond  was  given  in  1782,  in  the  penalty  of 
60,0001.  conditioned  for  the  payment  of  1.0001.  '*or 
such  further  sum  as  shall  be  equal  to  the  said  1,0001. 
in  1774.  that  is  to  say,  to  purchase  as  much  land  and 
as  many  negroes  as  it  might  have  done  at  that 
time;"  this  was  held  not  to  be  an  usurious  contract 

Faulcon,  Adm'r  of  Hamlin,  v.  Harriss,  660 

17.  But  if  an  action  be  brought  on  such  bond,  and 
there  be  no  averment  in  the  declaration  as  to  the 
amount  of  any  extra  sum  which  would  be  neces- 
sary to  purchase  as  much  land  or  as  many  negroes 
as  the  thousand  pounds  would  have  purchased  In 
1774:  no  evidence  ought  to  be  admitted  as  to  that 
fact,  nor  can  the  plaintiff  recover  more  than  the 
thousand  pounds  with  legal  interest  Ibid. 

18.'  What  action  may  be  maintained  on  a  bond 
given  by  an  inspector  of  tobacco.    See  Action,  No.  8. 

BOOKS. 

1.  The  books  of  a  copartnery  sufficient  evidence 

in  settling  an  account  between  the  partners  only. 

without  requiring  vouchers  for  each  specific  item. 

Fletcher  V.  Pollard,  644 

BREACH. 

1.  In  debt  on  bond  with  collateral  condition,  if  the 
breach  be  assigned  in  the  very  words  of  the  condi- 
tion it  is  sufficient. 

CraghiU  and  others,  and  Little's  Adm'rs  v. 
Page.  Governor.  &c..  446 

See  also.  Branch's  v.  Randolph,  Governor,  Ac.  p. 
458,  in  notes,  S.  P. 

2.  So  if  it  be  assigned.  In  such  case.  In  as  general 
terms  as  those  of  the  condition. 

Winslow  and  others  v.  The  Commonwealth,     450 

CASE,  ACTION  OF. 

1.  When  case  for  consequential  damages  will  not 
lie,  but  trespass  vl  et  armis  is  the  proper  action. 
See  Trespass  vi  et  armis.  No.  2. 

2.  The  distinction  between  trespass  vi  et  armis, 
and  trespass  on  the  case,  for  consequential  damages. 
See  Trespass  vl  et  armis.  No.  8. 

CASE  AGREED. 
See  Bond,  No.  la 

CAVEAT. 

1.  A  judgment  on  a  caveat,  that  no  grant  shall 
issue  to  the  caveatee  on  his  inclusive  survey, 
where  it  appears  tbat  he  has  any  other  claim  or  sur- 
vey, by  which  he  may  possibly  hold  a  part  of  the 
land,  ought  to  be  so  worded  as  not  to  affect  his 
right  under  such  claim  or  survey. 

Preston  v.  Harvey,  56 

2.  In  such  case,  the  judgment  ought  not  to  be 
"that  no  grant  issue  to  the  caveatee  for  the  land 
mentioned  and  described  in  his  inclusive  sur- 
vey caveated."  &c.  but  that  no  grant  issue  to 
him  in  pursuance  of  his  inclusive  survey  made  un- 
der the  order  of  Court  granting  him  leave  to 
comprehend  in  one  survey  his  several  adjoining 
claims."  Ibld- 

8.  In  what  case  an  adminlstratoz  with  the  will 
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annexed  may  maintain  a  caveat.    See  Patent  for 
Lands,  No.  8. 

CERTIORARI. 

1.  A  bill  of  injunction,  and  the  proceedlnars  there- 
upon, are  not  properly  part  of  the  record  of  the 
*  judgment  at  common  law,  and   ouffht  not  to  be 
broufirht  up  to  the  Superior  Ck)urt  by  a  certiorari, 
on  a  suffffestion  of  diminution  in  that  record. 

Hite's  Heirs  v.  Wilson  &  Danlap.  808 

CHANCERY. 
See  Equity.  ^       ^,     ^ 

1.  See  Account,  No.  1,  Practice,  No.  4. 

2.  The  Judgre  in  racation  cannot  rrant  appeals 
from  interlocutory  decrees. 

Dawney  v.  Wright,  Ac.,  12 

081        ♦S.  See  Superior  Court  of  Chancery,  No.  1. 
4.  Sec  Answer  in  Chancery.  No.  1. 
6.  See  Answer  in  Chancery.  No.  8. 

6.  A  Court  of  Chancery  will  not  interfere  with  a 
Judfirment  at  law,  however  erroneous,  unless  some 
special  grounds  of  equity  exist  Sec  Equity,  Nos. 
9,10. 

7.  See  Damaffcs,  No.  4.  ,        ^  ,         ^ 

8.  It  seems,  that  to  authorise  the  provingr  of  an 
exhibit  at  the  hearingr  by  viva  voce  testimony,  a 
previous  order  for  that  purpose  must  have  been 
obuined  from  the  Chancellor,  and  notice  ^Ivcn  to 
the  adverse  party  of  an  intention  to  introduce  such 
evidence. 

Chandler's  Ex'x  v.  Hill.  Ac.  Ex»rs  of  Neale,      184 

9.  See  Issues  out  of  Chancery,  No.  1. 

CODICIL. 
1.  A  paper  established  as  a  good  codicil  to  pass 
personal  estate,  which  was  wholly  wrltun  by  the 
testator,  although  his  name  appeared  in  no  part  of 
it    See  Wills,  No.  8. 

COLLATERAL  CONDITION. 
Sec  Condition. 

COMMISSIONERS  IN  CHANCERY. 

1.  Ouffht  not  to  bettlc  an  administration  account 
without  notice  to  the  legatees  or  distributees. 

Campbell  and  Wife  v.  Winston  and  others.       10 

2.  An  order  of  the  Court  of  Chancery  to  make  up 
an  account  without  saylngr  before  whom  it  is  to  be 
done,  must  be  executed  before  one  of  the  master 
commissioners  of  the  Court. 

Anderson  v.  Gest,  88 

8.  The  Court    cannot  appoint  commissioner^    to 

make  up  an  account  out  of  the  State,  except  by 

consent  of  parties.  Ibid. 

4.  See  Commissions,  No.  8. 

COMMISSIONS. 
1.  An  executor  Is  not  entitled  to  commissions  for 
delivering  bonds,  payable  to  his  testator,    to  the 
Icfiratces:  nor  for  turnlnsr  such    bonds  Into  mort* 
ffa^es.  and  delivering  the  mor  traces. 

Hlpklns  V.  Bernard,  Ex'r  of  Hlpklns.  81 

8.  In  this  case,  a  commission  of  five  per  cent  was 

allowed  to  commissioners  who  sold  lands  by  virtue 

of  a  decree  of  the  Court  „     ^      ^   *».         «. 

Lyons,  Adm'r  of  Robinson,  v.  Byrd  and  others.  22 

COMMONWEALTH. 
1.   A  judgment  on  a  Sheriff's    bond    sustained, 
though  It  was  given  to  the  Commonwealth  Instead 
of  the  Treasurer.    Sec  Bond,  No.  IB. 
COMPENSATION. 
1.  Sec  Purchaser,  Nos.  8,  4,  B,  8. 
CONDITION. 
I.  How  breaches  are  to  be  assigned.  In  declaring 
on  bonds  with  collateral  condition.    Sec  Breach, 
No.  1. 

CONFESSION  OF  JUDGMENT. 
1.  By  an  executor,  when  It  bars  his  relict  In  equity. 
Sec  Judgment  No.  10. 

CONSTRUCTION  OF  ACTS. 
See  Acts  of  Assembly. 

CONTEMPT. 
1.  It  Is  no  contempt  of  the  Court  of  Chancery  tor 
the  plaintiff  on  the  Sheriff  to  proceed  to  sell  under 
an  execution,  notwithstanding  the  Chancellor's 
order  directing  an  injunction  upon  the  usual  terms 
Is  shewn  them:  bonds  and  security  not  having 
been  given  by  the  complainant,  and  the  subpcsna  and 
injunction  not  being  shewn  In  pursuance  of  such 

order.  ^  .  ^    .w  »« 

Clarke  v.  Hoomes's  Ex'rs  and  others,  28 

CONTRACT. 
1.  Under  what  circumstances  a  promise  In  writing 


will  be  considered  merely  nudum  pactum,  and  will 
not  be  enforced  even  In  a  Court  of  Ekiulty. 

Chandler's  Ex'x  v.  Hill,  &c  Ex'rs  of  Neale,       ISt 

2.  See  Nud\im  Pactum. 

8.  Land  sold  with  warranty,  and  a  deficiency  in  the 

?[uantlty;  the  purchaser  Is  en  titled  tocompensatiou 
or  the  value  at  the  time  of  the  contract  See  Par- 
chaser.  No.  6. 

4.  A  bond  given  in  the  alternative  to  pay  a  specl- 
fled  sum.  or  such  further  sum  as  would  be  snfflcicni 
to  purchase  as  much  property  as  that  spcclfled  sum 
would  have  purchased  at  a  period  antecedent  to- 
the  date  of  the  bond :  held  not  an  usurious  contract 
See  Bond,  No.  16. 

CONVEYANCE. 
1.  The  effect  of  a  conveyance  of  a  tract  of  land 
for  a  specified  quantity  "more  or  less;"  for  what 
deficiencies  the  vendor  will  be  bound  to  make  com- 
pensation—for what  not    Sec  Purchaser.  Nos.  1  i. 

COSTS. 

1.  Security  for,  must  be  given,  in  ejectment  on 
the  death  of  the  lessor  of  the  plaintiff. 

Carter  v.  Washington,  81 

2.  In  what  case  an   attorney's  fee  ought  to   be 

taxed  against  an  executor  or  administrator. 

682     *See   Executors    and    Administrators.  No.  5. 

8.  Costs  should  not  be  taxed  upon  overruling 

or  sustaining  a  motion  to  dissolve  an  injunction. 

Bamett  v.  Spencer,  7 

4.  What  costs  arc  recoverable  on  an  appeal  in  a 

controversy    concerning   the    probate    of  a    wilL 

where  a  person  Is  admitted  a  party  In  the  District 

Court  and  the  judgment  of  that  Courtis  reversed, 

and  that  of  the  County  Court  affirmed.    See  Wills, 

No.  4. 

6.  How  costs  arc  to  be  taxed  against  an  executor 
who  declares  on  an  assumpsit  to  himself,  (for 
transactions  subsequent  to  the  death  of  the  tesu- 
tor,)  and  who  Is  cast  in  his  suit 

Carr's  Ex'r  v.  Anderson,  861 

6.  The  party  snlwtantlally  prevailing  in  the 
Court  of  Appeals  Is  entitled  to  costs,  although  io 
form  the  decision  be  against  him. 

Ellzcy  V.  Lane's  Ex'x.  SSf 

COUNTY  COURT. 
1.  Cannot  allow  an  appeal  from  an  Interlocutory 
decree,  even  In  term  time. 

Allen  V.  Belches  and  others.  SOB 

COUNTY  CREDITOR. 

1.  Cannot  make  a  motion  against  the  Sheriff  for 
falling  to  collect  the  county  levy,  or  any  part 
thereof;  but  only  for  the  sum  appropriated  by  the 
Court  In  laying  the  levy,  to  pay  the  sum  due  to 
him;  and  this  he  can  do,  (after  six  months  from 
the  time  of  laying  it.)  whether  the  Sheriff  has  col- 
lected the  money  or  not 

Stuart  V.  Hamilton.  48 

2.  The  remedy  by  motion  for  the  sums  so  appro- 
priated lies  In  favour  of  the  County  creditors  only; 
not  In  favour  of  those  who,  as  trustees,  have  coo- 
tracted,  or  may  contract  on  behalf  of  the  County, 
with  any  Individual.  Ibid. 

8.  It  seems  that  It  ought  to  be  shewn  that  the 
plaintiff  was  a  creditor  at  the  time  of  the  levy, 
the  Court  not  being  authoiiscd  to  levy  money  in 
advance  upon  the  people.  Ibid. 

<X)UNTY  LEVY. 
See  County  Creditor.  Nos.  1,  2,  8. 

COURT. 
See  Appeals,  Court  of. 
Chancery. 
District  Court 
General  Court 

1.  It  Is  not  the  province  of  the  0)urt  but  of  the 
Jury,  to  judge  of  the  circumstances  under  which  a 
patent  for  lands  may  be  presumed  to  have  formerly 
Issued.  ^ 

Archer.  Adm'r  of  Tanner,  v.  Saddler,  8W 

2.  The  admission  of  a  deed  to  record  is  a  mere 
ministerial  act  of  the  Court  which  gives  no  addi- 
tional validity,  and  may  be  compelled  by  a  peremp- 
tory mandamus.    See  Deeds.  No.  8. 

8.  Appeals  from  Interlocutory  decrees  may  be 
granted  by  the  Judges  of  the  Superior  Courts  of 
Chancery  In  Court  but  not  In  vacation. 

The  President  Ac.  of  William  and  Mary  Col- 
lege V.  Hodgson  et  al.  Ex'rs  of  Lee.  »7 

COVERTURE. 
See  Limitation,  No.  2. 

CREDITORS. 
1.  When  a  loan  of  slaves  will  be  deemed  a  gift  in 
favour  of  the  creditors  and  purchasers  of  the  per- 
son to  whom  they  were  lent    See  Fraud,  Na  6. 
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DAMAGES. 

1.  Wbere  ao  executor  brings  an  action  of  trespass 
affainst  a  sheriff  for  seizing  and  selling  by  vlrtae 
of  a  writ  of  fieri  facias  certain  slaves  as  the  prop- 
erty of  a  specific  legatee,  (to  whom  they  were  be- 
queathed by  his  testator,  and  in  whose  possession 
they  were,)  on  the  firronnd  that  those  slaves  be- 
longed to  himself:  having  been  previously  sold  by 
him  to  satisfy  the  debts  of  the  testdtor.  and  bought 
by  himself;  the  damages  assessed  in  his  favour 
•ouffht  not  to  be  vindictive,  but  only  for  the  value  of 
the-  slaves,  with  a  reasonable  allowance  foi  hire. 

Anderson  &  Surke  v.  Fox,  &c.,  245 

See  Executors  and  Administrators,  No.  11. 
Equity,  No.  6. 

2.  No  damages  were  laid  in  the  declaration  in  an 
:action  of  debt  on  a  bond  with  collateral  condition, 
but  the  judgment  was  nevertheless  sustained. 

CravhiU  and  others,  and  Little's  Adm'rs  v. 
Pa«re,  Governor,  &c..  446 

8.  So  where  more  damages  were  found  by  the 
.Jary  than  were  laid  in  the  declaration. 

Winslow  and  others  v.  The  Commonwealth.  450 
4.  The  act  of  the  20th  of  January,  1804,  which 
^ves  damages  and  interest  on  the  affirmance  of 
decrees  in  Chancery,  does  not  apply  to  appeals  de- 
pending at  the  commencement  of  the  acL  The 
^ame  principle  applies  to  injunctions. 

Beatty  v.  Smith  &  Thompson.  895 

DEBT. 
See  Action. 
Bond. 

Declaration. 
4S88  •DECLARATION. 

1.  Judgment  being  obtained  by  default  on  a 
bond  with  collateral  condition,  no  advantage  can 
~be  taken  of  a  variance  between  the  declaration  and 
bond. 

CraghiU  and  others,  and  Little's  Adm'rs  v. 

Page.  Governor,  &c.,  440 

2.  No  damages  laid  in  the  declaration  in  an  action 

of  debt  on  a  bond  with  collateral  condition,  but  the 

judgment  nevertheless  sustained.  Ibid. 

8.  So,  where  more  damages  were  found  by  the 

-Jnry  than  were  laid  in  the  declaration. 

Winslow  and  others  v.  The  Commonwealth,     459 

4.  When  the  Court  will  presume  that  one  of  the 
obligors  in  a  bond  was  dead,  suit  having  been 
brought  against  part  only,  and  it  not  being  alleged 
in  the  declaration  that  the  one  whose  name  was 
omitted  sealed  the  bond,  though  it  appeared  that 
the  obligors,  against  whom  suit  was  brought,  were 
his  sureties.    See  Bond,  No.  14. 

5.  In  debt  on  a  Sheriff's  bond,  the  declaration 
<:harging  that  he  failed  to  pay  the  taxes  on  demand, 
instead  of  at  the  time  appointed  by  law,  was  held 
sufficient,  after  verdict 

Winslow  and  others  v.  The  Commonwealth,    469 

6.  The  species  of  action  will  be  designated  by  the 
Court  according  to  the  general  form  and  structure 
-of  the  declaration. 

Taylor  v.  Rainbow.  428 

7.  What  averment  necessary  in  a  declaration  on  a 
bond  given  in  the  alternative  to  pay  a  specified  sum. 
-or  such  further  sum  as  would  be  sufficient  to  pur- 
chase as  much  property  as  the  sum  specified  would 
purchase  at  a  period  antecedent  to  the  date  of  the 
T>ond.    See  Bond,  Nos.  16.  17. 

&  Uust  contain  a  positive  averment  of  the  gist  of 
the  action,  or  it  will  be  fatal  even  after  general 
<lemurrer. 

Hord's  Ex'x  v.  Dishman,  695 

DECREE. 

1.  Having  been  entered  for  the  sale  of  mortgaged 

?)roperty,  and  a  person  not  a  party  to  the  suit  being 
oand  in  possession,  what  steps  may  be  taken.    See 
Mortgage.  No.  1. 

2.  The  Judge  in  vacation  cannot  grant  appeals 
from  interlocutory  decrees. 

Dawney  v.  Wright,  Ac,  12 

8.  Of  an  inferior  Court,  not  to  be  impeached,  for 
-error,  by  way  of  original  suit  in  the  Superior  Court. 

Banks  v.  Anderson  and  others,  20 

Graves  v.  Graves,  22 

4.  May  be  impeached,  in  that  way,  for  fraud. 

Ibid. 

5.  Interlocutory,  if  erroneous,  ought  not  to  be 
corrected  by  bill  of  review,  but  by  motion,  or  peti- 
tion to  the  Court  Ibid. 

6.  Under  peculiar  circumstances,  the  Superior 
-Court  of  Chancery  will  lend  its  aid  to  carry  a 
-decree  of  an  inferior  Court  into  effect. 

Banks  v.  Anderson  and  others,  20 

7.  See  Injunction,  No.  1. 

&  See  Answer  in  Chancery,  No.  2. 

9.  See  Executors  and  Administrators,  No.  4. 

10.  See  Damages,  No.  4. 

tl.  What  decrees  are  interlocutory;  when  appeals 


may  be  granted  from  them,  and  when  not.    See 
Interlocutory  Decrees. 

DEEDS 

1.  In  ejectment,  the  Jury  having  found  twenty 
years  possession  in  the  plaintiff;  an  objection  to 
one  of  his  title-deeds  that  it  was  not  indented,  and 
expressed  no  consideration,  is  not  sufficient  to 
prevent  a  judgment  in  his  favour. 

Kinney  v.  Beverley,  818 

S.  The  admission  of  a  deed  to  record-is  a  mere 
ministerial  act  of  the  Court,  (intended  only  as  notice 
of  its  existence,)  and  does  not  give  it  any  additional 
validity.  When,  therefore,  a  deed  is  presented  for 
record,  it  ought  to  be  admitted,  to  avail  only  as  far 
as  it  ought  to  avail. 

Dawson  v.  Thruston  and  others.  Justices  of 
Frederick  County,  182 

8.  If  an  inferior  Court  improperly  refuse  to  admit 
a  deed  to  be  proved  and  recorded,  it  may  be  com- 
pelled by  a  peremptory  mandamus.  Ibid. 

4.  The  effect  of  the  words  "more  or  less"  in  a  deed 
for  land;  what  deficiencies  the  vendor  is  bound  to 
make  compensation  for,  and  to  what  period  it  shall 
relate.    See  Purchaser,  Nos.  2,  8,  4,  6. 

5.  A  deed  signed  and  sealed  by  A.  and  wife  only, 
releasing  to  E.  their  claim  to  certain  slaves,  with  a 
reservation  that  they  should  be  held  by  B.  &  J.  W. 
as  trustees  for  specified  uses,  is  not  sufficient  evi- 
dence of  property  or  possession  in  the  persons 
named  as  trustees,  to  enable  them  to  maintain 
trespass  for  an  injury  done  to  any  of  such  slaves. 

Kennedy  v.  Wallers,  416 

DEFICIENCY, 
t.  What  deficiencies  the  vendor  of  a  tract  of  land, 
who  conveys  it  as  containing  so  many  acres."more 
or  less."  will   be  bound   to    make  compensation 
for.  and  for  what  not    See  Purchaser,  Nos.  2,  8. 

2.  To  what  period  the  compensation  shall  relate, 
whether  to  the  value  of  the  land  at  the  time  of  the 
contract  or  to  a  subsequent  date;  and  what  shall 
be  the  rate  of  compensation  when  there  are  several 
tracts  sold,  in  all  of  which  there  is  a  deficiency. 

See  Purchaser,  Nos.  4,  5. 

684  *DEMAND. 

1.  A  mortgage  was  executed  on  a  lot  of  land 
to  secure  the  payment  of  a  sum  of  money  with 
interest  annually.  The  mortgagor,  convenanted 
for  the  payment  of  the  principal,  with  interest, 
"yearly  and  every  year.  If  lawfully  demanded;** 
and,  in  case  of  failure  of  payment  that  the  mort- 
gagee might  enter,  Ac  A  demand  of  the  interest 
should  have  preceded  the  commencement  of  a 
suit  for  the  recovery  of  the  land,  on  an  alleged  for- 
feiture for  the  non-payment  of  such  interest 

Lawson  v.  Tilden,  95 

2.  See  Declaration,  No.  5. 

DEMURRER. 
1.  A  declaration,  in  trespass  quare  clausum  f regit, 
wanting  a  positive  averment,  will  not  be  aided  by  a 
general  demurrer. 

Hord's  Ex'x  v.  Dishman,  S95 

DEMURRER  TO  EVIDENCE. 
See  Bond,  No.  la 

DEMURRER.  GENERAL. 
1.  To  a  plea  in  abatement  ought  to  be  sustained, 
though  the  plea  be  defective  in  point  of  form  only. 
Mantz  V.  Hendley,  808 

DEPOSITIONS. 

1.  The  circumstance  that  a  witness  has  been 
summoned  and  fails  to  attend  is  not  sufficient  to 
authorise  the  reading  of  his  dei>osition  taken  de 
bene  esse;  but  it  must  be  proved  that  he  is  dead,  or, 
if  living,  unable  to  attend,  or  has  been  sought  for, 
and  could  not  be  found. 

Minnis  v.  Echols,  81 

2.  The  deposition  of  one  witness,  unsupported  by 
corroborating  circumstances,  is  not  sufficient  to 
outweigh  the  defendant's  answer  positively  deny- 
ing the  allegations  of  the  bill. 

Beatty  v.  Smith  &  Thompson.  895 

8.  A  deposition  having  been  taken  after  the  cause 
was  set  for  hearing  in  the  Superior  Court  of  Chan- 
cery, and  no  objection  appearing  to  have  been  made 
in  that  Court  the  Court  of  Appeals  will  presume 
that  good  cause  was  shewn  for  admitting  it 

Stubbs  V.  Burwell,  586 

4.  A  deposition  cannot  be  read  to  affect  the  inter- 
est of  any  party  to  whom  no  notice  of  the  time  and 
place  of  taking  it  had  been  given.  Ibid. 

DEVISE. 
1.  A  devise  of  lands  for  the  payment  of  debts 
extends  only  to  such  debts  as  the  testator  is  bound 
in  conscience  to  pay;  and  therefore  an  undertaking 


2HEN.  &M. 


Virginia  Reports,  AzmoTATSD. 


INDEX 


whicb  is  merely  nudnm  pactum  is  not  compre- 
bended.  and  may  be  barred  by  tbe  act  of  limita- 
tions. 

Chandler's  Ex'x  v.  Hill,  Ac.  Ex'rs  of  Neale.     124 

8.  See  Husband  and  Wife,  No.  2. 

8.  See  Election.  No.  1. 

4.  See  Fraud,  No.  B. 

DEVISEES. 
1.  In  a  bill  to  foreclose  a  mort^asre,  the  devisees 
of  the  land  mort^ared  ought  to  be  parties. 

Graham's  Ex'rs  v.  Carter,  6 


DISTRIBUTEES. 
1.  See  Legatees,  No.  1. 

DISTRICT  COURT. 

1.  Oufirht  not  merely  to  reverse  the  Judgment  of  a 
County  Court  in  general  terms,  but  shoald  proceed 
to  render  such  judgment  as  the  County  Court 
ought  to  have  rendered. 

Mantz  V.  Hendley.  308 

2.  When  a  writ  of  inquiry  is  to  be  executed  in. 
See  Inquiry,  Writ  of. 

EJECTMENT. 
1.  In  ejectment,  where  the  lessor  of  the  plaintiff 
dies,  security  for  costs  must  be  given. 

Carter  v.  Washington.  81 

8.  The  Jury  having  found  twenty  years  possession 
in  the  plaintiff,  an  objection  to  one  of  his  title-deeds, 
that  It  was  not  indented,  and  expressed  no  consid- 
eration, is  not  sufficient  to  prevent  a  Judgment  in 
his  favour. 

Kinney  v.  Beverley,  818 

8.  See  Demand.  No.  1. 
4.  See  Error  Coram  Nobis. 

ELECTION. 
I.  A  husband  dying  in  the  life-time  of  bis  wife 
has  not  a  right  to  devise  away  slaves  to  which  she  is 
entitled  in  remainder  or  reversion,  the  particular 
estate  having  not  expired,  though  he  may  in  his 
life-time  sell  both  his  and  her  interest.  In  such 
case,  however,  if  the  husband  does  devise  such 
slaves  away  from  the  wife,  and  other  property  to 
herself  for  life,  with  remainder  over  to  other 
persons,  in  fee-simple,  and  she  takes  posses- 
sion of  the  esute  devised  to  her  by  him,  holds 
it  for  many  years,  and  then  disposes  of  part 
of  it  to  those  entitled  In  remainder,  in  consider- 
ation of  their  enlarging  her  Interest  in  the  residue 
to  a  fee-simple,  she  thereby  makes  her  election  to 
accept  the  provision  made  for  her  in  the  will,  and 

precludes  herself  from  holding  the  slaves 
885     ♦also;  these  circumstances,  together  with  her 

taking  possession  of  the  slaves,  being  sufficient 
evidence  of  her  having  such  knowledge  of  the  two 
funds  as  is  requisite  to  make  such  election  ob- 
ligatory. 

Upshaw  V.  Upshaw  and  others,  881 

ENTRY. 

1.  An  inclusive  survey  cannot  lawfully  be  made 
of  lands  held  by  entry  only. 

Preston  v.  Harvey,  66 

EQUITY. 

1.  In  what  case  a  suit  in  equity  may  be  brought 
for  the  discovery  of  assets,  and  who  should  be 
made  parties  to  it  See  Executors  and  Administra- 
tors, No.  1. 

2.  If,  by  mistake  of  the  Sheriff,  a  writ  be  served  on 
a  wrong  person ;  but  such  person  make  no  defence  at 
law;  suffer  Judgmentto  go  against  him  by  default; 
executions  having  issued,  give  a  forthcoming  bond: 
and  afterwards  delay  the  plaintiff  by  appealing 
from  a  judgment  on  that  bond;  he  Is  not  entitled  to 
relief  In  equity. 

Chisholm  V.  Anthony,  18 

8.  Equity  will  enforce  the  sale  of  a  bond  for  much 
less  than  its  nominal  amount,  if  no  fraud  or  usury 
appear  in  the  transaction. 

Kenner  v.  Hord,  14 

4.  The  only  trustee  appointed  by  a  will  to  manage 
the  estate  of  infants  having  died,  and  there  being 
no  provision  in  the  will  for  the  appointment  of  a 
successor,  a  Court  of  Equity  will  appoint  one. 

Dunscomb  V.  Dunscomb  and  others.  ii 

5.  All  the  trustees,  appointed  by  a  will  to  manage 
an  estate  for  a  married  woman,  having  refused  to 
act.  a  Court  of  Equity  will  appoint  a  trustee  In 
their  room. 

Lee  V.  Randolph  and  others,  12 

6.  When  it  is  necessary  to  go  into  a  Court  of 
Equity  to  compel  an  executor  to  render  an  account 
of  his  administration,  in  order  to  get  complete 
relief  against  a  verdict  and  judgment  obuined  by 
him  in  an  action  of  trespass,  the  Court  will  (even 
If  it  appear  from  such    account  that  the  verdict' 


ought  to  have  been  In  his  favour  to  a  certain  extent) 
grant  a  new  trial  of  the  issue  at  law.  in  case 
the  damages  were  excessive,  and  produced  by 
erroneous  impressions  on  the  minds  of  the  Jury: 
and,  where  the  damages  are  evidently  excessive, 
the  testimony  of  the  Jurors  will  be  received  to 
declare  the  motives  which  induced  them  to  give 
such  damages 

Anderson  &  Starke  v.  Fox  and  others,  245 

See  Executors  and  Administrators.  No.  II. 

7.  Under  what  circumstances  a  promise  in  writ- 
ing will  be  considered  merely  nudum  pactum,  and 
will  not  be  enforced  even  in  equity. 

Chandler's  Ex'x  v.  Hill,  Ac.  Ex'rs  of  Neale,     184 
See  Trust. 

8.  The  surviving  obligor  in  a  joint  note,  made 
before  the  act  of  1780.  (see  Rev.  Code,  vol.  1.  c  24.  s. 
8,  p.  81.)  is  alone  liable  to  an  action  at  law:  nor  can 
the  note  be  set  up  in  equity  against  the  repre- 
sentatives of  the  deceased  obligor,  but  on  the 
ground  of  a  moral  obligation  antecedently  existing 
on  his  part  to  pay  it  Ibid. 

9.  A  Court  of  Equity  cannot  relieve  against  a 
judgment  at  law  merely  on  the  ground  that  it  was 
erroneous,  even  though  the  plaintiff  at  law  was  not 
entitled  to  recover,  or  not  entitled  in  that  form  of 
action,  and  the  judgment  was  obtained  by  default 

Turpin,  Adm'r  of  James,  v.  Thomas's  Repre- 
sentatlves  19& 

10.  To  entitle*  the  defendant  at  law  to  relief  in 
eguity  in  such  cases,  there  must  be  some  suggestion 
of  fraud  or  surprise,  or  some  good  reason  assigned 
for  the  failure  to  make  a  defence  at  law.  Ibid. 

11.  After  a  party  has  been  fully  heard  in  a  Court 
of  law.  (in  a  case  in  which  the  rule  is  the  same  in 
equity  as  at  law.)  he  shall  not  be  permitted  to  go 
into  a  Court  of  Equity  on  the  same  controverted 
xwints. 

Morris,  Overton  and  others,  v.  Ross,  406 

12.  When  an  executor  will  be  barred  of  relief  in 
equity,  by  the  confession  of  an  unconditional  judg- 
ment   See  Executors   and  Administrators,  No.  17. 

ERASURES. 
See  Wills. 

ERROR. 

1.  A  judgment  ought  not  to  be  reversed  on  the 
ground  that  the  Court  below  admitted  illeflral  evi- 
dence, or  gave  an  erroneous  instruction  to  the 
Jury,  unless  It  appear  that  some  injury  could 
possibly  have  resulted  therefrom  to  the  party 
appealing. 

Preston  v.  Harvey,  65 

2.  In  a  decree  of  an  inferior  Court  cannot  be  cor- 
rected by  an  original  suit  in  the  superior  Court 

Banks  V.  Anderson  and  others,  90 

Graves  v.  Graves,  22 

8.  In  an  interlocutory  decree,  may  be  corrected  by 

motion  or  petition  to  the  Court  but  not  by  bill  of 

review.  ibid. 

4.  A  defend  ant  in  error  wishing  to  avail  himself 

(in  opposition  to  a  writ  of  supersedeas)  of  a  release 

of  errors,  or  of  any  other  matter  not    properly  a 

part  of  the  record,  ought  not  to  move  the  Court 

to  quash  the  supersedeas.but  should  plead  in  bar 

such  release  or  other  matter:  and  an  issue  joined 

on  such  plea  ought  to  be  tried  by  a  Jury. 

Hite's  Heirs  v.  Wilson  &  Duulop.  208 

080  *5.  If  a  release  of  errors  be  pleaded  to  a 
supersedeas,  and  found  for  the  defendant  In 
error,  the  judgment  should  be.  not  that  the  judg- 
ment of  the  Court  below  be  affirmed,  but  that  the 
plaintiff    be   barred   of  his  writ    of  supersedeas. 

Ibid. 

0,  See  Attorney,  No.  2. 
7.  Error,  in  a  judgment  at  law,  however  palpable. 

is  no  ground  for  the  interference  of  a  CJourt  of 
Chancery:  but.  to  entitle  the  party  to  relief,  there 
must  be  some  special  grounds  of  equity.  See 
Equity,  No.  9. 

ERROR,  CORAM  NOBIS. 

1.  The  death  of  of  the  lessor  of  the  plaintiff,  pre* 
vious  to  the  judgment  in  ejectment.  Is  no  ground 
for  a  writ  or  error  coram  nobis;  notwithstanding- 
that  circumstance  was  not  stated  in  the  record, 
and  no  security  for  costs  was  given:  because  an 
ejectment  does  not  abate  by  thtf  death  of  the  lessor 
of  the  plaintiff. 

Purvis  V.  Hill,  6H 

ESTIMATION. 

1.  What  deficiencies  the  vendor  of  a  tract  of  land, 
who  conveys  it  by  estimation,  will  be  bound  to- 
make  good— what  not    See  Purchaser,  Nos.  2,  8. 


EVICTION. 
See  Deficiency. 
Purchaser. 

EVIDENCE. 
1.  What  proof  is  requisite  to  authorise  the  read> 
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iner  of  a  deposition  taken  de  bene  esse.    See   Dep- 
osition. No.  1. 

Mlnnia  v.  Echols,  81 

2.  An  appraisement  of  the  estate  of  a  deceased  per- 
son, not  stffned  by  tbe  executor  or  administrator, 
bni  by  the  appraisers  only,  is  no  Inventory  of  the 
estate,  and  cannot  be  given,  in  evidence  as  snch. 

Carr's  Ex'r  v.  Anderson.  861 

3.  Quere.  Whether,  to  authorise  the  ffivinff  an 
inventor)'  and  appraisement  in  evidence,  it  must 
have  been  admitted  to  record,  as  well  as  signed  by 
the  executor  or  administrator,  and  by  the  ap- 
praisers? Ibid. 

4.  How  far  inventories  and  appraisements  are 
evidence.    See  Inventory,  No.  8.  Ibid. 

5.  How  far  a  verdict  shall  be  evidence  between 
parties,  or  their  privies.    See  Verdict,  No  1. 

(L  In  what  case  the  evidence  of  Jurors  will  be 
received  in  a  Court  of  Equity,  to  declare  the  mo- 
tives which  induced  them  to  And  excessive  dam- 
ages.   See  Equity,  No.  6. 

7.  No  evidence  in  opposition  to  the  Sheriff's 
return  of  "no  effects"  on  an  execution,  in  favour  of 
the  assignee  of  a  bond  asralnst  the  obliiror,  can  be 
admitted  to  prove  that  theoblisror  was  insolvent. 

Goodallv.  Stuart,  106 

How  to  prove  exhibits  at  the  hearing.  See 
Exhibits. 

8.  In  tracing  a  pedigree,  in  a  suit  for  freedom, 
what  a  witness  swore  to  on  the  executing  of  a  writ 
of  inquiry  between  the  mother  of  the  plaintiff  and 
another  person,  may  be  given  in  evidence  to  prove 
the  said  mother  to  have  been  descended  from  a 
female  Indian  ancestor,  although  the  name  of  that 
witness  be  not  particularly  recollected,  nor  the 
witness  himself  positively  known  to  be  dead:  it 
beinsr  proved,  by  the  witness  stating  the  substance 
of  his  testimony,  that  he  was  a  very  old  man  when 
he  gave  his  evidence:  that  he  believed  him  to  be 
dead:  and  bad  endeavoured  in  vain,  as  counsel  for 
the  plaintiff,  to  find  a  witness  to  prove  the  same 
point  to  which  he  had  testilied. 

Pegram  v.  Isabell,  198 

9.  The  record  of  the  verdict  and  Judgment  upon 
a  writ  of  inquiry,  in  a  suit  by  the  mother  of  the 
plaintiff  against  a  third  person,  in  which  record 
the  ground  of  the  Judgment  does  not  appear,  may 
be  given  in  evidence  to  prove  that  the  mother  had 
recovered  her  freedom:  not  that  she  was  entitled 
to  IL  "by  reason  of  being  descended  In  the  ma- 
ternal line  from  an  Indian  ancestor  imported  into 
this  State  since  the  year  1706.*'  But  the  questions, 
upon  what  ground  the  judgment  In  that  suit  was 
rendered,  and  whether  the  descendant  was  born 
after  the  mother  acquired  her  right  to  freedom, 
or  not  ought  to  be  left  open.  Ibid. 

10.  On  the  trial  of  an  issue  upon  the  assumpsit  of 
the  tesutor.  an  assumpsit  of  his  executor  cannot 
be  given  In  evidence  to  establish  the  demand. 

Quarles's  Adm'x  v.  Littlepage  &  Co.,  401 

11.  See  Answer  in  Chancery,  No.  8. 

12.  What  Is  the  nsual  and  proper  kind  of  evidence 
on  the  trial  of  an  issue  directed  by  a  Court  of  Chan- 
cery.   See  Issues  Out  of  Chancery,  No.  1. 

1&  See  Deposition,  No.  4. 
14.  See  Partners.  No.  2. 

16.  A  Judgment  ought  not  to  be  reversed  on  the 
ground  that  improper  evidence,  offered  to  the  Jury 
by  the  appellant,  was  admitted  by  the  inferior 
Court,  where  it  appears  that  such  evidence  did  not 
influence  the  verdict. 

Faulcon,  Adm'r  of  Hamlin,  v.  Harrlss,  560 

16.  The  mere  admission  of  a  debt  is  not  sufficient 

to  charge  the  defendant  with  the  whole  demand  of 

tbe   plaintiff,  who  must,  nevertheless,  prove  the 

amount. 

Quarles's  Adm'x  v.  Littlepage  &  Co..  401 

687        'IT.  When  a  partner  cannot  be  a  witness  for 
another   partner,   In  a   suit  relating  to    the 
copartnership. 

Waggoner  v.  Oray's  Adm'rs,  008 

18.  The  books  of  account  of  a  party  ought  to  be 
taken  altogether,  debits  as  well  as  credits.        Ibid. 

19.  Under  what  circumstances  parol,  admissible 
to  explain  a  written  agreement.  See  Specific  Per- 
formance. 

EXCEPTIONS,  BILL  OF. 
Sec  Bill  of  Exceptions. 

EXCEPTIONS  TO  A  MASTER  COMMISSIONER'S 
REPORT. 

1.  When  the  Court  of  Appeals  will  not  enter  into 
an  investigation  of  an  account  taken  by  direction 
of  a  Court  of  Chancery,  unless  exceptions  to  the 
master's  report  be  there  taken.  In  a  particular 
manner.    See  Account.  No.  6. 

EXECUTION. 
1.  On  a  decree  against  an   executor  or  adminis- 
trator  for  a  balance  due  on  his  administration 


account,  how  execution  is  to  be  issued.    See  Exec- 
utors and  Administrators.  No.  4. 

Barr  v.  Barr's  Adm'r,  26 

2.  Money  bona  fide  lent  to  a  Sheriff,  and  applied 
by  him  to  his  own  use,  prior  to  his  receiving  a  writ 
of  fieri  facias  against  the  lender.  Is  not  liable  to 
satisfy  such  execution,  either  at  law,  or  in  equity; 
notwithstanding  the  same  money  was  originally 
deposited  in  his  hands  as  a  pledge  for  certain  pur- 
poses. 

Price  V.  Crump.  89 

8.  Although  the  condition  of  a  forthcoming  bond 
did  not  recite  on  whose  property  the  execution  was 
levied,  yet  it  was  deemed  neither  Informal  nor 
defective. 

Lewis  V.  Thompson.  Scott  &  Raskins,  100 

4.  The  Sheriff's  return  of  "no  effects,"  upon  an 
execution  in  favour  of  the  assignee  of  a  bond 
against  the  obligor.  Is  sufficient  to  charge  the 
assignor,  so  that  no  proof  that  the  obligor  was  not 
insolvent  can  be  admitted. 

Goodallv.  Stuart,  105 

6.  Construction  of  the  act  of  the  19th  of  January. 
1802.  authorising  Clerks  to  Issue  writs  of  venditioni 
exponas.    See  Venditioni  Exponas. 

6.  A  party  may.  without  any  previous  notice,  move 
the  Court  to  direct  an  execution  to  be  issued, 
(where  the  Clerk  refuses  to  issue  one,)  or  to  quash 
an  execution:  and  it  will  be  so  far  considered  a 
cause  depending,  that  either  party  may  take  an 
appeal  from  the  decision  of  the  Court  on  such 
motion. 

The  Commonwealth  v.  Hewitt,  181 

EXECUTORS  AND  ADMINISTRATORS. 

1.  After  a  Judgment  against  an  executor,  and  a 
return  of  "no  effects"  on  an  execution  against  the 
goods  and  chattels  of  his  testator,  a  suit  In  equity 
may  be  brought  for  a  discovery  of  the  assets:  to 
which  suit  the  securities  of  the  executor,  and  all 
other  persons,  (however  remotely  concerned  in 
interest.)  against  whom  a  decree  can  be  rendered, 
ought  to  be  made  defendants. 

Clarke  v.  Webb  and  others,  8 

2.  An  executor  or  administrator  ought  to  be 
credited  In  his  administration  account  for  fees  paid 
to  counsel,  notwithstanding  those  fees  were  more 
than  the  law  allowed. 

Lindsay  v.  Howerton,  9 

8.  See  Account,  No.   1. 

Campbell  and  Wife  v.  Winston,  &c„  10 

4.  A  decree  and  execution  thereupon  against  an 
executor  or  administrator,  for  a  balance  due  on  his 
administration  account  should  not  be  against  the 
goods  and  chattels  of  the  decedent  In  his  hands  to 
be  administered,  but  against  his  own  goods  and 
chattels. 

Barr  v.  Barr's  Adm'rs.  26 

6.  In  such  case  an  attorney's  fee  ought  to  be  taxed 

in  the  bill  of  costs.  Ibid. 

6.  A  still,  not  fixed  to  the  freehold  In  a  house 
which  might  be  Injured  by  Its  removal.  Is  personal 
property,  and  goes  to  the  executor,  not  to  the  heir. 

Crenshaw    and  others  v.  Crenshaw's    Ex'r 
and  others,  23 

7.  An  executor  Is  not  entitled  to  commissions  for 
delivering  bonds  payable  to  his  testator  to  the 
legatees,  nor  for  turning  such  bonds  Into  mortgages, 
and  delivering  the  mortgages. 

Hlpklns  V.  Bernard,  Ex'r  of  Hlpklns.  21 

8.  The  executors  of  the  mortgagor  ought  not  to 
be  parties  In  a  bill  to  foreclose. 

Oraham's  Ex'r  v.  Carter,  6 

9.  The  right  of  a  purchaser,  at  public  auction, 
from  an  executor,  of  slaves  specifically  bequeathed 
by  the  testator,  cannot  be  disturbed  by  the  legatees, 
whether  the  sale  was  necessary  for  the  payment  or 
debts,  or  not.  unless  It  be  proved  that  the  purchaser 
knew  there  were  no  debts  to  render  such  sale 
necessary;  the  remedy  of  the  legatee  being, 
otherwise,  against  the  executor  only.  Neither  can 
snch  purchaser  himself  compel  the  executor  to 
rescind  the  contract. 

Sale  V.  Roy,  69 

10.  If  an  executor  sells  the  slaves  of  his  testator 
when  there  are  no  debts  to  render  such  sale  neces- 
sary, and  buys  them  himself,  the  sale  may  be  set 
aside  at  the  Instance  of  any  person  Interested. 

Anderson  &  Starke  v.  Fox,  &c..  245 

11.  An  executor  having  sold  certain  slaves  which 
were    specifically    bequeathed    by    his   testatrix: 

having  become  the  purchaser  himself:  and, 
688     afterwards,  recovered  ^damages  In  aa  action 

of  trespass  against  the  Sheriff  for  seizing  and  / 
selling  them  as  the  property  of  the  specific  legatee 
In  whose  possession  they  were  found:  a  Court  of 
Equity  will  require  an  account  of  his  administration, 
to  ascertain  whether  the  sale,  at  which  he  was  him- 
self the  purchaser,  was  necessary  for  the  payment 
of  debts,  or  not:  and.  (even  if  the  sale  and  purcha.se 
be  Justified  by  the  result  of  the  investigation,)  will 
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GTrant  a  new  trial  of  the  Issue  in  tbe  action  of  tres- 
pass, in  case  the  damasres  were  excessive,  and 
produced  by  erroneous  impressions  on  the  minds 
of  the  Jury.  Ibid. 

12.  Quere.  How  far  an  ex  parte  settlement  of  his 
administration  account  by  an  executor,  with  com- 
missioners appointed,  on  his  own  motion,  by  the 
Court  In  which  the  will  was  proved,  is  valid?       Ibid. 

18.  In  this  case  a  doubt  was  suff^ested,  whether 
an  executor  could  legally  purchase  the  property  of 
his  testator,  sold  by  himself,  though  the  sale  were 
public,  and  necessary  for  the  payment  of  debts: 
but  it  appears  from  the  decree  that  such  sale  and 
purchase  (the  sale  beiner  necessary  for  the  payment 
of  debts)  would  be  confirmed,  if  no  fraud  were 
proved.  Ibid. 

14.  An  inventory  of  the  estate  of  a  deceased 
person  must  be  slgrned  by  the  executor  or  adminis- 
trator.   See  Inventory,  Nos.  1.  2.  & 

Carr's   Ex'r  v.  Anderson.  361 

15.  An  administrator  with  the  will  annexed,  beinsr 
in  possession  of  lands  therein  directed  to  be  sold, 
may  maintain  a  caveat  to  prevent  any  other  person 
from  obtaining  a  patent  for  the  same  as  waste  and 
unappropriated. 

Archer,  Adm'r  of  Tanner,  v.  Saddler,  870 

10.  On  the  trial  of  an  issue  on  the  assumpsit  of 
the  testator,  an  assumpsit  of  the  executor  cannot 
be  given  in  evidence  to  establish  the  demand. 

Quarles's  Adm*x  v.  Littlepage  &  Co..  401 

17.  Under  what  circumstances  an  unconditional 
judHrment  confessed  by  an  executor  in  an  action 
broufirht  on  the  bond  of  his  testator,  bars  his  relief 
in  equity. 

Preelands  v.  Royall.  &c.  Ex'rs  of  Clarke,  575 

18.  How  costs  are  to  be  taxed  against  executors 
or  administrators  wben  they  declare  on  an  assump- 
sit to  themselves,  for  transactions  subsequent  to 
the  death  of  the  testator  or  intestate,  and  are  cast 
in  the  suit 

Carr'sEx'r  v.  Anderson,  861 

EXHIBITS. 
1.  It  seems,  that  to  authorise  the  proviner  of  an 
exhibit  at  the  heariner.  by  viva  voce  testimony,  s* 

Firevious  order  for  that  purpose  must  be  obtained 
rom  the  Chancellor,  upon  notice  to  the  adverse 
party  of  the  intention  to  introduce  such  evidence. 
Chandler's  Ex'x  v.  Hill,  Ac.  Ex'rs  of  Neale,       124 

EX  POST    FACTO   LAWS. 
See  Retrospective  Laws. 

FEES. 

1.  An  executor  or  administrator  ouffht  to  be 
credited  in  his  administration  account  for  fees 
paid  to  counsel,  notwithstanding  those  fees  were 
more  than  the  law  allowed. 

Lindsay  v.  Howerton,  9 

2.  In  what  case  an  attorney's  fee  oasrht  to  be  taxed 
against  an  executor  or  administrator.  See  Exec- 
utors and  Administrators,  No.  5. 

FIXTURES. 
See  Stills. 

FORFEITURE. 
1.  Lands  were  not  liable  to  forfeiture  for  non- 
payment of  taxes  under  the  act  of  December  27th. 
1790,  unless  they  had  been  assessed  and  listed  by 
the  Commissioners  of  the  Revenue,  returned  to  the 
Auditor  of  public  accounts  by  the  Sheriff  or  Col- 
lector, and  advertised  by  the  Treasurer,  as  directed 
by  the  4th  section  of  the  same  act,  incorporated  into 
the  84th  section  of  the  act  of  December  I8th.  1792. 
Kinney  v.  Beverley.  818 

8.  See  Demand.  No.  1. 

FORGERY. 
See  Assiflmment.  No.  4. 

FORTHCOMING  BOND. 

1.  Though  there  be  a  total  blank  for  the  name  of 
the  surety  In  the  obligatory  part  of  a  forthcoming- 
bond,  yet.  his  name  belngr  mentioned  in  the  recital 
of  the  condition,  and  he  having  signed  and  sealed 
it,  it  was  held  sufficient  to  charge  him. 

Bartley  &  Ferguson  v.  Yates,  898 

2.  A  blank  being  left  in  a  condition  of  a  forth- 
comingbond  for  the  name  of  the  Higrh  Sheriff,  to 
whom  the  property  was  to  be  delivered  at  the  time 
and  place  of  sale,  was  held  not  to  vitiate  it;  the 
name  of  the  High  Sheriff  having  been  mentioned 

in  a  former  part  of  the  condition.  Ibid. 

639  *3.  A  forthcoming  bond  deemed  neither 
informal  nor  defective,  althousrh  the  condi- 
tion did  not  recite  on  whose  property  the  execution 
was  levied,  enough  appearing  to  shew  that  it  was 
the  property  of  the  defendants. 

Lewis  V.  Thompson,  Scott  &  Hasklns,  100 

FRAUD. 
1.  What   fraudulent   and  dilatory   conduct  in  a 


person,  on  whom  a  writ  has  been  executed  by 
mistake,  will  bar  him  from  relief  in  equity.  See 
Equity,  No.  2. 

2.  The  sale  of  a  bond  for  less  than  its  nominal 
amount  is  of  itself  no  proof  of  fraud.  See  Bonds. 
No.  1. 

8.  The  decree  of  an  Inferior  Court  of  Chancery 
may  be  corrected,  by  an  original  suit  in  the 
Superior  Court,  for  fraud. 

Banks  v.  Anderson  and  others.  so 

4.  See  Purchaser. 

6.  A  father,  anterior  to  our  statute  of  frauds, 
having  delivered  certain  slaves  to  his  son,  which 
were  proved  by  verbal  evidence  (without  any  deed 
or  writing)  to  have  been  lent  for  an  indefinite 
period:  and  the  son  having  retained  the  uninter- 
rupted possession  for  many  years,  used  the  prop- 
erty as  his  own.  and  acquired  credit  on  the 
strength  of  his  possession:  in  a  controversy 
between  the  father,  or  volunteer  claimants  under 
him,  and  creditors  of.  or  fair  purchasers  from 
the  son,  the  father  shall  be  deemed  to  have  given 
him  the  slaves;  and.  on  general  principles  of 
law  and  equity,  independently  of  any  statutory 
provision,  the  title  of  the  creditors  and  purchasers 
will  be  protected.  The  circumstance  that*  tbe 
father  afterwards,  by  his  last  will  and  testament, 
bequeathed  the  slaves  to  the  son  for  life,  remainder 
to  his  children,  makes  no  difference  in  the  case. 
Fltzhuffhs  V.  Anderson  and  others,  SB 

FRAUDS.  STATUTE  OF. 

1.  A  loan  of  slaves  deemed  a  fflft  in  favour  of  tbe 
creditors  and  purchasers  of  the  person  to  whom 
they  were  lent,  on  greneral  principles  of  law  and 
equity,  independently  of.  and  anterior  to.  tbe 
statute  of  frauds.    See  Fraud,  No.  6. 

2.  G.  being  indebted  toS..  and  S.  to  W.,  if  G.in 
consideration  of  his  debt  to  S.  verbally  promise 
to  pay  the  debt  of  S.  to  W.,  but  W.  docs  not  there- 
upon discharge  S.,  the  promise  is  a  collateral 
undertaking  which  is  void  under  the  sutute  of 
frauds.  In  such  case.  S.  is  not  a  competent  wit- 
ness to  prove  the  promise  of  Q. 

Waffgoner  v.  Gray's  Adm'rs.  601 

FREEDOM. 

1.  Order  to  be  made  by  the  Court  of  Chancery 
where  a  negro  or  mulatto  claiming  freedom 
obtains  an  in  1  unction.    See  Negro  or  Mulatto.  No.  I 

2.  What  evidence  admissible,  in  tracing  aifedl- 
grree  in  suits  for  freedom.    See  Evidence,  Nos.  8.  9. 

GAMING. 

1.  M.  havinff  won  money  of  W.  at  cards,  and  L 
havinffwon  the  same  sum  of  M..  the  bond  of  W. 
ffiven.  atthe  request  ofM.,  to  I.,  for  that  sum.  is 
void  by  the  act  to  prevent  unlawful  g-amluff. 

Woodson  and  Royster  v.  Barrett  &  Co..  80 

2.  The  assignee  of  a  bond  for  money  won  at 
ffaming  cannot  recover,  thougrh  the  assignment 
was  for  a  valuable  consideratioUf  and  though  he 
had  no  notice  of  the  origin  of  the  bond,  unless  tbe 
obliffor,  before  the  assignment,  induce  him  to  take 
the  bond  by  promlsluff  to  pay  him  the  mone3'. 

Ibid. 

8.  in  such  case,  a  Judgment  having  been  obtained 
asrainst  the  obligor:  a  writ  of  elegit  Issued  against 
his  lands:  a  suit  brought  by  the  assignee  against 
the  Sheriff  for  an  error  committed  in  executing 
such  writ;  and  judgment  obtained;  a  Court  of 
Equity  will  still  relieve  the  obliffor,  and  the  Sheriff 
also,  on  the  ground  of  the  turpitude  of  the  original 
transaction.  Ibid 

GENERAL  COURT. 

I.  When  writ  of  inquiry  to  be  executed  in.  See 
Inquiry,  Writ  of,  No.  2. 

GIFTS. 
1.  When  a  loan  of  slaves  will  be  deemed  a  gift 
in  favour  of  the   creditors  or   purchasers  of  tbe 
person  to  whom  they  were  lent    See  Fraud.  No.  & 

GOVERNOR. 
1.  In  what  form   an  action  may  be  maintaiaed 
in  his  name  against  inspectors  for  the  non-delivery 
of  tobacco,  though  the  law  is  silent  on  the  subject 
See  Action,  No.  8. 

HEIR. 
1.  See  Executors  and  Administrators,  No.  & 
640  •HIRE. 

See  Slaves.  No.  1. 

HUSBAND  ANV  WIFE. 

1.  See  Equity.  No.  & 

2.  A  husband  dyiuff  in  the  llfe-Ume  of  his  wife 
has  not  a  riffht  to  devise  away  slaves  to  wblcb 
she  is  entitled   In    remainder  or   reversion,  tbe 
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particalar  estate  haylncr  not  expired:  though  he 
may  in  his  life-time  sell  both  his  and  wife's  in- 
terest. 

Upshaw  V.  nx>shaw  and  others,  381 

8.  See  Election,  No.  1. 

INCUMBRANCE. 
See  Surety. 

INDIANS. 

1.  No  native  American  Indian,  brouffht  into 
Virginia  since  the  year  IWl,  coald,  under  any 
circumstances,  be  lawfully  made  a  slave. 

Pallas  and  others  v.  Hill  and  others,  149 

2.  The  manuscript  act  of  leei.  and  not  the  printed 
revisal  of  1705.  fixes  the  period  at  which  the  rlsrht 
of  makinff  slaves  of  Indians  was  restricted.        Ibid. 

8.  What  evidence  admissible.in  tracing  a  descent 
from  Indians,  insults  brought  for  freedom.  See 
Evidence,  Nos.  8, 9. 

INDORSEE. 
See  Assignment 

INDORSER. 
See  Assignment. 

INFANCY. 
See  Limitation,  No.  2. 

INJUNCTION. 

1.  It  is  irreffular,  after  a  decree  of  an  inferior 
Court  dismissing  a  bill  of  injunction,  to  apply  to 
the  superior  Court  for  a  new  injunction  to  stay 
proceediBffs  on  the  Judcrment  at  law  during  the 
pendency  of  an  appeal  from  the  decree. 

Graves  v.  Graves,  22 

2.  To  stay  waste,  in  what  cas4  to  be  granted  to  a 
vendor  asrainst  a  vendee  to  whom  he  has  sold  a 
tract  of  land  in  fee-simple,  retaining  the  title  as 
a  security  for  the  purchase-moAey. 

Scott  V.  Wharton.  25 

8.  An  order  from  the  Chancellor,  ffrantingr  an 
injunction  to  a  judcrment  at  common  law  upon  the 
usual  terms,  is  not  sufficient  to  stay  the  proceed- 
InfiTs,  until  the  complainant  has  compiled  with  the 
terms  of  the  order,  by  giving  bond  and  security. 

Clarke  V.  Hoomes's  Ex'rs  and  others,  23 

4.  In  such  case,  it  is  no  contempt  of  the  Court  of 
Chancery,  in  the  plaintiff  or  the  Sheriff,  to  proceed 
to  sell  under  the  execution,  notwithstanding  the 
Chancellor's  order  was  shewn  them.  Ibid. 

5.  Costs  should  not  be  taxed  ui>on  overruling  or 
sustaining  a  motion  to  dissolve  an  injunction. 

Barnett  v.  Spencer,  7 

6b  An  appeal  ouffht  not  to  be  allowed  from  a 
disimission  of  a  bill  of  injunction  under  the  act  of 
Assembly,  the  injunction  having  been  dissolved, 
and  no  cause  shewn  against  such  dismission  at 
the  next  term. 

Anderson  &  Thurmond    v.    Elllnflrton    and 
Others.  10 

7.  A  bill  of  injunction,  and  the  proceedinffs 
thereupon,  are  not  properly  part  of  the  record 
of  the  judgment  at  common^  law:  neither  ought 
such  papers  to  be  brought  up  to  the  superior 
Court  by  a  certiorari,  on  a  suggestion  of  diminu- 
tion in  that  record. 

Hite's  Heirs  v.  Wilson  &  Dun  lop,  266 

8.  An  injunction  to  a  Judgment  at  law  ought  not 
to  be  sustained  merely  on  the  ground  of  error, 
however  palpable;  but  to  enUtle  the  party  to 
relief,  there  ought  to  be  some  special  grounds  of 
equity.    See  Equity,  Nos.  9,  10. 

9.  Damages  are  not  to  awarded  on  dissolving 
injunctions  which  were  depending  at  the  com- 
jnencement  of  the  act  of  the  20th  of  January,  1804, 
viz.  on  the  1st  of  May,  1804. 

Beatty  V.  Smith  &  Thompson,  ^95 

10.  An  order  reinstating  and  directing  an  issue, 
not  an  interlocutory  decree,  from  which  an  appeal 
can  be  allowed. 

Price  V.  Strange.  615 

INQUIRY,  WRIT  OP. 

1.  How  far  a  verdict  on.  to  be  received  as  evi- 
dence that  the  mother  of  the  plaintiff  was  entitled 
to  her  freedom.    See  Evidence,  No.  9. 

2.  A  writ  of  inquiry  cannot  be  executed  In  the 
General  Court,  or  a  District  Court,  at  the  term 
next  succeeding  the  rule  day  on  which  the  office 
judgment  was  confirmed;  because  the  defendant 
has  the  whole  term  to  set  aside  the  writ  of  inquiry, 
and  plead  to  Issue. 

CraghiU   and  others,    and    Little's  Adm'rs 
V.  Page,  Governor,  &c.,  446 

641  ^INSPECTORS. 

See  Tobacco. 
1.  What  action  may  be  maintained  against  inspec- 
tors for  the  non-delivery  of  tobacco.    See  Action, 
No.  & 


INTEREST. 

1.  See  Demand,  No.  1. 

2.  Interest  allowed  to  a  devisee  of  slaves  in  re- 
mainder, and  certain  expenses  of  maintenance, 
&c.;  the  devisee  having  paid  a  sum  of  money  to 
relieve  them  from  execution  while  in  possession  of 
tenant  for  life,  and  afterwards,  (supposing  herself 
entitled  to  them,  and  having  taken  them  Into  her 
own  possession.)  being  compelled  by  a  Court  of 
Equity  to  relinquish  them. 

Upshaw  V.  Upshaw,  &c.,  881 

8.  Interest  on  an  unliquidated  account  ought 
not  to  be  allowed. 

Waggoner  v.  Gray's  Adm'rs,  603 

INTERLINEATIONS. 
See  Wills,  No.  8. 

INTERLOCUTORY  DECREES. 

1.  The  Judges  of  the  several  Superior  Courts  of 
Chancery  cannot  grant  appeals  from  interlocutory 
decrees  In  vacation,  but  In  Court  only. 

The  President,  Ac  of  William  and  Mary  Col- 
lege V.  Hodgson  et  al.  Ex'rs  of  Lee,  557 

2.  A  decree  to  foreclose  a  mortg^age,  and  direct- 
ing a  sale  of  the  mortgaged  premises,  is  an  interloc- 
utory decree. 

Fairfax  v.  Muse's  Ex'rs  (in  note),  557 

&  A  decree  foreclosing  the  equity  of  redemption 
in  mortgaged  property,  and  appointing  commis- 
sioners to  make  sale,  &c.  is  but  interlocutory,  and 
an  appeal  cannot  be  allowed  by  a  County  Court 
from  such  decree,  even  in  term  time. 

Allen  V.  Belches  and  others,  595 

4.  An  order  of  the  Superior  Court  of  Chancery. 

reinstating  an  injunction,  and  directing  a  new  trial 

of  an  issue,  is  not  an  Interlocutory  decree  from 

which  an  uppeal  can  be  allowed. 

Price  V.  Strange,  615 

INVENTORY. 

1.  An  appraisement  of  the  estate  of  a  deceased 
person,  not  signed  by  the  executor  or  administra- 
tor, but  by  the  appraisers  only,  is  no  Inventory  of 
the  estate,  and  cannot  be  given  in  evidence  as  such. 
In  any  suit  by  or  against  such  executor  or  admin- 
istrator. 

Carr's  Ex'r  v.  Anderson,  861 

2.  Quere.  Whether,  to  authorise  the  giving  an 
inventory  and  appraisement  in  evidence,  it  must 
have  been  admitted  to  record,  as  well  as  signed 
by  the  executor  or  administrator,  and  by  the  ap- 
praisers? 

Carr's  Ex'r  v.  Anderson,  861 

8.  It  seems,  that  inventories  and  appraisements 
are  prima  facie  evidence  of  the  value  only  of  the 
property  inventoried  and  appraised;  being  no  evi- 
dence, against  any  person,  other  than  the  executor 
or  administrator,  that  such  property  belonged  to 
the  decedent.  Ibid. 

ISSUES  OUT  OF  CHANCERY. 

1.  It  is  the  right  and  usual  course  in  the  trial  of 
an  issue  out  of  Chancery  to  examine  the  witnesses 
viva  voce:  audit  cannot  properly  be  Inferred  that 
the  answer  and  depositions  were  the  only  evidence 
exhibited  on  such  trial;  on  the  contrary,  it  ought 
rather  to  appear,  that  such  written  evidence  was 
actually  made  use  of,  since  the  Court  of  Chancery 
ought  to  give  directions  respecting  the  reading  of 
the  papers  filed  in  the  cause. 

Paul  and  others  v.  Paul,  525 

2.  The  Court  before  whom  an  issue  out  of  Chan- 
cery was  tried,  having  been  satisfied  with  the  ver- 
dict of  the  Jury,  and  having  overruled  a  motion 
for  a  new  trial,  to  which  opinion  no  exception  was 
taken,  the  verdict  ought  forever  to  remain  undis- 
turbed. Ibid. 

ISSUES,  IN  PLEADING. 

1.  The  Clerk's  stating,  on  the  record,  "which 
pleas  the  plaintiffs  join,"  &c.  Is  not  a  Joining  of 
issue. 

Hite's  Heirs  v.  Wilson  &  Dunlop,  268 

2.  Where  there  are  two  Issues  in  fact,  and  the 
verdict  of  the  Jury  answers  to  one  only,  there  ought 
to  be  a  venire  facias  de  novo.  Ibid. 

8.  The  words  "usual  plea"  having  been  put  In  by 
the  defendant  to  a  count  In  a  writ  of  right,  it  was 
held  that  no  Issue  was  joined,  and  after  verdict, 
a  repleader  was  awarded. 

Taylors,  &c.  v.  Huston,  161 

4.  On  the  trial  of  an  Issue  upon  the  assumpsit  of 
the  testator,  an  assumpsit  of  his  executor  cannot 
be  given  In  evidence  to  establish  the  demand. 

Quarles's  Adm'x  v.  Llttlepage  &  Co.,  401 

JOINT  OBLIGATION. 
1.  The    surviving  obligor  in  a  joint  note    made 
since  the  act  of  1786,  (Rev.  Code,  vol.  1,  c.  24,  s.  8,  p. 
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31.)  is  alone  liable  to  an  action  at  law:  nor  can  the 
note  be  set  np  in  equity  asrainst  the  representatives 
of    the    deceased     obligor,   but    on   the    ground 

of  a  moral  obligation  antecedently  existinff 
642     *on  his  part  to  pay  tbe  money. 

Chandler's  Ex'x  v.  Hill.  &c.  Ex'rs  of  Neal,  124 
8.  See  Bond,  No.  14. 

JUDGES. 
1.  The  Judges  of  the  several  Superior  Courts  of 
Chancery  cannot  errant  appeals  from  interlocu- 
tory decrees  in  vacation,  but  in  Court  only. 

The  President  &c.  of  William  and  Mary  Col- 
lege V.  Hodffson  et  al.  Ex'rs  of  Lee,  567 

JUDGMENT. 

1.  A  Judgment  ousrht  not  to  be  reversed  on  the 
rround  that  the  Court  below  admitted  illegal  evi- 
dence, or  grave  an  erroneous  instruction  to  the  Jury, 
unless  it  appear  that  some  injury  could  possibly 
have  resulted  therefrom  to  the  party  appealing. 

Preston  v.  Harvey,  66 

2.  How  a  judgment  on  a  caveat,  that  no  ffrant 
shall  issue  to  the  caveatee  on  an  Inclusive  survey 
ouGTht  to  be  entered,  where  it  appears  that  he  has 
any  other  claim  or  survey  under  which  he  may 
possibly  hold  a  part  of  the  land.  See  Caveat, 
Nos.  1,  2.    See  Injunction,  No.  1. 

8.  A  District  Court  ou^ht  not.  in  any  case,  merely 
to  reverse  the  judgment  of  a  County  Court  in  gen- 
eral terms;  but  should  proceed  to  render  such 
judfirment  as  the  County  Court  ousrht  to  have  ren- 
dered. 

Mantz  V.  Hendley,  806 

4.  Where  a  release  of  errors  is  pleaded  to  a  super- 
sedeas, and  found  for  the  defendant  in  error,  what 
the  judfirment  should  be. 

Hite*8  Heirs  v.  WiUon  &  Dunlop,  268 

5l  Judfirment  ousrht  never  to  be  ffiven,  in  a  sum- 
mary way.  in  favour  of  any  plaintiff  who  does  not 
brlncr  himself  fully  within  the  terms  of  the  law  un- 
der which  he  proceeds. 

Stuart  V.  Hamilton,  48 

6.  Error  in  a  judgment  at  law,  however  apparent, 
is  no  fixound  for  relief  in  equity;  but  the  party 
must  shew  some  special  equitable  circumstances  to 
entitle  him  to  the  Interposition  of  a  Court  of  Chan- 
cery.   See  Equity,  Nos.  9.  10. 

7.  A  person  not  a  party  to  a  judgment,  is  not 
bound  by  it  either  in  law  or  equity,  merely  on  the 
ground  that  he  was  present,  and  cross-examined 
tbe  witnesses. 

Turpln.  Adm'r  of  James,  v.  Thomas's  Repre- 
sentatives, 189 

8.  The  Clerk  of  a  County  Court  having  by  mistake 
failed  to  enter  a  judgment  on  a  verdict,  and  an  ap- 
peal being  taken,  such  appeal  ought  to  be  dismissed, 
notwithstanding  the  County  Court,  afterwards, 
during  the  pendency  of  the  appeal,  corrects  the 
error  by  having  the  judgment  entered  and  certi- 
fied to  the  District  Court 

Tatum  and  Wife  v.  Snidow.  642 

9.  A  judgment  ought  not  to  be  reversed,  on  the 
ground  that  improper  evidence  offered  by  the  ap- 
pellant was  admitted  by  the  inferior  Court,  where 
it  appears  that  such  evidence  did  not  influence  the 
verdict. 

Faulcon,  Adm'r  of  Hamlin,  v.  Harriss,  660 

10.  Under  what  circumstances  an  unconditional 
confession  of  judgment  by  an  executor,  in  an  ac- 
tion brought  on  the  bond  of  his  testator,  bars  his 
relief  in  equity. 

Freelands  v.  Royall,  &c.,  676 

JURISDICTION. 
1.  How  far  a  Court  of  Equity  will  interfere  after 
a  trial  at  law.     See  Equity.  Nos.  9. 10, 11. 

JURORS. 
1.  In  what  case  the  evidence  of.  will  be  received 
in  a  Court  of  Equity  to  declare  the  motives  which 
induced    them   to  find    excessive    damages.    See 
Equity,  No.  (J. 

JURY. 
1.  It  is  the  province  of  the  Jury,  and  not  of  the 
court,    to   judge    of     the   circumstances    under 
which   a  patent  for  lands   may  be  presumed  to 
have  formerly  issued. 

Archer,  Adm'r  of  Tanner,  v.  Saddler.  870 

LANDS. 

1.  Not  listed,  Ac.  were  not  liable  to  forfeiture  for 
non-payment  of  taxes  under  the  act  on  December 
27th,  1790.    See  Forfeiture,  No.  1. 

Kinney  v.  Beverley,  818 

2.  A  patent  or  grant  for,  may,  under  circum- 
stances, be  presumed  to  have  formerly  issued. 

Archer.  Adm'r  of  Tanner,  v.  Saddler.  870 

See  Patent  for  Lands.  No.  1. 
8.  See  Patent  for  Lands.  No.  8. 
4.  An  administrator  with  the  will  annexed,  being 


in  possession  of  lands  therein  directed  to  be  sold, 
may  maintain  a  caveat  to  prevent  any  other  person 
from  obtaining  a  patent  for  the  same  as  waste  and 
unappropriated. 

Archer.  Adm'r  of  Tanner,  v.  Saddler.  sn) 

LEGATEES. 
1.  Ought  to  have  notice  of  the  settlement  of  an 
648     administration  account  by  commissioners  *in 
Chancery. 
Campbell  and  Wife  v.  Winston,  &c.  10 

2.  The  right  of  a  purchaser,  at  pnblic  auction, 
from  an  executor,  of  slaves  specifically  bequeathed 
by  the  testator,  cannot  be  disturbed  by  the  legatee, 
whether  the  sale  be  necessary  for  the  payment  of 
debts  or  not;  unless  it  be  proved  that  the  purchaser 
knew  there  were  no  debts  to  render  such  sale  neces- 
sary ;  the  remedy  of  the  legatee  bein^.  otherwise, 
against  the  executor  only. 

Sale  V.  Roy.  e» 

LIMITATION. 

1.  The  act  of  limitations  will  run  against  a  prom- 
ise in  writing  which  is  merely  nudum  pacinm. 
though  the  testator  charge  his  lands  with  the  pay- 
ment of  his  debts.    See  Nudum  Pactum. 

2.  When  the  act  of  limitations  once  begins  to  run. 
its  operation  never  ceases  by  the  intervention  of 
infancy,  coverture,  or  other  legal  disability. 

Fltzhughs  V.  Anderson  and  others,  289 

LOAN. 
1.  When  a  loan  of  slaves  will  be  deemed  a  gift,  in 
favour  of  creditors  and  purchasers  of  the  person  to 
whom  they  were  lent.    See  Fraud,  No.  6. 

•MANDAMUS. 
1.  When  it  may  be  awarded  to  compel  the  admis- 
sion of  a  deed  to  record;  which  admission  is  a  mere 
ministerial  act  of  th^  Court,  and  gives  the  deed  no 
additional  validity.    See  Deeds.  No.  8. 

MANUSCRIPTS. 
See  Acts  of  Assembly,  No.  l. 

MINISTERIAL  ACT  OP  COURTS. 
1.  The  admission  of  a  deed  to  record  is  a  mere 
ministerial  act  which  arives  It  no  additional  valid- 
ity, and  may  be  compelled  by  a  peremptory  manda- 
mus.   See  Deeds,  No.  3. 

MINUTE-BOOK. 
See  Amendment  No.  1. 

MISTAKE. 

1.  What  fraudulent  and  dilatory  conduct  of  a  per- 
son on  whom  a  writ  has  been  served  by  mistake 
will  bar  him  from  relief  in  equity.  See  Equity. 
No.  2. 

2.  For  what  mistake  in  the  judgment  of  arbitra- 
tors an  award  may  be  set  aside;  for  what  not  See 
Award,  No.  1. 

8.  See  Judgment  No.  8. 

"MOJIEOR  LESS." 
1.  What  deficiencies  the  vendor  of  a  tract  of  land, 
who  conveys  it  as  containing  so  many  acres  "more 
or  less,"  will  be  bound  to  make  compensation  for; 
what  not    See  Purchaser,  Nos.  8.  4, 

MORTGAGE. 

1.  A  decree  being  entered  for  the  sale  of  mort- 
gaged property,  of  which  a  person  not  a  party  to 
the  suit  is  found  to  be  In  possession:  a  rule  may  be 
made  upon  such  person:  and.  unless  he  shew  a 
paramount  right  In  himself,  the  property  may  be 
ordered  to  be  delivered  to  the  commissioners  act- 
ing under  the  decree:  and.  if  necessary,  such  order 
may  be  enforced  by  an  attachment 

The  Commonwealth  v.  Ragsdale,  and  Rags- 
dale  V.  The  Commonwealth.  8 

2.  See  Bonds.  No.  2. 

8.  In  a  bill  to  foreclose  a  mortgage,  the  devisees 
of  the  land  mortgaged  ought  to  be  parties,  and  not 
the  executors  of  the  mortgafiror. 

Graham's  Ex'rs  v.  Carter,  S 

4.  See  Purchaser,  No.  2. 
See  Demand,  No.  1. 

MOTION. 

1.  On  whose  behalf  a  motion  lies  against  tbe 
Sheriff  for  failing  to  collect  the  County  levy,  or  any 
part  thereof.    See  County  Creditor,  No.  1. 

Stuart  V.  Hamilton,  48 

2.  The  remedy,  by  motion,  for  the  sums  appro- 
priated by  the  Court  in  laying  the  levy,  lies  in  fa- 
vour of  the  County  creditors  only.  See  County  Cred- 
itor. No.  8. 

8.  See  Summary  Proceedlnfirs,  No.  1. 
4.  Error  In  interlocutory  decree  may  be  corrected 
by  motion  or  petition  to  the  Court 

Banks  v.  Anderson  and  others,  SO 
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5.  Wben  and  by  whom  it  may  be  made,  without 
notice,  to  procure  the  emanation  of  an  execution, 
or  to  quash  one;  and  an  appeal  taken  from  the  decis- 
ion of  the  Court  thereon.    See  Execution,  No.  6. 

644  •NEQBO  OR  MULATTO. 

See  Slaves. 
1.  Where  a  ne^ro  or  mulatto,  claiming  freedom, 
obtains  an  injunction  to  prevent  his  or  her  bein? 
carried  out  of  the  Commonwealth  before  the  con- 
troversy be  decided;  the  Court  will  order  the  plain- 
tiff to  be  kept  and  maintained  by  its  officer,  during 
the  controversy,  unless  the  defendant  will  fftve  bond 
and  security  for  his  or  her  forthcoming:  which  if 
he  falls  to  do.  he  will  be  answerable  to  the  officer 
for  the  plaintiff's  expenses,  notwithstandiufir  the 
suit  should  be  decided  in  his  favour. 

Sarah  v.  Henry,  19 

NEW  TRIAL. 

1.  In  what  case  a  Court  of  Equity  will  grant  a  new 
trial  of  the  issue  in  an  action  of  trespass.  See 
Equity,  No.  6. 

See  Issues  out  of  Chancery,  No.  1. 

NOTICE. 

1.  To  legatees  or  distributees  is  necessary  pre- 
vious to  the  settlement  of  an  administration  account 
by  commissioners  in  Chancery. 

Campbell  and  Wife  v.  Winston  and  others,  10 

2  See  Purchaser,  No.  2. 

&  When  to  be  ffiven,  on  proving  exhibits  at  the 
hearing.    See  Exhibits. 

4.  A  motion  may  be  made  to  the  Court  by  a  party 
to  quash  an  execution,  or  to  direct  the  clerk  to  issue 
one.  (where  he  refuses.)  without  any  previous  no- 
tice.   See  Execution.  No.  0. 

5.  See  Depositions.  No.  4. 

NUDUM  PACTUM. 

1.  Under  what  circumstances  a  promise  in  writ- 
ing will  be  considered  merely  nudum  pactum,  and 
will  not  be  enforced  even  in  equity. 

Chandler's  Ex'x  v.  Hill.  &c.  Ex'rs  of  Neale,       124 

2.  A  trust  created  by  will  for  the  payment  of  debts, 
by  a  areneral  direction  that  all  the  testator's  debts 
shall  be  paid,  extends  only  to  such  as  he  is  bound  in 
conscience  to  pay:  therefore  an  undertaking  which 
is  merely  nudum  pactum  is  not  comprehended,  and 
may  be  barred  by  the  act  of  limitations.  ibid. 

NULLA  BONA. 
1.  The  return  of.  upon  an  execution  in  favour  of 
the  assigrnee  of  a  bond  against  the  obliffor.  is  suffi- 
cient to  charge  the  assismor,  so  that  no  proof  can  be 
admitted  that  the  oblifiror  was  not  insolvent 

Ooodall  V.  Stuart.  106 

OBLIGATION. 
See  Bond. 

Joint  Obligation. 

OBLIGOR. 
See  Assignment 
Bond. 
Joint  Obligation. 

ORDER  BOOK. 
See  Amendment  No.  1. 

OYER. 
See  Bond,  No.  10. 

PAROL  EVIDENCE. 
See  Evidence. 

Specific  Performance. 

PARTIES. 

1.  Who  are  proper  parties  to  a  bill  for  discovery 
of  assets.    See  Executors  and  Administrators,  No.  1. 

2.  How  far  a  verdict  shall  be  evidence  between  the 
parties,  or  their  privies.    See  Verdict  No.  1. 

3.  In  a  bill  to  foreclose  a  mortsrage.  the  devisees 
of  the  land  mortgafired  ougrht  to  be  parties,  and  not 
the  executors  of  the  mortgagor. 

Graham's  Ex'rs  v.  Carter.  0 

4.  R.  C.  and  others  being  tenants  in  common  of 
certain  lands,  and  R.  C.  having  sold  a  part  thereof 
to  E.  W.  and  others,  a  decree  for  partition  obtained 
by  the  other  tenants  against  R.  C.  in  a  suit  com- 
menced subsequently  to  the  sale,  is  no  evidence  in 
their  favour,  in  an  action  of  ejectment  brought  by 
them  against  the  vendees,  who  were  no  parties  to 
the  suit  for  partition. 

Carter  v.  Washington  and  others,  81 

E>.  A  person  not  a  party  to  a  judgment,  is  not 

bound  by  It,  either  in  law  or  equity,  merely  on  the 

ground  that  he  was  present  and  cross-examined 

the  witnesses. 

Turpin,  Adm'r  of  James,  v.  Thomas's  Repre- 
sentatives, 189 


6.  Where  a  suit  has  abated  by  the  death  of  a  party, 

it  ought  to  be  revived  in  the  names  of  his  rep- 
546     resen  tati  ves.  and  not  in  *the  general  character 
of  representatives. 
Turpin.  &c.   v.    Thomas's   Representatives, 
note  (1).  189 

7.  A  party  may.  without  any  previous  notice,  move 
the  Court  to  direct  the  Clerk  to  issue  an  execution, 
or  may  move  to  quash  one:  and  it  will  be  so  far 
considered  a  cause  depending,  that  either  party 
may  take  an  appeal. 

The  Commonwealth  v.  Hewitt  181 

8.  A  deposition  cannot  be  read  to  affect  the  inter- 
est of  any  party  to  whom  no  notice  of  the  time  and 
place  of  taking  it  had  been  given. 

Stubbs  V.  Burwell,  636 

9.  See  Witness,  No.  6. 

10.  At  what  stage  of  the  proceedings  new  parties 
may  be  admitted,  in  a  contest  about  a  will.  See 
Wills.  No.  4. 

11.  Every  partner  ought  to  be  made  a  party  in  a 
suit  for  settling  the  accounts  of  the  copartnery. 

Waggoner  v.  Gray's  Adm'rs,  60a 

PARTNERS. 

1.  See  Award,  No.  2. 

2.  In  settling  the  accounts  of  a  mercantile  con- 
cern. In  a  controversy  between  the  partners  only,  it 
is  sufficient  to  examine  and  state  the  books  of  the 
copartnery,  without  requiring  vouchers  in  support 
of  each  specific  item. 

Fletcher  v.  Pollard,  644 

8.  The  answer  of  one  joint  partner,  in  the  name 

of  both,  deemed  sufficient  the  complainjant  having 

filed  a  general  replication,  and  taken  no  steps  to 

compel  an  answer  from  the  other  partner. 

Freelands  v.  Roy  all.  &c.,  675 

4.  In  a  suit  for  settling  the  concerns  of  a  copart* 
nery,  every  partner  ought  to  be  made  a  party;  and 
one  partner,  though  not  a  party  to  the  suit,  cannot 
be  a  witness  for  another,  so  as  to  charge  their  com- 
panion, in  relation  to  the  partnership. 

Waggoner  v.  Gray's  Adm'rs.  608 

PATENT  FOR  LANDS. 

1.  May,  under  circumstances,  be  presumed  to  have 
formerly  Issued:  of  which  circumstances,  and  of 
the  conclusion  to  be  drawn  from  them,  it  is  the  pro- 
vince of  the  Jury,  and  not  of  the  Court  to  judge. 

Archer.  Adm'r  of  Tanner,  v.  Saddler.  370 

2.  In  this  case,  the  circumstance  of  upwards  of 
sixty  years  peaceable  and  uninterrupted  possession 
in  the  caveator,  and  those  under  whom  he  claimed, 
together  with  the  payment  of  quit-renU  before,  and 
taxes  since  the  revolution,  was  considered  as  suffi- 
cient ground  for  such  presumption.  Ibid. 

8.  An  administrator  with  the  will  annexed,  being 
in  possession  of  lands  therein  directed  to  be  sold, 
may  maintain  a  caveat  to  prevent  any  other  person 
from  obtaining  a  patent  for  the  same  as  waste  and 
unappropriated. 

Archer,  Adm'tof  Tanner,  v.  Saddler,  870 

PEDIGREE. 

1.  What  evidence  may  be  given  in  tracing  a  pedl 

gree,  in  a  suit  for  freedom.    See  Evidence,  Nos.  8,  9 

PERSONAL  PROPERTY. 
See  Real  and  Personal  Property. 
PLEADINGS. 

1.  See  Attachment,  No.  8. 

2.  How  a  plea  in  abatement  to  an  attachment 
ought  to  conclude.    See  Attachment  No.  4. 

8.  A  general  demurrer  to  a  plea  in  abatement 
ought  to  be  sustained,  though  the  plea  be  defective 
in  point  of  form  only. 

Mantz  V.  Hendley.  808 

4.  The  plea  that  the  defendant  never  absconded 

is  a  plea  in  abatement  Ibid. 

6.  What  matters  In  bar  of  a  writ  of  supersedeas 

ought  to  be  pleaded. 

Hite's  Heirs  v.  Wilson  &  Dunlop,  268 

6.  The  Clerk's  stating  on  the  record,  "which  pleas 
the  plaintiffs  join."  &c.  is  not  a  joining  of  issue. 

Ibid. 

7.  In  a  writ  of  right,  all  the  pleadings  must  be  in 
writing,  and  at  full  length;  and.  therefore,  in  this 
case,  the  defendant  having  put  in  as  a  plea  the 
words  "usual  plea."  it  was  decided  that  no  issue  was 
joined:  and,  after  a  verdict  for  the  defendant  a 
repleader  was  awarded. 

Taylors,  &c.  v.  Huston.  161 

8.  In  debt  on  a  sheriff's  bond,  the  declaration, 
charging  that  he  failed  to  pay  the  taxes  on  demand,, 
instead  of  at  the  time  appointed  by  law,  was  held 
sufficient  after  verdict. 

Winslow  and  others  v.  The  Commonwealth,     459 

9.  What  averments  necessary  in  a  bond  given  in 
the   aliernative  to  pay  a  specified  sum,  or  such 
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further  sum  as  would  be  sufficient  to  purchase  as 
much  property  as  such  specified  sum  would  pur- 
chase at  a  period  antecedent  to  the  date  of  the  bond. 
See  Bond,  Nos.  16, 17. 

PRACTICE. 

1.  In  ejectment,  on  the  death  of  the  lessor  for  the 
plaintiff,  security  for  costs  must  be  sriven. 

Carter  v.  Washington,  Ac..  81 

2.  What  steps  may  be  taken  where,  a  decree  hav- 

ing been  entered  for  the  sale  of  mortfirared 

646     property,  a  person  not  a  party  to  •the  suit  is 

found  to  be  in  possession.    See  Mortfirafire,  No.  1. 

8.  When  a  suit  inequity  maybe  brouerht  for  the 

discovery  of  assets,  and  who  are  proper  parties. 

See  Executors  and  Administrators.  No.  1. 

4.  Notice  ouffht  to  be  ^Iven  to  the  legatees  or  dis- 
tributees, before  commissioners  appointed  by  the 
Court  of  Chancery  proceed  to  settle  an  administra- 
tion account. 

Campbell  and  Wife  v.  Winston  and  others,       lo 

5.  Additional  rules  of,  in  the  Superior  Court  of 
Chancery  for  the  Richmond  district,  i 

6.  Where  the  answer  does  not  answer  a  material 
allefiratlon  of  the  bill,  the  plaintiff  may  except  to  it 
as  insufficient  or  may  move  to  have  that  part  of  the 
bill  taken  for  confessed. 

Danrerfield  and   others  v.    Claiborne  and 
others,  17 

7.  See  Superior  Court  of  Chancery,  No.  1. 

8.  In  what  manner  an  erroueous  interlocutory 
decree  ouarht  to  be  corrected.    See  Decree.  No.  6. 

9.  See  Answer  In  Chancery,  No.  1. 

10.  See  Answer  in  Chancery,  No.  2. 

11.  See  Account.  Nos.  2.  8. 

12.  In  a  writ  of  rlffht  all  the  pleadings  must  be  in 
writing,  and  at  full  length ;  and,  therefore,  the  de- 
fendant in  this  case  having  put  in  as  a  plea  the 
words  "usual  plea,"  it  was  decided  that  no  issue 
was  joined;  and.  after  verdict  for  the  defendant,  a 
repleader  was  awarded. 

Taylors,  &c  v.  Huston.  161 

18.  A  party  may.  without  any  previous  notice, 
move  the  Court  to  direct  an  execution  to  be  issued, 
(where  the  clerk  refuses.)  or  to  quash  an  execution: 
and  it  will  be  so  far  considered  a  cause  depending 
that  either  party  may  appeal. 

The  Commonwealth  v.  Hewitt,  181 

14.  An  appeal  having  abated  at  one  term  by  the 
death  of  the  appellant;  at  the  next  term  a  scire 
facias  was  awarded  on  the  motion  of  his  adminis- 
trator, who  had  qualified  since  the  abatement  for 
the  appellee  to  shew  cause  why  the  appeal  should 
not  be  revived. 

Gibbsv.  Perkinson,  811 

16.  See  Deposition,  Nos.  8.  4. 

16.  The  answer  of  one  joint  partner,  In  the  name 
of  both,  deemed  sufficient,  the  complainant  having 
filed  a  general  reDlication,  and  taken  no  steps  to 
compel  an  answer  from  the  other  partner. 

Freelands  v.  Royall,  Ac,  676 

PRESUMPTION. 

1.  When  an  obligor  in  a  bond  against  whom  the 
suit  is  not  brought,  will  be  presumed  to  be  dead. 
See  Bond,  No.  14. 

2.  When  a  patent  for  land  may  be  presumed,  and 
whether  by  the  Court  or  Jury. 

Archer,  &c.  v.  Saddler,  870 

PURCHASER. 

1.  See  Executors  and  Administrators,  No.  0. 

2.  An  innocent  surety  of  the  vendee  of  a  tract  of 
land  previously  mortgaged  by  the  vendor,  (but  of 
which  mortgage  the  vendee  had  no  notice,)  is  not 
bound  to  make  good  the  loss  sustained  by  a  subse- 
quent purchaser  of  the  same  land,  who  was  evicted 
by  a  sale  thereof,  under  a  decree  to  foreclose  the 
mortgage. 

Pollard  V.  Cartwright,  Brand  and  others,        116 

3.  A  vendor  who  conveys  a  tract  of  land,  with  gen- 
eral warranty,  as  containing  by  estimation  a  speci- 
fied quantity,  more  or  less,  when,  in  fact,  his  own 
title  papers  call  for  less  than  such  specified  quantity, 
is  bound  to  make  good  the  difference  to  the  pur- 
chaser. 

Nelson  v.  Matthews  and  another.  164 

4.  A  deficiency  of  eight  acres  in  a  tract  of  662  acres 
is  no  more  than  a  purchaser  who  buys  for  more  or 
less  may  reasonably  expect.  Ibid. 

5.  Where  land  is  sold  with  warranty,  and  there  is 
a  deficiency  in  the  quantity,  the  purchaser  Is  en- 
titled to  compensation  for  the  value  of  such  defi- 
ciency, not  at  the  time  when  it  is  discovered,  but  at 
the  time  of  the  contract.  Ibid. 

6.  If  several  tracts  of  land  be  sold,  as  adjoining 
each  other,  for  a  gross  sum.  and  no  specification  be 
made  at  the  time  of  the  contract,  of  the  quality  or 
separate  value  of  each  parcel;  and  there  be  a  defi- 
ciency in  the  quantity  of  each:  the  purchaser  will 
be  entitled   to  compensation  for  such  deficiency. 


according  to  the  average  value  of  the  whole  tract 
and  not  of  the  several  tracts  taken  separately. 

Ibid. 

7.  See  Fraud,  No.  6. 

"QUOD  CUM." 
See  Trespass  quare  clausum  fregit 

REAL  AND  PERSONAL  PROPERTY. 
^  1.   A  still,  not  fixed  to  the  freehold  in  a  house 
which  might  be  injured  by  its  removal,  is  persoaal 
property,  and  goes  to  the  executor,  not  to  the  heir. 
Crenshaw  and  others  v.  Crenshaw*s  Ex'r  and 
others,  22 

647  ♦RECORD. 

1.  A  bill  of  injunction,  and  the  proceediaes 
thereupon,  are  not  properly  part  of  the  record  of 
the  judgment  at  common  law;  neither  ought  sncli 
papers  to  be  broueht  up  to  the  Superior  (}oart  by  a 
certiorari,  on  a  suggestion  of  diminution  in  that 
record. 

Rite's  Heirs  v.  Wilson  &  Dun  lop.  MB 

3.  To  what  extent  the  record  of  a  verdict  and 
judgment  upon  a  writ  of  inquiry,  in  a  suit  between 
the  mother  of  the  plaintiff  and  a  third  person,  may 
be  given  in  evidence  to  establish  the  plaintiff's 
right  to  freedom.    See  Evidence,  No.  9. 

8.  The  effect  of  admitting  a  deed  to  record.  See 
Deeds.  No.  2. 

RECORDING  OF  DEEDS. 
1.  Is  a  mere  ministerial  act  of  the  Court  which 
gives  no  additional  validity,  and  may  be  compelled 
by  a  peremptory  mandamus.    See  Deeds.  Nos.  2. 8. 

RECJOURSE. 
1.  Effect  of  the  words  "without  recourse"  in  the 
assignment  of  an  agreement  to  convey  lands.   See 
Assignment  No.  4. 

RELEASE. 

1.  See  Assault  and  Battery,  No.  1. 

8.  A  release  of  errors,  where  it  is  not  properly  a 

part  of  the  record,  ought  to  be  pleaded  to  a  writ  of 

supersedeas;  and   an    issue   joined   on  such  plea 

ought  to  be  tried  by  a  Jury. 

Hite's  Heirs  v.  Wilson  &  Dunlop.  968 

8.  If  such  plea   be  found   for  the  defendant  in 

error,  what  the  judgment  should  be.  Ibid. 

REMEDIAL  STATUTES. 
See  Acts  of  Assembly,  No.  8. 

REPLEADER. 
1.  Awarded  after  verdict  and  judgment  for  the 
defendant  in  a  writ  of  right;  there  having  been  no 
Issue  joined  in  the  cause;  only  the  words  "asnal 
plea"  and  "joinder"  entered  by  the  Clerk. 

Taylors,  &c.  v.  Huston,  161 

REPRESENTATIVES. 
See  Revivor. 

RETROSPECTIVE  LAWS. 
See  Acts  of  Assembly,  No.  8. 

REVIEW.  BILL  OF. 
See  Bill  of  Review. 

REVIVOR. 
1.  A  suit  abated  by  the  death  of  a  party  ougbtto 
be  revived  for  or  against  the  reprcsenutives  by 
name,  and  not  in  the  general  character  of  repre- 
sentatives. 

Turpi n,  Adm'r  of  James,  v.  Thomas's  Repre- 
sentatives. 189,  note  (I) 

RIGHT,  WRIT  OF. 
See  Writ  of  Right 

RULES  OF  PRACTnCE. 

1.  Additional,  in  the  Superior  Court  of  (Thancery 
for  the  Richmond  District  1 

2.  Where  the  answer  Is  silent  as  to  a  material  al- 
legation of  the  bill,  the  plaintiff  may  except  to  it  as 
insufficient,  or  may  move  to  have  that  part  of  the 
bill  taken  for  confessed. 

Dangerfield,  &c.  v.  Claiborne,  &c.,  1? 

SCIRE  FACIAS. 
1.  How  an  appeal  abated   at  one    term  by  the 
death  of  the  appellant  may  be  revived  at  anotber 
by  scire  facias  awarded  on  the  motion  of  his  repre- 
sentative.   See  Appeal,  No.  7. 

SEALING. 
See  Signing  and  Sealing. 

SECURITY  FOR  COSTS. 
1.  See  Ejectment  No.  1. 
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SECURITIES. 

1.  Of  executor,  ought  to  be  made  parties  to  a  suit 
in  equity  for  the  discovery  of  asseu. 

Clarke  v.  Webb  and  others,  8 

2.  The  vendor  of  a  tract  of  land  having  previously 
Incumbered  it  with  a  mortffaffe,  of  which  the  vendee 
had  no  notice,  the  innocent  surety  in  the  bond 
for  the  purchase-money  is  not  liable  to  make  ffood 
the  loss  of  a  subsequent  purchaser  evicted  by  a 
decree  to  foreclose  the  mortsraire. 

Pollard  V.  Cartwrigrht.  Brand  and  others,        116 
8.  When  bound  by  a  bond,  though  a  total  blank 
be  left  for  the  name    in  the  oblisratory  part  he 
having  signed  and  sealed  it. 

Hartley  &  Ferguson  v.  Yates,  898 

648        *4.  As  to  action  surviving  on  a  joint  note. 
See  Joint  Obligation. 

SHERIFFS. 

1.  In  what  manner  the  creditor  of  a  County  may 
proceed  against  a  Sheriff  who  fails  to  pay  the  sum 
due  to  him.    See  County  Creditor.  Nos.  1, 2«  8. 

2.  See  Contempt,  No.  1. 
a  See  Execution,  No.  2. 

4.  A  forthcoming  bond  held  ffood,  though  a 
blank  was  left  for  the  name  of  the  Hiffh  Sheriff,  to 
whom  the  property  was  to  be  delivered. 

Hartley  &  Ferguson  v.  Yates,  898 

6b  Judgment  sustained  on  a  Sheriff's  bond,  though 
given  to  the  Commonwealth  instead  of  the  Treas- 
urer.   See  Bond,  No.  16. 

SIGNING  AND  SEALING. 
1.  When  sufficient  to  charge  the  surety  in  a  bond, 
tbough  a  total  blank  be  left  for  his  name  in  the 
obligatory  part 

Hartley  &  Ferguson  v.  Yates,  898 

SLAVES. 

1.  If  a  slave  who  is  hired  for  a  year  be  sick,  or 
run  away,  the  tenant  must  nevertheless  pay  the 
hire;  but  if  the  slave  die,  without  any  fault  in  the 
tenant,  the  owner,  and  not  the  tenant  should  lose 
the  hire  from  the  death  of  the  slave,  unless  other- 
wise ag'reed  upon. 

George  v.  Elliott  6 

2.  See  Executors  and  Administrators.  No.  0. 
8.  If  an  executor  sell  the  slaves  of  his  testator, 

when  there  are  no  debts  to  render  such  sale  neces- 
sary, and  buy  them  himself,  the  sale  may  be  set 
aside  at  the  instance  of  any  person  interested. 

Anderson  A  Starke  v.  Fox.  &c.,  846 

4.  See  Executors  and  Administrators.  No.  11. 

6.  See  Damages,  No.  1. 

&  When  the  right  of  making  slaves  of  Indians 
was  restricted.    See  Indians,  No.  1. 

7.  How  far  the  husband,  dying  in  the  lifetime  of 
his  wife,  may  dispose  of  slaves  to  which  she  is 
entitled  in  remainder  or  reversion,  but  which  he  had 
never  reduced  into  possession.  See  Husband  and 
Wife,  No.  2. 

8.  See  Election.  No.  1. 

9.  What  expense  of  maintenance,  Ac.  and  under 
what  circumstances  allowed. 

Upshaw  V.  Upshaw  and  others,  881 

10.  When  a  loan  of  slaves  will  be  deemed  a  gift  in 
favour  of  creditors  and  purchasers  of  the  person 
to  whom  they  were  lent    See  Fraud,  No.  6. 

SPECIAL  VERDICT. 
See  Bond,  No.  10. 

SPECIFIC  PERFORMANCE. 
1.  On  a  bill  to  compel  the  specific  performance  of 
a  written  agreement,  if  the  defendant  In  his  an- 
swer, deny  that  interpretation  of  the  agreement 
which  appears  obvious  according  to  its  words, 
parol  evidence  is  admissible,  on  the  part  of  the 
complainant  to  explain  it 

CouttB*s  Trustees  and  Ex'rs  v.  Craig,  618 

STATUTE  OF  FRAUDS. 
See  Frauds,  Statute  of. 

STATUTE  OF  LIMITATIONS. 
See  Limitation. 

STILL.   - 

1.  A  still,   not  fixed  to  the  freehold  in  a  house, 

which  might  be  injured  by  its  removal,  is  personal 

property,  and  goes  to  the  executor,  not  to  the  heir. 

Crenshaw  and   others  v.   Crenshaw's   Ex'r 

and  others,  8S 

SUMMARY  PROCEEDINGS. 
1.  Judgment  ought  never  to  be  given,  in  a  sum- 
mary way,  in  favour  of  any  plaintiff  who  does  not 
bring  himself  fully  within  the  terms  of  the   act 
under  which  he  proceeds. 

Stuart  V.  Hamilton,  48 


SUMMONS. 
1.  The  circumstance    that    a    witness   has  been 
summoned  and  fails  to  attend  is  not  sufficient  to 
authorise  the  reading  of  his  deposition  taken  de 
bene  esse.    See  Depositions,  No.  1. 

Minnis  V.  Echols,  81 

SUPERIOR  COURT  OF  CHANCERY. 

1.  Cannot  correct  errors  In  a  decree  of  an  inferior 
Court  by  an  original  suit;  although,  in  that  way, 
it  may  impeach  such  a  decree  for  fraud,  and,  under 
peculiar  circumstances,  would  lend  its  aid  to  carry 
a  decree  of  an  Inferior  Court  into  effect 

Banks  V.  Anderson  and  others,  20 

Graves  v.  Graves.  22 

2.  See  Chancery.  No.  2. 

SUPERSEDEAS. 
1.  What  matters  are  not  sufficient  grounds  for  a 
motion  to  quash    a   supersedeas,    but  should  be 
pleaded  against  it    See  Error,  No.  4. 

Kite's  Heirs  v.  Wilson  &  Dunlop,  268 

649  *2.  If  a  release  of  errors  be  pleaded  to  a 
supersedeas,  and  found  for  the  defendant  in 
error,  the  judgment  should  be.  not  that  the  judg- 
ment of  the  Court  below  be  affirmed,  but  that  the 
plaintiff  be  barred  of  his  writ  of  supersedeas. 

Hite's  Heirs  v.  Wilson  &  Dunlop,  268 

SURETY. 
See  Securities. 

SURVEY. 

1.  An  inclusive  survey  cannot  lawfully  be  made 
of  lands  held  by  entry  only. 

Preston  v.  Harvey.  66 

2.  In  what  manner  a  judgment,  (on  a  caveat) 
that  no  grant  shall  issue  to  a  caveatee  on  his 
inclusive  survey,  ought  to  be  entered,  where  it 
appears  that  he  has  any  other  claim  or  survey  by 
which  he  may  possibly  hold  a  part  of  the  land.  See 
Caveat  Nos.  1,  2. 

SURVIVOR. 
1.  The  surviving  obligor  in  a  joint  note  made 
before  the  act  of  1786,  (Rev.  Code,  vol.  1.  c  24,  s.  8.  p. 
81.)  is  alone  liable  to  an  action  at  law;  nor  can  the 
note  be  set  up  in  equity  against  the  representatives 
of  the  deceased  obligor,  but  on  the  ground  of  a 
moral  obligation  antecedently  existing  on  his  part 
to  pay  the  money. 

Chandler's  Ex'x  v.  Hilt  &c.  Ex'rs  of  Neale,      124 

TAXES. 
1.  In  what  case  lands  were  not  liable  to  forfeiture 
for  non-payment  of  taxes  under  the  act  of  December 
27th,  1790.    See  Forfeiture.  No.  1. 

Kinney  v.  Beverley,  818 

TOBACCO. 

1.  The  Commonwealth  cannot  be  compelled  to 
make  good  the  loss  of  tobacco  received,  inspected, 
and  passed  at  a  public  warehouse,  but  not  delivered 
by  the  inspectors  on  application  to  the  persons 
holding  the  notes:  notwithstanding  the  same  was 
unlawiull3'  converted  to  their  own  use  by  the 
inspectors,  or  be  otherwise  missing  and  not  ac- 
counted for,  and  the  inspectors  be  insolvent. 

Commonwealth  v.  Colquhouns  and  others.       218 

2.  What  action  may  be  maintained  against  in- 
spectors, for  the  non-delivery  of  tobacco.  See 
Action,  No.  8. 

TRESPASS  QUARE  CLAUSUM  FREGIT. 
1.  In  trespass quare  clausum  fregit  the  plaintiff 
declared,  for  that  whereas,  &c.;  the  defendant 
pleaded  not  guilty  as  to  the  whole  trespass,  and  a 
special  plea  of  justification;  the  plaintiff  joined 
issue  on  the  first  plea,  and  demurred  to  the  second : 
the  demurrer  having  been  sustained,  a  verdict  and 
judgment  were  rendered  for  the  plaintiff,  on  the 
first  plea  and  issue;  but  the  judgment  wais  reversed 
on  account  of  the  insufficiency  of  the  declaration; 
there  being  no  positive  averment 

Hord's  Ex'x  v.  Dishman,  696 

TRESPASS  VI  ET  ARMIS. 

1.  What  deed  held  insufficient  to  enable  the  persons 
named  as  trustees  to  maintain  trespass.  See  Deeds. 
No.  6. 

2.  The  defendant,  through  neglect  and  for  want 
of  due  caution,  but  without  any  design  to  injure, 
discharged  a  loaded  gun  in  a  public  place  where 
many  people  were  assembled,  the  contents  of  which 
gun  struck  the  plaintiff's  leg  and  wounded  him 
severely,  in  consequence  of  which  wound  the 
plaintiff  lost  his  leg,  and  incurred  great  expense 
in  effecting  its  cure,  besides  being  disabled  from 
carrying  on  his  business  as  before.  An  action  on 
the  case  for  consequential  damages  was  held  not  to 
lie;  but  that  the  proper  action  was  trespass  vi  et 
armis. 

Taylor  v.  Rainbow,  428 
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3.  The  distinction  between  trespass  vi  et  armts. 
and  trespass  on  tbe  case,  for  consequential  damages, 
is  this:  tbat.  where  the  act  done  is.  in  itself,  an 
immediate  injury  to  another's  person  or  property, 
there  trespass  vi  et  armis  will  lie.  and  not  such 
action  on  the  case;  but.  wbere  the  act  is  not  imme- 
diately injurious,  but  only  by  consequence,  and 
collaterally,  there  no  action  of  trespass  vi  et  armis 
will  He,  but  a  special  action  on  the  case  for  the 
^amasres  consequent  on  such  act.  Ibid. 

4.  In  trespass  vi  et  armis,  it  is  immaterial 
whether  the  injury  be  committed  wilfully  or 
not  Ibid. 

TRIAL. 
See  New  Trial. 

TRUST. 

1.  A  trust  created  by  will  for  the  payment  of 
debts,  by  a  ereneral  direction  that  all  the  testator's 
debts  shall  be  paid,  extends  only  to  such  as  he  is 
bound  in  conscience  to  pay:  therefore  an  under- 
takinar    which    is    merely  nudum  pactum    is   not 

comprehended,  and  may  be  barred  by  the  act 
060     of  «limiUtions. 

Chandler's  Ex'x  v.  Hill.  Ac.  Ex'rs  of  Neale.  124 

2.  What  kind  of  deed  did  not  convey  any  interest 
to  persons  named  as  trustees.    See  Deeds,  No.  5. 

TRUSTEE. 

1.  The  only  trustee  appointed  by  a  will  to  manage 
the  estate  of  infants  having-  died;  and  there  bein? 
no  provision  in  the  will  for  the  appointment  of  a 
successor;  a  Court  of  Equity  will  appoint  one. 

Dunscomb  v.  Dunscomb  and  others.  11 

2.  In  tbis  case,  the  trustee  appointed  by  the  Court 
was  required  to  fflve  bond  and  security,  for  the 
faithful  performance  of  his  duty,  in  a  penalty 
double  the  amount  of  the  trust-estate,  payable  to 
the  Judffe  of  the  Court,  and  his  successors  in 
office.  Ibid. 

5.  All  the  trustees,  appointed  by  a  will  to  manage 
an  estate  for  a  married  woman,  haviner  refused  to 
act.  a  Court  of  Equity  will  appoint  a  trustee  in 
their  room. 

Lee  V.  Randolph  and  others.  12 

USURY. 

1.  The  sale  of  a  bond  for  much  less  than  its 
nominal  amount  is  not  of  itself  usurious.  See 
Bonds,  No.  1. 

8.  A  bond  fflven  in  the  alternative  to  pay  a 
specified  sum  of  money,  or  such  further  sum  as 
would  be  sufficient  to  purchase  as  much  prop- 
erty as  such  specified  sum  would  purchase  at  a 
period  antecedent  to  the  date  of  the  bond,  held 
not  to  be  usurious.    See  Bond,  No.  16. 

VACATION. 
1.  Appeals  from  interlocutory  decrees  cannot  be 
ffranted  by  the  Judsres  of  the  Superior  Courts  of 
Chancery    in   vacation,    but   in   Court   only.    See 
Appeals.  No.  10. 

VARIANCE. 
1.  Judgment  beinff  obtained  by  default  on  a  bond 
with    collateral   condition,  no  advantaire    can  be 
taken  of  a  variance  between  the  bond  and  declara- 
tion. 

CraghiU  and  others,  Ac.    v.  Pave,  Governor, 
&C  446 

VENDITIONI  EXPONAS. 
1.  The  act  of  the  I9th  of  January.  1802,  (Rev.  Code, 
vol.  1.  c.  205.  p.  425,)  which  authorises  Clerks  of 
Courts  to  issue  writs  of  venditioni  exponas  in  cer- 
tain cases,  is  prospective  only  m  its  operation,  and 
consequently  does  not  extend  to  cases  existlnir 
before  it  was  passed. 

The  Commonwealth  v.  Hewitt,  181 

VENDOR  AND  VENDEE. 

See  Purchaser. 

1.  An  injunction  to  stay  waste  ouffht  not  to  be 
granted  to  a  vendor  against  a  vendee  to  whom  he 
has  sold  a  tract  of  land  in  fee  simple,  retaining  the 
title  as  a  security  for  the  purchase-money;  unless 
he  bring  his  suit  to  subject  the  land  to  the  payment 
of  the  purchase-money,  and  charge  tbe  defendant 
with  cutting  and  selling  timber  in  a  manner  calcu- 
lated to  render  tbe  land  an  incompetent  security, 
in  which  case  such  injunction,  to  stay  waste  pend- 
ing tbe  suit,  may  be  awarded. 

Scott  V.  Wharton,  25 

VENIRE  FACIAS  DE  NOVO. 
1.  Ouffbt  not  to  be  granted  (at  a  term  subsequent 
to  tbat  at  which  a  special  verdict  was  rendered)  on 
tbe  ground  of  an  affidavit  of  a  witness  who  bad  been 
examined  before  tbe  Jury,  stating  that  they  had 
not  found  certain  facts  conformably  to  tbe  testi- 
mony which  he  gave,  or  that  their  verdict  was  in 
other  respects  contrary  to  evidence. 

Kinney  v.  Beverley,  818 


5.  Note  several  diversities  between  a  venire  facias 
de  novo  and  a  new  trial.  Ibid. 

8.  There  ouffht  to  be  a  venire  facias  de  novo 
where  there  are  two  issues  in  fact,  and  the  verdict 
answers  to  one  only. 

Hlte'B  Heirs  v.  Wilson  ft  Dunlop,  9K 

VERBAL   AGREEMENT. 
See  Assignment  No.  8. 

VERDICT. 

1.  A  verdict,  on  which  a  judgment  is  rendered.  Is 
conclusive  evidence  in  any  subsequent  snit  between 
tbe  same  parties,  or  their  privies:  the  same  point 
cominff  in  question:  though  the  lands,  or  other 
thing^  in  controversy,  be  not  the  same. 

Preston  v.  Harvey,  55 

2.  See  Venire  Facias  De  Novo,  No.  1. 
8.  See  Equity,  No.  6. 

4.  Where  there  are  two  issues  in  fact,  and  the 
verdict  answers  to  one  only,  there  ooffht  to  be  i 
venire  facias  de  novo. 

Hite's  Heirs  v.  Wilson  &  Dunlop,  208 

6.  How  far  a  verdict  rendered  upon    a  writ  of 
inquiry,  in  a  suit  between  the  mother  of  the  plain- 
tiff and  a  third  person,  may  be  received  in  evidence 
to  prove  the  plaintiff's  riffht  to  freedom.    Sec  Evi- 
dence* No.  9. 

661  *6.  On  an  issue  out  of  Chancery,  the  Court 
before  whom  It  was  tried  being-  satisfied  with 
the  verdict,  and  having  refused  a  new  trial,  and  no 
exception  being  taken,  the  verdict  oug^ht  forever  to 
remain  undisturbed. 

Paul  and  others  v.  Paul,  SS 

7.  See  Judgment.  No.  & 

VIVA  VOCE  TESTIMONY. 

1.  When  and  how  it  may  be  introduced  to  prove 
exhibits  at  the  hearing.    See  Exhibits. 

2.  See  Issues  Out  of  Chancery,  No.  1. 

VOUCHERS. 

1.  The  books  of  a  copartnery  sufficient  evidence 

in  settling  an  account  between  the  partners  only. 

without  requiring  vouchers  for  each  specific  item. 

Fletcher  v.  Pollard,  5M 

WARRANTY. 
See  Purchaser.  Nos.  8, 4,  6,  6. 

WASTE. 
1.  Injunction  to  stay,  in  what  case  to  be  granted 
to  a  vendor  against  a  vendee,  to  whom  he  has  sold 
a  tract  of  land  in  fee-simple,  retaining-  the  title  as 
a  security  for  the  purchase-money. 

Scott  V.  Wharton,  S 

"WHEREAS." 
1.  When  the  word  "whereas,"  without  any  subse- 
quent positive  averment,  vitiates  a  declaration. 
Hord's  Ex'x  v.  Dlshman,  566 

WILLS. 

1.  See  Frauds.  No.  5. 

2.  A  testator  executed  his  will  in  due  form  of  law: 
one  of  tbe  legatees  having  afterwards  died,  in  tbe 
life-time  of  the  testator,  he  ffave  verbal  instructions 
for  a  new  will,  which  were  committed  to  writing  by 
his  friend,  in  order  to  take  the  advice  of  counsel  as 
to  the  legality  of  the  limitations  therein  contained. 
The  testator  afterwards  drew  up  a  memorandum, 
(nearly  agrreeing  with  those  instructions.)  all  writ- 
ten with  his  own  band,  but  in  which  his  name  no 
wbere  appears,  and  gave  it  to  the  same  friend,  to- 
gether with  the  original  will,  for  the  purpose  of 
drawing  a  new  will  from  the  two.  The  draft  of  a 
new  will  was  accordingly  prepared,  comprising  tbe 
subject  matter  of  the  original  will,  and  the  mem- 
orandum: and.  being  presented  to  the  testator, 
was  approved  by  him:  but  the  signing  of  It  was 
postponed,  until  he  could  also  execute  a  release  of 
a  mortgraffe  which  be  held  on  part  of  the  estate  of 
his  deceased  brother.  Tbe  release  was  prepared 
and  approved  by  tbe  testator:  but,  belngr  Interlined, 
was  returned  to  the  person  who  wrote  it  to  be 
transcribed.  Before  a  fair  copy  was  made  and  de- 
livered to  tbe  testator,  he  was  In  a  state  of  delirium, 
and  so  continued  till  bis  death,  without  having  ex- 
ecuted the  release,  or  the  draft  of  tbe  new  will. 
Tbe  memorandum  (written  with  his  own  band, 
without  his  name  appearing  in  any  part)  was  es- 
tablished as  a  ffood  codicil  to  pass  the  personal  es- 
tate, although  it  remained  in  the  hands  of  tbe  writer 
of  the  draft  from  tbe  time  when  It  was  first  de- 
livered to  him,  until  after  the  death  of  the  tesUtor. 

Coffbill  V.  Cogblll  and  others,  407 

8.  In  tbis  case,  the  testator  having  drawn  his  pen 
through  certain  words  in  the  memorandum,  (leav- 
ing them  still  legible.)  and  the  writer  of  the  draft 
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liayiDff  inserted  therein,  in  the  presence  of  tlie  tes- 
tator, and  with  his  assent,  certain  other  words, 
<mere  expletives.)  which  were  erased  by  him  after 
the  testator's  death;  these  erasures  and  interlinea- 
tions were  held  not  to  vitiate  the  instrument.  Ibid. 
4.  In  a  contest  about  a  will,  a  person  who  was  not 
a  party  in  the  Ckjunty  CJourt,  may,  by  becoming  in- 
terested after  an  appeal  to  the  District  Court,  be 
a.dmitted  as  a  party  there,  and  carry  up  the  cause 
to  the  Court  of  Appeals;  but,  on  reversing  the  Judir- 
ment  of  the  District  Court,  and  afflrminff  that  of 
the  County  Court,  such  party  can  only  recover  the 
•costs  in  the  District  Court  Ibid. 

WITNESS. 

1.  Failincrto  attend  when  duly  summoned,  what 
proof  is  requisite  before  his  deposition,  taken  de 
"bene  esse,  can  be  read.    See  Depositions,  No.  1. 

Minnisv.  Echols,  81 

2.  Under  what  circumstances  proof  may  be  ffiven 
of  what  a  witness,  a  very  old  man.  who  was  believed 
to  be  dead,  had  sworn  to  at  a  trial,  not  between  the 

same  parties,  but  involving  the  same  question 
4S62     of  freedom,  *and  the  plaintiffs  in  both  cases 


tracing  their  pediffee    from   the  same  ancestor. 
See  Evidence.  No.  8. 

8.  The  deposition  of  a  sinfirle  witness,  unsupported 
by  corroborating  circumstances,  is  not  sufficient  to 
outweiffh  the  answer  of  the  defendant,  positively 
denyiner  the  allegations  of  the  bill. 

Beatty  v.  Smith  &  Thompson.  896 

4.  See  Issues  Out  of  Chancery,  No.  1. 

5.  A  party  appellee  cannot  be  received  as  a  wit- 
ness for  his  co-appellees,  either  upon  his  releasing 
to  them  his  interest  in  the  subject  in  contro- 
versy, or  upon  his  or  their  depositing  with  the  Clerk 
a  sum  of  money  sufficient  to  cover  the  costs. 

CoffbiU  V.  Coffbill  and  others,  487 

6.  Under  what  circumstances  a  partner  cannot  be 
a  witness  in  a  suit  relatin«r  to  the  copartnership. 

WaiTffoner  v.  Oray's  Adm'rs,  608 

7.  See  Frauds,  Statute  of. 

WRIT  OP  RIGHT. 

1.  When  pleadings  held  defective  in,  and  a  re> 
pleader  awarded.    See  Pleadings,  No.  7. 
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REPORTS    OF    CASES 


ARGUED  AND  DETERMINED 
IN  THE 


SUPREME  COURT   OF   APPEALS 

OF 

V-IRGINIA: 

WITH  Select  Cases,  Relating  Chiefly  to  Points  of  Practice, 


DECIDED  BY  THE  SUPERIOR  COURT  OP  CHANCERY 
FOR  THE  RICHMOND  DISTRICT. 


VOLUME    III. 
By  William  W.  Hening  and  William  Munford. 


District  of  Virginia,  to  wit  : 

BE  IT  REMEMBERED,  That  on  the  twenty-second  day  of  January,  in  the  thirty-fourth 
year  of  the  Independence  of  the  United  States  of  America,  William  W.  Hening*  and  William 
Munford,  of  the  said  district,  have  deposited  in  this  office  the  title  of  a  book,  the  right 
whereof  they  claim  as  authors,  in  the  words  following,  to  wit : 

'*  Reports  of  Cases  argued  and  determined  in  the  Supreme  Court  of  Appeals  of  Virginia : 
with  Select  Cases,  relating  chiefly  to  Points  of  Practice,  decided  by  the  Superior  Court 
of  Chancery  for  the  Richmond  District.  Volume  III.  By  William  W.  Hening  and 
William  Munford." 

In  conformity  to  the  act  of  the  Congress  of  the  United  States,  entitled,  "  An  act  for 
the  encouragement  of  learning,  by  securing  the  copies  of  maps,  charts,  and  books,  to  the 
authors  and  proprietors  of  such  copies,  during  the  times  therein  mentioned  ;  "  and  also  to 
an  act,  entitled.  "  An  act,  supplementary  to  an  act,  entitled,  an  act  for  the  encourage- 
ment of  learning,  by  securing  the  topics  of  maps,  charts  and  books,  to  the  authors  and 
proprietors  of  such  copies,  during  the  times  therein  mentioned,  and  extending  the  benefits 
thereof  to  the  arts  of  designing,  engraving  and  etching  historical,  and  other  prints." 

WILLrlAM  MARSHALL, 

(L.  S.)  Clerk  of  the  District  of  Virginia. 

Reprinted  by  Thk  Michik  Company,  by  authority  of  Act  of  Legislature, 
approved  February  24, 1900. 
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CASES  ARGUED  AND  DETERMINED  IN  THE 

SUPREME  COURT  OF  APPEALS  OF  VIRGINIA 

At  thb  Tbrm  Commbncing  in  October,  1808. 
in  the  thirty-thntd  year  of  the  commonweai^th. 


JUDGES : 

PETER  LYONS,(l)  Esquire,  President.  SPENCER  ROANE,  Esquire. 

WILLIAM  FLEMING,  Esquire.  St.  GEORGE  TUCKER,  Esquire. 

ATTORNEY  OENERAI, : 
PHILIP  NORBORNE  NICHOLAS,  ESQUiRE. 


Dew  V.  the  Judges  of  the  Sweet   Springs 
District  Court. 

Thursdayt  October  18. 1806. 
[8  Am.  Dec.  030.1 

Mandanos— To  Restore  Clerk  to  Office.*— The  writ  of 
mandamus  is  the  proper  remedy  to  restore  a 
Clerk  ousted  from  his  office  by  the  Illegal  ap- 
pointment of  another  person. 

Same— Same— Rule  to  Show  Cauae— SutMeqaent  Rule 
to  Rcatore  Clerk.— If  the  orifirlnal  rule  be  to  shew 
cause  wherefore  a  mandamus  shall  not  issue  to 
admit  the  Clerk;  the  subseauent  rule,  or  the 
mandamus  founded  thereon,  may  nevertheless 
be  to  restore  him  to  the  said  office;  for  such  rules 
may  be  changed  and  modified  so  as  to  square 
with  the  rlffhts  of  parties,  and  attain  the  real 
justice  of  the  case. 

Same— Same— Parties.— The  person  occupying  the 
office  ouffht  to  be  made  a  party  to  the  rule,  or  to 
the  conditional  mandamus,  or  such  rule  or  man- 
damus ouffht  to  be  served  upon  him,  so  as  to  ena- 
ble him  to  defend  his  riffht  before  the  peremptory 
mandamus  issues.  But,  if  it  appears  from  the 
record  that  he  was  apprised  of  the  proceedings 
and  defended  his  right,  it  is  sufficient. 

Appointment  of  Clerk— When  Bond  May  Be  Oiven.— A 
person  appointed  Clerk  of  a  District  Court  by  the 
Judges  of  the  General  Court  in  vacation,  has  the 
whole  of  the  ensuing  term  of  the  District  Coart 
to  give  the  bond  and  security  required  by  law. 

Same— Certificate  of  Judges.— In  such  case  a  certifi- 
cate that  S.  D.  is  appointed  Clerk.  &c.  signed  and 
sealed  by  a  majority  of  the  Judges  of  the  General 
Court,  (without  styling  themselves  such.)  is  a  suf- 
ficient commission  and  need  not  run  "in  the  name 
of  the  Commonwealth,"    nor  mention  that  the 


(1)  Jxn>OB  Lyons  was  absent  the  whole  of  this 
term,  having  been  prevented  from  attending  by 
indisposition. 

♦Mandamus— Title  to  Office.— On  this  question  of 
mandamus  the  principal  case  is  cited  in  the  follow- 
ing: foot-note  to  BmWi  v.  Dyer.  1  Call  602;  Justices 
V.  Munday.  2  Leigh  170;  Ex  parte  Morris,  11  Gratt 
395.  and  fwte;  Booker  v.  Young.  12  Gratt.  806:  Rich- 
ardson V.  Farrar.  88  Va.  788,  16  S.  E.  Rep.  117;  Sin- 
clair V.  Young,  100  Va.  289,  290,  40  S.  E.  Rep.  900; 
Fisher  v.  City  of  Charleston.  17  W.  Va.  610,  611; 
Welch  V.  County  Court,  29  W.  Va.  82.  1  S.  E.  Rep.  361 ; 
Goff  V.  Wilson,  82  W.  Va.  896,  9  S.  E.  Rep.  28;  Cross 
V.  Railroad  Co.,  86  W.  Va.  181.  13  S.  E.  Rep.  1078: 
State  V.  McAllister.  38  W.  Va.  616,  18  S.  E.  Rep.  783; 
Thomas  v.  Town  of  Mason.  39  W.  Va.  681,  20  S.  E. 
Rep.  581:  Marcum  v.  Ballot  Commissioners,  42  W. 
Va.  269,  28  S.  E.  Rep.  283:  State  v.  Shumate,  48  W. 
Va.  360.  87  S.  E.  Rep.  619;  Schmulback  v.  Speidle.  60 
W.  Va.  668.  40  S.  E.  Rep.  427. 

See  monographic  fwte  on  "Mandamus'*  appended 
to  Dawson  v.  Thruston,  2  Hen.  &  Munf.  188. 

Courts— Term— Construed  as  One  Day.— in  Smith  v. 
Parkersburg.  etc.,  Ass'n.  48  W.  Va.  269,  87  S.  E.  Rep. 
668,  it  is  said :  "In  Dunn's  Ez'rs  v.  Renick.  40  W.  Va. 
349. 22  S.  E.  Rep.  66.  after  quoting  Judge  Tuckxr  in 
Dew  V.  DUtrUst  Judaeit  3  Hen.  dt  M.  27:  'The  term 
"session."  when  applied  to  courts,  means  the  whole 
term ;  and  in  legal  construction  the  whole  term  is 
construed  as  but  one  day,  and  that  day  is  always 
referred  to  the  first  day  or  commencement  of  the 
term.' " 


vacancy  happened  between  term  and  term,  nor 
state  the  tenure  of  the  office. 
Securities-Sufficiency— What    Property    Considered. 

—In  judging  of  the  sufficiency  of  securities,  their 
real  as  well  as  personal  property  should  be  con- 
sidered. 

Samuel  Dew,  the  appellant,  on  the  12th 
day  of  June,  1805,  obtained  from  the  Gen- 
eral Court  a  rule  upon  the  Judges  of  the 
Sweet  Springs  District  Court,  to  shew  cause 
why  a  mandamus  should  not  issue,  direct- 
ing them  to  admit  him  to  the  office  of  Clerk 
of  the  said  District  Court ;  to  which  rule  a 
return  was  made,  *'that,  at  a  Court  held  for 

the  said  District,  on  the  18th  day  of 
2  May,  1805,  Samuel   Dew  produced  *in 

Court  a  commission,  signed  by  a  ma- 
jority of  the  Judges  of  the  General  Court, 
appointing  him  Clerk  of  that  District  Court, 
in  the  room  of  Samuel  Dew,  senior,  de- 
ceased ;  also  a  certificate  from  the  Clerk  of 
Botetourt  Court,  of  his  having  taken  the 
oaths  prescribed  by  law ;  but,  not  offering 
sufficient  security  for  the  faithful  perform- 
ance of  the  duties  of  the  said  office,  the 
Court  proceeded  to  appoint  Erasmus  Strib- 
ling  to  fill  the  said  office,  who,  having 
taken  the  oaths,  as  the  law  directs,  together 
with  James  Breckenridge  and  others,  his 
securities,  entered  into  bonds,  Ac.  with  such 
condition  as  the  law  requires :— and,  at  a 
District  Court,  continued  and  held  as  afore- 
said, on  the  22d  day  of  May,  1805,  Samuel 
Dew  this  day  appeared  in  Court,  and  oifercd 
sufficient  security  for  the  performance  of 
the  duties  of  the  office  of  Clerk  of  the  said 
Court,  of  which  the  Court  took  time  to  con- 
sider:— and,  at  a  Court  continued  and  held 
as  aforesaid,  the  next  day,  the  said  Samuel 
Dew  was  refused  to  be  admitted  to  the  said 
office  of  Clerk,  because,  on  the  first  day  of 
the  term,  when  called  upon  to  execute  a 
bond,  he  offered  insufficient  security,  al- 
though the  greater  part  of  that  day  was 
allowed  him  to  provide  security,  and,  pre- 
vious to  the  appointment  of  Erasmus  Strib- 
ling,  said  Dew  acknowledged  he  was  unable 
to  find  farther  security  on  that  day,  but 
then  alleged  that,  at  a  future  day  of  the 
term,  it  was  probable  he  would  be  able  to 
obtain  sufficient  security. 

''The  commission,  and  certificate  from 
the  Court  of  Botetourt  County,  within  re- 
ferred to,  are  in  the  following  words,  to  wit, 
'These  are   to  certify  that  Samuel   Dew    is 
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appointed    the  Clerk   of   the  District 

3  Court,    to   be   holdeu  *at   the    Sweet 
Springs,  in  the  County  of  Monroe,  in 

the  room  of  Samuel  Dew,  senior,  deceased. 
Given  under  our  bands  and  seals  this  23d 
day  of  January,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  five. 

''Richd.  Parker,  (Seal.) 

*'Jo8.  Prentis,  (Seal.) 

^'Wm.  Nelson,  jun.  (Seal.) 
** Francis  T.  Brooke,  (Seal.) 
**Jno.  Tyler,  (Seal.) 

'^Jos.  Jones,  (Seal.) 

**  *At  a  Court  holden  tor  the  County  of 
Botetcurt,  on  Thursday,  the  12th  day  of 
February,  1805,  Samuel  Dew,  gentleman, 
produced  in  Court  an  appointment  signed 
by  six  of  the  Judges  of  the  General  Court, 
appointing  him  Clerk  of  the  District  Court 
holden  at  the  Sweet  Springs,  whereupon 
the  said  Samuel  Dew  took  the  oath  of  fidel- 
ity, the  oath  to  support  the  Constitution  of 
the  United  States,  and  the  oath  of  said 
oflQce. 

*'  *Te8te.  H.  Bowyer,  C.  B.  C. 

**  *A  Copy,  Teste. 

•*  ^Erasmus  Stribling,  C.  S.  D.  C 
**We  consider  it  was  the  duty  of  the 
Judges  to  hold  a  Court  on  the  first  day  of  the 
term,  and  find  that  the  civil  and  criminal 
business  of  the  country  required  it;  that 
Samuel  Dew,  who  was  commissioned  in  the 
month  of  January  preceding,  had  sufficient 
time  to  have  procured  security,  without 
which  he  well  knew  he  could  not  act ;  that, 
circumstanced  as  the  Judges  were,  they 
could  not  proceed  to  elect  a  Clerk  pro  tem- 
pore, and  they  would  not  have  been  justified 
in  respecting  the  declaration  of  the  said 
Samuel  Dew,  that  it  was  probable  he  could 
get  security  at  a  future  day,  considering 
his  failure  for  several  months,  and  the  first 
day  of  the  Court,  when  and  where  a  large 
number  of  the  people  of  the  DistHct  were 
present.  We  consider,  therefore,  that  the 
Judges  of  that  Court  acted  correctly  and 
properly  in  the  appointment  of  Erasmus 
Stribling,  who  fully  answers  their  expecta- 
tions and  those  of  the  public.  Signed  by 
the  Judges  present,  and  attested  by  Erasmus 
Stribling,  C.  S.  D.  C." 

At  the  ensuing  term  of  the  General  Court, 
the  rule  entered  at  the  last  term   was   con- 
tinued till  the  next  Court;  and,  by  consent, 
as  well  of  the  said  Samuel  Dew,  as  of 

4  Erasmus  ^Stribling,    commissions  to 
take  depositions  were  awarded  them : 

and  afterwards,  on  the  15th  of  November, 
1806,  the  Court,  having  read  the  evidence 
and  maturely  considered  the  return  on  said 
rule,  ordered,  that  '* unless  the  defendants 
shew  cause  at  the  next  term  why  the  plain- 
tiff shall  not  be  admitted  to  the  ofBce  of 
Clerk  of  the  said  District  Court,  a  manda- 
mus will  be  then  awarded,  to  the  Judges  of 
the  said  Court  to  be  directed,  commanding 
them  to  admit  the  said  Dew  to  the  office 
aforesaid.  The  right  of  appeal  is  never- 
theless reserved,  in  case  the  mandamus 
aforesaid  shall  be  awarded."  To  this  order 
another  return  was  made,  substantially  cor- 
respondng  with  the  former;  and  on  the  13th 
day  of  November,  1807,  **at  a  General  Court 
continued  and  held,  &c.  came  the  parties 
by  their  attornies,  who  being  fully  heard, 
and    the  returns,    on   the  said  rule,  by  the 
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considered,  it  was  ordered 
that   the   said' rule   be  discharged; 


from 
which  order  Dew  appealed  to  thFs  Court. 

The  depositions  filed  and  read  in  the  cause 
were  very  numerous,  but  need  not  here  be 
detailed,  as  the  whole,  taken  collectively, 
did  not  materially  vary  the  merits  of  the 
case.  It  is  proper,  however,  to  mention 
that  the  real  property  of  those  persons  who 
were  offered  by  Dew  as  his  securities,  oa 
the  first  day  of  the  District  Court,  was  not 
counted  as  any  part  of  the  sum  which  the 
law  required;  or,  at  least,  the  Court  made 
inquiry  as  to  their  personal  property  only: 
but  it  does  not  certainly  appear  from  the 
depositions,  that  the  persons  offered  were 
sufficient  security,  even  if  their  real  as 
well  as  personal  property  had  been  taken 
into  computation. 

As  this  case  concerned  the  public  admin- 
istration of  justice,  and  a  speedy  decision 
was,  therefore,  considered  necessary,  it  was 
taken  up,  out  of  its  turn  on  the  docket »  upon 
a  petition  from  the  appellant,  (a) 

Wickham,  for  the  appellant,  contended, 
that  Dew  had  a  right  to  give  security  at 
any  time  during  the  first  session  of  the  Dis- 
trict Court  after  his  appointment. 
5  The  language  of  *the  law(b)  is,  not 
on  the  first  day  of  the  first  session, 
but  at  the  first  session,  which  necessarily 
gives  the  whole  of  the  session  for  the  pur- 
pose. Having  received  his  commission  and 
taken  the  oaths.  Dew  was  qualified  to  per- 
form the  duties  of  his  office,  and  was  Clerk 
de  facto,  though  it  was  incumbent  upon 
him  to  give  security  before  the  final  ad- 
journment of  the  Court.  If  he  failed  to  do 
so,  the  only  remedy  against  him  was  by  an 
information  in  the  General  Court,  for  hold- 
ing the  office  without  complying  with  the 
law  requiring  him  to  give  security. 

Sound  reason  supports  this  construction : 
for  sickness,  or  other  inevitable  accidents 
might  prevent  the  Clerk,  appointed  in  the 
vacation,  from  attending  on  the  first  day; 
he  might  be  disappointed  by  the  persons 
who  had  promised  to  be  his  securities;  or, 
he  might  think  securities  good  whom  the 
Court  might  adjudge  insufficient.  In  any 
of  these  events,  surely  some  time  ought  to 
be  allowed  him. 

No  argument  to  the  contrary  can  be  drawn 
from  the  inconvenience  of  granting  this 
indulgence;  since  the  Clerk  could  legally 
execute  the  duties  of  his  office  before  he 
gave  the  bond;  and,  when  given,  it  would 
cover  all  his  previous  transactions:  if  not, 
the  law  has  not  provided  for  the  case. 

The  provision  concerning  County  Court 
Clerks,  (c)  that  they  must  give  bond  "at 
the  time  of  appointment  and  qualification," 
furnishes  an  argument  to  ascertain  the  true 
construction  of  the  law  now  in  question. 
When  the  Legislature  uses  different  lan- 
guage on  similar  subjects,  its  intentions 
must  be  inferred  to  be  different:  but,  where 
the  words  used  are  the  same,  the  same  con- 
struction ought  to  prevail.  In  the  clause 
relative  to  setting  aside  office-judgments,  (d) 
the  words  **at  the  succeeding  Court,'*  have 


(a)  See  rule  of  the  Court  of  Appeals,  bearing  date 
May  5tb.  1806.  1  Heuiuff  and  Muuford,  ill. 
"  '  Rev.  Code,  1  vol.  c.  66,  s.  18,  p,  75. 
Rev.  Code.  1  vol.  c.  70,  s.  6.  p.  94. 
(d)  Ibid.  c.  66.  8.  28. 


(b) 
(c)  : 
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always  been  understood,  at  any  time  during 
the  succeeding  Court.  Between  that  case 
and  this,  there  is  no  diflPerence  in  principle. 
But,  if  security  waa  not  given,  it  was  the 
fanlt  of  the  Court,  which  improperly  con- 
fined its  inquiries  to  the  personal  property 
of  the  persons  offered ;  notwithstanding  the 
greater  certainty  and  permanency  of  landed 
estates.  This  might  have  prevented  Dew 
from     offering      men      whose      real 

6  ^property    was  abundantly  adequate; 
for  no   inference   can  be  drawn  from 

the  record  but  that,  if  the  Court  had  decided 
correctly  as  to  that  point,  security  might 
have  been  given  on  the  first  day. 

Dew  ought,  therefore,  to  be  restored  to 
his  office;  and  the  proper  remedy  is  by 
writ  of  mandamus,  as  in  the  case  of  Smith 
V.  Dyer,  1  Call,  562.  British  authorities  do 
not  bear  on  this  subject.  In  England  the 
remedy  by  Assise  is  obsolete,  and  that  by 
information  in  the  nature  of  quo  warranto 
substituted,  (a)  But  this  is  by  virtue  of  the 
stat.  9  Ann.  c.  20,  (b)  which  is  not  in  force 
in  this  country.  The  writ  of  mandamus  is 
the  mode  of  proceeding  in  this  country,  and 
the  only  remedy  by  which  a  person,  ille- 
gally ousted  of  an  office,  can  be  put  into  pos- 
session ;  in  which  respect,  it  is  analogous 
to  the  action  of  detinue,  or  to  a  bill  in 
Chancery  for  specific  performance.  To  de- 
prive us  of  the  mandamus,  the  counsel  on 
the  other  side  must  shew  that  we  have  some 
other  specific  remedy. 

Chapman  Johnson,  for  the  appellees. 

1.  The  remedy  by  mandamus  was  not  the 
proper  remedy  in  this  case. 

^*Thc  writ  of  mandamus  issues  to  com- 
mand the  execution  of  an  act  where  other- 
wise justice  would  be  obstructed,  (c)  and, 
therefore,  only  where  a  person  has  no  other 
specific  remedy. *'(d)  Now,  in  this  case, 
there  is  another  specific  remedy ;  and  that 
is  an  information  in  the  nature  of  quo  war- 
ranto. Wherever  an  office  is  improperly 
held,  an  information  in  the  nature  of  quo 
warranto,  goes  against  the  person,  and 
puts  his  right  fairly  in  issue.  But  if  Strib- 
ling's  title  be  decided  on  a  mandamus,  he 
is  barred  without  being  heard;  for  the 
mandamus  goes  to  the  Judges,  not  to  him, 
and,  if  their  rsturn  had  not  been  true,  he 
could  not  traverse  it,  because  he  was  not  a 
party ;  neither  could  the  Judges  be  consid- 
ered as  his  agents.  The  information  in 
,  the  nature  of  quo  warranto,  is  not  founded 
on  stat.  9  Ann.  c.  20,  but  on  the  common 
law;  for    the    statute    applies   ezclu- 

7  sively  to  ^Corporations,  and   did    not 
originate,  but  only  reformed  the  pro- 
ceedings in  quo  warranto. 

It  may  be  said,  that  where  the  person  in 
possession  of  an  office  has  only  a  colourable 
title,  the  mandamus  may  issue;  but  it  is 
questionable  whether  that  distinction  is  not 
overruled  by  2  Term  Rep.  259,  The  King 
V.  The  Mayor  of  Colchester. 

If  Dew  has  any  claim  founded  on  his  al- 
legation that  he  is  entitled  to  the  office,  and 
has  qualified  according  to  law,  his  remedy 
should  be  by  a  mandamus    to  restore  not  to 


(a)  See  the  opinion  of  Judge  Bulleb,  in  Rex  v. 
the  Bishop  of  Chester.  1  Term  Rep.  404. 

(b)  Recited  in  Bac.  Abr.  tit  Mandamus,  letter  K. 

(c)  Bac.  Abr.  Owll.  ed.  tit.  Mandamas,  letter  A. 
<d)  8  Term  Rep.  Kinar  v.  Jopper. 


admit.  The  distinction  between  these  two 
species  of  mandamus  is  shewn  in  3  Term 
Rep.,  King  v.  Jopper.  Dew  might  also  try 
his  title  to  the  office  by  an  action  for  the 
mesne  profits:  and  the  Court  would  lean 
against  the  mandamus  and  leave  him  to  his 
action,  or  to  try  his  title  by  a  quo  warranto. 
It  has  struck  me,  there  is  another  remedy 
in  this  case.  A  judicial  question  was  pre- 
sented to  the  Judges  of  the  District  Court, 
who  made  the  appointment,  and  their  error, 
if  they  committed  one,  should  have  been 
corrected  by  an  appeal,  writ  of  error,  or 
supersedeas.  The  case  of  the  probate  of  a 
will,  or  granting  letters  of  administration, 
is  similar  to  this.  In  that  case,  if  the 
Court  do  wrong,  an  appeal  may  be  ^aken, 
or  a  writ  of  error  lies.  In  England,  a  man- 
damus is  the  only  remedy  to  compel  the 
ordinary  to  admit  an  executor  or  administra- 
tor, because,  there,  no  writ  of  error  lies  to 
the  ordinar3s  and,  e  converse,  there  is  no 
such  remedy  here  as  the  mandamus  to  an 
inferior  Court  to  compel  the  probate  of  a 
will  or  the  granting  of  administration,  be- 
cause this  Court  has  other  means;  by  writ 
of  error,  Ac,  A  mandamus  is  never  issued, 
in  England,  to  correct  the  error  in  a  Court 
of  Record ;  but  only  to  compel  it  to  act. 
Here  is  an  application  to  correct  the  error 
of  a  Court  of  Record  by  mandamus. 

2.  On  the  merits,  I'differ  with  Mr.  Wick- 
ham  as  to  the  construction  of  the  act  of  As- 
sembly. Every  statute  must  be  construed 
according  to  its  policy  and  intention,  which, 
in  this  case,  were,  that  a  Clerk  should 
be  appointed,  and  should  give  ample  secu- 
rity. The  giving  security  was  per- 
8  mitted    *to     be     deferred    until    the 

me<*ting  of  the  Court,  only  because, 
the  appointment  being  in  vacation,  the 
Judges  could  not  then  conveniently  meet  to 
consult  about  the  security  and  to  receive  it. 
The  argument  drawn  from  the  County  Court 
law,  makes  in  our  favour.  That  law  re- 
quires the  County  Court  Clerks  to  give  bond 
and  security  at  the  time  of  their  appoint- 
ment, because  the  appointment  is  ^miade  in 
Court,  not  in  vacation.  The  fair  inference 
is,  since  it  is  not  practicable  (when  a  Dis- 
trict Court  Clerk  is  appointed  in  vacation) 
for  his  bond  and  security  then  to  be  re- 
ceived by  the  Judges;  and  since  the  law 
says  he  shall  give  them  at  the  next  Court ; 
that,  in  both  instances,  the  Legislature  in- 
tended the  same  thing ;  viz.  that  bond  and 
security  should  be  given  at  the  first  practi- 
cable moment ;  that  is,  at  the  commence- 
ment of  the  Court ;  and  not  that  the  Clerk 
should  have  an  estate  in  the  office  before  he 
should  give  security.  The  giving  security 
is  intended  as  a  condition  previous  to  his 
getting  the  office ;  and  the  reasonable  con- 
struction is,  that  he  is  not  at  liberty  to 
perform  its  duties  until  the  condition  be 
complied  with.  At  what  point  of  time  shall 
he  stop,  if  not  arrested  at  the  commence- 
ment? The  law,  indeed,  says  **  thence  forth, 
(that  is,  from  his  qualification,)  he  may 
exercine  the  duties  of  his  office:"  but  this 
could  not  mean,  thenceforth  during  good 
behaviour,  without  limitation,  but  only 
thenceforth  till  the  next  Court.  If  the 
whole  term  were  allowed,  and  security 
should  not  be  given,  there  is  no  express 
authority  in  the  law    to    make   another  ap- 
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pointment  at  the  next  term.  If  such  ap- 
pointment might  be  made,  yet,  by  fi^oing 
ou  in  the  same  manner,  the  duties  of  the 
office  might  always  be  performed  by  per- 
sons who  had  not  given  security.  At  any 
rate,  the  Judges  ought  to  have  had  a  dis- 
cretion to  allow  a  reasonable  time ;  not  the 
whole  term.  Now,  in  this  case,  a  reason- 
able time  was  allowed,  between  JDew's  ap- 
pointment and  the  commencement  of  the 
Court ;  and  after  the  Court  met,  the  Judges 
waited  until  the  afternoon  of  the  first  day. 
Parol  evidence  is  not  admissible  to  contra- 
dict what  they  have  stated  on  the  record, 
unless    their    return    was    merely    a 

9  ^ministerial   act.     But    the    facts    in 
this  instance,  must  be  considered  as 

judicially  stated,  because  the  parties  were 
in  Court,  and  the  decision  concerning  the 
rejection  of  the  security  was  a  judicial  act, 
and  entered  of  record.  So,  if  bail  be  offered, 
and  the  Court  refuse  it,  and  spread  on  the 
record  their  reasons,  parol  evidence  cannot 
be  admitted  to  contradict  it.  Yet,  even 
the  depositions  do  not  shew  that  the  Court 
did  wrong  in  any  respect;  for,  according 
to  what  the  securities  who  were  then  offered 
now  say  concerning  the  value  of  their  prop- 
erty, both  real  and  personal,  they  were 
worth,  in  all,  only  4,5291.  Is.  The  law  re- 
quires ten  thousand  dollars:  the  Clerk's 
office  may  last  for  life:  could  this  Court 
then  think  this  security  sufficient,  when 
divided  among  five  persons,  the  greater  part 
of  whose  property  consisted  of  lands,  when, 
it  is  well  known,  that  under  the  laws  of  this 
country,  lands  are  very  insufficient  security? 
It  is  said  the  Court  did  not  take  the  lands 
into  consideration :  but,  even  if  that  had 
been  made  a  formal  point  before  the  Judges 
of  .the  District  Court,  (which  it  was  not,) 
yet  shall  Dew  have  a  mandamus  when  it 
appears  that  he  offered  security  which,  upon 
his  own  principles,  was  insufficient?  He 
ought  to  have  offered  other  security ;  the 
error  of  the  opinion,  if  there  was  one, 
should  not  have  prevented  his  doing  so. 

Wirt,  en  the  same  side.  The  rule  against 
the  Judges  was  to  shew  cause  why  a  man- 
damus should  not  issue  to  admit  Dew  as 
Clerk.  The  only  questions  before  the  Gen- 
eral Court  were,  whether  the  rule  should  be 
discharged,  or  the  mandamus  issued  in  the 
form  mentioned  in  it.  The  question  here 
is,  did  he  make  out  a  case  for  a  mandamus, 
to  admit  him  without  farther  ceremony. 

This  was  an  application  to  the  discretion 

of    the   General   Court ;  for  a  mandamus  is 

not    a    writ   to  be  issued  of  course ;  but  the 

Court    ought   to  be  satisfied  that  they  have 

good  grounds  for  granting  it. (a) 

10  *Was  there  any  ground,  for  a  man- 
damus   to  admit,   in  this  case?    Dew 

had  not  only  no  legal  right  to  that  clerk- 
ship, but  another  person  had  the  right  and 
possession  of  the  office. 

1.  He  had  not  a  legal  right;  without 
which  there  was  no  ground  for  a  manda- 
mus; for  an  equitable  right  is  not  suffi- 
cient, (b) 

When  he  moved  for  the  mandamus,  his 
own  statement  shewed,  that  he  had  not  a 
consummated  legal  right.  It  is  admitted 
by  his  counsel,  that    the    bond    was    to    be 


(a)  Rex  V.  Dr.  Askew  et  al..  4  Barr.  8189. 

(h)  4  Bac.  Abr.  GwU.  edit.  496.  8  Term  Rep.  661. 


given  at  the  first  term.  Was  this  done? 
Certainly  not ;  for  the  delivery  of  a  bond 
is  an  essential  part  of  it,  and  even  a  tendf^r 
is  not  sufficient.  If  he  was  injured  by  the 
Court's  refusal,  he  should  have  obtained  a 
mandamus,  not  to  admit  him  to  the  office, 
but  to  compel  the  Court  to  receive  his  bond 
and  security.  The  mandamus  ought  to  ap- 
ply to  the  first  obstruction  to  his  title,  as 
in  the  case  before  cited  from  Burrow.  If 
he  had  got  the  peremptory  mandamus  to 
admit  him,  what  would  have  become  of  the 
bond  and  security?  The  District  Court 
could  not  have  required  it;  neither  could 
the  General  Court  have  so  shaped  the  man- 
damus as  to  insert  a  condition  that  he 
should  be  admitted  upon  his  giving  bond 
and  security:  for  this  was  not  in  the  rule; 
and  a  mandamus  may  be  superseded,  if  it 
does  not  follow  the  rule  on  which  it  is 
founded,  (c) 

Authority  and  reason  both  require,  that 
the  mandamus  should  strictly  conform  to 
the  rule,  the  intention  of  which  is  to  ap- 
prise the  defendant  what  sort  of  mandamus 
is  demanded:  and  in  this  there  is  no  hard- 
ship; since  Dew,  or  his  counsel,  might 
have  taken  a  rule  for  a  mandamus  to  admit 
him,  upon  his  giving  .bond  and  security. 
A  serious  difficulty,  as  to  the  right  of  Dew, 
arises  under  the  act  of  Assembly.  Bond 
and  security  is  to  be  given  at  the  first 
Court.  Is  there  any  discretionary  power 
in  the  Judiciary  to  receive  the  bond  after- 
wards, under  that  commission?  This  may 
be  a  hardship ;  but  a  casus  omissus  by  the 
Legislature  is  only  to  be  deplored,  not  rem- 
edied by  the  Courts. 
11  *But,  supposing  it  was   the  duty  of 

the  Court  to  have  moulded  the  rule  to 
suit  Dew's  grievance,  did  he  shew  any 
grievance?    This  involves  two  questions. 

The  first  is  a  question  of  fact :  did  he  ten- 
der bond  and  sufficient  security  at  the  time 
required  by  the  Couft.  The  second  is  a 
question  of  law :  could  he  compel  the  Court 
to  receive  it  at  any  subsequent  day? 

As  to  the  first  of  these  questions,  the  rec- 
ord says  he  did  not ;  and  its  truth  cannot 
be  impeached  by  parol  evidence.  I  will 
submit  another  point  to  the  court ;  whether 
the  order  of  November  IS,  1806,  is  not,  in 
substance,  the  conditional  mandamus 
spoken  of  in  the  law.  If  so,  the  return  was 
conclusive  as  to  the  fact,  and  could  not  be 
contradicted,  because  no  process  was  in- 
tended to  intervene  between  this  and  the 
peremptory  mandamus.  If  not,  the  return 
of  the  Judges,  being  controverted,  ought  to 
have    been   traversed,   and  tried  by  a  Jnrj. 

As  to  the  second  question,  my  impression 
of  the  law  is,  that  the  first  thing  to  be 
done,  on  opening  the  Court,  was  the  quali- 
fication of  the  Clerk.  It  is  said  that  "at 
the  first  session,"  means  during  the  first 
session.  Let  it  be  granted :  yet  he  had  not 
his  election  at  what  time,  during  the  ses- 
sion, he  shall  give  bond  and  security. 
Kven  admitting  he  had  that  election,  the 
Court  could  restrict  him  so  far  as  to  call  for 
the  bond  before  he  should  do  any  duties. 

A  statute,  pro  bono  publico,  ought  to  be 
construed,  so  that  it  may,  as  far  as  possi- 
ble, attain  the  end  proposed,  (d)     If  the  bond 


(c)  9  Str.  879,  Rex  v.  Wildman,  8  Mod.  SOB. 

(d)  6  Bac.  Abr.  Gwll.  edit  388, 1  Str.  268, 8O0.Rep.7b. 
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were  given  on  the  last  day  of  the  Court, 
would  it  operate  retrospectiyely,  and  cover 
any  misconduct  during  the  previous  part 
of  the  term?  The  obvious  meaning*  of  the 
law  seems  to  be  otherwise.  Its  object 
would  be  defeated  by  the  construction,  that 
bond  and  security  may  be  given  at  the  end 
of  the  term.  If,  at  the  end  of  the  term. 
Dew  had  said  that  he  could  not  give  bond, 
would  the  Court  have  done  its  duty  to  the 
Commonwealth?  He  would  have  sported 
with  the  public  interests  nine  or  ten  days, 
and  there  would  have  been  no  remedy. 

12  ^Another   rule   of   construction  is, 
that  no  statute  should  be  construed  so 

as  to  be  inconvenient  and  against  rea- 
son: (a)  and,  moreover,  such  a  construction 
should  be  put  upon  a  statute  as  does  not 
suffer  it  to  be  eluded,  (b)  Suppose  the 
Court  had  indulged  Dew  until  the  end  of 
the  term,  and  he  had  altogether  failed  to 
give  bond,  would  he  not  have  been  acting, 
until  then,  without  security,  and  have 
eluded  the  law?  Kven  if  he  had  his  option, 
as  to  the  day,  under  the  words  of  the  statute, 
the  Court  might  controul  that  option,  in 
order  to  accomplish  the  intention  of  the 
statute,  which  is  the  public  good.  Accord- 
ing to  6  Bac.  Abr.  379,  (Gwil.  edit. )  the 
word  **may"  has  been  construed  to  signify 
'^ shall,"  in  order  to  accomplish  the  inten- 
tion and  object  of  a  law ;  and  the  Courts, 
pursuing  the  intention,  have  enlarged,  nar- 
rowed, and  opposed  expositions  of  stat- 
utes, (c) 

What  would  you  have  had  the  District 
Judges  do?  The  Court  had  met :  the  people 
had  assembled  to  do  business.  Criminals 
were  to  be  tried.  The  Clerk,  who  had  held 
his  commission  from  January  until  May, 
was  not  ready  with  security.  Time  was 
allowed  him:  the  business  of  the  Court  was 
suspended :  he  still  failed  to  give  security. 
Should  the  Judges  have  let  him  spin  out 
the  term,  and  delayed  business  farther,  or 
suffered  him  to  act  without  security ;  entrust- 
ing- to  him  the  public  property  and  interests 
without  the   guarantee  intended  by  law? 

The  conclusion  is,  that  the  Judges  acted 
correctly  in  requiring  the  bond  and  security 
on  the  first  day  of  the  Court ;  that  Dew  has 
no  grievance  to  complain  of,  and  is  not  en- 
titled to  any  remedy. 

2.  If  in  this  I  am  mistaken,  yet  the  man- 
damns  was  not  his  remedy ;  another  person 
having  been  bona  fide  appointed,  and  being 
in  possession  of  the  clerkship.  The  proper 
remedy  was  by  an  information  in  the  nature 
of  quo  warranto,  (a)  At  common  law,  a 
mandamus  never  issued  where  there  was  a 
person  holding  the  office,  even  by  a  colour- 
able title.     No  case  to  that  effect,  at 

13  common      law,    can    *be      produced. 
There  is  a  string  of  cases  that,  where 

a  person  is  in  by  a  colourable  title  only,  a 
mandamus  lies ;  but  those  cases  are  founded, 
not  on  the  common  law,  but  on  the  stat.  11 
Geo.  I,  c.  4,  s.  2,(e)    and,    even    according 


(a)  6  Bac.  Abr.  Gwil.  edit  891. 

(b)  Ibid. 

(c)  6  Bac  888,    Plowd.  4«5. 

(d)  Bac.  Abr.  (Gwil.  edit.)  506,  Rex  v.  Mayor  of 
Colctiester,  2  Term  Rep.  889. 

(e)  Case  of  the  borouffh  of  Tintasrel.  2  Str.  1008; 
Case  of  Alberystwith,  2  Str.  1167;  Case  of  tlie  Cor- 
poration of  Scarboroagrli:  Ibid.  1180;  Rex  v.  Mayor. 
&c.  of  Cambridge.  4  Burr.  2608:  Rex  v.  Bankes,  8 
Burr.  14S2, 1  Bl.  Rep.  445,  452. 


to  those  cases,  ''where  the  point  is  at  all 
doubtful,  whether  the  prior  election  be  legal, 
the  court  will  not  grant  the  mandamus  till 
the  validity  of  the  prior  election  has  been 
determined  in  a  proper  manner  by  informa- 
tion."(f) 

The  case  of  The  King  v.  Barker,  3  Burr. 
1265  and  1379,  in  which  a  mandamus  was 
granted  and  quo  warranto  held  not  to  lie, 
was  that  of  an  application  to  admit  a  pres- 
byterian  preacher  to  the  use  of  a  meeting- 
house. The  reason  of  that  case  was,  that 
a  quo  warranto  must  be  in  the  king's  name, 
and  for  a  regal  franchise,  which  the  right 
of  preaching  in  a  presbyterian  meeting- 
house is  not.  In  the  case  of  The  King  v. 
The  Mayor  of  York,  4  Term  Rep.  699,  in 
which  a  conditional  mandamus  was  granted 
to  compel  the  affixing  of  a  corporation  seal 
to  a  certificate  of  appointment,  there  was 
no  other  legal  remedy ;  for  a  quo  warranto 
would  not  have  applied  to  the  case,  there  be- 
ing no  person  holding  the  office.  The  prin- 
ciple remains  unimpaired  through  the  whole 
course  of  this  investigation,  that,  where  a 
person  is  de  facto  in  possession  of  the 
office,  and  has  complied  with  the  requisites 
of  the  law,  (as  Stribling  has  in  this  case,) 
a  mandamus  will  not  lie,  but  a  quo  warranto. 

I  am  surprised  that  Mr.  Wickham  should 
say,  that  the  remedy  by  quo  warranto  was 
created  by  the  statute  of  Anne. 

Mr.  Wickham  explained,  and  said  that, 
before  the  statute  of  Anne,  there  was  no 
remedy  by  quo  warranto  given  to  the  per- 
son injured,  but  to  the  king  only. 

Mr.  Wirt  proceeded,  3  Tuck.  Bl.  262-4, 
and  3  Bac.  Abr.  Gwil.  edit.  656,  shew  that, 
long  before  the  statute  of  Anne,  the  infor- 
mation in  the  nature  of  quo  warranto  was 
used,  in  many  cases,  to  try  precisely  such 
questions  as  this;  that  it  had  long  been  in 
use  to  try  titles  to  offices;  and,  of 
14  course  *the  name  of  the  king  was  used 
for  the  benefit  of  the  person  injured. 
So,  here,  the  name  of  the  Commonwealth 
might  have  been  used,  and  Dew  might  have 
compelled  the  Commonwealth's  attorney  to 
file  the  information. 

3.  At  all  events,  Stribling  ought  to  have 
been  a  party,  and  should  have  had  notice, 
even  if  the  mandamus  properly  lay.(g) 

Randolph,  in  reply,  contended,  that  the 
express  words  of  the  act  of  Assembly,  made 
Dew  completely  Clerk  from  the  time  of  his 
appointment  and  qualification ;  that  the 
giving  bond  could  not  be  considered  as  a 
condition  precedent,  since  the  I/egislature 
permitted  him  to  act  without  security  until 
the  ensuing  Court ;  and  if  this  was  a  defect 
in  the  Jaw,  it  was  not  to  be  remedied  by  the 
Judges.  The  maxim  that,  where  there  is 
no  ambiguity  in  the  words,  no  latitude  of 
construction  shall  be  admitted,  ought  to 
govern  this  case.  Expediency  cannot  be  a 
ground  of  forfeiture.  Yet,  every  rule  of 
construction  referred  to  on  the  other  side, 
is  founded  on  principles  of  expediency.  In 
opposition  to  the  authorities  quoted  on  that 
subject,  it  is  sufficient  to  observe,  that  an 
argument  from  inconvenience  is  not  admis- 
sible against  plain  words;  and  to  ask,  how 
is  a  statute  eluded  by  a  construction  accord- 
ing with  its  express  language? 

(f)  4  Bac.  Abr.    Gwil.  edit  514. 
(sr)  Rex  ▼.  Bankes,  8  Burr.  14S2. 
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But,  admitting  the  bond  to  be  a  condition 
precedent,  must  it  be  given  on  the  first  day 
of  the  Court?  No.  At  the  first  session. 
This  position  is  not  controverted.  But,  it  is 
said,  the  Court  could  not  act  without  a 
Clerk.  I  answer,  they  could  have  appointed 
pro  tempore;  for  this  may  be  done,  even 
when  there  is  an  existing  Clerk,  if  he  can- 
not attend. (a)  Dew  himself  might  have 
been  appointed  the  clerk  pro  tempore ;  since 
he  was  able  to  execute  the  duties  of  his 
office  as  well  after,  as  before,  the  com- 
mencement of  the  term,  and  the  bond,  when 
executed,  would  have  operated  respectively 
by  relation.  By  way  of  objection,  it  is 
said,  suppose  he  could  not  have  given 

15  security  on  the  last  day  of  the  *Court, 
what  security  would  there  have  been 

for  the  interval  from  the  first  day?  I  an- 
swer, what  security  was  there  from  the  time 
of  appointment  to  the  first  day? 

The  objection,  that  the  rule  was  for  a 
mandamus  to  admit,  and  not  to  restore,  is 
a  mere  technical  subtilty.  If  the  Court  im- 
properly awarded  the  rule,  it  might  after- 
wards modify  it  at  pleasure,  as  was  done  in 
Rex  V.  Barker,  3  Burr.  1268.  (b)  It  is  also 
objected  that  Stribling  was  not  summoned. 
Yet  it  appears,  from  the  record,  that  he  was 
present,  was  heard  by  counsel,  and  con- 
sented to  the  taking  of  depositions. 

But  the  grand  objection  is  that,  at  com- 
mon law,  a  mandamus  was  never  granted 
while  the  office  was  full,  in  which  case  it 
was  usual  to  postpone  issuing  it  until  the 
title  had  been  tried.  Moreover,  it  is  said 
that  the  quo  warranto  is  the  legal  and 
specific  remedy. 

Admitting  the  quo  warranto  lay  at  com- 
mon law,  yet  every  authority  cited  proves, 
that  its  full  remedial  effect  was  given  by 
the  aid  of  the  statutes  of  Anne  and  Geo.  I. 
Are  any  decisions  prior  to  those  statutes  to 
be  found?  Not  one.  Hence  I  infer,  that 
from  those  statutes  only  has  the  doctrine 
been  derived,  that  no  mandamus  lies  where 
there  is  a  person  holding  the  office. 

The  case  of  Rex  v.  Barker,  before  cited, 
was  founded  on  the  common  law,  not  on  the 
statute  of  Geo.  I,  and  is  a  decisive  author- 
ity that,  at  common  law,  a  mandamus  may 
be  granted  to  admit  or  restore  a  claimant 
when  the  office  is  full. 

In  the  old  General  Court,  before  the  rev- 
olution, the  case  of  Secretary  Nelson  v.  The 
Brunswick  Justices,  was  tried  on  a  manda- 
mus to  admit  a  Mr.  Edwards,  whom  the 
secretary  appointed,  in  opposition  to  a  Mr. 
Fisher,  who  had  been  chosen  by  the  County 
Court,  and  was  then  in  possession  of  the 
office.  Since  the  revolution  also,  in  the  cases 
of  Williams  v.  The  Prince  George  Justices, 
and  of  Bland  v.  The  Same,  writs  of  man- 
damus were  awarded  by  the  General  Court ; 
though,  in  both    instances,  there  was 

16  a    person  in  ^office.     Yet,    in  none  of 
these  cases,  was  the   objection  made, 

which  is  now  relied  upon. 

It  should  be  recollected,  that  Dew's  right 
to  the  mandamus,  commenced  at  the  instant 
the  refusal  to  receive  the  bond  took  place; 
and  there  is  no  doubt  that  Stribling  is  not 
the  Clerk,  even  if  Dew  is  not.     For,  accord- 


(a)  Rev.  Code.  1  vol.  c.  66,  s.  18,  p.  75. 

^b)  See  also  15  Vln.  pi.  9,  cltintr  10  Mod.  54. 


ing  to  law,(c)  Stribling  could  be  elected  on 
one  of  two  grounds  only ;  where  a  vacancy 
happened  either  in  vacation,  or  during  the 
sitting  of  the  District  Court.  Now  the  va- 
cancy which  occurred  in  the  vacation,  was 
filed  by  the  appointment  of  Dew  by  a  ma- 
jority of  the  Judges  of  the  General  Court. 
During  the  sitting  of  the  District  Court,  no 
vacancy  happened ;  neither  had  the  Judges 
of  that  Court  a  right  to  decide,  that  a  va- 
cancy existed  on  the  ground  of  incapacity 
in  the  clerk,  though  they  might  on  the 
ground  of  death.  Two  Judges  could  not 
deprive  him  of  his  office  for  life  without 
a  trial.  No  commission  to  Stribling  ap- 
pears in  the  record ;  md,  since  he  could  not 
lawfully  have  been  elected,  the  office  can- 
not properly  be  considered  full. 

As  to  the  argument,  that  the  question 
ought  to  be  tried  on  a  quo  warranto,  hov 
could  Dew  have  got  a  quo  warranto  at  all? 
By  applying  to  the  District  Court !  And 
how  could  it  be  expected  that  they  would 
grant  it,  when  they  had  just  taken  such  a 
strong  step  against  him?  The  Attomey- 
Greneral  might  say,  that  he  was  not  bound 
to  listen  to  his  complaint;  and,  even  if  the 
Court  should  direct  him,  he  might  refuse. 
No  man  (when  it  might  be  refused)  can 
assert,  that  the  quo  warranto  is  a  legal  and 
specific  remedy. 

But,  suppose  we  were  now  before  the 
Court  on  a  quo  warranto :  it  would  not  be 
in  the  power  of  ingenuity  to  support  it, 
upon  the  present  case,  so  as  to  give  Dev 
relief.  The  judgment  would  be,  that  the 
franchise  be  seised  into  the  hands  of  the 
Commonwealth,  or  that  Stribling  be  ousted; 
and  then.  Dew's  title  being  prior,  he  would 
succeed:  but,  his  title  being  imperfect,  not 
having  been  completed  by  giving  bond 
and  security  how  could  he  get  in  without  a 

mandamus? 
17  *Again,    an     information     in    the 

nature  of  a  quo  warranto,  is  a  prose- 
cution criminal  in  its  nature ;  for  in  such 
cases  theie  is  a  punishment  for  the  misde- 
meanor, as  well  as  a  judgment  of  ouster. 
How  then  could  such  an  information  lie 
where  the  defendant  was  guilty  of  no  crim- 
inality? Here,  Stribling  was  guilty  of  no 
offence;  having,  innocently  on  his  part, 
been  introduced  by  the  Court  into  the  office, 
after  Dew  had  been  set  aside. 

According  to  the  case  of  Rex  v.  Mars- 
den,  (d)  it  is  an  important  question  whether 
such  an  information  could,  at  common  law, 
be  granted  upon  the  application  of  a  private 
person. 

I  will  not  detain  the  Court  as  to  Mr. 
Johnson's  question,  whether  an  appeal  or 
supersedeas  would  not  lie  instead  of  a  man- 
damus. If  the  record  discloses  error,  a 
supersedeas  may  even  now  be  awarded. 

Wickham,  on  the  same  side.  If  the  argu- 
ments of  the  counsel  for  the  appellees  are 
correct,  there  is  no  remedy  for  a  person  il- 
legally kept  out  of  the  office  of  Clerk  of  a 
County  or  District  Court;  and  those  Courts, 
acting  without  controul,  may  displace  Clerks 
regularly  appointed,  and  appoint  others  at 
their  pleasure. 

It  is  objected,  Ist.  that  a  mandamus  is 
not  a  proper  remedy. 


(c)  See  Rev.  Code,  1  vol.  c.  66,  s.  12,  p.  75. 

(d)  8  Burr.  1819. 
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Bui,  whenever  the  party  has  no  other 
specific  legal  remedy,  he  in  entitled  of  right 
to  this  writ,  (a) 

So,  to,  if  the  specific  remedy  be  obsolete; 
as  an  assise. 

In  this  case,  there  is  no  other  specific 
legal  remedy.  A  quo  warranto,  however, 
it  is  said,  is  a  specific  remedy,  and,  there 
being  a  person  in  office,  the  proper  one; 
and  the  ^ase  ot  Rex  v.  Mayor  of  Colches- 
ter(b)  is  relied  on.  That  case,  however,  is 
partly  overruled  by  4  Term  Rep.  699,  Rex 
V.  Mayor  of  York ;  and  it  does  not  establish 
the  doctrine  that  a  mandamus  is  not  a 
proper  remedy  when  there  is  a  person  ih 
possession,  but  only  that  the  right  shall  be 
first  tried  on  a  quo  warranto. 

18  *It  applies  only  to  the  case  of  a  cor- 
porate right ;  and  is   founded   on    the 

statute  of  9  Ann.  See  Cay's  Abr.  title 
Franchise,  27. 

Certainly  not  to  cases  where,  as  in  the 
present  instance,  the  right  in  controversy 
is  not  a  corporate  one.  (c) 

But  it  is  objected  that  the  information  is 
not  given  by  the  statute,  but  existed  at 
common  law.  It  certainly  existed  at  com- 
mon law,  but  only  as  a  proceeding  on  the 
criminal  side:  it  was  first  given  to  the 
party,  as  a  civil  remedy,  by  the  statute. 
See  3  Black.  643,  in  margine.  3  Black. 
Com.  263,  where  the  information  under  the 
statute  is  classed  among  civil  suits.  4 
Term  Rep.  484,  Rex  v.  Francis,  where  a 
new  trial  is  given,  which  could  not  be  on 
an  information  at  common  law:  Buller's 
N.  P.  211,  where  it  is  laid  down  that  no 
costs  are  given  at  common  law. 

The  Attorney-General,  at  common  law, 
is  not  bound  to  file  an  information  when  a 
criminal  act  has  not  been  committed.  Now 
what  crime  has  Stribling  been  guilty  of  in 
accepting  an  office  before  declared  vacant 
by  the  Judges,  and  the  exercise  of  which 
was  necessary  to  the  public  good? 

But  the  quo  warranto,  if  brought  at  all, 
can  only  be  before  the  same  Court  which 
has  already  decided  the  question,  and  from 
which  (the  prosecution  being  a  criminal 
one)  there  could  be  no  appeal. 

This,  even  if  the  rule  were  different  in 
Bngland  at  common  law,  would  be  conclu- 
sive in  favour  of  a  mandamus  in  the  present 
case. 

No  appeal  or  supersedeas  would  lie,  (as 
is  supposed  on  the  other  side, )  because  the 
appointment  of  a  Clerk  is  neither  a  judg- 
me:nt,  sentence,  nor  decree. 

An  action  for  the  mesne  profits,  if  it 
could  be  maintained,  would  not  be  a  spe- 
cific  remedy.  Stribling  might  keep  the 
office  for  life,  subjecting  himself  only  to 
the  chance  of  recovery  of  the  profits  from 
time  to  time  by  Dew. 

The  objection  that  the  rule  should  have 
been  for  a  mandamus  to  restore,  con- 
cludes,   against  the    appellee;  for,  if 

19  *Dew    was   in    full   possession  of  his 
office,  he  could  not  have  been  removed 

without  an  information,  even  if  he  had 
failed  to  give  bond.     The  motion  was  made 


(a)  8  Burr.  1207,  Rex.  v.  Barker:  8  Term  Rep.  651. 
660.  Rex  ▼.  Mayor  of  Stafford;  1  Term  Rep.  401,  Rex 
y.  Blsbop  of  Chester. 

(b)  2  Term.  Rep.  260. 

(c)  8  Burr.  1265*  Rex  v.  Barker. 


for  a  mandamus  to  admit,  as  being  safest, 
though  that  to  restore,  was  probably  most 
proper.  The  Court  will  direct  either; 
moulding  the  rule  to  suit  the  purposes  of 
justice,  (d) 

The  case  of  Rex  v.  Wildman(e)  does  not 
prove  that  the  rule  for  the  mandamus  may 
not  difiPer  from  the  rule  to  shew  cause ;  each 
of  them  being  the  act  of  the  Court ;  but  only 
that  the  writ  of  mandamus,  which  is  the 
act  of  the  officer,  and  has  no  authority  but 
the  rule,  must  conform  to  it.  As  for  the 
supposition  that  the  second  rule  was  in  fact 
a  mandamus,  it  is  not  necessary  to  argue  to 
this  Court,  that  an  order  nisi  for  a  writ,  is 
no  more  a  writ  than  a  judgment  is  an  ex- 
ecution. The  mandamus  we  ask  for,  is  not 
a  peremptory  one  in  the  first  instance.  If 
formal  notice  to  Stribling  is  necessary,  it 
is  not  too  late  to  direct  the  mandamus  to 
be  served  on  him.  That  he  had  actual  no- 
tice of  the  rule,  is  proved  by  his  attesta- 
tion to  the  reasons  assigned  by  the  Judges 
of  the  District  Court,  and  his  giving  notices 
and  taking  depositions  on  the  rule. 

The  rule  ought  not  to  have  been  for  a 
mandamus  to  admit  him  to  give  bond ;  the 
giving  bond  being  only  a  circumstance  at- 
tending his  admission  or  restoration.  The 
Court  certainly  have  a  right  to  direct  his 
admission  on  the  terms  required  by  law. 
As  for  the  objection  that  it  is  now  too  late 
to  srive  bond,  we  certainly  are  not  to  lose 
our  right  by  the  illegal  refusal  of  the  Court 
to  accept  the  bond  when  we  were  ready  to 
give  it. 

On  the  merits,  I  do  not  understand  the 
counsel  seriously  to  contend,  contrary  to 
the  settled  practice  of  this  Court,  that  real 
estate  is  not  to  be  taken  into  account  in  es- 
timating the  sufficiency  of  surety.  That 
Dew  offered  sufficient  security  on  the  first 
day  of  the  term,  is,  I  think,  proved :  that 
he  might  not  have  oflPered  it  on  the  first 
day,  if  the  Court  had  not  given  the  errone- 
ous opinion  that  real  estate  was  not  to  be 
regarded,  cannot  be  taken  for  granted  or 
proved  by  the  opposite  counsel ;  and 
20  he  was  not  obliged  to  fly  *in  the  face 
of  the  Court,  by  offering  such  secu- 
rity as  they  had  before  rejected. 

As  to  the  objection  that  a  record  is  not  to 
be  contradicted ;  we  may  certainly  traverse 
the  return  to  the  mandamus  that  shall  is- 
sue ;  which  return  will  be  matter  of  record ; 
but  the  Court,  in  stating  that  the  security 
offered  wab  insuthcient,  only  state  that  it 
was  so  in  their  opinion :  whether  that  opin- 
ion was  right  or  not,  is  one  of  the  questions 
in  controversy,  and  is  certainly  examinable 
in  this  Court.  But,  as  sufficient  security 
was  tendered  during  the  term,  there  can  be 
no  real  difficulty  on  the  merits:  the  words 
of  the  law  requirng  him  to  give  security  at 
the  next  Court,  are  satisfied  by  his  giving 
security  during  the  term. 

There  is  no  occasion  for  resorting  to  rules 
of  construction :  the  words  are  plain  and 
admit  no  other  meaning.  If  the  argument 
drawn  from  inconvenience,  were  applicable 
when  the  words  are  plain,  both  sides  should 
be  regarded.  It  would  be  a  great  incon- 
venience for  the  Clerk  to   be   compelled    to 


(d)  S  Burr.  1268. 

(e)  2Str.879. 
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give  security  on  the  first  daj  of  the  term: 
accident  might  prevent  those  he  relied  on 
from  attending,  or  the  Judcres  might  di£fer 
in  opinion  with  him  as  to  their  sufficiency. 
On  tne  other  hand,  if  he  might  be  trusted 
for  months  without  security,  while  act- 
ing without  any  contronl,  surely  there 
would  be  less  danger  while  he  was  acting 
for  a  few  days  under  the  immediate  inspec- 
tion and  controul  of  the  Judges. 

Wednesday,    November   9.      The    Judges 
gave  their  opinions. 

JUDGE  TUCKER.  Dew,  the  appellant, 
obtained  a  rule  from  the  General  Court  upon 
the  Judges  of  the  Sweet  Springs  District 
Court,  to  shew  cause  why  a  mandamus 
should  not  issue,  directing  them  to  admit 
him  to  the  office  of  clerk  of  the  said  Dis- 
trict Court ;  to  which  a  return  was  made 
'^that  at  a  Court  held  for  the  said  District, 
on  the  18th  day  of  May,  1805,  the  appellant. 
Dew,  produced  in  Court  a  commission 
signed  by  a  majority  of  the  Judges  of  the 
General  Court,  appointing  him  Clerk 

21  of    that    District  *Court,  in  the  room 
of  Samuel  Dew,  senior,  deceased ;  also 

a  certificate  from  the  Clerk  of  Botetourt 
Court,  of  his  having  taken  the  oaths  pre- 
scribed by  law.  But  not  offering  sufficient 
security  for  the  faithful  performance  of  the 
duties  of  the  said  office,  the  Court  proceeded 
to  appoint  Erasmus  Stribling  to  fill  the  said 
office,  in  the  room  of  the  said  Samuel  Dew, 
who  having  taken  the  oaths  as  the  law  di- 
rects, together  with  James  Breckenridge 
and  others,  entered  into  bond,  Ac,  with 
such  condition  as  the  law  requires.  And 
at  a  District  Court  continued  and  held  as 
aforesaid,  on  the  22d  day  of  May,  1805, 
Samuel  Dew  again  appeared  in  Court,  and 
offered  sufficient  security  for  the  perform- 
ance of  the  duties  of  the  Clerk  of  the  said 
Court,  of  which  the  Court  took  time  to  con- 
sider ;  and  at  a  Court  continued  and  held  as 
aforesaid,  the  next  day,  the  said  Samuel 
Dew  was  refused  to  be  admitted  to  the  said 
office  of  Clerk,  because,  on  the  first  day  of 
the  term,  when  called  upon  to  execute  a 
bond,  he  offered  insufficient  security,  al- 
though the  greater  part  of  that  day  was  al- 
lowed him  to  provide  security,  and  previous 
to  the  appointment  of  Erasmus  Stribline> 
said  Dew  acknowledged  he  was  unable  to 
find  farther  security  on  that  day ;  but  then 
alleged  that  at  a  future  day,  it  was  proba- 
ble, he  would  be  able  to  obtain  sufficient 
security.  *  * 

The  commission  and  certificate  from  the 
Court  of  Botetourt  County  within  referred 
to,  are  in  the  following  words:  **These  are 
to  certify  that  Samuel  Dew  is  appointed  the 
Clerk  of  the  District  Court  to  be  h olden  at 
the  Sweet  Springs  in  the  County  of  Monroe, 
in  the  room  of  S.  D.  senior,  deceased. 
Given  under  our  hands  and  seals,  this  23d 
of  January,  A.  D.  1805."  Signed  with  the 
names  of  six  Judges  of  the  General  Court 
with  seals  annexed.  *  *  *  At  a  Court  held 
for  Botetourt  County,  February  12th,  1805, 
^'S.  D.  gentleman,  produced  in  Court  an  ap- 
pointment signed,  &c,  appointing  him  Clerk 
of  the  District  Court,  holden,  &c.  where- 
upon, the  said  S.  D.  took  the  oath  of 

22  *fidelity,  the  oath  to  support  the  Con- 
stitution   of   the    United  States,  and 


the  oath  of  the  said  office. 

** Teste,  H.  B.  Clerk,  B.  C. 

**A  Copy,  Teste, 

* 'Erasmus  Stribling,  C.  S.  D.  C." 

To  the  above  copy  of  the  records  of  the 
Court,  the  Judges  subjoined,  moreover,  the 
following  reasons :  *  *  We  consider  it  the  duty 
of  the  Judges  to  hold  a  Court  on  the  first 
day  of  the  term,  and  find  that  the  civil  and 
criminal  business  of  the  country  required 
it ;  that  S.  Dew  was  commissioned  in  the 
month  of  January  preceding,  and  had  suffi- 
cient time  to  have  procured  security,  with- 
out which,  he  well  knew  he  could  not  act. 
That  circumstanced  as  the  Judges  were, 
they  could  not  proceed  to  elect  a  Clerk  pro 
tempore,  and  they  would  not  have  been  jus- 
tified in  respecting  the  declaration  of  the 
said  8.  D.  that  it  was  probable  he  could  get 
security  at  a  future  day,  considering  his 
failure  for  several  months,  and  the  first  day 
of  the  Court,  where  a  large  number  of  the 
people  of  the  District  were  present.  We 
consider,  therefore,  that  the  Judges  of  that 
Court  acted  correctly  and  properly,  in  the  ap- 
pointment of  Erasmus  Stribling,  who  fully 
answers  their  expectations  and  those  of  the 
public. ' '  Signed  by  the  Judges  present,  and 
attested  by  Erasmus  Stribling,  C.  S.  D.  C. 

As  my  opinion,  in  this  case,  will  be 
founded  upon  the  matters  contained  in  this 
return,  I  shall  no  farther  notice  the  re- 
mainder of  the  record  and  proceedings  in 
the  General  Court,  than  to  observe  that  the 
above  mentioned  rule  was,  on  the  13th  of 
November,  1807,  discharged.  From  which 
order,  Samuel  Dew  prayed,  and  was  allowed 
an  appeal  to  this  Court. 

The  first  question  which  I  shall  consider, 
is,  whether  the  writ  of  mandamus  be  the 
proper  remedy  in  this  case? 

Judge  BuUer  informs  us  that  the  writ  of 
mandamus  is,  in  England,  a  prerogative 
writ,  issuing  out  of  the  Court  of  K.  B.  (as 
that  Court  has  a  general  superintendencj 
over  all  inferior  jurisdictions  and  persons,) 
and  is  the  proper  remedy  to  enforce  obedi- 
ence to  acts  of  Parliament,  and  to  the 
King's  charters,  and  in  such  case  is 
23  demandable  of  right.(a)  Under  *the 
term  charters,  are  comprehended  all 
grants  from  the  Crown,  whether  of  lands, 
honours,  franchises,  or  aught  besides,  (b) 
Under  this  description  then,  all  commis- 
sions granted  by  the  Crown,  whereby  any 
person  is  authorised  to  hold,  and  exercise 
any  public  office  whatsoever,  come  under 
the  general  head  of  the  King's  charters. 

To  enforce  obedience  to  such  a  commis- 
sion, especially  if  founded  upon  the  author- 
ity of  an  act  of  Parliament,  the  proper 
remedy  is  by  writ  of  mandamus,  which  in 
such  case  is  demandable  of  right.  And  it 
lies  to  compel  the  admission  or  restoration 
of  the  party  applying,  to  any  officer  or 
franchise  of  a  public  nature,  whether  spir- 
itual or  temporal,  (c)  Here  the  office 
claimed  is  founded  on  an  act  of  the  Legis- 
lature of  the  Commonwealth,  and  is  grant- 
able  by  a  commission,  under  the  hands  and 
seals  of  a  majority  of  the  Judges  of  the 
General  Court;  and  is,  moreover,  an  office 
of  a  public  nature,  and  which  relates  exten- 
sively    to     the    administration    of    justice 


(a)  Bull.  N.  P.  1». 
lb)  2  Blac  Com.  840. 
(c)  8  Blac  Com.  iia 
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through  a  very  large  portion  of  the  Com- 
monwealth. It  has,  therefore,  every  char- 
acter that  may  be  thought  necessary  to 
entitle  the  person  holding  such  a  commis- 
sion, and  who  hath  been  either  refused  ad- 
mittance into  his  office,  or  improperly  turned 
out  of  it,  to  the  benefit  of  a  writ  of  manda- 
mus. 

It  has  been  objected,  however,  that  a 
mandamus  will  not  lie,  where  the  party 
hath  another  legal  and  specific  remedy; 
but,  we  are  told  otherwise  by  Judge  Black- 
stone,  who  calls  it  a  high  prerogative  writ, 
of  a  most  extensive  remedial  nature ;  and 
that  it  may  be  issued  in  some  cases,  where 
the  injured  party  hath  also  another  more 
tedious  method  of  redress ;  as  in  the  case  of 
admission  or  restitution  to  an  office,  (a) 
This  is  the  very  case  now  before  us;  and 
although  possibly  the  injured  party  may 
have  another  remedy,  I  think  there  is  no 
other,  so  well  adapted  to  the  nature  of  the 
case,  as  that  by  mandamus. 

I  shall  now  proceed  to  consider  whether, 
upon  this  return  made  to  the  first  rule  to 
shew  cause  why  a  mandamus  should  not  is- 
sue, the  Genera]  Court  ought   or  ought  not 

to  have  awarded  the  writ. 
24  "The  return  comprehends  the  record 

of  the  proceedings  of  the  District 
Court,  on  three  several  days  in  the  same 
term,  in  respect  to  the  matter  in  contro- 
versy. The  lecord  of  the  first  day  states, 
that  the  appellant  produced  in  Court  a  com- 
mission, signed  by  a  majority  of  the  Judges 
of  the  General  Court,  appointing  him  Clerk ; 
also,  a  certificate  from  the  Clerk  of  Bote- 
tourt County,  of  his  having  taken  the  oaths 
prescribed  by  law ;  but  not  ofiFering  suffi- 
cient security,  &c.  the  Court  proceeded  to 
appoint  Erasmus  Stribling,  Ac. 

Upon  this  part  of  the  return,  the  Judges 
having  certified  from  the  record  that  the 
appellant  produced  in  Court  a  commission 
signed  by  a  majority  of  the  Judges,  but  not 
saying  whether  the  same  was  under  their 
hands  and  seals  as  the  law  directs,  it  might 
have  been  doubtful  to  the  General  Court, 
whether  the  commission  was  granted  in 
such  manner  as  the  act  directs ;  in  such  a 
case  we  are  told  by  Judge  Buller,  that  the 
Court  will  issue  a  conditional  mandamus, 
in  order  that  the  right  may  be  tried  upon 
the  return,  (b)  If,  then,  there  were  no  other 
reason  than  this  one,  for  refusing  the  writ 
of  mandamus,  the  General  Court  ought  to 
have  granted  it;  and  then  upon  the  return, 
the  appellant  might  have  traversed  that 
part  of  the  return  which  describes  the  com- 
mission, and  averred  that  it  was  granted 
under  the  hands  and  seals  of  the  Judges. 
And  if  upon  issue  joined  it  had  been  so 
found,  he  would  have  been  entitled  to  a 
peremptory  mandamus,  if  there  were  no 
other  6ause  for  refusing  it. 

The  record  of  the  first  day  proceeds  to 
state,  as  I  have  already  noticed,  that  the 
appellant  also  product  in  Court  a  certifi- 
cate from  the  Clerk  of  Botetourt  County,  of 
his  having  taken  the  oaths  prescribed  by 
law ;  but,  not  offering  sufficient  security  for 
the  faithful  performance  of  the  duties  of 
the  said  office,  the  Court  proceeded  to  ap- 
point Erasmus  Stribling,  ^c. 


(a)  8  Blac.  Gom.  110. 

(b)  Bull.  N.  P.  SOO. 


The  sufficiency  or  insufficiency  of  the  se- 
curity which  the  appellant  offered,  being  a 
question  of  fact,  upon  which  the  Judges  of 
the   District   Court   had  a  right  to  exercise 
their  discretion,   but,    in  which,  they 

25  may  nevertheless  *have  been  mis- 
taken, the  question  as  to  the  appel- 
lant's right  is  thereby  rendered  doubtful : 
therefore,  according  to  the  authority  above 
cited,  if  there  were  no  other  reason  for  re- 
fusing the  mandamus,  the  Court  ought  to 
have  granted  it,  that  it  might  have  been 
tried  upon  the  return,  whether  the  security 
offered  was  in  fact,  sufficient  or  not. 

The  record  of  the  fourth  day  states,  that 
the  appellant  again  appeared  in  Court,  and 
offered  sufficient  security,  of  which  the 
Court  took  time  to  consider ;  and  the  next 
day  the  Court  refused  to  admit  him  to  the 
said  office  of  Clerk,  because  on  the  first  day 
he  offered  insufficient  security,  and  ac- 
knowledged he  was  unable  to  find  further 
security  on  that  day ;  but  alleged  that  at  a 
future  day  he  should  probably  be  able  to 
obtain  sufficient  security. 

This  brings  us  to  the  question,  so  much 
agitated  and  discussed,  whether  the  Dis- 
trict Court  were  authorised  to  appoint  an- 
other Clerk,  in  case  the  Clerk  appointed  by 
the  Judges  of  the  General  Court,  either 
should  neglect,  or  be  unable  to  give  security 
as  the  law  requires,  on  the  first  day  of  the 
term. 

It  will  readily  be  admitted  that  the  rea- 
sons assigned  by  the  Judges  in  the  latter 
part  of  their  return,  are  very  strong  in 
favour  of  their  opinion  respecting  the  ne- 
cessity of  holding  a  Court,  and  proceeding 
upon  the  business  of  the  District,  criminal, 
as  well  as  civil,  on  the  first  day  of  the  term. 
And  their  reasons  for  not  appointing  a 
Clerk  pro  tempore,  are  perhaps  strictly 
legal,  and  well  founded.  The  question, 
however,  still  remains,  whether  the  appel- 
lant had  not  a  right  to  offer  sufficient  secu- 
rity at  any  time  during  the  term,  and  that 
having  in  fact  offered  it  on  the  fourth  day 
of  the  term,  instead  of  the  first,  the  Judges 
ought,  or  ought  not  to  have  received  the 
same,  and  thereupon  to  have  admitted  him 
to  exercise  the  duties  of  his  office.  This 
question  depends  upon  the  act  which  pre- 
scribes the  manner  in  which  Clerks  of  the 
District  Courts  are  to  be  appointed ;  which 
declares  **that  every  person  appointed  Clerk 
of  any  District  Court,    having  taken 

26  the   oath    for    giving   assurance   *of 
fidelity    to   the   Commonwealth,    and 

the  oath  required  to  be  taken  by  Clerks  of 
Courts,  adapting  the  same  to  the  District 
Court,  shall  thenceforth  be  enabled  to  ex- 
ecute the  duties  of  his  office.''  The  appel- 
lant produced  to  the  Judges  of  the  District 
Court,  on  the  first  day  of  the  term,  a  cer- 
tificate that  he  had  strictly  complied  with 
this  injunction  of  the  law:  he  had  been 
duly  authorised  thereby  to  execute  the 
duties  of  his  office,  from  the  12th  of  Feb- 
ruary to  that  period.  If  an  officer  be  cre- 
ated by  letters  patent,  (and  commissions 
are  letters  patent, )  he  is  a  complete  ofiBcer 
before  he  is  sworn,  and  before  any  inves- 
titure, (c) 
But  the  appellant   had    been    swort^     at^^ 


(c) 
cers, 


5  Bac.  Abr.  Owil.  ed. 
*  letter  E. 
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had  been  for  more  than  a  quarter  of  a  year 
duly  authorised  by  the  express  words  of  the 
law,  to  execute  the  duties  of  his  ofifice ;  he 
was  (if  duly  appointed,  of  which  hereafter) 
Clerk  de  jure  and  de  facto ;  like  a  spiritual 
Clerk  in  holy  orders,  who  having-  been  duly 
presented,  instituted,  and  inducted,  into  a 
rectory,  is  in  full  and  complete  possession, 
and  in  legal  phrase  is  called  parson-impar- 
sonee.  The  duties  of  his  office,  means  all 
the  duties  of  it,  as  well  in  Court  as  out  of 
Court ;  nor  can  the  risk  of  misconduct  for  a 
few  days  under  the  immediate  eye  of  the 
Court,  bear  any  comparison  with  that  which 
may  be  supposed  to  arise,  from  a  Clerk's 
performing  the  duties  of  his  office,  without 
being  subjected  to  such  an  immediate  su- 
perintendence and  inspection,  for  a  quarter, 
or  half  a  year,  as  the  law  allows. 

The  appellant  having  produced  to  the 
Court  such  a  certificate  as  the  law  directs, 
the  Courts  were  bound  to  enter  the  same  of 
record.  This  was  all  that  was  necessary  to 
be  done  at  that  time:  it  would  thence  ap- 
pear of  record,  that  be  was  duly  commis- 
sioned, and  had  done  and  performed  all  that 
the  law  required,  to  enable  him  to  execute 
the  duties  of  his  office;  no  ceremony  of 
admission  or  induction  was  necessary,  no 
additional  oath  was  required  to  be  taken. 

But  it  is  objected,  he  did  not,    nor   could 
not  give  sufficient   security   for    the  faith- 
ful performance  of  the  duties  of   his 
27        ^office,    on  the  first  day  of  the  term. 
I^et  us  consult  the  law,  and  be  guided 
by  the  spirit  as  well  as  the  letter  of  it. 

Every  person  appointed  Clerk  of  a  District 
Court,  may  take  the  oaths  required  to  be 
taken,  previous  to  his  entering  upon  the  ex- 
ecution of  the  duties  of  his  office,  before 
any  Court  of  Record  in  the  Commonwealth, 
after  which,  or  in  the  emphatical  words  of 
the  law,  from  henceforth  he  shall  be  en- 
abled to  execute  the  duties  of  his  office ;  a 
certificate  of  which  qualification  shall  be 
entered  of  record  in  the  District;  ** wherein, 
at  the  first  session,  he  sh|Lll,  moreover, 
enter  into  bond  with  sufficient  security," 
&c. 

It  is  contended  that  the  words  at  the  first 
session,  must  mean  the  first  day ;  but  I  see 
no  reason  for  that  construction  any  more 
than  the  first  hour,  or  the  first  minute. 
The  term  session,  when  applied  to  Courts, 
means  the  whole  term ;  and  in  leg^l  con- 
struction, the  whole  term  is  construed  but 
as  one  day,  and  that  day  is  always  referred 
to  the  first  day  or  commencement  of  the 
term ;  and  this  construction  has  been  car- 
ried so  far,  that  where  parties  had  cov- 
enanted to  levy  a  fine  at  .the  next  term,  and 
one  of  the  parties  died  after  the  first  day  of 
the  term;  and  the  fine  was  entered  at  a 
subsequent  day  of  the  same  term,  this  fine 
was  held  to  be  well  levied,  notwithstanding 
one  of  the  parties  was  dead  at  the  time ;  he 
being  living  on  the  first  day  of  the  term, 
and  the  whole  term  considered  as  one  day. 
It  is  the  same  with  a  judgment  in  any  other 
case,  (a)  In  the  present  case,  such  a  con- 
structioa appears  to  me  to  be  very  reason- 
able. The  securities  of  a  Clerk  might  re- 
side at  a  distance  from  the  Court,  and 
might  not  attend  the  first  day ;  the  Clerk 
himself  might  not,  from  sickness,  or  other 


(a)  7  Term  Rep.  20,  Braffner  v.  Lanffmead. 


sufficient  cause,  be  able  to  attend;  the 
Court  might  be  dissatisfied  with  the  suf- 
ficiency of  the  security  offered,  but  upon 
further  information  be  satisfied  with  it;  or 
the  Clerk,  as  in  the  present  case,  might,  at 
a  future  day,  be  able  to  offer  additional  se- 
curity, to  the  full  satisfaction  of  the  Court. 
Ought  a  man  to  be  ousted  from  bis  ofiBce 
under  such  circumstances,  although  the  law 
had  permitted  him  to  exercise  it  for  half 
a  year  before,  without  any  other  seen- 

28  rity  *than  his  integrity,  his  oath  and 
his   conscience?    I  have  before  stated 

that  the  comparative  risk  of  misconduct  in 
the  presence,  and  under  the  immediate  in- 
spection and  contronl  of  the  Court,  was 
very  slight  in  such  a  situation.  And  should 
he  neglect  to  produce  sufficient  security 
before  the  end  of  the  term,  such  neglect 
would  undoubtedly  be  a  cause  of  forfeiture, 
and  he  might  be  immediately  proceeded 
againat«  and  evicted,  as  the  Constitution 
and  the  law  direct.  The  requisition  of  the 
law  that  a  Clerk  is  to  give  bond  with  suf- 
ficient security,  for  the  faithful  execution 
of  the  duties  of  his  office,  is  a  condition  in 
law,  and  it  is  to  be  construed  as  a  limita- 
tion ;  his  office  would  legally  terminate 
with  the  session,  (b)  but  not  before. 

This  may  be  compared  to  the  case  of  a  par- 
son, who  may  neglect  after  institution  and 
induction  to  read  the  liturgy  and  articles  of 
the  church,  or  make  the  declarations  against 
popery,  or  take  the  adjuration  oath ;  or  may 
absent  himself  sixty  days  in  one  year,  from 
his  benefice,  in  certain  cases.  In  all  which 
cases,  we  are  told,  the  benefice  is  void.(c) 
Still  both  the  law  and  the  Constitution,  re- 
quired that  he  should  not  be  ousted  of  the 
office  in  which  he  had  a  freehold,  but  bjr 
due  process  of  law.(d)  The  Judges  of  the 
District  Court,  probably,  did  not  consider 
him  as  duly  invested  with  his  office,  until  he 
had  given  bond  and  security.  Upon  that 
point,  I  feel  myself  constrained  to  differ 
with  them.  On  this  point,  then,  I  am 
clearly  of  opinion,  that  the  appellant  ought 
to  have  been  admitted  to  give  bond  and 
security  at  any   time  during   the    session. 

We  now  come  to  one  of  the  principal  stum- 
bling blocks  opposed  to  the  emanation  of 
the  writ  of  mandamus,  by  the  counsel  of 
the  appellees.  They  tell  us,  that  if  a  man- 
damus be  awarded,  Mr.  Stribling  will  be 
turned  out  of  office,  without  that  due  proc- 
cess  of  law,  which  the  Constitution  and  the 
acts  which  I  have  before  referred  to,  pre- 
scribe ;  and  a  distinction  was  taken  between 
a  mandamus  to  admit  and  one  to  restore  a 
person  to  an  office.  The  former,  it  is  said, 
gives  only  a  legal,  not  an  actual  pos- 

29  session ;  though    in  a   mandamus  '^to 
restore,  the    Court   will   go    further; 

and  for  this  1  Strange,  538,  and  3  Burr.  1267, 
were  cited  and  relied  on. 

In  the  latter  case  however,  the  Conrt 
granted  a  mandamus,  although  there 
was  another  person  actually  in  office; 
and  although  the  right  claimed,  was 
barely  a  legal  right,  but  perhaps  not, 
in  strictness,  a  public  office.  But  the 
question  now   before   us,  concerns  an  im- 


(b)  3  Black.  Ck)m.  166. 

(c)  1  Black.  Com.  408. 

(d)  L.  V.  ed.  17W.  or  Rev.  Code.  voL  1.  c  16,  p.  18. 
Ibtd.  c.  66,  8. 14.  p.  76. 
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portant  public  office,  which  concerns,  or  at 
least  is  necessary,  to  the  administration 
of  justice.  Shall  we,  then,  in  such  a  case, 
be  deterred  from  pursuing  that  course 
which  will  most  effectually  advance  jus- 
tice, and  preserve  right?  But  we  are  told, 
Mr.  Stribling  ought  to  have  been  served 
with  notice  of  this  motion,  that  he  might 
contest  the  rule.  It  was  properly  answered, 
that  the  return  shews  he  had  notice,  being 
attested  by  him;  and  the  record  shews  he 
did  appear  in  the  General  Court  as  a  party, 
and  consent  to  the  award  of  a  commission 
to  take  depositions:  what  need  then  of 
further  notice? 

But  another  objection  has  been  insisted 
upon,  that  although  the  General  Court 
might  have  been  of  opinion,  that  they 
ought  to  have  granted  a  writ  of  mandamus, 
they  could  not  have  granted  the  proper 
writ  in  this  case,  being  tied  down  by  the 
terms  of  the  rule.  But  can  it  be  seriously 
supposed  that  this  objection  can  prevail 
in  a  case  which  concerns  the  general  ad- 
ministratioii  of  justice,  over  a  very  large 
Ix>rtion  of  the  Commonwealth,  wherein  all 
due  expedition  ought  to  be  observed,  and 
where  (in  my  opinion,  at  least)  no  other 
specific  or  adequate  remedy  can  be  found? 
Can  it  be  seriously  contended,  I  say,  that, 
if,  upon  the  return  of  the  rule  to  shew 
cause,  it  should  appear,  that  there  were 
circumstances  in  the  case  which  might 
render  it  necessary  and  proper,  in  order  to 
fulfil  the  intentions  of  the  law,  and  to  do 
strict  justice  between  the  parties,  in  some 
measure  to  vary  the  terms  of  the  writ,  from 
those  of  the  rule,  the  Judges  of  the  General 
Court  were  bound  rather  to  discharge  the 
rule,  than  to  accommodate  the  terms  of  the 
writ  to  the  nature  of  the  case,  in  order 
to  do  strict  right  and  justice,  and  put 
30  an  end  to  a  contest,  injurious  *not 
only  to  the  parties,  but  to  the  public 
in  general?  I  revere  the  maxim  est  boni 
judicis  ampliare  justitiam;  and  where  the 
g^eneral  weal  requires  it  to  be  done,  as  far  as 
in  me  lies,  I  shall  endeavor  to  conform  to  it. 
I  think,  then,  the  General  Court  might  have 
awarded  the  writ,  in  terms  commanding 
the  Judges  of  the  District  Court  to  receive 
bond  from  the  appellant,  with  the  security 
offered  by  him  on  the  fourth  day,  or  such 
other  sufficient  security  as  he  might  offer, 
during  the  next  succeeding  term,  and  there- 
upon to  restore  him  to  his  office  of  Clerk, 
or  to  shew  cause  to  the  contrary.  Nor  can 
I  pereive  the  smallest  inconvenience 
which  such  a  departure  from  the  words  of 
the  rule,  could  have  produced,  either  to  the 
public,  or  to  the  parties. 

Hitherto  I  have  considered  this  case,  as 
if  it  had  appeared  by  the  return  that  the 
appellant  had  been  duly  appointed,  by  a 
majority  of  the  Judges  of  the  General  Court ; 
by  commission  under  their  hands  and  seals, 
£franted  by  them  to  supply  a  vacancy,  in 
the  office  of  Clerk  of  the  District,  which 
had  happened  since  the  last  session  of  that 
Court,  by  the  death  of  Samuel  Dew,  sen. 
the  late  Clerk,  iu  vacation ;  all  which  cir- 
cumstances, I  hold,  ought  to  appear  upon 
the  face  of  the  commission,  or  the  same 
will  be  void. 

Wherever  the  right  of  granting  and 
creating  new  offices   is  vested  in  the  king. 


as  the  head  and  fountain  of  justice,  he 
must  use  proper  words  for  that  purpose ;  as 
in  the  erection  of  a  new  office,  the  words 
erigimus,  constitutimus,  &c.  must  be  made 
use  of;  and  it  hath  been  adjudged,  that  the 
word  concessimus  is  not  sufficient,  unless 
there  be  an  office,  already  in  being. (a) 

An  office  being  a  thing  which  lies  in 
grant,  cannot  regularly  be  granted  but  by 
deed,  duly  executed.  1  Leon.  219,  Gawton 
and  Lord  Dacrea.  Where  the  form  of  the 
words  of  nomination  to  the  office  of  Clerk 
of  the  peace  by  the  Custos  Rotulorum  of  the 
County,  were,  "I  do  nominate  the  said 
Philip  Owen  to  be  Clerk  of  the  peace,  ac- 
cording to    the    act  of    Parliament," 

31  which  was  held   good,    the  Court  *of 
King's  Bench  reversed  that  judgment, 

because  he  did  not  name  any  County  cer- 
tainly, of  which  he  should  be  Clerk,  (al- 
though the  nomination  was  in  open  Court,) 
nor  distinguished  which  statute  he  in- 
tends; for  there  are  two  statutes  which 
concern  this  matter. (b) 

A  commission  is  a  delegation  by  warrant 
of  an  act  of  Parliament,  or  of  the  common 
law,  whereby  jurisdiction,  power,  or 
authority  is  conferred  to  others.  They  are 
like  the  king's  writs ;  such  are  to  be  allowed 
which  have  warrant  of  law,  and  continual 
allowance  in  Courts  of  Justice,  (c) 

In  the  reign  of  Edward  III.  the  Justices 
were  so  careful,  that  no  innovation  should 
creep  in  concerning  commissions  of  oyer 
and  terminer,  that  certain  Justices,  having 
their  authority  by  writ,  where  they  ought 
to  have  had  it  by  commission,  though  it 
were  of  the  form  and  words  that  the  legal 
commission  ought  to  be,  John  Knivit,  Ch. 
J.,  Dy  the  advice  of  all  the  Judges,  resolved 
that  the  said  writ  was  contra  legem.  A.nd 
whereas  divers  indictments  were  before 
them  found,  all  that  were  done  by  colour  of 
that  writ  were  damned,  (d) 

In  England,  as  I  have  before  shewn,  the 
king's  commissions  ^re  by  letters  patent, 
under  the  great  seal,  and  are  matter  of 
record,  and  as  such  are  evidence  (or  rather 
the  highest  evidence)  in  themselves.  It  is 
the  very  act  which  delegates  an  authority, 
and  therefore  ought,  upon  the  face  of  it,  to 
shew  every  thing  that  is  necessary  to  its 
validity  and  perfection;  and  ought  to  con- 
tain apt  words  for  that  purpose;  otherwise 
it  may  be  void  for  uncertainty ;  it  should, 
moreover,  conform  to  the  direction  of  the 
law,  and  constitution  of  the  state. 

The  Constitution,  art.  18,  directs,  that 
commissions  and  grants  shall  run  in  the 
name  of  the  Commonwealth:  this  paper 
does  not.  Whether  it  were  competent  to 
the  Legislature  to  authorize  any  commis- 
sion whatsoever,  to  be  granted  in  any  other 
manner  or  form  than  the  Constitution  pre- 
scribes, is  not  necessary  now  to  be  de- 
termined; having  given  no  directions 
concerning  the   tenor  of   the  commis- 

32  sion,  *it  ought,  I  conceive,  to  conform 
to  the  directions   of  the  Constitution. 

The  Judges  of  the  General  Court  having 
no  power,  (except  by  law,  to  appoint  Clerks 


(a)  5  Bac.  Abr.  Owll.  edit.  188,  tit  Offices,  &c.  let- 
ter B. 

(b)  2  Salk.  407,  Saunders  v.  Owen,  cited  In  Bac 
Abr.  Offices.  (E.) 

(c)  4  Inst  108,  8  Inst  666. 

(d)  4  Inst  164.  Bro.  Abr.  Commissions,  16. 
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of  the  District  Court,)  their  authority 
ougfht  to  appear,  upon  the  face  of  the  com- 
mission.  It  ought,  moreover,  to  appear 
upon  the  face  thereof,  that  they  were  not 
only  Judges  of  the  General  Court,  but  a 
majority  of  them. 

It  ought  to  have  appeared  that  Samuel 
Dew,  sen.  died  between  term  and  term,  and 
that  the  commission  was  granted  to  supply 
the  vacancy  so  happening  in  vacation,  be- 
cause the  law  prescribes  another  mode  of 
appointment,  if  the  vacancy  happens  in 
term  time. 

It  ought  to  have  contained  words  of  grant 
or  delegation  of  authority,  as  **we  do  ap- 
point,'* in  the  first  person;  thereby  mani- 
festing this  to  be  their  act  of  delegation; 
whereas  the  paper  only  certifies,  that  the 
appellant  is  appointed,  not  specifying 
when,  or  by  whom,  or  by  what  authority. 
Any  man,  who  knew  the  fact,  might  grant 
such  a  certificate,  and  it  would,  in  my 
opinion,  be  just  as  good  evidence  in  a 
Court  of  Record  as  this  paper. 

The  nature  and  tenure  of  the  office  ought, 
moreover,  to  have  appeared  upon  the  face 
of  the  commission  ;  the  same  being  grant- 
able  during  good  behaviour;  whereas  upon 
this  paper  it  might  be  made  a  question 
whether  it  were  such  an  office,  or  one  during 
pleasure  or  otherwise. 

The  law  having  in  one  section,  and  upon 
one  occasion,  authorised  an  appointment 
to  be  made  by  certificate  ;(a)  and  in  the 
very  next  section  having  directed,  that  the 
appointment,  in  all  other  cases,  and  all  fu- 
ture occasions,  shall  be  made  by  commis- 
sion, we  must  believe  the  Legislature  both 
understood  and  intended  a  difference  be- 
tween them;  and  so  the  Judges  under- 
stood    it    upon    some    other    occasions.  (1) 


(a)  See  Acts  of  1788,  c.  97.  b.  19.  20.  In  which  this 
distinction  is  most  obvious  and  incoutestible. 

(1)  Extract  from  the  act  of  1788,  intitled  *'An  act  estab- 
lishing District  CourtSm  and  for  reotUating  the 
General  Court." 
Sect.  19,  (p.  31,  of  Sessions  acts.)  "The  Judges  of 
the  General  Court  shall  forthwith  assemble  at  the 
Capitol  in  the  City  of  Richmond,  on  a  day  to  be  ap- 
pointed and  notified  to  each  Judge,  by  the  Governor, 
with  advice  of  the  Council,  and  they,  or  such  as 
shall  meet,  provided  the  number  be  five,  shall  pro- 
ceed by  a  majority  of  votes,  to  appoint  a  Clerk  for 
each  District  Court,  maklnsr  a  list  of  the  several 
appointments,  to  be  returned  to,  and  entered  of 
record  in  the  General  Court  at  their  next  succeed- 
Injr  session.  They  shall  also  srive  to  each  Clerk 
elected,  a  certificate  of  his  appointment,  who  hav- 
injr  taken  the  oath  for  sriving  assurance  of  fidelity 
to  the  Commonwealth,  and  the  oath  required  to  be 
taken  by  Clerks  of  Courts,  adapting  the  same  to 
the  District  Court,  shall  thenceforth  be  enabled  to 
execute  the  duties  of  his  office;  which  oaths  may  be 
taken  by  the  Clerks  respectively,  either  before  the 
Judges  so  assembled,  or  any  Court  of  Record  in  the 
Commonwealth:  and  a  certificate  thereof,  as  well 
as  of  the  appointment  of  each,  shall  be  entered  of 
record  in  his  District:  wherein,  at  the  first  session, 
he  shall,  moreover,  enter  into  bond,  with  suflicient 
security,  in  the  penalty  of  three  thousand  pounds, 
payable  to  the  Governor  or  Chief  Magistrate,  and 
his  successors,  with  condition  for  the  faithful  per- 
formance of  his  duty;  which  bond  maybe  put  in 
suit  for  the  benefit,  and  at  the  costs  of  any  person 
or  persons,  aggrieved  by  the  nonfeasance  or  mis- 
feasance of  the  Clerk,  as  often  as  there  shall  be 
occasion,  until  the  whole  penalty  shall  be  recov- 
ered or  levied.  Each  Clerk  shall  hold  his  office 
during  good  behavior;  shall  be  removable  on  con- 
viction upon  an  indictment  or  information,  for 
misuser  or  nonuser  In  office,  and  shall  reside  and 
keep  his  office  at  the  District  Court-House  of  which 
he  is  Clerk,  but  when  It  is  held  alternatively  at 
different  CourtHouses.  then  he  shall  keep  his  office 
at  the  one  or  the  other  Court-House  as  he  may 
think  best." 


33 


*^I  think  it  highly  probable,  that  the 
appellant's  ardour  and  haste  in  pur- 
suit of  his  appointment,  induced  him  to 
prepare  this  instrument  for  the  signature 
of  the  Judges,  before  he  applied  to  them 
respectively  for  an  appointment,  and 
that  without  examining  the  law,  as  they 
would  otherwise  undoubtedly  have  done* 
they  subscribed  their  names  to  the  instru- 
ment so  presented.  The  very  high  respect 
and  esteem  I  entertain  for  the  whole  of 
that    most    worthy    and    respectable 

34  *Bench,    induced    me    to    make   this 
conjecture,     as'    to    the    error    into 

which,  I  apprehend,  they  have  inadver- 
tently fallen. 

Conceiving,  therefore,  that  the  paper 
which  is  spread  upon  the  record,  as  the 
commission  which  the  appellant  presented 
to  the  District  Court,  is  not  a  commission, 
as  the  law  requires,  I  am  of  opinion  that 
the  judgment  of  the  General  Court  refusing 
the  writ  of  mandamus,  ought  to  be  af- 
frmed ;  the  appellant  not  having  shewn  anj 
legal  right  to  the  office  he.  claims. 

35  *JUDGE  ROANE.     I  will    first  in- 
quire    whether   a     mandamus    is    a 

proper  remedy  in  this  case ;  and  secondlj, 
whether,  on  the  merits,  the  appellant  is 
entitled  to  succeed  in  his  application. 


Sect.  20  "Whensover  there  shall  be  a  vacancy 
In  the  office  of  Clerk  of  any  District  Court,  or  if  a 
number  sufficient  to  appoint  Clerks  shall  not  meet 
at  the  Capitol,  in  the  City  of  Richmond,  on  the  diy 
aforesaid,  it  shall  be  lawful  for  a  majority  of  the 
Judfires  of  the  general  Court  to  appoint  by  commis- 
sion under  their  hands  and  seals.  Provided,  tfaai 
when  such  vacancy  shall  happen  during  the  session 
of  a  District  Court,  or  the  Judsres  of  the  General 
Court  shall  neglect  to  supply  any  vacancy  until  the 
ensulnff  session  of  the  District  Court  in  which  the 
vacancy  shall  be,  it  shall  be  lawful  for  the  Judires 
attending  such  District  Court,  to  appoint  a  Clerk  by 
commission  under  their  hands  and  seals,  which 
shall  be  as  valid  and  effectual  as  if  (granted  by  a 
majority  of  the  Judsres  of  the  General  Court.  And 
where  the  Clerk  of  any  District  Court  cannot  at- 
tend, it  may  be  lawful  for  the  Judsres  of  such  Ooart 
to  appoint  a  Clerk  pro  tempore." 

Certificate   of   afipointment    granted  to  Johf^    Broten. 

under  the  19th  section  of  the  acts  of  1788.  c  67. 

"We  the  underwritten    Judges  of  the    General 

Court,  do  hereby  certify,  that  John  Brown,  of  the 

City  of  Richmond,  at  a  meeting  held  by  us  this  day 

at  the  Capitol,  in  the  City  of  Richmond,  beinsr  the 

day  appointed  for  the  purpose,  and  notified  to  us  by 

the  Governor  with  the  advice  of  council,  was  by  a 

majority  of  votes  appointed  Clerk  to  the  Court  for 

the  District  composed  of  the  Counties  of  Henrico. 

Hanover,  Chesterfield.  Goochland  and  Powhauo. 

and  that  the  said  John  Brown  before  us  assembled 

as  aforesaid,  did  take  the  oath  for  giving  assurance 

of  fidelity  to  the  Commonwealth,  and  the  oath  of 

Clerk  of  the  said  District  Court,  accordinir  to  law. 

"Given  under  our  hands  and  seals  this  9th  day  of 

February,  in  the  year  of  our  Lord  1789. 

"James  Mercer,  (L.  S.)  Richd.  Cary,  (L.  SL) 

"Rlchd.  Parker,  (L.  S.)  James  Henry.  (L.  S.) 

"Edm.  Winston,  (L.  S.)  John  Tvler.  (L.  SJ  ' 

"Cuth.  Bullell,  (L.  S.) 

Commission  crranted  to  John  Robinson,  under  the  sotk 
section  of  the  act  of  1788.  c.  m. 

"We  the  underwritten  Judsres  of  the  General 
Court.  beinfiT  a  majority  thereof,  pursuant  to  the 
power  jriven  us  by  law.  do  hereby  appoint  John 
Robinson.  Clerk  of  the  Court  for  the  District  com- 
posed of  the  Counties  of  Henrico.  Hanover,  Chester- 
field, Goochland  and  Powhatan,  in  the  room  of 
Anthony  Robinson,  who  hath  resigned.  To  hold 
said  office  of  Clerk  of  the  said  Court,  during  the 
good  behaviour. 

"Given  under  our  hands  and  seals  this  sixteenth 
day   of  June,  one   thousand  seven  hundred    and 
ninety-six. 
"Joseph  Prentis,  (L.  S.)    Joseph  Jones.  (L..  S.) 
"S.  G.  Tucker,  (L.  S.)        Wm.  Nelson,  jun.  (L..  S.) 
"John  Tyler,  (L.  S.)  Robt.  White.  (L.  S.)" 

—Note  In  Original  Edition. 
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It  is  agfreed  on  all  hands  that  this  writ 
(which,  in  iiSngland,  is  considered  as  a  pre- 
rogative writ)  lies  to  admit  or  restore  to  an 
office  which  concerns  the  administration  of 
jastice ;  and  that,  in  various  other  cases,  it 
oaght  to  go,  on  reasons  of  public  policy 
and  convenience.  In  no  case  can  those 
reasons  apply  with  more  force  than  in  the 
present,  where  it  is  not  only  important 
that  the  rightful  officer  should  enjoy  his 
franchise,  but,  also,  (in  a  public  point  of 
view,)  have  possession  of  the  records,  and 
administer  the  duties  of  his  office.  It  is 
important,  too,  that  the  most  speedy  deci- 
sion should  be  given  on  the  subject,  as  is 
manifest  from  the  course  adopted  by  this 
Court  in  taking  up  the  cause  out  of  turn ; 
and,  as  conducive  to  that  end,  the  most  di- 
rect remedy  should  be  pursued,  which  is 
consistent  with  justice  and  the  policy  of 
the  laws.  It  is  agreed  that  a  mandamus 
will  lie  where  a  party  has  a  legal  right, 
and  no  other  specific  remedy,  or  a  specific 
remedy  (as  an  assise}  which  has  become 
obsolete.  This  remedy  by  assise,  is  con- 
sidered in  5  Bacon,  197,  as  perhaps  the  only 
specific  remedy  in  this  case ;  and  it  will  not 
lie  unless  the  party  has  had  a  seisin  of  his 
office:  (ibid.)  it  was  always,  therefore,  an 
incompetent  remedy,  in  cases  where  a  party 
requires  to  be  admitted  to  an  office,  to  which 
his  title  has  not  been  perfected  by  a  seisin. 
An  information  in  nature  of  quo  warranto, 
whether  considered  as  under  the  statute  of 
Anne  in  England,  or  as  at  the  common 
law,  it  is  not  in  itself  a  specific  rem- 
edy: it  only  paves  the  way  for  the  intro- 
duction of  a  specific  remedy,  by  producing 
a  judgment  of  ouster  against  a  person 
actually  in  possession  of  the  office :  and  the 
principal  differences  between  these  two 
modes  of  proceeding  are,  that  the  common 
law  information  does  not  go  without  the  in- 
tervention of  the  prerogative,  (in  England, ) 
whereas,  under  the  statute  of  Anne,  an  in- 
formation may  be  brought,  in  relation  to 
Corporation  disputes,  without  the 
36  leave  of  the  Court,  at  the  *instance 
of  any  relator  ;(a)  and  also  that  the 
statute  of  Anne  has  provided  for  a  speedy 
hearing,  &c.(b)  On  general  principles, 
therefore,  it  would  seem  to  be  more  proper, 
(or  rather  less  objectionable, )  to  turn  over 
the  party  to  his  private  and  more  speedy 
remedy  under  the  statute,  than  to  the  com- 
mon law  information,  which  he  cannot  use 
without  the  intervention  of  the  prerogative, 
or  the  permission  of  the  Attorney-General, 
and  the  proceedings  on  which  are,  per- 
haps, more  dilatory  than  in  the  other  case. 

It  seems  admitted  by  the  course  of  the 
argument  in  this  case,  or,  if  not,  it  is 
extremely  clear,  that  a  mandamus  will  lie  to 
restore,  as  well  as  to  admit,  to  an  office  like 
the  present;  but  it  is  contended  that,  where 
the  office  is  full,  the  mandamus  ought  to 
be  preceded  by  an  information  to  try  the 
right,  and  ixroduce  a  judgment  of  ouster. 
Let  us  examine  this  position.  It  seems  at 
least  questfonable,  whether  all  the  English 
cases  in  which  this  position  has  been 
taken,  have  not  been  bottomed  upon  the 
statute  of  Anne,  and  therefore,  not  only 
had  relation   only   to  Corporation  disputes, 


which  alone  are  embraced  by  that  statute, 
but  would  not  apply  in  this  country,  where 
we  have  no  similar  statute.  If  the  course 
adopted  by  those  decisions  be  reasonable, 
considered  in  that  relation,  it  does  not  fol- 
low that  it  is  equally  so  in  relation  to  the 
common  law  informations,  and  to  offices  in 
general.  But,  even  in  England,  under  the 
statute,  and  in  relation  to  Corporation  dis- 
putes, it  is  not  an  universal  proposition 
that  the  mandamus  must  be  preceded  by 
an  information,  where  a  person,  as  officer, 
is  in  actual  possession :  it  is  said  that  in 
cases  where  his  right  is  doubtful,  and  **fit 
to  be  tried  on  an  information  in  nature  of 
quo  warranto,"  the  mandamus  ought  not 
to  go  In  the  first  instance;  but  other- 
wise where  the  election  is  merely  coloura- 
ble, and  the  office  is  clearly  void.  The 
cases  of  The  King  v.  Bankes,  The  King 
V.  Barker,  &c.  are  cases  in  which  the 
mandamus  went  in  the  first  instance, 
although  the  office  was  full.  But  it  is  said 
that  the  authority  of  these  cases  is  done 
away  by  the  decision  in  The  King  v. 
The  Mayor  of  Colchester,  (c)  in  which  it  was 
said  to  be  a  decisive  answer  to  an 
37  application  *for  a  mandamus,  that 
there  was  another  remedy  by  informa- 
tion in  nature  of  quo  warranto,  by  which 
the  title  of  the  person  in  possession  of  the 
office  could  be  tried,  as  well  as  on  a  manda- 
mus; and  that  the  consequence  of  the  rule 
contended  for  in  that  case  would  be,  that  a 
second  person  would  be  admitted  to  an  office 
already  tilled  by  another. 

The  decision  in  that  case  does  not  over- 
rule those  just  mentioned,  when  we  have 
reference  to  the  correct  rule  ot  construction, 
that  general  expressions  in  a  decision  shall 
be  expounded  by  relation  to  the  actual  cir- 
cumstances which  exist  in  the  cause.  In 
the  case  of  The  King  v.  Colchester,  as  the 
legality  of  the  votes  given  at  the  election 
was  disputed,  it  was  a  case  of  doubt,  and 
'*fit  to  be  tried  on  an  information,*'  and 
therefore,  expressly  comes  within  the  dis- 
tinction taken  in  The  King  v.  Bankes,  &c. 
Wherefore,  then,  shall  we  overrule  that 
whole  series  of  cases,  without  necessity  and 
by  a  side  wind?  Wherefore  shall  we  say 
that  in  all  cases,  (in  cases  in  which  there 
is  no  doubt, )  an  information  is  an  indis- 
pensable prerequisite?  As  to  the  conse- 
quences, thus  spoken  of,  in  the  case  of  The 
King  V.  Colchester,  the  existing  officer 
must  always  be  a  party  to  the  rule:(d)  his 
claim  would,  therefore,  be  tried,  and  conse- 
quently complete  justice  be  done ;  and  the 
peremptory  mandamus  would,  in  effect, 
operate  as  a  judgment  of  ouster. 

I  take  it,  therefore,  that  even  in  England, 
and  in  relation  to  cases  within  the  statute 
of  Anne,  the  possession  of  the  office  by  an- 
other is  no  impediment  to  a  mandamus, 
wher%  the  title  of  the  applicant  is  clear; 
where  the  title  of  the  incumbent  is  clearly 
void;  and  where  no  utility  can  result  from 
a  trial  on  a  quo  warranto  information; 
and,  a  fortiori,  in  this  country,  where  the 
proceedings  by  information  is  not  guaran- 
tied to  every  citizen,  but  must  be  pursued, 
if  at  all,  by  permission  of  the  Attorney- 
General  under  the  common  law. 


(a)  3  Black.  Com.  202. 

(b)  Ibid. 


(c)  2  Term  Rep.  260. 


4)  Rex  V.  Bankes  and  Rex  v.  Barker,  ante. 
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In  this  case,  (as  I  shall  presently  attempt 

to  shew,)  the  title  of  Dew  to  his  office  was 

complete,  and  the  election  of  Stribling  was 

clearly  void    under    the   law,  and   the  case 

involves  no   facts  which  were   neces- 

38  sary  to  be  tried  on  an  information :  *be- 
sides,     the     right     of    Stribling^    (as 

he  must  be  a  party  to  the  mandamus)  could 
as  well  be  tried  on  a  mandamus  as  on  an 
information,  especially  under  our  act  of 
1799,  (a)  reg^ulating  the  proceedings  incases 
of  mandamus.  The  effect  of  a  peremptory 
mandamus  to  restore,  will  be  equivalent  to 
that  of  an  actual  and  previous  judgment 
of  ouster ;  and,  if  there  be  any  irregularity 
in  this  mode  of  proceeding,  it  is  abundantly 
overpaid  by  the  consideration  that  the  end 
is  much  more  speedily  attained  by  this 
remedy,  than  by  the  intervention,  in  the 
first  instance,  of  an  information  in  nature 
of  QUO  warranto. 

As  to  the  objection  to  the  form  of  the 
rule  in  this  case,  it  being  to  admit,  whereas 
I  am  of  opinion  it  ought  to  have  been  to 
restore,  there  is  nothing  in  it.  Many 
cases  were  cited  to  shew  (and,  if  there 
were  none,  I  should  readily  sanction  the 
power  in  the  Court,  considered  as  res  nova) 
that  rules  may  be  changed  and  modified  so 
as  to  square  with  the  rights  of  parties, 
and  to  attain  the  real  justice  of  the  case. 
As  to  the  proceeding  being  ex  parte  in  re- 
lation to  Stribling,  it  appears,  on  the  record, 
that  he  is  in  reality  a  party  to  the  rule, 
has  examined  witnesses,  and,  I  suppose,  em- 
ployed counsel :  but,  if  this  were  not  the 
case,  he  must  be  made  a  party  to  the  man- 
damus, when  it  issues,  or,  rather,  he  must 
(by  its  service  on  him)  be  apprised  of  it, 
and  thus  enabled  to  defend  his  rights; 
which  rights  would  otherwise,  perhaps,  not 
be  barred.  It  is  as  desirable  to  a  Court  of 
Law,  as  to  a  Court  of  Ekiuity,  to  avoid  cir- 
cuity, and  to  come  at  the  substantial  justice 
of  the  case  as  soon  as  may  be ;  and,  to  that 
end,  the  Courts  of  L<aw  will  modify  and 
adapt  the  course  of  their  proceedings  so  as 
to  attain  the  desired  purpose. 

On  the  merits  of  this  case,  I  am  clearly  of 
opinion,  (whether  considered  only  on  the  re- 
turns to  the  rule,  or  on  the  whole  evidence, ) 
that  Dew  was  a  complete  Clerk;  (admitting 
the  authenticity  of  his  commission  and 
certificate  of  qualification;)  that  Strib- 
ling was  appointed  wholly  without  au- 
thority; and  that  all  this  appearing  by  a 
mere  reference  to  a  general  law  on 
this    sut'ject,     and    the     controversy 

39  *in  this  case  involving  no  other  facta, 
than  the  existence  of  the  commission 

and  the  qualification  by  taking  the  oath,  the 
Greneral  Court  was  entirely  competent  to  de- 
cide on  the  motion  for  a  mandamus  in  the 
first  instance,  and  need  not,  as  a  prelimi- 
nary have  referred  the  case  to  any  other 
Court   or  tribunal.  • 

Dew  was  a  complete  Clerk.  He  was  ap- 
pointed by  a  majority  of  the  Judges  of  the 
General  Court,  in  vacation,  and  had  taken 
the  oaths  of  office  as  required  by  law ;  and 
thenceforth  he  was  *' enabled  to  execute  the 
duties,*'  (i.  e.  all  the  duties)  '*of  his  of- 
fice, "(b)  The  criticisms  of  the  appellant's 
counsel,  on    this    point,    are  entirely  satis- 


<a    .   Rev.  Code,  1  vol.  p.  898. 
(b)'  Re  V.  Code«  1  vol.  p.  76. 


factory ;  and  I  adopt  their  construction  of 
the  act,  without  repeating  the  grounds  of 
it.  As  to  inconvenience,  there  is  no  great 
injury  or  inconvenience  resulting  to  the 
public  or  to  individual  citizens,  from  in- 
dulging the  Clerk,  yet  a  few  days  longer,  to 
give  security,  and  the  words  of  the  act  are 
fully  competent  to  give  him  the  whole 
term  after  his  appointment  for  that  pur- 
pose. The  latitude  of  the .  expressions  of 
the  act,  especially  as  there  may  be  also  in- 
conveniencies  and  hardships  under  a  con- 
trary construction,  must  preponderate  in 
the  case. 

As  to  the  objections  to  the  commission, 
in  the  present  case,  (taken  for  the  first 
time  from  the  Bench,)  I  think  there  is 
nothing  in  them.  It  is  said  that  the  com- 
mission is  void,  as  not  being  pursuant  to 
the  Constitution ;  and  that  it  is  also  a  fatal 
objection,  that  the  commission  itself  does 
not  specify  the  character  of  the  grantors, 
and  state  in  precise  terms  the  tenor  and  ex- 
tent of  the  authority  granted.  As  to  the 
first  ground  of  objection,  which  is,  more 
particularly,  that  the  commission  does  not 
run  in  the  name  of  the  Commonwealth, 
the  answer  is,  that  this  is  only  requisite  in 
commissions  emanating  from  the  executive 
authority,  and  which  are  to  be  tested  by  the 
Grovemor  under  the  seal  of  the  Common- 
wealth. This  provision  in  the  Constitu- 
tion, does  not  necessarily  extend  to  partic- 
ular trusts  or  authorities,  which,  it  may  be 
provided  by  law,  shall  How  from 
40  ^other  sources.  In  fact,  I  now  have 
in  my  hand,  two  commissions  of  dif- 
ferent Clerks  of  District  Courts,  in  which 
this  is  omitted,  though  the  commissions 
seem  to  be  in  other  respects  full  and  per- 
fect ;  and  it  is  presumed  that  no  commission 
now  existing  under  the  District  Court  law, 
would  stand  the  test  of  this  objection. 

As  to  the  other  objection,  it  is  said  that 
the  commission  in  question  does  not  state 
that  the  grantors  were  Judges  of  the  Gen- 
eral Court.  The  answer  is,  that  this  is  not 
particularly  required  by  the  act ;  that  it  is  a 
notorious  fact,  apparent  on  almost  every 
page  of  the  District  Court  records,  who  are 
the  Judges  of  the  General  Court,  as  the  al- 
lotments of  Judges  to  the  several  District 
Courts,  as  made  by  the  Judges  of  the  Gen- 
eral Court,  are,  I  believe,  recorded  in  the 
former ;  and  that  this  Court  does  take  cog- 
nisance of  and  admit  that  fact  in  a  variety 
of  instances. 

We  know  as  well,  in  this  case,  that  the 
grantors  are  Judges  of  the  General  Court, 
as,  (for  example,)  in  the  ordinary  case  of 
grants  of  supersedeas  by  those  Judges,  the 
award  of  which  never  states  their  quality 
or  character  of  Judges  of  the  Greneral  Court; 
and  yet,  notwithstanding  the  power  of 
granting  writs  of  supersedeas  to  the  judg- 
ments of  the  County  Courts  is  given  to  the 
Judges  of  the  General  Court  only,  an  ob- 
jection on  account  of  this  omission  has 
never  been  taken,  or,  if  taken, ^  would  be 
indubitably  scouted  by  this  Court.  It  is 
also  objected  that  this  commission  should 
appear  to  have  been  granted  by  a  majority 
of  the  Judges  of  the  General  Court :  The 
answer  is,  that  it  is  granted  by  six  Jadges; 
and  we  know  by  the  general  law  of  the 
land,  that  there  are  only  ten  Judges  in  that 
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Court.  Again,  it  is  said  that  this  commis- 
sion is  insufficient,  as  it  only  uses  the 
words  *4s  appointed,"  and  omits  the  usual 
technical  words  ''do  hereby  constitute  and 
appoint,"  &c.  The  answer  is,  that  this  is 
essentially  equivalent;  and  in  3  Bac.  Abr. 
387  (Gwil.  edit.)  the  words  de.di  et  concessi 
are  said  to  amount  to  a  grant.  Again,  it 
is  objected  that  the  commission  does  not 
guaranty  the  office  during  good  behaviour: 
The  answer  is,  that  the  Clerk,  when  ap- 
pointed, has  this  tenure  by  a  paramount 
authority;    by     the     terms     of    the 

41  *act     itself,    which    have    expressly 
sanctioned    this    tenure.      But    what 

has  considerable  weight  with  me,  in  rela- 
tion to  the  sufficiency  of  this  commission, 
arises  out  of  the  original  act  of  1788,  on 
this  subject.  By  that  act,  a  certificate  of 
appointment  by  the  majority  of  the  Judges, 
accompanied  by  a  qualification  by  taking 
the  oath  of  office,  completely  constituted  the 
original  Clerks;  and  the  act  further  provid- 
ing for  the  case  of  a  non-attendance  by  the 
Judges  on  the  day  appointed  for  this  pur- 
pose, or  for  vacancies  thereafter  happening, 
directs  that,  in  those  cases,  a  majority  of 
the  Judges  shall  appoint  by  commission 
under  their  hands  and  seals.  Now,  it  would 
seem  reasonable,  (as  there  is  no  good  rea- 
son why  there  should  be  more  particularity 
in  the  one  case  than  in  the  other,)  that  the 
^'commission"  here  intended  should  receive 
its  character,  except  in  relation  to  the  seal, 
{which  is  expressly  required  by  the  act,) 
from  the  "certificate"  prescribed  in  rela- 
tion to  the  original  Clerks,  and  that  as 
much  generality  should  be  tolerated  in  the 
one  case  as  in  the  other.  But  I  go  upun 
this  still  broader  ground,  that  I  am  unwill- 
ing to  defeat  or  overthrow  the  rights  of 
our  citizens,  when  substantially  conferred 
and  granted,  upon  mere  technical  objec- 
tions; upon  objections  so  extremely  nice 
and  subtle,  that  they  have  never  occurred 
to,  or  been  taken  by,  any  of  the  opposing 
counsel,  in  either  of  the  Courts  in  which 
this  case  has  been  so  copiously  and  ably 
discussed.  In  this  case,  the  office  of  Clerk 
is  granted  by  those  who  are  known  to  us, 
ex  officio,  to  have  competent  authority;  and 
the  general  law  upon  the  subject  comes  in 
aid  of  any  expressions,  otherwise  too  gen- 
eral, and  defines  the  tenure  and  extent  of 
the  authority  in  question. 

F^rom  the  foregoing  considerations,  it  ap- 
pears that  no  vacancy  of  Mr.  Dew's  office 
had  happened  at  all,  and  consequently  none 
accrued  during  the  session  of  the  District 
Court,  without  which  the  Judges  of  the 
District  Court  had  no  power  to  appoint  an- 
other. Mr.  Stribling,  therefore,  clearly 
appears  to  us  (admitting  the  existence  and 
legality  of  the  commission  and  certificate 
before  mentioned)  t&  have  no  manner  of 
title  to  the  office. 

42  *With  respect  to  the   merits  of  this 
case,  as  disclosed  by  the  testimony,  I 

am  of  opinion,  that  the  District  Court  erred 
in  their  construction  of  the  law,  on  the  day 
in  which  Stribling  was  appointed.  The 
Court  would  neither  suffer  Dew  to  act  as 
Clerk  without  giving  security;  allow  him 
a  reasonable  time  to  obtain  personal  secu- 
rity, to  the  amount  required ;  (and  any  man 
might    be    placed    in    his  situation   by  the 


failure  of  his  friends  to  attend  on  the  first 
day  of  the  Court ;)  nor  admit  sureties  whose 
landed  estate  was  amply  sufficient. 

I  am  of  opinion,  that  landed  property 
ought  to  have  been  taken  into  the  account. 
X  ground  this  opinion  on  the  established 
doctrine  as  to  justifying  bail.  In  3  Bl. 
Com.  291,  it  is  held,  that  those  justifying 
as  bail  must  swear,  that  they  "are  worth" 
the  full  sum,  after  their  debts  are  paid. 
By  analogy  to  this  case,  and  seeing  no 
ground  for  excluding  the  real  estate,  I  think 
the  District  Court  erred,  in  confining  their 
inquiries  to  the  personal  estate  only.  1  am 
also  of  opinion,  that  Dew  ought  to  have 
been  permitted  to  act  as  Clerk  without  giv- 
ing security ;  his  failing  to  do  which,  how- 
ever,' during  the  whole  of  the  term,  would 
probably  have  subjected  him  to  the  loss  of 
his  office. 

In  every  view,  therefore,  which  I  have 
been  able  to  take  of  this  case,  I  am  of  opin- 
ion, that  the  judgment  of  the  General  Court 
is  erroneous ;  and  that  a  mandamus  ought 
to  go  to  restore  Dew  to  his  office,  of  which 
he  was  completely  invested  by  the  commis- 
sion and  certificate  of  qualification ;  to  be 
served,  also,  on  Stribling,  who  will  thereby 
have  an  opportunity  to  defend  his  posses- 
sion and  his  title,  and  possibly  to  vary  the 
case  as  it  now  appears  to  us.  It  is  only 
upon  the  present  aspect  of  the  case,  as  dis- 
closed by  the  testimony,  that  the  opinion 
now  pronounced  has  been  founded. 

judge:  FLEMING.  Three  questions 
seem  to  be  presented  in  this  case,  and  I 
shall  consider,  first,  whether  the  commis- 
sion of  Samuel  Dew,  presented  by  him  to 
the  District  Court  held  at  the  Sweet  Springs, 
on  the  18th  day  of  May,  1805,  was  of  suffi- 
cient validity  to  authorise  him  to  exercise 
the  office  of  Clerk  of  the  said  Court. 
43  *2d.    Whether     he    ought    to    have 

been  allowed  a  further  time,  during 
that  session  of  the  court,  to  give  such  bond 
as  the  law  required,  before  another  Clerk 
should  have  been  appointed ;  and  if  so, 

3d.  Whether  his  proper  remedy  of  redress 
be  by  mandamus. 

The  counsel  for  the  appellees  stated,  and 
argued  the  two  latter  points  only ;  because, 
perhaps,  had  they  urged  the  former  against 
the  appellant,  they  would  have  trodden  on 
tender  ground. 

The  substance  of  the  acts  of  Assembly, 
so  far  as  they  apply  to  the  case  before  us, 
have  been  so  fully  stated,  that  it  seems  un- 
necessary here  to  recite  them,  and  I  shall 
proceed  briefly  to  state,  what  I  conceive  to 
be  the  true,  rational  meaning  of  the  word 
commission  ;  without  recurring  to  the  sub- 
tleties, and  nice  distinctions,  of  ancient 
English  writers,  in  times  of  high  regal  pre- 
rogative, and  my  definition  of  it  will  be 
very  short. 

I  take  a  commission  to  mean  a  warrant 
of  office,  a  written  authority  or  license, 
granted  by  a  person  or  persons,  duly  con- 
stituted by  law  for  the  purpose,  to  a  public 
officer,  empowering  and  authorising  him  to 
execute  the  duties  of  the  office  to  which  he 
may  be  appointed ;  and  where  there  is  no 
particular  form  of  such  commission  pre- 
scribed by  law,  those  who  are  constituted 
for  the  purpose,  may  use  such  form  and 
language   as   to  them  may  seem  proper;  so 
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that  the  purport  of  such  commisaion  be 
clearly  understood. 

It  is  said  that  the  commission  of  Mr. 
John  Robinson,  Clerk  of  the  District  Court 
of  Richmond,  (a  copy  of  which  is  before 
me,)  is  a  proper  one.  That  is  readily  ad- 
mitted; but  it  does  not  thence  follow, 
that  the  one  now  under  discussion  is  not  of 
equal  validity,  because  it  is  less  formal  and 
more  concise.  Four  of  the  six  Judges 
who  granted  the  former,  have  put  their 
hands  and  seals  to  the  latter,  with  the  ad- 
dition of  two  other  Judges ;  and  although 
they  do  not  therein  style  themselves  Judges 
of  the  General  Court,  the  records  of  that 
Court,      in     many    instances,    prove 

44  them   *to    have  been    so,    and    I  can 
neither    suppose    them    ignorant    of 

what  they  were  doing,  nor  that  they  meant 
to  ensnare  a  man  whom  they  were  appoint- 
ing to  an  ofifice  of  great  importance  to  a 
large  portion  of  the  community,  and  of 
high  responsibility  respecting  the  officer 
himself,  and  who  (acting  under  it)  would 
have  been  as  amenable  for  misconduct  in 
office,  as  if  his  commission  had  filled  a 
whole  sheet  of  paper. 

Let  the  paper  before  us  be  called  a  certifi- 
cate, a  testimony  in  writing,  or  what  it 
may,  it  has,  in  my  judgment,  the  true 
essence  of  a  commission ;  and  having  been 
granted  by  a  majority  of  the  Judges  of  the 
General  Court,  appointed  by  law  for  that 
purpose,  Samuel  Dew,  by  virtue  thereof,  so 
soon  as  he  had  taken  the  oaths  prescribed 
by  law,  and  obtained  a  certificate  of  the 
same  from  a  Court  of  Record,  had,  in  my 
conception,  full  power  and  lawful  author- 
ity to  exercise  the  office  of  Clerk  of  the  Dis- 
trict Court,  at  the  Sweet  Springs,  which 
he  did  exercise  (being  thus  duly  qualified 
so  to  do)  from  the  12th  day  of  February,  till 
the  18th  day  of  May,  1805,  when,  it  appears 
to  me,  he  was  superseded,  and  Brasmus 
Stribling  appointed  Clerk  in  his  room,  con- 
trary to  law.  The  Court  that  made  the  lat- 
ter appointment,  found  no  fault  with  Dew's 
commission,  (for  so  it  is  properly  called  in 
the  record  of  that  Court, )  which  states  it  to 
have  been  signed  by  a  majority  of  the 
Judges  of  the  General  Court ;  and  the  same 
record  states,  that  the  commission  certified 
by  the  County  Court  of  Botetourt,  where 
Dew  took  the  oath  required  by  law,  was 
under  the  hands  and  seals  of  the  Judges, 
and  so  it  appears,  a  copy  of  the  commission 
being  spread  upon  the  record;  but  the  Court 
rejected  and  superseded  him,  merely  because 
he  was  unable  to  give  satisfactory  security, 
on  the  first  day  of  the  session,  and  ap- 
pointed Stribling  Clerk  (as  appears  by  the 
testimony  of  some  of  the  witnesses)  about 
three  o'clock  on  the  same  da3\  This,  to 
me,  appears  to  have  been  precipitate  in- 
deed. 

Should  this  Court  decide,    that   Dew    had 

no  legal  authority  to  act  as   Clerk    between 

the      12th     day      of     February    and 

45  *the    18th    day    of   May,  1805,  all  his 
official    acts   must   be   null  and  void, 

and  be  subject  to  an  action  for  every  capias 
and  execution  issued  by  him  during  all  that 
time. 

Let  us  next  examine  by  what  authority 
Stribling  was  appointed  Clerk.  Two  cases 
only  occur  to  me  in  which  a  District   Court 


is  authorised  to  appoint  a  Clerk:  (except  a 
Clerk  pro  tem.,  where  the  existing  Clerk 
cannot  attend:)  one  case  is,  where  a  va- 
cancy shall  happen  during  the  session  of  a 
Court,  and  the  other  is  where  the  Judges  of 
the  General  Court  shall  neglect  to  supply 
any  vacancy  until  the  ensuing  session  of 
the  District  Court,  in  which  the  vacancy 
shall  be.  Neither  of  which  was  the  case 
when  Stribling  was  appointed  Clerk. 

I  proceed  to  consider,  secondly,-  whether 
Dew  ought  not  to  have  been  allowed  the 
whole  term  or  session,  to  give  bond  and  se- 
curity for  the  faithful  performance  of  his 
duty,  admitting,  for  argument  sake,  that 
the  security  offered  on  the  first  day  of  the 
session,  was  insufficient;  and  here  I  most 
have  reference  to  the  13th  section  of  the 
District  Court  law,  wherein  it  is  declared, 
that  every  person  appointed  Clerk  of  any 
District  Court,  having  taken  the  oath  for 
giving  assurance  of  ddelity  to  the  Com- 
monwealth, and  the  oath  of  office,  shall 
thenceforth  be  enabled  to  execute  the  duties 
of  his  office,  which  oaths  may  be  taken  be- 
fore any  Court  of  Record  in  the  Commoa- 
wealth,  and  a  certificate  thereof  shall  be 
entered  of  record  in  his  district,  wherein  at 
the  first  session  after  his  appointment,  he 
shall  moreover  enter  into  bond  with  suffi- 
cient security,  payable  to  the  governor^ 
and  his  successors,  &c.  &c.  with  the  condi- 
tion for  the  faithful  performance  of  his 
duty. 

The  counsel  for  the  appellees  argued  the 
point  upon  different  grounds.  Mr.  Johnson 
and  Mr.  Wirt,  pointing  out  the  great  in- 
convenience, loss,  and  probable  ruin,  that 
might  have  been  sustained  by  individuals, 
should  Dew  have  been  permitted  to  exercise 
the  office  a  few  days  in  term  time,  without 
giving  the  security  required  by  law;  but 
did  not  advert  to  the  circumstance,  that 
46  he  had  alre&dy,  agreeable  *to  law,  ex- 
ercised the  office  for  more  than  three 
months,  when  he  was  under  no  controul 
whatever,  and  for  the  few  days  he  requested 
indulgence  till  he  could  find  security,  he 
would  have  been  acting  under  the  immedi- 
ate eye .  and  inspection  of  the  Court,  when 
no  inconvenience  or  injury  could  have  been 
justly  apprehended.  Mr.  Hay,(l)  however, 
rested  the  point,  principally,  upon  the 
words,  and  strict  letter,  of  the  law,  con- 
tending that  the  word  at,  means  commence- 
ment, and  therefore  that  Dew  was  bound  to 
tender  security,  and  enter  into  bond,  the 
moment  the  Court  was  opened  on  the  18th 
of  May,  otherwise  he  forfeited  the  Clerk- 
ship. 

According  to  what  I  deem  to  be  the  true 
construction  of  the  clause,  which  requires 
a  Clerk  at  the  first  session  of  the  Court, 
after  his  appointment,  to  enter  into  bond 
with  sufficient  security,*  he  ought  to  be  al- 
lowed the  whole  term,  or  session  of  the 
Court,  to  provide  and  give  the  security  so 
required;  which,  if  he  tenders  it  at  the  last 
hour  of  the  session,  the  Court  is  bound  to 
receive,  take  his  bond,  and  enter  it  upon 
the  record:  which,  in  my  apprehension, 
would  be  a  due  compliance  with  the  object, 
intention,    and  even  with  the  letter  of  the 


(0  The  Reporters  were  not  in  Court  when  Mr- 
Hay's  argument  was  delivered.— Note  In  Original 
Edition. 
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law.  But  had  the  appellant,  Dew,  failed  to 
give,  or  tender  the  security  required,  dur- 
ing the  session,  the  office  would  then  have 
become  forfeited  and  vacant,  and  might 
have  been  supplied  as  in  cases  of  ordinary 
vacancies. 

3.  On  the  third  question,  whether  the  ap- 
pellant's proper  remedy  be  by  mandamus,  I 
shall  say  but  little,  the  subject  having  been 
already  amply  elucidated.  The  point  was 
very  fully  and  ingeniously  argued  at  the 
bar,  on  both  sides ;  when  the  counsel  for  the 
appellee  took  a  distinction  between  a  case 
where  an  officer  is  seeking  to  be  admitted, 
and  one  where  he  is  seeking  to  be  restored 
to  an  office ;  and  insisted  that  in  the  former 
case,  his  proper  and  only  remedy,  is  by  in- 
formation, in  the  nature  of  a  quo  war- 
ranto; and  therefore  (that  remedy 
47  *being  complete)  a  mandamus  will 
not  lie ;  but  seemed  to  admit  that,  in 
the  latter  case,  the  party  might  proceed  by 
mandamus.  I  cannot,  I  own,  perceive  the 
force  of  the  distinction,  being  of  opinion, 
from  a  number  of  authorities  in  the  books, 
that  where  the  important  office  of  Clerk  of 
a  Court  of  Record  is  the  object,  a  manda- 
mus is  the  proper  remedy  in  either  case. 
But  admitting  the  argument  and  distinction 
to  be  correct,  and  to  give  them  their  full 
weight,  they  do  not  apply  to  the  case  now 
under  consideration ;  because  the  appellant 
is  seeking  to  be  restored  to  an  office  he  has 
once  exercised  and  enjoyed,  and  of  which 
be  has  been  wrongfully  deprived. 

On  every  view  of  the  case  then,  I  am  of 
opinion,  that  the  General  Court  erred  in 
discharging  the  rule,  and  that  a  mandamus 
ought  to  be  awarded  to  restore  the  appellant 
to  the  office  of  Clerk  of  the  District  Court, 
at  the  Sweet  Springs,  on  his  giving  bond 
and  security  as  required  by  law ;  *as  was 
done  in  the  case  of  James  Bland,  who,  in 
the  year  1786,  was  by  mandamus  restored 
to  the  office  of  Clerk  of  the  County  Court  of 
Westmoreland ;  the  record  of  which  is  now 
in  Court;  and  this  is  the  opinion  of  a  ma- 
jority of  this  Court. 


Pope  and  Others  v.  Oliver  Towles,  Who  Was 
Executor  of  Thomas  Towles,  Who  Was 
Executor  of  Nicholas  Lewis. 
Wednesday.  October  10. 1806. 

Abateiaent  off  5ttlt— Death  of  Defendant-Rigbta  of 
executor.— If  a  salt  In  Chancery  abate  by  the 
death  of  the  defendant  after  answer  filed,  and  the 
cause  set  for  hearinff:  it  seems,  that  his  executor 
cannot  refirnlarly  demur  to  the  equity  of  the  bill, 
or  plead  any  matter  which  the  testator  himself 
micrht  not  haTe  pleaded  in  that  stasre  of  the  pro- 
ceedinsrs;  hut,  if  no  objection  be  made,  and  the 
parties  afterwards  proceed  to  take  depositions,  it 
win  be  an  implied  waiver  of  any  objection  to  such 
Irregularity. 

An  appeal  from  a  decree  of  the  Superior 
Court  of  Chancery,  for  the  Richmond  Dis- 
trict, pronounced  by  the  late  Judge  of  that 
Court,  dismissing,   with  costs,  the   bill    of 

the  complainants. 
48  ^Nicholas  Lewis,  being  indebted  by 

bond  to  John  Wily,  the  latter  brought 
suit  thereon,  in  the  General  Court,  and  em- 
ployed Mr.  Duval,  an  attorney  of  that 
Court,  to  conduct  it.  Pending  the  suit,  he 
gave  Mr.  D.  (to  whom  he  is  stated  to  have 
been  indebted,)  an  order  on  Lewis  for 
12y€XX)lbs.  of  tobacco,  which  appears  to  have 


been  the  principal  of  the  debt  mentioned  in  ' 
the  bond.  On  the  same  day,  he  drew  an 
order  on  Duval  for  4,500lbs.  of  tobacco,  in 
favour  of  Mr.  Pope,  and  at  subsequent  pe- 
riods it  is  alleged  that  he  drew  two  separate 
orders  on  him,  in  favour  of  the  two  other 
complainants ;  all  which  Mr.  Duval  accepted 
conditionally. 

Wily's  order  on  Lewis  is  not  pretended  to 
have  been  accepted  by   him,    or   even    pre- 
sented to  him,  in  his  life-time,    and  proba- 
bly was  only  meant  as  an  authority   to  Mr. 
D.  to  receive  the  debt  of   Lewis,   when  re- 
covered,   and    to    pay   himself   out   of   it. 
Lewis  died  after  a  judgment  was  confirmed 
in  the  office,  but  before  the  ensuing   tei^m, 
as  is  alleged.    The  Clerk   probably    not  be- 
ing informed  of   his   death,    the  judgment 
was  entered  up,  as  a  final  judgment  of  the 
October  term  of  1783.     No  abatement  of  the 
suit  was  ever  entered,    nor   any   execution 
sued   out    upon    it,   nor  any  scire  facias  to 
revive  it,  as  far  as  appears.     It  stands  as  a 
regular  judgment  of  that  Court ;  though,  if 
the  fact  as  above  stated  be   true,    liable    to 
have  been  reversed  by  a  writ  of  error,  coram 
vobis,  if  applied  for  in  due  time.     The  bill 
states,  that  Thomas  Towles,    the   executor 
of  Lewis,  being  informed  of  the  above  cir- 
cumstances, often   promised  Mr.  D.  that  if 
he  could  be  satisfied  the  tobacco  ^'recovered 
by  the   said  judgment,'*  was    not   due   on 
account   of   gaming,    he    would    discharge 
the   same,   provided   he  should  recover  cer- 
tain slaves  of  one  White,  for  which  he  had 
brought  suit ;  and  that  he  gave  the  like  as- 
surances to  Mr.  Pope,    and  to   Chiles,    an- 
other of  the  plaintifiPs,  if  they   would    wait 
with  him  till  the  event  of  the  suit,  against 
White,  should  be  known,  and   he  should  re- 
cover the. slaves ;  to  which  the  complainants 
and  Duval  agreed:  after  which,    the  latter 
procured   an    affidavit  of  one  Charles  Yan- 
cey,   and    the    certificate  of   one    William 
Pettit,  each  shewing  that  the  tobacco 
49        due  on  the  bond,    was  on  a  *fair  con- 
tract, for  value  received ;  of  which  he 
gave   notice   to  Thomas  Towles,  the  execu- 
tor, who  thereupon  promised  to  pay  the  to- 
bacco, if  he   should   recover   the   slaves  of 
White ;  which  he  did,  prior  to  the  year  1788 : 
after  which  he  refused   to  pay  the  tobacco. 
**  Whereupon,  the  complainants  directed  the 
said  D.  to  commence  an   action   for  the  re- 
covery of  the  said  tobacco,  in    the  name  of 
the  said  John  Wily,  but   lor    their   benefit, 
as   Duval's   own    claim   against   Wily  was 
then    otherwise  discharged."    That  he  did 
bring  an  action  accordingly,  in  which  sun- 
dry   depositions    were    taken,    which,  with 
sundry  other  papers  are  annexed  to  the  bill, 
and  prayed  to  be  taken  as  part  thereof ;  on 
some     of     which,    with    the    indorsations 
thereon,    they    relv    to   shew,  that  the  said 
Thomas   Towles,    the  executor,   after  Wily 
had  become    insolvent,    and  after   he  knew 
it,  (which  they  aver  to   be    facts,)    fraudu- 
lently, and  in   order   to   defraud    the  com- 
plainants,   procured  from    Wily  an  order  to 
dismiss  that   suit,    in    consideration    of   a 
horse,    not    worth    251.  **all  which    is  con- 
trary to  equity,"  Ac.     They    then    proceed 
to  interrogate  him,  whether  he  did  not  prom- 
ise to  discharge  the  tobacco  due  on  the  said 
bond,  for  the  use  of   the  complainants,    in 
case  it  should  be  proved  that  the  same  was 
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not  given  for  a  gaming  debt,  &c.  and 
whether  the  said  bond  was  given  for  a 
gaming  debt?  Whether  he  had  not  recov- 
ered the  slaves ;  and  whether  the  complain- 
ants had  not  waited  the  event  of  that  suit 
as  by  agreement?  Whether  the  depositions 
were  fairly  taken ;  and  whether  they  do  not 
contain  the  truth?  Whether  Wily  was  not 
insolvent,  and  known  to  him  to  be  so,  at 
the  time  he  procured  from  him  the  order 
for  dismissing  the  suit  brought  in  his 
name?  And,  after  some  other  questions,  the 
bill  concludes  with  a  prayer  for  particular 
and  general  relief. 

The  answer  of  T.  Towles  states,  that  he 
recollects  W.  D.  called  at  his  house  some 
time  between  the  years  1781  and  1785,  on 
the  subject  of  the  bond  due  to  Wily,  by  his 
testator  I^ewis;  that,  as  well  as  he  can  now 
recollect,  (May,  1798,)  Duval  attempted 
to  convince  him  the  bond  was  not 
50  *due  for  a  gaming  consideration ;  but 
does  not  recollect  that  he  promised 
to  pay  the  same,  if  he  recovered  the  slaves 
from  White,  though  he  might  have  said 
that  if  they  were  recovered,  there  would  be 
enough  to  pay  the  bond ;  nor  does  he  recol- 
lect having  promised  the  complainants,  at 
any  time  afterwards,  that,  if  they  could 
convince  him  the  bond  was  not  for  a  gam- 
ing consideration,  he  would  discharge  it,  if 
they  would  wait,  &c.  nor  did  he,  after  see- 
ing Yancey's  aflfidavit,  and  Pettit's  certifi- 
cate, promise  that  he  would  pay  the  bond ; 
of  which  he  is  convinced,  because  he  does 
not  recollect,  that  he  was,  any  time,  before 
or  after,  convinced  that  the  bond  was  not 
given  for  a  gaming  consideration ;  that, 
when  he  made  the  payments  to  Wily,  he 
knew  nothing  of  his  insolvency,  and  be- 
lieved him  to  be  justly,  and  solely  entitled 
to  receive  the  payments,  if  any  person  was 
entitled  to  the  amount  due  on  the  bond; 
that  he  made  several  payments,  exclusive 
of  the  horse,  in  money  and  tobacco ;  that  he 
always  suspected  the  bond  to  have  been 
given  for  a  gaming  debt,  but  was  not 
convinced  of  it  until  some  time  after  the 
payment  to  Wily,  as  will  appear  by  the  dep- 
ositions of  A.  Parker  and  T.  Davenport, 
annexed ;  to  which  he  refers  as  a  part  of  his 
answer;  as  also  T.  Wash's  deposition;  all 
of  which  were  taken  in  Wily's  suit  against 
him  ;  and  that  he  does  now  believe  the  bond 
was  given  for  a  horse  lent  to  game  with, 
as  stated  in  those  depositions ;  that  he  does 
not  know  that  Wily  was  insolvent  when  he 
gave  the  order  to  dismiss  the  suit;  and  is 
informed  he  carried  several  negroes  out  of 
the  State  when  he  removed ;  admits  he  re- 
covered the  negroes ;  believes  Pettit's  cer- 
tificate was  intended  to  deceive  him,  inas- 
much as  it  differed  from  a  deposition  made 
by  him,  which,  however,  does  not  appear 
in  the  record. 

To  this  answer  the  plaintiffs  replied  gen- 
erally, in  June,  1798,  and  commissions  were 
then  awarded  the  parties  to  take  depositions ; 
but  no  depositions  appear  to  have  been  taken 
in  the  cause,  at  that  time,  except  those  of 
William  Burrus  and  Anthony  New,  both  of 
which  relate  to  a  transaction  between  Wily 
and  Burrus,  in  1782,  in  which,  New 
51  *was  Wily's  security  for  about  251. 
which  he  was  afterwards  obliged  to 
pay  with  interest,    in   1784,  1785,  and  1786; 


after  which  New  states,  that  he  made  fre- 
quent inquiry,  and  understood  and  believed 
that  he  continued  insolvent.  And  in 
March,  1799,  the  cause  was  set  for  hearing 
on  the  plaintiff's  motion. 

On  the  5th  day  of  March,  1801,  the  suit 
was  abated  by  the  death  of  the  defendant, 
Towles ;  a  subpoena  to  revive  was  awarded ; 
and  a  bill  of  revivor  filed  against  Oliver 
Towles,  executor  of  the  former  defendant, 
Thomas  Towles,  deceased. 

The  bill  prays,  that  the  suit  may  be  re- 
vived against  him,  and  that  the  whole  of 
the  proceedings  may  stand  as  against  him, 
as  in  the  same  state  and  light,  as  tfaej 
stood  against  Thomas  Towles,  in  his  life- 
time, and  that  the  complainants  may  have 
the  same  relief  against  him,  as  against  bis 
testator,  unless  the  said  Oliver  shall  shew 
cause  to  the  contrary. 

To  this  bill  of  revivor,  the  executor, 
Olivtr  Towles,  appeared,  and  put  in  a  de- 
murrer, plea,  and  answer ;  to  the  admiasion 
of  which  no  objection  appears  to  have  been 
made.  The  Chancellor  dismissed  the  bill ; 
and  the  complainants  appealed  to  this 
Court. 

Warden,  for  the  appellants,  contended; 
1st.  That  the  demurrer  and  pleas  of  Oliver 
Towles,  came  in  too  late  to  be  received  and 
made  the  grounds  of  a  decree,  after  an  an- 
swer by  his  testator,  containing  no  such 
matter,  and  after  the  cause  had  been  once 
set  for  hearing.  2d.  That  it  was  necessary 
to  resort  to  a  Court  of  Ek)uity,  to  obtain  a 
discovery  from  Thomas  Towles,  whether  he 
had  recovered  the  neg^roes  from  White,  or 
not ;  therefore,  so  much  of  the  demurrer  as 
objected  to  the  jurisdiction  of  the  Court, 
would  not  avail ;  that  the  plea  of  the  act  of 
limitations  could  not  be  sustained,  because 
this  ^it  was  instituted  the  moment  the 
action  at  law  of  Wily  v.  Towles  was  dis- 
missed ;  that  the  act  of  frauds  could  hare 
no  effect,  because  Towles  was  not  called  on 
to  pay  out  of  his  own  estate ;  and  that  the 
statute  against  gaming  could  not 
52  avail,  because  Towles  ^promised  to 
pay  the  money,. if  proof  were  exhib- 
ited that  it  was  not  a  gaming  debt ;  and  the 
proof  to  that  effect  was  very  abundant. 

The  Attorney-General,  for  Pope,  insisted, 
that  as  the  bill  expressly  charged  a  promise 
by  Towles  to  Pope,  which  the  answer  did 
not  deny,  but  only  evaded,  there  ought  to 
have  been  a  decree  in  Pope's  favour;  es- 
pecially as  Towles  had  recovered  the  negroes 
from  White,  in  which  event  he  was  bound 
to  pay ;  and  had,  moreover,  by  his  promise 
of  payment,  prevented  recourse  to  Wily; 
that  the  conduct  of  Towles,  in  paying  Wilj 
himself,  after  he  was  cautioned  against  it, 
ought  to  subject  him  to  the  payment  of  the 
money  out  of  his  own  estate.  On  the  point 
of  the  demurrer  and  pleas,  he  cited  Mit- 
ford's  Pleadings,  31,  77,  114,  112,  107. 

Williams,  for  the  appellee,  relied  on  the 
following  points:  1st.  That  the  promise 
stated  in  the  bill  was  never  made  by 
Thomas  Towles,  and,  even  if  it  had  been, 
that  it  was  not  such  a  one  as  ought  to  bind 
him;  it  being  a  verbal  promise  made  by 
an  executor,  and  the  object  of  the  suit  be- 
ing to  subject  him  to  payment  oat  of  his 
own  estate.  2d.  That  the  claim  is  barred 
by  the  act  of  limitations,  if  it  ever  did  ex- 
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ist.  The  promise,  as  charged,  was  made 
in  1785;  the  suit  of  Wily  v.  Towles,  was 
dismissed  in  1791 ;  and  this  suit  brought  in 
1797.  3d.  That  if  the  appellants  have  anj 
claim,  the  remedy  is  purely  at  law,  and  not 
in  equity 4  and  4th.  That  the  bond  from 
L«ewi8  to  Wily,  having  been  given  for  a 
horse,  clearly  proven  to  have  been  lent  to 
game  with,  at  the  time  of  playing,  was  void 
bv  the  act  to  prevent  unlawful  gaming. 

Friday,  November  4.  The  Judges  pro- 
nounced their  opinions  and  decree. 

judge:  TUCKBR.  after  stating  the  case 
as  above,  proceeded  as  follows. 

The  first  point  stated  by   the   appellant's 

counsel,  as  a   ground  of  complaint  against 

the    decree,  .  is,    that    the    demurrer 

53  *aDd  pleas   of  Oliver  Towles,  the  ez 
ecutor  of  Thomas,  came  in  too  late  to 

be  received,  and  made  the  grounds  of  a  de- 
cree, after  an  answer  by  his  testator,  con- 
taining neither;  and  after  the  cause  had 
been  once  set  for  hearing. 

As  this  appears  to  me  to  be  an  impor- 
tant point  relating  to  practice,  I  shall  con- 
sider it,  before  I  proceed,  to  the  other 
questions  relating  to  this  cause. 

If  a  suit  abate  by  the  death  of  a  defend- 
ant, before  he  has  put  in  his  answer,  and 
thereupon  a  subpoena  to  revive  is  issued 
against  his  executor,  it  would  seem,  upon 
principle,  (and  I  make  no  doubt  the  prac- 
tice is  according  thereto, )  that  the  executor 
is  entitled  to  defend  himself  in  any  and 
every  way  that  his  testator  could  have  done. 
We  are  then  to  inquire  what  defence  the 
testator,  Thomas  Towles,  could  have  been 
admitted  to  make  after  answer  filed,  a  gen- 
eral replication,  a  commission  to  take  depo- 
sitions awarded,  and  executed ;  publication 
of  those  depositions  made ;  and  the  cause 
set  for  hearing  thereupon?  I  presume,  no 
further  defence  could  be  admitted,  at  this 
stage  of  the  proceedings,  unless  some  new 
matter  utterly  unknown  to  the  defendant  at 
any  former  period,  or  stage  of  the  proceed- 
ings, should  have  been  discovered  by  him, 
since  the  last  step  which  had  been  taken  in 
the  cause. 

Upon  suggestion  of  this  new  matter,  in 
the  nature  of  a  plea  puis  darrein  continuance 
at  ccmmon  law,  he  might,  I  presume,  be  ad- 
mitted to  plead  the  same,  if  proper  for  a  plea, 
or  to  file  an  amended  answer,  stating  the 
new  matter  thus  discovered,  but  nothing 
more:  as  in  the  case  of  Bacon  v.  Lewis, 
senior,  (during  the  present  term,)  where  the 
defendant,  the  executor,  was  permitted, 
after  the  cause  was  set  for  hearing,  to  file 
an  amended  answer,  in  consequence  of  his 
having  discovered  a  memorandum,  written 
by  his  testator  with  a  pencil,  in  an  old 
pocket-book,  of  which  he  had  no  knowledge 
before.  A  demurrer,  which  always  lies  to 
a  bill  for  the  defects  apparent  upon  the  face 
of  it,  would  then  appear  to  be  inadmissible 
in  such  a  case,  and  so  would  a  plea,  or  an- 
swer, as  to  any  matter  which  the  defend- 
ant   might    or     could     have     offered 

54  in    his   defence  before.     *Upon  these 
grounds,  I   conceive  the  executor  had 

no  right  to  demur,  plead,  or  answer  to 
the  bill,  for  or  on  account  of  any 
defect,  or  cause,  of  which  the  testator, 
Thomas  Towles,  might  have  availed  him- 
self, in  either  of  those   modes   of    defence, 


before  the  cause  was  set  for  hearing.  But, 
this  objection,  like  every  other,  may  be  re- 
moved by  consent  of  the  opposite  party, 
either  express,  or  necessarily  implied. 
There  is  no  express  consent,  nor  even  leave 
of  Court,  given  to  the  filing  of  the  demurrer, 
plea,  and  answer  filed  by  the  executor, 
Oliver  Towles,  to  the  bill  of  revivor.  But 
there  is,  in  the  record,  what,  I  conceive, 
concludes  the  plaintiffs,  the  now  appellants, 
from  making  any  objection  thereto,  in  this 
Court.  The  subpoena  to  revive  was  executed, 
August  4th,  1801,  and  the  answer  of  the 
executor  was  sworn  to,  April  2d,  1802 ;  the 
time  of  filing  it  does  not  appear ;  but,  six 
days  after,  we  find  the  deposition  of  Wil- 
liam Duval,  taken  in  Richmond,  in  the  suit 
between  the  complainants,  and  Oliver 
Towles,  the  executor;  on  which  occasion, 
both  Mr.  Pope,  the  complainant,  and  the 
defendant,  appeared  to  have  attended,  and 
examined  the  witness.  Alexander  Parker's 
second  deposition,  appears  to  have  been 
taken  in  the  same  manner,  at  Fredericks- 
burg, July  the  6th,  following ;  and  the  cause 
was  not  heard  till  the  26th  of  September, 
1803,  and  no  objection  whatsoever  appears 
in  the  record  to  any,  or  either,  of  these  pro- 
ceedings. I  think,  therefore,  the  plaintiffs 
must  be  considered  as  assenting,  or  at  least, 
waiving  all  objections,  to  the  proceedings 
below,  subsequent  to  the  return  cf  the  sub- 
poena to  revive;  and,  therefore,  that  it  is 
too  late  to  make  the  objection  here. 

But,  suppose  it  were  otherwise,  and  that 
the  cause  now  stood  upon  the  original  bill, 
answer,  exhibits,  and  depositions.  It  is 
difficult  to  conceive  how  an  order,  drawn 
by  Wily,  on  Nicholas  Lewis,  which  was 
neither  accepted,  nor  even  presented,  to 
pay  to  his  attorney  a  debt,  for  which  he  had 
actually  brought  suit,  should  attach  upon 
Lewis's  executor,  so  as  to  make  him  liable, 
further  than  the  bond  itself  might  make 
him  so.  It  is  still  more  difficult 
55  *to  conceive  how  that  executor  could 
be  made  responsible  for  the  amount 
of  orders  not  drawn  upon  his  testator,  (or 
known  to  him,)  but  upon  the  drawee's  own 
attorney,  who  had  the  conduct  of  the  suit 
against  Wiiy,  and  probably,  (as  the  general 
practice  is, )  had  the  bond  in  his  possession 
at  the  very  time  these  orders  were  drawn. 

If  it  had  been  Wily's  int«*ntion  to  have 
transferred  the  debt  to  Duval,  why  did  he 
not  assign  the  bond  itself  to  him?  The 
answer  might  be  found  in  Duval's  deposi- 
tion ;  but  I  shall  not  notice  it,  because  that 
deposition  was  not  taken  till  after  the  suit 
was  revived ;  and  I  am  now  considering  the 
case  as  it  stood  before.  As  to  all  that 
passed  between  Mr.  Duval,  Mr.  Pope,  and 
the  executor,  Thomas  Towles,  as  charged 
in  the  bill,  it  relates  only  to  the  payment 
of  the  judgment,  which  had  been  entered 
up  by  mistake,  after  Lewis's  death,  or  of 
the  bond:  not  a  word  is  said  about  these 
orders.  Towles' s  promise  amounted,  then, 
to  no  more  than  what  the  law  itself  would 
compel  him  to  perform,  viz.  to  pay  the 
bond,  if  not  founded  upon  a  gaming  consid- 
eration, provided  he  should  have  assets, 
which  he  admitted  would  be  the  case  if  he 
should  recover  the  slaves.  The  complain- 
ants evidently  understood  it  so;  for  they 
allege  that  they  directed  Mr.  Duval  to  bring 
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suit  upon  it,  after  Towles  recovered  the 
slaves,  and  still  refused  to  pay  the  bond. 
Suit  was  brought;  but  in  the  name  of 
Wily,  the  original  obligor;  why  did  they 
not,  then,  get  an  assignment  of  the  bond, 
if  the  tobacco  due  thereon,  belonged  to  them? 
But,  they  charge  that  the  suit  was  brought 
for  their  benefit.  But  they  do  not  charge 
that  Towles  knew  of  that  matter,  otherwise 
than  by  referring  to  Mr.  Duval's  deposition, 
annexed  to  the  bill,  and  prayed  to  be  taken 
as  part  thereof.  The  defendant*s  answer, 
**that  at  the  times  he  made  the  payments 
to  Wily,  he  believed  him  to  be  justly,  and 
solely  entitled  to  receive  them,  if  any  one 
was,''  appears  to  me  to  contain  a  sufficient 
answer  to  a  charge  thus  indirectly  made, 
and  of  which  there  is  no  proof  whatsoever, 
except  that  deposition  taken  in  a  suit  at 
common  law,  between  Wily,  plaintiff, 

56  *and  Towles,  defendant;  but  whether 
upon    the    bond    in    question,  or  any 

other,  does  not  appear;  there  being  no 
copy  of  any  part  of  the  record  in  that  suit, 
except  the  dismission  of  it  at  the  plaintiff's 
costs.  The  depositions  taken  in  that  cause, 
though  annex^  to  the  bill,  as  exhibits,  and 
prayed  to  be  made  a  part  of  it,  certainly 
can  be  no  evidence  against  Towles  in  this 
cause,  without  something  more  to  sub- 
stantiate them.  The  answer  then  stands 
wholly  uncontradicted  in  every  particular; 
even  as  to  the  defendant's  knowledge  of 
Wily's  insolvency,  if  that  were  the  fact. 
Taking  the  case  then  as  it  stood  at  the  time 
the  suit  abated,  I  am  of  opinion  that  the 
bill  ought  to  have  been  dismissed.  But,  if 
the  irregularity  of  the  proceedings,  after 
the  suit  was  revived,  be  cured  by  the  com- 
plainant's consent,  necessarily  implied 
from  the  circumstances  before  noticed,  I 
can  entertain  no  doubt  that  the  bond  was 
given  for  the  value  of  a  horse  lent  to  game 
with,  at  the  time  of  playing,  and  therefore 
void,  under  the  statute  against  gaming ;(a) 
and  that  there  is  nothing  in  this  case  to 
take  it  out  of  the  statute;  consequently, 
that  the  decree  of  dismission  ought  to  be 
affirmed. 

JUDGE  ROANE.  There  is  no  error  in 
the  decree ;  and  it  ought  to  be  affirmed. 

JUDGE  FLEMING.  It  appears  by  the 
depositions  of  Alexander  Parker  and 
Thomas  Wash,  that  the  bond  executed  by 
Nicholas  Lewis  to  John  Wily,  in  August, 
1781,  conditioned  for  the  payment  of 
12,000  lbs.  of  tobacco,  (which  bond  is  the 
foundation  of  this  controversy, )  was  given 
on  a  gaming  consideration,  (of  which 
Thomas  Towles,  executor  of  Lewis,  had  al- 
ways a  strong  suspicion,)  being  for  a  horse 
worth  about  121.  or  (at  that  time)  about 
3,0001bs.  of  tobacco,  and  lent  by  Wily  to 
Lewis  for  the  express  purpose  of  gaming; 
with  this  condition,  that,  if  the  latter  lost 
the  horse,  he  should  pay  him  12,0001b8.  of 
tobacco,    which    being    the   case,  he, 

57  *next  morning,  with    Samuel  O.  Pet- 
tus,    and   Gabriel  Poindexter,  his  se- 
curities, executed  the  bond  to  Wily. 

Whatever  irregularities  may  have  taken 
place  in  the  proceedings  in  Chancery,  sub- 
sequent to  the  revival  of  the  suit  against 
the  appellee,  as  executor  of  Thomas  Towles, 
the    case    being   rotten    in    its  foundation, 


(a^  LawB  Virginia.  1794.  c.  90. 


cannot  be  supported.  I  am  therefore  of 
opinion,  that  the  bill  was  very  properly  dis- 
missed, and  am  for  affirming  the  decree, 
which  is  the  unanimous  opinion  of  the 
Court.  

Newby's  Administrators  v.  Blakey. 
October,  1808. 

Detinue  for  Sieve— Based  on  PIve  Years'  Posetflon.*— 

A  plaintiff  in  detinue,  who.  after  bavins'  bad  five 
years  peaceable  possession  of  a  slave,  acquired 
without  force  or  fraud,  loses  that  possession,  may 
resrain  it  on  the  mere  arround  of  his  previous  pos- 
session; on  the  same  principle  that  a  defendant 
may  protect  himself,  on  that  length  of  poesession. 
under  the  act  of  limitations. 
Sane—Sane— Bffect  off  Recovery  on  Persons  Not  Par- 
ties. —But  such  recovery  will  not  affect  tbe  rights 
of  others,  not  parties  to  the  suit. 

The  appellants  instituted  an  action  of 
detinue  in  the  District  Court  held  at  King 
and  Queen  Court-house,  for  the  recovery  of 
the  following  negroes,  viz.  Charles,  John, 
William,  Butler,  Solomon,  and  Milsey.  The 
defendant  pleaded  non  detinet,  on  which 
issue  was  joined.  At  the  trial,  the  parties 
agreed  a  case,  from  which  the  following 
statement  is  extracted. 

William  Chowning,  in  the  year  1783, 
made  a  division  (without  deed)  of  certain  of 
his  slaves  among  his  children,  in  which  the 
negro  Priscilla  fell  to  the  lot  of  his  daugh- 
ter, Elizabeth  Chowning.  In  July,  1784, 
he  made  his  will,  whereby  he  devised  to  his 
children  the  several  slaves  which  he  had 
given  up  to  be  divided,  and  particularly 
Priscilla  to  his  daughter,  Elizabeth,  with 
the  following  clause  or  proviso.  **Butif 
either  of  my  above  mentioned  daughters 
should  die,  without  leaving  issue,  then  their 
parts  to  be  equally  divided  between  my  stir- 
viving  daughters."  He  died  in  1786,  and 
appointed  John  Chowning,  Henry  Chown- 
ing, and  the  present  defendant,  Churchill 
Blakey,  his  executors,  all  of  who  qualified 
as  such. 

Elizabeth  Chowning,  the  daughter,  sur- 
vived her  father.  In  January,  1784,  she 
made  her  will,  whereby  she  directed  that 
her  estate  should  be  divided  between 
58  her  sisters  and  *their  heirs;  that  is 
to  say,  to  her  sisters  Anne  Blakey, 
(wife  of  the  defendant,)  Catharine  Chown- 
ing, and  Lucy  Chowning,  each  one-fourth 
part;  and  the  remaining  fourth  part  to  be 
equally  divided  between  Catharine  Taylor, 
Anne  C.  Taylor,  and  John  Bristow,  chil- 
dren of  a  fourth  sister:  **and  if  either 
of  them  should  die  without  an  heir  lawfully 
begotten,  then  to  return  and  be  equally  di- 
vided among  the  above  mentioned  persons," 
&c.  John  Bristow  died  in  her  life-time. 
Of  her   will,    she  appointed  the  same  John 
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defendant  in  detinue  may  protect  himself  on  the 
p'ica  of  non  detinet  (without  pleadinsr  the  act  of 
limitation),  by  proving  that  he  and  those  under 
whom  he  claims  had  possession  of  tlie  property 
more  than  five  years  before  the  emanation  of  the 
writ.  £lam  v.  Bass,  4  Munf.  801,  citing  the  principal 
case.  On  this  question  the  principal  case  is  cited  in 
Austin  V.  Jones,  Gilm.  856:  Clark  y.  Hardiman,  S 
Leljrh  860:  Layne  t.  Norris.  16  GratL  210:  Mont- 
sromery  v.  Rose,  1  Pat.  &  H.  10:  Morris  v.  Lyon.  84  Va. 
838,  4  S.  E.  Rep.  734:  Mitchell  v.  Wilson,  17  Fed.Cas. 
526;  Hall  v.  Webb,  21  W.  Va.  825;  Thornburg  v. 
Bowen,  87  W.  Va.  648.  16  S.  E.  Rep.  887. 

See  monographic  note  on  "Detinue  and  Replerin** 
appended  to  Hant  ▼.  Martin,  8  Gratt  678:  mono- 
graphic note  on  "Limitation*  of  Actions**  appended 
to  Herrington  v.  Harkins.  l  Rob.  501. 
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Chowning,  and  Churchill  Blakey,  who  were 
also  executors  of  William  Chowoiog',  her 
executors,  and  died  in  1788.  They  qualified 
as  her  executors  also ;  and,  in  1789,  her  es- 
tate was  divided  pursuant  to  the  directions 
of  her  will,  by  order  of  Middlesex  County 
Court,  no  suit  having  been  instituted  for 
that  purpose,  either  friendly  or  otherwise. 
Priscilla  and  her  son  John,  were  allotted  to 
Anne  C.  Taylor,  an  infant,  and  Charles,  to 
Catharine,  afterwards  wife  to  Oswald 
Newby,  the  plaintiff's  intestate.  Newby, 
as  husband  of  Catharine,  and  guardian  of 
Anne  C.  Taylor,  acquired  possession  of  all 
the  slaves  allotted  to  them  respectively. 
Anne  C.  Taylor  died  in  October,  1794, 
unmarried,  and  an  infant,  her  sister,  Catha- 
rine, (then  the  wife  of  O.  Newby,)  surviv- 
ing her,  who  died  in  November,  1794, 
leaving  issue  by  Newby,  a  daughter,  who 
died  the  next  year,  about  twelve  months 
old.  Oswald  Newby  obtained  administra- 
tion on  the  estate  of  Anne  C.  Taylor,  and 
retained  possession  of  her  slaves,  as  well  as 
those  allotted  to  his  wife,  until  his  death, 
in  the  spring  of  1800;  having  had  the  slaves 
in  the  declaration  mentioned  in  his  posses- 
sion, from  the  death  of  his  wife,  in  1794, 
being  upwards  of  five  years.  The  slaves, 
William,  Butler,  Solomon,  and  Milaey,  were 
born  of  Priscilla,  after  the  death  of  Anne 
C.  Taylor.  The  plaintiffs,  after  the  death 
of  Oswald  Newby,  succeeded  to  the  posses- 
sion of  these  slaves,  (as  his  administrators 
it  is  presumed).  In  June,  1800,  the  defend- 
ants obtained  possession  of  them,  but  in 
what  manner  is  not  stated. 

The  District  Court  gave  judg'ment  for  the 
negro  Charles  only,  who  had  been  allotted 
to  Catharine  Chowniug,  afterwards 
59  *the  wife  of  Oswald  Newby ;  but  the 
plaintiffs  claiming  also  the  negroes 
and  their  descendants,  who  had  been  al- 
lotted to  Anne  C.  Taylor,  took  an  appeal 
to  this  Court. 

This  cause  was  argued  at  the  last  term 
by  Botts  and  M'Rae,  for  the  appellants, 
and  by  Wickham,  for  the  appellee.  Among 
the  various  points  submitted  by  counsel, 
the  only  one  on  which  the  cause  turned, 
was  that  made  by  the  counsel  for  the  appel- 
lants, ^'That  the  possession  of  Oswald 
Newby,  of  the  slaves,  for  more  than  five 
years,  gave  him  a  title  to  them,  and  would 
enable  his  representatives  to  regain  that 
possession,  on  the  same  principles  which 
operate  in  cases  of  ejectment." 
Curia  adv.  vult. 

Thursday,  October  20,  1808.  The  Judges 
delivered  their  opinions. 

JUDGE  TUCKER,  having  stated  the  case 
as  above,  proceeded : 

It  was  observed  by  Mr.  Wickham,  that  in 
the  case  agreed,  it  is  not  stated,  or  agreed, 
whether  the  slaves  in  question  were  the 
property  of  W.  Chowning.  I  shall,  how- 
ever, consider  them  as  such,  it  being  agreed 
that  his  daughter  derived  her  possession  of 
them  from  him,  at  the  time  he.  delivered 
them  up  to  be  divided  among  his  children. 
If  this  delivery  was  accompanied  by  a  deed 
for  the  slaves,  it  ought  to  have  been  so 
stated;  if  it  were  not,  no  estate  in  the 
slaves  passed  to  the  children  of  W.  Chown- 
ing, under  the  act  of  1758,  chap.  1,  against 


fraudulent  gifts  of  slaves,  (a)  as  was  ad- 
judged in  this  Court,  in  Turner  v.  Tur- 
ner, (b)  and  in  a  still  earlier  case,  Tay- 
lor, executor  of  Rowley,  v.  Wallace  and 
wife.(c)  Elizabeth  Chowning*s  title  was, 
therefore,  under  the  will  of  her  father. 
If  she  died  without  leaving  issue,  the 
remainder,  limited  to  her  surviving  sis- 
ters, took  effect  from  that  period,  which 
was  in  1788.  The  defendant,  Blakey, 
who    was     her    executor,    and     also 

60  executor    *of     her    father,    must    be 
considered  as  a  party,  or  privy  to  the 

order  of  Middlesex  Court,  for  the  division 
of  her  estate,  and  as  consenting  thereto. 
He  was,  and  is,  therefore,  I  conceive,  bound 
thereby ;  that  order  having  never  been  ap- 
pealed from  or  reversed,  (d)  The  title  and 
possession  of  Anne  C.  Taylor  and  Catha- 
rine, under  the  will  of  Elizabeth  Chown- 
ing, commenced  from  the  time  that  division 
was  made,  on  the  26th  of  October,  1789. 
Being  consummated  with  the  consent  of  the 
executor  both  of  the  father  and  the  daugh- 
ter, it  had  a  legal  commencement,  and 
from  that  period  the  act  of  limitations  be- 
gan to  run  in  their  favour,  against  all  per- 
sons upon  whose  claims  that  statute  could 
operate.  Whether  Anne  Blakey,  the  wife 
of  the  defendant,  survived  her  sister,  or 
not,  does  not  appear:  nor  does  it  appear, 
whether  the  other  sisters  of  Elizabeth 
Chowning  survived  her,  or  if  they  did,  that 
they  were  either  infants  or  feme  covert. 
As  to  them  it  is  immaterial;  and  equally 
so,  in  the  present  contest,  whether  Anne 
Blakey  survived  her  sister,  since  the  pres- 
ent defendant  is  one  against  whom  the  stat- 
ute would  immediately  begin  to  run, 
although  his  wife,  if  she  survive  him,  may 
not  be  barred  by  it.  If,  indeed,  the  limita- 
tion in  Elizabeth  Chowning's  will  be  good, 
the  period  from  whence  the  operation  of  the 
act  of  limitations  is  to  be  computed,  will 
be  postponed  to  October,  1794,  when  Anne 
C.  Taylor  died ;  or,  perhaps  from  the  time 
that  administration  on  her  estate  was  com- 
mitted to  Oswald  Newby ;  though  I  incline 
rather  to  the  former.  But  I  am  of  opinion, 
that  the  limitation  over,  **in  the  event  that 
either  of  her  legatees  should  die  without 
heir  lawfully  begotten,"  is  void,  as  being 
too  remote,  as  has  been  repeatedly  decided 
in  this  Court,  (e)  On  the  other  hand,  I  think 
the  limitation  in  William  Chowning's  will, 
is  a  good  one;(f)  consequently,  I  refer  the 
commencement  of  the  act  of  limitations,  in 
favour  of  Anne  C.  Taylor  and  Catharine 
Taylor,  to  the  26th  of  October,  1789,  about 
five  years  before  the  death  of  Anne  C. 
Taylor,  and  more  than   ten  years  be- 

61  fore  *the  death  of  Oswald  Newby,  his 
administrator   and    heir,    in    right  of 

his  wife,  who  survived  Anne  C.  Taylor, 
and  appears  to  have  been  her  next  of  kin. 
The  slavey  having  come  to  the  plaintiffs, 
as  administrators  of  Oswald  Newby,  after 
a    possession    of   ten   years,  such  a  posses- 


(a)  See  L.  V.  edit  1709.  p.  858, 

(b)  I  Wash.  189. 

(c)  November  term,  1787.  MS. 

(d)  See  FltzhufiTb  v.  Foote,  8  Call.  18. 

(e)  Goodwin  v.  Taylor  &c.,  2  Wash.  74:  Wilklns  v. 
Taylor.  April,  1864.  MS.  Hill  v.  Burrow,  and  Tate  v. 
Tally.  8  Call,  842.  864. 

(f)  Dunn  V.  Bray,  1  Call,  838;  Hiffffinbotham  v. 
Backer,  8  Call,  316;  Smith  and  wife  v.  Chapman,  1 
Hen.  and  Munf.  840. 
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sioD,  I  conceive,  is  aafficient  to  entitle  the 
plaintiff  to  recover  the  slaves  against  any 
person  or  persons  whatsoever,  except  such 
as  may  have  a  right  which  is  not  barred  by 
the  statute  of  limitations  before  their  pos- 
session may  have  accrued.  And  even  in 
that  case,  I  wish  it  to  be  understood,  that 
the  possession  of  the  defendant  thus  to  be 
protected,  ought  to  have  been  legally  and 
peaceably  acquired,  and  not  by  any  tortious 
act.  In  what  manner  the  present  defendant 
acquired  his  possession,  is  not  stated,  nor 
do  I  deem  it  material ;  because,  as  against 
him,  the  act  of  limitations  began  to  run  in 
October,  1789,  by  his  express  or  implied  act 
and  consent.  And  as  he  was  completely 
barred  by  the  act  of  limitations,  before  Os- 
wald New  by' s  death,  I  hold  he  cannot  pro- 
tect his  possession,  however  acquired, 
against  the  claim  of  the  present  plaintiffs; 
for  having  voluntarily  (as  there  is  every 
reason  to  presume)  delivered  the  slaves  to 
those  persons  under  whom  ^he  plaintiffs 
claim,  with  the  additional  sanctions  of 
an  order  of  C>>urt,  he  cannot  now  set  up  his 
right  either  as  executor  of  William  Chown- 
ing,  or  as  remainderman,  in  right  of  his 
wife,  under  the  will  of  William  Chowning, 
against  his  own  act  as  executor  of  Eliza- 
beth Chowning,  for  the  same  reason,  that 
in  an  ejectment,  a  man  cannot  object  his 
own  possession  for  twenty  years,  against 
his  own  deed  given  within  that  period,  as 
was  adjudged  in  the  case  of  Duval  v. 
Bibb,  (a) 

Upon  the  whole,  although  the  case 
agreed,  is  one  of  the  most  confused  and  de- 
fective that  probably  was  ever  submitted 
to  a  Court  of  Judicature,  I  am  inclined  to 
think  there  are  facts  enough  to  enable  us 
to  decide  (as  between  the  present  parties)  in 
favour  of  the  plaintiffs'  right  to  recover  all 
the  slaves  in  the  declaration  mentioned, 
instead   of  part  only,  as  the  District  Court 

have  decided. 
62  *I  therefore  am  of  opinion,  that  the 

judgment  be  reversed,  and  the  cause 
sent  back,  with  directions,  as  agreed  on 
in  conference. 

JUDGE  ROANE.  The  case  of  Dunn  v. 
Bray,  is  almost  precisely  similar  to  this 
case,  as  it  respects  the  limitation  over,  in 
the  will  of  W.  Chowning,  and  is  decisive 
to  prove,  that  that  limitation  is  good.  The 
words  *^die  without  leaving  issue,"  &c.  are, 
on  the  authority  of  that  case,  to  be  consid- 
ered as  restrictive  to  the  time  of  the  death, 
and  Elizabeth  Chowning  not  having  had 
issue  at  all,  the  property  in  the  slave  Pris- 
cilla,  and  her  increase,  passed,  under  that 
will,  to  the  surviving  daughters  of  W. 
Chowning.  Elizabeth  Chowning  had, 
therefore,  no  power  to  dispose  of  the  slaves 
in  tne  declaration  mentioned ;  and,  con- 
sequently, in  this  case  (as  between  the  now 
parties)  were  not  affected  by  length  of  pos- 
session, and  by  the  division,  by  consent,  of 
the  property  left  by  E.  Chowning,  as  found 
by  the  case  agreed,  I  should  be  of  opinion 
to  require  the  case  to  be  supplied,  by  find- 
ing, that  W.  Chowning  had  a  property  in 
the  slave  Priscilla,  so  as  to  let  in  and  sus- 
tain the  exclusive  claims  of  his  surviving 
daughters.  Elizabeth  Chowning  having 
then  no  power  to  dispose  of  these  slaves,  it 


(a)  8  Call,  362. 


is  unnecessary  to  inquire  whether  the  limi- 
tation over  in  her  will  is  good,  or  too  re- 
mote, and  consequently  void.  In  the  first 
case,  (admitting  ner  power  to  dispose,)  Os- 
wald Newby  would  succeed  in  right  of  his 
wife,  by  virtue  of  the  will,  to  the  share  of 
Anne  C.  Taylor,  who  died  intestate,  and 
without  issue :  and  in  the  last  case,  he  would 
succeed  to  the  same  share  under  the  general 
law  of  distributions.  But,  with  respect  to 
the  share  of  Bristow,  it  was  lapsed,  by  his 
death,  in  the  life-time  of  the  testatrix,  and 
would  pass  as  her  undisposed  estate,  not  to 
Newby,  but  to  her  several  distributees  :(b) 
and  this,  a  fortiori,  since  the  right  of  surviv- 
orship had  been  previously  abolished  by  our 
act  of  1786.  Newby,  therefore,  or  those 
under  whom  he  claims,  was  invested,  by 
the  division  stated  in  the  verdict,  not 

63  only     with    *property    belonging    to 
the  other  daughters  of  W.  Chowning, 

by  virtue  of  his  will,  in  consequence  of  E. 
Chown  ing' s  dying  without  leaving  issue, 
but  also  with  this  portion  of  property,  (Bris- 
tow's,)  to  which  even  the  will  of  E.  Chown- 
ing would  have  given  him  no  exclusive  title. 
Thus  it  is  evident  that  the  division  in 
question  was  grounded  upon  an  entire  mis- 
conception of  the  rights  of  the  parties.  It, 
however,  put  Taylor's  orphans  into  posses- 
sion of  the  negroes.  As  to  the  negro, 
Charles,  Newby  has  been  possessed  of  him 
more  than  five  years,  before  the  institution 
of  the  suit,  claiming  him  in  right  of  his 
wife:  and  he  has  also  been  possessed  of  the 
others,  as  representing  Anne  C.  Taylor, 
and  claiming  under  her  for  the  same  pe- 
riod. This  possession  affords  a  complete 
bar,  under  the  act  of  limitations;  and,  I 
think,  will  enable  the  plaintiff  to  recover 
where  he  has  lost  the  possession,  and  ap- 
pears in  the  character  of  plaintiff. 

The  decision  in  this  cause,  however,  can 
only  bind  the  parties  to  this  suit,  and  not 
the  other  sisters.  They  have  not  agreed  to 
the  facts,  on  which  this  decision  is  founded ; 
and  whenever  they  may  think  proper  to 
sue,  the  case  will  be  as  open  to  them,  as  it 
was  to  the  appellee,  Blakey.  We  only  say, 
that,  as  between  the  parties  to  this  suit,  it 
appears  by  the  facts  agreed  to  by  them,  that 
the  appellants  have  a  right  (by  reason  of  the 
length  of  possession)  to  recover  all  the 
slaves  mentioned  in  the  declaration. 

I  am,  therefore,  of  opinion,  that  the  judg- 
ment be  reversed,  and  entered  for  the  plain- 
tiffs, for  all  the  negroes  in  controversy. 

JUDGE  FLEMING.  Elizabeth  Chown- 
ing, having  died  without  leaving  issue, 
took  only  an  estate  for  life  in  the  slave 
Priscilla,  under  the  will  of  her  deceased 
father,  William  Chowning,  (in  which  will 
she  was  bequeathed  by  the  name  of  Siller,) 
consequently  Elizabeth  Chowning  had  no 
right  to  dispose  of  her,  or  any  of  her  in- 
crease, by  will. 

The   legacy   given    by   her    will   to    her 

nephew,  John  Bristow,  who  died  an  infant, 

in    the     life-time    of    the    testatrix, 

64  ^became,     on    his    death,    a    lapsed 
legacy,  and  subject    to   distribution, 

in  the  same  manner  as  if  she  had  died  in- 
testate, as  being  undisposed  of  by  her  will ; 
and  so  much  thereof  as  consisted  of  part  of 
the  estate,  (to  wit,  negroes,)  bequeathed  to 

(b)  1  P.  Wms.  700,  Basrwell  v.  Dry. 
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her  by  the  will  of  William  Cbowninfir,  for 
life,  was  subject  to  distribution  amongst 
her  sisters,  and  their  legal  representatives 
only ;  being  controtiled  by  the  said  William 
Chowning's  will ;  and  the  residue  thereof, 
to  be  distributed,  one  moiety  to  her  mother, 
(if  living,)  and  the  other  moiety,  in  equal 
portions,  among  her  sisters  and  brother,  or 
their  legal  representatives. 

After  the  death  of  Elizabeth  Chowning, 
a  division  of  her  estate  took  place,  under 
an  order  of  Middlesex  County  Court,  and 
by  consent  of  all  parties,  in  October,  1789. 
The  estate  was  divided  by  commissioners 
appointed  for  the  purpose,  into  four  equal 
parts,  value  about  691.  17&.  each.  No.  1 
was  allotted  to  Churchill  Blakey,  the  de- 
fendant in  this  suit,  in  right  of  his  wife, 
who  was  a  sister  of  the  deceased  Elizabeth. 
No.  2  in  which  were  included  Priscilla 
and  child,  was  allotted  to  Catharine  (wife  of 
Oswald  Newby )  and  her  sister,  Anne  Chown- 
ing Taylor,  as  William  Taylor's  orphans, 
whose  mother  was  also  sister  of  tiie  said 
Elizabeth.  No.  3  was  allotted  to  John 
Chowning,  in  right  of  his  wife  Catharine, 
who  was  also  a  sister  of  the  said  Elizabeth ; 
and  No.  4,  (in  which  was  included  Alice, 
another  negro  bequeathed  by  the  said  Wil- 
liam Chowning  to  the  said  Elizabeth  for 
life, )  was  allotted  to  Henry  Street,  in  right 
of  his  wife  I«ucy,  who  was  likewise  a  sister 
of  the  said  Elizabeth  Chowning.  Churchill 
Blakey,  the  present  defendant,  John  Chown- 
ing and  Henry  Street,  who  had  married 
sisters  of  Elizabeth  Chowning,  the  two 
former  of  whom  were  also  executors  of  Wil- 
liam Chowning  and  of  Elizabeth  Chowning, 
and  were  legatees  and  distributees  of  the 
estate  of  the  said  Elizabeth,  in  right  of 
their  wives  respectively,  consented  to,  and 
acquiesced  in  the  division  of  her  estate ; 
each  of  whom  took  an  equal  fourth  as  his 
dividend  thereof. 

It  seems  to  me  that,  in  the  will  of  Eliza- 
beth Chowning,  the  limitation  over  to  the 
surviving  sisters,  in  case  of  the 
65  *death  of  either  of 'them  without  an 
heir  lawfully  begotten,  is  too  remote 
as  tending  to  a  perpetuity,  and  therefore 
void. 

On  the  death  of  Anne  Chowning  Taylor, 
in  October,  1794,  to  whom  Oswald  Newby, 
the  intestate  of  the  appellant,  had  been  ap- 
pointed guardian,  having  previously  mar- 
ried her  sister,  Catharine  Taylor,  her  estate 
(including  Priscilla  and  John,  two  of  the 
slaves  in  the  declaration  mentioned)  was 
appraised,  and  the  said  John  Chowning  was 
one  of  the  appraisers^  and  the  appraisement, 
under  his  hand,  returned  to  Middlesex 
Connty  Court,  in  June,  1795;  a  division  of 
the  estate  between  the  two  sisters  having 
taken  place  some  time  before,  on  which, 
(as  has  been  already  noticed,)  Priscilla  and 
John  were  allotted  to  Anne  Chowning;  and 
Sarah,  Harry  and  Charles,  to  her  sister, 
Catharine  Newby,  who  died  about  the  15th 
of  November,  1794,  leaving,  by  Oswald 
Newby,  a  daughter,  who  died  at  the  age  of 
twelve  months. 

It  is  stated  in  the  agreed  case,  that  Oswald 
Newby,  guardian  to  Anne  C.  Baylor,  was 
in  that  capacity  possessed  of  her  slaves, 
Priscilla  and  John;  and  that,  after  her 
death,  he  obtained  administration    of   her 


estate,  and,  in  that  character,  reduced  into 
possession  the  slaves,  Priscilla  and  John, 
who  were  afterwards  appraised  as  the  estate 
of  Anqe  C.  Taylor,  as  before  noticed.  Os- 
wald Newby,  on  his  marriage  with  Catha- 
rine Taylor,  became  entitled  to  all  her 
interest  in  the  slaves  reduced  into  posses- 
sion ;  and  being  in  possession  of  those  of 
Anne  C.  Taylor,  both  as  her  guardian  and 
administrator,  it  seems  to  me  that  there 
was  no  necessity  for  his  making  an  election 
publicly  in  which  capacity  he  held  them, 
but  might  hold  them  in  that  which  seemed 
most  beneficial  to  himself. 

As  to  the  conversation  stated  to  have 
taken  place  between  Oswald  Newby  and  his 
overseer,  in  1797,  I  think  that  it  ought  to 
have  no  influence  on  the  decision  ;  and  am 
of  opinion,  that  the  long  and  peaceable  pos- 
session of  the  slaves  in  question,  acquired 
without   fraud   or   force,    gave    to  Oswald 

Newby  a  legal  title  to  them ;  and  con- 
66        sequently,     that    the    ^judgment    of 

the  District  Court  is  erroneous,  and 
ought  to  be  reversed,  and  judgment  entered 
for  all  the  slaves  in  the  declaration  men- 
tioned in  behalf  of  the  appellants,  as  ad- 
ministrators of  the  said  Oswald  Newby, 
deceased,  but  without  prejudice  to  any  other 
person  or  persons  who  may  claim  title  to 
any  of  the  said  slaves,  and  are  not  parties 
to  this  suit;  and  that,  according  to  the 
agreement  of  the  parties,  by  their  counsel, 
at  the  trial  in  the  District  Court,  on  the 
cause  being  remanded  thither,  a  jury  be 
impanelled  to  ascertain  the  value  of  the 
said  slaves  respectively,  in  the  declaration 
mentioned;  and  to  ascertain  the  damages 
sustained  by  the  plaintiffs  as  claimed  in 
their  declaration,  and,  when  so  ascertained 
by  verdict  of  a  jury,  that  judgment  be  en> 
tered  for  the  same,  with  costs. 

The  judgment  of  the  Court  was,  '*that 
the  long  and  peaceable  possession  of  the 
slaves  in  question,  acquired  without  fraud 
or  force,  gave  to  the  said  Oswald  Newby  a 
legal  title  to  them,"  and,  consequently,  the 
judgment  of  the  District  Court  was  errone- 
ous. Judgment  for  the  appellants,  for  the 
negroes  Priscilla,  Charles,  John,  William, 
Butler,  Solomon,  and  Milsey.  *'But  the 
judgment  to  be  without  prejudice  to  any 
other  person  or  persons  who  may  claim 
title  tQ  any  of  the  said  slaves,  and  are  not 
parties  to  this  suit.*'  The  cause  remanded 
to  the  District  Court,  that,  according  to 
the  agreement  of  the  parties  by  their  coun- 
sel, at  the  trial  in  the  said  Court,  a  jury 
may  be  impanelled  to  ascertain  the  dam- 
ages sustained  by  the  appellants  as  claimed 
in  their  declaration,  and  that  judgment  be 
entered  for  the  same,  when  ascertained, 
with  costs. 
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*Pollard  V.   Patterson's  Administrator. 

Thursday,  October,  20, 1808. 

Construction  off  Statute— Objection  to  Bill  for  Want  off 
Equity.*— The  true  construction  of  the  29th  section 
of  the  act  reducing  into  one  the  general  acts  con- 
cerning the  HIjrh  Court  of  Chancery  (Rev.  Code,  1 


^Construction  of  SUtute— Objection  to  Bill  ffor  Want  of 
Equity.— The  principal  case  is  cited  repeatedly  in 
support  of  the  proposition  that  the  statute,  provid- 
ing that  after  answer  filed  and  no  plea  to  the  Juris- 
diction no  exception  for  want  of  Jurisdiction  shall 
ever  afterwards  be  made,  embraces  those  cases 
I  only  In  which  the  bill  shows  on  its  face  proper  - 


589 


8HEN.&M. 


ViSOZNIA  Rbports,  AmrOTATBD. 


08-69 


vol.  p.  60.)  Is  that  if  it  appear  from  the  face  of  a 
bill  that  the  matter  thereof  is  not  proper  for  a 
Coart  of  Eqnity,  it  should  be  dismissed;  even 
"after  answer  filed  and  no  plea  in  abatement  to 
the  jurisdiction  of  the  Ck)nrt*' 

A  controversy  having  arisen  between 
Robert  Pollard  and  David  Patterson,  con- 
cerning- the  proceeds  of  a  sale  of  75,000 
acres,  belonging  to  the  latter,  which 
the  former  had  sold  to  Robert  Morris,  of 
Philadelphia ;  a  compromise  took  place  be- 
tween them,  on  the  22d  day  of  September, 
1796,  by  a  written  covenant  under  their 
hands  and  seals,  which  recited  the  sale  to 
have  been  made  **in  December,  1794,  for 
six  pence,  Virginia  currency,  per  acre, 
payable,  the  sum  of  3001.  in  sixty  days,  the 
further  sum  ot  3001.  in  ninety  days,  and  the 
balance  at  three  equal  annual  payments, 
for  which  the  said  Morris  gave  his  bonds 
to  the  said  Pollard;"  stated  **the  land  to 
have  been  the  property  of  the  said  Patter- 
son, and  conveyed  by  the  said  Pollard 
through  mistake;"  and  then  proceeded 
thus:  Now  these  presents  witness  that, 
to  accommodate  all  differences  between  said 
Patterson  and  Pollard  the  said  David  Pat- 
terson obliges  himself  to  make  to  Robert 
Pollard  a  general  warranty  deed  for  the 
land,  and  the  said  Robert  Pollard  hereby 
obliges  himself,  his  heirs,  &c.  to  pay  to  said 
Patterson,  the  sum  of  six  hundred  pounds 
in  specie,  deducting  therefrom  his  accept- 
ances to  James  Ternan  and  Lauchlan 
M'l^ean ;  one  hundred  pounds  of  the  money 
to  be  paid  to  his  order,  in  Philadelphia,  by 
the  first  of  November  next,  and  the  bal- 
ance as  said  Patterson  may  call  for  it. 
The  residue  of  the  sum  due  for  the  sale  of 
the  land,  is  to  furnish  notes  of  Robert  Mor- 
ris, or  Morris  and  Nicholson's,  allowing  in- 
terest on  them  from  the  time  those  granted 
to  Robert  Pollard  became  due ;  and  the  said 
Pollard  hereby  relinquishes  all  claim  for 
commission,  which,  under  an  agreement 
with  David  Patterson,  he  had  a  right  to 
charge." 

It  appeared  that  the  money  which  Pollard 
was  to  pay  under  this  contract,  was  all  paid 
on  and  before  the  25th  of  October,  1796,  on 
which    day    he    also    assigned    to    Patter- 


matter  for  the  jurisdiction  of  equity.  Hickman  v. 
Stout.  2  LeifiTh  9:  Hudson  v.  Kline,  9  Gratt  886; 
Beckley  v.  Palmer,  11  Gratt  632;  Ambler  v.  War- 
wick. 1  LeifiTh  211,  214.  215. 

Accordingly  where  the  case  appears  on  the  face 
of  the  bHl  to  be  proper  for  the  cognizance  of  a  court 
of  law  only,  and  not  for  any  court  of  equity,  the 
statute  does  not  apply.  Jones  y.  Bradshaw.  16 
Gratt,  861,  citlufir  Pollard  v.  Pattfrson,  ZHen.  tfeJT.  67; 
Hudson  V.  Kline.  9  Gratt.  879;  Beckley  v.  Palmer. 
II  Gratt  626. 

In  other  words,  If  It  appears  from  the  face  of  the 
bill  that  the  matter  thereof  Is  not  proper  for  a  court 
of  equity,  it  should  be  dismissed  even  after  answer 
filed,  and  though  there  be  no  plea  to  the  jurisdic- 
tion, for  no  plea  or  demurrer  Is  necessary  to  raise 
an  objection  to  the  jurisdiction,  where  no  equity 
appears  on  the  face  of  the  bill.  The  principal  case 
is  cited  to  support  this  proposition  in  Ambler  v. 
Warwick,  1  Leigh  205;  Tapp  v.  Rankin.  9  Leijrh  482; 
Collins  V.  Jones,  6  Lelffh  583:  Boston  Blower  Co.  v. 
Carman  Liumber  Co.,  94  Va.  100,  26  S.  E.  Rep.  890. 

For  example,  If  a  bill  in  equity  be  filed  by  the 
vendor  of  personal  property  to  enforce  a  lien 
thereon,  or  to  subject  It  to  sale,  objection  thereto 
for  want  of  jurisdiction  may  be  taken  for  the  first 
time  in  the  appellate  court,  though  the  bill  was  not 
demurred  to,  and  the  court  may,  of  Its  own  motion, 
dismiss  the  bill,  though  the  objection  be  not  raised 
by  the  pleadlnars,  nor  sufffirested  by  the  parties. 
Boston  Blower  Co.  v.  Carman  Lumber  Co.,  94  Va.  94, 
26  S.  E.  Rep  390.  S^^  foot-note  to  Beckley  v.  Palmer, 
11  Gratt  625. 


68  son,  *a  bond  of  Robert  Morris,  dated 
December    11th,    1794,     and    payable 

December  11th,  1796,  for  42S1.  Virginia  cur- 
rency, (which  bond  appears  to  have  been 
one  of  those  taken  for  the  purchase-monej 
of  the  land, )  but  with  a  credit  indorsed  of 
4001.  on  account  of  a  purchase  of  military 
lands.  The  assignment  was  ** without  re- 
course," and  attested  by  D^id  Patterson, 
junior.  On  the  24th  of  January,  1797,  Pol- 
lard wrote  to  Patterson,  informing  him 
that  he  had  contracted  with  a  gentleman  in 
Philadelphia,  for  the  same  amount  of  Mor- 
ris's and  Nicholson's  notes  that  he  owed 
him ;  and,  fearing  his  son  might  leave  that 
place  without  his  seeing  him,  had  requested 
the  notes  to  be  sent  to  himself  by  post; 
and  that  he,  the  said  Patterson,  should  be 
advised  as  soon  as  they  should  arrive.  To 
this  letter  no  answer  from  Patterson  ap- 
pears in  the  record.  In  the  month  of 
March,  following,  Pollard  sent  him  a  note 
of  Robert  Morris,  indorsed  by  John  Nichol- 
son, for  1,3501.  payable  the  5th  of  March, 
1798,  a  few  months  after  Morris's  last  bond 
became  due;  the  sum  expressed  in  which 
note  was  equal  to  the  principal  and  interest 
of  the  notes  expressed  in  the  agreement:  but 
Patterson  refused  to  accept  it,  (Morris's 
notes  having  at  that  time  greatly  depre- 
ciated,) and  afterwards  brought  suit  in  the 
late  High  Court  of  Chancery,  against  both 
Pollard  and  Morris. 

In  his  bill  he  stated  a  variety  of  circum- 
stances concerning  the  transaction  between 
Pollard  and  himself  prior  to  the  compro- 
mise, but  did  not  allege  any  fraud  to  have 
been  practiced  upon  him,  in  obtaining  the 
compromise,  except  ^^that  Pollard  assured 
him  of  his  confidence  in  the  credit  of  Rob- 
ert Morris,  (to  whom  he  had  sold  the  said 
land,)  and  thus  induced  him  to  enter  into 
the  agreement.  He  further  stated,  that, 
living  in  a  part  of  the  world  remote  from 
mercantile  information,  he  continued  in 
the  determination  <o  receive  the  notes  of 
the  said  Robert  Morris,  until  the  month  of 
March,  1797,  when  the  note  for  1,S501.  was 
ofiPered  him  which  he  refused  to  accept;" 
*'that  the  said  Robert  Pollard  was  perfectly 
acquainted  from  time  to  time  with  the 
decline  of  the  credit  of  the  said   Mor- 

69  ris  and  ^Nicholson;  that    in    March, 
1797,    their    notes    were    depreciated 

to  almost  nothing,  and  the  note  for 
1,3501.  was  acquired  by  the  said  Pollard 
at  not  more  than  one  shilling  in  the  pound, 
or  thereabouts,  and  not  for  the  lands  afore- 
said; that  the  said  Pollard  had  actually 
made  great  benefit  from  the  bonds  which 
he  had  received  on  account  of  the  land 
aforesaid ;  that  Robert  Morris  was  seised  in 
fee  simple  of  the  said  land ;  that,  if  he,  the 
plaintiff,  had  no  recourse  against  the  said 
Morris,  it  must  be  because  the  notes  or 
bonds  given  by  the  said  Morris,  had  been 
duly  satisfied;  and,  if  they  had  been  duly 
satisfied,  the  advantage  taken  of  him,  the 
plaintiff,  by  the  tender  of  a  paper  depre- 
ciated to  the  lowest  degree,  was,  in  the  said 
Pollard,  against  conscience;  and,  if  the 
price  stipulated  by  the  said  Morris,  had  not 
been  duly  paid,  then  the  said  lands  were 
liable  to  the  plaintiff  for  the  purchase- 
money  unpaid."  The  prayer  of  the  bill 
was,  that  both  the  defendants  should  be  held 


590 


3  HEN.  &M. 


Poi^i^AKD  V.  Patterson's  Adm'r. 


70-72 


to  answer,  &c.  that  Pollard  should  discover 
the  value  of  the  military  lands  purchased 
vrith  the  4001.  part  of  the  bond  aforesaid, 
vrhich  the  plaintiff  alleged  were  of  great 
value ;  should  state  how  he  had  disposed  of 
the  other  bonds,  or  notes,  given  for  the 
said  pnrchaae-monej ;  what  was  the  market 
value  of  those  bonds  and  notes  when  he  re- 
ceived them;  and  what  was  the  like 
value  of  the  note  for  1,3501.  when  tendered 
as  aforesaid ;  that  Pollard  might  be  decreed 
to  pay  the  real  value  of  the  75,000  acres 
of  land  aforesaid,  with  interest,  after  de- 
ducting the  payments  already  made;  or, 
otherwise,  that  the  land  might  be  sub- 
ject, in  the  hands  of  Morris,  as  a  security 
for  such  value. 

No  answer  was  put  in  by  Morris ;  and  no 
further  steps  appear  to  have  been  taken 
against  him. 

The  defendant,  Pollard,  filed  his  answer, 
in  which  he  gave  a  detail  of  the  circum- 
stances, prior  to  the  compromise,  differing 
in  many  respects  from  the  allegations  in  the 
bill,  and  stated  that  he  believed  the  bonds 
which  he  took  of  Morris  for  the  purchase- 
money  of  the  75,000  acres,  still  remained 
unpaid,  except  the  credit  of  4001.  indorsed 
by  him  for  the  purchase  of  military 
70  lands;  that  the  contract  of  *8eptem- 
ber  22d,.l7%,  was  fair  on  his  part, 
and  he  was  ready  and  willing  to  comply 
with  it;  that,  never  having  bought 
or  sold  any  of  Morris's  or  Nicholson's 
paper,  except  the  note  in  question,  he 
knew  nothing  of  their  value  from  time  to 
time,  and  never  practised  or  meditated  any 
thing  like  fraud  or  imposition  {n  any 
part  of  the  transactions  which  took  place 
between  him  and  the  plaintiff. 

An  amendment  to  this  answer  was  filed 
on  the  11th  of  January,  1799,  stating  that, 
after  the  sale  had  been  made  of  the  75,000 
acres  belonging  to  the  plaintiff,  it  was 
agreed  to  substitute  other  75,000  acres,  the 
property  of  the  respondent,  which  agree- 
ment was  dissolved  by  mutual  consent,  and 
that  of  September  22d,  17%,  was  formed  in 
its  stead;  that  the  '^respondent  had  re- 
peatedly offered  to  reinstate  the  former 
agreement,  and  was  still  willing  to  convey 
to  the  plaintiff  the  said  last  mentioned  tract 
of  75,000  acres,  on  his  returning  the  money 
paid  him  by  the  respondent." 

Many  depositions  were  taken  in  this 
c«use ;  from  some  of  which  it  appeared  that, 
i«  September,  1796,  Morris's  notes  were 
worth  about  6s.  8d.  in  the  pound;  that, 
in  February,  1797,  they  were  offered 
for  sale  at  Is.  6d.  in  the  pound ;  that  their 
decline  in  value  was  gradual  and  notorious 
in  the  City  of  Richmond,  during  the  in- 
terval between  those  dates;  and  that  the 
bonds  which  Pollard  took  of  Morris  for  the 
land  as  aforesaid,  had  been  traded  away  by 
him,  but  had  never  been  satisfied  to  those 
who  received  them. 

The  deposition  of  Lauchlan  M'Lean  was, 
that  in  June,  17%,  he  received  a  letter 
from  Patterson,  mentioning  that  he  would 
stand  to  Pollard's  sale  of  the  75,000  acres  of 
land  sold  at  eleven  cents  per  acre ;  that,  be- 
fore the  deponent  saw  the  said  Patterson, 
he  went  to  Richmond,  and  there  met  with 
Robert  Pollard,  to  whom  he  shewed  the  said 
letter;  the  said    Pollard   observed    that    he 


did  not  know  by  what  authority  the  said 
Patterson  could  mention  eleven  cents  per 
acre  for  the  75,000  acre  tract  which  was  sold 
through  mistake  to  Robert  Morris  of  Phila- 
delphia, in  December,  1794;  one  thousand 
dollars  payable  at  sixty  days,  another 
thousand  dollars  in   ninety  days,  and 

71  the  balance  at  distant  ^payments ;  and 
that  the  said  Patterson   had   insisted 

on  the  sale  of  his  own  land,  when  he,  the 
said  Patterson,  could  have  got  ten  cc^pts 
per  acre  in  Swann's  notes,  which  were  good ; 
that  Pollard,  at  the  same  time  observed,  the 
reason  why  the  sale  did  not  take  place  was, 
that  the  said  Patterson  refused  to  make  the 
warranty  required ;  that  the  deponent  had 
a  right  to  claim  at  ten  cents  per  acre  for 
his  interest  in  the  said  75,000  acres,  and 
that,  by  the  said  Patterson's  insisting  on 
the  sale  to  Morris,  the  said  Pollard  had  a 
right  to  oblige  Patterson  to  take  Morris's 
notes  for  the  balance  over  the  two  thousand 
dollars  which  the  said  Pollard  had  received 
from  Morris:  the  deponent  then  asked  the 
said  Pollard  what  difference  it  would  make; 
he  replied  he  did  not  know;  but  that  he 
should  make  considerably  by  it,  as  Mor- 
ris's notes  due  at  so  long  a  period  could  be 
bought  very  low ;  the  affairs  of  Morris  and 
Nicholson  being  looked  upon  by  many  per- 
sons to  be  in  a  bad  way;  that  Pollard,  at 
the  same  time,  expressed  considerable  re- 
sentment against  Patterson,  and  said  **I 
wish  you  may  work  him  well;"  that  the 
deponent  asked  him  what  he  would  make 
out  of  Patterson,  to  which  he  replied  (to 
the  best  of  the  deponent's  recollection)  three 
thousand  dollars ;  that,  in  an  after  conversa- 
tion on  the  same  day,  the  deponent  asked 
him  in  confidence,  whether  he  thought  it 
would  not  be  well  for  him  to  exchange 
Swann's  notes,  which  were  considered  of 
equal  value  to  any,  for  Morris's,  calculating 
upon  getting  a  difference  between  them; 
whereupon.  Pollard  spoke  favourably  of 
Morris,  and  seemed  to  recommend  the 
measure  from  his  good  opinion  of  him,  ob- 
serving, at  the  same  time,  that  he  had  done 
considerable  business  with  him,  or  for 
him;  that  the  deponent's  idea  of  the  ex- 
change of  the  notes  was,  that  he  was  to  get 
two  or  three  for  one,  though  this  was  not 
communicated  by  him  to  Pollard ;  and  that 
the  deponent  had  formerly  been  interested 
in  the  land,  about  which  the  suit  was  de- 
pending, but  was  no  longer;  Patterson  hav- 
ing purchased  out  his  interest  and  fully  paid 
him  for  it  by  two  drafts  on    Pollard, 

72  drawn  in  April   and  *June,  1795,   for 
3501.  and  601.  and  by   the  payment  of 

901.  to  the  Surveyor  of  Patrick  County. 

From  the  testimony  of  John  Preston,  of 
Montgomery  County,  it  appeared  that  Pat- 
terson applied  to  and  engaged  him  to  locate 
and  have  surveyed  the  lands  in  question, 
and  informed  him  that  he  had  engaged 
with  Pollard  to  furnish  the  warrants,  or 
a  part,  and  they  should  be  laid  on  a  survey 
of  150,000  acres,  the  lines  of  which  had 
been  designated  shortly  after  the  first  con- 
tract, and  shewn,  perhaps  to  said  Patterson 
with  a  description  of  it,  and  another  sur- 
vey of  40,000  acres  which  stood  in  the  same 
state;  and  that,  at  or  about  the  time  of 
sending  or  delivering  the  said  warrants  to 
the  deponent,  the  said  Patterson  employed 
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him  to  locate  and  have  surveyed  a  further 
quantity  of  75,000  acres,  in  the  name  of 
Robert  Pollard.  The  deponent  being  asked 
what  he  knew  respecting  Pollard*s  warrants 
being  placed  on  lands  of  inferior  quality, 
answered,  ^'as  to  this,  the  deponent  cannot 
say  any  thing  material,  for  quality  was 
not  sought  for  in  these  surveys,  in  any 
instance ;  nor  did  it  appear  to  be  a  consid- 
eration with  Mr.  Patterson ;  and  neither 
th%  survey  of  150,000  acres,  nor  the  one 
of  75,000  acres,  was  said  or  supposed  to  be 
land  fit  for  cultivation." 

The  decree  of  the  Court  of  Chancery  was, 
**the  Court  being  of  opinion  that  the  de- 
fendant, Robert  Pollard,  ought  not  to  have 
tendered  to  the  plaintiff  notes  of  Morris 
and  Nicholson,  which  that  defendant  pro- 
cured after  he  knew  the  value  of  them  to  be 
decreasing,  but  is  bound  in  equity  to  pay 
to  the  plaintiff  so  much  money  as  is  equal 
to  the  value  of  those  notes  in  Richmond, 
on  the  22d  day  of  September,  17%;"  that 
the  said  value  be  ascertained  and  reported 
to  the  court  by  one  of  its  commissioners ; 
from  which  decretal  order.  Pollard  prayed 
an  appeal,  which  was  allowed  him ;  and  the 
suit  having  afterwards  abated  by  the  death 
of  Patterson,  the  appeal  was  revived 
against  his  administrator. 

This  case  was  ably  and  elaborately  argued 
by  Call,  Hay,  and  Williams,  for  the  appel- 
lant, and  Wickham  and  Randolph, 
73  *for  the  appellee,  chiefly  on  two 
points;  1.  Whether  the  bill  had  pre- 
sented a  proper  subject  for  the  jurisdiction 
of  a  Court  of  Equity ;  and  2.  If  it  had  not, 
whether,  under  the  act  of  1787,  c.  9,  s.  2, (a) 
it  was  now  too  late  to  take  advantage  of 
the  defect;  no  plea  in  abatement  to  the 
jurisdiction  of  the  Court  having  been  filed. 

1.  The  counsel  for  the  appellant  insisted 
that,  on  the  face  of  the  bill,  there  was  no 
ground  for  the  interference  of  a  Court  of 
Equity;  no  fraud  being  charged  to  have 
been  committed  by  Pollard  in  obtaining  the 
written  contract  of  September  22d,  17%, 
which,  therefore,  settled  all  disputes  prior 
to  its  date ;  the  allegation  that  Pollard  in- 
duced the  plaintiff  to  enter  into  the  contract, 
by  assuring  him  of  his  confidence  in  the 
credit  of  Morris,  not  necessarilv  implying 
any  charge  of  fraud  or  concealment;  be- 
cause Pollard  might  have  thought  his 
assurances  well  founded,  and  the  plaintiff, 
being  a  land  speculator,  and  having  a  son 
residing  in  Philadelphia,  had  the  same 
means  of  information,  which  Pollard  had, 
concerning    the   value    of    Morris's   notes. 

The  proper  remedy  in  this  case,  (if  the 
plaintiff  was  entitled  to  any, )  was  by  action 
of  covenant  at  common  law:  for  this  was 
not  a  bill  for  discovery ;  no  discovery  con- 
cerning the  contract  being  wanted  from  the 
defendant,  and  the  plaintiff  being  as  fully 
possessed  of  his  case  before  the  answer 
filed,  as  after  it ;  for  it  appears,  from  his 
own  shewing,  that  he  knew  his  land  had 
been  sold  by  Pollard  to  Morris,  and  was 
sufficiently  apprised  of  the  circumstances 
previous  to  the  agreement. 

If  this  should  be  alleged  to  be  a  bill  to 
rescind  the  contract,  the  case  stated  is  not 
such  as  to  authorise  it:  but,  in  fact,  the 
plaintiff  sets  up  the  contract  of   September 


(a)  See  Rev.  Code,  1  vol.  c.  64,  s.  29,  p.  ec 


22d,  17%,  as  the  ground  of  his  action,  and 
avails  himself  of  it,  at  the  same  time  that 
he  seems  to  wish  to  rescind  it.  Neither 
can  it  be  supported  as  a  bill  for  specific 
performance ;  for,  though  it  be  true  that 
such  a  bill  will  lie  where  the  specific 
performance  is  such  as  a  Court  of  Equity 
will  enforce  conformably  with  its  rules, 
yet  this  is  where  the  recovery  of 
74  *the  specific  thing  itself  is  the 
object  of  the  suit;  not  where  it  is 
brotfjg^ht,  as  in  this  case,  for  damages,  or 
something  else  in  lieu  of  it. 

The  fraction  of  the  bond,  due  from  Mor- 
ris, which  Pollard  assigned  to  the  plaintiff, 
was  not  a  sufficient  ground  for  his  coining 
into  equity ;  because  it  does  not  appear  from 
the  evidence,  though  alleged  in  the  bill, 
that  the  land  remained  in  the  hands  of 
Morris;  neither  had  his  claim  on  Morris 
any  thing  to  do  with  his  claim  on  Pollard ; 
for  the  bond  was  assigned  ^'without  re- 
course," and  there  can  be  no  question 
that  bonds  may  be  sold  without  the  person 
selling  being  liable  for  the  ultimate  respon- 
sibility of  the  obligors. 

On  none  of  these  grounds,  then,  was  the 
bill  sufficient  to  give  the  Court  jurisdic- 
tion ;  neither  did  the  evidence  supply  its  de- 
fects, by  making  out  a  proper  equitable 
case. 

2.  As  to  the  effect  of  the  act  of  1787. 
The  words  of  the  act  are  very  broad ;  and» 
unless  their  construction  should  be  limited, 
would  confer  jurisdiction  upon  a  Court  of 
Equity  in  all  possible  cases ;  such  as  to  en- 
force payment  of  money  due  by  bond»  or  to 
recover  damages  in  trespass.  But  the  con- 
struction of  the  act  should  be  limited,  ac- 
cording to  the  evident  intention  of  the 
Legislature,  to  cases  where  a  plea  in  abate- 
ment is  necessary,  and  should  not  be  ex- 
tended to  those  where  the  want  of 
jurisdiction  is  apparent  without  such  plea. 
The  object  of  the  law  was  to  provide  for 
three  descriptions  of  cases;  1.  Where  the 
bill  is  properly  shaped  to  give  the  Court 
jurisdiction,  but  the  plaintiff  omits  to  pro- 
duce evidence  on  the  point,  and  the  defend- 
ant does  not  except  to  the  jurisdiction  by  a 
plea  in  abatement;  2.  Where  the  Court  is 
one  of  limited  jurisdiction,  (a  Corporation 
Court,  for  example, )  and,  the  subject  of  the 
bill  being,  in  general,  proper  for  the  juris- 
diction of  a  Court  of  Equity,  the  defendant 
fails  to  plead  the  particular  exception  jn 
abatement;  3.  Where  the  plaintiff  omHii 
to  allege  facts  requisite  to  make  his  case 
proper  for  a  Court  of  Equity,  but  after- 
wards proves  them,  and  the  defendant  fails 
to  take  advantage,  by  a  plea  in  abatement, 
of  the  omission  in  the  bill.  In  all  these 
cases,  the  effect  of  the  law  is  that  if 
75  the  *plaintiff's  claim  be  sustained 
in  other  respects,  the  objection  for  the 
want  of  jurisdiction  is  not  to  be  taken  after 
answer  filed.  But  where  nothing  of  the 
kind  just  mentioned  exists  in  the  case; 
where,  upon  the  face  of  the  bill  it  appears 
that  a  Court  of  Equity  had  no  jurisdiction, 
and  that  a  demurrer  properly  lay ;  it  is  im- 
possible to  suppose  that  the  Legislature  in- 
tended to  give  jurisdiction.  Such  a 
construction  would  be  unconstitutional; 
for,  where  the  case  is  obviously  such  that 
a  Court  of  Law  has  jurisdiction,  the  party 
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faaa  a  right  to  a  trial  at  law  by  a  jnrj.  The 
expression  of  the  act,  **that  the  Court  shall 
not  delay  justice,"  means  that  kind  of  jus- 
tice which  a  Court  of  Equity  is  competent 
to  administer. 

A  plea  in  abatement  either  denies  the 
facts  alleged  to  give  jurisdiction,  or  brings 
into  view  some  extrinsic  circumstance  to 
defeat  it:  but  a  demurrer  is  for  a  defect 
apparent  on  the  face  of  the  bill ;  and,  even 
after  a  demurrer  overruled,  the  question  of 
jurisdiction  is  still  open  for  discussion,  at 
the  final  hearing  on  the  whole  evidence,  or 
in  the  appellate  Court,  (a)  In  this  case  the 
bill  was  susceptible  of  a  demurrer;  and  it 
is  a  universal  rule  of  pleading,  that  the  de- 
fendant need  never  plead  that  the  plaintiff 
has  no  cause  of  action,  when  it  appears  from 
his  own  shewing,  (b)  Suppose  the  defendant 
does  not  appear,  when  the  bill  itself  gives 
no  jurisdiction ;  can  the  plaintiff  go  on  and 
get  a  decree?  Here,  though  the  matter  of 
fact  is  taken  as  confessed,  yet,  surely,  no 
decree  for  the  plaintiff  can  be  entered :  for 
even  consent  of  parties  cannot  give  the 
Court  jurisdiction,  (c) 

3.  It  was  contended  that  Pollard  had  a 
right  to  tender  Morris's  notes  at  th^  time 
he  did ;  because  no  time  for  the  tender  was 
limited  in  the  contract,  and  a  reasonable 
time  to  procure  such  notes  ought  to  have 
been  allowed :  indeed,  he  had  a  right  to  do 
it,  at  any  time,  before  demand  and  refusal. 
It  may  be  said  that  the  note  which  he  offered 
had  some  time  to  run,  and  therefore,  was 
not  such  as  Pattersoa  was  bound  to  receive : 
but  the  contract  does  not  say  that  the  notes 

delivered  should  be  such  as  were  due, 
76        but    any    notes  were  to  *be  received ; 

provided  the  difference  of  interest 
should  be  made  up. 

4.  If  the  plaintiff  be  entitled  to  a  specific 
relief,  all  that  can  be  done  is  to  direct  Pol- 
lard to  procure  and  deliver  him  such  a  note, 
or  notes,  as  the  contract  describes. 

On  the  part  of  the  appellee,  it  was  said, 
that  he  would  have  appealed  if  Pollard  had 
not;  because  the  decree  had  not  given  him 
the  full  relief  to  which  he  conceived  him- 
self entitled.  Its  true  measure  was  the 
value  of  the  bonds  received  by  Pollard  from 
Morris,  and  traded  off  by  him ;  which  bonds, 
having  been  taken  for  the  appellee's  land, 
were  in  equity,  his  property,  and  ought  not 
to  have  been  applied  by  Pollard  to  his  own 
use.  It  was  urged  that  Pollard  was  origi- 
nally a  trustee,  (having  sold  the  land  as 
agent  for  Patterson,)  and  was  bound  in 
conscience  to  pay  him  what  he  received  for 
it;  and  that  there  was  no  proof  that  the 
land  had  been  sold  by  mistake,  as  he  pre- 
tended :  yet,  at  the  time  of  the  contract  in 
September,  1796,  he  concealed  the  circum- 
stance that  he  had  actually  parted  with  the 
bonds  taken  for  it,  and  farther  imposed  on 
Patterson,  by  assuring  him  there  was  no 
doubt  of  Morris's  credit ;  thus  giving  his 
note  for  the  payment  of  1,3501.  of  depreci- 
ated notes,  for  so  much  of  Patterson's 
money  then  in  his  hands.  Here  was  both 
suppressio  veri,  and  suggestio  falsi,  suffi- 
cient to  entitle  the  appellee  to  have  the  con- 


(a)  Pryor  r.  Adams,  I  Call.  887.  381. 

(b)  5  Bac.  Abr.  OwiL  ed.  862. 

(c)  M'Call  ▼.  Peachy,  l  CaU,  66. 


tract  rescinded  on  the  ground  of   fraud  and 
imposition. 

If  the  bill  did  not  expressly  charge  frauds 
it  alleged  that  Pollard  had  acted  against 
conscience ;  and  the  doctrine  of  Lord  Hard-^ 
wicke  in  the  case  Of  Earl  of  Chesterfield  v. 
Jansen  is,  that,  where  the  circumstances  of 
a  case  evolve  fraud,  it  is  immaterial  how  it 
is  charged;  and,  in  Mltford,  p.  41,  it  is 
said  that  the  plaintiff's  claim  may  be 
charged  in  general  terms.  In  this  bill 
there  is  a  general  prayer  for  relief;  and  it 
is  unimportant  what  the  prayer  is,  if  a 
sufficient  ground  for  equitable  jurisdiction 
be  made  out. 

The  bill,  moreover,  prayed  a  discovery  of 
the  value  of  the  military  lands,  purchased 
with  4001.  part  of  one  of  the 
77  *bonds,  and  of  the  true  sum  which 
Pollard  had  received  for  the  other 
bonds.  This,  of  itself,  presented  a  suffi- 
cient case  to  give  a  Court  of  Equity  juris- 
diction ;  so  that  a  demurrer  to  the  bill 
should  have  been  overruled. 

But,  even  if  the  Court  had  not  jurisdic- 
tion, the  defendant  having  failed  to  plead 
in  abatement,  or  to  demur  to  the  bill,  is 
prevented  by  the  act  of  1787,  from  now  tak- 
ing exception  for  the  want  of  jurisdiction. 
This  act  (being  a  remedial  one)  ought  to  be 
liberally  construed,  and  not  technically  con- 
fined to  pleas  in  abatement  only,  but  ex- 
tended to  demurrers  also;  for  the  evil  is  the 
same  of  permitting  the  objection  to  the  ju- 
risdiction to  be  made,  after  answer  filed 
and  no  demurrer  to  the  bill,  as,  after  an- 
swer filed  and  no  plea  in  abatement.  This 
law  was  taken  from  the  acts  of  1787,  p.  12, 
and  the  preamble  ought  to  be  taken  into 
view ;  which  shews  that  the  evils  it  con- 
templated to  avoid,  were  the  same  with 
those  presented  by  the  case  now  before  the 
Court.  Is  it  not  a  most  intolerable  evil 
that  the  defendant  should  waive  his  demur- 
rer to  the  bill,  permit  the  plaintiff  to  go  on 
to  a  final  hearing,  and  then  turn  him 
round  to  a  Court  of  common  law? 

In  reply,  it  was  observed  that  the  con- 
tract of  September  22d,  17%,  shewed  that 
Patterson  knew  the  land  had  been  sold  to 
Morris,  and  on  what  terms;  for  those  terms 
were  expressly  recited  therein ;  that  by  ac- 
ceding to  that  contract,  he  relinquished  all 
claim  to  the  bonds  which  had  been  taken  of 
Morris;  having  agreed  to  take  6001.  in 
money  and  Morris's  notes,  or  those  of  Mor- 
ris and  Nicholson,  in  lieu  of  those  bonds; 
that  he  had  sanctioned  the  contract  by  re- 
ceiving the  6001.  in  specie,  and  finally  re- 
fued  to  accept  the  note  for  1,3501.  not 
because  he  had  been  defrauded,  but  be- 
cause Morris's  notes  had  depreciated ;  that 
the  contract  itself  declared  the  land  to  have 
been  sold  by  mistake,  and  therefore,  no  far- 
ther evidence  was  necessary;  that  all  the 
circumstances  prior  to  the  contract,  were 
closed  and  settled  by  it,  and  the  plaintiff 
had  no  right  to  found  a  claim  upon  them ;  no 
fraud  in  obtaining  the  contract  being  either 

alleged  or  proved. 
78  *A8  to  the  hardship  of   turning  the 

plaintiff  round  to  a  Court  of  common 
law,  after  a  final  hearing,  when  a  demur- 
rer might  have  been  filed  in  the  first  in- 
stance ; — the  difference  between  a  demurrer 
and  a  plea  in  abatement  is,  that  the  former 
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objects  to  the  jurisdiction,  on  the  face  of 
the  bill,  admitting  the  truth  of  its  allega- 
tions; the  latter,  either  denies  them,  or  sets 
forth  some  extrinsic  matter,  known,  per- 
haps, to  the  defendant  onlj,  to  shew  that 
the  Court  ought  not  to  take  cognizance  of 
the  case.  The  former  is  proper  where  the 
plaintiff,  from  his  own  shewing,  does  not 
make  out  a  case  for  a  Court  of  Equity;  the 
latter  where  the  defect  does  not  appear  in 
the  bill,  but  is  disclosed  by  the  allegations 
of  the  defendant.  Now,  where  a  plaintiff 
makes  a  case  not  proper  for  a  Court  of 
Equity,  it  is  his  own  fault,  and  he  ought 
not  to  complain  if  the  exception  be  taken 
at  any  time :  but,  where  the  objection  must 
be  shewn  by  the  defendant,  (as  in  the  case 
of  a  plea  in  abatement,)  if  he  fails  to  shew 
it  in  that  way,  it  is  not  right  to  permit  him 
to  do  so,  after  answer  filed. 

Tuesday,  November  8.  The  Judges  pro 
nounced  their  opinions. 

JUDGE  TUCKER.  This  was  an  appeal 
from  the  Richmond  Chancery  Court. 

A  preliminary  question  submitted  to  the 
Court  on  the  argument  of  this  cause,  de- 
pends upon  the  construction  of  the  act  of 
Assembly,  (a)  which  declares,  ^^that  after 
answer  filed,  and  no  plea  in  abatement  to 
the  jurisdiction  of  the  Court,  no  exception 
for  want  of  jurisdiction  shall  afterwards 
be  made ;  nor  shall  the  High  Court  of  Chan* 
eery,  or  any  other  Court,  ever  thereafter, 
delay  or  refuse  justice,  or  reverse  the  pro- 
ceedings for  want  of  jurisdiction,  except  in 
cases  of  controversy  respecting  lands  lying 
without  the  jurisdiction  of  such  Court,  and 
also  of  infants  and  femes  covert.'* 

The  remarks  of  Judge  Taylor,  in  the  cases 
of  Guerrant  V.  Fowler  and  Harris, (b)  and 
again  in  the  case  of  Harris  v. 
79  *Thomas,(c)  appear  to  me  to  be 
founded  on  sound  reason,  and  are,  I 
think,  well  supported  by  those  of  Judge 
Pendleton,  in  Pryor  v.  Adams, (d)  and  in 
Terrell  v.  Dick,(e)  as  well  as  by  the  rules 
of  practice  in  Chancery,  mentioned  in  Mit- 
ford's  Pleadings,  112,  117,  171,  176,  177, 
181,  182.  I,  theiefore,  am  disposed  to  adopt 
the  Chancellor's  interpretation,  that  the 
clause  is  to  be  confined  to  those  cases  where 
the  jurisdiction  of  a  Court  of  Equity  must 
be  excepted  to,  by  a  plea  in  abatement,  and 
not  by  demurrer. 

The  parties  in  this  suit,  having  had  some 
considerable  disputes,  on  the  22d  of  Sep- 
tember, 17%,  entered  into  a  compromise. 
The  object  of  the  bill  seems  to  be  to  open 
the  old  controversy  again,  but  without 're- 
linquishing the  advantages  he  had  already 
received  from  that  compromise;  but  I  am 
of  opinion,  this  Court  ought  not  to  permit 
the  matters,  which  it  was  the  object  of  the 
compromise  finally  to  adjust  and  settle,  to 
be  again  opened.  Of  this  opinion  was  Lord 
Hardwicke,  in  the  case  of  Puller  v. 
Keady,  (f)  in  which  he  says,  '^There  is 
nothing  more  mischievous  than  for  this 
Court  to  decree  a  forfeiture  after  an  agree- 
ment, in  which,  if  there  is  any  mistake,  it 
is  the  mistake  of  all  the  parties  to  the  arti- 


<a)  Rev.  Code,  I  vol.  c.  W,  s.  29. 
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cles,  and  no  one  is  more  under  an  imposi- 
tion than  the  other.  This  Court  is  so  far 
from  assenting  to  set  up  the  forfeiture 
again,  that  they  would  rather  rejoice  at 
the  agreement,  because  it  has  absolutely 
tied  up  the  hands  of  the  Court  from  med- 
dling In  the  question  :*'  and  in  the  case  of 
Hook  V.  Ross,  (g)  I  understood  this  Court  to 
be  unanimously  of  the  same  opinion.  The 
compromise  in  the  present  case,  upon  the 
face  of  it,  appears  to  have  been  a  perfectly 
fair  one,  both  parties  being  fully  apprised 
of  every  circumstance  relative  to  the  dis- 
pute between  them.  The  complaijaant  ac- 
quiesced in  it,  received  6001.  on  account  of 
it,  and,  as  he  alleges  in  his  bill,  continned 
in  a  determination  to  receive  Morris's  notes 
until  March,.  1797.  Pollard  informed  him 
by  letter  of  January  24,  1797,  that  he  had 
procured  one  for  the  amount  he  had  to  paj, 
which  he  had  directed  to  be  forwarded  by 
post,  fearing  the  complainant's  son  might 
have  left  Philadelphia.  The  note  was 
80  ^tendered  and  refused  the  25th  of 
March.  From  the  whole  complexion 
of  the  transactions,  as  they  appear  in  the 
record,  Patterson  was  as  well  acquainted 
with  the  character  and  credit  of  Robert 
Morris,  and  his  notes,  or  at  least  had  the 
means  of  information  concerning  them,  as 
fully  in  his  power  as  Mr.  Pollard.  They 
were  notorious  objects  of  speculation,  and 
the  whole  complexion  of  the  original  trans- 
action shews  it  to  have  been  a  job  of  the 
same  description ;  for  the  surveyor,  in  an- 
swer to  the  question  respecting  the  relative 
quality  of  the  two  \racts  of  75,000  acres 
each,  answers,  **that  upon  that  subject,  he 
can  say  nothing  material :  for  quality  was 
not  sought  for  in  tnose  surveys,  in  any  in- 
stance ;  nor  did  it  appear  to  be  a  considera- 
tion with  Mr.  Patterson ;  and  neither  the 
survey  of  150,000  acres,  nor  that  of  75,000 
acres,  was  said  or  supposed  to  be  land  fit 
for  cultivation."  Suppose  there  had  been 
no  compromise,  would  this  Court,  as  a  Court 
of  Equity,  interfere  to  settle  a  oontroversj 
between  parties  engaged  in  such  a  business? 
I  should  suppose  it  would  say  to  them,  set- 
tle your  disputes,  as  you  can,  between 
yourselves;  this  Court  will  not  interfere  in 
the  division  of  your  spoils.  On  these 
grounds,  I  think,  we  ought  not  to  go  t»ack 
beyond  the  compromise;  and  there  is  no 
circumstance  whatsoever,  either  in  the  an- 
swers, deposition's,  or  exhibits,  which  ap- 
pears to  me  to  warrant  the  idea,  that  there 
was  any  fraud  or  concealment  on  the  part 
of  Mr.  Pollard,  or  any  surprise  on  Patter- 
son. 

The  deposition  of  Lauchlan  M'l^ean  may, 
perhaps,  be  considered  as  proving  some 
duplicity  on  the  part  of  Mr.  Pollard.  There 
is  no  date  fixed  to  the  conversation  between 
him  and  the  witness.  If  it  were  before  the 
compromise  of  September  22d,  it  must  have 
had  relation  to  the  matters  which  that  com- 
promise put  an  end  to.  The  witness  who 
was,  perhaps,  then  interested  with  Patter- 
son, ought,  if  he  thought  that  conversation 
of  importance,  to  have  communicated  it  to 
Patterson :  whether  he  did  or  did  not,  does 
not  appear.  Pollard's  observation  respect- 
ing the  low  price  at  which  Morris's 
81        notes  could  be  got,  does  not  appear  *to 
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have  shaken  Mr.  M' Lean's  opinion  of 
them,  for  he  asks  Pollard's  opinion  as  to  ez 
changing  the  notes  of  Swann,  which  he 
seems  to  have  had  by  him,  for  Morris's.  It 
was  in  answer  to  that  inquiry  that  Pollard 
expressed  his  good  opinion  of  Morris,  (in 
which  he  probably  was  not  singular,)  and 
recommended  the  exchange  to  M'Lean. 
No  time  was  limited  within  which  Pollard 
was  to  procure  Morris's  notes  for  the  bal- 
ance of  4,500  dollars.  He  writes  Patterson 
that  he  had  purchased  them,  just  four 
months  after  the  date  of  the  compromise ; 
and  Patterson  never  announces  his  determi- 
nation not  to  accept  them,  till  March  25th, 
(two  months  after,)  when  actually  pre- 
sented to  him.  The  depreciation  to  Ss.  8d. 
in  the  pound,  in  September,  was  probably 
not  unknown  to  Patterson,  for  he  was  in 
Richmond,  the  theatre  on  which  they  were 
constantly  exhibited  to  the  view  of  all  the 
world.  It  was  a  reasonable  supposition 
that  a  paper,  already  so  depreciated,  would 
soon  fall  much  lower;  and,  n^here  any  man 
makes  a  contract  under  such  circumstances, 
he  must  abide  by  the  event,  be  that  what  it 
may.  It  ought  not  to  pass  unnoticed,  that 
Mr.  Pollard,  in  his  amended  answer,  states, 
that  after  the  sale  of  the  75,000  acres,  be- 
longing to  the  plaintiff,  as  stated  in  his 
original  answer,  it  was  agreed  to  substitute 
in  the  place  thereof  other  75,000  acres,  the 
property  of  Pollard,  which  agreement  was 
dissolved  by  mutual  consent,  and  that  of 
September  22d,  formed  in  its  stead.;  that  he 
has  repeatedly  offered  to  reinstate  that 
agreement,  and  is  now  willing  to  convey  to 
the  plaintiff  the  said  last  mentioned  tract 
of  75,000  acres,  on  his  returning  the  money 
paid  him  by  the  defendant.  This  offer,  in 
my  opinion,  was  such  a  submission  to  the 
jurisdiction  of  the  Court,  upon  this  case, 
as  the  defendant  could  not  afterwards  re- 
tract ;  and  put  it  into  the  power  of  the  Court 
to  make  such  a  decree,  as  a  Court  of  Equity 
might  well  make,  upon  such  a  bill  and  an- 
swer; but  which,  in  my  judgment,  it  could 
no  otherwise  have  made,  without  this  con- 
cession, than  by  dismissing  the  plaintiff's 
bill.  For,  as  was  well  observed  at  the 
bar,  if  the  object  of  the  bill  was 
82  *not  to  have  the  contract  of  Septem- 
ber 22d  rescinded,  it  must  be  to  com- 
pel a  specific  performance  of  that  which 
had  already  been  specifically  performed,  as 
far  as  depended  upon  the  defendant;  (of 
course  the  bill  would  not  hold  on  that 
ground;)  or  to  obtain  damages  for  the  non- 
performance of  it  as  soon  as  the  plaintiff 
had  a  right  to  expect ;  which  it  is  the  pecul- 
iar province  of  a  Court  of  Law  to  afford, 
and  which  it  is  incompetent  to  a  Court  of 
Equity  to  assess. 

The  only  decree  then  which  it  was  com- 
petent for  a  Court  of  Equity  to  make,  was, 
to  direct  the  delivery  of  the  note  tendered 
to  the  plaintiff,  (it  being  in  possession  of 
the  Court, )  and  thereupon  to  dismiss  his 
bill  with  costs.  But  when  Mr.  Pollard  had 
submitted  to  convey  to  the  plaintiff  the 
75,000  acres  mentioned  in  his  last  answer, 
the  Court,  I  conceive,  ought  to  have  adapted 
its  decree  to  that  offer,  giving  to  the  plain 
tiff  the  alternative  of  accepting  it  within  a 
limited  time;  in  which  case,  each  party 
ought  to  have  borne   his   own   costs ;  or,  if 


that  part  of  the  alternative  were  rejected, 
or,  being  accepted,  should  not  be  complied 
with,  on  the  part  of  the  plaintiff  by  the  re- 
payment of  the  money,  then  the  second 
branch  of  the  alternative,  the  acceptance  of 
the  note  deposited  in  Court,  might  also 
have  been  permitted  within  a  limited  time; 
and,  if  that  were  rejected,  then  the  bill 
should  have  stood  dismissed  with  costs ;  and 
such,  I  conceive,  is  the  decree  which  this 
Court  ought  now  to  make ;  leaving  to  the 
plaintiff,  if  so  advised,  to  pursue  his  rem- 
edy at  law,  for  any  damages  to  which  he 
may  suppose  himself  entitled  by  the  defend- 
ant's delay  in  making  the  payment  stipu- 
lated between  them  to  be  made  in  Morris's 
notes,  in  case  he  shall  reject  the  alternative 
thus  offered ;  or  in  case  Mr.  Pollard  shall 
have  parted  with  the  75,000  acres  of  land, 
(which  he  offered  in  lien  of  the  other,)  and 
shall  thereby  have  disabled  himself  now  to 
convey  the  same.  For,  as  that  offer  was 
neither  accepted  by  the  plaintiff,  nor  made 
the  foundation  of  the  Chancellor's  decree, 
I  conceive  Mr.  Pollard  was  at  perfect  lib- 
erty to  dispose   of   the   lands  as  he  might 

think  proper. 
83  'JUDGE   ROANE.      The   question 

made  in  this  case,  upon  the  construc- 
tion of  the  act  of  1787,  is  very  important, 
has  often  occurred  in  this  Court,  and  ought 
now  to  be  settled,  although,  perhaps,  the 
case  could  well  go  off  without  it.  This 
question,  as  it  is  contended  to  arise  out  of 
the  circumstances  in  this  cause,  is,  whether 
the  omission  to  plead  to  the  jurisdiction  of 
the  Court,  gives  a  power  to  a  Court  of 
Equity  to  decree  in  favour  of  a  plaintiff 
upon  a  case  appearing  upon  the  face  of  the 
bill  to  be  merely  a  legal  question. 

There  is  no  doubt  but  that  the  act  con- 
cerning the  Court  of  Chancery,  in  which 
this  provision  is  found,  contemplated,  only, 
cases  in  equity.  It  is  clear  also  that,  what- 
ever shades  of  difference  may  be  found  to 
exist  in  different  adjudged  cases  on  this 
subject,  the  partition  line  between  the  two 
jurisdictions  is  as  firmly  established  by  the 
successive  decisions  of  Courts  of  Equity,  as 
any  point  whatsoever.  It  is  as  well  estab- 
lished that  a  Court  of  Chancery  ought  not 
to  hold  cognisance  of  a  case  which  has  no 
ingredient  of  equity  in  it,  as  in  a  case 
where  the  value  of  the  thing  in  controversy 
is  below  the  standard  established  by  the 
act  relating  to  the  subject.  The  established 
positions,  on  each  subject,  should  be  alike 
respected  by  Courts,  in  forming  a  construc- 
tion ;  and  neither  should  be  considered  as 
repealed,  but  by  express  words,  or  a  clear 
and  necessary  implication.  Where  the 
consequence  is  to  be,  the  prostration  of  the 
line  of  partition  between  the  two  jurisdic- 
tions, and  the  letting  in  all  cases  to  the 
forum  of  the  Court  of  Equity,  those 
words,  or  that  implication,  should  be  ex- 
tremely strong  and  clear. 

Bearing  these  considerations  in  mind,  let 
us   consider   the   question   before  us.     The 
words   of   the   section  are:  ** After  answer 
filed,  and  no  plea  in  abatement  to  the  juris- 
diction of  the  Court,  no  exception  for  want 
of   jurisdiction    shall    ever    afterward%   be 
made,  nor  shall  the  High  Court   of    Qyi^y^- 
cery,  or  any   other   Court,    ever   the^^^tiet 
delay  or  refuse  justice,   or  reverse  tk^^^o' 
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ceedinga   for   want   of  jurisdiction,  except 
in  case  of  controversy  respecting  lands 

84  *lying     without    the   jurisdiction    of 
such    Court,    and  also  of  infants  and 

femes  covert."  (a)  The  question  is,  whether 
the  omission  to  plead  in  abatement  to  the 
jurisdiction  of  the  Court,  will  extend  to  a 
case  plainly  appearing,  upon  the  face  of  the 
bill,  to  be  proper  for  the  cognisance  of  a 
Court  of  Law  only,  and  not  of  any  Court 
of  Kquity.  In  such  case,  the  ground  of  de- 
fence being  apparent  on  the  face  of  the  bill 
itself,  the  proper  mode  of  defence  is  by  de- 
murrer, and  not  by  plea. (b) 

And  again,  we  are  told,  more  particularly, 
that  where  it  appears  by  the  bill  that  the 
subject  of  the  suit  is  not  within  the  juris- 
diction of  a  Court  of  Equity,  the  proper 
mode  of  defence  is  by  demurrer,  (c)  On  the 
other  hand,  when  the  objection  to  the  bill 
is  not  apparent  on  its  face,  the  defendant, 
if  he  means  to  take  advantage  of  it,  ought 
to  shew  it  by  plea  or  answer.  It  is  true 
that  this  writer,  in  stating  the  grounds  of 
defence  by  plea,  admits,  inter  alia,  that  a 
plea  is  proper,  where  ^'the  subject  of  the 
suit  is  not  within  the  jurisdiction  of  a  Court 
of  £kiuity;"(d)  but  I  presume  that,  in  such 
case,  that  fact  is  to  be  made  out  aliunde, 
and  not  from  the  face  of  the  bill  itself;  and 
a  plea  of  this  kind  is  also  considered  as  a 
plea  in  bar,  and  not  merely  in  abatement,  (e) 
The  question  then  is,  whether  the  Lfegisla- 
ture,  in  this  section,  contemplated  any 
other  case  than  those  in  which  a  plea  in 
abatement,  (or  at  least  a  plea,)  was  proper? 
Of  which  description  of  cases  there  are  sev- 
eral, as,  where  the  case  is  proper  for  a 
Court  of  Bkiuity,  but  not  this  particular 
Court ;  or  where  there  is  no  objection  to  the 
case  made  by  the  bill,  but  yet  the  suit 
ought  to  be  abated  or  barred  by  reason  of 
some  circumstance  attending  the  situation 
of  the  plaintiff  or  defendant,  or  the  like. 
Could  the  Legislature,  when  they  used  this 
particular  expression,  (plea  in  abatement 
to  the  jurisdiction  of  the  Court, )  have  con- 
templated a  case  to  which  a  demurrer 
(or,  at  most,  a  plea  in  bar)  was  the  only 
proper  defence?  The  other  class  of  cases 
just  alluded  to,  will  satisfy  the  expres- 
sions of  the  act;  and  this  construction 
is  also  supported  by  the  exceptions  in  the 
clause,  in  relation  to  lands  lying  without 
the  jurisdiction  of  the  Court,  and  in- 

85  fants    and  ^femes   covert:    these   ex- 
ceptions    fall     entirely    within    that 

class,  in  which  pleas  are  proper;  and  the 
exception  in  this  case  proves  the  rule. 

But  it  is  said  that  the  general  words  in 
the  latter  part  of  the  clause,  are  so  strong 
as  to  comprehend  every  thing.  I  answer, 
in  the  first  place,  that  it  is  a  sound  rule  of 
construction,  that  general  words  in  a  stat- 
ute are  to  be  expounded,  by  reference  to  the 
actual  case  in  the  contemplation  of  the 
Lefsrislature,  as  evidenced  by  their  words, 
which  here  was  a  ground  of  defence  to 
which  a  plea  in  abatement,  (or  at  least  in 
bar,)  and  not  a  demurrer,  was  properly  ap- 
plicable ;  2d.  That  the  Legislature  is  to  be 
presumed  conusant  of    the  just    rules    and 


Rev.  Code,  p.  66,  s.  29. 
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doctrines  of  pleading,  and  to  know  the  ex- 
tent  and  import  of  any  technical  terms  used 
by  them ;  and,  3d.  That  neither  are  the 
words  of  the  act,  perhaps,  more  stron^^,  nor 
the  reasons  in  favour  of  a  qualified  con- 
struction less  operative,  than  in  other  anal- 
ogous  cases  in  the  law,  where  a  restricted 
construction  has  been  adopted.  For  ex- 
ample, in  the  act  of  jeofails,  it  is  said  that 
no  judgment  after  verdict  shall  be  arrested, 
**for  omitting  the  averment  of  any  matter 
without  proving  which,  the  Jury  ought  noi 
to  have  given  such  a  verdict."  Now  it  is 
clear,  that,  in  assumpsit,  the  Jury  ought 
not  to  find  for  the  plaintiff,  unless  a  promise 
be  proved ;  and  yet  this  clause  has  been 
construed  not  to  extend  to  cases  in  which  a 
promise  is  not  laid  in  the  declaration.  If 
it  be  proper  that  the  declaration  of  a  plain- 
tiff at  law  should  (notwithstanding  the  un- 
qualified terms  of  the  act  of  jeofails)  state, 
in  legal  form,  the  ground  of  controversy, 
it  is  certainly  equally  necessary,  that  the 
case  exhibited  to  a  Court  of  Ekiuity  should 
be  of  a  character  to  confer  jurisdiction  upon 
that  'Court. 

There  is  a  strong  analogy,  then,  between 
these  two  cases ;  and  as,  in  a  case  at  law, 
the  Court  will  not  give  judgment,  (not- 
withstanding the  objection  has  not  been 
taken,)  upon  a  declaration  radically  defect- 
ive, as  exhibiting  no  cause  of  action ;  so 
although  a  demurrer  (for  a  plea  in  this  case 
would  be  improper)  has  not  been  opposed 
to  a  bill  containing  on  its  face  no  case 
86  for  a  Court  of  Equity,  but,  *on  the 
contrary,  the  defendant  answers 
tlrereto ;  yet  the  Court  will  not  grant  relief 
upon  hearing  the  cause,  (f)  The  necessity 
of  having  all  averments  essential  to  shew 
a  cause  of  action,  in  a  declaration  at  law, 
and  that  the  case  submitted  to  a  Court  of 
Equity  should  be  of  a  character  adapted  to 
that  jurisdiction,  are  land-marks  which  we 
ought  not  to  lose  sight  of,  in  forming  a 
construction  upon  the  acts  in  question. 

I  am  therefore  warranted  in  saying,  that 
the  act  before  cited,  does  not  authorise  a 
Court  of  Equity  to  decree  in  a  case,  as  made 
by  the  bill,  of  a  purely  legal  nature. 

As  to  the  particular  bill  before  us,  it  is, 
on  its  face,  fully  adequate;  and,  if  it  were 
supported  by  the  testimony,  or  if  the  facts 
set  out  in  it  were  admitted  by  a  demurrer, 
I  should  see  no  objection  to  sustaining  it. 
It  charges  fraud  and  concealment,  which,  if 
made  out  by  proof,  or  admitted,  would  be 
competent  to  give  a  jurisdiction ;  but  there 
is  no  demurrer  in  the  case,  and  the  proofs 
fall  short  of  the  charges  contained  in  the 
bill. 

The  agreement  of  September,  1796,  closed 
the  previous  subject  of  controversy:  the 
appellant  was  not  bound  to  state  to  the  ap- 
pellee what  he- had  done  with  Morris's 
bonds ;  and  the  appellee  does  not  state  that 
he  made  any  inquiries  on  the  subject,  bat, 
on  the  contrary,  agreed  to  take  Morris's 
notes  for  the  amount  of  the  sale.  It  is  not' 
shewn  that  these  notes  were  to  be  payable  on 
demand,  and  the  contrary  is  rather  inferra- 
ble, from  the  agreement  to  **allow  interest" 
thereupon,  from  the  time  those  given  by 
Morris  to  Pollard  became  due. 

Pollard,    therefore,      complied    with   his 
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ag^reement,  by  tendering  the  cotes  men- 
tioned in  the  proceedings ;  but  having,  bj 
his  answer,  made  an  offer  to  convey  the 
other  75,000  acres  of  land,  it  should  oe 
optional  with  the  appellee  to  accept  the  one 
or  the  other,  in  case  the  land  has  not  been 
«old  since  the  offer  was  made,  which  was 
not  then  accepted. 

I  am,  therefore,  of  opinion,   that  the  de- 
icree  be  reversed,  and  another  rendered  con- 
formable to  the  above  mentioned  ideas. 
^7  »JUDGE  FLEMING  concurred,  and 

said  that,  on  the  point  of  jurisdiction, 
he  wished  it  to  be  understood  that  the 
J'udges  were  unanimous  in  their  opinions 
that,  whenever  it  appears  from  the  face  of 
the  bill,  that  the  matter  was  not  proper  for 
the  jurisdiction  of  a  Court  of  Equity,  the 
bill  should  be  dismissed,  notwithstanding 
the  defendant  did   not  plead  in  abatement. 

The  opinion  of  the  Court  was  entered, 
that  the  decree  of  the  Chancellor  was  erro- 
neous in  this,  ^*that  the  defendant,  Robert 
Pollard,  was  thereby  bound  to  pay  to  the 
plaintiff  so  much  money  as  is  equal  to  the 
value  of  the  notes  of  Robert  Morris,  or  of 
Morris  and  Nicholson,  in  Richmond,  on  the 
22d  day  of  September,  in  the  year  17%, 
which  value  one  of  the  Commissioners  was 
directed  to  ascertain  and  report.*'  The  de- 
<;ree  was  therefore  reversed;  **and  this 
Courtk  proceeding  to  pronounce  such  decree 
as  the  said  Court  of  Chancery  ought  to  have 
pronounced :  it  was  further  decreed  and  or- 
dered that,  as  the  said  defendant,  in  his 
answer  of  the  11th  day  of  January,  1799, 
had  stated,  ^that  he  had  repeatedly  offered 
to  reinstate  the  former  agreement  between 
the  parties,  and  was  then  willing  to  convey 
to  the  plaintiff  the  last  mentioned  tract  of 
75,000  acres  of  land,  on  his  returning  the 
money  paid  him  by  the  defendant;'  the 
representatives  of  the  said  plaintiff  (who  is 
now  dead)  shall  have  their  option  either  to 
accept  the  note  dated  at  Philadelphia,  the 
-5th  day  of  March,  1793,  drawn  by  Robert 
Morris,  in  favour  of  John  Nicholson,  and 
indorsed  by  the  said  John  Nicholson,  paya- 
ble three  years  after  date,  for  four  thousand 
five  hundred  dollars,  and  tendered  to  the 
said  plaintiff,  on  the  25th  day  of  March, 
1797,  by  John  Staples,  agent  for  the  said 
defendant,  in  full  discharge  and  satisfac- 
tion of  the  said  contract  of  the  22d  day  of 
September,  1796,  or  to  refund  to  the  said 
defendant,  or  to  his  assigns,  the  money  re- 
ceived of  him,  in  consequence  of  the  said 
last  mentioned  agreement,  with  legal 
interest  thereon  from  the  respective 
S8  *dates  of  the  receipts  thereof,  until  the 
same  shall  be  repaid;  on  the  repay- 
ment of  which,  that  the  said  defendant  do 
convey  to  the  representatives  of  the  said 
plaintiff,  David  Patterson,  deceased,  the 
last  mentioned  75,000  acres  of  land,  with  a 
g-enera I  warranty ;  unless  the  said  defend- 
ant shall  have  parted  with  those  lands  in 
consequence  of  the  non-acceptance  of  that 
offer:  and  that  the  representatives  of  the 
said  David  Patterson  do,  on  or  before  a  cer- 
tain day  to  be  appointed  by  the  Court  of 
Chancery  aforesaid,  make  their  election 
which  of  the  before  mentioned  alternatives 
they  will  abide  by  and  perform ;  and,  if  the 
said  representatives  shall  not,  on  or  before 
the  day  so  to  be  appointed  by  the  said  Court 


of  Chancery,  make  such  election,  and  pay 
or  tender  unto  the  said  Robert  Pollard,  or 
to  his  assigns,  the  money  by  him  so  paid 
to,  or  advanced  for  the  said  David  Patter- 
son, with  interest  as  aforesaid,  then  the  said 
bill  to  be  dismissed  with  costs."  And  the 
cause  was  remanded  to  the  said  Court  of 
Chancery,  for  further  proceedings  to  be  had 
thereon  agreeable  to  the  principles  of  this 
decree.  

89       ^Lewis's  Executor  v.  Bacon's  Legatee 
and  Executors. 

Bx  Parte  Affidavit— Evidence.— An  ex  parte  affidavit 
taken  In  London,  prior  to  the  American  revolu- 
tion, pursuant  to  the  act  of  Parliament  (5  Geo.  2, 
c.  7,  8.  1.)  "for  the  more  easy  recovery  of  debts  in 
his  majesty's  plantations  in  America.'*  cannot  be 
admitted  as  evidence  to  charge  the  defendant  in 
this  country. 

Accounts— Chsrffiiiff  Balances.— It  is  not  sufficient  in 
an  account  to  charsre  balances  of  other  accounts 
as  rendered  and  agreed,  without  producing  the 
accounts  so  alleflred  to  have  been  agreed,  (if  in 
existence,)  and  proving  them  as  alleged ,  unless 
there  be  proof  of  the  defendant's  acknowledfr- 
ment  of  the  Justice  of  such  accounts,  or  of  his 
promise  of  payment 

Same— Account  Current— Compound  Interest.*— A 
creditor  kept  an  account  current  with  his  debtor; 
and  also  an  interest  account,  in  which  he  charged 
interest  on  the  several  items  of  debit  to  a  particu- 
lar period,  and  ffave  credit  by  interest  on  the 
several  payments  to  the  same  period,  and  charged 
Id  the  account  current  the  balance  appearing  in 
the  interest  account  A  balance  belnsr  then 
struck,  and  a  new  account  opened,  in  which  inter- 
est was  charfired  on  that  balance,  thus  consisting 
of  principal  and  Interest;  it  was  held  to  be  com- 
pound interest,  and  not  allowable. 

Statute  of  LImltatlonst— Exception  In— Replication.;— If 
the  defendant  in  equity  plead  the  statute  of  limi- 
tations, and  complainant  come  within  any  of  the 
exceptions  in  the  act,  he  will  not  be  entitled  to  the 
benefit  thereof,  unless  he  set  it  forth  by  a  replica- 
tion. 

Decedents'  Estates— Trust  to  Pay  Debts— Statute  of 
Limitations. $— A  testator  devised  a  larere  real  and 
personal  estate  to  his  wife  and  children:  charged 
the  portion  of  one  of  his  sons  with  the  payment  of 
1,5001.  sterling  towards  his  debt;  directed  sundry 
tracts  of  land  to  be  sold,  and  the  monies  arisinsr 
therefrom,  as  well  as  from  loan  office  certificates, 
or  otherwise,  (after  payment  of  his  just  debts.)  to 
be  equally  divided  amonff  his  six  sons.  On  a  bill, 
broug-bt  by  one  of  the  creditors  of  the  testator, 
the  statute  of  limitations  belnsr  pleaded,  and  the 
complainant  not  having*  shewn  that  he  came 
within  any  of  the  exceptions  of  the  act;  it  was  held 
that  the  statute  oug-ht  not  to  operate  to  prevent 
a  recovery  of  so  much  of  the  specific  fund  as 
remained  undisposed  of,  but  that  it  would  be  a 
bar  to  a  recovery  out  of  the  sreneral  fund. 

An  appeal,  taken  by  one  of  the  defendants 
from  a  decree  of  the  Superior  Court  of 
Chancery  for  the  Richmond  District,  pro- 
nounced by  the  late  Judge  of  that  Court. 

The   appellees   filed    their  bill  in  March, 


•Compound  Interest— The  principal  case  Is  cited  in 
HoUinfiTSworth  v.  Detroit  12  Fed.  Cas.  85P.  to  the 
point  that  compound  interest  is  not  forbidden  by 
the  statute  against  usury,  but  it  Is  iniquitous  and 
chancery  will  not  decree  it,  thoug-h  agreed  to  by  the 
parties.  See  monofirraphic  noU  on  "Interest"  ap- 
pended to  Fred  v.  Dtxon,  27  Gratt  541. 

tStatuteof  Limitations.— See  monographic  noU  on 
"Limitation  of  Actions"  appended  to  Herriufton  v. 
HarklDS.  1  Rob.  !V91. 

^Special  Replication. —The  special  replication  has 
become  obsolete  both  in  Eng'land  and  the  United 
States;  its  office  is  supplied  by  the  flllDfir  of  an 
amended  bill.  Elliot  v.  Trahern,  86  W.  Va.  642. 14 
S.  E.  Rep.  23B,  cltlufiT  the  principal  case.  See  fooU 
note  to  Bogle  v.  Conway.  8  Call  I. 

(Decedents*  Estates— Trust  to  Pay  Debts— Statute  of 
Limitations.- The  decision  of  the  principal  case, 
that  a  debt  barred  by  the  statute  at  the  time  of  the 
testator's  death.  Is  revived  by  a  trust  created  in  the 
will  for  the  payment  of  debts,  was  disapproved  of 
in  Tazewell  v.  Whittle,  18  Gratt  347.  See  foot-note  to 
Braxton  v.  Wood,  4  Gratt  25,  and  monographic  note 
on  "Marshaling  Assets"  appended  to  Carriuflrton  v. 
Didier.  8  Gratt  280. 
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1792,  against  the  appellant  and  others,  ex- 
ecutors of  Fielding  Lewis,  deceased,  stat- 
ing, that  their  testator,  Anthony  Bacon,  of 
London,  departed  this  life  some  time  in  the 
year  1786,  having  previously  by  his  will, 
dated  the  14th  of  June,  1785,  devised  a  debt 
of  2,3381.  6s.  5d.  sterling,  due  him,  by  ac- 
count thereto  annexed,  from  the  said  Field- 
ing Lewis,  of  Fredericksburg,  in  Virginia, 
on  the  31st  of  December,  1773,  together  with 
sundry  other  debts,  to  the  appellee,  Wil- 
liam Bacon ;  one  fourth  part  whereof  was 
payable  to  the  daughters  of  the  testator's 
brother,  Thomas  Bacon,  of  Maryland.  That 
Fielding  Lewis  died  some  time  in  the 

90  year  17fe,  and,  *by  his  will  and  codi- 
cil thereto  annexed,  devised  that  sun- 
dry tracts  of  land  should  be  sold  by  his  ex- 
ecutors for  the  payment  of  his  debts,  and 
moreover  charged  the  real  estate  devised  to 
his  son  John,  (the  now  appellant,)  with 
the  payment  of  1,5001.  sterling,  to  be  ap- 
plied to  the  discharge  of  his  debts ;  besides 
which,  he  left  a  large  estate,  consisting  of 
lands,  slaves,  and  personal  estate,  which 
came  to  the  hands  of  his  executors.  That 
thev  cannot  state  particularly  how  those 
various  funds  have  been  disposed  of,  nor 
what  sales  have  been  made ;  but  charge  that 
the  funds  were  very  ample ;  that  the  execu- 
tors had  been  grossly  negligent  in  effecting 
sales;  pray  a  full  discovery  and  account, 
also  an  account  of  administration  and  pay- 
ment of  their  debt,  and  for  general  relief. 

The  answer  of  John  Lewis,  styling  him- 
self the  only  acting  executor,  was  filed  in 
March,  1793.  He  states,  ^^  that  the  executors 
of  Fielding  Lewis  did  not  know  that  any 
sum  of  money  was  due  to  the  said  Anthony 
Bacon,  deceased,  from  their  said  testator;" 
admits  that  Fielding  Lewis  departed  this 
life,  after  having  made  his  last  will  and 
testament,  possessed  of  a  considerable  real 
and  personal  estate,  consisting  of  2,300 
acres  of  land  in  the  County  of  Frederick ; 
about  1,250  acres  in  the  County  of  Spotsyl- 
vania, wherein  the  said  F.  Lewis  resided; 
10,000  acres  in  the  County  of  Jefferson  and 
State  of  Kentucky ;  one  share  in  the  Dis- 
mal Swamp  Company,  and  one  moiety  of  a 
tract  of  land,  supposed  to  contain  800  acres, 
in  the  State  of  North  Carolina,  with  sun- 
dry other  tracts  of  land  and  lots  of  ground 
in  the  town  of  Fredericksburg,  particularly 
enumerated;  that  the  executors  had  sold 
their  interest  in  the  Dismal  Swamp  Com- 
pany, and  in  the  North  Carolina  lands  for 
1,3501.  which,  with  the  1,5001.  sterling 
charged  on  the  estate  devised  to  the  defend- 
ant John  Lewis,  had  been  applied  to  the 
payment  of  the  testator's  debts  due  in  Vir- 
ginia ;  that  the  other  lands  remained  un- 
sold, as  their  supposed  value  could  not  be 
procyred ;  and  that  the  testator  died  pos- 
sessed of  91  negroes,  and  personal  es- 

91  tate  to  the  amount   of ,  *which 

were    distributed    agreeably    to    the 

testator's  will.     To  which  answer  the  com- 
plainants replied  generally. 

Afterwards,  at  the  September  term,  1793, 
leave  was  given,  by  the  Court,  to  John 
Lewis  to  amend  his  answer.  His  amended 
answer  stated,  that  since  filing  his  former 
answer  he  had  discovered  in  an  old  pocket- 
book  of  his  testator's,  and  in  his  hand- 
writing,   a   memorandum    written    with    a 


pencil,    thus:  ''Paid   Mr.   Mercer,   for  Aa- 
thony  Bacon,    4831.  Os.  7d.     April  1,  1776." 

The  deposition  of  Charles  Simms  was 
taken,  which  proved,  that  about  the  year 
1759,  (it  should  be  17ft9,)  the  claim  of  An- 
thony Bacon's  representatives  against 
Fielding  Lewis's  estate,  was  put  into  his 
hands  for  collection ;  soon  after  which  he 
called  en  John  Lewis,  the  executor,  and  in- 
formed him  of  the  circumstance;  that  in 
the  course  of  conversation  on  the  subject, 
John  Lewis  acknowledged,  that  there  ap- 
peared, from  his  father's  books,  to  be  a 
considerable  debt  due  from  his  father's  es- 
tate to  Anthony  Bacon,  and  promised  to  call 
on  the  deponent  in  a  day  or  two  in  order  to 
ascertain  the  balance,  but  failed  to  do  so. 
This  deposition  was  taken  on  the  17th  of 
February,  1794;  and  at  rules  held,  in  the 
Clerk's  office,  during  the  same  month,  the 
cause  was  set  for  hearing,  on  the  motion  of 
the  plaintiffs  by  their  counsel. 

In  April,  1794.  John  Lewis  filed  a  plea 
of  the  statute  of  limitations ;  but  it  does 
not  appear  to  have  been  done  with  leave  of 
the  Court. 

At  the  April  term,  1795,  the  bill  was  taken 
for  confessed  against  George  Lewi8,one  of 
the  executors,  as  to  whom  the  complain- 
ants had  regularly  proceeded ;  and  the  Court 
reserving  to  John  Lewis  the  benefit  of  his 
plea,  at  the  final  hearing,  directed  that  be 
should  make  up  an  account  of  his  adminis- 
tration, before  commissioners  tlien  ap- 
pointed, who  were  also  to  state  an  account 
between  the  estates  of  Fielding  Lewis  and 
Anthony  Bacon  ;  and  the  Court  further  or- 
dered, that  John  Lewis  should  produce  to 
the  commissioners  **all  the  books  in  his 
possession,  of  his  testator,  relative  to 
the  transactions  between  him  and  the 
92  testator  of  the  plaintiffs.'*  *On  the 
6th  of  March,  1802,  another  set  of 
commissioners  was  appointed  to  perform 
the  above  order. 

The  commissioners,  on  the  10th  of  Sep- 
tember, 1802,  reported,  that  they  had  called 
on  John  Lewis  for  the  purpose  of  settling 
the  account,  as  directed  by  the  High  Court 
of  Chancery,  when  he  informed  them  that 
it  was  impossible,  all  his,  and  his  testator's 
books,  having  been  consumed  by  fire  on  the 
3d  of  April,  1799. 

The  following  exhibits  were  filed:  1.  A 
letter  from  Fielding  Lewis  to  Anthony 
Bacon,  dated  the  24th  of  January,  1775.  In 
this  letter  Lewis  admits  a  debt,  (which 
from  the  funds  designated  for  payment,  it 
may  be  presumed  was  very  considerable,) 
and  promises  a  remittance,  but  no  precise 
sum  is  mentioned.  It  states  the  amount  of 
his  property  and  debts,  (the  latter  exceed- 
ing 5,0(X)1.)  and  that  his  last  crop  of  wheat 
had  been  reduced  by  a  severe  frost  early  in 
May,  to  little  more  than  3,000  bushels, 
which  he  was  manufacturing  into  flour  in 
order  to  ship  to  the  account  of  Bacon,  a 
continuance  of  whose  former  indulgence  is 
requested ;  that  the  debt  was  perfectly  se- 
cure, our  lands  being  liable  for  English 
debts,  and  begs  that  he  would  delay  send- 
ing out  a  power  of  attorney  to  collect  the 
money.  He  also  assures  Bacon  that  his  es- 
tate, after  the  payment  of  all  his  debts,  is 
very  ample,  and  promises  him    a   security 
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to  double  the  amount  of  the  debt,   on    any 
part  of  it. 

2.  An  affidavit  of  one  James  Deane,  book- 
keeper to  Anthony  Bacon,  made  before 
John  Wilkes,  Esq.  Lord  Mayor  of  London, 
on  the  13th  of  April,  1775,  and  stated  in 
the  certificate  of  attestation  to  have  been  in 
pursuance  of  an  act  of  Parliament  passed 
in  the  5th  year  of  the  reign  of  his  late 
majesty  king*  George  II.  intituled,  *'An  act 
for  the  more  easy  recovery  of  debts  in  his 
majesty's  plantations  and  colonies  in  Amer- 
ica. "(1)    The  affiant  swears,  that  the 

93  account  ^thereto  annexed,  entitled, 
**Dr.  Fielding  Lewis,  Bsq.  his  ac- 
count current  with  Anthony  Bacon,  Bsq. 
credit ;"  signed  *  *  Anthony  Bacon,"  is  a  just 
and  true  account  in  every  particular;  and 
that  the  interest  account  thereto  annexed 
is  also  just  and  tru^ ;  that  there  was  then 
justly  due  to  Anthony  Bacon,  from  Field- 
ing Lewis,  of  Fredericksburg,  in  the  Colony 
of  Virginia,  the  sum  of  2,4481.  78.  sterling, 
the  balance  of  the  said  account ;  that  neither 
Anthony  Bacon,  nor  9iny  other  person,  by 
his  order  or  direction,  had  received  any 
part  of  the  said  sum,  or  any  security  or  sat- 
isfaction therefor,  to  the  best  of  the  affiant's 
knowledge  and  belief,  the  affiant  giving  as 
a  reason  for  his  knowledge  in  relation  to 
the  subject,  that  he  had  kept  the  books  of 
Anthony  Bacon,  and  been  conversant  with 
his  trade  and  business  for  more  than  eight 
years  then  last  past.  The  first  and  princi- 
pal account  of  these  items  are  thus  stated : — 

**  1769,  December  31st.  To  balance  of  ac- 
count current,  as  per  account  rendered  and 
agreed,  1,8971.  13s.  5d." 

'  *1771.  To  do.  of  slave  account,  as  per  ac- 
count current  rendered  and  agreed, 
2,5651.  6s.  6d." 

Then  follow  a  few  other  items  for  pre- 
miums of  insurance,  amounting  to 
281.  6s.  3d.  and  a  charge  of  5301.  19s.  4d. 
being  a  balance  taken  from  an  interest  ac- 
count, in  which  interest  was  charged  on 
the  several  items  of  debit  down  to  the  31st 
of  January,  1773,  and  credit  given  by  inter- 
eat  on  the  several  payments  to  the  same  pe- 
riod. After  entering  these  payments  to  the 
credit  of  Lewis,  (which  amount  to  2,6831. 
19s.    Id.)    a  balance     is     struck     of 

94  2,3381.  6s.  5d.   and  carried    to  *a  new 
account.    Interest  is  then  charged  on 

that  balance,  thus  compounded  of  principal 
and  interest,    to   the   13th   of   April,  1775, 


(]>  Stat  6  Geo.  £L  c  7,  s.  1.  In  any  salt,  in  any 
Court  of  Law  or  Eqnity.  In  the  plantations,  for  any 
debt  or  account,  wbereln  any  person  residlnsr  In 
Great  Britain,  sball  be  a  party,  it  shall  be  lawfnl 
for  the  plaintiff  or  defendant,  and  for  any  witness, 
to  be  examined  to  prove  any  matter  by  affidavit  or 
solemn  affirmation,  before  any  mayor  or  chief  magr- 
istrate  of  the  city  or  town  in  Great  Britain,  where, 
or  near  which,  the  person  shall  reside,  and  certified 
nnder  the  common  seal  of  snch  city  or  town,  or  the 
seal  of  the  office  of  sach  mayor  or  chief  maffistrale; 
and  every  affidavit  or  affirmation  so  made  and  cer- 
tified, shall  be  of  the  same  force,  as  if  the  persons 
had  appeared  and  sworn  or  affirmed  viva  voce  In 
open  conn,  or  npon  a  commission. 

Sect.  4.  The  houses,  lands,  nesrroes,  and  other 
real  estate,  sitnate  within  any  of  the  said  planta- 
tions, belonffingr  to  any  person  indebted,  shall  be 
liable  to  all  Jnst  ddbts  and  demands,  and  shall  be 
assets,  in  like  manner  as  real  estates  are  by  the 
law  of  Engrland  liable  to  the  satisfaction  of  debts 
due  by  bond,  and  shall  be  s abject  to  the  like 
remedies  in  any  Court  of  Law  or  Equity  in  the 
plantations,  in  like  manner  as  personal  estates.  See 
Cay's  Abr.  tit.  "Plantations,"  Ixiil.— Note  in  Orlgr- 
inal  Sdition. 


amounting  to  1501.  5s.  7d.  and!  a  credit  of 
401.  5s.  omitted  in  1772,  entered,  leaving  a 
balance  of  2,4481.  7s.  for  which  the  suit  was 
brought. 

3.  A  letter  of  attorney  from  Anthony 
Bacon  to  Joseph  Court,  of  London,  then 
bound  on  a  voyage  to  North  America,  bear- 
ing date  the  13th  of  April,  1775,  authorising 
him  to  collect  this  debt. 

4.  The  will  of  Fielding  Lewis,  dated  the 
19th  of  October,  1781,  and  codicil  thereto 
annexed,  dated  the  10th  of  Decen()er  fol- 
lowing. To  his  wife,  his  six  sons,  and  his 
daughter's  husband,  he  gives  a  very  consid- 
erable real  and  personal  estate;  declaring 
that  the  portion  given  to  his  wife  was  in 
lieu  of  dowry,  and  that  the  provision  made 
for  his  son  John,  was  ^4n  consideration 
that  he  should  pay  1,5001.  sterling  towards 
the  payment  of  his  debts.*'  In  the  latter 
part  of  his  will  are  the  following  clauses : 
*'Item:  It  is  my  will  that  my  share  in  the 
Dismal  Swamp  Company,  my  lands  bought 
of  Marmaduke  Naughflett,  in  partnership 
with  General  Washington ;  my  lands  bought 
of  Dr.  Wright  and  Jones,  in  Kansemond 
County,  in  partnership  with  General  Wash- 
ington and  Dr.  Thomas  Walker;  and  the 
three  hundred  and  twenty  acres  of  land  in 
Frederick  County,  bought  of  George 
Mercer's  estate,  be  all  sold  at  the  discretion 
of  my  executors;  also  my  share  in  the 
Chatham  rope- walk,  at  Richmond,  which 
money  so  raised,  to  be  disposed  of,  as  I 
shall  hereafter  direct.  Item :  All  monies 
arising  from  the  sale  of  lands,  loan-office 
certificates  or  otherwise,  after  my  note  to 
Mr.  Charles  Carter  and  just  debts  are  paid, 
I  give  to  my  six  sons  before  mentioned,  to 
be  equally  divided,"  &c.  This  will,  with 
the  codicil  annexed,  was  exhibited  for  pro- 
bate, to  the  Court  of  Spotsylvania  County, 
on  the  17th  of  January,  1782,  and  John 
Lewis,  Greorge  Lewis,  and  Fielding  Lewis, 
three  of  the  executors  therein  named,  qual- 
ified according  to  law. 

95  *At  the  hearing,  in  May,  1802,  the 

Chancellor  overruled  the  plea  of  the 
statute  of  limitations,  filed  by  John  Lewis, 
because  it  was  proved  by  a  witness  that 
John  Lewis  himself,  in  the  year  1789,  ac- 
knowledged, that  a  considerable  debt  ap- 
peared by  the  testator's  books  to  be  due 
from  him  to  the  plaintiff's  testator ;  ^ '  which 
acknowledgment  resuscitated,  if  otherwise 
the  statute  would  have  antiquated  the  said 
debt— a  debt  arising  from  such  accounts  as 
concern  the  trade  of  merchandise,  between 
merchant  and  merchant."  And  the  cause 
being  further  heard  on  the  same  day, 
the  Court,  considering  the  account,  with 
its  appendages,  to  be  sufficient  evidence 
both  of  the  justice  and  amount  of  the 
plaintiff's  demand,  especially  when  the 
letter  of  Fielding  Lewis  was  compared 
therewith,  and  the  circumstance  that 
the  defendants  had  not  produced  the 
original  account  supposed  to  have  been 
transmitted  to  their  testator,  decreed 
against  John  Lewis,  the  sole  acting  execu- 
tor, to  be  paid  out  of  the  estate  of  his  testa- 
tor to  be  administered,  the  sum  of  2,4881. 
12s.  lawful  money  of  Great  Britain,  equal 
to  3,3181.  2s.  8d.  current  money  of  this 
Commonwealth,  together  with  the  costs, 
&c.    The  plaintiffs  prosecuting  no  further, 
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at  present,  against  the  other  defendants, 
liberty  was  reserved  to  the  plaintiffs  to  re- 
instate their  demand  against  them. 

At  a  subsequent  day  of  the  same  term, 
execution  of  the  above  decree  was  sus- 
pended as  to  4831.  7s.  and  the  cause  retained 
on  the  docket  for  the  future  decision  of  the 
Court  in  relation  thereto.  From  the  above 
decree,  John  Lewis  appealed  to  this 
Court. 

Wickham  and  Williams,  for  the  appellant, 
contended,  that  there  was  no  evidence  be- 
fore the  Chancellor,  which  would  warrant  a 
decree  for  any  definite  sum.  From  the  let- 
ter of  Fielding  Lewis,  and  the  acknowledg- 
ment of  John  Lewis,  his  executor,  it  might 
be  inferred,  that  there  was  a  considerable 
balance  due;  but  suppose  the  decree  had 
been  grounded  on  this  evidence,  it  could 
only  have  been  for  a  considerable 
96  debt.  ^Besides,  the  acknowledgment 
of  the  executor  could  not  be  relied  on 
to  charge  the  estate  of  his  testator. 

The  order  directing  the  production  of  the 
books  of  Fielding  Lewis,  they  contended, 
was  wholly  illegal.  If  the  books  had  been 
the  common  property  of  the  parties,  the 
order  might  have  been  proper;  but  they 
were  the  private  property  of  Fielding 
Lewis,  contained  his  secrets,  and  no  Court 
had  the  power  to  direct  the  production  of 
them.  The  Court,  indeed,  might  compel 
the  executor  to  state  what  the  books  con- 
tained in  relation  to  this  particular  subject. 
It  was,  however,  unimportant  in  this  case, 
because  it  appeared  from  the  report  of  the 
commissioners  that  the  books  were  burnt. 

The  cause  having  been  set  down  for  hear- 
ing on  the  plea  of  the  statute  of  limita- 
tions, it  must  be  taken  to  apply;  as  no 
special  matter  was  replied  to  take  the  case 
out  of  the  act.  The  circumstance  relied  on, 
of  the  acknowledgment  of  the  executor,  it 
has  already  been  shewn,  is  inadmissible; 
and  as  to  the  fact  stated,  that  the  plaintiffs 
were  British  subjects,  and  out  of  this  coun- 
try, it  cannot  avail,  unless  it  had  been 
specially  replied. 

There  was  no  legal  proof  of  the  justice  of 
the  account.  The  first  and  principal  items 
were,  '*To  balance  of  an  account  rendered 
and  agreed. ' '  This  balance  and  sum  agreed 
must  have  been  of  an  anterior  date,  and 
yet  that  has  not  been  shewn.  They  must 
have  been  taken  from  other  books,  which 
are  not  produced.  The  Chancellor  had  mis- 
taken the  law  in  supposing  this  case  to  have 
been  an  exception  in  the  act  of  limitations, 
on  the  ground  of  merchants'  accounts ;  that 
applies  only  while  there  are  running  ac- 
counts, but  ceases  the  moment  the  last  item 
is  entered. 

According  to  the  course  of  decisions  in 
this  country,  this  account  would  not  be  held 
to  be  sufficiently  proved,  even  if  there  had 
been  depositions  taken  in  due  form.  But 
this  was  a  mere  ex  parte  affidavit,  which 
was  entitled  to  no  weight  in  any  Court. 
97  *It    surely    will    not   be  contended, 

that  the  affidavit,  in  this  case,  is  evi- 
dence, because  the  complainants  are  British 
subjects.  The  statute  of  5  Geo.  II.  for  the 
recovery  of  debts  in  America,  may  be  bind- 
ing on  subjects  of  Great  Britain,  but  not 
on    citizens   of  the    United  States.     At  the 


first  organization  of  the  Federal  Courts,  it 
was  solemnly  decided,  that  the  statute  was 
not  obligatory  in  this  country ;  and  the  de- 
cision  has  been  universally  acquiesced  in. 
Botts,  for  the  appellee.  There  is  no  ques- 
tion between  the  parties  but  that  something 
considerable  is  due ;  the  only  doubt  is,  as 
to  the  amount.  The  complainants  state  the 
amount  in  their  bill,  and  call  on  the  execu- 
tors of  Fielding  Lewis  to  say  whether  it  be 
correct  or  not.  One  defendant  answers, 
and  says,  **that.  the  executors  of  Field- 
ing Lewis  did  not  know  that  any  thing 
was  due  to  the  testator  of  the  complain- 
ants." Of  the  knowledge  of  the  other  ex- 
ecutors, he  could  not  possibly  be  conusant. 
The  deposition  of  Simms  shews  that  the 
executor,  who  thus  swears,  had  possession 
of  ihe  books  and  papers,  and  acknowledged 
that  a  considerable  balance  appeared  to  be 
due  from  his  testator  to  Bacon.  If  he  had 
answered  the  interrogatories  in  the  bill,  he 
must  have  stated  the  grounds  on  which  he 
made  the  promise  to  settle  that  balance.  A 
more  evasive  answer  was  never  filed. 

[JUDGE  TUCKE3R.  If  the  answer  was 
considered  evasive  or  defective,  why  did 
you  not  except?] 

Botts.  It  would  certainly  have  been  most 
regular  to  except;  but  still  the  plaintiff 
may  draw  his  inferences  from  the  defects 
of  the  answer.  In  matters  of  account,  too, 
it  is  not  usual  to  insist  on  a  very  minate 
answer,  where  the  cause  may  be  regularly 
referred  to  a  commissioner. 

The  apology  of  the  executor,  that  the 
books  of  his  testator  had  been  burnt,  oagbt 
not  to  protect  him.  He  had  once  seen  the 
account  entered  on  those  books ;  and  when 
called  on  by  the  commissioners,  he  ought 
to  have  stated  his  best  recollection 
98  *concerning  it;  instead  of  which,  he 
roundly  tells  them  that  he  cannot 
render  any  account. 

The  doctrine  contended  for  on  the  other 
side,  that  the  Chancellor  had  no  right  to 
order  the  production  of .  the  books,  is  in  op- 
position  to  the  settled  practice  in  the  Conrts 
of  England  and  of  this  country  ft'om  the 
earliest  period.  These  books  were  not 
merely  private  property.  Both  the  cred- 
itors and  legatees  of  Fielding  Lewis  had 
an  interest  in  them.  The  executor  is  bound 
to  pay  the  debts  first,  and  then  the  legacies, 
consequently  he  is  bound  to  disclose  what- 
ever he  known  of  the  testator's  affairs.  Can 
it  be  presumed  that  the  executor  is  allowed 
to  keep  such  possession  of  the  testator's 
books,  as  will  enable  him  to  commit  a  fraad 
on  the  creditors  and  lep^atees.  In  Hook  t. 
Ross,  (a)  the  principle  is  affirmed,  that  the 
defendant  may  be  compelled  to  produce 
books  which  are  not  merely  the  private 
books  of  the  party.  John  Lewis  would  not 
produce  these  books,  or  give  any  informa- 
tion of  their  contents,  on  the  presumption 
that  they  would  operate  against  him.  The 
maxim,  then,  emphatically  applies,  in 
odium  spoliatoris  omnia  praesumunter;(b) 
and  the  executor  may  be  presumed  against 
to  its  full  extefit.  There  are  many  cases 
on  this  point;  none,  perhaps,  exactly  alike; 


(a)  1  Hen.  &  Mtinf.  810. 

(b)  P] 
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but  some  carry  the  doctrine  mnch  further,  (a) 

The  letter  exhibited  in  proof  of  the  ac- 
county  indicated  circumstances  sufficient  to 
establish  the  demand;  but,  if  it  should  not 
be  thought  enough  to  carry  the  whole 
<claim,  there  can  be  no  question  but  that 
the  value  of  the  3,000  bushels  of  wheat 
should  be  allowed.  It  is  conclusive  that  he 
thought  himself  indebted  to  that  amount. 

As  to  the  statute  of  limitations  which  has 
been  relied  on,  it  was  not  pleaded  in  time, 
and  was  iiled  without  leave  of  the  Court. 
The  Chancellor,  on  application,  ought  not 
to  have  permitted  the  plea  to  be  filed, 
against  the  justice  of  the  case ;  nor  will  a 
Court  of  Ekiuity,  under  such  circumstances, 
apply  the  statute  by  analogy,  (b)  But  even 
if  the  plea  had  been  regularly  filed,  it  could 
not  avail ;  because  the  promise  of  the  ex- 
ecutor, which  was  made  within  five  years 
before  the  suit  was  commenced,  to 
99  look  at  the  books  of  his  ^testator  and 
ascertain  the  balance,  would  take  the 
case  out  of  the  statute,  (c)  This  was,  more- 
over, a  foreign  debt,  as  appears  by  the  rec- 
ord ;  and  it  behoved  the  defendant  to  shew 
that  Bacon  was  in  Virginia,  so  as  for  the 
statute  to  run  against  him.  But  a  complete 
objection  to  the  operation  of  the  statute  is, 
that  the  testator,  by  his  will,  directs  his 
debts  to  be  paid ;  which  has  always  been 
held  to  revive  the  debt  in  equity. 

Monday,  October  24,  1808.  The  Judges 
delivered  their  opinions. 

JUDGE  TUCKER.  The  object  of  this 
suit  is  to  obtain  payment  of  an  account  al- 
leged to  be  due  from  Fielding  Lewis,  de- 
ceased, to  Anthony  Bacon,  of  London, 
deceased.  The  bill  charges  that  on  the  31st 
of  December,  1773,  the  balance  of  2,3381.  68. 
5d.  was  due  from  the  former  to  the  latter, 
as  by  an  account  annexed,  which  is  prayed 
to  be  taken  as  a  part  of  the  bill.  That 
Lewis  died  in  1782,  seised  and  possessed  of 
a  large  estate  in  land,  slaves,  &c.  That 
he  devised  sundry  tracts  of  land  to  be  sold 
by  his  executors  for  payment  of  his  debts, 
and  charged  the  real  estate  devised  to  his 
son  John,  who  is  also  an  executor,  with  the 
payment  of  1,5001.  sterling  towards  pay- 
ment of  his  debts.  Alleges  that*the  execu- 
tors ha^e  failed  to  sell  those  lands,  and  have 
also  neglected  to  make  any  inventory  of  the 
personal  estate,  or  to  render  any  account  of 
their  actings  and  doings  as  executors.  In- 
terrogates them  whether  that  sum  was  not 
due,  or  what  other  sum  was,  or  remains 
due ;  and  how  the  debt  arose,  and  what  each 
of  them  has  acknowledged  concerning  the 
same,  and  the  time  of  so  doing.  Prays  a 
discovery  of  the  assets,  an  account  of  the 
sales  of  the  lands  sold,  and  that  if  any  re- 
main unsold,  that  they  may  be  sold;  and 
for  a  general  account,  and  for  general  re- 
lief. John  Lewis,  who  admits  himself  to 
be  the  only  acting  executor,  answers,  that 
the  executors  ^*did''  not  know  that  any  sum 
of  money  was  due  to  Bacon  from  their  tes- 
tator;  an  equivocal   expression   which  cer- 

(a)  See  1  P.  Wins.  780,  732,  Dalston  v.  Coatwortli ;  1 
Vera.  907.  Cbildrensv.  Sazby;  Ibid.  308,  East  India 
Company  r.  Evans  et  al. :  l  Ch.  Ca.  202,  Oartslde  and 
others  ▼.  Radclifl  and  others;  Hob.  100.  The  Klne 
and  Lord  Hnnsdon  v.  The  Conntess  Dowaerer  of 
Arundel  et  al. 

(b>  S  Call,  588,  Lomaz  v.  Pendleton. 

(c)  2  Sannd.  04.  a.  William's  note  to  Hodsden  v. 
flarrldire.  ^ 


tainly  furnished  good  grounds  for  excepting 
to  the  answer,    which,    however,  was 

100  not  excepted    to.     *^Admitp    that    his 
testator   died,    after  making  his  will, 

possessed  of  a  considerable  real  and  personal 
estate,  and  particularizes  sundry  tracts, 
two  of  which  they  have  sold  for  1,3501.  and 
the  remainder  are  still  on  hand,  as  their  sup- 
posed value  could  not  be  procured  for  them. 
That  the  amount  of  that  sale,  and  the  1,5001. 
charged  upon  John's  part  of  the  estate,  have 
been  paid  in  discharge  of  debts  due  from 
their  testator  to  sundry  persons  in  Vir- 
ginia. That  he  died  possessed  also  of 
ninety -one    negroes,     and    other    personal 

property  to  the  amount  of ,  which  were 

distributed  agreeably  to  the  testator's  will. 
No  regular  account  accompanies  the  answer, 
to  which  the  plaintiffs  replied  generally. 
After  which  an  amended  answer  was  filed 
by  leave  of  the  Court,  in  which  the  executor, 
John  Lewis,  states,  that  since  filing  his 
former  answer,  he  had  discovered  in  an  old 
pocket-book  of  his  father,  the  following 
'memorandum  made  with  a  pencil  in  his 
hand-writing.  **Paid  Mr.  Mercer  for  An- 
thony Bacon,  4831.  Os.  7d.  April  1st,  1776," 
to  which  he  refers,  as  a  part  of  his  answer. 

Both  the  justice  and  amount  of  the  plain- 
tiff's demand,  is,  in  the  opinion  of  the 
Chancellor,  clearly  and  sufficiently  proved 
by  the  affidavit  of  one  John  Deane,  a  book- 
keeper to  Anthony  Bacon,  annexed  to  the 
account,  and  made  before  the  Lord  Mayor 
of  London,  April  13th,  1775.  And  a  letter 
from  Fielding  Lewis  to  Anthony  Bacon, 
dated  January  24th,  preceding. 

The  two  principal  items  in    this    account 
are  thus  stated : 
1769,  December  31st.     To  bal- 
ance of  account  current  as 

per   account   rendered   and 

agreed,  1,8971.  13s.  5d. 

To    ditto    per   slave  account 

as    per    account    rendered 

and  agreed,  2,5651.    6s.  6d. 

The  letter  from  Lewis  makes  no  mention 
of  the  amount  of  his  debt,  but  certainly  ac- 
knowledges one  in  terms  which  shew  it  to 
have  been  very  considerable;  yet  without 
affording  any  data  by  which  any  conjecture 
can  be  formed  of  the  sum. 

This  affidavit,  on   which    the   Chancellor 
has  founded  his  decree,  was  made  near  sev- 
enteen years    before    the   commence- 

101  ment  *of  this  suit,  in  another  country, 
and  without  notice  to  the  party  sought 

to  be  charged  thereby.  Consequently,  ac- 
cording to  the  decision  in  Blincoe  v. 
Berkeley,  (1  Call,  405,)  it  was  wholly  in- 
admissible; there  being  no  proof  that  F. 
Lewis  ever  acknowledged  the  justice  of  the 
account  thereto  annexed,  or  promised  pay- 
ment of  that  account,  or  that  the  same  was 
ever  seen  either  by  himself,  or  either  of  his 
executors,  previous  to  the  commencement 
of  this  suit.  Fielding  Lewis's  letter  fur- 
nishes no  such  evidence,  because  it  was 
written  betore  this  affidavit  was  made.  Nor 
does  Charles  Simms's  deposition  mention 
that  he  shewed  that  account,  or  any  other 
to  the  executor,  John  Lewis.  The  affidavit, 
and  the  account  annexed,  which  must  be 
taken  as  part  of  it,  are  wholly  unsupported 
by  any  subsequent  or  collateral  circumstance 
or  testimony,  and  therefore,  ought   to  have 
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been  rejected  as  evidence,  for  the  reasons 
before  mentioned.  But,  further,  there  is 
intrinsic  evidence  in  the  account  itself,  to 
prove  that  this  account  was  not  the  best 
evidence  that  could  be  had,  inasmuch  as 
those  two  items  are  charged  as  balances  of 
other  accounts  rendered  and  agreed.  These 
accounts,  so  alleged  to  have  been  agreed, 
ought  to  have  been  produced,  and  the 
agreement  thereto  proved  as  alleged.  Had 
this  been  done,  the  evidence  arising  out  of 
Fielding  Lewis's  letter,  would  have  had 
the  effect,  which  the  Chancellor  erroneously 
imputes  to  it,  of  corroborating  the  plain- 
tiff's demand.  Whereas,  being  written 
several  months  before  the  a£Eidavit  was 
ma.de,  and  in  a  different  quarter  of  the 
globe,  and  containing  no  mention  of  any 
specific  sum  acknowledged  to  be  due,  it 
cannot  be  supposed  to  refer  to  any  matter 
therein  contained.  The  cause  was  not  ripe 
for  a  final  hearing  and  decree,  upon  this 
evidence ;  Fielding  Lewis's  letter  certainly 
affords  sufficient  grounds  to  believe  that  a 
very  considerable  debt  was,  at  the  time  he 
wrote  it,  due  from  him  to  Anthony  Bacon ; 
but  furnishes  not  the  least  evidence  by 
which  the  Court  could  ascertain  the  amount. 
At  law,  if  an  executor  plead  plene  adminis- 
travit  in  a  suit  founded  upon  an  account, 
which  is  an  admission  of  a  debt;  or,  if  he 
even  suffer  judgment  by  default,  or  nil  dicit 

to  pass  against  him  in  such  a  case,  yet 
102      *mnst  the  plaintiff  prove  his  account, 

or  he  shall  recover  only  one  penny 
damages,  (a)  I  can  discover  no  reason  why 
Courts  of  Equity  should  be  supposed  so 
much  more  sharp-sighted  than  Courts  of 
Law,  as  to  be  able,  from  general  acknowl- 
edgments, to  ascertain  a  determinate  sum. 
Perhaps,  indeed,  it  may  be  sufficient  to 
establish  a  debt  equal  to  the  value  of  3,000 
bushels  of  wheat,  but  I  am  not  altogether 
satisfied  of  that.  In  my  opinion,  the  Chan- 
cellor, instead  of  proceeding  to  make  a  final 
decree  upon  this  evidence,  ought  to  have 
retained  the  cause  for  a  year,  to  give  the 
plaintiffs  an  opportunity  of  producing  evi- 
dence, if  they  could,  whereby  the  amount 
of  the  debt  might  be  ascertained;  and  fail- 
ing to  do  so,  the  bill  should  have  been  dis- 
missed. That  the  account  was  not  ascer- 
tained by  a  reference  to  Lewis's  books,  is 
imputable,  in  part,  to  the  plaintiff's  own 
neglect.  The  order  for  an  account  was 
made  in  September,  1795.  The  cause  slept 
from  that  period  till  March,  1802,  when 
other  commissioners  were  appointed,  who 
reported  in  September  following,  that  they 
had  called  on  John  Lewis,  the  executor,  for 
the  purpose  of  settling  his  accounts  of  ad- 
ministration of  the  estate  of  bis  testator, 
when  he  informed  them  that  it  was  impos- 
sible for  him  to  make  the  settlement  re- 
quired, having  on  the  3d  day  of  April, 
1799,  (near  four  years  after  the  date  of  the 
first  order, )  lost  all  his  books  and  papers, 
concerning  that  estate,  as  well  as  his  own 
private  books,  by  fire.  No  further  steps 
appear  to  have  been  taken  after  this  report. 
But,  even  if  this  affidavit  and  account 
had  been  properly  admitted  as  evidence  in 
this  cause,  there  are  two  manifest  errors  in 


(a)  1  Esp.  N.  P.  t42.  and  Bull.  N.  P.  140.  cite  1  Salk. 
296.  Shelly*s  case,  Quarles  v.  Liittlepaffe,  in  this 
Court,  May  term.  1808,  vol.  2.  p.  401. 


the  decree,  which  a  bare  inspection  of  the 
account  will  shew.  The  first  is,  that  com- 
pound interest  upon  the  balances  stated  a& 
before  mentioned,  is  not  only  charged  in 
the  account,  but  interest  upon  that  com- 
pound interest,  from  the  time  of  the  insti- 
tution of  the  suit,  is  given  by  the  decree. 
The  second  is,  that  the  decree  is  for 
2,4881.  12s.  the  amount  of  the  debit  side  of 
the  account,  instead  of  2,4481.  7b.  the  amount 
ot  the  balance  apparent  on  the  other  side; 
which  possibly  may  have  been  a  mere  cleri- 
cal error  in  entering  the  decree;  but  is  yet 
too    important     to  pass     unnoticed. 

103  *The  decree  not  being  final  as  to  the 
4831.  78.  alleged  to  have  been  paid  to 

Mercer,  for  account  of  Bacon,  no  remarks 
are  necessary,  or  would  be  proper  upon  that 
point. 

We  come  now  to  consider  a  second,  and 
that  a  very  important  point  in  this  cause,  as 
to  the  operation  of  the  act  of  limitations. 

Fielding  Lewis,  by  his  will,  dated  in 
October,  1781,  appears  to  have  bequeathed 
the  whole  of  his  slaves,  stocks  of  horses, 
cattle  and  sheep,  carriages,  plate  and  house- 
hold furniture,  to  his  wife,  his  six  sons,  and 
his  daughter's  husband ;  as  also  a  very  con- 
siderable estate  in  lands,  to  those  sons,  and 
to  his  wife,  the  provision  for  whom  is  de- 
clared to  be  in  lieu  of  her  dowry.  No  men- 
tion is  made  of  any  provision  for  payment 
of  debts,  (except  a  charge  of  1,5001.  ster- 
ling upon  the  estate  devised  to  his  son,  John 
Lewis, )  until  near  the  close  of  his  will,  we 
find  the  following  clauses :  ^  *Item :  It  is  my 
will  that  my  share  in  the  Dismal  Swamp 
Company,  my  lands  bought  of  M.  N. '  *  [and 
several  other  tracts  particularly  enumer- 
ated,] **be  sold,  at  the  discretion  of  my  ex- 
ecutors, which  money  so  raised,  to  be 
disposed  of  as  I  shall  hereafter  direct. 
Item :  All  monies  arising  from  the  sale  of 
lands,  loan-office  certificates,  or  otherwise, 
after  my  note  to  Mr.  Charles  Carter,  and 
just  debts  are  paid,  I  give  to  my  six  sons 
before  mentioned,  to  be  equally  divided 
among  them,"  Ac.  Under  the  term  other- 
wise, we  may  suppose  he  meant  to  include 
his  outstanding  debts,  of  which,  in  his  let- 
ter to  AntRony  Bacon,  he  says  there  were 
not  less  than  5,0001.  due  at  that  time,  and 
any  other  personal  effects  not  specifically 
bequeathed  to  his  wife  and  children.  It 
appears,  I  think,  to  have  been  clearly  his 
intention  to  exonerate  his  slaves,  and  other 
specific  legacies,  from  the  payment  of  his 
debts;  by  the  substitution  of  the  1,5001. 
charged  upon  the  estate  devised  to  his  son, 
and  the  lands,  &c.  mentioned  or  compre- 
hended within  the  meaning  of  these  clauses. 
The  executor,  John  Lewis,  seems  to  have 
understood  the  will  in  this  manner,  and  in 
his  answer  states  that  the  same  have  been 
distributed  agreeably  thereto.  After 
filing     his     answer,     to    which    the 

104  ^plaintiff   replied    generally,   and  an 
amended   answer,    to   which  there  is 

no  reply,  and  after  the  deposition  of  a  wit- 
ness had  been  taken,  and  the  cause  set  for 
hearing  by  the  plaintiff's  counsel,  that  de- 
fendant filed  a  plea  of  the  act  of  limita- 
tions, in  bar  of  the  plaintiff's  demand. 
And  at  a  subsequent  term  the  cause  was 
heard,  as  to  that  defendant  only,  upon -the 
bill,  plea,  answer,    exhibits,  and  the  exam- 
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ination  of  a  witness;  when  the  Court  re- 
serving to  the  defendant  the  benefit  of  his 
plea,  at  the  final  hearing,  directed  the  ac- 
count already  noticed:  and  upon  the  final 
hearing  of  the  cause,  overruled  the  plea ; 
and  proceeded  to  make  a  final  decree  in 
favour  of  the  plaintiffs.  I  must  here  ob- 
serve, that  the  plea  neither  appears  to  have 
been  filed  with  leave  of  the  Court,  nor  was 
it  replied  to  by  the  plaintiffs,  as  it  ought 
to  have  been,  if  thej  could  shew,  as  possi- 
bly they  might,  that  they  came  within  any 
of  the  exceptions  in  the  statute  of  limita- 
tions, (a)  The  Chancellor,  upon  what 
grounds  I  cannot  perceive,  pronounced  it  to 
be  a  debt  arising  from  such  accounts  as 
concerned  the  trade  of  merchandise  between 
merchants.  But  there  is  no  charge  to  that 
effect  in  the  bill,  nor  any  thing  else  in  the 
record  that  shews  it.  Nor,  that  I  recollect, 
was  this  point  insisted  on,  or  even  men- 
tioned in  the  argument  here.  Besides,  if 
it  were  such  an  account  originally,  it  had 
been  long  since  settled  and  agreed;  which 
takes  it  out  of  the  exception. (b) 

The  objections  to  the  plea  insisted  on 
here,  were,  first,  that  it  was  a  foreign  debt, 
and  the  plaintiffs  foreigners.  This,  if  true, 
ought,  nevertheless,  to  have  been  specially 
replied,  for  the  reasons  already  mentioned. 
Secondly,  that  Fielding  Lewis's  letter  was 
an  assumpsit  within  the  times  limited  by 
our  statute.  This  is  not  correct.  Thirdly, 
that  the  executor,  John  Lewis,  acknowl- 
edged the  debt  to  Charles  Simms,  as  agent 
for  the  plaintiffs,  which  took  it  out  of  the 
statute;  and  fourthly,  that  the  debt,  if 
barred  by  the  statute,  was  nevertheless  re- 
vived by  that  clause  in  the  testator's  will, 
which  speaks  of  the  payment  of  his  just 
debts.  The  two  last  remain  to  be  consid- 
ered. 
105  *Charles  Simms  deposes  ^4hat  in 
1789,  the  claim  was  put  into  his  hands 
for  collection,  soon  after  which,  he  called  on 
the  defendant,  John  Lewis,  and  informed 
him  that  he  had  the  collection  of  the  said 
debt,  and  in  t)ie  course  of  conversation  on 
that  subject,  the  defendant  acknowledged 
that  there  appeared  from  his  father's  books 
to  be  a  considerable  debt  due  from  his 
father's  estate  to  Anthony  Bacon,  and  prom- 
ised to  call  on  the  deponent  in  a  day  or 
two,  in  order  to  ascertain  the  balance,  but 
failed  to  do  so."  That  a  very  slight  ac- 
knowledgment by  the  party  himself  who  con- 
tracts a  debt,  will  take  it  out  of  the  statute 
of  limitations,  is  admitted.  But  this  Court, 
in  the  case  of  an  executor,  seems  to  have 
thought  there  was  some  distinction.  In  the 
case  of  Henderson  v.  Foote's  executors,  (c) 
the  plaintiff  gave  in  evidence,  that  John 
Fitzhugh,  the  defendant,  frequently  said 
that  he  understood  there  was  a  consider- 
able debt,  oi  between  two  and  three 
hundred  pounds,  due  from  Foote's  estate 
to  the  plaintiff;  that  he  believed  the 
debt  to  be  just,  and  found  the  account 
in    the    house,     and    was    willing    to   pay 


(a)  8 Call.  1.  BoiTle  and  Scott ▼.  Conway's  Execntors. 

(b)  S  Bac.  Abr.  6t8.  old  ed.  or  4  Bac.  Abr.  Owll.  ed. 
477.  tit  "LimiUtlon  of  AcUons/'  letter  £.  1  Vent  80, 
80,  8  Sannd.  194,  Webber  y.  Tivil,  cited  1  Eq.  Ca.  804, 
Watson  on  Partn.  807.  306,  808,  Oablin.  ed.  2  Ves.  400. 
Welford  v.  Llddel.  See  also  8  Saund.  187.  note  (6) 
by  Williams.— Note  In  Orifflnal  Edition. 

(c)  8  Call.  861. 


his  part  of  it ;  that  the  legatees  and  sons 
of  Foote  were  determined  to  take  every  ad- 
vantage, &c.  The  President,  in  delivering 
the  opinion  of  this  Court,  said,  ''We  are  of 
opinion  that,  in  this  case,  the  loose  conver- 
sation of  Fitxhugh,  even  if  he  had  been 
executor,  instead  of  being  only  the  husband 
of  the  executrix,  would  not  have  operated, 
either  as  a  new  promise,  or  as  an  acknowl- 
edgment so  as  to  revive  the  debt."  That 
case  appeiu's  to  me  infinitely  ntronger  than 
the  present,  as  to  this  particular  point. 
And  there  seems  to  be  a  good  reason  why 
such  a  slight  acknowledgment  as  might  re- 
vive a  debt  against  a  debtor  himself, 
should  not  receive  the  same  liberal  con- 
struction against  an  executor  or  adminis- 
trator, who  may  be  well  persuaded  of  the 
justice  of  the  debt,  barred  by  the  act,  and  yet 
not  fa^ve  assets  to  pay  it;  or,  not  without 
making  themselves  chargeable  with  a  de- 
vastavit. And  it  is  not  improbable  thslt 
the  first  clause  of  the  statute  of  frauds  and 

perjuries,  was  intended  to  protect  exec- 
106     utors   from   being  made   ^chargeable 

as  for  a  devastavit,  upon  such  slight 
grounds  of  a  promise  to  pay  the  debt  of 
their  testator. 

But,  the  last  ground  of  exception  to  the 
plea,  to  wit,  that  if  the  debt  were  barred 
by  the  statute,  it  was  nevertheless  revived 
by  those  clauses  of  the  testator's  will, 
which  relate  to  the  payment  of  his  debts, 
still  remains  to  be  considered. 

It  seems  to  be  doctrine  pretty  well  estab- 
lished in  equity,  that  if  a  testator  direct  in 
his  will  that  all  his  just  debts  shall  be 
paid,  and  charge  his  lands  with  the  payment, 
debts  barred  by  the  statute  of  limitations 
are  thereby  revived,  (d)  But  in  all  these 
cases  lands  were  clearly  charged  with  the 
debts,  which  made  the  executors  trustees  as 
far  as  that  fund  went.  In  3  Peere  Williams, 
89.  the  reporter  makes  a  qu»re,  **  whether  if 
a  man  were  to  devise  his  personal  estate  in 
trust  to  pay  his  debts,  would  this,  as  creat- 
ing a  trust,  revive  a  debt  barred  by  the 
statute ;  or  would  not  such  devise  be  merely 
void,  as  saying  no  more  than  the  law  of 
course  says,  viz.  that  a  man's  personal  es- 
tate shall  pay  his  debts."  My  own  opin- 
ion is,  that  it  would  not.  For  suppose  he 
were  to  direct  that  simple  contract  debts, 
particularly  noticed,  should  be  paid  before 
any  bond,  or  debt  of  greater  degree: 
could  a  Court  of  Equity  change  the  course 
which  the  law  has  established,  and  order 
such  debts  to  be  first  paid?  The  personal 
estate  is  the  legal  fund  for  payment  of  debts, 
and  which,  as  against  creditors,  unless 
they  please,  the  testator  cannot  exempt,  al- 
though as  against  a  devisee  of  his  land  he 
may,  bv  appropriating  his  lands,  if  suffi- 
cient, lor  payment  of  his   debts.     Where  a 


(d)  1  Salk.  154.  Anonymous;  (1)  8  Vem.  141,  Oof  ton 
v.  Mill:  1  Eq.  Ca.  804:  8  Eq.  Ca.  fi78:  2  P.  Wms.  878. 
Blakeway  ▼.  Earl  of  Strafford:  3  Bro.  Pari.  Ca.  sa'S, 
S.  C.  3  P.  Wms.  84,  88,  Jones  v.  Lord  Strafford;  Ibid. 
81.  Harris  v.  Inffledew:  Ibid.  858,  858,  Kinff  ▼.  Klnr 
and  Ennis.  See  alsoAmb.  881,  Onflrbterlony  v.  Earl 
Powls,  where  Lord  Hardwicke  avoided  the  question; 
but  seems  clearly  to  be  of  opinion  ag-ainst  a  partic- 
ular debt  beinsT  revived  by  such  a  trust  as  to  lands: 
and  8  Atk.  107,  Lacon  v.  Briffffs.— Note  in  Original 
Edition. 


(1)  See  a  valuable  note  to  this  case  in  Evans's 
edition  of  Salkeld.— Note  in  Oriffinal  Edition. 
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testator  gives  his  personal  estate  to  his  ex- 
ecutors, he  does  no  more  than  the  law  does, 
and  it  is  like  giving  lands  to  the  heir, 
which  is  void,  (a)  Such  a  devise,  therefore, 
would  not  create  a  trust,  which  is,  emphat- 
ically speaking,  a  mere  creature  of  a  Court, 
which  claims  to  direct  a  man*s  actions  ac- 
cording to  conscience ;  because,  the  law  has 
clearly  and  fully  prescribed  the  course 

107  which  an  executor  is   bound  to  •pur- 
sue: his     conscience,     the];fefore,      is 

bound  by  the  law,  and  not  by  the  will  of 
the  testator  in  any  matter  which  may  be 
incompatible  with  the  law.  But  a  trustee 
is  bound  to  pursue  the  directions  of  him  by 
whom  the  trust  is  created.  An  executor, 
therefore,  is  only  to  be  regarded  as  a  trus- 
tee in  regard  to  such  funds,  committed  to 
his  management,  as  do  not  come  under  the 
character  and  description  of  legal  assets,  or 
personal  estate.  Over  these  a  Court  of 
Bquity  may  exert  its  controul.  It  is,  how- 
ever, very  true  that  the  doctrine  upon  this 
head,  as  laid  down  in  Andrews  v.  Brown  et 
ux.  (b)  is  that  if  a  debtor  make  his  will  and 
direct  that  all  his  debts  shall  be  paid,  or 
made  any  provision  for  the  payment  of  his 
debts  in  general ;  that  would  revive  such 
debt,  and  bring  it  out  of  the  statute,  so 
that  his  executors  would  be  liable  to  the 
payment  of  that  debt,  among  the  rest. 
But  this  seems  only  to  be  the  reporter's  own 
opinion;  for  that  point  was  not  in  any 
manner  before  the  Court. 

The  testator  in  the  present  case  having 
disposed  of,  probably,  the  whole  of  his  vis- 
ible personal  estate,  among  his  wife  and 
children ;  and  the  executor  having,  as  he 
has  confessed  in  his  answer,  distributed 
the  same  according  to  the  directions  of  his 
will;  the  testator  having,  moreover,  sub- 
stituted a  considerable  real  fund  in  lieu  of 
the  personal,  for  payment  of  his  just  debts; 
a  creditor  having  a  demand  against  his  es- 
tate, had  it  in  his  choice  to  pursue  either  of 
three  modes,  to  obtain  payment  of  his  de- 
mand. First,  against  the  executors,  at  law, 
who  could  not  discharge  themselves  from 
their  liability,  by  shewing  that  they  had 
distributed  the  slaves,  and  personal  estate, 
according  to  the  directions  of  the  testator's 
will ;  but  on  the  other  hand,  they  were  at 
full  liberty,  I  conceive,  to  avail  themselves 
of  the  lapse  of  time,  by  pleading  the  statute 
of  limitations. 

Secondly.  They  might  in  equity  pursue 
the  personal  estate  in  the  hands  of  the  lega- 
tees ;(c)  in  which  case,  they  also  might 
have  availed  themselves  of  the   statute ;  or, 

Thirdly.  They  might  have  brought  a  suit 
in  equity,  as  the  plaintiffs  have  done, 
against  the  executors,  as  trustees,  in  re- 
spect to  the    lands  directed  to  be  sold 

108  for  payment  of  *debts;  in  which 
case,  according  to  the  established  doc- 
trines of  Courts  of  Equity,  that  trusts  are 
not  within  the  statute  of  limitations,  (d)  it 
appears  to  me  the  defendant  is  precluded 
from  the  benefit  of  his  plea,  so  far  as  re- 
lates to  his  charge  of  1,5001.  sterling,  upon 
the  lands  devised  to  John  I<ewis,  and  as  re- 


la)  8  p.  Wms.  884,  SS5,  per  Ld.  Ch.  Talbot,  in  Hazle- 
wood  V.  Pope. 

(b)  Prec.  in  Cha.  885. 

(c)  1  Wash.  312,  Burnley  v.  Lambert. 

(fi)  1  Eq.  Ca.  803.  804:  2  P.  Wm8.  146.  Norton  v.  Tur- 
vill.  Ibid.  873.  Blakeway  v.  Earl  of  Stafford. 


lates  to  the  other  lands  directed  to  be  sold 
for  the  payment  of  the  testator's  debts;  but 
that  the  personal  estate,  not  being  properly 
the  subject  of  a  trust  for  the  purpose, 
the  plea  is  good  as  to  that. 

The  testator  so  far  from  creating,  or 
intending  to  create  a  trust  in  respect  to  this 
part  of  his  estate,  having  disposed  of  it  to 
his  family,  and  substituted  another  fund 
in  its  stead.  For  these  reasons  I  am  of 
opinion  that  the  Chancellor's  decree  ought 
to  be  reversed,  and  the  cause  to  be  sent 
back  with  directions  to  be  there  proceeded 
in  according  to  the  principles  which  I  have 
already  expressed. 

JUDGE)  ROANE.  The  appellees  in  this 
case,  having  set  down  the  cause  for  hear- 
ing, without  excepting  to  the  answer, 
which  is  evasive,  and  does  not  come  up  to 
the  requisitions  of  the  bill,  will  perhaps 
suffer  by  their  injudicious  course  of  pro- 
ceeding :  for  I  have  no  doubt  but  that  a 
much  larger  debt  was  due  from  the  testator 
of  the  appellant  than  the  appellees  have  es- 
tablished by  their  testimony.  This  is  en- 
tirely manifest  from  the  whole  tenor  of  the 
letter  of  January  24th,  1775:  but,  inasmuch 
as  that  letter  does  not  ascertain  the  ulterior 
sum  due  to  the  appellees'  testator,  and  as 
there  is  no  other  competent  evidence  to  fix 
it,  we  must  be  content  with  decreeing  the 
value  of  the  three  thousand  bushels  of 
wheat,  spoken  of  in  that  letter,  with  legal 
interest;  and  as  the  parties  have  consented 
that  the  execution  of  the  decree  appealed 
from,  should  be  suspended  until  the  further 
order  of  the  Court,  as  to  the  sum  of  4831.  Os« 
7d.  with  interest  from  the  1st  of  April, 
1776,  so  as  to  let  in  the  inquiry  whether  that 
sum  (mentioned  in  the  amended  answer) 
was  paid,  or  not,  on  account  of  the  debt  in 
question,  I  am  of  opinion  that  that  inquiry 
should  also  be  made,  and,  if  found  in  the 
affirmative,  that  a  deduction  should  be 
109  *made  thereof  from  the  sum  decreed : 
both  inquiries  to  be  made  by  an  issue 
to  be  directed   by  the  Court  of  Chancery. 

As  to  the  point  of  the  act  of  limitations, 
it  is  unnecessary  to  inquire  into  the  effect 
of  the  confession  or  acknowledgment  of  J. 
L/ewis,  proved  by  Simms's  deposition.  That 
point,  as  it  relates  to  an  acknowledgment 
by  an  executor,  is  important,  and  will  re- 
quire due  consideration.  It  is  unnecessary 
to  be  decided,  because  I  am  clearly  of  opin- 
ion that  the  testator  himself  has  waived 
the  benefit  of  the  statute  of  limitations,  by 
creating  a  fund  by  his  will,  (from  the  sale 
of  lands,)  for  the  payment  of  his  ^*jnst 
debts."  The  doctrine  on  this  subject,  after 
some  controversy  in  the  Courts  of  Equity, 
seems  at  length  to  be  fully  settled;  and 
goes  on  this  ground,  that  a  debt  barred  by 
the  statute  of  limitations  is,  nevertheless, 
a  debt,  though  the  act  takes  away  the 
remedy  for  the  recovery  of  it.{e) 

It  has  been  established,  (and,  if  it  has 
not,  it  ought  to  be,)  that  an  advertisement, 
by  a  debtor,  notifying  all  those  who  have 
any  just  debts  owing  to  them  that  they  may 
apply  at  such  a  place  and  get  payment, 
is  such  an  acknowledgment  as  will'  bring 
a  debt  out  of  the  statute.  That  case  is  anal- 
ogous to  the   present,  in  which  the   testa - 

(e)  5  Burr.  8680,  Cowp.  548,  per  LD.  Mansfield  in 
Trueman  v.  Fenton. 
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tor  manifests  his  desire  that  his  just  debts 
should  be  paid,  and  provides  a  fund  for  the 
purpose :  a  debt  which  is  oriecinally  a  just 
debt,  does  not  cease  to  be  so,  in  consequence 
of  the  lapse  of  five  jears  since  its  creation. 

It  is  supposed  by  the  Judge  who  pre- 
ceded me,  that  a  debt  revived,  by  creating 
a  trust- fund  from  real  property,  for  its  pay- 
ment should  be  confined  to  that  fund.  I 
have  found  no  case  to  warrant  this  restric- 
tion, and  can  see  no  ground  on  which  it 
can  be  justified ;  at  least  where  the  created 
fund  is  additional  to,  and  not  in  exclusion 
of  the  personal  estate,  which  is  the  proper 
and  natural  fund  for  the  payment  of  debts, 
and  is  never  construed  to  be  exonerated, 
but  by  express  words,  or  a  plain  and  neces- 
sary implication. 

Where  the  real  fund  is  substituted  for 
the  personal,  and  in  lieu  thereof,  it  might 
be  argued,  that  there  is  not  an  ab- 
110  solute  *and  unqualified  waiver  of  the 
statute,  but  only  a  conditional  one; 
and  that,  therefore,  a  party  claiming  the 
benefit  of  the  waiver,  can  only  claim  it  on 
the  terms  imposed  by  the  testator;  viz.  by 
abiding  by  the  exemption  of  the  personal 
estate.  In  the  case,  however,  of  an  addi- 
tional fund,  the  waiver  is  without  condition, 
and,  the  bar  interposed  by  the  statute  being 
»t  an  end,  the  creditor  is  restored  to  his 
original  situation,  and  may  seek  payment 
as  formerly,  out  of  the  personal  estate. 

The  above  distinction  would  seem  to  be 
reasonable ;  but  I  have  met  with  no  cases 
which  have  taken  it,  and  I  give  no  decided 
opinion,  respecting  it.  I  think  it  clear, 
however,  that  in  the  case  of  an  additional 
fund,  the  creditor  is  not  ousted  of  his  re- 
course against  the  personal  estate. 

The  question  then  recurs,  is  the  fund 
from  the  real  estate  in  this  case,  additional 
to,  or  in  exemption  of  the  fund  of  the  per- 
sonal estate?  I  infer  the  former.  There  is 
no  express  declaration  that  the  personal  es- 
tate is  to  be  exempted ;  nor  is  there  a  strong 
and  necessary  implication  to  that  effect; 
in  which  case,  of  a  necessary  implication,  it 
is  held  that  the  personal  estate  should  be 
specifically  bequeathed  to  others. (a)  It  is 
true  it  appears  that  negroes  and  other  per- 
sonal estate,  are  bequeathed  by  the  testator; 
but  it  does  not  appear  that  all  the  personal 
estate  is  bequeathed,  either  by  particular 
legacies,  or  a  general  and  sweeping  bequest 
of  the  residue.  What,  then,  is  this  but  the 
ordinary  case;  for  in  most  wills,  the  per- 
sonal estate,  or  a  great  part  thereof,  is  par- 
ticularly bequeathed  away;  and  yet  that 
circumstance  alone,  does  not  operate  an  ex- 
emption from  the  payment  of  debts:  the 
legacy  is  taken  subject  to  the  payment 
thereof.  In  this  case,  on  the  other  hand,  so 
far  from  there  being  an  express  or  neces- 
sary exemption  of  the  personal  estate,  a 
part  thereof,  viz.  * 'monies  arising  from  the 
sale  of  loan  oflBce  certificates,  or  otherwise," 
is  expressly  recognised  and  relied  on  for 
the  payment  of  the  debts.  This  case,  there- 
fore, is  too  naked  for  us  to  infer  an  exemp- 
tion of  the  personal  fund,  a  fund  which, 
between  a  debtor  and  his  creditors,  is  not 
likely  to  be  withdrawn  from  the  pay- 
Ill  ment  *of  the  debts.  I  am,  therefore, 
of  opinion   that   the   will  in  question 


(a)  Ambler's  Rep.  87,  Inchlquin  v.  Obrien. 


amounts  to  an  acknowledgment  of  the 
debt  in  controversy,  and  to  a  waiver  of  the 
statute  of  limitations :  the  consequence  of 
which  revival  Is,  that  the  appellee's  testa- 
tor can  charge  the  personal  estate  by  the 
general  law  on  this  subject,  and  also 
charge  the  trust-fund,  created  by  the  will, 
by  virtue  of  the  provisions  thereof. 

The  decree,  however,  is  only  against  the 
goods,  or  personal  assets  of  the  testator : 
it  ought  further  to  have  provided  a  recourse 
against  the  real  assets,  in  the  event  of 
the  personal  assets  proving  deficient.  It  is 
true,  the  decree  is  not  appealed  from  by  the 
appellees;  but  that  probably  arose,  both 
from  their  confidence  in  the  sufficiency  of 
the  personal  fund,  and  from  the  considera- 
tion that  their  adversary  had  appealed. 
The  Court,  however,  ought  to  give  a  decree 
commensurate  with  the  rights  of  the  par- 
ties, and  a  correction,  as  to  this  point, 
ought  now  to  take  place.  As  to  the  objec- 
tion that  the  personal  estate  has  been  dis- 
tributed, there  is  nothing  in  it.  The 
appellant  had  reason  to  know,  and  did 
know,  from  the  books  of  his  testator,  that 
this  debt  was  due ;  and  he  ought  not  to 
have  distributed  the  estate  before  that  debt 
was  satisfied  :  besides,  we  are  not  told  when 
the  estate  was  distributed :  and,  although 
it  was  distributed,  yet,  until  the  whole 
amount  is  applied,  the  executor  is  consid- 
ered as  havine  assets,  for  the  due  produc- 
tion of  which,  when  necessary,  he  has 
taken  bond  from  the  distributees. 

Upon  the  whole,  I  am  of  opinion,  that 
the  decree  should  be  reversed,  and  one 
rendered  in  lieu  thereof,  somewhat  to  the  fol- 
lowing purport:  **This  Court  is  of  opinion 
that  the  decree  of  the  High  Court  of  Chan- 
cery is  erroneous,  in  this,  that  there  is  no 
adequate  testimony  in  the  case  warranting 
the  same  to  the  extent  for  which  it  is  ren- 
dered ;  and  also  in  this,  that  it  does  not 
provide  a  recourse  for  the  appellees,  against 
the  real  assets  set  apart  by  the  will  of  the 
testator,  F.  Lewis,  for  the  payment  of  his 
debts,  in  the  event  of  the  personal  assets 
proving  insufficient  for  the  payment  of  the 
debt  in  controversy:  and  this  Court  pro- 
ceeding, &c.  is  of  opinion,  and  doth 
112  .  accordingly  ^decree,  that  an  issue  be 
made  up  and  tried,  under  the  direc- 
tion of  the  Court  of  Chancery,  to  ascertain 
the  value,  at  Fredericksburg,  in  this  State, 
of  3,000  bushels  of  merchantable  wheat 
when  manufactured  into  flour,  as  of  the  date 
of  the  24th  of  January,  1775,  which  sura, 
with  legal  interest  from  the  said  day  until 
the  27th  of  May,  1803,  ought  to  be  decreed  to 
the  appellants;  and  that  the  same  be  also 
charged  upon  the  real  assets  created  by  the 
will  of  the  said  Fielding  Lewis,  in  the 
event  of  the  personal  assets  proving  insuffi- 
cient, in  such  manner,  and  under  such 
conditions  and  restrictions,  as  the  said 
Court  of  Chancery  shall  prescribe  and  di- 
rect: Provided  nevertheless,  that  if  the  ap- 
pellant shall  make  application  therefor, 
within  a  reasonable  time,  to  be  limited  by 
the  said  Court,  an  issue  shall  be  also  di- 
rected to  ascertain  whether  any  and  what 
payments  have  been  made  on  accoui^^.^^ 
the  debt  aforesaid,  since  the  date  af c^^e^^^^* 


and  at  what  time  or  times  respectively  •  ^^ 
if  any   such  be  found  to  have   bee^v    *^^ 
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that  the  several  and  respective  amounts 
thereof,  with  legal  interest  thereupon  from 
the  respective  times  when  made,  until  the 
said  27th  of  May,  1803,  be  deducted  from 
the  sum  hereby  directed  to  be  decreed :  and 
provided  also,  that  there  shall  be  deducted, 
in  both  instances,  (that  is,  both  with  respect 
to  the  sum  hereby  directed  to  be  decreed, 
and  in  respect  of  the  payments  which  may 
be  found  to  have  been  made,  on  account 
thereof,  as  aforesaid,)  such  and  so  much  of 
the  interest  thereupon,  as  may  have  accrued 
between  the  19th  of  April,  1775,  and 
the  19th  of  April,  1783;  that,  in  the 
event  of  such  issue  being  required,  within 
the  time  to  be  prescribed,  as  aforesaid, 
the  decree  before  directed  to  be  ren- 
dered be  suspended,  until  the  result  thereof ; 
and  at  the  next  ensuing  term  of  the  Court 
of  Chancerv»  or  as  soon  as  may  be  there- 
after, be  permitted  to  take  eifect  for  the 
whole,  or  a  part  of  the  sum  hereby  directed 
to  be  decreed,  as  the  case  may  be :  and,  in 
the  event  of  the  whole  of  the  said  sum,  with 
interest    as    aforesaid,    being    found 

113  *to  have  been  paid,  that  then,  and  in 
that  case,  the  bill  of  the  appellees  to 

stand  dismissed  with  costs." 

JUDGE  FLEMING.  After  a  careful  ex- 
amination of  the  record  in  this  cause,  there 
appeared  to  me  only  one  difficulty  of  im- 
portance, and  that  is,  whether,  and  how 
far,  the  act  of  limitations,  pleaded  by  the 
defendant,  is  properly  a  bar '  to  the  plain- 
tiffs' demand,  taking  into  consideration 
the  trust  created  by  the  will  of  the  testator. 
Fielding   Lewis,  ifor  payment  of  his  debts. 

In  examining  the  cases  (as  far  as  I  have 
had  access  to  books)  where  a  trust  created 
by  will,  for  payment  of  debts,  lets  in  such 
as  are  otherwise  barred  by  the  statute  of 
limitations,  there  seems  to  have  been  some 
contrariety  of  opinions  on  the  subject ;  but 
the  result,  upon  the  whole,  appears  to  be, 
(and  so  it  was  said  by  Lord  Hardwicke,  in 
the  case  of  Lacon  v.  Briggs,  3  Atkins, 
107,)  that  **  there  must  be  a  direct  admis- 
sion of  the  debt,  to  take  it  out  of  the  stat- 
ute of  limitations,  though  there  have  been 
several  cases  at  law,  where  this  has  not 
been  held  sufficient,  unless  it  is  likewise 
attended  with  an  express  promise  to  i>ay;" 
but  that  (said  his  Lordship)  may  be 
rather  too  hard :  and  it  has  been  truly  said, 
that  where  real  estate  has  been  affected  by 
such  stale  debts,  it  is  in  a  plain  and  clear 
case,  and  not  to  be  charged  with  a  debt 
that  must  depend  upon  an  account  to  be 
taken.  *'I  am  of  opinion,"  said  Lord 
Hardwicke,  **that  if  I  should  decree  an  ac- 
count to  be  taken  in  this  case,"  the  ac- 
count being  of  17  years  standing,  **I  should 
make  one  of  the  worst  precedents  that  a 
.Court  of  Equity  can  make,  for  disturbing 
the  peace  of  families." 

There  is,  however,  in  the  case  before  us, 
an  acknowledgment  under  the  hand  of  the 
testator,  Fielding  Lewis,  in  a  letter  to  An- 
thony Bacon,  (already  noticed,)  that  he 
was  manufacturing  3,000  bushels  of  wheat, 
Ihe  proceeds  of  which  he  promised  to  remit 
towards  discharging  his  debts;  and  so  far, 
the  account  between  them  seems  to  have 
been  established;  and  to  that  amount, 
the   trust,    created    by    the  will,    lets 

114  *in  the  debt    otherwise  barred  by  the 


act  of  limitations:  but,  in  my  con- 
ception, the  plaintiffs  must  resort  to  the 
fund  created  by  that  trust  for  payment,  as 
it  is  upon  that  ground,  and  upon  that  only, 
that  they  can  be  let  in  for  any  part  of  the 
debt.  And  I  would  still  leave  a  door  open 
to  the  plaintiffs  to  establish  a  further  de- 
mand against  the  estate,  by  any  legal  or 
equitable  means  they  may  think  fit  to  pur- 
sue, so  far  as  there  may  yet  remain  unap- 
propriated, any  fund  arising  out  of  the  said 
trust  estate,  but  no  further. 

JUDGE  FLEMING  presented  the  follow- 
ing decree  as  the  result  of  the  opinions  of 
the  Judges. 

This  Court  is  of  opinion  that  the  decree 
is  erroneous  in  this,  that  the  Chancellor 
admitted  an  account  stated,  and  an  affidavit 
annexed  thereto,  to  be  evidence  in  this 
cause  to  charge  the  deceased  Fielding 
Lewis's  estate,  with  the  amount  of 
that  account,  although  that  affidavit  was 
made  in  a  foreign  country,  without  the 
knowledge  of  the  party,  sought  to  be 
charged  thereby  nearly  seventeen  years 
before  the  commencement  of  the  appel- 
lees' suit;  and,  although  there  is  no' 
proof  that  the  said  Fielding  Lewis  ever 
acknowledged  the  justice  of  that  ac- 
count, or  promised  payment  thereof,  or 
that  the  same  was  ever  seen  either  by  him- 
self, or  by  his  executors,  or  either  of  them, 
previous  to  the  institution  of  the  present 
suit,  and  although  the  two  principal  items 
therein,  amounting  respectively  to  the  sum 
of  1,8971.  13s.  5d.  and  2,5651.  6s.  6d.  are  sev- 
erally stated  as  balances  of  other  accounts, 
rendered  and  agreed;  which  accounts,  so 
alleged  to  have  been  agreed,  ought  to  have 
been  produced,  if  still  in  existence,  and 
proved  as  alleged;  as  also  in  this,  that 
compound  interest  is  charged  in  the  ac- 
count so  stated  and  exhibited,  and  in- 
terest is  also  allowed  by  the  decree  npon 
that  compound  interest,  from  the  time  of 
the  institution  of  the  appellees'  suit;  as 
also  in  this,  that  the  decree  pronounced  is 
for  the  aggregate  amount  of  the  accoont  so 
stated,  to  wit,  2,4881.  12s.  instead  of  2,4481. 
7s.  the  balance  stated  to  be  due,  even  if 
that  account  had  been  proper  evidence 
115  in  this  *cause;  therefore  the  said  de- 
cree is  reversed  with  costs:  and  this 
Court  proceeding  to  make  such  order  and 
decree  as  the  said  Superior  Court  of  Chan- 
cery ought  to  have  made,  is  of  opinion,  that 
the  letter  of  the  said  Fielding  Lewis  to 
Anthony  Bacon,  dated  the  24th  day  of  Jan- 
uary, 1775,  acknowledging  a  debt  due  Irom 
him  to  the  said  Anthony  Bacon  in  such 
terms,  as  shew  it  to  have  been  very  consid- 
erable, but  without  specifying  the  amount 
thereof,  of  which  there  is  no  evidence, 
affords  sufficient  reasons  for  retaining  the 
cause  in  the  said  Superior  Court  of  Chan- 
cery, for  a  year,  or  such  further  time  as  the 
said  Superior  Court  of  Chancery  may  think 
reasonable;  to  be  further  proceeded  in,  in 
such  manner  as  the  parties  may  be  advised, 
for  their  benefit;  and,  on  such  further  pro- 
ceedings to  be  had  in  the  cause,  a  majority 
of  the  Court  is  of 'Opinion,  that  the  estate  of 
the  said  Fielding  Lewis  is  to  be  charged 
with  the  value  of  three  thousand  bushels  of 
wheat,  which,  in  the  said  recited  letter,  he 
said  he  was  manufacturing  into  flour,  and 
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proinised  to  apply  the  proceeds  thereof 
towards  discharging  the  said  debt,  the 
value,  or  proceeds  of  which,  to  be  ascer- 
tained in  such  manner  as  the  said  Superior 
Court  of  Chancery  shall  direct ;  and  fur- 
ther, to  inquire  whether  the  same,  or  any, 
and  what  part  thereof,  hath  been  by  the 
said  Fielding  Irewis  so  applied.  And  a 
majority  of  this  Court  is  further  of  opinion, 
that  the  benefit  of  the  appellant's  plea  of 
the  act  of  limitations  was,  and  is,  proper 
to  be  reserved  to  him  until  the  final  hearing 
of  this  cause ;  and  if,  upon  that  occasion, 
it  shall  appear  that  there  remains  any  sur- 
plus of  the  funds  appropriated  by  the  testa- 
tor, Fielding[  Lrewis,  specially,  to  the  pay- 
ment of  his  just  debts,  the  said  plea  ought 
not  to  operate  or  be  admitted  by  the  said 
Court  of  Chancery  to  bar  the  appellees  from 
a  decree,  for  so  much  thereof  as  shall  ap- 
pear to  remain  in  the  hands  of  the  appel- 
lant, after  payment  of  other  just  debts  of 
his  testator :  but  as  the  appellees  have  not 
shewn  themselves  to  be  within  any  of  the 
exceptions  contained  in  the  act  of  limita- 
tions, the  appellant  will  be  entitled  to  the 
benefit  of  the  said  act,  in  bar  of  a  recovery 
against  him,  beyond  the  balance  which 
may  so  appear,  upon  an  account  to  be  taken 
as  to  those  funds,  in  such  manner  as 
116  *the  said  Superior  Court  of  Chancery 
shall  direct.  It  is  therefore  decreed 
and  ordered,  that  the  cause  be  remanded  to 
the  said  Superior  Court  of  Chancery,  for 
further  proceedings  to  be  had  therein, 
agreeable  to  the  foregoing  opinion. 

Monday,  October  24,  1808.  The  following 
decree,  in  substance,  was  entered. 

The  whole  Court  was  of  opinion,  that  the 
decree  of  the  Chancellor  was  erroneous,  in 
this,  that  he  admitted  an  account  stated, 
and  an  affidavit  annexed  thereto,  to  be  evi- 
dence in  the  cause,  to  charge  the  estate  of 
Fielding  I^ewis,  deceased,  with  the  amount 
ot  that  account,  although  that  affidavit  was 
made  in  a  foreign  country,  without  the 
knowledge  of  the  party  sought  to  be  charged 
thereby,  nearly  seventeen  years  before  the 
commencement  of  the  appellees'  suit;  and 
although  there  is  no  proof  that  the  said 
Fielding  Lewis  ever  acknowledged  the 
justice  of  that  account,  or  promised  pay- 
ment thereof,  or  that  the  same  was  ever  seen 
either  by  himself,  or  by  his  executors,  or 
either  of  them,  previous  to  the  institution 
of  the  present  suit ;  and  although  the  two 
principal  items  therein,  amounting  respec- 
tively to  the  sum  of  1,8971.  13s.  5d.  and  2,5651. 
6s.  6d.  are  severally  stated  as  balances 
of  other  accounts  rendered  and  agreed, 
which  accounts  so  alleged  to  have  been 
agreed,  ought  to  have  been  produced, 
if  still  in  existence,  and  proved  as  alleged. 
As  also  in  this,  that  compound  interest  is 
charged  in  the  account  so  stated  and  exhib- 
ited ;  and  interest  is  allowed  by  the  decree 
upon  that  compound  interest,  from  the 
time  of  the  institution  of  the  appellees' 
suit :  as  also  in  this,  that  the  decree  pro- 
nounced is  for  the  aggregate  amount  of 
the  account  so  stated,  viz.  2,4881.  12s.  in- 
stead of  2,4481.  7s.  the  balance  stated  to  be 
due,  even  if  that  account  had  been  proper 
evidence  in  the  cause. 

Decree  reversed,  with  costs,  &c.  And  the 
Court  proceeding  to  pronounce  such  decree 


as  the  Superior  Court  of  Chancery  ought  to 
have  pronounced,  the  whole  Court  was 

117  *of  opinion,  that  the  letter   of  Field- 
ing Lewis  to  Anthony  Bacon,  dated 

the  24th  of  January,  1775,  acknowledging  a 
debt  due  from  him  to  the  said  Bacon,  in 
such  terms  as  shew  it  to  have  been  very 
considerable,  but  without  specifying  the 
amount  thereof,  of  which  there  is  no  evi- 
dence, affords  sufficient  reason  for  retain- 
ing the  cause  in  the  Superior  Court  of 
Chancery  for  a  year,  or  such  further  time 
as  the  said  Court  of  Chancery  may  think 
reasonable,  to  be  further  proceeded  in,  in 
such  manner  as  the  parties  may  be  advised 
for  their  benefit:  and  in  such  further  pro- 
ceedings to  be  had  in  the  cause,  a  majority 
of  the  Court  is  of  opinion,  that  the  estate 
of  the  said  Fielding  Lewis  is  to  be  charged 
with  the  value  of  3,000  bushels  of  wheat, 
which,  in  the  said  recited  letter,  he  said 
he  was  manufacturing  into  flour,  and  prom- 
ised to  apply  the  proceeds  thereof  towards 
discharging  the  said  debt;  the  value  or 
proceeds  of  which  to  be  ascertained  in 
such  manner  as  the  said  Court  of  Chancery 
shall  direct;  and  further,  that  the  said 
Court  of  Chancery  direct  an  inquiry  to  be 
made,  whether  the  same,  or  ^ny,  and  what 
part  thereof  hath,  by  the  said  Lewis,  been 
so  applied.  And  a  majority  of  the  Court  is 
further  of  opinion,  that  the  benefit  of  the 
appellant's- plea  of  the  act  of  limitations 
was,  and  is  proper  to  be  reserved  to  him, 
till  the  final  hearing ;  and  if,  upon  that  oc- 
casion, it  shall  appear  that  there  remains 
any  surplus  of  the  funds  appropriated  by  the 
testator.  Fielding  Lewis,  specially  to  the 
payment  of  his  just  debts,  the  said  plea 
ought  not  to  operate,  or  be  admitted  by 
the  said  Court  of  Chancery,  to  bar  the 
appellees  from  a  decree  for  so  much  thereof, 
as  shall  remain  in  the  hands  of  the  appel- 
lant, after  payment  of  other  just  debts  of 
his  testator :  but  as  the  appellees  have  not 
shewn  themselves  to  be  within  any  of  the 
exceptions  contained  in  the  act  of  limita- 
tions, the  appellant  will  be  entitled  to  the 
benefit  of  the  said  act,  in  bar  of  a  recovery 
against  him,  beyond  the  balance  which 
may  so  appear  upon  an  account  to  be  taken 
as  to  those  funds,  in  such  manner  as  the 
said  Superior  Court  of  Chancery  shall 

118  Mirect.     The  cause  was   remanded  to 
the    Superior   Court  of  Chancery,  for 

further   proceedings,  agreeable  to  the  fore- 
going opinion  and   decree. 


Robert   and  Samuel  Terrell  v.  Page's 

Administrator. 

Monday,  October  S4.  1806. 

Pleading  and  Practice— Repleader.*— it  is  a  (rood 
firrouod  for  arresting  judffment  and  awardinsr  a 
repleader  after  a  greneral  verdict  for  the  plaintiff, 
that  there  were  two  counts  in  the  declaration: 
the  one,  beffinnlnff  In  covenant,  and  concludlnir 
in  case:  and,  the  other,  entirely  in  case.  To 
which,  the  defendant  pleaded  only,  "that  he  had 
not  broken  the  covenants." 

This  was  an  appeal  from  a  judgment  of 
the  District  Court  of  Fredericksburg, 

Robert  and  Samuel  Terrell  brought  an 
action  of  covenant    upon  a  written     afttee- 


♦The  principal  case  is  cited  in  foot-notes 
V.  Demoville,  2  Call  23,  and  Dadley  y 
LeiGTh  5<S. 
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ment,  but  not  under  seal,  (a)  between  Mann 
Page,  of  the  one  part,  and  Robert  and 
Samuel  Terrell,  of  the  other,  (as  mentioned 
in  the  deed,)  but  signed  only  by  Mann 
Page  and  Samuel  Terrell,  whereby  **Page 
did  bind  himself  to  let  and  grant  unto  the 
said  R.  and  S.  T.  a  lease  of  his  mill,  to 
have  and  to  hold  the  same  from  one  to  three 
years,  as  they  may  chuse;"  **and  further  did 
bind  himself  to  keep  the  said  mill  in  good 
order  during  the  above  mentioned  lease." 
And  the  plaintiffs  say  that,  under  the 
agreement  aforesaid,  they  were  possessed 
of  the  said  mill  for  one  year,  and  fully 
complied  with  every  part  of  the  aforesaid 
agreement,  but  that  the  defendant  did  not 
comply  therewith  on  his  part,  for  that  the 
dam  was  broke  by  a  violent  flood  of  rain, 
and  the  defendant,  although  requested  to 
repair  it,  had  refused  so  to  do,  and  the 
plaintiffs  were  obliged  to  do  it,  at  the  ex- 
pense of  451.  whereby  he  became  liable  to 
pay  the  same  to  them,  and  assumed  to  pay 
the  same,  when  thereto  required.  Then 
there  follows  a  count  for  money  laid  out 
and  expended  to  the  defendant's  use,  which 
he  assumed  to  pay.  Nevertheless,  not  re- 
garding his  promises  and  undertakings  so 
made  as  aforesaid,  he  had  refused  to  pay  the 
plaintiffs,  &c.  The  defendant,  after  taking 
oyer  of  the  agreement,  pleads,  **that 
119  he  hath  not  broken  *^his  covenant  in 
manner  and  form  as  the  plaintiff 
hath  complained,  and  thereupon  issue  is 
joined."  The  Jury  found  a  verdict  for  the 
plaintiffs  in  these  words:  "We,  of  the  Jury, 
find  for  the  plaintiffs,  in  damages,  601.  6s. 
lOd."  The  County  Court  gave  judgment 
for  the  damages  so  assessed ;  but  on  an  ap- 
peal, taken  by  Page,  to  the  District  Court 
of  Fredericksburg,  the  judgment  was  re- 
versed, and  the  cause  remanded  to  the 
County  Court,  for  an  issue  to  be  made  up, 
and  tried  between  the  parties  i>n  the  second 
count;  the  judgment,  on  the  first  count 
being,  in  the  opinion  of  the  Court,  erro- 
neous, and  there  being  no  issue  joined  on  the 
second  count.  From  this  judgment,  the 
Terrells  appealed  to  this  Court. 

Williams,  for  the  appellant.  The  first 
count  in  the  declaration,  though  it  begins 
in  covenant,  is  essentially  in  assumpsit. 
It  charges  that  the  plaintiffs  paid  so  much 
money  for  the  repairs  of  a  mill,  which,  by 
the  terms  of  the  contract,  the  defendant 
was  bound  to  repair,  and  which  he  failed 
to  do.  In  consideration  of  which,  the  de- 
fendant assumed  to  repay  the  amount.  The 
second  count  is  also  indebitatus  assumpsit. 

The  plea  is  substantially  to  the  action ; 
and,  according  to  all  the  authorities,  if 
there  he  an  issue,  although  it  be  not  an  apt 
one,  it  is  aided  by  verdict ;  as  not  guilty, 
in  an  action  of  assumpsit,  (b) 

So,  in  assumpsit,  upon  several  promises, 
the  defendant  pleaded,  ''that  he  had  per- 
formed all  things  on  his  part  to  be  per- 
formed," and  it  was  held  to  amount  to  the 
general  issue,  (c) ■ 


(a)  See  2  Stra.  814,  Moore  v.  Jones;  2  Lord  Raym. 
1536.  S.  C. 

(b)  Cro.  Ellz.  470,  Corbyn  v.  Brown :  Cro.  Jac.  578, 
Jouce  V.  Parker.  &c. :  Lev.  142,  Elrinerton  v.  Doshant: 
1  Stra.  574,  Robinson  v.  Green;  8  Stra.  1082,  Mar- 
sham  v.  Qlbbs;  1  Hen.  &  Munf.  158,  Hunnicutt  and 
otbers  v.  Carsley. 

(c)  2  Lord  Raym.  968;  Taylor  v.  Sea,  1  Salk.  894, 
S.  C.  under  the  name  of  Sea  v.  Taylor. 


It  is  a  rule  in  pleading,  that  when  the  de- 
fendant   pleads    a     bad    plea,      which    is 
found  against  him,  the  plaintiff  may 

120  *have   judgment,    either   for   the  in- 
sufficiency or  falsity  of  the  plea.(d) 

If  the  above  positions  be  correct,  then 
the  judgment  of  the  County  Court,  though 
not  formal,  is  substantially  right:  1.  Be- 
cause the  plea  professes,  and  is  in  fact  an 
answer  to  the  whole  declaration.  2.  Be- 
cause the  issue  was  merely  an  informal 
one,  and,  having  been  found  for  the  plain- 
tiff, he  shall  have  judgment. 

But,  even  if  the  first  Cbunt  be  faulty,  yet 
the  second  is  clearly  good;  and  the  Jury 
having  found  for  the  plaintiff,  on  the  whole 
question  submitted  to  them,  on  the  merits, 
the  judgment  of  the  County  Court  ought  to 
be  sustained. 

Botts,  for  the  appellee.  The  first'  count 
in  the  declaration  is  incurably  bad.  It  is 
in  covenant  upon  a  simple  contract.  The 
writing  on  which  the  defendant  was 
charged,  is  merely  recited  in  haec  verba,  a 
mode  of  pleading  condemned  by  this  Court 
in  Cooke  v.  Sims,  (e)  The  paper  is  not 
averred  to  have  been  signed  or  delivered  by 
Page;  and,  it  would  seem,  on  its  face, 
never  to  have  been  perfected ;  for  it  is  only 
signed  by  two  out  of  three  contractin|r  par- 
ties. The  breach  is  not  one  fitted  to  the 
agreement  to  execute  a  lease,  but  it  would 
do  for  a  breach  to  an  ordinary  covenant  in 
a  lease.  The  paper  in  the  record  imports 
no  lease  in  itself.  It  could  not  create  a 
tenancy.  It  was  a  mere  project  of  an  agree- 
ment  to  execute   a   lease.     Even  the 

121  commencement  *of   the  tenancy,  and 
the  election  of  the  plaintiffs   to    take 

the  tenement  for  one  or  three  years,  was 
left  to  be  fixed  by  the  lease.  To  suppose 
that  the  tenancy  was  created  without  the 
lease,  would  be  to  do  violence  to  the  plain 
words  of  the  writing,  and  to  do  injustice 
between  the  parties.  The  cases  in  eject- 
ments where  the  distinction  has  been  taken 
between  an  agreement  to  lease,  and  a  writ- 
ing containing  words  of  present  demise, 
are  decisive  on  the  law  of  this  point.  The 
injustice  would  consist  in  surprising  the 
landlord  with  a  premature  tenancy,  in  which 
one  only  of  two  joint-tenants  would  be  bound 
in  the  agreements  on  their  parts  to  be  per- 
formed. The  declaration  avers  that,  under 
the  agreement,  the  plaintiffs  were  possessed 
for  one  year.     If  the  agreement  was  merely 


(d)  1  Bac.  Abr.  Gwil.  edit  164,  in  notes,  let.  (E.)  4, 
cites  1  Sid.  289;  Walsinffham  v.  Combe.  1  Lev.  163. 
S.  C.(l) 

(e)  8  Call,  89,  and  Hord  v.  Dishman.  2  Hen.  & 
Manf.  596. 


(1)  Quaere,  whether  the  aathorities  cited  by 
Bacon,  support  the  sreneral  position  advanced  in 
the  text  The  case  of  Walslnfirham  v.  Comlie,  (l  Sid. 
289,  and  1  Ley.  18S,)  mereb'  proves  that  an  Informal 
issue  is  cured  by  verdict,  but  not  an  immaterial 
one:  and  the  distinction  between  these  issues  is 
well  explained  in  1  Lev.  82.  S«rjeant  v.  Fairfax. 
The  other  cases  cited  by  Bacon,  as  establlshlnflr  the 
same  point  viz.  Moor,  899,  Hide  v.  Dean  and  Canons 
of  Windsor.  Cro.  Eliz.  457,  S.  C.  and  2  Lieon.  116, 
Gray  and  Constable's  case,  seem  as  little  applicable. 
It  is  to  be  reerretted  that  a  book  in  such  ereneral  use 
as  Bacon's  Abridgment,  and  one  deservedly  held  in 
such  hifirh  estimation  by  the  profession,  should 
abound  in  so  many  errors,  both  as  to  reference  and 
doctrine.  Some  future  editor,  we  may  hope,  will 
see  the  propriety  of  examining  all  the  references, 
and  not  content  himself  with  merely  copying*  the 
errors  of  his  predecessor.— Note  in  Original  Edition. 
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inchoate,  and  there  were  in  it  no  words  of 
present  demise,  the  plaintiffs  could  not  be 
possessed  under  it.  The  declaration  does 
not  aver  that  the  injury  to  the  dam  hap- 
pened within  the  year  of  the  plaintiff's  pos- 
session. This  is  a  defect  in  the  plaintiff's 
case,  and  not  in  the  mode  of  setting  it  out. 
The  injury  to  the  dam  was  not  provided  for 
by  the  agreement.  The  Court  might  be 
wearied  with  further  objections  to  the  first 
count,  but  enough  have  been  enumerated. 
Proving  the  first  count  to  be  bad  would 
sustain  the  verdict  on  the  second,  if  there 
was  any  issue  on  it. 

The  defendant  craved  oyer  of  the  cove- 
nants, and  pleaded  he  had  not  broken  his 
covenants.  It  is  only  by  a  perversion  of  all 
sense  and  language,  that  this  can  be  turned 
into  non-assumpsit.  It  is  to  contend  that  a 
plea  of  any  thing  is  a  plea  to  every  thing. 
There  are  cases  in  which  not  guilty  in 
debt  or  assumpsit,  is  cured  by  verdict ;  but 
in  these  the  parties  appeared  to  have  gone 
to  trial  on  the  merits,  and  there  were  no 
counts  to  which  not  guilty  could  be  intended 
to  apply,  except  the  counts  in  debt  or  as- 
sumpsit. By  necessary  intendment,  there- 
fore, to  support  the  justice  of  the  case,  and 
to  avoid  the  total  uselessness  of  the  plea, 
the  Court  will  apply  it  to  the  declaration. 
But  if  not  guilty  were  pleaded  in  a  suit 
where  assumpsit  and  tort  were  joined, 
122  the  plea  would  have  *its  natural  and 
useful  effect  by  being  confined  to  the 
tort ;  and,  in  such  case,  the  Court  would  not 
apply  it  to  both  counts. 

In  the  case  at  bar,  the  ^lea  is  not,  in 
short,  **not  guilty,"  but  it  is,  that  the  de- 
fendant had  not  bv'oken  the  covenants.  It 
is  obvious  that  this  was  intended  for  the 
first  count  alone,  and  that  the  verdict  was 
upon  the  issue  formed  on  it.  The  plea  to 
the  covenant  was  to  be  imputed  to  the 
plaintiff,  whose  complaint  was  in  covenant. 
It  would  be  as  unjust,  as  it  would  be  ab- 
surd, to  make,  by  legal  legerdemain,  an 
issue  that  never  entered  into  the  minds  of 
the  parties,  nor  was  heard  of  by  the  Jury. 
Wednesday,  October  26.  The  Judges  gave 
their  opinions. 

JUDGE  TUCKER,  having  stated  the 
case  as  above,  proceeded. 

Here  are  two  counts  in  this  declaration ; 
the  one  begins  in  covenant,  and  concludes 
in  case;  the  second  is  altogether  in  case. 
There  is  but  one  plea,  and  that  is  to  the 
count  which  begins  in  covenant,  leaving 
the  other  count  unanswered. 

Upon  a  view  of  this  agreement,  it  ap- 
pears not  to  be  a  lease  in  itself,  nor  even  a 
demise,  but  an  agreement  to  cnake  a  lease 
with  certain  covenants  and  conditions 
therein,  (a)  The  only  breach  capable  of 
being  assigned  upon  this  agreement,  (to 
which  Samuel  Terrell  only,  and  not  Robert 
and  Samuel, (b)  is  a  party,)  would  be,  that 
the  defendant  refused  to  make  a  lease  pur- 
suant thereto;  and  as  Robert  Terrell, 
though  named,  is  not,  in  fact,  a  party  to 
this  agreement,  no  action  can  be  sustained 
by  him  upon  it.  I  am,  therefore,  of  opin- 
ion, that  judgment  ought  to  be  arrested 
upon  the  first  count ;  and  that  upon  the  sec- 
ond count,  there  being  no  non  pros  entered 


(a)  See  2  Call.  84.  tbe  opinioD  of  Judgb  Lyons. 

(b)  See  E8p.  N.  P.  246.  8d  edit. 


by  the  plaintiff,  the  cause  ought  to  be  sent 
back  for  further  proceedings  to  be  had  upon 
that   count,    agreeably    to   the  decision  in 

Cooke  V.  Simms.  (c) 
123         VUDGE  ROANE  was   of   opinion, 
that   the   judgment    of    the    District 
Court  was  perfectly  correct,    and    ought   to 
be  affirmed. 

JUDGE  FLEMING  concurred. 

By  the  whole  Court,  (absent  JUDGE 
LYONS,)  the  judgment  of  the  District  Court 
affirmed,  and  the  cause  remanded  for  fur* 
ther  proceedings. 


Spotswood  V.  Price,  Executor  of  Claiborne, 
&c. 

Taesday,  October  25. 1808. 

Bxecntors  and  Administrators— Action  ai:alnst— Dev- 
astavit—Dotlnet— Judgment.*— If  an  executor 
obtain  a  jaderment,  for  a  debt  due  to  his  testator, 
asrainst  the  administrator  of  the  debtor,  to  ba 
levied  of  the  ffoods  and  chattels  of  the  intestate, 
&c.  and,  afterwards,  brinff  an  action  of  debt 
against  the  administrator,  sng-firestinfir  a  devasta- 
vit, and  declare  in  the  detinet  only,  he  cannot 
have  jadfirmentde  bonis  proprils  of  the  adminis- 
trator, but  only  de  bonis  testa toris. 

Same— Same— Same.— To  entitle  the  plaintiff  to  a 
judgment  de  bonis  proprils.  in  such  case,  he  ought 
to  declare  in  the  debet  and  detinet 

This  was  an  appeal  from  a  judgment  of 
the  District  Court  of  Fredericksburg, 
affirming,  with  damages  and  costs,  a  judg- 
ment of  the  County  Court  of  Spotsylvania, 
recovered  by  the  appellee  against  the  ap- 
pellant. 

Robert  Price,  styling  himself  executor  of 
Philip  Claiborne,  who  was  assignee  of  Wil- 
liam Dandridge,  Bzeculor  of  William 
Armistead,  deceased,  instituted  an  action 
of  debt,  suggesting  a  devastavit,  in  the 
County  Court  of  Spotsylvania,  against  Al- 
exander Spotswood.  The  declaration  was 
in  the  detinet  only,  for  1181.  Os.  4d.  and  5 
dollars  and  12  cents;  and  charged  that  the 
plaintiff,  theretofore,  in  the  said  Court,  re- 
covered a  judgment  against  the  said  Alex- 
ander Spotswood,  as  administrator  of  Wil- 
liam Daingerfield,  deceased,  for  the  above 
sum,  being  the  debt  and  costs,  to  be  levied 
of  the  goods  and  chattels  of  the  said  Dain- 
gerfield, if  so  much,  &c.  and  concludes  with 
an  averment,  that  after  the  rendition  of  the 
said  judgment,  the  defendant,  (Spotswood, 
now  appellant, )  eloined,  wasted,  and  dis- 
posed of,  to  his  own  use,  the  goods  and 
chattels  of  his  intestate,  to  the  value  of  the 
debt  and  costs  thereby  claimed.  The  dam- 
ages were  laid  at  1001. 
124  *The    defendant    (Spotswood,    now 

appellant)  pleaded,  that  he  had  ''fully 
administered  all  and  singular  the  goods  and 
chattels,  rights  and  credits  of  the  said  Wil- 
liam Daingerfield,  deceased,  which  had 
come  to  his  hands  to  be  administered  ;*'  and 
concludes  with  a  verification.     To  this  plea 


(c)  2  Call. ». 

^Bxecntors  and  Administrators— Personal  Judgment. 

—The  principal  case  is  cited  in  foot-note  to  Pugrh  v. 
Jones.  0  Leiffh  299:  foot-note  to  Wills  v.  Dunn.  5 
Gratt  384:  Jones  v.  Reld.  18  W.  Va.  870. 

Same  —  Devastavit  —  Declaration.  —  In  d  e  vastavl  t 
affainstan  executor,  the  plaintiff  may  declare  in 
debet  2in&.  detinet  \Mttx\  yet  if  he  declares  in  detinet 
only,  it  is  not  bad.  but  he  shall  only  have  Judfirment 
de  bonis  testatoris.  Bailey  v.  Beckwith.  7  Leigh  (107. 
citinff  Spotstuood  v.  Price,  8  Ben.  <&  M.  128. 

See  monosraphicnoteon  "Executors  and  Admin- 
istrators" appended  to  Rosser  v.  Deprlest.  5Gratt  0. 
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there  was  a  general  demurrer  and  joinder. 
The  County  Court,  on  argument  of  the  de- 
murrer, gave  judgment,  that  the  plea  of  the 
defendant,  and  matters  therein  contained, 
were  not  sufficient  in  law  to  bar  the  plain- 
tiff's action.  Judgment  was  thereupon  ren- 
dered for  the  debt  in  the  declaration 
mentioned,  and  a  writ  of  inquiry  awarded  to 
ascertain  the  damages.  The  Jury  assessed 
them  at  1181.  Os.  4d.  and  5  dollars  12  cents, 
the  sum  claimed  in  the  declaration.  For 
this  sum  and  costs,  judgment  was  entered 
against  Spotswood,  who  appealed  to  the 
District  Court;  and  the  judgment  of  the 
County  Court  having  been  there  affirmed, 
he  again  appealed  to  this  Court. 

Williams,  for  the  appellant.  The  first 
proposition  for  which  I  shall  contend,  is, 
that  the  declaration  should  have  been  in 
the  debet  and  detinet,  and  not  in  the  det- 
inet  only.  Upon  looking  into  the  authori- 
ties, one  will  be  found, (a)  where  the 
plaintiff  declared  in  the  detinet  only,  and 
the  judgment  was  sustained :  but  that  was 
after  verdict,  this  is  after  demurrer;  and 
the  court  will  go  back  to  the  first  fault  in 
the  pleadings,  which  is  in  the  declaration. 
The  most  that  the  plaintiff  could  recover, 
under  such  a  declaration  as  this,  would  be 
a  judgment  de  bonis  testatoris;  but  this 
being  a  judgment  de  bonis  propriis,  it  is 
error. 

The  demurrer  to  the  plea,  in  the  County 
Court,  admitted,  that  the  defendant  had 
fully  administered,  and  therefore  judgment 
ought  to  have  been  rendered  in  his  favour. 
The  plaintiff,  instead  of  demurring,  should 
have  replied  the  judgment,  by  way  of  es- 
toppel ;  and  not  having  done  so,  he  cannot, 
upon  a  general  demurrer,  use  it  as  such. 

Another  error  was,  that  the  damages  laid 
in  the  declaration,  were  1001.  only,  and 
the  verdict  and  judgment  were 
125  *for  1181.  Os.  4d.  and  the  costs  of  the 
former  judgment.  The  plaintiff  can 
only  recover  in  damages;  and  he  cannot 
obtain  a  judgment  for  more  than  he  has 
laid  in  his  declaration. 

Botts,  for  the  appellee.  If  the  action  had 
been  brought  by  Price,  in  his  own  right, 
the  declaration  should  have  been  in  the 
debet  and  detinet.  The  recovery  of  the  first 
judgment  by  him,  as  executor,  did  not 
make  the  sum  recovered  due  to  him,  which 
his  own  first  declaration,  by  being  in  the 
detinet,  supposed  to  be  owing  to  his  testa- 
tor. If  the  recovery  on  a  declaration  prop- 
erly in  the  detinet,  should  be  understood  to 
change  the  owing  from  the  testator  to  the 
plaintiff,  the  judgment  would  not  accord 
with  its  own  declaration.  In  a  late  case, 
greatly  laboured,  in  the  Federal  Court,  it 
was  decided  that  the  administrator  de  bonis 
non,  was  entitled  to  revive  the  judgment 
obtained  by  the  first  representative  of  the 
deceased.  This,  however,  could  not  have 
been  done,  nor  the  law  have  been  so  estab- 
lished, if  the  debt  was  changed  from  the 
right  of  the  testator  to  the  executor,  on  the 
latter's  obtaining  this  judgment 

If  I  am  wrong  in  this,  still  the  fault  is 
cured.  Suppose  a  general  demurrer  had 
been  filed  to  this  deed — then  the  act  of  As- 
sembly (b)    would    have   sustained  it.     The 

(a)  3  East.  2,  Hope  v.  Bairae  &  Tbompson. 

(b)  Eev.  Code,  vol.  1.  c.  76,  s.  27,  p.  112. 


rule  is,  that  upon  a  demurrer  to  the  plea, 
you  shall  go  back  to  the  first  fault;  that  is, 
the  first  fault  that  would  be  fatal  on  gen- 
eral demurrer ;  for  by  pleading,  and  not  as- 
signing specially,  faults  in  form,  under  the 
reason  of  the  statute,  they  are  waived.  To 
say  that  the  defendant  owes  to  the  plaintiff, 
or  to  omit  such  allegation,  has  nothing  to 
do  with  the  **very  right  of  the  case.*' 
Whether  the  defendant  does  owe  to  the 
plaintiff  or  not,  is  to  be  determined  by 
the  case  made  out  in  the  declaration.  If  the 
case  at  bar  shews  that,  according  to  law, 
the  defendant  owed  to  Price,  it  was  unnec- 
essary to  state  in  terms  that  matter  of  legal 
inference.  What  single  purpose  could  it 
answer?  The  books  treat  these,  I  know,  as 
words     of     cabalistic    import.      Roles    of 

?ractice  are  not  like  rules  of  property, 
'he  former  should  be  moulded  to  attain 
justice.  To  omit  the  subscription 
126  of  John  Doe  *and  Richard  Roe,  was 
once  held  fatal  to  a  declaration  upon 
demurrer. 

The  judgment  was  only  inducement,  and 
was  therefore  properly  set  out  by  way  of 
recital.  The  wasting  was  the  gist  of  the 
action. 

The  declaration  charged  a  wasting  of 
the  assets  generally.  The  plea  is  fatally 
incorrect  in  confining  itself  to  the  assets 
which  accrued  before  the  rendition  of 
the  judgment  in  the  declaration  men- 
tioned. It  only  answered  a  part  of  the 
plaintiff's  case,  being  an  affirmative  preg- 
nant with  a  negative. 

The  declaration  charged  a  waste  of  assets. 
Devastavit  vel  non,  would  have  opposed  a 
negative  to  an  affirmative.  Fully  adminis- 
tered was  answering  an  affirmative,  with  an 
affirmative.  A  traverse  was  easentiallj 
necessary  to  make  the  plea  issuable. 

But  the  judgment  was  an  estoppel  to  the 
defendant  to  deny  assets  to  satisfy  the 
judgment,  or  to  affirm  any  fact  incompati- 
ble with  the  receipt  of  sufficient  assets.  If 
the  defendant  had  fully  administered  the 
assets,  admitted  by  the  judgment,  in  pay- 
ing other  debts,  it  was  a  devastavit.  The 
declaration  shewed  the  estoppel.  A  repli- 
cation of  it  would  only  have  been  to  shew 
it  again.  As  to  the  diamages,  the  defend- 
ant may  get  clear  of  them  by  paying  the 
debt.  The  judgment  is  rendered  for  the 
debt  to  be  discharged  by  the  damages. 

Tuesday,  November  1.  The  President  de- 
livered the  opinion  of  the  Court:  That  the 
appellee,  not  having  charged  the  appellant, 
in  his  declaration,  in  the  debet  and  detinet, 
as  he  mi^ht,  but  in  the  detinet  only, 
was  not  entitled  to  a  judgment  against  him 
de  bonis  propriis,  but  de  bonis  testatoris 
only.  Judgment  reversed  with  costs,  Ac 
and  entered  according  to  the  principles  of 
this  opinion. 

127      *Moore'8    Administrator   v.     Dawney 
and  Another,  Administrators  of  Bell. 

October,  1806. 

Trespass-QlJt  of  Action  Most  Be  Udd-Pleadlac  by 
Recital— Effect  of  Verdict.*— The  ffist  of  the  action 


*Plesdiiiff-Tree|HMS-Ple«iinff  by  Way  of  Redtal- 
Statute  of  Jeofallf .— On  ibis  question  the  princiital 
case  is  cited  in  foot-note  to  Winston  y.  Francisco.  S 
Wash.  187;  foot-noU  to  Chichester  t.  Vass.  1  Call  O: 
foot-note  to  Hord  v.  Dishman,  3  Hen.  &  M.  5SS:  Bal- 
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mnst.  In  all  cases,  be  directly  and  positively 
ayerred,  in  the  declaration:  therefore,  if,  in  tres- 
pass the  plaintiff  declare  ''for  that  whereas,'*  Stc 
and  do  not  make  a  positive  averment,  it  is  error, 
and  will  not  be  cured  by  verdict 

Same— Affftlost  Sheriff  for  Acts  of  Deputy. t— An  action 
of  trespass  lies  airainst-  a  High  Sheriff  for  the 
tortious  act  of  his  deputy,  as  such. 

Same— By  Administrator— Verdict.— If  an  administra- 
tor declare  (in  trespass)  that  the  defendant  with 
force  and  arms,  entered  his  (the  plaintiff's)  close, 
and  took  there  from,  certain  slaves  belonglnfir  to 
the  estate  of  his  intestate,  it  will  be  intended, 
after  verdict,  that  the  trespass  was  committed  on 
the  plantation  of  his  intestate,  and  that  the  plain- 
tiff was  in  possession  thereof,  for  the  purpose  of 
flDlshinflr  the  crop,  by  virtue  of  the  act  of  Assem- 
bly. (Rev.  Clkxie,  1  vol.  c.  98,  s.  46,  p.  166.) 

aiffts-By  Father  to  Dauffhter— In  Consideration  of 
narrtaset-Case  at  Bar.— A  father  possessed  of  an 
ample  fortune  having  sent  certain  of  his  slaves, 
immediately  after  the  marriasre  of  one  of  his 
daufirhters,  to  her  husband,  in  whose  possession 
they  remained,  without  interruption  or  claim, 
until  his  death,  which  happened  two  years  and 
four  months  afterwards:  it  will  be  presumed,  (no 
proof  of  fraud  appearinsr.)  that  such  slaves,  beinar 
no  more  than  a  reasonable  provision  for  the 
daughter  at  the  time,  were  a  ffift  in  considera- 
tion of  the  marriasre:  and  the  riffht  of  the  repre- 
sentatives of  the  husband  is  crood  asrainst  the 
creditors  of  the  father. 

The  appellees,  in  their  character  of  ad- 
ministrators of  Thomas  Bell,  deceased, 
brought  an  action  of  trespass  in  the  Dis- 
trict Court  of  f*redericksburg,  against  the 
appellant's  testator,  in  bis  life-time,  as  late 
High  Sheriff  of  Orange  County ;  and  de- 
clared, **for  that  whereas,"  G.  L.  Grasty, 
one  of  his  deputies,  under  colour  of  an  ex- 
ecution, in  behalf  of  a  certain  John  Allen, 
against  the  goods  and  chattels  of  a  certain 
Zachariah  Burnley,  with  force  and  arms, 
entered  the  plaintiff's  close,  and  took  and 
carried  away  therefrom,  eight  slaves,  by 
name,  belonging  to  the  estate  of  their  in- 
testate; concluding,  in  the  usual  way,  to 
their  damage  of  3,(X)01.     Plea,  not  guilty. 

At  the  trial,  a  demurrer  to  the  evidence 
was  filed,  from  which  it  appeared,  that 
Thomas  Bell,  the  plaintiff's  (now  appel- 
lee's) intestate,  in  the  month  of  December, 
1795,  intermarried  with  Sally,  the  daughter 
of  Zachariah  Burnley;  that  immediately 
after  the  marriage,  Burnley  sent  the  slaves 
in  the  declaration  mentioned,  to  the  said 
Thomas*  Bell,  in  whose  possession  they  re- 
mained till  his  death,  in  April,  1795,  a  few 
days  previous  to  which  his  wife  died ;  that, 
after  the  death  of  Thomas  Bell,  viz.  on  the 
23d  of  May,  1796,  an  execution  was  issued 
from  the  Clerk's  office  of  the  District  Court 
of  Fredericksburg,  at  the  instance  of  John 
Allen,  against  Zachariah  Burnley,  upon  a 
judgment  of  that  Court  rendered  in  April, 
1795,  and  founded  on  a  contract  made  in  the 
year  1784 ;  which  execution  was  levied 
128  on  the  *said  slaves,  then  in  the  pos- 
session of  the  plaintiffs,  (the  appel- 
lees, )  and  who  had  been  possessed  of  them 
from  the  death  of   the    said   Thomas   Bell, 


lard  V.  Leavell,  5  Call  581;  Fall  v.  Overseers  of 
Auernsta,  8  Munf.  R09:  Lomax  v.  Hord.  8  Hen.  &  M. 
271:* Farmers'  Bank  v.  Clarke.  4  Leisrh60Q;  Burton  v. 
Hansford,  10  W.  Va.  476;  Battrell  v.  Ohio  River  R. 
Co.,  84  W.  Va.  233,  284,  12  S.  E.  Rep.  700;  Spiker  v. 
Bohrer.  87  W.  Va.  263.  264,  16  S.  E.  Rep.  577. 

-t-Sheiiff— Liability  for  Acts  of  Deputy.— The  principal 
case  is  cited  in  foot-note  to  James  v.  M'Cubbln,  2Call 
273:  Mosby  v.  Mosby,  9  Gratt  604,  605;  Garrett  v. 
Hutchinson,  86  V a.  875, 11  S.  E.  Rep.  406.  See  mono- 
graphic note  on  "Sheriffs  and  Constables**  appended 
to  Goode  v.  Gait,  Qtlm.  153. 

^Ifts— In  Consideration  of  Marriage.— The  principal 
case  is  case  is  cited  in  Hayes  v.  Jones,  2  Pat  &  H.  603. 
See  monoirraphic  note  on  ''Gifts'*  appended  to  Bar- 
ker V.  Barker.  2  Gratt.  844. 


their  intestate,  as  a  part  of  whose  estate 
they  had  been  appraised ;  that  the  sale  was 
forbidden  by  the  plaintiffs,  of  which  the 
Sheriff  took  no  notice,  but  sold  the  said 
slaves  in  discharge  of  the  aforesaid  execu- 
tion; that,  at  the  time  of  the  marriage 
above  stated,  Zachariah  Burnley  was  pos- 
sessed of  a  large  fortune ;  that  he  had  been 
in  the  habit  of  giving  each  of  his  daugh- 
ters, upon  their  marriage  and  going  to 
house-keeping,  seven  slaves,  and  had  fre- 
quently declared  his  intention  of  making  a 
similar  provision  for  the  rest  of  his  chil- 
dren, under  like  circumstances.  Then  fol- 
lows, as  a  part  of  the  evidence  demurred  to, 
a  certificate  of  the  Clerk  of  Orange  County, 
of  William  Moore's  being,  at  the  time  of  the 
service  of  the  said  execution.  High  Sheriff 
of  the  said  County,  and  of  Grasty's  having 
been  duly  qualified  as  one  of  his  deputies. 
There  is  also  in  the  record,  a  deed  from 
^achariah  Burnley  to  his  son  Reuben,  dated 
the  23d  of  January,  17%,  for  forty  nine 
slaves;  (in  which  deed  the  consideration  is 
expressed  to  be  2,2251.)  together  with  the 
inventories  and  appraisements  of  the  estate 
of  Zachariah  Burnley,  (who  died  in  May, 
1800, )  and  of  Thomas  Bell. 

The  Jury  found  a  verdict  for  the  plain- 
tiffs, for  4321.  damages,  subject  to  the  opin- 
ion of  the  Court  upon  the  demurrer  to 
evidence. 

On  argument  of  the  demuxrer,  the  Dis- 
trict Court  gave  judgment  for  the  plaintiffs 
(the  appellees)  for  the  damages  assessed  by 
the  jury,  together  with  the  costs.  From 
this  judgment  Moore  took  an  appeal,  pend- 
ing which  he  died ;  and  it  was  revived,  by 
consent,  against  his  administrator. 

Warden,  for  the  appellant,  relied  on  the 
following  points: 

1.  That  an  action  of  trespass  would  not  lie 
against  the  High  Sheriff,  for  the  act  of  his 
deputy.  The  officer  who  takes  the  prop- 
erty is  alone  liable.  Trespass  is  an  imme- 
diate injury,  and  the  person  who  commits 
it,  is  answerable  for  his  conduct.     On  this 

point,  he  referred  to  Dalton's  Sheriff, 
129      *10S,  who  cites  Keilway  119,  120 ;  Roll. 

Abr.  552;  O.  9,  translated  and  incor- 
porated in  20  Vin.  Abr.  458,  pi.  9,  Ibid.  459, 
pi.  1,  Ibid.  460,  pi.  1. 

2.  That  an  administrator,  as  such,  can- 
not be  possessed  of  a  close  which  may  be 
broken ;  for  which  trespass  quare  clausum 
fregit  will  lie.  The  gist  of  the  action  is 
the  breaking  of  the  close ;  the  taking  after- 
wards is  like  any  other  taking.  If  Bell 
had,  by  his  will,  devised  lands  to  his  ex- 
ecutors to  be  sold,  that  circumstance  should 
have  been  stated,  and  that  thus  it  become 
their  close.  But  no  property  whatever  is 
alleged  in  this  declaration ;  and  that  omis- 
sion is  fatal  even  after  verdict,  (a) 

3.  That  slaves  being  living  things,  and 
rational,  as  we  must  intend,  could  have  no 
value ;  but  might  have  had  a  price.  If,  in 
a  declaration,  you  state  the  value  of  a  liv- 
ing thing,  it  is  fatal,  (b)  This  holds  good, 
as  well  in  trespass  as  detinue. 

On  the  merits,  he  contended,  there  was 
no  proof  of  any  gift  of  the  slaves  to  "B^V^^ 
so  as  to  make  his  possession    of   tH^Y-^    ^^ 


^x^^*^^** 


(a)  2Mor.  Att   Vade  Mecnm,  S80.  tit. 
in  Trespass,  div.  9. 

(b)  Style's  Rep.  182.  Dell  and  Brown. 
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exception   to   the  general  proyisions  of  the 
law  concerning  gifts  of  8laye8.(a) 

Williams,  for  the  appellees.  In  this  case, 
Mr.  Warden  seems  to  suppose  that  he  is  at 
liberty  to  except,  as  upon  a  special  de- 
murrer. He  ought  to  recollect,  however, 
that  it  is  a  demurrer  to  evidence ;  which 
will  be  considered  by  the  Court  as  a  gen- 
eral verdict.  This  is  the  law,  both  of 
England,  and  this  country,  (b) 

The  first  objection  of  Mr.  Warden,  is  to 
the  action  itself,  in  being  brought  against 
the  High  Sheriff  for  the  act  of  his  deputy. 
After  the  decisions  of  the  Courts  of  Eng- 
land, in  Saunderson  V.  Baker  and  Martin  (c) 
in  the  Common  Pleas,  of  Ackworth  v. 
Kempe(d)  in  the  King's  Bench,  and  of 
James  v.  M'Cubbin(«)  in  this  Court,  the 
question  is  for  ever  at  rest.  In  the  case  in 
Douglas,  all  the  authorities  were  reviewed, 
and    those    relied   on  by  Mr.  Warden,  were 

expressly  overruled. 
130  *As  to  the  exception  that  the  appel- 
lees, in  their  character  of  adminis- 
trators, could  not  have  a  close,  it  is 
unnecessary  to  be  considered,  on  the  gen- 
eral doctrine.  This  is  a  case  where  they 
were  authorised  and  required  to  retain  pos- 
session, under  the  particular  provisions  of 
our  own  laws,(f)  for  the  purpose  of  finish- 
ing the  crop:  and  if  a  case  can  be  made 
out  which  will  support  the  action,  the 
Court,  after  a  general  verdict  or  demurrer 
to  evidence,  will  presume  it  was  proved  to 
the  Jury.  Even  admitting  that  some  parts 
of  the  declaration  state  improper  grounds 
of  action,  yet  there  are  others  clearly  good, 
and,  after  verdict,  the  Court  will  intend 
that  the  Jury  gave  damages  for  the  action- 
able parts  only  of  the  declaration. (1) 

The  objection,  that  no  property  is  stated 
in  the  plaintiffs,  arises  tcom  a  misconcep- 
tion of  the  effect  of  the  declaration.  But 
whether  it  be  so  or  not,  is  immaterial  after 
verdict,  (g)  So,  with  respect  to  price  or 
value;  if  both  had  been  omitted,  it  would 
have  been  aided  by  the  statute  of  jeofails. 
In  detinue,  where  you  go  for  the  specific 
thing,  it  is  necessary  to  state  the  place  or 
value;  and  the  omission,  on  special  de- 
murrer, might  be  fatal;  but  in  trespass  or 
trover  it  is  not  material,  (h) 

It  may  be  said  that  the  administrators 
should  have  declared  in  their  own  names. 
To  this  objection  it  may  be  answered,  that 
wherever  the  property,  or  damages,  if  re- 
covered, would  be  assets,  it  is  not  error  to 
declare  in  the  character  of  representatives 
of  the  deceased.  Indeed,  the  plaintiff  may 
declare  in  either  way.  (i) 

It  will  probably  be  contended,  that,  this 
being  a  declaration  in  trespass,  the  word 
whereas,  in  the  commencement  will  vitiate 


(a.)  See  Rev.  Code.  vol.  1.  c.  108.  p.  192,  s.  47,  48. 
(b  )  2  Wasb.  203.  Stephens  v.  White. 

(c)  2  Wm.  Black.  832,  8  Wlls.  800,  S.  C. 

(d)  Douar.  40. 


<e)  2  Call.  273. 

(f)  See  Rev.  Code.  vol.  1 .  c. 

(1)  r 


.  02,  p.  166.  8.  46. 

,.,  See  2  Johnson's  (N.  Y.)  Rep.  283,  Steele  v. 
"Western  Inland  Lock  Navigation  Company;  Ibid. 
442.  Pbetteplace  v.  Steele,  and  the  cases  there  cited. 
—Note  in  OrlfiTinal  Edition. 

(g)  1  Ld.  Raym.  280,  Fontleroy  v.  Aylmer,  6  Bac. 
Abr.  Gwtl.  ed.  600. 

(h)  20  Vin.  585,  pi.  4.  2  Wash.  102.  Pearpolnt  v. 
Henry. 

(1)  4  Term  Rep.  277.  281.  Cockerill  and  wife.  Ex- 
ecutrix of  Moody,  V.  Kynaston. 


it.  But  since  the  decision  of  the  Court  of 
King's  Bench,  in  Douglas  v.  Hall,(k)  and 
of  the  Common  Pleas,  in  White  v.  Shaw,(l) 
the  law  has  been  considered  as  settled,  that 
it  is  well  enough  after  verdict. 

131  *The  merits  of  the  case  are  clearly 
with  the   appellees.     From   the   facts 

stated  in  the  demurrer  to  the  evidence,  a 
Jury  ought  to  have  inferred,  and  the  Court 
will  presume  a  gift  to  Thomas  Bell ;  conse- 
quently, the  continued  possession  in  him, 
excepted  the  case  from  the  operation  of  the 
statute  to  prevent  fraudulent  gifts  of  slaves,, 
and  the  talcing  by  the  Sheriff  was  clearly 
a  trespass. 

Randolph,  in  reply.  The  declaration 
charges  an  entry  into  the  plaintiffs'  close, 
and  taking  away  slaves  belonging  to  the 
estate  of  their  intestate.  This,  then,  is  a 
mixed  demand,  for  an  injury  done  to  the 
plaintiffs  and  to  their  intestate.  The  dam- 
ages for  breaking  the  close,  belong  to  the 
plaintiffs  in  their  own  right ;  those  for  tak- 
ing away  the  slaves  would  be  assets.  No 
principle  is  better  established  than  that  you 
cannot  join  in  the  same  action,  a  demand 
in  your  own  right,  and  in  a  representative 
character.  It  is  said,  however,  that  the 
slaves  were  employed  on  the  land  of  the  in- 
testate, in  finishing  the  crop.  This  is  not 
stated  in  the  demurrer  to  evidence,  nor  can 
it  be  presumed. 

But  the  quod  cum  in  the  declaration,  is 
decisive  of  the  question.  This  Court  has 
decided,  during  the  present  term,(m)  that 
the  quod  cum  in  a  declaration  in  trespass 
is  fatal. 

[JUDGE  ROANE.  There  was  some  dif- 
ference of  opinion  on  the  point,  whether 
the  quod  cum  would  be  fatal  after  verdict. 
In  the  case  of  Hord  v.  Dishman,  there  was 
a  general  demurrer  filed  by  the  plaintiff  to 
the  defendant's   plea.] 

Randolph.  There  can  no  difference  on 
this  point,  between  a  general  demurrer 
and  a  verdict.  So  much  dignity  is  at- 
tributed to  a  verdict,  only  from  the  pre- 
sumption that  the  Jury  have  drawn 
all  the  necessary  inferences  from  the  evi- 
dence. 

132  *Friday,    October  28.    The  Judges 
delivered  their  opinions. 

JUDGE  TUCKER.  Several  exceptions 
were  taken  to  the  declaration,  by  the 
counsel  for  the  appellants. 

1.  That  an  action  of  trespass  does  not  lie 
against  a  High  Sheriff  for  the  act  of  his 
deputy,  as  such. 

If  I  had  ever  entertained  any  doubt  upon 
this  point,  the  case  of  Saunderson  v. 
Baker, (n)  and  the  decision  of  the  Court  in 
James  v.  M'Cubbin,(o)  must  have  removed 
it.  The  law  looks  upon  the  Sheriff  and  his 
officers  as  one  person :  he  is  to  look  to  his 
officers  that  they  do  their  duty ;  for  if  they 
transgress,  he  is  answerable  to  the  party 
injured  by  such  transgression;  and  his 
officers  are  answerable  over  to  him.(p) 

Administrators,  as  such,    may,   by  possi- 


(k)  1  Wlls.  90. 

(1)  2  Wils.  208. 

(m)  Hord  v.  Dishman,  vol.  3.  p.  605. 

(n)  8  Wils.  909.  2  W.  Blacks.  88S.  a  C. 


(o)  «  Call,  278. 

(p)  r     - 


Per  BLACK,  J.,  In  8  Wlls.  817.  2  W.  Black.  Rep. 
884.  See  also  Doaff.  40;  Cowp.  408,  Cameron  et  aL  t. 
Reynolds. 
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bilitj,  have  a  close,  under  our  act  of  1792.  (a) 
but  I  consider  that  part  of  the  declaration 
merely  as  an  inducement  to  the  trespass  in 
taking  the  slaves.  Were  it  otherwise,  the 
Court,  after  verdict,  would  intend  that  the 
administrators  were  in  possession  of  their 
intestate's  plantation  and  slaves,  under  that 
act. 

The  blank  in  the  declaration,  and  the  dif- 
ferent modes  of  spelling^  one  of  the  neg'roes' 
names,  in  the  declaration  and  in  the  de- 
murrer to  evidence,  are  of  no  importance. 
The  Court  ought  to  understand  the  evidence, 
AS  a  Jury  would  in  such  a  case. 

As  this  case  was  decided  entirely  upon 
the  merits  of  the  case  stated  in  the  de- 
murrer to  evidence,  in  the  District  Court,  I 
shall  notice  them. 

It  was  an  action  of  trespass,  for  that  one 
O.  L#.  Grasty,  a  deputy  of  the  defendant, 
under  colour  of  an  execution  against  the 
-estate  of  Zachariah  Burnley,  entered  the 
close  of  the  plaintiffs  and  took  and  carried 
away  from  them  certain  negroes.  Plea, 
not  guilty.  A  demurrer  to  the  evidence 
was  filed  in  the  cause,  which  stated,  that 
in  December,  1795,  Thomas  Bell,  testator 
of  the  plaintiffs,  intermarried  with  Sally 
Burnley,  daughter  of  Zachariah  Burnley. 
»That,  immediately  after  the  mar- 
133  riage,  the  said  Burnley  *sent  the  slaves 
in  question  to  the  said  Thomas  Hell. 
That  they  remained  in  Bell's  possession 
till  his  death  in  April,  1796,  a  few  days  be- 
fore which  his  wife  died.  That,  on  the  23d 
of  May,  thereafter,  an  execution  issued 
from  the  office  of  the  District  Court  of 
Fredericksburg,  at  the  instance  of  John 
Allen,  against  the  said  Zachariah  Burnley, 
founded  on  a  judgment  obtained  at  April 
Court,  1795,  which  execution  was  levied  on 
the  said  slaves.  That  the  sale  thereof  was 
forbidden  by  the  plaintiffs,  in  whose  posses- 
sion they  were  and  had  been  from  the  death 
of  Thomas  Bell.  That,  at  the  time  of  the 
marriage  between  Bell  and  Sally  Burnley, 
Zachariah  Burnley,  her  father,  was  pos- 
sessed of  a  large  fortune,  consisting  of 
fifty-odd  slaves,  Ac. 

There  is  some  other  loose  testimony  stated 
respecting  the  provision  which  Burnley  had 
made  for  other  daughters,  when  they  were 
married,  and  the  nature  of  that  provision, 
whether  absolute,  or  only  by  way  of  loan. 
Zachariah  Burnley  died  in  May,  1800. 

It  appears  to  me  that  the  delivery  of  the 
negroes  to  Bell  immediately  after  the  mar- 
riage, may  well  be  presumed  to  have  been 
made  in  consideration  of  the  marriage; 
and,  the  possession  having  remained  with 
Bell  from  that  time  till  his  death,  no  pre- 
sumption of  fraud  arises  upon  that  transac- 
tion. And,  as  the  demurrer  to  evidence 
admits  that  Burnley,  at  the  time  of  the 
marriage,  had  a  large  fortune  in  posses- 
sion, that  circumstance  is  sufficient  to  rebut 
any  presumption  of  fraud  arising  from  the 
obtaining  a  judgment  in  the  District  Court. 
That  judgment  does  not  appear  ^o  have  been 
followed  by  an  execution  against  Burnley's 
estate,  at  any  time  before  the  marriage, 
nor  at  any  time  after,  within  the  year. 
The  personal  chattels  of  Burnley  were  not 
bound  thereby,  unless  an  execution  was 
actually   taken    out   and   delivered    to    the 


Sheriff.  There  being  no  legal  lien  upon 
the  slaves  in  consequence  of  the  judgment, 
there  could  be  no  legal  impediment  to  a  fair 
disposal  of  them :  the  provision  made  for  his 
daughter  does  not  seem  exorbitant ;  it  must 
be  considered  then  as  a  fair  disposi- 

134  tion  of  the  negroes  to  her.    *And  be- 
ing so,  the  property  therein  could  not 

be  subject  to  an  execution  sued  out  more 
than  three  years  after  the  judgment.  By 
what  means  the  right  of  suing  out  the  ex- 
ecution at  that  time  was  kept  alive,  or 
whether  it  was  kept  alive,  does  not  appear ; 
nor  can  the  Court  presume  any  thing  about 
it,  except  that,  if  an  execution  had  been 
taken  out,  and  delivered  to  the  sheriff  before 
the  marriage,  so  as  to  have  bound  the  prop- 
erty of  the  slaves  as  the  property  of  Burn- 
ley, it  is  not  probable  that  so  important  a 
fact  would  have  been  omitted  upon  the  trial 
of  this  cause.  I  continue  of  the  same  opin- 
ion as  formerly  upon  this  point  of  the 
case. 

It  was,  however,  noticed  at  the  bar, 
though  not  by  the  leading  counsel  for  the 
appellant,  that  this  declaration,  like  that 
in  Hord  v.  Dishman,  a  few  days  past,  be- 
gins with  a  whereas,  although  the  action 
is  in  trespass.  This,  we  have  decided,  was 
an  incurable  defect  upon  a  general  demurrer. 
The  inclination  of  my  mind,  then,  was  to 
hope  that  it  might  be  aided  by  our  statute 
of  jeofails  after  a  verdict.  But,  I  am  re- 
luctantly compelled  to  abandon  that  hope. 
After  an  attentive  consideration  of  the 
principles  settled  in  this  Court,  in  the  cases 
of  Winston  V.  Francisco, (b)  Chichester  v. 
Vass,(c)  and  Cooke  v.  Simms,(d)  I  am 
convinced  we  cannot  sustain*  this  declara- 
tion. In  every  action  at  common  law,  there 
must  be  an  affirmative  and  a  negative,  to 
make  an  issue.  Here  there  is  no  affirma- 
tive ;  the  whole  declaration  is  mere  recital ; 
leading  to  an  affirmative,  but  not  contain- 
ing one.  And,  though  the  statute  of  jeo- 
fails will  aid  many  omissions  after  a 
verdict,  it  will  not  cure  the  defect  in  a  dec- 
laration, in  which  the  very  gist  of  the  ac- 
tion, is  omitted  to  be  charged. 

It  is  much  to  be  lamented  that  the  inat- 
tention of  gentlemen  of  the  profession  to 
their  pleadings  should  so  frequently  defeat 
the  substantial  justice  of  their  clients' 
causes ;  as  many  late  decisions  in  this  Court 
prove.  The  publication  of  them  it  is  to  be 
hoped  will  operate  as  a  warning  to  them 
in  future,  not  to  sacrifice  their  clients'  in- 
terests, by  a  degree  of  negligence,  inatten- 
tion, or  want  of  skill,  which  it  is  difficult 
to  excuse. 

135  *In  the  present  case,  I   feel    myself 
mortified  to  decide    against   the    real 

merits  of  the  case;  but,  for  the  reasons 
which  I  have  already  alleged,  I  am  com- 
pelled to  say  that  the  judgment  of  the  Dis- 
trict Court  must  be  reversed  for  this  fault 
in  the  declaration,  and  judgment  rendered 
for  the  defendant,  the  appellant. 

JUDGE  ROANE  said,  he  did  not  know 
that  he  should  differ  with  the  Judge,  who 
had  preceded  him,  on  the  merits  of  the  case; 
he  believed  he  should  concur.  But  having 
delivered  his  opinion,  in  full,  in  two  former 


(a)  Rev.  Code,  yol.  1.  c.  98,  a.  46,  p.  16& 


(b)  2  Waah.  187. 

(c)  I  Call.  HI. 

(d)  2  Call,  80. 
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cases,  (1)  and  declared  that  such  a  declara- 
tion as  this  could  not  be  supported,  he  did 
not  deem  it  necessary  to  consider  the  other 
points  in  the  cause. 

JUDGE  FLEMING  observed,  that  it  was 
much  to  be  regretted  that  so  good  a  cause 
as  this,  should  be  lost  by  defective  plead- 
ings. But,  on  the  authority  of  cases  de- 
cided both  in  England  and  in  this  country, 
particularly  one  during  the  present  term,  (2) 
the  Court  felt  constrained  to  decide,  that 
the  judgment  must  be  reversed. 


136      *Aldridge  and  Claiborne  v.  Giles  and 
Others. 

Saturday.  October  29, 1808. 

Decree— Dlrectlofl:  Conveyance  ontelde  Jurljdlctlen*— 
Evidence  of  Title  In  BJectment— A  decree  of  the 
Court  of  a  County  reqalriog  a  defendant  realdlnsr 
within  its  limits  to  execute  a  conveyance  for  lands 
lyinff  in  another  County,  can  be  enforced  upon 
the  person  only  of  such  defendant,  and  does  not, 
of  itself,  vest  any  le^al  title  in  the  complainant. 
If  offered  as  evidence  of  such  title  in  an  action  of 
ejectment,  it  ouarht  not  to  be  received. 

Same— Same-Same. -Quaere.  For  what  purpose, 
and  to  what  extent,  could  it  be  received  as  evi- 
dence in  such  action? 

Same— Directing  Conveyance  within  Jurlsdlctlcn— Evi- 
dence of  Title  In  Ejectment. t— Quaere.  Is  a  decree 
of  a  Court  of  Equity  for  a  conveyance  of  lands 
lyiuff  within  its  jurisdiction  admissible  in  an 
action  of  ejectment  between  the  parties  to  such 
decree,  or  persons  claiming  under  them  as  evi- 
dence of  a  leffal  title,  or  only  as  matter  of  induce- 
ment to  other  evidence? 

Same— When  Interlocutory 4— A  decree,  that,  unless 
the  defendant  answer  the  bill  before  a  certain 
day.  then  the  tract  of  land  in  the  bill  mentioned, 
shall  be  surveyed,  and  part  thereof  allotted  to  the 
complainant,  and  that  the  defendant  shall  execute 
to  the  complainant  a  leeral  conveyance  for  such 
part,  and  pay  the  costs  of  suit,  is  not  final,  but  in- 
terlocutory only. 

On  the  trial  of  an  action  of  ejectment  in 
the  Petersburg  District  Court,  brought  by 
William  B.  Giles  and  others,  against  Jeffery 
Aldridge  and  John  H.  Claiborne,  to  recover 
possession  of  a  tract  of  206  acres  of  land, 
lying  in  Dinwiddle  County,  **the  defendants 
o£fered  in  evidence  a  decree  of  the  County 
Court  of  Amelia,  between  Mary  Claiborne, 
(under  whom  the  defendants  claimed, )  com- 
plainant, and  John  Tabb,  (under  whom  the 
plaintiffs  claimed,)  defendant,  together 
with  the  bill  and   proceedings  in    the   said 


(1)  Ballard  V.  Leavell.  M.  S.  and  Hord  v.  Dishman. 
ante.  vol.  2,  p.  !)05. 

(2)  Hord  V.  Dishman. 

^Decree— Directing  Conveyance  oattlde  Jurisdiction. 

—See  foot-note  to  Guerrant  v.  Fowler.  1  Hen.  &  M.  5. 

tDecree  for  Conveyance— Evidence  of  Title  In  Eject- 
ment.—A  decree  requiring  the  execution  of  a  con- 
veyance to  the  plaintiff,  does  not  of  itself,  vest  any 
leffal  title  in  him.  And  such  decree  should  not  be 
received  as  evidence  of  learal  title  in  an  action  of 
ejectment  Nelson  v.  Triplett,  81  Va.  289,  citinff  the 
principal  case. 

See  monofirraphic  no^tf  on  "Ejectment"  appended 
to  Tapscott  V.  Cobbs.  11  Oratt  172. 

^Decrees— When  Interlocutory.— See  foot-notes  to 
Grymes  v.  Pendleton,  1  Call  54;  Fleming-  t.  BoUinff. 
8  Gratt  292,  and  monographic  note  on  "Decrees" 
appended  to  Evans  v.  Spurgln,  11  Gratt  615.  The 
principal  case  is  approved  in  Roy  all  v.  Johnson,  1 
Rand.  427;  Cocke  v.  Gilpin,  1  Rob.  85:  State  v.  Hays, 
80  W.  Va.  120.  8  S.  E.  Rep.  184;  Manion  v.  Fahy,  11 
W.  Va.  498. 

Same— Same— Effect  of  Parties  Remainlnflr  In  Court. 
—The  cases  heretofore  decided  to  be  interlocutory 
are  casfs  in  which  all  the  parties  remained  in 
court  and  in  which  it  was  competent  for  them,  by 
motion,  to  have  a  rehearing,  and  a  correction  of 
the  decree,  and  this  capacity  to  move  a  rehearing 
resulu  from  the  consideration  that  the  parties 
remained  in  court  Alexander  v.  Coleman,  6  Munf. 
884,  citing  Templeman  v.  Steptoe.  1  Munf.  862; 
Aldridge  v.  GUea,  8  Hen.  tt  M,  130. 


cause,  as  evidence  of  a  title  in  the  defend- 
ants to  the  land  in  the  declaration  men- 
tioned;" which  bill  was  exhibited  on  the 
24th  of  November,  1791,  by  Mary  Claiborne, 
as  widow  and  relict  of  Augnstine  Claiborne, 
deceased,  for  the  purpose  of  rectifying  an 
error  committed  in  a  deed,  which,  dnring- 
her  coverture,  had  been  executed  by  her 
husband  and  herself,  for  400  acres,  part  of 
a  tract  of  1,215  acres,  lying  in  Dinwiddie 
County,  and  belonging  to  her  in  her  own 
right.  It  was  charged  that,  in  conseqttence 
of  a  fraud  practised  by  Robert  Ruffin,  to 
whom  the  deed  was  made,  the  line  which 
was  intended  to  comprehend  four  hundred 
acres  only,  was  so  run  as  to  comprehend 
six  hundred  and  forty-six;  that,  notwith- 
standing this  circumstance  was  well  known 
to  John  Tabb,  the  defendant,  he  had  pur- 
chased and  received  a  deed  for  the  whole 
quantity  of  land  from  Robert  Ruffin.  The 
decree  was  that,  the  defendant  having 
stood  out  all  process  of  contempt  in  not 
appearing  and  answering  the  said  bill, 
the  same  was  taken  for  confessed ;  and 
thereupon  it  was  decreed  and  ordered 
that,  unless  the  defendant  should,  at 
137  *or  before  the  next  May  term,  answer 
the  bill,  then  the  646  acres  of  land 
therein  mentioned,  should  be  resu^yeyed 
by  the  surveyor  of  Dinwiddie  County,  and 
400  acres  allotted  to  the  defendant;  and 
that  the  defendant  should  execute  to  the 
complainant,  a  legal  conveyance  in  fee- 
simple  of  all  right  and  title  to  the  aforesaid 
646  acres  of  land,  except  the  400  to  be  allotted 
to  him  as  aforesaid,  and  that  he  pay  nnto 
the  complainant  her  costs.  In  obedience 
to  this  decree,  a  survey  and  plat  (which  ap- 
peared in  the  record)  was  made  on  the  18th 
of  October,  1792,  of  the  whole  tract  con- 
tained in  the  deed  from  Claiborne  and  wife 
to  RufQn,  which  was  found  to  contain  only 
606,  instead  of  646  acres;  and  400  acres 
were  laid  off  at  the  lower  end,  and  206  acres 
(the  residue)  at  the  upper  end  thereof. 
But,  on  the  24th  of  November,  1798,  on  the 
motion  of  f^rances  Tabb  and  William  B. 
Giles,  administratrix  and  administrator  of 
John  Tabb,  deceased,  leave  was  given  them 
to  file  a  bill  of  review ;  on  the  ground  that 
the  said  decree  was  erroneous,  ''because  a 
final  decree  was  pronounced  without  any 
answer,  and  without  any  interlocutory  de- 
cree against  the  said  John  Tabb;"  after 
which  the  suit  abated  by  the  death  of  Mary 
Claiborne. 

The  plaintiffs  in  ejectment  objected  to 
the  admissibility  of  the  decree  aforesaid, 
as  evidence  of  a  title  in  the  defendants  to 
the  said  lands;  *' whereupon  the  Court  re- 
fused to  admit  the  said  decree  as  evidence 
of  any  title  in  the  defendants  to  the  said 
land,  because  they  considered  the  said  de* 
cree  as  a  decree  nisi,  and  not  as  a  final  de- 
cree ;"  to  which  opinion  the  defendants  filed 
a  bill  of  exceptions,  and  (a  verdict  and  judg- 
ment being  entered  for  the  plaintiffs)  prayed 
an  appeal  to  this  Court. 

Botts  and  George  K.  Taylor,  for  the  ap- 
pellants, contended,  1.  That  the  decree 
ought  to  have  been  received  as  evidence,  be- 
cause all  the  parties  to  this  suit  claimed 
either  under  Mary  Claiborne  or  John  Tabb. 
the  parties  to  the  decree;  in  support  of 
which    point   they     cited     2  Esp.    N.    P. 
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138  *7S8,    Sir    T.    Raym.  404,  Chichester 
V.  Philips,  3  Term  Rep.  639,  Cross  v. 

Salter,  and  alsQ  the  Rev.  Code,  1  vol.  c. 
151,  a.  53,  p.  306,  to  shew  that  a  decree  in 
Chancery  is  equally  oblig'atory  with  a  judg- 
ment ai  common  law,  and  may  be  carried 
into  effect  by  the  same  writs   of  execution. 

2.  Though  the  land  lay  in  Dinwiddie, 
and  the  decree  was  obtained  in  Amelia,  it 
operated  upon  the  person  of  John  Tabb  to 
compel  him  to  make  a  title,  notwithstand- 
ing it  did  not,  of  itself,  convey  a  complete- 
title  ;(a)  and  therefore,  he  had  no  right  to 
maintain  an  ejectment  for  the  same  land ; 
the  decree  being  in  force  against  him. 

3.  This  was  a  final  decree,  the  Court 
having  proceeded  to  give  costs ;  and  though, 
if  erroneous,  it  might  have  been  reversed 
by  the  Superior  Court  of  Chancery,  yet, 
that  having  never  been  done,  the  District 
Court  of  Petersburg  could  not  reject  it  for 
error.  But,  in  fact,  there  was  no  error;  for 
the  practice  of  serving  a  decree  nisi  on  the 
defendant  previous  to  a  final  decree,  is  not 
directed  by  law,  but  a  mere  usage  of  the 
Courts  of  Chancery.  Yet,  even  if  this  was 
a  decree  nisi  only,  it  was  still  sufficient  to 
prevent  Tabb,  or  his  representatives,  from 
recovering  in  ejectment,  and  ought,  as  a 
decretal  order,  to  have  been  received  in  evi- 
dence, (b) 

Hay,  for  the  appellees,  observed,  that  the 
question  in  the  District  Court,  was  not 
whether  the  decree  was  evidence,  (in  gen- 
eral terms, )  but  whether  it  was  evidence  of 
title  in  Mary  Claiborne.  It  was  offered  for 
this  express  purpose,  and  therefore,  was 
properly  rejected ;  for  the  Court  could  only 
decree  a  conveyance  to  be  made  by  John 
Tabb,  but  could  not  decree  a  title,  since  all 
the  authorities  are  conclusive  that  no  title 
passes  without  a  deed :  for  though  she  had 
taken  her  writ  of  habere  facias  posses- 
sionem, and  obtained  possession  of  the 
land,  she  would  still  have  had  no 
title: 

139  *To  this  it  was  objected   that,  not- 
withstanding   the  decree  was  offered 

for  an  improper  purpose,  as  evidence  of 
title,  the  Court  ought  not  to  have  rejected 
it  altogether,  but  to  have  received  it  for  the 
proper  purpose,  which  was  to  bar  the 
action  of  ejectment;  or,  at  any  rate,  as  in- 
ducement to  other  evidence  which  the  de- 
fendants might  have  adduced ;  to  shew,  for 
example,  Mr.  Tabb's  acquiescence  in  the  de- 
cree. 

Hay  denied  that  the  evidence  of  the  de- 
cree could  operate  to  bar  the  ejectment ;  for 
surely^  a  decree  in  Chancery  could  not  have 
a  greater  effect  than  a  judgment  in  eject- 
ment, which,  it  is  well  known,  cannot  be 
given  in  evidence  in  opposition  to  another 
action  of  the  same  nature  for  the  same 
land. 

He  contended  that  a  bare  inspection  of 
the  decree  proved  it  to  be  interlocutory  and 
not  final;  and,  although  in  this  collateral 
way,  its  propriety  could  not  be  investigated 
yet  its  character  must ;  to  ascertain  whether 
it  be  a  decree  or  not.  Bvery  order  of  a 
Court  of  Chancery  is  either  interlocutory  or 
final ;  and,    of   course,    any  order  which  is 


not  final,  must  be  interlocutory.  There 
is,  therefore,  no  definition  of  an  interlocu- 
tory decree ;  but  a  final  decree  is  that  which 
concludes  the  cause;  after  which  no  order 
remains  to  be  made  by  the  Court,  (c)  If, 
in  this  case,  the  Court,  upon  the  return  of 
the  survey,  had  decreed  Tabb  to  convey, 
then  it  would  have  been  final.  The  practice 
is  uniform  in  this  country,  whenever  a 
party  is  directed  to  do  a  thing,  *' unless*' 
he  comply  with  certain  conditions,  that  his 
failure  to  do  so  must  be  entered  on  the 
record,  previous  to,  or  at  the  time  of,  the 
final  decree ;  and  such  conditional  order  is 
called  a  decree  nisi.  But,  if  the  plaintiff 
had  applied  to  the  Court  to  make  this  decree 
final,  it  would  not  have  done  so,  because 
Tabb  had  no  notice  of  the  decree  nisi,  a 
copy  of  which  ought  to  have  been  served 
upon  him. 

140  ^Thursday,     November      3.      The 
Judges  gave  their  opinions. 

JUDGE  TUCKER.  On  the  trial  of  this 
cause,  the  defendants  offered  in  evi- 
dence a  decree  of  the  County  Court  of 
Amelia  between  Mary  Claiborne,  under 
whom  they  claim,  and  John  Tabb,  under 
whom  the  plaintiffs  claim,  as  evidence  of 
a  title  in  the  defendants  to  the  lands  in 
question,  whereby  it  was  ordered  and  de- 
creed, that,  unless  the  defendant,  (John 
Tabb,)  who  was  in  contempt  for  not  ap- 
pearing and  answering  the  bill,  should,  on 
or  before  the  Mav  term  then  next,  (1792,) 
answer  the  complainant's  bill,  then  the  640 
acres  of  land  in  the  bill  aforesaid  men- 
tioned (lying  in  the  County  of  Dinwiddie) 
be  resurveyed  by  the  surveyor  of  Dinwiddie, 
and  that  he  allot  to  the  defendant,  400 
acres,  according  to  the  contract  and  plat  of 
land  in  the  said  bill  mentioned ;  and  that 
the  said  defendant  do  execute  to  the  com- 
plainant, a  legal  conveyance  in  fee-simple, 
of  all  right  and  title  to  the  aforesaid  640 
acres,  except  the  four  hundred  to  be  allotted 
to  him,  as  aforesaid ;  and  that  he  pay  the 
complainant  her  costs. 

To  the  admissibility  of  which  decree  as 
evidence  of  a  title  in  the  defendants  to  the 
said  lands,  the  plaintiffs  objected;  and  the 
Court  refused  to  admit  the  same  as  evidence 
of  any  title  in  the  defendants ;  because  they 
considered  the  decree  as  a  decree  nisi,  and 
not  a  final  decree.  And  thereupon  the  de- 
fendants tendered  a  bill  of  exceptions, 
which  was  allowed. 

I  find  it  laid  down  as  a  general  rule,  that, 
wherever  a  matter  comes  to  be  tried  in  a 
collateral  way,  the  decree,  sentence  or  judg- 
ment of  any  Court,  having  competent  ju- 
risdiction, is  conclusive  evidence  of  such 
matter;  and,  in  case  the  determination  be 
final  in  the  Court  of  which  it  is  a  decree, 
sentence  or  judgment,  such  decree,  sentence 
or  judgment,  will  be  conclusive  in  any  other 
Court  having  concurrent  jurisdiction,  (d) 

In  consequence  of  the  first   part   of    this 

rule;  if,    in    ejectment,    a    question    arose 

about  the  marriage  of  the  plaintiff's  father 

and  mother,  a  sentence  of  the  Ecclesi- 

141  astical  Court,  in  *a    cause  of  jactita- 
tion, would  be  conclusive  evidence*  (c) 

But  this  part  of  the  rule  must  be  taketi  "^'^^^ 


(a)  See  Farley  v.  Shlppen.  Wythe's  Rep.  p.  135; 
Oaerrant  v.  Fowler  and  Harris.  1  Hen.  &  Munf.  6. 

(b)  2K8P.758. 


(c>  Hind's  Cb.  Prac.  489.  8  Tack.  Bl.  452. 

(d)  Bull.  N.  P.  244.  2  Esp.  768. 1  Harr.  Cli.  :t:fc_^C' 

(e)  Garth.  226.  ^X^ 
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this  restriction,  that  the  matter  determined 
by  such  decree,  sentence  or  judgment,  was 
determined,  ez  directo,  and  not  in  a  collat- 
eral way.  As  if  a  suit  were  instituted  in 
the  Ecclesiastical  Court  by  A.  against  B.  for 
a  divorce  for  adultery  with  D.  and  she  were 
to  plead  that  she  were  married  to  D.  and, 
upon  proof  made,  the  Court  should  so  pro- 
nounce, and  accordingly  dismiss  A.'s  libel; 
yet  that  would  be  no  evidence  in  an  eject- 
ment in  which  the  marriage  between  B. 
and  D.  came  in  dispute,  (a)  But,  if  a  man 
devise  lands  by  the  force  of  the  statute  of 
wills,  the  probate  of  the  will  in  the  Spiritual 
Court,  cannot  be  given  in  evidence ;  for  all 
proceedings  there,  relating  to  lands,  are 
coram  non  ji<dice.(b)  This  last  case  is,  in 
principle,  opposite  to  that  before  us.  The 
Courts  of  Westminster-Hall  take  notice  ex 
officio  of  the  jurisdiction  of  all  inferior 
Courts;  and,  where  they  proceed  in  any 
manner  whatsoever  beyond  their  proper 
bounds,  reject  their  proceedings  as  evi- 
dence. So,  in  this  country,  the  superior 
Courts  are  bound  to  take  notice  of  the  ju- 
risdiction of  all  inferior  Courts,  whether 
brought  before  them  directly,  by  appeal  or 
writ  of  error,  or,  collaterally,  as  in  the 
present  case.  We  are  bound  then  to  take 
notice,  that  the  County  Courts  have  limited 
local  jurisdictions,  and  neither,  as  Courts 
of  Law,  can  hold  pleas  concerning  lands 
lying  in  any  other  County,  nor,  as  Courts 
of  Equity,  can  act  in  rem,  as  to  any  such 
lands,  although  they  may  act  in  personam, 
as  to  any  defendant  residing  within  their 
jurisdiction,  (c)  Now,  here,  the  decree  is 
partly  in  rem  and  partly  in  personam.  For 
it  directs  the  lands  to  be  surveyed  though 
lying  in  Dinwiddle,  (another  County,)  and 
400  acres  thereof  to  be  allotted  to  the  de- 
fendant. So  far  the  decree  is  in  rem. 
Then,  as  to  the  remainder  of  the  decree,  it 
directs  the  defendant  to  make  to  the  com- 
plainant a  legal  title  in  fee-simple,  for  all 
of  the  640  acres  which  shall  remain  after 
allotting  the  400  acres  to  him. 

This  is  such  a  decree  as  a  Court  of  Chan- 
cery may  regularly  make  against  a  defend- 
ant residing  within  its  limits.  But 
142  *it  is  such  a  decree  as  could  never  be 
carried  into  execution  by  any  process 
whatsoever,  if  the  defendant  should  ob- 
stinately persist  in  refusing  to  perform  it, 
by  executing  a  conveyance:  and,  since  the 
Court,  in  this  case,  could  not  act  in  rem, 
until  the  decree  in  personam  be  performed, 
the  complainant  cannot  have  a  legal,  but 
merely  an  equitable  title  to  the  lands  men- 
tioned in  the  decree.  And,  though  Courts 
of  Equity  consider  that  as  done,  which 
ought  to  be  done.  Courts  of  Law  do  not. 
The  decree,  then,  as  it  relates  to  the  sur- 
vey and  allotment  of  the  400  acres  of  land 
in  another  County,  being  coram  non  judice, 
and,  as  it  might  operate,  in  personam, 
against  the  defendant,  John  Tabb,  being 
executory  only,  and  not  vesting  a  legal  title 
in  the  complainant,  but  an  equitable  one 
only,  was,  I  think,  rightly  rejected  as  evi- 
dence of  a  title  on  the  trial  of  the  ejectment 
in  a  Court   of   Law.     These    principles,    I 

(a)  2  Wilson.  122. 127.  Robloson  v.  Cratchley. 

(b)  Bull.  N.  P.  244,  345. 
(C)  4  lost  218. 


consider,  as  settled  in  the  case  of  Penn  v. 
Lord  Baltimore,  1  Vez.  Rep.  454,  and  the 
cases  of  Farley  v.  Farley,  in  the  late  Chan- 
cellor Wythe's  Reports;  and  Guerrant  v. 
Fowler,  &c.,  1  Hen.  &  Munf.  5,  before  the 
present  Chancellor  of  the  Richmoad  Dis- 
trict, appear  to  me  to  be  also  bottomed 
upon  the  decision  in  the  former  case.  In  1 
Fonb.  34,  this  matter  is  explicitly  stated, 
note(9):  ^*Where  the  subject  in  dispute  is 
not  within  the  jurisdiction  of  the  Court,  it 
is  certainly  true  that  the  decree  of  the 
Court  operates  merely  in  personam;  but,  if 
the  lands  lie  within  the  jurisdiction  of  the 
Court,  and  the  defendant  refuse  to  perform 
the  decree,  (as  to  give  the  plaintiff  posses- 
sion,; the  Court  will  enforce  its  decree  by  a 
writ  of  assistance,  which  is  for  that  pur- 
pose directed  to  the  sheriff,  "(d) 

Upon  these  grounds,  whether  the  decree 
be  considered  as  final,  or  as  an  interlocu- 
tory decree  only,  (in  which  light  it  appears 
tome,)  I  am  of  opinion  the  judgment  of 
the  District  Court  ought  to  be  affirmed. 

JUDGE  ROANE.  This  case  is  extremely 
plain.  On  a  trial  involving  the  legal  title, 
only,  of  the  land  in  controversy, 
143  *the  defendant  offered,  as  evidence  of 
a  title,  a  decree  which  is  not  only  in- 
terlocutory, but,  if  final,  did  not  convey  the 
legal  title.  The  opinion  of  the  District 
Court,  therefore,  is  clearly  correct,  unless 
it  be  that  it  does  not  go  far  enough,  as  it 
seems  to  bottom  itself  only  upon  the  posi- 
tion, that  the  decree  is  a  decree  nisi,  and 
not  a  final  one.  I  am,  therefore,  of  opin- 
ion, that  the  judgment  be  affirmed. 

JUDGE  FLEMING.  The  points  sub- 
mitted to  the  consideration  of  the  Court  by 
the  counsel  are,  1st.  Whether  the  decree 
of  the  County  Court  of  Amelia,  made  the 
22d  day  of  March,  1792,  in  a  suit  between 
Mary  Claiborne,  plaintiff,  and  John  Tabb, 
defendant,  was  a  final  or  an  interlocutory 
decree  only?  And,  2d.  Whether  the  de- 
cree, with  the  record,  in  that  suit  was,  or 
was  not,  proper  evidence  to  go  to  the  jury, 
on  the  trial  of  the  ejectment  in  the  District 
Court  of  Petersburg? 

It  appears,  on  inspection,  to  have  been  a 
decree  nisi,  and  therefore  not  final,  but 
interlocutory;  the  parties  still  remaining 
in  Court,  and  a  day  being  given  to  the 
defendant,  Tabb,  to  answer  the  bill  of  the 
plaintiff;  although  the  administrators  of 
Mr.  Tabb,  on  tne  24th  November,  1796,  on 
motion  to  the  County  Court  of  Amelia,  ob- 
tained leave  to  file  a  bill  of  review  to  the 
said  decree,  and  immediately  filed  the 
same,  in  which  they  state  the  said  decree  to 
be  final;  and  a  subpoena  issued  against 
the  said  Mary  Claiborne  to  answer  the  bill 
of  review,  on  which  subpoena  the  sheriff 
made  a  return  '  'not  found  ;**  and  on  the  l7th 
day  of  August,  1801,  the  said  suit  was  abated 
on  the  death  of  the  said  Mary  Claiborne. 

It  appears  to  me  that  the  Court  was  cor- 
rect in  refusing  to  suffer  the  said  decree, 
with  the  record  annexed,  to  go  as  evidence 
to  the  Jury,  on  the  trial  ot  the  ejectment, 
as  it  gave  no  title  to  the  defendants;  and 
I  believe  it  is  a  point  not  yet  settled,  that 
a  County  Court  has  jurisdiction  to  de- 
cree   a  title    to    lands    lying    in     another 


(d)  See  aUo  3  Atk.  587. 
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144  County;  (a  contrary  opinion  *seem- 
ing  to  prevail;)  but,  on  this  point,  I 
^ive  no  opinion,  as  I  think  it  an  important 
one  that  ought  to  be  decided  on  solemn 
argument.  

Argenbright  v.  Campbell  and  Wife. 
Octol>er,  1808. 

Antenuptial  VerlMil  Promise— Consideration  of  Mar- 
riage.*—A  parol  promise  by  a  father  to  his  daaffh- 
ter's  basband  before  the  marriasre,  is  a  safflcient 
consideration  to  sustain  a  written  agreement 
made  after  the  marriage,  if  such  written  agree- 
ment be  otherwise  sufficient  under  the  statute  of 
frauds.  So  also,  if  the  marriage  be  had  on  the 
father's  request. 

Bond  wHh  ColUteral  Condttion-Slffnatures  of  OMI- 
gw  and  Obligee.— Under  circumstances,  a  written 
instrument  was  declared  to  be  a  good  bond,  with 
collateral  condition,  though  the  obllg'or's  name 
was  not  signed  opposite  to  the  seal,  but  between 
the  penal  part  and  the  condition,  and  the  name  of 
the  obligee  was  signed  at  the  foot  of  the  condition, 
with  the  seal  annexed:  both  signatures  being 
attested  by  the  same  witnesses. 

equity  Jmisdlctlon—Mlstake.-'A  mistake  in  a  writ- 
ing referring  to  another,  may,  in  a  Ck>urt  of 
Equity,  be  corrected  by  the  writing  referred  to. 

Purchaser  with  Nottce-What  Constltutes-Case  at 
Bar.— A.  being  in  treaty  for  the  purchase  of  a 
tract  of  land  offered  for  sale  by  J.  C.  was  informed 
by  A.  C.  that  he  had  a  claim  to  it  A.  C.  also  in- 
serted in  a  newspaper  an  advertisement  caution- 
ing all  persons  against  purchasing:  and  caused  to 
be  recorded  a  bond  of  J.  C.  binding  himself  not  to 
revoke  a  will,  in  which  he  had  devised  the  land  in 
question  to  the  wife  of  A.  C.  which  bond  was  also 
shewn  to  A.  before  he  concluded  the  purchase. 
These  circumstances  weie  sufficient  to  constitute 
A.  a  purchaser  with  notice,  notwithstanding,  hav- 
ing seen  the  will,  he  had  discovered  a  misrecltal 
of  it  in  the  bond,  and. was  advised  that  he  might 
safely  purchase. 

Husband  and  Wtfe-Sult  by,  in  Riffbt  of  Wife.- Where 
husband  and  wife  sue,  in  right  of  the  wife,  for  a 
title  to  a  tract  of  land,  the  conveyance  should  be 
decreed  to  be  made  to  the  wife  only. 

Andrew  Campbell  and  Rebecca,  his  wife, 
exhibited  their  bill  in  the  County  Court  of 
Augusta,  against  John  Campbell  and  Augus- 
tine Argenbright,  praying  for  the  convey- 
ance of  a  tract  of  land  which  they  claimed  by 


•Antenuptial  Verbal  Promise— Consideration  of  Jlar. 

rln«e.— In  Hayes  v.  Jones,  2  Pat.  &  H.  60S.  Judge 
Thompson,  in  a  dissenting  opinion,  said:  "I  think 
Araenbrlaht  v.  Campbell  is  and  has  always  been  con- 
sidered In  Virginia  as  a  direct  authority  in  favor  of 
the  doctrines  held  in  Dundas  v.  Dutens,  to-wit.  the 
sufficiency  of  an  antenuptial  parol  contract  to  sus- 
tain a  written  agreement,  settlement  or  executed 
irlft  after  the  marriage." 

But  the  principal  case  is  distinguished  by  the 
President,  delivering  the  majority  opinion  in  Hayes 
V.  Jones.  2  PaL  &  H.  588.  It  was  held  that  a  mere 
verbal  promise,  before  marriage,  to  make  a  gift  of 
personalty  to  his  daughter,  can  be  inforced  by  the 
husband  neither  against  the  father  nor  his  cred- 
itors; and  1/  voluntarily  executed  by  the  father 
after  the  marriage,  is  void  against  all  his  existing 
creditors.  See  foot-notes  to  Thornton  v.  Corbln,  S 
Call  884:  Robinson  v.  Brock,  1  Her.  &  M.  212. 

Statute  of  Frauds— Intent  and  Meaning  of. —The  prin- 
cipal easels  cited  and  approved  In  Henderson  v. 
Hudson.  1  Munf.  515. 

Same— Part  Performance  of  Verbal  Contracts  for 
Sale  of  Land.— See /oo^-note  to  ParrlU  v.  McKlnley.  9 
Gratt.  I.  The  principal  case  is  cited  in  Miller  v. 
Lorentz.  89  W.  Va.  172.  19  S.  E.  Rep.  895. 

Same— Sufficiency  of  Memorandum.— See  the  princi- 
pal case  cited  in  Hale  v.  Hale,  90  Va.  732,  19  S.  E.  Rep. 
789. 

See  monographic  note  on  "Frauds.  Statute  of'  ap- 
pended to  Beale  v.  Dlgges.  6  Gratt.  582. 

Chancery  Practice— Answer  Not  Responsive  to  Alle- 
gratlons  In  Bill— Implied  Admlsilons.— See  foot-note  to 
Cropper  v.  Burtons,  5  Leigh  426.  and  monographic 
note  on  "Answers  in  Equity  Pleading"  appended  to 
Tate  V.  Vance.  87  Gratt  671.  The  principal  case  is 
cited  with  approval  in  Clinch  River  Mineral  Co.  v. 
Harrison.  91  Va.  181.  21  S.  E.  Rep.  660. 

Bill  In  Equity  for  Legal  TiUeto  Land-Party  Defend, 
ant.— As  to  who  must  be  made  a  defendant,  where  a 
plaintiff  in  equity,  having  the  equitable  title  to 
land,  sues  for  the  legal  title,  see  Mayo  v.  Murchle, 
8  Munf.  858,  883,  citing  the  principal  case. 


virtue  of  a  verbal  promise,  in  consideration 
of  marriafre,  made  by  the  said  John  Camp- 
bell, father  of  the  complainant,  Rebecca,  be- 
fore, and  at  the  time  of  the  marriage,  and 
evidenced  by  writing  afterwards;  which 
land  they  charged,  had  been  purchased  by 
Argenbright,  with  full  notice  of  the  mar- 
riage agreement. 

The  case,  as  made  out  by  the  bill,  answers, 
exhibits  and  depositions  of  witnesses, 
(which  last  were  various,  complicated,  and 
not  easily  reconciled,)  was  briefly  this: 
John  Campbell,  upwards  of  eighty  years  of 
age,  made  a  will,  and  deposited  it  with 
his  attornev,    who  drew  it,  by  which 

145  he    *gave    the   land    in    question    to 
his   daughter    Kebecca,     subject     to 

an  estate  for  his  own  life,  and  the 
payment  of  501.  to  his  youngest  daugh- 
ter, Hannah.  Previous  to  the  marriage,  it 
is  stated  by  James  Campbell,  father  of  An- 
drew, that  a  conversation  took  place  between 
the  said  James  and  John,  in  which  they 
mutually  expressed  their  satisfaction  with 
the  intended  marriage;  that  John  Campbell 
promised  Andrew  (who  was  present  at  the 
latter  part  of  the  conversation)  the  afore- 
said land,  '4f  he  married  his  daughter 
Rebecca,"  provided  he  complied  with 
the  contents  of  his  will,  and  then  re- 
peated the  will  in  substance  as  above 
mentioned ;  that  after  the  marriage,  John 
Campbell  renewed  his  promise,  and  referred 
Andrew  to  his  attorney,  who  had  the  will 
in  his  possession  to  see  the  contents 
of  it,  and  to  ascertain  whether  it  was 
sufficient  to  effect  the  above  purpose. 
The  attorney  having  informed  Andrew 
that  the  will  would  be  sufficient,  if  not 
revoked  by  John  Campbell,  which  he 
had  always  power  to  do,  it  was  determined 
by  Andrew  to  obtain  a  writing  for  the 
purpose  of  securing  the  land.  The  follow- 
ing bond  was  accordingly  drawn,  and  exe- 
cuted in  the  manner  here  stated. 

^*Know  all  men  by  these  presents,  that  I, 
John  Campbell,  ot  the  County  of  Augusta 
and  State  of  Virginia,  am  held  and  firmly 
bound  unto  Andrew  Campbell,  in  the  just 
and  full  sum  of  four  hundred  pounds  cur- 
rent money  of  Virginia,  to  be  paid  unto 
the  said  Andrew  Campbell,  his  certain  at- 
torney, his  heirs,  executors,  administrators 
or  assigns ;  for  the  true  payment  whereof 
I  do  hereby  bind  myself,  my  heirs,  execu- 
tors and  administrators,  firmly  by  these 
presents,  sealed  with  my  seal,  and  dated 
this  9th  day  of  May,  1793,  and  in  the 
seventeenth  year  of  the  Commonwealth. 

his 

'* Michael  Campbell,       John  ^  Campbell, 
* 'James  Campbell."  mark. 

146  *The  condition  of  the  above  obliga- 
tion   is  such,  that  whereas    the  above 

named  Andrew  Campbell  hath  lately  inter- 
married with  Rebecca  Campbell,  daughter 
of  the  above  named  John  Campbell,  and  for 
a  consideration,  the  above  bound  John  hath 
promised  and  agreed  to  give  unto  the  said 
Andrew  Campbell  and  his  heirs  forever, 
that  tract  of  land  whereon  he  now  lives,  ad- 
joining the  lands  of  the  Rev.  Archibald 
Scott,  James  Campbell,  Peter  Eagle,  Au- 
gustine Argenbright,  &c.  with  its  appur- 
tenances, after  his  decease;  and  the  better 
to   comply  with  said  promise,  he  has  made 
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his  last  will  and  testament,  and  left  it  in 
the  hands  of  Archibald  Stuart,  Ksq.  of 
Staunton,  in  which  said  will  he  has  par- 
ticularly bequeathed  the  aforesaid  lands  to 
the  said  Andrew  and  his  heirs  for 
ever,  and. has  promised  that  that  instru- 
ment of  writing  should  be  his  last 
will  and  testament,  so  far  as  it  relates  to 
the  aforesaid  lands.  Now  if  the  said  John 
Campbell  shall  not  alter  said  will  so  as  to 
change  that  part  thereof,  as  relates  to  the 
aforesaid  land,  and  shall  not  in  any  manner 
or  form  whatsoever  convey,  or  cause  to  be 
conveyed,  at  any  time  between  this  day  and 
his  decease,  the  aforesaid  lands,  so  as  to 
deprive  the  said  Campbell,  his  heirs  or  as- 
signs, of  the  benefit  thereof,  according  to 
the  iull  intent  and  meaning  of  these  pres- 
ents, then  this  obligation  to  be  void, 
otherwise  to  remain  in  full  force  and  vir- 
tue." 

'^Signed,  sealed,  and  delivered,  in  the  pres- 
ence of  Andrew  Campbell,  (Seal.) 

* 'Michael  Campbell, 

'* James  Campbell." 

From  the  circumstances  attending  the 
execution  of  this  bond,  it  was  inferred  that 
a  fraud  had  been  practised  on  the  old  man 
in  obtaining  it.  The  subscribing  witnesses 
were  brothers  of  Andrew  Campbell,  and 
state,  that  the  bond  was  presented  fox  sig- 
nature on  the  plantation  of  John  Campbell, 
where  Andrew  and  his  brother  James  were 
engaged  in  cutting  down  a  timber  tree; 
that  Michael  was  requested  by  Andrew 
147  *to  attend  there  for  the  purpose  of  be- 
ing a  witness;  but  that  previously  to 
his  coming,  Andrew  had  gone  to  the  house  of 
John  Campbell,  and  returned  with  him  in 
order  that  he  might  shew  him  what  tree  to 
cut ;  that  John  Campbell,  on  being  requested 
by  Andrew  to  sign  the  bond,  consented  to  do 
it,  if  it  would  be  of  any  service  to  him ;  but 
said  he  could  not  write :  whereupon  Andrew 
said  it  would  be  of  service,  and  that  he 
would  write  John's  name,  if  he  would  make 
his  mark,  which  was  accordingly  done.  The 
witnesses,  in  answer  to  interrogatories 
severally  put  by  Andrew,  declared  that  John 
Campbell  was  ''duly  sober."  It  was  in- 
deed proven,  that  the  young  Campbells 
had  a  pocket  flask  of  whiskey  at  the 
tree,  but  it  did  not  appear  that  the 
old  man  drank  any  of  it.  The  bond  was 
not  read  over  to  John  Campbell  at  the 
time  he  executed  it,  nor  did  he  desire  to 
hear  it  read ;  though  it  was  stated  by  James 
Campbell,  that  on  a  former  occasion  the 
complainant  read  it  twice  to  John  Camp- 
bell, who  expressed  a  willingness  to  sign  it, 
but  that  the  deponent  would  not  suffer  it  to 
be  executed  at  his  house,  lest  it  should  be 
said,  "that  as  the  old  man  was  subject  to 
drink,  and  the  deponent  kept  a  still,  an 
advantage  had  been  taken  of  him."  John 
Campbell  having  offered  the  land  for  sale, 
and  Argenbright  being  in  treaty  for  the 
purchase,  he  was  notified  by  Andrew  Camp- 
bell of  his  claim  to  it,  who  also  inserted  an 
advertisement  in  the  Staunton  paper,  cau- 
tioning any  person  against  purchasing,  and 
caused  the  bond  to  be  recorded  in  the  Dis- 
trict Court.  In  his  answer,  Argenbright 
denies  any  knowledge  of  a  contract  before 
the  marriage;  on  the  contrary,  he  believes 
none  existed,  as  he  had  heard  the  complain- 


ant, in  a  conversation  with  his  father  and 
mother,  declare  that  he  did  not  marry  Re- 
becca in  consideration  of  the  land,  but  that 
he  would  have  married  her  if  her  father  had 
not  given  her  five  shillings.  He  further 
states,  that  understanding  that  Andrew 
Campbell  claimed  encirely  under  the  will 
and  the  bond,  he  (Argenbright)  obtained, 
with  some  difficulty,  a  sight  of  the  bond, 
(it  not  having  been  then  recorded,  )and 

148  was   advised    by    his  *friends,    (who 
were    not    lawyers,)    that    he   might 

safely  purchase,  unless  there  was  some 
other  objection  than  the  bond,  that 
being  considered  defective.  He  also  ad- 
mits, that  he  saw  the  will  before  he  pur- 
chased, but  did  not  think  it  corresponded 
with  the  bond ;  that  he  suspected  the  bond 
had  been  fraudulently  obtained;  and  wa« 
finally  induced  to  purchase  from  the  above 
considerations,  as  well  as  having  been  told 
by  John  Campbell,  that  he  did  not  know  of 
his  daughter's  marriage  before  it  took 
place,  and  though  he  had  been  frequently 
solicited  by  Andrew  to  sign  a  bond,  bind- 
ing him  not  to  revoke  his  will,  yet  he  bad 
utterly  refused  to  do  it,  believing  it  to  be  a 
piece  of  injustice  to  his  other  children,  of 
whom  there  were  five  in  number.  This 
statement  is  confirmed  by  the  answer  of 
John  Campbell,  with  the  additional  circum- 
stances, that  although  he  had  made  such 
will,  yet  he  never  renewed  his  promise  to 
his  daughter  further  than  that  he  had  not  al- 
tered his  will ;  that  Andrew  Campbell  and 
his  father,  after  the  marriage,  applied  to  him 
to  sign  a  bond,  on  doing  which  ten  pounds 
were  to  be  paid,  part  of  the  fifty  pounds  se- 
cured to  Hannah,  which  Andrew  refused, 
saying  that  he  would  have  all  or  none ; 
after  which  he  altered  his  will,  and  gave 
his  daughter  Rebecca  only  an  equal  part, 
if  she  had  issue;  otherwise  nothing.  Be- 
sides, the  positive  testimony  of  James 
Campbell,  (which  it  was  attempted  to 
shake,  on  account  of  the  strong  desire 
manifested  by  him  for  his  son's  success,) 
proving  an  agreement  before  marriage, 
there  were  other  witnesses  who  established 
the  fact,  that  John  Campbell,  on  bein^ 
asked  by  James,  why  he  had  made  the 
promise  to  Andrew,  unless  he  meant  to 
comply  with  it,  observed,  "that  promises 
and  pye-crusts  were  made  to  be  broken:  if 
I  had  not  promised  the  land,  perhaps  he 
would  not  have  married  my  daughter;"  and 
went  on  to  repeat  a  story  of  a  man  who  had 
obtained  matches  for  all  his  daughters,  by 
promising  them  his  plantation.  The 
intended  marriage  was  a  subject  of  conver- 
sation in  the  neighbourhood,  as  well  the  dis- 
position of  the  land  to  Rebecca ;  the  parties 
were  actually  married  at  her  father's 

149  house,  in  *his  presence,  and  he  made 
no  objection,  except  (as  might  be  in- 
ferred from  subsequent  conversation)  that 
he  was  not  apprised  of  the  particular  day  of 
the  marriage. 

The  bond  from  John  Campbell  to  An- 
drew Campbell  was  admitted  to  record  at 
the  District  Court  of  Staunton,  in  April, 
1794,  and  the  deed  from  the  former  to 
Argenbright,  was  executed  on  the  3d  of 
Mav,  1794. 

The  County  Court  made  a  decree,  by 
which  Argenbright    (who    was   deemed  to 
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have  been  a  purchaser  with  notice)  was 
directed  to  convey  the  lands  to  trustees,  in 
the  decree  named,  for  the  use  of  John 
Campbell,  for  life,  remainder  to  Andrew 
Campbell  in  fee;  and  moreover  decreed  that 
Andrew  Campbell  should  pay  to  Hannah, 
the  sum  of  fifty  pounds  on  the  death  of  her 
father,  John  Campbell.  From  this  decree, 
an  appeal  was  taken  to  the  High  Court  of 
Chancery ;  and  the  cause  having  been  re- 
mitted to  the  Superior  Court  of  Chancery  for 
the  Staunton  District,  the  decree  was  there 
affirmed,  in  principle;  the  Chancellor  ex- 
pressing a  doubt  whether  the  conveyance 
ought  to  be  to  Rebecca  or  Andrew,  or  to 
both  jointly,  finally  directed  a  conveyance  to 
be  made  to  them  both,  their  heirs,  &c. 
John  Campbell  being  then  dead,  the  decree 
of  the  County  Court  was  so  altered,  as  to 
direct  an  immediate  conveyance;  giving 
Argenbright  time  to  deliver  possession, 
and  the  liberty  of  securing  his  crops 
then  growing ;  charging  him  with  the  rents 
and  profits  since  the  death  of  John  Camp- 
bell ;  and  also  decreeing  the  payment  of  fifty 
pounds  by  Andrew  Campbell  to  Hannah, 
with  interest,  from  her  father's  death. 
Argenbright  again  appealed  to  this   Court. 

This  cause  was  argued  at  the  March 
term,  1808,  by  Hay  and  Call  for  the  appel- 
lant, and  by  the  Attorney  General  and 
Wickham  for  the  appellees. 

For  the  appellant,  it  was  contended,  that 
there  was  not  sufficient  evidence  of  a  prom- 
ise before  marriage :  the  fact  is  alleged  in 
the  bill,  but  denied  in  the  answer,  and 
there  are  not  two  witnesses  who  sup- 
150  port  the  allegations  in  the  bill.  *But, 
even  if  a  promise  were  proven,  it 
being  merely  parol,  would  be  void  by  the 
statute  of  frauds; (a)  and  evidence  of  such 
agreement  is  inadmissible,  (b)  The  case 
then  stands  on  the  bond  only;  and  that 
being  executed  after  the  marriage,  for  a 
consideration  past,  it  was  a  mere  voluntary 
bond,  without  consideration,  (c)  A  mar- 
riage to  be  had,  is  a  valuable  consideration ; 
a  marriage  had,  is  not;  if  it  were,  it  would 
be'  easy  for  a  father  to  provide  for  his 
children  at  the  expense  of  his  creditors,  (d) 
It  may  be  objected  that  marriage  is  a  con- 
tinuing consideration,  according  to  1  Powell 
on  Contracts,  350,  but  the  authorities  cited 
by  him(e)  do  not  support  his  general  posi- 
tion. To  make  a  continuing  consideration 
in  such  a  case  as  this,  there  should  have 
been  a  prior  request,  at  least,  as  in  the  case 
in  Dyer,  272  a.(f)  It  may  well  be  doubted 
whether  the  bond  be  really  the  deed  of 
John  Campbell.  It  is  denied  in  the  answer; 
and  there  is  no  proof  that  it  was  read  to 
him  at  the  time  of  its  execution,  as  was 
necessary,  he  being  an  illiterate  man.(g) 
There  are  also  strong  circumstances  to  in- 
duce a  belief  that  the  bond  was  fraudulently 
obtained.  John  Campbell  was  an  old  man, 
subject   to   intoxication;  he   was  probably 


(a)  1  P.  Wins.  618,  Viscountess  Montacute  y.  M&z- 
well,  cited  inl  Esp.  Dier.  103;  6  East,  10;  Roberts  on 
Stat.  Frauds,  191. 

(b)  1  Fonb.  b.  1.  c.  8,  s.  0.  p.  108,  170. 

(c)  1  Fonb.  b.  1,  c.  S.  s.  1,  p.  886,  837;  2  Bl.  Com.  445:  2 
Vin.  280:  1  Bac.  Abr.  OwlL  edit  111:  1  Com.  Dlir.  by 
Rone.  902. 

(d)  2  Call.  186.  188,  Eppes.  Ac  t.  Randolpb. 

(e)  8  Salk.  08,  Cro.  Car.  400,  Townsbend  y.  Hunt 

(f)  Hnnty.  Bate. 

(g)  2  BL  Com.  804. 


enticed  to  the  tree,  at  which  the  bond  was 
executed,  by  the  flask  of  whiskey ;  no  per- 
son was  present  but  the  brothers  of  Andrew 
Campbell ;  the  treaties  were  carried  on  in 
private ;  and  the  old  man  probably  induced 
to  believe  that,  by  signing  the  penalty  of 
the  bond  only,  he  might  avoid  the  pay- 
ment of  the  money,  by  giving  up  the  land. 

But  the  bond,  if  proved,  will  not,  per  se, 
entitle  the  plaintiffs  to  recover,  not  only 
because  of  the  suspicious  circumstances 
under  which  it  was  obtained,  for  which 
reason  equity  will  leave  the  parties  to 
pursue  their  legal  remedy  ;(h)  but  be- 
cause the  consideration  is  not  sufficient,  the 
marriage  being  over,  and  the  bond  not  stat- 
ing any  prior  agreement.  Nor  will  a  mere 
voluntary  settlement  be  carried  into  execu- 
tion, even  if  there  be  no  fraud ;  for  there  is  a 
difference  between  articles  and  a  convey- 
ance; the  former,  though  not  sufficient  to 
cause  a  conveyance,  may  nevertheless 
151  support  *it,  if  actually  made.  These 
distinctions  will  reconcile  all  the  cases 
upon  marriage  contracts,  which  are  either 
cases  of  request,  prior  agreement,  or  actual 
settlement,  (i)  If  the  will  referred  to,  in 
this  case,  be  a  true  copy,  the  contract  al- 
leged differs  from  that  proved :  and  there- 
fore no  specific  performance  will  be  de- 
creed, (k) 

If,  then,  the  bond,  per  se,  would  not  be 
sufficient,  parol  evidence  cannot  be  united 
to  it;  for  that  would  be  to  make  a  party 
liable  upon  parol,  when  the  statute  declares 
he  shall  not  be.  (1) 

It  is  not  necessary  to  plead  the  statute  of 
frauds;  for  that  is  only  intended  to  protect 
against  a  discovery,  (m) 

But  if  a  communication  or  contract  did 
actually  take  place,  and  if  it  be  essential 
to  the  validity  of  the  bond,  yet  Argen- 
bright having  notice  of  nothing  but  the 
bond,  is  not  to  be  effected  by  that  contract. 

And  even  admitting  the  contract  to  be 
good  in  all  other  respects,  it  is  uncon- 
scionable, and  ought  not  to  be  enforced  in 
equity,  where  specihc  execution  is  always 
at  the  discretion  of  the  Court,  (n) 

The  Attorney  General  and  Wickham,  for 
the  appellees,  insisted,  that  the  promise, 
before  marriage,  was  clearly  proven,  and 
was  a  sufficient  consideration  to  support 
the  bond  given  after  marriage.  One  wit- 
ness (James  Campbell)  swears  positively  to 
the  promise  before  marriage ;  others  prove 
the  admission  of  John  Campbell,  that  he  ha(^ 
made  it ;  for,  no  other  inference  can  be  drawn 
from  his  expressions,  *^ Promises  and  pye- 
crusts  were  made  to  be  broken ;  if  I  had  not 
promised  him  the  land,  perhaps  he  would  not 
have  married  my  daughter."  The  contents 
of  John  Campbell's  will  were  also  frequently 
mentioned  by  him,  and  the  subject  of  con- 
versation in  the  neighbourhood ;  thus  pro- 
claiming what  provision  he  had  made  for 
his  daughter,  in  order  that  an  alliance  with 
her   might   be  solicited.     He  did  not  object 


(h)  10  Ves.  Jan.  806,  Mortlock  y.  Buller. 

(1)  1  Ves.  Jnn.  52.  64,  Colman  y.  Sarrell;  2  Stra.  788. 
Brownsmith  v.  Qllborne. 

(k)  6  Ves.  jun.  467.  Lelffh  y.  Hayerlleld. 

(1)  6  East.  17. 18,  10;  8  Bos.  &  Pnll.  238.  Kent  v.  H^* 
klnson:  Brldffman's  Supp.  to  Index.  100.  pi.  71. 

(m)  6    Ves.  jun.    80,    Suffden's    L.    Vendortt     ^'* 
Roberts  on  Stat  Frauds.  167.  ^* 

(n)  1  Fonb.  b.  1,  c.  4.  s.  86.  p.  826:  Ibid.  b.  1,  c    ^   «.^* 
p.  880:    Ibid.  p.  178.  '   ^,^ 
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to  the  marriage  in  this  case,  as  is  not  only 

proven     by     the     minister     who    married 

them,  but  may    be    fairly   presumed, 

152  *from  the  circumstances  that  the  par- 
ties were   married    in  his  own  house, 

and  in  his  presence.  His  only  complaint 
was,  that  he  had  not  been  informed  of  the 
particular  day.  It  would  encouTzge  the 
perpetration  of  fraud,  not  to  compel  him  to 
perform  his  promise. 

Where  an  instrument  is  under  seal,  proof 
of  consideration  cannot  be  demanded ;  be- 
cause it  carries,  on  its  face,  evidence  of  a 
g-ood  consideration,  (a)  Although  the  pas- 
sage in  Blackstone  has  been  animadverted 
on  as  too  general,  applying  the  same  rule 
to  promissory  notes,  yet  the  doctrine  is 
recognised  as  it  respects  sealed  instru- 
ments, (b)  The  appellees  are  not  bound  to 
shew  any  other  consideration  than  the 
bond ;  but  were  the  circumstances  of  the 
transaction  gone  into,  there  would  be  a  suffi- 
cient consideration  in  blood  and  natural 
affection,  (c)  So  the  promise  before  mar- 
riage, whereby  the  marriage  was  induced, 
would  be  a  good  foundation  for  the  bond, 
because  John  Campbell  was  bound,  in  mo- 
rality, to  perform  it ;  like  the  cases  put  by 
Ivord  Mansfield,  in  Hawkes  and  wife  v. 
Saunders,  (d)  where  a  man  promises  to  pay 
a  just  debt  barred  by  the  statute  of  limita- 
tions; or  a  man,  after  he  comes  of  full  age, 
promises  to  pay  a  meritorious  debt  contracted 
during  his  infancy,  not  for  necessaries;  or 
a  bankrupt,  in  affluent  circumstances,  after 
his  certiticate,  promises  to  pay  the  whole 
of  his  debts,  Ac.  Admitting  this  bond  to 
be  merely  voluntary,  still  it  is  good  between 
the  parties ;(e)  and  Argenbright,  being 
clearly  a  purchaser  with  notice,  cannot  be 
protected. 

There  is  no  proof  of  fraud  in  obtaining 
the  bond.  John  Campbell  had  made  the 
promise,  and  there  was  no  impropriety  in 
endeavouring  to  induce  him  to  perform 
it. 

As  to  the  bond  being  signed  in  the  wrong 
place,  it  makes  no  difference.  The  defeas- 
ance was  drawn  as  part  of  the  bond ;  and 
all  being  executed  at  the  same  time,  it 
must  be  considered  as  one  instrument. 

No  case  can   be    found    where    the    Court 

has  taken  notice    of  the  statute  of    frauds, 

unless  pleaded    by  the  defendant,  or    stated 

in  the  answer.    It  ought  regularly  to  be 

153  pleaded,  to  *^enable  the  plaintiff  to  re- 
ply matter    which  may  take    the  case 

out  of  the  statute,  as  part  performance,  &c. 

Cur.  adv.  vult. 

Monday,  October  29,  1808.  The  Judges 
pronounced  their  opinions. 

JUDGK  TUCKER.  The  bill  states,  that 
the  complainant,  Rebecca,  is  the  daughter 
of  one  John  Campbell,  one  of  the  defend- 
ants ;  that  he,  before  her  marriage  with  the 
complainant,  Andrew  Campbell,  at  the 
time  thereof,  and  after  it,  promised  that  he 
would  give  her  the  land  whereon  he  lived, 
subject  to  the  payment  of  501.  to  his  daugh- 
ter ^annah,  which  they  were  always  ready. 


(a)  2  Bl  Com.  440. 

(b)  See  1  f\>iib.  b.  1,  c.  5.  s.  1.  p.  843,  note.    See  also 
Christian's  notes  to  Blackstone.  ubl  supra. 

(c)  2  Bl.  Com.  296. 

(d)  Cowp.  290. 

(e)  Cowp.  706.  Doe,  ex  dem.  Watson  v.  Routledffe. 
1  Fonb.  b.  1,  c.  6,  s.  1,  notes  (b)  (f)  p.  846,  847. 


on  their  parts,  to  do.  That  in  pursnanoe 
of  this  declaration,  he  directed  his  attorney 
to  make  his  will,  which  was  accordingly 
done ;  and  that  they  knew  of  this  disposi- 
tion at  the  time  it  was  made. 

That  in  a  conversation  between  Andrew 
and  the  father  of  Rebecca,  before  their 
marriage,  on  the  subject  of  the  marriage 
portion  intended  for  his  daughter,  the  father 
informed  him  of  the  disposition  he  intended, 
and  which  he  then  promised  Andrew  to 
make,  of  that  land,  of  the  will  he  had  made 
to  that  effect,  and  that  he  had  deposited  it 
with  an  attorney   who  had  drawn  it. 

That  after  the  marriage,  tne  father  re- 
peated the  same  thing,  and  desired  him  to 
apply  to  his  attorney  for  satisfaction 
and  advice,  &c.  &c*  and  being  answered 
that  the  will  was  liable  to  revocation,  the 
father  agreed  to  execute  any  conveyance 
which  should  not  divest  him  of  the  land 
during  his  life,  as  he  honestly  intended  to 
fulfil  his  promise. 

That  accordingly,  Andrew  took  advice  as 
to  the  mode  of  iinally  securing  himself  and 
his  wife  the  lands,  and  for  that  purpose 
had  a  bond  drawn  conditioned  for  the 
conveyance  of  the  same,  agreeably  to 
his    original    promise,    which    the    fiither 

executed. 
154  *That  thereupon    the   complainants 

rested  satisfied  that,  at  the  death  of 
the  father,  who  was  upwards  of  eighty 
years  old,  the  land  would  be  theirs;  but 
they  were  afterwards  surprised  to  hear  that 
the  father  was  about  to  sell  the  lands  to  the 
defendant,  Argenbright;  that  he  well  knew 
of  their  claim  before  he  proposed  purchas- 
ing, and  that  they  not  only  made  known 
their  claim  to  him,  but  published  the  same 
in  a  newspaper.  That  after  this,  both  de- 
fendants went  to  the  house  of  the  attorney 
who  had  the  will  in  possession,  and  took  it 
away ;  and  that  the  father  and  Argenbright, 
after  such  information,  entered  into  a  con- 
tract for  the  lands,  which  have  been  actually 
conveyed  accordingly. 

The  bill  prays  for  a  conveyance  to  the 
complainants  of  the  lands  in  the  condition 
of  the  bond  mentioned,  which  is  referred 
to,  and  prayed  to  be  taken  as  a  part  of  the 
bill. 

The  defendant,  John  Campbell,  by  his 
answer  acknowledges,  that  some  time  be- 
fore the  marriage  he  made  his  will,  and  left 
the  land  to  his  daughter  Rebecca,  upon  con- 
dition of  her  paying  ten  pounds  per  annnm, 
until  501.  should  be  paid  to  his  daughter 
Hannah.  That  he  never  knew  Rebecca  was 
going  to  be  married  to  Andrew  till  the  very 
day  they  were  married ;  and  that  '*he  never 
renewed  the  promise"  before  their  marriage, 
further,  than  that  he  had  not  as  yet  altered 
his  will.  That  shortly  after  the  marriage, 
Andrew,  and  his  father,  James  Campbell, 
applied  to  him  to  have  possession,  and  An- 
drew wanted  him  to  sign  a  bond,  or  paper, 
that  the  land  was  to  be  his  at  John's 
death;  and,  at  the  time  the  bond  was  to  be 
executed,  Andrew  was  to  pay  101.  part  of 
the  501.  to  Hannah,  but  when  the  bond  was 
presented,  Andrew  refused  to  pay  the  101. 
but  said  he  would  have  all  or  none;  after 
which  he  altered  his  will. 

As  to  the  bond  mentioned  in  the  bill,  he 
solemnly  declares  that  he   never   signed    a 
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bond  that  conveyed  the  land  from  him  to 
them ;  if  he  did,  he  must  have  been  drunk 
or  mad,  as  Andrew  had  frequently  applied 
to  him  to  have  a  bond,  but  was  aa  often 
refused.  That  he  then  applied  to  him  only 
to  sign  a  bond  to  please  Andrew's  father, 
and  it  should  be  given  back  to  him  again 
and  destroyed. 

155  *He  denies  remembering  any  such 
conversation  as  that  stated,  advising 

Andrew  to  consult  with  Mr.  S.  to  know 
whether  the  will  was  sufficient  to  secure  the 
estate  to  Andrew;  admits  the  sale  to 
Argenbright,  and  that  he  knew  of  the  com- 
plainant's claim,  but  was  to  run  his  chance. 

The  defendant,  Argenbright,  in  his  an- 
swer says,  he  knew  of  no  contract  between 
the  plaintiffs  and  John  Campbell  before,  or 
after  their  marriage,  for  the  land  in  the 
bill  mentioned:  on  the  contrary,  in  a  con- 
versation with  Andrew  and  his  father  and 
mother  on  the  subject,  a  few  days  before  he 
purchased,  it  was  expressly  several  times 
mentioned  by  all  the  parties,  that  he  did 
not  marry  the  other  complainant  in  consid- 
eration of  any  such  contract,  but  that  he 
should  have  married  her  if  her  father  had 
not  given  her  five  shillings ;  and  that  he 
understood  at  the  time,  that  Andrew  claimed 
altogether  under  the  bond  and  will  alluded 
to  in  the  complainant's  bill ;  that  he  desired 
to  see  the  bond,  which  was  at  first  refused, 
but  at  length  he  got  a  sight  of  it,  and  was 
advised  that  he  might  with  safety  purchase. 
That  the  othec  defendant,  John  C.  told  him 
he  knew  nothing  of  his  daughter's  intended 
marriage  till  the  day  it  took  place,  and  had 
been  solicited  to  give  such  a  bond  as  in  the 
bill  mentioned,  but  had  refused.  He  states, 
that  he  is  the  more  convinced,  that  the  bond 
must  have  been  obtained  by  'fraud  and  cir- 
cumvention, (as  John  states,)  either  by 
Andrew  or  his  father,  as  John  was  an  old 
man  much  subject  to  intoxication,  and  they 
kept  a  distillery;  and  the  witnesses  are 
two  young  men,  Andrew's  brothers. 

James  Campbell,  father  of  the  complain- 
ant, Andrew,  swears  that,  several  years  be- 
fore, John  Campbell  made  his  will,  and 
lodged  it  in  his  hands,  where  it  remained 
about  two  years ;  by  which  he  left  the  land 
he  lived  on  to  his  daughter,  Rebecca,  on 
condition  of  paying  his  dau&^hter,  Hannah, 
501.  in  five  years  after  his  death;  that, 
some  time  after,  he  took  away  his  will,  that 
he  might  get  Mr.  A.  S.  to  draw  it  properly. 
That  he  afterwards  told  James  it  was  done, 
but  that  he  had  not  altered  the  former 

156  in  substance,  *and   repeated  the  con- 
tents, which  he  thinks  were  the  same. 

That,  about  six  weeks  before  the  complain- 
ants were  married,  John  asked  him  if  he 
was  satisfied  that  they  should  intermarry, 
to  which  James  made  no  objection ;  and, 
in  answer  to  a  question  says,  that  at  that 
time  he  has  had  no  conversation  with  his 
son  on  the  subject  of  his  marriage,  nor 
until  a  few  days  before  it  took  place. 

He  further  states,  that  a  few  days  before 
the  marriage,  John  came  to  his  house,  and, 
after  some  private  conversation  between 
him  and  Andrew,  James  was  called  in,  and 
John,  in  his  presence,  gave  Andrew  his 
hand  and  promise,  **That  if  he  married 
his  daughter,  Rebecca,  he  should  have 
the    plantation  he  then    lived  on,  provided 


he  complied  with  the  terms  of  the  will: '' 
and  then  repeated  the  contents  of  it; 
the  same  in  substance  which  he  had 
formerly  done  to  the  witness.  That, 
after  the  marriage,  he  often  heard 
John  speak  in  the  manner  above  stated, 
and  particularizes  one  occasion  when 
he  asked  old  Campbell  *4f  he  did  not 
mean  to  comply  with  his  promise,  why  he 
made  it?"  To  which  the  old  man  replied, 
''If  he  had  not  done  so,  perhaps  the  com- 
plainant would  not  have  married  his  daugh- 
ter:" *'and  that  promises  and  pye-crusts 
were  made  to  be  broken ;  and  told  a  story 
of  a  man  having  married  all  his  daughters 
by  promising  them  severally  his  planta- 
tion, and  that  the  last  had  taken  him  in, 
by  obtaining  a  writing,  as  the  complainant 
was  then  going  to  do."  Peter  Eagle, 
whose  testimony  I  shall  notice  presently, 
gives,  I  think,  a  different  and  important 
turn  to  the  complexion  of  this  testimony. 
This  witness,  James  Campbell,  the  father  of 
Andrew,  is  the  only  witness  who  pretends 
to  have  been  privy  before  the  marriage 
to  any  promise,  agreement  or  conversa- 
tion whatsoever  between  John  and  Andrew 
Campbell.  John  Quinn,  indeed,  speaks  of 
the  conversation  between  them  after  the 
marriage,  in  which  James  is  stated  to  have 
asked  John,  if  he. did  not  mean  to  comply 
with  his  promise,  why  did  he  make  it?  To 
which  John  replied,  that  promises  and  pye- 
crusts  were  made  to  be  broken,  and 
157  also  said,  *''If  I  had  not  promised  him 
the  land,  perhaps  he  would  not  have 
married  my  daughter,"  and  then  went  on 
to  tell  the  same  ridiculous  story.  But  Peter 
Eagle,  who  was  present  at  the  time,  states 
that  James  asked  John  if  he  had  not  prom- 
ised Andrew  the  land ;  to  which  he  replied 
no:  That  James  two  or  three  times,  and 
perhaps  oftener,  repeated  the  question ;  at 
length  John  replied,  promises  and  pye- 
crusts  were  made  to  be  broken,  and  then 
told  the  same  story,  but  does  not  recollect 
that  he  said,  that  if  he  had  not  promised 
the  land,  perhaps  the  complainant  would 
not  have  married  his  daughter.  I  therefore 
think,  that  the  testimony  of  John  Quinn 
and  Peter  Eagle,  may  be  considered  nearly 
as  balancing  each  other,  leaving  that  of 
James  Campbell  to   stand   or  fall  by  itself. 

And  the  story  told  by  the  old  man,  which 
may  be  regarded  as  an  evidence  of  his 
shrewdness,  may,  in  my  opinion,  well  be 
compared  with  Sir  John  Lee's  repeating 
scraps  of  Latin,  and  reading  the  classic 
authors,  which  Lord  Hardwicke  justly  re- 
jected as  proofs  of  his  sanity.  In  the  case 
of  Bennet  v.  Vade.(a)  The  repeated  en- 
deavours of  James  Campbell  to  extort  an  an- 
swer from  the  old  man,  to  an  ensnaring 
question,  lessen  in  my  estimation,  or  rather 
destroy  the  weight  it  might  otherwi<ie  have 
had ;  but,  taking  his  reply  in  the  most  lib- 
eral sense,  it  amounts  only  to  an  acknowl- 
edgment of  a  parol  promise,  of  some  sort 
or  other,  without  identifying  the  terms  or 
nature  of  it. 

According  to  James  Campbell's  testimony, 
John  consulted  him  upon  the  intended  mar- 
riage six  weeks  before  it  took  place ;  and,  a 
few  days  before,  made  Andrew  the  promise 
stated  in  James's  deposition.     John,  in  his. 
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answer,  flatly  denies  that  he  knew  any 
thing  of  the  intended  marriage  until  the 
very  day  it  took  place ;  and,  in  answer  to  a 
question  in  the  bill,  *' Whether  he  did  not 
promise  his  lands  to  his  daughter  long  be- 
fore her  intermarriage  with  Andrew ;  and 
whether  he  did  not  renew  his  promise  to 
them,  or  either  of  them,  shortly  before  the 
marriage;"  after  admitting  that  he  had 
made    his    will,    and  left  the  lands  to 

158  his  ^daughter  upon  the  condition  of 
paying  Hannah  501.  and,  after  declar- 
ing that  he  never  knew  of  their  intended 
marriage  till  the  very  day,  he  answers,  that 
he  never  renewed  the  promise  before  their 
marriage,  further  than  that  he  had  not  as 
yet  altered  his  will.  It  will  be  admitted 
that  this  answer  is  not  in  as  direct  and 
positive  terms,  as  it  might  have  been  ex- 
pressed in :  but  I  understand  it  as  a  sub- 
stantial denial  of  any  promise  made  in 
consideration,  or  even  in  contemplation, 
of  the  marriage  intended  between  the  par- 
ties; and,  taken  in  opposition  to  James 
Campbell's  evidence,  contains  a  necessary, 
if  not  a  direct  negative,  to  the  conversa- 
tion stated  to  have  taken  place  a  few  days 
before  the  marriage.  His  answer  then 
stands  upon  the  general  ground,  that  an 
answer  shall  prevail,  unless  it  be  contra- 
dicted by  two  witnesses  at  the  least,  or  one 
witness  and  pregnant  circumstances.  These 
are  utterly  wanting  in  this  case.  On  the 
contrary,  every  circumstance  appears  to  me 
to  be  strongly  against  the  complainant, 
Andrew,  and  his  most  material  witnesses. 
The  credit  of  James  Campbell  is  greatly 
shaken,  in  my  opinion,  by  the  evidence  of 
Mr.  Bowyer,  who  says  he  appeared  to  him 
to  be  the  most  immediately  interested  in 
the  dispute,  and  said  that  he  would  spend 
not  only  his  own  plantation,  but  every 
thing  else  he  possessed,  but  his  son  Andrew 
should  get  the  land.  The  deposition  of 
Samuel  Woods  is  also  calculated  to  weaken 
the  credit  of  James  Campbell,  for  he  says 
that  James  Campbell  said,  in  his  presence, 
he  knew  nothing  of  the  marriage  till  the 
evening  before,  which  is  an  absolute  con- 
tradiction to  the  assertion  of  a  promise 
made  in  his  presence  to  Andrew  a  few  days 
before,  in  consideration  of  the  intended 
marriage.  The  deposition  of  Hannah 
Campbell,  and  the  uniform  declaration  of 
John  Campbell  to  several  other  witnesses, 
that  he  knew  nothing  of  the  marriage  till 
the  day  it  took  place,  also  contribute  to 
strengthen  the  credit  of  John^s  answer,  as 
to  this  particular  point. 

But  here  it  becomes  necessary  to  consider 

the  operation  of  our  statute  of  frauds   and 

perjuries.    Rev.    Code,    1    vol.  c.  10,  which 

enacts,     that    *^no    action    shall    be 

159  brought,  *whcreby  to  charge  any  per- 
son upon  any    agreement   made  upon 

consideration  of  marriage,  unless  the 
promise  or  agreement  upon  which  such  ac- 
tion shall  be  brought,  or  some  memoran- 
dum or  note  thereof  shall  be  in  writing, 
and  signed  by  the  party  to  be  charged  there- 
with, or  some  other  person  by  him  there- 
unto lawfully  authorised." 

It  has  on  several  occasions  in  this  Court 
hapi.ened,  that  the  counsel  on  both  sides 
have,  in  addressing  themselves  to  the  Court, 
said,    that   they  presumed  the  Court  would 


consider  the  English  decisions  on  the  29  of 
Car.  II.  c.  3,  as  authorities,  in  any  case, 
founded  upon  our  statute,  which  is  nearly, 
or  perhaps  exactly,  in  the  same  word&. 

This  was  done  by  the  counsel  on  both 
sides,  in  the  case  of  Richardson  v.  Baker, 
(October  22d,  1805,  MS.)  but  that  case 
was  decided  upon  another  point.  Although 
this  observation  was  not  addressed  to  the 
Court  on  the  present  occasion,  the  counsel 
on  both  sides  have  argued  the  question,  as 
if  this  postulatum  had  been  conceded  to 
them.  But  I  am  not  prepared  to  go  so  far 
as  the  gentlemen  seem  to  have  supposed. 
By  the  ordinance  of  Convention  adopting  the 
common  law  of  England,  the  evidences  of 
that  law,  being  an  unwritten  law,  were  nec- 
cessarily  I  presume,  adopted ;  and  those  evi- 
dences, which  during  a  long  series  of  years 
had  received  the  sanction  of  the  highest 
Courts  of  Judicature  in  England,  acquired 
thereby  a  binding  force  and  authority, 
which  no  exposition  of  a  written  law  could 
claim  a  title  to ;  much  less,  the  expositions 
of  a  statute  which  never  was  acknowledged 
to  be  in  force  in  this  country,  being-  made 
near  a  century  after  the  settlement  of  the 
colony.  Still  less  are  the  decisions  of  the 
Courts  of  Westminster- Hall  made  not  only 
since  the  revolution,  but  since  the  passing 
of  our  statute,  to  be  considered  as  having 
the  authority  of  precedents  in  this  Court. 
I  shall  always  respect  them  as  the  decisions 
of  great  and  learned  men,  but  never  admit 
them  to  controul  my  own  judgment.  Where 
they  convince  me,  I  will  adopt  them ;  where 
they    fail   of    producing   that  conviction,  I 

shall  never  feel  any  obligation  upon 
160      myself  to  yield  my  "^assent   to    them. 

Were  there  no  other  reason  for  this 
resolution,  the  conflicting  opinions  of  differ- 
ent Chancellors,  as  to  the  operation  of  this 
statute,  and  effect  of  the  defendant's  rely- 
ing upon  it  in  his  plea,  would  determine  me 
to  be  extremely  cautious  how  I  should  admit 
the  authority  of  precedents  which  might 
operate  as  the  repeal  of  a  most  beneficial 
statute.  The  true  intent  and  meaning  of  our 
statute,  according  to  my  apprehension,  is 
to  reduce  all  such  parol  agreements  as  are 
mentioned  in  the  purview  of  it,  to  the  level 
of  a  mere  nudum  pactum.  This  strikes  me 
as  the  most  obvious  interpretation  of  the 
first  words  of  it,  that  no  action  shall  be 
brought  whereby  to  charge  a  defendant  upon 
any  special  promise,  contract,  or  agree- 
ment, therein  particularly  specified,  unless 
the  promise  or  agreement  be  in  writing, 
and  signed  by  the  party  to  be  charged 
therewith,  Ac,  If  a  Court  of  Equity  assume 
the  right,  not  only  to  enforce  such  agree- 
ments, notwithstanding  the  statute,  but  to 
extort  from  a  defendant,  who  relies  on  it 
in  his  plea,  either  a  confession  for  the  pur- 
pose of  enforcing  the  agreement,  or  an  ab- 
solute denial  of  it,  in  order  to  evade  the 
performance,  the  temptation  to  perjury,  is 
such  as  no  man,  who  seeks  to  evade  a  con- 
tract fairly  made,  will  probably  withstand. 
The  almost  universal  knowledge  of  letters 
in  this  country,  and  the  perfect  facility 
with  which  recourse  may  be  had  to  peUt 
ink,  and  paper,  and  a  person  who  can  write, 
in  all  cases  where  the  parties  are  seriously 
disposed  to  enter  into  a  contract,  obviate 
the   objection,    that   fraud  might  be    pre- 
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▼ented  by  compelling  the  performance 
of  snch  parol  agreements;  for,  in 
every  case  within  the  purview  of  the 
statute,  the  most  effectual  means  of 
preventing  fraud  or  perjury,  would  be 
to  construe  them  as  mere  nuda  pacta, 
where  nothing  material  has  been  done  in 
performance  of  them,  and  the  state  of  both 
parties  remains  the  same,  as  before  any 
communication  had  been  made,  or  agree- 
ment concluded  between  them.  And  this 
construction,  I  am  persuaded,  if  constantly 
adhered  to,  would  effectually  ^relieve  this 
Court  from  the  dilemma  into  which  the 

161  Court  of  Chancery  in  ^England,    has 
brought   itself   upon   this  subject,  (a) 

If  a  parol  agreement,  in  all  the  cases  pro- 
vided for  by  the  statute,  be  considered  in 
the  light  of  a  mere  colloquium,  or  inception 
of  a  contract,  instead  of  the  completion  of 
it,  the  citizens  of  this  State  will  soon  learn, 
that,  to  give  effect  to  their  agreements  in 
such  cases,  they  should  be  reduced  to  a  vis- 
ible form;  and,  so  long  as  the  implements 
and  the  art  of  writing  may  be  had  recourse  to 
easily  as  they  now  may,  in  this  State,  it  is 
certainly  advisable  to  discourage  every  pos- 
sible temptation  to  the  base  crime  of  wilful 
perjury,  which  a  contrary  interpretation  is 
too  much  calculated  to  encourage  and  pro- 
mote. It  has  been  observed,  (b)  that  it  is 
clear  that  the  statute  intended  to  prevent 
fraud,  as  well  as  perjury;  but,  from  the 
purview  of  it,  declaring  that  no  action 
shall  be  brought,  it  appears  to  me  that  the 
true  intent  of  it  is  to  prevent  the  fraudulent 
imputation  of  a  con tx act,  rather  than  the 
fraudulent  denial  of  one;  the  danger  of  the 
former  being  much  greater  than  of  the  lat- 
ter. And  this  construction  I  am  the  more 
confirmed  in,  by  the  opinion  of  Lord  I^ough- 
borough,  and  the  rest  of  the  Judges  of  the 
Court  of  C.  P.  (except  Wilson,)  in  the  case 
of  Rondeau  v.  Wyatt,(c)  who  says,  **If  a 
parol  agreement  were  stated  in  a  Court  of 
Law,  and  there  was  a  demurrer,  which 
would  admit  the  agreement,  yet  still  ad- 
vantage might  be  taken  of  the  statute ;" 
and  surely  equity  is  equally  bound  to  notice 
it,  though  not  pleaded,  nor  relied  on  in  the 
answer,  for  it  is  a  public  statute,  and  as 
such,  ought  to  be  noticed  by  the  Court  :(d) 
I  am,  therefore,  of  opinion,  that,  with  re- 
spect to  all  promises,  agreements,  and  con- 
tracts within  the  purview  of  the  statute,  if 
not  reduced  to  writing,  and  signed  pursuant 
to  the  statute,  and  if  nothing  be  done  in 
performance  of  them,  whereby  the  actual 
state  of  the  parties,  or  one  of  them,  is  ma- 
terially affected ;  they  ought  to  be  consid- 
ered as  imperfect  and  incomplete,  so  as  to 
be  incapable  of  supporting  a  suit,  either  at 
law,  or  in  equity;  consequently,  that 
wherever  a  defendant  to  a  bill,  for  the  spe- 
cific performance  of  a  parol  agreement, 
pleads  and  relies  upon  the  benefit  of  the  stat- 
ute, he  is  not  compellable    to    answer 

162  as  to  the  agreement,  *and  confess  or 
deny  it,  but  may  protect  himself  from 

such    answer  by  his  plea ;  and  where  offered 

(a)  See  1  Fonb.  c.  8.  s.  8.  and  notes  thereon:  8 
Ves.  jun.  49V.  2  Hen.  Black.  68,  Rondeau  v.  Wyatt;  8 
Ves.  Jan.  28. 24.  Moore  v.  Edwards:  8  Ves.  Jan.  38, 
Pym  ▼.  Blackbnme.  note  (a.) 

(b)  Fonb.  181,  note  (d.) 

(c)  8  H.  Bl.  es. 

(d)  1  Fonb.  b.  8,  s.  8. 


and  insisted  on,  it  ought  to  be  allowed: 
for,  by  compelling  a  defendant  to  answer 
after  he  has  claimed  the  protection  of  the 
statute  by  his  plea,  the  inducement  to  per- 
jury, which  it  is  the  object  of  the  statute 
to  prevent,  will  be  increased  in  tenfold 
proportion. 

But  where  a  defendant,  without  pleading 
the  statute,  or  relying  on  it  in  his  answer, 
confesses  the  agreement  as  stated  in  the  bill, 
and  allows  the  bargain  to  be  complete,  and 
does  not  insist  on  any  fraud,  circumvention 
or  surprise,  in  obtaining  it,  it  may  be  truxy 
said,  there  can  be  no  danger  of  perjury ; 
because  he  might  (according  to  my  construc- 
tion) have  protected  himself  from  answer- 
ing, by  pleading  the  statute,  had  he  chosen 
to  do  so;  and  because,  having  waived  the 
benefit  of  that  protection,  (which  he  must 
be  presumed  to  have  done  voluntarily,)  he 
hath,  by  his  own  acknowledgment,  taken 
away  the  necessity  of  proving  the  agree- 
ment. 

In  this  case  the  benefit  of  the  statute  be- 
ing waived  by  the  defendant,  (nam  quisque 
potest  renuniciare  juri  pro  se,  introducto, ) 
a  Court  of  Equity  will  enforce  the  perform- 
ance of  a  contract  thus  voluntarily  con- 
fessed, and  disclosed  to  it.  But,  on  the 
other  hand,  if  he  confesses  the  agreement, 
but  yet  insists  on  the  benefit  of  the  stat- 
ute, either  by  way  of  plea,  or  in  his  answer ; 
or,  if  he  denies  the  agreement  altogether, 
as  charged  in  the  bill,  without  pleading,  or 
insisting  on  the  statute,  he  may  yet  claim., 
and  have  the  benefit  of  it  at  the  hearing: 
and  if  he  admits,  even,  that  there  was  a 
parol  agreement,  but  that  it  is  different 
from  that  alleged  in  the  bill,  no  parol  evi- 
dence ought  to  be  admitted  to  prove  it.  And 
this  doctrine,  I  conceive,  may  be  fully  proved 
by  the  following  cases,  in  addition  to  those 
I  have  already  noticed. 

In  the  case  of  Rondeau  v.  Wyatt,  (2  Hen. 
Black.  63,)  it  is  said  that  the  true  rule 
seems  to  be,  that  if  the  party  admits  the 
agreement  in  his  answer,  without  insisting 
upon  the  statute  of  frauds,  the  Court  will 
hold  it  to  be  good;  for  which  Prec.  in 
Cha.  208,  374,  553,  are  cited :  but, 
163  *^where  the  statute  is  pleaded,  and 
the  exceptions  in  it  negatived,  the 
Court  of  Chancery  will  not  compel  the  de- 
fendant to  execute;  and  Whaley  v.  Bage- 
nal,(e)  and  Whitchurch  v.  Bevis(f)  are 
cited.  It  is  added  that  the  Court  of  Exche- 
quer had  also  hol<Jen,  that  if  the  defendant 
by  his  answer  insists  upon  the  statute,  a 
specific  performance  cannot  be  decreed, 
though  he  confesses  the  agreement:  and 
Stewart  v.  Careless,  and  Eyre  v.  Iveson, 
cited  in  Whitchurch  v.  Bevi8,(g)  are  re- 
ferred to.  In  the  case,  then,  before  the 
Court,  the  defendant  in  his  answer  to  a 
bill  in  Chancery,  admitted  the  agreement 
charged  in  the  bill,  but  pleaded  the  statute 
of  frauds ;  and  averred  that  there  was  no 
note  or  memorandum  in  writing,  nor  any 
performance  of  any  part  of  the  agree- 
ment, (h)  A  suit  being  brought  in  the 
Common  Pleas,  upon  the  contract  thua  diB- 
closed  by  the  defendant's  answer  in  CV\9>^' 


(e)  6  Brown's  ParL  Cas.  46. 

(f)  2  Brown's  Cha.  Cas.  660. 
(r)  2  Brown's  Cha.  Cas.  668,  664. 
(b)  See  8  Brown's  C.  C.  154,  Rondeau  v.  Wy 
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eery,  and  a  verdict  for  the  plaintiif ;  on  a 
rule  to  shew  cause  why  the  verdict  should 
not  be  set  aside,  and  a  nonsuit  entered, 
Lrord  Loughborough,  in  delivering  the  unan- 
imous opinion  of  the  Court,  three  Judges 
being  present,  (the  fourth  being  absent, 
and,  as  was  afterwards  said,  being  of  a 
different  opinion,)  said  *'in  some  early 
cases,  Prec.  in  Cha.  208,  and  378,  (though 
in  fact  no  such  decree  was  made  in  those 
cases,  which  contain  merely  extrajudicial 
opinions  of  the  Lord  Keeper  or  the  Master 
of  the  Rolls,)  it  has  been  said,  and  has  been 
adopted  in  the  argument  of  this  case,  that, 
when  the  defendant  confesses  the  agree- 
ment, there  is  no  danger  of  perjury,  which 
was  the  only  thing  the  statute  intended  to 
prevent.  But  this  seems  to  be  very  bad 
reasoning ;  for  the  calling  upon  a  party  to 
answer  a  parol  agreement  certainly  lays  him 
under  a  great  temptation  to  commit  per- 
jury. But,  though  the  preventing  perjury 
was  one,  it  was  not  the  sole  object  of  the 
statute ;  another  object  was,  to  lay  down  a 
clear  and  positive  rule,  when  the  contract 
of  sale  should  be  complete." 

And  the  rule  for  setting  aside  the  verdict, 
and  for  entering  a  nonsuit,  was  made  ab- 
solute. His  Lordship  added,  that  it  was 
observable,  the  case  of  Whaley  v. 
164  Bagenal,  in  the  *House  of  Lords, (a) 
coincides  with  the  determination  of 
the  Court  then  made.'*  I  accord  most  per- 
fectly in  the  opinion  of  Lord  Lough- 
borough, and  in  the  reasons  he  assigns. 

In  3  Ves.  jun.  38,  39,  40,  note(a)  a  review 
of  the  cases  upon  this  subject,  similar  to 
that  in  1  Fonb.  b.  3,  s.  8,  in  notes,  is 
taken ;  the  reporter  concludes  that  review, 
by  saying,  that  the  result  seems  to  be,  that 
the  statute  may  be  used  as  a  bar  to  the  dis- 
covery. And  in  Moore  v.  Edwards,  (b)  the 
Lord  Chancellor  seems  to  incline  to  the 
same  opinion.  Though  in  a  subsequent 
case,  Bowyers  v.  Caton,(c)  he  appears  to 
have  given  a  different  one.  But  in  Main 
V.  Milbourn,(d)  the  plea  of  the  statute, 
where  the  defendant  had  rested  upon  the 
plea  only,  without  answering,  was  allowed ; 
what  afterwards  became  of  the  cause  does 
not  appear. 

In  Cooth  V.  Jackson,  6  Ves.  jun.  12, 
Lord  Loughborough,  Ch.,  and  Lord  Eldon, 
who  succeeded  him,  were  successively  of 
opinion,  that,  upon  a  bill  for  a  specific  per- 
formance of  a  parol  agreement,  within  the 
statute  of  frauds,  the  defendant,  though 
admitting  the  agreemeift  by  his  answer, 
may,  if  he  insists  upon  the  statute,  have 
the  benefit  of  it  at  the  hearing.  Lord 
Bldon,  indeed,  was  of  opinion  that,  if  he 
did  not  insist  upon  it,  he  must  be  taken  to 
have  renounced  the  benefit  of  it.  But  that, 
I  apprehend,  must  be  where  the  agreement 
is  fully  confessed  in  the  bill.  I  think  it 
unnecessary  to  examine  the  cases  on  this 
head  any  further;  the  reasons  given  by 
Lord  Loughborough  in  Rondeau  v.  Wyatt, 
weighing  with  me  more  than  any  authority 
or  precedent  to  the  contrary. 

In  the  present  case,  the  defendant  hath 
not  pleaded  the  statute  of  frauds,  nor  relied 


(a)  6  Brown's  Cas.  In  Pari.  45. 

(b)  4  Ves.  jun.  28. 

(c)  Ibid.  91. 

(d)  Ibid.  720. 


on  it  in  his  answer.  And,  although  it  may 
be  thought  that  he  has  not  sufficiently  de- 
nied the  parol  agreement  in  his  answer, 
yet  certainly  he  has  not  confessed  it,  nor 
even  admitted  it,  as  charged  in  the  bill 
If  the  case  bore  no  relation  whatsoever  to 
the  statute  of  frauds  and  perjuries,  I  should 
be  of  opinion,  that  the  answer  does  contain 
a  sufficient  denial  of  the  agreement,  to  put 
the  complainants  upon  the  proof  of  it. 

165  *If  the  cause  had  been  set  down  for 
argument,   upon  the  bill  and  answer, 

only,  could  •the  Chancellor  have  made  anj 
other  decree,  than  to  have  dismissed  the 
plaintiff's  bill  ?  I  conceive  that  he  could  not ; 
for,  if  the  defendant  do  not  answer  the  alle- 
gations of  the  plaintiff's  bill,  nor  by  his 
answer  confess  them,  although  there  be  alle- 
gata before  the  Chancellor,  there  are  no 
probata  :  and,  it  was  the  folly  of  the  plaintiff 
not  to  except  to  the  answer,  (1)  if  he  relied 
upon  a  discovery  of  facts  known  to  the 
defendant  only  ;  or,  not  to  have  proceeded  to 
take  depositions  to  prove  the  allegations  of 
his  bill,  if  he  thought  he  could  obtain  such 
proof  elsewhere.  '  What  then  is  the  state  of 
the  present  case  ;  let  it  be  admitted  that  the 
defendant  hath  not,  in  express  terms,  denied 
any  agreement ;  it  must  also  be  admitted 
that  he  has  not  confessed,  that  which  is 
charged  in  the  bill,  nor  admitted  any  promise 
whatever  made  to  the  plaintiffs,  or  either  of 
them,  in  consideration  of  the  intended  mar- 
riage. The  promise  to  his  daughter  was 
without  consideration,  and  being  one  which 
was  to  be  performed  by  his  will,  was  revok- 
able  at  his  pleasure.  It  was  made  years 
before  the  marriage  was  in  contemplation; 
and  he  swears,  he  never  renewed  it,  further 
than  that  he  did  not  alter  his  will.  It  is  tme, 
there  is  the  evidence  of  a  single  witness 
which  contradicts  this  ;  but,  exclusiveof  the 
reasons  which  I  have  before  offered,  for 
thinking  this  evidence  not  sufficient  to  conn- 
tervail  the  answer,  I  shall  now  hazard  the 
opinion  that,  although  the  statute  is  neither 
pleaded,  nor  relied  on  in  the  answer,  the 
evidence  ought  not  to  be  regarded  ;  because 
it  appears  upon  the  face  of  the  bill,  that  the 
promise  alleged  is  within  the  statute  of 
frauds.  We  have  already  seen  that  in  the  case 
of  Rondeau  v.  Wyatt,  it  was  held  that,  if,  to 
a  declaration  at  law  setting  forth  such  a  case, 
there  should  be  a  demurrer,  still  the  defend- 
ant should  have  the  benefit  of  the  statnte. 
And  why  not  if  there  had  been  a  demurrer 
to  this  bill  ?    Hath  a  Court  of  Equity 

166  the  power  to  annul  a  *public  and  f^tn- 
eral  statute,  any  more  than  a  Court  of 

Law  ?  If  it  hath  not,  why  is  it  not  bound  to 
take  notice  of  the  nature  of  the  agreement, 
in  the  same  manner  ?  And  if  it  be  such  an 
one  as  the  statute  declares  no  action  shall  be 
brought  upon,  will  it  take  upon  itself  to 
enforce  it,  non  obstante  the  statute?  But 
a  precedent  may  be  found,  even  in  a  Court  of 
Equity,  where  the  plaintiff  set  forth  an 
agreement  by  parol,  in  one  manner,  and  the 
defendant  acknowledged  the  agreement  as 
set  forth  in  the  bill  in  sundry  particulars, 
but  insisted  that  the  new  lease  (which  was 
the  subject  of  the  parol  agreement)  was  not 


(1)  Note  by  the  Reporters.  See  the  case  of  Dan- 
srerfleld  and  others  v.  Claiborne  and  others,  in  the 
Superior  Court  of  Chancery  for  the  Richmond  Dis- 
trict, ante,  vol.  2,  p.  17. 
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to  commence  uatil  the  expiration  of  the  old 
one ;  making*  a  difference  of  four  years, 
between  the  time  the  plaintifiP  contended  for 
it  to  commence.  The  deposition  of  a  witness 
was  taken,  but  the  Chancellor  declared,  upon 
that  bill  and  answer,  it  would  be  very  danger- 
ous to  admit  parol  evidence  on  either  side  ; 
and  decided  upon  the  bill  and  answer 
only.  ( a)  In  that  case,  the  statute  was  neither 
pleaded  nor  relied  on  in  the  answer ;  and  it 
appears  to  me  fully  to  resemble  the  present 
case  in  principle.  Should  the  Court  decide 
that  the  agreement  is  not  denied  altogether 
by  the  answer,  yet,  as  it  appears,  on  the  face 
of  the  bill,  that  the  agreement  set  forth  is 
within  the  statute  of  frauds  ;  and  the  defend- 
ant not  having  confessed  it  by  his  answer ; 
parol  evidence  to  prove  it,  aliunde,  ought  to 
be  entirely  rejected  ;  and  consequently  the 
bill  ought  to  be  dismissed.  So  in  the  case  of 
Brodie  v.  St.  Paul,(b)  where  an  agreement  in 
writing  for  a  lease  of  a  farm,  referring  to  a 
paper  containing  the  terms  specified  in  cer- 
tain items,  parol  evidence,  to  prove  which 
of  the  clauses  in  that  paper  had  been  read 
at  a  meeting  between  the  parties,  though 
read  and  not  objected  to  by  the  defend- 
ant, was  rejected  by  the  Court,  as 
being:  directly  prohibited  by  the  statute,  al- 
though neither  pleaded  nor  relied  on  in 
the  answer ;  and  the  bill  was  dismissed. 
And  in  the  case  of  Cooth  v.  Jackson,(c) 
L/ord  Chancellor  Eldon  declared,  that  if 
a  defendant  denies  that  any  parol  agree- 
ment ever  took  place,  a  Court  of  Equity 
will  not  inquire  into  the  truth  of  that 
denial.    The  same  Judge  says  in  the  same 

page,  "all  the  doctrine  of  a  Court 
167      *of  Equity  upon  that  subject,  attributes 

great  weight  to  the  oath  of  the  defend- 
ant." And  further,  that,  **the  moment  that 
the  defendant  in  the  form  in  which  issue  is 
joined  in  that  Court,  by  his  answer,  says, 
there  was  no  agreement,  the  witness  could 
not  be  heard  ;  or,  if  he  was  heard,  unless  sup- 
ported by  special  circumstances  giving  his 
testimony  greater  weight  than  the  denial 
by  the  answer,  the  Court  could  not  make  a 
decree.** 

As  to  the  necessity  of  pleading  the  statute, 
there  is,  perhaps,  a  reason  why  it  is  not  as 
necessary  to  plead  this  statute,  as  it  is  to 
plead  the  statute  of  limitations,  which  it  may 
not  l>e  improper  to  notice.  The  date  of  a 
contract,  where  no  deed  or  instrument  is 
referred  to  with  a  profert  in  curia,  is  never 
truly  set  out  in  a  declaration  at  law  :  in  order, 
therefore,  to  bring  the  contract  within  the 
statute,  it  must  be  pleaded,  and  then  the 
Court  is  bound  to  look  at  the  true  date  ;  but, 
in  cases  within  the  statute  of  frauds,  the 
nature  of  the  case  must  in  general  be  shewn 
by  the  declaration,  or  the  bill.  In  such  cases 
the  Court  is  sufficiently  apprised  of  the  nature 
of  the  agreement  to  decide  upon  the  face  of 
the  declaration  or  bill ;  if  the  nature  of  the 
agreement  do  not  so  appear,  then,  indeed, 
the  defendant  must  apprise  the  Court  of  it, 
either  by  pleading,  or  by  his  answer,  in  order 
to  have  the  benefit  of  the  statute. 

But  it  may  be  thought  that  there  has  been 
a  part-performance  in  this  case,  the  plaintiffs 
having  intermarried.    But  it  would  be  a  very 


(a)  Pymv.  Blackbume,  8  Ves.  lun.  84. 

(b)  1  Ves.  jun.  826. 
(c)6Ve8.  Jan.  80. 


dangerous  precedent  indeed,  to  admit  that 
the  consummation  of  a  marriage  was  to  be 
taken  as  the  ground  to  enforce  a  marriage 
contract,  unless  the  contract  itself  be  first 
fully  and  clearly  proved ;  especially  when 
it  is  considered  how  rare  marriage-contracts 
are  in  this  country.  In  the  present  case,  it 
is  in  proof  that  the  plaintiff,  Andrew,  de- 
clared he  did  not  marry  the  other  plaintiif, 
in  consideration  of  the  land,  for  that  he 
would  have  married  her  if  her  father  had  not 
promised  her  5s.  If  then  the  promise  al- 
leged in  the  bill  was  no  inducement  to  the 
alliance,  the  bare  circumstance  of  the  mar- 
riage, ought  not  to  be  relied  on  as  a  part- 
performance  of  the  agreement,  until 
168  the  ^agreement  itself  is  fully  estab- 
lished, which  I  consider  is  not  the  case. 
In  the  case  of  Row  ton  v.  Rowton,(d)  the 
circumstance  of  the  son's  having  re- 
moved himself  and  his  family  from  New- 
River,  in  Montgomery  County,  to  Char- 
lotte County,  in  consequence  of  his  father's 
promise  to  give  him  the  land  in  question, 
was  not  regarded  by  the  majority  of  the 
Court,  as  a  sufficient  manifestation  of  the 
nature  of  the  promise  made,  for  them 
to  decide  that  he  was  to  have  an  estate 
of  inheritance  in  it.  And  the  reason  is 
equally  as  strong  in  this  case,  that  the 
bare  circumstance  of  a  marriage  having 
taken  eifect,  between  the  complainants,  shall 
not  be  admitted  to  supply  any  defect  of  proof 
of  a  promise  alleged  to  have  been  made  in 
consideration  of  marriage,  (e)  But,  perhaps, 
it  may  be  considered  that  the  reference  made 
by  John  Campbell  to  his  will,  already  made, 
and  in  the  hands  of  an  attorney,  in  the  con- 
versation alleged  to  have  taken  place  between 
him  and  the  complainant,  Andrew,  in  the 
presence  of  James  Campbell,  before  the 
marriage,  will  be  sufficient  to  take  this  case 
out  of  the  statute  of  frauds  and  perjuries. 
But,  I  am  of  a  different  opinion  upon  that 
point ;  for  the  statute  means  to  prevent  the 
imputation  of  any  contract,  or  agreement 
whatsoever,  made,  or  pretended  to  be  made  in 
consideration  of  marriage,  unless  the  very 
promise  itself,  or  some  memorandum  or  note 
of  it  be  made  in  writing,  and  signed  pursuant 
to  the  statute. 

The  fact  of  making  a  promise  in  considera- 
tion of  marriage,  is  one  thing,  the  term  s  of 
the  contract  another.  The  promise  itself, 
and  the  consideration  upon  which  it  was 
made,  must  be  in  writing,  as  well  as  the 
terms  of  the  gift,  or  nature  of  the  advance- 
ment proposed  to  be  made.  The  danger  of 
perjury  is  fully  as  great  to  admit  proof  of  a 
parol  promise,  made  in  consideration  of 
marriage,  never  to  alter  a  will  already  made, 
as  if  the  tenor  of  the  will  were  repeated,  in 
making  such  promise.  The  whole  promise, 
or  contract  then,  whatever  it  be,  must  be  in 
writing,  or  it  is  within  the  true  intent  and 
meaning  of  the  statute,  for  if  there  be  any 
part  of  it  which  requires  parol  testi- 
169  mony  to  *prove  it,  it  is  within  the 
mischief,  and,  as  I  conceive,  the  very 
words  of  the  statute.  As  where,  in  an  agree- 
ment for  the  lease  of  a  term,  referring  to  a 
paper  containing  the  term,  parol  evidence 
to  prove  which  of  the  clauses  in  that  paper 
had  been  read  at  a  meeting  between  the  par- 


ed) 1  Hen.  &  Munf.  92. 
(e)  £ 
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ties  was  refused. (a)  Nor  can  you,  bj  any 
reference  to  a  paper  not  before  the  parties, 
convert  into  an  entire  promise,  or  agreement 
in  writing,  any  promise  or  reference  made  by 
parol  only.  To  illustrate  this,  let  us  suppose 
John  Campbell  had,  at  the  time  of  the  alleged 
promise,  in  fact,  made  no  will ;  or  that  his 
will  should  afterwards  have  been  destroyed 
by  accident ;  could  this  parol  promise,  alleged 
in  the  bill,  have  been  set  up  on  the  ground 
of  fraud  in  the  one  case,  or  accident  in  the 
other? 

But,  should  the  Court  be  of  opinion  that 
the  defendant,  Campbell,  is  chargeable  upon 
this  parol  agreement,  we  are  next  to  consider 
whether  the  plaintiffs  are  also  entitled  to 
relief  against  the  defendant  Argenbright  ; 
who  is,  I  think,  a  fair  purchaser,  for  a  full 
and  valuable  consideration,  and,  as  he 
swears  in  his  answer,  without  notice  of  this 
parol  agreement,  or  that  the  marriage  was 
concluded  with  a  view  to  the  promise  of  the 
land  which  he  purchased ;  and  this,  he 
says,  he  understood  from  the  complainant 
Andrew's  own  declaration  that  he  did  not 
marry  in  consideration  of  any  such  contract. 
This  is  a  direct  answer  to  one  of  the  charges 
in  the  bill,  and  to  one  of  the  interrogatories 
put  to  him  :  and  it  is  not  contradicted  by  any 
evidence  in  the  record.  I  speak  now  of  the 
parol  agreement  only,  and  not  of  the  bond, 
as  it  is  called,  which  I  shall  consider  here- 
after. 

Independent  of  the  general  rule  that  a  fair 
purchaser  without  notice,  shall  not  t>e  af- 
fected by  any  latent  equitable  claim  which 
another  may  have  upon  the  lands  which 
he  hath  purchased  ;  and,  independent  of  the 
declarations  of  the  complainant  Andrew,  to 
the  defendant  Argenbright,  that  he  did  not 
marry  for  the  consideration  of  the  land ; 
(which     the    defendant    understood    as    a 

disavowal  of  any  claim,  such 
170      *as  is  now  set  up  ;)  the  refusal  of  the 

complainant  Andrew  to  let  him  see  the 
bond  under  which  he  claimed,  until  after  re- 
peated applications,  might  have  justified 
him,  perhaps,  in  making  the  purchase  in  the 
mean  time.  For,  as  the  land  was  offered  for 
sale  by  the  proprietor,  although  the  com- 
plainant by  a  public  advertisement  had 
warned  all  persons  from  purchasing,  that 
warning  was  not  sufficient  to  attach  notice 
to  a  purchaser,  who  had  personally  applied 
for  information  of  the  nature  of  the  com- 
plainant's claim,  and  been  refused  satisfac- 
tory information  in  respect  to  it  :  or  who 
had  received  information  of  a  claim  substan- 
tially different  in  its  nature,  from  that  which 
constituted  his  real  claim.  If,  for  example, 
the  claimant,  setting  up  a  claim  under  a 
voluntary  promise  in  writing,  should  repre- 
sent to  the  person  making  the  inquiry,  that 
his  claim  was  founded  upon  a  bond  or  agree- 
ment for  a  valuable  consideration  actually 
paid,  and  the  inquirer,  being  refused  a 
sight  of  the  instrument,  should  proceed  to 
conclude  the  purchase,  could  equity  construe 
this  to  be  such  a  notice  as  to  impeach  the 
purchaser's  title?  I  presume  not.  If,  then, 
Argenbright's  inquiries  were  answered  only 
by  a  reference  to  the  bond,  and  that  bond 
was  refused  to  be  shewn  ;  or  if,  when  shewn, 
it  contained  no  reference  to  a  contract  or 
agreement,  made  in  consideration  of  a  mar- 

(a)  Bradie  v.  St  Paul.  1  Ves.  Jan.  826. 


riage  intended  to  be  had  between  the  com- 
plainants ;  nor  recited  such  previous  contract, 
as  the  consideration  upon  which  the  bond 
was  given,  then  cannot  Argenbright  be  at  all 
affected  by  this  parol  agreement,  between 
the  father  and  the  complainants  ;  although 
the  father  himself  should  be  chargeable  upon 
that  account. 

I  pi'oceed  now  to  consider  the  instrument 
which  is  called  a  bond. 

The  penal  part  of  the  bond  is  for  4001.  to 
be  paid  for  the  complainant,  Andrew,  in 
the  usual  form  ;  at  the  foot  of  which  the 
mark  of  the  defendant  John  Campbell 
(without  any  seal)  is  affixed,  and  the 
names  of  the  two  witnesses,  Michael 
Campbell  and  James  Campbell,  are 
written  opposite  to  it  on  the  left  hand«  Then 
follows     what       imports     to       have 

171  *been  intended  as  the  condition  of  the 
bond ;  which  recites  that  whereas  the 

above  named  Andrew  Campbell,  had  lately 
married  with  Rebecca  Campbell,  daughter  of 
the  above  named  John,  and  for  a  considera- 
tion (not  naming  any)  John  had  promised 
and  agreed  to  give  to  the  said  Andrew  and 
his  heirs,  the  land  whereon  he  now  lived; 
and,  the  t>etter  to  comply  with  that  promise, 
had  made  his  last  will  and  testament,  and 
left  it  in  the  hands  of  A.  S.  in  which  he  had 
particularly  bequeathed  the  aforesaid  lands 
to  the  said  Andrew  and  his  heirs  for  ever, 
and  had  promised  that  that  instrument  of 
writing^  should  be  his  last  will  and  testament, 
so  far  as  related  to  that  land.  Now  if  the 
said  John  should  not  alter  his  will  so  as  to 
chang'e  that  part  of  it  which  relates  to  the 
land,  nor  in  any  manner  or  form  whatever, 
convey  or  cause  the  same  to  be  conveyed  in 
his  life-time,  so  as  to  deprive  said  Campbell, 
his  heirs  or  assigns,  of  the  benefits  thereof, 
then  the  obligation  to  t>e  void,  or  else  to 
remain  in  full  force  and  virtue.  Then  fol- 
lows Andrew  Campbell's  name  and  seal, 
with  the  attestation  of  the  same  two  wit- 
nesses who  attested  the  subscription  of  John 
Campbell. 

Before  I  proceed  to  consider  the  legal  char- 
acter and  effect  of  this  instrument,  I  must 
observe  that,  from  the  manner  and  circum- 
stances under  which  it  appears  to  have  been 
obtained,  it  is  entitled  to  no  favour  in  a  Court 
of  Equity. 

In  the  first  place,  the  complainants  charge 
in  their  bill  that  the  defendant,  "John  Camp- 
bell, was  an  aged  man,  upwards  of  eighty 
years  old."  James  Campl>ell,  the  complain- 
ant's father,  says,  in  his  deposition,  that  he 
would  not  agree  to  the  bond's  being  signed  at 
his  house,  lest  it  should  be  said,  that  as  the 
old  man  was  subject  to  drink,  and  one 
or  the  other  (for  it  is  not,  from  the  record, 
easy  to  ascertain  which)  kept  a  still,  an 
advantage  had  been  taken  of  him.  The  diffi- 
culty of  understanding  which,  arises  from  a 
word  being  abbreviated  in  such  a  manner  as 
to  appear  like  the  word  defendant  instead  of 
deponent,  but  Argenbright's  answer  removes 
it,  and  shews  it  should  be  deponent.  The 
same  witness   tells    us  the  old  man, 

172  when  it  was  proposed  to  "him  to  get  the 
Reverend  Mr.  Scott,  to  draw  the  writ- 
ing, objected  to  it ;  observing,  that  he  might 
tell  his  wife,  and  that  some  uneasiness  might 
be  occasioned,  if  his  family  and  other  chil- 
dren should  hear  of  it ;  after  which  the  com- 


626 


8  HEN.  &M. 


Abgenbright  V,  Campbei«I/  and  Wife. 


173-176 


plain  ant  had  the  writing*  drawn  by  an 
attorney  in  Staunton  ;  according  to  the  infor- 
mation given  him  by  the  complainant 
Andrew,  and  hia  father ;  as  appears  from  Mr. 
Kinney's  deposition.  None  of  John  Camp- 
bell's family  appear  to  have  ever  heard,  or 
been  present  at  any  conversation  or  com- 
munication whatsoever,  respecting  this  mar- 
riag-e  promise  or  the  t>ond.  Every  thing 
passed  at  the  house  of  the  complainant's 
father,  the  only  witness  to  the  promise  ;  and 
the  active  party  in  the  whole  business,  until 
it  comes  to  signing  the  bond,  which  he 
avoided  t>eing  present  at ;  nor  would  he  even 
permit  it  to  be  executed  at  his  own  house, 
lest  it  should  be  said  (for  the  reasons  above 
mentioned  as  assigned  by  himself)  that  an 
advantag-e  had  been  taken  of  the  old  man. 
There  are  few  stronger  badg'es  of  fraud 
than  such  over  caution.  But,  where,  when, 
and  how  was  the  instrument  executed  ?  In 
the  woods ;  immediately  after  the  old  man 
had  left  the  house  at  a  place  previously 
appointed  for  the  complainant's  two  brothers 
to  repair  to  witness  the  signing,  and  whither 
the  old  man  was  enticed  by  the  complainant 
himself,  under  the  pretext  of  shewing  a  par- 
ticular tree  to  be  cut  down,  for  no  other  pur- 
pose, that  appears,  but  that  of  getting  the  old 
man  completely  in  his  power.  Stronger 
badges  of  fraud  never  appeared  in  any  Court. 
The  case  of  Sir  John  Lee  in  Bennet  v. 
Wade  and  others, (a)  falls  far  short  of  it,  in 
my  opinion.  But  what  say  the  subscribing 
witnesses  ?  James  Campbell,  jun.t  ells  us  the 
complainant  Andrew,  and  John  came  to  the 
tree  togfether,  where  the  witness  had  been 
previously  left  by  Andrew  to  wait  his  return 
with  the  old  man.  That,  as  soon  as  Michael, 
the  other  brother  and  subscribing  witness 
came,  Andrew  offered  the  old  man  the 
paper  to  sign  ;  to  which  he  said  '*he  was 
agreed,  if  it  would  be  of  service  to  him  ; 
that    he  could  not  write    his    name."    The 

complainant    replied    '*that  it    would 
173      *be  of  service  to  him,  and  that,  if  he 

would  make  his  mark,  he  would  write 
his  name."  The  old  man  then  made  his 
mark  accordingly.  The  instrument  thus  ob- 
tained, was  not  read  to  him  at  that  time; 
and,  though  James  Campbell  swears  it  had 
been  read  over  to  him  twice,  at  his  house, 
non  constat,  that  it  was  the  same  paper,  nor 
that  it  was  read  to  him  truly.  A  pocket  flask 
full  of  whiskey,  which,  as  this  juggling  scene 
was  not  to  be  transacted  at  the  still,  it  seemed 
necessary  to  take  ^long  with  them,  ought 
not  to  be  forgotten  in  the  list  of  implements 
employed  on  the  occasion.  Is  there  a  single 
feature  of  fraud,  circumvention  aud  trick, 
wanting  to  complete  this  picture?  Every 
conversation,  or  communication,  upon  the 
subject,  either  of  the  pretended  promise,  or 
of  the  bond,  took  place  at  James  Campbell's 
house ;  or  more  properly  at  the  still ;  for  the 
one  is  identified  with  the  other,  in  Argen- 
bright's  answer.  None  of  John  Campbell's 
family  knew,  or  were  permitted  to  know,  any 
thing  of  either.  The  old  man  is  beset  and 
teased  with  repeated  leading,  and  ensnaring 
questions ;  for  what  else  is  the  conversation 
sworn  to  by  John  Quinn,  to  which  Peter 
Eagle  was  also  a  witness  ?  The  directions 
for  drawing  the  bond  are  not  given  by  the 
party  who  was  to  sign  it,  but  by  the  other 


party,  and  his  father.  If  ever  read  over  to 
him,  it  was  only  in  the  presence  of  the  same 
parties,  and  at  the  still.  It  was  not  signed 
there,  *'lest  it  should  be  said  that  an  advan- 
tage had  been  taken ;"  but,  was  the  case 
altered  by  enticing  the  old  man  into  the 
woods,  and  placing  the  flask  of  whiskey,  the 
panacea  of  his  dotage,  before  him  ?  Or  can 
it  be  said  that  an  instrument,  so  prepared, 
offered,  and  executed,  is,  either  at  law,  or  in 
equity,  the  contract  of  the  party  signing  it  ? 
Every  agreement  to  merit  the  interposition 
of  a  Court  of  Equity,  must  be  free  from 
fraud,  circumvention,  or  suspicion. (b)  And 
to  the  same  effect  Lord  Chancellor  Eldon(c) 
said,  *Hf  there  were  any  sort  of  surprise 
he  could  not  decree  a  specific  performance." 

I  shall  now  consider  the  legal  character  and 
effect  of  this  uncommon  instrument,  thus 
obtained  by  means  not  less  uncommon.  I 
have  before  mentioned  that  the  name 
174  of  the  '^defendant  John  Campbell,  and 
of  the  two  subscribing  witnesses,  are 
signed  immediately  under  the  penal  part  of 
the  paper,  and  above  what  is  called  the  con- 
dition, and  without  any  seal  prefixed  to  his 
subscription ;  not  even  a  scroll,  by  way  of 
seal.  The  other  party  subscribed  his  name 
at  the  foot  of  what  is  called  the  condition, 
and  so  did  the  witnesses ;  and,  opposite  the 
subscription  of  Andrew,  there  is  a  seal  or 
scroll. 

Let  it  be  observed  that  no  mistake  in  the 
execution  of  this  instrument  is  either  sug- 
gested in  the  bill,  or  by  the  witnesses ;  this 
Court  must  take  it,  and  construe  it,  as  they 
find  it  upon  the  record.  It  must  stand  or  fall 
by  its  own  intrinsic  weight,  as  the  act,  or 
acts  of  the  parties  respectively,  in  the  very 
form  in  which  it  appears,  and  in  no  other ; 
and  must  be  interpreted  according  to  the 
rules  of  law,  as  they  may  be  applicable  to  in- 
struments in  that  form.  There  is  no  proof 
either  upon  the  face  of  the  instrument,  or 
the  attestation  of  the  witnesses,  or  in  their 
depositions,  that  the  old  man  ever  sealed  it, 
or  acknowleged  and  delivered  it,  as  his  act, 
and  deed.  He  merely  made  his  mark,  prob- 
ably where  he  was  directed  to  do  it ;  and  the 
witnesses  have  proved  nothing  more.  Tak- 
ing it,  then,  as  under  this  view  of  the  case  it 
must  be  taken,  it  was  a  written  promise  to 
pay  4001.  to  Andrew  Campbell,  and  nothing 
more.  The  words  '*I  bind  myself,  my  heirs," 
&c.  will  not  make  it  an  obligation,  as  was 
determined  in  the  case  of  Hites,  Executors  of 
Smith,  V.  Lewis,  in  this  Court,(d)  nor  can  it 
be  regarded  as  a  deed,  (being  without  a  seal,) 
as  was  determined  in  the  same  case.  It  is 
then  a  mere  naked  promissory  note,  for  the 
payment  of  money,  and  nothing  more. 

The  instrument  signed  by  f'ielding  Lewis, 
was  couched  in  as  strong  terms  of  obligation 
as  this  is ;  it  wanted  a  seal ;  and  this  Court 
pronounced  it  a  mere  nudum  pactum  to  in- 
demnify Smith's  executrix  for  her  testator 
having  been  the  security  for  the  son  of  Mr. 
Lewis.  If,  in  that  case,  the  want  of  a  scroll, 
or  seal,  could  annihilate  the  obligation 
created  by  the  words  "I  hereby  oblige 
myself,  my  heirs,  executors,  and  admin- 
istrators," will  not  the  same  omission 
175      *operate  in  a  similar  manner  upon  this 
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instntmeut  ?    So    far    at    least    aa    to   re 
duce  it   to  the  level  of    a    simple  contract 
debt,  for  the  payment  of  4001.  instead  of  a 
bond  for  that  sum  ;  or  for  a  conveyance    of 
land  ?    If  so,  the  party  had  a  full  and  com- 
plete remedy   at  law,   and  no  pretext  what- 
soever to  bring  this  bill  in  a  Court  of  Equity. 
And,  .  even    if    this    Court    should    decide, 
contrary  to  the  decision  in  Hites  v.  Lewis, 
that  this  paper  is  a   bond,  though  there  is 
no  seal  to  it,  nor  any  proof  of  sealing  and 
delivery,  both  of  which    are   necessary    to 
constitute  a  deed,  yet,  if  I  am  correct,  it  is 
a  single  bond  for  the  payment  of  money. 
The  execution  of  the  defeasance  by  Andrew, 
is  not  proved  by  the  witnesses,  nor  is  its 
existence  at  the  time,   when   the  old  man 
made    his    mark,  at  all    proved.    It  might 
have  been  an  after  thought  of  Andrew ;  a 
voluntary    act  done    by  him,    without  the 
agreement,    knowledge,    or    privity  of  the 
old  man  :  and,   without  these,  it  could  only 
operate  to  the  advantage  of  the  obligor,  if 
he  chose  to  avail  himself  of  it ;  and  not  to 
his  disadvantage.    And  such  I   understood 
the  principle    established  by  this  Court  in 
the  case  of  Gordon  v.  Frazer.(a)    This  con- 
struction of  the    instrument    is  consistent 
with  what  the  old    man   swears    to  in  his 
answer,  that  he  never  signed  a  bond  that 
conveyed  the  land  to  the  complainant ;  if  he 
did,    he  must    have    been    mad  or    drunk. 
Apply  this  to  the  instrument,  as  it  appears 
in  the  record ;  and  it  is  most  strictly  true. 
And,    since  a    Court    of  Equity   attributes 
great  weight  to    the   oath   of  a  defendant, 
where  that  oath  can   be  reconciled  to   the 
strictest  truth  by  giving  to  the  instrument 
spoken   of  a  legal  construction,  surely  the 
Court  will  do  so,  rather  than  impute  per- 
jury to  the  defendant,  by  adopting  a  different 
construction.    As  to  the  doctrine  of  defeas- 
ances,   as     contradistinguished    from    the 
oonditions  of  bonds,    I  beg  leave  to   refer 
to  2  Black.  Com.   327,  342,  and  2  Saunders, 
Fowel  V.    Forest,  p.  47.  and  the  notes    on 
that  case.    I  have  premised  that  no  mistake 
is  alleged  to  have  been  committed,  in  the 
manner  of    executing    this    instrument.    I 
did  so,  by  way  of  anticipating  the  observa- 
tion,  that    equity  will  construe  every 
176      deed,  or  other  instrument,  ^according 
to  the  real  intention   of  the  parties. 
That  intention,  since  there  is  no  allegation 
or  evidence  of  a  mistake,  must  be  collected 
from    the     instrument    itself ;  and,   in  the 
construction  of  it,  for  the   reasons  already 
assigned,  equity  must  follow  the  law.    But 
what  is  the  condition  of  that  bond,  if   it  be 
one  ?    It   recites    that,     ** whereas    Andrew 
Campbell    had     lately     intermarried     with 
Rebecca,    daughter    of    the    above    named 
John  Campbell,  and    for   a    consideration, 
the  above  bound  John  had  promised,     and 
agreed,  to  give  the  said  Andrew  that    tract 
of  land  whereon  he    lived,"    &c.    Here    I 
would  ask    what   was    this    consideration  ? 
There  is  no  mention  of  any  whatever :  if, 
instead  of  a  bond  to  convey,  he  had  executed 
a  conveyance  for  the  land,  in  all  due  form, 
and    solemnity,     without    mentioning  any 
consideration   for  the   gift,  what  construc- 
tion would   the  law   put   upon  such  a  con- 
veyance ?    That  it  was  to    the  use  of    the 
grantor  and  his  heirs,  and  not  of  the  grantee. 

(a)  2  Wash.  180. 


But,  let  it  be  granted  there  was  a  considera- 
tion ?  it  might  have  been  a  good  one ;  or 
it  might  have  been  founded  upon  usury, 
gaming,  fraud,  collusion,  or  otherwise  in 
malificio.  If  to  the  former  class,  why  was 
it  not  inserted  ?  That  it  was  not  founded 
on  any  agreement  made  in  consideration 
of  a  marriage  intended  to  'be  had,  must  be 
inferred  from  the  omission  to  insert  it ;  if 
it  were  not  founded  upon  that,  the  bood 
could  acquire  no  validity  or  support  from 
the  marriage.  If  the  consideration  be  sot 
shewn  to  the  Court,  will  the  Court  take 
upon  it  to  decide  that  it  was  a  good  or 
valuable  one,  and  enforce  the  performance 
of  the  condition ;  or  leave  the  party  to  his 
action  at  law,  if  he  can  support  one  upon 
this  instrument  ? 

Again,  the  bill  charges  that  the  old  man 
said  to  his  son-in-law,  after  the  marriage^ 
that  he  honestly  intended  to  fulfil  his  prom- 
ise ;  (viz.  that  alleged  to  have  been  made 
before  the  marriage;)  and  if  his  will,  which 
he  considered  as  sufficient  to  convey  the 
land,  was  thought  insufficient  for  that 
purpose,  he  would  give  a  writing  which 
should  be  considered  so;  and  thereupon 
the  complainant  had  a  t>ond  drawn  con- 
ditioned for  the  conveyance  of  the 
177  same,  agreeably  to  his  •original  prom- 
ise. Does  this  instrument  answer  to 
that  character  ?  The  alleged  promise  was 
of  a  gift  of  the  land  to  Rebecca,  by  his  will 
deposited  in  the  hands  of  A.  S.  Esq.  upon 
the  condition  of  the  payment  of  fifty  pounds 
to  his  daughter  Hannah.  The  condition 
of  this  instrument  recites  a  promise  made 
to  Andrew  to  give  him  and  his  heirs  the 
land  ;  and  that  the  better  to  comply  with  that 
promise,  he  had  made  his  will  and  left  it  in 
the  hands  of  A.  S.  **in  which  said  will  he 
had  particularly  bequeathed  the  aforesaid 
land  to  Andrew  and  his  heirs  for  ever," 
and  had  promised  not  to  revoke  that  devise. 
Now,  it  is  not  pretended  that  the  name  of 
Andrew  was  mentioned  in  the  will  so  de- 
scribed. It  was  made  long  before  the  pre- 
tended promise ;  before  his  courtship  was 
known,  or  perhaps  even  thought  of  by  him- 
self. Can  this  bond,  then,  pretend  any  con- 
nexion with  the  promise  alleged  to  have  been 
made  in  consideration  of  the  intended 
marriage  between  the  complainants,  and 
with  reference  to  that  will  ?  The  recital  is 
proved  to  be  false  by  the  allegations  of  the 
bill ;  and  by  the  testimony  of  James  Camp- 
bell, the  only  witness  who  pretends  to  prove 
a  promise  made  before  the  marriage. 

Is  not  this  an  additional  badge  of 
fraud?  Is  not  the  attempt  to  deprive 
Hannah  of  the  provision  intended  for 
her  by  her  father  in  his  will  out  of 
this  land,  a  further  badge,  or  rather 
proof  of  actual  premeditated  fraud  ?  And 
will  this  Court  support  or  countenance  a 
transaction,  every  period  of  which  is  marked 
with  a  blot  ?  In  the  case  of  Thornton  v. 
Corbin,(b)  one  of  the  Judges  of  the  Court  is 
reported  to  have  held,  that  a  deed  variant 
from  the  terms  of  a  marriage  promise  was 
not  obligatory  on  the  party  :  and,  where  the 
variance  is  so  great  as  in  the  present  in- 
stance, I  can  feel  no  doubt  Of  the  correctness 
of  the  opinion. 
Once  more  ;  suppose  the  old  man  had  died 

(b)  8  Call,  88». 
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mrithout  altering  or  revoking  his  will,  or  dis- 

posing"  of  the  land ;  and  that  Andrew  had 

brought  a  suit  at  law  upon  this  bond, 

178  because  *the  land   was  not  given  to 
himself  unconditionally,  according  to 

the  tenor  of  its  condition  ;  could  he  have 
recovered,  if  it  had  been  shewn  that  the  will 
was  in  fact  the  same  the  old  man  had  made 
before  the  marriage,  and  had  deposited  in 
Mr.  Stuart's  hands  ?  Or  suppose  that, 
instead  of  claiming  under  the  will,  he  had 
brought  a  suit  in  equity  against  the  heirs  of 
the  old  man,  for  a  conveyance  according  to 
the  condition  of  this  bond  ;  would  this  Court 
have  decreed  him  the  land,  in  exclusion  of 
his  wife  ?  Or  would  it  have  decreed  it  to 
him,  discharged  of  the  payment  of  the  fifty 
pounds  to  Hannah  ?  If  this  Court  would  not 
have  made  either  of  those  decrees,  as  I  pre- 
sume  it  would  not,  is  not  that  circumstance 
alone  sufficient  to  prove  that  this  bond  is  a 
f  elo  de  se  ? 

Upon  the  whole,  it  appears  to  me  that  there 
never  was  a  case  less  entitled  to  the  favour, 
support,  or  countenance,  of  a  Court  of 
Equity  ;  and  that  the  plaintiff's  bill  ought 
to  have  been  dismissed  with  costs ;  conse- 
quently, that  the  decree  ought  to  be  reversed, 
Ac. 

JUDGE  ROANE.  I  will  consider  this  case 
under  two  general  points  of  view  :  1st.  In 
relation  to  the  promise  or  promises  made 
before  the  marriage ;  and,  2d.  In  relation  to 
those  made  after,  and,  particularly,  to  that 
evidenced  by  the  bond  or  writing  of  the  9th 
of  May,  1793.  Some  general  considerations, 
however,  appertain  to  them  both,  which  it 
will  be  first  necessary  to  dispose  of. 

In  the  first  place,  it  is  said  that  the  con- 
tract embraced  by  these  promises  is  unreason- 
able. The  answer  is,  that  a  father  has  power 
to  make  an  unequal  distribution  of  his  estate 
among  his  children  ;  and,  in  the  present 
instance,  his  resolution,  as  to  the  disposition 
in  question,  was  not  hastily  taken  up,  of 
short  duration,  or  made  without  due  reflec- 
tion. He  had  continued  in  this  mind  for 
more  than  two  years,  while  the  will  was  in 
the  possession  of  James  Campbell,  and 
afterwards  while  it  was  in  the  hands  of  Mr. 
Stuart.  The  existence  and  long  continu- 
ance of  this  disposition  on  the  part  of 

179  John  Campbell,  would,  in  the  case  *of 
equiponderant  testimony,  incline  the 

scale  in  favour  of  a  promise  made  in  per- 
suance  thereof. 

Again,  it  is  said,  that  the  appellant,  John 
Campbell,  was  very  old  and  subject  to  drink. 
It  is,  however,  not  only  not  shewn  that  he 
was  in  his  dotage  at  this  time,  but,  on  the 
contrary,  a  considerable  degree  of  sagacity 
<not  to  say  archness)  is  inferable  from  the 
conversations  and  circumstances  stated  in 
the  testimony.  As  to  his  liability  to  drink, 
it  is  not  shewn  that  at  any  one  of  the  periods 
in  question,  he  was  intoxicated :  on  the 
other  hand,  it  is  expressly  proved  that  he 
was  sober  when  the  writing  of  May  9th,  1793, 
was  executed. 

With  respect  to  the  imputed  ignorance  of 
the  marriage  on  the  part  of  John  Campbell, 
and  of  James  Campbell  and  family,  the 
Reverend  Mr.  Scott*s  testimony  gives 
the  proper  explanation.  That  ignorance 
is  only  to  t>e  applied  to  the  day  of  the 
marriage,  and  not  to   the  engagement,   or 


courtship,  which  the  witness  says  "was 
talked  of  in  the  neighbourhood ;"  and  it  is 
observable  that  all  the  witnesses  on  this 
point,  are  merely  interrogated  as  to  the 
marriage,  (that  is,  as  I  understand  it,  or  at 
least  as  it  might  have  been  understood  by 
the  witnesses,  as  to  the  day  of  the  marriage,) 
and  not  as  to  the  courtship,  or  engagement. 
We  must  either  adopt  this  construction,  thus 
supported  by  Scott's  testimony,  or  impute 
perjury  to  witnesses  who  swear  positively  as 
to  John  Campbell's  ignorance  on  this  subject ; 
in  direct  opposition,  not  only  to  probability, 
but  also  to  those  witnesses  who  swear  posi- 
tively that  John  Campbell  made  and  con- 
fessed, (respectively,)  a  promise  t>efore  the 
marriage. 

As  to  the  secrecy  of  old  John  Campbell  on 
this  subject,  and  his  executing  the  writing 
at  the  tree,  instead  of  his  own  house,  it  is 
readily  accounted  for,  not  only  by  the  con- 
dition and  circumstances  of  the  witnesses, 
being  labouring  men  employed  at  their  daily 
labour,  but  also  by  his  not  wishing,  by  doing 
it  at  his  own  house,  to  displease  his  other 
children,  who  seem,  in  the  event,  to  have 
taken  so  warm  an  interest   in  opposing  the 

claim  of  the  appellees. 
180  *A  great  deal  has  been  said 
tending  to  impeach  the  credit  of,  and 
impute  fraud  to  James  Campbell  and 
his  two  sons.  Fraud  is  never  to  be 
presumed,  when  the  conduct  in  question 
can  otherwise  be  fairly  accounted  for.  The 
feelings  of  a  father  in  behalf  of  a  son  sup- 
posed to  be  injured,  will  go  far,  even  to  excuse 
the  part  taken  by  James  Campbell  in  this 
business  ;  but  neither  he  nor  his  other  sons 
had  any  interest  in  the  transaction  in  ques- 
tion. It  was  not  till  after  a  refusal  by  Scott, 
on  the  ground  of  not  wishing  to  offend  John 
Campbell's  family,  that  the  brothers  of 
Andrew  Campbell  were  called  as  witnesses 
to  the  bond  ;  and  the  secrecy  of  the  trans- 
action is  justified  by  the  same  consideration. 
As  to  the  age  of  this  man,  I  can  only  say  that 
much  older  men  than  he  often  retain  their  in- 
tellectual faculties  in  tolerable  vigour;  and 
as  to  his  particular  case,  an  archness  and 
sagacity  is  discoverable  from  the  circum- 
stances detailed  in  the  testimony,  wholly 
incompatible,  as  is  before  said,  with  the  idea 
of  dotage. 

These  deductions  have  arisen  out  of  a 
general  and  comprehensive  view  of  the  whole 
testimony  :  at  the  same  time  it  is  readily 
admitted,  that  particular  portions  of  this 
testimony  might  be  selected,  which,  taken 
singly,  and  being  highly  coloured,  would 
seem  to  lead  to  a  different  result.  It  is  ex- 
cuseable  in  counsel,  but  not  in  Judges,  to 
select  and  rely  on  such  parts  of  the  whole 
testimony,  and  such  only,  as  seem  to  favour 
the  opinions  they  adopt  and  maintain. 

With  respect  to  the  promise  or  promises 
made  prior  to  the  marriage  ;  the  bill,  in  the 
first  place,  charges  such  promises  to  have 
been  made,  (but  without  saying  to  whom,) 
before  and  at  (as  well  as  after)  the  time  of 
the  marriage :  it  then  goes  on  to  charge  a 
promise  made  to  Andrew  Campbell  before  the 
marriage,  accompanied  with  a  reference  to 
the  will.  In  the  interrogating  part  of  the 
bill,  the  defendants  are  asked  whether  John 
Campbell  did  not  promise  to  his  daughter 
Rebecca  the  land  in  question,  and  whether 
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he  did  not  renew  said  promise  to  one  or  both 
of  the  complainants  before  the  mar- 

181  riage?    The  answer  of  *John  Camp- 
bell,   in    reply,   omits  to    confess    or 

deny  a  promise  made  to  his  daughter,  but 
denies  having*  renewed  the  promise  be- 
fore their  marriage.  This  answer  is  not 
perfectly  satisfactory  on  this  point ;  but, 
inasmuch  as  the  promise  to  the  daughter, 
if  made,  was  probably  revocable,  and  did 
not  necessarily  enure  to  the  t>enefit  of 
her  future  husband ;  the  answer  ought, 
probably,  to  be  taken  as  containing  sub- 
stantially a  denial  of  the  promise  on  which 
the  appellees  rely.  I  am,  therefore,  willing 
to  give  to  this  answer  more  credit  than  the 
Judge  who  has  just  spoken  has  given  it. 
Having  (without  any  testimony  to  that  effect 
that  I  can  perceive)  inferred  that  John  Camp- 
bell was  in  his  dotage ;  and  this,  although 
that  fact  was  neither  charged  nor  put  in  issue, 
that  Judge  certainly  ought  not  to  place  much 
reliance  on  his  answer.  We  come  then  to 
confront  that  answer  with  the  conflicting 
testimony  :  that  testimony  (if  strong  enough, 
under  the  established  doctrines  on  this  sub- 
ject) is  competent  to  outweigh  the  answer, 
as  to  the  fact  of  the  promise  having  been 
made ;  although  that  promise  may  not  (in 
itself)  confer  a  right  under  the  act  of  frauds, 
unless  it  be  reduced  to  writing. 

Admitting  the  promise  in  question  to  be 
denied  by  the  answer ;  still  there  can  be  no 
doubt  but  that  it  is  established  by  the  testi- 
mony. The  testimony  of  James  Campbell, 
as  to  this  point,  is  important.  He  is  the 
father  of  one  of  the  appellees,  and  seems  to 
have  taken  a  warm  interest  in  his  son's  ob- 
taining redress  in  this  case  ;  (believing  him 
to  have  been  injured  ;)  but  his  competency 
and  credibility  are  in  no  way  impugned.  His 
declaration,  so  much  vaunted  of,  respecting 
his  keeping  a  still,  and  John  Campbell's  lia- 
bility to  drink,  may  be  accounted  for  on  the 
ground  of  delicacy,  and  a  wish  to  avoid  cen- 
sure from  a  family  so  hostile  to  the  Interests 
of  his  son  ;  and  does  not  necessarily  import 
a  fraudulent  intention,  or  conduct,  on  his 
part :  the  frankness  of  the  declaration,  which 
he  could  not  but  know  would  be  eagerly 
clutched  at,  seems  to  repel  such  a  conclusion. 
He  swears  positively  that,  prior  to  the  mar- 
riage, John  Campbell  and  Andrew  Campbell 
having  had   a    conversation    relative 

182  *thereto,  "he  was  called  in  ;  and  the 
defendant,    (John  Campbell,)  then  in 

his  presence,  gave  to  A.  Campbell  his  hand 
and  promise,  that,  if  he  married  his  daughter 
Rebecca,  he  should  have  the  plantation  he 
then  lived  on,  provided  he  complied  with  the 
terms  of  the  will ;  and  then  repeated  the  con- 
ten  ts  thereof,**  &c.  I  shall  presently  have 
occasion  to  say,  that  I  might,  probably,  be 
justified  in  considering  this  conversation  as 
amounting  substantially  to  a  request  to 
marry  his  daughter:  at  present,  I  merely 
refer  to  it  to  shew  that  a  promise  is  expressly 
proved,  so  far  as  it  can  be  proved  by  the  tes- 
timony of  one  witness.  James  Campbell 
details,  in  another  part  of  his  deposition,  a 
confession  by  John  Campbell,  after  he  had 
offered  the  land  for  sale,  which  is  equally 
strong  to  import  a  promise,  and  to  shew  the 
archness  (if  not  knavery)  of  the  old  man  : 
he  confessed  a  promise,  by  saying  that  "if 
he  had  not  done  so,"  (i.  e.   promised,)  "per- 


haps he,  the  complainant,  wonld  not  have 
married  his  daughter;'*  by  saying,  "that 
promises  and  pye-crusts  were  made  to  be 
broken  ;"  and  by  telling  a  story  of  a  man  who 
had  married  all  his  daughters  by  "promising^ 
them  severally  his  plantation."  The  ac- 
count of  this  confession  is  entirely,  and  al- 
most literally,  corroborated,  by  the  testimocy 
of  John  Quinn,  who  was  then  present ;  and 
is  also  confirmed  by  that  of  P.  Kagle,  except 
as  to  two  circumstances  which  will  now  be 
briefly  examined.  Eagle  says  that  John 
Campbell,  on  being  asked  several  times  by 
James  Campbell,  whether  he  had  not  prom- 
ised the  land,  said  no  !  This  dental,  however, 
was  not  heard  by  either  of  the  other  two  wit- 
nesses ;  and  seems  to  have  been  afterwards 
retracted ;  as  it  would  seem  from  John  Camp- 
bell's admission,  inferable  from  the  before- 
mentioned  maxim  respecting  promises  and 
pye-crusts,  and  the  story  of  a  man  who  had 
married  off  his  daughters  ;  all  of  which  this 
witness  heard  from  the  lips  of  John  Camp- 
bell. Eagle  indeed  says,  negatively,  that  he 
does  not  recollect  having  heard  John  Camp- 
bell say  "if  he  had  not  promised  his  land, 
perhaps  A.  Campbell  would  not  have  married 
his  daughter :"  but  the  force  of  this 
183  negative  testimony  *is  incompetent  to 
prevail  against  the  positive  testimony 
(respecting  it)  of  two  witnesses  ;  for  the  rea- 
sons forcibly  mentioned  by  Judge  Tucker, 
on  a  similar  point,  in  the  case  of  Rowton  v. 
Rowton.(a)  Thus,  Eagle's  testimony  seems 
to  be,  at  least,  neutral  on  this  subject.  It  is, 
therefore,  proved  by  two  competent  wit- 
nesses, (in  opposition  to  rather  an  equivocal 
answer,)  that  John  Campbell  confessed,  at 
this  time,  that  he  had  made  the  promise  be- 
fore the  marriage  :  it  is  also  proved  by  James 
Campbell  that  he  heard  him  make  it,  as  has 
been  before  particularly  stated. 

John  Campbell,  therefore,  made  a  promise, 
before  the  marriage,  to  the  purport  before 
mentioned ;  a  parol  promise,  indeed,  and 
therefore  not  in  itself,  sufficient  under  oar 
act  of  frauds.  If  necessary,  I  might  per- 
haps, justly  contend  that  that  promise  also 
involved  a  request  to  marry. 

The  promise  is  that,  "if  Andrew  Campt>ell 
married  his  daughter,  he  would  give  him  the 
land."  Now,  when  a  due  regard  is  had  to 
the  delicacy  of  the  situation  of  a  father  con- 
tracting for  the  marriage  of,  or  requesting 
another  to  marry  his  daughter,  it  is  supposed 
that  this  is  as  literal  a  request  to  marry  the 
daughter  as  can  ever  be  expected,  and,  there- 
fore, might,  perhaps,  be  considered  as 
amounting,  substantially,  to  a  request  to 
marry.  On  this  point,  however,  I  am  not 
so  sanguine,  as  on  that  of  the  moral  dnty, 
arising  out  of  the  parol  promise,  to  be  pres- 
ently noticed. 

A  marriage  had  on  request,  though  past, 
will  operate  as  a  consideration  to  support 
a  future  promise,  (b)  Nay,  it  is  even  held 
that  an  assumpsit  made  in  consideration 
that  another  had  married  my  daughter,  is 
binding ;  for  the  afiPection  and  consideration 
always  continues. (c)  These  authorities  go 
to  shew,  that  the  promise,  (though  by  parol,) 
and  the  request,  if  made,  (or  either  of  them,) 
would  be  a  sufficient  consideration  to  sustain 


(a)  1  Hen.  &  Munf.  p.  97. 

(b)  Dyer  272. 

(c)  Cro.  Eliz.  741,  Barker  v.  Halifax. 
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a  written  agreement  made  after  the  mar- 
f iage  ;  if  it  be  otherwise  sufficient  under  the 
act  of  frauds.  It  will  be  coupled  and  con- 
nected with  such  future  agreement,  not  as  a 
part  of  the  promise,  (the  declaration 
184  *and  terms  of  which  ought  to  be  in 
writing,)  but  to  shew  a  consideration 
which  will  make  the  future  and  written  prom- 
ise valid. 

Admitting  then  this  parol  promise  to  have 
amounted  to  a  request  only,  it  will  (other 
things  conceded)  suffice  for  our  purpose. 
But,  considered  as  a  promise,  it  laid  the 
maker  under  a  moral  obligation,  which, 
although  no  Court  of  Law  or  Kquitj  could 
enforce,  affords  a  sufficient  consideration  to 
support  a  future  written  agreement. 

On  this  subject,  I  will  beg  leave  to  quote 
the  following  passage  from  the  opinion  of 
Lord  Mansfield,  in  the  case  of  Hawkes  v. 
Saunders  :(a)  '*Where  a  man  is  under  a 
legal  or  equitable  obligation  to  pay,  the  law 
implies  a  promise,  though  none  was  ever 
actually  made.  A  fortiori,  a  legal  or  equi- 
table duty  is  a  sufficient  consideration  for  an 
actual  promise.  Where  a  man  is  under  a 
moral  obligation  which  no  Court  of  Law  or 
Equity  can  enforce,  and  promises,  the 
honesty  and  rectitude  of  the  thing  is  a  con- 
sideration. As,  if  a  man  promise  to  pay  a 
just  debt,  the  recovery  of  which  is  barred  by 
the  act  of  limitations  ;  or,  if  a  man,  after  he 
comes  of  age,  promises  to  pay  a  meritorious 
debt  contracted  during  his  minority,  but  not 
for  necessaries  ;  or,  if  a  bankrupt  in  affluent 
circumstances,  after  his  certificate,  promises 
to  pay  the  whole  of  his  debts  ;  or,  if  a  man 
promises  to  pay  a  secret  trust,  or  a  trust 
void,  for  want  of  writing,  by  the  statute  of 
frauds.  In  such,  and  many  other  instances, 
though  the  promise  gives  a  compulsory 
remedy,  where  there  was  none  before,  either 
in  law  or  equity ;  yet,  as  the  promise  is  only 
to  do  what  an  honest  man  ought  to  do,  the 
ties  of  conscience  upon  an  upright  man  are  a 
sufficient  consideration." 

This  authority  is  so  apposite  and  conclu- 
sive as  to  the  sufficiency  of  the  parol  prom- 
ise, viewed  merely  as  a  consideration,  that 
I  shall  forbear  to  add  anything  to  it,  and 
proceed  to  inquire  whether  the  paper  of  May 
9th,  1793,  is  such  a  writing  as,  supported  by 
the  consideration  of  the  promise  aforesaid, 
stands  justified  by  the  act  of  frauds. 
185  *I  will  first  consider  that  paper  as 

merely  a  written  agreement,  this  being 
the  strongest  ground  for  the  appellants ;  and 
then  briefly  advert  to  its  effect  when  consid- 
ered as  a  bond  or  specialty. 

That  paper  is,  on  its  face,  a  regular  bond 
with  a  collateral  condition.  That  condition 
is,  that  the  obligor  would  abide  by  the  terms 
of  his  will,  which,  however,  are  somewhat 
mistaken  in  the  condition  of  the  bond.  It 
gives  a  right  at  law,  either  to  go  for  the 
whole  penalty,  or  for  damages,  for  breaches, 
even  exceeding  the  penalty,  toties  quoties. 
In  equity,  it  furnishes  ground  to  compel  a 
specific  performance,  which  ground  is  that 
stated  in  the  condition.  Admitting  the  suffi- 
ciency of  the  signature,  therefore,  there  is  no 
objection  to  a  specific  performance  of  the 
covenant  stated  in  the  condition ;  and  it  is 
immaterial,  in  this  point  of  view,  whether  it 
be  adjudged  a  valid  bond,  or  merely  a  writ- 


(a)  Cowp.  aoa 


ing  comprising  the  terms  of  an  agreement 
respecting  the  sale  of  land.  The  obligor  was 
not  only  illiterate,  as  he  could  not  write,  but 
the  persons  who  filled  it  up  were  also  illit- 
erate, as  appears  from  their  inserting  the  day 
of  the  month  in  a  wrong  place.  Both  these 
results  are  also  justified,  by  finding,  that 
although  a  scrawl  or  seal  was  annexed  by 
the  scrivener  at  the  end  of  the  condition,  yet 
John  Campt>ell  signs,  and  is  permitted  to 
sign  his  name,  at  the  end  of  the  penal  part  of 
the  bond ;  thus  withdrawing  the  paper  (as  it 
is  now  contended)  from  the  rank  of  a  spe- 
cialty. These  circumstances  will  have  their 
due  weight  in  forming  a  construction.  The 
only  question  is,  whether  the  signature  in 
question  extends  to  and  covers  the  whole 
writing,  or  only  the  penal  part  of  it.  To 
shew  that  the  former  was  intended,  it  will  be 
seen  that  the  appellant,  John  Campbell,  al- 
though he  denies  having  **signed  a  bond 
which  conveyed  the  land,"  (thereby,  possi- 
bly, meaning  to  bottom  himself  upon  the 
objection  arising  from  his  irregular  signa- 
ture now  in  question,)  expressly  admits,  in 
his  answer,  that,  at  a  previous  time,  he  had 
agreed  to  sign  a  bond,  '^conveying  the  land 
to  the  complainants;'*  which,  however,  was 

ultimately  refused,  because,  as  he  al- 
186      leges,  *  An  drew  Campbell  refused  to  pay 

the  101.  towards  his  daughter  Hannah. 
At  that  time,  therefore,  such  a  collateral  bond 
as  this  was  intended,  and  not  a  bond  for  the 
payment  of  money  only,  of  which  there  is  no 
pretence  that  any  was  due  from  John  Camp- 
bell to  Andrew  Campbell.  Besides,  Agnes 
Thompson  tells  us,  that  John  Campbell  left  a 
will  with  her,  whereby  to  disprove  the  signa- 
ture to  a  certain  writing  ''conveying  his  lands 
to  the  complainant,"  thereby  denying  the 
execution  of  the  bonds  in  question,  but  ad- 
mitting its  purport  to  be,  (if  executed,)  to 
''convey  the  land."  James  Campbell  swears, 
that  he  read  over  the  writing  "here  pro- 
duced," (by  which  I  understand  the  bond, 
and  the  whole  bond  annexed  to  the  bill,) 
twice  to  John  Campbell,  who  expressed  a 
willingness  to  sign  the  same.  It  is  also 
proved  by  this  witness,  that  he  had  fre- 
quently heard  John  Campbell  say,  he  in- 
tended his  plantation  for  Rebecca,  and  had 
made  his  will  .accordingly,  which,  indeed,  is 
admitted  by  the  answer ;  thereby  shewing  a 
correspondence  of  intention,  as  applying  to 
the  respective  papers.  Michael  Campbell,  a 
subscribing  witness,  says,  the  writing  now 
here  produced,  dated  9th  May,  1793,  was  pre- 
sented to  John  Campbell  to  sign,  who  said  he 
would  sign  it,  (that  is.  the  whole  writing  now 
produced,)  if  it  would  do  the  complainants 
any  good ;  and  which  he  did  sign,  being  per- 
fectly sober,  and  not  having  required  it  to  be 
read;  and  this  account  is  essentially  sup- 
ported by  the  testimony  of  James  Campbell, 
jun.  the  other  subscribing  witness.  This 
paper  is  also  always  called,  and  considered 
as  a  bond  by  all  the  parties ;  a  circumstance 
inconsistent  with  the  idea  of  withdrawing 
the  signature  from  the  scroll  or  seal.  A  sig- 
nature, unaccompanied  by  a  seal,  does  not 
constitute  a  bond  or  specialty. 

After  all  this,  can  it  be  said  that  a  part 
only  of  the  bond  was  executed,  from  the  mere 
circumstance  of  misplacing  the  name  of  the 
obligor,  by  an  illiterate  man,  under  the  direc- 
tion of  illiterate  parties,  and  thereby  not  only 
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departiag-  from  the  nniform  intention 

187  of  both  parties,  as  eatablished  *by  the 
testimony,    but    also    saddling-    John 

Campbell  with  a  debt  he  never  owed  or  con- 
tracted, and  which  neither  party  ever  dreamt 
was  due  or  payable  ?  Shall  this  Court,  which 
regards  substance,  and  relieves  against  mis- 
takes or  accidents,  be  so  rigid?  It  is  pre- 
sumed the  bond  or  writing  is  good  for  some 
purpose ;  and,  is  it  not  better  to  conform  to 
than  violate  the  intention  of  the  parties? 
The  least,  therefore,  that  we  can  say  respect- 
ing this  signature,  is,  that  the  bond  was 
signed  in  the  wrong  place  by  mistake.  This 
conclusion  the  testimony  fully  justifies ;  but, 
if  it  were  not  through  mistake,  it  arose  from 
a  palpable  fraud  in  John  Campbell,  possibly 
under  the  guidance  of  those  who  wished  him 
to  evade  and  defeat  the  effect  of  the  promises 
l)efore  mentioned.  Whether,  however,  it 
arose  from  mistake  or  fraud,  the  circum- 
stance ought  not  to  avail  him.  I  should, 
therefore,  rather  incline  to  consider  this  as  a 
bond  or  specialty ;  to  consider  it  as  if  John 
Campbell's  name  was  placed  opposite  to  the 
seal ;  in  which  case  the  consideration  need 
not  be  inquired  into.  If  it.  be  said  that  this 
mistake  is  not  charged  or  put  in  issue,  it 
might  be  answered,  that  the  instrument  is 
charged  and  relied  on  as  a  bond,  and  that  the 
intrinsic  circumstances  of  the  case  bespeak 
it  to  be  such.  It  was,  perhaps,  unnecessary 
to  resort  to  testimony  aliunde  on  this  point, 
for  res  ipsa  loquitur:  that  testimony,  how- 
ever, as  disclosed  in  that  cause,  corroborates 
and  confirms  this  conclusion. 

It  is  not  essential  to  the  appellees,  however, 
that  this  paper  should  be  supported  as  a  bond. 
A  written  agreement,  under  the  statute,  is 
sufficient.  As  to  these,  the  doctrine  of  the 
law  is  liberal.  It  is  held  that  a  signing  the 
name  at  the  beginning,  as,  "A.  B.  agrees  to 
sell/*  &c.  is  sufficient,  although  a  place  be 
left  for  the  signature  at  the  bottom  ;  and  yet, 
as  was  held  by  Lord  Eldon,  it  is  impossible 
not  to  see  that  the  insertion  of  the  name  at 
the  beginning,  was  not  intended  as  a  signa- 
ture, and  that  the  paper  was  meant  to  be 
incomplete,  uatil  it  was  further  signed. (a) 
That  case  is  much  stronger  than  the  one  at 
bar.    In  that  case,  a  further  signature 

188  *was  intended  ;  and  yet  the  instrument 
was  held  to  be  sufficient.     In  this  case, 

the  writing  was  consummated,  and,  under  all 
the  circumstances  and  testimony,  is  entirely 
perfect,  unless  it  be  defeated  by  the  igno- 
rance, mistake,  or  fraud  of  the  contracting 
parties,  in  relation  to  the  place  where  the 
name  of  the  obligor  is  signed. 

I  consider  this  writing,  then,  to  be  fully 
sufficient,  either  as  a  bond,  or  as  a  written 
promise  under  the  act  of  frauds,  the  objec- 
tion of  misplacing  the  signature  notwith- 
standing ;  and  that,  as  a  writing,  the  parol 
promise  comes  in  aid  as  an  adequate  and  suffi- 
cient consideration.  It  remains  to  inquire 
whether  the  land  shall  be  decreed  to  Andrew 
Campbell,  in  conformity  to  the  terms  of  the 
bond,  or  to  his  wife,  as  is  provided  for  by  the 
will.  The  writer  of  the  bond  was  either 
under  the  vulgar  mistake,  that  what  belongs 
to  the  wife  belongs  to  the  husband,  or  had 
mistaken  the  terms  of  the  will,  which  had 
been  suppressed,  and  was  withholden  by 
John  Campbell ;  but  it  is  evident  that   the 

(a)  SufiTden'a  Law  of  Vendors,  p.  54. 


will  was  referred  to,  and  contemplated,  as 
forming  the  standard,  by  both  parties ;  and, 
if  (as  is  established)  a  writing  which  does 
not  contain  the  terms  of  the  agreement,  can 
be  supplied  by  reference  to  another  writing 
which  contains  them  fully,  it  would  seem 
to  follow,  that  a  writing,  referring  to 
another,  may  be  corrected  by  the  writing 
referred  to. 

On  this  ground,  I  think  the  decree  of  the 
Chancellor  erroneous,  so  far  as  it  gives  the 
land  to  the  husband  and  wife,  and  that  it 
ought  to  be  corrected,  and  the  land  decreed 
to  the  wife  only.  With  this  variation,  the 
decree  is  entirely  satisfactory  to  me.  on  the 
grounds  I  have  stated,  but  not  precisely  on 
those  stated  in  the  decree  itself. 

Having,  throughout  this  whole  case,  en- 
deavoured to  find  out  and  keep  steadily  in 
view  the  true  points,  and  those  only, 
on  which  this  cause  will  be  found  to 
turn,  I  have  omitted  to  surcharge  myself 
with  adjudged  cases,  and  to  puzzle  and 
bewilder  my  judgment  with  unsatis- 
factory, and,  perhaps,  inconsistent  de- 
cisions, in  relation  to  the  construction,  by 
English  Judges,  upon  some  questions 

189  arising  out  »of  the  statute  of  frauds. 
As  to   the  promises  made    before  the 

marriage,  I  do  not  contend  that  they  will 
stand  the  test  of  that  statute ;  but  the  prom- 
ise made  thereafter,  (as  evidenced  by  the 
bond  or  paper  of  May  9th,  1793,)  is  full  up 
to  the  requisitions  thereof. 

As  to  the  appellant,  Argenbright,  he  is  a 
deliberate  purchaser,  at  his  own  risk,  after 
full  notice  of  the  claim  in  question.  It  is  not 
proved,  that  the  appellees  stated  to  him,  or 
in  his  hearing,  that  they  relied  only  on  the 
bond ;  (whatever  he  or  others  may  have 
understood  on  the  subject ;)  but,  if  it  were 
so,  that  bond  or  writing,  either  in  itself,  or 
as  supported  by  the  consideration  aforesaid, 
is  competent  to  overreach  him. 

JUDGE  E^LEMING.  The  principal  points 
in  this  cause  seem  to  be, 

1st.  Whether  the  case  be  within  the 
statute  of  frauds  and  perjuries  ? 

2d.  Whether  the  paper  purporting  to  be  a 
bond  from  John  to  Andrew  Campl>ell,  was 
or  was  not,  fraudulently  obtained  ?.   If  not, 

3d.  What  effect  it  ought  to  have  in  the 
cause  ?    And, 

4th.  Whether  the  appellant,  Argenbright, 
had  not  sufficient  notice  of  the  plaintifTs 
claim,  before  he  purchased  the  land  in 
question  of  John  Campbell  ? 

Having  taken  a  comprehensive  view  of 
the  case,  it  has  made  a  very  different  impres- 
sion on  my  mind  from  that  of  the  worthy 
and  learned  Judge  who  first  delivered  his 
opinion.  I  agree  with  him,  that  there  seems 
to  be  evident  marks  of  fraud  on  the  face  of 
the  transactions  ;  but  they  appear  to  me  not 
to  have  been  on  the  part  of  the  complain- 
ants, but  priifcipally  on  the  part  of  the 
defendant,  John  Campbell.  I  shall  briefly 
notice  the  substance  of  the  bill,  the  answers, 
and  the  evidence  in  the  cause,  and  must 
unavoidably  travel  over  some  of  the  ground 
that  has  t>een  already  taken. 

The  bill  charges,  that  before,  at  the  time 
of,  and  after  the  marriage  of  the  complain- 
ants, the    defendant,  John  Campbell, 

190  *father  of  the  complainant,  Rebecca, 
promised  to  give  her  the  land  in  ques- 
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tion,  (on  which  he  then  dwelt,)  subject  to 
the  payment  of  501.  to  his  younger  daughter 
Hannah,  which  the  complainants  aver  they 
were  always  ready  to  do.  That  before  the 
marriage,  in  conversation  between  the  com- 
plainant, Andrew,  and  the  defendant,  John, 
about  the  marriage  portion  he  intended  to 
^ive  his  daughter,  the  said  John  informed 
the  complainant,  Andrew,  of  the  disposition 
he  intended,  and  then  promised  to  make,  of 
his  land  aforesaid  ;  of  the  will  he  had  made 
to  that  effect,  and  that  the  same  was  depos- 
ited in  the  hands  of  his  attorney,  Archibald 
Stuart,  who  had  drawn  the  same ;  and  after 
the  marriage  referred  the  complainant  to 
Stuart  to  seethe  will,  and  to  ask  his  advice, 
whether  it  was  sufficient  to  secure  the  land 
to  the  complainants  after  the  said  defend- 
ant's death.  That  Stuart  answered  to  his 
inquiry  that  the  will  was  sufficient,  provided 
Campbell  should  not  revoke  it,  which  he 
always  had  power  to  do.  That  J.  Campbell 
said  he  honestly  intended  to  fulfil  his  prom- 
ise made  as  aforesaid,  and  if  his  will,  (which 
he  thought  sufficient  to  convey  the  land,) 
was  thought  insufficient  for  the  purpose,  he 
would  execute  a  conveyance,  or  give  any 
writing  which  should  be  considered  so,  that 
would  not  devest  him  of  the  land  during  his 
life. 

In  consequence  of  which  the  complainants 
took  advice,  and  for  that  purpose  had  a  bond 
drawn  conditioned  for  conveyance  of  the 
same  agreeable  to  his  original  promise. 
That  the  said  J.  Campbell  did  execute  the 
bond  conditioned  as  aforesaid,  and  therefore 
the  complainants  rested  satisfied  that,  at 
the  death  of  the  said  J.  Campbell,  who  was 
upwards  of  eighty  years  old,  the  land  would 
be  theirs ;  and  in  the  mean  time,  if  their 
circumstances  made  it  necessary,  they  had 
the  promise  of  living  on  the  land  with  the 
said  John,  whereby  there  would  be,  inter- 
mediately and  finally,  a  competent  provision 
to  support  the  estate  of  the  matrimony  into 
which  the  complainants  had  entered ;  who 
were  not  a  little  surprised  when  they  under- 
stood that  J.  Campbell  was  about  to  sell 
the  land  to  the  defendant,  Argen- 
191  bright,  *who  well  knew  the  claim  of 
the  complainants  before  he  proposed 
purchasing. 

The  complainants  took  advice ;  made 
known  their  claim  to  Argenbright ;  and  pub- 
lished the  same  in  the  Staunton  paper,  and 
recorded  the  bond  in  the  District  Court  of 
Staunton.  The  complainants  are  informed 
and  believe,  that  after  these  steps  were  taken, 
the  defendants  went  to  the  house  of  the  attor- 
ney aforesaid,  and  took  up  the  said  will. 

That  the  defendant,  J.  Campbell,  sold  and 
conveyed  the  whole  of  the  land  to  the  said  Ar- 
genbright, and  refused  to  permit  the  com- 
plainants to  reside  on  the  same  although 
thereto  requested. 

This  bill  states  a  chain  of  plain,  simple, 
and  to  my  mind  probable  facts ;  we  shall  see, 
by-and-by,  how  far  they  are  supported  by  evi- 
dence. 

The  answer  of  John  Campbell,  appears  to 
be  drawn  with  great  professional  acuteness ; 
it  is  equivocal,  elusive,  and  disingenuous ; 
and  is  in  substance  as  follows  :  That  some 
time  before  the  marriage  of  the  complain- 
ants, he  made  a  will,  and  left  the  land  in 
question  to  his  daughter  Rebecca,  upon  con- 


dition of  her  paying  to  his  daughter  Hannah, 
161.  per  annum,  until  501.  should  be  paid,  but 
never  knew  that  his  daughter  was  going  to 
be  married  to  Andrew  Campbell,  till  the  day 
they  were  married  ;  and  never  renewed  the 
promise  before  their  marriage,  further  than 
that  he  had  not,  as  yet,  altered  his  will. 
That  after  the  marriage,  Andrew  wanted 
the  defendant  to  sign  a  bond,  a  paper  that 
the  land  was  to  be  the  complainants'  at  the 
death  of  the  defendant  ;  and  at  the  time  the 
said  bond  was  to  be  executed  the  said  Andrew 
was  to  pay  101,  part  of  501.  to  Hannah  ;  but, 
at  the  time  the  said  bond  was  presented,  the 
said  Andrew  refused  to  pay  the  said  101.  but 
said  he  would  have  all  or  none,  after  which 
he  altered  his  will,  and  left  his  daughter,  the 
complainant,  a  share,  provided  she  had  issue  ; 
otherwise  she  was  to  have  nothing.  He  de- 
nies remembering  that  he  referred  the  com- 
plainant, Andrew,  to  Archibald  Stuart,  to 
know  whether  the  will  was  sufficient  to  secure 

the  estate  to  the  complainants. 
192  *The  first  striking  impropriety,  and 
evasion  in  this  answer  is,  that  **the  de- 
fendant never  knew  that  his  daughter  was 
going  to  be  married  to  Andrew  Campbell  till 
the  day  they  were  married  ;"  which  strongly 
implies  that  he  never  knew  such  an  event 
was  agreed  on,  or  contemplated  by  the  par- 
ties ;  and  this  with  a  view,  no  doubt,  to  hold 
out  the  idea,  that  he  could  not  have  made  the 
promise  charged  in  the  bill,  previous  to  the 
marriage,  when  it  turns  out  upon  the  evi- 
dence, and  particularly  by  that  of  Mr.  Scott, 
the  minister  who  married  them,  that  he  was 
only  ignorant  of  the  particular  day  on  which 
the  marriage  was  to  be  consummated  ;  for 
Scott  deposed  that  the  marriage  was  talked 
of  in  the  neighbourhood  previous  to  its  tak- 
ing place,  and  thinks  they  were  acquainted 
with  it,  but  not  as  to  the  time,  which  is  proved 
by  other  testimony  in  the  cause.  But  there 
is  still  a  more  obvious  evasion  in  the  answer, 
where  the  defendant  denies  that  he  ever 
signed  a  bond  that  conveyed  the  land  afore- 
said from  him  to  the  complainants.  This  dec- 
laration is  not  responsive  to  any  part  of  the 
bill,  in  which  there  is  no  charge,  that  he  ever 
did  sign  such  a  bond ;  and  seems  an  artifice  to 
evade  answering,  whether  he  did  or  did  not 
sign  the  bond  charged  in  the  bill ;  which  was 
a  bond  conditioned  that  he  would  convey  the 
land  agreeable  to  his  original  promise,  which 
I  presume,  from  his  evasion,  he  could  not 
deny  ;  and  his  not  having  answered  that  par- 
ticular charge,  seems  to  imply  an  acknowl- 
edgment that  he  did  sign  that  charged  in  the 
bill ;  but  however  that  may  be,  the  fact  is 
proved  by  two  subscribing  witnesses. 

He  does  not  positively  deny  having  referred 
the  complainant,  Andrew,  to  Archibald 
Stuart,  to  know  whether  the  will  was  not  suffi- 
cient to  secure  land  to  the  complainants,  but 
says,**he  does  not  remember  to  have  done 
so ;"  but  it  is  proved  by  the  deposition  of 
James  Campbell,  of  whose  credibility  I  shall 
speak  hereafter. 

The  answer  of  Argenbright  denies  any 
knowledge  of  a  contract  between  the  com- 
plainants and  the  other  defendant  for  the  land 
in  question,  either  before  or  after  the  mar- 
riage, but  says  he  understood  that  An- 
193  drew  Campbell  claimed  *altogether 
under  the  bond,  and  will,  alluded  to  in 
the  bill.    He  got  a  sight  of  the  bond  and  was 
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advised,  that  he  might  safely  purchase.  The 
remaining  part  of  the  answer  consists  chiefly 
in  what  he  heard  the  other  defendant,  John 
Campbell,  say,  to  whom  he  gave  the  full  value 
of  the  land  in  question. 

In  considering  the  evidence,  which  is  volu- 
minous, and  in  some  instances  seemingly 
contradictory,  I  shall  first  notice  the  answer 
of  John  Campbell,  so  far  as  it  tends  to  sup- 
port the  principal  charges  in  the  bill.  He 
acknowledges  thai  some  time  before  the  mar- 
riage, he  made  a  will,  and  left  the  land  in 
question  to  his  daughter  Rebecca,  upon  con- 
dition that  she  should  pay  his  daughter  Han- 
nah, 101.  per  annum,  until  501.  should  be  paid, 
and  that  be  did  not  alter  his  will  until  after 
the  marriage  was  consummated  ;  that  after 
the  marriage,  Andrew  wanted  him  to  sign  a 
bond  or  paper,  that  the  land  was  to  be  the 
complainant's  at  his  death  ;  and  at  the  time 
the  said  bond  was  to  be  executed,  the  said 
Andrew  was  to  pay  101.  part  of  501.  to  Han- 
nah, but  at  the  time  the  said  bond  was  pre- 
sented, Andrew  refused  to  pay  the  101.  but 
said  he  would  have  all  or  none ;  after  which 
the  defendant  altered  his  will.  This  confes- 
sion in  the  answer  strongly  corrot>orates,  and 
to  my  mind,  gives  additional  force  and  cred- 
ence to  the  testimony  of  James  Campbell 
and  others,  in  favour  of  the  appellees  ;  and 
it  may  be  here  remarked,  that  by  the  will, 
which  the  defendant,  John  Campbell,  con- 
fesses he  had  made  in  favour  of  his  daughter 
Rebecca,  previous  to  the  marriage,  she  was 
to  pay  nothing  to  Hannah,  until  after  the 
death  of  the  testator,  as  she  could  take  noth- 
ing by  the  devise,  before  that  event  should 
happen  ;  and  although  a  will  is  revocable,  at 
any  time  during  the  life  of  the  testator,  yet, 
as  the  will  in  question  was  completely  exe- 
cuted, and  the  contents  held  out  to  Andrew 
Campbell,  by  the  testator,  as  an  inducement 
to  him  to  marry  his  daughter,  I  think  it  takes 
the  case  out  of  the  statute  of  frauds  and  per- 
juries, so  far  at  least  as  to  let  in  all  the  oral 
testimony  in  the  cause.  The  evi- 
194  dence  of  James  *Campbell  is  further 
strengthened  by  the  testimony  of  Jane 
Smith  and  Hannah  Campbell,  two  of  the 
defendant's  witnesses,  who  are  daughters 
of  the  defendant,  John  Campbell. 

Jane  Smith,  on  being  interrogated,  says, 
that  she  heard  her  father  say  words  to  this 
amount ;  *'that  he,  Andrew  Campbell,  was 
welcome  to  come  and  live  with  him,"  and 
that  he  appeared  to  be  satisfied  with  the 
parties  after  the  marriage.  And  Hannah 
Campbell,  on  being  interrogated,  says  that 
she,  at  diiferent  times,  heard  her  father  say, 
that  he  intended  to  give  the  plantation  he 
then  lived  on  to  Andrew  Campbell  after  he 
was  married  to  her  sister. 

This  evidence  then  of  the  defendant's  wit- 
nesses, so  perfectly  coincides  with  the  testi- 
mony of  James  Campbell,  and  is  so 
consistent  with  what  John  Campbell  himself 
confesses  were  once  his  intentions,  that  I 
cannot  but  give  full  credence  to  the  whole  of 
his  deposition  ;  and  though  it  appears  from 
other  testimony,  that  on  one  or  two  occa- 
sions, he  shewed  uncommon  warmth  in  the 
business,  it  might  well  arise  from  a  convic- 
tion that  they  were  about  to  do  great  injustice 
to  the  complainants. 

James  Campbell,  senior,  then  clearly 
proves  to  my  satisfaction,  the  solemn  promise 


made  by  John  Campt>ell  to  Andrew  Campbell, 
that  if  he  married  his  daughter  Rebecca,  be 
should  have  the  plantation  he  then  lived  on, 
provided  he  complied  with  the  terms  of  the 
will,  which  he  repeated,  and  were,  that  he 
should  pay  101.  per  annum  to  his  daughter 
Hannah,  until  501.  should  be  paid,  which  is 
precisely  what  J.  Campt>ell  himself  confesses, 
in  his  answer,  was  the  substance  of  the  will 
he  made  previous  to  the  marriage,  which  I 
doubt  not  was  a  principal  inducement  for 
Andrew  to  marry  his  daughter  ;  and  as  snob 
was  by  him  held  out  to  the  said  Andrew  with 
that  particular  view. 

That  after  the  marriage  took  efiPect  the 
promise  was  repeated  by  J.  Campt>ell,  with 
this  natural  and  striking  circumstance,  that 
he  asked  the  complainant  to  go  with  him  to 
plant  fruit  trees  which  he  said  were  for  him- 
self, and  which  the  deponent  understood  was 

done  by  the  said  Andrew. 
195  *That  after   the  marriage,  and  for 

the  purpose  of  securing  the  land  to 
the  complainants,  the  defendant,  John, 
agreed  to  enter  into  a  writing,  and  one  was 
drawn,  (which  is  now  here  produced,)  and 
read  over  twice  to  the  defendant,  who 
expressed  a  willingness  to  sign  the  same: 
but  the  deponent  would  not  agree  it  should 
be  signed  at  his  house,  lest  it  should  be 
said  that  (as  the  old  man  was  subject  to 
drink,  and  the  deponent  kept  a  still)  an 
advantage  had  been  taken  of  him.  That 
he  continued  willing  to  sign  the  bond,  until 
he  visited  Samuel  Henry,  and  some  of  his 
friends,  after  which  he  said  he  had  altered 
his  will,  and  that  his  said  friends  had 
advised  him  to  do  so»  although  it  was 
against  his  will. 

The  deponent  afterwards  asked  the  defend- 
ant, John,  why  he  made  the  promise  if  he 
did  not  intend  to  comply  with  it  ?  to  which 
he  answered,  '*if  he  had  not  done  so,  per- 
haps the  complainant  would  not  have 
married  his  daughter,  and  that  promises 
and  pye-crusts  were  made  to  be  broken  ;" 
and  told  a  story  of  a  man  ''having  married 
all  his  daughters,  by  promising  them 
severally  his  plantation,  arid  that  the  last 
had  taken  him  in  by  obtaining  a  writing 
as  the  complainant  was  now  going  to  do." 

John  Quinn  deposeth  the  same  as  the 
latter  part  of  James  Campbell's  deposition, 
and  particularly  that  in  answer  to  James's 
question,  why  he  made  the  promise  if  he 
did  not  intend  to  comply  with  it,  he  said 
that  promises  and  pye-crusts  were  made  to 
be  broken ;  and  also  said,  if  I  had  not 
promised  him  the  land,  perhaps  he  would 
not  have  married  my  daughter ;  and  then 
went  on  to  repeat  a  story  of  a  man's  marry- 
ing his  daughters  by  promising  his  planta- 
tion. 

To  lessen  the  force  of  this  testimony  the 
defendants  rely  on  the  deposition  of  Peter 
Eagle,  who  says  he  was  present  at  the  time 
when  John  Campbell  asked  Andrew  why 
he  had  forbid  the  sale  of  his  land,  to  which 
Andrew  replied,  he  had  a  right  to  do  so,  as 
he  was  about  to  sell  it ;  which  was  followed 
by  a  conversation  of  some  length,  till  James 
Campbell  came  in,  and  asked  the  said  John, 
if  he  had  not  promised  the  said  Andrew 
the  land?  To  which  he  replied, 
1%  *no :  and,  after  being  much  teased, 
at     length    replied,     "promises   and 
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pye-cruats  were  made  to  be  broken,"  and 
tben  told  a  story  (as  mentioned  in  the 
depositions  of  Quinn  and  James  Campbell) 
of  a  man  who  married  several  daughters 
by  promising  them  his  plantation,  the 
particulars  of  which  he  does  not  recollect : 
but  remembers  to  have  heard  among  the 
neighbours  that  Rebecca  was  to  have  the 
plantation ;  but  does  not  remember  to 
bave  heard  the  defendant,  John,  speak 
upon  that  subject,  before  the  conversation 
above  stated. 

This  deposition  of  Peter  Eagle,  relied 
on  by  the  defendants  to  lessen  the  force  of 
Quinn's  and  James  Campbell's  testimony, 
seems  to  me  to  corroborate,  and  give 
additional  credit  to  it. 

In  the  deposition  of  Alexander  Thomson, 
(another  of  the  defendant's  witnesses,)  we 
have  a  key  to  John  Campbell's  motive  for 
altering  his  will  though  the  witness  is  not 
positive  in  any  part  of  his  testimony.  He 
says  that  he  formerly  wrote  three  wills  for 
the  defendant,  John,  none  of  which  agreed 
in  their  contents;  that  he  saw,  he  thinks 
the  will  drawn  by  Stuart,  but  remembers 
not  its  contents;  but  recollects  that  he 
advised  him  to  alter  it,  observing,  that  if 
he  fulfilled  it,  he  would,  before  a  year,  be 
on  the  parish,  upon  which  he  thinks  he 
paid  he  would  have  it  altered.  He  thinks 
he  wrote  a  will  since  the  one  written  by 
Archibald  Stuart,  which  altered  said  will, 
and  did  not  leave  the  land  to  the  complain- 
ant, Rebecca. 

This  idea  held  out  by  the  witness  to  John 
Campbell,  that,  if  he  fulfilled  the  will 
written  by  Stuart,  he  would  be  on  the  parish 
before  a  year,  seems  a  mere  bugbear  held 
out  to  frighten  him,  as  the  will  could  have 
no  efiPect  during  the  life  of  the  testator; 
but  it  appears  to  have  answered  the  purpose 
of  the  adviser. 

2.  As  to  the  second  point,  whether  the 
bond  or  writing  in  question  was  fraudulently 
obtained,  I  must  notice,  that  although  he 
had,  after  having  agreed  to  sign  it  on  its 
being  twice  read  to  him,  afterwards  refused, 
for    reasons    before    stated,    he    at    length 

retracted  his  former  refusal,  and  did 
197      *sign  it  in  presence  of  two  witnesses, 

who  both  declare  that  he  was  duly 
sober  at  the  time  ;  and  this,  it  appears  to  me, 
he  was  bound  in  conscience  to  do,  being  in 
conformity  to  a  promise  before  solemnly 
made.  As  to  the  time  and  place  of  its 
having  been  done,  I  think  it  immaterial,  nor 
do  I  think  that  the  circumstance  of  the 
instrument's  being  witnessed  by  the  brothers 
of  Andrew  Campbell,  lessens  at  all  the 
authenticity  of  it,  as  they  probably  were  the 
most  convenient  witnesses,  and  there  is  no 
impeachment  of  the  credit  or  veracity  of 
either  of  them. 

3.  With  respect  to  the  effect  the  instru- 
ment of  writing  ought  to  have  in  the  cause, 
it  is  laid  down  in  the  case  of  Montacue  v. 
Maxwell,  1  Strange,  237,  that  a  parol  prom- 
ise on  marriage  is  not  alone  sufficient  to 
charge  a  party  making  the  promise,  yet  it  is 
a  good  consideration  to  support  a  settlement 
made  agreeable  to  it,  after  marriage ;  and 
so  it  was  decided  in  the  case  of  Robinson  v. 
Brock,  in  this  Court,  (a)  And  Lord  Mans- 
field, in  giving  his  opinion  in  the  case  of 


Hawkes  et  ux.  v.  Saunders,  (b)  laid  it  down 
as  a  sound  general  principle,  that,  where  a 
man  is  under  a  moral  obligation  which  no 
Court  of  Law  or  Kquity  can  enforce,  and 
promises,  the  honesty  and  rectitude  of  the 
thing  is  a  consideration ;  and  stated  several 
cases  to  elucidate  the  doctrine  ;  and  one  of 
them  was,  where  a  man  promises  to  perform 
a  secret  trust,  or  a  trust  void  for  want  of 
writing,  by  the  statute  of  frauds.  Though 
I  do  not  consider  the  case  before  us  as  stand- 
ing on  a  bare  parol  promise  before  marriage ; 
for  I  cannot  lose  sight  of  the  will  of  the  de- 
fendant Campbell,  which  in  his  answer  he 
confesses  he  had  made  previous  to  the  alleged 
promise ;  and  which  it  is  in  evidence,  he  par- 
ticularly referred  to  at  the  time  of  making 
the  promise  ;  (holding  it  out  as  an  induce- 
ment to  the  marriage;)  and,  though  it  had 
been  made  some  time  before,  and  was  then 
in  the  keeping  of  Mr.  Stuart,  his  attorney,  I 
view  it  in  the  same  light,  and  think  it  ought 
to  have  the  same  effect  as  if  he  had  held 
it  in  hsshand,  and  had  read  it  to  the  com- 
plainant, Andrew  Campbell,  and  must  operate 
at  least  as  a  memorandum  or  note  in 
198  writing  signed  by  the  *party  charged, 
of  sufficient  validity  to  take  the  case 
out  of  the  statute  of  frauds  and  perjuries. 

But  it  is  objected,  1st.  That  the  instru- 
ment is  not  agreeable  to  the  promise  charged 
in  the  bill,  even  with  the  defeasance  at  the 
latter  end  of  it ;  because  the  promise  (if 
made  at  all)  was  to  give  the  land  to  his 
daughter  Rebecca,  and  the  defeasance  in  the 
writing  states,  that  J.  Campbell  had  by  his 
will  bequeathed  the  land  to  the  said  Andrew 
and  his  heirs ;  2d.  That,  at  most,  it  can 
operate  against  John  Campbell,  but  as  a 
simple  promissory  note,  unconnected  with 
the  latter  part  of  the  instrument,  he  having 
signed  the  obligatory  part  of  it  only.  With 
respect  to  the  first  objection,  the  variance 
seems  to  have  arisen  not  from  an  intention 
of  fraud,  but  from  a  mistake  either  in  An- 
drew, or  in  the  person  who  drafted  the  in- 
strument, with  respect  to  his  interest  in  the 
lands  devised  to  his  wife,  supposing  it  to  have 
been  the  same  as  if  it  had  been  the  personal 
property  :  and  the  mistake  lies  only  in  the 
recitals  as  it  goes  on  to  refer  to  the  will 
which  John  Campbell  was  not  to  alter  or 
change,  so  far  as  it  related  to  the  land  in 
question  ;  by  referring  to  which,  as  stated 
by  John  himself  in  his  answer,  the  true  in- 
tention of  the  parties  may  be  fully  under- 
stood. 

As  to  the  other  objection,  I  consider  the 
instrument  of  writing  as  one  entire  thing, 
and  not  to  be  taken  separately  ;  and,  though 
it  is  unskillfuUy  drawn,  and  informal,  yet 
it  seems  to  me  it  sufficiently  states  the  in- 
tention of  the  parties  to  give  it  validity;  and 
the  style,  or  form,  in  which  the  obligatory 
part  is  written,  shews  that  it  was  intended 
to  operate  as  a  bond,  with  a  condition  or  de- 
feasance, and  not  as  a  simple  promissory 
note. 

As  to  the  part  of  the  paper  on  which  the 
obligor  signed  his  name,  I  think  that  im- 
material ;  he  signed  and  delivered  it  as  his 
act  and  deed  ;  and  that  I  think  sufficient  to 
bind  him  in  equity,  notwithstanding  its  in- 
formality. 

As  to  the  fourth  point,   it  appears  to  me 
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t^at  the  appellant  Arfifcnbrig^ht  had  sufficient 
notice  of  the  claim  of  the  appellees  before 
his  purchase  ;  he,   therefore,   made  it  at  his 

peril,  and  must  abide  the  consequences. 
199         *I  am  of  opinion,  however,  that  the 

Superior  Court  of  Chancery  erred  in 
decreeing  the  conveyance  from  the  appellant 
Argenbriffht,  to  be  made  to  the  appellees 
jointly,  when  it  ought  to  be  made  to  the 
appellee  Rebecca  only,  agreeably  with  the 
original  intention  and  promise  of  her  late 
father  John  Campbell,  now  deceased  ;  but 
that  the  decree  is  correct,  and  ought  to  be 
affirmed  in  all  its  other  parts. 


Tomlinson  v.  Dilliard ;  and  Mackey  v.  Bell. 

Friday,  November  nth  and  Tuesday,  November 
15t)i,  1806. 

Appeals-Lliiiitatioii-SUtate.«-Prlor  to  the  act 
of  1807,  the  C!ourt  of  Appeals  had  power  to  Arrant 
appeals  from,  or  writs  of  supersedeas  to  decrees 
of  tbe  several  Superior  Ck)urt8  of  Chancery,  at 
any  time  within  three  years  after  the  same  were 
pronounced:  and,  since  the  said  act.  any  Judffe  of 
the  Ck>urt  of  Appeals,  out  of  Court,  has  the  same 
power. 

Hay  and  Wickham,  for  the  appellees,  (at 
the  request  of  the  Court,  for  the  purpose  of 
having  certain  questions  settled  on  which 
there  was  a  difference  of  opinion  among  the 
Judges,)  moved  to  dismiss  these  two  appeals, 
(from  the  Superior  Court  of  Chancery  for 
the  Richmond  District,)  as  having  been 
improvidently  awarded;  the  first  by  the 
Court  of  Appeals,  and  the  second  by  one  of 
its  Judges  out  of  Court ;  in  both  instances, 
after  the  vacation  next  after  the  term  in 
which  the  decree  was  rendered  had  elapsed. 

Randolph,  contra,  observed,  that  it  had 
been  the  uniform  practice  since  the  year  1792, 
to  grant  appeals  in  such  cases  ;  and  immense 
injury  to  individuals  would  result  from  chang- 
ing it.  By  the  18th  section  of  the  law  con- 
cerning the  High  Court  of  Chancery,(a)  the 
said  Court,  or  the  Judges  thereof  in  vacation, 
was  empowered  to  allow  an  appeal  from  the 
decree  of  a  County  Court,  at  any  time  within 
three  years  after  its  date ;  and  the  14th 
section  of  the  Court  of  Appeals  law,(b)  by 
plain  and  evident  implication  confers  a  simi- 
lar power  on  this  Court  to  grant  appeals  from 
decrees  of  the  High  Court  of  Chancery.  The 
59th  section  of  the  first  mentioned  act  (c) 
cannot  be  considered  as  repealing  the  18th  ; 
because  there  is  no  absolute  repug- 
200  nancy  ^between  them,  and  the  law 
does  not  favour  repeals  by  implica- 
tion, (d) 

Saturday,  November  19.  The  Judges  pro- 
nounced their  opinions. 

In  the  case  of  Tomlinson  v.  Dilliard,  the 
following  was  the  opinion  of 

JUDGE  TUCKER.  Mr.  Hay  moved  to 
dismiss  the  appeal  in  this  case,  as  being 
improvidently  granted  by  this  Court,  after 
the  expiration  of  the  vacation  next  after  the 


•Appeals— Limltatlon.~In  Templeman  v.  Steptoe,  1 
Munf.  302.  it  is  said,  the  utmost  period  within  which 
an  appeal  from  a  superior  court  of  chancery  to 
this  court  lies,  seems  to  be  three  years,  as  was  fully 
discussed  in  the  cases  of  Tomlinson  v.  Dilliard  and 
Mackey  v.  Bell,  3  Hen.  A  M.  19&-217. 

See  monofiraphic  note  on  "Appeal  and  Error"  ap- 
pended to  Hilly.  Salem,  etc..  Turnpike  Co.,  2  Rob. 
263. 

(a)  Bev.  Code,  1  vol.  c  64,  p.  66. 

(b)  Rev.  Code,  1  vol.  c.  68,  p.  62. 

(c)  lb.  p.  68. 

(d)  5  Bac.  Abr.  GwlL  ed.  878,  Ut  SUtute. 


term  in  which  the  decree  was  rendered.  This 
will  require  a  review  of  the  several  acts 
passed  on  the  subject  of  appeals  at  different 
periods. 

The  Committee  of  Revisors,  in  1792,  re- 
ported to  the  General  Assembly  two  bills 
among  others  ;  the  first  for  reducing  into  one 
act  the  several  acts  concerning  the  Court 
of  Appeals ;  the  second,  those  concerning 
the  Court  of  Chancery.  (Revisal  of  1792,  c 
63,  and  c.  64.)  The  former  passed  the  26th 
day  of  October,  1792 ;  and,  in  the  14th  sec- 
tion (in  which  the  12th  section  of  the 
act  of  1788,  c.  68,  is  incorporated)  declares, 
"that  appeals,  writs  of  error,  and  su- 
persedeas, may  be  granted,  heard,  and  deter- 
mined by  the  Court  of  Appeals,  to  and  from 
any  final  decree  or  judgment  of  the  High 
Court  of  Chancery,  General  Court,  and  Dis- 
trict Courts,  in  the  same  manner  and  on  the 
same  principles  as  appeals,  writs  of  error, 
and  supersedeas,  are  to  be  granted,  heard, 
and  determined  by  the  High  Court  of  Chan- 
cery, and  District  Courts,  to  and  from  any 
final  judgment  or  decree  of  a  County  Court ; 
and  the  party  shall  proceed  in  like  manner." 

The  act  of  May,  1788,  c.  7,  had  declared 
"that  any  party  thinking  himself  aggrieved 
by  the  decree  of  a  County  Court  in  Chancery, 
and  not  having  entered  an  appeal  from  the 
decree  at  the  time  it  was  pronounced,  might 
appeal  from  such  decree  at  any  time  within 
one  month  after  the  decree  pronounced, 
lodging  for  that  purpose  with  the  Clerk 
of  the  High  Court  of  Chancery  a  copy 
201  *of  the  proceedings  in  the  suit,  and  a 
petition,  suggesting  error  in  the  decree, 
signed  by  some  counsel  attending  the  High 
Court  of  Chancery,  and  also  lodging  with 
the  petition  an  appeal-bond,  Ac.  And  the 
Clerk  shall  thereupon  issue  a  summons,*'  &c. 
This  clause  was  inserted  in  the  Chancery 
lav7  8ect   16 

The  act  of  1787,  c.  9,  declares,  "that  the  High 
Court  of  Chancery,  or  any  Judge  thereof, 
out  of  term  time,  shall  have  power  for  good 
cause  shewn,  to  allow  a  petition  of  appeal, 
and  if  necessary,  order  a  supersedeas  to  stop 
the  execution  of  any  decree  pronounced  by  an 
in/erior  Court,  at  any  time  within  three  years 
after  pronouncing  the  same ;  the  party  pray- 
ing such  appeal  complying  with  the  terms 
which  the  Court  or  Judge  shall  annex  to  such 
order."  The  same  act  declares  that  when- 
ever an  appeal  is  prayed  for  from  any  infer- 
ior Court,  or  bond  is  given  for  the  removal 
of  any  suit  in  Chancery,  in  any  manner  what- 
soever, it  shall  be  sufiicient  if  the  bond  be 
executed  by  good  and  sufficient  securities, 
although  the  appellant,  or  party,  shall  not 
execute  it.  These  provisions  were  inserted 
in  the  bill  which  the  Committee  of  Revisors 
had  prepared  and  laid  before  the  General 
Assembly,  and  will  be  found,  sect.  16, 17,  18, 
of  the  act  reducing  into  one  the  several  acts 
concerning  the  High  Court  of  Chancery.  Ed. 
1794,  c.  64. 

Had  the  bill  passed  in  the  same  form  that 
it  was  prepared,  no  doubt,  perhaps,  would 
have  been  entertained  upon  the  subject.  But 
after  the  I^egislature  had  finally  disposed  of 
the  act  concerning  the  Court  of  Appeals, 
which  passed  as  before  noticed,  on  the  261h 
of  October,  they  seem  to  have  taken  up  the 
act  concerning  the  High  Court  of  Chancery, 
the  final  passage  of  which  is  noticed  as  of  the 
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29th  of  November  following.  In  that  act, 
after  having^  probably  approved  of  the  rules 
contained  in  the  16th,  17th,  and  18th  sections, 
as  applicable  to  appeals  from  the  Inferior  to 
the  Superior  Court  of  Chancery,  and 
202  after  going  through  the  *whole  bill 
reported  by  the  Committee  of  Revisers, 
they  appear  to  have  thought  it  necessary  to 
provide  for  two  particular  cases,  for  which 
there  was  either  no  provision,  or  not  such  as 
the  Legislature  on  more  mature  considera- 
tion approved  of ;  and  accordingly  added  the 
59th  and  60th  sections  of  the  bill ;  the  former 
relative  to  appeals  from  the  High  Court  of 
Chancery ;  the  latter  relative  to  bills  of 
review.  It  is  remarkable  that  the  provisions 
in  both  these  clauses  are  introduced  with  a 
preamble  indicative  of  the  intention  of  the 
Lregislature  to  give  to  both  subjects  a  due 
consideration  and  to  provide  for  them  accord- 
ingly. 

The  former  recites,  (sect.  59,)  "whereas 
many  persons  against  whom  decrees  may 
have  been  rendered  in  the  High  Court  of 
Chancery,  may  desire  to  appeal  from  such 
decrees,  but  have  been  hindered  from 
doing  so,  at  the  term  in  which  the  said 
decrees  were  pronounced,  be  it  enacted, 
that  if  upon  a  petition  to  any  Judge  of 
the  Court  of  Appeals,  or  the  Judge  of 
the  High  Court  of  Chancery  in  vacation 
next  after  the  term  when  such  decree 
shall  have  been  rendered  for  relief,  in  such  a 
case,  it  shall  appear  to  his  satisfaction,  that 
the  failure  to  appeal  from  his  decree  at  the 
time,  or  during  the  term  when  it  was  pro- 
nounced, did  not  arise  from  any  culpable 
neglect  in  the  petitioner,  or  that,  upon  the 
whole  circumstances  of  the  case,  the  peti- 
tioner ought  to  have  the  benefit  of  an  appeal, 
it  shall  be  lawful  for  the  said  Judge  to  grant 
the  said  appeal,"  &c. 

This  section  appears  to  me  as  fully  to 
embrace,  and  provide  for  the  time,  manner, 
terms,  and  conditions  upon  which  appeals 
might  be  granted  from  the  High  Court  of 
Chancery  to  the  Court  of  Appeals,  by  any 
Judge  of  this  Court,  or  any  Judge  of  the  High 
Court  of  Chancery  in  vacation,  as  the  18th 
section  embraces  and  provides  for  the  grant- 
ing of  an  appeal  by  the  Judge  of  the  High 
Court  of  Chancery  in  vacation,  to  any  decree 
of  an  Inferior  Court.  Nor  can  I  discover 
any  difference  whatsoever  in  the  interpreta- 
tion of  the  words  "for  good  cause  shewn,'* 
in  the  former  section,  and  those  used  in 
203  the  latter,  "upon  the  *whole  circum- 
stances of  the  case."  To  my  appre- 
hension, they  import  precisely  the  same 
thing,  and,  of  course,  ought  to  receive  the 
same  construction  ;  the  first  as  applicable  to 
the  decrees  of  County  Courts,  of  which  the 
I^egislature  were  then  speaking,  in  sect.  18th  ; 
the  second  as  applicable  to  those  of  the  High 
Court  of  Chancery,  of  which  they  meant  to 
speak  in  the  59th  section.  There  is,  there- 
fore, no  necessity  to  turn  back  to  the  18th 
section  to  know  what  the  Legislature  meant 
when  they  added  the  59th  section,  as  to  that 
particular  ;  but,  with  respect  to  the  power  of 
the  Court  to  allow  a  petition  of  appeal,  at  any 
time  within  three  years,  the  59th  section  is 
altogether  silent.  The  18th  section,  then, 
may  receive  a  construction  totally  independ- 
ent of,  and  unconnected  with  the  59th  sec- 
tion, as  far  as  relates  to  the  power  of  the 


Court  in  term  time  ;  although  we  must  resort 
to  the  latter,  to  determine  the  power  of  the 
Judges  in  vacation. 

That  case  is  not  now  before  us ;  and  ex- 
trajudicial opinions  have  generally  been 
deemed  improper  in  this  Court.  I  shall, 
therefore,  confine  mj  opinion  at  present,  to 
the  case  before  us.  And,  in  doing  so,  I  have 
no  hesitation  in  deciding  that  the  Court  had 
power  to  allow  the  appeal  in  this  case,  at  the 
time  it  was  allowed.  In  this  case  the  decree 
was  pronounced  July  26,  1803,  and  the  peti- 
tion of  appeal  wai^  allowed  by  the  Court  of 
Appeals,  in  Court,  November  10,  1803.  The 
act  of  1806,  c.  22,  declaring  that  no  appeal, 
writ  of  error,  or  supersedeas,  shall  be  granted 
by  the  Court  of  Appeals  in  Court,  did  not 
pass  till  three  years  afterwards  :  and  conse- 
quently, the  motion  to  dismiss  it,  as  improvi- 
dently  granted,  ought  to  be  overruled. 

JUDGE  ROANB.  By  the  14th  section  of 
the  act  constituting  the  Court  of  Appeals,(a) 
it  is  provided,  that  "appeals,  writs  of  error, 
and  supersedeas,  may  be  granted,  heard,  and 
determined,  by  the  Court  of  Appeals,  to  and 
from  any  final  decree  or  judgment  of  the 
High  Court  of  Chancery,  General  Court, 
and  District  Courts,  in  the  same 
204  *manner,  and  on  the  same  principles, 
as  appeals,  writs  of  error,  and  super- 
sedeas, are  to  be  granted,  heard,  and  deter- 
mined, by  the  High  Court  of  Chancery,  and 
District  Courts,  to  and  from  any  final  decree 
or  judgment  of  a  County,  City,  or  Borough 
Court ;  and  the  party  shall  proceed  in  like 
manner,  and  the  damages,  in  case  of  affirm- 
ance, shall  be  the  same  in  the  Court  of  Ap- 
peals, as  in  those  Courts  respectively:"  and  in 
the  case  of  Gaskins  v.  The  Common  wealth, (b) 
these  words  "in  the  same  manner,  and  on 
the  same  principles,"  were  construed  by  this 
Court  to  embrace  the  period  of  limitation, 
provided  for  suing  out  writs  of  supersedeas, 
to  the  judgments  of  District  Courts,  and  to 
adopt  it  in  relation  to  judgments  rendered  in 
the  General  Court.  If,  therefore,  the  18th 
section  of  the  act  constituting  the  High 
Court  of  Chancery  (c)  is  still  in  force,  the 
limitation  of  three  years,  allowed  to  that 
Court,  for  granting  appeals  from  the  judg- 
ments of  the  inferior  Courts,  is,  by  this  de-^ 
cision,  made  to  apply  to  the  grant  of  appeals 
from  the  decrees  of  that  Court,  by  the  Court 
of  Appeals.  It  remains  to  inquire  whether 
that  section  of  the  Chancery  law  is  in  force 
or  not. 

The  act  constituting  the  Court  of  Appeals 
passed  on,  and  was  in  force  from,  the  twenty- 
sixth  of  October,  1792  ;  whereas  the  act  con- 
cerning the  High  Court  of  Chancery  did  not 
pass,  nor  commence  its  operation,  until  the 
twenty-ninth  of  November,  1792:  and  it  is 
said  that  the  18th  section  only  was  reported 
to  the  Legislature  by  the  Committee  of  Revi- 
sors,  but  that  the  59th  was  then  enacted  for 
the  first  time.  However  it  may  be  as  to  this 
report,  respecting  which  the  people  of  the 
Commonwealth  know  nothing,  it  not  being 
published  and  promulgated  for  their  infor- 
mation ;  it  is  clear  that  the  provision  con- 
tained in  the  18th  section  was  the  then 
existing  law,  (i.  e.  on  the  26th  of  October, 
1792,)  it  having  been  enacted  in  1787,   c.  9, 
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sect.  2.  If  any  inference  therefore  is  to  be 
drawn  from  the  circumstance  that  the  law 
concerning  the  Court  of  Appeals  was  passed 
some  days  before  the  other  ;  it  would  rather 
be  that  the  18th  section  was  only  referred  to 
and  adopted  by  it,  than  the  converse  ; 

205  *as  that  section  embraced  a  then  ex- 
istinj^  provision,  whereas  the  59th  sec- 
tion was  at  that  time  in  nubibus.  But  a 
construction  going*  to  reject  the  59th  sect, 
has  never  entered  the  head  of  any  person  ; 
and  the  contrary  I  understand  to  be  admitted 
by  the  judge  who  has  preceded  me.  What- 
ever the  construction  might  have  been, 
had  the  14th  section  of  the  Court  of  Appeals' 
law  tied  the  case  down  to  the  manner  and 
principles  then  existing  in  relation  to  ap- 
peals granted  by  the  Court  of  Chancery,  the 
construction  in  this  instance  is  left  exceed- 
ingly clear,  not  only  by  the  general  prin- 
ciple operating  in  such  cases,  but  by  the  very 
terms  of  the  act.  That  general  principle  is 
that  the  accessory  follows  the  nature  of  the 
principal ;  and  being  generally  referred  to 
it  for  the  standard  of  regulations  and  prin- 
ciples, will  abide  such  changes  and  modifica- 
tions as  may  thereafter  be  attached  to  it. 
The  terms  of  the  act,  which  seems  to  come 
in  aid  of  this  general  principle,  are,  that  ap- 
peals shall  be  granted  by  this  Court  in  the 
same  manner,  &c.  as  appeals,  writs  of  error, 
&c.  are  to  be  granted,  heard  and  determined 
by  the  High  Court  of  Chancery ;  thus  ex- 
pressly extending  to  the  cases  of  prospective 
and  subsequent  alterations. 

As  to  the  question  whether  the  18th  section 
of  the  law  aforesaid  is  repealed  by  the  59th 
section,  I  will  premise  that  that  construction 
is  equally  inconsistent  with  the  rule  (for con- 
struing statutes)  that  the  former  statute,  or 
the  former  part  of  the  same  statute  is  only  so 
far  repealed  as  it  is  repugnant  to  the  latter, 
and  with  the  general  and  just  provision  in  all 
our  acts,  allowing  a  right  of  appeal  for  cause 
of  error  during  a  much  longer  time  than  that 
provided  by  this  59th  section.  The  18th  sec- 
tion allows  an  appeal  for  good  cause,  at  any 
time  within  three  years  :  but  the  59th  section 
(recognising  and  enlarging  the  right  to 
appeal  as  of  course)  provides  for  cases  where 
an  appeal,  on  this  ground,  has  not  been 
prayed  during  the  term  in  which  the  decree 
was  pronounced,  where  it  shall  appear  that 
the  failure  to  appeal  at  the  time  was  not 
owing  to  any  culpable  neglect  of  the  peti- 
tioner. Nothing  could  be  more  just  than 
this  provision,  as,  without  it,  the  right 

206  to  appeal  (as  of  course)  *  would  be  lost 
to  all  persons  not  actually  attending  the 

Court,  or  who  had  not  foreseen  that  the 
decrees  would  be  against  them,  and  pre- 
viously instructed  their  counsel  on  the 
subject.  It  must  not  be  lost  sight  of,  that 
confining  the  right  to  appeal  to  the  next  va- 
cation only,  would,  considering  the  shortness 
of  some  of  the  vacations,  and  remote  resi- 
dence of  many  of  our  citizens,  operate  a 
denial  of  the  right  altogether,  (however 
erroneous  decrees  may  be,)  except  where  the 
suitors  are  actually  attending,  or  their  coun- 
sel may  have  been  instructed  as  aforesaid  ! 
As  to  this  additional  provision  in  the  59th 
section,  that  an  appeal  may  be  also  granted 
where  "upon  the  whole  circumstances  of  the 
case,*'  it  appears  that  one  ought  to  be  al- 
lowed ; — that  was,  perhaps,  tautologous,  and 


followed,  a  fortiori,  from  the  preceding  pro- 
vision ;  but  was  not  meant  to  supersede  or 
repeal  the  foregoing  provision  contained  in 
the  18th  section. 

This  construction  of  the  act  has  uniformlj 
obtained,  ever  since  its  passage  in  1792.  It 
has  obtained  the  sanction  of  every  Judge 
who  has  sat  in  this  Court,  since  that  time ; 
the  Judge  who  preceded  me,  it  seems,  not 
excepted  ;  and  although  no  solemn  discussion 
was  deemed  necessary  until  the  present  time, 
it  was  because  no  doubt  was  ever  suggested. 
It  is  within  my  knowledge  that  the  point  was 
at  different  times  considered  by  the  Judges, 
and  even  by  the  Court,  who  have  granted 
very  many  appeals  after  the  lapse  of  the 
ensuing  vacation,  as  appears  by  a  list  fur- 
nished by  the  Clerk  and  now  before  me.  The 
point  therefore,  of  the  construction  of  the 
act  is  equally  clear  in  itself,  and  concluded 
by  a  long  series  of  decisions  upon  the 
subject. 

Thus  stands  the  case,  independently  of  the 
act  of  January,  1807,  c.  22.  The  object  of 
that  act  was  to  expedite  the  progress  of  the 
docket  of  the  Court  of  Appeals.  This  is  evi- 
dent not  only  from  its  abolishing  appeals 
on  forthcoming  bonds,  but  also  for  its  trans- 
ferring from  the  Court  to  the  Judges,  in 
vacation,  or  in  term  time,  the  power  of  grant- 
ing appeals ;  the  discussions  concerning 
which,  had  probably  exhausted  much  of  the 
time  of  the  Court.  Its  object  was  not 
207  to  diminish  or  abridge  the  right  *of 
appeal,  except  in  the  beforementioned 
instance  ;  under  the  influence  of  the  maxim 
that  the  exception  proves  the  rule.  Such 
could  not  have  been  the  object  of  the  Legis- 
lature, in  the  degree  now  contended  for, 
without  not  only  departing  from  the  general 
system  of  our  laws  as  aforesaid  in  relation 
to  the  right  of  appeal,  but  also  abridging 
very  much  the  utility  of  this  Court.  Let  n« 
then  see  what  are  the  words  of  the  act  on 
the  subject.  The  words  are  that  appeals, 
&c,  shall  not  be  hereafter  granted  by  the 
Court  of  Appeals,  but  by  the  Judges,  or  anj 
one  of  them,  either  in  vacation,  or  in  term 
time,  "under  the  regulations  heretofore  pre- 
scribed by  law."  When  a  power  is  trans- 
ferred from  one  tribunal  to  another,  it  would 
seem  naturally  to  follow  that  the  regulations 
under  which  the  former  acted  would  be  trans- 
ferred to  the  latter :  but  the  Legislature  not 
satisfied  to  let  it  rest  on  this  general  princi- 
ple, have  made  an  express  provision  on  the 
subject.  This  term  regulations  would  seem 
fully  as  competent  to  embrace  the  term  of 
limitation  on  this  subject,  as  was  the  expres- 
sion, in  the  act  before  mentioned,  on  which 
the  decision  in  Gaskins  v.  The  Common- 
wealth was  founded. 

It  is  said  that  the  regulations  here  in- 
tended are  such  as  appertain  only  to  appeals 
as  heretofore  grantable  by  the  Judges;  or, 
in  other  words,  only  embrace  the  period  of 
time  prescribed  by  the  59th  section,  which 
relates  to  a  grant  of  appeals  by  the  individ- 
ual Judges.  The  answer  is,  that,  in  that 
point  of  view,  the  provision  is  superfluous ; 
nothing  being  more  clear  than  that  the  regu- 
lations under  which  the  Judges  act  in  rela- 
tion to  granting  appeals  would  ipso  facto 
extend  to  any  new  class  of  appeals  which 
might  be  added  to  the  jurisdiction  heretofore 
exercised  by  them  upon  the  subject. 
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In  every  lig:ht  in  which  I  can    view  this 
subject,  I  have  not  a  particle  of  doubt  but 
that  we  ought  to  overrule  the  motion  in  both 
cases. 

208  *JUDGE  FLrEMING  was  of  the  same 
opinion  with  JUDGE  ROANE. 

It  was  therefore  unanimously  decided  that 
this  appeal  was  not  improvidently  awarded, 
and  that  the  motion  be  overruled. 

In  the  case  of  Mackey  v.  Bell,  the  follow- 
in  gr  opinion  was  delivered  by  JUDGE 
TUCKER. 

This  was  an  appeal  from  the  Richmond 
Chancery  Court.  Mr.  Hay  moved  to  dismiss 
the  appeal  in  this  case,  as  having  been 
improvidently  granted  by  one  of  the  Judges 
of  this  Court,  after  the  expiration  of  the 
vacation  next  after  the  term  in  which 
the  decree  was  rendered.  It  di£Fers  from 
the  case  of  Tomlinson  v.  Dilliard  in  this; 
that  that  appeal  was  granted  by  the  Court, 
this,  by  one  of  the  Judges  out  of  Court. 

In  the  review  of  the  several  acts  of  the 
Legislature  upon  the  subject  of  appeals  to 
this  Court,  which  I  took  in  the  case  of  Tom- 
linson V.  Dilliard,  I  have  anticipated  much 
that  I  should  have  had  occasion  to  say  in 
this  case.  I  beg  leave  therefore  to  refer  to 
what  I  then  said,  as  constituting  the  founda- 
tion of  my  present  opinion. 

Had  the  revisal  in  1792  never  taken  place, 
or  been  made,  the  laws  passed  antecedent 
thereto  would  have  given  the  rule  in  all  these 
cases. 

The  act  of  May,  1778,  allows  an  appeal 
from  the  decree  of  a  County  or  other  in- 
ferior Court,  at  the  discretion  of  the 
party,  within  one  month  after  the  decree 
was  pronounced.  It  could  not  be  prevented 
or  denied,  if  he  complied  with  the  req- 
uisitions of  the  law.  This  provision  was 
consolidated  in  the  16th  section  of  the  act 
concerning  the  High  Court  of  Chancery, 
and  though  it  mentioned  appeals  from  the 
County  Courts  only,  it  might,  perhaps, 
have  applied  to  those  from  the  High  Court 
of  Chancery  under  the  act  of  1788,  c.  68, 
consolidated    in   the  14th    section  of 

209  the  *act  concerning  the  Court  of  Ap- 
peals ;  but  this  point  is  not  now  before 

us,  and  I  mean  not  to  give  any  opinion  upon 
it. 

The  act  of  1787,  c.  9,  consolidated  in  the 
18th  section  of  the  act  of  1792,  concerning  the 
High  Court  of  Chancery,  allowed  an  appeal 
from  any  inferior  Court  to  be  granted  by  the 
High  Court  of  Chancery,  or  the  Judge  thereof 
in  vacation,  for  good  cause  shewn  at  any 
time  within  three  years  after  the  decree 
should  be  pronounced.  And  by  the  operation 
of  the  act  of  1788,  c.  68,  consolidated  in 
the  14th  section  of  the  act  concerning  the 
Court  of  Appeals,  this  Court  was  invested 
with  the  same  power  of  granting  appeals, 
for  the  same  space  of  time,  to  the  decrees  of 
the  High  Court  of  Chancery.  But  although 
this  is  very  clear  as  to  the  power  of  the  Court, 
there  is  great  room  to  doubt  whether  any 
power  was,  even  by  implication,  given  to 
the  Judges  of  this  Court,  as  Judges  out  of 
Court.  For  the  words  of  the  14th  section  of 
the  Court  of  Appeals'  law,  are,  **  appeals, 
writs  of  error,  and  supersedeas,  may  be 
granted,  heard  and  determined,  by  the 
Court  of  Appeals ;  (not  mentioning  or  re- 
ferring to  the  Judges  individually  ;" )  so  that 


the  true  construction  seems  to  be,  that  the 
Court  might  grant  appeals,  the  Court  might 
grant  writs  of  error,  or  the  Court  might 
grant  writs  of  supersedeas,  upon  the  same 
principles  and  in  the  same  manner,  as  ap- 
peals, &c.  might  be  granted  by  the  High 
Court  of  Chancery,  or  by  any  District  Court 
of  Common  Law,  and  I  incline  very  strongly 
to  the  latter  construction.  And  I  think  the 
decision  of  this  Court,  in  the  case  of  The  Col- 
lege V.  Lee's  Executors,  strongly  in  favour  of 
this  construction.  The  act  for  enlarging  the 
right  of  appeals  in  certain  cases  had  declared 
that  it  should  be  lawful,  for  the  High  Court 
of  Chancery,  upon  any  interlocutory  decree, 
in  its  decretion  to  grant  an  appeal  to  this 
Court.  But  although  that  Court  consisted 
only  of  one  Judge,  whose  discretion  might 
be  presumed  to  be  the  same  out  of  Court  as 
in  Court ;  yet  this  Court  decided  he  could 
only  exercise  that  discretion,  under  the  law, 
in  Court ;  and  dismissed  the    appeal. 

210  The  *case  seems  much  stronger  where 
the  Court  consists  of  a  plurality    of 

Judges. 

But,  (be  this  last  point  as  it  may,)  as  I  have 
observed  in  the  former  case,  when  the  Legis- 
lature had  gone  through  all  the  laws  con- 
solidated in  the  act  concerning  the  Court  of 
Appeals,  and  passed  that  act ;  they  took  up 
the  act  concerning  the  High  Court  of  Chan- 
cery ;  and  approving  of  all  the  provisions 
contained  in  the  16th,  17th,  and  18th  sections, 
as  applicable  to  the  County  Courts,  but  prob- 
ably not  wholly  approving  of  them  as  appli- 
cable to  the  decrees  made  by  the  High*  Court 
of  Chancery,  they  introduced  an  entire  new 
clause,  section  59,  by  which  leaving  the  power 
of  the  Court  as  it  stood  under  the  operation 
of  the  14th  section  of  the  Court  of  Appeals' 
act,  upon  the  18th  section  of  the  Chancery 
act,  they  granted  a  new  power  to  the  Judge 
of  the  High  Court  of  Chancery,  and  restrained 
the  power  of  the  Judges  of  this  Court  to 
grant  an  appeal,  to  the  vacation  next  after 
the  term  when  the  decree  should  be  pro- 
nounced, instead  of  allowing  them  to  exer- 
cise that  power,  as  the  Court  might,  at  any 
time  within  three  years ;  if,  indeed,  they 
were  ever  invested  with  such  a  power,  which 
I  think  they  had  not.  Here  we  iind  a  new 
power  given  to  one  Judge ;  and  a  former 
power,  which  by  implication  and  construction 
only  may  be  supposed  to  have  been  given  to 
other  Judges,  clearly  defined  and  limited  to 
a  shorter  time  than  it  had  been  before  ex- 
tended to. 

The  maxim  that  legis  posterius  priores 
contrarias  abrogant,  leads  us  to  say,  that  so 
much  of  the  14th  section  of  the  act  concern- 
ing the  Court  of  Appeals,  by  which  a  gen- 
eral reference  is  made  to  the  laws  before  that 
time  passed  on  the  subject  of  appeals  from 
the  County  Courts  as  may  be  contrary  to  the 
express  subsequent  provision  contained  in 
the  59th  section  of  the  Chancery  law,  was 
thereby  repealed.  We  are  told  that  if  a  for- 
mer act  says  that  a  Juror  upon  such  a  trial 
shall  have  twenty  pounds  by  the  year ;  and 
a  new  statute  afterwards  enacts  that  he  shall 
have  twenty  marks,  (which  were  but  131.  6s. 
8d.)  here  the  latter  statute,  though  it  does 
not  express,  yet  necessarily  implies  a 

211  negative,  *and   virtually    repeals    the 
former.    1  Black.   Com.  89.    So   here, 
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was  by  implication  and  construction  extended 
to  the  Hig-h  Court  of  Chancery,  and  to  the 
Judges  of  this  Court,  as  well  as  the  Court 
itself,  under  former  laws,  to  three  years  from 
the  time  of  passing^  the  decree ;  yet,  when 
the  Legislature  thought  proper  to  add  another 
clause,  expressly  declaring-  that  the  Judges 
of  the  High  Court  of  Chancery,  and  of  this 
Court,  might  grant  an  appeal  during  the 
vacation  next  after  the  term  when  the  decree 
shall  have  been  pronounced,  this  latter  clause 
contains  such  a  negative  to  the  former  power 
of  the  Judges,  as  to  my  apprehension  is  per- 
fectly parallel  to  the  case  put  by  Judge 
Blackstone  above. 

Statutes  in  pari  materia  ought  certainly  to 
be  construed  together ;  but  certainly  not  so 
that  a  construction,  arising  from  implication 
only,  from  that  which  is  contained  in  a  for- 
mer law,  shall  overrule  the  express  words 
which  the  Legislature  have  used  in  a  later 
statute,  and  upon  the  very  point  in  contro- 
versy. 

We  come  now  to  consider  the  act  of  1806, 
c.  22,  sect.  4,  which  enacts,  that  no  appeal 
from  any  decree  pronounced  in  any  of  the 
Superior  Courts  of  Chancery,  nor  any  writ 
of  error  or  supersedeas,  shall  hereafter  be 
granted  by  the  Court  of  Appeals  in  Court ; 
but  the  Judges,  or  anyone  of  them,  either  in 
vacation,  or  during  the  terms  of  the  said 
Court,  shall  have  power  to  grant  any  such 
appeal,  &c.  under  the  regulations  here- 
tofore prescribed  by  law.  What  were  those 
regulations  ?  The  same  that  are  contained 
in  th^  59th  section,  by  which,  and  by 
which  only,  the  Judges  individually,  were 
authorised  to  grant  any  such  appeal.  That 
is  to  say,  during  the  vacation  next  after 
the  term  when  the  decree  shall  have  been 
pronounced.  The  words  "either  in  vacation 
or  during  the  terms  of  the  said  Court," 
do  not,  in  my  opinion,  enlarge  the  powers  of 
the  Judges  beyond  what  they  were  before  in- 
vested with,  but  were  probably  meant  to 
remove  any  doubt  that  might  arise,  as  to 
the  exercise  of  the  power  before  given 
212  them,  during  the  term,  since  *the 
right  of  the  Court  during  th  at  period 
was  expressly  taken  away. 

The  cases  of  M'Call  v.  Peachey,  (1  Call,  55,) 
Bedinger  v.  The  Commonwealth,  October 
term,  1803,  (3  Call,  461,)  Warrens  v.  The 
Commonwealth,  and  Stras  v.  The  Common- 
wealth, both  upon  writs  of  supersedeas, 
granted  to  judgments  of  the  District  Courts 
im  criminal  cases.  May  2,  1805  ;  Bowyer  v. 
Lewis,  (1  Hen.  &  Munf.  563,)  The  College 
V.  Lee's  Executors,  (2  Hen.  &  Munf.  557,)  in 
which  the  appeal  was  dismissed  after  a  decree 
of  reversal  had  been  pronounced  by  this 
Court,  and  perhaps  some  others  might  be 
adduced  to  shew  that  this  Court,  on  former 
occasions,  has  not  been  so  tenacious  either 
of  its  jurisdiction,  or  even  of  its  opinions,  as 
to  consider  them,  like  the  laws  of  the  Medes 
and  Persians,  irrevocable  and  unchangeable. 
Whoever  compares  the  case  of  Jones  v.  The 
Commonwealth  (1  Call,  555,)  with  that  of 
Bedinger  v.  The  Commonwealth  (3  Call,  461,) 
will  readily  discover  in  the  latter,  that  how- 
ever this  Court  may  have  mistaken  its  juris- 
diction on  the  former  occasion,  it  was  ready 
to  relinquish  it  on  the  latter. 

For    these  reasons  I  am  of  opinion  the 


appeal  ought  to  be  dismissed  as  improvidently 
granted. 

JUDGE  ROANE  was  of  a  different  opinioo, 
for  the  reasons  assigned  by  him  in  the  case 
of  Tomlinson  v.  DiUiard. 

JUDGE  FLEMING.  The  only  question 
before  the  Court  in  this  case  is,  whether  a 
Judge  of  the  Court  of  Appeals  may,  for  good 
cause  shewn,  lawfully  allow  an  appeal  from 
a  decree  of  a  Superior  Court  of  Chancery, 
and,  if  necessary,  order  a  supersedeas  to  stop 
execution  thereof,  at  any  time  within  three 
years  after  pronouncing  the  same. 

Soon  after  the  declaration  of  American  in- 
dependence, the  primary  object  of  the  Legis- 
lature of  Virginia  was  to  form  a  system  of 
jurisprudence,  for  the  due  administration  of 
justice,  adapted  to  the  principles  of  a  repub- 
lican constitution,  which  occasioned  a  mate- 
rial variation  from  the  system  existing  under 
the  regal  government. 

213  *It  was  found  expedient  to  constitute 
and  establish  seveial  Courts  in  regular 

gradation  from  the  lowest  to  the  Supreme 
Court  of  Appeals  ;  the  lower  order  of  which 
are  the  County  and  Corporation  Courts, 
having  within  their  respective  precincts, 
both  Common  Law  and  Chancery  jurisdic- 
tion. The  next  in  order  was  the  Greneral 
Court,  having  general  and  superior  juris- 
diction in  cases  at  common  law ;  and  then 
followed  the  High  Court  of  Chancery,  with 
general  and  superior  jurisdiction  in  all 
cases  of  equity.  Appeals  from  the  County 
and  Corporation  Courts  at  common  law  laj 
to  the  General  Court ;  and  in  cases  of  equity, 
to  the  High  Court  of  Chancery  ;  and  from 
either  and  both  of  those  Courts,  to  the 
Supreme  Court  of  Appeals.  The  business, 
however,  having  accumulated  in  the  Greneral 
Court  in  an  extraordinary  degree,  the  Leg- 
islature, in  the  year  1788,  thought  proper 
to  divide  the  State  into  eighteen  distinct 
Districts,  establishing  a  Court  of  Common 
Law  in  each,  with  the  same  jurisdiction 
within  its  respective  District  as  the  General 
Court  possessed  and  exercised,  allowing 
appeals  from  the  inferior  Courts  of  Common 
Law,  in  the  same  manner  and  on  the  same 
principles  as  they  were  formerly  allowed 
throughout  the  State  to  the  General  Court. 
In  the  year  1792,  the  several  acts  of 
Assembly  (and  particularly  those  respect- 
ing the  administration  of  justice)  were,  by 
a  Committee  of  Revisal,  in  a  great  measure 
condensed,  and  brought  nearer  one  point 
of  view.  On  the  report  of  the  Committee, 
the  Legislature  passed  them  (with  some 
small  alterations  or  additions)  as  they 
now  appear  in  our  statute-book,  so  far  as 
they  seem  to  affect  the  question  now  under 
discussion  ;  in  deciding  which,  I  shall  con- 
sider them  taken  altogether  as  one  act 
passed  on  the  same  day,  and  forming  a 
general  system  of  jurisprudence ;  and  as 
I  deem  the  right  of  appeal  from  an  inferior 
to  a  superior  tribunal  one  of  the  most  bene- 
ficial and  desirable  privileges  we  can  enjoy ; 
and  in  which  every  individual  citizen  may, 
at  one  time  or  other,  be  interested,  I  mnst 
give  to  every  act  and  clause  on  the  subject 
of  appeals  a  lit>eral  construction;  and 
shall  take  the  liberty  of  transposing 

214  *some  of    the    clauses,     but  without 
changing    a  single  letter,    as  by  so 


fAt\ 


3  HEN.  &M. 


TOMLINSON  I/.  DlI«UARD. 


216-217 


doing-    the  several    sections    maj    be  well 
reconciled  with  each  other. 

By  the  act  concerning^  the  Court  of  Ap- 
peals, 

Section  14.  Appeals,  writs  of  error, 
and  supersedeas,  may  be  granted,  heard, 
and  determined,  by  the  Court  of  Appeals, 
to  and  from  any  final  decree  or  judgment 
of  the  High  Court  of  Chancery,  General 
Court,  and  District  Courts,  in  the  same 
manner  and  on  the  same  principles  as 
appeals,  writs  of  error,  and  supersedeas, 
are  to  be  granted,  heard,  and  determined 
by  the  High  Court  of  Chancery  and  District 
Courts,  to  and  from  any  final  decree  or 
judg-ment  of  a  County,  City,  or 'Borough 
Court. 

We  are  to  inquire  then,  in  what  manner, 
and  on  what  principles,  those  appeals,  writs 
of  error,  and  supersedeas,  are  granted  ;  but 
on  this  occasion  it  may  be  confined  to 
appeals,  they  being  the  only  subject  of  the 
present  inquiry. 

To  appeal  from  a  judgment,  or  decree  of 
an  inferior  to  a  Superior  Court,  is  a  matter 
of  right,  if  it  be -done  at  the  time  or  during 
the  session  of  the  Court  at  which  the  judg- 
ment or  decree  may  be  rendered. 

By  the  16th  section  of  the  act  concerning 
the  High  Court  of  Chancery,  one  month 
is  allowed  to  persons  wishing  to  appeal 
from  decrees  of  the  inferior  Courts  to  the 
High  Court  of  Chancery,  the  person  lodg- 
ing with  the  Clerk  of  that  Court  a  petition 
and  copy  of  the  ptoceedings,  together  with 
the  bond,  &c. 

The  petitioner  having  performed  those 
requisites,  there  is  no  discretion  left  with 
the  Chancellor,  but  the  appeal  is  to  be 
heard  and  determined  in  the  same  manner 
as  if  it  had  been  entered  at  the  time  the 
decree  was  pronounced. 

In  the  5Vth  section  of  the  same  act,  after 
a  short  preamble,  it  is  enacted,  that  upon 
a  petition  to  any  Judge  of  the  Court  of 
Appeals,  or  the  Judge  of  the  High  Court  of 
Chancery,  in  vacation  next  after  the  term 
when  such  decree  shall  have  been  rendered, 
for  relief  in  such  a  case,  if  it  shall  appear 
to  his  satisfaction  that  the  failure  to  appeal 
from  his  decree,  at  the  time,  or  during 
215  the  term  when  it  was  pronounced,  *did 
not  arise  from  any  culpable  neglect 
in  the  petitioner,  or  that,  upon  the  whole 
circumstances  of  the  case,  the  petitioner 
ought  to  have  the  benefit  of  an  appeal,  it 
shall  be  lawful  for  the  said  Judge  to  grant 
the  said  appeal,  &c. 

This  clause  provides  for  cases  that  fre- 
quently happen  from  accidents,  where  the 
parties  live  in  the  vicinity  of  the  Court. 

The  18th  section  of  the  same  act  provides 
for  cases  more  rare,  and  which  generally 
arise  from  the  very  remote  distance  that  the 
parties  dwell  from  the  seats  of  justice  :  it  au- 
thorises the  said  Court,  or  the  Judge  thereof 
in  vacation,  for  good  cause  shewn,  to  allow  a 
petition  of  appeal,  and  if  necessary,  order  a 
supersedeas  to  stop  the  execution  of  any  de- 
cree pronounced  by  an  inferior  Court,  at  any 
lime  within  three  years  after  pronouncing 
the  same ;  the  party  praying  such  appeal  and 
supersedeas,  complying  with  the  terms  which 
the  said  Court  or  Judge  shall  annex  to  such 
order ;  leaving  it  discretionary  in  the  Court, 


or  Judge,  to  impose  such  terms  as  the  circum- 
stances of  the  case  may  seem  to  require. 

This  I  consider  as  a  very  beneficial  and 
necessary  clause  in  the  act,  and  to  which  the 
reference  in  the  14th  section  of  the  act  con- 
cerning the  Court  of  Appeals  forcibly  ap- 
plies. 

It  could  never,  in  my  apprehension,  have 
been  the  intention  of  the  I^egislature,  when 
forming  a  system  for  the  equal  distribution 
of  justice  throughout  the  State,  to  allow  a 
party,  in  an  inferior  Court,  three  years  to 
obtain  an  appeal,  in  certain  cases,  where  the 
subject  in  controversy  might  not  exceed 
thirty-three  dollars  and  thirty- three  cents; 
and  tie  down  another  party,  in  every  case, 
let  the  circumstances  be  what  they  might,  to 
the  short  space  of  time  intervening  between 
two  sessions,  formerly  of  the  High  Court,  but 
now  of  the  Superior  Courts  of  Chancery ; 
when  the  subject  in  litigation  must  at  least 
amount  to  one  hundred  dollars,  or  3,0001  bs. 
of  tobacco,  that  being  the  smallest  sum  for 
which  an  appeal  will  lie  from  the  Supe- 

216  rior  *Courts  of  Chancery  to  the  Court 
of  Appeals ;   and    it  may    frequently 

happen  that  the  whole  property  and  fortune 
of  a  party  shall  be  at  stake :  and  if  it  was 
proper  to  make  any  distinction  between  the 
cases,  the  indulgence  should  certainly,  in  my 
conception,  have  been  extended  to  those  who 
were  parties  in  a  Court  having  jurisdiction 
over  the  whole  State,  and  many  of  them  liv- 
ing at  the  distance  of  near  four  hundred 
miles  from  the  seat  of  justice;  and  since 
the  establishment  of  the  District  Chancery 
Court,  there  are  still  thousands  of  our  cit- 
izens who  live  at  the  distance  of  near  three 
hundred  miles,  from  which  circumstance  a 
variety  of  accidents  may  happen  to  preclude 
them  from  making  application  for  an  appeal 
in  the  short  space  of  time  contended  for. 

A  Judge  of  the  Court  of  Appeals  may,  for 
good  cause  shewn,  grant  a  supersedeas  to  a 
judgment  of  a  District  Court  at  Common 
Law,  if  error  appears  on  the  face  of  the  rec- 
ord, at  any  time  within  five  years  after  en- 
tering the  judgment;  and  why  a  person 
aggrieved  by  a  decree  in  Chancery  should  be 
restricted  to  a  few  months  when  seeking  re- 
dress, I  confess  myself  at  a  loss  to  conceive. 

Since  the  act  of  the  14th  of  January,  1807, 
the  fourth  clause  of  which  (for  a  sound  and 
obvious  reason,  which  was  to  save  the  time 
of  the  Court  overloaded  with  business)  de- 
clares that  no  appeal  from  any  decree  pro- 
nounced in  any  of  the  Superior  Courts  of 
Chancery,  should  thereafter  be  granted  by 
the  Court  of  Appeals  in  Court,  it  has  become 
more  necessary  that  the  power  should  be  ex- 
ercised by  the  Judges  out  of  Court. 

By  taking  these  several  acts  together,  con- 
sidering them  as  one  act,  embracing  the 
same  subject,  and  giving  them  a  liberal  con- 
struction, I  can  perceive  neither  inconven- 
ience nor  injury  to  any  one ;  but,  should  a 
different  construction  prevail,  I  can  foresee 
great  inconvenience,  much  injury,  and  the 
probable  ruin  of  families ;  for,  however  un- 
just or  injurious  the  decree,  (and  some  such, 
from  human  fallibility,  there  are,  have  been, 
and  may  again  be,)  and  whatever  accident  or 
misfortune  may  befall  a  party  grieved 

217  (living,    *^perhaps,    some  hundreds  of 
miles  from  Court)  to  pre^nt  an  early 

application  for  an  appeal ;  after  the  lapse  of 
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a  few  months,  the  chance  of  relief  is  gone 
for  ever.  And  this,  too,  in  a  country  distin- 
g-uished  for  the  liberality  and  equality  of  its 
laws. 

On  every  vi^w  that  I  have  been  able  to 
take  of  the  case,  it  appears  to  me  that  any 
Judge  of  the  Court  of  appeals  is  authorized 
(for  good  cause  shewn,  of  which  he  is  to  be 
judge  himself)  to  grant  an  appeal  (and  to 
award  a  supersedeas  if  necessary)  from  any 
decree  of  a  Superior  Court  of  Chancery,  at 
any  time  within  three  years  after  the  same 
may  have  been  pronounced  ;  and  I  am,  there- 
fore, of  opinion,  that  the  motion  to  dismiss 
this  appeal,  as  having  been  improvidently 
granted,  ought  to  be  overruled. 

The  majority  of  the  Court,  therefore, 
decided  that  the  appeal  had  not  been  improv- 
idently allowed  ;  and  the  motion  to  dismiss 
it  was  overruled. 

Buster  V.  Wallace. 

Wednesday.  November  16, 1808. 

Appeals*— Abatement— Revival. t— An  appeal  havinfir 
abated  at  March 'term  by  the  death  of  the  appel- 
lant: a  scire  facias  to  revive  it  may  be  awarded 
at  the  ensulnff  October  term. 

The  appeal  in  this  case  had  abated  at  the 
March  term  last,  by  the  death  of  the  appel- 
lant, and  now  Hening  moved  for  a  scire 
facias  to  revive  it  in  the  name  of  his  exec- 
utor. He  cited  the  case  of  Gibbs  v.  Perkin- 
sou,(a)  as  in  point. 

Hay,  on  the  other  side,  opposed  the 
motion  ;  on  the  ground  that,  if  the  appeal 
might  be  revived  after  a  term  had  inter- 
vened, there  would  be  no  limitation.  Per- 
haps the  appellee  might,  at  that  moment,  be 
pursuing  his  judgment  against  the  represen- 
tatives of  the  appellant,  in  the  Court  below. 
In  the  case  of  Gibbs  v.  Perkinson,  the 
appeal  abated  at  one  term,  and  the 
218  scire  facias  to  revive  was  awarded  *at 
the  next.  There  was  no  intervention 
of  a  term  as  in  this  case. 

Hening,  in  reply,  observed  that,  although 
a  term  had  not  intervened  in  the  case  of 
Gibbs  V.  Perkinson,  yet  almost  as  great  a 
period  of  time  had  elapsed  as  in  the  present 
case.  That  appeal  abated  at  the  October 
term,  1807,  and  the  scire  facias  to  revive  was 
awarded  at  the  March  term,  1808.  The 
interval  of  fifteen  days  between  the  March 
and  April  terms,  would  not  afford  counsel  an 
opportunity  of  ascertaining  the  names  of  the 
representatives  of  a  deceased  party  ;  and,  it 
was  understood  to  have  been  settled  in  the 
case  of  Turpiu,  administrator  of  James,  v. 
Thorn  as, (b)  that  the  practice  of  reviving 
appeals  in  the  names  of  the  representatives 
generally,  would  no  longer  be  permitted  by 
the  Court. 


*Appeab.— See  monographic  note  on  "Appeal  and 
Error"  appended  to  Hill  v.  Salem,  etc..  Turnpike 
Co.,  1  Rob.  268. 

tChancery  Causes— Revival.— In  Gainer  v.  Gainer, 
30  W.  Va.  »M,  4  S.  E.  Rep.  428.  it  is  said:  "As 
the  representative  of  the  plaintiff  miffht  delay 
indefinitely  the  revival  of  a  chancery  cause  in 
any  mode,  under  the  practice  which  grew  up, 
and  as  a  necessary  sequence  of  the  decisions 
rendered  by  the  court  of  appeals  of  Virsrlnia 
in  1806  of  Gibbs  v.  Perkinson,  2  Hen.  &  M. 
811,  and  Buster  v.  Wallace,  3  Hen.  A  M.  217,  the 
defendant  might  hasten  the  revival  of  a  chan- 
cery cause  by  the  representative  of  a  deceased 
plaintiff  by  suffgesting^  his  death  on  the  record,  and 
by  having  an  ^rder  made  abatinff  or  dlscontinuinir 
cause  for  that  reason." 

(a)  2  Hen.  &  Manf.  p.  2U. 

(b)  2  Hen.  &  Munf.  p.  189. 


JUDGES  TUCKER  and  FLEMING  were 
of  opinion,  that,  in  consideration  of  the  short 
interval  between  the  March  and  April  terms, 
the  motion  might  be  granted  ;  but  were  not 
disposed  to  extend  the  indulgence  any 
further. 

JUDGE  ROANE  was  opposed  to  the  mo- 
tion. 

This  scire  facias  to  revive  the  appeal  was 
awarded.  

219       *Qordon  and  Others  v.  Brown's 
Executor. 

Tuesday.  November  15, 1806. 

Bonds— Asslirnment*^  Averment  «f.— An  action  canaot 
be  maintained  by  a  mercantile  company  onabood 
payable  to  A.  F.  his  heirs.  &c.  without  averrinf 
in  the  declaration  the  said  bonds  to  have  been  given 
to  A.  F.  for  their  use.  or  to  have  been  assif aed 
to  them  by  A.  F.  or  by  his  lesral  representatives. 

Same— Same— Some.— The  assignee  of  a  bond  cannot 
sue  as  obliflree.  but  must  set  forth  the  assignment 
in  his  declaration. 

Same— Variance  between  Date  in  Bonds  and  Dedart- 
tlon-Ve«llct.t-If  the  bond  l>e  described  In  the 
declaration  as  bearinir  date  on  the  4th  of  January. 
1778,  and  the  date  of  the  bond  produced  to  the 
Jury  be  the  4th  of  January,  1775,  a  general  Terdict 
for  the  defendant  ouirht  to  be  sustained. 

Bills  of  Exception— Signing.^— A  paper  Intended  as  a 
bill  of  exceptions  to  an  opinion  of  a  District  Conn 
(two  Judflres  being-  present)  oag-ht  not  to  be  con- 
sidered as  such,  if  not  sigrned  by  both  the  Judges 

James  Gordon,  Walter  Monteath,  and 
William  Robertson,  styling-  themselves  snr- 
viving  partners  of  John  Glasford,  James 
Gordon,  Walter  Monteath,  William  Robert- 
son, Neil  Jameson,  Adam  Fleming  and 
James  Glasford,  late  merchants  and  partners 
acting  under  the  firm  and  stjle  of  Adam 
Fleming,  brought  an  action  of  debt  on  a 
bond  in  the  Williamsburg*  District  Cotirt, 
against  John  Colgin,  executor  of  John 
Brown,  deceased. 

The  declaration  stated  the  bond  to  hare 
been  executed  by  the  testator  on  the  4th  of 
January,  1773,  to  Adam  Fleming-,  and  de- 
scribed it  as  payable  to  Adam  Fleming, 
without  alleging-  that  it  had  been  taken  bj 
Adam  Fleming,  for  the  benefit,  or  to  the  use, 
of  the  said  mercantile  company :  and  then 
charged,  that  nevertheless  the  said  John 
Brown,  or  the  defendant,  his  executor, 
although  often  required,  had  not  paid,  &c 
to  the  merchants  aad  partners  above  men- 
tioned, repeating  their  names. 

On  the  trial  of  an  issue,  joined  on  the  plea 
of  "payment  by  the  testator,"  the  Jury 
found  a  verdict  for  the  defendant ;  no  excep- 
tions having  been  taken  by  the  plaintiffs  to 


*Bond4— Assli:nm0nt.~See  monoflrraphic  noU  oa 
"Bonds"  appended  to  Ward  v.  Chum,  18  0ratL  801; 
monoffraphic  note  on  ''Assi^mments"  appended  to 
Rairsdale  v.  Hafy,  9  GratL  400. 

tDeclsrstlon— Cause  of  Action  Must  Be  Sbowa-Tlie 
principal  case  is  cited  in  Fall  v.  Overseen»  of 
Auffusta,  8  Munf.  600.  to  the  point  that  in  ciyil  salts 
the  plaintiff  must  show  a  just  cause  of  action,  or  it 
will  be  error,  even  after  verdict 

^Bllls  of  Exception— 5lffnlnr— In  Adklns  v.  Globe 
Fire  Ins.  Co.,  46  W.  Va.  886.  83  S.  £.  Rep.  195,  it  U 
said:  "As  early  as  Gordon  v.  Broion,  3  Hen.  d  M,  t\% 
it  was  held  that  'a  paper  intended  as  a  bUl  of  excep- 
tions to  an  opinion  of  the  district  court  (two 
judflres  beiuflr  present)  oufirht  not  to  be  considered 
as  such,  if  not  signed  by  both.'  In  Com.  v.  Hall.  S 
W.  Va.  2S0,  thouffh  the  record  said  a  bill  was  signed, 
but  it  was  not  this  court  held  that  'a  bill  of  excep- 
tions to  the  opinions  of  the  court  overruling  a  mo- 
tion for  a  new  trial,  not  beinfir  signed  by  the  jad^e, 
does  not  become  a  part  of  the  record,  and  the 
evidence  therein  cannot  be  examined  by  an  appel- 
late court'" 

See  monographic  note  on  "Bills  of  Exception"  ap- 
pended to  Stoneman  v.  Com.,  26  Oratt  887. 
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the  evidence  adduced.  The  counsel  for  the 
plaintiffs  then  moved  the  Court  for  a  new 
trial  ;  which  motion  being  overruled,  they 
tendered  to  the  two  Judges  then  sitting-,  a 
paper  which  they  prayed  to  be  signed  and 
sealed  as  their  bill  of  exceptions.  In  that 
paper  it  was  stated  that,  on  the  trial,  the 
plaintiffs  had  offered  in  evidence  a  bond,  a 
copy  of  which  was  inserts,  and  which  ap- 
peared to  be  a  plain  bond  from  John  Brown 
to  Adam  Fleming,  bearing  date  the  4th  of 
January,  1775,  (nothing  being  said  therein 
concerning  the  said  mercantile  company,) 
with  an  indorsement  thereon  in  these  words  : 
''Commissioner's  Office,  Richmond,  April 
13th,  1801.  I,  Carter  B.  Harrison,  surviving 
executor  of  James  Willison  who  was  execu- 
tor of  Adam  Fleming,  do  assign  the  within 
bond  to  James  Gordon,  Walter 
220  *Monteath,  and  William  Robertson, 
surviving  partners  of  Glasford,  Gordon, 
Monteath  and  Co.  in  conformity  to  a  decree 
of  the  High  Court  of  the  lOth  day  of  March 
last,  and  without  recourse.  Carter  B.  Har- 
rison." That  the  only  evidence  offered  by 
the  defendant  was  the  presumption  arising 
from  length  of  time,  and  that  the  defend- 
ant's testator  was  always  a  man  of  ability 
to  pay  his  debts,  and  left  sufficient  property 
at  his  death  ;  also  that  Adam  Fleming  did 
not  leave  the  State  of  Virginia  at  any  time  ; 
that  Carter  B.  Harrison,  James  Willison, 
and  Adam  Fleming,  resided  in  the  same 
County  ;  and  that  Adam  Fleming  and  the  de- 
fendant's testator  resided  within  sight  of  each 
other,  on  the  opposite  sides  of  James  River. 
To  rebut  the  presumption  from  length 
of  time,  relied  on  by  the  defendant,  the  plain- 
tiffs, besides  the  act  of  Assembly  passed  the 
19th  of  December,  1792,  which  takes  out  a 
portion  in  the  computation  of  time,  (a)  gave 
in  evidence  the  proceedings  in  a  suit  in  the 
late  High  Court  of  Chancery,  brought  on  the 
23d  of  March,  1792,  by  Glasford,  Gordon,  Mon- 
teath and  Co.  of  the  town  of  Glasgow,  in 
North  Britain,  against  Carter  B.  Harrison, 
executor  of  James  Willison,  who  was  execu- 
tor of  Adam  Fleming,  to  obtain  possession 
of  the  bonds,  bills,  accompts,  and  books 
belonging  to  the  said  mercantile  company, 
which  at  the  time  of  his  death  were  in  the 
possession  of  the  said  Adam  Fleming,  whom 
they  stated  to  have  been  the  acting  partner 
of  the  said  company  in  Virginia,  and  to  have 
conducted  the  whole  concerns  thereof,  for 
the  joint  account  and  benefit  of  himself  and 
of  the  said  company,  for  a  number  of  years 
prior  to  his  death,  which  happened  in  the 
year  1776 ;  in  which  suit  a  decree  was 
entered  on  the  10th  of  March,  1801,  directing 
*'the  defendant,  Carter  B.  Harrison,  to 
assign  to  the  plaintiffs  certain  specialties, 
(all  of  which  were  described,  in  a  report  of 
the  Commissioner  in  Chancery,  as  payable 
to  Adam  Fleming,  but  were  said  by  the  said 
Commissioner  to  have  been  taken  for  deal- 
ings at  the  store  kept  under  the  management 
of  Adam  Fleming,  as  the  partner  and  factor 
of  Glasford,  Gordon,  Monteath  and 
221  Co.)  upon  the  'plaintiffs'  giving  suffi- 
cient security  that  they  would  account 
for  what  should  be  collected,  with  the  parties 
entitled  thereto ;  but  neither  the  said  Carter 
B.  Harrison,   nor  the  estate  of  his  testator. 


(a)  See  Bev.  Code.  1  vol.  c.  70,  s.  11,  p.  100. 


w  e  in  any  manner  to  be  rendered  liable  by 
the  said  assignment." 

This  being  the  substance  of  the  paper 
offered  as  a  bill  of  exceptions,  one  of  the 
Judges,  who  was  in  favour  of  the  motion  for 
a  new  trial,  signed  and  sealed  it ;  but  the 
other  Judge  refused,  ''because  his  reasons  for 
not  granting  a  new  trial  the  Court  of  Appeals 
have  nothing  to  do  with ;  because  it  is  an 
improper  manner  of  taking  the  trial  from  the 
legal  tribunal,  and  may  be  continued  ad 
infinitum  ;  and  because  the  evidence,  being 
often,  as  in  this  case,  fugitive,  can  not  appear 
with  the  same  complexion  to  the  Court,  as  it 
did  on  the  trial  to  the  Jury,  nor  can  a  Judge's 
memory  or  notes  be  relied  on  in  such  case  for 
the  accuracy  of  the  statement,  which  the 
objecting  Judge  thinks  the  bill  signed  is 
liable  to."  And  thereupon  the  plaintiffs 
appealed  to  this  Court. 

Williams,  for  the  appellant.  The  only 
question  is,  whether  the  evidence  offered  by 
the  plaintiffs  was  sufficient  to  take  the  case 
out  of  the  presumption.  The  long  suit  in 
Chancery,  which  lasted  many  years,  to  get 
possession  of  the  bond,  together  with  the 
circumstance  that  Adam  Fleming,  the  acting 
partner,  died  in  1776,  (which  was  stated  in 
the  bill  and  not  denied  in  the  answer,) 
furnished  sufficient  grounds  to  rebut  the  pre- 
sumption. The  District  Court  ought  there- 
fore to  have  awarded  a  new  trial ;  and  the 
case  of  Baring  V.  Reeder(b)  shews  that  this 
Court  will  award  a  new  trial  when  improperly 
refused  by  the  District  Court. 

The  Attorney-General,  for  the  appellee. 
If  I  am  not  deceived,  there  is  in  this  case  a 
preliminary  question  of  great  importance 
never  agitated  before ;  whether  this  is  a 
regular  bill  of  exceptions  ?• 

In  Baring  v.  Reeder,  the  ground  of  the 
new  trial  was,  that  important  evidence 
offered  to  the  Jury  had  been  excluded 
222  *by  the  Court :  but  here  there  was  a 
general  verdict  for  the  defendant,  and 
a  motion  for  a  new  trial  was  made  on  the 
ground  that  the  verdict  was  contrary  to 
evidence.  The  paper  tendered  as  a  bill  of 
exceptions,  does  not  state  all  the  evidence, 
and  is  not  signed  by  both  Judges,  but  only 
by  the  Judge  in  favour  of  the  motion.  One 
very  sound  objection  made  by  the  other 
Judge,  was,  that  it  could  not  be  relied  upon 
as  an  accurate  statement  of  the  evidence ; 
and  these  are  certainly  strong  reasons 
against  this  mode  of  practice,  of  excepting 
to  the  opinions  of  Judges  refusing  new  trials  ; 
it  being  impossible  for  attornies,  merely 
from  recollection,  to  state  the  evidence  cor- 
rectly. 

But  a  paper  is  not  a  bill  of  exceptions 
unless  it  be  signed  by  both  the  Judges.  In 
a  County  Court  it  must  be  signed  by  the 
majority  of  the  Justices  present :  and  in  a 
District  Court,  as  two  Judges  constitute  the 
Court,  both  must  join  ;(c)  for  the  only 
validity  of  a  bill  of  exceptions,  as  to  its 
statement,  is  derived  from  its  being  signed 
by  the  Court. 

If  the  other  Judge  improperly  refused  to 
sign,  perhaps  the  proper  remedy  would  have 
been  by  an  application  to  the  General  Court 
for  a  mandamus  to  compel  him  to  sign. 

The  suit  in  Chancery  relied  on  to  repel  the 


b)  1  Hen.  &  Munf .  IM. 

c)  See  Bev.  Code,  1  vol.  c.  44,  p.  44. 
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presumption  was  between  other  parties. 
Brown  was  no  party  to  that  suit,  and  nothing- 
was  said  in  it  about  this  bond.  The  record 
therefore  was  not  evidence  in  the  suit  ag-ainst 
Brown*s  executor. 

As  the  bond  was  payable  to  Adam  Fleming^, 
what  prevented  him  or  his  representatives 
from  bringing^  suit,  and  recovering-  the 
money  ?  And  payment  might  have  been 
made  to  him  or  his  representatives. 

Williams  was  about  to  reply,  when  Judg^e 
Tucker  asked  whether,  on  the  declaration, 
the  plaintiffs  had  entitled  themselves  to 
recover  on  this  bond  ?  The  bond  was  to 
Adam  Fleming  only  ;  and  the  declaration 
contained  no  averment  that  it  was  given  to 
him  for  a  debt  due  to  the  partnership.  The 
Court  or  Jury  might  have  gone  on  the  ground 
that  there  was  no  evidence  of  that  fact. 

223  Williams  observed,   that  *if  A.  B.  and 
C.  are  partner^  in  trade,  under  the  firm 

and  style  of  A.  only,  it  will  do. 

As  to  the  bill  of  exceptions ;  the  Judge 
who  refused  to  sign,  does  not  say  that  the 
alleg-ations  contained  in  them  were  not  true. 
I  have  always  understood  that  the  sig^nature 
of   exceptions    by  one  Judge  was   enougfh. 

JUDGE  TUCKER.  In  this  case  there  is 
another  difficulty.  The  exception  is  to  the 
opinion  of  the  Judg-e  who  did  not  sig-n  it. 

Williams.  The  Court  being  divided, 
there  was  judg^ment  for  the  defendant ;  and 
the  exception  was  to  that  judgment.  The 
record  from  the  Chancery  was  admissible. 
The  assignment  of  the  bond  was  in  obedi- 
ence to  the  decree. 

JUDGE  TUCKER.  Then  ought  not  suit 
to  have  been  brought  on  it  as  an  assififned 
bond? 

Williams.  The  assignment  was  only 
to  authorise  them  to  brings  suit:  but  the 
bond  being  their  own,  they  ha'd  a  right  to 
sue  upon  it  as  their  own.  The  bill  did  not 
pray  for  an  assignment,  but  only  that  the 
bonds,  &c,  should  be  delivered  up. 

Tuesday,  November  IS.  The  Judges 
g-ave  their  opinions. 

JUDGE  TUCKER.  The  appellants 
brought  suit  in  the  Williamsburg^  District 
Court,  on  a  bond  given  to  Adam  Flem- 
ing, deceased,  which  was  in  the  usual 
form,  payable  to  him,  his  executors,  ad- 
ministrators, or  assigns;  their  declara- 
tion being  in  these  words:  James  Gordon, 
William  Monteath,  and  William  Robertson, 
surviving  partners  of  themselves.  J.  Glas- 
ford,  N.  Jameson,  Adam  Fleming-,  and 
James  Glasford,  deceased,  late  merchants 
and  partners,  acting  under  the  style  of 
Adam  Fleming,  complain  of  John  Colgin, 
executor,  Ac.  of  a  plea  of  debt,  that  he, 

224  the  said    ^defendant,  render  to  them, 
the    said    plaintiffs,    1581.    which    he 

unjustly  detains,  for  that  whereas  the  said 
John  Brown,  in  his  life-time,  on  such  a  day 
and  year,  &c.  by  his  certain  writing  obli- 
g-atory,  sealed,  &c.  acknowledged  himself  to 
be  held  and  firmly  bound  to  the  said  Adam 
Fleming-,  in  the  said  sum  of  1581.  to  be 
paid  to  the  said  Adam  Fleming,  when,  &c. 
in  the  usual  form,  without  alleging  that  the 
bond  was  made  to  themselves,  by  the  name 
and  style  of  Adam  Fleming;  as  perhaps 
they  might,  but  certainly  must  have  done 
in  order  to  entitle  them  to  bring  an  action 
therefor,  unless  in    the  character  of  execu- 


tor, administrators  or  assigns  of  Adam 
Fleming,  or  of  his  legal  representatives. 
The  Jury  found  a  verdict  for  the  defendant ; 
it  is  unnecessary  to  inquire  upon  what 
principles,  and  whether  right,  or  wrong, 
the  declaration  not  shewing,  as  it  ought, 
any  right  in  the  plaintiffs  to  bring  this  ac- 
tion, (a)  although,  perhaps,  they  might  have 
sustained  an  action,  if  the  declaration  had 
been  adapted  to  the  nature  of  the  plaintiffs' 
case,  such  as  it  appears  to  have  been  from 
the  matter  inserted  in  the  record,  of  which 
there  is  no  necessity  to  take  further  or  more 
particular  notice. 

I,  therefore,  think  the  judgment  must  be 
affirmed. 

JUDGE  ROANE.  The  statute  of  Westm. 
2,  respecting  bills  of  exceptions,  from 
which  our  act  seems  to  be  taken,  (and  the 
constructions  made  thereupon,)  recognise, 
as  sufficient,  a  bill  of  exceptions  signed  by 
one  of  the  Justices  ;(b)  but  our  act  varies 
from  it  in  this  particular,  and  requires  that 
all  the  Justices,  '*  or  the  greater  part  of 
them  present,"  shall  sign  it.  This  not 
being  done  in  the  present  case,  we  cannot 
act  upon  the  bill  in  question,  nor  take  cog- 
nisance of  any  of  the  £a.cts  it  contains. 
The  case  then  stands  merely  upon  a  gen- 
eral verdict,  which  we  must  take  to  be  war- 
ranted by  the  evidence,  as  the  contrary 
does  not  appear.  I  am,  therefore,  for 
affirming  the  judgment;  especially  as 
the  appellants'  claim  to  recover  as  a  co- 
partner, on  a  bond  not  alleged  in  the 
declaration    to  have    been    given    to    them 

as  such,  but  rather  to  have  been 
225      given  to  Fleming    in  *his  individual 

character :  and,  even  if  we  were  at  lib- 
erty to  go  into  the  paper  tendered  as  a  bill 
of  exceptions,  there  is  a  variance  between 
the  bond  shewn  in  evidence,  and  that  de- 
clared on,  not  only  in  that  the  bond  ex- 
hibited has  enured  to  the  benefit  of  the 
appellants  by  assignment,  of  which  assign- 
ment no  mention  is  made  in  the  declaration ; 
but  also  that  the  bond,  as  set  out  in  the  bill 
of  exceptions,  bears  date  the  4th  of  Janu- 
ary, 1775,  whereas  the  bond  declared  on  is 
stated  to  have  borne  date  on  the  4th  of 
January,  1773. 

JUDGE  FLEMING  concurring,  the  judg- 
ment was  unanimously  affirmed. 


Rice  and  Others  v.  EfFord  and  Another. 

Wednesday,  November  10, 1808. 

Parent  and  Child- Legitlniatlon  of  Child  by  Sabse- 
quent  Marrtsffe  and  Reco^ltlon— Rlipht  to  Distribu- 
tive Share.*— An  illegitimate  cblld,  born  before  the 
first  of  January,  1787,  of  parents  who  intermarried 
also  before  that  period,  (the  father,  who  died  in 
1799,  haviner  recognised  the  child  by  his  will  as  his 
own,  though  bom  before  wedlock,)  i&  entitled  to 
an  equal  distribution  of  the  f  ather*8  unbeqneathed 
estate,  with  his  other  children  bom  after  the 
marriage. 

On  an  appeal,  taken  by  the  defendants, 
from  a  decree  of  the  Superior  Court  of 
Chancery  for  the  Williamsburg  District, 
pronounced  in  October,  1803. 

The   appellees,    Ann  Efford  and  Thoma.s 


(a)  Vid.  Balrd  v.  Mattox,  1  CaU,  2S7. 

(b)  See  I  Bac.  Abr.  529,  GwlL  ed. 

*Parent  and  Child.— See  monographic  note  on**Par- 
ent  and  Child"  appended  to  Armstrong  v.  Stone.  9 
Oratt.  102.  The  principal  case  is  cited  in  a  dissent- 
ing opinion  in  Oreenhow  t.  James,  90  Va.  06a 


644 


3  HEN.  &  M. 


RiCB  AND  OTHERS  V.  EFFORD  AND  AnOTHBR. 


226-229 


Shurley,  (the  complainants  in  the  Court  of 
'Chancery,)  were  illegitimate  children  of 
Kichard  Rice  and  Judith  Shurley,  who,  after 
the  birth  of  those  children,  and  about  the 
year  1776,  were  married.  Richard  Rice  had 
other  children  by  a  former  venter,  (con- 
fessedly born  in  wedlock,)  as  well  as  chil- 
-dren  by  Judith  Shurley,  after  their  in- 
termarriage. He  died  in  the  year  1799, 
having  previously,  on  the  31st  of  January, 
1795,  caused  his  will  to  be  written,  in 
which  he  recognised  his  illegitimate  chil- 
dren in  the  following  terms:  **I  give  and 
bequeath  to  my  sou  Thomas  Shurley,  born 
before  wedlock,  my  land  in  Northumberland 
County,  formerly  belonged  to  Robert  Sib- 
bles.  Should  Thomas  Shurley  die  without 
lawful  heir,  my  desire  is,  that  his  sister 
Anna  Rust  Shurley  (afterwards  ££Ford) 
should  have  all  his  part  of  my 
226  ^estate,  being  born  before  wedlock." 
The  rest  of  his  estate  was  given  to 
his  other  legitimate  children.  This  will 
was  signed  by  the  testator,  but  was  neither 
in  his  hand-writing,  nor  was  it  attested 
by  any  witnesses. 

The  District  Court  of  Northumberland,  in 
April,  1799,  established  the  foregoing  paper 
as  sufficient  to  pass  the  personal  estate;  and 
the  object  of  this  suit  was  to  have  an  equal 
distribution  of  the  real  estate  among  all  the 
children,  as  well  those  born  before,  as 
after  wedlock. 

The  answer  relied  on  the  circumstances, 
that,  if  a  marriage  ever  did  take  place  be- 
tween Richard  Rice  and  Judith  Shurley, 
(which  was  denied,)  it  must  have  been 
before  the  1st  day  of  January,  1787,  when 
our  new  law  cf  descents  took  place;  and 
that,  as  the  complainants  were  originally 
bastards  in  the  eye  of  the  law,  and  were  not 
legitimated  by  any  subsequent  act,  they 
were  not  entitled  to  any  part  of  the  lands. 

The  fact  of  the  marriage  was  established 
by  testimony ;  and  the  Chancellor  being  of 
opinion  **that  the  recoguition  of  the  plain- 
tifiFs  by  their  father,  subsequent  to  the 
operation  of  the  act  to  reduce  into  one  the 
several  acts  directing  the  course  of  de- 
scents, was  fully  proved,"  decreed  an  equal 
distribution  of  the  lands  whereof  Richard 
Rice  died  seised,  among  all  his  children, 
as  well  legitimate  as  illegitimate.  From 
this   decree  the  defendants  appealed. 

Randolph,  for  the  appellants,  said  that 
he  would  attempt  to  distinguish  this  case 
from  that  of  Stone  v.  Keeling,  decided  in 
May,  1804;  but,  on  being  told  by  Judge 
Tucker  that  the  principle  point  relied  on, 
had  been  expressly  decided  in  Stone  v. 
Keeling,  Mr.  Randolph  did  not  press  the 
argument  any  further. 

Warden  and  Heath,  for  the  appellees 
The  will  of  Richard  Rice  not  being  wholly 
in  his  hand-writing,  or  attested  by  the 
number  of  witnesses  required  by  law,  it  was 
correctly  decided  by  the  District  Court  that 
it  was  not  sufficient  to  pass  real  estate. 
The  sole  question  then  is,  ought  the 
227  Mands  of  a  testator,  as  to  which  he 
dies  intestate,  to  be  equally  divided 
among  all  his  children,  whom  he  recognises 
as  such,  whether  they  be  born  before  or 
after  the  marriage  with  their  mother.  The 
law  is  explicit   on  this    point,  (1)    and    the 


only  inquiry  is,  whether  the  will  of  Richard 
Rice  be  sufficient  evidence  of  a  recognition 
of  the  appellees,  who  were  his  children  born 
before  wedlock.  The  marriage  is  not  only 
proved  by  the  witnesses,  but  is  admitted  by 
the  devisor  himself,  in  his  will.  He  says 
they  were  both  born  before  wedlock,  and 
calls  one  **his  son,"  and  the  other  the 
'*  sister"  of  that  son.  He  uses  the  same 
terms  with  respect  to  the  children  born 
before  marriage  and  those  born  after. 

In  the  case  of  Stones  v.  Keeling,  the 
Court  decreed  that  the  children  of  a  mar- 
riage deemed  null  in  law,  should  equally 
take  with  others.  The  clause  of  the  act  of 
Assembly,  which  provides  for  the  legitima- 
tion of  children  born  before  wedlock,  is 
equally  powerful;  and  the  Chancellor  hav- 
ing directed  a  distribution  of  the  lands 
among  all  the  children  of  the  testator, 
made  a  correct  decree,  which  ought  to  be 
affirmed. 

Wednesday,  November  16.  The  Judges 
gave  their  opinions. 

JUDGE  TUCKER.  The  only  question  is 
whether  an  illegitimate  child  bom  before 
the  first  of  January,  1787,  of  parents  who  af- 
terwards intermarried,  and  the  father 

228  recognised    the  *child  by  his  will,  is 
within    the   benefit    of   the    statute. 

Being  satisfied  of   both    these    facts,  from 

the  evidence,  I  shall  beg  leave  to    read  my 

notes  in  the  cases  of  Stones  v.    Keel- 

229  ing,(2)    ^decided   the    12th    of    May, 


1st  day  of  January,  1787.  It  Is  now  incorporated  in 
the  Revised  Code,  voL  1,  c.  98.  p.  170,  s.  19,  and  is  in 
the  folio wlnsr  words:  "Where  a  man  haTinir  by  a 
woman  one  or  more  children,  shall  afterwards 
intermarry  with  such  woman,  such  child  or  chil- 
dren, if  recognised  by  him,  shall  be  thereby  legiti- 
mated. The  issue  also  in  marriages  deemed  null  in 
law.  shall  nevertheless  be  legitimate."— Note  in 
Original  Edition. 

(2)  Stones  v.  Keeling.  May  12th,  1804.   MS. 

This  was  an  appeal  from  Suffolk  District  (}ourt, 
affirming  the  grant  of  administration  on  the  estate 
of  William  Keeling,  senior,  deceased,  by  the  Ck>urt 
of  Princess  Anne  County,  to  the  defendant.  Frances 
Keeling,  widow  of  William  Keeling,  Junior,  son  of 
the  intestate  William  Keeling,  senior,  and  mother 
of  the  children  of  the  said  William  Keeling,  Junior, 
to  whom,  since  the  grant  of  administration  to  her, 
the  guardianship  of  those  children  has  been  com- 
mitted. 

The  appellants  are  the  husbands  of  two  daughters 
of  tbe  intestate  by  one  Athalia  Arbuckle,  to  whom. 
It  is  contended  on  the  part  of  the  appellee,  he  was 
never  in  fact  married:  or,  if  he  was  ever  married  to 
her,  that  she  was  then  the  wife  of  one  William  Ar- 
buckle.  now  living.  To  this  tbe  appellants  reply 
that  were  this  proved  to  be  the  case,  (which  they 
deny.)  the  act  of  1785.  c.  60.  (Rev.  Code.  c.  93,  s.  19.) 
legitimates  the  daughters,  who  are  by  virtue  thereof 
entitled  to  a  share  of  the  estate,  and  to  the  adminis- 
tration as  next  of  kin  to  the  intestate. 

Upon  the  whole  of  the  testimony.  I  think  the  fact 
of  both  marriages  is  proved,  and.  if  the  question 
turned  entireb'^  upon  those  facts,  I  should  be  of 
opinion  that  the  judgment  of  the  District  Court 
ought  to  be  affirmed,  (a) 


/U  This  art-  firut  n2iAii«>4l  in  178R.  and  took  effect  the 


(a)  Vide  4  Burr.  2050:  1  Black.  Rep.  632:  1  Black. 
Com.  440.  467:  6  Co.  Rep.  98:  2  Black.  Com.  436;  1  Salk. 
120:  3  Lev.  410:  Bull.  N.  P.  112:  2  Esp.  200. 

But  tbe  act  of  Assembly,  which  declares  that  the 
issue  of  marriages  deemed  null  in  law,  shall  never- 
theless be  legitimate,  does,  in  my  apprehension, 
apply  to  the  daughters  in  this  case,  notwithstanding 
all  that  was  urged  to  the  contrary.  The  father  did 
not  die  until  after  the  commencement  of  that  act: 
the  rights  of  the  daughter  to  his  property  did  not 
commence  till  his  death. 

The  question  as  between  these  parties  did  not,  nor 
could  it  exist  until  that  event:  and  the  act  was  then 
in  full  operation.  The  words  null  and  void  are  per- 
fectly convertible  terms,  and  mean  the  same  thing. 
The  widow  of  the  son  was  not  entitled  to  adminis- 
tration in  preference  to  the  daughters:  had  she  even 
administered  upon  the  son's  estate,  which  does  not 
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1804,  and   Sleighs  v.    Strider,(l)    the   20th 
of  April,  1805. 

JUDG£^  TUCKER  having  read  these  two 
cases,  as  inserted  in  the  notes  below,  con- 
cluded with  expressing  his  opinion  that 
the  decree  of  the  Superior  Court  of  Chan- 
cery was  correct,  '  and  ought  to  be  af- 
firmed. 
230  *JUDGE  ROANE.     There  are    two 

questions  in  this  case ;  1st.     Whether 
the  marriage  of  the  parents  of  the  appellees 


appear:  nor  could  she,  as  flruardlan  to  the  ffrand- 
children.  have  been  entitled  to  any  preference,  had 
she  been  appointed  guardian  before  administration 
granted,  which  was  not  the  case. 

The  act  of  1786,  It  should  be  remembered,  relates 
to  the  disposition  of  property  only:  and  proceeds  to 
shew  who  shall  be  admitted  to  share  the  property 
of  a  person  dying  Intestate,  notwithstanding  any 
former  legal  bar  to  a  succession  thereto:  and.  In 
that  light,  the  law  ought  to  receive  the  most  liberal 
construction:  itbeinff  evidently  the  desism  of  the 
Lieg^lslature  to  establish  the  most  liberal  and  exten- 
sive rules  of  succession  to  estates.  In  favour  of  all, 
in  whose  favour  the  Intestate  himself,  had  he  made 
a  will,  mlffht  have  been  supposed  to  be  influenced. 
And  here,  there  can  be  no  doubt,  had  he  died  tes- 
tate, that  these  daughters  would  have  been  the  first 
objects  of  his  care,  (a) 


(a)  Vide2Fonb.  184. 

Roane,  Judfire.  concurred. 

Fleming,  Judfire,  concurred. 

Carrinoton,  Judfire,  concurred. 

Lyons.  Judsre,  concurred. 

Judirment  reversed  May  12,  1801.— Note  inOrifirinal 
Edition. 

(1)  Sleighs  V.  Strider.  April  20th.  180&   MS. 

Appeal  from  the  Winchester  District  Court. 

William  Hall  devised  lands  to  his  son  Richard  Hall 
"durinfiThis  natural  life,  and  no  longer:  and,  after, 
to  his  eldest  son,  and  bis  heirs  for  ever;  but  if  no 
male  issue,  to  his  eldest  daughter  and  her  heirs  for 
ever."  Richard  Hall  had  a  natural  son  born  in  the 
year  1776:  and.  in  1778.  married  the  mother,  and  re- 
cognised the  child  as  his  till  his  death  in  1796  The 
father  and  son,  by  deed  of  barfirain  and  sale,  conveyed 
to  the  defendants.  The  father  afterwards  dyin«r. 
without  ever  havlnsr  any  other  son,  but  havinfir  sev- 
eral daughters:  the  eldest  brought  suit  for  the 
lands,  claiming  them  under  the  before  mentioned 
clauses  in  his  irrandfather's  will. 

Mr.  Call,  for  the  plaintiff,  insisted, 

1st.  and  8d.  Thai  Richard  Hall  took  an  estate  for 
life  only:  that  the  limitation  to  (Elizabeth)  his  eld- 
est dauGThter,  was  ffood:  and  that  she,  on  the  death 
of  her  father,  became  entitled  to  these  lands:  and 
relied  on  1  Salk.  236,  l  P.  Wras.  54,  S.  C.  Blackburn 
V.  Edgely,  H.  600,  2  Wash.  9,  Roy  v.  Gamett. 

Mr.  Wlckham,  contra,  relied  on  the  rule  in  Shelly  *s 
case.  1  Co.  99.  2  Wash.  31,   IP.  Wms.  756. 

2d.  point  That  Thomas  Hall,  the  son  of  Richard, 
being  born  out  of  wedlock,  and  before  the  act  of 
1785.  was  not  eldest  son  of  R.  H.  in  a  lesral  line,  and 
consequently  could  not  take  as  heir,  or  under  the 
devise. 

This  point  appearing  to  me  to  embrace  the  whole 
case,  I  shall  pass  over  the  others:  the  words  of  the 
law  are:  "where  a  man  having  by  a  woman  one  or 
more  children,  shall  afterwards  Intermarry  with 
such  woman,  such  child,  or  children.  If  recoflrnlsed 
by  him,  shall  thereby  be  legitimated." 

It  Is  contended  that  the  word  shall,  being  a  word 
ImportinfiT  a  thing  to  be  done,  or  to  happen  after 
another  thing  which  is  done,  or  hath  happened, 
must  necessarily  refer  to  marriafires  to  be  solemn- 
ized after  the  passing  of  the  act:  and  cannot  be 
construed  to  have  any  other  relation. 

If  this  be  the  true  construction,  the  meaning'  of 
the  law  will  be  the  same,  whether  the  word  after- 
wards be  Inserted  therein  or  not.  But  will  It  be 
said,  that.  If  that  word  were  stricken  out,  the  sense 
of  the  law  would  be  precisely  as  Itls  now.  The  word 
shall,  would  In  that  case  indubitably  apply  to  the 
time  of  passing  the  act. 

The  word  afterwards,  can  never  be  applied  but  to 
a  thing  spoken  of  before:  the  thing  spoken  of  be- 
fore In  the  act,  is  the  having  children  born  before 
wedlock:  the  thing  to  be  done  afterwards.  Is  the 
marrying  the  woman,  and  recognising  the  child. 

If  the  sense  contended  for  by  Mr.  Call,  were  the 
proper  sense  of  the  law.  the  word  afterwards,  must 
be  construed  as  the  word  hereafter:  whereas  I  am 
confident  there  is  no  lexicon  in  the  English  lansruage 
in  which  It  will  be  found  In  that  sense:  Its  synonyme 
is  thereafter. 


is  sufiSciently  proved; — and,  2dly.  Whether 
that  marriage  (being  antecedent  to  the  act 
of  1785)  is  embraced  thereby.  As  to  the 
first  question,  I  am  of  opinion,  that  under 
the  liberality  of  construction  which  is 
allowed  in  relation  to  the  proof  of  marriage, 
and  under  which  this  Court  acted  in  the 
case  of  Stones  v.  Keeling,  the  marriage  in 
question  is  abundantly  proved.  The  testi- 
mony of  Elizabeth  Stott,  TbomaB 
231  *Coleman,  and  B.  M'Carty,  which 
alone  might  be  sufficient,  is  confirmed, 
beyond  all  question,  by  the  will  contained  in 
the  record,  which  not  only  recognises  the 
plaintiffs  as  the  children  of  the  testator, 
but  also  admits  a  marriage. 

As  to  the  second  question,  it  was  held  in 
the  case  of  Stones  v.  Keeling,  that  the  is- 
sue of  marriages,  existing  at  the  time  of 
passing  the  act,  which  were  deemed  null  in 
law  were  legitimated  by  the  act:  and  I  see 
no  reason  for  a  diversity  of  construction 
in  relation  to  the  question  before  us,  touch- 
ing the  legitimating  bastard  children,  bj  a 
posterior  marriage  between  their  parents, 
under  the  same  section  of  the  act;  except 
what  arises  from  the  words,  *  'shall  after- 
wards intermarry,'*  which  might  seem  to 
import  only  marriages  to  be  celebrated  in 
future.  .  That  word  ** afterwards,"  however, 
is  more  properly  to  be  referred  to  the  birth 
of  the  bastard  children,  than  to  the  passage 
of  the  act ;  and  no  good  reason  could  possi- 
bly have  existed  with  the  Ivegislature,  for 
varying  the  construction  of  a  section  em- 
bracing two  descriptions  of  cases  standing 
on  a  similar  foundation.  No  objection  to 
this  construction  can  arise,  in  either  case, 
on  the  ground  that  the  act  invades  private 
rights : — ^at  most,  in  the  case  before  us,  it  is 
only  a  possibility  of  an  interest  that  is  in- 
vaded ;  a  possibility  in  relation  to  the  chil- 
dren born  in  wedlock,  depending  upon  their 
surviving  their  father,  and  his  dying  in- 
testate. This  construction  of  the  act, 
therefore,  however  it  may  be  as  to  the 
inception  of  the  right,  is  only  prospective 
as  relates  to  the  consummation  of  it;— it 
applies  to  cases  only  where  the  father  has 
died  posterior  to  the  passage  of  the  act. 
This  case  therefore  varies  from  that  of 
JSlHott  V.  Iyyel:(a)  in  that  case  the  con- 
struction contended  for  was  repelled,  as  it 
went  to  vary   the   contract   of   the  parties 


Whenever  a  past  event  is  spoken  of,  and  aoother 
possible  event,  posterior  thereto,  is  spoken  of  at  the 
same  time:  the  word  shall,  never  imports  a  fntore. 
In  reference  to  the  time  of  speaklnff.  but  a  fatore 
in  reference  to  the  first  event  only ;  shall,  Inallsach 
cases  means  "shall  have." 

The  law  intending  to  provide  for  all  cases,  gen- 
erally, this  arrangement  of  the  sentence  was  neces- 
sary to  embrace  every  possible  case  of  the  kind,  and 
was  meant,  not  only  to  encourage  marriages  after 
the  passing  of  the  law,  but  to  protect  and  provide 
for  the  Innocent  offsprlngr  of  indiscreet  parents,  who 
had  already  made  all  the  atonement  in  their  power, 
for  their  misconduct,  by  puttlnff  the  children  whom 
the  father  recognised  as  his  own.  on  the  same  foot- 
ing as  If  bom  in  lawful  wedlock. 

In  conference  (absente  Judob  Flbming)  the  Court 
were  unanimously  of  opinion  that  any  legitimate  son 
of  Richard  Hall,  the  devisee  of  W.  H.  who  might 
have  been  born  during  the  Hfe-tlme  of  his  father, 
was  capable  of  taking  the  lands  In  question  under 
the  devise  In  the  will  of  the  said  William  Hall:  and 
that  Thomas  Hall,  son  of  the  said  Richard  Hall, 
under  the  operation  of  the  act  directing  the  course 
of  descents,  answerinir  to  that  description,  there 
was  no  error  In  the  Judg-ment  of  the  District  Court 

Judg^ment  affirmed.— Note  In  Original  Edition. 

(a)  8  Call,  968. 
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from  what  it  was  under  the  law  eziatitig'  at 
the  time  it  was  entered  into. 

As  to  the  case  of  Sleighs  v.  Strider,  I 
have  seen  Mr.  Cairs  note  of  it.  According 
to  that,  it  wonld  seem  that  the  judgment 
•was  merely  affirmed  by  the  Court;  and  as 
the  appellee's  counsel  had  contended,  (as 
appears  from  his  statement,)  first,  that 
Richard  Hall  took  an  estate  tail, 
232  *which  was  turned  into  a  fee,  by  the 
act  of  1776 ;  or  secondly,  that  T.  Hall 
was  legitimated  by  the  act  of  1785;  it  does 
not  necessarily  follow  that  the  last  was  the 
g^round  of  decision  upon  which  the  judg- 
ment of  the  Court  was  founded.  I  have  no 
doubt,  however,  of  th^  accuracy  of  the  note 
of  the  Judge  who  preceded  me,  in  relation 
to  what  passed  in  conference  on  the  subject ; 
and  on  the  whole,  am  of  opinion  to  affirm 
the  decree. 

JUDGE  FLEMING  said  it  was  the  unan- 
imous opinion  of  the  Court  that  the  decree 
be  affirmed.  

Moore's  Executor  v.  The  Auditor. 

Tuesday,  November  22,  1808.  ^ 

nortffsire  of    Personalty— Recordation— Effect.*— All 

deeds  of  trust  and  mortflrafires  of  slaves,  or  other 
personal  estate  are  void  asralnst  creditors  and  pur- 
chasers for  valuable  consideration,  not  having 
notice  thereof,  anless  the  same  be  acknowledsred 
by  the  party,  or  parties,  or  proved  by  three  wit- 
nesses, and  thereupon  duly  recorded. 
Chancery  Courts  —  Jurisdiction  —  Property  Taken  in 
Execution  by  Commonwealth.— The  Courts  of  Chan- 
cery have  jurisdiction  in  all  cases  where  property 
taken  in  execution  on  behalf  of  the  Common- 
wealth is  claimed  by  any  person  under  a  mortffafire 
or  deed  of  trust,  and  if  such  mortffaflre  or  deed  of 
trust  be  found  not  to  have  been  duly  recorded, 
may  (notwithstandinsr  no  fraud  be  proved)  decree 
the  same  to  be  void  as  against  the  claim  of  the 
Commonwealth. 

At  a  General  Court,  holden  in  November, 
1799,  a  judgment  was  obtained  by  the  Au- 
ditor of  Public  Accounts,  on  behalf  of  the 
Commonwealth,  against  John  Verell,  sheriff 
of  Dinwiddle  County,  for  a  balance  due 
from  him  of  the  taxes  for  the  year  1798, 
together  with  damages  and  costs  according 
to  law.  On  the  4th  of  February,  1800,  an 
execution  was  issued  against  the  lands  and 
tenements,  goods  and  chattels  of  the  said 
John  Verell,  on  which  the  following  return 
was  made:  ** April  19,  1800,  executed  on 
697  acres  of  land,  twenty-two  negroes, 
waggon  and  team,  and  twenty-five  head  of 
cattle,  for  all  which  lands,  slaves,  and 
chattels,  deeds  of  trust  for  the  benefit  of 
George  Pegram  and  Robert  Moore,  recorded 
in  the  District  Court  of  Petersburg,  were 
produced  by  the  said   Pegram    and    Moore, 

who  forbid  the  sale.  The  within 
233      mentioned  John  Verell,  *has  no  other 

lands,  tenements,  goods  or  chattels, 
within  my  bailiwick,  whereof  I  can  make 
any  part  of  the  within  mentioned  sum.  R. 
P.  Downman,  sheriff." 

Two  of  the  deeds  referred  to  in  this  re- 
turn were  for  the  benefit  of  Robert  Moore, 
dated  the  4th  of  August,  1798,  and  recorded, 
on  the  acknowledgment  of  the  parties, 
April    17th    and    18th,    1799:  the   other  (by 


•Jlortffaires— Recordation. —The  principal  case  is 
cited  in /ooi-wota  to  Clay  born  V.  Clayborn,  1  Wash. 
177;  Jennings  v.  Attorney  General,  4  Hen.  &  M.  425: 
Roanes  v.  Archer.  4  Leig-h  660,  664.  666:  Gentry  v. 
Bailey.  0  Gratt  609:  Twifirrs  v.  Chevallie,  4  W.  Va. 
479.  See  monographic  note  on  "Mortcaffes**  ap- 
pended to  Porkner  v.  Stuart,  6  GratL  197. 


which  slaves  only  were  conveyed)  was  a 
deed  of  trust  in  favour  of  George  Pegram, 
jun.  dated  the  30th  of  August,  1799,  at- 
tested by  two  witnesses,  and  recorded,  on 
their  evidence,  the  19th  of  April,  1800. 

The  Auditor  filed  a  bill  in  the  late  High 
Court  of  Chancery  against  John  Verell, 
Robert  Moore,  Greorge  Pegram,  jun.  and 
their  several  trustees,  to  set  aside  those 
deeds  as  fraudulent ;  alleging,  too,  that,  if 
the  same  were  bottomed  on  good  faith,  yet 
the  claim  of  the  Commonwealth  was  par- 
amount thereto.  The  prayer  of  the  bill 
was  for  a  discovery  of  the  copsideration  on 
which  the  said  deeds  were  made ;  that  if 
found  void  of  consideration,  tbey  should  be 
cancelled ;  that  at  any  rate,  the  judgment 
of  the  Commonwealth  might  be  preferred ; 
and  for  general  relief.  All  the  defendants 
filed  answers  positively  denying  fraud,  and 
setting  forth  valuable  considerations,  suffi- 
cient to  authorise  the  several  deeds. 

No  depositions  were  taken  in  the  cause, 
which  being  heard  on  the  bill,  answers  and 
exhibits,  on  the  20th  of  February,  1808,  the 
Court  ** being  of  opinion  that  the  deeds  in 
question,  not  having  been  recorded  within 
the  time  prescribed  by  law,  were  void  as  to 
all  creditors  and  subsequent  purchasers  for 
valuable  consideration  without  notice, 
therefore  decreed  the  same  to  be  void  as 
aforesaid :"  from  so  much  of  which  decree  as 
related  to  the  defendant,  William  Bowden, 
executor  of  Robert  Moore,  (who  had  de- 
parted this  life  during  the  pendency  of  the 
suit,)      that    defendant    appealed    to    this 

Court. 
234  *George  K.  Taylor,  for  the  appel- 
lant, observed,  that  the  Chancellor 
was  mistaken  in  saying  that  all  the  deeds 
were  not  recorded  within  the  time  pre- 
scribed by  law.  Pegram 's  deed  was  in  due 
time. 

The  plaintiff  in  this  case  came  into 
Chancery,  charging  fraud,  which  the  an- 
swers denied ;  and  no  fraud  being  proved, 
the  bill  should  have  been  dismissed.  If 
the  Auditor  had  sued  for  the  purpose  of 
having  the  deeds  declared  void  as  to  cred- 
itors, &c.  on  the  ground  of  their  not  having 
been  recorded  in  time,  the  Court  might 
have  dismissed  his  bill,  this  being  no 
ground  for  going  into  equity,  the  law  hav- 
ing already  provided  for  the  very  case. 
The  prayer  of  the  bill  then  being  for  relief 
against  fraud,  ought  the  Chancellor  to  have 
gone  on  to  relieve  on  mere  legal  grounds? 
He  should  have  dismissed  the  bill,  reserv- 
ing to  the  Commonwealth  its  right  under 
the  general  law,  made  for  its  benefit  and 
that  of  all  other  creditors. 

The  Attorney-General  admitted  the  mis- 
take, concerning  Pegram's  deed ;  which  he 
said  arose  from  an  error  committed  by  him- 
self in  drawing  the  bill.  13ut  this  was  not 
important ;  for  the  deed  was  proved  by  two 
witnesses  only;  whereas,  under  the  1st  and 
4th  sections  of  the  act  for  regulating  con- 
vevance8,(a)  three  were  requisite  to  the 
proof  and  recording  of  *'all  deeds  of  trust 
and  mortgages.''  True  it  is,  the  statute  of 
frauds! b)  requires  only  two  witnesses  to 
conveyances  of  goods  and  chattels ;  but  that 
statute  says  nothing  of  deeds   of  trust  and 

(a)  Rev.  Code.  1  vol.  c  90,  p.  156,  157. 

(b)  Ibid.  p.  16,  c.  10,  8.  2. 
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mortgages,  which,  it  is  evideot,  the  Legis- 
lature intended  to  put  on  a  different  foot- 
ing from  other  deedn.  The  provisions  of 
the  two  acts  differ  in  another  respect.  The 
conveyances  mentioned  in  the  statute  of 
frauds  must  be  recorded  in  the  General 
Court,  or  in  the  Court  of  the  County  where 
one  of  the  parties  resides :  but  it  is  by  vir- 
tue of  the  act  for  regulating  conveyances, 
that  deeds  of  trust,  &c,  may  be  recorded  in 
a  District  Court.  This  deed  was  recorded 
under  the  last  mentioned  act,  and  must  be 
governed  by  its  provisions ;  if  it  was  not, 
it  was  admitted  to  record  in  the  improper 
Court. 

235  *As    to    the  question    whether    the 
Chancellor  ought  to   have  decreed  in 

favour  of  the  Commonwealth,  on  the  ground 
that  the  deeds  had  not  been  duly  recorded, 
this  suit  was  instituted  under  the  act  of 
Assembly,  (a)  to  try  the  validity  of  those 
deeds ;  and  the  bill  stated  two  grounds  of 
relief ;  first,  fraud ;  secondly,  that  the  claim 
of  the  State  under  the  judgment  was  para- 
mount to  the  deeds;  concluding  with  a 
prayer  for  general  relief,  which  prayer  was 
fully  sufficient  to  cover  th^*  whole  case ;  and 
indeed  under  the  act,  it  was  the  duty  of  the 
Court  to  investigate,  generally,  the  validity 
of  the  deeds. 

Mr.  Taylor,  in  reply,  said,  that,  accord- 
ing to  the  Attorney-General's  interpreta- 
tion of  the  act  for  regulating  conveyances, 
there  was  no  provision  as  to  the  place  where 
a  mortgage  of  slaves  in  Richmond,  made 
by  a  person  residing  in  Hampton,  to  an- 
other in  Staunton,  should  be  recorded ;  for 
the  first  section  relates  to  lands  only,  and 
directs  the  deeds  therein  mentioned  to  be 
recorded  in  the  General  Court,  or  the  Court 
of  that  District,  County,  City,  or  Corpora- 
tion, in  which  the  land  lieth. 

JUDGE  TUCKER  observed  that  this 
difficulty  was  removed  by  the  case  of  Clai- 
borne's Executor  v.  Hill,  1  Wash.  177.(1) 

Friday,  November  5.  The  Judges  deliv- 
ered their  opinions. 

JUDGE    TUCKER.        Three      questions 

arose  in  this  cause.     1.  Whether  a  deed  of 

trust,  or  mortgage  of  lands,  or  slaves, 

236  *or  other  personal  chattels,  not  proved 
or  acknowledged  within  eight  months 

from  the  execution  thereof,  be  void  as 
against  creditors;  and,  consequently,  the 
property  thereby  conveyed,  liable  to  be 
taken  in  execution  to  satisfy  a  judgment 
obtained  in  behalf  of  the  Commonwealth ; 
under  the  act  of  1792,  (Rev.  Code,  1  vol.  c. 
90,  s.  4,)  concerning  conveyances,  which 
declares  that  all  deeds  of  trust  and  mort- 
gages, whatsoever,  thereafter  to  be  ex- 
ecuted, shall  be  void  as  to  all  creditors  and 
subsequent  purchasers,  unless  they  shall  be 
acknowledged,  or  proved  according  to  the 
directions  of  that  act ;  and  ibid.  c.  84,  s.  9, 
10,  17,  concerning  the  recovery  of  debts  due 
to  the  public. 


(a)  Rev.  Code,  1  vol.  c.  84.  s.  81.  p.  139. 

(I)  Note.  It  appears  from  the  record  of  that  case, 
that  Herbert  Claiborne  resided  In  New  Kent  County, 
and  AufiTustine  Claiborne  in  Sussex:  that  the  slaves 
convej'^ed  by  the  mortffafire  from  Herbert  to  Augus- 
tine Claiborne,  bearlnsr  date  the  1st  of  February. 
1788.  were  on  a  plantation  In  KInir  William  County; 
and  that  the  mortffasre.  which  was  recorded  In  New 
Kent,  (where  the  mortsrafiror  resided,)  was  declared 
by  the  Court  of  Appeals  to  have  been  duly  recorded. 
—Note  in  Original  Edition. 


^Appellate  PrKtlce— Judgment  Twke  Reversed 
—Second  Appeal.— On  this  qaestlon  the  principal 
case  is  cited  in  foot-note  to  Knox  v.  Garland.  ! 
Call  U\\  foot-note  to  Birgers  v.  Alderson,  iHen.* 
M.  54:  Horrel  v.  Mc Alexander.  8  Rand.  102:  Jones 
V.  Ralne,  4  Rand.  S9a 

See  monosraphic  note  on  ''Appeal  and  Error'* 
appended  to  Hill  v.  Salem,  etc.,  Turnpike  Oa,  IRob. 


2.  Whether  a  deed  of  trust  of  slaves  or  I 
personal  estate  be  also  void  as  against  j 
creditors,  &c.  if  not  acknowledged  by  the 
party  delivering  the  same,  in  Court,  or 
proved  by  three  witnesses  pursuant  to  the 
first  and  fourth  sections  of  the  same  act 
first   mentioned,    concerning  conveyances. 

3.  Whether  the  Court  of  Chancery  bath 
jurisdiction  in  cases  where  property  taken 
in  execution  in  behalf  of  the  Common- 
wealth, shall  be  claimed  by  any  other  per- 
son, under  any  deed  of  trust  or  mortgage 
for  the  same,  under  the  provisions  con- 
tained in  the  22d  and  31st  sections  of  the 
act  concerning  the  recovery  of  debts  due  to 
the  public,     gd.  1794,  c.  84. 

I  am  clearly  of  opinion  that  all  deeds  of 
trust  and  mortgages,  coming  under  either 
of  the  above  descriptions,  are  void  as 
against  creditors  and  purchasers  without 
notice  for  a  valuable  consideration,  and 
that  the  lands,  slaves,  or  other  property 
thereby  conveyed,  are  liable  to  the  Common- 
wealth's execution;  and  finally,  that  the 
Court  of  Chancery  hath  jurisdiction  in  all 
s{ich  cases. 

JUDGE  ROANE  was  of  the  same  opin- 
ion. 

JUDGE  FLEMING.  On  my  first  inspec- 
tion of  the  record,  I  supposed  that  the  deed 
from  Verell  to  Pegram  and  Nicholas,  con- 
veying personal  estate  only,  and  having 
been  admitted  to  record  within  eight 
237  months  from  its  date,  was  *valid 
against  subsequent  purchasers  and 
creditors ;  but  upon  recurring  to  the  act  ot 
Assembly  for  regulating  conveyances, 
passed  in  the  month  of  December,  1792.  it 
appears  not  to  have  been  proven  as  the  law 
directs. 

In  the  4th  section  it  is  enacted,  that  all 
deeds  ot  trust  and  mortgages  whatsoever, 
which  shall  thereafter  be  made  and  ex- 
ecuted, shall  be  void  as  to  all  creditors  and 
subsequent  purchasers,  unless  they  shall  be 
acknowledged  or  proved,  and  recorded,  ac- 
cording to  the  directions  of  the  act;  which 
directions,  by  the  first  clause  of  the  act, 
are,  that  the  deed  be  either  acknowledged 
by  the  party  or  parties,  who  shall  have 
sealed  and  delivered  it,  or  be  proved  by 
three  witnesses,  to  be  his,  her,  or  their 
act,  &c.  and  the  deed  in  question  having 
been  attested  and  proved  by  two  witnesses 
only,  is  void  as  to  creditors  and  subsequent 
purchasers  without  due  notice ;  I  am  there- 
fore of  opinion,  that  the  decree  is  correct 
and  ought  to  be  affirmed. 

By  the  whole  Court,  the  decree  was 
affirmed. 

Lyons,   Surviving    Executor    of  Claiborne, 
V.  Gregory. 

Tuesday,  November  S2,  I806w 
Appellate  Practice— Judgment  Twice  Reversed -Sec- 
ond Appeal.*— Where  the  Judfirment  of  a  District 
Court  reveraiuir  that  of  a  County  Court,  is  not  in 
Its  nature  final,  but  remands  the  cause  for 
further  proceedings:  and  the   subsequent  jadr 
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ment  of  tbe  County  Court  Is  also  reversed  by 
the  District  Court;  tlie  Court  of  Appeals,  if  the 
orifflnal  iudflrment  of  the  County  Court  be  cor- 
rect, will  reverse  all  the  subsequent  judfirments, 
and  affirm  that. 

Jadi:mentt— Sdre  Paclss —Limitation— Statute.— The 
act  of  1792,  for  limiting  the  time  within  which 
a  scire  facias  may  be  issued  on  a  Judfirment. 
(Rev.  Code,  1  vol.  c.  70,  s.  5,  p.  108,)  did  not  apply 
to  a  scire  facias,  previously  sued  out,  by  leave 
of  the  Court,  to  revive  a  judfirment  which  was 
more  than  ten  years  old  when  such  leave  was 
firiven. 

Records— DMtroctlon— Admissibility  of  Minute  of 
Judgment.— Where  the  records  of  a  Court  have 
been  destroyed,  an  imperfect  minute  of  a  judfir- 
ment may  be  admitted  to  record  under  the  act 
of  Assembly,  in  lieu  of  the  orisrlnal:  provided 
the  substantial  parts  thereof  appear;  and  the 
record  of  such  minute,  made  by  order  of  the 
Court,  is  firood  evidence  on  a  plea  of  nul  tiel 
record;  althoufirh  the  Clerk  has  failed  to  Indorse 
upon  it  that  the  orifirinal  was  lost,  or  destroyed, 
and  has  also  failed  to  make  an  entry  to  the 
same  effect  in  the  record-book. 

Judgment— Scire  Facias— Variance.— What  variance 
between  a  judfirment,  and  the  recital  thereof, 
in  a  scire  facias,  or  in  the  judfirment  thereupon, 
a>re  not  material. 

Philip  W.  Claiborne,  in  May,  1771,  ob- 
tained a  judgment  of  King  Willian)  County 
Court  against  Ricliard  Gregory,  for  471. 
with  interest  from  the  ISth  of  that 
238  month,  *and  the  costs.  The  Clerk 
certified  a  copy  of  the  minute  of  the 
judgment,  with  his  name  annexed,  without 
any  initials,  or  other  mode  of  expressing 
the  nature  of  his  office;  and  added  his  tax 
ation  of  costs  tlMis;  '^costs  146  lbs.  nett  to- 
bacco, 15s.  and  Is.  3d." 

About  the  end  of  the  American  war,  the 
Court-House  of  King  William  County  was 
consumed  by  fire,  together  with  a  number 
of  its  records,  and,  among  the  rest,  the 
documents  on  which  this  judgment  was 
founded.  An  act  of  Assembly  (a)  was 
passed  to  remedy  the  evils  arising  from  that 
and  other  accidents  of  the  same  nature;  un- 
der which  act  Carter  Braxton  and  Peter 
Lryons,  executors  of  Claiborne,  produced 
the  minute  aforesaid  to  the  Court  of  King 
William  County,  and  that  Court  admitted  it 
to  record,  and  ordered  a  scire  facias  to  be 
issued  thereon  to  revive  the  judgment. 
Two  writs  of  scire  facias  were  successively 
issued,  to  which  nihils  were  returned  by 
the  sheriff;  (the defendant  having  removed 
out  of  the  County, )  whereupon  a  judgment 
by  default  was  entered  at  rules  on  the  28th 
day  of  March,  1793,  and  confirmed  on  the 
31st  of  May  ensuing,  for  471.  with  legal  in- 
terest thereon,  from  the  18th  of  May,  1771, 
till  paid,  and  146  lbs.  tobacco,  Is.  3d.  and 
15s.  or  150  lbs.  tobacco,  ^^being  the  amount 
of  the  judgment  in  the  said  scire  facias 
mentioned." 

To  this  judgment,  Richard  Gregory  ob- 
tained a  writ  of  supersedeas  from  the  Dis- 
trict Court  of  King  and  Queen,  which 
Court  reversed  the  judgment,  remanded  the 
cause  to  the  County  Court,  and  gave  him 
leave  to  plead.  Of  this  leave  he  availed 
himself  on  the  28th  day  of  August,  1800,  by 
pleading,  1st.  Nul  tiel  record.  2d.  Non 
detinet.  3d.  Nil  debet;  and,  4th.  That  the 
scire  facias  was  sued  out  on  a  judgment 
obtained  more  than  ten  years  anterior  to 
the  suing  out  thereof.  To  the  1st  of  these 
pleas   the   plaintiffs   replied    that   there  is 


tJndffiBents.— See  monofirraphic  note  on  ''Judar- 
ments"  appended  to  Smith  v.  Charlton,  7  QratL 
486. 

(a)  Rev.  Code,  1  vol.  c.  83,  p.  88. 


such  a  record  as  that  stated  in  the  scire 
facias,  &c.  to  the  2d  there  appears  no  repli- 
cation ;  on  the  3d  plea  they  joined  issue ; 
and  to  the  4th  the  plaintiffs  replied  that 
leave  of  the  Court  was  obtained  to  sue  out 
the  scire  facias,    although  ten    years 

239  had  elapsed,  after  the  date  *of  the 
judgment,  before  the  leave  was  ob- 
tained. To  this  the  defendant  demurred 
generally,  and  the  Court  decided  that  point 
in  favour  of  the  plaintiffs.  On  examining 
the  record,  the  Court  declared  that  there 
is  such  a  record  as  that  mentioned  in 
the  scire  facias:  to  which  opinion  the  de- 
fendant filed  a  bill  of  exceptions.  The  is- 
sue joined  on  the  third  plea  being  tried  by 
a  Jury,  a  verdict  was  found,  and  judgment 
rendered  thereupon  for  the  plaintiffs. 

Another  supersedeas  was  obtained  by 
Gregory,  assigning  for  error  ;1.  That  the 
scire  facias  reciting  the  judgment  says  it 
was  **for  debt,"  which  words  '*for  debt," 
do  not  appear  in  the  minute  of  the  judg- 
ment produced  of  record ;  2.  That,  in  stat- 
ing the  costs,  the  scire  facias  doth  not  add 
to  **1461bs."  the  word  **nett"  before  ** to- 
bacco," as  the  minute  produced  doth;  3. 
That,  in  the  scire  facias,  the  ISs.  recovered 
in  part  of  costs,  is  not  followed  by  the 
words  and  figures  '^or  150  lbs.  tobacco," 
though  these  words  follow  in  the  judgment 
rendered  upon  the  scire  facias ;  4.  That  the 
minute  aforesaid  ought  not  to  have  been  ad- 
mitted to  record,  instead,  or  as  a  memorial 
of  the  judgment,  under  the  act  of  17th  De- 
cember, 1787 ;(b)  because  it  is  not  certified 
to  be  a  copy,  nor  is  the  cause  of  its  rendition 
stated  to  be  the  default  of  the  defendant,  or 
any  other  appropriate  cause,  as  nil  dicit, 
&c.  because  the  name,  Edmund  Berkeley, 
thereto  subjoined,  doth  not  appear  to  be  the 
name  of  the  Clerk  of  the  Court;  and  be- 
cause the  original  transcript  of  the  minute 
is  not  indorsed  by  the  Clerk,  *' that  the 
original  had  been  lost  or  destroyed;"  5. 
That  an  entry  to  the  same  effect  was  not 
made  on  the  record ;  6.  That  no  issue  was 
joined  upon  the  plea  of  non  detinet ;  7.  That 
the  jury  have  found  the  debt  due  to  the 
plaintiff,  which  cannot  be,  as  he  is  an  ex- 
ecutor; and,  8.  That  the  law  ought  to  have 
been  declared  for  the  defendant  on  the  de- 
murrer. 

On  the  hearing  of  this  supersedeas,  the 
District  Court  reversed  the  judgment  **be- 
cause  the  County  Court  had  erred  in  per- 
mitting a  copy  of  a  judgment  to  go  in 
evidence  to  the  Jury  which  was  variant 
from  the  judgment  stated  in  the  writ  of 
scire  facias;"  from   which  judgment 

240  *of  reversal,  Peter  Lvons,  the  surviv- 
ing plaintiff,   appealed  to  this  Court. 

Warden,  for  the  appellant,  made  the  fol- 
lowing points: 

1.  That  the  record  in  the  original  suit 
having  been  destroyed  by  fire,  the  minute 
of  the  judgment,  being  recognised  by  the 
County  Court  as  an  authentic  document  un- 
der the  hand  of  its  Clerk,  and  admitted  to 
record,  was  the  best  evidence  to  prove  the 
rendition  of  the  said  judgment. 

2.  That  such  minutes  are  always  extended 
in  the  order-book  so  as  to  give  judgments  a 
more  regular  form ;  and  that  the  insertion 
of  the  words  **for  debt,"  in  the  scire  facias, 
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conatitutes,  on  that  principle,  no  variance 
between  the  judgment  recited  by  it,  and  the 
judgment  noted  in  the  minute. 

3.  That  the  taxation  of  costs  is  the  work 
of  the  Clerk,  and  not  of  the  Court;  and  that 
no  variance  between  a  mintute  of  them  (as 
made  by  him)  and  legal  costs,  can  vitiate 
any  judgment,  or  mintue  thereof.  On  this 
point  he  quoted  Heath *8  Maxims  and  Rules 
of  Pleading,  p.  220,  224,  226. 

4.  That  the  finding  of  the  Court,  on  the 
plea  of  nul  tiel  record,  is  evidence  that  the 
minute  of  the  original  judgment,  and  of  the 
costs  noted  at  the  foot  thereof,  was  entered 
of  record,  as  expressed  in  the  scire  facias; 
notwithstanding  the  insertion  of  the  words 
'^for  debt"  in  the  judgment,  and  the  omis- 
sion of  the  word  **nett,*'  and  insertion  of 
the  words  **150  lbs.  tobacco"  in  the  state- 
ment of  costs:  because  these  only  reduced 
the  minute  aforesaid,  to  the  form  which  the 
Clerk  might  have  legally  given  it  in  an  ex- 
ecution, or  an  order-book. 

5.  That  the  plea  of  non  detinet  on  the 
scire  facias  was  inadmissible,  and  an  error 
of  the  defendant ;  and,  had  it  been  other- 
wise, was,  in  effect,  put  in  issue  and  tried 
on  the  plea  of  nil  debet;  and  that  the  find- 
ing of  the  Jury  was  a  proper  answer  to  that 
issue,  and  not  liable  to  the  exception  taken 

to  it, 
241  *6.  That  the   judgment   overruling 

the  demurrer  was  correct,  not  only  in 
consequence  of  the  circumstances  attending 
the  judgment  sought  to  be  revived ;  such 
as  the  death  of  the  original  plaintiff,  the 
removal  of  the  defendant  to  distant  parts, 
the  existence  of  a  tedious  interval  of  war  in 
this  country,  and  occlusion  of  Courts;  in 
consequence  of  which  circumstances,  the 
leave  to  sue  out  the  scire  facias  had  been 
granted;  but,  also,  because  the  law,  for- 
bidding the  issuing  of  a  scire  facias  after 
more  than  ten  years  from  the  date  of  the 
judgment,  (a)  was  not  enacted  when  the 
leave  was  given  and  the  scire  facias  issued  ; 
or,  if  enacted,  was  not  retrospective.  Be- 
sides, the  14th  section  of  the  same  act(b) 
exempts  a  case  like  this  from  its  operation ; 
and  the  case  of  Michell  v.  Cue  and  ux.,  2 
Burr.  660,  had,  long  before,  established  a 
similar  principle. 

Call,  for  the  appellee,  relied  on  the  points 
stated  in  the  petition  for  the  supersedeas; 
observing  that  a  scire  facias  must  pursue 
the  judgment  in  omnibus,  and  that  the  least 
variance  is  fatal ;  the  reason  of  which  is, 
that  the  actual  judgment  is  alvs  ays  liable 
to  be  executed,  and,  if  it  be  not  strictly 
pursued,  a  judgment  on  the  scire  facias  is 
no  bar  to  a  future  judgment  on  the  original. 

The  Sheriff's  return,  too,  of  **not  found" 
on  the  pcire  facias,  was  not  the  return 
which  the  law  then  in  force  required. 

It  is  now  too  late  to  affirm  the  first  judg- 
ment of  the  County  Court;  for  that  was  re- 
versed by  the  District  Court;  and  the 
plaintiff,  not  appealing,  or  making  any  ob- 
jection went  to  trial  again  in  the  County 
Court. 

Wickham,  contra.  The  original  judg- 
ment of  the  County  Court  yras  right,  and 
ought  not  to  have  been  reversed;  and  this 
Court  must  look  into  the  whole  record,  and 

(a)  Rev.  Code,  1  vol.  c.  76,  s.  5.  p.  108. 

(b)  Ibid.  109. 


give   judgment   on   the  whole  case.     Knox 

V.    Garland (c)     shews     that    the    plaintiff 

could  not  have  appealed  from  the  judgment 

of    the  District    Court  reversing  that 

242  judgment  of  the  County  *Court ;  since 
the  cause  was  not  thereby  finally  dis- 
posed of,  but  only  sent  back  for  another 
trial.  In  each  of  the  cases  of  Robinson  v. 
Gains,  (d)  and  Biggers  v.  Alderson,  (e)  there 
had  been  two  judgments  of  the  District 
Court,  and  the  appeal  was  taken  from  the 
last  only:  yet  this  Court  reversed  them 
both,  and  affirmed  the  original  judgment  of 
the  County  Court. 

A  number  of  captious  objections  have 
been  taken  in  this  case :  but  they  are  all 
unimportant;  for  the  case  of  Peter  v. 
Cocke's  executor, (f)  proves  that  it  is  not 
necessary  to  state  all  the  circumstances  in 
describing  a  document,  provided  every  thing 
material  be  mentioned.  In  this  country 
the  costs  are  never  stated  in  the  body  of  a 
judgment.  In  England  the  practice  is 
otherwise;  the  taxing  costs  there  being 
under  the  inspection  of  the  Court ;  whereas 
here  it  is  the  mere  act  of  the  Clerk.  The 
judgment  is  general  for  the  costs,  which 
are  afterwards  calculated  by  the  Clerk.  If, 
then,  the  alternative  (15s.  or  150  lbs.  to- 
bacco) was  not  mentioned ;  a  complete  bar 
to  any  objection  on  that  account  is,  that 
the  Court,  as  to  costs,  gave  no  judgment 
but  that  of  the  law. 

This  cause  was  tried  on  the  plea  of  nnl 
tiel  record:  the  Court  sat  to  try  the  fact: 
and  the  copy,  or  extract,  (under  the  cir- 
cumstances,) was  the  best  evidence  the 
nature  of  the  case  would  admit  of.  Even 
in  England,  such  a  memorandum  as  this 
would  be  sufficient;  for  oyer  may  be  dis- 
pensed with  where  the  original  is  lost. 
So,  a  patent  may  be  presumed. 

The  act  of  1792,  (g)  which  limits  the  re- 
vival of  judgments  to  ten  years  after  their 
dates,  was  never  held  to  operate  upon  judg- 
ments rendered  prior  to  that  act. 

The  return  of  the  sheriff  on  the  scire 
facias  was  substantially  good;  and  that  is 
sufficient;  for  according  to  Rich.  Prac.  C. 
B.  316,  430,  and  Dalt.  Sheriff,  279,  the  law 
requires  no  precise  form  in  the  return  of 
any  officer. 

The  want  of  a  replication  to  the  plea  of 
non  detinet  was  unimportant.  A  special 
replication  was  not  necessary;  a  '^simili- 
ter" being  sufficient:  and  it  has  often 

243  been    held    in    this    *Court   that   the 
omission  of  a  **  similiter"  is  aided  by 

verdict.  (1) 

Saturday,  November  26.  The  Judges 
pronounced  their  opinions. 

JUDGE  TUCKER.  The  appellant  upon 
leave  granted  by  the  County  Court  of  K. 
W.  sued  out  a  scire  facias,  to  revive  a 
former  judgment,  directed  to  the  Sheriff  of 
that  County,  in  October,  1792;  to  which 
there  was  the  return  of  not  found  made :  a 
second  scire  facias  was  issued  and  returned 
in  like  manner;  and  judgment  was  there- 
upon entered  at  the  rules  in  March,  1793. 
And  that  judgment  became  final  (not  being 


(c^  2  Call.  241. 

(d)  3  Call.  243. 

(e)  1  Hen  &  Munf.  M. 

(f)  1  Wash.  257. 

is)  Rev.  Code,  1  vol.  c.  76.  8.  6.  p.  108. 
(1)  See  Brewer  v.  Tarpley,  I  Wash.  888. 
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set  aside,  or  pleaded  to)  at  the  succeeding 
Court  in  May.  Upon  a  supersedeas  to  this 
judgment,  the  District  Court  of  K.  and  Q. 
reversed  the  same,  and  remanded  the  cause 
to  the  County  Court,  with  leave  to  the  de- 
fendant to  plead  thereto. 

I  said,  the  ground  upon  which  this  judg- 
ment was  reversed  in  the  District  Court,  in 
which  I  then  sat,  was,  that,  by  the  48th 
section  of  the  District  Court  Law,  which 
took  effect  January  1st,  1793,  it  is  directed 
that  no  judgment  shall  be  rendered  on  the 
return  of  two  nihils,  unless  the  defendant 
reside  in  the  District,  or  be  absent  from 
the  Commonwealth;  which  regulation,  it 
was  supposed,  extended  to  the  County 
Courts,  under  the  general  provision  in  the 
County  Court  Law,  that  their  proceedings, 
where  not  otherwise  directed,  shall  con- 
form, as  near  as  maybe,  to  the  proceedings 
and  practice  of  the  District  Courts.  But, 
I  have  since  discovered  a  similar  clause  in 
the  County  Court  Law,  sect.  30,  (a)  and,  by 
the  last  section  of  that  act,  its  commence- 
ment was  postponed  to  the  first  of  May, 
1793.  The  office  judgment  was  entered  in 
March,  and,  there  being  no  motion  to  set  it 
aside  at  the  next  term,  it  was  final  there- 
after. 
244  *A   second  judgment    having    been 

rendered  in  favour  of  the  appellants, 
and  that  judgment  also  reversed  by  the  Dis- 
trict Court,  from  which  last  judgment  of 
reversal,  there  is  an  appeal  to  this  Court, 
a  question  arises  whether  this  Court  can 
now  correct  the  first  judgment  of  the  Dis- 
trict Court,  reversing  that  of  the  County 
Court  upon  the  return  of  two  nihils,  on  the 
grounds  before  mentioned,  or  not.  And  I 
am  of  opinion  that  we  may.  For,  although 
where  a  judgment  of  reversal  puts  an  end 
to  the  question  of  right  between  the  par- 
ties, or  to  the  action,  &uch  judgment  (being 
in  its  nature  final)  cannot  be  disturbed,  or 
inquired  into  in  a  collateral  way,  but  re- 
mains in  full  force,  unless  reversed  in  this 
Court,  upon  an  appeal,  writ  of  error,  or 
supersedeas;  yet,  'Where  such  judgment  of 
reversal  neither  determines  the  right  in 
question,  nor  the  action,  but  merely  directs 
a  new  trial,  or  new  pleadings,  for  some  er- 
ror or  omission  therein,  the  whole  of  the 
proceedings  (until  a  judgment  in  its  nature 
final)  are  so  far  in  fieri,  as  that  this  Court 
may  take  notice  of  the  first  error,  where- 
ever  it  may  happen :  as  appears  from  the 
cases  of  Robinson  v.  Gains,  3  Call,  243; 
and  Biggers  v.  Alderson,  1  Hen.  &  Munf. 
54,  and  Fisher's  Executors  v.  Duncan  and 
Turnbull,  ibid,  574,  577. 

JUDGES  ROANE  and  FLEMING  were 
of  the  same  opinion. 

Both  the  judgments  of  the  District  Court 
and  the  latter  judgment  of  the  County  Court, 
were  unanimously  reversed,  and  the  first 
judgment  of  the  County  Court  affirmed, 
with  damages  according  to  law,  from  the 
date  of  the  first  writ  of  supersedeas. 


245  *Wingfield  v.  Crenshaw. 

Wednesday,  November  9, 1808. 
SiipenedesA— Who  May  A|>ply  for.*— A  supersedeas. 


(a)  Rev.  Code,  1  vol.  p.  89. 

*Supenedcm§    Who  May  Apply  for.^A  supersedeas 
to  a  judffment  of  the  county  court  will  not  lie  In 


to  a  Judgment  of  a  Ck>unty  Court  ffrantinsr  leave 
to  erect  a  mill,  will  not  lie  in  behalf  of  a  person, 
who  may  be  interested,  but  whose  name  does 
not  appear,  as  a  party,  in  the  record  of  the 
County  Court 

Same— Same.— Such  person  should  make  himself 
a  party  to  the  contest  before  the  final  decision 
in  the  County  Court,  and  then  it  is  competent 
for  him  to  carry  the  case  to  a  supertor  tribunal. 

Same— When  Proper.— A  supersedeas  is  the  proper 
remedy,  only  where  the  error  is  apparent  on 
the  face  of  the  proceedinirs,  and  where  the 
person  seeking  to  reverse  the  Judsrment  is  a 
party  in  the  Court  below. 

This  was  an  appeal  from  a  judgment  of 
the  District  Court  of  Richmond,  reversing 
an  order  of  the  County  Court  of  Hanover, 
by  which  leave  was  given  to  the  appellant 
to  erect  a  water  grist-mill. 

Thomas  Crenshaw  presented  a  petition 
to  the  District  Court  of  Richmond,  stating 
that  on  the  25th  of  May,  1803,  William 
Wingfield  made  application  to  the  Court  of 
Hanover  County  for  leave  to  erect  a  grist- 
mill, on  the  south  branch  of  Pamunky  river, 
which  after  the  usual  proceedings  was 
granted,  accordingly,  at  the  August  ses- 
sion of  the  said  Court,  in  1803;  Charles 
Crenshaw,  who  owned  the  acre  of  land  on 
which  Wingfield  wished  to  abut  his  dam, 
personally  appearing  in  Court  and  consent- 
ing thereto.  That  the  petitioner  was  mate- 
rially interested  in  preventing  such  order, 
being  the  owner  of  an  ancient  mill  lower 
down  the  stream,  and  had,  long  before  the 
said  Wingfield's  application,  applied  to  the 
Court  for  leave  to  raise  his  dam ;  which  mo- 
tion was  not  granted ;  not  because  it  was 
deemed  unreasonable,  but  because  the  Court 
were  of  opinion,  that  the  mill  having  been 
erected  before  the  year  1748,  he  might  raise 
his  dam  without  any  order  of  Court.  In 
consequence  of  this  opinion,  the  petitioner 
had  incurred  great  expense  in  raising  the 
works  of  his  mill,  and  was  about  to  com-^ 
plete  the  same ;  but  being  advised  that  it 
was  doubtful  whether  he  ought  not  to  ob- 
tain leave  of  the  Court  for  that  purpose,  he 
again  applied,  on  the  25th  of  May,  1803, 
being  the  same  day  on  which  Wingfield 
made  his  first  application,  but  previous 
thereto.  That  the  Deputy-Sheriff  of  the 
County,  executed  the  inquest  in  Wing- 
field's  case ;  but  could  not  be  prevailed  on 
to  do  it  in  the  case  of  the  petitioner,  who 
was  prepared  to  oppose  the  granting  of 
leave  to  Wingfield  to  build  his  mill;  but 
Charles  Crenshaw,  the  person  summoned 
to  contest  the  building  of  the  said  mill,  hav- 
ing consented  thereto,  leave  was  immedi- 
ately given  without   the   knowledge  of  the 

petitioner.  That  if  the  said  Wing- 
246      field's  mill*should  be  built,  the  water 

from  the  petitioner's  mill  will  flow 
back  upon  it,  unless  his  dam  should  be 
lowered;  that  the   machinery    of    his    mill 


behalf  of  a  person,  who  may  be  interested,  when 
such  person's  name  does  not  appear  as  a  party  in 
record  of  the  county  court  Wing^fld  v.  Crenshaw^ 
S  Hen.  <ft  M.  245.  For  this  proposition,  the  principal 
case  Is  cited  in  the  following:  foot-noit  to  Say  re 
V.  Grymes,  1  Hen.  &  M.  404:  Triplett  v.  Jameson,  2 
Munf.  243:  French  v.  Com.,  5  Letfirh  518:  Board  of 
Sup.  of  Gulpeper  v.  Gorrell,  20  Oratt  519:  Leiffton 
V.  Maury,  76  Va.  875:  Ex  parte  Lester.  77  Va.  678; 
Conrad  v.  County  of  Lewis,  10  W.  Va.  786:  William- 
son v.  Hays.  25  W.  Va.  616,  618:  Poteet  v.  County  of 
Cabell,  SOW.  Va.  81,  3  S.  E.  Ren.  Ill:  County  Court 
V.  Armstrongr,  34  W.  Va.  282.  12  S.  E.  Bep.  490. 

See  monographic  twte  on  "Appeal  and  Error" 
appended  to  Hill  v.  Salem,  etc..  Turnpike  Co.,  1 
Rob.  263. 
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must  be  rendered  useleaa ;  or  that  Wingfield 
"Will  not  be  able  to  work  his  mill  to  advan- 
tag^e ;  and  that,  as  the  petitioner  conceives 
himself  entitled  to  a  prior  and  preferable 
right,  he  ought  not  to  be  compelled  to  re- 
duce his  dam.  The  prayer  of  the  petition 
was  for  a  supersedeas,  and  a  reversal  of 
the  order  of  Hanover  County  Court. 

The  afiBdavits  of  Thomas  Crenshaw  and 
Joel  Crenshaw  were  annexed  to  the  petition, 
verifying,  more  in  detail,  the  facts  therein 
stated. 

A  supersedeas  and  certiorari  were  awarded 
by  the  District  Court,  on  the  3d  of  May, 
1806;  and  on  the  return  of  the  latter,  the 
proceedings  of  the  County  Court  were 
brought  up,  shewing  the  application  of 
Wingfield,  to  erect  his  mill,  and  the  consent 
of  Charles  Crenshaw  to  the  order  made  in 
relation  thereto.  But  in  the  proceedings 
for  the  erection  of  this  mill,  the  name  of 
Thomas  Crenshaw  nowhere  appears.  There 
were,  however,  filed  in  the  cause,  sundry 
papers  which  proved  the  application  of 
Thomas  Crenshaw,  on  the  25th  of  May, 
1803,  for  leave  to  raise  his  dam,  and  the 
proceedings  thereon ;  but  neither  the  writ 
of  ad  quod  damnum  awarded  at  his  in> 
stance,  nor  any  inquest,  was  returned  by 
the  Sheriff;  also  copies  of  the  proceedings 
in  a  suit,  then  depending  in  the  County 
Court  of  Hanover,  brought  by  William 
Wingfield,  against  Thomas  Crenshaw,  for 
having  raised  his  dam  so  as  to  overflow  the 
mill-seat  of  the  plaintiff. 

The  District  Court  reversed  the  order  of 
the  County  Court,  granting  leave  to  Wing- 
'field  to  erect  his  mill ;  from  which  judg- 
ment an  appeal  was  taken  to  this  Court. 

Hay,  for  the  appellant,  contended  that 
the  supersedeas  had  been  improperly 
awarded  by  the  District  Court,  in  this  case, 
being  to  a  person  who  was  not  a  party  or 
privy  to  the  controversy.  The  act  of  As- 
sembly (a)  clearly  shews  that  the  Legisla- 
ture never  contemplated  the  granting 
247  of  a  supersedeas  *to  any  person  but 
the  party  aggrieved  by  the  judgment 
of  the  Court  below. 

In  England,  the  usual  way  of  correcting 
the  errors  of  inferior  Courts,  is  by  writ  of 
error:  appeals  and  writs  of  supersedeas  are 
unknown  there  as  practised  under  our  laws : 
and  in  2  Ba3.  Abr.  Gwil.  edit.  456,  it  is 
held  that  none  but  parties  or  privies  can 
bring  a  writ  of  error.  But  if  appeal,  writ 
of  error,  and  supersedeas,  be  all  the  same 
thing,  under  our  laws,  then  Thomas  Cren- 
shaw might  have  taken  an  appeal  from  the 
judgment  of  the  County  Court,  if  he  had 
made  himself  a  party ;  and  not  having  done 
so,  he  has  no  other  remedy  than  that 
pointed  out  by  the  7th  section  of  the  mill- 
law,  (b)  by  which  a  person  injured  may  re- 
cover damages,  toties  quoties,  for  any 
injuries  not  foreseen  by  the  Jury. 

In  this  case,  Charles  Crenshaw,  the  party 
to  the  record,  consented  to  the  erection  of 
the  mill.  It  would  be  attended  with  serious 
inconveniences,  if  any  other  person  not  a 
party  should  be  permitted  to  interpose. 
Thus  a  person  might  be  put  to  the  expense 
of  erecting  a  mill ;  and  even  against  the 
consent  of  the   only    interested    person,   it 

(a)  Rev.  Code,  1  vol.  p.  82. 
.       (b)  Rev.  CJode,  1  vol.  p.  IW. 


might  be  rendered  nugatory.  If  Thomas 
Crenshaw  had  a  right  to  obtain  a  super- 
sedeas, any  other  citisen  might  do  it,  within 
the  limitation  allowed  by  law. 

A  case  may  be  supposed  by  the  counsel 
on  the  other  side,  whether  the  Jury  might 
find  that  the  water  would  overflow  the  man- 
sion-house, garden,  &c.  of  another,  (which 
is  not  authorised  by  law,)  and  still  the 
Court  might  give  leave  to  build  the  mill. 
In  such  a  case,  it  may  be  asked,  what  can 
be  done?  The  answer  is;  the  party  injured 
should  apply  to  the  Court,  and  move  to  re- 
scind the  order,  on  the  ground  of  a  violation 
of  the  law ;  and  if  the  Court  refused  to  do 
it,  an  appeal  might  be  taken.  Or,  he  might 
apply  to  the  Court  of  Chancery,  as  was  done 
in  the  late  case  of  Shepherd  v.  Austin ;  and 
the  Chancellor  would  appoint  commissioners 

to  pull  the  dam  down. 
248         *None  of  the  cases  heretofore  decided 

on  the  subject  of  mills,    have  any  ap- 

?lication  to  the  case  now  before  the  Court, 
'he  case  of  Lee  v.  Turberville,(c)  affords 
no  argument  to  either  party.  The  same 
objection  was  made  in  that  case  as  in  this; 
but  the  Court  suspended  their  opinion  on 
the  point  of  law,  till  the  evidence  was  gone 
through,  and  then  decided,  on  the  evidence, 
without  entering  into  an  inquiry  as  to  the 
question  of  law.  The  next  case,  that  of 
Mayo  V.  Clarke,  (d)  is  still  less  entitled  to 
consideration ;  it  decides  nothing.  In  the 
case  originally  depending  in  the  County 
Court  they  were  both  parties. 

But  the  case  of  Sayre  v.  Grymeafe)  is  a 
leading  case,  and  decisive  of  the  present 
question.  The  Court  there  decided  that 
Grymes  should  not  have  a  supersedeas,  be- 
cause he  was  not  a  party  to  the  order  which 
he  sought  to  reverse. 

Wickham,  for  the  appellee.  There  are 
two  classes  of  cases  which  may  be  brought 
to  this  Court,  by  appeal,  writ  of  error,  and 
supersedeas.  First.  Actions  at  common 
law ;  in  all  which  there  are  parties  plain- 
tiffs and  defendants ;  and  in  which  it  is  ad- 
mitted, that  an  appeal,  writ  of  error,  or 
supersedeas,  can  only  lie  for  a  person  who 
is  a  party.  Another  class  depends  on  the 
extraordinary  jurisdiction  of  the  Courts  of 
Common  Law,  given  by  our  own  statutes, 
and  of  which  the  decisions  in  England  fur- 
nish a  prototype.  These  relate  to  mills, 
wills,  roads  and  letters  of  administration. 
In  all  those  cases  any  person,  concerned  in 
interest,  though  not  a  party  to  the  first 
proceedings,  may  obtain  an  appeal,  writ  of 
error,  or  supersedeas.  This  is  the  general 
position  laid  down  by  the  act  of  Assembly. 
In  all  such  cases,  too,  no  parties  are  named 
in  the  commencement  of  the  proceedings:  it 
is  sufficient  to  make  a  party,  for  a  person  to 
come  in  at  any  time  and  shew  his  interest. 
Can  there  be  any  doubt,  but  that  in  Eng- 
land a  person  concerned  in  interest  maj 
appeal  from  a  decision  of  the  Ecclesiastical 
Court,  though  not  a  party  in  the  first  in- 
stance? So  with  respect  to  mills,  roads, 
&c.  there  is  no  other  criterion 
249  *than  interest.  On  that  point  alone 
the  decision  of  Sayre  v.  Grymes 
turned. 


(c)  2  Wash.  162. 

(d)  2  Call.  270. 

(e)  1  Hen.  &  Munf.  404. 
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Again,  a  man  may  erect  a  mill  on  his 
own  land,  and  may  not  want  an  acre  the 
property  of  another,  condemned:  still  he 
mnst  have  an  inquest,  and  no  party  would 
appear  in  opposition.  The  uniform  prac- 
tice of  this  country  has  been  to  consider 
every  person  as  entitled  to  appeal,  or  to  ob- 
tain a  writ  of  error,  or  supersedeas,  who 
had  an  interest  in  question  concerning^ 
mills,  wills,  &c. 

It  may  be  said,  that  a  supersedeas  will 
only  lie  where  there  is  error  apparent  on 
the  face  of  the  record ;  and  some  plausibil- 
ity is  given  to  the  argument  by  the  consid- 
eration that  an  attorney  must  subscribe  a 
petition,  stating  the  error  in  the  proceed- 
ings, and  that  the  supersedeas  may  be 
granted  or  not,  at  the  discretion  of  the 
Court  or  Judge.  This  mode  of  removing  a 
cause  by  a  substantive  writ  of  supersedeas, 
is  peculiar  to  the  laws  of  our  own  coun- 
try;( a)  but  it  surely  will  not  be  said  that  it 
excludes  other  writs  of  error,  authorised  by 
common  law.  Suppose  the  plaintiff  be  dead 
before  judgment;  or  any  other  error  in  fact 
shall  have  occurred ;  will  it  be  said  that  a 
writ  of  error  coram  nobis,  will  not  lie?  The 
Court,  or  Judge  may  doubt  the  fact,  but  is 
there  any  thing  more  easy  than  to  establish 
it,  in  the  first  instance,  by  affidavit? 

In  looking  into  the  authorities,  we  find 
that  there  are  writs  of  error  in  fact,  as  well 
as  law.(b)  All  the  books  lay  it  down  that, 
in  England,  a  writ  of  error  is  granted  of 
course.  A  scire  facias  ad  audiendum  errores 
is  awarded,  and  the  parties  plead.  This  is 
intended  not  only  to  satisfy  the  Judge  but 
the  party.  There  is  nothing  in  our  law 
which  binds  the  party  down  to  errors  in  law. 
The  first  law  of  Virginia  on  this  subject  is 
to  be  found  in  Purvises  Collection,  page  32, 
where  nothing  more  was  necessary  than  for 
the  party  to  make  it  prooably  appear  that 
there  was  error;  and  on  giving  security 
he  was  entitled  to  the  writ. 

In  such  cases  as  this,  it  is  not  necessary 
to  spread  the  facts  upon  the  record,  be- 
cause they  are  examinable  in  the 
250  ^appellate  Court.  On  the  same  prin- 
ciple, a  bill  of  exceptions  will  not 
lie ;  because  the  Judge  is  to  decide  upon  the 
fact  as  well  as  the  law. 

If  the  doctrine  contended  for  on  the  other 
side  be  correct,  how  easy  would  it  be  for 
persons  to  combine,  and  erect  a  mill,  to  the 
injury  of  another  person  interested,  but  not 
a  party  before  the  Court,  and  who  would 
be  barred  of  all  redress. 

But,  it  is  said,  a  party  interested  may 
have  an  action  for  damages.  Cases  may 
occur,  in  which  no  action  would  lie.  Sup- 
pose two  persons  contending  for  a  mill- 
seat,  and  one  should  slip  into  Court,  and 
get  permission  from  a  third  person  to  build. 
For  what  would  an  action  lie?  Would  the 
person  thus  taken  by  surprise  be  entitled  to 
an  action,  because  the  other  was  perf erred 
by  the  Court?  Even  in  cases  where  an  ac- 
tion might  be  sustained,  as  for  erecting  a 
mill  to  the  annoyance  of  the  neighbourhood, 
a  man  may  have  his  garden  overflowed,  the 
air  poisoned,  &c.  and  he  is  to  wait  the  slow 
process  of  the  Court  for   damages;   when, 


^\ 


a)  Rev.  Code.  1  vol.  p.  82,  8.  64. 

2  Bac.  Abr.  Gwll.  edit  478.  tit  Error,  Let  (F.) 


perhaps,  after  a  recovery,    the   defendant 
may  not  be  able  to  pay  a  cent ! 

The  cases  of  Lee  v.  Turberville,  Mayo  v. 
Clarke,  and  Sayre  v.  Grymes,  are  relied 
upon  as  direct  authorities  in  our  favour. 
In  Liee  v.  Turberville,  it  apjiears  from  the 
record  that  the  name  of  one  of  the  parties 
is  not  mentioned  till  after  a  judgment. 
Turberville  never  came  into  Court,  till  leave 
had  been  given  to  Bushrod  to  build  his  mill. 
An  appeal  was  denied  to  Turberville  on  the 
ground  of  his  being  no  party ;  but  he  ob- 
tained a  supersedeas,  and  the  first  appear- 
ance of  his  interest  was  in  the  petition. 
The  case  of  Mayo  v.  Clarke,  was  a  super- 
sedeas to  an  order  of  the  County  Court  ap- 
pointing a  surveyor  of  a  road  as  an  existing 
one.  The  parties  had  been  in  controversy, 
whether  a  road  should  be  stopped  or  not ; 
the  Court,  without  making  any  decision  on 
that  question,  appointed  a  surveyor.  Mayo, 
not  being  able  to  find  any  order  of  Court 
establishing  the  road,  changed  his  battery 
and  applied  to  this  Court  for  a  supersedeas 
to  an  order  of  the  County  Court  appointing 
a  surveyor  to  a  road  which  never  did 
251  exist.  The  *matter  of  error,  in  this 
case,  must  have  arisen  from  the  facts 
stated  in  the  petition ;  for  the  record  is 
silent  as  to  the  facts.  The  case  of  Sayre 
V.  Grymes  was  decided,  not  on  the  ground 
that  Grymes  was  no  party  but  that  he  had 
no  interest- 

The  interest  of  the  appellee,  in  this  case, 
as  stated  in  the  petition  and  supported  by 
affidavits,  is  apparent.  1.  The  dam  of 
Wingfield  will  overflow  the  road  leading  to 
Crenshaw's  mill.  2.  Both  the  mills  cannot 
exist ;  and  the  question  is,  who  shall  have 
the  preference.  This  is  to  be  decided  upon 
a  great  variety  of  circumstances.  Our  or- 
der for  an  inquest  was  first  in  point  of 
time,  and  the^Court  ought  to  have  made  no 
decision  till  t>bth  inquests  were  returned. 
According  to  principle  and  practice  both, 
we  have  a  right  to  be  heard. 

Tuesday,  November  22.  The  Judges  de- 
livered their  opinions. 

JUDGE  TUCKER.  Wingfield  had  ob- 
tained an  order  for  erecting  a  mill ;  to  which 
Crenshaw,  upon  a  petition  preferred  to  the 
Richmond  District  Court,  obtained  a  writ 
of  supersedeas;  and  the  same  was  reversed 
by  the  District  Court.  Crenshaw's  name 
does  not  appear  in  any  part  of  the  record  of 
the  proceedings  of  the  County  Court :  and 
the  sole  question  now  before  this  Court  is, 
whether  the  writ  of  supersedeas,  was 
rightly  awarded  by  the  District  Court. 

The  District  Court  law(c)  expressly  al- 
lows an  appeal  from  the  judgment  or  sen- 
tence of  a  County  Court,  in  all  contests, 
concerning  mills: — the  55th  section  of  the 
act  also  allows  a  writ  of  error  or  super- 
sedeas, to  a  judgment  of  the  County  Court, 
where  the  same  is  of  the  value  of  ten 
pounds,  or  one  thousand  pounds  of  tobacco ; 
the  party  praying  and  obtaining  the  same, 
eutering  into  bond  with  security,  as  the 
law  directs. 

By  the  common  law  a  writ  of  error  is 
grantable  in  all  cases,  ex  debito  justitiae, 
except  in  treason  and  felony;  so  resolved 
by  ten  Judges  in  Paty's   case,  (d)     Our  law 


(c)  Rev.  Code,  1  vol.  c.  (B,  s.  58. 
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limits  the  writ  to  auch    personal   ac- 

252  tions,  as  are  of  the  value  *of  ten 
pounds,  leaving  the  right  as  at  com- 
mon law,  in  real  and  mixed  actions.  A 
supersedeas  in  Bngland  is  more  by  an  aux- 
iliary process,  and  so  it  is  in  some  instances 
in  this  country,  as  was  said  by  the  late 
President  of  this  Court  in  the  case  of  White 
V.  Jones,  (a)  But,  in  practice  it  seems  to 
be  a  substitute  for  the  writ  of  error  of  which 
there  are  few  or  no  instances  in  Vir- 
ginia, (b)  None  but  parties  or  privies  to 
the  record  can  maintain  a  writ  of  error,  in 
general,  though  a  reversioner,  or  remainder- 
man may  in  some  ca8es.'(c)  The  same  rule 
seems  applicable  to  the  writ  of  supersedeas 
from  the  general  analogy  between  them. 

Appeals  in  civil  cases  are  altogether  un- 
known at  common  law.  There  is  therefore 
not  the  same  analogy  between  an  appeal 
and  a  supersedeas,  that  there  is  between  a 
writ  of  error  and  a  supersedeas.  The  ob- 
ject of  the  appeal  is  indeed  the  correction 
of  error,  as  well  as  it  is  the  object  of  the 
writ  of  error;  but  the  one  being  a  mode  of 
proceeding  at  common  law,  and  the  other 
by  the  civil  law,  or  by  statute,  there  exists 
not  such  a  relation  between  them,  as  that 
the  one  may  be  regulated  according  to  the 
mode  to  be  observed  in  prosecuting  the 
other.  One  of  the  most  prominent  differ- 
ences between  an  appeal  and  a  writ  of  error 
is,  that  the  former  must  be  prayed  and  al- 
lowed in  the  court,  whose  sentence  or  de- 
cree is  sought  to  be  corrected ;  unless  where 
by  some  special  provision  in  a  statute,  fur- 
ther time  is  allowed  the  party.  The  latter 
being  a  writ  of  right,  and  grantable  ex 
debito  justitiae,  may  by  the  common  law, 
be  sued  out  without  leave  of  the  Court,  un- 
less barred  by  the  statute  of  limitation. 
This  distinction  will  be  found  to  run 
through  the  cases  which  arise  under  our 
statutes  allowing  an  appeal  or  writ  of 
error.  If  in  a  common  law  case,  the  party 
prays  an  appeal  in  Court,  but  not  being 
able  to  give  security  within  the  time  re- 
quired by  law,  he  loses  the  benefit  of  his 
appeal;  still  he  may  have  recourse  to  his 
writ  of  error  or  supersedeas :  because  the 
former  is  the  common  law  remedy  in  all 
cases  where  it  is  not  expressly  taken  away  by 
statute ;  and  the  latter  is  in  ordinary  cases 
a  substitute  for  it  in  this  country,  under 
the     laws     of     the    Commonwealth, 

253  *and  the  practice  of  Courts.  But  if, 
in  a  case  not  at  common  law,  an  ap- 
peal be  allowed  by  the  terms  of  a  statute, 
and  the  appeal  be  prayed  and  refused,  it 
would  seem  to  me  that  the  proper  course 
would  be  to  apply  for  a  mandamus  to  the 
Court  to  allow  the  appeal ;  because,  in  such 
a  case,  no  writ  of  error  lies ;  or,  if  the  ap- 
peal be  not  prayed  at  the  time,  that  the 
party  grieved  may,  upon  application  to  a 
Superior  Court  of  general  jurisdiction  at 
common  law,  (or  to  the  Court  of  Chancery,) 
according  to  the  nature  of  the  case,  obtain 
a  writ  of  certiorari,  according  to  the  dis- 
tinction taken  by  Lord  Ch.  J.  Holt,  in  1 
Salk.  144,  and  263,  (d)  that  wherever  a  new 
jurisdiction    is    created  by    act   of  Parlia- 


(a)  1  Wash.  118. 

(b)  2  Wasli.  168.  Lee  ▼.  Turberville. 

(c)  2  Saund.  46,  note  & 

<d)  Qreenwelt  v.  Harwell. 


ment,  and  the  Court  or  Judge  that  exercisea 
this  jurisdiction,  acts  as  a  Court  of  Record, 
according  to  the  course  of  the  common  law, 
a  writ  of  error  lies  on  their  judgments: 
but  where  they  act  in  a  summary  method, 
or  in  a  new  course  different  from  the  com- 
mon law,  a  writ  of  error  does  not  lie,  bat  a 
certiorari,  (e)  In  addition  to  this  anthoritj, 
which  appears  to  me  to  be  expressly  in 
point,  I  shall  beg  leave  to  refer  to  1  Lord 
Raym.  580,  1  Burr.  377,  2  Burr.  1040.  3 
Burr.  1458,  4  Burr.  2244,  1  Black.  Rep.  231, 
Cowper,  458,  7  Term  Rep.  373,  and  2  Sannd. 
101,  a.,  as  also,  to  what  I  have  had  occasion 
to  say  in  this  Court  on  a  former  occasion, 
in  the  case  of  Coopers  v.  Saunders,  1  Hen. 
St  Munf.  420.  Long's  case,  (f)  cited  by  Lord 
Ch.  J.  Holt,  12  Mod.  390,  (g)  deserves  no- 
tice. He  was  found  guilty  of  felony,  in  the 
Court  of  the  City  of  Norwich,  and  burnt  in 
the  hand ;  and  held  a  writ  of  error  wonld 
not  lie,  because  no  judgment  of  attainder, 
but  that  it  might  be  removed  by  certiorari; 
and  so  it  was:  and,  for  faults  in  the  con- 
viction, quashed,  and  the  party  restored  to 
his  goods  and  chattels.  In  the  present  case 
I  do  not  mean  to  give  any  opinion  whether 
the  party  obtaining  the  writ  of  supersedeas, 
would  have  obtained  a  certiorari,  inasmuch 
as  his  name  is  not  in  the  record;  nor  do  I 
mean  to  point  out  any  other  remedy  (though 
I  think  he  certainly  was  not  without  a 
proper  one)  adapted    to    the    nature  of  his 

case. 
254  *But    it    is  proper  to  consider  this 

subject    in    relation    to   several  cases 
which  have  occurred  in  this  Court. 

In  the  case  of  Lee  v.  Turberville,  (h)  an 
appeal  from  the  sentence  of  the  County 
Court  was  prayed  but  refused.  The  District 
Court  granted  a  supersedeas,  and  the  ob- 
jection to  that  mode  of  removing  the  cause 
was  taken  in  this  Court :  it  does  not  appear 
that  any  opinion  was  given  by  the  Court 
upon  that  point;  they  reversed  the  judg- 
ment of  the  District  Court,  which  they 
ought  to  have  done,  if  the  supersedeas  was 
not  properly  awarded,  according  to  the  de- 
cision of  this  Court  in  Coopers  v.. Saunders; 
but,  instead  of  dismissing  the  writ  of  su- 
persedeas, as  was  done  in  the  last  mentioned 
case,  as  to  the  appeal,  they  affirmed  the 
judgment  of  the  County  Court  upon  the 
evidence.  This  certainly  appears  very  like 
an  approbation  of  the  conduct  of  the  Dis- 
trict Court  in  awarding  the  writ  of  super- 
sedeas ;  though  it  erred  upon  the  merits. 

In  the  case  of  Mayo  ▼.  Clarke,  (i)  Mayo 
had  petitioned  the  District  Court  of  Rich- 
mond, for  a  writ  of  supersedeas  to  an  order 
of  Powhatan  County  Court  for  altering  a 
road,  which  the  District  Court  refused. 
Mr.  Randolph  moved  for  a  mandamus  to 
the  District  Court  to  compel  them  to  grant 
the  supersedeas.  The  Court  informed  him 
that  a  mandamus  was  not  a  proper  remedy. 
I  think  it  might  have  been  added  that  this 
Court  has  no  power  to  grant  a  writ  of  man- 
damus, that  power  being  expressly  reserved 
to  the  General  Court.  Rev.  Code,  1  vol.  c. 
65,    s.    4.     Mr.  Randolph  then  moved  for  a 


'e)  Comyns  Rep.  80,  S.  P. 
\{)  8  Cro.  or  Cro.  EIlz.  489. 

.g)  In  the  case  of  Doctor  Oreenyille  v.  The  Col- 
lege  of  Physicians. 
8  Wash.  162. 
Call.  J7  6. 


egeof 
(h)  8 
(1)«< 


654 


3  HEN.  &M. 


WiNGPiBi<D  V,  Crenshaw. 


266-267 


supersedeas,  which  was  granted,  and  the 
judgment  of  the  District  Court  reversed, 
November  18,  1803. 

Another  case,  Noel  v.  Sale,  (a)  was  where 
an  appeal  had  been  prayed  and  allowed 
from  the  sentence  of  the  County  Court  of 
Kssex,  to  the  District  Court,  where  the 
same  was  afiBrmed.  To  that  judgment  Noel 
obtained  a  writ  of  supersedeas  from  this 
Court,  and  the  judgment  was  affirmed  here. 
All  these  cases  are  in  principle  expressly 
contrary  to  the  conclusions  which  would 
seem  inevitably  to  follow,  from  the  distinc- 
tion taken  by  Lord  Ch.  J.  Holt,  in  the 
cases    before    cited,    and    uniformly 

255  acted  upon  in  England,  from  ^whence 
our    rules  of   jurisprudence  in    cases 

not  provided  for  by  statute  are  uniformly 
supposed  to  be  borrowed.  For  in  the  first 
case,  the  writ  of  supersedeas  was  granted  to 
the  judgment  of  a  new  Court  not  proceed- 
ing in  that  instance,  according  to  the  rules 
of  the  common  law ;  and  in  the  two  last 
the  same  writs  were  awarded  from  this 
Court  to  the  District  Court.  But  this  Court 
can  only  grant  writs  of  error  and  super- 
sedeas upon  the  same  principles  as  the  Dis- 
trict Courts  can  grant  them  to  the  County 
Courts.  Consequently,  if  the  District  Court 
could  not  award  a  supersedeas  in  a  mill-case 
to  the  County  Courts,  neither  could  this 
Court  to  the  District  Court.  After  the  case 
of  Lee  V.  Turberville  had  been  solemnly 
argued  upon  that  very  point,  it  seems  diffi- 
cult tu  suppose  the  Court  did  not  recollect 
it,  when  the  case  of  Noel  v.  Sale  occurred, 
not  four  years  after,  and  without  any 
change  of  the  Judges. 

But  a  more  apposite  case  to  the  present, 
may,  I  think,  be  found  in  1  Hen.  &  Munf. 
Rep.  404.  (b)  In  that  case  Mr.  Grymes  had 
obtained  a  writ  of  supersedeas  from  the 
District  Court  of  K.  and  Q.  to  an  order  of 
Middlesex  Court,  granting  administration 
of  the  estate  of  P.  L.  Grymes,  Esq.  with 
the  will  annexed,  to  Mr.  Sayre.  Mr. 
Grymes's  name  did  not  appear,  in  any  part 
of  the  record*.  So  that  it  did  not  appear  to 
this  Court,  that  he  was  either  a  party, 
privy,  or  in  any  wise  interested  in  the  grant 
of  administration  :  and  for  that  reason,  this 
Court  was  of  opinion  that  the  writ  of  su- 
persedeas should  be  quashed  as  improvi- 
dently  granted.  The  two  cases  are  perfectly 
alike  upon  this  point.  And  therefore, 
without  giving  any  opinion  upon  the  gen- 
eral question,  I  am  of  opinion  that  the  writ 
of  supersedeas  ought  to  be  quashed  as  im- 
providently  granted. 

JUDGE  ROANE.  Two  questions  occur 
in  the  case  before  us :  1st.  Whether  the  ap- 
pellee is  a  party  competent  to  obtain  a  su- 
persedeas in  this  case ;  and  2dly.  Whether  a 
supersedeas  is  a  proper  remedy,  there  be- 
ing no  error  apparent  on  the  record;  what- 
ever error  may  exist  being  dehors  thereto, 
and  arising  out  of  the  testimony  upon 

256  which    the     judgment  was  'founded. 
As  to  the  first  question,  it  is  provided 

that  the  '*  party"  praying  a  supersedeas, 
shall  petition  the  District  Court,  &c.(c) 
This  term  party  is  far  more  specific  than 
the  word  person  used  in  the  preceding  sec- 


(a)  1  Call,  496^ 


Sayre  V.  Grymes. 
(c)  Rev.  Code,  1  vol.  p.  82,  s.  M. 


tion.  The  words  of  that  section  are, 
'* where  any  person  or  persons,  &c.  shall 
think  themselves  aggrieved,  &c.  or  where 
the  contest  shall  be  concerning  mills,  roads, 
Ac.  such  person  may  enter  an  appeal  from 
the  judgment  or  sentence,"  &c.  Now  this 
word  person  has  been  always  construed  to 
mean  a  person  party  to  the  contest  or  the 
judgment ;  and  that  construction  is  rendered 
more  proper  as  to  the  ciase  in  question  by 
the  use  of  the  word  party:  but  the  word 
"contest"  puts  it  beyond  controversy,  that 
there  can  only  be  an  appeal  in  the  case  of 
mills,  &c.  where  there  has  been  a  contest ; 
and  that  in  favour  of  one  of  the  parties  to 
the  controversy.  On  his  ground  the  opin- 
ion of  this  Court  went,  in  the  case  of  Sayre 
V.  Grymes,  and  in  several  other  cases.  In 
the  case  before  us  it  was  competent  to  any 
person  interested  in  defeating  the  applica- 
tion for  the  mill,  (and  not  those  only  who 
are  returned  by  the  inquisition  as  inter- 
ested, )  to  contest  the  motion  in  the  Court 
below ;  which  having  done,  he  was  thereby 
made  competent  to  carry  the  case  to  a  su- 
perior tribunal.  I  infer  this  because  it  is 
provided  that  if  it  appears  by  the  inquest, 
or  other  evidence,  that  the  mansion-house, 
&c.  of  any  person  will  be  taken  from  him, 
leave  shall  not  be  given;  or  if,  all  cir- 
cumstances weighed,  it  be  not  deemed  rea- 
sonable to  give  the  leave,  such  leave  shall 
be  withheld ;  but  this  provision  w6uld  be  a 
dead  letter,  if  those  whose  interests  and 
situation  enable  them  to  know  and  exhibit 
the  facts  were  not  permitted  to  come  for- 
ward and  establish  them. 

The  case  before  us  (as  made  by  the  affi- 
davits) exhibits  a  strong  firround  of  objec- 
tion to  the  mill  in  controversy;  but,  on'  this 
point,  this  case  must  stand  or  fall  by  the 
general  principle;  and,  however  competent 
it  may  be  for  a  party  obtaining  leave  to 
build  a  mill,  to  hold  himself  in  readiness 
to  defend  his  judgment  against  the  attacks 
of  those  who  are  parties  to  the  pro- 
257  ceeding,  it  would  be  productive  *of 
vast  injury  and  inconvenience  to  hold 
him  so  liable  in  relation  to,  perhaps, 
hundreds  of  citizens,  who  may  think  them- 
selves even  slightly  or  collaterally  inter- 
ested. Such  a  construction  would  place  the 
applicants  for  mills  on  a  very  uncertain 
footing;  whereas  a  contrary  construction 
would  generally  be  productive  of  no  incon- 
venience, as  the  proceedings  in  the  case  of 
mills  are  of  public  notoriety,  and  all  per- 
sons interested  have  consequently  an  early 
opportunity  to  come  forward  and  make 
known  their  objections;  or,  if  this  be  not 
done,  their  action  for  damages  for  injuries 
is  expressly  reserved  to  them. 

As  to  the  2d  question,  if  the  foregoing 
idea  be  correct,  there  is  no  absolute  neces- 
sity for  deciding  it:  but,  as  this  subject 
has  several  times  presented  itself  to  the 
Court,  it  may  be  useful  now  to  say  some- 
thing concerning  it.  I  cannot  find  that 
this  question  has  ever  been  decided  by  this 
Court.  In  the  case  of  L^ee  v.  Turberville  the 
point  was  (expressly)  left  undecided:  and 
in  Mayo  v.  Clarke, (d)  the  Court  said  there 
were  sufficient  grounds,  upon  the  record, 
for  the  District  Court  to  award  the   writ  of 


(d)  8  Call.  889. 
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supersedeas.  The  case  of  Noel  v.  Sale  (a) 
exhibits  no  decision  upon  the  subject,  as 
that  case  was  carried  to  the  District  Court 
by  way  of  appeal,  (and  not  supersedeas, ) 
and  this  Court,  on  a  supersedeas,  affirmed 
the  judgment  of  the  District  Court  affirm- 
ing that  of  the  County  Court,  because  non 
constat  but  that  it  appeared  to  the  District 
Court,  by  the  evidence  properly  introduced 
on  the  appeal,  that  there  was  irregularity 
or  misconduct  sufficient  to  warrant  the 
judgment  quashing  the  inquisition. 

Taking  up  this,  then,  as  an  undecided 
question,  the  construction  of  the  act  in  re- 
spect to  writs  of  supersedeas,  seems  to  be 
properly  restricted  by  the  requisition  con- 
tained in  it  relative  to  the  certificates  of 
counsel;  i.  e.  to  errors  apparent  *4n  the 
proceedings."  With  respect  to  these,  the 
counsel  learned  in  the  law  are  competent  to 
pass  their  judgment:  but  the  act  could 
never  have  meant  to  assign  to  them  the 
function  of  weighing  testimony,  and 

258  estimating   ^credibility.      This    con- 
struction    is    also    very    reasonable. 

Where  an  appeal  is  taken,  in  such  cases, 
and  tried  immediately,  (as  is  the  practice  in 
the  appellate  Courts, )  no  injury  can  accrue 
to  parties  from  the  death  or  removal  of  wit- 
nesses :  but,  as  a  supersedeas  may  be  had  at 
any  time  within  five  years,  it  is  evident 
that,  if  this  remedy  be  construed  to  extend 
to  cases  involving  testimony,  the  lapse  of 
several  years  since  the  rendition  of  the 
judgment  would  produce  great  injuries 
arising  from  the  causes  aforesaid.  I  say 
nothing  on  the  point  whether  a  writ  of 
error  would  lie  in  such  case:  while,  on  one 
hand,  it  would  be  equally  liable  to  this  last 
objection ;  on  the  other,  there  is  no  expres- 
sion in  any  statute  restricting  it  to  enora 
apparent  in  the  proceedings  only. 

According  to  this  construction,  the  par- 
ties have  at  least  one  mode  by  which  the 
whole  testimony  may  be  re-examined  by 
the  Superior  Court :  but,  in  such  case,  the 
appeal  must  be  taken  at  once,  and  speedily 
decided ;  thereby  steering  clear  of  injuries 
arising  from  the  loss  of  evidence:  and,  on 
the  other  hand,  when  a  mode  of  appealing 
is  to  be  resorted  to,  after  the  lapse  of  sev- 
eral years,  and,  perhaps,  after  deaths  of  the 
adverse  witnesses,  it  is  just  that  the  only 
permissible  ground  of  exception  should  per- 
manently appear  in  the  record. 

On  this  ground,  therefore,  (without  giv- 
ing any  opinion  as  to  the  competency  of  a 
writ  of  error  in  point  of  fact  in  the  present 
case,)  I  conclude  that  a  supersedeas  is  a 
proper  mode  of  appealing  in  cases  only 
where,  on  the  face  of  the  record,  it  appears 
that  the  proceedings  are  erroneous. 

JUDGE  FLEMING.  It  appearing  that 
the  appellant,  William  Wingfield,  and 
Charles  Crenshaw  were  the  only  parties  be- 
fore the  County  Court  of  Hanover,  in  the 
proceedings  stated  in  the  record,  brought 
up  by  virtue  of  a  certiorari  issued  from 
the  Clerk's  office  of  the  District  Court  of 
Richmond,  by  order  of  the  said  Court,  in 
which  the  name  of  Thomas  Crenshaw  is 
not  mentioned ;  it  appears  to  me  that 

259  a    supersedeas  '^could    not    lie   in  his 
name,  to  the  order  of  Hanover  Court, 

giving    Wingfield  leave  to  build  a  mill  ac- 


(a)  1  Call,  495. 


cording  to  the  prayer  of  his  petition.  If 
the  appellee  is  aggrieved  by  the  order  be 
may  seek  redress  by  another  remedy. 

I  am  therefore  of  opinion  that  the  super- 
sedeas ought  to  be  quashed,  and  the  judg- 
ment of  the  District  Court  reversed. 


Wright  V.  Dawney. 

Saturday.  November  26. 1806. 

Superior  Courts  of  Chancery— Appeols  from  laterlocu- 
tory  Decrees— Term  of  Court*— The  power  of  the 
Superior  Courts  of  Chancery  to  inrant  appeals 
from  interlocQtory  decrees.  In  certain  cases,  is 
not  limited  to  the  terms  at  wliich  such  decrees 
were  rendered:  but  may  be  exercised  at  any  sab- 
sequent  term. 

In  this  case  the  Chancellor  for  the  Rich- 
mond District,  at  a  subsequent  term,  after 
the  vacation  in  which  he  refused  an  ap- 
peal from  his  interlocutory  decree  between 
the  same  parties, (b)  granted  an  appeal 
under  the  act  of  Assembly,  (c) 

Williams  moved  to  dismiss  this  appeal 
as  improvidently  granted,  saying  the  Chan- 
cellor had  no  right  to  allow  it  after  the 
term  at  which  the  decree  was  entered. 

JUDGE  TUCKER  said  that,  as  to  final 
decrees,  the  power  of  the  Court  ceased  at 
the  end  of  the  term ;  but  over  interlocu- 
tory decrees  it  always  continues;  for  the 
Chancellor  may,  at  any  subsequent  term, 
set  such  decrees  aside,  and  therefore  may 
grant  appeals  from  them. 

JUDGE  ROANE  observed  the  great  in- 
convenience which  would  result  from  the 
construction  of  the  law  contended  for  by 
the  counsel  of  the  appellee.  This  court 
having  decided  that  appeals  from  interloc- 
utory decrees  cannot  be  granted  by  the 
Chancellor  in  vacation,  it  might  happen 
that  the  party  aggrieved  by  a  decree  would 
be  deprived  of  his  appeal  altogether,  if  it 
could  not  be  allowed  him  at  a  subsequent 
term,  since  he  might  be  absent  when 
260  the  decree  was  ^rendered,  and  know 
nothing  of  it  until  after  the  term. 
Such  a  construction  should  prevail  as  ad- 
vances the  object  the  L/egislature  had  in 
view,  which  was  the  convenience  of  the 
people:  and,  moreover,  no  words  exist 
in  the  act  restiicting  the  power  of  the 
Chancellor  to  the  term  when  the  interlocu- 
tory decree  was  entered. 

JUDGE  FLEMING  was  of  the  same 
opinion ;  and  the  motion  was  unanimously 
overruled.  

Moore  v.  Chapman. 

Monday,  November  28, 1806. 

Trespass— Assault  and  Battery  and  False  ImprlsoaflMat 

—Cmat  at  Bar.— Trespass  for  assault  and  battery. 
and  false  imprisonment  will  not  lie  airainst  the 

?ilalntiff,  forsulnfir  out  a  writ  of  capias  ad  satis- 
aclendum,  and  causinsr  the  defendant  to  be  ta^en 
in  execution,  while  he  was  attendinff  Court  as  a 
witness,  under  the  protection  of  a  subpoena,  al- 
thouffh  the  debt  for  which  the  execution  issued 
had  been  previously  paid. 
Same— Same— Process  Unsuperseded.t- Nor  can  any 
action  be  sustained,  as  it  seems,  till  the  process  of 
execution  be  quashed,  or  superseded. 


*See  monofnraphic  note  on  "Appeal  and  Error** 
appended  to  Hill  v.  Salem,  etc.  Turnpike  Ox,  1 
Bob.  268. 

(b)  2  Hen.  &  Munf.  p.  12. 

(c)  Rev.  Code,  I  vol.  c  283,  s.  1,  p.  875. 

tPaise  Imprisonment- Process  Unsupersedsd.— To 
the  point  that  the  defendants  are  not  liable  in  an  ac- 
tion of  trespass  for  false  imprisonment  while  the 
warrant  remains  unsuperseded,  see  the  principal 
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This  was  a  supersedeas  to  a  judgement 
of  the  District  Court  held  at  Hay  market, 
reversing  a  judgment  of  the  County  Court 
of  Fairfax. 

Moore  brought  an  action  against  Chap- 
man in  the  County  Court  of  Fairfax;  the 
declaration  charges  an  assault,  battery, 
and  false  imprisonment  of  the  plaintiff 
by  the  defendant,  on  such  a  day,  at  the 
Parish  of  Fairfax,  in  the  County  of  Fair- 
fax. The  defendant  filed  certain  pleas,  not 
in  the  record,  (neither  is  the  nature  of  them 
mentioned,}  which,  by  consent,  were  after- 
wards withdrawn;  and,  thereupon,  he 
pleaded  not  guilty;  and,  by  consent,  leave 
was  granted  him  to  give  all  matters  in 
evidence  at  the  trial  that  he  could  have 
specially  pleaded.  After  which,  the  parties 
went  to  trial ;  when  a  bill  of  exceptions  was 
filed  by  the  defendant's  counsel;  stating 
that,  on  the  trial,  the  plaintiff  offered  evi- 
dence to  prove  that,  on  the  application  of 
one  Willoughby  Tebbs,  an  execution  was 
issued  by  the  Clerk  of  Dumfries  D.  C.  on 
behalf  of  the  defendant  Chapman,  against 
the  body  of  the  plaintiff,  for  371.  2s.  7d. 
with  interest  thereon  and  costs,  which 
execution  was  not  directed  to  any  Sher- 
iff, but  was  put  into  the  hands  of  the 
261  said  defendant;  *who,  it  was  proved, 
had  given  the  Clerk  written  instruc- 
tions to  issue  the  same ;  that  the  said  exe- 
cution was  thereafter  delivered  to  the 
sheriff  of  Prince  William  County;  but,  by 
whom,  it  was  not  served :  and,  further,  that 
the  plaintiff  was  a  resident  of  Fairfax  ever 
since  and  before  the  issuing  the  execution ; 
and  that,  ** whilst  he  was  sojourning  for  a 
time  in  the  County  of  Prince  William,  be- 
ing then  and  there  regularly  summoned  by 
subpoena  to  attend  the  Court  of  that  County 
as  a  witness,  the  Sheriff  of  Prince  William 
seized  his  body,  and  held  him  in  custody  for 

the  space  of ,  until  he  shewed  that 

he  was  attending  the  County  Court  of  P. 
W.  on  a  summons,  when  he  was  immediately 
discharged:"  but  that  the  said  arrest  and 
imprisonment  was  made  without  any  di- 
rection of  the  plaintiff  (it  is  supposed  it 
should  be  the  defendant  in  this  action) 
other  than  before  mentioned:  and  further, 
that  the  plaintiff's  counsel  alleged,  and 
gave  evidence  to  prove  that  the  judgment, 
upon  which  the  execution  was  issued,  had 
been  paid  and  satisfied,  by  the  plaintiff  to 
Tebbs,  to  whom  it  was  assigned.  Where- 
upon the  counsel  for  the  defendant  requested 
the  opinion  of  the  Court  whether  the  evi- 
dence aforesaid  was  proper  to  be  submitted 
to  the  Jury  in  support  of  the  issue  on  the 
part  of  the  plaintiff;  and  whether  the  dec- 
laration was  not  too  general,  and  should 
not  have  stated  the  nature  of  the  action ;  and 

cited  In  Stanton  v.  Seymour,  22  Fed.  Cas.  1074. 
See  monofiraphlc  note  on  "Assault  and  Battery" 
appended  to  Roadcap  v.  Slpe.  6  Gratt.  213.  and 
monoflrraphic  note  on  "False  Imprisonment''  ap- 
pended to  Jones  V.  Commonwealth,  1  Rob.  748. 

Province  of  Jury— Weight  of  Evidence. -Several  late 
Virginia  cases  cite  the  principal  case  to  support  the 
proposition  that  when  the  evidence  Is  parol,  any 
opinion  given  by  the  court  as  to  the  weight,  effect 
or  sufBclency  of  the  evidence  submitted  to  the  jury. 
or  any  assumption  of  fact  as  proved,  is  an  Invasion 
of  the  province  of  the  jury.  Cornett  v.  Rhudy,  80 
Va.  716:  Richmond,  etc.,  R.  R.  Co.  v.  Noel,  86  Va.  24, 
0  S.  E.  Rep.  478;  Tyler  v.  Chesapeake,  etc.,  R.  R.  Co.. 
88  Va.  804, 18  S.  E.  Rep.  075.  See  foot-notes  to  Fisher 
V.  Duncan.  1  Hen.  &  M.  663;  Ross  v.  GUI,  1  Wash.  87; 
Davis  V.  Miller,  14  Gratt.  8. 


whether    the  issuing^  of   an  execution  from 

the    District  Court   to Sheriif ,  which 

was  served  by  the  Sheriff  of  Prince  William 
County,  would  support  an  action  of  trespass 
for  a  false  imprisonment.  The  Court  in* 
structed  the  Jury,  that,  if  they  should  find 
from  the  evidence  that  the  judgment  was 
paid  before  the  issuing  of  the  execution, 
then  the  action  a'foresaid,  on  the  dec- 
laration aforesaid,  could  be  well  sus- 
tained, on  the  evidence  aforesaid.  The 
bill  of  exceptions  was  sealed.  There  was 
a  verdict  and  judgment  for  601.  dam- 
ages, which  was  afterwards  reversed  by 
the  District  Court;  to  which  judgment 
of   reversal     a    writ    of   supersedeas     was 

granted  by  a  judge  of  this  Court. 
262  ^Randolph,  for  the  plaintiff  in  error. 

The  action  was  properly  instituted 
against  Chapman.  He  ordered  the  execu- 
tion in  his  own  name,  and  put  it  into  the 
hands  of  Tebbs.  It  was  by  his  procurement 
that  the  imprisonment  happened ;  and  there- 
fore he  is  responsible. (a) 

Although  an  action  for  false  imprison- 
ment might  have  been  proper,  yet  trespass, 
assault  and  battery,  and  false  imprison- 
ment, was  equally  so.  The  payment  of  the 
judgment  to  Tebbs,  to  whom  it  had  been 
assigned,  operated  as  a  discharge,  and  as  if 
there  had  been  no  execution  at  all.  An 
action  for  false  imprisonment  lies,  where- 
ever  a  person  is  arrested  either  by  void  or 
irregular  process;  or  where  the  Court  has 
no  jurisdiction,  or  exceeds,  or  does  not  pur- 
sue it.(b) 

Botts,  for  the  defendant  in  error,  relied 
on  the  following  points ;  1.  That,  if  a  plain- 
tiff in  a  judgment,  after  payment  of  the 
same,  cause  an  execution  to  be  levied,  no 
action  will  lie  for  such  vexation ;  but  the 
redress  will  be  in  a  summary  way,  before 
the  Court  whose  process  is  abused,  or  by 
injunction,  (c)  Suppose  a  person,  think- 
ing he  had  a  right  of  action,  should 
bring  a  suit,  and  on  the  trial,  the  Jury 
should  find  for  the  defendant;  would  it 
be  said  that  he  was  liable  to  an  action 
for  the  arrest?  How  much  stronger  is  the 
case  where  a  party  has  the  judgment  of 
a  Court!  If  an  action  will  lie  in  this  case, 
it  will  lie  in  every  one  where  the  defend- 
ant is  held  to  bail,  and  the  plaintiff  fails 
in  his  suit. 

2.  That,    in  a  case    like    this,  a    general 
declaration    in    trespass,    assault    and   bat- 
tery,    and    false    imprisonment,   can 
263      *not  answer    the   only  end  of  one,  to 
apprise  the  opposite  party  that  a  ques- 


(a)  2  W.  Black.  Rep.  1055,  Rafael  v.  Verelst. 

(b)  Esp.  N.  P.  320, 330. 

(c)  1  Bac.  Abr.  GwU.  ed.  809,  tit  Audita  Querela, 
let.  B.  note  at  bottom,  cites  4  Mod.  14,  Baug-h  v. 
Killingworth.(l) 


(1)  In  the  late  editions  of  Bacon's  Abridg-ment 
there  Is  a  quajre  whether  a  special  action  on  the 
case  would  not  lie?  The  above  dictum  is  taken 
from  the  argument  of  Tremalne,  Serjeant.  In  the 
case  of  Baugh  v.  Killlngworth ;  and  although  the 
reporter  says,  "For  these  reasons  the  judgment 
was  stayed,"  yet  the  case  only  proves,  that  an  ac- 
tion on  the  case  will  not  lie  asrainst  a  person  for 
suing-  another  in  the  Sheriff's  Court.  In  London, 
for  rent  due  In  the  country.  To  support  the  doc- 
trine laid  down  by  Serg^eant  Tremalne,  a  reference 
Is  made  to  Cro.  Jac.  133,  Lady  Waterhouse  v.  Bawde: 
but  that  case  only  establishes  the  position,  that  an 
action  will  not  lie  for  suing^  In  a  proper  Court, 
though  there  be  no  cause  of  action.— Note  in  Origi- 
nal Edition. 
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tion  of  payment  was  to  be  litigated; 
though  such  declaration  might  well  put 
him  off  his  'guard,  by  removing  all  suspi- 
cion of  such  question,  and  by  alluring  him 
into  exclusive  preparation  for  another. 

In  order  to  connect  the  Sheriff  with  the 
plaintifiF,  the  whole  proceedings  should  have 
been  stated.  On  the  same  principle,  it  was 
decided  in  the  case  of  Averton  and  wife  v. 
Hudson,  (a)  that  general  indebitatus  assump- 
sit would  not  lie  against  the  high  Sheriff 
for  money  received  by  his  deputy;  but 
that  the  declaration  should  have  contained 
a  specification  of  the  fact.  The  same 
principle,  as  to  the  contents  of  a  declara- 
tion, is  laid  down  by  the  President  in 
delivering  his  opinion  in  the  case  of  Chi- 
chester V.  Va8s.(b)  If  the  object  of  a 
declaration  be  to  appraise  the  defendant  of 
the  cause  of  action,  it  would  be  as  well  to 
have  no  declaration,  as  such  an  one  as  this. 
Wherever  there  is  a  special  contract,  or  a 
special  cause  of  action,  the  plaintiff  must 
give  notice  of  it  in  his  declaration;  and 
can  never  be  permitted  to  turn  the  gen- 
erality of  the  count  into  a  surprise  upon  the 
defendant,  (c) 

3.  That  whatever  injury  was  proved,  was 
not  sustained  immediately  by  the  defend- 
ant's act  of  issuing  the  execution,  or  deliv- 
ering it  to  Tebbs,  or  to  the  Sheriff,  (if  he 
did  so  deliver  it  to  either, )  but  the  sole 
injury  was  from  the  seizure  of  the  plain- 
tiff's person  by  the  officer,  without  any  new 
act  of  the  defendant's;  which  injury  was 
consequential  to  the  said  issuing  or  deliv- 
ery, so  as  to  fit  the  remedy  of  an  action  of 
trespass  on  the  case,  (d) 

4.  That  a  writ  emanating  from  a  court  of 
competent  jurisdiction,  cannot  be  the  me- 
dium of  a  trespass,  assault  and  battery,  and 
false  imprisonment,  with  force  and  arms,  (e) 

5.  That,  upon  a  fair  construction  of  the 
opinion  of  the  Court,  nothing  was  referred 
to  the  Jury  but  the  question  of  payment; 
on  proof  of  which,  according  to  that  in- 
struction, the  action  could  be  well  sustained 
on  the  evidence  given ;  thereby  discharg- 
ing the  Jury  from  a  consideration  of 

264  the  *weight  or  sufficiency  of  the 
evidence  touching  the  issuing  and 
levying  of  the  execution ;  and  precluding 
them  from  the  inquiry  whether  the  execu- 
tion went  out  of  the  hands  of  the  defendant 
by  design,  fraud,  or  accident;  since,  with- 
out evidence  of  either,  the  action,  in  the 
opinion  of  the  Court,  could  be  supported. 
That  the  Court  cannot  instruct  the  Jury  on 
the  weight  or  sufficiency  of  the  evidence, 
is  a  position  which  has  been  established  by 
many  decisions,  (f) 

Friday,  December  2.  JUDGE  TUCKER, 
after  stating  the  case,  proceeded: 

The  consent  entered  in  the  County 
Court,  that  the  defendant  might  ^ive  in 
evidence  upon  the  trial  of  the  issue  joined, 
any  thing  which  he  could  have  specially 
pleaded,    takes   away  all    objection    to    his 


(a)  2  Wasli.  179. 

(b)  1  Call,  104. 


(c)  Per  LORD  Mansfield.  In  Weston  ▼.  Downes, 
DoufiT.  23,  24,  and  in  Lonff champ  v.  Kenny.  Doug. 
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(d)  Bull.  N.  P.  13. 

(e)  8  Term  Rep.  188.  Belk  v,  Broadbent 

(f )  1  Wash.  90.  in  the  case  of  Ross  v.  Gill,  &c..  Ibid. 
209.  Keel  and  Roberts  v.  Herbert;  1  Hen.  &  Munf. 
bOS,  Fisher's  Executor  v.  Duncan  and  TurnbuU.         < 


not  having  pleaded  a  regular  judgment  of 
the  District  Court,  as  a  justification  of  the 
arrest  of  the  defendant  upon  the  execution : 
an  omission  which  otherwise  might  have 
been  fatal.  The  plaintiff's  own  evidence, 
however,  as  stated  in  the  bill  of  exceptions, 
shews  that  there  had  been  a  regular  judg- 
ment of  a  Court  of  Record ;  and  by  the  act 
of  1792,  (g)  the  practice  of  issuing  execu- 
tions, without  being  directed  to  any  sheriff, 
(however  irregular  at  common  law,)  has 
received  a  sanction  which  nothing  but 
an  express  legislative  act  would  ever  hare 
obtained  for  it  in  a  Court  of  Common  law. 
Having  thus  disposed  of  these  points,  it 
remains  to  consider, 

1.  Whether  the    plaintiff's  action,    under 
the  circumstances    of    this   case,    will  lie? 
And  there   can    be  no  doubt,  that,  where  a 
party  is  taken  in  custody  upon  a   process, 
which  is  for  any  reason  void ;  as  if  a  capias 
ad  satisfaciendum  be  sued    out   against  ao 
executor   or   administrator,  on   a  judgment 
obtained   against   him   for   a   debt  due  by 
his  testator,  without  establishing  a  devas- 
tavit ;  such  writ  is  merely  void,  and  an  ac- 
ti'^n  of   trespass    and    false    imprisonment 
lies  against  the  plaintiff  suing  out  the 
265      writ,  though    not  ^against    the  Sher- 
iff, (h)     So,    if   a    term  intervene  be- 
tween the  teste  and  the  return  of   a  capias. 
(i)     But,    it    would    seem    that,  where  the 
process  is  irregular  only,    the  plaintiff,   at 
whose  suit  the  arrest  is  made,  is  not   liable 
to  an  action  of  trespass,  until  the  writ  is  su- 
perseded.    For,  per  BuUer,  Judge,  till  then, 
it  is  a  justification,  (k)     And  the  same  doc- 
trine seems  to    be   recognised    in  2  Blacks. 
Rep.  846,(1)   867,(m)    1191,(n)   1194,3  Wil- 
son,   342,(1)    345,      3    Wilson,     376,  (m)    1 
Strange,    509.  (o)     But,    in  the  case  before 
lis,  the  process  was   not  void,    for    there  is 
shewn  to  have  been  a  judgment  upon  which 
it  was  founded,  which    is    not    alleged  to 
have  been   unduly    obtained,    or   reversed. 
The   defendant,    if    he    had  paid  the  debt, 
ought,  according  to  the  authority  of  Judge 
BuUer,    applied  to  the  District  Court  to  sn- 
persede,  or  quash  the  second  execution,  thns 
vexatiously  sued  out,  before  he  brought  his 
action.     And  there  seems  to  me  to    be  very 
strong    reasons  in  favour  of   this    prelimi- 
nary course  of  proceeding.     For,  otherwise, 
the  satisfaction  and  discharge  of  every  debt 
for  which  a   judgment   is  recovered  in  the 
highest    Court   of  Record    in  the   country, 
may  be   collaterally   inquired    into    in  any 
inferior  Court  in  the  country.     Whereas  it 
belongs,    exclusively,    I   conceive,    to  the 
Court  where  the  judgment   is  recovered  to 
determine    whether    that     judgment    hath 
been  actually  satisfied  and   discharged.    A 
contrary  practice  would  introduce   number- 
less inconveniences,    since  every  execution 
issued  from  one  Court,   and  served,  may  be 
the  parent    of  a  dozen   other    suits  in  other 

(fir)  Rev.  Code,  I  vol.,  c.  76.  s.  89. 

<h)  8  Blacks.  Rep.  860,  Barker  ▼.  Braham:  8  Wilscm. 
868  S.  C:  8  Blacks.  Rep.  1192.1108.  1194.  CaxneroD  ▼. 
Lightfoot  See  also  8  T.  R.  188.  Belk  v.  Broadbent  & 
Wife. 

(1)  8  Blacks.  Rep.  845.  Parsons  v.  Lloyd:  8  WUson. 
841,  S.  a 

(k)  Dong.  668.  Tarlton  v.  Fisher. 

^1)  Parsons  v.  Lloyd. 

,m)  Barker's  Administrator  y.  Braham,  Ac 


(n)  Cameron  v.  Llffhtfoot 
(o)  Philips  y.  Biron. 


fJV< 


a  HEN.  &  M. 


Craigkn  bt  ai,.  v.  Thorn  bt  ai,. 
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Courts.  And  there  ia  an  additional  reason 
for  this  conatraction  given  by  Ld.  Ch.  J. 
Grey.  * 'Trespass,  (by  the  way,)  says  his 
Ivordship,  must  be  certain,  and  either  an 
injury  or  not,  at  the  time  of  the  act  done. 
It  cannot  depend  on  the  subsequent  discre- 
tion of  the  Court,  in  gnntinfr,  or  refusing 
the  discharge.'* (a)  Now  suppose  the  Dis- 
trict Court  of  Dumfries,  on  motion  to  quash 
this  execution  on  the  ground  that  the  judg- 
ment was  discharged,  had  refused,  as  it 
might,  if  not  satisfied  with    the   rea- 

266  sons  given  for  quashing  it,  *could  the 
defendant  have  maintained    this    ac 

tion?  And,  since  it  still  may  be  in  the 
discretion  of  that  Court  to  quash  it  or  not, 
for  any  thing  that  appears  in  this  bill  of 
exceptions,  could  this  action  be  maintained 
without  shewing  this?  And,  if  it  could 
not,  have  not  the  Court  erred  in  instruct- 
ing the  Jury  that,  if  they  were  satisfied  of 
the  payment,  the  action  could  well  be  sus- 
tained by  the  evidence  stated  in  the  bill  of 
exceptions?  I  am  clearly  of  that  opinion, 
not  only  for  the  preceding  reasons,  but 
because  this  Court  have  repeatedly  declared 
it  to  be  error  if  the  Court  undertake  to  in- 
struct the  Jury  as  to  the  weight,  or  suffi- 
ciency of  the  evidence  offered  to  them.(b) 

A  second  error  appears  to  me  in  this,  the 
assault  and  false  imprisonment  are  stated 
in  the  declaration  to  have  been  committed 
at  the  parish  of  Fairfax,  in  the  County  of 
Fairfax.  The  evidence  excepted  to,  is  an 
execution  issuing  from  the  District  Court 
of  Dumfries,  which  was  served  at  Prince 
William  Court,  where  the  defendant  was 
attending  as  a  witness,  and  while  he  was 
sojourning  (as  he  expresses  it)  for  a  time 
in  the  County  of  Prince  William.  Now, 
although  trespass  is  a  transitory  action, 
like  debt  upon  a  bond,  yet  if  it  appear  trom 
the  evidence  that  the  trespass  was  com- 
mitted, in  the  one  case,  or  the  bond  exe- 
cuted in  the  other,  in  a  foreign  place  or 
jurisdiction,  there  must  be  an  allegation  in 
the  declaration,  that  it  was  so  executed, 
or  so  committed,  at  the  place  to  which 
the  evidence  necessarily  points,  to  wit, 
in  the  County,  or  country,  in  which 
the  suit  is  brought;  under  a  videlicet. 
This  is  necessary  in  order  to  a  proper 
venire.  It  is  necessary  also  to  prevent  a 
multiplicity  of  suits.  For,  if  there  had  been 
no  exception  taken  to  this  testimony,  how 
could  a  recovery  in  this  action  be  pleaded 
in  bar  of  any  future  action  brought  in 
twenty   other  Courts    for  the   same  cause? 

A  third  ground  upon  which  I  conceive  the 
County  Court  erred,  is,  that  supposing  the 
execution  not  to  have  been  previously  sat- 
isfied, the  taking  him  into  custody  upon 
that  execution  whilst  he  was  attending 

267  as  a  witness  at  the  County  *Court  of 
Prince  William,  anddetaininirhim  in 

custody  until  he  shewed  that  he  was  there 
attending  on  a  summons,  was  not  a  suffi- 
cient cause  to  support  this  action  of  tres- 
pass, assault  and  battery,  and  false  impris- 
onment, as  was  decided  in  Cameron  v. 
Liightfoot,(c)  where  this  point  was  fully 
considered ;  and  the  Court   decided  that  the 


writ  was  not  void,  nor  the  arrest  illegal,  but 
improperly  timed,  only.  And  the  Court 
there  said,  that  the  privilege  of  the  witness 
was  not  considered  as  the  privilege  of  the 
person  attending,  but  of  the  Court  which 
he  attends. 

I  have  taken  no  notice  of  the  evidence 
which  might  have  been  given  to  the  Jury, 
except  what  is  stated  in  the  bill  of  excep- 
tions ;  the  mass  of  papers  copied  at  the  end 
of  the  record,  as  has  been  more  than 
once  decided,  though  certified  by  the  Clerk 
to  have  been  filed  in  the  cause,  not  being 
properly  before  this  Court. 

For  these  reasons  I  am  of  opinion  that 
the  judgment  of  the  District  Court  should 
be  affirmed. 

jriDGB  ROANE  said,  that  he  could  see 
no  error  in  the  judgment  of  the  District 
Court ;  and  was  in  favour  of  affirming  it. 

JUD6B  FLfEMING  was  of  the  same  opin- 
ion. 


268  *Digges  v.  Norris. 

AflMult  and  Battery-Time  of  AsMult  Must  Be  AUeged,* 

—In  an  action  of  assaalt  and  battery,  after  a  gen- 
eral verdict  for  the  plaintiff,  on  the  pleas  of  "not 
ffuiUy."  and  "son  assault  demesne/*  Judgment 
ouffht  not  to  be  arrested  on  theffronnd  that  the 
time  was  left  blank  In  the  declaration. 
Same— Omission  to  Ljiy  Damages.!— After  verdict, 
the  damaffes  having  been  left  blank  in  the  decla- 
ration, the  Ctourt  will  Inspect  the  writ  and  supply 
them  from  It. 

This  was  an  action  of  assault  and  bat- 
tery, in  which  the  time  and  the  damages 
were  left  blank  in  the  declaration ;  and 
the  pleas  were  **not  guilty,'*  and  **son  as- 
sault demesne."  After  a  general  verdict 
for  the  plaintiff  for  300  dollars  damages, 
the  defendant  moved  in  arrest  of  judgment, 
assigning  the  blanks  in  the  declaration 
as  grounds  of  arrest.  The  District  Court 
overruled  the  motion,  and  gave  judgment 
for  the  plaintiff;  whereupon  the  defendant 
appealed  to  this  court.  A  copy  of  the  writ, 
(in  which  the  damages  were  laid  at  1,000 
dollars)  was  inserted  in  the  record  by  the 
Clerk  of  the  District  Court,  though  no  entry 
was  made  of  oyer  of  the  writ,  nor  any 
order  of  the  Court  for  its  insertion. 

Botts,  for  the  appellee,  moved  to  take  up 
this  as  a  delay  case,  to  which  the  Court 
agreed,  and  unanimously  affirmed  the  judg- 
ment. 


(a)  2  Blacks.  Rep.  1193,  in  the  case  of  Cameron  v. 
LtighllooL 

(b)  Fisher's  Executors  y.  Duncan  and  Tarnbull, 
1  Hen.  &  Mnnf.  677.  vide  also  1  Wash.  90,  208. 

<c)  2  Black's  Rep.  1190. 


269    *GENERAL   RULES    AND   POINTS 

OF  PRACTICE. 

Regula  Generalis. —  Wednesday ^  October 

Sth,  i8o8. 
The  suits  directed  to  be  placed  at  the  end 
of  the  docket,  (pursuant  to  the  rule  of  the 
3d  of  June,  1808,)  are  to  be  put  after  the 
new  causes  standing  on  the  docket  at 
the  time  of  postponement. 

Craigen  etal.  v.  Thorn  etal.f 

Thursday,  October  6th,  1806. 

The  transcript  of  the  record,  in  this  case, 
not  having    been    brought    up   within   two 


*See  monosraphlc  note  on  "Assault  and  Battery'* 
appended  to  Roadcap  y.  Slpe,  6  Gratt.  218. 

tSce  foot-note  to  Stephens  v.  White,  2  Wash.  808. 

tPrsctlce— Dismissal  of  Suits— Redocketinflr. -On  this 
question  the  principal  case  is  cited  in  foot-note  to 
Thornton  v.  Corbin,  8  Call  881;  Casanova  v.  Kreusch* 
21  W.  Va.  789;  Perry  v.  Horn,  21  W.  Va.  741. 


8HEN.  &M. 


Virginia  Rbports,  Astnotathd. 
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terms  after  the  appeal  granted,  the  appel- 
lees' counsel  moved  to  dismiss  the  appeal ; 
which  was  opposed  by  the  counsel  for  the 
appellants,  on  the  ground  that,  although 
he  had  used  every  exertion  to  obtain  the 
necessary  information  from  his  client  as 
to  the  causes  which  produced  the  delay  in 
sending  up  the  record,  yet  his  remote  sit- 
uation had  prevented  him  from  acquiring 
the  information  sought,  through  the 
medium  of  the  post-ofBce. 

PER  CURIAM.  Let  the  appeal  stand 
dismissed,  with  costs,  unless  the  appellants 
shew  cause  to  the  contrary  on  or  before  the 
2d   day  of   December. 

Afterwards  (on  the  8th  of  November) 
cause  was  shewn  against  dismissing  the 
appeal;    the     above     order    nisi    was    set 


aside,  and  the  appeal  placed  on  the  docket. 

270      ^Regula  GenercUis, ^Friday ^    October 
7th^  i8o8. 

Suits,  in  which  process  is  necessary  to 
bring  the  proper  parties  before  the  Court, 
will  not  be  taken  up  in  course ;  but  be  per- 
mitted to  lie  uncalled,  and  to  retain  their 
stations  on  the  docket. 


Regula  Generalis, — Same  day. 

Parties  brought  before  the  Court  by  proc- 
ess will  be  allowed  till  the  Court  next  fol- 
lowing that  to  which  such  process  maj  be 
returnable,  in  order  to  prepare  for  a  hear- 
ing* 
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CASBS  ARGUBD  AND  DETERMINED  IN  THE 

SUPREME  COURT  OF  APPEALS  OF  VIRGINIA. 

At  thk  Tbrm  Commbncing  in  March,  1808. 
in  the  thirty-third  year  of  the  commonweai^th. 


JUDGES : 

PETER  LYONS,  Esquire,  President  SPENCER  ROANE,  Esquire. 

WII^LIAM  FLEMING,  EsQUiRE.  ST.  GEORGE  TUCKER,  Esquire. 

ATTORNEY  GENERAI«  : 
PHILIP  NORBORNE  NICHOLAS,  ESQUIRE. 


Lomaxv.  Hord. 

Wednesday.  March  8th,  1809. 

TresiMM-PlMdlns:  by  Way  of  Recital-Verdict.*— It 

Is  now  settled  that  a  declaration  In  trespass,  or 
case  for  a  tort,  which  beirins  "for  that  whereas," 
&c.  and  contlnnes  by  way  of  recital  to  the  end, 
is  Insnfflclent:  and  that  such  error  is  fatal  even 
after  verdict  or  general  demurrer. 

After  the  decision  of  the  casea  of  Ford 'a 
Executrix  v.  Dishmaxi,(a)  and  Moore'a  Ad- 
ministrator v.  Dawney,  &c.(b)  in  the  former 
of  which  it  was  held  that  the  ^'quod  cum,'' 
•or  '^whereaa"  in  a  declaration  in  trespass, 
which    continues    by    way  of  recital  to  the 

end,  is  fatal  after  a  g^eneral  demurrer, 
272      *and    in   the   latter,    that    the   same 

error  islfatal  after  a  verdict,  a  similar 
exception  was  taken  to  the  declaration  in 
this  cause,  during  the  same  term.  It  was 
an  action  on  the  case,  broug^ht  in  the  Dis- 
trict Court  of  Fredericksburg,  by  the  appel- 
lant, Lomax,  against  the  appellee,  Hord,  for 
champerty.  There  were  two  counts  in  the 
declaration ;  the  first  of  which  states,  in 
substance,  that  the  defendant  procured  a 
certain  Gawin  Corbin  to  institute  a  suit 
against  the  plaintifiP  in  the  District  Court 
of  King  and  Queen,  to  recover  a  tract  of 
land ;  and  that  the  defendant  prosecuted  the 
suit  at  his  own  costs,  upon  an  agreement 
that  he  should  have  a  part  of  the  land ;  the 
second  count  merely  varied  the  mode  of 
stating  the  cause  of  action ;  but  both  counts 
commenced  with  a  *' whereas,"  and  con- 
tinued, by  way  of  recital,  to  the  end  of  the 
declaration.  Plea,  **Not  guilty."  Ver- 
dict, 6001.  damages,  subject  to  the  opinion 
of  the  Court  upon  a  demurrer  to  evidence, 
offered  by  the  defendant,  and  which  the 
plaintiff  refused  to  join  till  compelled  by 
the  Court. 

The  plaintiff  having  introduced  written 
and  parol  evidence  proving  the  agency  of 
Hord  in  the  investigation  of  the  title,  his 
payment    of    officers'    fees,    and    that   an 


^TresiMiW-Pleadlair  by  Way  of  Recital-Verdict.— 

This  question  is  discussed  in  foot-note  to  Ballard  v. 
Leavell,  6  Call  581,  where  the  principal  case  is  cited. 
The  principal  case  Is  also  cited  in  foot-note  to  Hord 
V,  Dishman.  2  Hen.  &  M.  596;  Pall  v.  Overseers  of  Au- 
gusta, SMunf.  509:  Burton  v.  Hansford,  10  W.  Va.  476; 
BattreU  v.  Ohio  River  R.  Co.,  84  W.  Va.  288,  12  S.  E. 
Rep.  700;  Spiker  v.  Bohrer.  87  W.  Va.  264,  16  S.  E.  Rep. 
«7. 

(a)  2  Hen.  &  Munf .  596. 

(b)  Ante,  p. 


agreement  was  actually  signed  between  Cor- 
bin and  Hord,  by  which  the  latter  was  to 
have  one-half  the  land,  but  that,  on  receiv- 
ing the  advice  of  counsel  that  would  r^in 
him,  if  he  persisted,  he  declared  that  he  had 
dropped  the  prosecution ;  and  the  plaintiff 
having  proved  further  the  recovery  of  the 
land  by  Corbin,  it  appeared  in  evidence, 
from  answers  made  by  the  plaintiff's 
witness  to  interrogatories  propounded  by 
the  defendant,  that,  when  the  suit  was 
brought,  he  (the  witness)  was  counsel  for 
Corbin,  and  received  his  instructions  and  fee 
from  Corbin  himself,  who  attended  the  sur- 
veys, the  Court,  and  the  proirress  of  the  cause 
in  person,  and  that  he  never  had  the  small- 
est reason  to  believe  that  the  defendant, 
directly  or  indirectly,  concerned  himself  in 
the  prosecution  of  the  suit ;  but  that,  on  the 
contrary,  from  every  circumstances  which 
fell  under  his  notice,  he  believed  him  wholly 
unconcerned ;  the  said  witness  having, 
273  about  *three  or  four  years  before  the 
suit  was  brought,  advised  him  against 
it,  and  represented  his  danger;  at  which 
time,  as  the  witness  thought,  the  defend- 
ant seemed  determined,  and  declared  his 
intention  not  to  intermeddle  further  with 
it.  At  this  stage  of  the  trial,  the  demurrer 
was  offered  by  the  defendant.  The  Court 
compelled  the  plaintiff  to  join;  and,  on 
argument,  adjudged  the  law  to  be  for  the 
defendant;  from  which  judgment  the 
plaintiff  appealed  to  this  Court. 

The  cause  was  very  fully  argued  on  the 
28th  of  November,  1808,  by  Wirt,  for  the  ap- 
pellant, and  by  Botts,  for  the  appellee,  on 
the  point,  whether  the  plaintiff,  under  the 
circumstances  of  this  case,  ought  to  have 
been  compelled  to  join  in  demurrer;  when 
Botts,  in  the  conclusion  of  his  argument, 
relied  on  the  quod  cum  in  the  declaration,  as 
decisive  against  the  plaintiff ;  even  if  the 
merits,  and  the  question  relative  to  the  de- 
murrer were  considered  to  be  against  the 
defendant ;  both  of  which  points,  he  con- 
tended, were  in  his  favour.  But  as  no  no- 
tice was  taken  of  the  point  relative  to  the 
demurrer  to  evidence,  the  judgment  of 
the  Court,  we  arc  reluctantly  compelled, 
for  the  sake  of  brevity,  to  omit  those  valu- 
able arguments. 

[JUDGE  ROANE  then  suggested   to   the 
Court   the   propriety   of   reconsidering  the 
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point  of  the  quod  cum.  He  observed,  that 
although  the  decisions  of  this  Court  were 
in  strict  conformity  with  the  British  au- 
thorities, yet,  this  being  a  point  of 
practice,  and  not  a  rule  of  property ;  and 
there  having  been,  probably,  a  general  mis- 
apprehension among  the  gentlemen  of  the 
bar,  on  this  subject,  it  might  be  worthy  of 
consideration,  whether,  in  order  to  prevent 
mischief,  the  Courts,  in  this  country,  might 
not   deviate   from    the    English    practice.] 

The  Court  having  consented  to  reconsider 
the  point,  it  was  argued  by  Call,  for  the 
appellant,  and  by  Warden,  for  the  appellee. 
But  as  the  Court  adjourned  without 
274  coming  *to  any  decision,  and  the 
judgments  in  the  case  of  Herd's  Exec- 
utrix V.  Dishman,  and  Moore's  Adminis- 
trator V.  Dawney,  &c.  rendered  at  the 
same  term,  were  not  set  aside,  it  might 
fairly  be  presumed  that  the  judges  were  not 
disposed  to  change  the  rule,  (a) 

Call  (as  to  the  quod  cum  in  the  declara- 
tion) argued,  that,  according  to  the  letter 
and  spirit  of  our  laws,  which  do  not  agree 
entirely  with  the  British  statutes  on  this 
subject,  matters  of  form  ought  to  be  disre- 
garded ;  that,  as  this  question  did  not  re- 
spect a  rule  of  property,  but  a  mere  point  of 
practice,  it  was  but  reasonable  that  we 
should  conform  to  the  spirit  of  our  own 
laws,  especially  when  we  are  about  to  make 
an  interpretation  on  them,  and  the  Eng- 
lish Judges  have  declared  that  they  would 
not  extend  the  objection  farther  than  it 
had  been  already  carried.  Our  statutes  have 
long  provided,  *  'that  in  all  personal  actions, 
where  the  declaration  shall  plainly  set  forth 
sufficient  matter  of  substance  for  the  Court 
to  proceed  upon  the  merits  of  the  cause, 
the  suit  shall  not  abate  for  want  of  form." 
(b)  Torture  this  question  as  you  will,  still 
it  is  but  a  mere  matter  of  form.  It  is  im- 
possible to  suppose,  but  that  the  defendant 
knew  as  well  what  charge  he  was  to  an- 
swer, as  if  there  had  been  a  positive  aver- 
ment. Again ;  our  statute  of  jeofails(c) 
declares  that  judgment  after  verdict,  shall 
not  be  stayed  or  arrested  for  ^^omitting  the 
averment  of  any  matter,  without  proving 
which,  the  Jury  ought  not  to  have  given 
such  a  verdict."  In  this  case,  it  is  impos- 
sible that  the  Jury  could  have  found  for 
the  plaintiff,  unless  they  had  been  satisfied 
that  the  defendant  really  was  concerned  in 
the  prosecution  of  the  cause,  though  he  had 
apparently  withdrawn  from  it.  The  case 
seems  to  fall  within  the  reason  of  the  prin- 
ciple which  makes  a  difiFerence  between  a 
defective  title,  and  a  title  defectively  set 
forth. 

In  the  case  of  Dobbs  v.  Edmunds,  (d)  the 
Court  declared,  that  '^they  would  be  bound 
by  what  had  been  already  determined;  but 
they  should  be  very  cautious  of  extending 
this  exception  after  verdict  further 
275  than  it  had  been  carried  *before." 
In  the  Common  Pleas,  in  order  to  get 
rid  of  the  objection,  the  Court  will  seize 
hold  of  the  trifling  circumstance  that, 
according  to  the  mode  of  declaring  in  that 
Court,  the  writ  is  recited  in  the  commence- 


(a)  See  note  (1)  at  the  end  of  the  case. 

(b)  Rev.  Code,  vol.  1,  c.  67.  8.  M.  p.  89. 

(c)  Rev.  Code,  vol.  1,  c.  76,  8.  28.  p.  112. 
<d)  2  Lord  Raym.  1418. 


ment  of  the  declaration ;  and  therefore  it  is 
held  that  what  follows,  makes  the  aver- 
ment positive.  But  it  is  really  difficult  to 
perceive  the  distinction.  Two  thirds  of  the 
declarations  in  this  State,  will  probably  be 
found  to  contain  this  unfortunate  quod  cum; 
and  great  mischief  will  ensue  from  an  ad- 
herence to  the  decisions  of  the  Conrt  of 
King's  Bench  on  this  point.  If  the  ques- 
tion had  been  asked  the  Legislature  of  Vir- 
ginia, whether,  when  they  passed  the 
beneficial  statute  of  jeofails,  which  was 
intended  to  protect  verdicts  against  techai- 
cal  quibbles,  they  had  an  idea  that  such  an 
objection  as  this  could  afterwards  have  been 
sustained,  one  and  all  would  have    said  no. 

But,  however  correct  the  objection  maj 
be  in  trespass,  it  is  not  so  in  case  as  this 
action  is ;  and  the  Court  will  not  carry  the 
exception  farther  than  it  has  been  in  Eng- 
land, but  confine  it  to  trespass  only.  Com- 
pare this  with  a  common  declaration  in  in- 
debitatus assumpsit.  You  will  find  it  is  as 
all  recital  there  till  you  come  to  the  breach; 
when  it  is  merely  said,  that  the  defendant 
refused  to  pay,  &c.  The  cause  of  action  is 
much  stated  by  way  of  recital,  as  in  this 
case.  There  is  a  precedent,  too,  in  1  Mod- 
ern Entries,  217,  218,  and  in  1  Lilly's 
Entries,  38,  where  the  case  is  set  out  with 
a  *^ whereas,"  and  concludes  exactly  like 
this. 

It  is  true  that  there  are  recent  decisions 
of  this  Court  against  me ;  but  it  never  had 
been  contended  that  a  single  decision 
shall  invariably  fix  the  rule.  In  JoUiffe 
V.  Hite,(e)  Judge  Pendleton  says,  **Uni- 
formity  in  the  decisions  of  this  Conrt  is  im- 
portant. We  have,  however,  progressed  bnt 
little  from  the  commencement  of  our  exist- 
ence; and  if,  in  any  instance,  we  should 
recently  discover  a  mistake  in  a  former 
decision,  we  should  surely  correct  it,  and 
not  let  the  error  go  forth  to  our  citizens  as 
a  governing  rule  of  their  conduct."  The 
first  case  in  which  this  question  occurred, 
was  Ballard  v.  Leavell;(f)  and,  on 
276  the  *point  of  the  quod  cum,  the  Court 
was  equally  divided.'  At  the  last 
term,  the  subject  was  reargued  in  Taylor 
V.  Rainbow,  (g)  but  the  cause  was  decided 
on  the  form  of  the  action.  During  the 
present  term,  in  Herd's  Executrix  v.  Dish- 
man,  (h)  and  Moore's  Administrator  v. 
Dawney,  Ac.  (i)  it  has  for  the  first  time 
been  unanimously  decided  that  the  quod 
cum  is  fatal. 

Another  reason  why  this  exception  should 
be  disregarded,  is,  that  in  this  country  the 
writ  is  filed  among  the  papers,  and  may 
be  inspected  by  the  Court,  in  the  same 
manner  as  in  the  Common  Pleas  in  Eng- 
land, where  the  quod  cum  is  not  held  to  be 
fatal.  But  in  the  Court  of  King's  Bench, 
the  writ  is  not  filed.  It  emanates  from  a 
different  Court;  and  if  oyer  be  demanded, 
the  plaintiff  applies  to  the  Court  of  Chan- 
cery, and  eets  a  writ  to  suit  his  case,  (k) 
Sometimes  the   Court  of  King's  Bench  will 


(e)  1  Call.  2SS. 

(f)  Nov.  1806,  MS. 

(g)  2  HeD.  &  Manf.  438. 
(h)  Ibid.  505. 

(I)  Ante,  p.  127.  

(k)  Andrews.  21,  Smith  v.    Reynolds;   IWd.   «Sl 

Goodriflrht  v.   Hodffson:  Cases  temp.   Hardir.    IIO. 
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award  a  certiorari,  to  bring  up  the  writ,  for 
the  iaformation  of  the  Court,  when  no  dim- 
inution is  suggested,  as  was  done  in  the 
case  last  cited ;  and  this  Court  may  do  it  for 
the  same  purpose.  All  these  cases  prove, 
that  where  the  writ  emanates  from  the  same 
Court,  it  is  considered  a  part  of  the  record ; 
and,  by  looking  at  the  indorsement,  there 
will  be  found  a  positive  affirmation. 

Warden,  on  the  other  side,  referred  to  the 
several  British  statutes  of  jeofails,  and 
contended  that  they  went  further  in  the 
protection  of  verdicts  than  our's;  still  the 
quod  cum  was  held  to  be  fatal.  This  was 
a  good  exception  at  common  law,  and  might 
have  been  provided  against  by  the  Legis- 
lature ;  but,  that  not  having  been  done,  the 
Court  must  decide  according  to  law.  There 
is  no  averment  in  this  declaration  that  the 
defendant  had  done  any  thing ;  it  is  mere 
recital  from  one  end  to  the  other.  In  case 
for  slander,  &c.  the  form  commences  with 
*  'whereas,"  as  inducement  to  the  action,  and 
concludes  with**yet"  Ac.  stating  positively 
what  the  defendant  did.  Would  the 
'*  whereas"  in  such  an  action  be  good, 
without  the  conclusion?  Surely  not. 
277  *It  is   said,  however,    by  Mr.    Call, 

that  this  precedent  is  like  the  common 
one  in  indebitatus  assumpsit.  Not  a  decla- 
ration can  be  found  in  assumpsit,  drawn  by 
the  most  ignorant  pleader,  where  the  quod 
cum  goes  entirely  through.  After  reciting 
the  cause  of  action,  they  always  conclude 
with  a  breach  of  promise,  '*yet  the  defend- 
ant," Ac.  without  which,  it  would  be 
clearly  bad. 

The  law,  on  this  point,  has  been  fully 
settled.  A  number  of  cases  exist  both  in 
England  and  in  this  Court,  where  the  ex- 
ception has  been  sustained;  and  if  the 
Court  were  to  decide  otherwise  now,  instead 
of  studying  uniformity,  they  would  study 
diversity.  Ballard  v.  I/eavell,  Taylor  v. 
Rainbow,  Hord  v.  Dishman,  and  Moore  v. 
Dawney,  are  all  cases  in  point. 

Wednesday,  March  8th,  1809.  The  judg- 
ment of  the  District  Court  was  unanimously 
affirmed.  (1) 

(1)  The  Judgment  of  tbe  Court  below  bavinsr  been 
criven  for  the  defendant,  and  this  Court  havinff 
merely  affirmed  iu  without  asslmlnff  any  reasons, 
doubts  existed  as  to  the  mrounds  of  the  decision; 
whether  upon  the  merits  or  the  qnod  cum,  or  upon 
b<3th.  To  remove  those  doubts,  the  Reporters  ad- 
dressed a  note  to  the  Judffes,  statlng^  the  difficulty 
which  had  occurred:  that  frequent  applications  had 
been  made  to  them,  by  gentlemen  of  the  bar.  to 
know  whether  the  point  was  still  open  to  discussion: 
(an  opinion  which  had  been  entertained,  from  the 
circumstance  that  the  Court  permitted  It  to  be 
reargued,  in  this  case,  without  cominff  to  any  direct 
decision  on  that  very  point;)  and  that  it  was  impor- 
tant to  the  profession  to  receive  the  earliest  infor- 
mation, how  far  the  law  had  been  settled.  The 
Judges  very  politely  favoured  the  reporters  with 
the  following  answers. 

From  Judgk  Flbming. 

"In  a  conference  with  the  Judsres,  on  the  point  of 
quod  cuui.  after  the  argument  of  Lomaz  v.  Rord,  I 
understood  it  to  have  been  the  unanimous  opinion, 
as  it  was  by  my  own.  to  adhere  to  former  decisions 
of  the  Court,  on  the  subject:  It  beiuff  better  to  com- 
pel the  practitioners  to  follow  precedents,  and  con- 
form to  law,  than  that  the  law  should  bend  to  their 
loose  practice."  W.  F. 

From  Judge  Tucker. 

The  reporters  were  verbally  authorised  by  Judge 
Tucker,  to  say  that  he  concurred  in  the  above 
statement  of  Judge  Fleming. 

FROM  Judge  Roane. 

"S.  R.  presents  his  repecu  to  Messrs.  Heninff  and 


Muuford.  In  answer  to  their  note  respecting  the 
decision  of  the  Court  on  the  point  of  quod  cum.  he 
begs  leave  to  say:— that  the  question  first  occurred 
In  the  Court  of  Appeals,  to  his  knowledge,  in  the 
case  of  Ballard  v.  Leavell,  which  has  never  been 
reported.  In  that  case,  two  of  the  Judges  (of  whom 
S.  R.  was  one)  were  of  opinion,  that  the  defect  was 
substantial,  and  that  it  was  not  cured  by  a  verdict: 
two  other  Judg^es  thought  otherwise.  Since  the 
accession  of  Judge  Tucker  to  the  Ck)urt,  he  has 
adopted  the  former  opinion,  and  several  decisions 
have  been  given  conformably  thereto,  by  the  voices 
of  the  three  present  acting  Judges.  The  grounds  of 
the  opinion  of  S.  R.  were  stated,  in  the  said  case  of 
Ballard  v.  Leavell.  He  has  not  since  seen  cause  to 
chanffe  that  opinion:  but  understandluff  that  some 
dissatisfaction  existed  with  a  part  of  the  bar,  touch- 
luff  this  decision,  and  feariuff.  from  various  infor- 
mation, that  this  error  was  very  general,  with  the 
profession  in  this  country,  upon  the  occurrence  of 
the  point  again,  in  the  case  of  Lomax  v.  Hord.  it 
seemed  to  him  worthy  of  reconsideration,  on  this 
last  ground  only:  and  he  mentioned  his  wish  in 
Court,  that  It  should  be  reconsidered.  That  re- 
quest was  acceded  to.  It  was  made  by  S.  R.  under 
the  infiuence  of  a  principle,  stated  by  one  of  the 
Judges,  (supposed  to  be  Mr.  Pendleton.)  in  the  case 
of  Boswell  V.  Jones,  1  Wash.  822.  'that  althouffh  uni- 
form decisions  which  establish  the  rules  of  prop- 
erty, ought  to  be  adhered  to,  yet  that  he  (the  Judg^e) 
did  not  view  them  as  sacred  in  points  of  practice, 
which  should  vary,  as  experience  should  evince 
their  convenience  or  inconvenience.*  In  a  confer- 
ence after  this  with  the  other  Judges,  as  they 
evinced  no  wish  to  retract  their  former  opinions,  as 
S.  R.  possessed  no  decisive  evidence  of  the  extent  of 
this  error,  and  as,  in  general,  it  is  better  to  compel 
practitioners  to  conform  to  decisions,  than  that  the 
law  should  bend  to  suit  a  loose  practice,  he  readily 
acquiesced:  especially  as  he  had  never  doubted  the 
correctness  of  the  opinion,  In  reference  to  adjudg-ed 
cases." 

^'Messrs.  Heniuf  and  Munford.  Richmond,  May 
16th  1809." 

Note  bt  the  Reporters. 

It  has  long  been  settled  in  Euffland.  that  the  quod 
cum  in  trespass  is  f  ataL  Gilbert  in  his  History  and 
Practice  of  the  Common  Pleas,  page  124,  125,  says. 
"The  declaration  must  contain  such  certain  affir- 
mation, as  that  It  may  be  traversed:  for,  if  there 
be  no  certain  affirmation  to  make  the  declaration 
Itself  traversable,  it  will  not  be  cured  after  verdict, 
because  it  is  a  defect  in  the  substance,  if  nothing  be 
positively  affirmed  to  be  put  in  issue;  and  there- 
fore, if  a  declaration  be  quod  cum  the  defendant 
assaulted  him,  and  the  defendant  pleads  not  guilty, 
there  is  nothing  put  in  Issue:  for  the  pleadings  have 
affirmed  nothing;  for,  though  the  defendant  be 
foundffuilty  on  that  issue,  yet  the  plaintiff  cannot 
have  Judgment  because  nothing  is  positively 
affirmed  in  the  defendant  by  the  allegata:  but  if 
the  plaintiff  declares  quod  cum  the  defendant  con- 
cessit se  teneri.  or  quod  cum  mutuatus  fulsset  et 
non  solvit,  or  cum  dim^sisset,  and  the  defendant 
elecit,  in  these  cases  there  is  a  positive  charge  upon 
the  defendant,  and  the  quod  cum  being  a  branch  of 
the  whole  period,  and  making  one  sentence 
with  the  latter  part  of  It.  it  is  a  posHlve  affirmation; 
therefore,  being  positive,  it  is  equally  traversable 
with  the  latter  part;  and  therefore  a  man  may 
plead  non  est  factum,  non  mutuatus.  non  dimisit; 
because,  though  these  came  under  the  quod  cum 
taken  together  with  the  rest  of  the  sentence,  being 
positive  they  make  substantive  issues  of  them- 
selves." Accordingly,  in  all  the  ancient  and  modem 
books  of  entries  of  any  authority,  we  find  the 
charge  in  trespass  positively  alleged,  and  never 
with  a  quod  cum,  or  whereas.  In  the  Common 
Pleas,  indeed,  the  declaration  commences  by  way 
of  recital,  that  the  defendant  was  attached  to 
answer  the  plaintiff  wherefore,  Ac.  reciting  the 
substance  of  the  writ;  but  it  afterwards  goes  on  to 
affirm  positively:  (see  a  precedent  in  Plowden,  21. 
Col  thirst  V.  Bejushln,)  which  is  the  reason  why 
that  Court  gets  over  the  objection  arising  from  the 
quod  cum.  although  it  is  held  fatal  in  the  King's 
Bench:  where  the  plaintiff  declares  immediately 
against  the  defendant  in  the  custody  of  the  Mar- 
shal, Ac.  and  does  not  recite  the  writ.  See  the  Old 
Book  of  Entries,  (Liber  Intratlonum.)  edit.  1546, 
folio  ccxlx.  where  there  is  a  declaration,  "by  bill 
against  a  person  in  custody  of  the  Marshal."  for 
trespass,  assault  and  battery,  and  woundlnff;  set- 
ting forth,  by  way  of  aggravation  of  damages,  that 
in  consequence  of  the  defendant's  threats,  and  the 
plaintiff's  fear  of  his  life,  he  was  prevented  from 
attending  to  his  business.  In  buying  and  selling 
merchandise,  &c.  for  a  long  space  of  time,  &c  This 
declaration  commences  with  a  positive  averment, 
thus:    "Lawrence  Burgoyne  complains  of  William 
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Raose,  heiue  in  custody  of  tbe  Marshal  of  the  Mar- 
shalsea  of  our  lord  the  Klng^.  before  the  Kingr  him- 
self of  this,  %hat  (de  eo  quod)  he,  on  the  twenty-fifth 
day  of  August,  in  the  eig-hth  year  of  Klng^  Henry 
VIII.  with  force  and  arms,  to  wit,  with  swords, 
staves  and  knives,  upon  the  said  Lawrence,  at 
Stellynsr.  in  the  County  aforesaid,  made  an  assault, 
and  him  beat,  wounded,  and  Ill-treated,  so  that  his 
life  was  despaired  of,"  &c.  The  declaration  then 
croes  on  to  state  the  threats  of  the  defendant,  and 
the  plaintiff  *s  loss  of  business,  and  concludes  with 
alia  enormia,  and  contra  pacem,  in  the  usual  form. 
In  the  next  folio  of  the  same  book,  there  is  a  decla- 
ration in  case,  upon  the  custom  of  Euffland,  for 
neglifirently  keeping  fire,  whereby  the  plaintiff's 
goods  and  chattels  were  burnt:  which  declaration 
commences  with  the  same  positive  averment  In 
folio  ccxvlii.  b-  and  many  other  parts  of  the  same 
book,  declarations  in  trespass  by  orlj^nal,  may  be 
found;  which  commence  with  whereas,  in  recitlnsr 
the  substance  of  the  writ,  but  afterwards  charsre 
the  act  positively.  See  also  Rastall's  Entries  661,  b. 
675,  b.  667.  b.  660,  b.  64S.  a.  638,  a.  &c.  Ck>ke'8  Entries, 
667,  a.  b.  Robinson's  Entries,  from  458  to  479.  Han- 
sard's Entries  in  the  Court  of  Kind's  Bench,  from 
206  to  224,  in  all  of  which  the  choice  is  positively 
laid.  Heme's  Pleader,  8C9;  2  Lilly's  Entries.  488. 
481,  485.  487,  447,  &c, ;  1  Richardson's  Practice,  K.  B. 
182,  183;  2  Richardson's  Practice,  C.  P.  244.  267;  1 
Impey's  Practice.  K.  B.  168,  154:  Morg^an's  Prece- 
dents, 687,  644;  9  Wentworth's  System  of  Pleading, 
1,  4,  45,  94.  &C. 

Some  elementary  writers  in  England,  have  said 
that  quod  cum  in  trespass  was  well  enoug^h  after 
verdict,  thoug-h  possibly  it  miffht  be  bad  on 
demurrer.  See  5  Comyn's  Direst,  by  Rose,  766,  tit. 
"Pleader."  (8  if.8):  8  Morgan's  Vad.  Mec.  838.  In 
support  of  this  position,  the  case  of  Douglas  v.  Hall, 
1  Wlls.  99,  iscited:  but  on  examining  that  case,  it 
will  be  found,  that  althoug^h  the  Court  of  Kind's 
Bench,  Inclined  to  get  over  the  objection,  yet  the 
point  was  never  decided.  Afterwards,  In  the  case 
of  White  V.  Shaw,  2  Wlls.  203,  In  the  Common  Pleas, 
it  was  expressly  adjudg'ed  on  special  demurrer, 
that  the  quod  cum  did  not  vitiate  the  declaration; 
but  this  was  on  the  ground,  that,  in  that  Court*  the 
writ  is  set  out  In  the  declaration,  and  the  count  is 
helped  thereby:  though  perhaps,  said  the  Court,  if 
it  had  been  a  proceeding  by  bill  in  the  Kincr's 
Bench,  it  miffht  have  been  ill.  To  the  same  effect  is 
Barne's  Notes.  452,  Hall  v.  Douirlas;  Ibid.  849,  War- 
ren V.  Lapdon :  Barnardiston's  K.  B.  423,  Batlman 
V.  Fowler:  Andrews.  21,  Smith  v.  Reynolds:  Ibid. 
282,  Goodrich t  v.  Hodgson.  But  the  Court  of  King's 
Bench  now  gret  over  the  objection,  after  verdict, 
by  suffering  the  plaintiff  to  file  a  rigrht  bill,  (the 
time  of  filinsr  which  they  refuse  to  inquire  Into,) 
and  then  amending  the  declaration  by  It  See  2 
Stra.  1151,  Wilder  V.  Handy:  Ibid.  1162.  Marshal  v. 
Riffgs:    1  Tidd's  Practice,  (Riley's  edit)  390. 

The  following  cases  turned  upon  objections  to  the 
declaration,  for  want  of  a  positive  averment  Cro. 
EUz.  507,  (B.  R.)  BrigfiTS  v.  Sheriff.  In  trespass,  as- 
sault and  battery.  Judgment  of  the  Common  Pleas 
reversed,  on  account  of  quod  cum  in  the  declara- 
tion. Style,  117.  (B.  R.)  Butler  v.  Long^.  After  ver- 
dict and  Judflrment  In  trespass  In  a  Corporation 
Court  error  was  brought,  and  the  quod  cum  as- 
signed for  error.  Per  Rolls.  J.,  quod  cum  In  trespass 
is  not  good,  though  in  another  action  it  may.  2 
Jones,  197.  (B.  B.)  Cholmely  v.  Morton.  Trespass 
for  battery  and  false  imprisonment:  the  plaintiff 
declared  quod  cum.  &c.:  the  defendant  Justified  by 
process  of  an  Inferior  Court;  and  after  other  plead- 
ings, there  was  a  demurrer:  but  the  CJourt  without 
regardiufiT  the  plea,  and  though  It  was  a  confession 
of  tbe  matter  in  the  declaration,  gave  judgment 
that  the  plaintiff  take  nothiufir  by  his  bill,  for  by 
the  (cum)  the  declaration  was  defective  in  sub- 
stance, nothlng^  being  precisely  affirmed.  2  Bul- 
strode,  214,  Sherland  v.  Heaton  (B.  R.)  Trespass 
for  assault  and  battery;  on  not  guilty  pleaded, 
there  was  a  verdict  for  the  plaintiff,  and  a  motion 
In  arrest  of  Judgment  because  the  declaration  was 
with  a  quod  cum.  After  two  arfiruments  the  whole 
Court,  except  Coke,  were  of  opinion  that  the  decla- 
ration was  bad,  and  determined  that  they  would  be 
fiToverned  by  precedents,  which  were  ordered  to  be 
searched  for;  and  two  were  found  by  the  Secondary 
directly  In  point  that  the  quod  cum  was  Insufficient 
On  the  first  arsrument  Coke  held  that  the  declara- 
tion contained  sufficient  matter  of  substance;  but 
however  that  mlffht  be.  he  thought  It  was  aided  by 
tbe  statute  86  Edw.  III.  c.  15,  which  declares,  that 
"by  the  ancient  terms  and  forms  of  pleaders,  no 
men  shall  be  prejudiced,  so  that  the  matter  of  the 
action  be  fully  shewed  in  the  declaration  and  the 
writ"  2LevintBl93,  Mors  v.  Thacker.  (B.  R.)  Case 
for  words:  there  were  two  counts  In  the  declaration, 
the  second  of  which  was  cumque  etiam  the  defendant 
spoke  certain  other  words,  Ac  After  verdict  and 
entire  damag^es  given,  it  was  moved  in  arrest  of 


Judg^ment  that  the  last  count  was  not  affirmative. 
But.  by  the  CJourt.  this  is  well  enougrh  in  an  action 
on  the  case,  as  this  Is.  thouirh  In  trespass.  It  has  been 
ruled  111.  Ibid.  206,  Wettenhall  v.  Sherwln.  Error 
of  a  Judgment  In  battery.  In  Chester,  that  tlic  dec- 
laration was  by  way  of  recital,  quod  cum,  be  wa<i 
beaten,  &c.  upon  which  the  Judgment  was  arrested. 
Fitz^bbons,  255.  (B.  R.)  Norman  and  Georffe.  Tres- 
pass, assault  and  battery,  in  the  Common  Pleas: 
verdict  for  the  plaintiff,  and  error  broujpht  in  the 
Kind's  Bench ;  and  the  error  assigmed  was  tliat  the 
declaration  contained  no  positive  averment,  being 
with  a  quod  cum.  It  was  argued  on  the  point 
whether  the  recital  of  the  writ  in  the  declaration 
could  aid  the  count;  the  Court  seemed  to  Incline 
against  the  plaintiff;  but  no  Judgment  was  given. 

It  was,  however,  afterwards  held,  in   Wblte  v. 
Shaw.  2  Wlls.  208,  that  in  the  Common  Pleas,  where 
the  writ  was  set  out  in  the  declaration,  the  couni 
was  helped  by  the  writ:  and  judfirment  was  given 
for  the  plaintiff.    Salk.  686.  (B.  R.)  Hore  v.  Chap- 
man.   In  trespass,  the  plaintiff  declared  quare  vl  el 
armls,  &c.  and  after  verdict  for  the  plalntifF.  Jod?- 
mentwas  arrested;  for  quare  Is  not  positive  bat 
interrogatory,    and  much  worse  than  quod  cum. 
But  if  in  trespass,  the  plaintiff  declare  with  a  qnod 
cum,  and  afterwards  charge  another  trespass  with 
also  de  eo  quod.  &c.  and  have  a  verdict  as  to  the 
last  part  thoug^h  it  be  for  the  defendant  under  tbe 
quod    cum.    Judgment  shall  not  be  arrested:  for 
tbe  latter  part  is  by  way  of  a  positive  charge.  3 
Stra.  681,  Dobs  v.  Edmonds;    2  Lord  Raym.  1413.  ^ 
C. ;  8  Show.  27,  Dunstall.  qui  tam.  Ac.  v.  DnnstalL 
Debt  on  the  statute  of  conventicles,  for  the  penalty 
of  twenty    poands.    After   Judgment    error  was 
brought  and  It  was  objected  that  the  declaration 
was  by  way  of  recital,  with  a  quod  cum:  so  that 
there  was  nothiuff  laid  posltivelS',  no  direct  aver- 
ment that  there  was  a  conventicle  held  or  kept 
Judgment   was    reversed.    Ibid.    295.    Gourney   v. 
Fletcher.    In  an  action  on  the  case,  in  Ireland,  the 
plaintiff  declared  quod  cum,  the  defendant  took, 
and  by  force  and  arms  detained  certain  iroods.  Ac 
per  quod  the  plaintiff  lost  the  sale.    Af  ter  Jndsrmcnt 
for  the  plaintiff,  a  writ  of  error  was  broug^ht  in  the 
Court  of  King's  Bench,  In  England:  and  it  was  held 
that  the  quod  cum  was  naught  though  in  case: 
because  the  dint  of  the  action  was  the  taking  and 
detainer,  and  the  per  quod  was  only  damages:  and 
so  there  was  no  direct  affirmation.    And  the  judg- 
ment was  reversed.    Ibid.  447.  Dennis  v.    Eshley. 
Replevin.    Motion  in  arrest  of  judgment  for  that 
there  was  no  express  averment  of  the  taking.  In  tbe 
declaration,  but  only  by  a  quod  cum:  though  ia 
case  or  debt  It  be  well  enough.    Ordered  to  stay  till 
moved  on  the  other  side.    1  Stra.  621.    Amyon  v. 
Shore.    In  assault  it  was  once  well  laid,  and  then 
went  on  with  a  cumque  etiam,  and  laid  another 
assault:  there   were    entire  damages;  and  it  was 
moved  in  arrest  of  judgment  that  the  last  assaalt 
was  not  positively  laid,  but  only  by  way  of  recital 
It  was  contended  that  the  cumque  should  be  con- 
strued as  moreover:  but  per  curiam,  it  has  always 
been  taken  only  as  a  recital  in  these  declarations, 
and  the  Judgment  was  arrested.    See  also  1  Tidd's 
Practice.  890:  1  Wash.  135,  Smith  v.  Walker,  exec- 
utor of  Michel.    Case,  upon  a  contract  of  marriage: 
the  plaintiff  states  that  the  defendant  promised  to 
give  his  grand-daughter  as  much  as  he  should  give 
to  any  of  his  own  children,  but  does  not  aver  how 
much  he  gave  to  either  of  his  own  children,  as  to 
what  the  plaintiff's  claim    amounted.    Held   that 
there  was  no  breach  sufficiently  assigned.    1  CJall. 
88.  Chichester  v.  Vass;  S.  P.  2  Call,  89,    Cooke   v. 
SImms.    In  an  action  of  assumpsit  on  a  note  of 
hand.  It  was  held  that  there  must  be  an  express 
assumpsit  laid  in  the  declaration:  a  mere  recital  of 
the  note  in  the  declaration,  not  being  sufficient    In 
the  case  of  Holbrook  v.  Pratt  1  Massachusetts  Rep. 
96.  It  was  held  that  the  quod  cum  In  trespass  was 
ill;  but  in  Coffin  v.  Coffin.  2  Massachusetts  Rep.  358. 
the  Court  from  a  review  of  all  the  cases,  deter- 
mined that  it  was  not  fatal,  after  verdict    In  tbe 
latter  case,  however,  some  stress  was  laid  on  tbe 
particular    words    of    the    statute    of   jeofails  of 
Massachusetts,  which  was  considered  as  more  ex- 
tensive in  its  operation  than  the  English   act  of 
parliament;  and  also  on  the  process  and  form  of 
the  judgment  In  the  Courts  of  that  State:  the  pro- 
ceedings being  nearly  assimilated  to  the  practice 
of  the  Ck^mmon  Pleas  of  England:  and  the  judcr- 
ment  In  trespass  never  being  a  caplatur.    See  tbe 
very  able  opinion  of  Ch.  J.  Parsons.  In  the  above 
case.— Note  in  Original  Edition. 


278      *Gleeson'8  Heirs  v.  Scott  and  Others. 

Tuesday,  March  7, 1809. 

Tenant  in  Tall— Conveyuice  off  Bmse  Pee— Deed  of  Bar- 
i^aln  and  5ale.— Tenant  in  tall  (before  our  Act  of 
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Assembly  for  docklnff  entails)  mlRbt,  by  a  deed  of 
barffalQ  and  sale,  convey  a  base  fee  (a  defeasible 
estate)  voidable  by  the  issue  in  tall,  but  not  by 
bimself.  Therefore,  a  tenant  in  tail,  havingr  bar- 
grained  and  sold  to  his  own  heir  at  law  in  fee. 
coold  not  afterwards  sue  out  a  writ  of  ad  quod 
damnum  to  bar  the  entail:  belnir  no  longer 
seised  of  an  estate  tail,  which  was  absolutely 
necessary  to  authorise  him  to  sue  out  such  a  writ. 

This  was  an  appeal    from  a  judgment   of 
the   District  Court   of  Accomac,     rendered 
in  favour  of  the  appellees,  who  were  demand- 
ants in  a  writ  of    right,    against    the   now 
appellants,      who  were    the    tenanrs. 

279  Issue    being    joined     on    the    *mere 
right,     a    case   was   agreed    between 

the  parties,  from  which  the  following 
statement  is  extracted. 

Henry  Scott,  the  elder,  was  seised  in  fee 

of    the    lands,    in    question,    and   by    his 

will,  dated    on  the  IS^h    of   January, 

280  *1731,  devised  them  to  his  son,  Henry 
Scott,  and  the  heirs  of  his  body  for- 
ever; and  died  in  that  year.  Henry  Scott 
the  younger,  and  devisee,  being  thus  tenant 
in  tail,  on  the  2d  of  March,   1761,    executed 

a  deed   of   bargain    and   sale  for  the 

281  *Bame  lands  to  his   son    and   heir   at 
law,  Caleb  Scott;    by   which  deed   in 

consideration  of  the  sum  of  fifty  pounds,  he 

conveyed  an  estate    in  fee-simple,    to    hold 

to  the  said  Caleb,    his    heirs    and    assigns 

forever,    to    his  and    their  proper  use 

282  *and  behoof,  and  to  and  for  no   other 
use,    intent   or    purpose  whatsoever; 

with  a  covenant  that  the  bargainor  was 
possessed  of  an  indefeasible  estate  in  fee- 
simple,  and  that  the  same  was  free  and  clear 
of  all  incumbrances ;  and  with  a  general 
warranty,  and  covenant  for  further  assur- 
ance at  any  time  within  seven  years;  and 
concludes  with  these  words:  '*In  witness 
whereof  the  party  to  these  presents  hath  set 
his  hand  and  seal  the  day  and  year  first 
above  written.  But  be  it  always  provided, 
and  it  is  true  intent  and  meaning  of  these 
presents,  that  he  the  said  Henry  Scott,  shall 
have  the  whole  use   and  benefit  of  the 

283  above    bargained    land  *and  appurte- 
nances to  him  during  life. ' '    This  deed 

was  sealed  and  delivered  in  presence  of 
three  witnesses,  and  proved  by  two  of 
them,  within  eight  months,  (viz.  in  Au- 
gust, 1761,)  but  not  by  the  third  till  nearly 
ten  years  afterwards,  (viz.  in  March,  1770,) 
when  it  was  admitted  to  record. 

On  the  19th  of  December,  1769,  Henry 
Scott  the  younger  being  in  possession  of 
the  premises,  sued  out  of  the  office  of  the 
General  Court  a  writ  of  ad  quod  damnum 
for    docking    the  entail,  (1)  directed   to  the 


(1)  By  thelawsof  VlrfiTlnla,  (edit.  1768.  p.  145,  146, 
s.  14,  15,  18,)  it  was  declared  that  no  fine  or  recovery 
should  be  levied  or  suffered,  whereby  to  defeat  any 
estate-tallle;  nor  should  such  estate  be  cut  off  or 
defeated  by  any  means  whatever  except  only  by 
act  of  Assembly.  But  for  the  convenience  of  poor 
people,  seised  In  fee-taille  of  inconsiderable  parcels 
of  land,  often  iffnorantly  or  undeslgrnedly  devised 
in  taille.  it  was  further  declared  that  any  person  or 
persons  seised  in  fee-taille  general  or  special,  of 
lands,  tenements.  &c  not  exceeding  the  value  of 
two  hundred  pounds  sterlingr,  w\ght  sue  out  of  the 
Secretary's  office,  a  writ  in  the  nature  of  an  ad  quod 
damnum,  directed  to  the  Sheriff  of  the  County 
where  the  land  lies,  to  inquire  by  a  jury  of  its  value. 
And  on  complying-  with  the  requisites  of  the  act,  the 
tenant  in  taille  mlsrht  afterwards  by  deed  of  bar- 
g^ain  and  sale,  reciting  the  title  and  Inquisition,  and 
expressing  a  valuable  consideration  bona  fide  paid, 
convey  the  land  in  fee-simple  to  a  purchaser,  and 
thus  bar  the  Issue  in  Uille.— Note  in  Oriirinal  Edi- 
tion. 


Sheriff  of  Northampton  County,  reciting 
that  he  was  then  seised  as  tenant  in  fee-tail 
of  the  said  lands ;  which  writ  was  executed 
by  John  Harmanson,  the  then  Sheriff,  on 
the  17th  of  January,  1770.  The  quantity  of 
land  mentioned  in  the  writ  is  one  hundred 
acres,  and  in  the  inquisition,  ninety-nine. 
At  the  time  of  suing  out  this  writ,  Caleb 
Scott,  the  bargainee,  is  admitted  to  have 
been  dead,  leaving  issue,  four  daughters, 
two  of  whom  died  in  1784,  under  age  and 
without  issue;  the  third  died  in  1787, 
leaving  a  natural  son  (George  Fisher,  alias 
Scott,)  one  of  the  demandants;  the  fourth 
is  Peggy  Scott,  the  other  demandant. 

On  the  ISth  of  August,  1770,  (after  the  deed 

from    Henry  Scott  the  younger,    to  his  son 

Caleb,  had  been  fully  proved   and  admitted 

to  record,)  the  said  Henry  executed  a  deed 

of  bargain  and  sale  of  the  premises, 

284  reciting  the  devise  to  *him  as  tenant 
in  taille,  and  the  execution  of  the  writ 

of  ad  quod  damnum ;  whereby,  in  consider- 
ation of  1001.  to  him  in  hand  paid  by  John 
Harmanson,  he  bargained  and  sold  the  same 
to  him  and  his  heirs  and  assigns  forever ; 
to  his  and  their  proper  use  and  behoof  for- 
ever, and  to  no  other.  There  is  no  clause 
of  warranty,  nor  any  other  covenant  con- 
tained in  this  deed,  which  was  proved  and 
admitted  to  record  in  the  General  Court  at 
the  next  term.  Harmanson  afterwards,  on 
the  13th  of  February,  1771,  sold  and  con- 
veyed the  land  to  Teakle  Robins;  whose 
executor,  by  virtue  of  a  clause  in  his  will, 
directing  the  land  to  be  sold  for  the  pay- 
ment of  debts,  sold  and  conveyed  the 
same,  on  the  12th  of  August,  1777,  to 
Thomas  Dalby ;  who,  .on  the  10th  of  Feb- 
ruary, 1778,  sold  and  conveyed  it  to  John 
Gleeson,  senior,  who  died  seised  thereof, 
and  by  his  will  devised  it  in  fee-simple,  to 
the  tenants,  in  the  writ  of  right  mentioned, 
who  entered  thereon,  &c. 

It  was  agreed  that  John  Harmanson  had 
notice  of  the  deed  from  Henry  Scott  the 
younger  to  Caleb  Scott,  before  the  execu- 
tion of  the  said  Henry's  deed  to  him,  to 
wit,  on  the  day  of  executing  the  writ  of  ad 
quod  damnum ;  and  that  Teakle  Robins  and 
Thomas  Dalby  also  had  notice  thereof  be- 
fore the  execution  of  the  several  conveyances 
made  to  them.  But  no  notice  is  alleged  to 
have  been  received  by  John  Gleeson,  senior, 
of  that  deed,  at  any  time. 

The  District  Court  gave  judgment  for  the 
demandants;  from  which  judgment  the 
tenants  appealed  to  this  Court. 

Call,  for  the  appellants,  argued  that  the 
deed  of  bargain  and  sale  from  Henry  Scott 
the  younger  to  his  son  Caleb,  being  a  grant 
of  a  freehold  in  future  was  void.  But  even 
if  it  were  good,  it  passed  only  a  life-esiate ; 
because  such  conveyance  by  a  tenant  in  taille 
would  only  transfer  so  much  as  he  could 
lawfully  convey.  That  Henry  Scott  the 
younger  having  obtained  possession  of  the 
land,  not  wrongfully  from  any  thing  that 
appears,  was  remitted  to  his  former  estate, 
and  might  lawfully  defeat   the  entail 

285  of  the  writ  of  ad  quod  ^damnum,  and 
afterwards   convey    the    land   in  fee. 

But  the  point,  on  which  the  whole  cause 
turned,  was,  that  Gleeson,  under  whom  the 
tenants  claimed  was  a  purchaser,  in  1778, 
for  valuable  consideration  without  notice. 
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To  this  was  opposed  the  deed  of  Henry 
Scott  the  yovmgeT,  to  his  son  Caleb  Scott, 
in  1761,  which  was  not  recorded  in  due  time. 
By  the  law  then  in  force  (a)  no  estate  of 
freehold  in  lands  or  tenements  could  pass, 
but  by  deed,  acknowledged  by  the  party,  or 
proved  by  three  witnesses  within  eight 
months,  and  recorded.  The  4th  section 
declares,  that  all  deeds  not  so  acknowl- 
edged, or  proved  and  recorded,  *' shall  be 
void,  as  to  all  creditors  and  subsequent 
purchasers."  The  act  of  178S(b)  shews  the 
sense  of  the  legislature  on  the  subject ;  for 
in  that  act,  it  ift  declared  that  such  convey- 
ance shall  not  be  good  ^^  against  a  purchaser 
for  valuable  consideration,  not  having 
notice  thereof,  for  any  creditor,"  unless  it 
be  proved  and  recorded  as  the  act  directs. 
But  the  act  of  1748,  makes  the  deed  void, 
whether  there  were  notice  or  not.  In  the 
case  before  the  Court,  the  deed  was  proved 
by  two  witnesses  within  eight  months,  but 
not  by  the  third,  till  nearly  ten  years  after- 
wards. The  admission  of  the  deed  to  pro- 
bate, on  the  oath  of  two  witnesses,  was 
merely  for  safe-keeping,  and  could  give  it 
no  additional  validity ;  and  the  proof  by  the 
third  witness  was  coram  non  judice;  the 
jurisdiction  of  the  Court  being  confined  to 
eight  months.  If  it  be  objected  that,  after 
the  deed  was  recorded  even  though  the  eight 
months  had  elapsed,  it  would  operate  as  con- 
structive notice,  it  may  be  answered,  that  a 
party  is  not  bound  to  look  for  a  paper  which 
is  not  a  matter  of  record ;  and  no  record- 
ing in  any  other  manner  than  the  act  pre- 
scribes, will  be  a  compliance  with  the  law. 
Hence  it  is,  that  Courts  of  equity  entertain 
bills  for  new  conveyances.  On  the  last 
point,  Mr.  Call  cited  the  following  author- 
ities, as  containing  the  same  principle,  viz. 
1  Wash.  319,  Turner  v.  Stip;  2  Wash.  64, 
per  curiam,  in  the  case  of  Currie  v.  Don- 
ald ;  1  Call,  121,  Maxwell  v.  Light;  2  Call, 
198,  Anderson  v.  Anderson;  1  Johnson's 
(N.  Y. )  Rep.  498,  Jackson,  ex  dem. ; 
Wyckoff,  V.  Humphrev;  Kippen  and 
286  Co.  V.  Walrond,  Federal  *Court, 
(MS.)  per  Judge  Chase,  who  held 
clearly  that  a  subsequent  purchaser  should 
be  protected  against  a  deed  not  fully  proved 
in  time. 

Wickham,  for  the  appellees,  contended, 
that  by  the  deed  of  Henry  Scott  the 
younger,  to  his  son  Caleb,  the  whole  estate 
passed  to  the  bargainee ;  and  though  a  use 
limited  upon  a  use  would  be  void  at  law,(c) 
vet  a  Court  of  Equity  would  consider  it  a 
trust,  and  enforce  it.  In  Goodright,  ex 
dem.  Tyrrell,  v.  Mead  and  Shilson,(d)  it 
is  said  by  all  the  Judges,  to  be  a  settled 
point,  *^that  a  release,  or  a  bargain  and 
sale  by  the  tenant  in  tail,  is  not  absolutely 
void;  but  conveys  a  base  fee,  defeasible 
by  the  issue  in  tail;*'  but  certainly  not  by 
the  tenant  in  tail  himself.  This  convey- 
ance, then,  operated  as  a  complete  divesture 
of  the  estate  of  Henry  Scott  the  younger, 
and  passed  all  his  estate,  not  for  life  only, 
but  in  fee-simple,  determinable  by  the  issue 
in  tail.     On  the  same  principle,  it  has  been 


(a)  See  Laws  Virff.  1748,  edit.  1709.  p.  142, 143.  s.  1.  2. 
8,4. 

lb)  See  Seas.  Acts.  p.  51,  and  Rev.  Code,  vol.  1,  c. 
90.  s.  1.  p.  156. 157. 

(c)  Sbep.  Touch.  510:  2  Black.  Com.  835. 

(d)  8  Burr.  1703,  1705. 


decided,  that  such  a  conveyance,  by  tenant 
in  tail,  of  the  wife's  land,  would  deprive 
the  husband  of  curtesy,  (e)  If  Caleb 
Scott  had  brought  his  action  at  law,  he  must 
have  recovered,  and  the  father  would  have 
been  driven  into  equity  to  support  his  life- 
estate;  the  legal  estate  being  vested  in  the 
son.  It  may  be  contended  that  the  deed 
from  Henry  Scott  the  younger,  to  his  son 
was  wholly  void,  by  the  express  terms  of 
the  act  of  1748,  sect.  14, (f)  which  declares 
all  conveyances  for  the  purposes  of  defeat- 
ing an  estate  tail,  void.  But  the  statute 
de  donis  had  a  clause  equally  comprehen- 
sive ;  and  it  has  always  been  held,  that  as 
the  object  of  the  law  was  to  protect  the  is- 
sue in  tail,  so  far  as  the  deed  went  to  de- 
feat his  estate,  it  was  void,  only ;  bnt  was 
good,  as  it  respected  the  tenant  in  tail.(g) 
Henry  Scott,  therefore,  not  having  the 
seisin  of  the  land  in  tail,  was  not  author- 
ised to  bar  the  issue  by  a  writ  of  ad  quod 
damnum. 

Whether  a  subsequent  purchaser  or  cred- 
itor should  be  bound  by  constructive  notice 
of  a  deed  after  it  was  recorded,  thongh  not 
within  the  eight  months,  is  a  question  of 
immense  importance  to  the  citizens 
287  of  this  country.  On  ^principle,  noth- 
ing can  be  clearer  than  that,  after  a 
deed  is  once  recorded,  it  is  constructive 
notice  to  the  whole  world;  and  such  has 
always  been  understood  as  the  course  of 
decision  under  the  old  General  Court  sjrs- 
tem.  In  England,  the  Register  act  says 
not  a  word  about  notice,  and  yet  it  has  al- 
ways been  construed  as  if  the  words  "with- 
out notice"  had  been  inserted  after  the 
word  ^'purchasers.* '(h)  None  of  the  cases 
cited  by  Mr.  Call  apply  to  the  present;  be- 
cause they  either  turned  upon  the  insnflB- 
ciency  or  irregularity  of  the  proof,  which 
did  not  authorise  the  Court  to  receive  the 
deed  at  all ;  or  contained  the  opinions  of 
respectable  Judges  of  other  States  not  con- 
versant with  our  laws.  But  there  is  noth- 
ing to  prevent  the  Court  from  receiving 
proof  of  the  execution  of  a  deed,  after  eight 
months  from  its  date.  Besides,  a  deed  may 
bear  date  prior  to  the  time  of  its  delivery, 
which  is  the  true  date  in  law,  or  it  may  be 
acknowledged  by  the  grantor;  and,  if  this 
should  not  appear  from  the  face  of  the  deed, 
proof  may  be  admitted  to  shew  it,  and! the 
time  of  the  delivery  or  reacknowledgment, 
though  posterior  to  the  date,  would  be  the 
period  from  which  the  eight  months  should 
be  computed.  Every  person  is  presumed 
to  have  notice  of  an  instrument  when  he 
might  have  notice;  and  every  thing  which 
puts  it  in  the  power  of  a  party  to  obtain 
notice,  is  constructive  notice.  In  the  case 
before  the  Court,  Harmanson  not  only  had 
actual,  but  conatructive  notice ;  not  having 
purchased  till  after  the  deed  from  Henry 
Scott  the  younger,  to  his  son  Caleb,  was 
fully  proved,  and  admitted  to  record. 

Wednesday,  March,  ISth.  The  President 
delivered  the  resolution  of  the  whole  Court, 
(absent,  JUDGE  I^YONS,)  that  there  was 


(e)  7  Term  Rep.  276;  Doe,  ex  dem.  Kerllle,  r. 
Rivers  and  others. 

(f)  See  Virer.  Laws,  edit.  17fl9,  p.  145. 

(«r)  3  Call,  410.  per  Pendleton.  J.,  in  Nelson  v.Har- 
wood. 

(h)  Cowp.  712;  per  Ld.  Mansfcbld  In  Doe  v.  Eont- 
ledffe. 
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no   error  in  the  record,  and  that  the  judg- 
ment of  the  District  Court  be  affirmed. 

The  reporters  are  authorised  to  state, 
''that  the  Judges  were  unanimous  upon  this 
ground,  that  Henry  Scott  the  younger,  hav- 
ing by  his  deed  of  bargain  and    sale,   with 

warranty,  to  his  son  Caleb,  and  his 
288      heirs,  and  also  with  a  covenant  *that 

he  was  seised  of  an  estate  in  fee-sim- 
ple, and  for  further  assurance,  parted  with 
hi  a  whole  estate  in  the  lands  in  question, 
was  no  longer  seised  of  an  estate  tail 
therein,  which  was  absolutely  necessary  to 
entitle  him  to  sue  out  a  writ  of  ad  quod 
damnum ;  and  by  so  doing  was  guilty  of  a 
fraud,  and  nothing  passed  by  virtue  of  his 
subsequent  deed  of  bargain  and  sale  to  John 
Harmanson,  which  was  therefore  void  in 
law."  

Vance  v.  Walker. 

Wednesday,  March  8th.  1808. 

Contract  for  PurchSM  of  Land— When  Final  and  Conclu- 
sive between  Parties.*— An  aflrreement  coQcerninff 
the  purchase  of  lands,  perfected  by  the  execution 
of  a  conveyance  on  the  part  of  the  seller,  and  by 
acceptance  thereof  and  payment  of  the  purchase- 
money,  or  execution  of  a  bond  or  bonds  for  the 
same,  on  the  part  of  the  purchaser,  is  final  and 
conclusive  between  the  parties  and  their  heirs,  in 
law;  and  ouffht  not  to  be  disturbed  in  equity, 
unless  fraud,  or  some  manifest  mistake  in  such 
conveyance,  or  bond  be  shewn  and  proved:  or 
unless  some  note  or  memorandum  in  wrltinffbe 
made,  pursuant  to  the  statute  of  frauds  and  per- 
juries (if  subsequent  to  that  statute)  at  the  time, 
or  after  the  execution,  of  such  conveyance  or 
bond,  whereby  it  may  appear  that  the  parties  had 
afirreed  to  some  further  explanation  or  modifica- 
tion of  the  terms  of  the  agreement  as  therein 
expressed. 

On  the  5th  day  of  July,  1802.  John  Vance 
exhibited  to  the  Judge  of  the  Superior 
Court  of  Chancery,  holden  at  Staunton,  a 
bill  against  Francis  Walker,  stating,  in 
substance,  that  a  number  of  years  ago  a 
certain  John  Huston  settled  upon  a  tract  of 
land  lying  in  the  County  of  Washington, 
included  within  the  limits  of  a  grant  made 
to  Dr.  Thomas  Walker,  generally  denomi- 
nated the  *' Wolf  hill  tract;"  that  the  said 
Huston  settled  upon  the  said  land  on  the 
faith  of  proposals  then  published  by  the 
said  Dr.  Walker,  inviting  persons  to  settle 
within  the  limits  of  his  grant,  and  that 
they  should  have  a  fee-simple  in  the  lands 
settled,  on  payment  of  111.  for  every  hun- 
dred acres  by  them  desired ;  that,  after  Hus- 
ton had  made  some  improvements  on  the 
said  land,  the  complainant  purchased  of 
him  his  right,  subject  to  the  payment  of 
the  money  due  Dr.  Walker,  which  had  not 
been  paid,  took  possession  of  the  land,  and 
remained  possessed  thereof.  That  several 
years  afterwards.  Dr.  Walker,  who  resided 
in  Albemarle,  came  to  the  County  of  Wash- 
ington, and  being  informed  of  the  circum- 
stances aforesaid  by  the  complainant, 
appeared  well  satisfied,  and  agreed  that 
he     should     have     all     the      land      lying 


♦The  principal  case  was  followed  in  Walker  v. 
Alcklin.  2Munf.  8S7. 
Ststoto  of    Frauds— Necessity   of  Pleadlnir-— As  to 

whether  it  is  competent  for  a  party  to  defend  him- 
self under  the  statute  of  frauds,  where  he  does  not 
plead  it.  or  otherwise  rely  upon  it,  see  the  principal 
case  cited  In  Payne  v.  Graves,  6  Leiffh  677.  The 
principal  case  Is  further  cited  In  this  connection  in 
2  Min.  Insts.   (4th  Ed.)  p.  860. 

See  monog^raphic  note  on  "Frauds.  Statute  of" 
appended  to  Beale  v.  Diflrffes,  0  Gratt  682. 


289  within  certain    ^designated     bounds, 
not     claimed     by     or    surveyed    for 

any  other  person,  at  the  established 
rate  of  111.  with  interest  thereon  from 
the  time  of  actual  settlement;  but,  as 
the  land  had  never  been  surveyed,  and 
lay  between  the  claims  of  a  number  of 
other  persons,  the  complainant  and  the  said 
Walker  could  not  then  ascertain  the  actual 
quantity  comprehended  within  the  limits 
agreed  on  by  them,  but  estimated  it  at  300 
acres;  that,  thereupon,  the  complainant  de- 
livered to  Walker  a  horse  at  the  price  of 
651.  and  received  of  him  251.  (the  price  of 
300  acres  of  land,  at  111.  per  hundred  acres, 
together  with  the  interest  thereon,  amount- 
ing to  the  sum  of  401. )  it  being  expressly 
agreed  between  them,  that  the  complain- 
ant's receiving  the  said  surplus  of  251. 
should  not  prejudice  his  right  to  the  residue 
of  the  land  within  the  designated  limits ; 
but  that  he  should  have  whatever  that 
quantity  might  be,  when  ascertained,  on 
paying  the  said  consideration  of  111.  per 
hundred  acres,  and  interest  thereon  from 
the  time  of  actual  settlement ;  that  Walker 
promised  to  have  the  land  surveyed  in  a 
short  time ;  that,  afterwards,  he  appointed 
a  certain  Daniel  Smith  his  agent  respecting 
those  lands,  to  whom  the  complainant 
made  frequent  applicationa  to  come  and 
survey  the  land,  which  he  always  failed  to 
do ;  that  the  said  Smith  removed  out  of  the 
State,  and,  after  his  removal,  the  said 
Thomas  Walker  had  no  agent  in  the  County 
of  Washington. 

The  bill  further  stated  that  Thomas 
Walker  departed  this  life,  having  devised 
the  lands  comprehended  within  the  *'Wolf- 
hill  tract,"  to  his  son  Francis  Walker,  who 
about  two  years  before  the  filing  of  the 
bill,  came  to  the  County  of  Washington  to 
settle  the  matters  relative  to  the  said  tract 
of  land ;  that  the  complainant  then  made 
application  to  him,  stated  the  circumbtances 
aforesaid,  and  requested  that  the  land  he 
had  purchased  might  be  laid  off,  and  the 
quantity  ascertained,  and  that  he  would, 
on  the  complainant's  paying  according  to 
his  contract,  make  him  a  title:  that,  ac- 
cordingly, the  land  was  surveyed,  and  dis- 
covered to  contain  773  acres;  whereupon 
the     said     Francis    Walker    refused 

290  *to  let  him  have  any  greater  quantity 
than  300  acres,  unless  he  would  pay  at 

the  rate  of  twenty  shillings  for  each  acre 
exceeding  that  quantity,  and  threatened, 
in  case  of  refusal,  to  sell  the  quantity 
exceeding  three  hundred  acres;  that  the 
complainant  being  ignorant  in  law,  and 
not  knowing,  at  that  time,  that  he  could 
prove  the  contract  with  Thomas  Walker; 
and  ** being  much  intimidated  by  the  threats 
of  the  said  Francis  Walker ;  not  knowing 
as  no  part  of  the  land  had  ever  been  laid 
off,  but  the  said  Francis  Walker  would 
compel  him  to  take  the  3(X)  acres  in  some 
part  of  the  tract  the  least  valuable,  and  take 
away  the  valuable  improvements  which  he 
had  made  with  much  expense  and  labour 
for  many  years;"  consented  to  pay  the  sum 
demanded;  and  gave  two  bonds  for  2181. 
each,  as  the  consideration  money  for  the 
quantity  of  land  exceeding  3(X)  acres;  but 
that  it  was  expressly  agreed  between  the 
said  Francis  Walker  and  him,    that,    if    he 
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could  thereafter  prove  any  agfreement  with 
the  said  Thomas  Walker,  deceased,  he 
should  have  the  benefit  thereof,  whatever 
it  might  be ;  that  he  had  since  discovered, 
from  a  reputable  person  who  was  present 
at  the  time  when  the  said  Thomas  Walker 
contracted  with  him,  that  he  could  by  his 
testimony  fully  prove  the  said  contract;  but 
that  Francis  Walker  had,  nevertheless,  in- 
stituted suits  on  the  said  two  bonds  in  the 
District  Court  of  Washington  and  recovered 
judgments.  The  bill  concluded  with  pray- 
ing an  injunction  to  the  said  judgments,  or 
so  much  thereof  as  exceeded  111.  for  each 
hundred  acres,  with  the  interest  thereupon ; 
which  was  granted. 

The  answer  of  Francis  Walker  admitted 
that  Thomas  Walker  had  a  patent  for  the 
tract  of  land  called  Wolfhill,  a  part  of 
which  he  sold  to  sundry  persons ;  but  alleged 
that  a  considerable  part  was  settled  by  in- 
dividuals without  any  contract  whatever; 
that  the  respondent  knew  nothing  of  any 
contract  with  Huston  relative  to  the  land 
in  question,  and  finding  no  mention  of  any 
transactions  with  him  in  the  books  of 
Thomas  Walker,  supposed  that,  if  Huston 
ever  was  in  possession  of  the  said  land,  he 
became  so  by  an  unlawful  entry,  and  was 
never  legally  entitled  thereto.  The 
291  ^respondent  also  denied  any  knowl- 
edge of  the  proposals  alleged  in  the 
bill  to  have  been  made  by  Thomas  Walker; 
observing  that,  if  ever  made,  they  must 
have  appeared  in  the  public  prints  of  that 
day,  and  might  easily  now  be  produced ; 
but  that  he  had  often  required  the  persons 
in  that  neighbourhood  to  produce  the  pro- 
posals under  which  many  of  them  pretended 
to  set  up  claims  to  the  land,  and  none  of 
them  ever  shewed  any  such ;  that,  probably, 
those  proposals  related  to  the  lands  of  the 
LfOyal  Company,  of  which  Thomas  Walker 
was  a  member,  manager,  and  director,  and 
not  to  those  belonging  to  himself;  the  re- 
spondent having  always  understood  that 
such  proposals  were  made  by  him  relative 
to  lands  belonging  to  the  said  Company, 
which  were  near  and  adjoining  his  own. 

The  answer  farther  stated  that  the  re- 
spondent when  he  visited  the  Western 
Country,  invited  all  who  had  made  any 
contracts  with  Thomas  Walker,  to  come 
forward  and  produce  them ;  averring  that 
he  was  ready  to  make,  and  did  actually 
make  deeds  to  all  who  called  upon  him 
properly  authorised  to  demand  a  convey- 
ance ;  that,  accordingly,  he  made  a  convey- 
ance to  the  complainant  for  300  acres,  in 
consequence  of  the  contract  which  appeared 
to  have  been  made  with  him,  and  also  for 
473  acres  more  which  he  purchased  of  the 
respondent,  and  for  which  he  executed  the 
bonds  in  .the  bill  mentioned;  that  on 
the  books  of  Thomas  Walker,  the  complain- 
ant is  charged  with  300  acres  of  land  sold 
him,  and  is  credited  by  401.  in  part  of  prin- 
cipal and  interest  due  for  the  same;  that 
the  respondent  offered  to  lay  off  the  lands 
to  which  the  complainant  was  entitled  in 
such  manner  as  he  should  direct,  and  so  as 
to  include  his  improvements;  and  never 
used  any  threats  to  induce  him  to  execute 
the  bonds,  which  were  given  in  pursuance 
of  a  fair,  just,  and  honest  contract  made 
with  a  view  to  accommodate  him  in  many 


respects,  particularly,  as  the  land  was  sold 
by  the  respondent  for  less  than  he  could 
have .  got  f rum  other  purchasers ;  that  the 
complainant  did  not,  and,  as  the  respondent 
believes,  could  not,  shew  a  title  even  to 
the  300  acres,  (which  the  respondent 

292  was  willing  to  convey  to  him  *iii  con- 
sequence    of     the     entry    made    in 

Thomas  Walker's  book,)  much  less  to  anj 
other  portion  of  the  land,  and  (so  far  from 
pretending  to  establish  a  claim  for  more 
than  300  acres)  in  a  conversation  with  the 
defendant  about  the  time  of  making  the 
purchase,  expressed  his  regret  that  he  had 
not  purchased  the  whole  of  the  lands  of  Dr. 
Walker,  as  he  might  then  have  got  them 
for   111.    per   hundred  acres. 

A  number  of  depositions  were  taken,  of 
which  (as  the  Judges  of  this  Court  differed 
in  opinion)  the  following  abridged  ab- 
stract may  be  proper. 

John  Campbell  deposed  that,  in  the  fall 
of  the  year  1768,  he  came,  for  the  first  time, 
to  the  western  parts  of  Virginia,  now  com- 
prehended within  the  limits  of  Washington 
County ;  that,  on  his  way,  he  overtook  a 
number  of  persons  who  informed  him  that 
they  were  coming  to  see  a  tract  of  land 
owned  by  Doctor  Walker,  which  the  depo- 
nent understood  was  the  Wolfhill  tract, 
which  they  said  he  offered  to  settlers  and 
emigrants  at  111.  per  hundred  acres;  that 
the  deponent  saw  Doctor  Walker  in  Staun- 
ton, the  following  summer,  and  asked  him 
on  what  terms  he  sold  the  lands  within  the 
survey  called  the  Wolfhills;  that  be  an- 
swered, at  111.  per  hundred  acres,  and  ob- 
served that  he  had  published  fully  his 
terms  and  conditions  in  advertisements 
dispersed  in  the  Western  Country,  and  that 
the  deponent  would  see  one  at  Col.  Inglis's, 
and  be  fully  informed.  The  deponent  ac- 
cordingly called  and  conversed  with  Col. 
Inglis,  who  confirmed  the  terms  as  men- 
tioned; but  the  deponent  could  not  say 
whether  he  saw  the  advertisement  or  not, 
nor  that  he  ever  saw  one,  but  '^  thinks  he 
did;"  that,  perhaps,  at  this  period,  there 
are  none  of  them  to  be  had;  and  he  never 
heard  of  any  being  set  up,  except  at  Fort 
Chiswell  and  Inglis's  ferry,  few  persons  at 
that  time  being  settled  on  the  waters  of 
Holstein ;  but  it  was  a  general  report  and 
belief,  and  never  contradicted  in  any  in- 
stance within  his  knowledge,  that  the  terms 
on  which  the  said  Wolfhill  tract  was  sold 
were  at  111.  per  hundred  acres.  A  few 
years  afterwards.  Doctor  Walker  came  to 
that  country,  and  the  deponent  asked 

293  him  whether  he  then  ^continued  to  sell 
the    said    land    at   111.    per    hundred 

acres ;  that  he  answered  yes,  but  had  estab- 
lished a  uniform  period  from  which  inter- 
est should  be  paid.  Afterwards  Robert 
Doake  came  as  his  agent,  and  surveyed 
lands  for  settlers :  he  told  the  deponent  his 
instructions  were  not  to  suffer  any  "strips" 
of  land  lying  between  surveys  made  for  set- 
tlers, or  the  original  patent  line,  but  that 
they  must  join,  unless  there  was  sufficient 
between  to  make  a  plantation. 

Alexander  Breckenridge  deposed  that, 
some  time  in  the  year  1769,  a  certain  Rob- 
ert Doake  informed  him  that  he  was  agent 
for  Dr.  Thomas  Walker  to  settle  and  lay 
off  a  tract  of  land  on  Holstein  river,  known 
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bj  the  name  of  the  Wolfhill  survey,  and  to 
sell  said  lands  out  at  111.  per  hundred  acres ; 
and  the  deponent  agfreed  with  said  Doake 
to  take  a  part  of  said  lands,  provided  he 
should  like  it  when  he  saw  it;  that  he  made 
choice  of  a  part  of  the  said  land,  and  built 
a  cabin  thereon,  to  which  he  moved  in  Sep- 
tember, 1770;  that,  in  the  year  1772,  the 
said  Doake  laid  off  part  of  said  lands  to  the 
settlers  who  were  then  upon  it,  and  in- 
formed the  deponent  that  his  instructions 
from  Walker  were,  that  the  purchasers  must 
join  two  sides  of  the  patent  lines  and  one 
of  a  purchaser;  or  one  side  to  the  patent 
line,  and  two  sides  to  the  purchasers'  lines; 
so  that  no  vacant  lands  should  be  left  be- 
tween them :  and,  in  the  year  1773,  the  said 
Doake  and  Walker  came  and  appointed  the 
settlers  to  meet  at  Samuel  Brigg's,  on  the 
21st  day  of  April,  to  execute  bonds  for  pay- 
ment of  the  purchase-money,  and  take  Wal- 
ker's bonds  for  conveyances;  and  Walker 
said  they  should  pay  interest  on  the  pur- 
chase-money until  the  whole  should  be  paid, 
and  then  he  would  make  them  titles.  Alex- 
ander Breckenrilge,  on  being  asked  whether 
he  was  interested  in  this  controversy,  said 
that  he  was  in  nowise  interested ;  and  also 
swore  positively  that  John  Huston  im- 
proved part  of  the  land,  and  sold  his  claim 
to    John  Vance. 

Josias  Gamble  deposed  that,  in  the  year 
1769,  on  his  way  to  Holstein,  he  met  with 
an  advertisement  at  Col.  Inglis's  on  New 
river,  stating  to  all  emigrants  who 
294  wanted  *to  settle  on  the  Wolfhill  tract, 
that  they  should  have  the  land  at  111. 
per  hundred  acres ;  in  consequence  of  which 
advertisement,  the  deponent  made  a  settle- 
ment on  the  said  tract,  and  paid  for  it  at 
the  rate  of  111.  per  hundred  acres ;  that  no 
time  was  limited  when  the  111.  should  be 
paid,  but  settlers  were  at  liberty  to  pay  in- 
terest as  long  as  they  pleased;  that  he  paid 
interest  from  one  year  after  he  gave  his 
bond ;  that  he  knew  of  Huston's  making 
an  improvement  on  the  same  proposals,  and 
that  Huston  told  him  that  John  Vance  had 
bought  of  him. 

James  Piper  swore  that,  he  settled  on  part 
of  the  Wolfhill  tract,  under  certain  pro- 
posals, which  he  understood  had  been  made 
by  Thomas  Walker,  that  settlers  should 
have  as  much  as  they  wanted  at  111.  10s.  Od. 
or  111.  per  hundred  acres;  for  as  to  the  sum 
he  was  not  positive ;  that  he  lived  thereon 
about  two  years,  and  then  made  pay- 
ment at  the  rate  aforesaid,  and  pursuant  to 
the  proposals  he  had  beard,  and  obtained  a 
title  for  the  quantity  claimed  according  to 
those  proposals. 

Christopher  Acklin  (between  whom  and 
Francis  Walker  an  appeal  concerning  part  of 
the  Wolfhill  tract  is  now  pending)  deposed 
that,  as  well  as  he  recollected,  some  time 
in  the  year  1771,  John  Huston  made  an  im- 
provement on  the  land  which  the  deponent 
understood  he  afterwards  sold  to  John 
Vance;  that  he  recollected  a  grey  horse 
which  Huston  got  from  Vance,  which  he 
understood  and  believed  was  given  as  part  of 
the  price  of  the  land;  that  Huston  claimed 
and  sold  to  Vance  more  land  than  Vance  ulti- 
mately obtained ;  for  that  in  settling  a  con- 
troversy between  Vance  and  the  deponent 
concerning  their  boundaries,  the  arbitrators 


ran  the  line  between  them  so  that  Vance 
lost  a  part  of  what  he  claimed. 

James  Crow  deposed  that,  in  April,  1778, 
he  applied  to  Thomas  Walker  to  purchase  a 
part  of  the  Wolfhill  tract,  and  was  told  by 
him  that  his  price  was  111.  per  hundred 
acres,  but  that,  as  money  then  was  not  as 
good  as  it  had  been,  if  the  deponent  would 
pay  him  in  horses  and  cattle,  at  the  old 
rates,  the  price  of  the  land  should  be 

295  as   usual;  for  he  did  *not   raise    the 
price  of  his   land ;  that,  moreover,  he 

heard  him  say  that  he  charged  interest  from 
the  time  of  the  settlement  made,  and  no 
farther  back,  as  the  settler  ought  not  to 
pay  interest  until  he  received  a  benefit. 

Joseph  Black  deposed  that,  in  1778,  John 
Vance  and  Thomas  Walker  were  both  at  his 
house,  and  he  saw  John  Vance  pay  Thomas 
Walker  for  300  acres  of  land  in  a  horse,  and 
said  Walker  pay  the  difference  between  the 
price  of  the  horse  and  the  land,  in  cash,  to 
the  said  Vance ;  that  Vance  desired  him  to 
keep  the  money  until  the  land  was  surveyed, 
but  Walker  chose  to  pay  it :  the  deponent 
was  told  by  botn  parties  that  Vance  was  to 
have  the  balance  of  the  land  he  then 
claimed,  by  paying  111.  per  hundred ;  and 
Walker  said  his  intention  was  to  give  good 
measure,  for  he  allowed  his  surveyors  to 
throw  in  five  acres  to  every  hundred.  The 
deponent  was  told  more  than  once  by 
Daniel  Smith,  agent  for  Walker,  that  he 
had  John  Vance's  land  to  run :  he  knew  of 
no  limited  time  within  which  the  111.  per 
hundred  was  to  be  paid ;  and  ( being  asked 
from  what  time  the  settlers  paid  interest > 
said  that,  one  year  after  he  gave  his  own- 
bond,  which  was  in  1772,  he  paid  interest. 

William  Y.  Conn  described  the  improve- 
ments made  on  the  land  held  by  Vance,, 
saying  that  about  100  acres  were  cleared, 
and  several  settlements  made,  separated  by 
pieces  of  woodland;  and,  in  the  deponent's- 
opinion,  300  acres  could  not  be  laid  off  so 
as  to  include  all  the  improvements,  without 
great  inconvenience,  and,  perhaps,  net  at 
all,  without  leaving  spaces  between  it  and 
the  * 'adjoining  neighbouring"  lines. 

Michael  Deckart's  testimony  is  to  the 
same  effect.  Joseph  Acklin  made  oath 
that,  when  his  father,  Christopher  Acklin, 
was  about  executing  a  deed  of  trust  to 
Francis  Walker,  to  secure  the  payment  of 
the  purchase-money  for  a  part  of  the  Wolf- 
hill tract,  the  deponent  asked  Francis 
Walker  if  executing  the  deed  of  trust  would 
not  preclude  his  father  from  the  benefit 
of  his  contract  with  Thomas  Walker,  in 
case  he  could  prove  any;  and  Francis 
Walker  replied,  that  any  contracts  made 
with  his    father    should    stand  good, 

296  though    the  *deed  of  trust    was    exe- 
cuted.    The  deponent  understood  this 

expression  as  applying  generally  to  all  per- 
sons having  claims  to  any  part  of  the  Wolf- 
hill tract.  This  witness  also  swore  that 
Francis  Walker  threatened  to  sell  Christo- 
pher Acklin's  land  if  he  did  not  comply  with 
his  terms,  which  were  twenty  shillings  per 
acre. 

Benjamin  Spencer  deposed  that,  when 
Francis  Walker  was  in  the  Western  Coun- 
try settling  his  affairs  respecting  the  Wolf- 
hill tract  of  land,  he  was  at  the  house  of 
John    M'Cormick,    in     Abingdon,    with    a 
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number  of  persons  who  had  given  their 
bonds,  and  to  some  of  whom  he  had  ex- 
ecuted conveyances,  when  it  was  mentioned 
by  some  person  that,  as  the  bonds  were  ex- 
ecuted, they  would  be  deprived  of  the  ben- 
efit of  contracts  made  with  Thomas  Walker, 
deceased,  to  which  Francis  Walker  replied 
that,  if  any  person  claiming  lands  in  the 
said  tract,  could  thereafter  prove  having 
made  a  contract  with  his  father,  they  should, 
notwithstanding  their  having  given  bonds, 
have  the  benefit  of  such  contract,  and  that 
he  would  be  bound  thereby  and  carry  it 
into  eifect ;  and  called  on  the  deponent  and 
some  other  person  to  bear  testimony ;  that, 
moreover,  the  deponent  heard  Vance  tell 
Francis  Walker  that,  if  he  had  paid  his 
father  a  trifle  more,  he  would  have  got  his 
deed,  and  that  he.  could  prove  his  contract 
with  Thomas  Walker  by  some  person  in 
Frenchboard,  in  Tennessee. 

James  Vance  swore  that  he  heard  John 
Vance  complain  to  Francis  Walker  that  he 
conceived  it  hard  to  pay  20s.  per  acre  for 
the  land  he  claimed,  when  by  his  contract 
he  was  to  have  had  it  at  111.  per  hundred 
acres ;  and  that  John  Vance  would  not  have 
complied  with  Francis  Walker's  terms,  had 
he  not  been  afraid  that  Walker  would  sell 
the  land  to  other  persons;  particularly,  as 
it  was  understood  that,  if  he  refused  to 
comply,  a  certain  Capt.  White  was  to 
have  it. 

The  cause  came  on   to  be   finally    heard, 

by     consent     of    parties,    on    the    9th   of 

July    1803,      when      the     Chancellor 

297      ^dissolved    the    injunction    and    dis-^ 

missed  the  bill,  whereupon  Vance  ap-^ 

pealed. 

Wh:kham,  for  the  appellant,  considered 
the  testimony  suflScient  to  authorise  a  de- 
cree in  his  favour,  insisting  especially  on 
Francis  Walker's  public  declaration  that, 
if  any  person  so  circumstanced,  could  prove 
the  contract  with  Doctor  Walker,  his  father, 
he  would  grant  him  the  benefit  of  it;  and 
on  the  coercion  under  which  Vance  executed 
the  bonds. 

Call,  for  the  appellee,  commented,  1.  On 
the  depositions  of  Joseph  Black  and  others, 
and  endeavoured  to  shew  that  the  evidence 
did  not  prove  the  contract  contended  for. 
He  said  the  answer  sufficiently  contradicted 
the  bill ;  and  the  testimony  produced,  was 
not  competent  to  outweigh  the  answer.  He 
remarked  the  great  improbability  of  such 
extensive  credit  being  given  (as  it  was  pre- 
tended it  was  given  by  Dr.  Walker;  where 
the  consideration  was  only  111.  per  hundred 
acres. 

2.  He  relied  on  the  principle  of  law  that 
parol  evidence  of  conversations  previous  to 
the  execution  of  a  deed,  is  not  to  be  re- 
ceived to  introduce  any  stipulation  not  con- 
tained in  it ;  in  support  of  which  he  quoted 
1  Fonb.  200,  and  the  cases  there  cited.  He 
observed,  that  to  this  rule  there  were  only 
two  exceptions;  1st.  Where  by  fraud  some 
material  part  of  the  agreement  was  omitted ; 
and,  2dly.  Where  the  drawer  of  the  deed  by 
mistake  omits  a  part ;  but  there  is  no  in- 
stance in  which  parol  evidence  is  admissible 
where  the  parties  understand  the  whole 
subject,  and  designedly  fail  to  insert  a  part. 

Wirt,  on  the  same  side.  If  ever  there  was 
a  case,  in  which  the  salutary  provisions  of 


the  statute  of  frauds  ought  to  apply,  this 
is  one.  It  is  attempted  by  parol  evidence 
to  get  nearly  800  acres  of  land,  instead  of 
300.  If  the  evidence  be  now  obscure,  it 
is    Vance's    own  ^ult:      he    might, 

298  ^thirty  years  ago,    have  brouizrht   his 
suit   in   chancery,    to  compel  Doctor 

Walker  to  make  a  title.  Why  did  he  not 
pay  up  the  money,  and  demand  a  convey- 
ance? But  he  seems  to  have  been  of  the 
same  opinion,  as  to  the  paying  of  money, 
which  Falstaff  expressed  concerning  Death: 
— <<If  Death  did  not  call  on  him,  why  should 
he  call  on  Death  to  pay  him  his  debt?" 

The  testimony  of  Christopher  Acklin,  a 
party  at  present  contending  with  Francis 
Walker,  and  of  a  number  of  interested  wit- 
nesses, is  set  up,  in  opposition  to  the  an- 
swer, which  has  the  utmost  verisimilitude. 
The  only  memorandum  in  writing  bj  Doc- 
tor Walker,  is  the  entry  in  his  book  of  300 
acres  sold  to  Vance,  with  a  credit  of  401. 
in  part.  How  strangely  improbable  is  it 
that  Francis  Walker  went  out  on  purpose  to 
settle  these  matters,  yet  issued  a  proclama- 
tion, giving  unlimited  indulgence  to  bring 
forward  parol  evidence  at  any  time  thereaf- 
ter against  himself  and  his  heirs!  Tet 
it  does  not  appear,  that  the  bonds  were  in- 
duced even  by  that  declaration.  James 
Vance's  deposition  shews  no  such  thing; 
but  only  that  John  Vance  complained  to 
Walker,  that  he  thought  it  hatd  to  pay  20s. 
per  acre,  &c, 

Wickham  in  reply.  Three  grounds  are 
relied  on  by  the  counsel  on  the  other  side; 

1.  The   improbability     of     the     contract; 

2.  The  statute  of  frauds ;  and,  3.  The  objec- 
tion to  parol  testimony. 

1.  As  to  the  first  point.  This  contract 
was  very  probable.  Doctor  Walker  was  a 
great  proprietor,  interested  in  having  his 
lands  settled.  Settlement  itself  was  a  part 
performance ;  and  the  settler  bad  a  right  to 
call  on  the  proprietor  to  perform  his  part. 
Doctor  Walker  ought  to  have  had  the  lands 
surveyed;  or,  at  any  rate,  it  should  have 
been  a  joint  business.  The  testimony 
comes  in  aid  of  the  probability.  Gentle- 
men have  not  a  right  to  discredit  the  testi- 
mony. Joseph  Black  is  not  interested; 
and  his  evidence  is  confirmed  by  that  of 
James  Crow.  Neither  is  there  any  thing 
improbable  in  Francis  Walker's  making  the 

agreement     alleged;    his   anxiety   to 

299  settle  the  business  as  far  as  *practi- 
cable,  with  all  possible  speed,  that  he 

might  the  sooner  get  home  again,  was  a 
sufficient  inducement.  No  survey  took 
place  until  after  Doctor  Walker's  death,  and 
the  business  could  not  have  been  settled  be- 
fore the  survey ;  the  only  boundaries  being 
those  reputed,  by  which  Vance  held. 

2.  As  to  the  statute  of  frauds.  It  is 
strange  that  gentlemen  who  take  such  high 
grounds  should  fly  to  that  statute.  We 
claim  under  the  contract  with  Doctor 
Walker.  The  statute  was  not  then  in  force. 
Besides,  there  was  part  performance,  and  a 
payment  of  money. 

But  was  the  statute  pleaded?  In  Rowton 
V.  Rowton,  (a)  though  not  formally  pleaded, 
it  was  relied  upon  in  the  answer :  but  here 
the  statute  has  neither  been  pleaded  nor 
relied   upon,  and  it  has  never  been  decided 
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by  this  Court,  that,  in  such  case,  it  can  avail 
the  party.  But  Francis  Walker  could  not 
have  relied  upon  it :  we  should  have  repelled 
him  by  saying,  he  obtained  the  bonds  of 
Vance  by  means  of  the  fraudulent  promise 
by  which  he  induced  him  to  sign  them. 

3.  With  respect  to  the  objection  to  parol 
testimony,  what  is  this  but  setting  up  the 
broad  principle,  that  in  no  case  will  parol 
evidence  be  received  after  a  deed  is  executed, 
even  where  an  agreement  is  made,  that  all 
errors  shall  be  corrected ;  which  is  a  com- 
mon case? 

Friday,  March  17.  The  Judges  gave  their 
opinions. 

JUDGE  TUCKER  declared  himself  sat- 
isfied with  the  opinion  to  be  delivered  by 
the  President,  which  perfectly  accorded 
with  his  ideas  on  the  points  in  this  cause. 

JUDGE  ROANE.  About  the  year  1768 
and  1769,  Doctor  Thomas  Walker,  who  had  a 
large  tract  of  vacant  land  in  the  County  of 
Washington,  and  wished  to  sell  it  out  to 
settlers,  published  his  price  and  terms 
therefor,  in  advertisements  stuck  up  at  two 
or  three  places  in  the  Western  Country.  In 
consequence  of  these  proposals,  many  per- 
sons went  out  and  actually  settled  on 
300  the  lands ;  and  among  ^others,  James 
Piper,  Joseph  Black,  Christopher 
Acklin,  Josias  Gamble,  Alexander  Brecken- 
ridge,  and  John  Campbell,  (who  have  all 
given  depositions  in  this  cause,)  and  John 
Huston,  under  whom  the  appellant  claims. 
One  of  these  advertisements  was  seen  by 
Gamble,  at  Inglis's  ferry,  which  also  John 
Campbell  thinks  he  saw ;  but  none  of  them 
are  exhibited  in  the  cause ;  and  John  Camp- 
bell, who  professes  to  have  a  general  ac- 
quaintance in  the  Western  Country  thinks 
that  none  of  them  are  now  in  existence.  It 
is  not  strange  that  this  should  be  the  case ; 
for  they  were  perhaps  only  in  writing,  and 
not  printed,  and  being  intended  for  general 
information,  it  would  have  been  improper 
for  any  particular  settler  to  have  taken 
them  down,  and  appropriated  them  to  his 
own  individual  use:  they,  however,  as  we 
are  told  by  John  Campbell,  had  produced  a 
general  opinion  and  belief,  that  the  lands 
in  question  were  sold  at  111.  per  hundred 
acres.  As,  however,  the  act  of  frauds  was 
not  then  in  force,  (nor  in  1778,  when  a  rec- 
ognition of  the  terms  of  this  proposal  was 
made  by  Dr.  Walker  to  the  appellant, )  we 
are  at  liberty  to  give  evidence  of  their  con- 
tents. It  is  agreed  on  all  hands  that  these 
proposals  stated  that  the  lands  in  question, 
the  Wolfhill  tract,  were  to  be  sold  at  111. 
per  hundred  acres;  which,  also,  Dr.  Walker 
told  John  Campbell  was  the  price,  in  the 
summer  of  1769;  and  Josias  Gamble  says 
there  was  no  limited  time  for  the  payment 
of  the  money,  but  that  the  settlers  were  at 
liberty  to  pay '  interest  as  long  as  they 
pleased,  commencing  one  year  after  their 
settlement.  While  the  settlers  were  in  some 
cases  compellable  to  take  more  land  than 
they  wished,  for  they  were  to  adjoin  the 
lines  of  the  neighbouring  tracts,  and  leave 
no  vacant  spaces  between.  [See  the  deposi- 
tions of  Breckenridge  and  John  Campbell.] 
It  is  not  shewn  or  pretended  that  they  were 
restricted  in  the  quantity  they  were  at  lib- 
erty to  procure.  Indeed,  when  we  consider 
that  persons  of  that  description,  who  alone 


were  invited  to  purchase,  were  not  in  a 
condition  to  monopolize  large  quantities  of 
land,  there  was  no  necessity  for  such  a  re- 
striction on  the  part  of  Dr.  Walker :  and  be- 
sides, as    there  was  a  large  quantity 

301  of  other  *lands  at  market  in  that  Coun- 
try at  the  same   time,   the  interest  of 

the  proprietor  would  not  have  induced  him 
to  establish  such  a  condition:  he  un- 
doubtedly wished  to  sell  as  much  of  his 
own  lands  as  he  could.  There  is  therefore 
not  only  no  restriction  in  relation  to  quan- 
tity proved  to  have  existed ;  but  on  the  con- 
trary, it  is  highly  improbable  that  any 
such  should  have  been  contemplated :  on  the 
other  hand,  James  Piper  proves  that  it  was 
understood  that  the  proposals  permitted 
settlers  to  acquire  ^'as  much  land  as  they 
wanted.'* 

Under  these  proposals  thus  unrestrained 
in  this  particular,  John  Huston  made  a  set- 
tlement and  improvement  on  the  land  in 
controversy.  Christopher  Acklin  proves 
that  Huston  claimed  and  sold  to  Vance  more 
land  than  Vance  ultimately  got,  (that  is, 
more  than  300  acres,)  and  that  he  (Huston) 
claimed  up  to  his  ( Acklin *s)  lines,  and  to 
certain  lines  to  the  north  and  west.  This 
testimony  I  understand  to  go  to  this ;  that 
Huston's  claim  was  commensurate  with  the 
whole  tract  since  conveyed  to  Vance  by 
Francis  Walker.  Such  was  the  extent  of 
Huston's  claim  which  he  sold  to  Vance,  and 
consequently  such  was  the  extent  of 
Vance's  claim ;  and  it  is  proved  by  Black, 
that  in  1778,  Vance  having  paid  Dr.  Walker 
for  300  acres,  it  was  understood  and  agreed 
that  he  should  have  the  balance  of  the  land 
he  then  claimed  under  Huston,  (that  is,  the 
land  now  in  controversy,)  at  the  same 
price  of  111.  per  hundred  acres. 

This  then  is  a  solemn  recognition  and 
continuation  of  the  right  derived  from 
Huston,  as  to  the  land  in  question.  It  is 
besides  corroborated  and  supported  by  the 
following  circumstances:  1st.  Dr.  Walker 
told  Crow  at  the  same  time,  (that  is,  in 
April,  1778,)  that  he  sold  his  land  on  the 
Wolfhill  tract  at  111.  per  hundred  acres, 
payable  in  horses  or  cattle  at  the  old  prices; 
and  2dly.  Huston  (and  under  him  the  ap- 
pellant) and  Acklin  always  considered  that 
their  lands  adjoined;  a  line  was  run,  by 
arbitration,  between  them  after  Vance  pur- 
chased; and  Vance  cleared  the  land  in  so 
many  places  that  it  is  proved  that  a  300 
acre  survey,  would  not  comprehend  all  the 
improvements.       [See      Conn's     and 

302  *Deckart's   depositions.]      It    is   not 
credible  that  Huston  and  Vance  would 

have  done  this  except  under  a  belief  that 
their  title  to  the  whole  land  could  be  sus- 
tained. When  we  add  to  this  the  evidence 
in  the  cause  that  the  lines  of  adjacent  set- 
tlers were  to  join,  and  leave  no  vacant 
spaces  between,  it  is  clear  that  both  by  the 
original  contract  between  Dr.  Walker  and 
Huston,  and  by  that  proved  by  Black  to 
have  taken  place  in  1778,  Vance  was  en- 
titled to  the  whole  land  now  in  controversy. 
Considerable  aid  is  derived  to  this  idea 
from  the  terms  of  the  entry  in  Dr.  Walker's 
books  stated  in  the  answer.  That  answer 
states  that  Vance  **was  charged  in  the 
books  of  Dr.  Walker  with  300  acres  of  land 
sold    him,"    and    ''is  credited  with  401.  in 
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part  of  principal  and  interest  due  for  the 
same."  Now,  when  it  is  recollected  that 
it  is  proved  that  300  acres  were  fully  paid 
for,  this  expression  *4n  part"  amounts  to 
an  admission  that  it  was  supposed  or  ad- 
mitted that  there  were  other  lands  to  which 
the  appellant  was  entitled ;  and  which  were 
not  paid  for :  the  number  of  300  acres  was 
charged  undoubtedly,  because,  and  only  be- 
cause, that  quantity  was  known  and  ad- 
mitted to  be  in  the  tract,  and  there  was  no 
other  specific  number  by  which  Walker 
could  charge  it  with  certainty  on  his  books. 

It  remains  next  to  inquire  whether  the 
appellant  has  waived  or  forfeited  this  right 
thus  clearly  established,  or  not.  I  will  in- 
quire, 1st.  Whether  this  is  done  by  reason 
of  the  lapse  of  time ;  and  2dly.  Whether  the 
settlement  with  Francis  Walker,  when 
Vance  got  his  deed  and  gave  the  bonds  now 
enjoined,  operated  such  a  waiver. 

As  to  the  first,  it  is  proved  that  settlers 
were  to  pay  interest  as  long  as  they 
pleased;  [See  Gamble's  deposition;]  and  it 
is  proved  by  Breckenridge  that  they  were 
to  pay  interest  till  the  whole  was  paid, 
when  the  conveyances  would  be  executed. 
The  settler  was  in  the  enjoyment  of  the 
land,  and  Walker  was  to  receive  interest  on 
his  money :  it  was  in  Walker's  power  to 
accelerate  the  final  payment  by  surveying 
the  land,  and  making  conveyances;  and  this 
perhaps  was  not  in  the  power  of  the 
303  settlers.  It  is  in  proof  that  he  *had 
surveyors  for  that  purpose  residing 
in  that  country;  and  it  was  their  laches 
that  the  surveys  were  not  made,  and  the 
business  completed.  As  to  i|ijury  from 
length  of  time,  it  would  have  operated  to 
the  prejudice  of  Vance,  but  not  at  all  of 
Walker;  for  if  Black,  in  the  present  in- 
stance, had  died,  he  would  have  lost  his 
testimony,  and  with  it  this  cause,  whereas 
Walker  stood  firm  on  the  ground  of  his 
patent,  and  could  sustain  no  injury  as  it 
related  to  the  claim  of  the  land.  It  is  prob- 
able therefore,  if  not  clear,  that  those  de- 
lays, which  too,  by  being  general,  exempt 
Vance  from  any  suspicion  of  culpability, 
arose  from  the  neglect  of  the  agents  of 
Walker,  or  from  their  inability  to  survey 
so  many  tracts  in  a  shorter  time ;  and  that 
the  settlers  were  undoubtedly  desirous  to 
close  their  titles  and  get  conveyances  for 
lands,  which  the  progress  of  events  in  that 
country  had  rendered  it  so  important  for 
them  to  acquire  on  such  cheap  terms.  I 
cannot  believe  therefore  that  delay  was 
wished  or  caused  by  any  settler. 

Secondly,  did  Vance  waive  his  right  to 
this  land  by  giving  the  bond  and  receiving 
the  deed  from  Francis  Walker?  The  an- 
swer of  Francis  Walker  says  that  Vance,  so 
far  from  attempting  to  establish  his  claim 
for  more  than  300  acres,  regretted  that  he 
had  not  ** purchased  more  from  Dr.  Walker, 
at  111.  per  hundred.  As  to  Vance's  not  at- 
tempting to  establish  this  claim,  this  might 
well  be,  because  Francis  Walker  had  come 
suddenly  into  the  country,  and  his  witness 
was  not  present :  but  he  certainly  mentioned 
his  claim,  and  complained  that  it  was  not 
allowed.  [See  the  depositions  of  James 
Vance  and  Specker.]  Being  thus  unpre- 
pared at  the  time,  it  would  have  been  vain 
to   have   attempted   to  establish  his  claim, 


and  would  only  have  tended  to  irritate 
Francis  Walker,  and  perhaps  prevent  him 
from  letting  Vance  have  the  land.  It  is  in 
proof  that  it  was  understood  that  Capt. 
White  stood  by,  ready  to  purchase  the  land 
from  Walker,  and  that  Walker  threatened 
to  sell  Acklin's  land,  if  he  did  not  comply 
with  his  terms.  As  to  Vamce's  regretting 
he  had  not  purchased  more  land  at  111.  the 
testimony  of  James  Vance  and  Specker 

304  shew  that  Francis  *Walker  is  mis- 
taken;  unless  we  understand  ''pur- 
chase" here  to  mean  paying  for  the  land, 
and  purchasing  it  so  effectually  as  to  put  an 
end  to  the  controversy.  If  we  regard  those 
depositions,  and  yet  believe  the  answer, 
we  must  understand  it  in  this  qualified 
sense;  for  both  these  witnesses  say  that 
Vance  in  conversation  with  Francis  Walker 
relied  on  his  purchase  from  Dr.  Walker; 
and  Specker  says  that  Vance  told  him  ''if 
he  had  paid  Dr.  Walker  a  trifle  more,  he 
would  have  got  his  deed,  and  that  he 
could  prove  his  purchase  by  some  one  in 
French  broad. "  These  two  witnesses  there- 
fore taken  in  connection  with  the  other  cir- 
cumstances in  the  cause,  outweigh  the 
answer  in  this  particular,  unless  it  be  taken 
in  the  sense  in  which  I  have  endeavoured 
to  explain  it. 

But  Vance  was  induced  by  the  declara- 
tions of  Francis  Walker  to  forbear  to  press 
his  claim  (now  in  question)  at  the  time  of 
giving  his  bonds.  He  declared  publicly 
that  any  person  who  could  thereafter  estab- 
lish contracts  with  his  father  should  have 
the  benefit  of  them,  and  even  called  wit- 
nesses to  attest  this  declaration.  Nothing 
could  be  more  just  than  this  declaration,  or 
more  convenient  for  a  party  acting  with  a 
numerous  body  of  men  standing  on  a  com- 
mon foundation,  than  to  act  by  general 
rules  and  declarations;  particular  commo- 
nications  with  every  individual  being  un- 
necessary and  inconvenient  in  such  cases. 
Francis  Walker  was  as  much  at  liberty  to 
annex  a  condition  to  the  settlements  in 
question  by  such  general  declarations  as 
those  now  proved,  as  his  father  was  to  con- 
tract, by  means  of  his  general  advertise- 
ments aforesaid,  with  settlers  whom  he  had 
never  seen,  and  with  whom  he  had  no  par- 
ticular communication.  Francis  Walker  in 
particular  is  estopped  from  making  the  ob- 
jection ;  for  he  tells  us  in  his  answer  that 
he  invited  all  who  had  claims  to  bring  them 
in,  and  declared  that  he  was  ready  to  grant 
conveyances  to  all  who  were  authorised  to 
receive  them.  After  thus  adopting  this 
general  mode  of  acting  with  these  people, 
it  does  not  lie  in  his  mouth  to  make  the 
present  objection.  These  declarations  in- 
duced, or   may    have  induced,  Vance 

305  and  others  to  suspend,  or  forbear  *io 
press    their    claims  at   that  time;  to 

wait  till  they  were  more  ready  for  the  pnr- 
pose ;  and  in  the  mean  time,  to  get  their 
deeds;  and  it  would  be  highly  unjust  to 
permit  Francis  Walker  to  withdraw  himself 
from  the  effects  produced  thereby:  such 
permission  would  sanction  and  produce  the 
highest  iniquity  and  injustice.  As  to 
Vance,  there  is  no  iota  of  testimony  shew- 
ing that  he  ever  waived  or  gave  up  this 
claim  to  the  land  in  question.  On  the 
other  hand,  the  general  declarations  above 
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mentioned  amounted  to  an  agreement  on 
the  part  of  Walker  that  the  settlements 
which  then  took  place  should  not  be  final, 
if  contracts  with  his  father  could  thereafter 
be  established;  in  other  words,  if  equity 
and  justice  forbade  that  they  should  be  final. 
I  am  for  holding  Walker  to  his  offer:  I 
will  not  agree  that  Vance  should  thus  be 
taken  in ;  and  am  of  opinion  now  to  estab- 
lish that  contract,  which,  independently  of 
the  transactions  of  that  day,  is  proved  be- 
yond possibility  of  contradiction,  and  was 
not  on  that  day  abandoned. 

It    is    said    that   the   contract   with    Dr. 
Walker  charged  in  the   bill  is  not  admitted 
by  the  answer.     True ;  but  neither  is  it  de- 
nied.    It  could  not  be  admitted  or   denied, 
as  it  did  not   rest  within  the  knowledge  of 
Francis  Walker ;  but  it  is  proved  by  the  tes- 
timony.    Again,  it  is  said  that    the  agree- 
ment charged  on  Francis  Walker  at  the  time 
of  the  settlement  is  denied  by  him,  and  not 
proved.     I  admit  it  is  denied  and  not  proved, 
taken  in  a  particular  view,  as  being  made, 
or   not,   to  Vance  himself :  but  it  is  not  de- 
nied, and  is  proved  to  have  been   made   in 
general,  and  thus  made    to  Vance    himself 
under  the  doctrine  I  have  now  contended  for. 
As  to  the  application  of  the  act  of  frauds 
in    this   case,    both  the  contracts  on  which 
the  appellant  relies    were    anterior    to    its 
existence.     Besides,  the  contracts   were    in 
part    performed,  and  therefore  would  meet 
the  provisions  of  the  statute  had  it  been  in 
force    and   relied  on.     The  bonds  and  deed 
now  in  question,  it  is  true,  were  pos- 
306      terior  to  the  ^enaction  of  the  statute ; 
but  they   do    not    form    the    contract 
which  the  appellant  seeks  to  avail  himself 
of;  but  only  the  consummation  of  it.     If  it 
be  said  that  a  reliance  on  the  parol   proofs 
in  this  case  is  dangerous,  I  answer  that  the 
act   of   frauds   does   not   apply   to  the  two 
points  of  time  embraced  by  them,  and  that 
it  was  not  for  Courts  but  the  I^egislature  to 
adopt    the  rules  of  that  statute.     Independ- 
ent   of   it,    we    must   decide    this   case,  as 
others,    by    the  general   doctrines   of    evi- 
dence.    The  parol  testimony  in  this  case  of 
what  passed  at  the  time  of  giving  the  deed 
is    not   received   to  shew  what  the  contract 
for    the   land  was ;  but  to  shew  a  collateral 
matter,  1.  e.  that  the   settlement   as   to  the 
price  was  not  intended  to  be  final.     It  may 
be  said  that  it  Is  desirable  to  settle  contro- 
versies and  put  an  end  to  litigation :  while 
this    is  agreed  to,  it  is  perhaps  more  expe- 
dient  that   right  and  justice   should  take 
place.     As  to  the  doctrine  of   confirmation 
or  waiver,  there  can  be  none   unless   it  ap- 
pear, either  expressly,  or  by  plain  and  nec- 
essary implication,  that  the  party,    with  a 
full  knowledge  of  his  rights,  and    under   a 
perfect  freedom  as  to  his  course  of  proceed- 
ing, had  waived  them.     In  the   case  before 
us,  the  appellant  had   such    strong  induce- 
ments to  get  his  deed,  and  ran   such    risks 
of  losing  his  land  by  a  course  of  opposition, 
that  he  stands  excused   from    insisting   on 
his  right  at  that  time,  even  if   he  had  been 
certain  of  being  thereafter  able  to  establish 
it.     I  see  nothing  in  this  case  on  the  point 
of  waiver  which  does  not  apply  to  cases  in 
general;  and  it  is  too  much  to  say  that  the 
giving  bond  and  taking  a  conveyance  shuts 
out  aU  equitable  claims  or  discounts  in  all 


cases  whatsoever.  On  the  contrary,  as  I 
have  already  said,  the  appellee  himself  has 
repeatedly  disclaimed  the  character  of  a 
final  and  irrevocable  settlement  as  applica- 
ble to  the  transaction  in  question ;  and  we 
ought  to  permit  him  to  construe  his  own 
proceedings. 

The  right  of  the  appellant  to  the  land  in 
question,  therefore,  not  having  been 
abandoned  through  lapse  of  time,  (the  delay 
in  this  case  being  well  accounted  for, )  nor 
waived  at  the  time  of  the  settlement,  or  at 
any  other  time,  either  expressly,  or  by 
necessary  implication,  I  am  of  opin- 
307  ion  to  reverse  *the  decree,  and  let  the 
appellant  have  the  benefit  of  his  pur- 
chase, at  the  rate  of  111.  per  hundred  acres, 
with  interest,  &c. 

JUDGE  PI^EMING.  The  bill  charges, 
that  the  complainant  had  agreed  with  Dt, 
Walker,  for  all  the  land  within  certain 
bounds  at  111.  per  hundred  acres,  supposed 
to  contain  about  300  acres,  for  which  he 
paid  him :  the  remainder,  if  any,  to  be  as- 
certained by  survey,  which  was  not  done  in 
Dr.  Walker's  life-time.  That  about  the  year 
1800,  Francis  Walker  had  the  land  surveyed, 
which  was  found  to  be  773  acres,)  and  de- 
manded twenty  shillings  per  acre  for  the 
surplus  of  473  acres.  And  being  intimidated 
by  threats  of  the  said  Francis  Walker,  and 
fearing  he  would  take  away  his  valuable 
improvements,  he  consented  to  give  twenty 
shillings  per  acre,  and  executed  two  bonds 
for  the  amount.  But  it  was  expressly 
agreed  between  Walker  and  himself,  that, 
if  he  could  thereafter  prove  any  agreement 
or  contract  with  Dr.  Walker,  the  complain- 
ant should  have  the  benefit  thereof. 

The  defendant  in  his  answer,  says  that 
he  was  ready  and  willing  to  make,  and  did 
make,  deeds  to  all  who  called  on  him  prop- 
erly authorised  to  demand  a  convey- 
ance, and  was  ready  and  willing  to 
make  a  conveyance  to  Vance  for  all,  and 
any  lands  to  which  he  had  a  claim,  under  a 
contract  with  Dr.  Walker,  and  made  a  con- 
veyance to  him  of  300  acres,  in  consequence 
of  the  contract,  which  it  appeared  his  tes- 
tator had  made  with  the  said  Vance,  and 
also  of  473  acres  more,  which  Vance  pur- 
chased of  him,  and  for  which  he  executed 
the  bonds  in  the  bill  mentioned.  That  on 
Dr.  Walker's  books,  Vance  is  charged  with 
300  acres  sold  him,  and  is  credited  with  401. 
in  part  of  the  principal  and  interest  due  for 
the  same.  That  the  defendant  offered  to 
lay  off  the  lands  of  said  Vance  to  which  he 
was  entitled,  in  such  manner  as  he  should 
direct,  and  so  as  to  include  the  improve- 
ments thereon.  The  defendant  never  used 
any  threats  or  menace^  to  induce  the  com- 
plainant to  execute  the  bonds,  but  w<is  will- 
ing and  ready  to  make  him  a  right  to 
308  "^all  the  lands  to  which  the  semblance 
of  a  claim  appeared  to  exist  in  him. 
That  Vance  did  not,  and  as  the  defendant 
believes,  could  not,  shew  even  a  title  to  the 
300  acres,  which  defendant  was  willing  to 
convey  to  him  in  consequence  of  the  entry 
made  in  his  testa  tot's  books;  much  less  to 
any  other  portion  of  the  lands  to  which  he 
now  pretends  to  set  up  a  title.  That  the 
contract  for  the  473  acres  was  a  fair,  just 
and  honest  contract,  made  with  a  view  to 
accommodate    Vance,    in    many    respects; 
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particularly  as  the  defendant  sold  the  land 
to  him  for  less  than  he  could  have  gotten 
from  other  purchasers.  That  Vance,  so  far 
from  pretending  to  establish  a  claim  for 
more  than  300  acres,  expressed  his  regret 
that  he  had  not  purchased  the  whole  of  Dr. 
Walker,  as  he  might  then  have  gotten  them 
for  111.  per  hundred  acres. 

Thus  the  principal  charges  in  the  will 
are  expressly  denied  by  the  defendant's  an- 
swer, and  I  consider  the  execution  of  the 
deed  of  conveyance  by  Walker,  and  the  ac- 
ceptance of  it  by  Vance,  and  his  executing 
bonds,  for  payment  of  the  purchase-money, 
in  the  year  1800,  long  after  the  statute  of 
frauds,  as  an  adjustment  of  the  business, 
and  a  consummation  of  their  contract,  and 
cotnpletel3'  binding  between  the  parties:  and 
not  to  be  shaken  or  disturbed  by  oral  tes- 
timony ;  especially  that  of  witnesses,  who 
appear  to  me  to  be  interested,  having  dis- 
putes themselves  of  a  similar  nature  with 
the  defendant,  and  a  strong  bias  on  their 
minds  in  favour  of  the  complainant ;  and 
speaking  of  loose  conversations  about  the 
time  of  executing  the  contrapt.  The  ad- 
mission of  such  evidence,  on  this  occasion, 
would,  in  my  conception,  be  opening  a  wide 
door  to  the  very  mischiefs  contemplated, 
and  so  wisely  guarded  against,  in  our  act 
to  prevent  frauds  and  perjuries. 

Had  the  parties  not  considered  the  busi- 
ness as  finally  closed  at  the  time  of  execut- 
ing the  contract,  how  easy  would  it  have 
been  to  have  made  a  short  memorandum  in 
writing  on  the  back  of  each  bond,  expres- 
sive of  any  future  expectation  or  intention 
ot  the  parties ;  or  a  note  or  memorandum  in 
writing  on  a  separate  paper  signed  by 
309  Walker,  *to  that  effect;  neither  of 
which  having  been  done,  I  am  of 
opinion  that  the  decree  is  correct,  and  ought 
to  be  afiSrmed,  which  is  the  opinion  of  a 
majority  of  the  Court. 

The  following  was  entered  as  the  decree 
of  the  Court. 

**A  majority  of  the  Court  is  of  opinion, 
that  an  agreement,  concerning  the  purchase 
of  lands,  perfected  by  the  execution  of  a 
conveyance  on  the  part  of  the  seller,  and 
by  the  acceptance  thereof,  and  the  payment 
of  the  purchase-money,  or  execution  of  a 
bond  or  bonds  for  the  same,  on  the  part  of 
the  purchaser,  is  final  and  conclusive,  be- 
tween the  parties  and  their  heirs,  in  law ; 
and  ought  not  to  be  disturbed  in  equity, 
unless  fraud,  or  some  manifest  mistake  in 
such  conveyance,  or  bond,  be  shewn  and 
proved ;  or  unless  some  note  or  memorandum 
in  writing  be  made,  pursuant  to  the  statute 
of  frauds  and  perjuries,  (if  subsequent  to 
that  statute,)  at  the  time,  or  after  the 
execution,  of  such  conveyance  or  bond, 
whereby  it  may  appear  that  the  parties  had 
agreed  to  some  further  explanation  or  modi- 
fication of  the  terms  of  agreement  as 
therein  expressed.  Upon  these  grounds, 
the  Court  is  of  opinion  that  the  said  decree 
is  right,"  &c.     Decree  affirmed. 


Turberville  v.  Long. 

March,  1809. 

Record— Lo84  of  Oiiflinal  Writ— Effect  after  Verdict.*— 

If  the  orifiTlnal  writ  be  lost,  so  that  it  cannot  be 


por 
Writ 


'Record— LoAt   Instruction— Effect.— An  instmction 


made  a  part  of  the  record,  the  Court  will  intend 
after  verdict,  that  it  was  a  irood  writ,  tboagb 
some  of  the  subsequent  process  be  erroneous. 

Practice— Appearance— Effect  upon  irrcgrular  Process.* 
—Appearance  and  pleading*  to  the  action  cnres  aJl 
errors  In  the  process. 

Same— Courts— Averment  of  Jurlsdictlon4— It  was  not 
necessary  in  actions  In  the  District  Conrts  to  aver 
in  the  declaration  that  the  canse  of  action  arose 
within  the  Jurisdiction  of  the  Ck>nrt:  but  lt§eems 
that  such  averment  is  necessary  in  actions  in  Cor- 
poration Courts  only. 

fit  of  Riffht-Pallnre  to  Aver  Where  Land  Lles.- 
What  circumstances  are  sufficient  to  cure  the 
omission  to  mention  in  the  count,  on  a  writ  of 
riflrht.  the  County  where  the  land  lies. 

Same— Boundaries—  Suffldency  of  Dcscriptlon.|-A 
count  on  a  writ  of  right,  referring  to  bonndaries. 
as  b>  a  survey  made  in  the  cause,  snfflcieatly 
describes  the  boundaries  of  the  land  in  dispute. 

5ame— Record— Effect  of  Verdict.— If  the  record  of 
proceedings  on  a  writ  of  right  state  that  the 
demandant  "replied**  generally,  the  Conn  will 
intend,  after  verdict,  that  a  general  replication 
was  filed  in  writing. 

Same— Statute  of  Jeofails.!— The  statute  of  Jeofails 
extends  to  writs  of  right:  therefore,  if  the  verdict 
and  Judgment  be  substantially  right,  thongh  not 
in  the  words  of  the  law.  they  ought  not  to  be  dis- 
turbed. 

This  lyas  a  writ  of  error  to  a  judgment 
of  the  District  Court  of  Fredericksbtirg, 
rendered  in  favour  of  the  defendant  in 
error,  who  was  the  demandant  in  that  conrt 

in  a  writ  of  right. 
310         *Ware   hong    sued   out    a   writ  of 

praecipe  quod  reddat,  against  Martha 
Turberville,  to  recover  a  tract  of  land,  ly- 
ing in  the  county  of  Caroline.  The  ori|^- 
nal  writ  does  not  appear  in  the  record,  the 
clerk  certifying,  as  a  reason  for  not  insert- 
ing it,  that  one  half  was  lost  by  the  jury 
or  counsel,  at  the  trial. 

The  tenant  not  being  found,  an  ezigi 
facias  for  1165  acres  of  land  was  awarded, 
directed  to  the  sheriff  of  the  county  of  Car- 
oline, in  which  the  land  lay;  and  the 
tenant  not  residing  therein,  it  was  ordered 
that  a  copy  of  the  said  writ  of  exigi  facias, 
should  be  published  in  the  Virginia  Gazette, 
according  to  law,  which  .was  accordingly 
done,  and  due  returns  made.  The  writ  was 
returnable  to  September  term,  1799;  and  in 
May  term,  1800,  an  order  was  made  for  a 
survey.  Next  follows  the  count ;  which  lays 
the  venue,  in  the  margin,  thus:  **Caroline 
County,  to  wit." 


which  is  lost  and  not  appearing  in  the  record,  will 
be  presumed  to  be  correct,  and  no  error  can  be 
assigned  as  to  it.  Jordan  v.  City  of  Benwood,  42  W. 
Va.  828,  26  S.  E.  Rep.  370.  citing  and  following  Tvrbrr- 
ville  V.  Long,  8  Hen,  A  M.  809. 

tPractice— Appearance— Effect  upoa  Irregular  Proc- 
ess.—By  appearing  and  pleading  to  the  action  tbe 
defendant  waives  all  irregularities  in  the  process 
and  return.  Lockridge  v.  Lockridge.  l  Va.  Dec.  61. 
For  the  above  proposition  7*«rfterwl/« t?.  Long,ZH(%. 
tfe  M.  809.  is  cited  in  foot-note  to  Harvey  v.  Skipwith, 
16  Qratt.  410. 

tSame— Courts  — Averment  of  Jnrisdictloo.— Tbe 
principal  case  is  cited  in  foot-note  to  Thornton  v. 
Smith,  1  Wash.  81;  Noe  v.  Prentice,  18  Fed.  Cas.  38?. 
See  monographic  note  on  "Jurisdiction"  appended 
to  Phippen  V.  Durham.  8  Qratt.  467. 

SWrIt  of  Rlght-Descrlptlon  of  Land-BoundarlcA.- 
For  the  proposition  that,  a  count  on  a  writ  of  rlf  ht 
referring  to  bonndaries,  as  by  a  survey  made  In 
the  cause,  sufficiently  describes  the  boundaries  in 
the  cause,  the  principal  case  li  cited  in  foot-^U  w 
Beverley  v.  Fogg,  1  Call  484:  Snapp  v.  Spengler.  I 
Leigh  5;  Boiling  v.  Mayor,  8  Band.  584,  586:  LoveU  t. 
Arnold.  2  Munf.  1*^.  ITS,  176:  Koiner  v.  Rankin.  11 
Gratt  488:  Board  of  Education  v.  Crawford.  14  W. 
Va.  80i:  Postlewaite  V.  Wise,  17  W.  Va.  10. 

I  Verdicts— Substance  of  Issue  Pound— Bffect-Al- 
though  a  verdict  is  informal,  if  the  substance  of  tbe 
issue  has  been  found,  it  is  good.  Verdicts  are  not 
to  be  taken  strictly  like  pleadings,  and  courts  will 
mould  verdicts  into  form  according  to  the  real 
Justice  of  the  case.  Bussell  v.  Wheeler,  Si  Fed. 
Cas.  68,  citing  Turberville  v.  Long.  8  Een.  <t  M.Wik 
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It  demands  *'one  tenement  containing 
1170  acres,'*  (the  quantity  contained  in  the 
plat  returned  under  the  order  of  survey, ) 
^^  bounded  by  the  lines  of  the  survey  made 
in  this  cause,  beginning  at  the  letter  A.  in 
the  said  survey ;  and  thence  to  the  letter 
B."  &c.  (pursuing  the  description,  by  calls 
for  the  letters  to  the  beginning  at  A. )  It  is 
not  averred,  in  any  part  of  the  count,  that 
the  lands  lie  within  the  jurisdiction  of  the 
Court.     The  plea  of  the  tenant  defends  her 

right   to    the    tenement,    ^^containing 

acres  of  land,  bounded  by  the  red  line,  in  a 
survey,  returned  in  this  cause,  to  begin  at 
a  white  oak,  where  the  red  line  from  Ware 
creek,  to  red  B.  crosses;"  and  so  the  de- 
scription proceeds  in  terms  to  make  the  ref- 
erence applicable  to  a  different  plat  from 
the  one  referred  to  in  the  count.  The  plea 
then  proceeds  **and  as  to  the  residue  of  the 
tenement  in  the  said  Ware  Long's  count, 
contained,"  Ac.  she  disclaimed  tenure  and 
title. 

To  which  plea  the  record  states,  ''the  de- 
mandant replied  generally." 

The    jury     found    a     verdict     in    these 
words : 
311  ***We  of  the  jury  find   that   the  de- 

mandant hath  more  right  to  demand 
the  land  in  the  count  and  plea  mentioned, 
than  the  tenant  hath  to  hold." 

Judgment  was  rendered  for  the  lands,  as 
described  in  the  count  from  letter  to  letter, 
making  the  figure  stated  in  the  plat  and  cer- 
tificate of  survey. 

The  cause  was  argued  in  November, 
1808,  by  Warden,  Randolph,  and  Wil- 
liams, for  the  plaintiff  in  error,  and  by 
Botts  and  Wickham,  for  the  defendant. 
The  counsel  for  the  plaintiff  in  error,  took 
a  number  of  exceptions  to  the  proceedings  in 
the  cause;  all  of  which,  it  was  contended 
by  the  counsel  for  the  defendant,  were 
waived  by  the  appearance  and  pleading  of 
the  tenant  in  the  Court  below;  and  the 
errors,  if  any,  cured  by  the  verdict.  But 
the  case  is  so  fully  gone  into  by  Judge 
Tucker,  in  giving  his  opinion,  that  it  is 
unnecessary  to  repeat  the  arguments  at  the 
bar. 

Saturday,  March  11,  1809.  The  Judges 
delivered  their  opinions. 

JUDGE  TUCKER.  Multifarious  have 
been  the  exceptions  taken  by  the  appel- 
lant's counsel,  to  the  proceedings  in  this 
case,  in  the  District  Court,  as  well  on  the 
part  of  their  own  client,  as  their  ad- 
versaries'. And  perhaps  there  is  not  one 
which  might  not  have  been  sustained  on  a 
demurrer:  or  which  might  not  have  been 
fatal  to  the  demandant's  action,  had  it  not 
been  aided  or  cured  by  the  conduct  of  the 
tenant.  I  shall  begin  with  the  first,  in 
the  order  of  proceeding,  though,  I  think,  it 
obtained  only  the  ninth  place,  in  the  order 
pursued  by  the  appellant's  counsel. 

This  was  a  writ  of  right,  brought  to  re- 
cover lands  lying  in  the  County  of  Caro- 
line. The  original  writ  is  not  in  the 
record,  the  clerk  certifying  that  one  half  of 
it  was  lost  by  the  jury  or  counsel,  on  the 
trial,  so  that  a  copy  thereof  could  not  be 
inserted  in  the  record,  and  it  was  contended 
that  the  Court  had  a  right  to  suppose  it  to 
be  erroneous,  because  a  subsequent  process 
was  alleged  to  be  wrong. 
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*The  case  of  Redman  v.  Eklolph,  1 
Saund.  317,  furnishes  a  complete  an- 
swer to  this  hypothesis.  In  that  cause,  an 
ejectione  firmae  was  brougnt  by  an  original 
writ;  and  on  the  record,  on  the  issue  roll, 
it  was  entered  that  the  defendant  was 
summoned,  whereas  it  ought  to  be,  that 
he  was  attached,  from  whence  it  was  in- 
ferred, that  the  original  writ  was  wrong. 
And  this  being  moved  in  arrest  of  judg- 
ment, and  the  court  being  informed  that 
no  original  writ  could  be  found  on  the  file, 
the  defendant's  counsel  (as  in  the  present 
case)  contended,  that  the  Court  ought  to 
intend,  that  there  was  such  a  vitious  orig- 
inal writ  as  the  record  supposes,  unless 
the  plaintiff  shews  another  original,  which 
is  good,  and  may  warrant  an  amendment 
of  the  record;  for,  (as  the  record  is,)  it  ap- 
pears that  the  declaration  is  founded  upon 
a  vitious  original,  and  therefore  no  judg- 
ment can  be  given  for  the  plaintiff.  But 
the  Court  said,  that  inasmuch  as  there  is 
not  any  original  to  be  found  on  the  file, 
they  would  intend,  after  a  verdict,  that  there 
was  once  a  good  original,  which  is  now  lost, 
and  that  the  plaintiff's  clerk  had  made  a 
mistake  in  the  recital  of  it ;  which,  after 
verdict,  is  not  material. 

The  next  objection  in  the  order  of  proceed- 
ing, is  to  the  writ  of  exigi  facias ;  to  which  I 
shall  give  the  same  answer  which  the  coun- 
sel who  made  it  gave  to  a  similar  objection, 
made  in  another  cause,  the  same  day ;  that 
appearance  and  pleading  to  the  action, 
cures  all  defects  and  errors  in  process. 

The  next  in  order  was  to  the  count,  because 
it  does  not  expressly  state,  that  the  lands 
lay  in  the  county  of  Caroline :  this  may  ad- 
mit of  three  answers.  First,  the  County  is 
mentioned  in  the  margin ;  secondly,  if  that 
be  not  sufficient,  the  Court,  after  a  verdict, 
will  intend,  that  it  was  so  stated  in  the 
original  writ,  which  has  been  destroyed; 
thirdly,  the  defect,  if  not  cured  by  either  of 
these  circumstances,  is  completely  aided 
by  the  tenant's  plea,  which  defendeth  the 
demandant's  right,  *4n  the  tenement  afore- 
said, with  the  appurtenances,    as  of   right, 

namely,    of    the  tenement    containing 

acres  of  land,  in  the  county  of  Caro- 
line." 
313  *A  second  objection  to  the  count  is, 
that  it  doth  not  aver,  that  the  lands 
lie  within  the  jurisdiction  of  the  Court.  A 
satisfactory  answer  to  this  objection  may 
be  found  in  the  reasons  given  by  the  late 
President  of  this  Court,  in  support  of  his 
opinion  in  the  case  of  Thornton  v.  Smith, 
(1  Wash.  81,)  in  which,  although  he  was 
overruled,  as  to  the  necessity  of  averring 
jurisdiction  in  Corporation  Courts,  espe- 
cially in  actions  transitory,  he  has  clearly 
demonstrated  to  my  judgment,  that  the  pre- 
cedents in  that  case,  and  in  Winder  v.  Eddy, 
(Ibid.  87,)  and  in  Pride  v.  Hill,  cited  by 
him,  (Ibid.  83,)  ought  to  be  confined  to 
cases  arising  within  the  narrow  limits 
of  those  inferior  jurisdictions,  and  not 
extended  to  superior  Courts,  or  even  to 
the  County  Courts,  otherwise  we  may 
have  writs  of  error  without  number,  from 
every  quarter  of  the  country,  for  want 
of  this  averment.  I  will  add  another 
reason ;  the  District  Court  law  is  a  pub- 
lic law,    of   which    the   courts   are   bound 
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judicially  to  take  aotice :  by  reference  to 
that  law,  it  must  appear  that  the  County  of 
Caroline  is  within  the  jurisdiction  of  the 
Superior  Court  holden  at  Fredericksburg : 
and  I  cannot    avoid  seeing  and  noticing  it. 

A  third  objection  to  the  count  is  that  the 
boundaries  of  the  lands  demanded  are  not 
therein  set  forth ;  and  the  case  of  Beverly 
y,  Fogg  (1  Call,  484),  was  cited  and  relied 
on.  The  judgment  of  this  Court,  in  that 
case  was,  that  there  was  error  in  this,  that 
the  boundaries  of  the  land  demanded  in 
the  count  are  not  inserted  therein,  as  re- 
quired by  law,  nor  found  by  the  verdict  of 
the  Jury.  From  which  it  would  seem  that 
if  they  had  been  so  found  by  the  verdict, 
the  omission  in  the  count  would  have  been 
cured.  And  I  inclined  to  that  opinion, 
since  id  certum  est  quod  certum  reddi  potest, 
which  probably  was  all  that  this  Court 
thought  requisite  to  the  judgment.  But 
without  giving  any  opinion  upon  that 
point,  here  are  boundaries  inserted  in  the 
count,  although  by  reference  to  a  survey, 
previously  made  in  the  cause,  on  the  mo- 
tion of  the  demandant.  The  demand  is  of 
one  tenement  containing  1170  acres 
314  of  land,  ^bounded  [as]  by  the  lines  of 
the  survey  made  in  this  cause,  begin- 
ning at  the  letter  A.  &c.  The  omission 
of  the  word  [as]  in  the  count,  ex- 
poses it  to  the  criticisms  it  received  from 
the  bar.  But,  after  a  verdict,  the  court 
will  not,  at  this  day  adopt  the  maxim,  qui 
cadit,  in  litera,  vel  in  syllaba,  vel  in  verbo, 
edit  in  toto.  The  demandant  in  my  opin- 
ion descended  to  an  unnecessary  degree  of 
strictness,  in  this  recital  of  the  boundaries 
of  the  lands  he  demanded.  It  would  have 
been  sufficient  to  have  alleged  the  bound- 
aries generally,  as  by  the  lands  of  A.  B.  C. 
and  D.  or  by  such  a  river,  or  such  a  creek, 
or  water-course,  and  the  lands  of  A.  B. 
and  C.  The  survey  is  intended  to  give  the 
Court  and  Jury  such  minute  and  accurate 
information,  as  could  neither  conveniently 
nor  without  danger  (as  this  case  may 
prove)  be  inserted  in  the  count.  Nor  is  it 
at  all  important  by  whom,  how,  or  when 
the  survey  thus  referred  to  was  made. 

The  demandant  by  referring  to  it,  hath 
made  it  a  part  of  his  count ;  as  much  as  if  he 
had  recited  the  lines  in  his  patent,  and  re- 
ferred to  that  for  them.  The  tenant  has 
proceeded  in  the  same  manner  in  her  plea, 
and  it  is  clear  to  my  apprehension  that  the 
parties,  the  Jury,  and  the  Court,  perfectly 
understood  both  the  one  and  the  other. 

But  it  was  observed  by  the  counsel  who 
spoke  last  on  the  part  of  the  appellant,  that 
the  tenant  having  disclaimed,  as  to  part, 
judgment  ought  to  have  been  that  she  should 
go  thereof  without  day ;  for  that  the  de- 
mandant might  immediately  enter  thereon. 
This  is  the  law,  where  the  • 'tenant  utterly 
diclaimeth  from  the  tenancy  in  the  land." 
Ivitt.  sect.  691.  But  here  this  disclaimer 
is  only  as  to  a  part,  without  saying  how 
much,  or  what  number  of  acres,  (a)  Being 
uncertain,  and  in  part  only,  I  am  of  opin- 
ion the  plaintiff  was  not  bound  by  it.  It 
seems  to  me  like  bringing  money  into  Court, 
by  a  defendant,  which  the  plaintiff  may 
take  out  of  Court,  or  not,  at  his  election. 
If  he  does  not,  but  goes  on  to  the  trial  of  the 


(a)  See  Co.  Ent.  806,  a. 


issue,    and   is   nonsuited,  he    may  lose  the 

whole.     And  in  this  case  if  there  had  been  a 

verdict  for  the  tenant,  the  demandant  might 

perhaps  have    been    thereby    forever 

315  barred    of    that    part  *of    the   lands 
which  she  disclaimed  title  to,  as  well 

as  the  rest;  notwithstanding  the  dis- 
claimer. On  this  point,  however,  I  mean 
not  to  give  any  opinion. 

Vi  e  come  now  to  the  replication ;  it  is  tba& 
entered:  *'to  this  plea  the  demandant  byhift 
attorney,  replied  generally;  and  thereupon 
the  trial  of  the  issue  was  referred  till  the 
next  Court."  The  Clerk  has  added  a  note, 
that  the  replication  is  not  filed  in  writing. 
It  was  his  duty  then  not  to  have  made 
the  entry.  But,  after  a  verdict,  I  think 
this  Court  (if  it  be  necessary)  ought  to  in- 
tend that  the  demandant  did  reply  generally, 
in  writing,  but  that  the  Clerk  neglected  to 
tile  his  replication.  I  say  that  this  intend- 
ment should  be  made  if  necessary :  but  I  am 
of  opinion  that  where  there  is  a  negative 
and  affirmative  in  pleading,  a  general 
formal  replication  in  writing  is  not  neces- 
sary according  to  the  practice  of  our  Conrts 
in  ordinary  cases,  and  that  the  omission  to 
file  one  in  writing  is  cured  by  the  verdict. 

This  brings  us  to  the  yerdict  and  judg- 
ment. And  I  think  the  cases  of  Vandervier 
V.  Pendleton,  (1  Wash.  381,)  and  Murray 
V.  O'Neal,  (1  Call's  Rep.  246,)  furnish  pre- 
cedents that  fully  justify  both.  There  can 
be  no  doubt  that  the  statute  of  jeofails 
extends  to  this  most  important  of  all  ac- 
tions as  well  as  to  suits  of  inferior  con- 
sequence. The  reason  is  so  much  the 
stronger.  I  had  almost  overlooked  an  objec- 
tion to  the  verdict,  which  was  taken  bj  Mr. 
Williams;  that  it  finds  ''that  the  demand- 
ant hath  more  right  to  demand  the  land  in 
the  count  and  plea  mentioned,  than  the 
tenant  hath  to  hold."  Verdicts  are  held  to 
be  subject  to  the  power  of  the  Court,  so  as 
to  mould  them  according  to  the  true  intent 
and  meaning  of  the  Jury,  where  that  can 
be  found  responsive  to  the  issue  joined.  The 
Jury  have  found  the  plaintiff  had  more 
right  to  demand  than  the  tenant  to  hold  the 
lands.  The  Court  have  said  he  had  more 
right  to  have  them  as  he  demandeth  them. 
One  seems  to  be  an  irresistible  consequence 
of  the  other.  The  case  of  Murray  v. 
O'Neal,  (1  Call,  246,)  where,  in  eject- 
ment, the  Jury  found  for  the  plaintiff 
one    cent   damages,    without    saying 

316  *any  thing  about  the  land  as  much 
stronger  than  this.  Again,  the  refer- 
ence to  the  plea,  may  be  rejected,  and  was 
rejected,  as  surplusage  by  the  Court;  the 
judgment  referring  only  to  the  lands  in 
the  count  mentioned,  as  it  ought. 

I  am  therefore  of  opinion  that  the  judg- 
ment be  affirmed. 

JUDGE  ROANE  said  that  he  could  see 
no  error  in  the  judgment. 

JUDGE  FLEMING.  The  judgment  is  to 
be  affirmed  by  the  unanimous  opinion  of 
the  Court.  

Hoover  v.  Don  ally  and  Others. 

Tuesday.  March  14,  1809. 
Specific  Performance— Bill  by  SubparciiMer  for~Pv- 

ties.*— If  a  derivative  purchaser,  by  assignment  of 


^Specific  Perf ormsnce— BUI  by  Sabparcbflser  lor- 
Psrtiet.-In  Mayo  v.  Murchlet  8  Mnnf.  S81.  the  coim 
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a  title  bond,  file  Ills  bill  affainst  the  vendor  for  a 
specific  conveyance,  tbe  first  purchaser  or  his 
representatives  onffht  to  be  made  parties. 
<>urchaser  with  Notice— Suit  affalnBt— Denial  off  Notice 
— Safflcleacy.t— In  a  suit  asrainst  a  person  allesred 
to  be  a  purchaser  with  notice,  it  is  not  sufficient 
for  the  defendant  in  his  answer  to  say  that  be  had 
no  notice  of  a  prior  equity  at  the  time  of  the  pur- 
•chase.  It  must  appear  whether  he  had  obtained 
■a  conveyance  before  he  received  notice  of  the 
plaintiff's  claims. 

In  this  suit,  which  was  originally  brought 
in  the  County  Court  of  Greenbrier,  the 
complainant,  Hoover,  stated  in  his  bill, 
that  a  certain  Christopher  Miller  purchased 
a  tract  of  land  of  Andrew  Donally,  paid  him 
part  of  the  purchase-money,  delivered  him 
the  bond  of  a  third  person,  in  part  of  the 
balance,  and  took  his  (Donally 's)  bond  for  a 
title;  that  Miller,  in  consequence  of  this 
bargain,  took. quiet  possession  of  the  prem- 
ises, and  raised  a  crop  thereon ;  but  that 
I>onally  afterwards  forcibly  turned  him  out 
of  possession,  and  through  his  agent  Samuel 
Brown)  sold  the  land  to  Charles  Grattan ; 
that  Miller  assigned  the  title-bond  to 
Hoover,  who  thereupon  tendered  to  Donally 
the  sum  2571.  '18s.  4d.  being  the  amount  of 
the  principal  and  interest  remaining  due 
of  the  purchase- money,  and  demanded  a 
•conveyance,  which  he  refused.  The  bill 
was  therefore  filed  against  Donally,  Brown, 

his  agent,  and  Grattan  the  purchaser 
317      of     the     land;      *interrogating     the 

defendant,  Grattan,  particularly, 
whether  (previous  to  his  purchase)  he  did 
not  know  of  the  claim  and  purchase  of  Mil- 
ler, and  under  what  right  or  under  whose 
claim  he  had  obtained  a  right  to  the  land  in 
question,  and  praying  a  decree  compelling 
the  said  Donally,  Brown,  and  Grattan,  or 
wnichever  of  them  the  legal  title  should  be 
in,  to  convey  the  same  to  the  complainant, 
with  warranty  against  themselves  and  their 
heirs:  but  Miller,  the  assignor  to  the  com- 
plainant was  not  made  a  party. 

The  answer  of  Donally  admitted  the  con- 


said:  "In  Hoover  v.  Donally,  3  Hen.  <Sb  M.  816,  the 
plaintiff,  as  assismee  of  a  purchaser  from  Donally, 
files  his  bill  aflrainst  him  and  Grattan,  a  subsequent 
purchaser,  to  have  a  conveyance  aarreeable  to  the 
first  sale.  Donally  confesses  the  first  sale,  but  says, 
the  purchaser  beinsr  unable  to  pay,  grave  up  the 
contract,  etc..  and  had  this  been  proved,  it  surely 
would  have  been  a  srood  defence.  This  case  was 
reversed  in  part,  because  the  first  purchaser  was 
not  a  defendant,  to  confess  or  deny  the  sale  of  his 
risrht  to  the  plaintiff." 

See  monofirraphic  note  on  "Specific  Performance" 
appended  to  Uanna  v.  Wilson.  8  Gratt.  243. 

'i^Parchaser  with  Notice  before  Completion  of  Pur- 
ch««e.— If  a  purchaser  receives  notice  of  a  prior 
equity  before  he  has  paid  all  the  purchase  money, 
althoufirh  it  be  secured,  and  before  the  execution  of 
the  conveyance,  he  cannot  plead  the  want  of  notice 
in  bar  of  such  prior  equitable  riffht  Blair  v.  Owles, 
1  Munf.  38:  Webb  v.  Bailey,  41  W.  Va.  463.  28  S.  E. 
Rep.  644. 

Reasons  of  Rule.— The  flrround  on  which  an  origi- 
nal purchaser  with  notice  is  postponed  in  equity,  is 
that  the  takinflr  the  lesral  estate,  after  notice  of  a 
prior  purchase  or  equity,  makes  the  party  a  mala 
nd€  purchaser,  and  amounts  to  fraud.  Curtis  v. 
Lunn.  6  Munf.  42. 

limitation  of  Rule.— But  the  rule  that  a  purchaser 
Is  bound  by  notice  at  any  time  before  he  receives 
a  conveyance,  does  not  apply  to  a  lien  claimed 
under  a  written  contract  so  vairue  and  indefinite  as 
not  to  designate  with  any  certainty  the  particular 
land  in  question.    Lewis  v.  Madisons,  1  Munf.  303. 

Derivative  Purchasers.— A  derivative  purchaser 
with  notice,  is  protected  by  the  want  of  notice  in 
him  under  whom  he  claims.  Curtis  v.  Lunn,  6 
Munf.  42. 

And  a  purchaser  without  notice  from  one  who  has 
purchased  with  notice,  is  not  changed  with  the 
notice  of  his  vendor.  Claiborne  v.  Holland,  88  Va. 
1046, 14  S.  E.  Rep.  915. 


tract  with  Miller ;  and  that  he  (the  respond- 
ent) received,  on  account  of  the  purchase, 
a  mare,  saddle  and  bridle,  valued  at  JOl. 
and  the  bond  of  William  Cocke  for  1501.  but 
that  Cocke  refused  to  pay  it,  and  charged 
Miller,  by  a  written  notification,  with  fraud 
in  obtaining  it;  that  Miller  on  receiving 
this  notification,  promised  to  try  and  make 
up  the  money ;  and  of  his  own  accord,  with- 
out the  permission  of  the  respondent,  went 
on  the  land ;  that  on  being  pressed  for  pay- 
ment, he  said  he  was  totally  unable  to  com- 
ply with  his  contract,  and  requested  to  be 
released  from  it;  to  which  the  respondent 
assented,  having  no  kind  of  security  for  the 
money;  that  Miller,  in  consideration  of 
the  respondent's  trouble  and  expenses,  in 
going  as  his  agent  to  collect  the  bond  of 
Cocke,  as  well  as  of  the  failure  of  that  ap- 
plication, and  of  the  death  of  the  horse 
which  the  respondent  rode,  agreed  to  relin- 
quish in  toto  the  first  payment  of  301.  made 
as  aforesaid ;  and  voluntarily  moved  off 
thA  land,  and  left  the  State;  that  the 
respondent  returned  to  him  the  bond  of 
Cocke ;  but  that  Miller  fraudulently  retained 
the  title-bond,  and  afterwards  assigned  it 
to  Hoover,  who  went  in  pursuit  of  him 
for  the  purpose  of  obtaining  it,  though 
before  his  taking  the  assignment  he  had 
repeatedly  mentioned  to  the  respondent, 
that  Miller  had  told  him  he  had  relin- 
quished the  contract  altogether;  that  the 
sale  to  Grattan  had  actually  taken  place, 
and  full  satisfaction  been  made  to  the 
respondent  by  him  before  the  tender  of  the 
money  by  Hoover;  which  transaction  was 
charged    to   be    vexatious,    deceitful,     and 

fraudulent. 
318  *The  answer  of  Brown  acknowl- 
edged that  he  had  sold  the  land 
to  Grattan  under  a  power  from  Donally; 
and  Grattan,  in  his  answer,  averred 
that  he  did  not  know  of  Miller's  claim 
previous  to  his  purchase  from  Brown 
acting  in  behalf  of  Donally ;  that  the  only 
right  by  which  he  claimed,  was  derived 
from  Donally,  who  was  the  only  person 
under  whose  claim  he  had  obtained  a  right 
to  the  lands  in  question :  but  whether  any 
deed  had  been  made  to  him  (Grattan)  did 
not  appear  from  the  bill,  answers,  or  evi- 
dence in  the  record. 

The  other  circumstances  in  the  case 
have  no  relation  to  the  points  decided 
by  this  Court,  and  therefore  need  not 
be    mentioned. 

The  County  Court  decreed  a  convey- 
ance to  the  plaintiff  on  his  paying  2571. 
18s.  4d.  The  defendant  appealed  to  the 
Superior  Court  of  Chancery  for  the- 
Staunton  district;  where  the  decree  of 
the  County  Court  was  reversed ;  the  bill 
dismissed  with  costs  as  to  Brown  and 
Grattan ;  and  an  account  directed  as  to 
the  payment  made  by  Miller  to  Donally, 
and  the  expenses  of  the  latter  in  going  to 
collect  Cocke's  bond:  from  which  decree 
Hoover  appealed  to  this  Court. 
Wirt,(l)     for     the   appellant,    and    Call, 


(1)  Wirt  observed  that  the  condition  of  Donally's 
bond  was  to  convey  at  or  upon  payment  of  the  pur- 
chase-money. He  said  there  was  no  abandonment 
of  the  contract:  and  that,  incases  much  stronffer, 
where  a  day  for  payment  was  fixed,  and  had  passed, 
still  the  Court  would  decree  a  conveyance.  1  Atk. 
12.  Qibson  v.  Patterson  and  others:  4  Bro.  Ch.  Bep. 
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for  the  appellees,  argued  on  he  merits; 
but,  it  appearing  from  the  objections 
made  on  both  aides,  that  the  cause 
was    not   ripe     for    decision,     the    Court, 

after  consideration,  unanimously  en- 
319      tered   the    following    *decree:  '*That 

the  record  is  too  imperfect  to  enable 
the  Court  to  decide  the  cause,  as  well  from 
the  want  of  a  necessary  party  (to  wit,  Chris- 
topher Miller)  to  the  suit,  as  from  its  not 
appearing  with  sufficient  certainty  whether 
the  appellee  Grattan  had  obtained  a  legal 
conveyance  for  the  lands  and  tenements  in 
controversy,  prior  to  his  having  received 
notice  of  the  appellant's  claim ;  and  conse- 
quently, that  no  final  decree  ought  to  be 
made  therein  until  those  defects  are  sup- 
plied." '*Both  decrees  reversed,  and  cause 
remanded  to  the  County  Court  to  be  further 
proceeded  in  according  to  the  principles 
of  this  decree. " 

Corbin's  Administrator  v.  Southgate. 

Wednesday,  March  15tb.  1809. 

Order— Acceptance  of— Failure    of  Conslderstioa.*— A 

general  accepuace  of  an  order  binds  the  acceptor 
to  the  pa3'ee  by  whom  the  same  was  taken,  bona 
fide,  and  for  a  valuable  conRlderation  paid  by  him: 
notwithstanding  the  consideration,  which  Induced 
the  acceptance,  afterwards  fails,  without  any 
fault  on  the  part  of  the  payee. 

Christopher  Harwood  sold  a  negro  slave 
to  John  T.  Cor  bin  for  130  barrels  of  corn, 
and  for  value  received  of  John  Southgate, 
gave  him  a  written  order  for  it,  which  was 
accepted  by  Corbin.  Part  of  the  corn  was 
delivered  when  applied  for;  but  the  balance 
refused.  Southgate,  after  the  death  of  Cor- 
bin, brought  an  action  of  assumpsit,  in 
the  County  Court  of  King  and  Queen, 
against  his  administrator  with  the  will 
annexed ;  charging  in  his  declaration,  that 
the    said    John    T.  Corbin     in      his     life- 


329.  Plncke  v.  Curteis;  1  Ves.  jun.  281.  Calcraft  v. 
Roebuck;  3  Ves.  jun.  825,  ConoUy  v.  Parsons,  in 
note,  Suifd.  on  Vendors.  265.  He  objected  that  Grat- 
tan did  not  appear  to  have  a  deed  or  any  lesral  title. 
If  he  had  it,  he  should  have  shewn  it,  that  its  date 
mierbt  appear:  and  should  have  expressly  denied 
notice  of  Miller's  prior  claim  at  the  time  when  he 
received  his  deed.  Suffd.  487. 507,  &1S.  GratUn,  then 
havingr  only  an  equity,  could  not  prevail  asrainst 
Miller's  right,  under  which  Hoover  claimed:  for 
the  rule  is  that  between  two  equities,  he  who  is 
prior  in  point  of  time  is  prior  in  point  of  riffht.  2 
Fonb.  801 :  Sugrd.  487. 

Call,  contra,  insisted  that  the  evidence  of  aban- 
donment of  the  contract  was  complete;  and  that 
Grattan '8  answer  was  sufficient  as  to  the  point  of 
notice,  beinff  directly  responsive  to  tbe  allesratioa 
in  the  bill  on  that  subject,  and  denyiner  notice  in 
the  same  terms  in  wbich  notice  was  alleged :  but 
he  admitted  that  Miller,  a  proper  party,  was  not 
before  the  Court.  Howard's  Exchequer,  220.  citing 
2  P.  Wms.  613.-Note  in  Original  Edition. 

•Order— Definition.— An  order  is  a  brief  note,  re- 
sembling a  single  bill  of  excbange,  requesting  the 
payment  of  money  or  tbe  delivery  of  personalty  to 
the  bearer  of  tbe  note.  Carr  v.  Summerfleld,  4?  W. 
Va.  155.  34  S.  E.  Rep.  804. 

Same— Presumption  of  Consideration.— There  is  a 
prima  facie  presumption  that  tbere  was  a  valuable 
couMlderatlon  for  drawing  an  order.  Carr  v.  Sum- 
merfleld. 47  W.  Va.  165.  34  S.  E.  Rep.  804;  Averett  v. 
Booker,  ISGratt.  168,  76  Am.  Dec.  203. 

5ame- Revocation.- An  order  drawn  npon  suffi- 
cient consideration  cannot  be  revoked  whether 
accepted  or  not.  and  in  the  absence  of  acceptance 
is  such  an  evidence  of  debt  that  an  action  will  lie 
thereon  against  tbe  drawer,  and  after  acceptance 
by  the  drawee  an  action  will  He  against  him.  Carr 
v.  Summerfleld.  47  VV.  Va.  155.  34  S.  E.  Rep.  804. 

Operation  of  Orders  as  Assignments.— See  mono- 
graphic noteou.  "Assignments"  appended  to  Rags- 
dale  v.  Hagy,  9  Gratt.  409.  The  principal  case  is 
cited  with  approval  In  Flndlay  v.  Hickman,  10 
T^eigh  863. 
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time  being  *in  possession  of  130 
barrels  of  merchantable  Indian  com, 
had,  '*for  a  valuable  conaideration  to  him 
paid  by  Christopher  Harwood,  undertaken 
and  to  the  said  Christopher  Harwood 
promised  to  deliver  the  same  to  him,  or  to 
his  order,  and,  in  consideration  thereof, 
and  of  a  valuable  consideration  to  the  said 
Harwood  paid  by  the  plaintiff,"  the  order 
was  drawn  in  his  favour;  the  acceptance 
of  which  order  by  Corbin,  the  plaintiff's 
application  tor  the  corn,  the  delivery  of 
part,  and  refusal  t'^  deliver  the  rest,  were 
all  specially  set  forth  and  averred. 

The  defendant  pleaded  non-assumpsit  bj 
the  testator ;  and,  on  trial  of  the  issue  joined  i 
thereupon,  a  witness  for  the  plaintiff  bein^  j 
interrogated  by  his  attorney  as  to  the  proof 
of  the  debt  from  John  T.  Corbin  to  Christo- 
pher Harwood  before  the  order  in  the  declara- 
tion mentioned  was  made,  proved  the  pur- 
chase of  the  negro  as  aforesaid  to  have  been  ' 
the  foundation  of  Corbin's  acceptance  of 
the  said  order:  the  defendant  then  offered 
to  prove  that  the  negro,  when  sold,  was 
not  the  property  of  Harwood,  and,  after 
the  order  was  excepted,  had  been  taken 
by  him,  as  agent  for  his  sister,  Anne  Har- 
wood, out  of  Corbin's  possession,  and  had 
ever  since  been  kept  and  detained  by  tbe 
said  Anne  Harwood  as  her  property ;  which 
evidence  the  Court  refused  to  permit  to 
go  to  the  Jury ;  whereupon  the  defendant 
Sled  a  bill  of  exceptions,  and  (a  verdict  and 
judgment  having  been  entered  for  the 
plaintiff)  took  an  appeal  to  the  District 
Court,  where  the  judgment  being  affirmed, 
he  again  appealed  to  this  Court. 

The  Attorney-General,  for  the  appellee, 
relied  on  Corbin's  acceptance  of  the  order 
as  obligat<^ry  upon  him,  and  quoted  the 
case  of  Pi  liana  Sl  Rose  v.  Van  Mierop  & 
Hopkins,  (a) 

The  consideration  on  which  the  accept- 
ance was  founded  was  sufficient,  notwith- 
standing Corbin  was  evicted  of  the  slave: 
for  a  loss  to  the  plaintiff,  without  any 
gain  to  the  defendant,  is  sufficient  to  sup- 
port an  assumpsit.  Harwood  was  indebted 
to  Southgate,  and  willing  to  pay  faim 
321  by  an  *order  on  Corbin,  whose  accept- 
ance suspended  Southgate'a  right  to 
sue  Harwood.  This  suspension  was  a  loss 
to  Southgate,  and  entitled  him  to  claim 
of  Corbin. 

The  doctrine  is  laid  down  by  Kyd  on 
Bills  of  Exchange,  p.  74,  and  by  Lrord 
Mansfield,  in  Mason  v.  Hunt,(b)  that,  *4f 
one  man,  to  give  credit  to  another,  make 
an  absolute  promise  to  accept  his  bill,  a 
third  person  who  should  advance  his  money 
upon  it  would  have  nothing  to  do  with  the 
equitable  circumatances  which  might  sub- 
sist between  the  drawer  and  acceptor. ' '  Bat 
this  is  a  stronger  case :  for,  here,  there  was 
not  only  a  promise  to  accept,  but  an  actual 
general  acceptance. 

The  cases  of  Buckner  and  others  v.  Smith 
and  others,  and  Holmes,  executor  of  Elliott, 
V.  Smock, (c)  come  up  to  this  in  principle. 
In  each  of  those  cases,  a  bond  was  given 
upon  consideration  of  unlawful  gaming; 
yet   the   obligor,    having   induced  a    third 


(a)  3  Burr.  1668. 

(b)  Doug.  299. 

(c)  1  Wash.  296,  and  889. 
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person  to  accept  an  assignment,  was  bound 
to  pay.  The  equity  of  Corbin  is  against 
Harwood,  and  he  should  have  gone  against 
him  in  Chancery;  for  the  rights  of  Har- 
wood could  not  be  decided  in  the  suit  be- 
tween Southgate  and  Corbin,  to  which  he 
was  not  a  party;  but,  in  equity,  he  would 
necessarily  be  a  party. 

Besides,  the  bill  of  exceptions  is  incom- 
plete :  no  evidence  appears  of  a  lawful  re- 
covery of  the  slaves  from  Corbin.  Proof 
that  he  was  taken  out  of  his  possession  is 
not  sufficient;  because  such  taking  might 
have    been  tortious. 

On  Friday,  the  17th  of  March,  by  the 
unanimous  opinion  of  the  Court,  the  judg- 
ment was   affirmed. 


322  "'Claiborne  and  Wife  v.  Henderson  and 
Others,  and  Henderson  and  Others  v. 
Claiborne  and  Wife. 

Marcb,  1809. 

Dower— EqaltsUe  Estate."— Before  our  act  of  Assem- 
bly, (of  1786,  which  took  effect  the  first  day  of 
January,  1787.)  gIvlnGr  a  widow  dower  of  a  trust 
estate,  she  was  not  dowable  of  an  equitable  estate. 

On  C1088  appeals  from  a  decree  of  the 
Superior  Court  of  Chancery  for  the  Rich- 
mond District,  pronounced  by  the  late 
Judge  of  that  Court. 

This  cause  involving  the  important  ques- 
tion whether  a  widow  was  dowable  of  an 
equitable  estate  of  inheritance  before  the 
operation  of  our  act  of  Assembly,  expressly 
giving  her  dower  in  a  trust  estate,  (1)  which 
has  been  determined  in  the  negative,  in 
England,  as  Blackstone  says,  **more  from 
a  cautious  adherence  to  some  hasty  pre- 
cedents than  from  any  well  grounded  prin- 
ciple, "(2)  was  argued  on  the  2Sth,  27th, 
28th,  and  29th  of  October,  1806,  on  the 
general  doctrine ;  and  again  on  the  19th, 
22d,  23d,  and  25th  of  April,  1808,  on  the 
particular  question  submitted  by  the  Court, 
whether  from  the  fact  disclosed,  the  hus- 
band was  not  seised  of  a  legal  estate, 
although  there  was  no  proof  that  he  ever 
received  a  deed  from  the  person  of  whom 
he  purchased. 

William  Claiborne,  and  Frances,  his 
wife,  late  Frances  Black,  brought  their  bill 
in  the  High  Court  of  Chancery,  claiming 
dower  of  a  tenement  in  the  town  of  Alex- 
andria, as  of  the  estate  of  William 
Black,      Mrs.      Claiborne's       former 

323  ^husband.     The  original  bill  was  filed, 
in    November,    1786,    and   stated    the 

principal  circumstances;  but  tne  dates  and 
names  of  the  parties  defendants  were  left 
blank.  In  July,  1791,  another  bill  was  filed 
specifying    more  paticularly  the  grounds  of 


« Dower —EqaiUble  Estate.— See  Rowton  v.  Rowton, 
1  Hen.  &  M.  92,  and  note. 

The  prlDclpal  case  Is  cited  witb  approval  in  Llffht- 
foot  V.  Ck>lflrln,  5  Munf.  72. 

(1)  This  act  first  passed  in  178!S,  and  took  effect  the 
first  day  of  January.  1787.  It  declares  that  "wbere 
any  person  to  whose  use,  or  in  trust  for  whose 
benefit  another  is  or  shall  be  seised  of  lands,  tene- 
ments, or  hereditaments,  hath  or  shall  have  such 
Inheritance  in  the  use  or  trust,  as  that,  if  it  had 
been  a  leral  riffht,  the  husband  or  wife  of  such 
person  woo  Id  thereof  have  been  entitled  to  curtesy 
or  dower,  such  husband  or  wife  shall  have  and 
hold,  and  may,  by  the  remedy  proper  in  similar 
cases,  recover  curtesy  or  dower  of  such  lands,  tene- 
ments, or  hereditaments."  See  Rev.  Code.  vol.  1,  c. 
90.  8.  ]«.  p.  15e.^Note  in  Orifirinal  Edition. 

(2)  2  Black  Com.  837. 


their  claim,  and  making  Alexander  Hender- 
son   and  others,  executors  and    trustees   of 
a  certain  Thomas  Kirkpatrick,  and  Dennis 
Ramsay,  a  purchaser  of  the  lot  in  question, 
defendants.     The  complainants  charge  that 
Black  purchased  the   lot  No.    26,    with    its 
appurtenances,  in  the  town  of  Alexandria,  of 
a  certain    Allen   M*Rae,  and  paid  him    the 
purchase-money;  that  a    conveyance     was 
made    by    M'Rae   to  Black   for    the    same, 
and    confided  to  a  certain    William    Ellzey, 
attorney  at  law,  for  the  purpose  of   having 
it  recorded  in    the   proper   Court,    but   this 
was    never    done;  that     Black     afterwards 
sold  the  lot  to  a  certain    Thomas   Kirkpat- 
rick, and  in  1773,  conveyed    it    to    him    by 
deeds  of  lease  and  release,  which  were  duly 
recorded    in  the  General  Court ;  that  at   the 
time  of   the  purchase  and   sale  of    the  said 
lot  by  Black,  the  complainant,  Frances,  was 
his  wife,  and  neither  joined  in  the  convey- 
ance, nor  does  her  name  appear  in  any  part 
of  it ;  that  Black  departed  this  lite  in    Jan- 
uary, 1782,  having  first  made  his  will,    but 
the  complainant,    his    widow,    relinquished 
all  benefit    under   it,    within    nine   months 
after  his  death,  and   adhered   to  her   legal 
title  of  dower  in    his   estate ;  and    that    the 
complainants    intermarried  in  April,    1783. 
The  bill  concluded    with  stating  the   death 
of  Kirkpatrick,    the   appointment  of  Hen- 
derson and  others  his  executors  and   trus- 
tees, the  sale  of  the  lot  by  them  to  Ramsay, 
the  annual  rents  of  the  lot  and,  the   refusal 
of  the  defendants  to  allow  the  complainants' 
claim  of  dower ;  and  prayed  an  assignment 
of  dower  out  of  the  lot,  and   one-third   part 
of   the   profits   since   the   death    of    Black. 
Henderson    answered,    and    admitted     that 
h^   was  appointed,    together  with    several 
others,    trustees  and    executors    of    Kirk- 
patrick, but  disclaimed  all  interference  with 
his  estate,    having,    in     open     Court,     re- 
nounced the  executorship.     He  denies   any 
knowledge     of    the    purchase     charged   to 
have   been    made     by    Black    from     Allen 
M'Rae,   or   of    the    conveyance    from 
324      *Black  to  Kirkpatrick ;  but  states  that 
the   executors    of    Kirkpatrick,  find- 
ing the  legal  estate  in  the  lot  to  be  in  Allen 
M'Rae,    procured    from    his   only     surviv- 
ing son,  John  M'Rae,  a  deed  for    the  same, 
in    the  year    1786.     This   answer   was  filed 
in  October,  1792;  and,  in   April,    1800,    the 
complainants    filed  a  supplemental  bill   re- 
ferring to  their  former  bill  and  t^e   answer 
of  Henderson,    and   stating,    as    additional 
circumstances  not  known  before,  that  Kirk- 
patrick died   sometime   in    the   year   1785, 
having    previously     made     his     will,     by 
which    he    conveyed    the   residuum    of   his 
estate,  comprehending  the  lot  in    question, 
to   his  executors,  in  trust,  for   the    benefit 
of    his   sisters;  that  the    conveyance   from 
Allen  M'Rae  to  Black  having  been  lost,  the 
executors  of  Kirkpatrick,    obtained   a    deed 
from  John  M'Rae,  the  heir  at  law  of   Allen 
M'Rae,  written  by  Henderson,    one  of    the 
executors  of  Kirkpatrick,  reciting  the  con- 
veyance   from   Black    to    Kirkpatrick,    but 
alleging  that  it  did  not  appear   that   Allen 
M'Rae  ever  made  any  deed  to  Black  for  the 
lot  although    they  all  well  knew    that   such 
deed   had   been    made.     This    bill    further 
charged     that    Ramsay    had     relinquished 
the  possession  of  the  lot,  with  the  approba- 
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tion  of  the  executors,  and  that  it  was  then 
occupied  by  William  Wilson  and  James 
Kennedy,  who  became  possessed  thereof 
since  the  exhibition  of  the  original  bill  of 
the  complainants;  and  who  are  made  parties 
to  the  supplemental  bill. 

The  answer  of   Ramsay,    states    that,    in 
September,  1785,  he  purchased  part  of   the 
lot  in  question  at  a  public   sale,    made    by 
the    executors   of  Kirkpa trick;  but  finding 
the  title  to  be  defective,  he   gave   it   up   to 
them ;  and  did  not  know  at   that  time  that 
there    was   any   dispute    about  their  title. 
James    Kennedy    answered,    and    admitted 
that  he  purchased  the  lot  from  the  attornies 
in  fact  of  Kirkpa  trick's  executors,  in  Sep- 
tember, 1795,  and  sold  one-half  of  it  to  Wil- 
liam Wilson,  upon  which  they  jointly  built 
a  valuable  house,  and  that  the  first  intima- 
tion he  had  of   a  dispute   in    the    title  was 
from  the  subpoena   which  the  complainants 
served  upon  him.     The   answer    of    Wilson 
accords  with  that  of  Kennedy.     The  answer 
of  John  Gibson,  one  of  the  acting  ex- 
325      ecutors  of   Kirkpatrick,  ^denies    that 
Black  ever  had  a  legal  title  in  the  lot. 
On   the  contrary,  he  infers  from  some  let- 
ters of  Black,  dated  in   1767,    addressed    to 
Kirkpatrick  and  others,    and    from    an    ac- 
count  and    memorandum    taken    from    the 
books  of  his  testator,  (which  were  annexed 
to  the  answer, )  that  Black  never  had  a  deed 
for  it;  from  which  documents   it    also   ap- 
pears that  so  far  from  suggesting  that  any 
deed    had    ever  been  obtained,  or  had  been 
lost.  Black  requested   payment   of  the  pur- 
chase-money from  Kirkpatrick,  amounting 
to  1501. )  and  offered  any  reasonable  security 
for  a    title,    if  the  executors  of  M'Rae  had 
not  already  made  a    conveyance ;  that  pay- 
ment was  refused  by   Kirkpatrick,   in  1767, 
on  the  ground  of  Black's  not  being  able  to 
make  a  title ;  but  that  the  money  was  paid 
in  1772;  that   the    lot  was    sold    at   public 
auction    by  , William    EHzey    and    William 
Grayson,  agents  of  Black,    in    June,    1766, 
payable  in  June,  1767,  and  that  Kirkpatrick 
had  tendered  the  money,  at   the   last  men- 
tioned   date,    both    to    the    principal    and 
agents ;  and  demanded  a  conveyance ;  which 
not  being  made,  he  considered  himself  dis- 
charged from  the  interest,  which,  however, 
was  afterwards  allowed.     This   answer  fur- 
ther states,  that  the  defendant  never  heard 
any    thing    of   the  title  of  Black,  but  from 
the  suggestions  of  the  complainants'  bills; 
and  that  the  deed  from    Black   to  Kirkpat- 
rick, in  1773,  was   merely   intended  to  con- 
vey   the   equitable  title  of  the  former.     He 
expresses  his  belief  that   in  1766,  when  the 
equitable  title  of  Black   was  sold  to   Kirk- 
patrick, the  complainant  Prances    was   not 
the    wife    of    the    said   Black;  and  that  he 
knows  of  no  title  to  the  lot,  except  what  is 
derived  from  the  contract   of  Allen  M'Rae, 
and  the  execution  thereof  to  the  representa- 
tives of  Kirkpatrick,    by  John  M'Rae.     Al- 
exander    Henderson     also     answered    the 
supplemental  bill,  and  denied  any    agency 
in    procuring    the   deed    from    the  heir  of 
Allen  M'Rae  to  the  trustees  of  Kirkpatrick. 
He  repeats    the   declaration    made    in    his 
former  answer,  that  he  never  intermeddled 
with  the  affairs  of  Kirkpatrick,  and    states 
his  information  and  belief  that  in  the  year 
1766,    when   Black  sold    to  Kirkpatrick,  he 


had    not  then  intermarried   with  the 

326  complainant  Frances.  *Jobn  M'Rae, 
who  was  called  on,  in  the  supple- 
mental bill,  to  disclose  whatever  informa- 
tion the  books  and  papers  of  his  father, 
Allen  M'Rae,  would  give  on  the  subject, 
declared  in  his  answer,  that  he  never  had 
found  among  the  papers  of  his  father  any 
writing  or  memorandum  from  which  he 
could  infer  that  a  deed  had  ever  been  ex- 
ecuted to  Black  for  the  lot  in  question ;  nor 
had  he  ever  understood,  except  from  the 
complainants'  bill,  that  such  conveyance 
once  existed.  From  the  intimacy  and 
friendship  which  he  had  been  informed 
always  subsisted  between  his  father  and 
Black,  and  from  their  correspondence  oo 
the  subject,  he  is  confident  that  in  the  year 
1760,  there  was  no  conveyance;  and  from 
1764  to  1766,  he  believes  a  conveyance  was 
not  desired,  but  suspended  in  order  to  be 
made  to  a  purchaser,  who  seems  to  have 
been  ought  for  within  the  latter  period. 
To  the  answer  of  John  M'Rae  is  annexed 
two  letters  of  Black  to  Allen  M'Rae.  In 
the  one,  bearing  date  the  22d  of  May,  1760, 
Black  speaks  of  his  lot  in  Alexandria,  and 
requests  M'Rae  at  any  time  soon  to  speak  to 
a  Mr.  Johnston  to  draw  a  conveyance  from 
M'Rae  to  Black  for  it.  In  another,  dated 
the  3d  of  November,  1764,  Black  acknowl- 
edges the  receipt  of  a  letter  from  M'Rae, 
inclosing  Kirkpatrick's  account,  which  he 
says  he  could  nor  agree  to,  nor  would  he 
take  the  rent  offered  by  Kirkpatrick  for  the 
time  he  occupied  the  house;  that,  unless 
Kirkpatrick  would  give  151.  per  annum,  he 
might  give  up  the  lotas  soon  as  he  pleased; 
and  if  the  place  could  not  be  sold  to  any 
advantage  then,  and  Kirkpatrick  or  any 
other  would  agree  to  take  it  on  a  reasonable 
rent  for  any  time,  he  would  consent  to  have 
certain  improvements  made,  and  advance 
1001.  in  part  thereof.  Of  the  expediency  of 
selling  at  that  time.  Black  requested  the 
opinion  ot  M'Rae,  and  adds,  by  way  of 
postscript,  that,  since  writing,  he  had  re- 
ceived of  Colonel  Lee,  in  part  of  rent  due 
from  Kirkpatrick,    the   sum  of  271.  17s.  6d. 

From  the  depositions   and   exhibits    filed 

in  the  cause,  together   with    the    bills   and 

answers,  it  appears  that  Black  intermarried 

with    the    complainant    Frances,    on 

327  the  11th  of  *February,   1762.     On  the 
23d  of  January,  1782,  his  will  is  dated; 

and  his  widow,  by  an  instrument  in  writ- 
ing, dated  the  14th  of  May,  1782,  and  recit- 
ing his  death  on  the  26th  of  January, 
preceding,  renounced  the  provision  made 
for  her  by  the  will  of  her  deceased  husband. 
At  what  time  the  complainant  Claiborne 
intermarried  with  the  widow  of  Black  does 
not  appear,  except  from  the  allegations  of 
the  second  bill,  which  state  the  marriage  to 
have  taken  place  in  1783.  Black  appears  to 
have  been  in  possession  of  the  lot  in  1760, 
under  a  purchase  from  Allen  M'Rae,  but 
the  consideration  paid  does  not  appear;  nor 
is  there  any  writing  evidencing  the  pur- 
chase, except  Black's  own  letters;  which 
purchase,  however,  was  not  denied  by  any 
of  the  parties,  and  is  proved  by  general 
reputation  to  have  taken  place.  From  1760 
to  1766,  Black  received  the  rents  from  Kirk- 
patrick to  whom  he  sold  the  property,  at  the 
last   mentioned   date:  the  purchase-money 
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was  paid  by  Kirkpatrick  in  1772,  (after 
having  refused  payment  in  1767,  on  account 
of  the  want  of  a  title, )  and  in  1773  Black 
executed  a  deed  to  Kirkpatrick  for  the  lot, 
with  the  usual  covenants,  which  was  ac- 
knowledged and  recorded  in  the  Greneral 
Court ;  but  Mrs.  Black  the  present  female 
complainant  was  not  a  party ;  nor  does  it 
appear  that  Black  ever  had  a  deed  himself. 
Kirkpatrick  died  on  the  13th  of  January, 
1785,  having  by  his  will,  dated  on  the  pre- 
ceding day,  devised  the  lot  in  question  to 
trustees  for  the  benefit  of  his  sisters.  In 
September,  1785,  Ramsay  purchased  it  at 
public  sale,  but  afterwards  relinquished  the 
possession  to  the  executors^  on  account  of 
the  defect  in  the  title.  In  September  or 
October,  1795,  it  was  again  sold,  and  pur- 
chased by  Kennedy,  who  sold  one-half  to 
Wilson ;  they  pulled  down  the  house  stand- 
ing thereon,  and  built  another  valuable  one, 
in  which  they  used  the  materials  of  the  old 
house.  This  suit  was  brought  for  dower  in 
the  lot,  against  the  trustees  and  purchasers, 
alt  of  whom  deny  notice  of  the  complain- 
ants' claim. 
328  *The  Chancellor,  (the  late  Mr. 
Wythe,)  after  an  elaborate  opinion, 
in  which  he  supposes  that  our  act  of  1785, 
giving  a  widow  dower  in  a  trust  estate,  was 
a  declaration  by  the  Legislature  of  what  a 
Court  of  Equity  ought  to  have  done  before 
the  passing  of  the  act,  pronounced  a  decree 
by  which  he  sustained  the  jurisdiction  of 
the  Court,  and  appointed  commissioners  to 
assign  the  complainants'  dower  in  the  lot, 
and  to  take  an  account  of  the  profits,  de- 
claring at  the  same  time,  that  a  widow 
ought  not,  against  a  purchaser,  to  recover 
profits  of  her  dower,  from  a  time  earlier 
than  the  day  when  her  count  or  bill  was 
filed  in  Court ;  and  that,  against  the  profits 
which  the  demandants  might  recover,  the 
tenants  were  entitled  to  a  discount  of  so 
much  (on  account  of  what  the  demandant 
Frances  received  for  her  dower  and  distrib- 
utive share  of  her  former  husband,  William 
Black's  slaves  and  goods,  chattels  and 
credits)  as  is  equal  to  one-third  part  of  the 
damages  which  might  be  assessed  for  his 
breach  of  the  covenant  contained  in  his 
deed  (of  1773)  to  Kirkpatrick ;  for  ascer- 
taining which  damages  an  issue  was 
directed. 

The  complainants  appealed  because  the 
decree  did  not  give  them  dower  from  the 
death  of  William  Black,  without  any  deduc- 
tion ;  and  the  defendants  appealed  because 
any  dower  whatever  was  decreed. 

Botts,  for  the  original  defendants  in 
equity,  contended  that  the  estate  of  Black, 
in  the  lot  in  question,  was  merely  an  equi- 
table one,  of  which  a  widow  cannot  be  en- 
dowed. All  equitable  estates  may  be 
resolved  into  trusts;  which  are  of  three 
kinds:  1st.  Such  as  are  raised  by  a  Court 
of  Equity,  without  the  aid  of  a  deed.  2dly. 
Such  as  are  implied  by  Courts  of  Equity, 
upon  a  deed.  3dly.  Such  as  are  expressly 
declared  by  deed.  The  present  case  falls 
within  the  first  class  of  trusts.  Allen 
M'Rae  was  a  trustee  for  Black,  without 
deed  expressing  or  leading  to  a  use. 

There  is  no  case  in  the  English  books, 
presenting  a  claim  to  dower  in  an  estate 
possessed    by   the   husband   under  the  first  | 


.  class  of  trusts.     The  silence  of  the  re- 

329  porters   and  ^elementary    writers   on 
the  effect  of  such   a   demand,    proves 

that  the  Courts  and  the  profession  concurred 
in  the  opinion  that  it  could  not  be  sup- 
ported. Questions  of  dower  upon  such  of 
the  second  and  third  classes  of  trust  estates, 
as  were  not  executed  by  the  statute  of  uses, 
have  been  frequently  agitated  in  the  Eng- 
lish Court  of  Chancery  and,  with  the  ex- 
ception of  one  or  two  cases,  which  have 
been  since  overruled,  it  was  determined  that 
the  widow  was  not  entitled  to  dower;  al- 
though her  claim  was  certainly  much 
stronger,  where  the  equitable  title  of  her 
husband  was  secured  by  deed,  than  where 
it  was  not.  [Here  Mr.  Botts  cited  the  fol- 
lowing authorities.  3  Black.  Com.  432;  2 
Black.  Com.  132,  Christian's  note  (11); 
Ibid.  337,  Christian's  note  (13);  1  Bro.  Ch. 
Ca.  326,  Dixon  v.  Saville  and  others;  2  Bac. 
Abr.  Gwil.  ed.  361,  371 ;  Prec.  in  Cha.  336, 
Bottomley  v.  lyord  Eairfax;  Cas.  temp. 
Talbot,  138,  Attorney-General  v.  Scott; 
Rep.  temp.  Finch,  368,  Exton  v.  St.  John, 
cited  9  Vin.  226,  pi.  54 ;   9  Vin.    229,    pi.  12; 

1  W.  Black.  Rep.  138,  in  Burgess  v. 
Wheate ;  Pow.  on  Mortg.  717,  4th  ed. ; 
3    P.      Wms.    229,      Chaplin      v.    Chaplin; 

2  Atk.  526,  Godwin  v.  Winsmore;  Per- 
kins, s.  373,  366,  369,  368;  6  Co.  34,  a.; 
Fitz-William's  case,  Co.  Lit.  31,  b.  E.  N. 
B.  [150];  2   Tuck.  Black.  131,  note  15.] 

At  law,  the  right  of  dower  is  confined  to 
a  seisin  of  an  estate  of  inheritance  in  the 
husband ;  either  an  actual  seisin  by  posses- 
sion and  title,  or  a  constructive  seisin  ^by 
legal  title  and  right  of  possession,  (a) 
Courts  of  Equity  have  never  extended  those 
rights  beyond  the  legal  limits;  and,  on 
principle,  the  same  rules  ought,  and  do 
prevail  in  both  Courts,  (b) 

It  being  clear,  then,  that  this  demand 
would  have  been  resisted  by  the  English 
Courts,  the  next  inquiry  is,  whether  any  of 
our  own  statutes  recognised  their  rules  of 
decision.  By  the  act  of  1705,  (c)  it  is  de- 
clared that  a  widow  shall  be  endowed  as 
* 'prescribed  by  the  laws   and    consti- 

330  tutions  *of  the  kingdom  of  England. " 
The  act  of  1785,  (d)  which  passed  after 

the  supposed  right  of  the  complainant, 
Frances,  accrued,  contains  a  strong  expres- 
sion in  favour  of  the  claim  of  dower  in  the 
second  and  third  classes  of  trusts  before  de- 
fined; but  that  law  can  act  prospectively 
only;(e)  and  does  not  apply  to  the  first 
class  of  trusts. 

Had  not  the  law  been  solemnly  settled 
against  the  right  of  the  widow,  in  this 
case,  her  claim  must  have  been  repelled  by 
the  Court,  even  if  it  had  been  against  the 
heir:  for  either  the  heir  or  his  ancestor 
might  have  elected  to  vacate  the  purchase, 
or  sue  M'Rae  for  breach  of  contract  in  not 
conveying  the  legal  estate.  Such  an  action 
would  have  afSrmed  the  legal  estate  in 
M'Rae,  discharged  of  all  equity ;  nor  could 


(a)  2  Black.  Com.  127. 181:  Ck).  Lit.  81,  a  Lit.  s.  881.  s. 
86. 

(b)  3  Black.  Ck)m.  482,  Cases  temp.  Talb.  188.  189. 
140.  Attorney  General  v.  Scott. 

(c)  1  Virg.  Laws.  ed.  1769,  p.  81,  s.  8. 

(d)  Sess.  Acts,  c.  6S,  and  Rev.  Code,  vol.  1,  c.  90,  s. 
16,  p.  150. 

(e)  1  Wash.    189.    Turner  v.  Turner  ;  8  Call,  122, 
Commonwealtli  v.  Beaumarchals. 
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the  Jury  have  deducted  the  value  gf  the 
widow's  right  from  the  amount  of  compen- 
sation for  the  entire  breach.  How  then 
could  the  supposed  title  to  dower,  be  recon- 
ciled to  this  right  of  election?  Upon  the 
same  principle  which  is  to  give  the  com- 
plainant dower,  the  wife  of  Ramsay  (who 
bargained  for  the  lot,  and  relinquished  the 
contract)  is  entitled. 

The  maxim  that  what  ought  to  have  been 
done,  shall  be  considered  as  actually  done, 
will  be  relied  on  by  the  opposite  counsel ; 
but  it  has  no  application  to  the  present 
case,  (a)  Kven  if  it  did  apply,  no  one  could 
take  benefit  of  it,  but  Black  or  his  heir. 
This  maxim,  though  comprehensive  in  its 
terms,  is  of  very  limited  application.  A 
testator  ought  to  subject  his  real  estate  to 
the  payment  of  his  debts ;  and  Lord  Mans- 
iield  has  said  that  he  sinned  in  his  grave, 
if  he  did  not:  yet  if  he  failed  to  do  what 
he  ought  to  have  done,  a  Court  of  Equity 
could  not,  by  the  magic  of  the  maxim,  con- 
sider it  as  having  been  done,  and  decree 
the  land  to  be  sold  for  the  payment  of  his 
debts. 

But  if  the  complainant  Frances  could  be 
endowed  against  the  heir  of  her  late  hus- 
band, or  against  a  purchaser  with  notice, 
she  cannot  recover  against  a  purchaser  who 
has  united  the  legal  and  equitable  es- 
tates without  notice  of  the  marriage,  or 
against  the  vendee  of  such  purchase, 
331  ^though  such  vendee  should  have  had 
notice,  (b)  Notice,  to  bind  a  pur- 
chaser, as  all  the  cases  agree,  ought 
to '  be  express.  The  blank  bill  filed  in 
this  case,  was  not  a  notice,  either  im- 
plied or  expressed,  of  any  thing,  or  to 
any  one. 

It  would  be  iniquitous  for  the  complain- 
ants to  recover  against  the  tenants,  who 
have  paid  full  value  for  the  land,  upon  a 
clear  legal  title,  deduced  without  making 
Black  a  link  in  the  chain.  If  any  be  bound 
to  the  widow,  they  are  the  representatives 
of  her  husband.  But  her  claim  against  them 
would  be  opposed  to  all  equity.  She  has 
enjoyed  in  her  family  the  proceeds  of  sale  ; 
or  those  proceeds  have  increased  the  personal 
estate  of  her  husband,  of  which  she  has  had 
her  distributive  share,  not  for  life  only,  as 
the  dower  would  have  been,  but  forever. 
Ought  she  to  have  one-third  of  the  land,  and 
one-third  of  the  money  also,  for  which  is 
sold? 

The  allowance  of  the  present  claim  would 
be  productive  of  incalculable  mischief.  The 
wives  of  speculators  who  bought,  sold,  and 
exchanged  with  such  rapidity  as  to  make  it 
burthensome  to  their  trafSc  to  take  convey- 
ances as  they  went  along,  would  rob  the 
innocent  holders,  of  dower-rights,  in  succes- 
sion, to  the  ruin  of  their  estates.  The  widow 
of  every  assignor  of  a  land-warrant,  or  a 
survey,  would  be  entitled  to  dower.  The 
whole  capital  of  a  married  speculator  would 
be  many  times  exceeded,  by  the  drafts  of  his 
widow  upon  those  on  whom  he  had  imposed  : 
and  many  estates  would  be  cut  up  into  parcels 
of  dower,  so  as  to  leave  nothing  but  frag- 
ments and  reversions  ? 

On  the  question   whether  a   parol  bargain 


(a)  1  Fonb.  418.  414. 

(b)  8  Fonb.  162;  1  Wash.  217,  in  Hooe  &  Harrison  v. 
Pierce:  Ibid.  886.  889,  Southall  ▼.  M*Keand,  &c. 


and  sale,  before  the  statutes  of  frauds,  would 
not  have  vested  the  legal  estate  ;  Mr.  BottK 
argued,  that  before  writing  came  into  gen- 
eral use,  feofiPments  by  parol  were  adopted 
from  necessity.  But  to  give  notoriety  to  the 
transaction,  the  ceremony  of  livery  of  seisin 
was  resorted  to.  On  the  same  principle,  the 
common  law  regarding  the  importance  of  a 
public  investiture,  would  not  permit  dig- 
nities to    pass    without    installation, 

332  'nor  rectories  or  vicarages  without 
induction.  These  acts  were  so  essen- 
tial to  the  alienation,  that,  without  them, 
the  new  possessor  was  merely  a  tenant  at 
sufiPerance.  Courts  of  EJquity,  indeed,  very 
early  raised  a  use,  upon  a  parol  bargain  and 
sale  for  valuable  consideration,  by  giving 
the  profits  of  the  estate  to  the  bargainee,  or 
decreeing  a  conveyance  as  the  occasion 
required.  Then  came  the  statute  of  uses  of 
27  Hen.  VIII.  c.  10,  which,  by  transferring 
the  possession  to  the  use,  would  have  been 
productive  of  all  the  evils  of  a  parol  feoffment 
without  livery  of  seisin,  by  the  introduction 
of  simple  and  private  parol  alienations  ;  but 
in  the  same  session  of  Parliament,  the 
statute  of  enrolment  27  Hen.  VIII.  c  16. 
passed,  which  declared  that  a  use  should  not 
be  executed  by  the  statute,  unless  the  con- 
veyance were  by  deed  indented  and  enrolled 
in  one  of  the  King's  Courts  of  Westminster. 
Our  act  of  1710,  (c)  expressly  declares  that 
no  estate  of  freehold  shall  pass,  but  by  deed 
in  writing,  indented,  sealed  and  recorded,  as 
by  that  act  prescribed.  I^anguage  could  not 
have  been  used  more  effectually  to  annul  a 
bargain  and  sale,  without  writing,  indenting, 
sealing  and  recording.  The  exception  in  the 
4th  section,  that  the  contract  shall  be  bind- 
ing between,  the  parties,  though  the  deed 
were  not  recorded,  relates  to  the  cases  of 
deeds  only. 

But  if  the  plaintifiFs  had  any  remedy,  it 
was  at  law  ;  and  the  failure  to  except  to  the 
jurisdiction  of  the  Court  of  Equity,  cannot 
confer  jurisdiction. 

EMmund  J.  Lee,  on  the  same  side,  argued 
the  cause  very  fully,  and  very  ably ;  but  as 
all  the  principal  points  and  authorities 
touched  on  by  him,  were  necessarily  con- 
sidered in  Mr.  Botts's  arguments,  we  have 
been  compelled  to  condense,  and  exhibit  the 
subject,  as  far  as  possible,  in  one  distinct 
view. 

Randolph,  for  complainants,  said  he  would 

consider    the  argument    of    Mr.   Botts,  as 

founded  on  three  positions,  1st.  That  a  Court 

of    Chancery    has    no    jurisdiction  in 

333  cases  of  *dower,  generally.    2dly.  The 
want  of  dowability  in  Mrs.  Claiborne. 

And  3dly.  The   nature   and    extent    of  the 
relief. 

As  a  complete  answer  to  the  first  objection 
he  would  only  refer  to  the  general  learning 
on  the  jurisdiction  of  a  Court  of  Equity,  laid 
down  by  Mitford,  (p.  109,)  in  which  it  will 
be  found  that  not  only  in  cases  of  dower, 
but  of  account  and  partition.  Courts  of 
Equity  will  entertain  jurisdiction,  although 
relief,  but  perhaps  not  so  e£Fectnal,  might  be 
had  at  law.  As  to  precedent;  it  has  been 
done  for  years  in  this  country,  and  sanc- 
tioned by  this  Court,  particularly  in  the  case 
of  Braxton  v.  Coleman,  which  was  a  naked 
case  of  dower.    Claiming  dower  in  an  equi- 


(c)  Laws  Virff.  ed.  1788,  p.  2B7.  and  17  9,  p.  142. 
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table  estate,  it  was  proper  for  ua  to  go  into 
a  Court  of  Bquity. 

The  second  objection  is,  that  Mrs.  Clai- 
borne is  not  dowable  of  an  equitable  estate. 
This  objection  will  be  examined  on  prin- 
ciples of  law  and  equity,  as  well  as  of  nat- 
ural justice. 

The  matrimonial  union  creates  an  iden- 
tity of  husband  and  wife,  both  in  law  and 
equity.  They  are  one  in  affection  and 
devotion  to  each  other.  And  as  the  personal 
property  and  labour  of  the  wife  go  to  the 
husband,  natural  justice  gives  her  a  claim  to 
part  of  their  joint  acquisitions.  By  sepa- 
rating herself  from  all  others,  she  has  no 
other  mode  of  acquiring  a  livelihood  but  by 
her  husband.  Although  it  is  admitted  that 
the  municipal  law  must  govern,  yet  its 
principles  are  not  to  be  strained  against 
such  a  claim.  Bven  Blackstone,  in  the 
passage  quoted,  (2  Black.  Com.  337,)  ex- 
presses his  surprise  that  dower  had  not 
been  allowed  out  of  a  trust  estate;  and 
suggests  that  this  has  arisen  more  from  a 
cautious  adherence  to  some  hasty  precedents 
than  from  any  well-grounded  principle. 

But  it  is  said  that  the  act  of  1705,  confers 
a  right  of  dower  according  to  the  rules  of 
the  common  law  only.  On  a  reference  to 
that  act,  it  will  be  found  that  a  widow  is  to 
be  endowed  according  to  the  "laws  and  con- 
stitutions of  England ;''  implying  the 
introduction  not  only  of  the  rules  of  the 
common  law,  but  the  principles  of 
334  equity.  The  *oath  of  a  Judge  of  the 
General  Court  in  Chancery,  before  the 
revolution  was,  that  he  should  do  equal  right 
according  to  equity  and  good  conscience, 
'*and  the  laws  and  usages  of  Virginia."  He 
admitted  that  by  the  common  law  there  must 
be  seisin  of  the  husband  in  the  deed  or  in  law, 
to  entitle  the  wife  to  dower;  and  because 
there  was  no  seisin  of  a  use  at  common  law, 
the  wife  was  not  dowable  of  a  use.  So,  while 
equity  was  immature,  and  after  uses  were 
turned  into  trust  by  the  statute,  perhaps,  the 
same  doctrine  prevailed.  These  circum- 
stances, when  the  Knglish  books  are  exam- 
ined, will  solve  all  the  mighty  difficulty. 

But  equity  very  early  adopted  a  principle, 
'*that  what  ought  to  have  been  done,  shall 
be  considered  as  actually  done."  On  this 
principle.  Sir  Joseph  Jekyl,  Master  of  the 
Rolls,  so  long  ago  as  the  year  1732,  in  the 
case  of  Banks  v.  Sutton,  (2  P.  Wms.  700,) 
decided  that  the  wife  was  dowable  of  a  trust 
estate.  It  is  indeed  afterwards  said,  that  it 
is  now  settled,  there  can  be  no  dower  of  a 
trust  estate,  inheritance,  or  of  an  equity  of 
redemption  of  a  mortgage  in  fee,(l)  and  to 
prove  this  the  following  cases  are  relied 
upon.  3  P.  Wms.  229,  Chaplin  v.  Chaplin; 
Cas.  temp.  Talb.  138,  Attorney-General  v. 
Scott;  2  Atk.  525,  Godwin  v.  Winsmore  ; 
1  Black.  Rep.  138,  Burgess  v.  Wheate,  and  1 
Bro.  Ch.  Rep.  326.  But  none  of  these  au- 
thorities forbid  do  wet  in  such  a  case  as  ours ; 
and  a  note  to  Cox's  edition  of  P.  Wms.  (vol. 
3,  p.  232),  to  a  report  of  the  case  of  Chaplin  v. 
Chaplin,  clears  up  the  difficulty  and  sup- 
ports the  authority  of  Banks  v.  Sutton. 
Courts  of  Equity  will  be  found  to  have 
decreed  dower    of  a     trust    in  general ;  or 


where  there  is  an  equitable  interest  acquired, 
and  no  intention  shewn  by  the  purchaser  to 
exclude  the  wife  of  dower,  or  to  have  left  it 
upon  general  principles  of  equity.  The 
principle  laid  down  in  Banks  v.  Sutton,  has 
never  been  overruled  ;  vi2.  that  the  wife  is 

dowable  of  a  trust  estate  unless  there  is 
335      an  express  intention  to  exclude  *her. 

All  the  cases  referred  to  by  the  counsel 
on  the  other  side  may  be  reconciled  on  this 
principle.  And  the  Bnglish  law  may  be 
stated  to  be,  that  where  the  husband  holding 
an  equitable  estate,  does  not  make  a  deed  of 
trust  to  deprive  the  wife  of  dower,  she  is 
entitled  to  it. 

If  the  House  of  Lords,  the  dernier  resort 
in.  England,  has  not  sanctioned  the  decree  of 
the  Chancellor  in  opposition  to  the  Master  of 
the  Rolls,  in  the  case  of  Banks  v.  Sutton;  or 
if  the  decisions  of  the  English  Courts  are 
contradictory,  this  Court  is  left  free  to  pre- 
serve the  holy  rights  of  the  widow.  Or  if 
the  decisions  of  their  Courts  are  against  us, 
we  are  not  bound  by  them  so  far  as  to  sanc- 
tion iniquitous  attempts  to  starve  the  wife. 
But  by  what  laws  is  this  question  to  be  de- 
cided? Whether  by  laws  prior  or  posterior 
to  the  revolution?  If  it  is  to  be  decided  by 
laws  prior  to  the  revolution,  then  the  Judges 
of  the  General  Court  acting  under  the  in- 
fluence of  an  oath  to  do  right  according  to 
the  laws  and  usages  of  Virginia,  (which 
words  are  inserted  iu  the  oath  of  a  Chancel- 
lor since  the  revolution,)  have  already  set- 
tled the  question.  In  the  case  of  Dobson 
V.  Taylor,  (1)    in    the    old    General    Court, 


(1)  See  note  to  8  P.  Wms.  719.  Cox's  ed.  Also  note 
to  paffe  189,  of  Cases  temp.  Talb.  8d  ed.— Note  in 
Oriffinai  Edition. 


(1)  DohBon  V.  Taylar,  April  General  Court,  1755,  Eoulty. 
(John  Randolph' 8  MS.  Reportt,  p.  77.; 

Qu.  If  a  woman  is  dowable  of  an  equitable  esute 
In  her  husband.  By  1  W.  110.  baron  may  be  tenant  by 
the  curtesy  of  an  eqai table  estate,  and  by  2  W.  684, 
Banks  ▼.  Suiton,  and  088,  same  author,  dower  is  more 
favoured  than  curtesy,  because  the  former  is  not 
only  a  leiral  but  an  equitable  and  moral  rifirhu  The 
reason  of  these  cases  is  on  two  rules,  viz.  lands  are 
looked  on  as  money  and  e  conyerso  and  what  is  agreed 
and  ouiTht  to  have  been  done  is  looked  on  as  done. 
Attorney-General  v.  Scott,  Talb.  188:  Ld.  Hardw. 
in  Atk.  520.  says  this  is  law,  woman  not  dowable  of 
a  trust  because  before  the  statute  she  was  not  of  a 
use,  and  since  the  statate  trust  are  the  same  as 
uses.  Sed  nota,  that  case  is  not  dependent  on  the 
rules  ante;  the  leg-al  estate  was  in  trustees  and  was 
to  remain  forever  so,  and  the  husband  could  only 
have  tbe  usufruct:  but  where  there  is  an  asrree- 
ment  to  convey  to  the  husband  at  a  certain  time,  so 
that  the  leflral  estate  ouarht  to  be  consolidated  with 
the  equitable  estate,  there  it  shall  operate  as  if  it 
had  actually  been  done.  So  that  a  woman  is  not 
dowable  of  an  equitable  estate  that  is  to  remain  so 
forever,  but  may  of  one  where  that  equitable 
estate  ouffht  to  have  been  turned  Into  a  lesral  one. 

The  circumstances  of  this  case  were.  Taylor 
agreed  to  convey  to  Anderson  his  houses  in  New- 
castle, on  the  1st  March,  1750,  for  the  consideration 
of  10001.  to  be  paid  at  respective  times;  tbe  lirst 
payment  was  to  be  on  the  Ist  April,  1751.  Anderson 
died  after  the  time  Taylor  was  to  convey,  and  his 
wife  in  prospect  of  this  dower  In  the  houses,  parted 
with  her  thirds  in  other  lands  that  Anderson  sold. 
After  Anderson's  death,  (who  was  insolvent,)  the 
question  was,  as  Taylor  had  not  conveyed,  whether 
the  wife  of  Anderson,  one  of  the  defendanu,  was 
dowable  of  this  equitable  interest 

Contra.  Attorney-General  and  Power.  They  re- 
lied on  the  case  of  Llttlepaire  v.  Fauntleroys,  deter- 
mined this  Court,  where  it  was  decreed  that  the 
wife  was  not  dowable  of  an  equitable  estate.  Bat 
in  that  case,  there  was  no  positive  agreement  to 
convex',  and  If  there  had  been  a  conveyance,  it  was 
uncertain  of  what  estate,  whether  of  an  estate  of 
inheritance:  and  the  Court  seemed  to  think  (the 
woman  who  claimed  dower)  her  husband  had  an 
estate  only  by  the  curtesy,  and  the  wife  could  have 
no  dower  out  of  the  life-estate,  any  more  than  a 
man  can  be  tenant  by  the  curtesy  of  a  dower.  The 
difference  then  is  obvious  between  the  two  cases. 
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336  April,  ♦ITSS,  it  was  decided  that  where 
the  husband  had  an  equitable  estate, 

which  oug-ht  to  have  been  turned  into  a  legral 
one;  the  wife  shall  have  dower;  because 
that  is  to  be  taken  as  having-  been  done 
which  ought  to  have  been  done ;  although,  if 
the  legal  estate  had  been  vested  in  trustees, 
it  would  have  been  otherwise.    This 

337  case  was    decided  according   *to  the 
usages  of  our  country.     This  settled 

the  law  in  Virginia,  and  was  not  carried,  by 
appeal,  to  the  King  in  Council.  Such  have 
been  the  laws  and  usages  of  Virginia  ever 
since.  To  the  laws  of  Virginia  we  must 
refer,  and  not  to  the  subtility  to  be  drawn 
from  the  English  books. 

But  it  is  asked,  what  if  Black  had  brouj^ht 
an  action  for  damages  for  a  breach  of  con- 
tract in  not  conveying  the  lot ;  would  his 
wife  have  been  entitled  to  dower  in  those 
damages?  It  is  answered,  that  we  are  not 
to  go  into  supposed  cases.  The  fact  is,  that 
Black  was  always  pressing  for  a  title.  If  a 
right  vested  in  equity,  the  wife  is  entitled  to 
dower,  and  the  husband  cannot  deprive  her 
of  it  without  her  own  consent,  by  a  privy 
examination. 

It  is  also  objected,  that  those  under  whom 
the  defendants  claim  had  no  notice  of  the 
marriage  of  Black.  To  the  honour  of  the 
country  it  may  be  said  that  every  man  who 
has  arrived  at  the  age  of  maturity,  may  he 
presumed  to  be  married.  From  the  practice 
of  the  citizens  of  this  Commonwealth  to  marry 
at  an  early  age,  there  was  ground  of  inquiry. 
Purchasers  in  this  country,  invariably  do 
inquire,  whether  the  vendor  is  a  married 
man  or  not.  If,  in  this  instance,  it  was 
omitted,  it  was  crassa  negligentia  ;  and  then, 
according  to  a  well  established  rule  of  equity, 
the  defendants  cannot  avail  themselves  of 
the  want  of  notice.  This  is  a  sufficient 
answer  to  all  the  long  train  of  authorities 
adduced  by  the  counsel  on  the  other  side 
respecting  notice. 

The  purchase  money  paid  as  a  considera- 
tion for  the  lot,  having  been  enjoyed  by  the 
family  of  Mr.  Black,  is  made  another  objec- 
tion to  the  demand  of  his  widow  for  dower. 
If  Mrs.  Black  has  to  refund,  it  must  be  by 
making  the  executors  and  devisees  of  Black 
parties.  Why  have  not  the  defendants  pro- 
ceeded in  that  way  ? 

As  to  the  dormancy  of  this  claim  ;  it  may 


Power  cited  Plncb.  368,  but  for  what  purpose, 
quaere.  Attorney-General  relied  on  the  hardship. 
Answer.  It  was  Taylor's  own  fault  In  not  taking- 
security  of  Anderson.  Objection.  This  is  a  trust 
created  by  husband  which  bars  dower.  2  W.  706. 
Answer.  Out  of  this  trust  it  appeared  husband  in- 
tended dower.  And  that  case  is  where  the  lesral 
estate  is  conveyed  to  trustees  before  marriasre  on 
purpose  to  bar  dower:  but  this  risrht  accrued  after 
marriasre.  Objection.  Widow  ouflrht  to  pay  her 
proportion  of  the  debt  out  of  her  thirds.  Answer. 
Only  in  case  of  mortaraflre  which  are  specific  liens, 
and  those  only  that  are  made  before  marriage. 

Decreed.  Houses  to  be  sold,  and  the  widow  to 
have  half  of  a  third  of  the  purchase-money,  as  it 
was  of  houses,  which  were  more  perishable  than 
lands;  had  they  been  lands,  she  could  have  had 
only  one- third  of  a  third  of  the  purchase-money. 
Unanimous,  except  P.  Randolph. 

Pendleton,  in  favour  of  the  dower,  cited  8  W.  232, 
and  that  the  dowress  was  (in  relinquishing  her 
dower  to  the  lands  Anderson  sold)  a  purchaser. 
1  Vern.  2M. 

Attorney-General  pressed  hard  that  a  creditor's 
security  should  not  be  taken  from:  but  we  thouflrht 
that  Taylor  was  not  entitled  to  equity  because  he 
had  not  done  equity,  viz.  conveyed  as  he  ouirht  to 
have  done.— Note  in  Original  Edition. 


he   remarked  that  a  widow  cannot  imme- 
diately know,  after  the  death  of  her  husband, 
the  situation  of  his  afiPairs. 

338  'With  respect  to  the  last   point,  how 
far  the     complainant    is  entitled    to 

dower  out  of  the  improvements  ?  I  will  not 
undertake  to  say  what  may  be  the  opinion  of 
the  Court  in  relation  to  improvements  made 
before  notice  of  the  claim  ;  but  the  case  of 
Bowyer  v.  I^ewis,  in  this  Court,  (MS.)  has 
settled  the  law,  that  as  to  improvements 
made  after  notice,  no  deduction  is  to  be  made. 

Warden,  on  the  same  side,  arg^ued  that, 
although  there  was  no  direct  proof  of  the 
existence  of  a  deed  from  Allen  M'Rae,  to 
Black,  yet,  under  the  circumstances  of  this 
case,  it  ought  to  be  presumed ;  and  that  it 
had  been  lost  or  destroyed.  Black  was  in 
possession  from  1760  to  1766,  when  the  lot 
was  sold  by  his  agents  ;  and  in  1773  he  exe- 
cuted a  deed  to  Kirkpatrick,  by  which  hit 
right,  as  derived  from  M'Rae,  was  recog^nised. 
In  1764,  Kirkpatrick  himself  was  a  tenaot 
under  Black,  who  intermarried  with  the  pres- 
ent complainant  in  1762,  and  in  1782  died. 
During  the  latter  year,  his  widow  renounced 
the  provision  made  her  by  the  will  of  her  late 
husband  ;  and  in  the  year  1783,  married  the 
complainant  Claiborne.  Ramsay  relin- 
quished the  purchase  of  the  lot  in  1785, 
because  he  could  not  obtain  a  deed  from  the 
heirs  and  executors  of  Kirkpatrick  jointly : 
and  in  1795,  Kennedy  and  Wilson,  the  subse- 
quent purchasers,  not  only  had  presumptive 
notice,  arising  from  the  pendency  of  this  suit, 
but  actual  notice  of  the  claim  of  dower  ;  as 
may  be  fairly  inferred  from  the  circum- 
stance, that  Wilson  received  a  deed  from  the 
heir  of  M'Rae,  which  recites  the  purchase  of 
Black  from  Allen  M'Rae,  his  sale  to  Kirkpat- 
rick, and  the  receipt  of  the  purchase-money 
by  M'Rae.  The  marriage  of  Black  with  the 
present  complainant  Frances  mig^ht  have 
been  known  ifrom  common  fame  ;  or  at  least, 
it  was  the  duty  of  the  purchasers  to  make 
inquiry  as  to  that  fact.  The  purchase  and 
subsequent  improvements  were  therefore 
made  in  their  own  wrong. 

Every  reason  of  the  law,  which  gives  a 
wife  dower  of  a  legal  seisin,  in  her  late  hus- 
band, because  she  cannot  compel  a  seisin  in 
deed,  applies,  with  equal  force,  to  this 

339  case.     Here  *Black  had  a  seisin  in  deed, 
and  a  rig^ht  to  a  legal  title ;  but  his 

wife  could  not  compel  him  to  accept  a  con- 
veyance. A  bare  right  to  possess,  is  a  seisin 
in  law,(a)  which  will  not  entitle  the  husband 
to  curtesy  ;  but  where  there  is  an  actual  pos- 
session, and  a  right  to  a  legfil  title,  the  wife 
ought  to  have  dower,  for  the  same  reason 
that  she  is  entitled,  from  a  possession  in  law 
only.(b) 

All  the  authorities  cited  on  the  other  side 
to  prove  that  a  deed  is  necessary  to  transfer 
a  legal  estate,  may  be  answered  with  this 
remark,  that  they  do  not  affect  the  present 
question,  which  is,  whether,  in  a  Court  of 
Equity,  a  widow  can  recover  dower  of  an 
equitable  estate. 

No  case  has  been  cited  which  comes  up  to 
the  present.  Some  hasty  precedents,  indeed, 
have  denied  the  widow  dower  out  of  a  trust 
estate  ;(c)  but    in  all  those  cases  the  hus- 


(a)  2  Black.  Com.  127. 

(b)  Co.  Lit.  81,  a. 

(c)  2  Black.  Com.  837. 
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band,  had  put  the  estate  out  of  him  before 
marriage,  and  vested  in  it  trustees,  for  the 
express  purpose  of  depriving  the  wife  of 
dower. 

That  the  widow  of  a  disseisor  is  entitled  to 
dower  is  proved  bj  many  authorities  ;(a)  and 
shews  that  it  is  possession  claim in(?  property, 
and  not  a  conveyance  of  title,  which  is  es- 
sential to  this  right. 

The  pendency  of  the  suit,  though  in  a  Court 
of  Equity,  was  notice  to  all  the  world,  and 
bound  all  subsequent  purchasers,  (b) 

It  is  no  argument  against  the  claim  of 
dower,  to  say  that  the  money  for  which  the 
lot  was  sold,  was  enjoyed  in  the  family  of 
Black,  and  increased  the  personal  fund  out 
of  which  the  complainant  might  be  endowed  ; 
because  there  is  no  case  of  a  sale  during 
coverture,  where  this  does  not  happen  ;  and 
yet  it  was  never  before  set  up  as  a  bar  to 
dower. 

The  position  that  a  widow  cannot  be  en- 
dowed against  a  purchaser  who  has  united 
the  legal  with  the  equitable  estates,  without 
notice  of  the  marriage,  or  against  the  vendee 
of  such  purchaser,  though  he  had  notice,  is 
not  supported  by  the  authorities  cited. 
340  But  supposing  the  doctrine  *fo  be  cor- 
rectly laid  down,  still  it  has  no  applica- 
tion to  the  present  case,  where  the  purchases 
were  made  pendente  lite. 

As  to  the  objection,  that  the  widows  of 
speculators,  who  buy  land  to  sell  again,  and 
never  take  a  title  to  themselves,  and  of  the 
holders  of  land-warrants,  will  be  entitled  to 
dower  if  the  doctrine  for  which  we  contend 
be  correct,  it  has  no  weight.  If  the  husband 
has  had  actual  seisin,  as  in  our  case  of  an 
equitable  estate  of  inheritance,  neither  law 
nor  reason  will  deprive  the  wife  of  dower. 
But  of  land  warrants,  or  waste  land,  the  hus- 
band cannot  be  said  to  be  seised.  They  are 
perhaps  considered  as  mere  chattels ;  and  no 
person  can  be  seised  of  the  land  which  they 
represent,  till  they  are  carried  into  a  grant. 

Saturday,  March  18th,  1809.  The  Judges 
pronounced  their  opinions. 

JUDGE  TUCKER.  William  Black,  some- 
time about  the  year  1760,  purchased  of  Allen 
M'Rae,  a  lot  with  some  buildings  thereon,  in 
Alexandria  ;  the  consideration  paid  by  Black 
does  not  appear  ;  but  that  it  was  a  purchase, 
for  a  valuable  consideration,  seems  not  to 
have  been  questioned.  In  February,  1762, 
Black  intermarried  with  the  complainant, 
Mrs.  Claiborne :  at  this  time  he  appears  to 
have  been  in  actual  possession  of  the  lot, 
which  was  in  the  occupation  of  Thomas  Kirk- 
Patrick  who  paid  him  rent  for  it,  and  in  1766 
became  the  purchaser  of  it,  from  Black,  who 
executed  a  conveyance  for  it  to  him  on  the 
5th  of  May,  1773,  in  which  he  states  (as  I 
think)  the  purchase  of  the  lot  from  M'Rae, 
and  adds  a  covenant  that  himself  was  then 
seised  of  a  good  and  indefeasible  estate  in 
f  ee-simple,  therein.  This  deed  was  acknowl- 
edged by  Black  and  recorded  in  the  General 
Court ;  and  it  was  contended,  at  the  bar, 
there  was  no  evidence  that  Kirkpatrick  ever 
received  it,  or  agreed  to  it ;  but  as  he  after- 
wards paid  Black  for  the  lot,  (after  some  de- 
lay,) there  appears  to  be  no  ground  for 
this  objection.  Kirkpatrick  dying,  devised 
this     lot     to     Henderson     and    others     in 


341  *trust  to  divide  it  between  his  sisters ; 
Henderson  in  his  answer  denies  that 

he  accepted  the  trust :  some  of  them  sold  the 
lot  to  Dennis  Ramsay,  who  states  in  his  an- 
swer that  finding  some  defect  in  the  title,  he 
gave  it  up  to  the  executors  (the  trustees) 
again.  After  this  (I  prestfme)  Kennedy 
bought  the  lot  at  public  sale,  in  September, 
1795.  Wilson  bought  it  of  him.  The  build- 
ings have  been  greatly  improved ;  a  part  of 
the  old  being  pulled  down.  Black  died  in 
January,  1802.  In  1786,  John  M'Rae,  as  heir 
at  law  of  Allen  M'Rae,  from  whom  Black 
purchased,  but  never  had  any  conveyance, 
as  far  as  appears,  conveyed  the  lot  to  Fitz- 
patrick's  executors  and  trustees,  (among 
whom  Henderson  is  named.)  Gibson,  one 
of  the  trustees,  in  his  answer  says  that  he  as 
surviving  trustee  and  executor  of  Thomas 
Kirkpatrick,  relinquished  his  powers  and 
duties  to  William  Wilson,  by  whom  (it  would 
seem )  the  lot  was  delivered  up  to  public  sale 
and  bought  by  Kennedy. 

1st.  The  first  and  principal  question  made 
in  this  cause  is  whether  Mrs.  Claiborne*  the 
widow  of  Black,  is,  under  all  these  circum- 
stances, entitled  to  her  dower  in  this  lot,  of 
which  there  is  no  proof  that  William  Black, 
her  husband,  ever  obtained  any  conveyance 
from  Allen  M'Rae  of  whom  he  purchased  the 
same,  although  the  fact  that  Black  had 
peaceable  possession  thereof,  and  received 
the  rents  of  Fitzpatrick  by  the  hands  of  Al- 
len M'Rae,  (who  in  that  respect  appears  to 
have  acted  as  his  agent)  for  many  years, 
during  his  marriage,  seems  pretty  clear. 

The  counsel  for  the  defendants  below, 
contend  that  Miam  Black  never  had  any  le- 
gal estate  in  the  lot,  but  merely  an  equitable 
one,  of  which  his  widow  cannot  be  endowed. 
I  shall  inquire  into  the  correctness  of  this 
position,  as  it  respects  the  nature  and  quality 
of  William  Black's  estate.  That  William 
Black  purchased  the  lot  in  question  of  Allen 
M'Rae,  for  a  valuable  consideration  is  not 
disputed ;  that  he  paid  M'Rae  for  it  is  not 
disputed ;  that  he  entered  into  the  possession 
of  the  lot  with  M'Rae's  consent  is  not  dis- 
puted ;  that  he  received  the  rents  for  several 
years,  is,  I  think,  proved  ;  that  he  was  ab- 
solutely entitled  to  a  conveyance   in 

342  *fee-simple  is   not  disputed  :  that  he 
ever  received  any  conveyance  for  it  is 

denied,  and  is  certainly  doubtful ;  perhaps 
the  presumption  is  against  it.  That  his 
possession,  perception  of  the  rents,  and  sale 
of  the  lot  to  Kirkpatrick,  all  happened  dur- 
ing the  time  he  was  married,  is  satisfactorily 
proved  to  my  mind.  That  he  executed,  and 
Kirkpatrick  accepted,  the  deed  which  was 
acknowledged  in  the  General  Court  for  the 
lot,  I  do  not  doubt.  All  these  facts  will  de- 
serve consideration,  in  an  inquiry  into  the 
nature  and  quality  of  his  estate  in  the  lot 
during  his  marriage  with  the  complainant. 

By  the  common  law,  lands  and  tenements 
might  pass  by  alienation,  either  with  or 
without  deed,  (c) 

And  such  alienation  without  deed,  or  even 
writing,  might  be  made  by  feo£Pment  with 
livery    of    seisin  ;(d)    or    by    bargain    and 


(a)  1  Boll.  Abr.  077:  9  Vln.  288;  S  Com.  Dlff.  678. 

(b)  1  cnia.  Ca.  151;  15  Vin.  127;  1  Clia.  Ca.  801. 


(c)  Co.  Lltt  9,  a.  121.  b.  Litt  s.  59,  60,  188;  Glib.  L. 
TTfiGS  87 

(d)  Co.  Lltt    ubi  supra.  Sheppard's  Touchstone, 
480.  484,  (5tli  ed.) 
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sale  ;(a)  or  by  lease,  for  life,  for  years,  or  at 
will;  or  to  one  for  life  or  years,  with  re- 
mainder over  in  fee-simple,  fee-tail,  or  for 
life.(b)  And  such  alienations  by  parol  only, 
might  also  be  made  to  uses  ;  as  to  A.  to  the 
use  of  B.  in  fee-simple,  fee-tail,  or  other- 
wise, (c)  And  such  uses -might  either  be 
express,  as  when  declared  either  before,  at, 
or  after  the  time  of  making  the  estate  ;  (d)  or 
implied  in  law,  where  no  such  declaration  as 
before  mentioned,  was  made :  for  where  a 
man  made  a  feoffment  in  fee  without  any 
consideration,  the  law  construed  the  feoff- 
ment to  be  made  to  his  own  use,  merely  ; 
but  if  there  were  a  valuable  consideration 
paid,  and  no  use  expressed,  the  law  said  it 
should  be  to  the  use  of  the  bargainee,  or 
feoffee,  and  his  heirs. (e)  And  if  a  man  by 
verbal  agreement,  in  consideration  of  money, 
or  the  like,  sold  his  land  to  another,  or  agreed 
and  promised  that  the  bargainee  should  have 
it  for  any  time,  a  good  use  did  arise  at  com- 
mon law ;  and  it  was  moreover  held  that  a 
bargainee  of  land,  for  a  valuable  considera- 
tion, could  not  be  seised  of  land  to  any  other 
use  but  his  own.(f)  These  alienations  by 
parol  though  in  great  measure  fallen  into 
disuse  were  not  invalidated  in  England 
until  the  statute  of  frauds  and  perjuries, 
29   Car.    II.    c.    3,    (which    never   was    in 

force  in  Virginia, )  was  made  ;  which 
343      *provides    against  conveying    lands, 

or  hereditaments  for  more  than  three 
years,  or  declaring  any  trust  of  them, 
otherwise  than  by  writing ;  and  likewise 
invalidates  all  parol  contracts  for  the  sale 
of  lands,  (g)  And  if  a  man  in  considera- 
tion of  so  much  money  to  be  paid  at  a  day 
to  come,  bargained  and  sold  lands,  the  use 
passed  presently ;  and  after  the  day  the 
party  had  an  action  for  the  money ;  for  it 
is  a  sale,  by  the  money  paid  either  presently 
or  afterwards,  (h)  Before  the  statute  1  R. 
III.  c.  1,  the  feoffees  to  uses  had  not  only  all 
the  estate  in  the  land,  but  also  all  the  power 
to  give  and  dispose  of  it,  insomuch,  that 
cestui  qui  use,  although  the  estate  was  cre- 
ated and  expressly  declared  to  be  for  his 
benefit,  was  nevertheless  held  to  be  a  tres- 
passer, if  he  entered  upon  the  land,  against 
the  feoffee's  will.  And  though  that  statute 
eqabled  the  cestui  qui  use  to  dispose  of  the 
lands,  without  his  feoffee's  consent,  and  de- 
clared all  acts  done  by  him  in  respect  to  such 
disposition  to  be  good,  not  only  against  him- 
self and  his  heirs,  but  also  against  his  feoffee 
in  trust,  yet  it  was  held  that  all  the  power 
over  the  land  still  remained  in  the  feoffee  in 
trust,  until  the  cestui  qui  trust  had  made 
such  a  disposition  of  it  as  the  statute  author- 
ised. A  consequence  was,  that  the  feoffee 
in  truth,  many  times  contrary  to  the  trust 
reposed  in  them,  by  secret  conveyances,  de- 
frauded the  cestui  qui  use,  and  prevented 
his  disposing  of  the  land  as  authorised  by 
the  statute  ;  and  sometimes  there  was  fraud 
in  both  ;  for  when  cestui  qui  use  by  himself 
without  the  feoffees,  by  force  of  the  statute 


(a)  Ibid.  218. 

(b)  Lltt  s.  50,  60.  Shep.  T.  128. 

(c)  Shep.  T.  480.  482,  484. 
(cl)  Shep.  T.  477.  498. 

(e)  Shep.  T.  477.  478. 

(f)  Shep.  T.  484;  8  Co.  94;  2  In  St.  675;  Dyer,  229;   13 
Mod.  162,  168;  Glib.  L.  Uses,  271;  2  Fonb.  38,  21,  no. 

(fir)  Har.  Co.  Litt  p.  48,  note  1,  and  3:  Shep.  T.  304, 
498. 
(h)  Dyer,  887,  a. 


and  the  feoffees  by  themselves  without  cestni 
qui  use,  by  the  common  law  had  both,  sever- 
ally, absolute  power  to  make  a  disposition  of 
the  same  land,  sometimes  cestui  qui  use,  by 
his  secret  estates,  prevented  the  feoffees, 
and  sometimes  the  feoffees,  by  the  like  secret 
estates,  prevented  the  cestni  qai  use,  so  that 
they  played  at  double  hand,  and  thereby  be- 
guiled the  true  intent  of  the  statute.(i)  To 
prevent  this  mischief,  among  others,  the 
statute  of  uses,  27  Hen.  VIII.  c.  10,  was  made, 
whereby  it  was  declared  "that  where  any 
person  or  persons  stand  or  be  seised,  or  at 
any  time  thereafter  shall  happen  to  be  seised 
of  and  in  any  lands,  tenements,  renti, 

344  services,  reversions,  remainders,  *or 
other  hereditaments,  to  the  use,  con- 
fidence, or  trust  of  any  other  person  or  per- 
sons, or  of  any  body  politic  by  reason  of  any 
bargain,  sale,  feoffment,  fine,  recovery,  cove- 
nant, contract,  agreement,  will,  or  otherwise 
by  any  means  whatsoever :  that  in  every 
such  case,  all  and  every  such  person  and  per- 
sons, and  bodies  politic,  that  have  or  here- 
after shall  have  any  such  use,  confidence,  or 
trust,  in  fee-simple,  fee-tail,  or  for  term  of 
life,  or  for  years,  or  otherwise  ;  or  any  use, 
confidence,  or  trust  in  remainder,  or  rever- 
sion, shall  from  thenceforth  stand  and  be 
seised,  deemed  and  adjudged  in  lawful  seisin, 
estate  and  possession  of  and  in  the  same 
lands,  &c.  with  their  appurtenances,  to  all 
intents,  constructions,  and  purposes  in  the 
law,  of  and  in  such  like  estates,  as  they  had, 
or  shall  have  in  use,  trust,  or  confidence  of 
or  in  the  same.  And  that  the  estate,  title, 
right,  and  possession  that  were  in  snch 
person  or  persons  that  were  or  hereafter 
shall  be  seised  of  any  lands,  tenements, 
or  hereditaments,  to  the  use,  confidence, 
or  trust  of  any  such  person  or  per- 
sons, or  of  any  body  politic,  be  from 
henceforth  clearly  deemed  and  adjudged 
to  be  in  him  or  them  that  have,  or  hereafter 
shall  have  such  use,  confidence  or  trust,  after 
such  quality,  manner,  form  and  condition, 
as  they  had  before  in  or  to  the  use,  confidence, 
or  trust,  that  was  in  them."  We  are  told,  1 
Co.  Rep.  132,  that  this  statute  (27Hen.VIIL 
c.  10),  was  not  made  to  extinguish  or  eradi- 
cate uses,  but  that  it  had  advanced  them  by 
makiniir  the  cestui  qui  use  the  absolute  owner 
of  the  land  instead  of  the  feoffee  in  tmst ; 
that  before  the  statute,  the  office  of  the  feoffee 
was  to  execute  the  estate  according  to  the 
use,  but  that  the  statute  hath  taken  away 
that  office,  and  executes  the  possession  to  the 
use,  and  takes  away  all  the  trust  and  power 
out  of  the  feoffees  ;  so  that  since  the  statate 
there  is  neither  trust  nor  confidence  reposed 
in  the  feoffees ;  of  whom  it  was  said  con 
possunt  agere,  aut  permittere  aliquid,  in  prej- 
udice of  the  cestui  qui  use.  To  this  I  will 
add  that  as  far  as  I  am  able  to  discover,  this 
statute  availed  not,  either  to  extinguish,  or 

invalidate  conveyances  at  common  law, 

345  any  more  *than  uses ;  for  to  me  it  ap- 
pears, that  it  matters  not  whether  a  use 

was  created  by  deed  or  without  deed,  or  by 
feoffment  by  parol, with  livery  of  seisin,  or  by 
bargain,  sale,  contract,  or  agreement  in  writ- 
ing, or  by  parol ;  or  if  such  use  were  created 
or  brought  into  existence  in  any  other  manner 
whatsoever,  or  by  any  means  whatsoever,  no 
matter    what,  the  statute  instantly  trans- 

(i)  I  Co.  182. 
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f  erred  the  eatate,  right,  title,  and  possession 
of  the  f  eofiFee  to  uses,  or  of  the  person  making 
any  such  bargain,  sale,  contracts,  or  agree- 
ment, to  the  persons  for  whose  benefit, 
whether  expressed,  or  implied  in  law, 
such  feoffment,  bargain,  sale,  contract, 
or  agreement  was  made  or  intended  by 
the  parties,  according  to  such  intention, 
or  to  that  of  the  law,  in  those  cases 
where  no  consideration  whatever  was 
paid,  or  where  a  valuable  consideration 
was  paid  by  the  purchasers,  or  vendee  of 
the  land,  provided  the  feoffee  to  uses,  at 
the  time  of  making  the  feoffment,  or  the 
feoffee  to  uses  at  any  time  after  ;  or  the  bar- 
gainor, seller,  or  vendor  of  the  land,  at  the 
time  of  the  bargain,  sale,  contract,  or  agree- 
ment, or  at  any  time  after,  during  the 
con  tin  nance  of  the  term  or  estate  meant,  in- 
tended, or  agreed  to  l>e  created,  had  in  himself 
a  seisin  of  the  lands,  intended  to  be  conveyed, 
bargained,  sold,  or  transferred.  So  that  the 
cestui  qui  use,  or  purchaser  for  a  valuable 
consideration,  gained  not  a  possession  in 
law  only,  but  a  seisin  in  fee,  not  a  title  to 
enter  into  the  land,  but  an  actual  legal  es- 
tate, (a) 

It  is  true  that  lyord  Bacon,  in  his  reading 
on  this  statute,  seems  to  reject  the  words 
agreement,  will,  or  otherwise,  in  the  purview 
of  the  act,  as  having  no  operation  ;  or  at 
least  not  such  as  I  have  supposed  above. 
And  his  reason  seems  founded  upon  the  use 
of  the  word  will  in  the  statute  ;  whereas,  as 
he  remarks,  lands  were  not  at  that  time,  nor 
until  seven  years  after,  (32  H.  VIII.  c.  1,)  de- 
visable. But  great  stress  is  laid  in  the  pre- 
amble upon  cases  created  by  parol  wills  of 
lands,  before  that  time ;  and  though  lands 
were  not  generally  devisable  at  that  time, 
yet  they  were  certainly  devisable  by  cus- 
tom, in  many  parts  of  England,  (b) 
346  *And  since  the  Legislature  by  the  pre- 
amble of  the  statute,  appear  to  have 
been  informed  of  the  evil  of  secret  uses 
so  created,  and  to  have  intended  to  rem- 
edy it,  wherever  it  may  occur,  I  see 
no  reason  for  rejecting  the  word  will, 
any  more  than  any  other  operative  word 
in  the  statute.  A  further  reason  why 
the  word  will,  in  the  statute  is  not  to 
be  rejected  as  having  no  operation,  arises 
from  the  purview  of  the  11th  sect,  of 
the  statute,  which  declares  '*all  true  and  just 
wills  before  made,  or  which  should  be  made 
by  any  person,  who  should  die  before  the 
first  day  of  May,  following,  of  lands,  &c. 
shall  be  good  and  effectual  in  law  after  such 
fashion,  manner  and  form,  as  they  were  com- 
monly taken  and  used  at  any  time  within 
forty  years  before. "  Now  this  clearly  proves 
that  the  Parliament  did  intend  to  provide  for 
cases  where  uses  might  have  been  created 
by  will :  and  that  being  the  case,  there  is  no 
reason  for  rejecting  the  words  "agreement, 
or  otherwise,"  with  which  it  is  connected. 
See  also  Butler's  note  on  Co.  Lit.  p.  277,  a. 
&  b.  I  should  certainly  distrust  my  own 
judgment  in  differing  from  so  great  an  au- 
thority, had  I  not  Lord  Coke  on  my  side, 
who  says  expressly,  that  in  some  Cities  and 
Boroughs,  lands  may  pass  as  chattels,  by 
will  nuncupative,  or  parol,  without  writing  : 
to  which  his  commentator,  Mr.  Hargrave, 

(a)  Bac.  Law  Tracts,  8S8. 

(b)  Lit  8. 1«7;  CJo.  Lit  111. 


subjoins  the  following  note,  '*But  now  by 
the  29th  of  Car.  II.  c.  3,  a  will  of  lands  de- 
visable by  custom  is  not  good,  unless  it  be  in 
writing,  signed  and  attested  in  the  same 
manner  as  a  will  of  lands  devisable  by  stat- 
ute." Co.  Lit.  Ill,  lb.  n.  3.  The  same  com- 
mentator adds,  ''through  the  medium  of  uses, 
the  power  of  devising  was  continually  exer- 
cised with  effect  and  reality.  But  at  length 
this  practice  was  checked,  not  accidentally, 
but  designedly,  by  the  27  H.  VIII.  which,  by 
transferring  the  possession,  or  legal  estate, 
to  the  use,  necessarily  and  compulsively  con- 
solidated them  into  one,  and  so  had  the  ef- 
fect of  wholly  destroying  all  distinctions 
l)etween  them,  till  means  to  evade  the  statute 
were  invented."  lb.  Ill,  b.  n.  1.  The  same 
learned  commentator  likewise  says  else- 

347  where.    **' Before  the  statute  of  uses, 
equitable  estates  of  freehold,  might  be 

created  through  the  medium  of  trusts,  with- 
out livery,  and  by  operation  of  that  statute, 
legal  estates  of  freehold  may  now  be  created 
the  same  way.  Those  who  framed  the  stat- 
ute of  uses,  evidently  foresaw  that  it  would 
render  livery  unnecessary  to  the  passing  of 
a  freehold,  and  that  a  freehold  of  such  things 
as  do  not  lie  in  grant,  would  become  trans- 
ferable by  parol  only,  without  any  solemnity 
whatever.  To  prevent  the  inconveniences 
which  might  arise  from  a  mode  of  convey-' 
ance  so  uncertain  in  the  proof,  and  so  liable 
to  misconstruction  and  abuse,  it  was  enacted 
in  the  same  session  of  Parliament,  that  an 
estate  of  freehold  should  not  pass  by  bargain 
and  sale  only,  unless  it  was  by  indenture  en- 
rolled." See  Stat.  27  H.  VIII.  c.  16;  Harg. 
Co.  Lit.  48,  a.  n.  3.  To  this  I  shall  add  the 
opinion  of  Ch.  J.  Holt,  and  the  whole  Court, 
in  12  Mod.  162, 163,  who  says,  **if  a  bargain 
and  sale  were  made  of  a  man's  lands  on  the 
payment  of  money,  the  use  would  have 
raised,  without  deed,  by  parol.  So,  where 
there  was  a  transmutation  of  possession, 
there  needed  no  deed,  but  only  the  bare  ap- 
pointment of  the  party."  And  again.  "If  a 
man  for  money  aliened  and  granted  his  land 
to  one  and  his  heirs,  by  this  a  use  was 
raised  by  construction,  and  it  amounted  to  a 
bargain  and  sale ;  and  so  it  is  in  Fox's  case, 
8  Co.  94,  a."  On  the  case  here  mentioned  by 
Lord  Holt,  I  shall  just  remark,  that  it  was 
decided  in  7  Jac.  I.  three  years  after  the 
epoch  to  which  our  law  refers,  as  to  the  obli- 
gation of  British  statutes  in  this  Common- 
wealth ;  and  that  the  question  upon  which  it 
was  decided  arose  in  31  Bliz.  a  few  years  only 
before. 

To  these  authorities  I  shall  add  that  of 
Lord  Coke,  in  2  Inst.  67S,  who  says  ''it  was 
resolved  by  the  opinion  of  the  Justices  of 
both  Benches,  that  a  bargain  and  sale  for  a 
valuable  consideration  of  houses  or  lands  in 
London,  &c.  by  word  only,  is  sufficient  to 
pass  the  same  ;  for  that  houses  and  lands  in 
any  City,  &c.  are  exempted  out  of  the  act  of 
27  H,  VIII.  c.  16,  concerning  enrolments  of 
deeds :  and  at  common  law,  such  a  bar- 

348  gain  and  sale  by  word  •only,  raised  a 
use.    And  the  statute  27  H.  VIIL  c.  10, 

doth  transfer  the  use  into  possession ;"  for 
which  he  cites  Dyer,  229.  Chilbern's  case,  6 
Eliz. 

Having  had  occasion  to  mention  the  stat- 
ute of  enrolments,  27  H.  VIII.  c.  16,  whereby 
it  was  declared,  "that  no  manors,  lands,  ten- 
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ements,  or  hereditaments,  (except  in  Cities, 
Borong^ha,  or  towns  corporate,  wherein  the 
mayors  or  other  oflBcers  have  authority  to 
enrol  deeds,)  shall  pass  or  change  from  one 
to  another  by  reason  only  of  any  bargain 
and  sale  thereof  to  be  made,  whereby  any 
estate  of  inheritance  or  freehold  shall  be 
made,  or  take  e£Pect  in  any  person  or  persons, 
or  any  use  thereof  to  be  made,  except  the 
same  bargain  and  sale  be  made  by  writing 
indented,  sealed  and  enrolled  in  one  of  the 
King's  Courts  of  Record  at  Westminster,  or 
else  within  the  County  or  Counties  where  the 
same  lie,  or  be,  before  the  Custos  Rotulorum, 
and  two  Justices  of  the  Peace,"  Ac. 

I  shall  now  observe,  that  this  statute  never 
was  in  force  in  this  country ;  1st.  Because 
the  provision  of  it,  as  to  enrolling  deeds  in 
the  King's  Courts  at  Westminster,  was  either 
wholly  impracticable,  or  highly  inconven- 
ient ;  2dly.  That  in  this  country  there  never 
was  any  such  an  ofBcer  as  the  Custos  Rotul- 
orum  mentioned  in  the  statute;  3dly.  That 
the  exception  in  respect  to  Cities,  Boroughs 
and  corporate  towns,  proves  that  even  in 
England  it  was  not  a  universal  law  of  the 
realm:  consequently,  was  not  brought  over 
hither  by  our  ancestors.  Whereas  the  stat- 
ute of  uses,  was  a  universal  law  of  the  realm, 
made  in  aid  of  the  common  law,  and,  as  such, 
was  not  only  brought  over  by  our  ancestors, 
but  was  recognised  by  our  Convention  at  the 
period  of  the  revolution  :  consequently,  what- 
ever construction  upon  the  statute,  and  the 
common  law  as  altered  thereby,  was  proper 
in  Bngland,  in  cases  not  within  the  statute 
of  enrolments,  or  might  now  be  made  there, 
if  the  statute  of  frauds  and  perjuries,  29  Car. 
II.  c.  3,  and  other  supplementary  statutes 
had  not  been  made  there,  may  now  be 
349  made  in  this  country,  except  so  *f ar  as 
the  law  has  been  altered  by  our  own 
Legislature,  either  before  or  since  the  revo- 
lution. 

The  point  which  I  conceive  to  be  proved 
by  the  authorities  before  cited,  and  the 
reasons  in  support  of  them,  is,  that  a  bar- 
gain and  sale  of  lands  in  Virginia,  for  a  val- 
uable consideration  by  word  only,  is  (unless 
there  be  some  act  of  the  General  Assembly  to 
the  contrary)  sufficient  to  pass  the  same;  for 
that  at  common  law,  such  a  bargain  and  sale, 
by  word  only,  raised  a  use,  and  the  statute  of 
27  H.  VIII.  c.  10,  transferred  the  use  into 
possession  :  not  a  possession  in  law  only,  but 
(in  the  words  of  Lord  Bacon)  a  seisin  in  fee ; 
not  a  title  to  enter  into  the  land,  but  an  actual 
estate.    Bac.  Law  Tracts,  338. 

A  bargain  and  sale  of  lands  may  be  defined 
a  real  contract  on  a  valuable  consideration, 
for  passing  or  transferring  them  from  one  to 
another. (a)  And  when  made  by  word  only, 
it  is  no  way  distinguishable,  that  I  can  dis- 
cover, from  a  contract,  or  agreement,  to  the 
same  purpose.  The  effect,  where  founded 
upon  a  valuable  consideration,  being  the 
same  under  the  statute,  which  executes  bar- 
gains, sales,  contracts,  and  agreements,  in 
the  same  manner  as  it  executes  a  feoffment, 
fine,  recovery,  or  covenant :  the  former 
estate,  right,  title,  and  possession  of  the 
vendor,  being  instantly  vested  in  the  vendee, 
who  by  virtue  of  the  statute  has  the  lawful 
seisin,  estate,  and  possession  thereby  vested 
in  him  to  all  intents,  constructions,  and  pur- 


(a)  Shep.  Touch.  218;  Butler's  note  in  Co.  Lit.  27b,  a. 


poses  in  the  law.  If  then  the  last  words  of 
the  statute  be  not  perfectly  nugatory,  the 
moment  that  a  bargain  and  sale  for  a  valua- 
ble consideration  was  concluded  between  the 
parties  the  estate  of  the  vendor  was  annihi- 
lated, and  that  of  the  vendee  absolute  to  all 
intents  and  purposes  in  law. 

Let  us  inquire  then,  if  by  any  act  of  the 
Legislature  of  Virginia,  antecedent  to  our 
act  to  prevent  frauds  and  perjuries,  passed  in 
the  year  1785,  the  statute  of  uses  hath  been 
in  this  respect  repealed. 

The  first  act  upon  the  subject,  which  I  have 

been  able  to  find,  is  that  of  1710,  c.  13,  (edition 

of  1733,)  whereby    it  is   enacted,    "that  no 

lands,    tenements,    or  other  heredita- 

350  ments   "'shall    pass,    alter,  or  chang^e 
from  one  to  another  whereby  an  estate 

of  inheritance  in  fee-simple,  fee-tail,  general 
or  special,  or  any  estate  for  life  or  lives,  or 
any  greater  or  higher  estate  shall  be  made  or 
take  effect  in  any  person  or  persons,  or  anj 
use  thereof  to  be  made  by  bargain  and  sale, 
lease  and  release,  deed  of  settlement  tenses 
of  feoffment,  or  other  instrument,  unless  the 
same  be  made  by  writing  indented,  sealed 
and  recorded  in  the  records  of  the  Creneral 
Court,  or  of  that  County  where  the  lands 
shall  lie,"  &c. 

This  act  is  a  transcript  from  the  statute  of 
enrolments,  27  H.  VIII.  c.  16,  but  extends  its 
provisions  still  further,  by  requiring  that  not 
only  deeds  of  bargain  and  sale,  (the  only  con- 
veyance mentioned  in  the  statute,)  bnt  that 
deeds  of  lease  and  release,  which  were 
invented  and  brought  into  use  to  evade  it, 
and  deeds  of  settlement  to  uses  of  feoffment, 
or  other  instruments,  should  be  executed, 
acknowledged,  or  proved,  and  recorded  in  the 
same  manner.  But  in  the  year  1734,  c  6, 
the  Legislature  found  it  necessary  to  amend 
the  act,  after  reciting  so  much  of  it  as  I  have 
transcribed  above,  they  say  that  it  "was 
intended  as  a  security  to  purchasers  and  cred- 
itors, but  by  the  strict  wording  of  it,  had 
been  construed  to  destroy  all  deeds-poll, 
though  they  be  recorded,  and  to  make  void 
all  conveyances  not  recorded,  even  between 
the  parties,  though  in  respect  to  them,  record- 
ing be  unnecessary :  yet  ways  had  been 
found  out,  and  of  late  much  practised,  by 
making  mortgages,  marriage  settlements, 
and  deeds  in  trust,  for  long  term  of  years, 
(which  are  not  provided  against,)  to  defraud 
both  creditors  and  purchasers,  and  so  to  elude 
the  only  design  of  the  act."  It  then  declares 
all  conveyances  theretofore  bona  fide  made 
by  deed-poll  or  otherwise,  valid  and  binding 
between  the  parties  and  their  heirs,  tbouf^h 
not  before  acknowledged,  or  proved  and 
recorded,  and  then  proceeds  thus ;  "and  for  a 
greater  security  to  creditors  and  purchasers, 
be  it  enacted  by  the  authority  aforesaid, 
that  all  bargains,  sales  and  other  convey- 
ances whatsoever  of  lands,  tenements, 

351  and  hereditaments,  *whether  they  be 
made  for  passing  any  estate  of  frtre- 

hold  or  inheritance,  or  for  term  of  years,  and 
all  deeds  of  settlement  upon  marriage, 
wherein  either  lands,  slaves,  money,  or  per- 
sonal thing,  shall  be  settled  or  covenanted  to 
be  left  or  paid  at  the  death  of  the  party,  or 
otherwise,  and  all  deeds  of  trust  whatsoever 
shall  be  void,  as  to  all  creditors,  and  subse- 
quent purchasers  unless  they  be  acknowl- 
edged, or  proved  and  recorded,  according  to 


3  HEN.  &M. 


Cl^AIBOKNB  AND  WiFK  V,  HKNDBRSON  AND  OTHBRS. 


362-364 


the  directions  of  the  said  act :  but  the  same, 
as  between  the  parties,  shall,  notwithstand- 
ing*, be  valid  and  binding*." 

It  seems  to  me  very  material  to  remark, 
that  there  is  no  such  proviso  in  the  statute  of 
enrolments  :  from  which,  as  I  have  before  ob- 
served, our  act  of  1710  is  literally  a  transcript, 
with  the  addition  of  some  other  words,  which 
do  not  vary  the  sense  of  the  statute,  but  ex- 
tend it  only  to  other  conveyances  besides  deeds 
of  bargain  and  sale,  nor  is  there  any  such 
provision  in  the  statute  of  frauds  and  perju- 
ries. Under  the  former,  a  deed  of  bargain  and 
sale  not  enrolled  according  to  the  statute,  is 
void  between  the  parties,  as  well  as  others. 
Under  the  latter,  a  parol  release,  or  livery  of 
seisin  by  parol  only,  has  the  effect  of  con vey- 
ing  only  an  estate  at  will,  except  leases  for  a 
term  not  exceeding  three  years,  &c. 

Whatever  doubt  might  have  been  enter- 
tained upon  the  strict  wording  of  the  first  act, 
whether  it  had  not  invalidated  all  bargains, 
sales,  contracts,  and  agreements  concerning 
lands,  though  made  for  a  valuable  considera- 
tion, and  bona  fide,  unless  perfected  and  con- 
summated by  deed  indented,  sealed,  acknowl- 
edged, or  proved  and  recorded,  pursuant  to 
the  act,  this  interpretation  which  the  Legisla- 
ture has  given  us  of  its  own  will,  intent  and 
meaning,  is  sufficient  to  convince  my  mind 
that  it  was  neither  its  intention  to  repeal  the 
statute  of  uses,  as  to  the  effect  of  any  bar- 
gain, sale,  covenant,  contract,  or  agreement 
between  the  parties,  nor  to  require  any  other 
solemnity  in  the  transfer  of  lands  from  one 
to  another,  as  far  as  regarded  the  right,  title, 
interest,  estate,  possession  and  seisin 
352  of  the  *lands  as  between  the  parties 
themselves,  than  was  requisite  or  nec- 
essary before  the  passing  of  the  act.  For  it 
could  never  be  the  intention  of  the  act  to  let 
loose  men  from  their  contracts  made  for  a 
valuable  consideration,  nor  to  drive  them  into 
a  Court  of  Chancery  to  have  them  carried 
into  execution  and  effect,  (the  very  thing 
which  the  statute  of  uses  meant  to  prevent,) 
when  that  statute  did  of  itself  execute,  and 
carry  into  absolute  effect,  every  such  con- 
tract, by  transferring  the  use  created  or  im- 
plied by  the  terms  of  the  contract,  into  a  legal 
estate,  possession  and  seisin.  And  though 
as  against  creditors  and  after-purchasers 
the  estate  so  created  and  transferred,  may 
be  defeasible,  or  void,  for  want  of  a  deed  re- 
corded, yet  as  between  the  parties  it  is  valid, 
ab  initio :  for  a  thing  may  be  void  for  one 
purpose,  and  not  to  another  ;(a)  and  until  it  is 
made  to  appear  that  a  creditor  or  purchaser  is 
affected,  the  estate  as  created  by  the  act  of 
the  parties,  and  the  operation  of  the  law  upon 
that  act,  is  a  legal  estate,  and  valid  to  all  in- 
tents and  purposes  between  them.  And  to 
this  effect  is  Hob.  166,  as  to  fraudulent  con- 
veyances made  by  jointresses,  or  tenants  in 
dower,  upon  the  slat.  11  H.  VII.  which  he  tells 
us  were  good  against  the  party,  though  void 
as  to  some  others. 

Perhaps  it  may  be  supposed  that  the  words 
"barg'ains,  sale's,  and  other  conveyances," 
which  are  declared  to  be  valid  and  binding 
between  the  parties,  though  void  as  to  cred- 
itors and  subsequent  purchasers,  extend  only 
to  conveyances  in  writing.  To  my  apprehen- 
sion, the  word  "bargains,"  as  well  as  the 
word  "sales,"  which  are  used  as  separate  and 


distinct  descriptive  terms  in  this  amendatory 
act,  cannot  be  interpreted  to  designate  that 
particular   species  of   written  conveyances, 
called  a  deed  of  bargain  and  sale.    They  are 
used  in  a  more  general  and  comprehensive 
sense,  and  aig-nify  a  real  contract  for  a  valua- 
ble consideration,  for  passing*  ,and  transfer- 
ring  lands  from   one  to  another  ;(b)  and  as- 
between    the  parties  themselves,  there  was 
every  reason  for  carrying  them  into  complete 
effect  as  before,  by  virtue  of  the  statute  of 
uses:    more    especially  where  there  was  an 
actual    transmutation    of    possession, 
353      *though   no  deed  or  writing"  was  ever 
made  between  the  parties. 
Again,  if  the  exception  in  the  statute  of 
enrolments  (from  which  our  act  of  I7l0,  c. 
13,  is  a  literal  transcript,  with  the  addition 
only  of  some  other   kinds    of  conveyances, 
besides  a  deed  of  bargain  and  sale  as  before 
remarked)  as    to  Cities  and   Boroughs,  left 
the  conveyances  at  common  law,  and  the 
operation  of  the  statute  of  uses,  upon  uses  at 
common  law,  in  full  force  and  effect  in  L/on- 
don,  &c.  as  was  adjudged  in  Chilbern's  case, 
Dyer,  229,  so    that  a  bargain    and  sale,  by 
word  only,  made  of  lands  or  houses  in  Lon- 
don for  a  valuable  consideration,  would  be 
sufficient  to  pass  the  same ;  I  ask,  whether 
the  exception  in  the  act  of  1734,  as  to  the  oper- 
ation of  the  act  of  1710,  whereby  all  bargains 
and  sales  and  other  conveyances  whatsoever, 
are  declared  to  be  valid  and  binding  between 
the  parties,  is  not  as  strong  as  the  other  ?    For 
where  is  the  difference    whether  the  excep- 
tion be  as  to  the  acts  of  certain  persons,  or 
to  acts  done  in  certain  places  ?    Considering 
then  the  act  of  1734,  c.  6,  as  containing  an 
exception  from  the  general  provisions  of  the 
act  of  1710,  c.  13,  whereby  all  bargains,  sales, 
and  other  conveyances  whatsoever,  were,  as 
between  the  parties  themselves,  left  upon  the 
same  footing    as  before  the  making  of  the 
former  of  those  acts,  I  consider  a  parol  bar- 
gain and  sale  of    lands  in   Virginia,  for  a 
valuable  consideration,  as  between  the  par- 
ties themselves,  as  standing  precisely  upon 
the  same  ground  under  those  acts,  as  a  parol 
bargain  and  sale  of  lands  or  houses  in  Lon- 
don  before  the  statute  of   frauds  and  per- 
juries, 29  Car.  II.  c.   3,   which  required  all 
conveyances  and    contracts  for  the   sale  of 
lands,  to  be  made  in  writing.    These  two  acts 
were  consolidated  in  the  year  1748,  c.  1,  with 
this  additional  circumstance,  that   the  last 
mentioned  act  declares  all  bargains,  sales, 
and  other  conveyances  whatsoever,  valid  and 
binding,  not  only  between  the  parties  them- 
selves, but  their  heirs.    And  as  it  was  during 
the  period  that  this  last  act  was  in  force  that 
Black  purchased,  and  M'Rae  sold  the 
354      lot  in  question  *f  or  a  valuable  consider- 
ation, which  purchase  and  sale   was 
moreover  attended  with   an  actual  transmu- 
tation of  possession(c)  from  the  seller  to  the 
buyer,  I  am  of  opinion  that  whether  M'Rae 
did  or  did  not  execute  a  conveyance  for  the 
lot  to  Black,  the  latter  acquired  a  legal  estate, 
seisin  had  possession  of  the  lot  in  question 
under  the  statute  of  uses  ;  valid  and  binding 
against  M'Rae  and  his  heirs,  under  the  provi- 
sions contained  in  the  act  of  1748,  c.  1,  and 
defeasible  only  by  the  creditors  of  M'Rae  or 
bona  fide  purchasers  from  him. 


(a)  Hob.  18B. 


(b)  Shep.  Touch.  818:  Harff.  Co.  Lit.  2. 

(c)  See  12  Mod.  182,  before  referred  to,  p.  837. 
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In  the  last  argument  of  this  cause,  it  was 
objected  by  the  counsel  for  the  defendant, 
that  a  woman  was  not  dowable  of  a  use  at 
common  law.  Perk.  s.  349.  The  same  author 
aays,  s.  457,  that  there  shall  be  no  tenant 
by  curtesy  of  a  use ;  yet  the  Court  of  Chan- 
cery in  England  has  decided  otherwise  as  to 
that  point.  Sir  Jos.  Jekyll(a)  supposes  it 
probable  that  the  other  books,  where  the 
same  thing  is  said  may  be  taken  from  the 
same  authority  :  and  that  this  might  possibly 
be  said  with  regard  only  to  a  demand  of 
dower  at  law,  and  not  in  a  Court  of  Equity. 
And  as  to  the  preamble  to  the  statute  of  uses, 
he  further  observes,  that  there  is  room  to 
think  that  the  words,  ''that  by  uses  men  lost 
their  tenancies  by  the  curtesy,  and  women 
their  dower,"  ought  not  to  be  taken  in  a 
general  sense,  for  the  uses  complained  of 
were  such  as  were  created  by  fraudulent 
assurances,  and  were  secret ;  but  supposing 
all  uses,  before  the  statute,  were  thought  to 
bar  tenants  by  the  curtesy  and  dower,  even 
in  equity,  as  well  as  law,  yet  it  will  not  follow 
at  this  time  of  day,  (and  in  this  country,) 
that  trusts  of  equitable  interests  are  now  to 
be  considered  here  as  they  were  then  in 
England.  For  the  statute  of  uses  having 
converted  the  use  created  by  the  bargain  and 
sale  for  a  valuable  consideration,  into  a 
legal  estate,  and  seisin,  in  the  bargainee ; 
and  the  statute  of  enrolments  requiring 
that  the  bargain  and  sale  should  be  in 
writing,  never  having  been  in  force  in  Vir- 
ginia, the  bargainee  became  instantly  seized 
of  a  legal  estate,  of  which  his  wife  might 
have  been  endowed,  without  any  neces- 
sity for  a  deed,  as  I  have  before 
355  'shewn,  and  not  merely  of  a  use,  or 
equitable  estate;  and  although  my 
construction  of  our  acts  of  1710,  1734,  and 
1748,  in  supposing  that  as  between  the  par- 
ties themselves,  and  their  heirs,  no  deed  or 
written  conveyance  whatsoever,  was  neces- 
sary to  pass  lands,  should  be  erroneous,  still 
I  think  it  undeniable,  that  before  the  passing 
of  these  acts  of  Assembly  the  estate  of  the 
purchaser  for  a  valuable  consideration  ac 
tually  paid,  accompanied  with  actual  posses- 
sion of  the  lands,  was  complete  in  law  ;  and 
thereafter  the  wife  of  the  purchaser  would 
have  been  legally  entitled  to  dower  in  the 
lands ;  which  differs  the  case  essentially  from 
that  of  a  use,  before  the  statute  of  uses.  If 
then  the  operation  of  our  acts  of  Assembly 
be  this  ;  that  what  would  have  constituted  a 
complete  legal  title  and  estate  in  lands,  be- 
fore the  passage  thereof,  be  now  turned  into 
a  mere  equitable  title  ;  will  equity  refuse  to 
the  wife,  that  which  she  before  was  legally 
entitled  to  demand ;  and  if  she  possessed 
power  over  the  actions  of  her  husband, 
might,  by  the  aid  of  a  Court  of  Equity,  have 
reduced  to  a  legal  title,  according  to  the  req- 
uisitions of  the  statute  during  her  coverture  ; 
but  having  no  such  power,  is  obliged  to  post- 
pone the  demand  of  her  right,  until  the  de- 
termination of  her  coverture  ?  Change  the 
parties,  and  equity  will  act  as  handmaid  to 
the  claim  of  the  husband  to  his  curtesy, 
though  he  might,  during  the  life  of  the  wife, 
have  enforced  the  execution  of  a  legal  title. 
And  will  she  refuse  her  aid  to  the  weaker  sex, 
where  the  right  is  the  same,  and  the  reason 
stronger  ? 


It  was  also  contended,  at  the  bar,  that 
Black  never  was  seised  of  the  lot.  But  what 
is  a  seisin  ?  I  mean  a  seisin  in  deed,  or  in 
fact  ?  Does  it  mean  either  more  or  less  than 
the  actual  possession  of  an  estate  of  freehold, 
or  inheritance  ?  Whether  acquired  by  livery 
of  seisin,  or  by  a  man's  own  entry  at  common 
law ;  or  by  the  seisin  or  actual  entry  of  bis 
feoffee,  or  trustee  to  uses,  under  the  statute 
of  uses.  We  are  told  by  an  ancient  author, 
that  an  hour's  actual  possession  quietly 
taken,  confers  a  seisin  de  droit,  and  de 
claime,  whereof  no  man  can  disseise  him 
that  hath  taken  such  possession,  but  that 
the     party    claiming     in    opposition 

356  'thereto  must  be  driven  to  his  actlon.(b) 
The  word  seisin,  according  to  the  opin- 
ion of  Lord  Thurlow,  will  extend  to  being 
seised  of  an  estate  in  equity. (c)  And  Lord 
Ch.  Baron  Gilbert,  in  Coventry  v.  Coventry, 
at  the  end  of  Francis's  maxims,  expressly 
says,  "in  all  cases  where  an  agreement  is 
entered  into  in  contemplation  of  a  valuable 
consideration,  when  that  is  performed,  it  is 
but  justice  and  conscience  that  the  purchaser 
should  have  an  immediate  right  and  owner- 
ship in  what  he  hath  so  purchased ;  and 
therefore  a  Court  of  Equity,  before  the  exe- 
cution of  any  legal  conveyance,  looks  upon 
the  party  to  be  in  immediate  possession  of 
such  estate,  and  to  have  a  power  of  devising 
and  giving  it  away."  Is  it  not  in  proof  that 
Black  received  the  rents  of  this  lot  from 
Kirkpatrick  several  years  before  he  sold  it  to 
him  ?  Nay  more,  that  M'Rae  acted  as  his 
agent  in  the  receipt  of  them  for  him  ?  If  so, 
what  further  evidence  of  an  actual  peaceable 
possession  by  Black  can  be  required?  Is 
there  not  further  proof  were  it  necessary? 
viz.  the  deed  from  Black  to  Kirkpatrick,  (ac- 
cepted no  doubt  by  the  latter,  as  he  after- 
wards appears  to  have  paid  the  money  for 
the  lot,  which  he  at  first  objected  to,)  in 
which  the  former  expressly  covenants  that  he 
is  seised  of  an  indefeasible  estate  in  fee-sim- 
ple in  the  lot.  I  concur  with  the  Chancellor 
in  thinking  that  Kirkpatrick,  by  this  deed, 
was  estopped  from  denying  that  Black  was 
actually  seised  in  fee.  Suppose  Black  had 
been  only  a  tenant  for  years,  or  at  will,  and 
had. made  a  feoffment  in  fee  of  the  lot,  his 
wife  would  have  been  entitled  to  dower.  For 
by  the  feoffment  he  would  have  gained  a  fee 
(though  but  for  an  instant)  by  disseisin,  and 
the  feoffee  was  bound  thereby ,  (d)  For  where 
a  husband  tortiously  gains  an  instantaneous 
seisin,  as  against  the  person  benefited  by, 
and  deriving  an  estate  in  virtue  of,  such  tor- 
tious act,  the  wife  is  entitled  to  dower,  and 
the  feoffee  can  never  plead  that  the  husband 
was  never  seised,  (a)  Now  Black  was  either 
the  owner  of  the  lot,  or  a  disseisor,  and  either 
way  the  purchaser  from  him,  with  a  covenant 
that  he  was  seised  in  fee-simple  takes  an  es- 
tate to  which  his  wife  had  title  of  dower. 

For  although  Black's  estate  might  have 

357  *been  a  defeasible  one  at  law,  yet  as 
he  was  never  ousted  during  the  cov- 
erture, his  wife  shall  be  endowed  against  the 
purchaser,  (e)    But  if  my  conclusions  from 


(a)2P.  Wms.  648. 


;b)  Perkins,  467,  468. 

c)  2  Bro.  Ch.  Wl. 

.d)  Harff.  Co  Lltt  p.  SS,  b.  n.  8. 

:e)  See  Gwyl.  Baa  vol.  2, 188.  (6tli  voL  418.  of  old 
edit)  Ibid.  100,  Sir  W.  Joneses  Rep.  817.  Mathew 
Taylor's  case  cited. 

(f>  2  Bac.  Ab.  I9t,  128. 
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the  operations  of  the  statute  of  uses  be  just, 
Black  had  an  indefeasible  estate  in  the  lot, 
at  the  time  that  he  sold  to  Kirkpatrick,  even 
agrainst  M'Rae  himself.  For  havings  at- 
tained peaceable  possession  in  consideration 
of  money  paid,  his  title  was  perfect  without 
any  deed ;  for  the  moment  the  barg^ain  and 
sale  for  a  valuable  consideration  was  con- 
cluded, M'Rae  became  seised  to  his  use,  and 
the  statute  transferred  the  seisin  and  posses- 
sion to  him.  And  when  in  virtue  thereof  he 
had  actually  entered,  there  was  juries  et 
seisinae  conjunctio. 

The  case  of  M'Clean  and  Copper  in  this 
Court, (a)  may  be  considered  as  against  me. 
But  there  is  a  wide  distinction  between  the 
two  cases.  In  that,  Arrell  entered  in  1776, 
upon  lands  to  which  he  had  no  other  title 
than  a  title-bond  to  Rigdon,  assigned  to 
Arrell  in  February,  1775,  by  Rigdon's  widow, 
claiming  the  land  under  a  residuary  devise 
in  her  husband's  will ;  neither  of  whom  are 
found  to  have  ever  possessed  the  land.  A 
bond  to  convey  is  pnma  facie  evidence  that 
no  conveyance  or  title  has  been  made  either 
by  deed  or  otherwise.  Arrell  never  had  any 
other  than  an  equitable  title :  First,  such  a 
bond  never  could  be  considered  as  a  con- 
veyance, but  was  evidence  to  the  contrary. 
Secondly,  such  a  bond  was  not  assignable  at 
law.  Thirdly,  neither  the  husband  or  his 
widow  are  found  ever  to  have  had  possession 
of  the  land,  so  as  to  make  a  legal  conveyance 
to  Arrell.  Fourthly,  ArrelVs  entry,  though 
said  to  be  made  in  consequence  of  the  bond, 
was  not  at  the  time  of  the  assignment,  but  a 
year  after.  Whereas  Black  purchased  from 
Allen  M*Rae,  whose  title  and  possession  are 
not  disputed,  and  was  either  put  into  posses- 
sion by  him  in  consideration  of  money  paid, 
or  else  he  entered  with  M'Rae's  approbation 
and  consent,  as  it  clearly  appears  he  after- 
wards received  and  paid  over  the  rents  for 
Black  as  his  agent.  These  circumstances 
constitute  a  wide  difference  between  the  two 
cases.  It  has  more  than  once,  I  believe,  been 
decided  in  this  Court  that  parol  mar- 
358  riage  agreements  respecting  *lands, 
were  valid  even  after  the  act  of  1748, 
c.  1,  against  all  subsequent  purchasers  of 
the  lands,  except  such  as  were  for  a  valu- 
able consideration.  Thornton  v.  Corbin,  3 
Call,  384,  is  expressly  so.  This  is  a  strong 
case  in  support  of  my  construction  of  other 
parol  agreements  upon  a  valuable  consider- 
ation executed  by  delivery  of  actual  posses- 
sion. 

Another  point  insisted  on  by  the  counsel 
for  the  defendants  was,  that  if  Mrs.  Black 
were  dowable  against  the  heir,  or  against 
a  purchaser  with  notice,  she  cannot  recover 
against  a  purchaser  who  has  united  the  legal 
and  equitable  estates  without  notice  of  the 
marriage  ;  or  against  his  vendee,  though  he 
had  notice.  But  it  must  be  recollected  that 
all  this  objection  goes  to  dower  in  an  equita- 
ble estate.  Now  I  have  shewn  that  Black's 
estate  was  not  merely  an  equitable  but  a 
legal  estate.  And  this  Court  has  expressly 
declared  that  though  equitable  rights  may, 
in  favour  of  fair  bona  fide  purchasers  for 
valuable  considerations,  and  without  notice, 
be  lost  by  a  sale,  legal  rights  never  can, 
unless  there  be  frauds,  (which  is  not  alleged 
in  this  case,)  for  in  cases  of  legal  rights  the 


(a)  SCalLSm 


principle  of  caveat  emptor  properly  applies, 
(b)  And  the  very  page  (2  Black.  Com.  132), 
referred  to  for  the  purpose  of  defeating  the 
plaintiff's  claim,  informs  us,  that  where 
dower  is  allowable,  it  matters  not  though 
the  husband  alienes  the  lands  during  the 
coverture,  for  he  alienes  them  liable  to 
dower. (c)  And  cases  are  not  wanting  where 
Courts  of  Equity  have  interposed  to  the  prej- 
udice of  a  purchaser  without  notice  of  the 
plaintiff's  title  as  dowre8s.(d) 

A  third  objection  (the  5th  contended  for  by 
the  counsel  for  the  defendant)  is,  **that  if 
the  plaintiff  had  remedy,  it  was  at  law; 
and  that  the  failure  of  exception  to  the 
jurisdiction  of  a  Court  of  Kquity  cannot 
confer  jurisdiction."  Mitford,  a  writer 
often  cited  and  relied  on  in  this  Court, 
says,  that  in  some  cases,  as  in  matters 
of  account,  partitions  of  estates  between 
tenants  in  common,  and  assignment  of 
dower,  a  Court  of  Equity  will  entertain 
jurisdiction  of  a  suit  though  remedy  might 
perhaps  be  had  in  the  Courts  of  Com- 
mon lyaw.  That  in  the  case  of  dower 
359  the  *widow  is  often  much  perplexed  in 
proceedings  upon  a  writ  of  dower  at 
the  common  law,  to  discover  the  titles  of  her 
deceased  husband  to  the  estates  out  of  which 
she  claims  her  dower,  &c.  that  Courts  of 
Equity  having  gone  the  length  of  assuming 
jurisdiction  in  the  cases  before  mentioned, 
seem  by  degrees  to  have  been  considered,  as 
having  on  these  subjects  a  concurrent  juris- 
diction with  the  Courts  of  Common  Law,  in 
cases  where  no  difficulty  would  have  attended 
the  proceeding  in  these  Courts,  (e)  The  au- 
thority of  this  passage  in  Mitford,  though  not 
supported  by  any  case  cited  in  the  treatise, 
was  acknowledged  by  Lord  Ch.  J.  Lough- 
borough, in  Munday  v.  Munday,  2  Ves.  jun. 
129.  In  this  country,  the  practice  in  the 
County  Courts  has,  I  l>elieve  almost  invari- 
ably, been  to  assign  dower  upon  a  bill  in 
equity.  The  reason  probably  was,  that  by 
that  means,  dower  was  assigned,  and  distri- 
bution of  the  slaves  and  personal  estate 
made,  by  one  set  of  commissioners,  appointed 
for  that  purpose  by  the  Court.  Here  indeed 
no  such  reason  occurs.  But ,  the  loss  of  a 
deed  from  M'Rae  to  Black  is  made  the  foun- 
dation of  one  (or  perhaps  all)  of  the  bills. 
The  supplemental  bill  filed  in  April,  1800, 
alleges,  that  the  plaintiffs  had  a  short  time 
before  that  discovered  that  the  surviving  de- 
fendants to  their  former  amended  bill,  had 
attempted  to  elude  their  claim  by  procuring 
a  conveyance  from  John  M'Rae,  styling  him- 
self son  and  heir  of  Allen  M'Rae,  for  the 
lot,  and  that  they  had  afterwards  conveyed 
the  same  to  the  other  defendants.  This  deed 
is  admitted  (or  perhaps  insisted  on)  by  all 
the  defendants  in  their  answers. 

Though  probably  as  little  disposed  to 
favour  the  undue  extension  of  the  jurisdic- 
tion of  Courts  of  Equity  as  any  Judge  that 
has  set  upon  this  bench,  this  circumstance 
alone  is  sufficient  to  induce  me  to  decide  in 
favour  of  that  jurisdiction  in  this  particular 
case.  For,  to  what  purpose  could  a  con  vey- 
ance  from  the  heir  o  f  Allen  M'Rae  have  been 


(b)  1  Wash.  217. 

(c)  See  also  Qo.  Litt  82. 

(d)  2  Font).  147,  n.:  Williams  ▼.  Lamb.  8,  Bro.  Ch. 
964,  there  cited.    See  also  1  Fonb.  IK.  n.  187.  n. 

(e)  Mltford's  Pleadinffs  in  Chancery,  lOD,  110,  \\U 


8  HEN.  &  M. 


Virginia  Rbports,  Annotated. 


860-362 


obtained  by  the  defendants?  Clearly  to 
prove,  by  deducing  a  title  from  M'Rae,  in- 
stead of  Black,  that  she  had  no  title  to  re- 
cover dower  at  law,  on  the  presumption  that 
Black  never  had  a  legal    title    from 

360  M'Rae  ;  and  thus  to  bar  her  from  a  *re- 
covery  either  at  law,  or  in  equity  :  for 

if  that  deed  could  operate  as  an  equitable  bar, 
much  more  might  it  be  set  up  as  a  legal  one. 
It  was  accordingly  insisted  on  in  the  argu- 
ment that  the  defendants  did  not  claim  under 
Black,  but  M'Rae.  This  conduct  of  the  de- 
fendants, whatever  other  ground  of  objection 
there  might  have  been  to  sustaining  the  bill, 
does  in  my  opinion  invalidate  everything  that 
can  be  said  against  the  jurisdiction  of  the 
Court.  And  the  Court  being  possessed  of  the 
causes,  will  proceed  to  decree  relief,  without 
turning  the  party  round  to  another  tribunal ; 
unless  indeed  one  circumstance  should  make 
it  necessary  to  award  an  issue  to  be  tried  at 
law  to  determine  the  fact  of  the  complain 
ants'  marriage.  See  Curtis  v.  Curtis,  cited 
2  Ves.  jun.  126,  where  it  is  said  that  the  mar 
riage  being  denied,  Ld.  Bathurst,  Chancellor, 
sent  the  parties  to  law  to  try  that. 

It  was,  however,  contended  at  the  bar,  that 
this  was  a  mere  trust,  which  the  statute  of 
uses  could  not  execute.  If  this  observation 
was  intended  to  distinguish  it  from  a  use  at 
common  law,  I  conceive  it  has  been  already 
sufficiently  answered.  For  before  the  stat. 
27  H.  VIII.  c.  10,  a  use,  confidence,  or  trust, 
were  the  same.  And,  as  I  have  already 
shewn,  a  bargain  and  sale  of  lands  fot  a  valu- 
able consideration,  though  made  by  parol 
only,  raised  a  good  use  at  common  law.(a) 
Will  the  calling  it  a  trust  change  the  nature 
of  it,  or  prevent  the  operation  of  the  statute  ? 
Ld.  Chi  J.  Holt  tells  us  otherwise  :  a  use, 
which  at  common  law  was  a  trust  of  a  free- 
hold, or  inheritance,  is  executed,  as  he  tells 
us,  by  the  statute  which  mentions  the  word 
trust,  as  well  as  use ;  and  trusts  at  common 
law  and  uses  are  equally  executed  by  the 
statute,  (b)  We  are  moreover  told,  that 
whatever  was,  or  would  have  been  a  trust  at 
common  law  is  since  the  statute  of  uses  ex- 
ecuted, (c) 

We  are  told  that  there  are  three  ways  of 
creating  a  use  or  trust,  which  the  statute  can- 
not execute;  1.  Where  a  use  is  limited  upon 
a  use.  2.  Where  a  term  of  years  is  created, 
and  liuiited  in  trust.  3.  And  lastly,  where 
lands  are  limited  to  trustees  to  pay  over  the 
rents  and  profits  to  another.  5  Bac.  Abr. 

361  379,  old  ed.  1  Eq.  Ca.  Abr.  383 ;  2  *Fonb. 
15,   16,  and  2  Black.   Com.    335,    336, 

where  the  origin,  foundation,  and  reasonable- 
ness of  these  several  distinctions  are  briefly 
examined.  To  these  we  may  add  trusts  aris- 
ing by  operation  of  law,  which  it  has  been 
said,  have  been  but  of  two  kinds :  lat. 
Where  the  conveyance  has  been  taken  in  the 
name  of  one  man,  and  the  purchase  money 
paid  by  another ;  or,  2d.  Where  the  owner 
of  an  estate  has  made  a  voluntary  convey- 
ance of  it,  and  made  a  declaration  of  the  trust 
with  regard  to  one  part  of  the  estate,  and  has 
been  silent  with  regard  to  the  other  part  of 
it.  These,  it  is  said,  have  been  the  two  only 
instances  of  a  trust  allowed,  to  arise  by  oper- 


(a)  Shep.  484.  2  Inst.  075. 

(b)  ~  •■ 


SSalk.  079;  2  Lord  Raym.  67^—878;  1  Eq.  Ca.  Abr. 

88. 

(c)  1  Vent  S2.  cited  2  Salk.  fl79,  In  marff. 


ation  of  law,  since  the  statute  of  frauds,  29 
Car.  II,  unless  there  had  been  a  plain  or  ex- 
press fraud.  5  Bac.  Abr.  390,  old  ed.  Mr. 
Gwyllim  in  his  edition,  suspects  the  fidelity 
of  the  reporter  in  this  passage,  and  actually 
enumerates  several  other  cases  of  resulting 
trusts  in  equity.  But  not  one  of  them  that 
bears  the  smallest  resemblance  to  the  present 
case  :  I  shall  therefore  pass  them  over ;  and 
it  would  be  misspending  time  to  shew  more 
at  large,  that  none  of  the  cases  enumerated 
above,  tiear  the  smallest  analogy  to  it.  Con- 
sequently, the  position  assumed  by  the  conn- 
sel  for  the  defendant,  that  this  was  one  of 
those  trusts  which  the  statute  of  uses  could 
not  execute,  appears  to  be  unfounded,  both 
from  negative  and  positive  authorities. 

As  to  the  cases  in  which  dower  has  been 
refused  out  of  a  trust  estate,  neither  the  cases 
of  Lady  Radnor  v.  Vanderbendy,  Show.  Pari. 
Cas.  69,  nor  Colt  v.  Colt,  cited  2  P.  Wms.  640, 
1  Ch.  Rep.  254,  nor  Bottomly  v.  Fairfax,  Prec 
in  Ch.  336,  nor  Brown  v.  Gibbes,  same  book, 
97,  nor  Chaplin  V.  Chaplin,  3  P.  Wms.  229, 
nor  Attorney -General  v.  Scott,  Cases  temp. 
Talbot,  138,  nor  Godwin  v.  Winsmore,  2  Atk. 
525,  nor  Dixon  v.  Saville,  1  Bro.  Ch.  Rep.  326, 
nor  Wray  v.  Williams,  Prec.  in  Ch.  151,  more 
fully  stated  in  1  P.  Wms.  137,  nor  Swannock 
V.  Lyford,  Amb.  Rep.  6,  nor  any  other  case 
in  which  the  widow  has  been  refused  dower 

in  equity,  that  I  have  been  able  to  meet 
362      with,  bear  any  analogy  to  the  *pre8eDt 

But  the  case  of  Dobson  v.  Taylor, 
cited  from  the  reports  of  a  gentleman  as  emi- 
nent at  the  bar  in  his  day,  as  most  of  those 
who  have  succeeded  him  in  practice  in  this 
country,(d)  is  a  case  resembling,  and  even 
stronger  than  the  present.  The  circam- 
stances  of  that  case  were  :  Taylor  agreed  to 
convey  to  Anderson  his  houses  in  New-Castle, 
on  the  first  of  March,  1750,  for  the  considera- 
tion of  1,0001.  payable  at  respective  times. 
The  first  payment  was  to  be  April  1,  1751. 
Anderson  died  after  the  time  Taylor  was  to 
convey,  and  his  wife  in  prospect  of  this  dower 
in  the  house,  parted  with  her  thirds  in  other 
lands  which  Anderson  sold.  After  Ander- 
son's death,  (who  was  insolvent,)  the  ques- 
tion was,  as  Taylor  had  not  conveyed, 
whether  the  wife  of  Anderson  was  dowable 
of  this  equitable  interest.  And  it  was  decreed 
unanimously,  with  the  exception  of  only  one 
of  the  Court,  that  the  widow  was  entitled  to 
her  dower  therein. (e)  And  there  the  former 
General  Court  of  this  country,  whose  deci- 
sions have  always  been  held  and  treated  with 
respect  by  the  Judges  of  this  Court,  in  all 
cases  where  no  contrary  decision  has  taken 
place  here,  has  with  me  the  greatest  weight, 
as  settling  this  question  near  sixty  years  ago, 
in  favour  of  the  widow's  right  of  dower  in 
lands  bona  fide  purchased  for  a  valuable  con- 
sideration, agreed  for  by  the  husband,  and 
with  th^  consent  of  the  seller,  entered  into 
by  the  purchaser,  and  held  by  him  though  no 
deed  for  the  same  was  ever  executed. 

Whether  the  Court  in  the  decision  of  that 
case,  proceeded  upon  the  ground  that  the 
estate  of  a  purchaser  for  a  valuable  considera- 
tion, is  after  entry  and  peaceable  possession 
taken  and  held  by  him,  with  the  consent  of 
the  seller,  a  legal,  or  merely  a  trust,  or  eqiiita- 


(d)  John  Randolph's  MS.  Rep.  77. 

(e)  -  ^  -  


,  ,  April  General  Court,  1766.  MSS.  of  John  Ran- 
dolph, Esq.  p.  77. 
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l>le  estate,  is  immaterial  in  my  mind.  If 
the  Court  considered  it  in  the  latter  point  of 
iriew,  I  think  it  probable  they  thought, 
that  where  there  was  an  agreement  to 
•convey  to  the  husband  at  a  certain  time, 
«o  that  the  legal  estate  ought  to  be  con- 
solidated with  the  equitable  estate,  there 
it  should  operate  as  if  it  had  actually 
.   been  done.     So  that  a  woman  should  be 

363  *dowable  of  an  equitable  estate,  where 
that  equitable  estate    ought    to  have 

been  turned  into  a  legal  one  ;  as  was  argued 
by  the  counsel  in  that  case.  And  this  seems 
probable,  as  the  purchaser  died  insolvent 
before  any  actual  payment  was  made,  though 
possibly  bond  for  the  purchase-money  had 
been  given.  If  equity,  as  defined  by  the 
writers  on  that  subject,  stands  for  the  whole 
of  natural  justice  ;(a)  if  natural  justice  re- 
spects not  the  difference  of  persons  or 
of  sexes ;  if  marriage  be  a  civil  contract ; 
Bro.  Ch.  249,  made  upon  a  valuable  con- 
sideration ;  2  P.  Wms.  636,  if  trust  es- 
tates are  to  be  governed  by  the  same  rules, 
and  are  within  the  same  reason  as  legal 
estates ;  1  P.  Wms.  109,  if  it  will  be  pro- 
ductive of  the  greatest  uncertainty,  if  the 
rules  of  property  be  not  the  same  in  all 
Courts ;  Ibid.  109,  if  dower  be  more  favoured 
in  law,  and  reason,  than  curtesy  ;  2  P.  Wms. 
644.  "I  cannot  but  wonder  with  the  able  and 
enlightened  Master  of  the  Rolls,  (Sir  Joseph 
Jekyll,)  how  it  ever  came  to  be  thought,  that 
a  tenant  by  the  curtesy,  was  entitled  to  relief 
in  equity,  more  or  farther  than  a  dowress ; 
and  particularly  that  a  tenancy  by  the  cur- 
tesv  might  be  of  a  trust  estate,  but  not 
dower ;  which  is  no  less  than  a  direct  opposi- 
tion to  the  rule  and  reason  of  the  law,  allow- 
ing dower  of  a  seisin  in  law,  but  not  a 
tenancy  by  the  curtesy,  because  the  wife 
•cannot  gain  an  actual  seisin,  but  the  husband 
may  ;  which  reason  holds  in  a  trust  estate,  for 
the  wife  cannot  gain  or  compel  a  trustee  to 
convey  the  legal  estate  to  the  husband,  but 
the  husband  himself  may  ;  therefore,  if  any 
distinction  is  to  be  made,  dower  (one  would 
think)  ought  to  be  preferred  to  curtesy."  2 
P.  Wms.  638.  This  reasoning  is  more  con- 
vincing to  my  mind,  than  all  the  oracular 
responses  that  have  been  made  to  it  since. 
Vide  1  Black.  Rep.  p.  160, 161,  per  Lord  Mans- 
field. And  I  am  happy  to  feel  the  confidence 
I  repose  in  this  train  of  reasoning,  supported 
and  confirmed  by  the  first  tribunal  in  this 
country  sixty  years  ago  ;  a  tribunal  which, 
as  long  as  it  existed,  had  the  aid  of  as  great 
talents  at  the  bar,  as  any  that  ever  assisted 
the  deliberation  of  any  Court  in  this 

364  quarter  of  the  globe  ;  and  *waa  com- 
posed of  men,  who  probably  understood 

the  laws,  usages,  and  constitutions  of  this 
country,  better  than  any  Judge  in  any  other 
country  whatsoever :  nor  ought  it  to  pass 
without  notice,  that  the  oath  of  a  Judge  in 
Chancery  for  more  than  a  century  past, 
enjoins  him  to  decide  according  to  the  laws 
and  usages  of  Virginia,  not  of  England. (b) 
They  found  themselves,  happily,  under  no 
necessity  of  conforming  their  better  judg- 
ments to  the  practice  of  conveyances,  as  we 
are  told  by  lK>rd  Camden,  Amb.  681,  was  the 
case  with  the  House  of  LK>rds,  in  the  decision 
of  lyady  Radnor  v.  Vanderbeady.    If  such  a 


circumstance  will  justify  that  tribunal  for 
departing  from  the  general  principles  of  law 
and  equity,  much  more  will  a  knowledge  of 
the  circumstances  and  usages  in  this  country, 
support  and  justify  the  decision  of  the  Gen- 
eral Court,  in  conformity  to  these  principles. 

In  this  country  mortgages  and  deeds  of 
trust  are  every  day's  practice  ;  and  they  are 
generally  made  in  fee-simple.  But  I  have 
scarcely  ever  known  an  instance  of  a  recon- 
veyance made  by  the  mortgagee  or  trustee, 
although  the  mortgage  or  trust  debt  may 
have  been  fully  satisfied  and  paid.  If  the 
widows  of  mortgagors  are  not  dowable  in 
such  cases,  there  are  few  widows  in  Virginia 
who  may  not  be  denied  their  dower  in  estates 
which  have  long  been  disincurabered,  the 
legal  title  to  which  may  still  remain  in  some 
trustee,  or  mortgagee,  or  their  heirs,  although 
the  possession  has  never  been  out  of  the 
mortgagor. (c)  The  counsel  for  the  defend- 
ants have  likened  this  to  the  case  where  a 
man  previous  to  his  marriage,  makes  a  con- 
veyance whereby  he  departs  with  the  inherit- 
ance, in  order  to  bar  his  wife  of  dower,  as 
is  said  to  have  been  done  by  Sergeant  Mayor- 
ard,(d)  urging  that  Black  in  not  requiring  a 
deed  to  be  made  to  him  at  the  time  of  the 
purchase,  but  having  sold  the  property, 
shewed  he  intended  his  wife  should  not  have 
dower.  How  far  the  case  to  which  this  is 
likened  may  be  a  good  bar  of  dower,  if  such 
a  conveyance  were  made  in  contemplation  of 
a  marriage,  it  will  be  time  enough  to  decide 
when  it  happens.  But  the  evidence 
365  arising  from  Black's  own  letters  ♦to 
M'Rae,  (annexed  to  John  M'Rae's 
answer,)  proves  the  contrary  to  this  supposi- 
tion of  the  defendant's  counsel,  and  leaves 
no  room  for  such  a  conclusion  as  he  has 
drawn.    He  was  anxious  to  obtain  a  deed. 

The  next  point  which  I  shall  notice,  is 
the  3d  objection  on  the  part  of  the  defend- 
ant. That  the  Court  of  Chancery  had  no 
jurisdiction  at  the  time  of  the  decree,  over 
real  estate  in  the  District  of  Columbia,  to 
efiPect  an  allotment  of  dower. 

The  act  concerning  the  District  of  Colum- 
bia, 6  Cong,  c^  86,  (2  Sess.  c.  15,  s.  1,)  con- 
tinues the  laws  of  Virginia  in  force  in 
Alexandria.  And  section  13,  provides  for 
execution  of  judgments  and  decrees  in 
suits  then  depending  in  the  Courts  of 
Virginia  and  Maryland.  And  our  law  of 
1792,  c.  151,  s.  53,  authorises  the  issuing 
from  the  Court  of  Chancery,  writs  of 
habere  facias  possessionem,  or  any  judi- 
cial process  which  may  issue  from  any 
Court  of  Common  L#aw,  according  to  the 
nature  of  the  case.  Consequently,  if  the 
plaintiff  in  this  case  be  decreed  to  have 
her  dower  in  the  lot,  the  acts  of  Congress 
points  out  the  method  how  that  decree  might 
be  carried  into  effect  without  diflBculty 
according  to  the  law  of  Virginia.  Besides, 
as  to  those  parties  who  reside  within  the 
State,  there  can  be  no  doubt  that  the  Court 
can  entorce  its  decree,  as  if  the  cession  to  the 
United  States  had  never  been  made.  Upon 
the  point  of  Mr.  Henderson's  liability,  I  con- 
ceive that  having  renounced  the  executorship, 
and  the  trust  connected  with  it,  his  having 
drawn  the  conveyance,  (even  if  that  fact  were 
proved,)  which  I  think  is  not  the  case,  was 


(a)  IFonb.  9. 
<b)  ^ 


Vide  Laws  Virg.  1706,  c.  19.  1768,  c  1, 1794,  c.  64. 


U 


See  Free,  in  Cha.  184.  Hltchln  v.  Hltchin. 
Show.  Par.  Cas.  71. 
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not  such  an  act  as  would  make  him  liable, 
either  aa  an  executor  or  trustee,  and  conse- 
quently that  as  to  him  the  bill  ought  to  have 
been  dismissed.  But  that  in  other  respects 
the  principles  of  the  decree  should  be 
affirmed. 

JUDGE  ROANE.    This  is  a  bUl  exhibited 
by  the  appellee  to  recover  dower  in  a  lot  in 
the  town  of  Alexandria ;  to  which  the  ap- 
pellee, Mrs.  Claiborne,  claims  title,  as  widow 
and  relict  of  William  Black,  deceased. 

366  Prior  to  the  year  1760,   the  ♦said  Wil- 
liam Black  purchased  the  said  lot  from 

Allen  M'Rae,  for  which  he  paid  a  valuable 
consideration,  but  received  no  conveyance ; 
nor  is  it  even  shown  that  the  purchase  was 
evidenced  by  any  writing-.  In  January, 
1762,  he  intermarried  with  the  female  ap- 
pellee :  in  1766,  he  contracted  to  sell  this  lot 
to  Kirkpatrick,  for  which  in  May,  1773,  he 
passed  to  him  deeds  of  lease  and  release  ; 
and  in  1782,  Black  died,  having,  by  his  will, 
which  his  widow  duly  renounced,  made  a 
provision  for  her,  of  property  other  than  the 
lot  in  question,  of  which  lot,  also,  no  men- 
tion whatever  was  made  in  the  will.  Black 
was  possessed  of  the  lot  in  question  before 
and  after  his  marriage  with  the  appellee, 
and  until  he  sold  it  to  Kirkpatrick,  for  a  val> 
uable  consideration,  by  him  duly  received. 
The  appellants  Henderson  and  Gibson  are 
sued  as  surviving  trustees  and  executors  of 
Kirkpatrick,  who  directed  the  property  in 
question  to  be  divided  between  certain  dev- 
isees. Kennedy  purchased  the  lot  of  the 
said  executors  and  the  heirs  of  Kirkpatrick 
in  September,  1785,  and  then  sold  a  moiety 
of  it  to  Wilson  ;  neither  of  whom  had  any 
notice  of  the  present  claim,  except  such  as 
may  be  construed  to  have  arisen  from  the 
pendency  of  the  present  suit ;  and  Ramsay 
had  been  a  previous  purchaser,  but  had 
relinquished  his  purchase,  conceiving  there 
was  a  doubt  about  the  title.  In  1786,  John 
M'Rae,  the  son  and  heir  of  Allen  M'Rae, 
conveyed  the  lot  of  which  the  legal  title  was 
still  in  him,  to  the  executors  of  Kirkpatrick, 
by  a  deed  reciting  the  sale  by  Black  to 
Kirkpatrick,  and  in  consideration  of  5s. 
which  executors  conveyed  the  same  to  Ken- 
nedy  and  Wilson  in  1795  ;  and  afterwards 
a  defect  being  discovered  in  their  deed,  in 
relation  to  the  number  of  the  lot,  a  deed  was 
renewed  to  them  for  the  same  by  John 
M'Rae. 

The  appellees,  justly  sensible  of  the  objec- 
tion which  lay  against  a  claim  of  dower  in 
a  trust  estate,  or  a  mere  equitable  title, 
alleged  in  their  bill  that  a  deed  had  been 
duly  made  by  Allen  M'Rae  to  William  Black 
for  the  lot  in  question  shortly  after  the  pur- 
chase ;  which  being  confided  to  Ellzey  to 
have  it  recorded,  was  by  him  lost :  they 
pray  a  discovery  as  to  this  point,   and 

367  that  the  said  deed  may  be  *set  up  by 
the  Court  of  Equity.    Although  there 

is  no  iota  of  proof  that  such  deed  ever 
existed,  this  allegation  would,  if  it  were 
otherwise  necessary,  (which  it  is  not,  under 
the  established  doctrine  on  this  subject,) 
suffice,  perhaps,  to  repel  the  objection  to  the 
jurisdiction  of  a  Court  of  Equity  to  sustain  a 
suit  for  dower. 

There  is  no  position  in  the  law  more  un- 
deniable than  that  a  vendor  of  land,  after  a 
contract  for  a  purchase,  and  before  a  convey- 


ance is  executed,  is  a  trustee  for  the  vendee. 
This  is  so  established  a  principle,  that 
although  almost  every  page  of  the  reports  in 
equity  act  upon  it  as  a  settled  doctrine,  it  is 
perhaps  not  easy  to  find  modern  authorities 
laying  down  the  position  in  so  many  words: 
it  is  certain,  however,  that  it  has  been  con- 
sidered as  an  established  principle  at  least 
as  early  as  13  Car.  II,  as  may  be  seen  io  the 
case  of  Davie  v.  Beversham,  Rep.  in  Chan- 
cery, vol.  3,  p.  2.  This  position  emphatically 
applies  to  the  case  before  us,  in  which,  so  far 
from  being  a  conveyance  executed,  there  is 
not  even  a  written  memorandum,  stating  the 
terms  of  the  purchase,  or  the  extent  of  the 
interest  contracted  for.  This  case  then  is 
that  of  a  claim  of  dower  by  the  widow  of  a 
cestuy  que  trust  of  lands,  the  legal  estate  in 
which  remained  in  another. 

From  the  evidence  in  the  cause  it  appears, 
that  in  1760,  (before  Black's  marriage,)  he 
wished  a  conveyance  of  the  legal  estate  to  be 
made  to  himself :  (see  his  letter  to  Allen 
M'Rae  of  May  22,  1760  :)  but  there  is  no  tes- 
timony whatever  that  he  wished  this  to  be 
done  after  his  marriage :  on  the  contrary, 
from  the  time  of  his  contract  with  Kirkpat- 
rick, he  appears  to  have  wished  the  deed  to 
be  made  directly  to  Kirkpatrick  ;  thus  avoid- 
ing the  trouble,  circuity,  and  risk  attending 
the  procurement  of  his  wife's  relinquishment 
of  dower,  after  an  intermediate  conveyance 
to  himself.  [See  his  letter  of  November  3, 
1764,  and  his  two  letters  of  July  20,  1767, 
stated  in  the  record.]  The  answer  of  John 
M'Rae,  also,  who  was  possessed  of  and  had 
searched  all  his  father's  books  and  papers, 
states  his  belief,  that  from  the  vear  1764  till 
1766,  a  conveyance  was  "probably  not 
368  desired  by  *William  Black,  but  sus- 
pended in  order  to  be  made  immediately 
to  a  purchaser,  who  seems  during  this  period 
to  have  been  sought  for."  The  evidence  of 
of  intention  therefore  arising  out  of  these 
circumstances  falls  very  strongly  within  the 
reason  of  a  distinction  taken,  as  a  general 
one,  (but  since  exploded.)  by  Sir  Joseph 
Jekyll  in  the  case  of  Banks  v.  Sutton; 
namely,  that  although  a  wife  is  dowableof  a 
trust  created  by  a  stranger,  she  is  not 
dowable  of  one  created  by  her  husband; 
because  in  the  latter  case,  (otherwise  in  the 
former,)  the  husband  is  presumed  to  have 
intended  to  bar  her  dower.  On  no  other 
ground  than  the  existence  of  such  an  inten- 
tion in  the  case  before  us,  can  the  abandon- 
ment by  Mr.  Black,  of  his  purpose  to  obtain 
a  deed  to  himself,  from  and  after  the  time  of 
his  marriage  be  rationally  accounted  for. 

If,  therefore,  it  is  not  necessary  (under 
the  later  and  more  approved  decisions)  for 
the  appellants  to  array  this  evidence  of  inten- 
tion against  the  claim  of  the  appellees,  there 
is  certainly,  on  the  other  hand,  no  ground  of 
intention  existing  in  the  present  case,  which 
can  be  brought  to  act  in  their  favour.  The 
question  then  must  be  decided  as  a  general 
one. 

But  for  the  elaborate  decree  of  the  Chan* 
cellor,  in  the  case  before  us,  and  the  opinion 
just  delivered  by  the  Judge  who  preceded  me, 
I  should  have  deemed  it  unnecessary  to  ha?e 
consumed  much  time,  in  deciding  a  case  so 
plain  ;  for  I  hold  it  to  be  extremely  clear, 
that,  prior  to  our  act  of  1785,  a  woman  wu 
not  dowable  of  a  trust  estate.    These  re- 
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spectable  opiuioaa  have  imposed  on  me  the 
task  of  investigating  the  subject  somewhat 
at  large  ;  and  it  may  not  be  unuseful,  in  a 
case  of  such  importance,  to  state  the  authori- 
ties and  reasons  which  have  confirmed  my 
former  opinion.  I  will  first  refer  to  some 
adjudged  cases  upon  this  subject,  and  then 
notice  the  corroborative  opinions  of  some 
elementary  writers  of  high  respectability. 
The  cases  which  I  shall  cite  have  been  some 
of  them,  considered  en  masse,  inapplicable 
to  the  case  before  us,  by  the  Judge  who  has 
gone    before  me.    I  differ  from    him, 

369  however,  in  this  ^particular,  as  far  as 
I  do  in  respect  of  the  authoritv  and 

application  of  the  case  of  Dobson  v.  Taylor, 
notwithstanding  the  encomium  he  was 
pleased  to  pronounce  on  it,  and  the  Court 
who  decided  it. 

With  this  preliminary  observation  I  proceed 
to  examine  some  of  the  cases  and  authorities. 
In  the  case  of  Bottomly  v.  Fairfaz,(a)  it  was 
held  that  if  a  husband  before  marriage  con- 
veys an  estate  to  trustees  in  such  a  manner 
as  to  put  the  legal  estate  out  of  him,  though 
the  trust  be  limited  to  him  and  his  heirs,  of 
this  trust-estate  his  wife  shall  not  be 
endowed.  It  is  not  easy  to  discern  a  differ- 
ence between  that  case  and  the  one  at  bar, 
unless  it  be  said  (in  conformity  to  the  distinc- 
tion before  noticed  to  have  been  taken  and 
since  exploded)  that  the  trust  in  the  case  at 
bar  was  created  by  a  stranger,  and  in  the  case 
of  Bottomly  v.  Fairfax  by  the  husband  him- 
self :  but  it  is  certain  that,  in  both  cases, 
the  trust  was  created  by  the  husband  :  in  the 
last  case,  it  is  true,  by  making  a  positive  con- 
veyance in  trust  ;  in  the  case  at  bar,  by 
merely  omitting  to  procure  a  legal  convey- 
ance. The  husband,  however,  is  the  efficient 
person  in  both  cases,  and  the  difference  does 
not  exist  in  substance  but  merely  in  form. 
If  that  exploded  distinction  could  ever  have 
justly  applied  to  any  case,  it  must  have  been 
to  one  wherein  the  husband  was  merely  pas- 
sive, one  in  which  the  "trust  descends  or 
comes"  from  another  (see  Godwin  v.  Wins- 
more,  post)  who  could  not  be  presumed  to 
have  intended  to  bar  dower.  That  is  not  the 
case,  in  the  present  instance  :  but  if  the  hus- 
band were  even  considered  as  merely  passive, 
touching  this  estate  in  its  origin,  the  before 
mentioned  testimony  shews,  that  from  and 
after  his  marriage,  he  came  forward  and 
wished  (by  waiving  a  conveyance  to  himself) 
to  keep  up  the  trust-estate,  until  it  became  a 
legal  one  in  his  vendee,  Kirkpatrick,  by  an 
immediate  conveyance  to  him  from  his 
vendor  M'Rae. 

The  case  of  Banks  v.  Sutton, (b)  decided  by 

Sir  Joseph  Jekyll,   Master  of  the  Rolls,  in 

1732,  was  in  substance  as  follows.    Hancock 

mortgaged  land  in  fee  to  Ward.    Hancock 

afterwards  devised  his  real  and  per- 

370  sonal  estate  to  Sir  W.  Ellis,  *in  trust,  to 
pay  debts  and  legacies,  Ac.  and  then  to 

settle  on  Robert  Sutton  and  his  heirs,  on  his 
attaining  the  age  of  twenty-one  years,  a 
moiety  of  his  estate.  Hancock  died.  Ellis 
entered  on  the  lands,  and  possessed  the  per- 
sonal estate ;  paid  off  the  mortgage,  and 
took  assignment  of  it  to  himself,  &c.  Robert 
Button  attained  the  age  of  twenty-one,  and 
married  :  the  estate  was  not  settled  on  him  ; 


and  after  his  death,  his  widow  was  decreed 
her  dower  in  the  trust-estate,  and  in  the 
equity  of  redemption  of  the  mortgage.  That 
case  was  very  elaborately  argued  by  the 
Master  of  the  Rolls,  but  has  been  since  over- 
ruled. If,  however,  ii  were  not  so,  it  would 
be  no  authority  against  the  present  appel- 
lants. As  to  the  dower  in  the  general  trust- 
estate,  it  was  decreed  on  the  ground  that 
that  estate  had  been  created  by  a  stranger, 
(Hancock,)  from  which  circumstances  it  was 
argued  that  no  intention  to  bar  dower  could 
be  inferred ;  and  also  on  the  ground  that  a 
time  was  limited  for  conveying  the  legal 
estate,  viz.  Robert  Sutton's  attaining  twenty- 
one  years  of  age,  and  had  arrived  in  the  life- 
time of  the  plaintiff's  husband;  and  it  was 
decided  that  the  principle,  that  what  was 
agreed  to  be  done  should  be  construed  as  if 
it  were  done,  sustained  the  claim  of  the 
widow.  In  both  these  respects  that  case  is 
different  from  our's ;  (but  if  it  were  not  so, 
both  those  grounds  of  decision  have  been 
overruled ;)  for  1st.  In  our  case  no  time  was 
limited  (nor  had  arrived,  during  the  mar- 
riage) for  the  legal  conveyance  to  be  made  ; 
and  2dly.  The  trust-estate  was  here  created 
by  the  husband,  originally  ;  or  if  this  be  not 
so,  his  intention  to  dispense  with  a  legal 
conveyance  to  himself,  commenced  with  his 
marriage,  and  continued  during  the  whole 
period  thereof.  Admitting,  therefore,  that 
this  decision  (in  Banks  v.  Sutton)  was  cor- 
rect, as  applying  to  that  particular  case,  it 
would  not  embrace  the  case  before  us.  This 
is  made  more  manifest  by  the  following  pas- 
sage in  the  opinion  of  the  Master  of  the 
Rolls :  '*but  after  all  these  reasons  and 
authorities,  I  must  declare  that  I  would  not 
take  upon  myself  to  determine  whether 
371  a  wife  should  *have  dower  out  of  a 
trust  of  inheritance,  where  it  is  created 
not  by  the  husband,  but  by  some  other  per- 
son," (he  had  previously  said  that,  of  a  trust 
created  by  the  husband,  the  wife  shall  not 
have  dower,)  '*and  no  time  limited  for  con- 
veying the  legal  estate  :  when  that  comes  to 
be  the  case  it  will  be  time  enough  to  do  it ; 
but  the  present  differs  very  much  from  the 
common  case  of  trust-estates,  in  that  there  is 
a  time  limited  for  conveying  the  legal  estate, 
and  that  time  come  in  the  life  of  the  plain- 
tiff's husband."  As  to  his  decision,  that  the 
wife  was  dowable  of  the  equity  of  redemption 
of  the  mortgage  in  fee,  that  is  not  the  case 
before  us ;  it  is,  however,  but  another  side 
of  the  same  question,  (for  a  mortgagor  in 
fee,  after  the  mortgage  money  is  paid,  is  a 
cestuy  que  trust  of  the  inheritance,)  (c)  and 
has  since  been  often  overruled. 

In  the  case  of  Chaplin  v.  Chaplin,  in  1733, 
(d)  it  was  decided  by  Lord  Chancellor  Talbot, 
after  much  debate  and  consideration,  that 
the  wife  of  a  tenant  in  tail  in  trust  of  a  rent 
(created  by  a  stranger)  was  not  entitled  to 
dower  in  it.  After  taking  up  the  case  of 
Banks  v.  Sutton  and  the  cases  therein  cited, 
and  giving  answers  to  (or  overruling)  them 
all,  he  proceeds  to  say,  "that  a  woman  is  no 
more  dowable  of  a  trust  now  than  she  was  of 
a  use  before  the  statute ;  that  it  had  been 
the  constant  practice  of  conveyancers, 
agreeably  thereto,  to  place  the  legal  estate 
in   trustees  on  purpose  to    prevent  dower ; 
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wherefore  it  would  be  of  most  dangerous 
consequence  to  titles,  and  throw  things  into 
confusion,  contrary  to  former  opinions  and 
the  advice  of  so  many  eminent  and  learned 
men  to  let  in  the  claim  of  dower  upon  trust 
estates  ;  that  he  took  it  to  be  settled  that  the 
husband  should  be  tenant  by  the  curtesy  of  a 
trust,  though  the  wife  should  not  have  dower 
thereof;  for  which  diversity  as  he  could  see 
no  reason,  neither  should  he  have  made  it ; 
but  since  it  had  prevailed,  he  should  not 
alter  it ;  that  there  did  not  appear  to  be  so 
much  as  one  single  case,  where,  abstracting 
from  all  other  circumstances,  it  had  been 
determined  there  should  be  dower  of  a 
trust ;"  and  he  dismissed  the    bill  so 

372  far  as  it  claimed  ^dower  in  the  trust  in 
question.     The  reporter    adds,    in     a 

note,  that  afterwards,  in  the  case  of  Shepherd 
V.  Shepherd,  (March,  1735, 1736,)  heard  before 
Lrord  Talbot,  the  same  point  coming  in 
question,  the  Attorney-General  and  Mr. 
Fazakerley,  who  were  of  counsel  with  the 
widow,  apprehended  it  to  have  been  so 
clfearly  settled  by  the  above  resolution,  that 
they  both  declined  speaking  to  it. 

In  the  case  of  the  Attorney-General  v. 
Scott,  (in  1735,)  before  the  same  Chancellor, 
(a)  it  was  decided  that  the  widow  of  a  cestuy 
que  trust  of  an  estate  in  fee  which  was  mort- 
gaged was  not  entitled  to  dower.  The  case 
of  Banks  v.  Sutton  and  others  being  cited, 
the  Lord  Chancellor  said,  "The  question  is 
very  considerable,  and  very  proper  to  be 
settled.  Dower  is  properly  a  legal  demand, 
and  here  the  estate  is  limited  to  trustees  and 
their  heirs,  to  the  use  of  them  and  their 
heirs  ;  so  that  it  is  actually  executed  in  the 
trustees,  and  whatever  comes  after  can  only 
be  looked  upon  as  an  equitable  interest :  for 
there  cannot  be  a  use  upon  a  use.  The 
question  therefore  is,  whether  the  feme  of 
the  devisee  shall  be  entitled  to  dower  at  law  ? 
No  dower  was  of  a  use  before  the  statute  ;  it 
being  entirely  a  legal  demand  ;(b)  and  then 
how  can  she  be  dowable  of  a  trust  after  the 
statute,  since  no  difference  can  be  assigned 
between  a  trust  now  and  a  use  before  the 
statute,  and  Courts  of  Equity  must  follow 
the  same  rules  now  as  to  trusts,  as  prevailed 
before  the  statute  as  to  uses.  How  the 
difference  now  received  between  tenant  by 
the  curtesy  and  tenant  in  dower  ever  came 
to  be  established  I  cannot  tell ;  but  that  it  is 
established  is  certain  ;  nor  have  I  heard  of 
any  case  cited  to  the  contrary,  but  that  of 
Fletcher  v.  Robinson,"  (a  case  much  relied 
on  in  Banks  v.  Sutton,  and  overruled  in  the 
case  of  Chaplin  v.  Chaplin,)  which  was 
determined  upon  another  reason  that  does 
not  affect  the  present  case.  That  of  Bot- 
tomly  V.  Fairfax  (ante)  is  an  exact  authority 
that  a  woman  shall  not  be  endowed  of  a 
trust,  and  the  received  practice  of  insert- 
ing trustees  to  bar  dower  would  otherwise 
be  of  no  signification.  For  me,  therefore, 
to  do  a  thing  merely  upon  the  author- 

373  ity  of  *an  obscure  case,  (Fletcher  v. 
Robinson,)    which  does  not  seem    to 

have    been    determined    upon     that    point 
neither,  and  that  might,  perhaps,  shake  the 
settlements  of  500  families,  is  what  I  cannot 
answer  to  my  conscience." 
When  the  I^ord  Chancellor  here  says  that 
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he  has  not  "heard  of  any  case,  cited  to  the 
contrary,"  it  is  evident  that  he  did  not  con- 
sider the  case  of  Banks  v.  Sutton,  as  going 
to  the  general  doctrine ;  and  thus  his  con- 
struction thereof  accords  with  the  ideas  I  have 
before  stated  upon  that  subject. 

The  case  of  Godwin  v.  Winsmore,  in  1742, 
(c)  before  I^ord  Chancellor  Hardwicke,  was 
a  bill  by  a  widow  for  a  customary  estate. 
The  husband's  father  bought  the  lands  which 
were  conveyed  to  him  and  D.  and  the  heirs 
of  the  father :  the  father  dies  after  devising 
the  lands  to  the  husband  in  tail :  D.  survived 
the  husband :  the  bill  was  dismissed ;  and^ 
by  the  I^ord  Chancellor,  "it  is  an  established 
doctrine  now  that  a  wife  is  not  dowable  of  a 
trust-estate  :  indeed  a  distinction  is  taken  in 
Banks  v.  Sutton,  in  regard  to  a  trust  where 
it  descends  or  comes  to  the  husband  from 
another,  and  is  not  created  by  himself ;  bnt 
I  think  there  is  no  ground  for  such  a  distinc- 
tion, for  it  is  going  on  suppositions  which 
hold  on  both  sides  ;  and  at  the  latter  end  of 
the  report  Sir  Joseph  Jekyll  seems  to  be  very 
diffident  of  himself,  and  rested  chiefly  on 
another  point  of  equity  ;  so  that  it  is  no  au- 
thority in  this  case.  But  there  is  a  late 
authority,  in  direct  contradiction  to  the  dis- 
tinction above  taken  in  Banks  v.  Sutton, 
before  Ix)rd  Talbot ;  the  case  of  the  Attorney- 
General  V.  Scott."     ^ante.) 

In  the  case  of  Casborn  v.  Inglis,  (1737,)(d) 
Lord  Hardwicke  held,  that  if  a  woman  seised 
of  land,  mortgage  it,  and  marries,  and  the 
mortgage  be  not  redeemed  during  the  cov- 
erture, the  husband  shall  be  tenant  by  the 
curtesy :  he  admits  the  distinction  before  no- 
ticed between  curtesy  and  dower,  and  says 
that  "if  any  innovations  were  to  be  made, 
it  would  be  the  nearest  way  to  right,  to  let 
in  the  wife  to  dower  of  a  trust-estate,  and 
not"  (as  was  contended)  "to  exclude  the 
husband  from  being  tenant  by  the 
374  curtesy  of  *"it."  And  in  Dixon  v.  Sa- 
ville,  in  1783,(e)  it  is  directly  decided 
that  where  the  husband  died  seised  of  the 
premises  in  fee,  the  estate  being  mortgaged 
in  fee  before  the  marriage,  and  still  continn- 
ing  so,  the  wife  is  not  entitled  to  dower.  It 
was  so  decided,  notwithstanding  the  hus- 
band had  made  no  provision  for  his  wife,  ex- 
cept by  giving  her  a  carriage  and  horses, 
thinking,  as  his  counsel  argued,  that  his 
wife  would  be  entitled  to  dower :  and  the 
Chancellor  very  briefly  said  that  the  "Jaw 
was  so  much  settled  that  he  thought  it  wrong 
to  discuss  it,  and  that  the  argument  in  the 
cases  cited"  (on  behalf  of  the  wife)  "has  gen- 
erally sprung  from  compassion."  In  that 
case  the  argument  from  compassion  emi- 
nently existed  and  yet  was  overruled; 
whereas,  in  our  case,  the  wife  had,  by  the 
will  of  her  husband,  an  ample  provision, 
which,  however,  she  rejected,  and  is  now  in 
possession  of  her  legal  share  of  his  estate. 
In  that  case,  too,  the  husband  was  not  only 
seised  of  the  land  during  the  coverture,  but 
died  seised  ;  whereas,  in  the  case  at  bar,  al- 
though the  husband  was  entitled  to  the  land 
during  the  coverture,  he  did  not  die  seised, 
but  on  the  contrary  had  sold  it  for  a  valua- 
ble consideration  duly  received ;  a  part  of 
which,  either  in  the  shape   of  real  or  per- 
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«onal  estate,  the  appellees  are  probably  at 
this  moment  enjoying.  That  case  then  is 
stronger  than  the  one  before  us,  and  would 
seem  to  be  a  conclusive  authority. 

As  to  the  case  of  Dobson  v.  Taylor,  April 
General  Court,  1751,(a)  it  was  eminently  a 
case  of  compassion.  The  wife  of  Anderson, 
in  consideration  of  this  dower  in  the  equita- 
ble interest,  parted  with  her  thirds  in  other 
lands  sold  by  her  husband ;  whence  it  was 
argued  that  the  wife  was  a  purchaser  of  the 
interest  in  question  ;  and,  besides,  her  hus- 
band had  died  insolvent,  so  that  she  would 
have  been  wholly  destitute  of  support  had 
she  not  prevailed  in  this  instance.  It  is  also 
to  be  remarked  that  Anderson,  the  husband, 
died  **af ter  the  time  Taylor  was  to  convey" 
the  houses,  which  is  a  circumstance  very 
much  relied  on  by  the  Master  of  the  Rolls, 
in  the  case  of  Banks  v.  Sutton,  as  before 
mentioned ;  whereas.,  in  the  case  before 
us,    no    time     was    limited    for    the 

375  ^conveyance,     nor   consequently    had 
arrived     during    the    coverture.       In 

these  respects,  however,  the  case  of  Dobson 
V.  Taylor  is  widely  different  from  the  case 
before  us:  respecting  this  case  I  can  say 
with  lyord  Talbot,  in  the  case  of  Chaplin 
V.  Chaplin,  (ante,)  that  *4t  i^  not  a  case  in 
which  abstracting  from  all  other  circum- 
stances, it  has  been  determined  that  there 
should  be  dower  of  trust.'*  Admitting, 
therefore,  the  authority  of  the  old  General 
Court,  to  establish  the  law  on  this  subject, 
in  derogation  of  the  decisions  of  the  Court 
of  dernier  resort,  in  England,  and  admit- 
ting also  the  correctness  of  the  decision  as 
it  applied  to  that  particular  case,  (neither 
of  which  admissions  am  I  at  present  pre- 
pared to  make,  it  does  not  follow  that  that 
decision  is  a  conclusive  authority  for 
the  appellees,  in  the  case  before  us. 

On  the  subject  of  precedents,  I  will  beg 
leave  to  say,  that  it  has  never  been  pre- 
tended that  the  decisions  of  the  old  General 
Court  have  been  considered  conclusive  s^s  to 
rules  of  property,  except  in  relation  to  sub- 
jects peculiar  to  Virginia,  (slaves  for  ex- 
ample, )  or,  perhaps,  on  other  subjects  where 
there  has  been  a  series  of  uniform  decisions 
in  that  Court,  establishing  the  rule,  and 
none  of  which  have  been  reversed  by  the 
Court  of  dernier  resort  in  England.  The 
most  that  has  been  contended  for  is,  to 
place  those  decisions  on  as  high  ground  as 
the  decisions  in  the  Courts  of  Westminster- 
Hall  in  England :  (See  the  opinion  of  Judge 
Pendleton,  in  Wallace  v.  Taliaferro,  2  Call, 
489,)  but,  as  a  series  of  uniform  decisions 
by  those  Courts,  would  undoubtedly  over- 
rule a  solitary  decision  by  oi^e  of  them, 
(which  by  being  single  has  perhaps  not 
grown  into  a  rule  of  property,)  and,  espe- 
cially, when  it  is  distinguishable  from  the 
other  cases  in  particular  and  miterial  cir- 
cumstances; so,  undoubtedly,  would  such  a 
series  of  decisions  by  those  Courts  over- 
rule a  single  decision  of  the  latter  class 
made  by  a  coequal  Court  in  this  country, 
whatever  may  be  the  case  of  single  and  re- 
cent decisions  which  have  neither  been  long 
acquiesced  in,  nor  grown  into  rules  of  prop- 
erty. The  sanction  of  this  Court  in  rela- 
tion   to     ^^  uniform    decisions    which 

376  establish  *rules  of  property"  has  been 


(a)  MS.  Rep.  by  J.  Randolph. 


given  in  many  cases;  of  which  those 
of  Minnis,  Executor  of  Aylett,  v.  Aylett,  (b) 
and  Boswell  v.  Jones,  (c)  and  which  are 
strong,  are  at  present  recollected.  As  to 
the  ideas  of  the  English  Courts  on  this 
subject  of  precedents,  it  will  be  seen  that 
Lord  Chancellor  King  declared  in  Chaun- 
cey's  case,(d)  that  he  was  not  for  breaking 
in  upon  a  general  rule,  although  he  did  not 
himself  see  the  propriety  of  it:  that,  in 
Dawes  v.  Ferrers,  (e)  the  Lord  Chancellor 
interrupted  the  plaintiff's  counsel,  saying  he 
would  never  suffer  the  bar  to  dispute  what 
was  the  foundation  and  landmarks  of  the 
law ;  though  what  they  contended  for  might 
be  reasonable  if  it  were  then  to  be  first  ad- 
judged, yet,  whatever  the  law  was,  pro- 
vided it  were  known  and  certain,  it  would 
be  well  for  the  subject,  though  in  some 
particular  instances,  it  might  be  unreason- 
able; that  in  Dormer  v.  Parkhurst,(f)  it 
was  said  to  be  the  less  evil  to  make  a  con- 
struction even  contrary  to  the  rules  of  the 
common  law,  than  to  overthrow  100,000 
titles;  and  that  in  Evelyn  v.  Evelyn, (g)  it 
is  held  that  *' successive  determinations 
make  the  law."  To  these  I  will  add  the 
doctrine  of  Judge  Blackstone  on  this  sub- 
ject ;(h)  **that  precedents  and  rules  must  be 
followed,  unless  fatly  absurd  and  unjust; 
for  although  their  reason  be  not  obvious  at 
first  view,  yet  we  owe  such  a  deference  to 
former  times  as  not  to  suppose  that  they 
acted  wholly  without  consideration.*' 
These  are  a  few  of  the  innumerable  in- 
stances to  be  found  in  the  books,  of  a  rev- 
erence for  decisions,  and  rules  of  property 
which  have  been  established  by  the  concur- 
rent decisions  of  successive  Judges,  and 
acted  under,  for  a  long  series  of  time.  They 
ought  to  be  adhered  to  as  the  sine  qua  non 
of  all  certainty  and  stability  in  the  law, 
the  private  opinion  of  any  single  Judge  to 
the  contrary  notwithstanding. 

I  come  next  to  the  corroborative  opinions 
of  certain  elementary  writers,  of  high  re- 
spectability. 

In  the  treatise  of  equity,  on  which  Eon- 
blanque  has  annotated,  which  was  pub- 
lished in  1737,  and  is  a  work  of  great  merit, 

it  is  said,  (vol.  2,  p.  103,)  that  dower 
377      is  not  allowed  *out  of  a  trust  estate, 

nor  was  it  anciently  of  a  use^  though 
no  manner  of  reason  can  be  given  for  it  if 
it  were  res  Integra ;  but  that  the  authorities 
are  clearly  so,  and  it  would  overturn  many 
settlements  to  make  an  alteration  in  it;  and 
in  the  notes  by  Eonblanque  it  is  said  to  be 
now  settled  that  there  shall  be  no  dower  in 
a  trust-estate  of  inheritance  whether  created 
by  the  husband  or  a  stranger;  and  that  it 
will  not  differ  the  case,  if  the  husband  has 
even  obtained  a  decree  directing  the  trus- 
tees to  convey  to  him  the  legal  estate ;  and 
in  Ryal  v.  Rowle,(i)  it  is  said  by  Lord 
Hardwicke,  that  the  only  case  in  which  as 
to  rules  of  property,  Courts  of  Equity  do 
not  follow  the  law  is  that  a  woman  is  not 
dowable   of  a  trust-estate.     In  1  Fonb.  414, 


(b)  1  Wash.  303. 

(C)  Ibid.  822. 

;d)  1  P.  Wms.  410. 

,e)  2  P.  Wms.  2. 

:f)  8  Atk.  6. 

(ff)  Ibid.  140. 

(li)  1  Black.  Com.  70. 

(i)  1  Vesey,  367. 
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it  18  said  that  money  decreed  to  be  laid  out 
in  land  is  considered  as  land,  (on  the  princi- 
ple that  what  is  agreed  to  be  done  shall  be 
considered  as  done, )  inter  alia,  so  as  to  be 
subject  to  the  curtesy  of  the  husband,  but  it 
will  not  entitle  a  woman  to  dower. 

In  2  Black.  Com.  128,  it  is  said  that  ten- 
ant in  dower  is  where  the  husband  is  seised 
of  an  estate  of  inheritance,  &c.  and, 
again, (a)  the  Courts  now  consider  trusts 
either  when  declared  or  resulting  by  impli- 
cation as  equivalent  to  the  legal  ownership, 
&c.  except  that  they  are  not  yet  subjected 
to  dower;  more,  the  author  adds,  from  a 
cautious  adherence  to  some  hasty  precedents 
than  for  many  well  grounded  principle.  It 
is  true  that  I  have  seen  no  good  reason 
assigned  for  the  exclusion  of  the  case  of 
dower:  but  the  foregoing  cases  shew  that 
the  law  on  this  subject,  if  it  arose  origi- 
nally from  hasty  precedents,  has  since  been 
established  by  the  solemn  and  deliberate 
adjudications  of  some  of  the  greatest  Chan- 
cellors who  ever  held  the  seals  in  England. 
These  numerous  and  uniform  ^decisions, 
would  seem  to  conclude  this  question.  But, 
before  I  dismiss  the  subject,  I  will  beg 
leave  to  avail  myself  of  the  testimony  of  a 
late  writer  of  our  own  country  respecting  it. 
In  the  new  edition  of  Black.  Com.  vol.  2, 
p.  128,  the  editor,  after  transcribing,  in 
his  note,  the  act  of  1785,  upon  this  subject, 
adds,  *4n  curtesy  the  law  seems  to 
have  always  been  that  a  husband 
378  *might  be  tenant  by  the  curtesy  of  a 
trust-estate,  in  some  cases  where  a 
wife  would  not  be  endowed  of  such  an  es- 
tate :  for,  if  the  wife,  make  a  mortgage  in 
fee  before  marriage,  (Casborn  v.  Inglis, 
ante,)  the  husband  shall  be  tenant  by  the 
curtesy  of  the  equity  of  redemption ;  but, 
if  the  husband  had  made  a  mortgage  in 
fee,  and  afterwards  marrieu,  the  wife  could 
not  be  endowed  of  this  equity  of  redemp- 
tion, "(b)  Again,  in  p.  131,  after  again 
inserting  the  act  gf  1785,  he  adds,  **In  conse- 
quence of  this  act  it  would  seem  that  a  wife 
might  now  be  endowed  of  a  trust  estate  in 
some  cases  where  it  was  formerly  held,  that 
she  could  not  be  endowed."  The  editor 
then  states  several  cases  of  trust-interests, 
in  which  he  supposes  she  is  now  dowable, 
and  in  which  it  had  been  formerly  decided 
otherwise ;  and  adds,  **In  the  case  last  cited, 
(Godwin  v.  Winsmore,  ante,)  Ziord  Hard- 
wicke  lays  it  down  as  an  established  doc- 
trine, at  that  day  that  a  wife  is  not  dowable 
of  a  trust-estate,  and  that  she  was  not 
dowable  of  a  use  before  the  statute  of  27 
Hen.  VIII."  and  in  p.  337,  after  again 
transcribing  the  act  of  1785  on  this  subject, 
the  editor  adds,  **By  this  act  the  Question 
frequently  agitated  in  the  English  Courts 
of  Equity,  viz.  whether  a  widow  be  dowa- 
ble of  a  trust -estate,  seems  to  be  decided." 
If  any  thing  further  was  necessary  to  shew 
that  by  the  act  of  1785,  the  law  on  this 
point  was  altered,  and  that  aid  might  be 
derived  from  the  terms  of  the  act  itself. 
They  are  that  "where  any  person,  to  whose 
use,  or  in  trust  for  whose  benefit  another 
is  or  shall  be  seised  of  lands,  tenements, 
or  hereditaments,  hath  or  shall  have  such 
inheritance  in    the   use   or  trust  ad  that,  if 


(a)  Ibid.  187. 

(b)  1 


it  had  been  a  legal  right,  the  husband  or 
wife  of  such  person  would  have  been  en- 
titled to  curtesy  or  dower,  such  husband  or 
wife  shall  have  and  hold,  and  maj,  by 
remedy  proper  in  similar  cases,  recover 
curtesy  or  dower  of  such  lands,  tenements* 
or  hereditaments."     (V.  L.  1785,  c.  62.) 

This   statute,    in  its   nature  prospective, 
does    not    purport    to   be  a  declaratory  act ; 
the  character  of  which  is  that,  **for  avoid- 
ing aH  doubts  and  difficulties,  it  de- 

379  Clares  what  the  *common  law  is  and 
ever  hath  been,  "(c)  It  docs  not  at- 
tempt the  vain  purpose,  as  some  of  our  acts 
have  sometimes  done,  by  express  words,  to 
impugn  and  reverse  the  antecedent  deci- 
sions of  the  Courts.  It  merely  goes  to  alter 
the  law  in  question,  as  to  all  those  cases 
in  which  the  rule  as  antecedently  settled. 
might  be  at  variance  with  ,the  standard  set 
up  by  this  act. 

Sensible  as  I  am  that  this  great  qaes- 
tion,  shaken  by  the  decree  in  the  present 
case  and  the  opinion  just  delivered,  ought 
for  the  public  good  to  be  fairly  met  and 
promptly  decided,  I  have  thus  chosen  to  go 
somewhat  at  large  into  it.  I  am  not  snre 
that  this  was  absolutely  necessary  in  order 
to  sustain  th^  case  of  the  appellants  in  the 
present  instance.  Several  subordinate 
points  were  made,  which  it  will  not  be 
necessary  for  me  to  decide,  (nor  have  I 
duly  considered  them,)  unless  the  opinion 
of  the  Court  were  adverse  to  my  own 
upon  the  principal  question.  This  Court 
having  imposed  upon  it  the  immense 
responsibility  of  settling  the  law  of  the 
country,  (as  well  as  deciding  the  causes  of 
the  suitors,)  I  am  sensible  that  great  mis- 
chief may  result,  as  well  from  deciding 
too  much,  as  from  taking  too  wide  a  range 
in  relation  to  what  ought  properlj  and 
necessarily  to  be  decided.  For  this  rea- 
son, I  shall  pass  by,  for  the  present,  sev- 
eral topics  which  were  urged  in  the 
argument,  and  several  which  are  contained 
in  the  Chancellor's  decree.  In  that  decree, 
however,  there  is  one  topic  which  I  cannot 
entirely  pretermit. 

The  decree  states,  that  English  Chancel- 
lors, for  reasons  peculiar  to  that  country,  or 
not  existing  in  this,  have  denied  the  appli- 
cation of  the  maxim,  **that  what  is  agreed 
to  be  done  shall  be  considered  as  done," 
to  the  claim  of  dower,  though  they  have 
admitted  it  to  favour  an  estate  by  the  cur- 
tesy. That  venerable  Judge  may  have 
known  the  peculiar  reasons,  which  existed 
in  England,  and  do  not  exist  here,  support- 
ing the  distinction  as  in  that  country,  al- 
though the  preceding  authorities  shew  that 
the  eminent  Chancellors  and  writers  I  have 
quoted,  were  ignorant  of  such  reasons. 
They  took  it  up,  as  I  shall,    as  a  rule 

380  of  property,  *which   has    been  estab- 
lished, and  which   it   is   essential  to 

the  peace  of  the  nation  should  be  adhered 
to.  If,  however,  in  the  darkness  in  which 
I  am  enveloped,  as  to  the  reasons  of  the 
rule,  I  should  indulge  myself  in  conjecture, 
I  should  say,  without  hesitation,  that  the 
reasons  were  perhaps  more  strong  in  favour 
of  the  claim  of  dower  in  trust-estates  in 
England  than  in  this  country.  In  this  new 
country  where  many  people  hold  their  lands 
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by  patent  rights,  where  the  deeds  of  con- 
veyance are  usually  extremely  simple,  and 
conveyances  in  trust  very  rare,  it  is  evident 
that  widows  would  more  generally  be  en- 
titled to  dower  (under  the  existence  of  the 
principle  in  question)  in  our  country  than 
in  Kngland.  In  that  country,  settlements 
in  trust,  with  all  the  paraphernalia  of 
conveyancing,  appear  every  day  in  all  their 
variety:  the  right  by  patent  is  obsolete 
through  lapse  of  time,  and  the  simple 
modes  of  conveyance  are  comparatively 
rare.  The  interests  of  dower  therefore 
called  much  more  lo^idly  for  a  change  of 
the  rule  in  that  country  than  in  this.  But, 
while,  for  the  foregoing  reasons,  in  this 
country,  the  observance  of  the  rule  in  ques- 
tion would  but  seldom  have  deprived  a 
widow  of  her  dower  in  lands  permanently 
oivned  by  her  husband,  the  relaxation  of  it, 
prior  to  the  commencement  of  the  act  of 
1785,  and  its  operation  since,  would,  per- 
haps, in  many  cases  where  imperfect  titles 
to  lands  not  intended  by  the  husband  for 
permanent  ownership  have  passed,  or  may 
pass,  through  many  hands,  as  a  species  of 
merchandise,  and  on  the  transfer  of  which 
the  husband  has  received,  or  may  receive,  a 
valuable  consideration,  which  has!enured, 
or  may  enure,  to  the  benefit  of  the  wife, 
(as  in  the  case  before  us, )  clog  those  trans- 
fers with  innumerable  claims  of  dower,  and 
otherwise  be  productive  of  infinite  litiga- 
tion and  injustice. 

The  position  taken  by  the  Judge  who 
preceded  me,  that  the  paying  for  this  land, 
and  gaining  possession  of  it  by  Black,  con- 
veyed to  him  a  legal  estate  in  the  premises, 
is  at  least  a  new  idea  in  this  country ;  it  is 
at  least  a  new  discovery.  While  hundreds 
of  bills  in  equity  have  been  brought  to 
coerce  deeds,  under  like  circum- 
381  stances,  it  is  presumed  *that  no  man, 
for  the  last  century  at  least,  has 
supposed  that  he  could  recover  land  in 
ejectment,  on  such  a  title.  That  common 
error,  under  which  all  the  Judges,  all  the 
lawyers,  and  all  the  people  of  this  country 
have  so  long  acted,  must  outweigh  all  spec- 
ulations to  the  contrary,  however  ingenious 
and  elaborate.  In  the  language  of  Black- 
stone,  **we  owe  such  a  deference  to  other 
Judges  and  former  times,  as  not  to  suppose 
that  they  acted  wholly  without  considera- 
tion." This  consideration  ought  to  weigh 
in  this  case,  were  the  words  of  the  act  even 
less  imperious  than  they  are.  In  a  case  so 
plain  it  is  difficult  to  quote  authorities.  I 
believe  however,  that  I  have  one  which 
fully  applies  to  the  case  before  us. 

In  the  case  of  Rowton  v.  Rowton,(a)  the 
fact  was,  that  the  son,  whose  widow 
claimed  dower,  had  removed  to  a  tract  of 
land  at  the  express  instance  of  his  father, 
possessed  it  several  years  during  the  cover- 
ture, and  laid  out  money  and  labouring  im- 
provements, and  died  in  possession  of  it. 
It  was  not  denied,  and  cannot  be,  that  this 
consideration  is  entirely  equivalent  to  that 
of  money  paid.  Notwithstanding  the  cir- 
cumstances aforesaid,  the  father  actually 
recovered  the  premises  from  the  widow  of 
the  son  after  his  death,  in  the  District 
Court  of  Prince  Eklward,  on  the  ground 
that  the  legal  estate  was  in  him.    This  de- 


(a)  1  Hen.  &  Manf .  9SL 


cision  was  acquiesced  in,  and  not  appealed 
from  as  at  law;  but  a  bill  in  equity  was 
brought  to  establish  the  right  of  the  widow 
in  equity,  and  let  her  in  for  dower.  The 
transaction  having  happened  subsequent  to 
the  act  of  1785,  the  widow  claimed  her 
dower  only  under  the  provision  of  that  stat- 
ute; Three  of  the  Judges  overruled  her 
claim;  but  it  was  on  the  ground  of  no  con- 
tract having  been  approved  on  the  father, 
as  they  thought,  for  more  than  a  life  estate 
in  favour  of  the  son :  two  other  Judges 
thought  that  the  son  had  an  equitable  es- 
tate in  fee,  on  the  testimony,  and,  on  that 
ground,  were  in  favour  of  the  dower  under 
the  act  of  1785.  It  never  entered,  however, 
into  the  head  of  any  man  at  the  bar,  or  on 
the  bench  at  that  time,  that  the  son  had  a 
legal  estate  in  the  premises.  The  counsel 
in      opposition      to       the     claim    of 

382  *the  wife,  stated  that  it  was  not  even 
asserted    by    his  adversary    that   the 

son  had  the  legal  estate  in  the  premises; 
nor  was  it  asserted  by  any  of  the  adverse 
counsel,  although  some  of  them  are  at  least 
as  learned  in  the  black  letter  as  is  neces- 
sary. The  same  counsel  also  admitted 
that,  under  the  act  of  1785,  the  widow  was 
entitled  to  dower,  provided  it  should  appear 
that  her  husband  bad  such  an  equity  in  a 
fee-simple  estate  as  would  authorise  a  Court 
of  Equity  to  decree  the  legal  estate ;  which, 
however,  he  denied  to  be  proved  in  the 
cause:  it  never  entered  into  his  head  that  it 
would  be  contended  that  the  son  had  in  fact 
the  legal  estate,  by  reason  of  the  promise, 
the  possession,  and  the  consideration  paid 
for  the  same.  In  deciding  the  case  the 
Judge  who  has  just  spoken,  disclaimed,  in 
effect,  the  position  he  now  advocates,  by 
not  contending  for  it  then  ;  by  contending, 
on  the  contrary,  that  these  circumstances 
entitled  the  son  to  *  *a  performance  of  the 
father's  promise,"  in  a  manner  the  most 
beneficial  for  himself  and  family. 

JUDGE  CARFINGTON,  who  concurred 
in  opinion  with  JUDGE  TUCKER,  says, 
(after  viewing  the  testimony  in  the  same 
light  with  him,)  '*thus  I  think  an  equitable 
title  to  hold  the  land  in  fee-simple  was 
vested  in  the  son." 

I  consider  this  case  as  a  strong  author- 
ity on  this  point ;  it  was  eminently  a  case  of 
compassion;  for  the  wife  was  ^ ^abandoned 
to  want  and  distress"  by  the  decree  of  the 
Court.  No  lawyer  and  no  Judge  contended 
that  the  son  had  more  than  an  equitable  es- 
tate in  the  premises ;  and  the  case  would 
probably  have  been  given  up  on  the  part  of 
the  widow,  but  for  the  intervention  of  the 
act  of  1785 ;  and  yet  there  was  an  agreement 
for  a  fee,  (according  to  the  opinion  of  two 
Judges, )  long  possession  during  the  cover- 
ture, and  money  and  labour  laid  out  and 
expended.  It  did  not,  however,  occur  to 
the  counsel  in  that  case,  (more  than  in  the 
case  before  us,)  that  these  circumstances 
gave  a  legal  estate  to  the  son,  in  the  total 
absence  of  a  deed  or  other  writing.  In 
coming  to  this  conclusion,  the  two  Judges 
in  this  case,  like  their  predecessors  in 
former      times,     no    doubt    had    the 

383  *act  of   1734,    now  relied    on,   before 
them,  as  well  as   the  act  of  1710;  and 

when  we  consider  that  that  act  has  never 
been  relied  on   for  the   purpose    now   con- 
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tended  for,  through  a  long  coarse  of  time, 
either  by  the  bench  or  bar,  it  affords  a 
strong  presumption  that  the  construction 
now  set  upon  it,  by  the  Judge  who  preceded 
me,  is  not  to  be  maintained. 

The  words  of  the  act  of  1710,  which  I 
suppose  to  be  so  imperious,  are,  **that  no 
lands,  tenements,  or  hereditaments  shall 
pass,  alter,  or  change  from  one  to  another, 
whereby  an  estate  of  inheritance  in  fee- 
simple,  fee-tail,  Ac.  shall  be  made  or  take 
effect  in  any  person  or  persons,  or  any  use 
thereof  to  be  made  by  bargain  and  sale, 
lease  and  release,  Ac.  or  other  instrument, 
unless  the  same  be  made  by  writing  in- 
dented, sealed  and  recorded, "  &c.(a)  Is  it 
possible  that  any  words  can  be  more  con- 
clusive than  these,  to  shew  that  no  estate 
of  inheritance  passed  from  Allen  M'Rae  to 
William  Black,  for  want  of  a  writing  in- 
dented and  sealed,  and  that,  consequently, 
his  wife  was  not  entitled  to  dower. 

Such  is  decidedly  my  opinion  upon  the 
general  question.  Some  objections  arising 
out  of  this  particular  case  deserve,  however, 
to  be  briefly  noticed. 

It  is  said  that  the  acceptance  by  Kirkpat- 
rick  of  the  deed  from  Black,  of  May  1773, 
estops  him  and  those  claiming  under  him, 
from  objecting  that  Black  had  not  the  legal 
title.  I  answer  that  equity  is  not  fond  of 
es'toppels,  especially  in  a  case  which  Is  so 
far  from  being  a  case  of  compassion,  that 
the  widow  would  in  fact  get  double  por- 
tions. But  could  that  deed  be  construed  to 
have  that  effect?  It  indeed  amounts  to  a 
complete  covenant,  on  the  part  of  Black,  to 
assure  a  perfect  title ;  but  it  is  remarkable 
that  the  deed  itself  does  not  deduce  the  title 
down  to  Black,  but  stops  at  Allen  M'Rae, 
having  deduced  the  title  no  further.  I  con- 
sider, therefore,  that  both  parties  under- 
stood at  the  time  that  the  legal  title  was 
not  then  in  Black,  but  in  M'Rae,  although 
Black  covenanted  to  procure  and  convey 
one;  and  this  idea    is   fully    supported  by 

the  testimony. 
384  *It  has  been  said  by   counsel,    that 

the  appellees  in  this  case  might  elect 
to  consider  Black  as  a  disseisor,  and  that 
the  wife  of  a  disseisor  is  entitled  to  dower. 
I  shall  not  stop  to  inquire  whether  this 
position  be  tenable  or  not ;  but  it  is  evi- 
dently in  conflict  with  another  ground  of 
title  set  up  in  this  case,  which  is,  that  the 
purchase  in  this  case  for  a  valuable  consid- 
eration, accompanied  with  possession,  con- 
veys a  legal  title.  This  idea  of  election  is 
also  reprobated  by  the  appellees'  own  state- 
ment in  their  bill,  that  they  had  actually 
received  a  deed  for  this  land,  which,  by  ac- 
cident, has  been  lost.  Both  these  grounds 
and  pretensions  are  .entirely  incompatible 
with  the  idea  of  a  disseisin,  which  is  de- 
fined to  be  **a  wrongful  putting  out  of  him 
that  is  seised  of  the  freehold. "(b) 

I  have  thus  viewed  this  claim  of  dower  as 
one  which  (however  founded  in  morality 
and  justice)  must,  as  to  the  extent  thereof, 
be  regulated  by  the  rules  of  law ;  and  that 
we  are  as  much  at  liberty  to  violate  those 
rules,  in  relation  to  the  portion  of  interest 
claimed  for  dower,  as  in  relation  to  the 
nature  and  quality  of  the  estate  out  of  which 


(a)  Old  code  of  Vir.  Laws.  edit,  of  1788,  p.  2W. 

(b)  3  BL  146. 


it  is  to  issue :  I  have  considered  that  the 
law  on  this  subject  is  settled,  perhaps  be- 
yond the  power  of  any  single  case,  and  cer- 
tainly beyond  the  power  of  the  single  and 
varying  case  of  Dobson  v.  Taylor,  to  affect 
or  alter :  that  the  case  before  us,  so  far 
from  being  a  case  of  compassion  on  the 
part  of  the  widow ;  so  far  from  presenting 
the  instance  of  a  widow  destitute  of  all 
other  means  of  support,  as  was  the  fact  in 
the  case  of  Dobson  v.  Taylor ;  presents  the 
spectacle  of  an  application  to  a  Court  of 
E<quity  for  double  portions;  for,  while  the 
appellees  are  actually  enjoying  the  price 
given  as  an  equivalent,  they  demand  also 
their  share  of  the  thing  for  which  that  price 
has  been  received:  I  have  supposed  that 
great  and  unforeseen  clogs  and  mischiefs 
would  result  from  carrying  this  doctrine  to 
the  extent  contended  for  on  the  part  of  the 
appellees,  in  relation  to  a  country  in  which 
lands  held  by  equitable  title  only,  pass,  in 
some  sense,  as  a  species  of  merchandise; 
while,  at  the  same  time,  the  widows  are 
entitled  to  their  share,    under  the  act 

385  of   distributions,    of    the    *price    for 
which  such  lands  have  been  sold;  and 

it  is  also  true  that  almost  all  lands  intended 
for  permanent  ownership,  are  in  this  coun- 
try held  by  perfected  legal  titles;  and  that, 
however  this  may  be  as  a  matter  of  policy, 
and,  whatever  may  be  the  true  construc- 
tion of  the  act  of  1785,  on  this  subject,  that 
act  has  neither  altered,  nor  had  the  Legis- 
lature power  to  alter  the  law,  as  it  related 
to  pre-existing  cases. 

On  a  long  and  deliberate  consideration  of 
the  case,  I  must  therefore  declare  it  as  my 
opinion  that  the  decree  in  question  is  erro- 
neous, and  ought  to  be  reversed,  and  the  bill 
of  the  appellees  dismissed. 

JUDGJJ  FI^KMING.  Two  questions  are 
presented  in  this  case : 

1st.  Whether  William  Black  had  a  legal 
estate  in  the  lot  No.  26,  in  the  town  of  Al- 
exandria, during  this  coverture  with  the 
appellant,  Mrs.  Claiborne?  and  if  not, 

2dly.  Whether  she  is  dowable  of  the  equi- 
table estate? 

With  respect  to  the  flrst  point,  it  is  laid 
down,  Co.  I^itt.  9,  a.  and  121,  b.  and  in 
other  cases  which  have  been  cited,  that 
corporeal  hereditaments,  which  lie  in  liverj 
and  seisin,  either  in  deed  or  in  law,  maj 
pass  to  a  purchaser  for  a  valuable  consider- 
ation, without  deed;  and  it  was  argued, 
that  as  William  Black  purchased  the  lot  in 
question  of  Allen  M'Rae,  paid  the  purchase- 
money,  and,  by  his  agent,  received  rents 
for  the  same,  it  amounted  to  a  seisin  in 
law,  and  vested  the  legal  estate  in  him, 
and  consequently,  that  having  the  title  so 
vested,  during  the  coverture,  his  widow 
was  instituted  to  dower  therein. 

This  position  may  be  correct  at  common 
law,  but  it  appears  to  me  that  our  act  of 
Assembly  of  1748,  which  was  then  in  force, 
and  which  I  conceive  to  be  imperative,  has 
effectually  overruled  the  doctrine.  By  that 
act  it  is  declared  that  ''no  lands,  tenements 
or  hereditaments,  within  the  then  colony, 
shall  pass,  alter,  or  change  from  one  to  an- 
other, whereby  any  estate  of  inheritance  in 
fee-simple,  fee-tail  general  or  special,  or 
any    estate    for    life      or     lives,    or 

386  *any  greater  or   higher  estate,  shall 
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be  made  or  take  effect  in  any  person 
or  persons,  or  any  use  thereof  to  be  made, 
by  bargain  and  sale,  lease  and  release,  deed 
of  settlement  to  uses  of  feoffment,  or  other 
instrument,  unless  the  same  be  made  b}' 
writing,  indented,  sealed  and  recorded,  in 
the  records  of  the  General  Court,  or  of  that 
County  where  the  land  mentioned  to  be 
passed  or  granted  shall  lie,  in  manner  fol- 
lowing, that  is  to  say,  to  be  recorded  within 
eight  months,  where  the  party  making  the 
same  resides  within  the  colony,  and  not 
admitted  to  record  unless  acknowledged  in 
court,  by  the  grantor  in  person,  to  be  his 
or  her  act  and  deed,  or  else  that  proof 
thereof  be  made,  in  open  Court,  by  the 
oaths  of  three  witnesses  at  the  least.  And 
all  deeds,  conveyances,  Ac.  not  made  and 
recorded  according  to  the  directions  of  the 
said  act,  declared  void,  as  to  creditors  and 
subsequent  purchasers,  but  are  nevertheless 
valid  and  binding  between  the  parties  and 
their  heirs,  although  not  recorded."  But 
there  being  no  proof  that  any  deed  or  writ- 
ing ever  passed  between  M'Rae  and  Black, 
for  conveying  the  said  lot,  it  appears  to  me 
that  the  latter  never  had  a  legal  title  to  the 
same,  and  consequently,  that  neither  he, 
nor  any  claiming  title  under  him,  could 
have  maintained  an  ejectment  to  recover 
possession  thereof,  but  must  have  resorted 
to  a  Court  of  "Equity  to  perfect  the  title. 
And  having  an  equitable  title  only,  we  are 
next  to  inquire  whether  the  widow  be  in- 
stituted to  dower  in  the  premises? 

There  have  been  some  contrariety  of 
opinions  on  the  subject  amongst  the  Judges 
in  England,  and  a  distinction  taken  be- 
tween cases  where  dower  is  claimed  against 
the  heir,  and  against  a  purchaser,  in  favour 
of  the  latter.  .The  principal  case  that  seems 
to  favour  the  claim  of  the  appellants,  is 
that  of  Banks  V.  Sutton  ;(a)  but  that  case 
has  been  long  since  overruled  in  a  number 
of  instances;  and  it  seems  now  well  settled 
that  a  wife  shall  not  be  endowed  either  of 
a  trust  estate  of  inheritance,  or  of  an  equity 
of  redemption  of  a  mortgage  in  fee.  And 
Lord  Hardwicke,  in  giving  his  opinion    in 

the  case  of  Godwin  v.  Winsmore,(b) 
387      observed  *that  there    was  no  ground 

for  the  distinction  taken  by  Sir  Jo- 
seph Jekyll,  in  the  case  of  Banks  v.  Sutton, 
in  regard  to  a  trust,  where  it  descends  or 
comes  to  the  husband  from  another,  and 
where  created  by  himself,  as  in  the  case  of 
Bottomly  v.  Lord  Fairfax,  (c)  And  his 
Lordship  cited  the  case  of  the  Attorney- 
General  V.  Scott,  before  Lord  Talbot,  as 
overruling  the  case  of  Banks  v.  Sutton; 
also  Chaplin  v.  Chaplin,  (d)  and  other  cases 
that  have  been  cited.  And  in  a  late  case  of 
Dixon  V.  Saville,(e)  it  was  decided  by  the 
Lords  Commissioners,  Loughborough,  Ash- 
hurst,  and  Hotham,  unanimpusly,  that  a 
widow  is  not  dowable  of  an  equity  of  re- 
demption ;  and  this  in  a  case  too,  where  a 
very  trifling  provision  was  made  for  the 
widow,  by  her  husband's  will,  which  is  not 
the  case  in  the  cause  now  before  the  court, 
as  Mrs.  Claibozne  now  enjoys  a  very  hand- 


(a)  S  P.  Wms.  701. 

(b)  2  Atk.  625. 

(c)  Prec.  In  Cha.  836. 

(d)  8  P.  Wms.  284. 

(e)  Bro.  Ch.  Cas.  826. 


some  dowry  in  her  late  husband's  estate ; 
and  the  contest  is  now  between  her  and  fair 
purchasers,  for  valuable  considerations, 
without  actual  notice  of  her  intermarriage 
with  William  Black.  Indeed  there  has  not 
been,  that  I  recollect,  a  single  case  ad- 
duced, where  a  woman  has  been  endowed  of 
a  mere  equitable  estate  in  the  husband. 

On  these  grounds  then,  and  on  these  au- 
thorities, I  am  of  opinion  that  the  decree  is 
erroneous,  and  ought  to  be  reversed,  and 
the  bill  of  the  complainants  dismissed  with 
costs. 

By  a  majority  of  the  Court,  the  decree  of 
the  Chancellor  reversed,  and  the  bill  dis- 
missed.   

388  *Kirttey  v.  Deck. 

Monday.  Marcb  20.  1800. 

Action  for  Slander— Pleo  of  Justification*— Qeneral 
Replication— When  Repleader  Awarded.!— In  case 
for  Blander,  if  tlie  defendant  plead  tbe  word 
"Justification"  only,  and  the  plaintiff  reply  gener- 
ally, a  verdict  for  the  defendant  should  be  set 
aside,  and  a  repleader  awarded:  but  a  verdict 
for  the  plaintiff  ougrht  not  to  be  set  aside,  it  being- 
a  rule,  that  "a  repleader  is  not  grantable  in 
favour  of  the  person  who  made  the  first  fault  in 
pieadinflT.'* 

Same— Same— Proof.— The  declaration  charsrlnar  the 
defendant  with  havinflr  said  that  the  plaintiff,  as 
a  witness  before  a  Court  of  Record,  was  iruilty  of 
perjury,  "for  which  he  would  have  his  ears."  the 
defendant  on  the  plea  of  Justification,  cannot 
srive  parol  evidence  of  what  the  plaintiff  swore  to, 
without  producing  a  copy  of  the  record  of  that 
trial,  to  shew  that  the  testimony  given  by  the 
plaintiff  was  material  to  the  matter  in  question. 

This  cause  came  before  the  Court  by  ap- 
peal from  a  judgment  of  the  District  Court 
of  Staunton,  rendered  in  favour  of  the 
plaintiff,  the  present  appellee. 

Michael  Deck  instituted  an  action  for 
slander  against  St.  Clair  Kirtley,  and  after 
stating  a  colloquium,  charged  the  worda 
spoken  in  different  forms,  thus:  *' Michael 
Deck  has  sworn  to  a  lie  and  I  can  prove 
it." — "Michael  Deck  is  perjured,  and  I  can 
prove  it." — ** Michael  Deck  has  taken  a  false 
oath  in  Rockingham  Court,  in  a  suit  be- 
twixt the  Commonwealth  and  me,  and  I  will 
have  his  ears  for  it."  Plea.  ^* Justifica- 
tion" generally:  to  which  the  plaintiff  re- 
plied generally. 


*Slander— Plea  of  Justification- Issue.— On  this  ques- 
tion the  principal  case  is  cited  \u  foot-note  to  Kerr 
V.  Dixon,  2  Call  879.  In  Rice  v.  White,  4  Leigh  481. 
the  plea  of  the  statute  of  limitations  was  expressly 
assailed  as  being  defective,  and  was  likened  to  the  ' 
plea  of  "Justification"  which  is  admitted  not  to  be 
good,  relying  on  Kirtley  v.  Deck,  8  Hen.  <t  M.  388.  And 
the  court  said:  "But  the  objection  did  not  prevail; 
the  distinction,  indeed,  being  evident,  between  the 
plea  of  'the  statute  of  limitations,*  which  offers  a 
distinct  and  specific  ground  of  defence,  without 
any  thing  more,  and  the  plea  of  'Justification,* 
which  unless  carried  out,  is  utterly  nugatory.  The 
first  gives  the  plaintiff  fair  and  full  notice  of  the 
defence  set  up;  whereas  the  second  subserves  no 
purpose  of  pleading,  as  it  does  not  give  notice  of 
the  character  of  the  'Justification,'  on  which  the 
defendant  will  rely.    Kerr    v.  Dixon,  2  Call  879.** 

See  monographic  note  on  "Libel  and  Slander** 
appended  to  Bourland  v.  Eidson.  8  Qratt  27. 

tPleadioff— Repleader— When  Awarded.— A  replea- 
der will  not  be  given  him  who  commits  the  first 
fault  in  pleading.  Davis  v.  Brown.  44  W.  Va.  716. 
34  S.  E.  Rep.  848.  citing  Kirtley  v.  Deck,  3  Hen.  db  M.  888. 
To  the  same  effect,  the  principal  easels  cited  in 
Pate  V.  Baker,  8  Leigh  86. 

Appeals— Beneflclal  Brror— Bffect.— A  party  will 
not  be  allowed  to  object  to  errors  which  are  bene- 
ficial to  him.  For  this  proposition  the  principal 
case  is  cited  in  foot-notee  to  Smith  v.  Harmanson, 
1  Wash.  6:  Hammittv.  Bnllett,  1  Call  667.  ^ee  mono- 
graphic note  on  "Appeal  and  Error'*  at^nended  to- 
Hill  V.  Salem,  etc.,  Turnpike  Co.,  1  Rob.  f^^ 
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At  the  trial,  the  defendant  tendered  a  bill 
of  exceptions,  which  was  sealed  by  the 
Judges,  and  stated,  that  '4he  defendant  to 
support  the  issue  joined  on  his  part,  pro- 
duced a  witness  to  prove  what  the  plaintiff 
had  sworn  to,  in  the  trial  of  the  cause  in 
Rockingham  Court,  referred  to  in  the  dec- 
laration; to  the  admission  of  which  evi- 
dence the  plaintiff  objected,  alleg-ing,  that 
the  record  of  that  trial  ought  to  be  pro- 
duced, to  shew  the  materiality  of  the  matter 
of  evidence,  which  was  given  by  the  said 
plaintiff;  which  objection  was  sustained, 
and  the  evidence  withheld  from  the  Jury 
by  the  Court.*'  Verdict  and  judgment  for 
the  plaintiff;  from  which  the  defendant 
appealed  to  this  Court. 

Wirt,  for  the  appellant.  There  was  no 
issue  joined  in  the  cause;  and  the  whole 
was  a  mis-trial.  In  Kerr  v.  Dixon,  (a)  it  is 
expressly  decided,  that  if  the  defendant 
plead  ''jnstitication,"  only,  and  the  plain- 
tiff reply  generally,  no  issue  is  joined. 

[Here  Mr.  Wirt  was  stopped  by  the  Court, 
who  requested  the  opposite  counsel  to  state 
the  difference  between  this  case  and  that  of 

Kerr  v.  Dtxoa.] 
389  *Wickham.     The   important   differ- 

ence is  this;  In  Kerr  v.  Dixon,  the 
judgment  was  given  in  favour  of  the  party 
who  pleaded '  *  justification  ;' '  here  it  is  given 
against  him. 

Wirt.  The  error  is  a  vital  one;  for  the 
cause  was  tried  without  any  issue,  and 
a  repleader  ought  to  be  awarded.  The 
circumstance  that  Kerr  v.  Dixon  was  tres- 
pass, makes  no  difference.  The  rules  of 
pleading  are  the  same  in  both  actions.  A 
justification  must  be  specially  pleaded.  In 
slander  there  are  various  justifications;  as, 
that  the  words  were  true;  or  spoken  in  con- 
fidence; or  in  giving  evidence  on  a 
trial,  Ac. 

But  if  there  be  a  fault  in  the  pleadings, 
the  plaintiff  is  equally  guilty,  because  he 
assented  to  the  plea,  instead  of  demurring. 
The  consequence  was,  that  the  defendant 
was  deprived  of  evidence  which  he  might 
have  given. 

Suppose  there  had  been  an  issue ;  then  the 
evidence  of  the  defendant  was  improperly 
excluded.  The  Court  proceeded  on  the 
ground,  that  to  constitute  perjury  there 
must  be  proof  of  the  materiality  of  the  fact 
to  which  the  party  deposed ;  and  that  it  was 
incumbent  on  the  accuser  to  prove  it. 
Perjury  exists  at  the  common  law ;  and  also 
under  the  statute  of  Elizabeth ;  and  the  en- 
action of  the  statute  did  not  alter  the  com- 
mon law. 

Thus  a  person  may  be  indicted  on  the 
statute,  and  found  guilty  at  common  law.  (b) 
In  1  Hawk.  318,  323,  324,  (c)  the  distinction 
of  perjury  of  both  kinds,  is  given ;  and  it 
will  be  seen,  that  the  materiality  of  the  evi- 
dence, in  prosecutions  for  perjury,  at  com- 
mon law,  constitutes  no  part  of  the  offence. 
It  is  necessary  to  set  forth  and  produce 
the  record,  in  a  trial  for  perjury,  under  the 
statute  only,  (d)  In  the  present  case,  the 
plaintiff  declared  for  a  charge   of   perjury 


(a)  2  Call.  879. 

(b)  1 


Hawk.  (Leach's  ed.)  824,  cltluff    1  Sid.  274. 
The  King  v.  Drae. 

(c)  Leach's  edit. 

(d)  1  Hawk.  881. 


generally.  The  defendant  was  prepared  to 
prove  the  truth  as  to  perjury  at  oommon 
law ;  but  the  Court  held  him  to  such  proot 
alone  as  is  required  for  prosecutions  under 
the  statute. 

There  were  several  sets  of  words  charged 

in    the    declaration;    some    of  which    did 

not  amount    to    perjury;   and    surelj 

390  *it  would  be  competent  to  the  defend- 
ant to  exhibit  proof  as  to  them,  with- 
out producing  the  record;  on  the  same 
principle  that  in  England,  where  there  are 
several  sets  of  words  charged,  some  of 
which  are  not  actionable,  and  entire  dam- 
ages are  given,  the  judgment  will  be  ar- 
rested, (e)  But  the  plaintiff,  in  his  own 
declaration,  refers  to  the  proceedings  in 
Rockingham  Court, which  rendered  it  unnec- 
essary for  the  defendant  to  produce  them. 

Wickham,  for  the  appellee.  The  defend- 
ant in  the  Court  below  tendered  an  imma- 
terial issue ;  and  now  contends  that  he  maj 
avail  himself  of  his  own  wrong.  Nothing 
can  be  more  contrary  to  law,  or  unsupported 
by  principle.  The  distinction  between  the 
case  of  Kerr  v.  Dixon  and  this,  is,  that 
there  the  issue  was  found  in  favour  of  the 
defendant,  who  put  in  this  general  plea  of 
"justification;"  here  it  is  found  against 
him.  Kerr  v.  Dixon  is  admitted  to  be  law: 
but  had  the  verdict  been  otherwise  in  that 
case,  the  decision  of  this  Court  would  have 
been  different.  In  Baird  A  Co.  v.  Mat- 
tox,(f)  all  the  leading  cases  are  collected 
by  Mr.  Call,  in  his  argument,  and  fully 
support  the  position  for  which  I  contend. 
And  in  Webster  v.  Bannister. (g)  it  is  said 
by  Buller,  J.,  that  he  could  find  no  case  of 
an  exception  to  the  rule,  '^  never  to  grant 
a  repleader,  when  the  issue  is  fouad 
against  the  party  tendering  it."  What  is 
said  by  Judge  Fleming,  in  Kerr  v.  Dixon, 
as  to  there  being  no  issue  joined,  must  be 
understood  to  mean  no  material  issue.  How 
often  do  we  find  "covenants  performed,'* 
'*payment,V  Ac.  tendered  as  a  plea;  and  in 
many  cases  the  words,  "to  which  plea  the 
plaintiff  replied  generally,"  held  to  make 
up  an  issue,  (h)  But  I  hold  it  to  be  a  settled 
point,  that  where  judgment  is  giFen 
against  a  party  tendering  an  immaterial 
issue,  no  repleader  shall  be  awarded.  This 
case  is  not  influenced  by  the  decision  in 
Taylors  v.  Huston,  (i)  because  that  case 
turned  entirely  on  the  act  of  Assembly  re- 
quiring special  pleadings  in  a  writ  of  right. 

The    bill  of   exceptions   contained,  first, 

the   reasoning   of    counsel;  and    secondly, 

the  judgment    of    the    Court.      It  is 

391  *only  the  objection  of  counsel,  that 
the  -record  ought  to  have  been  pro- 
duced to  shew  the  materiality  of  the  evi- 
dence. But  suppose  the  word  materiality 
was  the  language  of  the  Court ;  still  the 
authorities  will  not  bear  Mr.  Wirt  out.  In 
the  definition  of  perjury  at  common  law,(k) 
it  is  said,  that  the  matter  sworn  to  must 
be  "of  some  consequence."  This  is  surely 
a  convertible  term  with  materiality. 


(e)  Barnes's  Notes,  478,  Anffer  v.  Wilklns;  Ibid. 
489.  Smith  V.  Haward. 

(f)  1  Call,  267. 


(g)  Doug.  S86. 
(h)  3  1-     - 


Wash.  1,  Walden's  Executor  ▼.  Payne;  IWd. 
71,  Tnrberville  v.  Self. 
(1)  2  Hen.  &  Manf.  161. 
(k)  1  Hawk.  c.  60.  s.  L 
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Bnt  it  is  said  that  the  plaintiff  in  his 
own  declaration  referred  to  the  proceedings 
in  the  County  Court;  and  therefore  it  was 
unnecessary  for  the  defendant  to  produce 
the  record.  It  should,  however,  be  recol- 
lected that  the  defendant  held  the  affirma- 
tive of  the  issue,  and  that  his  plea  of 
justification  gave  him  as  wide  a  range  as 
the  human  mind  can  conceive.  He  was 
therefore  bound  to  produce  evidence  to  sup- 
port his  plea;  and  the  best  evidence  the 
nature  of  the  case  will  admi^  of,  must  al- 
ways be  had.  The  particular  words  spoken 
by  the  plaintiff  in  the  Court  of  Rocking- 
ham, out  of  which  the  defendant  said  the 
perjury  grew,  are  not  stated  in  the  declara- 
tion. The  defendant  comes  forward  to 
prove  certain  words  spoken  by  the  plaintiff, 
and  certainly  he  must  shew  from  the  record 
whether  they  were  material  to  the  matter 
in  issue.  The  declaration  contains  one 
charge  of  perjury  throughout;  there  are  not 
different  sets  of  words;  but  even  if  there 
had  been,  still,  under  our  act  of  Assembly, 
if  any  one  count  had  been  good,  judgment 
could  not  be  arrested,  (a)  Had  there  been  a 
plea  of  not  guilty,  the  affirmative,  in  issue, 
would  have  lain  upon  the  plaintiff,  and  he 
must   have  produced  the  record. 

Wednesday,  March  29.  The  Judges  de- 
livered their  opinions. 

JUDGE  TUCKER.  This  case,  so  far  as 
the  plea  extends,  is  so  precisely  like  the 
case  of  Kerr  v.  Dixon,  that  no  distinction 
occurs  to  me,  except  that  the  one  was  an 
action  of  trespass,  the  other  an  action  of 
slander.  As  a  man  might  have  several  dis- 
tinct grounds  of  justification  in  trespass,  so 
may  he  in  slander :  as,  that  the  words 
392  spoken  *were  true ;  that  they  were  not 
spoken  maliciously;  but  in  the 
course  of  a  judicial  trial,  examination, 
&c.  The  plaintiff  ought  to  be  apprised 
by  the  plea,  which  of  these  justifications 
the  defendant  means  to  rely  on ;  other- 
wise he  might '  be  surprised  at  the  trial, 
in  this  action,  as  well  as  in  an  action  of 
trespass.    The  plea  is  therefore  bad. 

I  should  therefore  be  of  opinion  that  the 
verdict  ought  to  be  set  aside,  and  a  re- 
pleader awarded,  if  the  verdict  had  been 
for  the  defendant. 

But  here  the  verdict  was  for  the  plaintiff : 
the  defendant  ought  not  now  to  have  ad- 
vantage of  his  own  ill  pleading;  it  being  a 
rule  that  a  repleader  is  not  gran  table  in 
favour  of  the  person  who  makes  the  first 
fault  in  pleading,  (b) 

But  I  doubt  whether  upon  this  record  any 
issue  can  be  said  to  be  joined :  for  the  plea, 
if  it  had  been  formally  and  substantially 
pleaded,  must  have  concluded  with  a  veri- 
fication, I  presume;  in  which  case  the  rep- 
lication might  have  tendered  in  issue;  but 
that  would  not  have  made  up  an  issue  with- 
out the  defendant  had  replied  and  joined. 
On  this  point,  therefore,  I  give  no  opin- 
ion. 

On  the  point  reserved  by  the  bill  of  ex- 
ceptions, I  concur  in  the  opinion  formed 
by  the  other  judges. 

JUDGE  ROAKE.  In  this  case  the  plea 
of  the  appellant  was  illegal  and  exception - 


(a)  Rev.  Code,  v.  1,  c.  76,  p.  112,  s.  88. 

(b)  3  Sannd.  819,  b.  Bennet  v.  Holbech,  note  (6) : 
Tldd'8  Prac.  K.  B.  (Riley's  edit)  820,  880. 


able  in  not  stating  the  particular  kind  of 
justification  he  relied  on ;  and  consequently 
injurious  to  the  appellee,  as  it  covered  too 
much  ground,  and  did  not  apprise  him  of 
any  particular  point  to  which  the  appellant 
meant  to  apply  his  evidence :  yet  the  ap- 
pellee closed  therewith,  and  has  obtained  a 
verdict,  and  the  appellant  now  comes  to  ob- 
ject to  the  judgment  founded  thereon.  His 
complaint,  when  analyzed,  is,  that  whereas 
he  ought  to  have  selected  one  particular 
point  on  which  to  meet  his  adversary,  he 
has  been  permitted  to  take  a  wider  range, 
and  to  pursue  a  course  more  beneficial  to 
himself,  and  more  injurious  to  his  opponent 
than  the  law  allows. 

393  *It  is  contrary  to  the  uniform  deci- 
sions   in  this  Court  to  permit  a  party 

to  object  that  for  error  which  is  for  his 
own  benefit,  and  has  arisen  from  his  own 
act.(c) 

The  general  rule  on  this  subject  is  to 
grant  a  repleader  wherever  the  issue  is  so 
immaterial  as  that  the  Court  cannot  know 
for  whom  to  give  judgment,  whether  for 
plaintiff  or  defendant :  but  in  this  case  no 
such  uncertainty  exists.  So  far  from  it, 
the  plaintiff  has,  by  supererogation,  put  in 
issue  and  shewn  that  no  possible  ground  of 
justification  exists,  on  which  the  defendant 
can  bar  him  of  his  action. 

With  respect  to  the  other  point;  the 
charge  is  of  a  perjury,  or  taking  a  false 
oath  which  goes  to  the  *4oss  of  ears." 
Now,  as  the  loss  of  ears  is  no  part  of  the 
punishment  of  perjury  at  the  common  law, 
and  is  a  part  of  the  punishment  under  the 
Stat,  of  5  Eliz.(d)  the  charge  is  of  a  statu- 
tory perjury,  and  not  of  perjury  merely  at 
the  common  law.  No  difference  can  arise 
on  this  point,  from  the  omission  in  our  act 
of  1789,  to  continue  to  annex  that  punish- 
ment to  this  crime  at  the  present  day :  the 
defendant  was  perhaps  not  aware  of  this 
change  in  the  act;  but  certainly  did  not 
mean  the  offence  as  at  common  law,  as  is 
manifest  from  his  speaking  of  the  loss  of 
ears. 

This  charge,  thus  made  by  the  plaintiff, 
and  undertaken  to  be  justified  on  the  part 
of  the  defendant,  cuts  up  by  the  roots  a  dis- 
tinction taken  by  the  appellant's  counsel, 
that  the  materiality  of  the  perjury  in  ques- 
tion was  not  necessary  to  be  shewn,  inas- 
much as  a  man  may  be  guilty  of  perjury  at 
the  common  law  in  swearing  to  what  is  not 
material ;  and  it  was  admitted  by  the  same 
counsel  that,  in  relation  to  a  statutory  per- 
jury, the  swearing  must  be  shewn  to  be  ma- 
terial. That  cannot  be  shewn,  unless  after 
proving  what  the  words  sworn  on  that  trial 
were,  it  be  shewn  by  the  best  evidence 
(the  record)  how  they  applied  to  the  matter 
in  question.  It  would  be  dangerous  to  ad- 
mit parol  proof  of  the  contents  of  an  in- 
dictment, or  declaration;  and  there  is 
certainly  no  necessity  for  it.  The  Court 
therefore  was  correct  in  refusing  leave  to 
the  Jury  to  hear  a  witness  to  prove  what 
was  sworn  upon  the  trial  in  question,  un- 
less  the   party    producing    him    had 

394  also  *exhibited,  or  offered  to  exhibit, 

(c)  See  the  cases  of  Hammltt  v.  BullitVs  Exec- 
utors, 1  Call,  S67.  and  Smith  v.  Harmanson,  1  Wash. 
6,  and  others. 

(d)  4  Bl.  Com.  138. 


charge  to  which  that  evidence  applied. 

My  opinion  is  that  the  judgment  be 
affirmed. 

J  UDGE  FivEMING.  The  general  plea  of 
** justification"  is  certainly  ill,  and  could 
not  have  been  sustained  on  demurrer.  But 
there  being  a  general  replication  to  that 
plea,  there  was  an  issue,  though  an  in- 
formal one ;  and  it  is  too  late  to  take  ad- 
vantage of  such  informality,  after  verdict, 
especially  by  the  party  who  committed  the 
first  fault  in  pleading.  On  the  point  men- 
tioned in  the  bill  of  exceptions,  all  the 
Judges  agree. 

By  the  whole  Court,  judgment  affirmed. 


Smith  V.  Segar. 
Wednesday,  March  22,  1809. 

Action  of  Debt— Acceptor  of  Bill  of  Exchange*— An 

action  of  debt  will  not  lie  against  the  acceptor  of 
a  bill  of  exchange. 

The  appellant  brought  an  action  of  debt 
against  the  appellee,  in  the  County  Court 
of  King  and  Queen,  for  980  dollars  and  67 
cents;  and  declared  that  the  defendant 
(now  appellee)  being  indebted  to  a  certain 
John  P.  Saunderson,  in  that  sum,  the  said 
Saunderson,*  on  the  6th  of  November,  1797, 
made  his  request  in  writing,  directed  to  the 
defendant,  requiring  him  to  pay  the  amount 
to  the  plaintiff  (now  appellant)  or  order,  at 
sixty  days  after  date,  which  request  being 
afterwards  shewn  and  presented  to  the  de- 
fendant, he,  on  the  11th  of  December,  1797, 
accepted,  in  writing,  to  pay  the  same. 
Plea,  ^'payment,*'  and  issue. 
*  At  the  trial  the  defendant  tendered  a 
bill  of  exceptions,  stating  that  the  plain- 
tiff, to  support  his  action,  offered  as  evi- 
dence a  writing,  (which  is  referred  to,  and 
purports  to  be  an  inland  bill  of  exchange,) 
without  introducing  any  evidence  to  prove 
the  hand-writing ;  and   also  offered  as  evi- 


*  Action  of  Debt- Acceptor  of  BUI  of  Exchange.— It  was 

held  in  another  case,  too,  that  an  action  of  debt 
would  not  lie  against  the  acceptor  of  a  bill  of  ex- 
chancre.  Wilson  V.  Crowdhill,  2  Munf.  802.  See  the 
principal  case  cited  in  Catlett  v.  Russell.  6  Lelffh 
374;  Farmers'  Bank  v.  Clarke,  4  Leisrh  609. 

Seme— Same— Principal  Case  Disapproved.— But  the 
principal  case  and  Wilson  v.  Crowdhill,  were  dis- 
approved In  Reg-nault  v.  Hunter,  4  W.  Va.  289,  and 
it  was  held  that  an  action  of  debt  will  lie  in  the 
name  of  the  payee  of  a  bill  of  exchange  acrainst 
the  acceptor,  under  sec.  10.  chap.  144,  Va.  Code  I860, 
provided  it  be  averred  In  the  declaration  that  the 
acceptance  is  signed  by  the  party  who  is  to  be 
charged  thereby  or  his  agent 

And  under  sec.  4,  ch.  125,  1  Rev.  Code,  which  is  the 
equivalent  of  §  10,  ch.  144.  Va.  Code  1860,  it  was  held 
that  an  action  of  debt  will  lie  for  the  payee  against 
the  acceptor  of  an  order.  Hollingsworth  v.  Milton, 
8  Leigh  50. 

In  Hollingsworth  v.  Milton,  it  was  said:  "In  the 
cases  of  Smith  v.  Segar,  8  Hen.  cfe  M.  394,  and  Wilson 
V.  Crowdhill,  2  Munf.  802,  (which  however  were 
acceptances  of  bills  of  exchange.)  the  influence 
of  this  statute  does  not  seem  to  have  been  consid- 
ered." 

In  Regnault  v.  Hunter.  4  W.  Va.  271,  it  was  said: 
"This  section  (meaning  sec.  10,  ch.  144.  Va.  Code  1860), 
and  the  construction  of  it,  given  in  the  case  of  Hol- 
lingsworth V.  Milton  (8  Leigh  50),  overrules  the 
cases  of  Smith  v.  Segar,  Wilson  v.  Crowdhill  (2  Munf. 
802).  Cloves  V.  Williams,  and  Powell  v.  Ancell,  and 
sustains  the  case  of  Robarg  v.  Peyton,  that  an  ac- 
tion of  debt  will  lie  in  the  name  of  the  payee  of  a 
bill  of  exchange  against  the  acceptor,  provided  it 
be  averred  in  the  declaration  that  the  acceptance 
is  signed  by  the  party  who  is  to  be  charged  thereby, 
or  his  agent."  See  monographic  note  on  "Debt, 
The  Action  of"  appended  to  Davis  v.  Mead,  IS  Gratt. 
118. 


aence  a  xeiier,  aamitcea  oj  tne  de- 
395  fendant's  counsel  to  be  in  *tbe 
.  hand-writing  of  the  defendant; 
(which  is  in  like  manner  referred  to,  pur- 
porting to  be  an  acceptance  of  a  bill:) 
whereupon  the  defendant,  by  his  counsel, 
moved  the  court  to  prevent  the  said  papera 
from  going  to  the  Jury  as  evidence;  but 
the  motion  was  overruled;  and  thereupon 
the  bill  of  exceptions  was  sealed. 

The  papera  referred  to  in  the  bill  of  ex- 
ceptions, are  J:he  following : 

**Cobham,  6th  Nov.  1797. 

**At  sixty  days  after  date,  please  to  pay 
Mr.  James  Smith  or  order,  nine  hundred 
and  eighty  dollars,  sixty-seven  cents,  for 
value  received,  and  much  oblige,  sir, 

**Your  humble  servant, 
$980  67.  *  'John  P.  Saunderson. 

"To  Mr.  John  Segar,  Merchant,  Dun- 
kirk." 

The  following  letter  is  the  other  paper 
referred  to. 

* 'Dunkirk,  December  11th,  1797. 

''Mr.  James  Smith, 

"Sir — Yours  of  the  22d  ult.  advisio? 
your  holding  Mr.  John  P.  SaundersoD*s 
draft  for  nine  hundred  and  sixty  dollars, 
payable  the  sixth  of  next  month,  is  to  hand. 
I  shall  make  a  confidential  and  candid  com- 
munication to  you  on  the  subject,  in  ob- 
serving that  I  met  with  heavy  losses  last 
year,  which  has  so  deranged  me,  that  I  am 
fearful  it  will  not  be  in  my  power  to  take 
it  up ;  at  same  time  I  make  you  the  follow- 
ing propositions,  one  of  which  I  hope  jon 
will,  after  advising  with  Mr.  Saunderson, 
think  proper  to  accept.  I  will  either  give 
you  good  bonds  in  suit  or  the  amotfnt,  or, 
some  time  next  month,  send  what  goods  I 
have  on  hand  to  vendue  at  Norfolk,  and 
dispose  of  them  for  cash,  and  redeem  the 
bill.  I  will  thank  you  to  write  me  by  post, 
in  course. 

"I  am.  Sir,    yours  respectfully, 
"John  Segar. 

"Mr.   James  Smith,  Cross    Roads,  Snny 
County." 
3%  *The  bill  of  exchange  and  letter,  as 

above  referred  to,  are  all  the  evidence 
in  the  record ;  but  it  is  not  stated  in  the  bill 
of  exceptions,  that  this  was  all  the  testi- 
mony given  on  the  trial.  There  was  a  ver- 
dict for  the  plaintiff  for  the  debt  in  the 
declaration  mentioned,  and  255  dollars  dam- 
ages ;  for  which  the  County  Court  gave  judg- 
ment. The  defendant  (Segar)  obtained 
a  supersedeas  from  one  of  the  Judges  of 
the  General  Court,  assigning  for  error. 

1st.  That  an  action  of  debt  will  not  lie 
against  the  acceptor  of  a  bill  of  exchange, 
even  where  there  is  clear  evidence  of  such 
acceptance. 

2dly.  That  the  letter  of  the  defendant, 
which  was  offered  to  the  Jury  to  prove  his 
acceptance,  did  not  amount  to  an  absolate 
acceptance  to  pay  the  bill,  when  due,  bnt 
at  a  future  day,  and  in  a  particular  manner. 

3dly.  That  the  bill  referred  to  in  the  let- 
ter, is  for  96u  dollars  only ;  whereas  the  bill 
declared  upon  as  accepted,  is  for  SK90  dol- 
lars, 67  cents. 

4thly.  That  as  there  was  no  evidence  that 
the  bill  was  ever  shewn  to  or  seen  by 
Segar,  the  hand-writing  of  Saunderson 
(the  drawer)  ought  to  have  been  proved. 


*7(\± 
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In  the  District  Court  the  judgement  of  the 
County  Court  was  reversed,  and  Smith  ap- 
pealed to  this  court. 

The  Attorney-General,  for  the  appellant, 
arg^ued  that  the  letter  of  Segar,  having  been 
projjerly  introduced  as  evidence  to  prove  the 
acceptance,  a  bill  of  exceptions  ought  not 
to  have  been  tendered ;  but  instead  of  it,  a 
demurrer  to  evidence.  The  distinction  is 
this ;  if  a  party  oifer  improper  evidence,  a 
bill  of  exceptions  should  be  allowed ;  but  if 
the  evidence  be  proper,  and  insufficient 
merely,  then  a  demurrer  to  evidence  is  the 
correct  course.  In  this  case  it  is  not  stated 
that  the  bill  of  exceptions  contains  all  the 
evidence :  if  then  the  evidence  be  proper  in 
itself,  and  may  be  coupled  with  other  evi- 
dence, the  Court  will  presume  that  some 
other  evidence  was  submitted  to  the 
397  Jury.  A  bill  of  exceptions  *will 
never  be  taken  for  a  demurrer  to  evi- 
dence, (a) 

The  objection  that  the  bill  was  offered  in 
evidence  without  proof  of  the  hand-writing 
of  the  drawer,  is  not  only  waived  by  the 
plea  of  payment,  which  admits  the  bill,  but 
has  no  foundation  in  law.  la  an  action 
against  the  acceptor,  it  is  not  necessary  to 
prove  the  hand-writing  of  the  drawer. (b) 

A  small  matter  amounts  to  an  acceptance 
of  a  bill.(c)  It  may  be  by  parol  or  in  writ- 
ing; absolute,  or  conditional,  (d) 

As  to  the  variance  between  the  sum  ex- 
pressed in  the  bill,  and  that  mentioned  in 
the  letter,  it  might  have  been  explained  by 


(a)  1  Wash.  208,  Keel  &.  Roberts  v.  Herl)ert;  Ibid. 
ae.  Per  curiam,  in  Wroe  ▼.  Washlnirton  &  others. 

(b)  1  Stra.  648.  Wilkinson  t.  Lutwidffe. 

(c)  Bull.  N.  P.  2ra 

(d)  Chitty  on  Bills.  76, 7«:  BulL  N.  P.  and  Stra. 
ubi  supra. 


evidence  offered  to  the  Jury  it  might  have 
been  proved  that  there  was  no  other  bill ; 
or,  it  was  competent  to  them  to  find  that 
that  circumstance  was  a  mistake  in  the 
letter. 

The  most  formidable  objection  is  to  the 
form  of  the  action.  Debt  will  lie  where  the 
certainty  of  the  duty  appears,  (e)  or  where 
the  amount  may  be  ascertained  by  reference 
to  something  else.(f)  It  is  admitted  on  all 
hands  that  debt  will  lie  against  the  drawer 
of  a  bill  of  exchange,  though  his  liability 
is  only  conditional,  that  he  will  pay,  in 
case  the  drawee  fails ;  and  there  seems  to 
be  much  stronger  reason  for  supporting  the 
action  against  the  acceptor,  whose  under- 
taking is  direct.  Modern  opinions  too  seem 
to  favour  this  action,  (g) 

[JUDGE  ROANE.  Was  not  that  doctrine 
touched  on  in  Machie's  executor  v. 
Davis, (h)  in  which  it  was  said  that  case 
would  lie  by  the  payee  against  the  acceptor 
of  a  bill  of  exchange,  on  the  custom  of 
merchants  only?  In  Hooe  v.  Wilson,  and 
Dunlap  V.  Triplett,(i)  the  authority  of 
Chitty  was  relied  on,  but  overruled.] 

Randolph,  for  the  appellee,  cited  Espi- 
nasse*s  N.  P.  173,  to  shew  that  an  action 
of  debt  would  not  lie  against  the  acceptor 
of  a  bill  of  exchange,  and  was  proceeding 
in  his  argument,  when  he  was  Btop])ed  by 
the  Court,  who  intimated  that  it  was  un- 
necessary to  discuss  the  point  any  further. 

Friday,  March  28.  By  the  whole  Court, 
the  judgment  of  the  District  Court  was 
affirmed. 


(e)  Bua  N.  P.  IW. 

(f)  2  Bac.  Abr.  tlL  "debt,"  let  (E). 
(m)  Chitty  on  Bills.  231. 

(h)  2  Wash.  219. 
(1)  MS. 
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Tabb  and  Others  v.  Archer  and  Others. 
And  Randolph  and  Others  v.  Randolph 
and  Others. 

April,  1800. 

[8  Am.  Dec.  657.] 

narrlage  Articles— Nature  of.*— Marrlaffe  articles  are 
considered  as  the  lieads  or  minutes,  only,  of  an 
agreement  entered  into  between  the  parties,  upon 
a  valuable  consideration,  (^lie  marriage,)  and 
being  in  their  nature  executory,  ought  to  be  con- 
strued and  moulded,  in  equity,  according  to  the 
intention  of  the  parties  at  the  time  of  concluding 
them. 

Same— Interest  of  Childrent-Rescliidliig  Articles— Bn- 
forcement.— The  children  born  of  the  marriage, 
are  purchasers,  under  both  father  and  mother, 
by  virtue  of  marriage -articles:  yet  upon  the 
death  of  father  and  mother,  they  take  (where  ^e 
limitation  is  to  the  issue  generally)  as  copar- 
ceners per  stirpes,  and  not  per  capita.  Marriage- 
articles  are  not  to  be  rescinded,  after  the 
marriage,  even  by  consent  of  the  husband  and 
wife,  or  by  any  conveyance  which  they,  or  either 
of  them  can  make;  but  may  be  enforced  in  equity, 
at  the  suit  of  the  issue,  (whether  in  esse,  or  in 
ventre  sa  mere.)  or  of  any  other  persons  for 
whose  benefit  such  articles  were  intended:  the 
Court  will  either  compel  performance,  (by  ap- 
pointing trustees  where  none  were  Inserted  in 
the  article's,  and  decreeing  a  settlement.)  or  set 
aside  any  conveyance  made  with  Intent  to  defeat 
the  rights  of  the  issue,  or  of  those  in  remainder, 
expectant  on  the  estate  for  life  of  the  husband 
and  wife. 

Same— Intention  of  Parties— How  Ascertained^— Parol 


(1)  Judge  Lyons  was  absent  the  whole  of  this 
term,  having  been  orevented  from  attending,  by 
indisposition.— Note  in  Original  Edition. 

*Marrlage  Articles— Nature  of.— The  principal  case 
is  cited  in  Tilghman  v.  Tllghman.  28  Fed.  Cas.  1254, 
to  the  point  that  articles  in  consideration  of  and 
previous  to  marriage,  are  considered  in  equity  as 
the  heads  of  an  agreement  for  a  valuable  consid- 
eration. 

tSame— Interest  of  Children.— The  principal  case  is 
cited  in  Coutts  v.  Greenhow,  2  Munf.  800.  to  the  point 
that  children  born  before  the  marriage  are  not 
mere  volunteers  in  a  deed  of  marriage  seitlement, 
and  therefore  the  deed,  as  to  them,  is  not  for  that 
reason,  void  as  to  creditors.  The  principal  case  is 
cited  in  this  connection  in  Paynes  v.  Coles,  1  Munf. 
39a 

5anie— Same— Ascertaining  Persons  Who  Are  to 
Take.— Wherever  a  devise  is  to  the  heir  or  next  of 
kin.  who  take  as  purchasers,  or  wherever  a  strict 
settlement  is  to  be  made  under  articles  by  which 
tbe  heir  and  next  of  kin  are  to  take  as  purchasers, 
the  law  of  inheritance,  and  tbe  statute  of  distribu- 
tions are  referred  to,  to  ascertain  the  persons  who 
are  to  take.  Boisseaus  v.  Aldridges,  6 Leigh  260,  cit- 
ing the  principal  case. 

tSame -Intention  of  Parties— How  Ascertained.— The 
intention  of  the  parties  to  a  marriage  settlement  is 
to  be  collected  from  the  nature  of  the  agreement, 
the  language  and  context  thereof,  the  usage  in 
similar  cases,  and  the  legal  rights  of  the  parties  as 
they  existed  before,  and  would  have  existed  after 
the  marriage,  if  no  such  settlement  had  been  made. 


Bvldence.|— The  Intention  of  the  parties  to  mar 
riage-artlcles  is  to  be  collected  from  tbe  natare 
of  the  agreement:  the  language  and  contexi 
thereof:  the  usage  in  similar  cases;  and  the  legal 
rights  of  the  parties,  as  they  existed  before,  and 
would  have  existed  after  the  marriage,  if  no  such 
articles  had  been  made:  but  parol  or  other  evi- 
dence, dehors  the  articles,  to  explain,  or  van' 
their  meaning,  ought  not  to  be  resorted  to,  imless 
there  be  some  latent  ambiguity  which  Is  other- 
wise impossible  to  be  solved  or  explained,  or 
unless  something  agreed  on  by  the  parties  at  the 
time,  has  been  omitted,  through  fraud  or 
accidenL 

Same— Indorsement  on  after  Marriage. |— An  indorse- 
ment made  on  articles  by  the  husband  and  wife 
subsequent  to  the  marriage,  can  neither  be  re- 
garded as  a  part  of  the  original  contract,  nor  as 
explanatory  thereof. 

Same— Legal  Rights  of  Husband,  of  Wife.— The  has- 
band,  on  the  marriage,  being  a  purchaser  for  a 
valuable  consideration,  cannot  be  deprived  of  any 
of  his  legal  rights,  accruing  by  the  marriage: 
except  such  as  (according  to  a  Just  and  liberal 
construction  of  the  articles)  he  must  be  under- 
stood and  intended  to  have  given  up;  if  then 
there  be  any  chasm  in  the  articles,  whereby  the 
legal  rights  of  the  husband  may.  In  certain  events, 
interpose  between  the  uses  declared  by  them,  a 
court  of  equity,  in  directing  the  settlement 
ought  to  have  regard  to  those  legal  rigbts,  so 
as  to  preserve  to  the  husband  the  enjoyment 
thereof,  on  the  happening  of  such  events.  And 
the  same  construction  ought  to  be  made.  In  rela- 
tion to  the  wife's  legal  rights,  either  accrning  on 
the  marriage,  or  existing  antecedent  thereto,  and 
independent  of  it. 

Same— Construction  of  Articles  In— Case  at  Bar.- Ii 
having  been  agreed,  by  marriage-articles,  Uiat 
all  the  estate,  real  and  personal,  of  the  wife 
should  remain  In  her  right  and  possession  during 
the  marriage,  and  that  the  profits  only  should  be 
applied  to  the  support  of  the  husband  and  wife. 
and  their  issue,  if  any ;  and  It  having  been  further 
agreed,  that  the  husband  would  never  sell  or  dis- 
pose of  any  part  of  the  said  estate,  but  that  tbe 
same  should  always  be  held  as  an  Inviolable  f  nnd 
for  the  support  of  the  said  husband  and  wife  and 
their  issue,  if  any  there  should  be:  the  first  clause 
was  construed  as  containing  a  declaration  of  ibe 
uses  of  the  estate  during  the  coverture,  only:  and 
the  second  clause  as  declaring  the  uses  after- 
wards. The  husband,  therefore,  as  well  as  tbe 
wife,  was  adjudged  to  be  entitled  to  the  benefit  of 
these  uses  for  life. 


Coatney  v.  Hopkins,  14  W.  Va.  365,  citing  the  princi- 
pal case. 

$Same— Parol  Bvldence.— For  the  proposition  that 
a  written  agreement  cannot  be  varied,  impaired  or 
explained  by  parol  evidence,  in  tbe  absence  of 
fraud,  mistake,  ignorance  or  latent  ambUraity,  see 
the  principal  case  cited  in  Tllghman  v.  Tilgbman. 
28  Fed.  Cas.  1264:  Findley  v.  Findley,  11  Gratt.  4» 
See  foot-noU  to  Flemings  v.  Willis.  2  Call  S.  and 
monographic  noU  on  "Evidence"  appended  to  Lee 
V.  Tapscott,  2  Wash.  27&  See  the  principal  case 
cited  in  Jones  v.  Carter,  4  Hen.  &  M.  108. 

I  Same— Indorsement  on  after  Marriage^— An  en- 
dorsement on  a  marriage  agreement  by  the  bns- 
band  after  the  marriage,  however  it  may  bind  him 
can  neitber  be  regarded  as  part  of  the  original  con- 
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•—Intants.^— Infants  may  contract  by  mar- 
rtace-articles  or  settlements,  and  such  contracts 
will  bind  tbem  wben  of  full  aire. 

Same— Same.— The  law  has  entrusted  the  father  or 
ffuardian  with  the  marriage  of  infant  children,  or 
wards;  and.  consequently,  settlements  made  by 
Infants  throaffh  the  father  or  ffoardian  are  bind- 
inir. 

Same— Exoeptloff  Ctaosa  In.^— A  recital  in  marriage- 
articles  stating  it  to  be  the  intention  of  the  parties 
to  settle  all  the  real  and  personal  estate  of  the 
wife,  except  as  therein  after  excepted:  and  a  part 
of  such  estate  being  omitted  in  a  subsequent  speci- 
fication thereof,  recourse  may  be  had  to  the 
excepting  clause  to  prevent  the  universality  of 
ibe  reciul  from  being  restricted  (as  it  otherwise 
might  be)  by  the  specification. 

Same— Constractton  of.— In  the  construction  of 
agreements  the  whole  must  be  taken  together. 

These  causes  (which  were  appeals  from 
decrees  of  the  Superior  Court  of  Chancery 
for  the  Richmond  District,  pronounced  the 
14th  of  March,  1804,  dismissing  the  appel- 
lants' bills)  originated  in  marriage-con- 
tracts, entered  into  by  Doctor  Archer  and 
Doctor  Randolph,  on  their  respective  mar- 
riages  with    the   daughters   of   Mrs. 

400  Tabb.     After    marriage,    *the    wives 
joined  their   husbands    (respectively) 

in  conveyances  of  the  several  estates,  (in- 
tended by  the  articles  to  be  settled, )  and 
transferred  their  whole  interests  to  third 
persons,  in  order  to  have  them  reconveyed  to 
their  husbands.  A  bill  was  brought,  in 
each  case,    by   those    entitled   in    re- 

401  mainder,  *under  the   articles,    to   set 
aside  such    conveyances,    and    for   a 

strict  settlement. 

Few  cases  have  occurred  in  which  mere 
judicial  proceedings  have  been  clothed  in 
such  eloquent  language  as  was  displayed 
in  the  Dills  and  answers  in  these  causes. 
Much  property  was  involved  in  the  contest; 
men  of  great  talents  were  interested ;  and 
it  was  one  of  those  family  dissensions 
which  was  well  calculated  to  excite  the 
passions  and  enlist  the  feelings  of  those 
concerned. 

Previously  to  the  marriage  of  Doctor 
John  Randolph  Archer  with  Miss  Frances 
Cook  Tabb,  who  was  of  full  age,  and  of  Dr. 
Bathurst  Randolph  with  Miss  Mary 
Tabb,  who  was  under  age,  the  mother  of 
the  young  ladies  insisted  on  a  settlement 
of  their  estates,  as  the  ultimatum  upon 
which  her  consent  to  the  marriage  de- 
pended. Articles  were  accordingly  entered 
into  between  the  intended  husbands  and 
wives  respectively,  without  the  interven- 
tion of  trustees.  That  between  Doctor 
Archer  and  Miss  Frances  Cook  Tabb,  com- 
menced with  an  agreement  between  the 
parties  reciting  that  a  marriage  was  in- 
tended to  be  shortly  had  and  solemnized 
between  them,  and  that  they  had  mutually 
agreed  that  all  the  estate  both  real  and 
personal,  to    which  the   said    Frances    was 

tract  nor  as  explanatory  thereof,  so  as  to  effect 
injuriously  the  claims  and  pretensions  of  the  wife. 
Elldson  V.  FonUine.  9  Gratt  298,  citing  the  principal 
case. 

^5aiiie— Infsats.— See  monographic  note  on  "In- 
fants" appended  to  Caperton  v.  Gregory.  U  Gratt 
605. 

«^aaie— How  Reformed.— The  principal  case  is 
cited  in  Tilghman  v.  Tilghman,  28  Fed.  Cas.  12R6.  to 
the  point  that  a  settlement  after  marriage,  recit- 
ing articles  before  marriage,  may  be  reformed  by 
them:  so  if  it  was  intended  to  be  pursuant  to  the 
articles  any  variance  between  them  being  presumed 
to  be  by  accident 

The  subject  of  marriage  settlements  is  fully 
treated  in  monographic  note  on  "Husband  and 
Wife**  appended  to  Cleland  v.  Watson.  10  Gratt.  189. 


entitled  should  be  secured  to  and  settled 
upon  her  and  her  heirs,  except  certain 
property  therein  after  excepted :  in  consid- 
eration of  the  said  intended  marriage,  'and 
for  the  intent  and  purpose  aforesaid,  the 
said  J.  Archer  covenanted  and  agreed  to  and 
with  the  said  Frances  that  all  the  afore- 
said estate,  both  real  and  personal,  consist- 
ing of,  Ac,  [here  several  tracts  of  land  and 
houses  and  lots  are  particularly  named, 
which  had  been  lately  assigned  to  her,  as 
one  of  the  distributees  of  her  late  father's 
estate  ;*  and  sundry  stocks  of  horses,  cattle, 
sheep  and  hogs,  and  other  personal  prop- 
erty, to  which  she  is  entitled  as  such  dis- 
tributee, but  which  had  not  then  been 
assigned;*  are  generally  enumerated;  also 
thirty-seven  slaves  for  whose  names  refer- 
ence is  made  to  a  schedule  thereto  annexed ; 

but  out  of  that  agreement  are  excepted 
402      *two  negroes   by   name,    (though  not 

included  in  the  schedule)  and  a  tract 
of  land  ot  400  acres;]  s*hould  remain  in 
the  right  and  possession  of  the  said 
Frances,  during  the  continuance  of  the 
said  intended  marriage:  and  the  annual 
proceeds  thereof  only  should  be  applied  to 
the  support  and  maintenance  of  the  said 
J.  and  F.  and  their  issues,  if  any  there 
should  be:  and  the  said  J.  further  cove- 
nanted and  agreed  with  the  said  F.  that 
he  never  would  sell  or  dispose  of  any  part 
of  the  said  real  or  personal  estate  except,  as 
therein  before  excepted ;  but  that  the  same 
should  always  be  held  as  an  inviolable 
fund  for  the  support  and  maintenance  of  the 
said  J.  and  F.  and  their  issue,  if  any  there 
should  be,  of  the  said  intended  marriage ; 
applying  only  the  proceeds  or  profits  thereof, 
without  resorting  to,  or  applying  any 
of.  the  original  stock  for  that  purpose,  but 
the  whole  of  the  said  original  stock,  except 
as  before  excepted,  should  be  inviolablv 
held  for  the  use  and  benefit  of  the  said  F. 
and  her  heirs,  in  the  same  manner  as  if 
the  said  intended  marriage  should  never 
take  effect:  ''by  which  expressions  it  is 
meant  and  understood,  between  the  parties, 
that  if  the  said  J.  should  depart  this  life, 
leaving  issue  of  the  said  marriage,  and  the 
said  F.  should  again  intermarry,  and  leave 
issue,  that  such  issue  should  be  equally  en- 
titled to  the  benefit  of  this  settlement  as  the 
issue  of  the  said  intended  marriage  would 
be;  and  in  the  event  of  the  death  of  the 
said  F.  without  issue,  then  the  whole  of 
the  aforesaid  estate  both  real  and  personal, 
except  as  before  excepted,  should  go  to  her 
next  legal  representatives.'*  Signed  and 
sealed  by  John  R.  Archer  and  Frances  C. 
Tabb,  in  the  presence  of  three  witnesses. 
The  articles  between  Dr.  Randolph,  and 
Miss  Mary  Tabb  were  substantially  the 
same  as  the  preceding,  except  that  they 
did  not  mention  any  property  which  had 
not  been  assigned  to  Mrs.  Randolph,  nor 
did  they  contain  the  latter  clause  (marked 
by  inverted  commas)  which  provides  fot 
the  issue  of  the  intended  wife,  by  any 
future  marriage,  and  also  disposes  of  the 
estate  in  the  event  ot  the  wife  dying  with- 
out issue. 
403  *In    the   case    of   Dr.    Archer,    the 

articles  were  executed  on   the   17th  of 


^he  clause  between  the  asterisks,  was  not  in  the 
articles  of  Randolph.—Note  In  Original  Edition. 


been  previously  executed,  on  the  19th  of 
November,  1800.  The  respective  marriages 
having  taken  effect,  the  following  endorse- 
ment was  made  on  both  articles:  * 'Memo- 
randum, that  at  the  time  of  executing 
the  foregoing  contract,  it  was  understood 
between  the  parties  thereto,  that  in  the 
event  of  the  issue,  by  the  said  intended 
marriage,  the  said  John  [and  Bathurst  re- 
spectively] was  to  enjoy  a  life-estate  in 
all  the  property  herein  mentioned  to  be  set- 
tled and  secured.'*  Witness  our  hands  and 
seals  the  26th  of  February,  1801.  Signed 
and  sealed  by  John  R.  Archer  and  Frances 
C.  Archer,  in  the  one  case,  and  by  Bathurst 
Randolph  and  Mary  Randolph  in  the  other; 
and  both  dated  on  the  same  day. 

On  the  20th  of  April,  1802,  John  Ran- 
dolph Archer  and  Frances  Cook  his  wife,  by 
deed  of  bargain  and  sale,  in  consideration 
of  twenty  thousand  dollars,  conveyed  the 
whole  estate,  real  and  personal,  which  had 
been  allotted  to  Mrs.  Archer,  as  one  of  the 
distributees  of  her  deceased  father's  estate, 
to  Needier  Robinson ;  to  which  deed  the 
said  Robinson  also  affixed  his  hand  and 
seal.  And  on  the  2l8t  of  May,  1802,  Bath- 
urst Randolph  and  Mary  his  wife,  in  con 
sideration  of  five  shillings,  by  a  similar 
deed,  conveyed  the  whole  of  her  estate  de 
rived  from  her  father,  to  Richard  K.  Meade ; 
who,  on  the  next  day,  for  a  like  considera- 
tion, reconveyed  it  to  Bathurst  Randolph 
To  set  aside  these  conveyances,  was  the 
object  of  the  present  bills;  which  were 
brought,  in  the  first  mentioned  case,  by 
Frances  Tabb,  suing  in  her  own  right,  and 
as  next  friend  to  the  infant  issue  in  ventre 
sa  mere  of  Archer  and  wife,  and  also  as 
next  friend  to  five  of  her  own  chil- 
dren, infants,  against  the  said  Archer  and 
wife,  Randolph  and  wife,  William  B. 
Giles,  (who  intermarried  with  one  of  the 
daughters  of  Mrs.  Tabb,)  and  his  wife, 
and  the  person  to  whom  Archer  and  wife 
had    made     a    conveyance   of    the   estate: 

in   the    other  case,  by Randolph,  (the 

child  of  Randolph  and  wife,)  an    infant  of 

very  tender  age,  by  Frances  Tabb,  his 
404      next  *friend,    and   the   said   Frances 

Tabb  suing  as  before,  against  Ran- 
dolph and  wife,  and  the  same  parties  de- 
fendants, as  in  the  first  suit,  substituting 
the  purchaser  in  one  case  for  that  in  the 
other. 

William  B.  Giles,  and  Martha  his  wife, 
having  released  all  their  interest  to  Mrs. 
Tabb,  and  the  infant  children,  their  an- 
swers and  depositions  were  relied  on  as 
evidence.  Much  parol  testimony  was  in- 
troduced by  the  complainants  in  the  Court 
of  Chancery,  tending  to  shew  (from  all  the 
circumstances,  and  the  acts  of  the  parties,  ] 
that  the  true  construction  of  the  articles, 
required  a  settlement  of  the  estate  upon  the 
wives  and  their  issue  as  purchasers,  and  in 
default  of  such  issue,  remainder  to  their 
blood  relations,  excluding  the  husbands 
even  from  a  life-estate,  in  the  event  of 
their  surviving  their  wives;  and  also  that 
the  articles  were  entered  into  with  due  de- 
liberation, and  without  any  kind  of  con- 
straint. On  the  part  of  the  defendants, 
Archer  and  Randolph,  it  was  insisted  that 
they  were  executed  through  the  undue  influ-  | 


reluctantly  yielded  to  the  terms  of  a  pro- 
posed settlement  as  dictated  by  her.  Dr. 
Randolph  declares  that  '*a  few  minutes  be- 
fore the  marriage  ceremony  was  performed, 
he  was  summoned  to  Mrs.  Tabb's  cham- 
ber, not  to  receive  the  hand  of  .  his  bride, 
but  to  sign  the  marriage-contract,  about 
the  terms  of  which  he  had  never  been  coo- 
suited."  But  the  testimony  going  to 
prove  the  construction  of  the  articles  was 
disregarded  by  this  Court:  and  it  was 
thought  to  have  been  sufficiently  estab- 
lished that  the  contracts  were  entered  into 
freely. 

The  Chancellor  dismissed   the   complaia- 
ants'  bills,  and  they  appealed  to  this  Court. 

At  the  October  term,  1808,  these  causes 
were  very  elaborately  argued  by  Call,  for 
the  appellants,  and  by  Hay,  Wickham  and 
Randolph  for  the  appellees.  In  the  course 
of  the  argument  all  the  doctrine  relating  to 
marriage-articles  and  settlements,  the  inter- 
est which  the  issue  and  those  in  remain- 
der acquired,  the  capacity  of  an  infant 
to  contract  by  marriage-articles,  the  ef- 
fect of  imposing  restraints  upon 
405  ^marriage,  and  the  power  of  a  feme 
covert  to  dispose  of  her  whole  estate 
by  giving  her  husband  a  conveyance,  were 
fully  discussed :  but  the  Judges,  in  deliv- 
ering their  opinions,  seriatim,  as  well  as 
in  the  decree  of  the  Court,  having  reviewed 
all  the  leading  arguments  and  authorities, 
it  would  be  productive  of  needless  repeti- 
tions to  insert  the  arguments  at  the  bar. 

Thursday,  April  20,  1809.  The  Judges 
pronounced  their  opinions,  seriatim. 

JUDGE  TUCKER.  This  is  an  appeal 
from  a  decree  of  the  Richmond  Chancery 
Court,  dismissing  the  bill  of  the  appel- 
lants, who  are,  first,  the  issue  of  the  mar- 
riafife  between  the  defendants.  Archer  and 
wife,  formerly  Miss  Tabb;  the  mother  of 
that  lady ;  and  her  brothers  and  sisters,  or  a 
part  of  them ;  praying  that  the  estate  of  the 
defendant,  Mrs.  Archer,  may  be  settled 
pursuant  to  certain  marriage-articles,  en- 
tered into  between  herself  and  husband, 
previous  to  their  marriage,  under  which 
the  appellants  claim  an  interest  as  pur- 
chasers, and  for  general  relief. 

These  articles  executed  under  the  band 
and  seal  of  the  parties,  both  of  full  age  at 
the  time,  in  contemplation  of  their  intended 
marriage,  having  been  proved  by  three 
witnesses,  and  admitted  to  record  in  the 
County  Court  of  Amelia,  where  the  parties, 
or  one  of  them,  resided ;  no  question  can 
be  made  as  to  that  fact.  But  as  a  great 
deal  was  said  in  the  argument,  as  to  an 
undue  influence  exercised  by  Mrs.  Tabb, 
over  her  daughter,  to  prevail  upon  her  not 
to  marry  Dr.  Archer,  unless  he  consented 
to  execute  such  articles ;  I  shall  only  ob- 
serve, that  Mrs.  Tabb's  conduct,  from  the 
evidence,  not  only  seems  to  me  to  stand 
above  every  possible  imputation  of  impro- 
priety, but  to  have  been  highly  laudable 
and  proper,  and  such  as  every  prudent 
and  affectionate  parent,  whether  father  or 
mother,  would  have  done  well  to  have 
pursued  in  such  a  case,  Mrs.  Tabb  was 
guardian  of  her  daughter  by  nature,  and 
as  such,  the  marriage  of  her  daughter  be- 
longed   to    her,     unless     a     testamentary 


•40b  gnaraian  ^naa  oeen  appointee  oy 
the  father,  or  the  guardianship  of  the 
<3anghter  had  been  duly  committed  to  some 
other  guardian. (a)  But  it  appears  from 
the  record,  that  she  was  actually  her 
•daughter's  guardian,  whether  by  appoint- 
ment by  the  father,  or  the  Court,  does  not 
appear,  and  is  perfectly  immaterial.  She 
'was  therefore  in  the  strict  line  of  her  duty, 
-when  she  was  endeavouring  to  secure  to 
lier  daughter,  and  her  children  the  fortune 
•committed  to  her  care.  That  she  refused 
her  consent  to  the  marriage  after  her 
daughter  came  of  age,  is  perfectly  imma- 
terial ;  it  could  not  impede,  or  prevent  the 
marriage.  And  the  only  penalty  which 
it  is  alleged  she  proposed  for  disobedience, 
(though  that  is  not  proved,  or  rather  is 
disproved,)  was,  that  her  daughter  should 
be  married  at  her  house,  or  that  she  would 
not  speak  to  her  again.  Even  if  these 
things  were  proved,  I  hold  them  of  no  con- 
sequence. A  mother  has  a  right  to  with- 
hold her  consent  to  any  connection  with 
her  daughter  which  she  does  not  approve  of ; 
and,  whatever  reasons  or  arguments  she 
might  use,  if  there  were  no  improper  mo- 
tives or  inducements  held  out  on  her  part, 
they  are  not  impeachable  here.  With  re- 
spect to  Dr.  Archer,  whatever  were  his  mo- 
tives for  first  objecting  to,  and  then 
consenting  to,  and  executing  the  articles, 
there  can  be  no  doubt  of  his  free  agency; 
unless  this  Court  should  agree  to  set  a  pre- 
cedent, for  which  I  can  find  none,  in  any 
other  place.  The  validity  of  the  articles, 
therefore,  I  conceive,  cannot  be  impeached ; 
the  endorsement  by  Dr.  Archer  puts  this 
matter  out  of  all  doubt  as  to  him,  being 
made  after  the  marriage.  That  endorse- 
ment could  not,  however,  operate  any 
thing  as  to  Mrs.  Archer,  who  was  no  longer 
8ui  juris. 

Articles  made  in  consideration  of,  and 
previous  to,  marriage,  are  considered  as 
heads  of  agreement  entered  into  between 
the  parties  for  a  valuable  consideration ;  a 
provision  for  the  issue  of  the  marriage  is 
one  of  the  great  and  immediate  objects  of 
this  agreement;  and  consequently  a  princi- 
pal intention  of  such  agreement  must  be  to 
secure  such  a  settlement,  as  shall  contain 
an  effectual  provision  for  that  issue;  which 
end  it  is  clear  cannot  be  answered 
407  by  a  settlement  *so  framed,  as  to 
leave  it  in  the  power  of  the  parents 
to  bar  their  issue  by  fine  and  recovery,  or 
any  other  conveyance  whatsoever.  And  the 
reason  is,  that  the  children  of  the  marriage 
are  considered  as  purchasers,  (b)  And 
therefore  in  articles  on  a  marriage,  to  set- 
tle lands  to  A.  for  life,  remainder  to  the 
heirs  male  of  his  body,  by  his  wife,  the 
articles  being  executory,  and  but  as  min- 
utes, it  has  been  decreed  that  the  settlement 
should  be  made  according  to  the  intention, 
and  consequently  to  the  first  son,  &c. 
And  the  reason  given  is,  that,  if  this  con- 
struction upon  marriage  articles  were  not 
made,  it  would  give  way  to  fraud,  and 
overreaching,  and  to  the  defeating   of  the 


manifest  intention  oi  tne  parties  m  set- 
tlements in  which  the  issue  of  the  marriage 
are  considered  as  purchasers,  (c)  And  mar- 
riage agreements  are  said  to  differ  from  all 
others  in  this;  that  the  principal  consid- 
eration is  the  marriage.  Settlements  are 
prudential  acts  done  chiefly  for  this  consid- 
eration: and  the  estate  settled  may  be 
greater  or  less,  according  to  the  discretion 
of  the  parties :  as  soon  as  the  marriage  is 
had,  the  principal  contract  is  executed, 
and  cannot  be  set  aside  or  rescinded ;  the 
estate  and  capacities  of  the  parties  are 
altered ;  the  children  born  of  the  marriage 
are  equally  purchasers,  under  both 
father  and  mother:  and  therefore  it  has 
been  truly  said  that  marriage-contracts 
ought  not  to  be  rescinded,  because  it  would 
affect  the  interest  of  third  persons,  the 
issue.  It  seems  also  agreed  that  there  is 
this  further  difference  between  agreements, 
on  marriage  being  carried  into  execution, 
and  other  agreements,  that  all  agree- 
ments besides  are  considered  as  entire, 
and  if  either  of  the  parties  fail  in  per- 
formance of  the  agreement  in  part,  it 
cannot  be  decreed  against  the  other  in 
specie,  but  must  be  left  to  an  action  at 
law;  but  ^  marriage  agreements  it  is 
otherwise :  for  though  either  the  relations 
of  the  husband  or  wife,  should  fail  in  per- 
formance of  their  part,  yet  the  children 
may  compel  a  performance;  they  being 
considered   as   purchasers   and   entitled    to 

all  benefit  of  the  uses  under  the  settle- 
408      ment,    ^notwithstanding     there      has 

been  a  failure  on  one  side,  (d)  And, 
although  the  rights  of  an  infant,  party  to 
such  an  agreement,  to  real  estate,  may  not, 
perhaps,  be  bound  by  any  agreement  in 
relation  to  it,  unless  there  be  issue  of  the 
marriage,  (as  there  has  been  in  this  case,) 
yet,  as  to  personals,  her  interest  may  be 
bound  by  agreement  on  the  marriage;  and 
if  the  parents  or  guardian  cannot  contract 
for  the  infant,  so  as  to  bind  that  property, 
the  husband  as  to  the  personal  estate, 
would  be  entitled  to  the  absolute  property 
in  it,  immediately  on  the  marriage,  (e) 
And  Lord  Ch.  Hardwicke  said,  he  knew  of 
no  precedent  where  a  marriage  agreement 
had  been  called  in  question,  where  it  had 
been  made  (as  in  that  case)  with  consent 
of  parents  and  guardians :  an  observation 
which  I  make  to  save  a  repetition  of  what 
I  have  here  said,  in  the  cause  which  was 
heard  at  the  same  time  with  this.  The 
force,  obligation,  and  effect  of  marriage-ar- 
ticles is  thus  described  by  the  bord  Chancel- 
lor in  the  case  of  Randal  v.  Willis,  5  Ves. 
jun.  273.  ^^The  marriage  taking  place  upon 
these  articles,  and  no  other  written  docu- 
ment of  the  agreement  between  them, 
and  the  articles  formally  executed  under 
real,  whatever  the  rights  of  the  parties  are 
by  the  articles,  it  is  totally  impossible  that 
any  parties  thereto  could  be  discharged 
from  any  one  obligation  imposed  by  the  ar- 
ticles. *'  Settlements  varying  from  the  arti- 
cles have  therefore  been  formed  or  set 
aside,  (f)     And  articles    being    in  their   na- 


(a)  2  P.  Wins.  117,  Eyre  v.  Countess  of  Scar- 
borough. 

(b)  1  Eq.  Cas.  890.  Trevor  v.  Trevor;  1  P.  Wms.  033, 
S.  C. ;  1  Feame.  78,  79;  1  Fonb.  203,  208,  n.  (p) :  2  Powell 
on  Contracts,  27;  8  Atk.  610,  611,  Harvey  v.  Ashley. 


(c)  1  P.  Wms.  688.  634;  S  Atk.  611. 

(d)  8  Atk.  187,610.611. 

(e)  8  Atk.  613. 

(f)  Leifffv.  Oolwine.  Cas.  temp.  Talbot.  20;  2  P. 
Wms.  849.  Westv.  Erissey;  5  Ves.  jun.  278,  276,  Ran- 
dal V.  WllUs. 


moulded  in  equity,  according  to  the  in  ten - 
tion  of  the  parties. (a)  And,  in  the  case 
of  agreements  in  consideration  of  mar- 
riage, a  Court  of  Equity  will  totally  disre- 
gard the  form,  if  the  substance  of  the 
agreement  and  intention  of  the  parties 
in  making  it  can  be  got  at ;  as  in  Cannel 
V.  Buckle,  (b)  where  a  woman  gave  a  bond 
in  2001.  penalty  to  her  intended  husband, 
in  which  the  intended  marriage  was  re- 
cited, and  the  condition  was,  that,  if  it 
took  effect,  she  would  convey  all  her  lands 
to  her  husband  and  his  heirs;  and  though 
it  was  objected  that  this  bond  became  void 
on  the  intermarriage,  the  Lord  Chancellor 
said  it  is  sufficient  that  the  bond  is  a  writ- 
ten evidence  of  the  agreement  of 
409  the  ^parties,  and  being  upon  a  valu- 
able consideration,  (the  marriage,) 
it  shall  be  executed  in  equity ;  and  that  it 
would  be  unreasonable  that  the  intermar- 
riage, upon  which  alone  the  bond  was  to 
take  effect,  should  itself  be  a  destruction 
of  the  bond.  And  the  same  point  was 
before  decided  in  the  case  of  Acton  v. 
Acton,  (c) 

The  intent  of  the  parties  to  an  agreement 
ma3'  be  evinced,  either  from  tl^  nature  of 
the  covenant  compared  with  the  substance 
of  the  agreement,  or  from  the  nature  of  the 
contract  on  which  the  covenant  or  agree- 
ment arises,  considering  who  are  the  par- 
ties to  it,  and  the  object  of  their 
stipulating,  (d)  **The  most  apt  instances  of 
this  sort,  that  occur,  are  in  the  cases  of 
marriage-articles,  wherein,  although  lands 
are  expressly  covenanted  to  be  conveyed  to 
one  for  life,  with  remainder  to  his  heirs 
male  of  his  body,  which,  on  a  contract  eit- 
ecuted,  would  give  to  the  party  an  estate 
tail ;  yet,  on  a  bill  brought  for  the  execu- 
tion of  articles,  the  lands  will  be  directed 
to  be  settled  upon  A.  for  life,  with  re- 
mainder in  strict  settlement,  upon  his  first, 
and  other  sons  in  tail  male,  Ac.  because, 
from  the  nature  of  the  contract  it  is  clear, 
that  the  issue  of  the  marriage  are  princi- 
pally in  the  consideration  of  the  parties, 
and  that  the  contract  is  made  with  a  view 
to  secure  to  them  the  estates  stipulated 
about,  and  of  which  they  are  purchasers, 
in  consideration  of  the  •  marriage.  It  is 
considered,  therefore,  that  it  would  be  a 
strange  and  a  vain  construction  of  such 
contracts,  it  the  principal  contracting,  and 
who  is  evidently  the  person  meant  to  be 
restrained  thereby,  should  be  intended  to 
have  such  an  estate  by  them,  as  would  en- 
able him  the  very  next  day  after  their  ex- 
ecution to  defeat,  by  a  tine,  the  limitations 
to  his  issue,  with  a  view  to  secure  which 
limitations  the  contract  was  entered  into, 
and  a  valuable  consideration  paid 
for  it." 


(a)  Trevor  V.  Trevor,  1  P.  Wms.  681;  Kentish  v. 
Newman.  1  P.  Wms.  2S4;  Oserood  v.  Strode,  2  P.  Wms. 
267;  Grifflth  v.  Backle.  2  Vernon,  18;  Sbelbume  v. 
Inchlquln.  1  Bro.  Ch.  888. 

(b)  2  P.  Wms.  244. 

(c)  Prac.  In  Chancery,  287;  3  Vern.  480,  S.  C;  1  Eq. 
Ca.  68. 

(d)  Powell  on  Con  t  40. 

Ibid.  41,  Trevor  v.  Trevor;  1  P.  Wms.  622:  1  Eq. 
Cas.  Abr.  387.  S.  C,  Bale  v.  Coleman;  1  P.  Wms.  142, 
Seale  v.  Seale;  Ibid.  290.  Grifflth  v.  Buckley;  2  Vern. 
18,  Osffood  V.  Strode;  2  P.  Wms.  267,  Jones  v.  Lauffh- 
ton;  1  Eq.  Cas.  892,  Barton  v.  Hastiners;  Ibid.  898. 


marriage  the  only  persons  to  whom 
the  consideration  of  the  marriage  extends. 
In  the  case  of  Jenkins  v.  RemySyCe)  it  was 
held  that  the  marriage  and  marriage  por- 
tion of  the  first  wife,  for  whose  issue  by 
the  intended  marriage  a  provision  was  ex- 
pressly made  by  a  settlement,  with  re- 
mainder to  the  heirs  of  the  body  of  the 
husband,  did  extend  to  the  issue  of  the 
husband  by  a  second  wife.  So  in  the  case 
of  Newstead  and  others  v.  Searles  and 
others, (f)  a  widow  on  her  marriage,  with 
the  participation  and  consent  of  her  in- 
tended husband,  made  a  settlement  of  her 
own  estate,  in  favour  of  the  issue  of  her 
former,  marriage,  in  fee,  with  a  proviso, 
that,  if  there  should  be  any  issue  of  her 
intended  marriage,  they  should  have  an 
equal  share  of  her  estate.  There  was  no 
issue  of  the  second  marriage;  and  Lord 
Hardwicke  declares  that  the  issue  of  the  first 
marriage  stood  In  the  very  same  plight 
and  condition,  as  against  a  mortgagee 
having  a  notice  of  this  settlement,  as  the 
issue  of  the  second  marriage,  if  there  had 
been  any,  would  have  done.  So,  in  Goring 
V.  Nash  and  others,  (g)  marriage-articles 
were  entered  into  between  a  father  and  his 
son,  on  the  son*s  marriage,  wherein,  after 
several  limitations,  there  was  a  limitation 
in  favour  of  one  of  the  daughters  ot  the 
father,  (not  the  eldest,)  whereupon  it  was 
objected  that  she  was  a  mere  volunteer,  as 
not  being  the  issue  of  the  intended  mar- 
riage, but  only  a  daughter  of  the  father. 
Lord  Hardwicke  said,  all  the  decrees  for 
the  specific  performance  of  marriage-arti- 
cles, on  limitations  to  younger  children, 
were  authorities  in  favour  of  the  daughter 
of  the  father ;  and  where  such  articles  have 
been  decreed  at  all,  they  have  been  carried 
into  execution  even  as  to  collaterals,  and 
not  carried  into  execution  in  part  only. 
^* Suppose,"  said  he,  *4n  the  present  case 
a  bill  had  been  brought  by  R.  F.  jun.  (the 
son),  or  the  widow,  must  not  this  particu- 
lar limitation  have  been  decreed  to  the 
plaintiff  (the  daughter  of  the  father)  at  the 
same  time?*'  And  he  said  n,earJy  the  same 
thing  in  the  case  of  Newstead  v. 
411  *Searles.  (h)  In  the  case  of  Vernon 
V.  Vernon,  which  was  a  bill  for 
the  specific  performance  of  marriage- 
articles,  whereby  lands  of  a  certain  value 
were  agreed  to  be  settled  on  the  hus- 
band and  wife,  and  the  issue  male 
of  the  marriage;  remainder  to  the  broth- 
ers of  the  husband,  who  were  the  plain- 
tiffs, in  which  it  was  objected  that 
the  articles  as  to  them  were  merely  volun- 
tary, and  not  within  any  of  the  considera- 
tions therein  expressed,  yet  the  Lord 
Chancellor  decreed  in  their  favour,  and, 
upon  an  appeal  to  the  House  of  Lords,  that 
decree  was  affirmed,  (i)  The  case  of  Lech- 
mere  V.  Carlisle,  (k)  was,  where  a  bill  was 
brought  by  the  nephew  and  heir  of  Lord 
Lechmere,  deceased,  to  compel  a  specific 
performance  of  marriage-articles,  whereby 
a  certain  sum  of  money  was  agreed  to    be 


(e)  1  Lev.  150,  Ibid.  237. 

(f)  1  Atk.  266. 
(fir)  8  Atk.  186. 
(h)  1  Atk.  268. 

(I)  2  P.  Wms.  594. 
(k)  8  P.  Wms.  211. 
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of  Lord  Lechmere  for  life,  without  waste, 
with  divers  limitations  over;  remainder  to 
Lord  Lechmere  in  fee.  The  defendants, 
by  their  answer,  insisted  that  Lord  Lech- 
mere  intended  only  a  provision  for  the  lady 
and  the  issue  of  the  marriage ;  and  that  the 
limitation  of  the  remainder  in  fee  to  the 
right  heirs  of  Lord  Lechmere,  ought  not  to 
be  carried  into  execution  in  his  nephew's 
favour,  the  articles  as  to  him  being  merely 
voluntary.  Sir  Joseph  Jekyll,  Master  of 
the  Rolls,  after  taking  a  full  view  of  all 
the  various  cases  upon  the  subject,  decreed 
in  favour  of  the  nephew  ;*  and  his  decree 
was,  upon  that  point  affirmed  by  Lord  Ch. 
Talbot,  (a)  And  the  Lord  Chancellor  in 
delivering  his  opinion  in  that  case  ob- 
served, that  *4t  was  then  a  settled  point, 
that  where  the  securities  are  appropriated, 
money  agreed  to  be  laid  out  as  land  shall 
go  as  land,  not  only  to  the  issue  of  the 
marriage,  but  likewise  to  a  collateral  heir, 
or    general    remainderman,      unless    there 

appears  some  variation  in  the  parties* 
412      *intent."     A  fortiori  the   land  itself. 

For,  as  was  said  by  Lord  Ch.  Mac- 
clesfield, in  Edwards  v.  the  Countess  of 
Warwicke,(b)  the  objection  that  the  plain- 
tiff claimed  under  a  a  voluntary  limitation 
did  not  hold,  inasmuch  as  it  had  been  held, 
that  the  consideration  for  the  precedent 
limitations  in  a  marriage  settlement,  had 
been  applied  even  to  the  subsequent  ones; 
as  where,  in  consideration  of  a  marriage 
and  portion,  land  had  been  settled  on  the 
husband  for  life,  and  then  to  the  wife  for 
life,  remainder  to  the  children,  with  re- 
mainder to  a  brother;  these  considerations 
have  extended  to  the  brother,  as  was  in  fact 
afterwards  done  in  the  case  of  Vernon  v. 
Vernon,  before  mentioned ;  so  that,  if  that 
case  required  the  support  of  a  precedent, 
one  might  probably  have  been  found.  And 
this  is  agreeable  to  what  Lord  Hale  is  re- 
ported to  have  said  in  the  case  of  Jenkins 
V.  Keamish,(c)  that  the  consideration  of 
the  marriage,  and  the  marriage  portion, 
will  run  through  all  the  estates  raised  by 
the  settlement,  though  the  marriage  be  not 
concerned  in  them,  so  as  to  make  them  good 
against  purchasers,  and  to  avoid  a  volun- 
tary conveyance  ;(d)  and  though  Lord  Mac- 
clesfield, in  the  case  of  Osgood  v.  Strode,  (e) 
said,  '*the  marriage  and  marriage  portion 
supported  only  the  limitation  to  the  hus- 
band and  wife,  and  their  issue,  which  was 
all  that  could  be  presumed  to  have  been 
stipulated  for  by  the  wife  or  her  friends;'' 
yet,  it  must  be  observed,  that  in  that  case, 
neither  the  wife,  nor  her  issue,  nor  any  of 
her  friends  were  parties;  but  the  contest 
was  between  a  nephew,  in  whose  favour 
there  was  a  limitation  in  the   articles,  and 


*Note  by  Judge  Tuckbb.  Tlie  foUowingr  caaes 
were  mentioned  and  remarked  npon  by  the  Master 
of  the  Rolls  In  giving  his  opinion.  1  Salk.  164;  1 
Vern.  298.  Kettleby  v.  Atwood:  Ibid.  471,  S.  C;  2 
Vern.  101.  Lancy  v.  Palrchlld:  Ibid.  20,  Knifirhts  v. 
Atkins:  Ibid.  227.  Symons  v.  Rutter:  Ibid.  295, 
Cbichester  v.  BlckerstafiF;  1  P.  Wms.  173,  Linffen  v. 
Sowray;  2  P.  Wms.  171,  Edwards  v.  Countess  War- 
wick; 2  Vern.  822,  Holt  v.  Holt:  8  P.  Wms.  694. 
Vernon  v.  Vernon. —Note  in  Original  Edition. 

(a)  S  P.  Wms.  228:  Cas.  temp.  Talbot,  SO. 

(b)  2  P.  Wms.  175. 

(c)  Hardres,  896. 

(d)  Cited  2  P.  Wms.  2S2. 

(e)  2  P.  Wms.  256. 


whom  these  articles  were  entered  into  on 
the  son's  marriage ;  and  there  was  a  decree 
in  favour  of  the  nephew,  against  the  heirs 
at  law.  And  the  settlement  was  directed 
to  be  moulded  in  such  manner  as  to  provide 
for  all  the  branches  of  the  father's  family, 
(from  whom  the  estate  settled  moved,)  ac- 
cording to  the  apparent  intention  of  the 
father,  (f) 

In  the  case  of  Lie  Neve  v.  he  Neve,  as 
taken  from  Mr.  Forrester's  MS,  (g)  where, 
by  marriage-articles,  the  issue  of  that  mar- 
riage were  to  have  the  estate  in  such 
413  manner  as  *Kdward  Le  Neve,  the 
father,  should,  by  deed  or  will  ap- 
point; and  no  direction  how  the  estate 
should  go  for  want  of  appointment;  but 
only,  in  default  of  issue,  to  Edward  and 
his  heirs ;  so  that,  if  the  plaintiff  should 
die  without  issue  in  their  father's  life, 
their  representatives  would  be  entitled  to 
nothing.  Lord  H.  said,  notwithstanding 
this,  he  thought  the  plaintiffs  entitled  to 
some  relief,  as  the  other  part  of  that  con- 
tingency might  happen,  and  decreed  a  con- 
veyance accordingly.  This  has  satisfied 
the  doubt  in  my  mind,  whether  the  collateral 
relations  and  mother  of  Mrs.  Archer  were 
entitled  to  ask  for  a  settlement  pursuant  to 
the  articles. 

And  where  it  appears  by  the  marriage- 
articles,  that,  in  the  settlement  proposed  to 
be  made,  the  parties  to  the  marriage  are  to 
take  an  estate  for  life,  instead  of  an  estate- 
tail,  a  fine  levied  by  the  husband,  (who 
was  absolute  owner  of  the  premises  in  fee- 
simple,  at  the  time  of  the  marriage  and 
entering  into  the  articles,  but  was  to  have 
been  tenant  for  life  only,  with  remainder 
to  the  issue  male  of  the  marriage,  and 
the  heirs  male  of  such  issue  male,  lawfully 
begotten,  with  remainder  to  his  own  right 
heirs,)  was  considered  as  no  bar  to  the 
eldest  son  of  the  marriage,  although  the  uses 
of  the  fine  were  declared  to  be  for  the  sec- 
ond and  other  sons  of  that  marriage,  and 
although  the  eldest  son,  as  heir  to  his  father, 
inherited  other  very  large  estates. (h) 

Length  of  time  also  appears  to  be  no  bar. 
In  the  last  mentioned  case,  near  fifty  years 
had  elapsed  from  the  date  of  the  articles, 
and  upwards  of  twenty-five  years  from  the 
date  of  the  fine.  It  appeared  that  the  arti- 
cles had  been  thrown  by  for  several  years 
as  useless,  being  found  in  the  bottom  of 
an  old  trunk  after  Sir  John  Trevor's  death. 
But  Lord  Ch.  Parker  disregarded  these 
circumstances,  sayin/r  that  if,  within  two 
years,  (the  time  mentioned  in  the  articles 
within  which  Sir  John  Trevor  agreed  to 
make  the  proposed  settlement, )  the  wife's 
trustees  had  called  for  the  settlement,  or 
had  brought  a  bill  to  compel  the  perform- 
ance of  the  marriage-articles,  there  would 
be  no  question  that  the  Court  would  have 
decided  the  settlement  upon  Sir  John 
414  Trevor  *for  life,  Ac.  according  to 
the  intention  of  the  parties,  (i)  The 
same  doctrine  as  that  last  mentioned,  was 
held  by  the  Master  of  the  Rolls,  in  Lech- 
mere   V.    Lord    Carlisle,  (k)    viz.  that  Lord 


(f)  2  p.  Wms.  267.  258. 
(fir)  SCrni.  Disrest.  888:  8  Atk.  848.  S.  C. 
(h)  Trevor  v.  Trevor,  I  P.  Wms.  882. 
(i)  1  p.  Wms.  822:  1  £q.  Cas.  887. 
(k)  8  P.  Wms.  218.  214. 
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Lechmere  waa  compelled  in  equity  to  ful- 
fil the  articles,  and,  having  lived  after  the 
year  within  which  time  the  lands  were  to 
have  been  purchased  and  settled,  without 
doing  it,  he  had  broken  his  covenant ;  and 
the  trustees  might  thereupon  have  brought 
their  bill  immediately  to  compel  him  to 
make  such  purchase  and  settlement.  And 
although  in  common  cases  of  a  breach  of 
covenant,  the  parties  may  be  left  to  their 
action  at  law  for  damages,  yet  the  power  of 
a  Court  of  Equity  to  carry  marriage-articles 
into  execution,  notwithstanding  a  breach 
on  either  side,  seems  not  to  be  doubted, 
for  the  specific  execution  of  articles,  being 
the  most  adequate  justice  in  general,  shall 
not  be  left  to  an  action  at  law. (a) 

Marriage-articles  being  in  their  nature 
executory  only,  it  has  been  determined  that 
a  covenant  therein  contained  to  stand  and 
be  seised  of  the  premises,  until  such  time 
as  a  further  assurance  should  be  thereof 
made  to  the  uses  of  the  said  articles,  could 
not  be  taken  as  a  final  settlement. (b) 

This  view   of   the   principles   by    which 
Courts  of  Equity  are  governed,   in    respect 
to  marriage-articles,  may  furnish   us   with 
a  guide  to  the  decision  of  the  case  before  us. 
The     marriage-articles,     to    which    Dr. 
Archer   and   his  present  wife  are  the  only 
parties,  recite  *  'that,  whereas  a  marriage  is 
intended  to  be  shortly  had  and   solemnized 
between  the  parties  thereto,  and  they   have 
mutually  ag^reed  that  all   the   estate,    both 
real  and  personal,  to  which  the  said  Frances 
is  entitled,  shall  be  secured  to,  and   settled 
upon  her  and  her  heirs,   except   as   therein 
after  excepted.     Now,  in   consideration    of 
the   said    intended   marriage,    and   for  the 
intent   and   purpose   aforesaid,   the  said  J 
doth  thereby  covenant  and  agree  to  and  with 
the  said  Frances,  that  all  the  aforesaid  es- 
tate, both  real  and  personal,  (consisting  of 
sundry  plantations,  slaves,  stocks  of  horses, 
cattle,  &c.  except  as  therein  excepted,)  shall 
remain  in  the  right  and  possession  of 
415      the  said  Frances,  during  the  •contin- 
uance of  the  said  intended  marriage; 
and  the  annual  proceeds  thereof,  only,  shall 
be  applied  to  the  support  and   maintenance 
of  the  said  J.  and    F.    and    their   issue,    if 
any  there  should  be.    2dly.  The  said  John 
doth  thereby  further  covenant  and  agree  to 
and  with  the   said  Frances,  that   he   never 
will  sell  or  dispose  of  any  part  of   the  said 
real    or   personal  estate,    (except  as  before 
excepi^ed,)  in  any  manner  whatsoever:    But 
the  same  shall  always  be  held    as  an  invio- 
lable fund  for  the  support  and  maintenance 
of    the    said    John   and  Frances,  and  their 
issue,  if  any  there  should  be  of  the  said  in- 
tended marriage,    applying    only    the    pro- 
ceeds,     or      profits,      without    renting    or 
applying  any  of  the  original  stock  for  that 
purpose :  But  the  whole  of  the  said  original 
stock  (except  as  therein  excepted)  shall  be 
inviolably  held,  for  the   use   and  benefit  of 
the  said  Frances  and  her  heirs,  in  the  same 
manner    as   if   the  said   intended  marriage 
should    never   take    effect.     By    which    ex- 
pression it  is  meant  and  understood  between 
the    parties,    that    if  the  said  John  should 
depart    this   life,    leaving  issue  of  the  said 

(a)  Per  Lord  Ch.  Hordw.  8  Atk.  187;  Oorinf  v. 
Nash,  Ibid.  611;  Harvey  v.  Ashley,  same  doctrine. 

(b)  1  P.  Wms.  632. 


marriage,  and  the  said  Frances  should 
again  intermarry,  and  leave  issue,  such  is- 
sue shall  be  equally  entitled  to  the  benefit 
of  this  settlement,  as  the  issue  of  the  said 
intended  marriage  would  be;  and,  in  the 
event  of  the  death  of  the  said  Frances, 
without  issue,  then  the  whole  of  the  afore- 
said estate,  both  real  and  personal,  (except 
as  before  excepted,)  shall  go  to  her  next 
legal  representatives."  On  the  back  there 
is  an  endorsement,  of  which  I  shall  take 
notice  presently. 

It  was  objected  to  this  instrument,  that 
if  it  were  any  thing,  it  was  a  marriage 
settlement,  and  not  merely  articles ;  that  it 
was  therefore  an  agreement  already  ex- 
ecuted between  the  parties,  and  not  merely 
executory,  as  articles  are;  that  being  al- 
ready executed,  it  must  be  left  to  its  legal 
operation  and  construction ;  that  the  Court 
could  not  interfere  to  direct  any  other  set- 
tlement, since  that  would,  in  effect,  be  to 
change  the  agreement  between  the  parties. 

To  these  objections  an  answer  per- 
416      fectly  satisfactory  was  given  *by  the 

counsel  for  the  appellants ;  that  there 
is  no  covenant,  or  grant,  or  any  words 
capable  of  passing  an  interest,  or  of  declar- 
ing that  she  will  stand  seised  to  the  uses 
in  the  instrument  mentioned,  or  of  creating: 
a  use,  or  trust,  on  the  part  of  Mrs.  Archer. 
The  covenants  are  entirely  on  the  part  of 
the  husband;  and  whether  the  object  of 
these  covenants  be  executory  or  not,  yel,  as 
it  appears  that  the  husband  has  actnallj 
broken  his  covenant,  by  executing  a  volnn- 
tary  conveyance  for  the  land,  and  takiofi^ 
back  a  conveyance  to  himself,  in  exclasion 
of  the  wife  and  her  issue,  (to  provide  for 
whom,  whether  of  that  or  any  future  mar- 
riage, was  manifestly  the  object  and  inten- 
tion of  the  articles, )  that  objection  ought 
not  to  prevail.  And  the  case  of  Lechmere 
V.  Carlisle(c)  is  a  strong  authority  to  shew, 
that,  whenever  there  is  a  breach  of  anj 
covenant  contained  in  marriage-articles, 
a  Court  of  Equity  will  interpose  its  aid,  to 
enforce  a  settlement  to  be  made  pursuant 
to  the  intention  of  the  parties,  as  it  may 
appear  from  the  articles ;  provided  the  ap- 
plication for  the  aid  of  the  Court  be  made 
in  behalf  of  such  persons,  whose  interest, 
whether  immediate  or  remote,  was  within 
the  consideration  of  the  marriage,  as  in 
the  case  of  the  issue  of  Doctor  Archer  and 
his  wife,  now  before  us,  who,  in  my  opin- 
ion, are  well  entitled  to  have  such  a  settle- 
ment made,  as  was  manifestly  the  intent 
and  meaning  of  the  parties,  as  expressed 
in,  or  as  may  be  collected  from,  the  articles 
themselves. 

The  counsel  for  both  parties  have  con- 
tended, on  their  respective  parts,  for  an 
exposition  and  interpretation  of  the  arti- 
cles, by  evidence  dehors  the  articles  them- 
selves. The  counsel  for  the  appellants 
rely  on  Mr.  Gileses  deposition,  and  some 
further  evidence,  altogether  parol;  their 
adversaries  claim  the  benefit  of  the  endorse- 
ment, made  by  Dr.  Archer  and  his  lady. 
upon  the  articles,  some  time  after  the  mar- 
riage. I  am  of  opinion,  that  both  ought  to 
be  rejected,  in  the  present  case.  The  only 
effect  of  that  endorsement,  I  conceive,  is 
to  prove,    (if   such    proof   were   wanting,) 

(c)  8  P.  Wms.  811. 
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that    there   was   no  fraud  or  surprise  upon 

Dr.    Archer   in    the    original    execution  of 

these  articles.     With   respect  to  Mrs. 

417  ♦Archer,    they  could   have  no  effect ; 
she  was  no  longer  sui  juris ;  no  longer 

capable  of  contracting  with,  or  of  explain- 
ing a  contract  made  with,  her  husband ;  be- 
ing equally  incapable  of  being  a  witness 
for  or  against  her  husband,  as  of  contract- 
ing with  him.  The  endorsement,  to  have 
any  operation  with  regard  to  her,  must 
operate  in  one  or  other  of  these  modes. 
With  respect  to  parol  testimony,  I  can  dis- 
cover no  such  ambiguity  in  these  articles 
as  to  require  or  permit  a  resort  to  it.  I 
have,  on  a  former  occasion,  expressed  my 
reasons  pretty  much  at  large  for  rejecting 
parol  testimony  to  explain  the  meaning 
and  intention  of  parties  in  a  solemn  cove- 
nant, or  even  in  written  agreements,  (a)  I 
will  not  repeat  them,  though  I  still  feel 
their  full  force;  and  conceiving  that  the 
articles  themselves  are  sufficiently  iuteligi- 
ble,  as  containing  words  which  have,  in 
themselves,  a  positive,  precise  sense,  I 
have  no  idea  of  its  being  possible  to  change 
them:  and  shall  add,  upon  the  authority  of 
Ivord  Thurlow,  that  I  take  it  to  be  an  es- 
tablished rule,  that  words  cannot  be 
changed  in  that  manner,  (b) 

f^rom  the  vatious  cases  upon  the  subject 
of  marriage-articles,  I  think  one  general 
rule  may  be  collected,  which  I  do  not  recol- 
lect to  have  found  precisely  laid  down,  in 
any  one.  It  is  this:  that,  whenever  in 
marriage-articles  a  settlement  is  proposed 
to  be  made,  if  there  be  any  casus  omissus 
or  chasm  in  the  uses,  or  estate  intended  to 
be  settled,  such  casus  omissus  or  chasm 
shall  be  supplied  by  the  Court  according  to 
the  intention  of  the  parties,  if  possible  to 
be  collected  from  the  instrument ;  if  not, 
then  from  the  rules  of  law,  or  the  usages 
customary  in  such  settlements.  Thus, 
where  the  uses  expressed  in  the  articles 
have  gone  no  further  than  to  limit  an  es- 
tate-tail to  the  issue  of  the  owner  of  the 
estate,  it  was  held  that  the  equitable  rever- 
sion in  fee  descended  upon  the  heirs  gen- 
eral of  the  gr^ antor ;  and  it  would  seem  that 
a  settlement  was  directed  accordingly,  (c) 
So  where  money,  part  of  which  was  the 
husband's,  and  part  the  wife's,  was  on  the 
marriage  agreed  to  be  laid  out  in  land,  and 
settled    on    the    husband  for  life,  re- 

418  mainder  to    the    wife    for    life,    ♦re- 
mainder   to   the    heirs    of    their    two 

bodies;  and  the  uses  went  no  further;  it 
was  decreed  that  the  heir  of  the  husband 
should  have  the  whole  (notwithstanding  the 
wife  survived  him)  after  the  wife's  death, 
upon  the  presumption  that  it  was  so  in- 
tended, (d)  And  this  decree  was  cited  and 
approved  by  the  Master  of  the  Rolls,  in 
L/echmere  v.  Carlisle. (e)  So,  where  arti- 
cles on  a  marriage  were  to  settle  lands  to 
A.  for  life,  remainder  to  the  heirs  male 
of  his  body  by  his  wife,  the  articles 
being  executory,  and  bui  as  minutes,  the 
settlement  should  be  according  to  the  in- 
tention and  usual  course  in  such  cases,  and 


(a)  Lonff  V.  Colston,  1  Hen.  &  Munf.  121. 

(b)  1  Bro.  Ch.  Rep.  360,  361.    See  also  4  Bro.  Cta. 

<c)  Goring  v.  NasH.  3  Atk.  186. 

(d)  2  Vern.  20, 21.  Kniffbts  v.  Atkins. 

(e)  3  P.  Wms.  217,  218. 
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consequentlv  to  the  first  son,  &c.  in  strict 
settlement,  (f ) 

Now  the  husband  upon  the  marriage  is  a 
purchaser  for  a  valuable  consideration,  and 
shall  not  be  deprived  of  any  of  his  legal 
rights,  accruing  upon  the  marriage,  except 
such  as  he  shall  have  expressly  covenanted, 
or  consented,  to  give  up,  by  the  articles 
concluded  between  him  and  his  intended 
wife.  In  decreeing  a  settlement,  therefore, 
to  be  made  pursuant  to  these  articles,  the 
Court  ought  to  inquire  how  far  he  has  given 
his  consent  to  this  deprivation ;  beyond 
which  this  Court  cannot  go.  Therefore  if 
there  be  in  the  articles  any  contingency 
unprovided  for,  in  the  happening  of  which 
his  legal  rights,  jure  mariti,  may  take  place 
without  prejudice  to  the  general  scope  and 
intention  of  the  articles,  and  to  the  inter- 
ests of  those  who  are  within  the  considera- 
tion of  them,  the  settlement  to  be  made,  in 
case  of  such  contingency  happening,  ought, 
I  conceive,  to  pursue  the  rules  of  law,  so  as 
to  let  him  into  the  perception  and  enjoy- 
ment of  those  legal  rights.  And  the  same 
construction  ought  to  be  made  in  favour  of 
the  wife's  rights,  accruing  on  the  mar- 
riage: each  party  retaining  in  their  fullest 
extent  their  respective  rights  accruing 
upon  the  marriage,  which  they  have  not, 
on  a  fair  and  liberal  interpretation  of  the 
articles,  according  to  the  established  rules 
of  construing  them  in  Courts  of  Equity, 
surrendered  for  the  mutual  benefit  of  them- 
selves, and  their  issue,  or  of  such  other 
persons  as  are  evidently  within  the  con- 
sideration of  the  agreement.  I  wish  to 
be  understood  as  confining  my  ob- 
419  servations  to  the  construction  *of 
marriage-articles,  not  as  meaning  to 
extend  them  to  settlements,  or  any  other 
agreements  executed. 

The  articles  contain  two  distinct  cove- 
nants. The  first  relates,  exclusively,  to  the 
continuance  of  the  marriage ;  during  which 
period  the  rents  and  profits  only,  are  to  be 
applied  to  the  support  and  maintenance  of 
the  husband  and  wife,  and  their  issue,  if 
any.  By  the  second.  Dr.  Archer  covenants 
that  he  never  will  sell  any  part  of  the  es- 
tate; (except  as  in  the  articles  mentioned;) 
thereby  devesting  himself,  completely,  of 
all  power  of  disposing  of  the  same;  (as  in 
violation  of  that  covenant  he  has  done ;)  but 
that  the  same  shall  always  be  held  as  an 
inviolable  fund  for  the  support  and  main- 
tenance of  the  said  John  and  E^rances,  and 
their  issue,  if  any;  only  applying  the 
proceeds  or  profits  thereof,  without  resort- 
ing to,  or  applying,  the  original  stock,  &c. 

Now  the  first  covenant  applying  to  the 
continuance  of  the  marriage ;  this  part  of 
the  articles  may  fairly  be  interpreted  to 
relate  to  some  future  period,  so  far  as  re- 
lates to  the  application  of  the  proceeds  or 
profits  of  the  estate;  the  support  and  main- 
tenance of  the  husband  is  evidently  con- 
templated therein,  as  well  as  that  of  the 
wife  and  their  issue:  and  the  original  fund 
is  to  be  held  inviolably  for  all  those  pur- 
poses. The  provision  for  the  husband  is 
not  limited  to  the  continuance  of  the  mar- 
riage, any  more  than  the  provision  for  the 
wife,  or  the  children ;  it  must  therefore  be 
for  life   at  least;  subject,    however,  to  the 


(f)  1  P.  Wms.  638,  Trevor  v.  Trevor. 
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The  meaning  then  is,  that  Dr.  Archer,  in 
consideration  of  the  marriage,  and  of  the 
property  left  at  his  disposal  by  the  articles, 
renounces  his  matrimonial  rights  to  the 
rest  of  the  estate  of  his  intended  wife ;  and, 
in  lieu  thereof,  covenants  and  agrees  to  ac- 
cept to  the  proceeds  And  profits  thereof, 
only,  for  the  support  and  maintenance  of 
himself  and  family  during  the  continuance 
of  the  marriage,  and  for  the  like  support 
and  maintenance  of  himself  and  the  issue 
of  that  marriage  in  the  event  of  his  sur- 
viving his  wife. 

But  if  I  am  mistaken  in  this  construction 
of  the  second  covenant,  and  it  should 

420  be  that  it  relates  only  to  a  support  *and 
maintenance    for  Dr.  Archer,  during 

the  continuance  of  the  marriage,  then,  I 
must  observe  that  there  is  no  provision  made 
for  the  event  of  Dr.  Archer's  surviving  his 
wife,  and  therefore  as  there  is  issue  of  the 
marriage.  Dr.  Archer  will  at  all  events  be 
entitled  to  be  tenant  by  the  curtesy  of  the 
lands,  there  being  no  covenant  or  agree- 
ment to  surrender  that  legal  right.  But, 
under  the  fairest  construction  of  the  arti- 
cles, I  think  he  has  agreed  to  accept  the 
profits  for  life,  of  the  whole  estate,  in  lieu 
of  the  chance,  only,  of  being  a  tenant  by 
curtesy  in  the  real  estate. 

The  latter  part  of  the  second  covenant, 
''that  the  original  stock  shall  be  inviolably 
held  for  the  use  and  benefit  of  the  said 
Frances  and  her  heirs,  in  the  same  manner 
as  if  the  said  intended  marriage  should  never 
take  effect,"  may  seem  to  give  room  for  a 
different  interpretation  of  the  preceding 
member  of  the  covenant,  were  it  not  that 
the  meaning  of  that  expression  is  immedi- 
ately explained,  so  as  to  leave  ample  room 
for  the  construction  I  conceive  it  ought  to 
have ;  or  if  not,  to  leave  room  for  the  in- 
terpretation of  the  tenancy  by  the  curtesy 
in  the  lands,  which  is  nowhere  covenanted 
to  be  surrendered,  or  izriven  up,  although  it 
may  be  merged  in  the  life-estate,  which, 
according  to  my  interpretation  of  the  arti- 
cles. Dr.  Archer  is  entitled  to. (a) 

My  opinion  therefore  is,  that  the  Chan- 
cellor's decree  dismissing  the  bill  of  the 
plaintiffs  ought  to  be  reversed;  that  the 
defendants.  Dr.  Archer  and  his  lady,  ought 
to  be  decreed  to  execute  a  settlement  of  her 
estate  (except  as  excepted  in  the  articles) 
to  trustees  to  be  named  by  the  Court,  in 
fee-simple,  in  trust  to  permit  Dr.  Archer, 
during  the  continuance  of  the  marriage, 
to  take  and  receive  the  rents,  issues,  and 
profits  thereof,  for  the  support  and  main- 
tenance of  himself,  and  his  wife,  and  their 
issue,  if  any,  and,  from  and  after  the  de- 
termination of  the  marriage  union,  to  per- 
mit the  survivor  of  the  said  John  and 
Frances  to  take  and  receive  the  rents  and 
profits,  in  like  manner,  during  his  or  her 
life,  for  the  like  purposes;  and,  from  and 
after  the  death  of  the  survivor,  to  hold  the 
same  to  the'  use  of  the  issue  of  said 
Frances,  and  the  descendants  of  such 

421  *issue,  if  any  there  be,  in  equal  por- 
tions, per  stirpes,  and  not  per  capita : 

and,    in    case    of    the    death    of    the    said 


(a)  Vide  Hodsden  ▼.  Lloyd.  2  Bro.  Ch.  548,  where 
articles  somewhat  like  these  were  entered  into. 


case,  to  the  use  of  the  heirs  of  the  said 
Frances,  who  shall  be  then  living,  gener- 
ally, in  such  portions  as  the  law  directs; 
subject,  nevertheless,  to  the  right  of  Dr. 
Archer  to  take  and  receive  the  rents,  issues, 
and  profits  thereof,  in  case  he  shall  survive 
his  wife :  that  the  several  deeds  and  con- 
veyances executed  by  Dr.  Archer  and  wife, 
for  the  lands  and  slaves,  &c.  and  the  sev- 
eral deeds  and  conveyances  executed  by  the 
persons  to  whom  those  deeds  and  convey- 
ances first  mentioned  were  made,  be  brought 
into  the  Court  of  Chancery,  and  there  can- 
celled ;  and  that  the  Court  of  Chancery  take 
such  further  order,  as  to  the  records  made 
of  the  proof  of  the  said  deeds  and  the  record- 
ing thereof  in  the  District  Court  of  Peters- 
burg, and  in  the  County  County  of ,  as 

in  the  opinion  of  that  Court  will  best  an- 
swer the  purposes  of  preventing  fraud  and 
imposition  in  consequence  of  the  proving 
and  recording  those  deeds. 

JUDGE  ROAN1C.  As  the  case  of  Ran- 
dolph V.  Randolph  and  others,  not  only  em- 
braces, perhaps,  all  the  important  topics 
on  which  the  case  of  Tabb  v.  Archer  and 
others  turns,  but  also  involves  some  impor- 
tant points  ultra,  I  will  first  give  my  opinion 
on  it :  a  few  words  will  then  suffice  to  de- 
clare my  opinion  on  the  other  case. 

I  shall  throw  out  of  this  case  all  the  parol 
testimony  going  to  explain  the  contract  in 
question.  Where  there  is  a  written  agree- 
ment, the  whole  sense  of  the  contracting 
parties  is  supposed  to  be  comprised  therein ; 
and  it  would  be  dangerous  to  make  any  ad- 
dition thereto,  un'ess  there  was  fraud  in 
leaving  out  something  at  the  time; (b)  or 
unless  there  be  a  latent  ambiguity  which 
lis  impossible  to  be  explained  without  the 
aid  of  the  parol  testimony.  The  last  is  not 
pretended  to  exist  in  this  case;  and  as  to 
the  first,  it  is  not  shewn  that  any  other 
terms  than  those  comprised  in  the  written 
contract  were  stated  to,  or  assented  to,  by 
Dr.  Randolph :  if  any  thing  intended 
422  by  Mrs.  Tabb  has  not  *been  inserted 
in  this  agreement,  it  is  exclusively 
her  own  act,  or  that  of  her  agent ;  and  can- 
not affect  the  interest  of  Dr.  Randolph. 
The  construction  of  the  contract  must  there- 
fore depend  exclusively  upon  the  terms  of 
the  instrument  itself. 

Before  I  come  particularly  to  the  con- 
struction of  the  contract,  I  will  dispatch 
some  preliminary  objections. 

In  the  first  place,  it  is  objected  that  Mrs. 
Randolph  was  an  infant  at  the  time  of  ex- 
ecuting the  agreement,  which,  therefore, 
shall  not  bind  her.  The  answer  is,  that 
infants  may  marry  and  as  essential  thereto, 
may  contract  by  means  of  marriage  settle- 
ments. In  the  case  of  Harvey  v.  Aston,  (c) 
this  position  is  established ;  and  a  settle- 
ment by  an  infant  feme  of  15,  was  held  to 
be  irrevocable  in  favour  of  the  issue,  and 
that  the  infant  had  not  her  election  to  waive 
the  agreement  at  the  age  of  21.  The  same 
doctrine  is  expressly  held  in  the  case  of 
Seamer  v.  Bingham,  (d) 

Again,  it  is  objected  that   the  agreement 


(h)  1  Fonb.  188.  and  2  CaU.  6.  Flemiuffa  v.  Willis. 

(c)  8  Atk.  575. 

(d)  8  Atk.  54. 
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mother.  The  answer  is,  that  the  law  has 
entrusted  the  father,  or  guardian,  with  the 
marriag^e  of  infant  children,  or  wards, 
who  ought  not  to  do  it  to  their 
disparagement:  and,  consequently,  that 
settlements  made  by  infants  through 
them  are  binding;  and  it  is  further 
held  that,  even  where  the  father  or 
guardian  acts  corruptly  or  fraudulently,  the 
agreement  is  not  therefore  to  be  set  aside, 
and  the  children  stript  of  the  provision  in- 
tended, (a)  In  the  case  before  us  there  is, 
on  the  contrary,  no  pretence  to  say  that  the 
motives  of  the  mother  were  interested,  (how- 
ever unusual  such  a  course  of  conduct  may 
be  in  this  country,)  or  that  she  made  any 
gain  to  herself  by  the  contract  in  question. 
The  settlement  before  us  has  no  limita- 
tion in  favour  of  herself  or  others  of  the 
Tabb  family ;  as  is  the  case  in  the  cause  of 
Tabb  V.  Archer. 

As  to  the  consent  to  this  instrument  on 
the  part  of  Dr.  Randolph  and  his  wife,  it 
is  proved  that  they  executed  it  freely ;  and 
it  is  probable,  upon  the  testimony, 
423  that  they  *knew  from  an  early  stage 
of  the  courtship,  that  a  settlement 
would  be  insisted  on  by  Mrs.  Tabb. 

With  respect  to  the  settlement  itself;  it 
is  held  that  in  the  case  of  articles  before 
marriage,  the  provision  for  the  issue  being 
the  immediate  object  of  the  agreement. 
Courts  of  Equity  will  execute  them  in  strict 
settlement,  so  as  to  bar  the  power  of  the  par- 
ents to  defeat  them  by  fine  and  recovery  ;(b) 
and  that,  although  the  articles,  by  legal 
construction,  would  give  an  estate  of  inher- 
itance to  the  husband  or  wife,  yet  they  will 
be  executed  in  strict  settlement  in  favour 
of  the   issue    on    the   ground    assigned,  (c) 

To  these  positions  I  will  add  this;  that 
the  support  of  the  husband  and  wife  being 
equally  objects  of  the  marriage,  to  which 
the  property  belonging  to  each  is  naturally 
contributory,  the  rights  of  either  thereto, 
accruing  by  the  marriage,  will  only  be  lost 
by  an  express  renunciation  thereof,  or  by 
a  renunciation  arising  from  a  plain  and 
necessary  implication ;  and  that,  as  such  a 
renunciation  without  consideration  is  un- 
reasonable, we  ought  to  lean  in  favour  of  a 
construction  giving  an  equivalent.  I  have 
not  found  nor  looked  for  any  authorities  on 
this  point ;  but  I  hold  it  to  be  self-evident. 

The  case  before  us  is  a  strong  one  for  the 
application  of  this  principle ;  for,  unless 
the  husband  gets  a  life-interest  in  the  prop- 
erty, he  gets  almost  nothing,  although  he 
married  a  lady  with  a  large  fortune.  Let 
us  see  whether  there  be  any  thing  in  the 
agreement  which  imports  an  absolute  renun- 
ciation ;  or  rather,  whether  the  renunciation 
of  his  marital  rights  is  not  in  consideration 
of  a  life-interest  in  the  whole  estate,  exclu- 
sively of  the  excepted  property.  It  is  of  no 
avail  to  say  that  this  construction,  letting 
in  the  life-interest  of  the  husband,  postpones 
the  vesting,  or,  rather,  the  enjoyment,  of 
the  limitation,  in  favour  of  the  issue;  that 
is  but  the  common  case,  and  such  a  provi- 
sion for  the  husband,  in  general  very  just. 


(a)  a  Atk.  611. 

(b)  Feame.  78. 

(c)  3  Brldff.  Di«r.  9. 


The  agreement  before  us   states   its   ob- 
ject,   intent  and   purpose  to  be,  to  ** secure 
and  settle"  upon  the  wife  and  her  ** heirs," 
(construed  to  mean  ^*issue"  in  order  to  fur- 
ther the  intention  of  the  agreement, ) 

424  all  her  estate,  except  a  ^pittance  par- 
ticularly specified  and  excepted.     The 

first  remark  I  make  on  this  part  of  the 
agreement  is  that  this  declared  object  is 
answered,  although  the  husband  is  also  let 
in  to  the  enjoyment  of  a  life-interest:  for 
the  covenant  not  to  aliene,  &c.  secures  the 
estate  to  the  wife  for  her  life,  and  the  arti- 
cles also  settle  the  property  upon,  and  vest 
it  in,  the  issue,  although  the  husband  is 
construed  also  to  have  a  life-interest :  by 
this  construction  the  estate  is  *  ^secured"  to 
the  wife  and  * 'settled"  on  the  issue  in  the 
language  of  the  articles,  although  in  the 
last  case  it  may  not  be  so  soon  enjoyed  by 
them  as  if  the  life-estate  of  the  husband 
should  not  intervene  and  had  been  expressly 
given  up  and  excluded. 

In  furtherance  of  this  declared  object  and 
intention,  it  is  covenanted  that  the  property 
aforesaid  shall  '* remain  in  the  right  and 
possession  of  said  Mary  during  the  contin- 
uance of  said  intended  marriage,"  and  the 
proceeds  only  be  annually  applied  to  the 
support  of  the  said  Bathurst  and  Mary,  and 
their  issue,  if  any  be.  The  covenant  thus 
far  relates  only  to  the  continuance  of  the 
coverture.  Dr.  Randolph  then  goes  on  fur- 
ther to  stipulate,  that  * 'he  never  will  sell 
or  dispose  of  any  part"  of  the  estate  in 
question  in  any  manner  whatever,  but  that 
the  whole  thereof,  shall  be  always  held  as 
an  inviolable  fund  for  the  maintenance  of 
said  Bathurst  and  Mary,  and  their  issue,  if 
any  there  should  be,  applying  only  the 
profits  or  proceeds  thereof  to  that  purpose, 
without  resorting  to  or  selling  any  of  the 
original  stock,  fur  that  purpose,  which  shall 
be  held  for  the  use  and  benefit  of  the  said 
Mary  and  her  heirs,  '4n  the  same  manner 
as  if  said  intended  marriage  should  never 
take  effect." 

The  first  stipulation  above  mentioned  re- 
lates only  to  the  rights  of  the  parties  dur- 
ing* the  continuance  of  the  intended 
marriage.  Every  purpose  in  relation 
thereto  would  seem  to  be  answered  by  the 
stipulation  that  the  property  should  remain 
in  the  right  and  possession  of  the  wife, 
during  the  marriage,  and  the  proceeds  only 
be  applied  to  support  the  issue :  after  this 
it  would  perhaps  be  supererogation  to  stipu- 
late that  the  husband   would    not  sell 

425  the  same  during  *the  coverture.     We 
must    therefore    to    satisfy    this    last 

stipulation,  apply  it  to  events  posterior  to 
the  coverture ;  to  the  rights  of  the  husband 
in  the  event  of  his  surviving  his  wife.  In 
this  relation  it  is,  that  Dr.  Randolph  stip- 
ulates that  he  will  ''never"  sell  or  dispose 
of  the  property  in  question;  (not  that  he 
will  not  do  it  during  the  coverture ;)  he  also 
stipulates  that  it  shall  always  be  held  as  an 
inviolable  fund  for  the  support  of  himself 
and  wife,  (not  that  it  shall  be  so  held  only 
during  the  coverture, )  and  their  issue,  if 
any ;  applying  the  profits  only  as  aforesaid. 
While  these  words  are  fully  extensive 
enough  to  confer  on  Dr.  Randolph   the   use 
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of  the  property  for  his  life,  for  the  cove- 
nant is  not  restricted  to  the  duration  of  the 
coverture;  thej  also  guaranty  to  the  issue 
of  the  marriage  a  support  therefrom  even 
after  the  death  of  his  wife,  and  thus  answer 
every  equitable  purpose  in  their  favour. 
The  concluding  stipulation  that  the  original 
stock  shall  be  inviolably  held  for  the  *^use 
and  benefit  of  Mary  and  her  heirs  in  the 
same  manner  as  if  said  intended  marriage 
should  never  take  effect,"  while  it  can- 
not be  taken  literally,  for  then  the  object  of 
the  settlement  in  favour  of  the  issue  of  the 
marriage  would  be  defeated,  must  be  satis- 
fied by  a  construction  giving  to  the  hus- 
band the  use  of  the  property  for  life  in  the 
event  of  his  surviving,  while  his  power  of 
alienation  being  given  up,  the  estate  will 
ultimately  remain  to  the  wife  and  to  her 
issue  after  his  death.  We  must  restrain 
the  meaning  of  these  last  mentioned  words 
in  this  ma'nner,  in  order  to  effectuate  the 
clear  intention  of  the  parties,  to  settle  the 
estate  in  favour  of  the  issue  of  the  marriage, 
and  reconcile  it  to  the  life-estate  given 
to  the  husband  in  consideration  of  his 
marital  rights  as  aforesaid. 

I  am  thus  inclined  to  think  that,  upon  a 
fair  view  of  the  whole  instrument,  and  es- 
pecially, when  we  take  into  consideration 
the  general  principle  before  mentioned, 
that  the  enjoyment  of  the  property  of  a 
husband  or  wife  by  the  other,  as  the  case 
may  be,  for  life  at  least,  is  always 
426  intended  *in  settlements  of  this  kind ; 
the  right  of  Dr.  Randolph  in  the  case 
before  us  to  the  use  of  the  property  for 
his  life  is  recognised  and  admitted  by  the 
articles. 

Such  is  my  construction  of  the  agreement 
in  question.  I  therefore  think  the  decree 
ought  to  be  reversed ;  and  one  rendered  cal- 
culated to  settle  the  estate  in  controversy 
pursuant  to  the  uses  embraced  by  that 
construction. 

Most  of  the  grounds  of  my  opinion  in  the 
case  of  Randolph  v.  Randolph  and  others, 
apply  also  to  the  case  of  Tabb  v.  Archer. 
The  circumstances  of  this  case  are  stronger 
against  the  claim  of  the  appellees  than 
those  in  Randolph's  case.  For  example; 
Mrs.  Archer  was  of  full  age  at  the  time  of 
the  contract;  and  therefore  Mrs.  Tabb's 
consent  was  not  essential  to  the  marriage. 
The  marriage  might  have  been  had  with- 
out it :  but  indeed,  Mrs.  Archer  herself  re- 
quired a  settlement  as  a  sine  qua  non  of 
the  marriage.  Dr.  Archer  was  also  duly 
notified  of  this  requisition,  and  on  delibera- 
tion, acceded  thereto. 

As  to  the  construction  of  the  agreement 
there  is  no  difference  between  this  case 
and  the  other,  except  that  it  provides  for 
the  issue  of  any  future  marriage  of  Mrs. 
Archer,  and  in  default  of  any  issue  by  her, 
provides  also  for  the  next  legal  representa- 
tives of  Mrs.  Archer;  whereas,  in  Ran- 
dolph's case,  the  issue  of  the  contemplated 
marriage  only  was  provided  fox.  This  gen- 
eral limitation  in  favour  of  the  Tabb  fam- 
ily might  by  possibility  extend  to  Mrs. 
Tabb  herself:  but  this  possibility  is  too  re- 
mote to  fix  on  her  any  selfish  or  interested 
conduct  which  can  in  any  degree  affect  the 
validity  of  the  transaction.  I  should  be  of 
this  opinion  even  if  the  contract   had  been 


negotiated  by  her:  but  this  is  not  the 
case ;  it  was  the  act  of  Mrs.  Archer ;  and  if 
any  benefit  results  to  Mrs.  Tabb  thereby,  it 
is  conferred  by  her  daughter,  and  not  by 
her  own  act.  My  opinion  is,  that  the  de- 
cree in  this  case  is  to  be  similar  to  that  in 
the  case  of  Randolph  v.  Randolph  and 
others,  except  that  it  is  to  take  in  all  the 
issue,  by  any  marriage,  of  the  appellee, 
Mrs.  Archer. 

427  "JUDGE  FLEMING.     The  case  has 
been  so  fully  and  ably   discussed  by 

the  Judges  who  have  preceded  me,  that  I 
shall  only  add  that  I  concur  with  tiiem  in 
opinion,  and  unite  in  the  decree  whicb  has 
been  agreed  upon  in  conterence. 

The  following  were  the  decrees  entered 
in  both  cases,  changing  only  the  names  of 
the  parties.  Those  parts  included  within 
crotchets,  thus,  []  were  inserted  in  the  case 
of  Tabb  and  others  v.  Archer  and  others, 
and  omitted  in  that  of  Randolph  and  others 
V.  Randolph  and  others.  The  additional 
matter  to  be  found  in  the  decree  in  the  last 
mentioned  case,  is  noted  at  the  bottom  of 
the  page. 

*^The  Court  is  of  opinion  that  the  issneof 
the  said  Frances  Cook  Archer,  [either] 
born  of  her  marriage  with  the  said  John 
Randolph  Archer,  [or  any  future  marriage,] 
whenever  they  may  come  in  esse,  are  in 
equity  to  be  considered  as  purchasers,  and 
within  the  consideration  of  the  articles 
agreed  upon  and  executed  between  the  said 
[John  Randolph  Archer  and  Frances]  his 
wife,  then  [Frances  Tabb],  previous  to 
their  intermarriage;  to  whicb  articles,* 
[both  parties  being  of  full  age  at  the  time 
of  the  execution  thereof,]  no  objection  is 
perceived  either  on  the  gpround  of  frand  or 
surprise ;  nor  are  the  same  liable  to  be  im- 
peached for  any  other  reason.  Marriage- 
articles  are  considered  as  the  beads  or 
minutes,  only,  of  an  agreement  entered  into 
between  the  parties,  upon  a  valuable  con- 
sideration, the  marriage;  and,  being  in 
their  nature  executory,  ought  to  be  con- 
strued and  moulded  in  equity  according  to 
the  intention  of  the  parties  at  the  time  of 
concluding  the  same.  As  soon  as  the  mar- 
riage takes  place,  the  principal  contract  is 
executed,  and  cannot  be  set  aside,  or 

428  rescinded,   the  ^estate  and  capacities 
of  the  parties  being  altered,   and  the 

children  bom  of  the  marriage  equally  pur- 
chasers under  both  father  and  mother: 
wherefore  it  has  been  truly  said,  that  mar- 
riage-contracts ought  not  to  t>e  rescinded, 
because  it  is  impossible  to  reinstate  the 
parties  in  their  original  condition,  and  be- 
cause it  would  affect  the  interest  of  third 
persons,  the  issue;  who,  whenever  thej 
come  in  esse,  or  are  even  in  ventre  sa  mere, 
are  entitled  to  the  aid  of  a  Court  of  Eqnitj 
to  compel  a  performance,  or  to  set  aside  an 
act  done  with  intent  to  defeat  their  rights, 
which  it  was  the  object   and    intention  ot 


♦Additional  matter  In  the  decree  of  Randolph  and 
others  v.  Randolph  and  others. 
Instead  of  the  words,  Inclnded  within  crotchets, 
at  this  mark  *  insert,  ^'althonsrh  the  said  Mary  Ran- 
dolph, then  Mary  Tabb.  one  of  the  parties  thereto, 
was  an  infant  at  the  time,  yet  beinf  made  by  her 
with  the  privity,  approbation  and  procurement  ot 
her  mother  and  firnardian,  and  beinff.  moreoTer. 
beneficial  to  the  said  infaqt  and  her  issne.*'— Note 
in  Orifirinal  Editidn. 
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the  articlea  to  secure :  which  intention  can 
never  be  answered  if  the  parents  are  at 
liberty  to  dispose  of  the  property  agreed  to 
be  settled,  on  the  marriage,  so  as  to  bar 
their  issue  by  line  and  recovery,  or  any 
other  conveyance  whatsoever.  Whatever 
effect  a  conveyance  by  husband  and  wife 
may  have  upon  the  interest  of  the  wife 
alone,  as  intended  to  be  secured  by  mar- 
riage-articles, (concerning  which  it  is  now 
necessary  to  decide, )  the  interest  of  the 
issue,  when  intended  to  be  provided  for  by 
the  articles,  cannot  be  affected  thereby ;  it 
being  impossible  for  the  parties  to  the  con- 
tract to  be  discharged  from  any  one  obliga- 
tion imposed  by  the  articles.  For  it  would 
be  a  strange  and  vain  construction  of  mar- 
riage-articles, if  the  principal  party  con- 
tracting, and  who  is  evidently  the  person 
meant  to  be  restrained  thereby,  should  be 
intended  to  have  such  an  estate  by  them, 
as  would  enable  him  the  very  next  day  to 
defeat  the  limitations  to  his  issue,  with  a 
view  to  secure  which  the  contract  was  en- 
tered into,  and  a  valuable  consideration 
paid  for  it.  And,  although  this,  perhaps, 
might  have  been  one  of  those  cases,  where 
the  articles  alone,  if  the  parties  thereto  had 
not  attempted  to  defeat  them,  might  have 
been  sufiScient  to  answer  the  purposes  in- 
tended,'without  any  settlement  to  be  made 
pursuant  thereto ;  yet  the  defendants  in  the 
present  case,  having  done  all  that  lay  in 
their  power  to  defeat  the  articles,  the  issue 
of  the  marriage  and  all  others  within  the 
contemplation  of  the  articles,    are  entitled 

to  the  aid  of  a  Court  of  Equity,  to 
429      ^prevent     that  design    from    taking 

effect,  by  setting  aside  all  the  con- 
veyances made  by,  or  to,  the  defendants  for 
that  purpose ;  and  by  appointing  trustees, 
and  decreeing  a  settlement  to  be  made,  pur- 
suant to  the  articles,  and  to  the  intention 
of  the  parties,  at  the  time  of  the  contract ; 
as  the  same  may  be  collected  from  the  na- 
ture of  the  agreement ;  the  language  and 
context  thereof ;  the  ordinary  usage  in  sim- 
ilar cases;  and  the  legal  rignts  of  the  par- 
ties as  they  existed  before,  and  would  have 
existed  after,  the  marriage,  if  no  contract 
or  agreement  had  been  made  between  them, 
without  resorting  to  parol,  or  other  evidence 
dehors  the  articles  to  explain  or  vary  the 
meaning  thereof,  unless  there  be  some  latent 
ambiguity  therein,  which  is  otherwise  im- 
possible to  be  solved  or  explained,  or  unless 
something  agreed  on  by  the  parties  at  the 
time,  has  been  omitted  to  be  inserted 
therein,  through  fraud  or  accident,  as  in 
the  case  of  Flemings  v.  Willis,  2  Call,  5. 
The  endorsement  made  on  the  articles  by 
the  parties  thereto,  subsequent  to  the  mar- 
riage, can  neither  be  regarded  as  a  part  of 
the  original  contract,  nor  as  an  explanation 
thereof.  The  wife,  after  the  marriage  took 
effect,  being  no  lunger  sui  juris,  or  capable 
of  making  any  contract  with  her  husband, 
(but  through  the  intervention  of  the  trus- 
tees, which  is  not  the  case  at  present, )  nor 
capable  of  giving  evidence  in  his  behalf. 
fhe  evidence  of  Mr.  Giles,  who  drew  the 
articles,  is  considered  as  inadmissible  for 
the  purpose  of  explaining  them,  because  it 
is  conceived  that  the  words  of  the  articles, 
if  the  preceding  rules  for  construing  them 
be  adopted,  are  too  strong  to  admit  of   his 


construction,  without  contradicting,  rather 
than  explaining,  them.  The  husband  on 
the  marriage  being  a  purchaser  for  a  valu- 
able consideration,  cannot  be  deprived  of 
any  of  his  legal  rights  accruing  by  the 
marriage,  except  such  as  (according  to  a 
just  and  liberal  construction  of  the  articles) 
he  must  be  understood,  and  intended,  to 
have  given  up,  for  the  purpose  of  securing 
that  provision  for  the  wife  and  her  issue, 
or  other  persons  manifestly  within  the 
consideration        of       the       articles, 

430  *who    are    intended  to   take   as   pur- 
chasers  under   them,    which  was  the 

sole  object  of  such  an  agreement;  if,  then, 
there  be  any  chasm  in  the  articles,  whereby 
the  legal  rights  of  the  husband,  may,  in 
certain  events,  interpose  between  the  uses 
declared  by  the  articles,  a  Court  of  Equity, 
in  directing  the  settlement  which  is  to  be 
made,  ought  to  have  regard  to  those  legal 
rights,  so  far  as  to  preserve  to  the  husband 
the  enjoyment  of  them,  in  case  of  such 
events.  And  the  same  construction  ought 
to  be  made  in  behalf  of  the  wife's  legal 
rights,  accruing  also  on  the  marriage,  or 
existing  antecedent  thereto,  and  independ- 
ent of  it.  For  these  reasons,  this  Court  is 
of  opinion,  that  the  Court  of  Chancery  erred 
in  dismissing  the  bill  with  costs ;  therefore 
the  said  decree  is  reversed,  &c.  And  this 
Court  proceeding  to  pronounce  such  decree, 
as  the  said  Superior  Court  ought  to  have 
made,  is  further  of  opinion,  that  the  cove- 
nant contained  in  the  articles,  (whereby  it 
is  agreed,  that  all  the  estate,  real  and  per- 
sonal, of  the  said  Frances,  shall  remain  in 
the  right  and  possession  of  the  said 
Frances,  during  the  continuance  of  the 
marriage,  and  the  proceeds  thereof,  only, 
shall  be  applied  to  the  support  and  main* 
tenance  of  the  said  [John  and  Frances], 
and  their  issue,  if  any  there  be,)  contains 
the  declaration  of  the  uses  thereof,  for  that 
period  only ;  and  that  the  subsequent  cove- 
nant (whereby  the'  said  [John]  doth  further 
covenant  and  agree  with  the  said  [Frances] 
that  he  never  will  sell  or  dispose  of  any 
part  of  the  said  real  or  personal  estate,  (ex- 
cept as  therein  particularly  excepted,)  in 
any  manner  whatsoever;  but  that  the  same 
shall  always  be  held  as  an  inviolable  fund, 
for  the  support  and  maintenance  of  the  said 
John  and  Frances,  and  their  issue,  if  any 
there  should  be,  applying  only  the  proceeds 
or  profits,  without  resorting  to,  or  applying 
any  of,  the  original  stock  for  that  purpose) 
must  be  understood  and  intended  as  a  dec- 
laration of  other  uses,  than  those  before 
described  and  limited ;  and  the  said  [John] 
being  equally  within  the  declaration  of 
those  other  uses,  as  the  said  [Frances] 

431  *or  their  issue,  if  any;  he  must,  ac- 
cording to  a  just  and  proper  construc- 
tion of  that  clause,  be  intended  to  be 
equally  entitled  to  the  benefit  of  those  uses, 
as  the  others,  for  the  full  period  of  his  nat- 
ural life;  during  which,  In  the  event  of  is- 
sue born  of  the  marriage,  he  would  have 
had  a  legal  estate,  in  the  lands,  and  real 
estate,  as  tenant  by  the  curtesy,  if  he  had 
not  covenanted  to  have  the  rents  and 
profits,  certainly,  in  lieu  of  the  personal 
estate,  to  which  he  must  be  understood  as 
renouncing  all  his  rights,  and  also  in  lieu 
of  the  chance  of  being  tenant  by  the  curtesy 
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of  the  real  estate,  in  case  he  should  have 
issue  and  survive  his  wife:  that  in  decree- 
ing a  settlement  to  be  made  pursuant  to 
those  articles,  it  is  necessary  and  proper 
that  the  said  articles  should  be  carried  into 
execution,  fully,  and  not  in  part  only. 
Therefore  in  the  settlement  to  be  directed, 
every  limitation  contained  in,,  or  necessarily 
implied  by,  the  articles,  ought  to  be  in- 
serted ;  and  the  articles  so  framed,  as  to 
preserve  the  contingent  remainders  thereby 
proposed  to  be  limited.  That  this  oan  be 
done  in  no  way  so  properly  and  effectually 
as  by  ordering  and  decreeing  that  the  de- 
fendants [John  R.  Archer  and  Frances 
Cook,  his  wife]  do,  within  a  certain  time 
to  be  limited  by  the  said  Superior  Court  of 
Chancery,  by  deed  of  bargain  and  sale,  or 
other  sufficient  conveyance,  convey  to  such 
person  or  persons  as  the  said  Superior 
Court  of  Chancery  shall  name  as  trustees 
for  that  purpose,  all  the  estate,  real  and 
personal,  which  was  of  the  said  [Frances 
Cook]  on  the  [*17th  day  of  February, 
1801],  (except  as  in  the  said  articles  is  ex- 
cepted,) together  with  the  progeny  of  the 
slaves,  and  the  increase  of  the  stocks  of 
horses,  cattle,  sheep,  and  hogs,  if  any, 
which  have  come  to  the  hands  and  posses- 
sion of  the  said  [John  R.  Archer,  or 
Frances  Cook]  or  either  of  them,  or  of  any 
other  person  or  persons,  to  the  use  of  them 

or  either  of  them ;  the  lands  and  other 
432      real   estate,    in    fee-simple,  *and  the 

slaves,  and  other  personal  estate,  in 
absolute  property ;  in  trust,  to  permit  the 
said  [John  R.  Archer]  to  take  and  receive 
the  rents,  issues,  and  profits  of  the  same 
during  the  joint  lives  of  the  said  [John  R. 
Archer,  and  Frances]  his  wife,  and  their 
issue,  if  any,  without  resorting  to,  or  ap- 
plying any  of  the  original  stock  for  that 
purpose ;  and,  from  and  after  the  death  of 
either  of  them  the  said  [John  and  Frances] 
to  permit  the  survivor  to  take  and  receive 
the  rents,  issues  and  profits  thereof,  in  like 
manner,  and  for  the  like  purpose,  under  the 
like  restriction ;  and  from  and  after  the 
death  of  such  survivor,  to  hold  the  said  es- 
tate, real  and  personal,  so  to  be  conveyed 
to  them,  to  the  use  of  all  and  every  child  or 
children  of  the  said  [Frances  Cook]  born 
or  to  be  born  of  her  present  [or  any  future] 
marriage,  which  shall  be  living  at  the  time 
of  the  decease  of  the  said  [Frances  Cook] 
and  the  descendants  of  such  of  the  children 
of  the  said  [Frances]  as  may  die  before 
her,  (if  any  such  there  be,)  as  parceners, 
in  parcenary,  agreeably  to  the  sixteenth 
section  of  the  act  directing  the  course  of 
descents;  and,  in  default  of  such  issue  of 
the  said  [Frances]  living  at  the  time  of  her 
death, t  [then  and  in  that  case  to  hold  the 
whole  of  the  estate  so  to  be  conveyed  to 
them,  in  trust,  for  the  use  of  the   heiis   of 


*In  the  case  of  Randolph  and  others  v.  Randolph 
and  others.  **l9th  day  of  November,  1800."— Note  in 
Orisrinal  Edition. 

tin  the  case  of  Randolph  and  others  v.  Randolph 
and  others,  omit  the  words  included  thus,  [  ]  and 
insert,  "then  from  and  after  the  death  of  the  sur- 
vivor of  the  said  Bathurst  and  Mary,  the  trusts  so 
to  be  created,  to  cease  and  determine,  and  the 
estate,  embraced  by  the  said  marriage-articles,  and 
settlement  so  to  be  made,  to  descend  and  pass  to 
such  persons,  and  in  such  proportions,  as  if  such 
articles  and  settlement  had  never  been  made."— 
Note  in  Original  Edition. 


the  said  [Frances  Cook]  as  parceners,  in 
parcenary,  agreeably  to  the  directions  of 
the  beforementioned  act  of  assembly;  vrith 
remainders  to  trustees  to  preserve  cod  tin- 
gent  remainders.]  With  liberty  to  the  said 
trustees  to  apply  to  the  said  Superior  Conrt 
of  Chancery,  from  time  to  time  for  an  in- 
junction, or  injunctions  to  stay  waste,  or 
to  preserve  the  said  estate,  real  and  per- 
sonal, by  such  restraints  against  alienation 
thereof,  as  may  be  necessary  and  proper; 
and  that  the  several  deeds  and  con- 

433  veyances  executed  *by  the  said  fJ.  K. 
A.  and  Frances  CookJ  or  by  any  other 

person  or  persons  to  them,  or  either  of 
them,  for  the  purpose  of  defeating  the  said 
marriage-articles,  be  brought  into  the  said 
Superior  Court  of  Chancery,  and  there  can- 
celled ;  and  that  the  said  Superior  Court  of 
Chancery  do  take  such  further  order  respect- 
ing the  proof  of  the  said  deeds,  and  record- 
ing thereof  in  the  District  Court  of 
Petersburgb,  or  the  County  Court  of 
Amelia,  or  elsewhere,  as  in  the  opinion 
of  that  Court  will  best  answer  the  purposes 
of  preventing  fraud  and  imposition  in  con- 
sequence of  the  proof  of  such  conveyances, 
and  admitting  the  same  to  record.  And 
that  the  cause  be  remanded  to  the  said  Su- 
perior Court  of  Chancery,  with  directions 
to  make  and  enter  a  decree  pursuant  to  the 
principles  herein  stated,  which  is  decreed 
and  ordered  accordingly." 

After  the  foregoing  decree  was  pro- 
nounced, it  was  suggested  by  Hay  and 
Wickham,  that  the  decree  was  more  ex- 
tensive in  its  operation  than  was  contem- 
plated by  the  parties ;  inasmuch  as  it  would 
require  a  settlement  to  be  made  of  all  the 
estate  and  interest  of  the  wives,  including 
as  well  that  which  had  been  allotted,  as 
that  held  by  Mrs.  Tabb,  in  right  of  dower, 
and  existing  in  outstanding  debts.  Tbey 
contended,  that,  although  the  preliminary 
part  of  the  articles  mentioned  all  the  es- 
tate, yet  the  specification  '^consisting'*  of 
such  particular  property,  restricted  their 
operation  to  that  part  which  was  specially 
enumerated.  On  the  construction  of  deeds, 
they  cited  3  Com.  Dig.  330,  Sheppard's 
Touchstone,  74,  75,  85,  Cowp.  819,  Cooke  v. 
Boosh.(a) 

Call,  contra,  said  it  was  unnecessary  to 
refer  to  books,  on  this  subject,  as  it  was  a 
mere  question  of  intention,  to  be  gathered 
from  the  words  of  the  articles;  which,  be 
contended,  passed  the  whole  estate. 

May  17th.  1809.  JUDGE  TUCKER  de- 
livered the  following  opinion  on  the  con- 
struction of  the  articles : 

Mr.  Hay  for  the  appellees  in  these  two 
causes,  moved  the  Court  to  revise  and  cor- 
rect the  decrees  therein  made  on  the 

434  *20th    and   21st   of    April,    upon  this 
ground ;  that  the  Court   had   directed 

the  whole  of  the  estates  which  belonged  to 
the  appellees,  Mrs.  Randolph  and  Mrs. 
Archer,  previous  to  their  marriage,  to  be 
settled  pursuant  to  the  directions  of  those 
decrees,  whereas  the  reversionary  right  of 
those  ladies  to  a  proportion  of  the  estate 
held  by  their  mother,  Mrs.  Tabb,  for  her 
life,  was  not  included  in  the  marriage-arti- 
cles. 


(a)  Sed  vide  6  Term  Rep.  664,  Clifton  v.  Walmes- 
ley  et  al. 
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This  Court  having  unanimonsly  estab- 
lished the  principle  that  marriage-articles 
are  to  be  considered  only  as  the  minutes, 
or  heads  of  an  agreement,  which  is  to  be 
carried  into  effect  according  to  the  true  in- 
tent and  meaning  of  the  parties;  and  that 
for  attaining  that  end,  greater  liberalitj  is 
to  be  observed  in  the  construction  of  them, 
than  of  deeds  or  other  contracts,  executed, 
we  have  only  to  consult  the  articles,  in  the 
present  case,  to  know  what  was  the  real  in- 
tention of  the  parties. 

Those  between  Doctor  Randolph  and  his 
lady  recite,  that,  whereas  a  marriage  is  in- 
tended to  be  solemnized  between  the  par- 
ties, *'and  the  said  Bathurst  is  willing  and 
desirous  of  securing  and  settling  upon  the 
said  Mary  and  her  heirs  all  her  estate  both 
real  and  personal,  to  which  she  is  entitled, 
as  one  distributee  of  the  estate  of  her  late 
father  deceased,  except  as  therein  after  ex- 
cepted; in  consideration  of  the  said  in- 
tended marriage,  and  for  the  intent  and 
purpose  aforesaid;  the  said  Bathurst 
thereby  covenants,"  Ac.  Words  more  com- 
prehensive cannot  in  my  opinion  be  used ; 
they  shew  that  it  was  the  intention  of  the 
parties  to  settle  the  whole  estate  of  the 
lady,  real  and  personal,  whether  in  posses- 
sion, or  reversion,  or  remainder,  (except  as 
in  the  articles  excepted, )  to  the  uses  thereby 
declared.  If  any  part  of  the  estate  was 
omitted  in  the  enumeration  of  the  particu- 
lars thereof,  it  was  a  mistake  in  the  drawer, 
which  ought  to  be  corrected,  according  to 
the  precedent  established  in  the  case  of 
Flemings  v.  Willes,  2  Call,  5,  recognised 
by  this  Court  in  the  preamble  to  these  de- 
crees. 

It  was  conceded  by  Mr.  Hay,  that  the  ar- 
ticles between  Dr.  Archer  and  his  lady, 
were  stronger  than  those  which 
435  *I  have  just  noticed.  I  am  therefore 
of  opinion  that  the  decrees  were  per- 
fectly correct,  and  that  no  change  ought  to 
be  made  therein. 

JUDGE  ROANK  observed,  that  the  words 
of  the  recital  were  very  broad,  and  he 
should  have  been  of  opinion  that  they 
would  have  been  abridged  by  the  specifica- 
tion, if  nothing  else  had  followed.  But  af- 
terwards the  parties  say,  except  certain 
property,  naming  it ;  by  which  the  speciii- 
cation  seems  to  have  been  given  up;  and 
then  we  can  only  resort  to  the  recital,  to 
explain  the  exception ;  in  doing  which  all 
the  estate  will  be  comprehended,  except 
that  particularly  excepted. 

JUDGE  FLEMING.  In  the  construction 
of  agreements,  the  whole  must  be  taken  to- 
gether; and  in  viewing  these  it  is  my  opin- 
ion, and  the  unanimous  opinion  of  the 
Court,  that  the  whole  estate  passes. 
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*  Jones's  Devisees  v.  Roberts. 

April,  1809. 

3peciflc  Performance— Purchaser  of  Agreement  for 
Lcaje— Forfeiture.*— Tlie  purchaser  of  an  aarree- 
ment  for  a  lease  and  those  under  whom-he  claims, 
bavins'  committed  such  acts,  as  would  have 
amounted  to  a  forfeiture,  had  a  lease  been  ac- 
tually executed    with    such    covenants  as  were 

^Specific  Performance- Lache8.—Specific  perform- 
ance will  not  be  granted  if  the  plaintiff  has  been 
firuilty  of  ffross  laches,  unreasonable  delay  or  has 
broken  his  affreement.  Chilhowie  Iron  Co.  v.  Gar- 
diner, 79  Va.  310,  citinff  Jom9  v.  Soberts,  3  Hen.  dt  M. 


usually  inserted  in  leases  to  other  tenants  of  the 
same  estate,  shall  not  have  the  aid  of  a  Court  of 
Equity,  to  enforce  a  specific  performance,  against 
a  judgment  at  law  recovered  by  a  purchaser  of 
the  fee-simple  estate. 
Lease— Forfeiture— Acceptance  of  Rent— Effect— The 
acceptance  of  rent  after  a  forfeiture  accrued, 
is  an  equivocal  act,  and  may,  or  may  not.  amount 
to  a  waiver  of  the  forfeiture,  according  to  the 
quo  animo  with  which  the  rent  was  received. 

This  was  a  revived  appeal  from  a  de- 
cree of  the  Superior  Court  of  Chan- 
cery for  the  Richmond  District,  pro- 
nounced by  the  late  Judge  of  that 
Court.  The  cause  was  fully  argued  in 
October  term,  1805 ;  but  before  the  Judges 
were  prepared  to  give  their  opinions,  the 
appellant  (the  honourable  Joseph  Jones) 
died,  and  the  cause  stood  continued  for 
proper  parties,  and  for  decision  until  the 
present  term. 

Joseph  Jones,  the  testator  of  the  present 
appellants,  was  the  purchaser  of  an  estate 
in  fee-simple,  incumbered  with  some 
leases,  and  contracts,  or  promises  for  leases 
made  by  those  under  whom  he  claimed. 
Roberts  bought  a  tenement,  or  lot,  of  one 
of  the  persons  claiming  by  the  last  men- 
tioned species  of  right;  and  being  in  pos- 
session, relied  on  this  dormant  equity, 
refusing  to  come  to  any  terms  with  Jones. 
Whereupon  an  ejectment  was  brought,  and 
Jones  having  recovered  a  judgment  at  law, 
Roberts  filed  his  bill  in  equity  praying  for 
an  injunction,  for  a  specific  execution  of 
the  agreement  for  a  lease,  made  by  a  prior 
owner  of  the  fee-simple  estate. 

The  case,  as  collected  from  different  parts 
of  the  record,  appeared  to  be  as  follows. 

Robert  Carter  of  Nomini,  being  possessed 
of  a  large  estate  in  Loudon  County,  em- 
ployed one  James  Lane  as  his  agent  or 
steward,  with  authority  to  collect  the  rents 
and  contract  for  leases,  &c.  ^he  leases 
appear  to  have  been  usually  for  three  lives, 
with  covenants  on  the  part  of  the  lessees 
for  certain  improvements,  and  a  clause  in 
restraint  of  alienation  without  license 
from  Carter. 

February  25th,  1767,  William  Musgrove 
took  the  lot  in  question  for  three  lives,  as 
appears  by  a  memorandum  In  the  hand- 
writing of  James  Lane,  of  that  date, 
signed  by  him.  Musgrove  dying  in  Decem- 
ber, 1777,  application  was  made  by  Nathan- 
iel Smith,  his  administrator  for  a  lease 
pursuant  to  that  memorandum.  Robert 
Carter  made  the  following  endorsement 
on  Lane's  certiticate:  ^'John  Mus- 
437  grove,  *No.  1,  No.  4,  J.  Lane's 
certificate  good.'^  By  this  endorse- 
ment it  was  probably  meant,  that  the 
lease  promised  to  William  Musgrove,  now 
dead,  should  be  made  to  his  eldest 
son,  John  Musgrove,  to  whom  Mr.  Car- 
ter appears  to  have  thought  the  right 
to  the  lease  descended  as  heir  to  his  father, 
for  the  lives  of  the  said  John  Musgrove 
and  Valender  Musgrove ;  William,  the  third 
person    whose  name    was  to  have  been   in- 


438.  The  principal  case  is  also  cited  on  this  ques- 
tion in  Ford  v.  Euker.  86  Va.  79,  9  S.  £.  Rep.  500. 

See  monographic  note  on  "Specific  Performance" 
appended  to  Hanna  v.  Wilson.  3  GratL  243. 

equitable  Rlgrhts— Effect  npon  Purchaser  without 
Notice.— The  principal  case  is  cited  on  this  question 
in /oo^-no^M  to  Hooe  V.  Pierce,  1  Wash.  212;  South- 
all  V.  M'Keand,  I  Wash.  330.  The  principal  case  is 
also  cited  in  McKildoe  v.  Darracott,  13  Gratt.  284. 
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serted  in  the  lease,  being  now  dead.  No 
lease,  however,  appears  to  have  been  made, 
nor  any  further  application  to  Mr.  Carter 
on  the  subject.  In  this  state  matters  re- 
mained until  August  14th,  1789,  when  upon 
a  compromise  of  a  suit  brought  by  Charles 
Carter  for  the  above  estate,  Robert  Carter 
made  him  a  deed  for  one  moietj,  including 
the  lot  in  question.  Smith,  in  behalf  of 
William  Musgrove's  estate,  appears  to 
have  paid  the  rents  regularly  to  Robert 
Carter's  agent ;  the  last  receipt  bearing 
date  in  August,  1790. 

John  Musgrove  having  come  of  age,  sold 
the  lot  in  question  to  Roberts,  the  com- 
plainant in  Chancery,  and  executed  a  deed, 
September  23d,  1791;  Nathaniel  Smith  ''at 
the  time  of  the  sale  having  given  him 
all  the  imformation  he  possessed  relative 
to  the  title."  John  Musgrove 's  deed  to 
Roberts  (which  does  not  appear  to  have 
been  recorded)  recites  the  title  to  the  lease 
in  William  Musgrove  as  above,  and  that 
the  same  by  his  death  fell  to  John,  as  his 
son  and  heir.  This  deed  bears  date  about 
two  years  before  a  third  writ  of  elegit,  here- 
after mentioned,  was  levied  upon  the  lot  in 
question ;  though  the  first  writ  was  levied 
about  the  time  of  the  deed. 

August  the  11th,  1791,  Mr.  Pendleton 
being  about  to  levy  an  elegit  on  this  es- 
tate, constituted  Thomas  Pollard  his 
agent  to  superintend  the  levying  of  the 
same;  with  full  powers,  and  directions  to 
receive  the  attornment  of  the  tenants  to 
him,  and  to  receive  and  give  acquittances 
for  their  rents,  as  they  should  from  time  to 
time  become  due:  engaging  to  confirm 
whatsoever  he  should  do  in  the  premises. 
Two  writs  of  elegit  were  executed  in  Sep- 
tember, 1791;  and  in  September,  1793,  a 
third  was  executed,  which  included  the 
438  *lot  in  question,  then  occupied  by 
the  complainant  in  Chancery,  Roberts. 
Pollard  states  in  his  deposition  that  he  re- 
ceived the  rents  from  the  several  tenants 
(making  no  exception)  for  the  years  1791, 
1792,  1793,  and  1794;  Mr.  Pendleton,  in  his 
letter  of  February  6th,  1794,  requesting 
him  to  continue  receiving  the  rents  until  a 
proposition  made  by  Charles  Carter  to  him, 
to  sell  as  much  of  the  land  as  would  pay 
off  his  debts,  should  be  completed.  Decem- 
ber 18,  1794,  Joseph  Jones  the  appellant, 
having  full  notice  of  the  three  elegits,  pur- 
chased the  whole  estate  of  Charles  Carter, 
subject  to  the  same:  and  on  the  31st  of 
March,  1795,  Mr.  Jones,  for  the  considera- 
tion of  1,2401.  obtained  from  Mr.  Pendleton 
a  release  of  this  claim,  under  the  several 
writs  of  elegit.  In  Charles  Carter's  deed 
there  is  a  covenant  that  the  estate  is  free 
and  clear  of  all  incumbrances  made  by  him 
except  these  elegits. 

It  is  expressly  charged  in  the  bill,  and 
put  in  issue,  that  Mr.  Jones,  before  his 
purchase,  went  over  the  lands ;  knew  that 
the  complainant  was  in  possession  of  the 
lot ;  often  conversed  with  him  about  the  es- 
tate, knowing  him  to  be  a  tenant  therein ; 
had  heard  of  the  claims  set  up  by  the  ten- 
ants; and  he  is  expressly  interrogated, 
what  he  knew  or  what  he  had  heard  of  the 
claim  and  possession  of  the  complainant 
before  his  purchase  from  Charles  Carter. 
To   these  charges   and   interrogatories   he 


pointedly  answers  that  he  is  a  stxanger 
to  the  transactions  between  Robert  and 
Charles  Carter,  previous  to  his  purchase; 
that  he  does  not  recollect  that  Charles 
Carter  consulted  with  him,  or  made  any 
other  communication  respecting  his  claim 
or  title  to  the  lands,  than  might  have  been 
made  to  any  indifferent  person;  that  (with 
respect  to  what  he  had  heard  or  been  in- 
formed respecting  the  tenants'  right  before 
he  purchased)  he  had  always  understood 
from  Charles  Carter  that  after  he  acquired  a 
title  to  the  land,  he  found  some  of  the  tenants 
had  no  leases,  or  other  pretence  to  continae 
on  the  land,  than  that  of  promises,  as  they 
said,  from  Robert  Carter,  or  his  collect- 
ors; and,  wanting  the  land  to  cultivate 
himself  he  demanded  possession,  but  tbej 
refused    to  yield     it,     under    pretext 

439  *of  promises  from  Robert    Carter,  or 
his  agents ;  and  that  he   should  have 

proceeded  to  eject  them,  but  from  a  convic- 
tion that  he  should  soon  be  compelled  to 
part  with  the  land.  He  also  states,  that, 
after  the  purchase  made  by  himself,  be 
visited  the  tenants,  and  requested  infor- 
mation on  what  terms  they  held  their  tene- 
ments: when  he  discovered  that  the  com- 
plainant had  no  lease  for  the  lot  in  question, 
or  produced  none  to  him;  that  to  ascertain 
the  fact,  he  examined  the  records  of  Loudon 
and  Fairfax  Counties,  and  could  find  none; 
that  finding  several  other  tenements  in  the 
same  situation,  he  informed  those  tenants 
that  unless  they  would  give  up  their  lots, 
or  come  upon  terms  with  him  for  rent- 
ing them,  he  would  have  ejectments  served 
to  obtain  the  possession,  which  the  com- 
plainant refused  to  do,  relying  on  his 
right  to  hold  the  land,  on  a  promise  from 
Robert  Carter,  or  some  agent  or  collector 
of  his.  And  that  he  was  unacquainted 
with  the  terms  on  which  the  tenants 
respectively  held  their  tenements,  until 
after  he  purchased  the  lands  and  the  above 
investigation  took  place.  The  Chancellor 
perpetuated  the  injunction  and  directed 
that  a  lease  should  be  made  for  the  lot  in 
question ;  from  which  decree  Jones  appeal^ 
to  this  Court. 

[This  cause  having  been  argued  before 
the  period  when  the  present  reporters  com- 
menced the  publication  of  the  decisions  of 
the  Supreme  Court  of  Appeals,  the  argo- 
ments  of  counsel    are  of   course  omitted.] 

Tuesday,  April  25,  1809.  JUDGE 
TUCKER  (after  stating  the  case  as  above) 
proceeded : 

That  John  Musgrove,  the  son  of  William, 
(or  Smith  his  administrator,) had  an  equi- 
table title  to  a  lease  from  Robert  Carter, 
for  the  lives  of  himself  and  Valender  Mus- 
grove, is,  I  think,  fully  proved,  by  the  an- 
swer of  Robert  Carter,  the  deposition  of 
Nathaniel  Smith,  and  that  of  Benjamin 
Dawson;  and  that,  until  January,  1788, 
when  John  Musgrove  came  of  age,  no 
laches  is  imputable  to  him,  for  not  taking 
some  steps  to  procure  a  legal  title  to 

440  such    a   term.     *But,    from   that  pe- 
riod it   is  imputable  to   him;    for  in 

agreements  of  this  nature,  both  parties  are 
agents.  It  was  therefore  equally  incum- 
bent upon  John  Musgrove  to  demand  a 
lease,  as  upon  Robert  Carter  to  tender  one. 
Eighteen   months  elapsed   before     Charles 
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Carter  became  the  purchaser ;  and  in  all  that 
time,   nothing  was  done  by  Muagrove   to- 
wards obtaining  a  lease.     He  does  not  even 
appear  to  have  given  Charles  Carter  notice 
of    his   claim.     But    in     September,     1791, 
three  years  and  a  half   after   he  became   of 
ag'e,  and  two  years  after  Charles  Carter  had 
purchased     the   land,    without     any    com- 
munication with,  or  license    from    him,    he 
sells  the   lot   to   the   complainant   Roberts, 
puts  him  in  possession,  and   makes   him   a 
deed,  which  is  found  among   the   exhibits; 
recites   the   nature   of     Musgrove's  claim; 
and  must  have  given  the  complainants  full 
notice,  if   such   notice   had    not   also   been 
proved  by  Nathaniel  Smith  in  his  first  dep- 
osition.    Roberts    then     was  a     purchaser 
with    full    notice    of   the    nature    of   Mus- 
g^rove's  title.     Now,  although  Musgrovehad 
an  indubitable  claim  upon  Robert  Carter  for 
a  lease,  when  he  came  of  age  to  demand  it ; 
it  was  a  mere  equitable  title  that  he  had  to 
one,  and  that  subject  to   all   the   covenants 
and  conditions  which  it  was  mutually  under- 
stood between  William  Musgrove,  the  father, 
and  Lane,  the  agent  of  Robert  Carter,  were 
usually   inserted   in    the   leases    which    he 
granted.     Among  these   was  a  covenant   or 
condition  against  alienation  without  license, 
by  which  condition,  William  Musgrove  and 
after  his  death  John  his  son,    were   equally 
bound    in   equity    as  Robert   Carter  was   to 
grant  ^^^  lease  for  the  three  lives.     Roberts 
had,  or    must    be    presumed    to   have    had, 
full    notice   of   all   this     when    he    bought 
the  lot  and  took  an   assignment   of  John's 
right.     John  Musgrove  therein   engages   to 
give  every  assistance  in  his   power  to  Rob- 
erts, towards  obtaining    a  lease.     Why  did 
not  Roberts  apply  to  Charles   Carter   for   a 
lease,  during  the  two  years  that  intervened 
between  his  taking   this   assignment,    and 
the    levying   the   elegit   upon     the     lands? 
And  why  did  he  not  apply   or  make   known 
his  claim,  either  to  Charles  Carter,  or   Mr. 
Pendleton,      for     eighteen      months 
441       after;   and    before    Mr.    Jones     *had 
become   a     purchaser    from     Carter; 
and  a   still   longer   period   before   he    pur- 
chased the  right  of   the   tenant   by   elegit? 
Lastly ;  why  did  he  not   shew    the  deed   of 
assignment  from   Musgrove   to  Mr.    Jones, 
when  .requested  to  communicate   his   title? 
but,  on  the  contrary,  why  did  he  studiously 
and  mysteriously  conceal   it?    Was    it   that 
he  might  drive  him  to  bring  an   ejectment, 
and  when  he  had  got   a   judgment    against 
him  for  his  lands,  conjure  up  this  dormant 
equity,    the   evidence   which    he   slept    for 
near  twenty  years,  for  the  purpose   of   sad- 
0    dling  him  with  the  whole  expense  of  a  suit 
at  law,  and  another  in  equity?    This  wilful 
concealment  on    his    part,  in    my    opinion, 
ought  not  to  operate  to  his  advantage,    and 
to  the  vexation,  delay,  and  injury  of  a  per- 
son    pursuing   his     legal    rights,    without 
knowledge  of  this  dormant  equity,  and  with- 
out  the  possibility  of  discovering  it  by  his 
now  researches    and  exertions.     No   fraud, 
collusion,  neglect,  or  other  fault  whatsoever, 
is  imputable    to    Mr.    Jones   in    the   whole 
transaction;    yet,     (if    1     understand     the 
course  of  the   Court   of   Chancery,    though 
not  expressed  or   even    noticed    in    the   de- 
cree,)   may    he   be    condemned  to   pay    the 
costs  of  both  suits.     The  rule   caveat   emp- 


tor, applies  to  legal,  not  to  latent,  and 
much  less  to  wilfully  concealed,  equitable 
rights,  (a)  Had  the  complainant  made 
known  the  nature  of  his  claim  to  the  defend- 
ant, when  he  desired  it,  and  proposed  to 
come  upon  terms,  all  the  trouble,  expense, 
and  delay,  which  have  ensued  from  his 
refusal  would  probably  have  been  avoided. 
Having  defended  his  title'  at  law,  instead  of 
acceding  to  so  reasonable  a  proposal,  or  at 
once  bringing  his  bill  for  a  lease,  I  con- 
ceive that  he  is  not  entitled  at  this  day  to 
the  aid  of  a  Court  of  Equity ;  his  own  con- 
duct throughout  being  a  violation  of  its 
rules. 

But  this  is  not  the  only  ground  on  which 
I  think  Roberts  not  entitled  to  the  aid  of   a 
Court  of  Equity.    Being    the   purchaser   of 
an  equitable  title   only,    with   full,    or,    at 
least,  strong  presumptive  notice,    that    the 
tenant  was  restrained  from  alienation  with- 
out license.     No    equivocal   act   of  a 
442      *fair  purchaser,  for   a   valuable   con- 
sideration, of    the  fee-simple    estate, 
not  having  notice  of  the  nature  of  his  title, 
ought    to  have  any   effect    upon    his  case, 
unless  it  shall   appear  to   the   satisfaction 
of  the  Court  that  such  act   could   not   have 
been  done  diverse  intuitu  from  that    which 
is  contended  for.     The   acceptance   of   rent 
from  the  alienee,  or  assignee   of  a   tenant 
who  is  restrained  from    alienation    without 
license,    is   one   of   those    equivocal     acts, 
which  may,  or  may  not,  amount  to  a  recog- 
nition of  his  title,  and  a  waiver  of  the  for- 
feiture,      according       to       circumstances.  - 
Roberts  purchased   at   the   very   time   that 
Mr.  Pendleton  sued  out  his  first  and  second 
writs  of  elegit,  and  though  neither  of  these 
writs  were  levied  upon  the  lot  in   question, 
il  no  where  appears  that  he  ever   paid   any 
rent  to  Charles  Carter,  nor  indeed   to   Mr. 
Pendleton ;  all  the  receipts  taken,  up  to  the 
21st  of    February,    1795,    which    was    after 
Jones's  purchase  from  Charles  Carter,  being 
in  the  name  of  Nathaniel  Smith,  who,  as  ad- 
ministrator of  William  Musgrove,    had  paid 
the   rent    for  the  space  of   nearly  one  and 
twenty  years  before;  the  first  receipt  to  him 
bearing  -date  March  13th,  1774.     The  accept- 
ance   of    rent   by   Mr.    Jones   himself    (as 
stated  in  the  bill  itself,  and  therefore  need 
not  be  proved  on  his  part)  was  on  a    condi- 
tion that  it  should   not   afiFect   his   title,  (b) 
The   presumption    that   the    rent  was     ac- 
cepted from  Roberts,  with  a   full  notice  of 
the  nature  of  his  title,    is   thus  completely 
done    away;  and  having  gained   a    posses- 
sion  contrary   to   the  equitable    condition 
annexed  to  Musgrove's  title,    of   which   he 
must  be  presumed  to  have  had  full  notice,  he 
is  to  be  regarded  as  a  mere  tenant  at  suffer- 
ance, or,  at    most,    as   tenant   at   will.     In 
neither  of  these  characters  would   he   have 
any  pretentions  to  a  lease  from  the   appel- 
lant.   But  his  possession  has  been  relied  on, 
as  sufficient  notice   to    the   purchaser,  that 
he  must  take  the  land  with  peril   in  equity 
of  every  right  which  the  holder  can    assert 
against  the  seller.     To  this  it  is  enough    to 
answer,  that  every  person  who  occupies  the 
land  of  another  as  tenant,  is  in   law  a  ten- 
ant at  will,  unless  he  can  shew   a   lease   of 
his  lands,    whereby   his   term   is   rendered 

(a)  I  Wash.  217.  338,  389. 

(b)  See  Cowp.  245. 
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certain.     I  have   already   shewn   that 

443  the   purchaser  *made   every    inquiry 
and  scrutiny   which   a    knowledge   of 

that  possession  would  have  led  to.  And  to 
me  it  appears  that  Roberts's  equity,  be  it 
what  it  might,  would  have  been,  and  was, 
destroyed  by  his  subsequent  conduct  to  the 
appellant,  for  the  reasons  already  men- 
tioned. 

A  further  reason  why  Roberts  appears  to 
me  not  to  be  entitled  to  the  aid  of  a  Court 
of  equity,  arises  from  this  circumstance. 
If  he  was  entitled  to  a  lease  at  all,  it  was 
such  a  one  as  the  Chancellor  has  directed 
to  be  made,  with  covenants,  as  in  Robert 
Carter's  lease  to  Henry  Taylor.  I  have  be- 
fore said  that  John  Musgrove,  and,  I  will 
now  add,  all  who  claim  under  him,  were  in 
equity  equally  bound  by  the  terms  and  cov- 
enants which  were  to  have  been  contained 
in  the  lease,  as  they  would  have  been  at 
law,  if  the  lease  had  been  executed  by 
both  parties  and  recorded.  Among  the  cov- 
enants contained  in  Taylor's  lease,  one  was 
that  the  lessee  should,  within  three  years 
from  the  date  of  the  lease,  build  thereon  a 
good  dwelling-house,  of  certain  dimen- 
sions, another  house  of  certain  dimensions, 
as  good  as  common  tobacco  houses,  and 
plant  fifty  apple-trees,  and  fifty  peach- 
trees,  inclose  the  same  with  a  lawful  fence, 
and  at  all  times  during  the  term,  well 
and  sufficiently  maintain  and  keep  all  and 
singular  the  m'lssuages,  buildings,  and 
fences,  Ac.  in  good  and  sufficient  repair. 
'  Another  covenant  is,  that  the  tenant 
should  not,  without  license  in  writing,  work 
more  than  four  labouring  hands ;  nor  com- 
mit or  suffer  any  waste;  nor  sell  or  dispose 
of  the  premises  without  license ;  nor  suffer 
^ny  of  the  wood  or  timber  thereon  to  be 
disposed  of  otherwise  than  for  the  building 
fences,  and  necessary  uses  of  the  planta- 
tion ;  and  finally,  that  in  case  of  breach  or 
failure  of  any  part  of  the  above  covenants, 
the  lessor,  his  heirs  and  assigns,  might 
re-enter,  and  hold  the  land,  as  if  that  deed 
had  never  been  made. 

£^qui*ty  considering  that  to  be  done  which 
ought  to  have  been  done,  will  refer  the 
commencement  of  the  lease  to  the  time  when 
Robert  Carter  made  the  promise  to  Smith, 
to  grant  a  lease  to  John  Musgrove,  for  the 
two  remaining  lives.  Although  it  should 
be   contended    that   the     infancy    of 

444  *John    Musgrove   should   protect  him 
from    forfeiture,    on   account   of    the 

non-performance  of  the  covenants  on  his 
part ;  yet  his  infancy  expired,  as  I  have  be- 
fore noticed,  in  January,  1788.  From  that 
period  his  infancy  could  be  no  protection : 
Koberts  purchased  in  September,  1791, 
three  years  and  a  half  after  John  Musgrove 
came  of  age,  six  months  after  the  time 
when  the  improvements  ought  to  have  been 
made,  supposing  John  Musgrove's  lease  to 
have  been  dated  the  day  he  came  of  age. 
Two  years  and  a  half  more  elapsed  before 
Jones's  purchase  from  Charles  Carter  and 
from  Mr.  Pendleton  was  finally  com- 
pleted. In  his  answer,  by  way  of  defen- 
sive allegation,  and  as  a  reason  why  he 
should  not  be  compelled  to  make  a  lease 
according  to  the  prayer  of  the  bill,  he 
states,  ^^that  there  are  no  improvements 
on  the  lot  in  dispute,  such   as   required   by 


the  leases,  and  the  land  is  very  much 
cleared,  and  abused."  The  fact  thus  put  in 
issue  by  the  answer  goes  to  a  full  denial  of 
the  plaintiff's  equity.  The  depositions  of 
John  Taylor,  Nathaniel  Smith,  Thomas 
Pollard,  and  Daniel  Ficklin,  established 
the  fact  beyond  the  possibility  of  doubt, 
there  being  no  conflicting  testimony  with 
respect  to  it.  The  latter  mentions,  ''that 
he  once  saw  Roberts  setting  up  a  large 
kiln  of  wood  for  coals,  which  have  since 
been  burnt  and  carried  away,  and  believes 
he  saw  another."  This  was  not  merely 
permissive,  but  wilful  waste.  It  is  a  prin- 
ciple in  equity,  that  he  who  demands  the  exe- 
cution of  an  agreement  ought  to  shew  that 
there  has  been  no  default  in  him,  in  per- 
forming all  that  was  to  be  done  on  his 
part.  For,  if  either  he  will  not,  or,  through 
his  negligence,  cannot,  perform  the  whole 
on  his  side,  he  has  no  title  in  equity,  to 
the  performance  of  the  other  party;  since 
such  performance  could  not  be  mutual ;  nor 
will  equity  decree  a  specific  performance, 
in  his  favour,  especially  if  circumstances 
are  altered. (a)  To  say  nothing  of  the 
non -performance  of  the  covenants  respect- 
ing buildings,  orchards,  and  keeping  the 
premises  in  repair,  what  compensation  can 
Roberts  now  make  for  the  waste  and  de- 
struction which    it  is   thus  proved  he  has 

committed?  Will  equity  decree  in 
445      favour  of  a  party  who  *comes  into  its 

Court  with  such  unclean  hands?  Will 
it  declare  that  the  appellant  was  not 
equally  entitled  to  the  benefit  of  the  cove- 
nants intended  to  have  been  comprised  in 
the  lease,  as  the  appellee?  And,  if  so,  will 
it  relieve  the  appellee  against  a  judgment 
at  law,  which,  for  aught  that  appears  to 
the  contrary,  the  appellant  might  have  been 
entitled  to,  though  Robert  Carter,  Charles 
Carter,  or  Edmund  Pendleton  had  sealed  the 
lease  which  the  Court  of  Chancery  have 
directed  the  appellant  to  execute;  I  think 
not,  and  for  all  these  reasons  am  for  re- 
versing the  'decree,  and  dissolving  the 
injunction,  &c. 

JUDGE  ROANE.  This  case,  considered 
independently  of  any  unauthorised  acts  of 
commission  or  omission,  in  relation  to  the 
promises,  on  the  part  of  the  appellee,  or 
those  under  whom  he  claims,  and  suppos- 
ing the  legal  title  acquired  by  Mr.  Jones, 
to  be  out  of  the  case,  would  be  very  stiong 
in  favour  of  the  appellee.  I  should,  in  that 
view,  probably  get  over  the  objection  that 
the  particulars  of  the  title  of  the  appellant 
are  not  set  out  and  deduced  in  the  bill;  nor 
should  I  have  much  doubt  but  that  the  case 
of  the  appellee  (taking  Taylor's  lease  as  a 
model,  and  founding  a  construction  upon 
the  whole  instrument)  would  justify  the 
title  and  entry  of  William  Musgrove's  heir, 
from  whom  the  appellant  claims.  The 
case,  however,  as  it  is,  and  consider^  in 
relation  to  Jones,  lies  within  a  narrow  com- 
pass, and  I  shall  not,  therefore,  enter  par- 
ticularly upon  the  above  topics. 

It  cannot  be  doubted  but  that  Musgrove's 
lease,  had  it  been  obtained,  would  have 
contained  stipulations  on  his  part  for  the 
building  and  repairs  of  houses,  and  the 
planting  of  orchards ;  as  also  for  the  keep- 
ing  a    limited   number   of    hands  on   the 

(a)  1  Fonb.  891,  802. 
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premises,  and  against  the  destruction  and 
carrying  away  of  timber  &c.  Considered 
as  a  lease  for  lives,  whicb  might  at  any 
time  expire,  the  former  stipulations  ought 
to  have  been  forthwith  performed,  else 
there  might  have  been  no  houses  nor  or- 
chards on  the  premises  for  the  next  tenant, 
and  thus   a   beneficial  lease  to  others 

446  might  *have  been  prevented;  and  the 
covenants     of    the     latter    class,    if 

broken,  inflicted  a  lasting  damage  upon 
the  inheritance. 

On  the  testimony,  none  of  these  stipula- 
tions have  been  complied  with,  and  yet  the 
appellee  has  to  contend  against  a  legal 
title.  It  is  supposed  that  a  cause  of  for- 
feiture in  the  premises,  incurred  by  those 
under  whom  Roberts  claims,  and  not  waived 
by  some  act  of  Jones,  or  those  under  whom 
he  claims,  would  bind  Roberts,  as  much  as 
one  committed  by  himself,  and  in  the  time 
of  the  present  appellant.  But  it  is  shewn 
in  evidence,  in  addition,  that  there  is  not 
only  a  neglect  to  build,  and  plant  orchards, 
and  keep  them  in  repair,  by  Roberts,  after 
Jones's  title  accrued,  and  up  to  the  present 
time,  but  also  that  Roberts  himself  burnt 
coal  and  carried  it  off  the  premises.  This 
(to  say  nothing  of  the  injuries  committed 
on  the  land  by  extensive  clearings)  was 
long  after  any  of  those  acts  of  Robert 
Carter  or  Charles  Carter  which  have  been 
relied  upon  to  import  a  waiver  of  the  for- 
feitures. There  is  nothing,  after  this, 
which  can  be  set  up  as  having  that  effect, 
but  the  receipt  of  rent  by  Pendleton's 
agents.  As  for  such  acceptance  on  the  part 
of  Jones,  he  expressly  denies  that  be  ever 
received  any  after  the  purchase  from 
Carter :  the  only  question  on  this  ground 
then,  is,  whether  the  receipt  of  rent  by 
Pollard  for  B.  Pendleton,  of  21st  of  Feb- 
ruary, 1795,  (or,  indeed,  any  other  receipt 
for  rent, )  could  have  that  effect. 

It  is  here  to  be  remarked,  that,  by  Tay- 
lor's lease,  the  rent  was  to  be  paid  at  the 
house  of  the  lessor  in  Westmoreland 
County:  and  can  it  be  reasonably  inferred 
tb;it  the  lessor  knew  of  breaches  of  cove- 
nants committed,  perhaps,  two  hundred 
miles  off,  or  that  he  meant  to  release  them? 
Certainly  not.  The  case  of  Doe,  ex  dem. 
Cheny,  v.  Batten,  (a)  shews  us  that  the 
question  always  is,  quo  animo  the  rent  was 
received,  and  what  was  the  real  intention 
of  both  parties.  To  say  that  this  accept- 
ance amounted  to  waiver  of  the  forfeiture 
incurred  by  non-performance  of  the  cove- 
nants, which  were  to  be  performed  on  the 
land,  would  amount  to  a  release  of  such 
covenants  in  all  cases,  unless  indeed  the 
lessor  had  changed  his  stipulation  as 

447  to  the  place  *of  receiving   the    rents, 
and    agreed    to   receive    them  on  the 

premises,  or  had  bound  himself  to  keep  an 
agent  on  or  near  the  premises;  neither  of 
which  he  has  done,  or  was  bound  to  do,  in 
this  case. 

On  the  ground,  then,  that  the  mere  ac- 
ceptance of  rent  has  not  the  effect  of  waiver 
in  the  case  before  us;  that  the  appellant 
has  got  the  law  on  his  side  by  the  recovery 
in  ejectment ;  and  thatthe  appellee,  or  those 
under  whom  he  claims,  have  committed 
material  wrong  and  injury,  in   relation,  as 


(a)  Cowp.  846. 


well  to  the  temporary,  as  the  permanent 
interests  of  the  inheritance,  I  am  ot  opin- 
ion, that  the  appellee  is  not  entitled  to  ar- 
rest the  legal  title  of  the  appellant,  and 
that  the  decree  should  be  reversed  and  bill 
dismissed. 

JUDGE  FLEMING.  There  being  a 
judgment  af  law  against  the  appellee  for 
the  land  in  controversy,  he  comes  into  a 
Court  of  Ek^nity  for  relief,  in  which  he 
states  his  equitable  title  to  the  premises  to 
be,  that  in  February,  1767,  James  Lane, 
the  agent  of  Robert  Carter,  then  propri- 
etor of  the  land,  gave  to  William  Mus- 
grove,  under  whom  the  appellee  claims,  a 
written  promise  that  he  should  have  the  lot 
in  question  for  three  lives,  and  put  him  in 
possession :  that  about  the  year  1/79  or  1780, 
(William  Mnsgrove  being  then  dead,)  Rob- 
ert Carter  promised  Nathaniel  Smith,  the 
administrator  of  Musgrove,  and  guardian 
to  his  children,  to  make  a  lease,  conform- 
ably to  the  paper  signed  by  Lane,  and  send 
it  up;  which  paper  was  left  with  the  said 
Robert  Carter,  for  that  purpose;  but  a 
lease  was  never  made:  that  afterwards 
Robert  Carter  conveyed  the  land,  by  a  deed 
of  compromise,  to  Charles  Carter,  who  sold 
and  conveyed  it  to  Joseph  Jones,  the  ap- 
pellant. The  most  favourable  situation  in 
which  Roberts  can  expect  to  be  put,  is,  that 
he  stand  in  the  place  of  Musgrove,  and  Mr. 
Jones  in  the  place  of  Robert  Carter ;  and 
that  a  lease  should  have  been  made  by  the 
latter  immediately  after  the  written  prom- 
ise of  Lane,  or  in  the  year  1779  or  1780, 
when  Smith,  the  administrator  of  Mus- 
grove, and  guardian  of  his  children,  ap- 
plied for  one.  We  are  next  to  inquire  what 
kind   of  a   lease    he  had  a  right  to  expect, 

and  the  only  guide  we  have  on  the 
448      subject   is  a    copy   of   a  *lease   from 

Robert  Carter  to  Henry  Taylor,  an- 
other tenant  on  the  land,  dated  the  16th  of 
October,  1755,  referred  to  in  the  decree, 
and  spread  upon  the  record,  in  which  there 
are  several  important  covenants  to  be  per- 
formed by  the  tenant,  as  have  been  stated 
bj  one  of  the  judges  who  has  preceded  me. 
It  is  presumed  that  neither  Musgrove,  nor 
those  who  claim  under  him,  had  any  just 
pretensions  to  a  lease  on  terms  more  favour- 
able than  those  in  that  above  recited ;  and 
when  the  appellee  came  into  a  Court  of 
Equity,  for  relief  against  a  judgment  at 
law,  he  should  have  appeared  with  clean 
hands  and  a  pure  front,  and  shewn  that  he 
had  himself  done  equity,  by  fulfilling  the 
several  covenants  contained  in  the  recited 
lease ;  birt  so  far  was  he  from  having  done 
so,  that  it  is  in  evidence,  by  the  testimony 
of  four  witnesses,  to  wit,  Taylor,  Smith, 
Pollard,  and  Ficklin,  that  the  premises  are 
in  a  ruinous  state,  that  neither  fruit-trees 
have  been  planted,  nor  houses  erected, 
agreeably  to  the  covenants  aforesaid,  and 
that  such  as  have  been  erected,  were,  at  the 
time  of  taking  the  depositions,  rotting  and 
tumbling  down.  And  it  is  moreover  proved 
by  the  deposition  of  Ficklin,  that  the  pres- 
ent tenant,  Roberts,  committed  actual 
waste,  by  cutting  wood,  and  burning  char- 
coal, and  conveying  it  off  the  premises. 

It  seems  almost  unnecessary  to  remark, 
that  it  is  of  the  highest  importance  to  the 
proprietors  of  lands,  let  out  on  leases,  and 
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especially  on  long  leases,  that  the  covenants 
contained  in  them,  for  the  improvement 
of  the  lands,  and  for  the  prevention  of 
waste,  should  be  strictly  and  punctually 
fulfilled ;  and  I  shall  only  add,  that  ii  is 
my  opinion  that  the  appellee,  by  his  un- 
warrantable conduct  in  failing  to  erect  the 
buildings,  and  to  plant  the  frdit- trees  men- 
tioned in  the  covenants;  and  also  in  not 
only  permitting,  but  actually  committing, 
waste  on  the  premises,  has  forfeited  his 
equitable  title,  if  any  he  had,  and  that  the 
decree  ought  to  be  reversed,  the  bill  dis- 
missed, and  the  appellant,  or  his  represen- 
tatives, (he  being  dead,)  allowed  the  beneAt 
of   the   judgment  at  law. 

By  the  whole  Court,  the  decree  of  the  Su- 
perior Court  of  Chancery  reversed,  and  the 
bill  dismissed. 
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*Beasley  v.  Owen. 

Monday.  April  nth.  1800. 


Appellate  Practlce-Dlsnilssal  of  Sults-Redocketlaflr  * 

—If  the  Clerk  of  the  CJourt  of  Appeals  he  directed 
by  the  Ck>art  to  set  aside  a  judgment,  and.  by  mis- 
apprehension, the  entry  of  the  order  be  omitted, 
it  may  be  done  at  a  subsequent  term,  and  the 
cause  re-docketed. 

Statute  of  Frauds-  Loan  of  Slaves.— Ck)n8 traction  of 
the  statute  of  frauds  and  perjuries,  as  to  loans  of 
slaves. 

Same-Same^-Case  at  Bar.-W.  H.  by  his  will,  dated 
in  1789.  Grave  a  slave,  then  in  possession  of  his  son- 
in-law.  W.  B.  to  his  two  arrandsons.  J.  B.  and  £.  B. 
(sons  of  the  said  W.  B.  and  at  that  time  infants), 
as  soon  as  they  should  come  to  lawful  asre:  in  1792, 
he  verbally  lent  the  slave  to  his  said  son-in-law. 
"for  the  purpose  of  assisting  in  the  maintenance 
of  his  children,"  reserving  the  rig-ht  to  take  him 
back  whenever  he  should  think  proper:  and,  in 
1796,  four  years  afterwards,  died:  in  the  same 
year  his  will  was  admitted  to  record,  the  surviv- 
infir  firrand-child  being  still  under  age;  in  1801. 
when  that  grand -child  attained  his  full  age.  the 
slave  was  taken  in  execution,  and  publicly  sold  as 
the  property  of  W.  B.  It  was  held  that  the  record- 
ing of  the  will.  In  1796.  was  a  sutBcient  declaration, 
within  the  meaning  of  the  statute  of  frauds,  to 
protect  the  right  of  the  grand-child,  in  opposition 
to  the  claims  of  the  creditors  of  the  father. 

At  the  last  term,  this  cause  was  argued 
and  decided;  but,  at  Mr.  Hay's  request, 
who  stated  it  to  be  a  case  of  the  first  impres- 
sion on  a  branch  of  our  statute  of  frauds, 
which  was  not  to  be  found  in  the  statute  of 
29th  Car.  II.  and  that  it  was  of  great  im- 
portance that  such  an  adjudication  should 
be  made  as  would  most  efFectually  prevent 
frauds,  in  the  loan  of  personal  property, 
the  Court -con  sen  ted  to  a  re-argument  at  the 
present  term;  and  accordingly  directed 
the  Clerk  to  set  aside  the  judgment.  The 
Clerk,  not  hearing  the  directions  of  the 
Court,  omitted  to  make  the  entry;  and 
the  question  now  was,  in  what  manner  the 
cause    should  again    be  put  on  the   docket. 

Mr.  Hay  cited  Thornton  v.  Corbin,(a)  as 
in  point. 


« Appellate  Practice— Dismissal  off  Suits— Redocketlag. 

—The  principal  case  in  cited  in  foot-note  to  Thornton 
V.  Corbln.  3  Call  221 :  foot-note  to  Thornton  v.  Corbln, 
8  Call  232;  foot-note  to  Thornton  v.  Corbln.  8  Call  384: 
Emory  v.  Erskine.  7  Leigh  269. 

See  monographic  note  on  "Appeal  and  Error" 
appended  to  Hill  v.  Salem,  etc..  Turnpike  Co..  i  Rob. 
263. 

tSlaves— Loan  off.— See  principal  case  cited  in 
foot-note  to  Jordan  v.  Murray,  3  Call  85;  foot-note  to 
Turner  v.  Turner.  1  Wash.  139;  Collins  v.  Lofftus.  10 
Leifirh  10:  London  v.  Turner,  11  Leifirh  411:  Land  v. 
Jeffries.  5  Rand.  267. 

See  monoBrraphic  note  on  "Fraudulent  and  Volun- 
tary Conveyances"appended  to  Cochran  v.  Paris,  II 
Oratt.  348. 

(a)  S  Call.  221,  232. 


Mr.  Call  (as  amicus  curiae)  also  cited 
Murray  and  others  v.  Carrot  &  Co.(b)  in 
which  case,  he  observed,  a  similar  order 
had  been  made. 

The  directions  of  the  Court,  in  this  case, 
were  recollected  by  the  bar,  and  noted  by 
Judge  Tucker,  as  well  as  by  the  reporters. 

JQDGK  ROANE  considered  this  a  mncb 
stronger  case  than  Thornton  ▼.  Corbin. 
There  the  omission  arose  f  ron|  a  mistake  of 
the  counsel ;  here  it  was  the  act  of  an  officer 
of  the  Court,  whose  duty  it  was  to  make 
the  entry.  He  was  in  favour  of  re-dccket- 
ing  the  cause. 

JUDGE  TUCKER  said,  that  having  him- 
self taken  a  note  of  the  resolution  of  the 
Court,  and  being  assured  also  by  the 

450  ^gentlemen  who  report    its  decisions, 
that  such  an  order  was  made,  he  could 

have  no  difiBculty  in  granting  the  motion 
to  re-docket  the  cause,  especially  as  it  was 
warranted  by  precedents. 

JUDGE  FLEMING  concurring ;  the  cause 
was  re-docketed  by  the  unanimous  opinion 
of  the  judges. 

On  the  merits. 

This  cause  was  argued,  at  the  last  term, 
by  M'Rae,  for  the  appellant,  (Beasley,) 
and  Hay,  for  the  appellee,  (Owen,)  and 
again,  at  this  term,  by  George  K.  Taylor 
and  M'Rae,  for  the  appellant,  and  Hay,  for 
the  appellee. 

The  facts,  as  disclosed  by  the  appellant's 
bill  of  exceptions,  (who  was  defendant  in 
the  Court  below, )  were,  that  William  Hurt, 
grandfather  of  the  appellant,  lent,  in  the 
year  1792,  a  slave,  the  subject  of  the  pres- 
ent controversy,  to  his  son-in-law,  William 
Beasley,  (the  appellant's  father,)  to  assist 
in  maintaining  his  (the  said  William's)  chil- 
dren, reserving  the  right  of  taking  back 
the  said  slave  when  he  should  think  proper; 
that  the  said  William  Hurt  departed  this 
life,  in  the  year  17%,  before  the  expiration 
of  five  years  from  the  time  of  the  loan,  and 
while  the  appellant  was  an  infant;  that  the 
said  William  Hurt  had  previously,  by  his 
will,  bearing  date  the  31st  of  August,  1789. 
which  was  partly  proved  in  Nottoway  County 
Court,  in  December,  1796,  and  fully  proved 
on  the  Sth  of  January,  1797,  (and  which  is 
set  out  in  haec  verba,)  among  other  things, 
bequeathed  the  said  slave  as  follows: 
^^Item,  I  give  unto  my  two  grandsons,  John 
Beasley  and  Edwin  Beasley,  the  negro 
man,  now  in  possession  of  William  Beaslej, 
their  father,  as  soon  as  they  came  to  law- 
ful age,  to  be  equally  divided  between  them, 
to  them  and  their  heirs  forever.  Item,  my 
will  is,  that  my  son-in-law,  William  Beas- 
ley, shall  not  have  any  part  of  my  estate, 
except  what  I  had  given  him  in  the  life- 
time of  my  daughter  Anne,  his  late  wife;" 
Ac.  that  John  Beasley,  the  brother  and  co- 
legatee  of  the  appellant,  died  in  the  life- 
time of    the    testator;  and    that    the 

451  *other  distributees  of    the   estate  of 
William  Hurt,    the   grandfather,  had 

released  all  their  right  to  the  slave  in  ques- 
tion to  the  appellant;  that  the  appellant 
became  of  full  age  in  1801,  and  was  living, 
as  a  storekeeper,  with  a  merchant  in 
Petersburg,  at  that  date,  when  the  slave 
was  seized,  and  publicly  sold,  by  the  Sheriff 
of  Charlotte  County,  (about  90  miles  distant 


(b)  8  Call.  878. 
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from  Petersburg,)  by  virtue  of  an  execution 
against  the  goods  and  chattels  of  the  ap- 
pellant's father,  William  Beaslej ;  and  the 
appellee  became  the  purchaser,  as  the  high- 
est bidder,  at  the  sale;  (which  was  not 
proved  to  have  been  forbidden ;)  that  the 
said  William  Hurt  delivered  the  slave  to 
William  Beaslej,  more  than  five  years  be- 
fore the  seizure  and  sale  aforesaid,  and  that 
he  had  continued  possessed  of  the  said 
slave  from  the  time  of  such  delivery,  until 
he  was  so  seised  and  sold  by  the  sheriff; 
that,  after  the  appellee  (who  was  the  plain- 
tiff in  the  Court  below)  had  purchased  the 
stave  as  aforesaid,  and  had  him  in  his  pos- 
session, the  appellant,  in  February,  1802, 
possessed  himself  of  him ;  to  regain  which 
possession,  an  action  of  detinue  was 
brought,  to  which  the  defendant  pleaded  non 
detinet,  and  issue  thereupon. 

On  the  above  statement  of  facts,  the 
plaintiff  moved  the  Court  to  instruct  the 
Jury,  that  the  peaceable  and  uninterrupted 
possession,  by  the  said  William  Beasley,  of 
the  slave  in  question,  by  virtue  of  a  loan 
from  William  Hurt,  having  continued  from 
the  year  1792  till  the  year  1801,  subjected 
the  said  slave  to  the  payment  of  the  debts 
of  the  said  William  Beasley,  by  execution 
in  the  year  1801,  although  William  Hurt, 
the  lender,  died  in  the  year  17%,  after  hav- 
ing made  a  will,  in  which  the  said  slave  is 
bequeathed,  as  aforesaid,  to  his  two  grand- 
sons. The  Court  did  so  instruct  the  Jury, 
and  the  defendant  excepted  to  their  opin- 
ion^ Verdict  for  the  plaintiff  for  the  slave, 
of  the  price  of  1401.  and  150  dollars  for  de- 
tention. The  defendant  appealed  to  this 
Court. 

M'Rae,  for  the  appellant.  The  ground 
of  the  instruction  of  the  Court  below  was, 
that  the  loan  made  by  William 
452  *Hurt  was  not  a  bona  fide,  but  a  pre- 
tended loan,  coming  within  the  mean- 
ing of  the  statute  of  frauds.  We  contend 
that  it  was  a  fair  transaction. 

Oil  comparing  our  statute  of  frauds  with 
the  29th  Car.  II.  it  will  be  observed,  that  no 
provision  exists  in  the  latter  respecting 
loans:  it  follows,  then,  that  no  adjudica- 
tion of  the  Courts  of  England,  founded  on 
that  statute,  can  apply  to  the  case  be- 
fore us. 

If  the  loan,  which  was  made  in  1792,  had 
continued  for  more  than  five  years,  without 
demand,  or  declaration  made  shewing  that 
the  purposes  of  the  loan  were  fair,  there 
could  be  no  question  but  the  purchaser  of 
the  slave  would  be  protected;  but,  according 
to  the  letter  and  meaning  of  the  act,  this 
loan  ought  to  be  considered  as  preventing 
the  mere  possession  from  giving  a  title. 
It  is  true,  at  the  time  of  the  loan,  there 
was  no  declaration ;  but  the  person  lending 
died  in  1796;  and  the  person  enjoying  the 
loan  had  had  the  slave  in  his  possession  for 
four  years  only,  when  the  will  of  Hurt  was 
proved,  which  made  a  disposition  of  the 
property,  and  was  a  complete  declaration 
within  the  meaning  of  the  act. 

The  five  years  not  having  elapsed,  the 
right  of  the  lender  existed  as  fully  then  as 
when  the  slave  was  lent.  The  four  years' 
possession  did  not  give  a  title.  Where  is 
the  difference  between  the  lender's  making 
a  declaration  by  his  will,  and  doing    it  the 


next  day  after  the  loan  made?  The  posses- 
sion not  having  given  right,  there  was 
nothing  to  prevent  the  lender  from  disposing 
of  the  slave  by  his  will. 

No  fraud  appears  in  the  whole  transac- 
tion. The  loan  was  publicly  made,  for 
the  laudable  purpose  of  supporting  the  in- 
fant grandchildren  of  the  lender,  who  re- 
served the  right  of  taking  back  the  property 
whenever  he  should  think  proper. 

Hay,  for  the  appellee.  William  Beasley 
was  in  possession  of  the  slave  in  1801 :  by 
virtue  of  an  execution,  he  was  taken  and 
sold,  in  the  year  1802,  and  the  appellee 
(Owen)  became  the  purchaser:  it  is  now 
contended  that  Beasley  was  not  the  propri- 
etor I    It  is  not  material   whether    he 

453  was  *the  proprietor  or  not.  He  had 
been  in  possession  so  long,  that,  ac- 
cording to  the  laws  of  the  land,  the  prop- 
erty was  liable  to  be  taken  in  execution. 
He  had  had  the  uninterrupted  possession 
from  1792  to  1801 ;  was  the  ostensible  owner 
to  all  the  world ;  and  it  is  now  insisted, 
that  a  fair  purchaser  of  this  property,  un- 
der execution,  shall  be  deprived  of  it! 

There  was,  in  William  Beasley,  (notwith- 
standing the  intervention  of  the  death  of 
the  testator,)  a  continued  possession  of  the 
slave,  sufficient  to  protect  a  purchaser.  It 
is  the  possession,  unaccompanied  by  a  dec- 
laration at  the  item  of  the  loan,  or  uninter- 
rupted by  process  of  law,  which  the  statute 
regards.  (1)  The  question  of  fraud  was  not 
considered  by  the  Court  below.  It  was  not 
a  contest  between  persons  claiming  under 
Hurt,  but  between  a  purchaser  for  valuable 
consideration,  and  a  mere  volunteer. 

The  declaration  in  the  will  of  Hurt,  has 
been  relied  upon  by  Mr.  M'Rae.  But  the 
loan  was  verbally  made.  A  subsequent 
declaration  that  a  person  has  made  a  loan, 
does  not  take  the  case  out  of  the  statute. 
The  law  requires  that  the  declaration  should 
be  made  by  that  deed,  or  that  will  under 
which  the  benefit  of  the  loan  is  claimed. 

It  is  no  objection  to  the  title  of  the  pur- 
chaser, that  Hurt  died,  and  that  his  will 
was    published  before  the  expiration 

454  *of  five  years.    The   limitation  hav- 
ing once  begun  to  run,  it  never  ceases 

to  operate.  This  principle  was  recognised 
in  Fitzhugh  v.  Anderson,  (a)  But,  in  truth, 
the  slave  vested  in  the  executors  of  Hurt; 
and  the  time  he  was  held  by   them  is  to  be 


(1)  The  sutute  of  frauds  and  perjuries  was  first 
passed  In  Virginia,  in  the  year  1786.  and  took  effect 
the  first  day  of  January,  1787.  (See  Rev.  Code.  v.  1, 
c.  10.  p.  16.)  The  statute  29  Car.  11.  was  never 
adopted  in  this  State.  The  claase  respectinsr  loans, 
is  in  the  following  words:  "Where  any  loan  of 
iroods  and  chattels  shall  be  pretended  to  have  been 
made  to  any  person  with  whom,  or  those  clalminsr 
under  him.  possession  shall  have  remained  by  the 
space  of  five  years,  without  demand  made,  and  pur- 
sued by  due  process  at  law,  on  the  part  of  the  pre- 
tended lender,  or  where  any  reservation  or 
limitation  shall  be  pretended  to  have  been  made  of 
a  use  or  property,  by  way  of  condition,  reversion, 
remainder,  or  otherwise,  in  iroods  and  chattels,  the 
possession  whereof  shall  have  remained  in  another, 
as  aforesaid  the  same  shall  be  taken,  as  to  the 
creditors  and  purchasers  of  the  persons  aforesaid 
so  remaining  in  possession,  to  be  fraudulent  within 
this  act.  and  that  the  absolute  property  is  with  the 
possession,  unless  such  loan,  reservation,  or  limita- 
tion of  use  or  property,  were  declared  by  will  or  by 
deed,  in  writing,  proved  and  recorded  as  aforesaid;'* 
i.  e.  if  it  include  lands,  as  conveyances  of  land;  if 
personal  estate  only,  by  two  witnesses.— Note  in 
Original  Edition. 

(a)  2  Hen.  &  Munf .  289. 
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added  tn  the  previous  time,  so  as  to  consti- 
tute one  continued  term. 

The  very  point  decided  in  Fitzhugh  v. 
Anderson,  exists  in  this  case;  and  although 
that  occurred  anterior  to  our  statute  of 
frauds,  yet,  on  general  principles  of  law 
and  equity,  and  for  the  protection  of  cred- 
itors, it  was  held  that  the  loan  should  be 
deemed  a  gift. 

M'Rae,  in  reply.  The  case  of  Fitzhugh 
V.  Anderson,  did  not  turn  on  the  construc- 
tion of  our  statute  of  frauds,  and  the  cases 
are  totally  difiPerent  in  all  their  leading  cir- 
cumstances. In  that  case,  the  loan  was  for 
an  indefinite  period,  and  for  no  specified 
object :  the  son  enjoyed  the  slaves  for  a 
great  length  of  time ;  used  them  as  his  own  ; 
removed  to  a  distant  county,  and  acquired 
credit  on  the  strength  of  his  possession. 
That  decision  may  be  very  correct,  and  still 
a  very  different  one  might,  with  great  pro- 
priety, be  given  in  this  case.  Here  the 
loan  was  for  a  definite  period :  the  object 
was,  the  support  of  the  grandchildren  of 
the  lender;  and  so  far  from  being  fraudu- 
lent, it  was  humane  and  honourable. 

Wednesday,  March  22.  The  Judges  pro- 
nounced their  opinions. 

JUDGE  TUCKER.  By  the  statute  of 
frauds  and  perjuries,  it  is  among  other 
things  enacted,  ^^that  where  any  loan  of 
goods  and  chattels,  shall  be  pretended  to 
have  been  made  to  any  person,  with  whom, 
or  those  claiming  under  him,  possession 
shall  have  remained  for  the  space  of  five 
years,  without  demand  made  and  pursued 
by  due  process  at  law,  on  the  part  of  the 
pretended  lender,  the  same  shall  be  taken 
as  to  creditors  and  purchasers  of  the  per- 
sons aforesaid,  so  remaining  in  possession 
to  be  fraudulent  within  that  act, 
4.^  *and  that  the  absolute  property  is  with 
the  possession,  unless  such  loan,  res- 
ervation, or  limitation  of  use  or  property, 
were  declared  by  will,  or  by  deed,  in  writ- 
ing, proved  and  recorded  as  therein  before 
directed." 

It  appears  by  the  bill  of  exceptions,  that 
William  Beasley,  the  debtor,  in  whose  pos- 
session the  slave  in  question  was  taken,  by 
virtue  of  a  writ  of  ^^ri  facias,  and  sold 
at  public  auction,  by  the  sheriff,  to  the 
plaintiff,  Owen,  had  been  in  peaceable  pos- 
session of  that  slave  from  the  year  1792,  to 
1801,  under  a  loan  thereof,  from  one  Wil- 
liam Hurt,  who  died  in  1796,  having  made 
his  will,  dated  in  1789,  whereby  he  be- 
queathed the  slave  to  the  appellant,  his 
grandson,  who  was  not  of  age  until  1801; 
and  that  Hurt's  executors  proved  his  will, 
and  qualified  as  executors  thereto  in  De- 
cember, 1796.  The  clauses  in  the  will 
which  are  relied  on,  in  favour  of  the  appel- 
lant, as  taking  the  case  out  of  the  statute 
of  frauds  and  perjuries,  are  as  follows: 
'*Item,  I  give  to  my  two  grandsons,  John 
Beasley  and  Edwin,  the  negro  man  now  in 
the  possession  of  W.  Beasley,  their  father, 
as  soon  as  they  may  come  to  lawful  age,  to 
be  equally  divided,  Ac.  Item,  my  will  is, 
that  my  son-in-law,  W.  Beasley,  shall 
not  have  any  part  of  my  estate,  except 
what  I  had  given  him  in  the  life-time  of 
my  daughter."  The  will  was  proved  in 
Nottoway  County,  where  the  testator  ap- 
pears to  have  resided.    The  seizure  and  sale 


of  the  slave  were  made  by  the  Sheriff  of 
Charlotte  County.  There  is  no  residuary 
clause  in  the  will,  so  that  the  value  of  the 
labour  or  hire  of  the  slave  from  the  testa- 
tor's death  until  his  grandson  came  of  age 
in  1801,  was  undisposed  of;  the  legal  right 
to  the  slave  and  to  his  labour  and  hire, 
until  that  period,  was  consequently  in  the 
executors. 

I|i  considering  this  case,  I  am  much  in- 
clined to  doubt  whether  parol  evidence  of 
a  loan  of  a  slave,  or  of  the  conditions  of 
such  a  loan,  be  admissible  in  a  contest  be- 
tween a  cr«*ditor  or  purchaser,  from  the 
person  in  possession,  after  that  possession 
shall  have  continued  peaceably,  and  witfaoat 
demand,  for  five  years;  upon  the  grounds 
of  this  Court's  decision  in  the  case  of  Jor- 
dan    V.    Murray,  (a)    and    in    Turner 

456  *v.  Turner, (b)  there  being   the  same 
reason,  I  conceive,  for  rejecting  such 

evidence  of  a  pretended  loan,  since  the 
statute  of  frauds  and  perjuries,  as  of  a  pre- 
tended gift,  under  the  act  of  1758,  c.  1. 
But,  as  no  exception  was  offered  to  the  ad- 
mission of  such  evidence,  I  pass  it  over. 
The  object  of  the  statute  of  frauds  and 
perjuries,  seems  to  me  to  have  been,  to 
shut  out  all  question  respecting  the  prop- 
erty of  a  slave  held  in  possession  by  a 
debtor,  or  vendor,  for  the  space  of  fiye 
years,  as  between  a  creditor  of,  or  a  par- 
chaser  from,  the  person,  in  whom  such  pos- 
session has  remained  without  demand  for 
five  years,  and  the  person  claiming  such 
slave  as  his  own  absolute  property,  by  vir- 
tue of  any  loan,  reservation,  or  limitation 
of  a  use  thereof,  or  property  therein,  unless 
such  loan,  Ac.  were  declared  by  will  or  bj 
deed  in  writing,  proved  and  recorded,  as  by 
that  act  is  required.  In  the  present  case,  I 
doubt  whether  the  bequest  contained  in  the 
will  of  W.  Hurt,  is  sufficiently  clear  and  ex- 
plicit to  answer  the  purposes  of  ^he  act,  by 
giving  notice  to  all  persons  that  the  para- 
mount right,  and  absolute  property  in  the 
slave,  whose  name  is  not  mentioned,  still 
remained  in  the  representatives  of  the  tes- 
tator, William  Hurt,  notwithstanding  the 
possession  was  and  (as  would  appear  from 
the  will)  had  been  in  W.  Beasley  from  the 
year  1789,  to  the  time  that  the  slave  was 
taken  in  execution  in  the  year  1801.  fint 
as  a  majority  of  the  Court  are  satisfied 
upon  that  point,  I  shall  urge  it  no  farther: 
and  only  add,  that  I  am  of  opinion,  that 
the  judgment  be  affirmed. 

JUDGE  ROANE  was  of  a  different 
opinion,  and  assigned  his  reasons  for  re- 
versing the  judgment,  which  need  not  here 
be  stated,  his  subsequent  opinion  in  this 
case  rendering  it  unnecessary. 

JUDGE  FLEMING  concurred  with 
JUDGE  ROANE. 

On  the  last  day  of  the  term  Hay  moved 
the  Court  to  reconsider  the  case,  which  mo- 
tion being  granted,  he  submitted  the  fol- 
lowing propositions: 

457  *1.  That  the  statute,   on  which  the 
case  depends,  being  a   statute  for  the 

prevention  of  frauds,  is  to  be  liberally  and 
beneficially  construed,  in  favour  of  those  in- 
terests it  is  the  avowed  object  of  the  law 
to  protect. 


(a)  3  Call.  85. 
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2.  That  the  caee  of  Mr.  Owets,  a  pur- 
chaser, nnder  an  execution,  of  property 
which  had  been  held  for  nine  years,  under 
a  loan,  is  not  only  within  the  policy,  but 
the  very  words  of  the  law. 

3.  That  where  slaves,  &c.  are  loaned,  the 
will  or  deed,  by  which  they  are  to  be  ex- 
empted from  the  provision  of  the  law,  must 
precede  or  accompany  the  loan,  and  not  fol- 
low it. 

4.  That  if  a  subsequent  declaration  be 
sufficient,  the  will  of  Hurt  does  not  declare 
a  loan. 

5.  That  if  it  did  declare  a  loan,  the  omis- 
sion of  the  name  of  the  slave  would  be 
fatal. 

6.  That  if  the  will  did  declare  a  loan  of 
the  slave  in  question  by  name,  it  would  not 
avail,  as  the  loan  declared  by  the  will 
in  1789,  could  not  be  the  loan  proved  in 
1792. 

7.  That  if  the  will  has  any  bearingf  on 
the  subject  at  all,  it  is  to  revoke  the  loan ; 
but  this  revocation  not  havini;  been  fol- 
lowed up  by  ^  ^demand  made  and  due  process 
of  law,"  Beasley's  possession,  after  Jan- 
uary, 1797,  was,  in  fact  and  in  law,  a 
continuation  of  the  possession  which  com- 
menced in  1792. 

These  propositions  were  amplified  and 
illustrated  by  Mr.  Hay,  in  his  answer  to 
Mr.  Taylor,  who  opened  the  argument  at 
this  term.  Mr.  M'Rae  closed  the  discus- 
sion, in  a  reply  to  Mr.  Hay ;  but,  the  few 
points,  not  touched  on  in  the  former  argu- 
ment, having  been  fully  considered  by  the 
Judji^es,  it  is  deemed  unnecessary  to  repeat 
them. 

Tuesday,  May  9.  The  Judges  again  de- 
livered their  opinions. 

JUDGE  TUCKER.      Upon   consideration 

of  the  arguments  offered  on   the  rehearing 

of   his   cause,   I  adhere  to  my  former 

458      ^opinion,    that    the  judgment  of  the 

District  Court  be  affirmed. 

JUDGE  ROANE.  The  general  question 
propounded  by  the  plaintiff  in  the  Court 
below  (the  now  appellee)  for  the  opinion 
and  instruction  of  the  Court,  and  on  which 
the  instruction  we  are  now  reviewing  was 
founded,  is,  whether  the  possession  of  a 
slave  under  a  loan,  for  more  than  five  years, 
subjects  that  slave  to  pay  the  debts  of  the 
lendee,  under  an  execution  against  him,  if, 
within  the  five  years,  a  will  has  been  made 
and  recorded,  conveying  the  property  in 
the  said  slave  to  another. 

It  is  clearly  admitted  on  all  hands  that  a 
resumption  of  the  slave  within  that  time 
would  put  an  end  to  the  loan ;  and  I  am  of 
opinion  that  the  making  and  recording  a 
deed  or  will,  within  the  time  aforesaid, 
granting  away  the  slave  to  another  will 
have  the  same  effect.  The  3d  clause  of  the 
act  of  frauds, (a)  has  put  the  recording  of 
a  deed  or  will  avoiding  a  loan  by  way  of 
limitation  or  otherwise,  on  the  same  foot- 
ing with  an  actual  resumption  of  the  prop- 
erty. Such  recording  is  deemed  to  be  a 
notice  to  the  world,  adequate  to  do  away 
the  presumption  of  property  otherwise  in- 
ferable from  a  possession  of  five  years.  In 
a  previous  part  of  the  same  section  respect- 
ing conveyances  of  goods  and  chattels  on 
considerations  not  deemed  valuable  in  latr, 
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(a)  Rev.  Code.  ▼.  1,  p.  1& 


the  act  has  put  the  proving  and  recording 
thereof  on  the  same  ground  with  the  actual 
delivery  of  possession ;  and  in  Claiborne  v. 
Hill,  1  Wash.  177,  in  the  case  of  a  mortgage 
of  slaves  a  delivery  of  possession  to  the 
mortgagee  is  held  to  be  supplied  by  record- 
ing the  deed  of  mortgage.  The  analogy  of 
these  cases  to  the  one  before  us  is  very 
strong,  in  aid  of  the  terms  of  the  clause  in 
question ;  and,  as  a  resumption  of  the  prop- 
erty within  the  five  years  would,  in  the 
case  of  a  loan,  prevent  the  effect  of  the 
clause  in  question,  so  will  the  recording  a 
deed  or  will,  within  the  time  aforesaid, 
containing  limitations  adverse  to  the  title 
of  the  lendee :  the  notice  given  to  the  world, 
thereby,  touching  the  right  of  property, 
prevents  the  mischief  intended  to 
*be  guarded  against  by  the  act ;  and 
it  is  unnecessary  that  such  recording 
should  be  coeval  with  the  date  of  the  loan ; 
it  being  sufficient  if  done  at  any  time 
within  the  five  years. 

It  is  objected,  however,  that  the  will, 
which  is  set  out  in  the  bill  of  exceptions, 
not  having  bequeathed  the  slave  in  question 
to  the  appellant  and  his  brother  by  name, 
a  sufficient  notice  was  not  given  the  world, 
on  this  subject,  by  proving  and  recording 
the  same.  I  answer,  first,  that  this  is 
making  the  case  of  the  plaintiffs  better 
than  he  himself  has  made  it  in  his  address 
to  the  Court ;  for  he  there  admits,  that  the 
slave  in  question  was  disposed  of  by  the 
said  will  to  the  defendant ;  secondly,  that 
although  the  name  of  the  slave  is  not  used 
in  the  will,  he  is  described  as  being  the 
*' negro  man  new  in  the  possession  of  Wil- 
liam Beasley  ;'*  and  *  *id  certum  est  quod  cer- 
tum  reddi  potest;*'  and,  thirdly,  that,  on 
the  other  hand,  the  said  will  inhibits  a 
right  of  property  in  William  Beasley  to 
** any  part  of  the  testator's  estate,  except 
what  he  had  given  him  in  the  life-time  of 
his  late  wife."  By  means  of  these  several 
criteria,  it  might  as  certainly  have  been 
collected  from  the  will,  taken  in  connection 
with  other  testimony  and  circumstances, 
that  the  slave  in  question  is  the  one  be- 
queathed in  the  will  aforesaid,  as  if  his 
name  had  been  particularly  stated.  Indeed, 
in  that  case,  if  this  negro  had  been  be- 
queathed by  his  proper  name  rather  than 
by  a  description,  it  would  have  been  neces- 
sary to  have  ascertained,  by  evidence  de- 
hors the  will,  that  any  given  slave  was  the 
slave  therein  intended. 

On  these  grounds,  I  am  of  opinion,  that 
the  instruction  of  the  District  Court  was 
erroneous,  and  that  the  judgment  ought  to 
be  reversed. 

JUDGE  FLEMING.  The  only  Material 
point  in  this  case  is,  whether  the  slave  in 
question  was  the  property  of  William  Beas- 
ley, at  the  time  he  was  taken  in  execution 
by  the  Sheriff  of  Charlotte ;  and  as  the  case 
of  Fitzhugh  V.  Anderson  and  others,  was 
relied  on  by  the  appellee's  counsel  as  deci- 
sive in  this,  it  may  not  be  amiss  to 
460  shew  that  the  two  cases  are  *^essen- 
tially  different  in  some  of  their  most 
prominent  features. 

It  appears,  by  the  bill  of  exceptions,  that 
prior  to  the  year  1780,  William  Beasley, 
father  of  the  appellant,  had  intermarried 
with  Ann,  a  daughter  of  William  Hurt,  by 
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whom  he  had  two  sons,  to  wit,  John  Beas- 
ley,  who  died  an  infant,  and  Edwin  Beas- 
ley,  the  appellant:  also  t^o  daughters. 
That  on  the  31st  of  August,  1789,  the  said 
William  Hurt,  duly  made  and  published  his 
last  will  and  testament,  (his  said  daughter, 
Ann  Beasley,  being  then  dead,)  by  which 
said  will  he  bequeathed  the  slave  in  ques- 
tion to  his  two  grandsons,  John  and  Edwin 
Beasley.  as  soon  as  they  may  come  to  law- 
ful age,  to  be  equally  divided  between 
them;  and  willed,  that  his  son-in-law^ 
William  Beasley,  (father  of  the  appellant,) 
should  not  have  any  part  of  his  estate,  ex- 
cept what  he  had  given  him  in  the  life-time 
of  his  late  wife,  Ann,  daughter  of  the  tes- 
tator, who  died  in  the  year  17% ;  that  on 
the  Ist  day  of  December,  in  that  year,  his 
will  was  proved,  by  one  witness,  in  the 
County  Court  of  Nottoway ;  and  the  execu- 
tors then  qualified  under  the  will,  which  was 
fully  proved  on  the  5th  day  of  January  fol- 
lowing, and  admitted  to  record ;  that  John 
Beasley,  one  of  the  legatees  of  the  said 
slave,  died  in  the  life-time  of  the  testator; 
that  the  appellant  attained  the  age  of  21 
years  in  the  year  1801,  and  was  then  living  a 
store-keeper,  in  the  town  of  Petersburg; 
when,  in  the  same  year,  1801,  the  said 
slave  was  publicly  sold  by  the  Sheriff  of 
Charlotte  County,  by  virtue  of  a  iieri  facias, 
issued  against  the  goods  and  chattels  of 
the  said  William  Beasley,  father  of  the  ap- 
pellant; and  that  the  appellee  became  the 
purchaser  of  the  said  slave  at  the  sale. 
The  plaintiff  proved  that  William  Hurt  had 
delivered  the  said  slave  to  William  Beasley 
more  than  five  years  before  he  was  seized 
and  sold,  and  that  he  remained  in  posses- 
sion of  Beasley  during  the  whole  time. 

The  defendant  proved,  that  his  grand- 
father, William  Hurt,  did,  in  the  year  1792, 
lend  the  said  slave  to  his  father,  to  assist 
in  maintaining  his  children,  reserving  to 
himself   the     right     of   taking    back    the 

said  negro  whenever  he  might 
461      *think  proper ;  and  that  William  Hurt 

died  in  the  year  17%,  before  the  expi- 
ration of  five  years  from  the  loan  aforesaid, 
and  whilst  the  defendant  was  yet  an  infant. 
The  only  pretence  of  title,  in  William  Beas- 
ley, is  the  length  of  possession  under  the 
loan,  which  was  about  four,  or  at  most  un- 
der five  years,  prior  to  the  death  of  William 
Hurt,  by  whose  will  the  slave  was  be- 
queathed to  the  appellant,  and  his  infant 
brother,  John  Beasley,  who  (as  before  no- 
ticed) died  in  the  life-time  of  his  grand- 
father. I  consider  the  possession  of  William 
Beasley,  subsequent  to  the  death  of  the  tes- 
tator, merely  as  a  trustee  for  his  infant 
son,  whose  interest  in  the  slave  vested  im- 
mediately on  the  death  of  his  grandfather, 
to  be  consummated  on  his  arrival  to  the 
age  of  21  years;  and  the  recording  the  will 
of  William  Hurt,  wherein  he  expressly  de- 
clares that  William  Beasley  should  have  no 
part  of  his  estate,  before  he  had  five  years' 
possession  under  the  loan,  was,  in  my  con- 
ception, legal  notice  to  creditors  and  subse- 
quent purchasers;  and,  it  seems  tome,  that 
the  warning  of  caveat  emptor  forcibly  ap- 
plies in  the  case  before  us.  For,  although 
our  laws  wisely  guard  against  the  practis- 
ing frauds  on  creditors  and  fair  purchasers, 
they   are  no   less  careful  to  guard  and  pro- 


tect the  rights  of  infants,  and  with  much 
stronger  reason,  as  the  law  justly  supposes 
them  incapable  of  acting  for  themselves. 
Some  doubts  that  had  arisen  in  my  mind, 
on  the  first  view  of  this  subject,  were  re- 
moved on  recurrine  to  the  latter  part  of  the 
second  clause  of  the  ^^act  to  prevent  frauds 
and  perjuries,"  wherein  it  is  enacted,  that 
where  any  loan  of  goods  and  chattels  shall 
be  pretended  to  have  been  made  to  any  per- 
son with  whom,  or  those  claiming  under 
him,  possession  shall  have  remained  bj  the 
space  of  five  years,  without  demand  made, 
and  pursued  by  due  process  of  law,  on  the 
part  of  the  pretended  lender,  or  where  anj 
reservation  or  limitation  shall  be  pretended 
to  have  been  made  of  a  use  or  property,  bj 
way  of  condition,  reversion,  remainder,  or 
otherwise,  in  goods  and  chattels,  the  pos- 
session whereof  shall  have  remained  in  an- 
other as  aforesaid,  the  same  shall  be  taken 
as  to  the  creditors  and  purchasers  of  the 
person    aforesaid,    so    remaining   in 

462  possession,  to  be  ^fraudulent  within 
this  act,  and  that  the  absolute  prop- 
erty is  with  the  possession,  unless  sacb 
loan,  reservation,  or  limitation  of  use  of 
property,  were  declared  by  will,  or  by  deed 
in  writing,  proved  and  recorded  as  afore- 
said. The  testator  having  declared,  iu  his 
will,  that  William  Beasley  should  have  no 
part  of  his  estate,  except  what  he  had  given 
him  in  the  life-time  of  his  wife,  and  hav- 
ing bequeathed  the  slave  in  question  to  the 
appellant  and  his  brother,  when  they  should 
come  to  lawful  age,  was  a  good  and  suffi- 
cient limitation  of  the  use  of  the  slave  in 
William  Beasley,  although  he,  for  the  land- 
able  purpose  of  assisting  him  in  maintain- 
ing his  children,  was  delivered  to  him,  on 
loan,  after  the  date  of  the  will,  and  clearly 
shews  that  there  was  no  intention  of  fraud 
or  deception,  which  the  act  seems  care- 
fully to  guard  against. 

In  the  case  of  Fitzhugh  v.  Anderson  and 
others,  cited  in  the  argument  of  this  cause, 
and  much  relied  on  by  the  appellee's  coun- 
sel, it  appeared  that  John  Fitzhugh,  father 
of  the  complainant,  Dennis  Fitzhugh,  had 
been  in  quiet  possession  of  the  negroes  in 
controversy  (many  in  number)  for  upwards 
of  twenty  years;  had  removed  with  them 
from  Caroline,  to  the  County  of  Amherst, 
and  had  there  obtained  extensive  credits, 
on  the  strength  of  such  possession,  and 
many  of  them  had  come  into  the  possession 
of  fair  purchasers,  without  notice  of  any 
other  claim,  long  before  the  death  of  Wil- 
liam Fitzhugh  the  grandfather,  (under 
whose  will  Dennis  Fitzhugh  claimed  the 
negroes, )  and  who  lived  in  the  County  of 
King  George,  150  miles  from  the  County 
of  Amherst.  From  these  circumstances 
there  appears  to  me  but  little  analogy  be- 
tween the  two  cases,  they  being  widely 
different  in  several  material  points. 

I  am  therefore  of  opinion,  that  the  judg- 
ment of  the  District  Court  is  erroneous,  and 
ought  to  be  reversed. 

By  the  opinions  of  a  majority  of  the 
Court,  the  following  judgment  was  entered: 

"This  Court  is  of  opinion,  that  the  judg- 
ment of  the  District  Court  is  erroneous 

463  in  this,  that  the  Court  instructed  *tbe 
Jury  that  the  peaceable  and  uninter- 
rupted   possession,     by    the    said    William 


Beaslej,  by  execution,  in  the  year  1801, 
although  William  Hurt,  the  lender,  died  in 
the  year  1796,  after  having  made  a  will,  in 
which  he  disposed  of  the  said  slave  to  the 
defendant,  his  grandson,  who  was  under 
age  until  the  year  1801 ;  the  executors  named 
in  the  said  will,  having  duly  qualified  under 
the  same  in  December,  1796.  The  said 
judgment  is  therefore  reversed  and  an- 
nulled, and  this  Court  proceeding,  Ac,  it  is 
ordered,  that  the  cause  be  remanded  to  the 
Superior  Court  of  County,  for  a  new 
trial  to  be  had  therein,  with  direction  that 
CO  such  instruction  be  given  to  the  jury  on 
such  trial."  

Cooke  V.  Wise. 

April,  1800. 

Interest-Rent  in  Arrear.*— Interest  Is  not  recovera- 
ble, by  way  of  damaflres,  in  an  action  of  debt  for 
rent  arrear. 

Landlord  and  Tenant— Lease— Eviction  of  Leasee— Resi- 
due of  Term  Rented  with  Consent  of  Landlord. t— 
Under  what  circumstances  a  subsequent  lease. 
made  by  tlie  landlord,  of  demised  premises  in  the 
occupation  of  the  assignee  of  a  residue  of  the 
term,  will  not  be  deemed  an  eviction  of  the  lessee, 
nor  bar  the  landlord  from  recovering  of  him  a 
balance  due  for  rent  on  the  original  contract 

This  was  an  action  of  debt  for  651.  for 
one  year's  rent  of  a  tenement  in  Alexan- 
dria, brought  by  John  Wise  against  Stephen 
Cooke,  in  the  Hustings  Court  of  that  town, 
and  founded  on  an  agreement  in  writing, 
not  under  seal. 

The  declaration  sets  forth  the  lease,  and 
avers  that  the  defendant  entered  in  pursu- 
ance thereof,  and  held  and  occupied  the 
premises  until  the  expiration  of  the  term, 
whereby  an  action  accrued  to  the  plaintiff 
to  demand  and  have  of  the  defendant  the 
sum  of  sixty  five  pounds,  for  one  year's 
rent,  that  day  becoming  due;  and  assigns 
for  breach,  that  the  defendant  had  not  paid, 
&c.  Pleas.  Owe  nothing,  and  Eviction  and 
Expulsion ;  the  last  of  which  was  af- 
464  terwards,  •with  consent,  withdrawn, 
and  the  cause  tried  on  the  plea  of  nil 
debet  only.  Verdict  for  sixty-five  pounds, 
the  debt  declared  for,  and  eight  pounds, 
nine  shillings   damages. 

A  bill  of  exceptions  having  been  ten- 
dered, at  the  trial,  by  the  defendant,  the 
evidence  on  both  sides  was  stated ;  from 
which  it  appeared,  that  on  the  3d  of 
October,  1792,  Wise  leased  to  Cooke  a 
dwelling-house,  with  the  appurtenances, 
for  the  term  of  five  years  from  the  date 
of  the  lease,  for  which  Cooke  was  to 
pay  1151.  on  or  before  the  first  day  of  No- 
vember ensuing,  which  was  to  be  in  full 
for  the  first  two  and  a  half  years'  rent,  and 
for  the  remaining  two  and  a  half  years,  the 


•interest- Rent  in  Arrear.— Interest  cannot  be 
recovered  as  of  course  on  rent  in  arrear.  but  may 
be  irlven  under  circumstances  to  be  judged  of  by 
the  jury.  Mickie  v.  Lawrence,  5  Rand.  574,  citing 
the  principal  case.  Newton  v.  Wilson.  8  Hen.  &  M. 
470;    Dow  V.  Adam,  5  Munf.  21. 

See  Cooke  v.  Wise,  and  Newton  v.  Wilson.  8  Hen.  & 
M.  488.  See  foot-note  to  Kyle  v.  Roberts.  6  Leisrh  496, 
and  monographic  note  on  "Interest**  appended  to 
Fred  V.  Dixon.  27  Gratt  641. 

tSee  monographic  noUon  "Landlord  and  Tenant" 
appended  to  Mason  v.  Moyers,  2  Rob.  006. 


1201.  per  annum.  M'Rae  &  Co.  entered,  by 
virtue  of  the  demise,  and  occupied  the 
premises  until  the  9th  day  of  May,  1797; 
and  after  having  paid  one  vear's  rent  to 
Cooke,  (viz.  901.  on  the  4th  of  October,  1796, 
for  three  quarters,  and  301.  on  the  2l8t  of 
January,  1797,  for  one  quarter, )  would  have 
been  in  arrear  to  him,  on  the  12th  of  May, 
1797,  the  sum  of  133  dollars,  and  33  cents, 
if  they  had  then  settled  their  accounts.  At 
the  last  mentioned  date,  James  M'Rae,  one 
of  the  firm  of  M'Rae  &  Co.  agreed  with 
Wise  that  he  might  rent  the  premises  for 
the  balance  of  their  year,  to  any  person, 
for  any  term,  and  upon  such  terms,  as  he 
might  choose.  Wise  accordingly,  on  the 
same  day,  the  12th  of  May,  1797,  rented 
them  to  William  Groverman,  as  his 
(Wise's)  own  property,  for  the  term  of  two 
years,  at  1281.  per  annum.  Upon  this  de- 
mise, Groverman  entered,  and  occupied  the 
premises  till  after  the  3d  of  October,  1797, 
as  tenant  of  Wise,  and  always  considered 
himself  as  his  tenant.  About  two  months 
after  Groverman  took  possession,  Cooke 
informed  him  that  he  had  a  lease  for  the 
premises;  and,  on  Groverman's  communi- 
cating this  information  to  Wise,  a  few  days 
afterwards,  Wise  told  him  not  to  mind  what 
Cooke  said,   for   that  he    (Cooke)    had   no 

right  to  the  premises.  James  M'Rae, 
465      on  *the  4th  of  October,  1797,  drew  an 

order  on  Groverman,  in  favour  of 
Cooke,  for  114  dollars,  on  account  of  rent 
for  the  house  he  (Groverman)  occupied, 
which  was  in  full  for  Groverman's  occupa- 
tion of  the  premises  until  that  day,  and 
was  paid  to  Cooke,  by  the  direction  of 
Wise,  and  charged  by  Groverman  to  Wise, 
on  account  of  rent  he  was  to  pay  for  the 
said  premises.  M'Rae  &  Co.  never  received 
any  other  rent  from  Groverman,  nor  paid 
any  other  part  of  their  last  year's  rent  of 
Cooke.  After  the  4th  of  October,  1797, 
Cooke  made  a  distress  on  the  goods  of 
Groverman,  then  in  possession,  for  arrears 
of  rent  due  for  the  premises  from  M'Rae  & 
Co.  and  Wise  told  Groverman  that  he  would 
indemnify  and  bear  him  harmless  against 
Cooke's  claim  for  rent.  Groverman  sued 
out  a  writ  of  replevin,  and  afterwards,  by 
mutual  consent,  the  distress  was  with- 
drawn, Cooke  probably  being  advised  that 
he  could  not  maintain  it  after  the  expira- 
tion of  his  own  term. 

Upon  the  above  facts,  the  defendant 
prayed  the  opinion  of  the  Court  whether 
the  rent,  for  which  the  action  was  brought, 
was  not  suspended,  and  the  plaintiff  barred 
from  recovering  it  in  that  action.  The 
Court  was  of  opinion  that  the  rent  was 
neither  suspended,  nor  the  plaintiff  barred 
from'  the  recovery  of  it,  and  gave  judgment 
on  the  verdict  of  the  JViry  for  sixty-five 
pounds,  debt,  and  eight  pounds  nine  shil- 
lings, damages,  together  with  the  costs. 
From  this  judgment  Cooke  appealed  to  the 
District  Court  of  Dumfries,  which  Court 
afiBrmed  the  judgment  of  the  Hustings 
Court  of  Alexandria,  and  Cooke  again  ap- 
pealed to  this  Court. 
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Hay,  for  the  appellee. 

On  the  merits,  it  was   contended   by    the 

appellant's  counsel,  that  the   entry  of  Wise 

before  the  expiration  of  the  lease  to  Cooke, 

his  renting^  the  property  as  his  own, 

466  and  promising  *to  indemnify  Grover- 
man    against    the   distress    made    by 

Cooke,  who,  he  said,  had  nothing  to  do 
with  the  premises,  amounted  to  an  eviction, 
which  not  only  suspended  but  extinguished 
the  rent ;  that  Cooke  was  deprived  of  the 
right  of  distress,  for  the  rent  due  prior  to 
the  12th  of  May,  1797,  in  consequence  of 
the  re-entry  of  Wise,  on  that  day,  by  an 
agreement  between  M'Rae  and  him,  to 
which  Cooke  was  not  privy,  and  by  which 
the  seisin  was  restored  to  Wise.  If  a  land- 
lord enter,  with  the  connivance  of  a  sub- 
tenant, it  is  an  eviction ;  and  this  action 
being  founded  on  a  writing  not  under  seal, 
the  plea  of  nil  debet  was  proper,  under 
which  the  defendant  might  shew  in  evidence 
any  thing  to  prove  that  he  was  not  liable,  (a) 

For  the  appellee,  it  was  argued,  that  he 
(Wise)  was* the  mere  agent  of  M'Rae,  the 
under  tenant  of  Cooke ;  that  Cooke  might 
justly  be  regarded  by  Wise  as  his  tenant 
for  the  whole  term,  and  liable  to  him  for 
the  rent:  that  the  entry  of  Wise  was  not 
tortious,  but  for  the  benefit  of  Cooke,  who 
had  made  an  advantageous  lease  of  the 
same  premises  for  the  remainder  of  the 
term,  and  sanctioned  the  agency  of  Wise, 
by  receiving  of  Groverman,  on  M'Rae's 
order,  and  with  Wise's  consent,  the  whole 
of  the  rent  due  from  Groverman,  at  the 
expiration  of  the  lease. 

As  to  the  admissibility  of  the  evidence ; 
no  evidence,  tending  to  prove  an  eviction, 
ought  to  have  been  received  after  the  plea 
was  withdrawn,  because  it  was  a  declara- 
tion to  the  plaintiff,  that  the  defendant  did 
not  mean  to  rely  on  any  matter  of  defence 
arising  from  that  plea.  Both  on  principle 
and  authority,  the  defendant  ought  to  ap- 
prize the  plaintiff  of  the  grounds  of  his  de- 
fence ;(b)  and,  in  reference  to  such  cases 
as  this,  it  is  held,  that  an  entry  by  the 
lessor,  and  an  eviction  by  him,  ought  to 
be  pleaded,  (c) 

It  was  no  objection  to  the  verdict,  that 
the  Jury  had  found  the  interest  in  dam- 
ages. Although  interest  was  not  demand- 
able,  of  course,  for  rent,  yet  the  Jury  might 
find  what  damages  they  pleased.  Perhaps 
it  would  be  otherwise  before  a  Commissioner 
in  Chancery. 

467  *In  reply,  it  was  said,  by  Wickham, 
that  the  case  in  Cowper  was  in  re- 
plevin, and  turned  entirely  upon  the  plead- 
ings. The  question,  whether,  upon  the 
plea  of  nil  debet,  the  defendant  could  give 
an  eviction  in  evidence,  never  occurred. 
The  plaintiff,  in  replevin,  undertook  to 
plead  specially,  and  pleaded  matter,  which, 
upon  demurrer,  was  held  to  be  a  mere  tres- 
pass and  not  an  eviction.  Viner,  in  his 
12th  vol.  161,  cites  Owen,  a  more  ancient 
authority  than  those  quoted   by    the    appel- 


(a)  12  Vin.  108;  Ibid.  \94,  pi.  14,  cites  1  Mod.  118, 
Brown's  case:  Ibid.  85.  ADonymous,  S.  P.:  1  Sid.  151, 
Drake  v.  Beere,  nota.;  1  Vent  258.  Anonymous.  S.  P. 
Id  a  nota. 

(b)  1  Esp.  N.  P.  282,  235. 

(c)  Cowp.  243,  per  Ld.  Mansfield,  in  Hunt  v.  Cope; 
12  Vin.  161,  pi.  4,  cites  Owen.  56,  Anonymous. 


might  have  been  a  demise  in  writing,  un- 
der seal ;  in  which  case,  it  was  admitted, 
the  defendant  ought  to  confess  and  avoid; 
and  thus  all  the  authorities  would  be  recon- 
ciled ;  but  this,  being  on  an  instrument, 
not  under  seal,  was  of  no  greater  dignity 
than  mere  parol. 

Interest  was  not  demandable  on  rents, 
because  rent  and  interest  were  profits ;  and 
on  the  same  principle  that  interest  cannot 
be  demanded  on  interest,  so  it  cannot  be 
given  on  rents. 

At  a  subsequent  day,  the  Court  requested 
the  counsel  to  examine  the  authorities, 
whether,  in  an  action  of  debt  for  rent,  the 
plaintiff  could  recover  interest. 

Hay  admitted  that  interest  on  rents  was 
not  demandable  as  a  matter  of  course,  but 
might  be  allowed  upon  circumstances,  in 
the  same  manner  as  interest  upon  interest 
might  be  given.  In  the  latter  case,  it  was 
discretionary  with  a  Court  of  Chancery; 
and,  in  the  former,  if  the  Jury  allow  inter- 
est, it  is  presumable,  that  it  is  upon  cir- 
cumstances proved  before  them.  But  this 
being  an  action  of  debt  for  a  specific  sum, 
the  Jury  had  a  right  to  give  damages  for 
the  detention ;  and  their  naked  finding  pre- 
cluded all  further  inquiry.  It  is  the  in- 
variable usage  of  this  country  to  give 
interest  upon  an  account  for  goods  sold, 
though  it  is  not  allowed  in  England  ;(d) 
and  our  act  of  Assembly (e)  recognises  the 
principle,  that  interest  may  be  allowed  for 
rent;  since  it  authorises  the  tenant  to 
replevy  the  goods  distrained,  oil  giving 
bond  with  security,  for  the  principal 
468  sum  and  ^interest  payable  at  the  end 
of  three  months.  He  cited  1  Fonb. 
148,  2  Call,  249,  Graham  v.  Woodson;  2 
Bac.  Abr.  Gwil.  edit.  277,  tit.  ** Damages," 
let.  (F);  2  Com.  Dig.  by  Rose,  547,  tit. 
**Chancery.'»  (3  S.  3;7Doug.  375,  Kddowes 
and  another  v.  Hopkins,  &c. 

Call,  on  the  other  side,  observed,  that  be 
could  add  nothing  to  the  reasons  assigned 
by  the  president,  in  delivering  the  resolu- 
tion of  the  Court,  in  Skipwith  v.  Clinch,  (f) 
that  the  plaintiff  was  not  entitled  to  inter- 
est on  the  arrearages  of  rent,  because  he 
might  have  distrained,  and  should  not  be 
permitted  to  lie  by,  and  let  the  interest  ac- 
cumulate. 

Thursday,  March  23,  1809.  The  Presi- 
dent, pro  tem.  (JUDGE  FLEMING),  deliv- 
ered the  unanimous  opinion  of  the  court,  (1) 


(d)  8  Wils.  205,  206.  Blancey  &c.  v.  Hendrlck. 

(e)  Rev.  Code,  v.  1,  c.  89.  s.  1.  p.  168. 

(f )  8  Call,  2W. 

(I)  The  reporters  bavlnff  been  favoared  with  a 
note  of  the  opinion  delivered  by  Judge  Tuckcr  on 
the  merits  of  this  case,  in  the  District  Court,  have 
obtained  his  permission  to  punish  IL 

Judge  Tucker,  l.  The  first  point  in  this  case 
seems  to  be.  whether  the  parol  demise  from  Cooke 
M'Rae,  was  an  under  lease  only,  or  an  assignment 
of  his  whole  interest  therein.  If  it  wer^  an  asslsm- 
ment.  the  aerreement  between  M'Rae  and  the  plain- 
tiff, and  the  subsequent  lease  from  the  plalnUff  to 
Groverman.  would  operate  as  a  surrender  of  the 
premises  to  the  plaintiff,  and  consequently  dis- 
charsre  the  defendant  from  any  liability  to  him:  if 
an  under  lease  only,  the  act  of  the  under  tenant 
could  not.  of  itself,  affect  the  contract  between  the 
lessor  and  the  lessee. 

If  a  lessee  errant  to  another  his  whole  term,  it 
seems  to  have  been  decided  in  a  late  case,  CPalmer 
y.  Edwards,  Doug.  186.  in  notes,)  that  it  is  an  assign- 
ment, although  a  greater  rent  be  reserved  and  pay- 
able to  the  original  lessee.    But  if  the  lessee  reaerre 
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any  part  oi  tne  term,  (even  a  smg-ie  aayj  it  seems 
to  be  considered  as  an  under  lease  only,  and  not 
as  an  assignment  (1  Esp.  N.  P.  876:  1  Strange.  406, 
Poulteney  y.  Holmes;  Doufflas,  184.  Holford  v. 
Hatch). 

But,  in  order  to  constltnte  an  asslamment  of  a 
lease  or  covenant,  it  seems  to  me  to  be  necessary, 
tliat  tbe  assignment  even  of  the  whole  term  should 
\ye  made  by  deed,  or  at  least  by  an  instrument  in 
writinflT,  and  not  by  parol  only.  For  it  seems  to 
be  agreed,  that  wherever  there  is  an  assignment, 
the  original  lessor  or  lessee,  or  their  assig-ns.  may 
sue  or  be  sued  by  the  assignee  of  either,  upon  any 
of  the  covenants  contained  in  tbe  original  lease. 
(Doufflas,  188.  in  notes.)  Now  this  I  apprehend  can 
never  be  the  case  unless  a  privity  of  contract  be 
created  by  a  written  contract  (at  least)  between  the 
assifirnor  and  the  assignee.  For  if  posses.slon  only 
could  charge  the  assignee  of  the  original  tenant, 
bow  could. an  under  tenant  be  distinguished  from 
an  assignee?  I  must  presume,  then,  that  in  order  to 
charge  the  tenant  in  possession  as  assignee,  an 
assignment  by  deed,  or  some  instrument  in  writing, 
at  least,  is  necessary.  On  the  other  hand,  if  the 
tenant  in  possession  wishes  to  avail  himself  of  any 
of  the  covenants  or  agreements  contained  in  the 
original  lease,  against  the  lessor  or  his  aissigns,  he 
likewise  must  shew  a  deed  or  some  instrument  in 
writing  in  order  to  entitle  himself  thereto. 

Objection.  If  the  lease  contain  a  clause  of  for- 
feiture, and  re-entry  by  the  lessor,  in  case  some  of 
tbe  coyenants  in  the  lease  be  not  duly  performed, 
cannot  the  lessor  enter  upon  the  under  tenant  for 
the  forfeiture  as  well  as  if  he  were  an  assignee  of 
the  whole  term?  Certainly.  For  the  possession 
of  the  undertenant  is  by  virtue  of  the  license  from 
tbe  lessee,  and  is  construed  as  his  possession  merely. 
But  the  under  tenant  of  the  lessee  does  not  acquire 
any  right  under  the  lease  to  the  original  lessee,  but 
tbe  mere  right  of  possession  so  long  as  the  cove- 
nants on  the  part  of  the  lessee  remain  unbroken, 
and  no  longer. 

2.  The  2d  point  is,  whether  the  demise  from  Cooke 
to  M'Rae.  being  a  mere  derivative  lease  or  sub- 
tency.  and  not  an  assignment,  the  surrender  of  the 
possession  by  M'Rae  to  the  plaintiff  could  operate 
as  a  surrender  of  the  lease  or  term  itself. 

M'Rae  not  being  restrained  from  demising  the 
premises  to  any  other  person  if  he  thought  proper, 
might  lawfully  have  demised  or  assigned  bis  inter- 
est in  the  premises  to  any  other  person  whatsoever. 
But  such  demise  would  not  have  discharged  M'Rae 
of  his  agreement  with  Cooke,  nor  have  avoided 
Wise*s  lease  to  Cooke.  The  agreem  ent  then  between 
Wise  and  M'Rae,  who  was  a  mere  subtenant  of 
Cooke's,  could  not  of  itself,  in  any  manner  affect 
Cooke's  interest  in  the  lease.  The  yielding  up  the 
possession  to  Wise,  although  Wise  was  the  owner  of 
the  premises,  was  not  of  itself  a  surrender  of  the 
lease  or  term,  but  merely  of  M'Rae's  interest 
therein:  and.  unless  Wise  did  some  act  as  against 
Cooke,  which  evinced  his  determination  to  enter  as 
landlord,  and  avoid  the  lease  to  Cooke,  his  posses- 
sion was  to  be  regarded  merely  as  the  possession  of 
M'Rae  under  Cooke's  demise,  and  not  as  an  ac- 
ceptance of  a  surrender  of  the  premises,  and  of 
the  lease  to  Cooke.  (Gilb.  L.  of  Rents,  180.  181,  cites 
Ventr.  276.)  And  although  Wise  did  demise  the 
premises  to  Oroverman  for  a  longer  period  than  he 
was  entitled  to  under  Cooke's  lease  to  M'Rae,  and 
M'Rae 's  to  him.  yet  as  Cooke  had  not  reserved  any 
part  of  the  term  to  himself.  Wise  might  without  in- 
Jury  to  him  include  the  whole  period  unexpired,  in 
his  lease  to  Oroverman:  for  having  under  M'Rae's 
surrender  of  the  possession,  a  lawful  right  to  enter 
and  hold  until  the  full  and  complete  end  of  Cooke's 
term,  and  the  immediate  reversion  being  in  him- 
self, he  might,  I  apprehend,  lawfully  redemise  the 
premises  to  Oroverman,  provided  in  so  doing  he 
evinced  no  intention  to  Injure  Cooke  or  put  au  end 
to  his  interest  in  the  lease.  I  am  therefore  led  to 
conclude  that  the  conduct  of  Wise  in  taking  from 
M'Rae  the  possession  of  the  premises,  and  redemis- 
ing' them  to  Oroverman,  even  for  a  longer  period,  if 
coupled  with  circumstances  which  repel  the  conclu- 
sion that  he  accepted  the  possession  as  a  surrender 
of  the  lease,  and  with  a  view  to  avoid  the  remainder 
of  Cooke's  term,  is  not  (of  itself)  sufficient  to  dis- 
cbarge Cooke  from  his  liability  to  pay  the  rent  for 
tbe  residue  of  the  urm  contained  in  his  lease. 

3.  Let  us  then  examine  the  evidence  upon  this 
point. 

M'Rae  gives  Cooke  an  order  on  Oroverman  the  day 
after  (Tooke's  term  expired  for  the  whole  rent  that 
Oroverman    thought   had    then   accrued;   which 


Aciion  OI  umm—Kjenx — Appomonmenc — mil  ueoei. — in 

an  action  of  debt  for  rent,  the  defendant,  on  the 
plea  of  nil  debet  may  give  in  evidence  any  special 
circumstance  shewing  that  the  rent  ought  to  be 
api)ortioned. 
Lease— Riff bt  of  LesMo— Apportionment  of  Rent t— A 
lease  was  made  of  a  mill,  together  with  a  tract  of 
land  adjoining,  and  a  black  man  as  a  miller,  for  a 
term  of  years,  rendering  an  annual  rent:  the 
miller  had  previously  to  the  lease  been  emanci- 
pated by  the  lessor,  by  a  deed  entered  of  record, 
and,  before  the  expiration  of  the  first  year,  left 
the  service  of  the  lessee.  It  was  held  that  the 
lessee  was  entitled  to  an  apportionment  olf  the 
rent 

This  wa8  an  action  of  debt,  brought  by 
Jamea  Wilson  against  William  Newton,  in 
the  District  Court  of  Prince  Edward,  in 
which  the  plaintiff  declared  in  the  debet  and 
detinet,  upon  an  agreement,  (in  writing, 
it  would  seem,  though  not  so  expressed, 
there  being  no  profert  in  curia,)  by  which 
the  defendant  undertook  to  pay  him  400 
dollars,  annually,  for  the  use  of  his  mills 
and  two  tracts  of  land  adjoining  the  same, 
for  the  term  of  ten  years,  commenc  - 
471  ing,  Ac.  together  *with  the  miller, 
and  stock  of  hogs;  and  the  plaintiff 
avers,  that  he,  being  seised  in  fee  of  the 
mill,  &c.  and  posse)3sed  absolutely  of  the 
miller  and  hogs,  delivered  possession 
thereof  to  the  defendant ;  all  which  he  ac- 
cepted agreeably  to  the  terms  of  the  agree- 
ment aforesaid,  in  the  nature  of  a  lease  for 
years,  and  was  thereof  possessed  during  one 


Oroverman  (with  the  knowledge  and  by  the  di- 
rection of  the  plaintiff)  paid  to  Cooke  accord- 
ingly, thereby  shewing  that  M'Rae.  Oroverman, 
and  the  plaintiff,  all  admitted  Cooke  to  be 
entitled  to  the  rent  up  to  the  end  of  his 
term.  If  the  plaintiff  had  considered  the  posses- 
sion acquired  from  M'Rae  as  a  surrender  ot 
Cooke's  term,  would  he  have  directed  Oroverman 
to  pay  the  money?  If  M'Rae  had  not  considered 
himself  as  still  Cooke's  derivative  tenant,  and 
Oroverman  as  his  own  sub-tenant  would  he  have 
given  the  order  which  he  did  upon  Oroverman?  If 
Oroverman  had  not  understood  from  the  plaintiff 
that  Cooke  was  entitled  to  the  rent  up  to  the  8d  of 
October,  and  moreover  to  have  the  payment  made 
immediately  after,  would  he  have  paid  M'Rae's 
order  to  Cooke?  Especially  at  the  end  of  less  than 
five  months,  instead  of  the  year  or  half  year,  would 
he  have  paid  that  order  at  the  time  he  did?  Cer- 
tainly not  If  Cooke  had  conceived  himself  to  have 
been  ousted  by  the  plaintiff,  would  he  have  made 
the  distress  he  did  upon  Oroverman  ?  Certainly  not 
It  certainly,  then,  was  understood  by  all  parties  at 
that  time,  that  Cooke's  interest  in  the  term  still  sub- 
sisted: that  his  right  to  receive  tbe  rent  from 
M'Rae  and  hLo  sub- tenant  still  subsisted:  and  con- 
sequently that  his  liability  to  Wise  for  his  rent 
reserved,  still  subsisted.  Upon  this  view  of  the 
question.  I  conceive  we  must  affirm  the  Judgment- 
Note  in  Original  Edition. 

(1)  In  order  to  exhibit  under  one  view  the  doc- 
trine of  apportionment  of  rents,  and  the  question 
whether  Interest,  by  way  of  damages,  could  be 
awarded,  in  an  action  of  debt  for  rent-arrear.  it  is 
deemed  proper  to  publish  this  case  next  to  that  of 
Cooke  V.  Wise,  which  involves  the  same  points, 
though  the  causes  were  not  originally  opened  in 
that  order.  This  arrangement,  indeed,  became 
necessary  in  consequence  of  the  Court's  having 
reconsidered  the  last  point  in  reference  to  both  the 
causes.— Note  in  Original  Edition. 

^Interest— Rent  In  Arrear— The  principal  case  is 
cited  with  approval  in  Mickie  v. Wood.  6  Rand.  578, 574. 

See  footnote  to  Cooke  v.  Wise,  3  Hen.  &  M.  468.  and 
references  given  therein.  See  also,  foot-note^  to 
Oraham  v.  Woodson,  2  Call  249;  Sklpwith  v. 
Clinch.  2  Call  268. 

tLease— Rlffht  of  Lessee— Apportionment  of  Rent.— 
The  decision  in  the  principal  case  is  discussed  and 
explained  in  Scott  v.  Scott.  18  Oratt  IGB,  171.  See 
monographic  note  on  "Landlord  and  Tenant" 
appended  to  Mason  v.  Moyers,  2  Rob.  006. 
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the  plaintiff  in  400  dollars,  for  the  rent  of 
that  year,  &c.  Plea,  nil  debet,  and  issue 
thereupon:  Verdict  for  368  dollars,  debt, 
and  35  dollars  and  57  cents,  damages;  and 
judgment  accordingly. 

On  the  trial,  the  defendant  tendered  a 
bill  of  exceptions,  stating,  that  he  offered 
to  prove  that  the  miller  was  a  black  man, 
who  had  been  held  as  a  slave  by  the  plain- 
tiff, but  was  emancipated  by  him,  in  due 
form  of  law,  two  years  before  the  date  of 
the  lease,  (by  a  deed  which  is  set  out  in 
haec  verba,  and  appears  to  have  been  duly 
recorded,)  and  that  shortly  after  its  com- 
mencement, and  before  the  end  of  the 
year,  the  said  miller  refused  to  serve  the 
defendant,  and  actually  left  him,  and  would 
not  return  again :  which  evidence  the  Court 
refused  to  admit;  and  the  bill  of  exceptions 
was  allowed.  The  defendant  appealed  to 
this  Court. 

Wirt,  for  the  appellant,  contended,  that 
under  the  plea  of  nil  debet  to  an  action  of 
debt  for  rent-arrear,  any  evidence  is  admis- 
sible which  goes  to  extinguish  the  action  or 
reduce  the  demand ;  though  the  old  author- 
ities say  that  the  special  matter  must  be 
pleaded.  On  the  first  point,  he  cited  1  Sid. 
151,  Drake  v.  Beere;  1  Keble,  528,  555;  1 
Mod.  35,  118;  1  Gilb.  Bvid.  by  Loft,  335;  1 
Esp.  N.  P.  261. 

The  second  question,  where  the  evidence 
which  goes  to  reduce  the  demand,  be  ad- 
missible, involves  the  inquiry,  whether  in 
an  action  of  debt  the  rent  can  be  appor- 
tioned. It  is  held,  by  all  the  books,  that 
rent  may  be  apportioned  by  act  of  the  par- 
ties, (a) 

Since,  then,  rent  is  liable  to  apportion- 
ment, according  to  the  ratio  of  property 
enjoyed  by  the  tenant,  the  inquiry  is, 
whether  the  form  of  the  action  precluded 
the  plaintifiF  from  recovering  what  was 
really  due,  though  more  was  demanded. 
472  *1  Esp.  N.  P.  262,  263,  is  explicit 
that  it  will  not.  And  it  has  been  ex- 
pressly held,  that,  ^*when  there  is  to  be  an 
apportionment,  either  the  Jury  shall  do  it 
upon  nil  debet,  pleaded,  or  the  defendant 
may  in  his  pleading  set  forth  the  value  of 
the  land,  and  to  what  the  apportionment 
shall  be. "(b) 

It  is  a  principle  of  law,  that  the  plaintiff 
must  shew  that  the  defendant  had  the  en- 
joyment of  the  property.  In  this  case,  the 
miller,  who  constituted  the  chief  induce- 
ment to  the  lease,  (which  was  for  ten  years, ) 
was  entitled  to  his  freedom,  by  deed  of 
emancipation  executed  by  the  lessor  him- 
self. It  is  important,  then,  to  inquire, 
whether  as  the  miller  was  lost  by  the  act 
of  the  plaintiff,  he  could  recover  his  full 
demand ;  and  whether  the  defendant  should 
be  driven  to  a  new  action,  when  all  the 
rules  of  law  declare  that  such  evidence  shall 
be  let  in.  Suppose  the  defendant  had  lost 
part  of  the  land ;  the  authorities  are  full 
that  there  should  be  an  apportionment. 
Suppose  the  mill;  it  would  have  been  the 
same.  The  same  reascn  applies,  when  any 
beneficial  part  of  the  property  is  lost.     And 


tained  in  one  action,  it  would  be  a  useless 
thing  to  drive  the  parties  to  another. 

It  is  admitted,  that,  in  general,  fent  can 
issue  only  out  of  land;  but  it  has  been  set- 
tled in  England,  that  if  a  lease  be  made, 
for  years,  of  an  incorporeal  inheritance, 
reserving  rent,  the  reservation  is  good  by 
way  of  contract;  and  the  lessee  will  be  lia- 
ble to  an  action  of  debt  for  non-perform- 
ance, (c) 

In  another  point  of  view  this  judgment 
appears  to  be  erroneous.  The  declaration 
is  for  400  dollars ;  the  verdict  is  for  368  dol- 
lars, without  finding  as  to  the  balance. 
The  old  doctrine  in  England  was,  that  in 
an  action  of  debt,  the  plaintiff  must  recover 
the  whole  sum  demanded,  or  nothing. 
Modern  determinations,  indeed,  admit  that 
part  may  be  found:  but  if  the  Jury  give 
less  than  the  whole  demand,  they  must  still 
find  upon  the  whole  matter  put  in  issue,  by 
finding  nil  debet  for  the  balance,  (d) 
473  The  same  principle  has  been  ^settled 
in  this  Court,  in  other  cases,  thoagb 
there  has  been  no  express  decision,  on  ac- 
tions of  debt.(e) 

M'Rae,  for  the  appellee.  This  case  has 
been  treated  by  Mr.  Wirt,  as  if  it  had  been 
an  action  of  debt  for  rent,  whereas,  it  was 
only  an  action  on  a  contract,  for  the  enjoy- 
ment of  a  mill,  with  the  land  adjoining,  a 
miller,  and  stock  of  hogs.  For  the  use  of 
such  property,  rent  cannot  issue.  The 
cases  cited  on  the  other  side,  therefore,  do 
not  apply  to  this,  however  applicable  they 
may  be  to  a  reservation  of  rent  issuing  oat 
of  land. 

But,  even  if  the  defendant  could  have 
availed  himself  of  the  facts  set  forth  in  the 
bill  of  exceptions,  he  ought  to  have  pleaded 
them  specially.  For  the  same  reason  that 
the  plaintiff  must  state  his  case  in  the  dec- 
laration, the  defendant  ought  to  apprise  the 
plaintiff  of  the  grounds  of   his  defence,  (f) 

In  all  the  cases  referred  to  by  Mr.  Wirt, 
it  appears  that  the  special  matter,  which 
the  defendant  relied  upon,  accrued  subse- 
quent to  the  date  of  the  lease.  In  this  case, 
the  deed  of  emancipation  was  executed 
about  two  years  before  the  date  of  the  con- 
tract. The  deed  was  recorded,  and  it  may 
be  presumed  that  Newton  had  full  notice 
that  the  miller  was  a  freeman  and  not  a 
slave.  It  may  also  be  presumed  that  the 
miller  had  entered  into  another  contract, 
consenting  to  serve  Wilson  for  the  term  of 
ten  years. 

If  the  grounds  of  the  defence  had  been 
set  out  by  plea,  it  might  have  been  in  the 
power  of  the  plaintiff  to  shew,  that,  by 
some  misconduct  of  the  defendant  himself, 
he  had  been  deprived  of  the  use  of  the  miller, 
and  therefore  was  not  entitled  to  any  repa- 
ration. 

But  how  could  the  defendant  avail  himself 
of  this  defence?  It  must  be  by  way  of  set- 
off: and  it  is  unnecessary  to  cite  authorities 
to  shew  that  damages  cannot  be  set  off. 
Nothing  but  a  liquidated  sum  can  be  set  off 
in    an    action   of  debt.     The  evidence  thus 


(a)  Glib,  on  Rents.  151, 152;   Co. Lit.  148,  a.:  .6Bac. 
Abr.  by  Qwll.  49. 

(b)  1  Ventr.    278.  Hodarklna  v.  Bobson  &  Thom- 
borow. 


(c)  6  Bac.  Abr.  by  Gwll,  ». 

(d)  1  Eap.  N.  P.  2«3:  7  Bac  Abr.  by  Gwll.  ia 

(e)  1    Wasb.  76,    Butler    v.  Parks;  2  Wash.  8W. 
Booth's  Executors  y.  Armstrong. 

(f)  1  Esp.  N.  P.  86. 
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offered,  was  properly   rejected    by   the  Dis- 
trict Court. 
474  *Wickham,  on  the  same  side.     In  the 

ar^i^ument  of  this  cause,  the  counsel 
on  the  otner  side  set  out  with  a  petitio  prin- 
cipii ;  he  took  it  for  granted  that  this  was 
an  action  of  debt  for  rent,  and  that  rent 
issued  out  of  a  slave.  2  Blackstone's  Com- 
mentaries, 41,  lays  it  down  as  a  principle, 
that  rents  issue  out  of  lands  only.  It  has 
been  inferred  from  a  passage  in  6  Bac. 
Abr.  9,  that  because  the  lessee  of  an  incor- 
poreal hereditament  may  be  liable  in  an 
action  of  debt,  for  the  rent  reserved,  as 
upon  a  contract,  that  rents  issue  out  of  such 
property.  But  on  turning  to  2  Saund.  by 
Williams,  [304]  note  (12),  it  will  be  seen 
that  the  ground  upon  which  the  action  was 
maintained,  was,  that  that  was  a  grant  of 
tithes,  which  were  a  part  of  the  profits  of 
the  land ;  that  the  profits  of  the  land  were 
considered  as  the  land  itself  ;*  and  that  the 
only  difPerence  between  fithes  and  land  was, 
that  the  former  lay  in  grant,  and  the  latter 
in  livery. 

Kven  if  rent  could  issue  out  of  lands  and 
slaves,  I  contend  that,  on  principle,  an 
eviction  cannot  be  given  in  evidence.  The 
authorities  cited  do  not  support  that  posi- 
tion. 1  Mod.  35,  and  118,  only  proves  that 
the  entry  of  the  landlord  is  a  suspension 
of  the  rent.  In  that  case,  the  landlord,  by 
his  own  act,  after  the  commencement  of 
the  lease,  deprived  the  tenant  of  the  prop- 
erty :  in  the  present  case,  the  landlord  has 
done  nothing  since  the  tenant  entered  on 
the  premises. 

If  the  tenant  be  evicted  by  another,  who 
has  a  prior  right,  it  is  admitted  that  the 
landlord  cannot  recover  the  rent. 

But  a  mere  entry  of  the  landlord,  which 
amounts  to  a  trespass  only,  is  not  sufficient 
to  bar  the  recovery,  though  the  tenant  may 
have  his  remedy  for  the  trespass,  (a)  If  the 
tenant  be  once  in  possession,  there  must  be 
evidence  of  actual  eviction — of  his  being 
turned  out  of  possession  by  legal  process,  (b) 
It  is  not  pretended,  in  this  case,  that  the 
tenant  has  been  evicted  of  the  slave.  The 
want  of  right  in  the  landlord  is  not  suffi- 
cient: a  title  can  never  be  drawn  in  ques- 
tion in  this  collateral  way. 

The  miller  was  found  in  the  condition  of 
a  slave;  he  was  received  as  such,  and  never 
recovered  his  freedom  by  due 
475  *course  of  law.  The  Court  must  de- 
termine on  the  abstract  question ; 
they  must  consider  this  as  a  complicated 
case.  It  cannot  be  considered  as  plain  as  if 
the  claim  to  freedom  was  in  consequence  of 
the  ancestor  being  free.  The  circumstance 
that  the  miller  was  emancipated  by  his 
master,  makes  no  difference.  The  deed 
might  have  been  forged,  or  delivered  as  an 
escrow ;  and  the  master  should  have  had  an 
opportunity  to  contest  it.  The  policy  of 
the  law  is  much  stronger  in  the  case  of 
slaves  than  of  land:  in  the  former  case 
there  may  be  fraud  and  collusion  between 
the  slave  and  the  person  hiring  him ;  but 
in  the  latter,  from  the  nature  of  the  thing, 
the  proceedings  are  more  public,  and  there 
is  less  danger  of  a  fraudulent  recovery  be- 
ing permitted. 


(a)  Cowp.  243.  Hant  ▼.  Cope. 

(b)  1  LkI.  Raym.  748.  Chettle  v.  Pound. 


It  may  be  argued  that  the  slave's  going 
away  was  equal  to  an  eviction.  But  that 
does  not  determine  the  right ;  it  was  not  an 
eviction  by  operation  of  law. 

But  it  may  be  said,  that  the  hire  of  a 
slave  may  be  apportioned,  if  he  die  before 
the  expiration  of  the  term.  I  doubt  the 
correctness  of  this  doctrine;  the  case  of 
Overton  v.  Ross(c)  having  settled  the  prin- 
ciple, that  where  there  is  a  hiring  for  a 
year,  by  contract,  the  tenant  is  bound  to 
pay,  though  the  subject  be  lost.  It  has  al- 
ways been  held,  that  neither  the  sickness 
nor  running  away  of  a  slave  prevented  the 
owner  from  demanding  the  hire.  There  is 
great  reason  for  this  distinction :  the  tenant 
might  be  desirous  to  get  clear  of  his  con- 
tract, and  drive  the  slave  away;  or  he 
might  be  sick,  and  be  neglected. 

This  case  may  be  said  to  be  different 
from  land,  because  it  would  be  cruel  to  in- 
sist on  the  tenant  to  try  the  right,  in  a 
course  of  law,  when  the  man  is  entitled  to 
his  freedom.  But  let  the  tenant  bring  his 
action  against  the  landlord,  for  hiring  him 
a  freeman  as  a  slave ;  and  the;  damages  re- 
covered may  be  set  off  against  the  rent.  I 
do  not  contend,  that  if  the  slave  be  entitled 
to  his  freedom,  the  tenant  has  no  remedy : 
all  I  contend  for,  is,  that  we  should  not  be 
surprised  by  improper  evidence. 

Where  a  man  rents  land  and  a  personal 
subject  together,  the  rent  issues  whol'y  out 
of  the  land.  No  adjudged  case  can  be 
found,  where  there  has  been  an  at- 
476  tempt  made  to  'apportion  the  rent  on 
account  of  an  eviction  of  the  personal 
estate. 

In  Bradby  on  Distresses,  p.  26,  it  is  said 
to  have  been  lately  determined,  tha^  a  dis- 
tress will  lie  for  rent  reserved  upon  a  lease 
of  land  with  stock  upon  it,  or  for  a  ready 
furnished  house,  or  lodgings. 

But  the  same  author  lays  it  down  as  a 
settled  principle,  that  in  contemplation  of 
law,  the  whole  rent  issues  out  of  the  land,  (d) 

If  then  the  rent  issues  wholly  out  of  the 
land,  unless  the  tenant  be  evicted  of  part  of 
the  land,  he  is  not  deprived  of  any  part 
of  the  subject ;  and  of  course  the  doctrine 
of  apportionment  cannot  apply.  There 
never  was  an  instance  of  a  personal  con* 
tract  being  apportioned,  (e) 

This  is  the  common  case  of  rent  of  land, 
sale  of  horses,  &c.  in  which  the  parties- 
have  their  mutual  remedies.  The  Court 
cannot  go  into  evidence,  however  (lain,  in 
this  collateral  way.  The  rule  of  law  is  the 
same  in  all  cases,  that  mutual  damages, 
cannot  be  set  off  ;(f)  neither  will  it  permit 
either  party  to  be  surprised  at  the  trial  by 
improper  evidence.  The  whole  rent  is- 
suing out  of  the  land,  and  there  being  no 
eviction  of  that,  the  landlord  must  recover ; 
and  the  tenant  be  put  to  his  action  as  to 
the  personalty. 

As  to  the  objection,  that  the  Jury  have 
found  less  than  the  plaintiff  declared  for, 
the  old  rule  was,  that  the  debt  being  an 
entire  thing,  you  must  recover  the  whole 
or  none.  But  that  rule  has  long  since  been 
exploded ;  and  although   the  plaintiff  must 


(c)  .SCall. 

(d)  Bradley,  Dlst  26. 102. 


.800. 


(e)  Brooke's  Abr.  tit.  Apportionment  pi.  7. 

(f)  Cowp.  56.  Howie t  et  al.  v.  Strickland. 
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reduce  the  demand  by  proving  discounts. 

None  of  the  authorities  cited  by  Mr.  Wirt, 
on  this  last  point,  apply  to  the  present  case. 
Hooper  v.  Shepherd, (a)  referred  to  in  1 
Ksp.  N.  P.  263,  was  a  case  where  there 
were  several  distinct  sums  due.  But 
where  the  debt  is  one  and  entire,  and  the 
Jury  find  a  part,  the  defendant  can  never  be 
Called  on  again.  The  plaintiff  cannot  de- 
clare on  a  part  of  an  entire  contract,  be- 
cause he  could  not  prove  his  contract  as  it 
existed.      He    must    declare    on    the 

477  whole,    in   *the   first    instance;    and 
then  he  cannot  declare  again.    Butler 

V.  Parks(b)  was  detinue  for  several  slaves: 
and  the  plaintiff  might  have  brought  sev- 
eral actions.  So,  if  there  be  several  bonds, 
the  party  may  bring  one  action  or  several. 
In  Booth  V.  Armstrong,  (c)  the  Jury  found 
the  debt  but  not  the  assets.  They  were 
bound  to  find  both  debt  and  assets;  because 
until  assets  were  found,  no  judgment  could 
be  rendered.  But  M'Murray  v.  Oneal,(d) 
and  Smith  v.  Harmanson,(e)  are  direct  au- 
thorities in  our  favour. 

If  the  principle  contended  for  by  Mr.  Wirt 
be  correct,  this  Court  must  have  reversed 
ninety-nine  out  of  one  hundred  of  the  judg- 
ments which  have  been  rendered,  where 
there  was  one  cause  of  action,  and  pay- 
ments have  been  proved  by  the  defendant. 

Randolph,  in  reply.  It  has  been  said  by 
Mr.  M'Rae,  that  this  was  an  action  on  a  con- 
tract ;  by  Mr.  Wickham,  that  it  was  a  claim 
for  rent.  I  will  treat  it  as  both.  From 
the  declaration  it  appears  to  be  an  action 
of  debt  upon  simple  contract,  for  a  certain 
sum,  for  the  use  of  a  mill,  miller,  and  stock 
of  ho^s.  The  plaintiff  avers  that  he  was 
seised  of  the  land,  and  possessed  absolutely 
of  the  miller,  which  he  leased  to  the  de- 
fendant ;  by  means  whereof  he  became  lia- 
ble to  pay  the  stipulated  rent. 

In  debt  on  simple  contract,  the  plaintiff 
is  bound  to  state  the  consideration,  and  to 
prove  what  he  states,  (f)  If  the  declaration 
had  not  stated  that  the  miller  constituted  a 
part  of  the  contract,  it  would  have  been 
liable  to  an  exception  for  that  omission. 
The  inquiry  then  is,  whether  the  plaintiff 
was  absolutely  possessed  of  the  miller,  so 
as  to  authorises  him  to  include  him  in  the 
lease.  Having  so  stated  the  fact,  it  was 
incumbent  on  him  to  prove  it ;  and  what 
he  was  bound  to  prove,  the  defendant, 
might,  on  the  plea  of  nil  debet,  disprove,  (g) 

But  it  is  contended,  that  if  the  testimony 
had  been  introduced,  it  would  not  have 
avail :  because  the  miller  was  found  in  the 
condition  of  a  slave,  and  his  right  to  free- 
dom could  not  be  decided  in  this  col- 

478  lateral    way.       The   answer   to   *this 
is,  that  the  emancipation  is  stated  in 

the  bill  of  exceptions,  and  appears  to  be  a 
matter  of  record. 

Where  there  are  mutual  and  independent 
covenants,  it  is  admitted,  that  one  cannot 
be  set  off  against  the  other:  but  that  is  not 
the    case    in    this  action :  it  is  a  condition 


(a)  2  Stra.  1069. 

(b)  1  Wash.  76. 

(c)  2  Wash.  301. 

(d)  1  Call.  246. 

(e)  I  Wash  6. 

(f)  1  Esp.  N.  P.  207. 
<g)  Peake's  Ev.  270,  271. 


states  that  he  is  absolutely  possessed  of  the 
miller,  when,  in    truth,  he  was  a  freeman. 

[Wickham.  If  a  man  rents  land  to  an- 
other, and  covenants  that  he  is  lawfully 
seised,  it  is  no  defence  to  the  tenant,  that 
the  landlord  has  no  title :  he  must  shew  an 
eviction.] 

Randolph.  I  am  now  considering'  this 
case  as  upon  a  contract,  without  regard  to 
rent.  The  consideration  agreed  to  be  paid 
is  400  dollars,  for  the  use  of  a  mill,  miller, 
&c.  and  that  not  payable  till  the  end  of 
the  year. 

But,  suppose  the  case  be  considered  as  a 
question  of  rent.  CTpon  the  plea  of  nil 
debet,  let  the  subject  be  what  it  may,  the 
case  is  left  at  large.  There  is  no  distinc- 
tion, nor  is  there  any  reason  why  there 
should  be,  whether  the  subject  matter  of 
the  contract  be  land,  a  horse,  a  slave,  or 
any  thing  else.       ^ 

Objection.  There  must  be  an  eviction. 
Here  was  an  eviction ;  a  total  inability  od 
the  part  of  the  plaintiff.  If  the  lessee  had 
exercised  an  act  of  ownership  over  this 
man,  after  discovering  that  he  was  free,  he 
might  have  been  sent  to  the  penitentiary 
for  his  offence.  No  adjudication  in  Eng- 
land can  apply  to  a  case  like  this. 

It  has  been  admitted  by  Mr.  Wickham, 
that,  if  there  had  been  an  eviction  by  a 
paramount  title,  there  must  have  been  an 
apportionment  of  the  rent.  Was  not  this 
an  eviction  by  a  paramount  title?  by  Wil- 
son's own  act? 

The  case  of  Ross  v.  Overton  has  been 
supposed  to  be  fairly  analogous  to  this: 
but  that  case  turned  upon  the  express  cove- 
nant of  Ross  to  return  the  mill,  in  good 
repair;  thus   taking   on    himself  all  risks. 

But  was  that  the  case  here? 
479  ^Whether  a  distress  would  lie  or 
not,  in  such  a  case  as  thib,  it  is  un- 
necessary to  consider;  (though  it  would 
seem  from  the  decision  quoted  by  Bradby 
that  it  would;)  it  is  a  remedy  by  action  of 
debt,  on  simple  contract,  and  subject  to  all 
the  consequences  of  that  action. 

Thursday,  March  3.  The  Judges  pro- 
nounced their  opinions. 

JUDGE  TUCKER,  (after  stating  the  case 
as  above,  )(1)  proceeded:  The  question  upon 
this  bill  of  exceptions  is,  how  far  the  doc- 
trine of  apportionment  applies  to  this  par- 
ticular case.  It  seems  clear  from  the  books, 
that  there  shall  be  no  apportionment  of  a 
rent-charge,  in  some  cases  in  which  a  rent- 
service,  may  be  apportioned,  (h)  As  if  A., 
having  a  rent-service,  purchase  part  of  the 
lands,  the  rent  shall  be  apportioned:  but  if 
he  had  had  a  rent-charge  to  him  and  his 
heirs,  and  had  purchased  a  part  of  the 
lands,  the  whole  rent  should  have  been  ex- 
tinguished, (i)  But  if  the  rent-service  be 
indivisible,  as  a  horse,  or  a  hawk,  there 
could  be  no  apportionment ;  but  if  the  lessor 
purchase  a  part,  the  whole  was  thereby  ex- 
tinct, (k)  But,  in  general,  a  rent-service 
might  be  apportioned,  either  by  a  grant  of 
a  part  of  the  reversion  :(1)  or,    by  a  devise 


(1)  This  opinion  was  adhered  to  by  Judos  Tuckxb 
In  his  subsequent  opinion.— Note  in  Oriffinal  Edltioa. 
(h)  Litt  &.  8.  222;  Co.  LitL  147. 148. 
(1)  Ibid. 

(k)  Ibid.  Oilb.  Rents.  151,  106. 
(1)  GUb.  Rents,  178. 
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stgrned  therein ;  or  a  part  of  the  laod  be 
evicted  bj  a  stranger,  (e)  And  this  appor- 
tionment shall  be  made  byajury;(f)  and 
upon  the  plea  of  nil  debet,  (g) 

But  the  doctrine  of  apportionment,  as  far 
as  I  can  discover,  does  not  appear  to  have 
been  clearly  settled,  where  a  man  makes  a 
lease  for  years  of  land,  and  a  stock  of 
sheep,  &c.  or  leases  a  house  with  the 
480  furniture  in  it,  reserving  one  *en- 
tire  sum  of  money  as  rent  for  the  same. 
In  the  case  of  Read  v.  LfOwens  et  ux.  (h)  the 
lessor  of  land  and  divers  implements  with 
it,  entered  on  his  lessee  and  made  a  feoff- 
ment thereof,  and  then  the  lessee  re-en- 
tered; and  it  was  held  that  the^  feoffee 
might  bring  debt  for  the  whole  rent,  and 
that  there  should  be  no  apportionment ;  for 
it  was  said  that,  although  the  feoffee  should 
not  have  the  implements,  still  the  lessee  is 
not  disturbed  in  his  interest  in  them,  but 
shall  enjoy  them  during  the  term,  and  then 
the  lessor  shall  have  them  again,  and  there 
shall  be  no  apportionment  of  the  rent  in 
this  case,  vrhere  there  is  no  eviction  of 
them  by  an  elder  title ;  but  the  rent  above 
shall  follow  the  reversion  of  the  land,  which 
is  more  worthy,  and  not  the  reversion  of 
chattels.  But  the  defendants  brought  a  writ 
of  error,  and  the  reporter  makes  a  quaere  of 
the  event  thereof.  In  Richard  le  Taverner's 
case,(i)  a  man  made  a  lease  for  years  of 
land,  and  of  a  stock  of  sheep,  rendering  a 
certain  rent,  and  all  the  sheep  died.  And 
there  were  different  opinions,  whether, 
even  in  this  case,  there  should  be  any  ap- 
portionment. But  it  is  there  said  it  would 
have  been  otherwise,  if  a  part  had  been  re- 
covered or  evicted  by  an  elder  title.  And 
with  that  the  Year  Book,  12  H.  VIII.  c.  11, 
pi.  5,  seems  to  agree ;  for  it  is  there  said  to 
have  been  agreed,  that,  if  one  make  a  lease 
of  lands  and  goods,  and  the  lands  are  recov- 
ered against  him,  he  shall  hold  the  goods  to 
the  end  of  the  term,  and  the  rent  shall  be 
apportioned.  And  therewith  Brooke's  Abr. 
tit.  Apportionment,  pi.  24,  agrees.  And 
yet  Lford  Ch.  Baron  Gilbert  puts  this  very 
case  in  his  Treatise  on  Rents,  p.  176,  and 
says,  there  shall  be  no  apportionment,  but 
the  lessee  shall  enjoy  the  goods  during  the 
term,  without  paying  any  rent. 

Where  authorities  are  uncertain  and  con- 
tradictory, we  must  have  recourse  to  prin- 
ciple as  our  guide. 

L/ord  Ch.  Baron  Gilbert,  in  his  Treatise 
on  Rents,  p.  187,  188,  says,  if  a  lease  be 
made  of  land  with  a  stock  of  sheep  and  the 
sheep  all  die,  (as  in  1  Dyer,  56,)  it  seems 
doubtful  whether  the  rent  shall  be  appor- 
tioned, or  the  lessee  obliged  to  pay  the  whole 


(a)  Ibid.  174. 

(b)  Ibid.  177, 178. 

(c)  Ibid.  180. 

(d)  Ibid.  18d.  187. 

(e)  Ibid.  188:  Glib.  Ev.  280.  [241]. 

(f)  Qilb.  Rent,  180. 

ifS)  Ibid.  180:  Gilb.  E7.  [241],  note. 
(h)  2Dyer,  212,  a. 
(I)  1  Dyer,  66.  a. 


are  no  longer  than  they  are  on  the  land, )  it 
may  be  doubted  whether  the  rent  shall  be 
abated  while  the  tenant  enjoys  all  the  land, 
out  of  which  the  rent  issues,  and  then 
adds  quaere.  I  confess  there  is  nothing  in 
this  that  affords  any  reason  to  my  mind 
why  the  rent  should  not  be  apportioned  in 
such  a  case:  for  though  it  is  admitted  that 
sheep  are  no  longer  liable  to  distress  for 
rent,  than  while  they  are  upon  the  land, 
yet  it  must  also  be  admitted  that  the  land 
itself  is  never  subject  to  distress ;  to  which 
nothing  is  liable  but  what  is  upon  the  land, 
and  not  the  land  itself.  Besides,  whatever 
difficulty  there  may  be  in  apportioning  the 
rent  in  case  of  a  distress  made,  in  such  a 
case,  a  jury  of  farmers,  in  an  action  of 
debt,  in  the  like  case,  would  probably  be 
able,  very  easily  to  estimate  the  profits 
which  might  have  arisen  from  the  stock  of 
sheep,  if  they  had  not  all  died ;  which  if  it 
happened  not  through  the  default  of  the 
tenant,  (of  which  the  Jury  were  to  judge 
from  the  evidence  before  them,)  might  fur- 
nish a  strong  argument  in  favour  of  an  ap- 
portionment of  the  rent,  though  a  sum  in 
gross  were  reserved.  The  difficulty  of  the 
apportionment  in  this  case  perhaps  might 
not  be  greater  than  where  a  tenant  should 
surrender,  or  forfeit  a  part  of  the  lands  de- 
mised ;  in  both  which  cases  it  is  admitted 
there  ought  to  be  an  apportionment:  and 
that  in  proportion  to  the  value  of  the  part 
surrendered  or  forfeited,  compared  with  the 
part  retained,  and  not  in  proportion  to  the 
number  of  acres,  (k)  In  the  case  before 
us,  if  the  tenant  had  been  evicted  of  the 
200  acres  of  land  adjoining  the  mill,  but 
not  of  the  mill  itself,  or  vice  versa,  the 
rent  should  have  been  apportioned  accord- 
ing to  the  real  value  of  that  which  remained 
in  his  hands.  Why  might  not  the  Jury, 
upon  simiUr  principles,  have  apportioned 
the  loss  which  the  tenant  sustained  by  the 
departure  of  the  miller,  if  he  were  content 
to  have  a  deduction  for  the   same    made  in 

that  way,  according  to  the  value  of 
482      the  miller's  hire,  ^instead  of  bringing 

a  special  action  for  damages,  (as  per- 
haps he  might  have  done, )  as  well  as  in  the 
other  case?  Such  a  course,  if  it  had  been 
permitted,  would  equally  tend  to  avoid  cir- 
cuity of  action,  and  multiplicity  of  suits.  (1) 
And  though  I  acknowledge  that  I  have  found 
no  case  expressly  in  favour  of  the  opinion 
I  entertain,  yet  on  the  most  mature  con- 
sideration, I  think  the  evidence  should  have 
been  permitted  to  go  the  Jury. 

But  it  was  argued  at  the  bar,  that  New- 
ton ought  to  have  detained  the  miller  in 
his  service  until  he  had  recovered  his  free- 
dom by  a  suit. — lam  of  a  different  opin- 
ion. The  miller  having  been  emancipated 
in  due  form  of  law,  and  the  deed  of  eman- 
cipation recorded,  that,  alone,  was  conclu- 
sive evidence  that  he  was  not  the  slave  of 
Wilson,  by  whom  the  deed  was  made.    He 


(k)  Glib.  Rents,  180.  cites  1  Ventr.  276. 
(I)  Vide  2  Saund.  160,  n. 
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would  have  committed  a  trespass,  for  which 
he  ought  to  have  been  mulcted  in  exemplary 
damages,  if  he  had  attempted  to  detain  a 
freeman  as  a  slave,  of  whose  freedom  he 
had  such  incontrovertible  evidence.  The 
plaintiff,  therefore,  in  my  opinion,  has  no 
cause  of  complaint  on  these  grounds. 

There  is  another  error,  which,  since  the 
decision  in  Cooke  v.  Wise,  must  not  pass 
over  without  attention.  This  is  an  action 
of  debt  for  rent-arrear ;  and  the  jury  have 
given  35  dollars  and '  57  cents,  damages, 
which  must  be  by  way  of  interest  upon  the 
rent,  for  no  other  cause  of  action  is  shewn. 
This  therefore  is  error :  and,  for  this  reason 
as  well  as  the  former,  there  ought,  I  think, 
to  be  a  new  trial.  There  is  another  error 
which  strikes  me.  The  declaration  de- 
mands 400  dollars  debt.  The  Jury  find  for 
the  plaintiff  368  dollars  only,  and  say  noth- 
ing of  the  residue.  This  error,  however, 
being  in  favour  of  the  defendant,  he  cannot 
have  advantage  of  it.  Perhaps  the  plain- 
tiff, had  he  been  so  disposed,  might  have 
reversed  the  judgment  on  that  ground. (a) 
Upon  the  whole,  my  opinion  is,  that  there 
should  be  a  new  trial,  with  instructions  to 
admit  the  evidence  rejected;  and  that,  if 
the  Jury  see  cause  to  apportion  the  rent, 
they  may  do  so,  or  otherwise  in  their  dis- 
cretion ;  and  that  no  damages  by  way  of  in- 
terest ought  to  be  given. 
483  *  JUDGES  ROANE  and  FLEMING 
concurred  in  opinion,  that  the  judg- 
ment was  erroneous  in  allowing  damages  on 
the  rent,  and  that  the  District  Court  also 
erred  in  rejecting  the  evidence. 

Judgment  reversed  with  costs. 

The  next  day  (March  31),  the  above  or- 
der, together  with  that  in  the  case  of  Cooke 
V.  Wise,  entered  Thursday,  23d  of  March, 
(ante,  p.  468,)  was  set  aside  on  the  motion 
of  Judge  Roane  who  declared  himself  not 
fully  satisfied  with  the  principle  then 
about  to  be  settled,  and  requested  time  for 
farther  consideration. 

Cooke  V.  Wise,  and  Newton  v.  Wilson. 
( After  reconsideration,) 

Wednesday,  May  17,  1809.  The  Judges, 
on  this  day,  delivered  their  opinions,  on 
the  question  whether  interest  could  be 
awarded  by  way  of  damages  in  an  action  of 
debt  for  rent-arrear. 

JUDGE  TUCKER.  The  question  which 
the  Court  on  the  last  day  of  the  preceding 
terra  resolved  to  consider,  is,  whether  in 
these  cases,  which  were  actions  of  debt  for 
rent-arrear,  the  Jury  erred  in  giving  inter- 
est by  way  of  damages  upon  the  sum  found 
to  be  due  for  rent. 

This  question  depends  partly  upon  the 
nature  of  the  thing  demanded,  which  is  rent ; 
and  partly  upon  the  nature  of  the  action, 
which  is  brought  for  the  recovery  of  it. 
Some  consideration  is  also  due  to  the  na- 
ture of  interest  and  damages,  according  to 
the  principles  of  the  common  law. 

Rent  signifies  a  compensation  or  return  ; 
it  being  in  the  nature  of  an  acknowledg- 
ment given  for  some  corporeal  inheritance. 
(b)  And  though,  of  late  years,  it  usually 
consists  in  money,  yet  it  did  formerly,  and 
still  may  consist  in  other  things   incapable 


(a)  2  Stra.  1069. 

(b)  2Black.  Com.  41. 


of  any  profit,  as  spurs,  capons,  horses,  com, 
&c.  or  in  services,  or  manual  operations, 
as  in  doing  suit  at  the  I^ord's  Court,  or 
ploughing  his  lands,  &c.  the  remedy  for 
all  which,  if  withheld,  when  it  ought 

484  to  be  paid,  is  by  'distress ;  and  that, 
of  common  right,  provided  the  lord  or 

lessor  hath  in  himself  the  reversion,  after 
the  expiration  of  the  lease,  (c)  It  is  uneces- 
sary  to  enter  into  a  consideration  of  the 
doctrine  of  distresses ;  suffice  it  to  say  that 
the  remedy  was  complete  and  in  the  hands 
of  the  landlord  himself,  if  there  were  anj 
thing  upon  the  lands  which  might  be  dis- 
trained. If,  by  the  fraud  of  the  tenant,  in 
eloigning  from  the  lands  what  might  be 
subject  to  distress  for  rent,  the  landlord  was 
in  danger  of  losing  his  remedy,  the  com- 
mon law  permitted  him  to  follow  the  goods, 
if  he  had  sight  of  them;  and  the  statute 
law  has  enlarged  his  remedy  by  unauthoriz- 
ing  a  distress  upon  goods  fraudulently  re- 
moved from  the  premises,  at  any  time 
within  ten  days  after  their  removal.  Or, 
if  the  goods  distrained  were  rescued,  or  re- 
plevied, the  law  gave  him  an  adequate  rem- 
edy for  the  rent-arrear,  and  damages  for 
the  interruption  or  withholding  the  pay- 
ment. To  these  the  action  of  debt  was 
superadded  in  certain  cases,  by  the  common 
law ;  and  that  remedy  has  been  still  further 
extended  by  statutory  provisions.  It  is, 
however,  proper  to  remark,  that  in  all 
cases,  as  far  as  I  can  discover,  where  anj 
statute  has  given  damages,  either  for  in- 
terruption to  the  common  law  remedy,  or 
by  way  of  compensation  for'  the  delay  of 
payment  of  the  rent,  the  measure  of  the 
damages  is  fixed  by  the  statute  itself. 
Thus,  if  the  tenant  be  guilty  of  any  ponnd- 
breach  or  rescons,  the  party  grieved  is  en- 
titled to  recover  treble  damages:  if  be 
contests  the  landlord's  right  to  distrain,  by 
suing  out  a  wHt  of  replevin,  the  damages  are 
double  the  >value  of  the  rent-arrear.  Bot 
if  he  avails  himself  of  the  indulgence  of 
the  law,  only,  by  giving  bond  and  security 
for  the  payment  at  the  end  of  three  months, 
the  measure  of  the  damages  cannot  exceed 
lawful  interest  on  the  sum  due,  with  all 
costs ;  and  this  by  a  summary  proceeding 
upon  ten  days'  notice:  the  reason  of  which 
seems  to  be,  that  the  remedy  of  the  land- 
lord is  superseded  by  the  indulgence  which 
the  law  gives  the  tenant,  upon  his  giring^ 
sufficient  security  to  pay  the  rent  in  a 
short  time;  it  therefore  gives  interest  for 
the  delay  of  payment,  from  the  time  that 
his  remedy  by  distress  has  been  actually 
superseded ;      that      is,      from      the 

485  *date  of  the  bond ;  without   regard  to 
the  period    that    the  rent  may   have 

been  due,  although  the  distress  should  not 
have  been  made  till  the  utmost  period 
which  the  law  allows,  which  is  five  years. 
Nor,  even  in  such  a  case,  could  the  land- 
lord distrain  for  one  penny  beyond  the 
rent  actually  in  arrear.  All  which  seems 
to  prove  that  the  landlord  is  neither  by  the 
common  law,  nor  by  a  statute,  entitled 
to  interest  upon  rent-arrear,  merely  on  the 
account  of  the  same  remaining  unpaid. 
And  there  are  certain  principles  of  the 
common  law  which  appears  to  me  strontrly 
to  corroborate   this     conclusion.     For    no 


(c)  2  Black.  Ck)m.  49. 
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person  of  the  leasee  is  no  debtor  but  in   re- 
spect of  the  land,  (a)     Rent   service,    where 
it  consisted    either  in    personal  or    manual 
operations,  or   in    unproductive  things,  as 
capons,    spurs,    bows,    shafts,    roses,    and 
other  articles,  enumerated  by  Sir  Ed.  Coke, 
was  not    of  a    nature   to   yield    any    profit 
growing  out    of    the    thing    itself,  in    the 
nature  of  interest.     And,  if  they   happened 
to  be  uncertain,  the  lord  could    neither  dis- 
train nor  recover  damages  for  the  withhold- 
ing them,  (b)     By  the  common  law,  interest, 
under   the  odious  name  of   usury,  was  alto- 
gether   prohibited;  consequently    it    could 
not  be  recovered  in  the  common  law  courts, 
for  the  mere  detention,  or  delay  of  payment 
of  a  debt,  however  just,  or   how   unreason- 
ably soever  the   payment  might  have    been 
delayed.     And  upon  this  principle  it  seems  to 
be,  that,  in  action  of  debt,  the  damages  are 
in  general  merely  nominal,  (c)     And,  even  in 
replevin  at  common  law,  ii  would  seem  that 
the  rent  is  to   be   regarded   as   the    certain 
measure    of   the    damages  ;(d)    nor  was  the 
remedy,  by  action  of  debt,  applicable  to  all 
cases  of  rent-arrear.  (e)     And,  although  the 
remedy  by  action  of  debt  has  been  extended 
by  Stat.  32   H.  VIII.  c.  37,  and   subsequent 
statutes  both  here  and  in  England,  it  seems 
to    authorise    the    recovery    of     arrearages 
only,  and  not  interest  or  damages  for  with- 
holding them;  for  Sir   ^.  Coke    ex- 
486      pressly  tells  us,  for  the  arrearages  *of  a 
nomine  pcenae,  and  for  relief,  &c.  the 
statute  gives  no  remedy,  (f )     To  this  we  may 
add,  that  rent  is  regularly   demandable,  by 
the  payee  or  landlord,  upon  the  lands,  (un- 
less there    be   some   special   reservation   in 
the  lease  to  the  contrary,)  whereas,  a  debtor 
by  bond  or  obligation,  is  bound  to  seek  his 
creditor,    if  he  means  to  save    the    forfei- 
ture   of    his    bond;  but    in  the  case  of  the 
tenant,  until    demand    made,  no  fcrfeiture 
or     penalty      (although      secared      by      a 
nomine     poenae)    could    be     incurred;    for 
the    presumption  of  the    common    law    is, 
that  the  tenant  is  always  upon    the  lands, 
ready    to    pay    his    money,    and    the   con- 
trary must    be    alleged    and  shewn   or   no 
penalty  is  incurred,  (g)     And  the  reason  for 
this  is   apparent.      For    the    landlord  may 
have  granted    the  premises   to    another,  in 
which  case  his  right  to  the  rent  is  gone  and 
extinguished;  and  the  tenant,  since  attorn- 
ment is  no  longer  necessary,  may  not  know 
to  whom  to  offer  his  rent ;  or  he  may   have 
paid  it,  before  notice,  to   his   former   land- 
lord, in    which   case,  the   law    acquits  him 
from    all  damage,  (h)     Or   the   lessor   may 
have  granted  away  a  part  of  the  tenements 
demised  to  a    stranger,  in    which    case   the 
rent  must  be   apportioned;    or   the    tenant 

(a)  Plowd.  71:  Co.  Litt.  292.1).;  8Co.  22,  a.;  10  Co. 
128.  a. 
(b) 
(c) 
(d) 
<^} 
(fir) 


^h] 


Co.  Lltt  96.  a. 

8  Bac.  Abr.  tit.  Damages,  E.  &  F. 
Ibid.  F.  n.  cites  8  Leon.  218. 
Co.  Litt  102.  a. 
Co.  Litt  102,  b. 
Hobard,  82,  207:  Plowd.  71. 
L.  V.  edit.  1794,  c.  90:  8  Co.  22. 


bound  to  seek  the  lessor,  but  to  render  it 
only  upon  the  land ;  for  he  has  bound  himself 
to  pay  it,  but  still  as  a  rent,  and  where  the 
law  will."(i)  So  far  the  principles  of  the 
common  law  (and  it  is  to  be  remembered  we 
are  now  to  decide  as  a  court  of  common 
law)  appear  to  me  to  be  strongly 
opposed  to  the  giving  interest  in  the  name 
of  damages,  in  an  action  of  debt  for  rent- 
arrear.  But  some  cases,  both  in  England 
and  in  this  Court,  may  be  supposed  to  mili- 
tate against  them.  The  case  of  Ross  v. 
Gill,  (k)  was  an  action  of  debt  iu  which  the 
sum  of  4901.  was  demanded  in  the  declara- 
tion for  seven  years'  rent,  at  701.  per  aun. 
in  arrear.  The  Jury  found  the  debt  in  the 
declaration  mentioned,  and  1301.  16s.  3d. 
damages;  the    Court    (upon    what    ground 

does  not  appear  in  the  report    of  the 
487      case)  gave  judgment  *^for  4201.  only, 

which  is  less  than  the  arrears  de- 
manded. How  the  judgment  came  to  be 
entered  in  that  manner,  I  cannot  conceive; 
but  this  Court  seemed  to  think  the  error 
was  in  favour  of  the  appellants  and  there- 
fore affirmed  the  judgment.  There  is  not  a 
word  aoout  interest,  either  in  the  arguments 
at  bar,  or  in  .  the  opinion  of  the  Court. 
This  case,  therefore,  furnishes  no  prece- 
dent, I  concefive.  The  subject  passed  utterly 
sub  silentio.  Watson  v.  Alexander(l)  was 
an  action  of  covenant,  not  debt.  The  suit 
was  brought  by  the  devisee  of  the  lands, 
and  not  by  the  executors  who  made  the 
lease.  The  breach  assigned  was  the  non- 
payment of  nine  years'  rent,  at  781.  10s. 
per  ann.  reserved  upon  a  lease  made  during 
the  paper-money  period.  The  Jury  found 
a  verdict  for  the  plaintiff,  and  assessed  his 
damages  to  6261.  instead  of  7061.  10s.  the 
nominal  amount  of  the  arrears  demanded, 
subject  to  the  opinion  of  the  Court  on  a 
point  of  law,  respecting  the  kind  of  money 
in  which  the  rent  was  to  have  been  paid. 
The  damages,  in  which  form  alone  the  ver- 
dict must  be  rendered,  are  not  equal  to  the 
arrears  of  the  rent  demanded.  Conse- 
quently, this  case,  so  far,  furnishes  no 
precedent.  But  the  President,  in  delivering 
the  opinion  of  the  Court,  uses  an  expression 
which  carries  with  it  a  strong  presumption 
that  the  opinion  of  the  Court  was,  that  the 
Jury  could  not  have  given  interest  by  way 
of  damages,  if  that  had  been  (as  this  is)  an 
action  of  debt  instead  of  covenant :  for  he 
says,  *'In  this  case,  which  is  not  an  ac- 
tion of  debt  for  rent  certain,  but  of  cove- 
nant for  damages  to  be  ascertained  by  a 
Jury,  the  Jury  might,  upon  evidence  of  the 
intention  of  the  parties,  increase  or  dimin- 
ish the  damages;  and  these  they  might  find 
in  specie,  and  so  determine  the  question  (as 
to  the  kind  of  money)  by  a  general  ver- 
dict." This,  I  think,  strongly  shews  the 
opinion  of  the  Court  as  applicable  to  the 
case  now  before  us.     The  case  of  M'Call  v. 
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'Turner,  (a)  seems  to  me  to  have  no  particu- 
lar bearing  upon  the  present  case.  The 
Court  of  the  Commoawealth  had  been  per- 
plexed with  questions  concerning  the  re- 
covery of  debts  due  to  British  subjects 
antecedent  to  the  war;  to  bring  them  to  a 
point,  it  was  recommended  by  the  District 
Court  of  King  and  Queen,  to  the 
488  *bar,  to  give  the  notice  mentioned  in 
the  report  of  that  case,  and  to  leave  it 
to  the  Jury  to  decide  upon  the  principles  of 
common  sense,  and  common  reason ,  how 
far  the  absence  of  a  creditor,  who  waa 
moreover  an  alien  enemy  during  the  period 
of  his  absence,  could  be  admitted  as  a 
ground  of  stopping  the  accumulation  of  in- 
terest during  that  period.  This  Court  ap- 
proved of  the  course  recommended,  and  of 
the  result.  It  was  a  case,  sui  generis,  in 
form,  though  founded  upon  the  clearest 
principles  of  moral  justice ;  and  the  sanc- 
tion which  it  received  in  this  Court, 
probably  proceeded,  in  part,  from  the 
difficulty  of  bringing  on  the  question 
for  a  judicial  decision,  in  any  way 
whatever.  The  most  that  can  be  said 
of  that  case  is,  that  the  jury  did  not 
mistake  the  law ;  it  being  a  settled  principle 
of  the  law,  that  where  the  jury  mistake  the 
law,  the  verdict  shall  be  set  aside.  The 
question  now  before  us  is,  have  the  jury  mis- 
taken the  law,  in  giving  interest  by  way  of 
damages,  for  arrears  of  rent?  If  they 
have,  the  verdict  must  be  set  aside  as 
against  law.  For,  *'ad  questionem  legis 
non  respondent  Juratores,  sed  Judices.*' 
But  it  may  be  objected  that  a  Jury  may, 
and  frequently  do,  give  interest  for  book 
debts,  and  other  simple  contract  debts;  and 
why  not  also  for  rent-arrear?  With  respect 
to  these,  the  general  rule  is,  that  the  Jury 
cannot  give  interest,  because  such  debts  do 
not  carry  interest,  by  the  common  law:{b) 
but  it  may  be  payable  (according  to  I^ord 
Mansfield)  in  consequence  of  the  usage  of 
particular  branches  of  trade,  or  of  a  special 
agreement;  or,  in  cases  of  long  delay,  under 
vexatious  and  oppressive  circumstances,  if 
a  Jury,  in  their  discretion,  shall  think  fit 
to  allow  it.  (c)  So  may  rent  secured  by  a 
nomine  poenae,  or  withheld  under  vexatious 
or  oppressive  circumstances,  (as  by  a  rescue, 
or  writ  of  replevin  falsely  sued  out,)  even  by 
the  common  law,  be  recovered,  in  an 
appropriate  action,  with  recompense  for  the 
vexation,  under  the  name  of  damages ;(d) 
but  where  no  such  circumstances,  peculiar 
to  ronts,  exist,  the  Jury  '  have  no  right  to 
give  more  than  the  rent-arrear,  especially 
in  an  action  of  debt,  where  the  plaintiff 
is  to  recover  in  numero,  and  where  damages 

are,  almost  always,  if  not  altogether, 
489      nominal  only.     *And  although  in  one 

case,(e)  it  was  held  that,  in  an  action 
of  debt  on  a  bond,  damages  may  be  recov- 
ered for  more  than  the  amount  of  the  pen- 
alty, yet  the  resolution  in  that  case  has 
been  overruled. (f)     It  is    true,  interest    by 


(a)  1  Call,  138. 

(b)  Blancy  v.  Hendrick,  8  Wilson.  205:  2  W.  Bl.  701, 
S.  C. :  1  Esp.  170: 2  Bro.  Cb.  3,  Bodham  v.  Rydey;  2 Call. 
858.  M'Connico.  &c.  v.  Curzen;  Ibid.  420,  Deans  t. 
Scriba. 

(c)  Eddowes  v.  Hopkins,  Dong.  861. 

(d)  8  Leon.  218.  cited  in  1  H.  Bl.  542. 

(e)  Lord  Lonsdale  v.  Church.  2  T.  R.  888. 

(f)  Wilde   V.  Clarkson,    6    T.  R.  308:  M'Clure  v. 


way  of  damages,  is  given  in  actions  of 
debts  upon  judgments  ;(g)  but  there  the 
debt  is  liquidated  by  a  judgment,  and  ia- 
terest  is  given  ratione  detentionis  debiti. 
In  White  v.  8ealy,(h)  it  waa  decided  that, 
in  an  action  of  debt  on  a  bond  for  the  paj- 
ment  of  rent,  damages  could  not  be  recov- 
ered beyond  the  penalty,  though  the  rent- 
arrear.  exceeded  it.  The  rule  in  equity  is, 
that  the  Court  regards  the  penalty  of  the 
bond  as  the  extent  of  the  debt,(i)  and 
though  there  seems  to  be  some  contrariety 
in  the  cases  on  that  subject,  later  decisions 
seem  to  concur  in  this  rule,  (k)  In  Lloyd 
V.  Williams,  (1)  Lord  Hardwicke  said,  a 
debt  by  simple  contract  does  not  carry 
interest  in  its  nature,  nor  would  that  Court 
decree  it  to  be  paid;  nor  is  there  any  gen- 
eral rule  that  simple  contract  debts  shall 
carry  interest,  even  where  a  trust  is  created 
for  payment  of  debts  generally.  And  in 
Ryves  v.  Coleman, (m)  he  denied  interest 
on  a  simple  contract  debt.  So  in  Tait  v. 
LfOrd  North  wick,  (n)  where  a  provision  was 
made  by  will  for  payment  of  interest  of 
debts,  it  was  held  the  provision  did  not 
extend  to  simple  contract  debts.  In  Parker 
V.  Hutchinson,  (o)  it  was  said  by  the 
Master  of  the  Rolls,  that  the  Courts  of  Law 
do  not  permit  interest  to  be  given  by  waj 
of  damages,  upon  notes  payable  at  a  daj 
uncertain,  or  shop  debts.  In  Boddam  v. 
Ryley,(p)  where  interest  was  claimed  upon 
the  balance  of  an  account.  Lord  Thurlovr 
observed,  if,  according  to  the  argument  of 
the  party  claiming  it,  whatever  in  fact 
appears  to  be  due  on  the  balance  of  an  ac- 
count, (where  there  had  been  no  settlement, 
or  acknowledgment  by  the  debtor,  which  . 
raises  a  contract  to  pay,  and  which  is  the 
only  ground  upon  which  interest  is  given,) 
(q)  shall  carry  interest,  the  rule  must  ^o 
to  every  debt  for  goods  sold  and  delivered, 
which  certainly  is  not  the  law  of  Bngland. 
As  .to  interest  on   arrears   of  an  annoitj. 

which  comes  nearer  to  the  case  of  rent- 
490      arrear  than  any  other,  the  Courts  *of 

equity  have  in  some  instances  given 
it;  as  in  Litton  v.  Litton. (r)  In  that 
case,  it  was  said  arguendo,  and  not  denied, 
that,  if  an  action  of  debt  had  been  brought 
for  the  annuity,  the  plaintiff  could  not,  at 
law,  have  recovered  interest  upon  the  ar- 
rears :  it  was  given  on  the  particular  cir- 
cumstances of  that  case.  So  in  Stapletoo  v. 
Conway,  (s)  In  Newman  v.  Anlding,(t) 
interest  was  allowed  on  a  life  annuity,  se- 
cured by  bond,  in  a  penalty  of  5001.  In  the 
Drapers'  Company  v.  Davis,  (u)  interest 
was  allowed  only  from  the  time  the  Mas- 
ter's report  was  confirmed.  The  annuitant 
in  that  case  had  been  dead  seventeen  years 


Demkln.  1  East  486:  Mosby  v.  Johnston,  in  Gen. 
Court.  Oct.  16.  1787;  Call  v.  Rufflnfir.  1  Call,  336.  same 
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(h)  DoufiT.  49. 
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(k)  8  Bro.  Ch.  Rep.  492.  496. 
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annuity  was  in  arrear.     in    oir  jonn   xcod- 
inson  v.    Cuming,  (c)  there  was  a  grant    of 
an  annuity  by   way   of   mortgage,    with    a 
power  to  enter  in    case  of  arrears,    and  to 
hold  until  satisfied.     Lord  Hardwicke  said, 
there  is  no   instance  where   the   Court   has 
ever  allowed  interest  on  the  arrears  of  such 
an    annuity.     In  Creuse  v.    Hunter,  (d)    in- 
terest was  not  allowed  on  arrears  of  an  an- 
nuity in    lieu  of  dower.    And   in   Tew   v. 
Barl  of  WintertoYi,(e)  it   was   not   allowed, 
although  secured  by    bond   and   in    bar  of 
dower,  and  out  of   productive   estates.     In 
the  case  of  The   Society   for  Propagating 
the  Gospel   v.    Jackson, (f)    Lord   Thurlow 
refused   interest  on   arrears    of     annuity, 
though    the   funds   were     productive.     But 
what  was  said  by  Lord  Chancellor  Talbot,  in 
Ferrers   v.   Ferrers,    comes  nearer  to   the 
present   subject    than     any    other     cases. 
*'The  arrears  of  an  annuity  or  rent  charge, 
says  his  Lordship,  are  never  decreed   to  be 
paid  with  interest,  but   where   the   sum   is 
certain  and  fixed,  and  also  where  there  is  a 
nomine  poenae,  or  some   penalty    upon    the 
grantor,    which  he    must    undergo,    if   the 
grantee  sued    at    law,    and    which    would 
oblige  him  to  come  into   equity  for   relief, 
.  which  the  Court  will  not  grant,    but    upon 
equal  terms,  and    there   can    be    no    other 
but   decreeing    the    grantor    to     pay      the 
arrears,  with  interest  for  the  time,   during 
which     the     payment   was  withheld. 
491      But  interest  for  the   *rents  and   prof- 
its of  an  estate  was  never  decreed  yet, 
the     sum  '  being     entirely    uncertain,  "(g) 
We  come  now  to  the  cases  in    this   Court. 
In  Graham  v.  Woodson, (h)  interest  was  al- 
lowed b/  the   High  Court   of  Chancery   on 
the   rents    in    arrear,  and    that    case    was 
afifirmed  in  this  Court.     But  there  the  Court 
evidently  proceeded  upon  the  ground  of  the 
unconscientious   conduct   of  the  defendant, 
Graham,  *4n  endeavouring    to   defeat    the 
rents  altogether,"  by  first   purchasing    the 
reversion  at  an  under  rate,    and   then  sur- 
rendering the   lease,    and  thereby  delaying 
the  payment.     The  plaintiffs  were  infants: 
they  had  no  power  to  distrain,  the  reversion 
being    granted   away    to   another.     And  if 
they  had  had  such  power,  it   is  highly  pre- 
sumable from  the  answer  that  there  was  no 
distress    upon    the  premises,  until  Graham 
had  surrendered  the  lease,    as    he    declined 
working  the  coal  pits  for  some  time.     These 
circumstances  present  a  very  different  case 
from  that  before   us.     But  in  Skipwith    v. 
Clinch, (i)  the  same   term,    the  Court    said 
the  plaintiff  was  not  entitled  to  interest  on 
the    rents,    (although    near  twenty   years* 
rents  appear  to  have  been   due,)  because  it 
was  certain  he  might  have  distrained ;  and 


(a)  2  Vea.  170. 

(b)  2  P.  Wms.  163. 

(c)  2Atk.411. 
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<f)  4  Bro.  Ch.  821. 

U)  Ca.se8  temp.  Talbot,  2,  8. 

<b)  2  Call.  249. 
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V.  Wilson.  £or  me  amount  oi  tne  rent  due 
was  altogether  uncertain,  rendered  so  by 
the  departure  of  the  miller  and  the  appor- 
tionment of  the  rent,  to  which  the  lessee 
was  entitled,  in  consequence  of  that  event, 
and  the  fraudulent  conduct  of  the  lessor,  in 
imposing  him  upon  the  lessee  as  a  slave. 
The  Jury  gave  less  than  the  sum  demanded 
for  rent,  in  numero,  and  yet  gave  damages 
more  than  equal  to  the  apportionment,  if 
in  fact  the  defalcation  from  the  amount  of 
rent  demanded  was  made  on  that  account. 
So  that  they  actually  mulct  the  defendant, 
in  damages,  at  the  same  moment  that  their 
verdict  proves  they  thought  him  entitled  to 
an  abatement  of  the  rent,  or  rather,  to 
damages  for  the  injury  and  imposition  he 
had  sustained.  A  solecism  not  to  be  sup- 
ported. 
492  *In  the  case  of  Cooke  v.  Wise,  it 
the  latter  was  disabled  from  distrain- 
ing for  the  rent-arrear,  at  any  time  during 
the  continuance  of  Cooke's  possession,  or 
that  of  his  under-tenants,  it  was  by  his 
own  conduct  altogether.  He,  therefore,  has 
not  a  right  to  interest  for  arrears,  which, 
but  for  his  own  want  of  judgment,  he  might 
have  distrained  for. 

JUDGE  ROANK.  In  these  two  cases  in 
which  judgments  were  rendered  by  this 
Court  at  the  last  term,  it  occurred  to  me, 
towards  the  close  thereof,  that  the  Court 
had  committed  an  error  touching  the  point 
of  interest.  I  mentioned  this  idea  to  the 
Judges  in  conference,  and  they  agreed  to 
rescind  the  judgments,  and  continue  the 
cases  until  the  present  term,  for  reconsid- 
eration and  revision.  I  have  no  wish  to 
vary  or  depart  from  the  decisions  then 
given,  on  any  other  part  ot  the  cases:  I 
adopt  them  as  for  my  present  opinion ;  but, 
touching  the  point  of  interest,  I  am,  on  re- 
flection, confirmed  in  the  opinion  that  the 
judgments  were,  in  both  cases,  erroneous. 
In  the  case  of  Cooke  v.  Wise,  (which  was 
an  action  of  debt  for  rent,)  this  Court  re- 
versed a  judgment  of  the  District  Court, 
affirming  one  of  the  Hustings  Court,  (al- 
though the  Judges  were  unanimously  of 
opinion,  that  the  judgment  was  correct  on 
its  merits,)  because  that  judgment  *' allowed 
interest,  by  way  of  damages,  on  the  amount 
of  the  rent  due,  inasmuch  as  the  appellee 
had  remedy  by  distress,  if  he  had  not  de- 
prived himself  thereof  by  his  own  act.** 
And  in  the  case  of  Newton  v.  Wilson,  which 
was  also  debt  for  rent,  this  Court  reversed 
the  judgment  of  the  District  Court  on  two 
grounds;  one  of  which  was,  for  that  ^ in- 
terest was  given  by  way  of  damages  for 
detention  of  the  debt;"  and,  in  its  instruc- 
tion to  the  District  Court,  upon  the  new 
trial,  directed  that  *^no  interest  should  be 
allowed  by  way  of  damages,"  on  the  sum 
to  be  found  due  for  rent  as  aforesaid. 

As  the  records  on    which   these    opinions 
were  delivered,  have  shewn  no   special  rea- 
sons why  interest  should  not  have  been   al- 
lowed   by   the  juries   respectively;   I 
493      understand  these  ^decisions  to  go  the 
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full  length  of  afiBrming  that  interest 
for  rent  is  not  to  be  allowed  by  a  Jury  in 
any  case  whatsoever ;  the  instruction  in  the 
last  case  being,  that  *  *no  interest  should  be 
allowed  by  way  of  damages,"  I  presume, 
under  any  circumstances :  and  this  is  the 
proposition  which  I  mean  to  combat. 

I  will  begin  by  saying  that  interest  is 
nothing  more  than  damages;  and  that  dam- 
ages are  peculiarly  within  the  province  of  a 
Jury  to  find  or  not.  In  2  Fonb.  423,  it  is 
said,  that  ^^since  a  man  is  bound  in  equity 
not  only  to  perform  his  engagements,  but 
also  to  repair  all  damages  that  naturally 
accrue  from  the  breach  of  them,  we  ought 
not  to  omit  treating  of  these,  and  espe- 
cially of  interest,  wWch  is  most  frequent  of 
all,  it  being  the  common  measure,  where 
the  contract  is  for  money;  though,  in  its 
own  nature,  more  uncertain  than  any  other. 
But  it  is  now  fixed  to  a  certain  |)ortion  of 
the  sum  lent;  for,  to  cut  off  the  infinite 
variety  of  liquidations  and  law  suits  which 
might  be  occasioned  by  the  non-payment  of 
money,  it  was  absolutely  necessary  to  set- 
tle, by  a  law,  a  uniform  reparation  for  all 
the  sorts  of  damages  arising  thence,*'  &c. 
and  that  these  damages  could  **not  be  made 
more  just  or  certain,  than  by  fixing  at  the 
value  of  the  common  profits  that  may  be 
made  of  money  by  a  lawful  commerce." 

It  is  in  pursuance  of  this  same  idea  that 
when  the  statute  of  3  Hen.  VII.  c.  10,  de- 
clares that,  on  a  writ  of  error,  the  person 
against  whom  it  is  sued  out,  *' shall  recover 
his  costs,  and  damage  for  his  delav  and 
wrongful  vexation  in  the  same,  by  discre- 
tion of  the  Justice  afore  whom  the  said 
writ  of  error  is  sued,''  the  Court  of  King's 
Bench  adopted  interest  as  the  measure  of 
the  damage,  **tbe  action  being  for  a 
debt." (a)  The  same  idea  was  held  by  this 
Court  in  the  case  of  Asberry  v.  Calloway, 
1  Wash.  74,  in  which  20  per  cent,  given 
against  Sheriffs  in  a  certain  case,  by  act 
of  Assembly,  was  considered  by  the  Court 
as  damages,  though,  in  the  act  itself,  called 
*  interest." 

Interest  then  is  but  a  fixed  measure  of 
damages ;  and  damages  are  defined  to  be  a 
compensation  given  by  a  Jury 
494  *for  an  injury  or  wrong  done  the 
party  before  action  brought  :(b)  now 
if  rent  is  due  at  the  end  of  the  year,  and  is 
not  then  paid,  an  injury  is  done  to  the 
landlord,  by  holding  and  making  a  profit 
on  his  money,  which  ought  to  be  recom- 
pensed in  damages. 

Anciently,  distresses  were  looked  upon  in 
no  other  light  than  a  pledge  or  security  for 
the  payment  of  rent,  but  have  latterly  been 
improved  into  a  more  direct  mean  of  com- 
pelling payment,  (c)  Asunder  the  former 
idea  a  sale  for  payment  of  rent  could  not 
be  effected  by  distress,  but  only  by  an  ac- 
tion ;  in  which  case,  I  presume,  it  would  be 
admitted,  that  damages  might  be  recov- 
ered. The  question  is,  whether  the  right 
to  damages  or  interest  is  taken  away  by 
the  addition  of  a  new  remedy,  by  the  con- 
version of  the  ancient  distress  into  a  mean 
or  action  for  enforcing  payment  also?  I^et 
the   various    instances,   to  be  found  in  our 


(a)  See  Dousr.  7&2,  Zinlc  y.  Lanffton,  note  8. 

(b)  2  Bac.  Abr.  Owil.  edit  208. 

(c)  2  Bl.  Com.  9. 


code,  in  which  a  new  and  summary  remedy 
is  superadded  to  the  old,  and  yet  does  not 
impair  the  rights  existing  under  it,  answer 
the  question.  And  if,  in  the  case  of  a  dis- 
tress, whether  the  property  be  replevied  by 
the  tenant,  or  sold  by  the  ofiBcer,  the  prin- 
cipal sum  is  to  be  paid  with  interest,  (d)  cui 
bono,  shall  we  say  that  interest  is  not  to  be 
given  in  the  case  of  an  action?  If,  in  what- 
ever way  a  distress  shall  eventuate,  under 
our  act,  interest  is  to  be  given  upon  the 
sum  due  for  rent,  is  it  not  too  much  to  say, 
that,  in  the  concurrent  remedy  by  action, 
interest  is  under  no  circumstances  to  be 
given?  And  if,  in  the  former  case,  inter- 
est is  to  be  given  under  a^l  circumstances, 
why  not  permit  a  Jury  to  judge  of  it  in  the 
latter,  and  give  or  withhold  the  interest  or 
damages,  as  to  them  may  appear  right  and 
proper?  Certainly  this  last  construction  is 
most  beneficial  for  the  tenant,  as  it  gixts 
him  a  chance,  under  circumstances,  to  be 
exempted  from  the  payment  of  interest; 
whereas,  under  the  other  idea,  the  landlord 
will  be  compelled,  by  a  just  attention  to 
his  own  interest  to  distrain  immediately, 
in  all  cases,  under  pain  of  losing  the  inter- 
est on  his  money.  That  distress,  which 
was  anciently  only  a  pledge,  and  is  now 
exalted  into  a  concurrent  mode  of  en- 
495  forcing  payment,  will  *be  made,  by 
this  construction,  to  overthrow  and 
supersede  the  remedy  by  action  altogether, 
and  subject  the  tenant  in  all  cases  to  the 
more  rigorous  remedy  by  distress. 

Interest  on  money  being  then  neither 
more  nor  less  than  damages,  as  is  before 
said,  I  hazard  little  in  saying  that  the 
power  of  a  Jury,  in  relation  thereto,  is,  at 
least,  as  great  as  that  of  a  Court  of  Chan- 
cery. 

In  4  Vin.  402,  it  is  said,  that,  as  a  Conrt 
of  Chancery  cannot  settle  damages,  a 
breach  of  covenant  must  be  tried  at  law. 
In  Cud  V.  Rutter,(e)  which  was  a  bill  on  a  . 
contract  for  stock  for  a  specific  performance 
of  the  contract,  the  Court  dismissed  the 
bill,  and  would  neither  decree  performance 
nor  the  difference  money  in  damages,  say- 
ing, that  the  complainant  should  recover 
his  damages  at  law,  wherewith  he  might 
buy  the  stock.  In  the  case  of  Buxton  v. 
Lister, (f)  in  which  the  last  case  is  recog- 
nised, the  Court  said,  in  a  similar  case, 
that  the  proper  remedy  was  at  law,  where 
the  complainant  might  recover  damages  for 
the  non-performance  of  the  agreement. 
Various  cases  might  also  be  readily  added 
in  which  a  Court  of  Equity,  proceeding 
upon  the  same  idea,  have  referred  the  case 
on  the  point  of  damages  to  a  Court  of  Law, 
to  settle  on  an  issue  of  quantum  damniJica- 
tus.  So,  in  this  Court,  in  the  case  of  Knstace 
V.  6a8kin8,(g)  which  was  a  decree  for  land 
and  back  rents,  this  Court  reversed  it,  on 
the  ground  that  the  value  and  profits  of 
the  land,  which  were  in  the  nature  of  dam- 
ages, were  ascertained  by  commissioners 
of  the  Court  of  Chancery,  instead  of  a  Jory, 
and  directed  an  issue  for  that  purpose. 

These  cases  shew  that  a  jury  is,  at  least, 
as  proper  a  tribunal  to  decide    on    interest      | 


d)  Rev.  Code.  y.  1.  p.  168. 

e)  1  P.  Wms.  W8. 
■f)  3  Atk.  888. 

g)  1  Wash,  190. 
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<or  damagCB)  as  a  Court  of  Chancery.  But 
the  Jury  ia  alao  more  competent  on  this 
subject  than  even  the  Court  of  Law  before 
which  it  carries  on  its  inquiry.  In  the  case 
of  M'Call  V.  Turner, (a)  Judge  Pendleton 
said,  referring  to  an  opinion  of  Chief  Jus- 
tice Jay,  that  he  was  mistaken  in  saying 
that  interest  was  a  question  of  law;  that 
Jay  himself  had  at  length  admitted  that 
the  Jury  might  decide  both  the  law  and 
fact  of  the  case,  comprehending  the  ques- 
tion of  interest;  ana  that  he  (Mr. 
496  Pendleton)  ^thought  it  proper  for  the 
Jury  to  decide  what  interest,  as  well 
as  principal,  was  due.  Judge  Fleming,  in 
the  same  case,  admitted  it  was  the  province 
of  the  Jury  to  decide  what  interest  was  due ; 
and  Judge  Carrington  gave  into  the  same 
idea. 

In  the  case  of  Bddowes  v.  Hopkins,  &c. 
executors  of  Harris,  (b)  it  was  decided  that, 
although,  ''by  the  common  law,  book  debts 
do  not,  of  course,  carry  interest,  it  may  be 
payable  by  the  usage  of  particular  branches 
of  trade,  or  by  a  special  agreement,  or  in 
cases  of  long  delay,  under  vexatious  and 
oppressive  circumstances,  if  a  Jury,  in 
their  discretion,  think  proper  to  allow  it.** 
How  do  we  know,  under  the  general  ver- 
dicts in  the  cases  in  question,  that  circum- 
stances similar  to  the  above  did  not  exist, 
and  were  proved  to  the  Juries  respectively, 
justifying  the  giving  interest  in  these  par- 
ticular cases,  although  it  were  to  be  ad- 
mitted that,  in  general,  interest  on  rents  is 
not  allowable.  Many  other  cases  to  the 
above  purport  might  be  readily  cited,  but  I 
think  it  unnecessary  to  quote  them. 

Having  shewn,  I  trust,  that  the  power  of 
a  Jury  on  the  subject  of  damages  generally, 
(and,  in  particular,  on  the  subject  of  inter- 
est, which  is  a  question  of  fact  and  not  of 
law  as  aforesaid, )  is  not  only  equal,  if  not 
paramount,  to  that  of  a  Court  of  Equity, 
but  even  to  that  of  the  Court  of  Law,  I  pro- 
ceed to  say,  (in  general, )  that  a  Court  of 
Chancery  (in  its  discretion)  allows  interest 
on  rents.  In  the  view  I  take  of  the  case,  I 
need  not  be  very  minute  and  particular  on 
this  point;  but  in  the  case  of  Graham  v. 
Woodson, (c)  this  Court  did  give  interest  on 
rents  under  a  power  said  to  be  discretion- 
ary, and  under  circumstances  which  ap- 
peared to  the  Chancery  (as  they  may  have 
done  to  the  Juries  in  question)  to  make  it 
reasonable:  on  the  other  hand,  in  the  case 
of  Skipwith  V.  Clinch,  (d)  interest  on  rents 
was  refused.  These  cases,  without  resort- 
ing to  any  others,  shew  incontestibly,  that 
the  Court  of  Chancery,  in  its  discretion, 
and  under  circumstances,  may  give  or  re- 
fuse interest;  and  this  is  a  power  which 
belongs,  I  think,  a  fortiori  to  a  Jury.  In 
the  exercise  of  this  power  by  the  Court 
497  of  Chancery,  *(which  combines  the 
functions  of  the  Court  and  Jury, )  it  is 
as  the  Jury  that  the  Court  acts  upon  the 
facts  and  circumstances ;  and  these  belong 
to  a  Jury,  at  least  as  clearly,  in  a  jurisdic- 
tion in  which  the  proper  functions  of  the 
Court  and  Jury  are  kept  separate.  But  it 
is  said  that  interest  ought  not  to  be  given. 


(a)  1  Call.  140. 

(b)  Douff.  876. 

(c)  1  CaU.  288. 
<d)  Ibid.  267. 


because  rents  were  '^anciently  payable  in 
spurs,  capons.  Ac.  which  yield  no  profit.** 
It  is  not  denied  that  this  was  anciently  the 
case ;  but  the  true  idea  of  rent  is,  that  it 
issues  out  of  the  land  demised:  reddendo 
inde  is  the  usual  form  of  reservation,  and 
rent  is  naturally  a  part  of  the  crops  made 
upon  the  land  itself.  But  even  the  detain- 
ing of  spurs,  capons,  or  a  horse,  while  such 
detainer  is  profitable  to  the  tenant,  is  in- 
jurious to  the  landlord;  and  this  is  the  true 
ground  of  giving  damages  by  a  Jury.  If, 
however,  such  detainer  be  not  profitable  to 
the  one,  nor  injurious  to  the  other,  the 
Jury,  in  their  discretionary  power,  will  rt  • 
fuse  compensation.  The  case  before  us  is, 
however,  of  rent  due  in  money,  the  use  of 
which  is  certainly  equal  to  the  interest. 

It  is  a  general  and  true  maxim  that  the 
uniform  forms  of  pleading  and  declaring 
are  good  evidence  of  the  law.  In  Lilly's 
Practical  Register,  p.  185,  in  a  declaration 
for  rent  in  a  lease  at  will  for  501.  damages 
are  laid  at  501.  Ibid.  p.  179,  in  a  declara- 
tion for  801.  rent,  damages  were  laid  at 
1001.  Ibid.  p.  1^,  debt  for  rent  2801.  dam- 
ages 1001.  Ibid.  p.  163,  debt  for  rent  301. 
damages  601.  I  might  increase  this  list  to 
any  extent,  but  it  is  unnecessary.  I  can- 
not, however,  forbear  to  remark  that  the 
magnitude  of  the  sums  laid  in  these  cases 
for  damages,  compared  with  the  sums 
sued  for,  respectively,  as  rent,  reprobates 
the  idea  that  no  interest  was  to  be  recovered 
in  those  actions. 

But  wherefore  pursue  this  case  on  general 
reasonings?  In  the  case  of  Ross  v.  Gill,(e) 
which  was  debt  for  rent,  the  declaration 
demanded  4901.  for  rent,  and  damages  were 
laid  at  the  enormous  sum  of  8001.  thereby 
disclaiming  the  idea,  so  far  as  the  opinion 
of  the  drawer  of  the  declaration  can  oper- 
ate, that  interest  (or  damage)  was  not 
498  recoverable  in  an  *action  of  debt  for 
rent.  The  Jury  found  for  the  plain- 
tiff 4901.  to  be  discharged  by  4201.  and  as- 
sessed his  damages  .  at  1301.  16s.  3d.  and 
judgment  was  rendered  for  4201.  and  the 
damages  found  as  aforesaid.  Now,  al- 
though these  damages  bore  so  great  a  pro- 
portion to  the  principal  sum,  and  the  case 
was  twice  argued,  as  appears  from  the  rec- 
ord, and  was  much  contested  on  various 
grounds,  both  by  the  bar  and  bench,  the 
objection  to  the  damages  was  never  taken, 
or  even  glanced  at  by  either. 

This  authority  would  seem  to  conclude 
the  present  question.  There  is,  however, 
one  idea  entertained  on  this  subject,  which 
requires  further  consideration.  It  is,  that, 
although  the  Jury  has,  under  some  circum- 
stances, (though  not  in  general,)  a  right 
to  give  interest  in  the  case  of  rents,  it 
ought  to  appear  to  the  Court  that  they 
rightly  gave  it  in  the  particular  case. 
What  is  this  but  to  deprive  the  Jury  of  the 
right  to  decide  upon  the  whole  question  of 
law  and  fact,  which  they  have  an  undoubted 
right  to  do;(f)  and  which  even  Chief  Jus- 
tice Jay,  in  the  famous  case  of  the  British 
debts,  eager  as  he  was  to  give  the  whole 
war  interest,  was  not  hardy  enough  to  deny 
them?  What  is  it  but  to  cut  up  by  the 
roots  the  power  of  the  Jury  to  find  a  general 


(e)  1  Wash.  87. 

(f)  8  Bl.  877;  7  Bac.  Abr.  8. 
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verdict,  and  compel  the  Jury  to  submit  to 
the  Court,  in  the  form  of  a  special  verdict, 
a  question  justly  disclaimed  by  Judge  Pen- 
dleton as  belonging  to  the  Court  in  the 
aforesaid  case  of  M'Call  v.  Turner?  What 
is  it  but  to  presume,  in  the  case  of  a  gen- 
eral verdict,  (like  those  before  us,)  that  the 
Jury  has  transcended  its  powers,  in  a  case 
confessedly  within  its  cognisance,  and  to 
warrant  which  presumption  there  is  no  fact 
stated  or  shewn  to  the  Court,  either  by  the 
parties  or  the  Jury?  On  the  contrary,  I 
take  the  true  doctrine  to  be,  that  the  Court 
will  never  entertain  a  doubt  concerning 
any  thing  which  is  not  submitted  to  their 
consideration  by  a  special  verdict ;  but  will, 
on  the  other  hand,  intend  every  thing  which 
can  be  fairly  intended,  in  order  to  support 
the  verdict. (a)  They  should,  in  the  case 
before  us,  if  the  Jury  had  cognisance  of 
the  subject,  under  any  facts  or  circum- 
stances, intend  that  such  facts  or  cir- 

499  cumstances  appeared  *to  the  Jury  on 
the  trial;  and  should,  on  that  ground, 

sustain  the  verdict. 

The  result  of  my  reflection  on  the  cases 
before  us  is,  that,  in  the  case  of  Cooke  v. 
Wise,  the  judgment  of  the  District  Court, 
affirming  that  of  the  Hustings  Court,  ought 
to  be  wholly  affirmed ;  and  that  in  the  case 
of  Newton  v.  Wilson,  although  the  judg- 
ment ought  to  be  reversed,  on  the  other 
ground  assigned  by  the  Court  on  the  former 
occasion,  it  ought  not  to  be  reversed  on 
the  ground  **that  interest  was  given  by 
way  of  damages  for  the  detention  of  the 
debt;'*  nor  ought  there  to  be  any  instruc- 
tion given  by  the  Court  below,  upon  the  new 
trial  to  be  awarded,  **that  no  interest  should 
be  allowed  by  way  of  damages,  on  the  sum 
to  be  found  due  for  the  rent  as  aforesaid." 

JUDGB  FLEMING.  This  case  of  Cooke 
V.  Wise,  has  been  so  thoroughly  investi- 
gated, and  so  fully  stated  by  the  other 
Judges,  that  it  seems  unnecessary  for  me 
to  add  any  thing  particular  on  the  subject; 
and  I  shall  only  observe  that  it  is  laid 
down  as  a  general  principle,  that,  in  an 
action  of  debt  for  rent,  interest  on  the  sum 
due  is  not  demandable,  because,  say  the 
books,  the  landlord  has  his  remedy  in  a 
summary  way,  by  distress ;  and  in  the  case 
of  Skipwith  V.  Clinch,  in  this  Court,  inter- 
est was  denied,  although  the  rent  had  been 
20  years  due ;  becsi  use  there  was,  on  the 
leased  estate,  abundant  property  of  the  ten- 
ant, whereof  distress  might  have  been 
made.(b)  And  that  case  was  reviewed, 
and  approved  of  at  the  next  succeeding 
term,  in  the  case  of  Deans  v.  Scriba.(c) 
And,  to  take  a  case  out  of  the  general  rule 
there  must  appear,  I  conceive,  some  mis- 
conduct of  the  tenant,  or  some  special  cir- 
cumstance, to  subject  him  to  the  payment 
of  such  interest;  and,  as  nothing  of  the 
kind  appears  in  the  case  before  us,  I  must, 
after  mature  reconsideration,  adhere  to  my 
former  opinion,  that  the  judgment  be  re- 
versed. 

In     the    case     of    Newton      v.      Wilson, 

there    are    stronger   reasons,    why  interest 

should    not    have   been   recovered;  to 

500  *wit,  the   deceptious   conduct  of  Wil- 


son, in  making  the  contract  with  New- 
ton ;  I  am  therefore  still  of  opinion, 
that  that  judgment  should  also  be  reversed, 
which  is  the  unanimous  opinion  of  the 
Court,  though  on  a  different  ground  by  one 
of  the  Judges. 

Wednesday,  May  17th.  Final  judgments 
were  given  in  both  causes. 

In  the  case  of  Cooke  v.  Wise,  the  en^ 
was,  **that  the  judgment  of  the  District 
Court  be  reversed;  that  the  judgment  of 
the  Hustings  Court  was  correct  on  its 
merits,  but  that  there  is  error  in  allowing- 
interests  by  way  of  damages,  on  the  amount 
of  the  rent  due,  inasmuch  as  the  plaintiff, 
now  appellee,  as  a  landlord,  had  his  remedj 
by  distress,  if  he  had  not  deprived  himself 
of  such  remedy  by  his  own  act;*'  therefore, 
&c.  that  judgment  to  be  also  reversed,  and 
the  cause  to  be  **sent  to  the  Superior  Court 
of  Law,  directed  to  be  held  in  Fairfax 
County,  for  that  Court  to  set  aside  the 
Jury's  verdict,  and  to  award  a  new  trial  of 
the  issue,  unless  the  appellee  shall  release 
the  damages  assessed  by  the  Jury,  and  con- 
sent to  take  a  judgment  for  the  debt  fonnd 
by  the  verdict  to  be  due  to  him,  and  paj 
the  defendant,  now  appellant,  his  costs, 
expended  by  him  in  the  said  Hustings 
Court.** 

In  Newton  v.  Wilson,  the  following  entry 
was  made:  *'that  the  judgment  of  the  Dis- 
trict Court  was  erroneous,  in  this,  that  the 
Court  refused  to  permit  the  defendant's, 
now  appellant*s,  evidence  to  prove  that  the 
miller  in  the  declaration  mentioned,  is  a 
black  man,  who  nad  been  held  as  a  slave, 
by  the  plaintiff,  now  appellee,  and  that  he, 
by  deed  bearing  date  the  14th  of  March, 
1800,  and  recorded  in  the  County  Court  of 
Buckingham,  had  actually  emancipated  the 
said  slave,  and  that  the  said  miller,  so 
emancipated,  shortly  after  the  commence- 
ment of  the  said  lease,  and  before  the  expi- 
ration of  the  first  year,  refused  to  serve  the 
appellant,  and  actually  left  his  em- 
501  ployment,  *and  would  not  return  to 
it  again ;  and  also  in  giving  judgment 
for  interest  assessed  by  the  Jury,  by  way 
of  damages  for  the  detention  of  the  said 
debt.*'  Judgment  reversed;  verdict  s^ 
aside ;  and  a  new  trial  awanled ;  with  in- 
struction *'that  the  defendant,  now  appel- 
lant, is  to  be  allowed  to  give  any  special 
matter  in  evidence,  respecting  the  said 
miller,**  &c.  and  that  *'no  interest  is  to  be 
allowed  by  way  of  damages,  on  the  sum  to 
be  found  due  for  the  rent. 

Note.  On  the  point  of  the  apportionment 
of  the  rent,  the  Judges  were  unanimous ;  bat 
on  the  question  of  interest  for  rent*arrear, 
JUDGE  ROANE  dissented. 


Scott  V.  Adams. 

Saturday.  April  »tb,  1809. 

New  Parties— Constrnction  of  Rul«.— Consiruction  of 
tbe  rule,  as  to  allowlnir  one  term  to  prepare  for 
trial,  after  new  parties  are  made. 

Appeal*— Death  of  Appellee— Reversal— Notice  t»  Ap- 
pellant.*—Where  tbe  appellee  dies  the  Court  wUl 
not  take  up  tbe  appeal.  In  tbe  name  of  his  execn- 
tors.   without   ffivinff  the  appellant  notice  of  a 


(a)  7  Bac.  Abr. 

(b)  2  Call.  253. 
(c>  2  Call.  419. 


*See  monoffraphic  note  on  "Appeal  and  Error" 
appended  to  Hill  v.  Salem,  etc.  Turnpike  Oo.,  I  Rob. 
268. 
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scire  facias:  especially  where  a  ffreat  lenfftb  of 
time  has  elapsed  since  the  appeal. 

This  appeal  was  docketed  in  October, 
1804,  and  was  from  a  judgment  on  a  forth- 
coming bond. 

The  appellee  being  dead,  and  no  ap- 
pearance having  been  entered  for  him  or 
his  representatives,  George  K.  Taylor  moved 
to  take  np  the  cause  as  a  delay  case,  in  the 
name  of  the  executors,  and  have  the  judg- 
ment affirmed. 

But,  by  the  whole  Court,  the  case  comes 
within  the  reason  of  the  rule  adopted  at  the 
October  term,  1808,  (a)  which  allows  one 
term  after  new  parties  made,  to  prepare  for 
trial.  Besides,  from  the  length  of  time 
which  has  elapsed  since  the  appeal  was 
prayed,  without  any  steps  having  been 
taken  by  the  appellee,  or  his  representa- 
tives, it  is  possible  that  the  debt  may  have 
been  paid  by  the  appellant. 

Motion  to  take  up  the  appeal  denied ;  and 
scire  facias,  to  revive,  in  the  name  of  the 
executors  of  the  appellee  awarded. 
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Saturday.  April  29th.  1809. 
Amendmeats-Wheii  Writ  May  Be  Referred  to.*— If 

the  damages  be  laid  hiffh  enougrh  in  the  writ. 
thoufTh  the  Jary  find  more  than  are  laid  in  the 
declaration,  the  writ  may  be  referred  to  for  the 
purpose  of  amendment,  and  the  judgment  will 
be  sustained. 

An  appeal  from  a  judgment  of  the  Dis- 
trict Court,  held  at  King  and  Queen  Court- 
Houae. 

The  appellee  brought  an  action  on  the 
case,  against  the  appellants,  (who  were 
joint  owners  of  a  schooner,)  as  common 
carriers,  for  a  quantity  of  wheat  dam- 
aged on  board  their  vessel,  on  the  voy- 
age from  Virginia  to  Baltimore,  in  Mary- 
land. The  damages  were  laid  in  the  writ, 
at  2,500  dollars,  but  in  the  declaration,  at 
250  dollars  only.  Verdict  for  3591.  10s. 
damages,  and  281.  10s.  8d.  interest,  and 
judgment  accordingly. 

On  the  authority  of  the  case  of  Hook  v. 
Turnbull,(b)  it  was  held  that  the  writ 
might  be  referred  to  for  the  purpose  of 
amendment;  and  the  damages  laid  therein 
being  sufficiently  large,  judgment  was 
affirmed  by  the  whole  Court. 

Wickham,  for  the  appellee. 


(a)  See  ante.  p.  270. 

*IHuBaffe5— Verdict  In  Excess  of  Ad  Dsmnan^-Refer. 
ence  to  Writ.— On  this  question,  the  principal  case  is 
cited  in  foot-note  to  Hook  v.  Turnbnll,  6  Call  85. 

In  Clarke  V.Ohio  River  R.  Co.,  89  W.  Va.  789.  20  S. 
£.  Rep.  096,  it  is  said:  ''The  fourth  assismment  of 
error  is  that  the  court  erred  in  allowingr  plaintiff  to 
amend  his  declaration  by  insertingr  affain  therein  a 
claim  of  Sl.OOO  damagres,  marked  'No.  l.*  This  claim 
had  been  by  the  court  stricken  from  the  declara- 
tion, and  it  was  afterwards  reinserted.  It  was 
only  an  amendment.  It  was  properly  in  the  decla- 
ration, and  the  court  erroneously— it  is  said  inad- 
vertently—struck it  out.  But  it  Is  said  its  addition 
made  the  damages  claimed  sum  up  beyond  the 
amount  claimed  in  the  ad  damnum  clause  at  the 
clone  of  the  declaration.  I  think  this  made  no 
difference*  The  amount  recovered  was  less  than 
the  amount  claimed  by  writ  or  declaration.  The 
specification  of  items  of  damagres  may  exceed  the 
Hum  named  in  the  conclusion  of  tbe  declaration. 
Tafisey  v.  Church.  89  Am.  Dec.  65;  Merrill  v.  Curtis, 
h7  Me.  15S:  Palmer  v.  Mill,  3  Hen.  <ft  if.  502;  1  Bart 
Law  Pr.  328:  4  Minor,  Inst  1158.*'  See  monographic 
not4'  on  "Amendments"  appended  to  Snead  v.  Cole- 
man. 7  Gratt.  800. 

(b)  May.  1806,  MS.  and  see  2  Hen.  &  Munf.  457, 
where  the  same  case  is  referred  to  by  Judge 
TucKSB.  in  fflviuff  his  opinion  in  the  case  of  Craff- 
hiU  and  others  v.  Pave,  Gov.  Ac, 


Bates  V.  Hoi  man.  Executor  of  Bates. 

April,  1800. 

WUIs^Revocatloa«-Codlcll-Cue  at  Bar.-A  testa- 
tor made  a  will,  in  due  form  of  law,  to  which  he 
afterwards  subjoined  a  codicil:  he  then  made  a 
second  will,  and  annexed  a  postscript  to  it.  by 
«rhich  he  "revoked  all  former  wills,"  and  signed 
the  postscript;  the  second  will  was  cancelled  by 
cuttingr  his  name  out  from  the  body  of  It,  but  leav- 
ingr  the  x>ostscript  with  his  name  subjoined^to  it. 
This  paper  was  carefully  preserved  by  the  testa- 
tor, as  also  his  first  will:  both  of  which  were  found 
after  his  death:  held  that  the  postscript  to  the 
second  will  was  a  substantive  revocation  of  the 
first  will,  and  that  the  cancellingr  of  the  second 
will  did  not  necessarily  cancel  the  postscript  also, 
so  as  to  set  up  the  first,  as  the  will  of  the  testator. 

5anie— Sane— Parol  Evidence.— Parol  evidence  is 
admissible  in  such  cases,  to  shew  the  situation  of 
the  testator,  and  quo  animo,  the  cancellation 
was  made. 

Charles  Fleming^  Bates,  attorney  at  law, 
at  that  time  an  unmarried  man,  on  the  16th 
of  November,  1799,  made  the  following 
will:  ** It  is  the  earnest  request  of  C.  F. 
Bates,  that  George  Holman  (his  most  par- 
ticular friend)  will  take  upon  himself  the 
burden  of  the  execution  of  this  instrument, 
which  is  intended  for  the  last  will  and 
503  testament  *of  the  subscriber,  and  that 
he  will  hold  all  the  property  of  which 
the  subscriber  may  die  possessed,  an:S  not 
otherwise  disposed  of,  in  trust  for  the  ben- 
efit of  the  family  of  Thomas  F.  Bates,  and 
principally  for  the  benefit  of  Caroline  M. 
Bates,  and  under  her  own  free  and  particu- 
lar control,  so  long  as  she  continues  the 
wife  or  widow  of  the  said  Thomas  F.  Bates ; 
and  if  she  should  marry  again,  and  be  in 
need  of  any  thing,  then  to  such  proportion 
as  the  said  trustee  in  his  judgment  shall 
think  right,  not  exceeding  one-third  of  the 
estate  of  the  subscriber ;  and  at  the  death 
or  marriage  of  the  said  Caroline,  the  un- 
appropriated remnant,  if  any,  to — equally 
among  the  children  of  Thomas  F.  Bates, 
except  that  Isaac,  my  slave,  shall  be  free, 
at  all  events,  at  twenty -one  years  of  age ; 
and  my  slave  Charlotte  shall  also  be  free  at 
eighteen  years  of  age.  And  if  George 
Holman  carry  this  into  effect,  he  shall  use 
his  discretion  as  to  the  mode  of  making  the 
estate  command  the  greatest  value,  and 
shall  have  ten  per  centum  for  his  trouble. 
In  testimony  whereof  I,  Charles  F.  Bates, 
have  hereunto  affixed  my  name  and  seal,  at 
Belmont,  this  sixteenth  day  of  November, 
one  thousand  seven  hundred  and  ninety- 
nine. 

(seal.)  **Ch.  F.  Bates." 

On  the  23d   of    September,    1801,    be    an- 
nexed   a    codicil    to   tbe  above  will,  in  the 
following  words: 
**Codicil. 

'^I  wish  the  balance  of  the  purchase  money 
of  Belmont  to  be  raised  by  my  said  execu- 
tor, as  soon  as  possible,  from  the  debts 
due  me,  and  a  title  made  to  my  said  execu- 
tor, as  trustee,  in  like  manner  as  of  the 
personal  estate :  and,  as  to  Isaac  and  Char- 
lotte, I  revoke  to,  preceding  part  of  my 
will,  but  not  as  to  any  thing  else. 
''September  23d,  1801. 

(seal.)  "Ch.  F.  Bates." 

On  the  2d  of  September,    1803,    he    made 
another  will,  as  follows : 
504         **  'The  last  will  and  testament  of  Ch. 

•The  principal  case  is  cited  In  foot-notes  io  Glass- 
cock V.  Smither.  I  Call  479;  Yerby  v.  Yerby,  8  Call  334. 
See  monographic  note  on  *' Wills." 


3HEN.&M. 


VlHGINIA  RBPOXTS,  AnKOTATED. 


606  507 


F.  Bates,  written  with'  hia  own  band, 
at  Richmond,  the  second  day,  of  September, 
1803." 

'*My  most  ardent  wish  is  to  render*  my 
mother  happy  and  easy  during^  life;  also 
my  father,  and  all  his  children,  as  long  as 
they  or  any  of  them  continue  in  his  family, 
remain  single,  or,  in  the  discretion  of  my 
executor,  shall  need  assistance ;  for  effect- 
ing which  purpose,  I  appoint  my  executor 
trustee  of  all  my  estate,  both  real  and  per- 
sonal, to  manage  at  his  discretion,  in  such 
manner  as  he  think  best;  but  not  to  be  at 
liberty  to  sell  my  real  property,  or  any  part 
thereof.  I  desire  all  debts  which  appear  due 
by  my  books  to  be  paid,  and  no  others,  un- 
less proved  by  law.  After  the  death  of  my 
father  and  mother,  and  the  arrival  to  age  of 
twenty -one  years  of  my  brother  Edward, 
which  ever  shall  happen  last,  I  desire  the 
whole  of  my  estate  not  otherwise  particu- 
lar******sed,  (1)  to  go  to  my  brothers  and 
*******,  (2)  equal  proportions,  and  if  any  be 
dead,  to  the  proper  heirs  of  the  deceased,  I 
desire  that  E^dward  Bates  be  schooled  at  my 
expense,  and  brought  up  at  the  discretion 
of  my  father,  on  my  estate.  I  give  my  two 
sisters,  Anna  and  Caroline  Matilda,  one 
hundred  doUars  each,  to  be  paid  as  soon  as 
my  executor  shall  be  able  to  pay  it,  without 
injury  to  my  creditors.  If  my  sister  Mar- 
garet shall  be  single  at  my  death,  or  mar- 
ried to  a  man  worth  less  than  three  thou- 
sand dollars,  I  give  her  one  hundred  dollars, 
to  be  paid  as  soon  as  possible. 

^*I  have  a  daughter  called  Clemensa,  at 
Walter  Keeble*s,  in  Cumberland,  I  declare 
her  to  be  free  to  every  right  and  privilege 
which  she  can  enjoy  by  the  laws  of  Vir- 
ginia. I  most  particularly  direct,  that  she 
be  educated  in  the  best  manner  that  ladies 
are  educated  in  Virginia.  I  give 
505  *her  my  lot  in  the  town  of  Carters- 
ville,  and  three  hundred  dollars,  to  be 
laid  out  at  interest,  renewed  yearly,  and 
paid  when  she  marry  or  come  of  age.  I  ap- 
point George  Holman  my  sole  executor,  and 
I  trust  he  will  not  refuse  to  act. 

**I  revoke  all  other  wills 
heretofore  made  by  me. 

**C.  F.  Bates. '» 
[Here  the  testator's   name    was   cut  out, 
nearly  in    the   shape   of   a    coffin,    leaving 
some  parts  of  the  letters  visible.] 

These  two  wills,  and  the  codicil  to  the 
first,  were  proven  to  have  been  wholly  in 
the  hand-writing  of  the  testator. 

The  first  will  and  codicil  was  folded  up  in 
the  form  of  a  letter,  sealed  with  three  seals, 
and  addressed  to  '^Caroline  M.  Bates," 
which  was  the  name  of  the  testator's 
mother,  with  whom  it  was  deposited. 

The  second  will  was  folded  up  and  in- 
dorsed ^^C.  F.  Bates's  will,"  and  was  laid 
away  smoothly  in  a  small  box,  with  other 
papers,  and  curious  pieces  of  coin,  and  de- 
posited in  a  trunk. 
Both  the  superscription   on  the  first  will, 


(1)  The  letters  wanting  are  **ly  dlspo."  They 
were  cancelled,  by  cuttlngr  out  the  name  of  the  tes- 
tator on  the  opposite  side  of  the  will.— Note  in  Orig- 
inal Edition. 

(2)  The  words  "sisters  in,"  are  supposed  to  have 
been  orisrlnally  inserted,  but  cut  out,  by  the  same 
act  which  produced  the  obliteration  above  men- 
tioned.---Note  in  Original  Edition. 


and  the  indorsement  on  the  second,  was 
written  by  the  testator. 

The  €rst  will  was  written  on  a  sheet  of 
letter  paper,  and  the  whole  of  it  is  con- 
tained on  the  first  page,  except  the  words 
'* trouble.  In  testimony  thereof  I,  Ch.  F. 
Bates,  have  hereunto  affixed  my  name  and 
seal,  at  Belmont,  this  sixteenth  day  of  No- 
vember," &c.  After  which  follows  the 
codicil,  as  above  inserted,  which  does  not 
occupy  the  whole  of  the  second  page. 

The  second  or  cancelled  will  was  written 
on  half  a  sheet  of  letter  paper,  folded  so  as 
to  form  four  pages  of  equal  size.  The  will 
occupies  the  whole  of  the  first  and  second 
pages,  and  concludes  so  near  the  bottom  of 
the  second  page  that  there  is  not  more 
than  room  enough  to  write  the  name  of  the 
testator,  and  the  postscript ;  which  last  ap- 
pears to  be  written  with  rather  a  smaller 
hand,  and  with  the  lines  closer  together, 
than  the  body  of  the  will.  The  will 
506  and  the  ^postscript  seem  to  be  writ- 
ten with  the  same  pen  and  ink.  In 
cutting  out  the  name  of  the  testator,  the 
letters  and  words  which  occupied  the  places 
in  the  original  on  the  opposite  side  of  the 
paper,  now  marked  with  stars,  were  also 
cut  out. 

The  first  will,  with  the  codicil  annexed, 
was  offered  for  probate  in  the  District  Court 
of  Richmond,  by  George  Holman,  the  ex- 
ecutor therein  named ;  which  was  opposed 
by  Mary  Heath  Bates,  widow  of  the  testa- 
tor, who  produced  the  second  will  with  the 
?ostscript,  as  a  revocation  of  the  first. 
'he  District  Court  established  the  first  as  the 
will  of  Charles  F.  Bates,  from  which  judg- 
ment an  appeal  was  taken,  by  the  widow, 
to  this  Court. 

In  addition  to  the  testimony  arising^ 
from  the  face  of  the  papers,  a  variety  of 
parol  evidence  was  introiduced,  in  the  Conn 
of  Appeals. 

It  was  admitted  that  Charles  F.  Bates 
was  married  on  the  28th  of  Mav,  1806,  and 
died  on  the  30th  of  May,  1808. 

Edward  Boiling,  a  witness,  proved,  that 
about  three  or  four  weeks  before  the  death 
of  the  testator,  he  was  in  his  company,  and 
the  conversation  turned  on  the  subject  of 
wills.  Mr.  Bates  said  it  was  inexcusable 
for  a  man  not  to  keep  a  will  by  him,  par- 
ticularly a  man  in  his  situation ;  that  he 
was  determined  not  to  be  without  one  many 
days;  Ikhat  no  business  should  prevent  it; 
and  that  he  had  rather  die  intestate,  than 
not  write  his  will  himself.  In  answer  to 
interrogatories,  the  witness  further  stated, 
that  this  conversation  took  place  at  Mr. 
Bates's  own  house  and  that  Mr.  Bates  had 
had  a  child  born  during  his  marriage  with 
the  present  appellant,  but  that  he  had  been 
informed  it  was  born  dead. 

William  Gray,  another  witness,  was  at 
the  house  of  the.  testator  about  twelve  or 
fifteen  days  before  his  death ;  he  was  then 
in  good  health,  and  requested  the  witness 
to  walk  with  him  to  the  family  burying- 
ground,  observing,  at  the  same  time,  that 
he  wished  to  consult  him  as  to  the  best 
mode  of  inclosing  it.  While  at  the  grave- 
yard, a  conversation  ensued,  as  to  thensnal 
ceremony  at  the  burial  of  the  dead ;  when 
the  testator  observed,  that  he  was 
507      pleased  *with  the  masonic,  and  wished 
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^o  be  buried  in  that  way.  The  wit- 
ness asked  him  whether,  if  he  should  be 
the  longest  liver,  he  should  take  notice  of 
-what  he  had  said,  and  cause  him  to  be 
l>uried  with  those  ceremonies.  He  replied 
no;  it  was  unnecessary,  as  he  intended  to 
leave  instructions  to  that  effect  in  his  will. 
Being  interrogated,  the  witness  said, 
that  the  testator  did  not  say  whether  he  had 
a  will  by  him  or  not ;  that  his  child  was 
born  in  his  life-time,  but  it  was  always 
understood  to  have  been  born  dead;  that 
the  cancelled  will  was  found  in  a  little  box, 
in  a  trunk,  carefully  laid  away  with  other 
papers,  in  which  box  there  were  also  several 
carious  pieces  of  coin,  of  gold,  silver  and 
copper ;  but  there  was  no  other  circumstance 
inducing  an  opinion  that  it  was  carefully 
laid  away,  except  that  it  was  smoothly 
placed  in  the  situation  above  mentioned; 
that  the  testator  was  one  of  the  most  pre- 
cise and  methodical  men  in  the  world ;  that, 
daring  the  early  part  of  his  illness,  the 
witness  believed  him  to  have  been  in  a  sit- 
aation  to  have  dictated  a  will,  though  not 
to  have  written  it  himself;  but  in  the  latter 
part  of  his  illness  he  did  not  believe  him  to 
have  been  capable,  being  sometimes  de- 
ranged, and  talking  rather  wild ;  that  the 
testator  expressed  no  wish,  in  the  hearing 
of  the  witness,  to  make  a  will,  during  his 
illness,  in  the  early  part  of  which  he  did 
not  appear  to  be  very  sick,  but  was  so  af- 
terwards; that  the  witness  had  been  called 
on,  in  his  neighbourhood,  to  write  one  will, 
and  that  very  eminent  counsel  resided  about 
ten  or  twelve  miles  from  the  testator;  but 
that  he  had  heard  the  testator  say,  that  he 
preferred  writing  his  own  will;  that  the 
trunk,  in  which  the  cancelled  will  was 
found,  was  such  as  is  usually  kept  in  a 
house,  being  larger  than  a  travelling  trunk; 
that  the  witness  had  no  reason  to  suppose 
the  testator  apprehended  immediate  death, 
in  the  early  part  of  his  sickness,  as  he  did 
not  appear  to  be  very  ill ;  and,  that  during 
the  whole  of  his  illness,  he  never  said  any 
thing,  in  the  presence  of  the  testator,  about 
his     having     a    will,    or    his    wishing    to 

make  one. 
508  *Winifred  Heath,   another  witness, 

was  at  Mr.  Bates's,  during  his  last 
illness,  and  heard  him  express  a  wish  that 
he  had  a  good  will ;  at  other  times,  he  said 
he  wished  some  person  could  make  him  a 
good  will.  In  a  conversation  between  the 
witness,  and  the  mother  of  the  testator, 
about  his  illness,  Mrs.  Bates  said,  she 
wondered  if  Charles  had  a  will,  to  which  the 
witness  replied,  she  had  heard  him  say  that 
he  wished  he  had  a  will.  His  mother  ob- 
served, that  he  used  to  keep  a  will  by  him, 
before  he' was  married;  that  he  had  made 
one  and  given  it  to  her  to  keep,  and  that, 
afterwards,  he  took  it  from  her,  but  whether 
he  returned  it  or  not,  she  could  not  tell.  He 
then  made  another  will,  and  gave  it  to  his 
mother ;  and  after  his  marriage,  as  she  told 
the  witness,  (to  the  best  of  the  witness's 
recollection,)  he  asked  her  for  it,  and  took 
it  and  cut  his  name  out.  At  another  time, 
her  son  Charles  said,  mother,  are  you  sure 
you  gave  up  that  will?  and  she  answered, 
yes  I  Mrs.  Bates,  then  pausing,  turned  to 
her   daughter    Sally,    and  said,    Sally,  are 


you  sure  that  I  gave  up   that  will?  and  she 
answered,  yes,  mother,  you  did. 

On  being  cross-examined,  the  witness 
said,  that  the  above  conversation  passed 
during  the  last  illness  of  the  testator,  who 
was  sick  for  eight  days  only ;  that  he  was, 
at  that  time,  extremely  ill,  and  tiot  in  his 
senses;  that  he  was  a  very  affectionate  son, 
but  the  witness  had  never  heard  him  say 
any  thing  about  making  a  provision  for  his 
mother;  that  he  was  often  delirious,  but 
not  so  when  he  made  the  observations  about 
his  will,  which  was  about  the  middle  part 
of  his  illness ;  that  the  day  after  the  death 
of  the  testator,  a  conversation  took  place 
between  Mrs.  Bates,  the  mother,  and  Mrs. 
Bates,  the  widow,  when  old  Mrs.  Bates 
asked  her  son's  widow  what  she  intended 
to  do?  whether  she  intended  to  administer 
on  the  estate?  To  which  she  replied,  that 
she  did  not  know,  but  would  consult  her 
friends.  Old  Mrs.  Bates  said,  that  she 
wished  Charles  had  made  a  will ;  and  her 
daughter-in-law  said,  that  the  law  provided, 
and  she  would  have  her's  during  her  life, 
and  after  she  was  dead  she  would  not  want 
it.  Old  Mrs.  Bates  said,  it  would 
509  have  *been  more  satisfaction  to  have 
had  it,  to  do  as  she  pleased  with  it ; 
that  old  Mrs.  Bates  was  with  her  son  the 
greater  part  of  his  illness,  and  bore  his 
death  with  great  fortitude;  and  that  his 
death  was  not  apprehended  till  about  two 
days  before  he  died ;  that  Mr.  Bates's  child 
was  born  about  six  or  seven  weeks  before 
his  death,  and  was  born  dead. 

William  Miller,  another  witness,  was 
present  when  the  first  will  was  found.  It 
was  found  by  Miss  Matilda  Bates,  in  a 
part  of  the  house  occupied  by  her  mother, 
old  Mrs.  Bates,  and  brought  into  the  room 
open,  where  she  and  the  witness  were.  On 
Miss  Matilda's  handing  it  to  her  mother, 
she  asked  what  it  was?  and  was  told  it  was 
a  will.  She  then  asked  her  daughter  what 
she  handed  it  to  her  for ;  and,  looking  upon 
it,  let  it  drop  from  her  eyes.  The  witness 
did  not  know  by  whom  the  seals  of  the  will 
were  broken,  but  they  were  so  when  the 
paper  was  handed  by  Miss  Matilda  to  her 
mother;  that  old  Mrs.  Bates  appeared  to  be 
much  affected  when  she  saw  the  will,  and 
seemed  as  if  she  would  faint,  and  one  of 
her  daughters  stepped  up  to  her  and  fanned 
her;  but  the  witness  could  not  tell  whether 
this  appearance  was  the  effect  of  surprise, 
of  satisfaction,  or  of  grief.  This  will  was 
found  after  administration  had  been  granted 
on  the  estate,  and  after  the  other  will, 
with  the  name  cutout,  had  been  discovered. 

William  Clarkson,  another  witness, 
proved  that  the  child  <:lemensa  appeared  to 
be  an  object  of  the  testator's  affection ;  that 
he  put  it  with  the  witness  to  board,  on  the 
last  day  of  October,  1805,  and  it  was  then 
living  at  the  house  of  the  witness;  that  the 
testator  furnished  it  with  clothes,  and  reg- 
ularly paid  its  board;  that  when  he  brought 
the  child  to  the  witness's  house,  he  told  him 
that  her  father's  name  was  George  Alexan- 
der Stevens  Trueheart ;  that  she  was  then 
about  four  years  old,  and  when  she  was 
eight  he  intended  to  send  her  to  Bethlehem 
College,  in  Pennsylvania,  till  her  education 
should   be    as    complete    as   any  lady's  in 
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would  make  her  fortune  at  least  five 
hundred  pounds. 

Frederick  Woodson,  was  a  near  relation 
of  the  testator's,  and  had  had  repeated  con- 
versations with  him  on  the  subject  of  his 
wills,  until  a  short  time  before  his  death. 
In  the  springy  of  the  year  preceding  his 
death,  he  was  at  the  house  of  the  witness, 
and  speaking  of  his  wills,  he  observed, 
that  he  had  a  will,  which  he  wrote  many 
years  ago,  but  that  he  did  not  like  it,  and 
would  make  another  in  a  very  short  time; 
that  he  was  at  the  house  of  the  witness 
monthly,  or  oftener,  having  usually  lodged 
there  while  attending  an  ad jacent  Court,  in 
which  he  practised  the  law ;  and  that  the 
latter  conversation  was  shortly  before  his 
death.  He  told  the  witness,  that  he  did  not 
approve  of  the  will  he  had,  and,  in  making 
another,  he  meant  to  make  his  mother  in- 
deperdent,  in  some  degree;  he  meant  to 
give  her  something  at  her  own  disposal, 
but  did  not  tell  the  witness  what  it  was. 
This  was  one  among  several  conversa- 
tions had  with  the  witness  about  that  time, 
and  arose  from  his  finding  fault  of  the  tes- 
tator's conduct  with  respect  to  his  mother ; 
in  not  taking  that  care  of  her  which  he  ought 
to  have  done,  as  the  witness  had  been  in- 
formed. It  was  a  kind  of  admonition  or 
reprimand  from  the  witness,  which  he 
often  repeated. 

In  answer  to  interrogatories,  the  wit- 
ness said,  that  he  understood  from  the 
testator,  that  his  second  will  was  can- 
celled, and  that  his  first  will  was  then 
in  existence,  and  in  the  keeping  of  his 
mother,  but  that  he  did  not  like  it;  that 
one  reason  for  his  disapproving  of  the  will, 
was,  that  it  did  not  sufficiently  provide  for 
his  mother;  the  other  was,  that  the  prop- 
erty was  in  some  measure  incumbered, 
which  the  witness  understood,  from  hearing 
the  will  read,  was  tne  control  given  over  it 
to  the  executor;  that  when  he  heard  that 
Charles  F.  Bates  bad  died  intestate,  he 
supposed  the  will  had  been  destroyed ;  and 
never  had  any  conversation  with  any  of 
the  family  about  it,  till  after  it  had  been 
found ;  that  he  was  induced  to  give  the  repri- 
mand to  his  relation,  from  having  heard, 
that,  of  late  years,  and  since  his  mar- 
511  riage,  *he  had  not  treated  his  mother 
well;  that  he  understood,  from  the 
testator,  that  his  second  will  was  destroyed, 
but  not  in  what  particular  way;  that  he 
was  informed  of  this,  before  the' conversa- 
tions last  had  on  that  subject ;  and  that  he 
understood  him,  that  his  first  will  was  in 
force,  and  in  the  keeping  of  his  mother. 

Larner  Bradshaw  stated,  that,  in  May, 
1805,  when  Thomas  F.  Bates,  father  of  the 
testator,  died,  the  witness  was  in  company 
with  the  testator,  who  informed  him  that 
he  had  made  a  will,  taking  care  of  his 
mother.  He  repeated  the  same  declaration, 
in  the  month  of  February  or  March,  before 
he  died.  What  led  to  the'  last  conversation 
was  some  difference  which  had  taken  place 
in  the  testator's  family;  when  he  told  the 
witness  how  much  he  was  disturbed ;  and 
that  he  had  made  a  will,  and  taken  care 
of  his  mother;  and  that  all  the  people  in 
the  world  should  not  prevent  it. 

Charles  Hopkins  had  lived  in  the  family 
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ceding  his  death.  In  consequence  of  the 
will  of  the  witness's  father,  the  conversa- 
tion turned  on  the  subject  of  wills.  Mr. 
Bates  told  the  witness  that  he  had,  for  a 
number  of  years,  always  kept  a  will  bj  him 
and  he  always  condemned  it  in  others  not 
to  keep  a  will  by  them.  The  witness  had 
had  other  conversations  with  him  to  the 
same  effect ;  and  understood  him  as  having 
then  a  will  by  him. 

Christopher  Anthony,  the  last  witness 
introduced,  had  had  a  conversation  with 
Mr.  Bates  on  the  subject  of  his  will,  but 
could  state  nothing  as  to  the  time  with  cer- 
tainty. Mr.  Bates  mentioned  to  the  witness 
that  he  had  always  kept  a  will  by  him,  and 
told  him  whom  he  had  '\ppointed  his  execu- 
tor, who  was  Major  Holman,  named  in  the 
will  produced. 

On  being  interrogated,  he  said,  that 
nothing  else  material  passed  between  him 
and  Mr.  Bates,  on  the  subject,  except  that 
he  said  he  should  not  die  intestate. 
512  The  witness  had  *been  acquainted 
with  Mr.  Bates  for  about  seven  years, 
and  thinks  this  conversation  took  place 
about  the  time  of  his  marriage,  whether 
before  or  after,  the  witness  could   not  say. 

This  cause  was  very  elaborately  argued,  in 
November,  1808,  by  George  K.  Taylor  and 
Hay,  for  the  appellant,  and  by  Call,  Wirt 
and  Randolph,  for  the  appellee;  and  again 
in  April,  1809,  by  the  same  counsel  for  the 
respective  parties,  with  the  addition  of 
Wickham,  for  the  appellant.  To  notice  the 
whole  ground  taken  by  counsel,  in  argu- 
ment, in  commenting  on  the  evidence,  and 
animadverting  on  the  situation  of  the  tes- 
tator and  his  connexions,  from  which  an 
inference  might  be  drawn  whether  he 
meant  to  leave  a  will,  or  to  die  intestate, 
would  of  itself  form  materials  for  a  volume. 
It  must  suffice  briefly  to  mention  the  lead- 
ing points  of  law,  relied  on  by  both  par- 
ties, with  the  authorities  cited  to  support 
them. 

For  the  appellant,  and  in  support  of  an 
intestacy,  it  was  contended,  1st.  that  the 
postscript  annexed,  to  the  second  will  was, 
of  itself,  a  substantive  revocation,  in 
writing,  of  the  first  will,  within  the  mean- 
ing of  the  act  of  Assembly,  which  requires 
nothing  more  than  a  written  declaration, 
as  one  of  the  modes  of  revoking  a  will, (a) 
and  that  the  care  with  which  C.  F.  Bates 
preserved  this  paper,  it  being  deposited 
among  his  most  curious  coins,  when  he 
could  as  easily  have  destroyed  the  whole 
paper,  as  cut  his  name  out  of  a  part,  was 
conclusive  proof  that  he  meant  it  to  operate 
as  a  revocation  of  his  first  will. 

2.  Admitting  the  second  will  to  have  been 
wholly  revoked,  still,  although  it  might  be 
true,  in  general,  that  the  cancelling  of  a 
second  will  would  set  up  the  first,  yet  the 
rule  did  not  apply  where  the  second  will  con- 
tained a  clause  of  revocation,  and  that  parol 
testimony,  of  the  intention  to  revoke,  was 
inadmissible.  On  the  part  of  the  appellant 
the  following  authorities  were  relied 
on:  Powell  on  Devises,  549,  551; 
513  *Cowp.  53,  in  Burtonshaw  v.  Gilbert; 
Toller's  Law  of  Executors,  18;  Doug. 
39,  in  Brady   v.    Cubitt ;  3  Call,  334,  Ycrby 


(a)  Rev.  Code.  7. 1,  c  92.  s.  3,  p.  100. 


3  Atk.  798;  3  Cora.  Dig.  9;  7Bac.  Abr.  755; 
Gwil.  edit.  Powell  on  Devises,  449,  535,  666 ; 
2  Johnson's  N.  Y.  Rep.  31,  Jackson,  ex 
dem.  Coe  and  others,  v.  KnifPen ;  Roberts 
on  Stat  Frauds,  465 ;  3  Atk.  552. 

For  the  appellee,  and  in  favour  oi  the 
first  will,  it*  was  insisted,  1st.  That  the 
second  will  and  postscript  annexed,  was 
one  entire  instrument,  made  at  the  same 
time  with  the  will  itself;  was  usually  in- 
serted in  all  wills  as  a  mere  matter  of  form ; 
and  that,  by  cancelling  the  second  will,  the 
first  was  set  up  of  course.  2.  That  it  made 
no  difference  whether  the  second  will  had 
a  clause  of  revocation  or  not,  the  opinion 
of  Powell  to  the  contrary  notwithstanding, 
which  was  not  supported  by  the  authorities 
cited  by  him ;  and  that  the  preservation  of 
the  second  will,  by  the  testator,  was  prob- 
ably the  mere  effect  of  singularity ;  for  if 
he  had  really  intended  to  revoke  the  second 
will,  he,  being  a  lawyer,  would  have  done 
it  by  some  act  less  equivocal  than  by  a 
postscript,  consisting  of  nine  words  only, 
annexed  to  a  cancelled  will ;  and  that  parol 
evidence  was  clearly  admissible,  to  shew 
the  intention  to  revoke.  The  authorities 
relied  on  by  the  appellee's  counsel,  were 
the  following :  4  Burr.  2512,  Goodright,  ex 
dem.  Glazier  v.  Glazier,  as  expressly  in 
point;  Doug.  40,  per  Duller,  J.,  in  Burton- 
shaw  V.  Gilbert,  2B1.  Com.  449,  1  P.  Wms. 
343;  Onions  v.  Tyrer,  Loft.  575,  in  Har- 
wood  V.  Goodright,  1  Ves.  187;  Willet  v. 
Sandford,  2  Ves.  243;  Fuller  v.  Hooper; 
Roberta  on  Stat.  Frauds,  38;  6  Cruise's 
Digest,  (Riley's  edit.)  80,  85. 

JUDGE  TUCKER  delivered  the  follow- 
ing opinion,  on  the  first  argument. 
514  *This  case  has  been  very  ably  and 
elaborately  argued  by  the  counsel  on 
both  sides.  A  great  deal  has  been  paid 
upon  the  evidence,  and  not  a  few  remarks 
have  been  thrown  out  on  the  conduct  of  the 
parties.  The  testimony  in  my  opinion  may 
well  be  reconciled :  all  the  witnesses  appear 
to  be  persons  of  clear  understandings  and 
respectable  characters:  they  all  speak  of 
conversations  with  the  testator  at  different 
times,  and  in  dlfi^erent  places,  and  all  those 
conversations  (except  the  few  words  which 
one  of  the  witnesses  heard  him  say  during 
hif)  last  illness,  expressing  a  wish  that  he 
had  a  good  will,  or  that  he  had  somebody 
to  write  a  good  will  for  him)  happened 
while  he  was  in  perfect  health,  and  in  the 
prime  of  life;  although,  as  it  turned  out, 
he  was  within  a  few  weeks  of  his  g»'ave. 
There  is  nothing  in  the  testimony,  or  in 
the  evidence,  as  I  conceive,  to  impeach  the 
conduct  or  character  of  any  of  the  parties ; 
a  circumstance  which  I  mention  for  the  sake 
of  those  who  may  have  been  hurt  by  the 
sarcasms  and  insinuations  which  were 
more  than  once  indulged  in  the  argument 
of  the  cause;  and  which  evidently  have  had 
the  effect  of  wounding  the  feelings  of  re- 
spectable persons,  without  advancing  (at 
least  in  my  opinion)  the  cause  of  their 
clients  respectively. 


and  elementary  treatises  they  have  cited, 
and  have  endeavoured  to  draw  from  them 
all  the  information  which  may  enable  me, 
as  well  on  future  occasions  as  the  present, 
to  form  a  correct  judgment  on  that  impor- 
tant subject.  Many  of  these  cases  turn 
upon  particular  points  in  the  jurisprudence 
of  England,  which  no  longer  exist  in  this 
country.  It  may  therefore  be  doubted  how 
far  that  particular  class  of  cases,  which  are 
founded  upon  the  strict  words  of  the  stat- 
ute of  wills  in  England,  may  be  applicable 
to  similar  cases  in  this  country,  since  our 
last  statute  of  wills  has  been  in  force;  by 
which  a  provision  materially  different  from 
the  English  statute  has  been  introduced. 
Another  numerous  class  of  cases, 
515  arising  *out  of  the  different  expres- 
sions used  in  the  penning  of  the  5th 
and  6th  section  of  the  statute  of  frauds  and 
perjuries,  29  Car.  II,  concerning  the  execu- 
tion of  wills  of  land,  and  the  revocation  of 
them,  as  noticed  by  Mr.  Douglass,  at  the 
end  of  Right  v.  Price,  Doug.  232,  and  by 
Mr.  Powell,  in  his  Treatise  on  Devises,  vol. 
2,  p.  249,  2d  Lond.  edit,  and  by  Mr.  Roberts 
on  Frauds,  p.  460  to  465,  I  think  are  not 
likely  to  be  considered  as  leading  cases  in 
this  country ;  since  the  4th  section  of  our 
statute  requires  a  revocation  of  a  will  of 
lands  to  be  executed  in  the  same  manner  as 
a  devise  thereof.  And  this  Court  have  al- 
ready in  the  case  of  Glascock  v.  Smithers 
and  Hunt,  1  Call,  479,  given  to  the  7th  sec- 
tion, which  relates  to  revocation  of  a  will 
of  chattels,  such  an  exposition  as  will  prob- 
ably stand  in  no  need  of  any  comment, 
support,  or  contradiction  from  foreign  au- 
thority. The  only  class  of  implied  revoca- 
tions, which  can  in  any  manner  be  applied 
to  this  case  is,  that  where  the  revocation 
has  been  made  oy  some  declaration  in  writ- 
ing, neither  changing  the  estate  of  the  tes- 
tator in  the  lands,  or  other  property,  nor 
executed  animo  revocandi,  as  in  the  case  of 
Beard  v.  Beard,  3  Atk.  72,  in  which  Lrord 
Hardwicke  held  a  will  of  personal  estate  to 
be  revoked  by  a  void  deed  made  to  the  tes- 
tator's wife. 

So  where  a  testator  devised  lands  to  his 
sister  in  fee,  and  afterwards  by  indenture 
let  the  same  lands  to  her  for  sixty  years,  to. 
commence  after  his  death.  This  was  held 
to  be  a  revocation  in  toto,  and  not  pro 
tanto  only.  Coke  v.  Bullock,  2  Cro.  49, 
cited  Powell  on  Devises,  vol.  2,  227.  So  an 
agreement  for  a  partition  of  lands,  held  as 
parceners,  has  been  established  against  a 
conveyance  and  against  a  devise,  ratify- 
ing and  confirming  that  conveyance,  al- 
though such  agreement  was  executed  in  the 
presence  of  two  witnesses  only :  the  Lord 
Chancellor  declaring  the  devise  to  be  re- 
voked by  that  agreement.  5  Ves.  jun.  648, 
Knollys  v.  Alcock.  The  last  case  is  per- 
haps referable  to  that  class,  in  which,  it 
has  been  held,  that  the  least  change  or  al- 
teration, in  the  nature  of  the  estate,  though 
not  in  the   testator's   interest   or   property 
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therein,  has  been  construed  to  operate  as  a 
revocation. 

516  *If  Courts  have  been  thus  favour- 
able to  the  doctrine  of  implied  revo- 
cations, can  any  good  reason  be  assigned, 
why  they  should  set  their  faces  against  ex- 
press revocations,  made  according  to  the 
very  terms  and  directions  of  the  statute? 
For,  it  is  admitted  that  if  the  first  will  of 
Mr.  Bates  be  revoked,  it  is  by  virtue  of  an 
express  revocation  in  writing,  wholly  writ- 
ten by  himself,  and  signed  by  himself,  or 
not  at  all.  What  then  are  the  facts,  as  to 
this  naked  point? 

Charles  F.  Bates  made  his  will  in  1799, 
to  which  he  added  a  codicil  about  two  years 
after.  In  September,  1803,  he  made  another 
wi*l,  differing  very  considerably  from  the 
iirst.  To  this  will  he  subscribed  his  name. 
Afterwards,  as  is  evident  from  the  paper 
itself,  upon  the  same  paper,  and  somewhat 
below  his  name,  he  added  these  words,  on 
one  side  of  the  paper,  like  the  postscript  to 
a  letter:  '*!  revoke  all  other  wills  hereto- 
fore made  by  me:"  to  which  he  again  sub- 
scribed his  name,  which  still  remains 
uncancelled  and  unobliterated. 

This  second  will,  with  the  declaration  in 
writing  thereto  added,  is  found  after  his 
death,  in  a  small  box,  with  other  papers,  and 
some  money  and  coins,  carefully  put  away 
and  deposited  in  a  large  trunk,  in  his  house. 
He  had  with  great  apparent  care  cut  out 
his  name  first  subscribed  to  the  will, 
thereby  cancelling  that  to  all  intents  and 
purposes.  But  for  what  reason,  or  from 
what  motives,  he  left  the  declaration  of  an 
intention  to  revoke  all  former  wills,  stand- 
ing unobliterated,  and  his  name  still  re- 
maining thereto,  we  are  not  told,  nor  is  there 
one  title  of  evidence,  which  relates  to  that 
particular  fact.  The  declaration  itself  is 
as  perfect  at  this  moment,  as  it  was  the 
moment  he  had  written  and  subscribed  his 
name  to  it.  No  man  can  deny  that  at  that 
time  he  intended  this  declaration  to  operate 
as  a  revocation  of  his  first  will.  No  man 
can  say  that  it  does  not  now  appear  in  as 
palpable  and  intelligible  a  manner  as  it  did 
then.  There  is  no  evidence  of  what  passed 
in  the  testator's  mind  when  he  cut  out  his 
name  in  one  place,  and  left  it  standing  in 
another,  but  the  paper  itself.  That,  and  that 
only,  must  speak  his  intention.  If  it  had 
happened,    that    in  his  last  illness  he 

517  *had  directed  this  paper  to  be  brought 
to  him,  had  declared  himself  dissatis- 
fied with  its  contents,  generally,  and  had  de- 
sired any  friend  who  was  present  to  tear  it 
to  pieces,  or  throw  it  into  the  fire,  and  that 
friend,  instead  of  doing  so  had  said,  * 'it  will 
be  sufficient  to  cut  out  your  name,*'  and  had 
done  so,  in  the  testator's  presence;  I  admit 
that  such  parol  evidence  as  this  would  have 
been  proper  to  explain  that  which  might 
need  explanation ;  as  where  a  testator 
should  throw  the  ink,  instead  of  the  sand, 
upon  his  will,  through  mistake:  but  in  the 
present  case  we  have  no  testimony  whatso- 
ever that  bears  upon  this  particular  fact.  I 
therefore  reject  the  whole  of  it  on  both 
sides,  as  having  no  relation  whatsoever  to 
that  point,  upon  which  the  cause,  in  my 
opinion  depends.  I  consider  this  declara- 
tion, then,  wholly  written,  and  separately 
signed  by  Mr.  Bates,  as  an  express  statu- 


tory revocation  of  all  former  wills  made  bj 
him,  utterly  independent  of,  and  uncon- 
nected with,  his  second  will ;  and  by  the 
maker  left  in  full  force,  at  the  time  of  can- 
celling that  second  will,  and  remaining  in 
full  force  at  the  time  of  his  death. 

But  an  objection  was  taken  to  the  want  of 
a  date  to  it.  Although  the  preceding  paper 
is  void,  as  a  will,  being  cancelled,  it  fnr- 
nishes  a  direct  evidence  as  to  the  date  of 
this  instrument,  that  it  was  posterior,  not 
only  to  the  first  will,  but  that  the  execution 
of  it,  at  least,  was  posterior  to  the  second 
will.  It  bears  date  September,  1803.  Sup- 
pose this  act  of  revocation  had  been  writ- 
ten on  the  back  of  a  letter  bearing  the 
same  date,  or  having  a  postmark  of 
the  same  date;  would  a  Court  shut  their 
eyes  against  such  evidence,  though  there 
were  no  date  to  the  instrument  itself?  I 
conceive  not.  A  Jury,  upon  an  issue  of 
devisavit  vel  non,  would  most  certainly 
find  the  revocation  as  made  at  or  after  the 
date  of  the  letter,  or  the  postmark ;  and  I 
think  this  Court  may  do  the  same,  without 
sending  the  parties  to  a  Jury. 

Upon  these  grounds  I  am  of  opinion  that 
the  judgment  of  the  District  Court,  admit- 
ting  the    first    will   to  record,  ought  to  be 

totally  reversed. 
518         *JUDGB  ROANE  was  of  a  different 
opinion,  and  gave  his  reasons  at  large, 
for  affirming  the  judgment  of   the   District 
Court. 

JUDGE  FLEMING  concurred  with 
JUDGE  TUCKER,  and  was  for  reversing 
the  judgment  of  the  District  Court. 

But  a  rehearing  being  asked  for  by  the 
counsel  for  the  appellant,  on  the  ground  of 
novelty  and  difficulty  in  the  case,  it  was 
granted  by  the  Court.  On  which  motion, 
JUDGE  TUCKER  delivered  the  foUowing 
opinion : 

JUDGE  TUCKER.  I  am  not  surprised 
at  the  present  motion,  and  still  less  am  I 
disposed  to  take  offence  at  it.  It  is  veiy 
natural  for  parties  litigant  to  believe  their 
own  cause  just ;  still  more  so  where  they 
had  a  judgment  in  their  favour ;  and  most 
of  all,  perhaps,  where  there  has  been  a  di- 
vision in  the  opinions  of  the  members  of 
the  last  tribunal  to  which  they  can  appeaL 
All  these  considerations  have,  no  doubt, 
had  their  weight  in  bringing  forward  a 
motion  for  a  rehearing  of  this  cause,  de- 
cided not  without  great  deliberation  by  all 
the  members  of  this  Court,  and  by  none 
with  more  than  by  myself.  I  have  given 
that  opinion  which  my  best  judgment  and 
consideration  have  enabled  me  to  pronounce, 
and  so  thoroughly  satisfied  am  I  with  that 
opinion,  that  nothing  which  I  have  heard 
in  opposition  to  it  has  hitherto  *  shaken  it. 
in  the  smallest  degree,  nor  would  any  ap- 
prehension of  the  censure  of  the  bar,  or  the 
wise  and  good  in  this,  or  any  future  age, 
induce  me  to  grant  the  motion.  To  that 
tribunal,  and  to  a  still  higher,  whenever 
called  before  it,  I  trust  whatever  may  be  the 
errors  of  my  understanding,  I  shall  exhibit 
a  heart  immaculate  (in  my  public  conduct^ 
as  an  angel  of  light.  No  consideration  of 
that  kind  either  hath,  or  will  ever  have, 
any  weight  with  me.  The  only  circum- 
stance which  induces  me  to  grant  the  mo- 
tion is  the  present  constitution  of  this  Court; 
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the  possible  operation  of  law  upon  that  con- 
stitution,   whenever   the  Conrt,  as  at  pres- 
ent organized,    is    full;  and    the  ab- 

519  aence  of  a  ^highly   respected  member 
of  it,    who   may  possibly,  at  the  next 

term,  be  able  to  aid  us  with  his  counsel. 
And  should  it  fortunately  so  happen,  that 
he  should  be  then  well  enough  to  assist  our 
deliberations,  although  no  change  of  opinion 
should  take  place  among  any  of  the  mem- 
bers now  present,  his  opinion  will  either 
confirm  the  judgment  which  has  been  al- 
ready rendered,  or  afiBrm  that  of  the  Dis- 
trict Court.  In  either  event,  I  shall  be 
perfectly  satisfied,  neither  feeling  any  bias 
towards  any  of  the  parties,  to  all  of  whom 
I  am  a  perfect  stranger,  nor  that  pride  of 
opinion  which  cannot  brook  a  decision 
against  it. 

I  shall  only  add,  that  I  hope  the  whole 
report  (1)  of  this  case,  so  far  as  it  has  pro- 
ceeded, will  be  published  among  the  pro- 
ceedings of  the  present  term.  For,  it  is  by 
no  means  my  wish  to  shrink  from  censure, 
if  the  opinion  I  have  delivered  shall  be 
found  to  merit  it. 

JUDGE  ROANE  verbally  declared  that 
as  he  had  differed  in  opinion  with  the  other 
Judges,  he  wished  to  be  excused  from  giv- 
ing an  opinion  on  the  motion  for  a  rehear- 
ing ;  but  would  refer  the  question  to  the 
decision  of  the  other  members  of  the 
Court. 

520  »JUDGE  FLEMING  expressed  his 
willingness    to    hear    the    cause    re- 
argued. 

After  the  re-argument  at  April  term, 
1809,  the  Judges  again  delivered  their  opin- 
ions. 

JUDGE  TUCKER.  In  the  argument  of 
the  cause  at  the  present  term,  it  has  been 
insisted  on  the  part  of  the  appellees,  that 
if  the  Conrt  feel  any  diflflculty  upon  the  fact 
of  revocation,  they  ought  to  remand  the 
cause  to  the  inferior  Court,  with  direction 
to  impanel  a  Jury  to  try  an  Issue  of  revo- 
cavit  vel  non,  to  be  made  up  between  the 
parties. 

To  this  it  has  been  answered  by  the  coun- 
sel for  the  appellants,  that  the  probate  of 
wills  was,  in  England,  a  matter  of  eccle- 
siastical cognisance,   and    the    proceedings 


(I)  It  would  bave  aflorded  the  reporters  real 
pleasure  to  comply  with  the  request  of  the  respecta- 
ble Judgre,  could  they  have  done  It  consistently 
with  what  they  conceive  to  be  a  paramount  duty  to 
the  public.  To  give  a  faithful  detail  of  the  deci- 
sions of  the  Court,  is  what  they  have  professed, 
and  what  they  have  scrupulously  endeavoured  to 
perform.  In  dolnsr  this,  their  work  has  exceeded 
the  limits  ori^nally  contemplated.  Were  they  to 
eive  a  journal  of  cases  agitated  but  not  decided,  it 
would  only  add  to  the  mass  of  matter,  without  in- 
creasingr  the  stock  of  public  information.  Besides, 
when  the  judgres  have  agreed  to  reconsider  a  case, 
it  would  seem  that  their  opinions  on  the  first  deci- 
sion should  be  considered  as  if  they  never  had 
existed,  and  cannot,  with  propriety,  without  their 
own  request,  or  in  the  event  of  the  second  opinion 
asrreeinff  with  the  first,  be  published:  for.  to  pub- 
lish the  whole  proceedingrs  in  a  cause,  where  a  re- 
hearing has  been  granted,  would  seem  to  bind  down 
the  Judges  to  abide  by  opinions  which  they  had 
agreed  to  reconsider.  We  have  deemed  it  proper 
thus  to  excuse  ourselves  for  not  publishinff  the 
whole  report  of  the  case,  as  it  appeared  at  the 
October  term,  1808.  Another  and  very  substantial 
apoloffy  would  be,  that  considerinff  the  whole  pro- 
ceedings at  October  term  as  liable  to  be  reviewed, 
and  varied,  by  a  subsequent  decision,  we  did  not 
take  such  notes  of  what  fell  from  the  Judges,  as 
would  enable  us  to  report  those  proceedings  with 
accuracy.— Note  in  Original  Edition. 


therein  originally  derived  from  the  civil 
law,  and  not  from  the  common  law.  That 
in  these  Courts  the  trial  has  always  been 
per  test^is,  and  not  by  a  Jury,  to  which  they 
were  perfect  strangers.  That  our  statutory 
provisions  and  regulations  for  a  century 
past  are  conformable  to  the  proceedings  in 
those  Courts;  vide  L.  V.  1711,  c.  2,  1748,  c. 
3,  1785,  c.  61,  1794,  c.  92.  That  the  provi- 
sion contained  in  the  11th  sect,  of  the  last 
mentioned  act  presupposes  the  will,  whose 
validity  is  contested,  to  have  been  proved 
and  admitted  to  record,  in  the  same  man- 
ner: and  that  the  same  is  confirmed  by 
sect.  12,  which  provides,  *Hhat  on  all  trials 
by  a  Jury  to  be  had  according  to  the  provi- 
sions of  the  preceding  section,"  the  certifi- 
cate of  the  oath  of  the  witnesses  at  the  time 
of  the  first  probate,  shall  be  admitted 
as  evidence,  &c.  These  reasons  are  per- 
fectly convincing  to  my  mind,  that  a  County 
or  other  Court,  (though  it  may  also  have 
common  law  jurisdiction,)  when  sitting  as 
a  Court  of  Probate,  must  proceed  according 
to  the  ancient  and  invariable  course  of  the 
civil  law ;  and  cannot  avail  themselves  of 
their  common  law  jurisdiction,  in  common 
law  cases,  to  pursue  or  to  direct  any  other 
course  whatsoever.  For  it  is  the  cause,  not 
jurisdiction  of  the  Court,  which  marks  out 
the  course  of  proceedings;  and  it  would 
be  no  less  a  violation  of  the  principles 
521  of  jurisprudence,  *for  the  Court  to  re- 
fer the  execution  of  a  will,  or  of 
a  declaration  in  writing,  purporting  to  be  a 
revocation  of  the  same,  to  the  decision  of  a 
Jury,  instead  of  deciding  it  themselves, 
than  it  would  be  for  the  Court,  sitting  as  a 
Court  of  common  law  to  undertake  to  try 
an  issue  on  a  matter  of  fact,  joined  between 
the  parties.  Nor  do  I  conceive  this  Court 
could  mistake  its  own  powers  more  in  di- 
recting such  a  course  of  proceeding  as  just 
mentioned,  to  be  had  in  a  common  law  case, 
than  by  directing  a  Jury  to  be  impanelled, 
as  proposed,  in  the  present  case. 

With  respect  to  the  merits;  I  have  re- 
viewed the  evidence,  have  deliberated 
on  the  arguments  of  counsel,  aift  re- 
vised and  considered  the  opinion  I 
formerly  gave.  And  finding  no  reason  to 
change  it,  in  any  respect,  I  can  only  re- 
peat, that  I  am  of  opinion,  as  formerly, 
that  the  judgment  of  the  District  Court  be 
reversed,  Ac. 

JUDGE  ROANE.  On  the  16th  of  Novem- 
ber, 1799,  Charles  F.  Bates  executed,  at 
Belmont,  the  will  now  in  question.  This 
will  makes  ample  provision  for  his  mother, 
and  his  father's  family.  The  whole  body  of 
the  will,  except  the  word  **trouble,*'  is 
written  on  the  first  side  of  a  sheet  of  letter 
paper,  and  in  a  fair  and  regular  hand; 
whereas  the  concluding  sentence,  **In  testi- 
mony whereof,  I,  Charles  F.  Bates,  have 
set  my  hand  and  seal,  at  Belmont,  this  16th 
of  Nov.  1799,"  is  written  in  a  more  running 
and  less  correct  hand.  From  this  circum- 
stance I  infer,  that  the  will  had  been  previ- 
ously and  deliberately  prepared  by  him, 
and  was  subsequently  executed,  at  the  time 
and  place  above  mentioned.  On  the  23d  of 
September,  180^,  he  executed  a  codicil 
respecting  the  purchase-money  and  title 
of  Belmont,  and,  revoking  his  will, 
as  to  two  negroes    directed    to    be    manu- 
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mittedy  but  not  as  to  any  things  else. 
This  codicil,  like  the  will,  is  also 
dated  (under  the  name,  and  above  the  sig- 
nature of  the  testator)  '*23d  September, 
1801."  This  codicil  is  sealed  by  the  testa- 
tor. It  is  also  headed  by  him  thus;  '*Codi- 
cii;"  whence  I  infer  that,  when  the  testator 
intended    to   make  a  codicil  he  would 

522  denominate  it  one.     It  *make8   mate- 
rial  alterations    in    the  will;  and    so 

comes  properly  within  the  definition  of  a 
codicil.  It  bears  date  near  two  years  after 
the  will,  and,  like  the  will,  appears  to  have 
been  written  at  leisure,  and  with  a  steady 
hand.  It  follows  at  a  reasonable  distance 
from  the  will  on  the  same  side  of  a  sheet  of 
paper,  where  there  wa«  ample  room  to  in- 
sert it ;  whereas  the  postscript  in  question 
is  with  difficulty  foisted  in,  at  the  bottom 
of  the  quarter  part  of  a  sheet  of  letter  paper ; 
a  place  scarcely  adequate  to  contain  a  sen- 
tence omitted  through  mistake,  to  be  in- 
serted in  the  will,  which  it  immediately 
follows,  and  certainly  not  spacious  enough 
to  have  been  selected  by  any  person,  how- 
ever niggardly  in  his  temper  or  disposition, 
(of  which,  in  relation  to  the  testator,  there 
is  no  evidence  whatsoever,)  for  the  inser- 
tion of  a  codicil,  or  a  subsequent  and  inde- 
pendent declaration  revoking  the  will 
in  question. 

This  will  and  codicil  shew  a  firm  and 
steady  purpose,  in  the  testator,  existing 
for  a  gr^at  length  of  time,  to  provide  for  his 
mother  and  his  father's  family ;  a  purpose 
which  was  never  renounced  by  him  up  to  the 
time  of  his  death,  as  is  abundantly  proved 
by  the  testimony:  they  shew  also,  another 
circumstance,  very  important  in  this  case; 
and  that  is,  that,  when  a  codicil  was  ex- 
ecuted at  a  time  subsequent  to  the  date  of 
the  will,  the  testator  thought  it  necessary 
to  annex  the  proper  date  to  that  codicil ;  the 
omission  to  do  which,  in  relation  to  the 
postscript  in  question,  seems  conclusive  to 
shew,  according  to  the  testator's  own  ideas 
on  the  subject,  that  that  postscript  was 
written  at  the  same  time  with  the  will. 
This  #rill  and  codicil,  providing  amply  for 
the  mother  and  family,  as  aforesaid,  was 
folded  up  in  the  form  of  a  letter,  sealed 
with  three  seals,  and  indorsed,  in  the  man- 
ner of  directing  a  letter,  **Caroline  M. 
Bates." 

The  cancelled  will  in  question  is  folded 
up  and  indorsed  by  the  testator,  '*C.  F. 
Bates's  will.'*  It  is  not  indorsed  C.  F. 
Bates's  will  and  codicil :  whence  the  idea 
would  seem  to  be  repelled,  of  its  being  more 
than  one  instrument.  The  same  inference 
also  seems    to   result,    from    heading 

523  and    ^commencing     the     instrument 
thus:    ''This    last   will  of  Charles  F. 

Bates,  written  with  his  own  hand,  at  Rich- 
mond, the  2d  day  of  September,  1802:"  and 
there  is  no  other  date  to  it  than  the  above ; 
there  is  none  at  the  end  of  either  the  will  or 
the  postscript.  I  infer,  from  these  circum- 
stances, both  the  testator's  own  idea  that 
this  writing  all  formed  but  one  instrument; 
— his  ''last  will  and  testament,"  and  that 
the  date  prefixed  as  above,  ran  through, 
and  applied  to  both  writings.  It  is  a  very 
reasonable  and  natural  construction  that  a 
writing,  without  a  date,  immediately  follow- 
ing one  which  is  dated,  will  be  taken  to  be 


written  at  the  same  time;  especially  if, 
from  the  contents  of  the  last  writing,  it  is 
evident  it  was  meant  to  supply  some  defect 
or  omission  in  the  former:  if,  as  in  this 
case,  the  instrument  only  contains  the  mere 
formal  and  drag-net  words  of  revocation  used 
in  almost  all  wills  whatsoever ;  in  that  case 
one  date  is  amply  sufficient;  for  the  writ- 
ings are  in  fact,  but  one  instrument.  When 
to  these  circumstances,  and  especially  the 
inference  arising  from  the  omiBsiou  of  a  date 
to  this  postscript,  or  writing,  (whereas  one 
is  annexed  to  the  codicil  to  the  established 
will  as  before  mentioned,)  we  add  the  un- 
doubted facts  arising  from  inspection  that 
the  ink,  appearance  of  the  writing,  and, 
even  of  the  nib  of  the  pen,  seem  precisely 
similar  in  the  cancelled  will  and  in  the 
postscript;  and  that  the  smallness  of  the 
writing  in  the  latter  (which  smallness  also, 
is  inconsistent  with  the  idea  of  its  being  a 
distinct  and  substantive  act  of  revocation)  is 
accounted  for  by  the  want  of  room  upon  the 
paper,  I  am  well  satisfied  that  they  were 
both  written-at  the  same  time:  and,  indeed, 
what  is  the  postscript  but  a  writing  neces- 
sarily to  be  construed  as  a  part  of  the  will  it- 
self, it  being  nothing  more  than  the  formal 
declaration  generally  contained  in  all  wills, 
and  only  put  in  after  the  signature  of  the 
main  body  of  the  will,  because  the  testator 
had  forgotten  or  omitted  to  insert  it  therein. 
It  was  added  only  through  abundant  caution 
by  the  testator.  It  is  here  to  be  remarked, 
that  while  the  testator   is    proved    to   have 

spoken  of  a  first  and  second  will,  he 
524      never  spoke  of  a    second    codicil,  *or 

of  any  distinct  revoking  instrument. 
Thus,  it  is  proved  by  Mr.  Woodson,  that 
the  testator  gave  him  to  understand  that 
his  second  will  "was  entirely  destroyed,*' 
and  that  hishrnt  will  "was  in  force,  and  in 
the  keeping  of  his  mother."  This  declara- 
tion of  the  testator  is  entirely  inconsistent 
with  the  idea  that  the  postscript  did  not  fall 
together  with  the  will;  or  that  it  was  a  sub- 
sisting and  independent  act  of  revocation. 
This  postscript  was  not  a  codicil,  because 
it  neither  adds  to,  nor  diminishes  from, 
the  will  to  which  it  appertains,  which  forms 
the  definition  of  a  codicil;  and  because  it 
is  not  headed  "a  codicil,"  nor  indorsed  "a 
codicil,"  nor  ever  mentioned  or  considered 
as  a  codicil  by  the  testator:  nor  is  it  a  dis- 
tinct and  substantial  act  of  revocation;  be- 
cause an  instrument  of  that  character 
would  have  been  .more  lengthy,  particular, 
and  explicit;  it  would  not  have  been 
crowded  in  at  the  very  bottom  of  the  page, 
and  in  a  small  hand-writing;  it  would  not 
have  contained  only  the  very  sentence  (aad 
in  the  very  words)  which  is  usually  added, 
and  that  only  through  abundant  caution, 
at  the  end  of  a  will  before  the  signature  of 
the  testator.  Being,  therefore,  neither  a 
codicil  not  a  distinct  act  of  revocation,  and 
yet  being  something,  it  is  undoubtedly  a 
part  of  the  will  itself,  omitted  to  be  written 
therein,  and  afterwards  written  and  re- 
signed by  the  testator  at  the  same  time: 
the  words  "other"  and  "heretofore,"  nec- 
cessarily  attach  it  to  the  will  which  it 
immediately  follows,  and  fix  its  writing 
and  signing  to  have  been  at  the  same  time 
with  that  of  the  body  of  the  will.  This 
postscript  was  therefore  written  at  the  same 
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time,  which  it  was  not  after  the  name  was 
cut  away;  the  'postscript  was  therefore 
added  (at  any  rate)  previous  to  this  act  of 
cancelling,  if  it  was  not  (as  I  have  no 
doubt  it  was)  coeval  with  the  will  itself, 
and  written  with  the  same  pen. 

525  *As  to  the  cutting  away    the   name 
to  the  will,  and  leaving   that   to   the 

postscript,  I  will  not  say,  but  that,  in  the 
absence  of  all  testimony,  or  in  the  event  of 
a  preponderance  of  testimony,  that  circum- 
stance might  be  considered  as  amounting 
to  a  revocation  pro  tanto  only;  the  conse- 
quence of  which  would  be,  that  the  post- 
script would  be  left  in  force.  But  there  is 
a  good  deal  of  testimony  in  this  case,  in 
opposition  to  that  idea,  the  effect  of  which 
must  be  considered ;  such  testimony  being 
entirely  admissible  and  proper,  as  I  shall 
presently  attempt  to  shew. 

If  this  postscript  had  been  contained  in  the 
body  of  the  will,  and  there  had  been  only  one 
signature,  it  is  evident  that  the  cancelling 
the  last  will  would  clear  the  way  for  the  first, 
which  would  consequently  be  established. 
The  doctrine  in  the  case  of  Glazier  v.  Doe, 
4  Burr.  2512,  is  in  point  on  this  subject. 
It  is  true  that  that  report  of  the  case  does 
not  say,  expressly,  that  the  last  will  had  a 
clause  of  revocation  in  it;  but,  in  the  case 
of  Goodright  v.  Harwood,  3  Wils.  508,  one 
of  the  counsel  said  that  it  had  ;  and  this 
was  not  denied  by  the  Court  or  opposing 
counsel.  This  also  was  the  case  in  Burten- 
shaw  V.  Gilbert; (a)  and  it  was  only  the 
circumstance  of  the  first  will  being  can- 
celled, (and  not  on  account  of  the  existence 
of  this  clause  of  revocation, )  that  the  will 
in  that  case  was  deemed  to  have  no  effect. 
As  to  such  a  clause  of  revocation,  it  also  is 
liable  to  be  revoked;  and,  being  revoked, 
before  the  death  of  the  testator,  is  as  if  it 
had  never  existed.  In  the  sense  and  sub- 
stance of  the  transaction,  is  there  any 
difference  between  such  a  clause  contained 
in  the  body  of  the  will,  and  in  a  postscript, 
written  at  the  same  time,  and  considered 
by  the  testator  as  forming  a  part  thereof; 
as  forming,  in  fact,  with  the  body  of  the 
will,  but  one  instrument?  A  codicil  **is 
reputed  for  part  and  parcel  of  a  testa- 
ment;*' Swinb.  15,  and  will  generally 
stand  or  fall  therewith.  This  is  equally 
the  case,  at  least  of  different  paragraphs 
of  the  same  will,  and  this  consideration, 
which  could  not  have  been  unknown  to  the 
testator,  (a  lawyer,)  will  have  its  due 
weight,  when  we  are  considering  quo 
animo      the  name   was   cut   away    in 

526  *the  case  in   question :    at   the   same 
time  I  readily   admit    that   a  codicil, 

or  even  one  paragraph  of  a  will,  may 
be  retained,  while  the  will,  or  the 
residue  of  the  will,  as  the  case  may  be, 
may  be  revoked  or  cancelled.  I  consider 
this  postscript,  therefore,  as  not  an  inde- 
pendent declaratory  act  of  revocation, 
(for   no    such    declaratory     act    was    ever. 


(a)  Gowp.  64. 


liable  to  stand  or  fall  by  that  will's  being 
cancelled  or  suffered  to  take  effect.  There 
is  no  evidence  (but  to  the  contrary)  that 
the  testator  meant  to  die  intestate:  but 
even  considered  as  an  independent  declar- 
atory act,  written  prior  to  the  act  of  can- 
cellation, it  was  still  liable  to  revocation 
by  that  or  any  other  competent  act,  and 
the  question  is,  whether,  even  considered 
in  that  point  of  view,  it  was  not  revoked 
by  the  act  of  cancelling  we  are  now  con- 
sidering. 

As  touching  the  question  of  revocation, 
there  is  no  doubt  but  that  parol  evidence  is 
admissible.  It  is  admissible  as  well  to  shew 
that  a  complete  defacing  of  the  instrument, 
was  not  intended  as  a  revocation,  as  that  an 
act  short  of  cancelling,  defacing,  burning, 
or  obliterating,  was  so  intended :  the  result, 
in  both  cases,  will  be  governed  by  the  in- 
tention, and  not  merely  by  the  act  itself. 
The  case  of  the  ink  thrown  upon  a  will  by 
mistake,  and  which,  although  it  obliterates 
and  defaces,  does  not  cancel  it,  is  an  in- 
stance of  the  first  kind ;  and  the  case  of  Mole 
V.  Thomas,  (b)  where  the  will  being  neither 
torn  through  nor  burned,  but  both  hav- 
ing been  intended,  was  held  to  be  re- 
voked, is  an  instance  of  the  latter.  So  any 
other  equivocal  act ;  equivocal  as  to  a  total 
or  a  partial  revocation,  is  subject  to  be  ex- 
plained by  similar  testimony.  Revocavit 
vel  non  is  similar  to  the  question  of  devi- 
savit  vel  non,  and  is  a  question  of  fact  for 
the  consideration  of  the  Jury,  (c) 

As  this  question  respecting  the  admissi- 
bility of  parol  evidence  in  cases  like  the 
present,  is  very  important,  and, 
527  Mn  my  view  of  the  testimony  in  this 
cause,  repels  the  presumption  of 
revocation  beyond  a  possibility  of  doubt, 
I  will  go  into  it  rather  more  at  large. 

In  the  case  of  Brady  v.  Cubitt,(d)  lyord 
Mansfield  laid  it  down,  that  the  presumption 
of  revocation  was  liable  to  be  rebutted  by 
**every  kind  of  evidence:"  and  Buller,  J., 
said  that  implied  revocations  must  depend 
on  the  circumstances  at  the  time  of  the  tes- 
tator's death ;  which  circumstances,  I  pre- 
sume, cannot  be  known  without  a  resort  to 
parol  testimony. 

In  Wilcox  V.  Rootes,(e)  this  Court, 
sitting  as  a  Court  of  Probate,  not  only 
went  into  the  whole  question  of  implied 
revocation,  and  decided  that  the  will  was 
revoked  by  a  subsequent  marriage  and 
birth  of  a  child;  (which  ground  of 
revocation  could  only  have  been  proved 
by  parol  evidence;)  but  relied  on  evidence 
stated  in  the  record,  shewing  that  the  tes- 
tator, the  night  before  his  death,  expressed 
a  desire  to  make  provision  for  the  devisee  ; 
whence  was  inferred  the  testator's  opinion 
and  belief,  that  the  will  was  not  subsist- 
ing, but  revoked.     In  that  case,  by  way  of 

(b)  1.  Bl.  Rep.  1043. 

(c)  Powell  OQ  DeTlses,  684;  8  Wils.  508. 

(d)  Dousr.  49. 

(e)  1  Wash. 
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exception  from  the  g'eneral  doctrine  that 
marriage  and  the  birth  of  a  child  operated 
as  a  revocation  of  the  will,  the  appellee 
had  shewn  in  evidence,  that  he  was  a  rec- 
ognised natural  child  of  the  testator;  and 
the  parol  evidence  last  mentioned  was  in- 
tended to  do  away  any  result  arising  from 
such  ground  of  exception ;  so  that  there 
was  a  parol  evidence,  on  both  sides,  and 
such  evidence  was  commented  and  relied  on 
b)*  the  Court.  In  the  opinion  of  the  Court, 
as  delivered  by  the  President,  it  is  relied  on 
in  favour  of  the  revocation,  that  the  testa- 
tor did  not,  after  the  birth  of  the  child, 
* 'republish  his  will,  or  signify  an  intention 
that  it  should  be  established,  or  have  any 
force  or  eflFect  after  that  period,"  but  that 
his  mind  was  inclined  otherwise,  as  ap- 
peared from  the  testimony.  If,  in  that 
case,  (like  the  case  before  us  J  after  the 
supposed  act  ot  revocation  had  taken  place, 
the  testator  had  signified  an  intention  that 
the  will  should  still  operate  or  have  effect, 
if  he  had  acknowledged  it  as  a  subsisting 
will,  the  marriage  and  birth  of  a  child 
notwithstanding,  undoubtedly  a  dififer- 
528  ent  decision  *^ would  have  been  given 
by  the  Court.  This  case,  however, 
is  conclusive,  both  to  shew  that  the  Court 
of  Probate  can  go  into  the  whole  question 
of  implied  revocation,  and,  in  doing  so,  is 
at  liberty  to  repel  or  support  the  presump- 
tion of  revocation  by  parol  evidence. 

In  the  case  of  Warner  v.  Matthews,  (a) 
evidence  was  received,  in  opposition  to 
the  probate  of  a  will,  that  a  subsequent 
unfinished  will  was  made  by  the  testator ; 
of  many  declarations  of  the  testator  shew- 
ing that  he  was  not  satisfied  with  the  will 
before  the  Court ;  shewing  the  insanity  of 
the  principal  legatee  in  that  will;  and  that, 
since  it  was  made,  that  legatee  had  also 
become  very  opulent,  whence  it  was  argued 
that  the  testator  could  not  mean  that  will 
to  stand :  all  this  testimony  was  received 
and  relied  on  without  objection. 

In  Cog  bill  V.  Cogbill,(b)  it  seemed  ad- 
mitted by  the  counsel  on  both  sides,  that 
paxol  evidence  was  admissible  in  cases  like 
the  present,  and  such  evidence  was  consid- 
ered   and  relied  on  by  the  Judges. 

In  Temple  St  Taylor  v.  Temple,  (c)  the 
declarations  of  the  testator,  before  his  un- 
derstanding became  impaired,  as  to  the 
manner  in  which  he  meant  to  dispose  of 
his  estate,  and  corresponding  with  the 
actual  dispositions  in  the  will,  were  relied 
on  by  one  of  the  Judges  to  support  the 
will,  and  overrule  objections  to  the  compe- 
tency of  the  testator  to  make  a    testament. 

In  the  case  of  Yerby  v.  Yerby,(d)  a  man 
having  children  by  a  former  marriage,  de- 
vised his  whole  property  to  them ;  he  after- 
wards married,  and  had  children,  and  died 
without  altering  his  will :  on  the  question 
whether  the  will  was  revoked  or  not,  it  was 
proved  by  a  witness  (inter  alia)  **that  the 
testator,  in  his  last  illness,  refused  to 
alter  his  will  when  proposed  to  him,  say- 
ing he  wished  some  alterations  to  be  made 
in  his  will,  and  that,  when  he  got  well,  he 
would  make  them.'*    The  Judges,  in  deliv- 


(a)  Vesey. 

(b)  2  Hen.  &  Manf .  4«7. 

(c)  1  Hen.  &  Munf.  478. 

(d)  8  Call.  884. 


ering  their  opinions,  all  quoted  and  relied 
on  parol  testimony.  The  first  Judge  who 
gave  his  opinion  said,  that  the  will  so  far 
from  being  considered  by  the  testator  as 
revoked,  as  being  no  will,  was  considered 
as  a  subsisting  will,    but    one  which 

529  *he  intended  to   alter;    (this  is  pre- 
cisely the  case  of  the  will  in  question 

— see  Woodson's  deposition;)  that  this  was 
proved  by  Abner  Dobyns;  that  a  reference 
to  a  will  as  a  subsisting  one  rebuts  the  pre- 
sumption of  revocation ;  and  that  an  inten- 
tion to  revoke  a  will,  and,  much  less,  an 
intention  to  alter  one,  will  not  revoke  it; 
and  relied  on  the  circumstances,  (proved 
in  the  cause,)  in  support  of  the  will,  that 
the  testator  declared  that  his  first  children 
should  not  be  injured  by  his  second  mar- 
riage, and  that  he  intended  the  land  he 
lived  on,  even  after  the  birth  of  his  last 
child,  for  the  sons  of  the  first  marriage: 
another  and  ulterior  ground  was  taken  by 
this  Judge  on  genex^l  principles ;  but  the 
other  Judges  were  silent  on  it;  namelj, 
that  the  will  being  in  favour  of  children 
the  subsequent  marriage,  and  birth  of  chil- 
dren, did  not  import  a  revocation  of  it. 

JUDGE  FLKMIMGr  said,  that  presump- 
tive revocations  may  be  rebutted  by 
expressions  in  a  will,  or  by  circumstances; 
and  that  in  the  present  case  th«>re  was 
abundant  evidence  that  the  testator,  when 
about  to  marry,  declared  it  should  not  in- 
jure his  first  children,  and  that,  even  after 
the  birth  of  a  son  by  the  last  wife,  he  was 
heard  to  say  he  did  not  mean  to  give  him 
any  land,  but  to  give  him  an  education 
and  send  him  to  sea,  and  that  these  circum- 
stances repelled  the  idea  of  revocation,  even 
upon  the  principles  of  the  English  law. 

JUDGE  CARRINGTON  said,  that  pre- 
sumption may  be  rebutted  by  circumstances, 
and  that  here  the  testator  spoke  of  a  desire 
to  alter  his  will,  not  to  revoke  it;  added  to 
which,  the  testator  had  said  he  did  not 
mean  to  give  his  second  children  anj 
thing,  but  to  educate  and  send  them  to  sea; 
and  that  these  circumstances  destroyed  the 
idea  of  revocation. 

JUDGE  LYONS  concurred  in  the  opin- 
ion, and  the  will  was  established. 

I    will   dismiss    this   case   of     Yerby  v. 

Yerby  for  the  present;  merely  saying  that 

it  is  full  up  to  the  case  before  us,   in 

530  the  *very  point,  and  must  overthrow 
the  idea  of  revocation  entirely,  unless 

the  witnesses,  and  particularly  Mr.  Wood- 
son, a  man  of  the  highest  respectabilitjr, 
and  whose  manner  of  giving  testimony  (in 
the  view  of  this  Court)  did  him  hpnoor, 
shall  be  adjudged  by  us  to  be  perjured. 

I  trust  I  have  proved,  by  this  detail,  be- 
yond the  possibility  of  a  doubt,  that  parol 
evidence  of  facts  or  circumstances;  that 
declarations  of  the  testator  after  the  making 
of  the  will,  and  even  before  it,  and  up  to 
the  time  of  his  death ;  nay,  even,  in  the 
emphatical  language  of  Lord  Mansfield, 
that  ** every  kind  of  evidence"  is  admis- 
sible upon  the  question  of  revocation.  The 
only  desideratum  is,  whether  the  testator 
considered  it  as  a  subsisting  will,  or  a  re- 
voked will  at  the  time  of  his  death.  It  is 
not  material,  if  the  former,  that  it  was  not 
a  will  entirely  to  his  mind.  The  case  of 
Yerby  v.  Yerby   proves  this   expressly;  as 
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althougn  oettner  oi  tnem  were  entirely  to 
the  mind  of  the  testator,  but  he  wished  to 
alter  them  in  both  instances. 

In  pursuance  of  these  principles,  if,  in 
the  case  before  ns  it  were  proved,  that  the 
testator  declared  at  the  time  of  cutting 
awaj  his  name,  that  he  meant  thereby  to 
revoke  both  the  will  and  the  postscript; 
and,  in  pursuance  thereof,  had  cut  out  his 
name  in  the  manner  he  has  done ;  can  any 
man  hesitate  to  say,  that  the  whole  would 
not  have  been  thereby  revoked?  In  such 
case,  an  act  which,  standing  singly,  might 
be  considered  equivocal,  as  to  the  extent  of 
the  cancellation,  would  be  explained  and 
rendered  certain,  as  to  the  intention  of 
the  testator,  and  consequently  as  to  the 
effect  of  the  act,  by  the  testimony  of  his 
declaration  at  the  time.  In  the  case  ac- 
tually before  us,  in  the  absence  of  declara- 
tions made  by  him  at  the  time,  his 
intention  at  that  period,  in  executing 
that  act,  may  as  well  be  established  by 
his  posterior  declarations  and  admis- 
sions. These  may  be  resorted  to 
531  *either  to  shew  that  this  cancelling 
was  intended  at  the  time  to  extend  to 
the  postscript,  as  well  as  the  will,  or  that, 
at  a  subsequent  time,  this  act  was  recog- 
nised and  adopted  by  him  in  that  enlarged 
and  extended  sense;  that  he,  at  such  future 
time,  considered  the  established  will  as  a 
subsisting,  and  not  a  revoked  one. 

The  foregoing  cases  abundantly  shew, 
therefore,  that  it  is  not  the  mere  act  of 
cancelling  itself,  which  determines  the 
question :  the  cancelling  or  the  revoking 
act  only  shews  the  intent  of  the  testator  to 
revoke  or  cancel;  and  where  it  is  equivocal, 
its  effect  may  be  explained,  narrowed,  en- 
larged, or  done  away  by  the  production  of 
other  testimony. 

Having  thus  endeavoured  to  pave  the 
way,  therefore,  I  will  briefly  consider  the 
testimony  before  ns.  Mr.  Woodson  tells  us 
that,  in  the  February  or  March  before  the 
testator  died,  he  was  two  or  three  times  at 
his  house,  when  the  subject  of  both  his 
wills  was  mentioned ;  that  the  testator  in- 
formed him  "that  he  had  a  will,  which  he 
wrote  many  years  ago,  but  did  not  like  it 
and  would  make  another  in  a  very  short 
time,  and  that  this  conversation  was  a  little 
before  the  death  of  the  testator;'*  th;it  the 
testator  was  not  satisfied  with  this  will,  as 
being  less  favourable  to  his  mother  than 
he  intended.  This  evidence  shews  the  tes- 
tator's admission  of  a  subsisting  will ;  one 
indeed  which  he  intended  to  alter,  but 
which  was  still  a  will  until  it  should  be  re- 
voked or  altered.  (See  Yerby  v.  Yerby,  3 
Can,  384. )  This  admission  repels  the  idea 
of  the  existence  in  force  of  the  postscript 
in  question ;  or,  rather,  admits  that  it  was 
cancelled,  as  well  as  the  body  of  the  will : 
for,  if  it  were  still  in  force,  as  an  inde- 
pendent act  of  revocation,  the  will  of  1799 
was  destroyed,  and  was  not  a  subsisting 
will;  as  the  testator  is  proved  to  have 
considered    it.     This     admission    explains 


m  existence,    ana   m  the   keeping   of   his 
mother,  but  that  he  did  not  like  it."  In 

532  *answer  to  another  question,  he  said, 
the  *  testator  spoke  of  having  made  a 

subsequent  will  and  having  cancelled  it; 
and  that  the  first  will  was  in  force,  and  in 
the  keeping  of  his  mother.''  Nothing  is 
said,  any  where,  of  the  idea  of  any  person, 
that  there  ever  were  more  than  two  wills, 
or  that  there  was  any  distinct  declaratory 
and  revoking  act  or  instrument; — that  dis- 
covery was  reserved  for  the  ingenuity  of 
the  appellant's  counsel ;  and,  when  the  tes- 
tator, long  after  the  cancellation  in  ques- 
tion, considers  the  first  will  as  in  force, 
(which  he  could  not  have  so  considered  if 
the  postscript  was  a  distinct  existing  act  of 
revocation,)  is  not  this  conclusive  to  shew 
his  idea  that  the  cancellation  was  intended 
to  extend,  and,  therefore,  did  extend  to  the 
postscript  as  well  as  to  the  will?  This  wit- 
ness, Mr.  Woodson,  had  frequent  conversa- 
tions with  the  testator  on  the  subject; 
received  from  him  similar  answers  at  vari- 
ous times,  nearly  up  to  the  period  of  his 
death ;  and  the  character  and  manner  of 
giving  evidence  of  this  witness  are  entitled 
to  the  greatest  attention.  Mr.  Bradshaw 
corroborates  this  testimony  by  saying  that, 
in  March,  1808,  the  testator  told  him,  ''he 
had  a  will,  and  that  nothing  should  prevent 
him  from  taking  care  of  his  mother." — Mr. 
Hopkins  also  confirms  it,  by  saying  that, 
in  December,  1807,  he  understood  from  the 
testator,  that  he  had  a  will;  and  for  a 
number  of  years  had  kept  a  will  by  him. 

This  testimony,  therefore,  of  several  cor- 
roborating witnesses,  and  relating  to  differ- 
ent times  and  conversations,  shews  the 
uniform  sense  of  the  testator,  long  after 
the  act  of  cancellation  in  question ;  that  the 
will  now  established  by  the  judgment  of  the 
District  Court  was  a  subsisting  will;  and 
there  is  no  witness  to  prove,  that  any  other 
idea  was  ever  held  by  him :  it  consequently 
determines  the  extent  of  the  testator's  in- 
tention in  relation  to  the  act  of  cancella- 
tion, as  coming  from  his  own  mouth,  and 
when  he  stood  entirely  indifferent  to  declare 
the  truth;  and,  with  me,  is  equally  conclu- 
sive with  testimony  going  to  establish  his 
declared  intentions  as  at  the  time  of  ex- 
ecuting the  act. 

533  *This  testimony,  therefore,  like  the 
declaration  proved,  in  Yerby's  case,  to 

have  l>een  made  by  the  testator  in  his  last  ill- 
ness, that  he  had  a  will  which  however  he 
intended  to  alter,  thereby  admitting  that  the 
will  was  not  revoked  by  the  second  marriage  ; 
or,  on  the  other  hand,  like  the  admission  by 
the  testator  in  the  case  of  Wilcox  v.  Rootes, 
saying,  on  the  night  before  his  death,  that  he 
had  a  desire  to  make  some  provision  for  the 
devisee,  that  the  will  formerly  made  in  his 
favour  was  revoked,  or  did  not  exist;  this 
testimony,  as  in  those  cases,  proves  beyond  a 
doubt,  that  the  testator,  long  after  the  act  of 
cancellation,  admitted,  by  these  expressions, 
that  the  first  will  was  not  revoked,  but  was 
still  subsisting,  and  consequently  that  the  act 
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of  cancelling^  had  extended  to  the  whole  writ- 
ing. 

Is  there  on  the  other  hand,  any  testimony 
which  weighs  down  this  testimony;  or,  rather, 
which  may  not  be  reconciled  with  it  ? — or  is 
there  any  testimony  adequate  to  shew  that, 
8ul>sequent  to  the  testator's  acknowledgment 
of  the  will  as  a  subsisting  will,  as  aforesaid, 
he  did  any  act  to  destroy  or  revoke  it? 
The  latter  is  not  pretended  :— let  us  briefly 
examine  the  former. 

The  testimony  of  Miss  Heath  is,  that  the 
testator  wished  he  had  **a  good  will ;"  and 
that  he  often  repeated  the  idea.  This  is 
entirely  consistent  with  the  foregoing  testi- 
mony ;  viz.  that  the  testator  had  a  will,  but 
was  not  satisfied  with  it :  it  was  such  a  one 
as  perhaps,  he  did  not  esteem  a  good  will  as 
he  intended  to  alter  it ;  but  yet  it  is  a  legal 
will  until  revoked  or  altered.  Mr.  Gray's 
testimony  only  shews  that  the  testator 
meant  to  alter  his  will,  by  leaving  instruc- 
tions therein  touching  the  manner  of  his 
burial.  As  to  the  testimony  of  Mr.  Boiling, 
it  is,  that  the  testator  three  or  four  weeks 
previous  to  his  death,  said  'Hhat  it  was 
inexcusable  for  a  man  not  to  keep  a  will  by 
him ;  particularly  a  man  in  his  situation ; 
that  he  was  determined*  not  to  be  without 
one  many  days  ;  and  that  no  business  should 
prevent  it." 

This  testimony  is  susceptible  of  the  same 
answer,  viz.  that  he  had  no  will  by  him 
534  that  was  entirely  to  his  mind ;  *and 
that  many  days  should  not  elapse 
before  he  would  have  one  of  this  character. 
The  appellant  have  not  proved  that  the 
testator  ever  declared  that  he  had  no  will  by 
him ;  whereas,  on  the  other  hand,  it  is 
proved  that  he  often  declared,  that  he  had 
t>ne,  and  that  one  a  will  in  force,  and  in 
possession  of  his  mother ;  one,  however,  I 
admit,  with  which  he  was  not  perfectly 
satisfied,  as  not  being  sufficiently  favourable 
to  his  mother,  and  which  he  intended  to 
alter.  My  deduction  from  all  this  respect- 
able testimony  is,  that  all  the  witnesses 
have  sworn  to  the  truth  ;  but  that  the  testi- 
mony last  mentioned  must  be  taken  under 
the  restriction  just  stated. 

We  must  take  it  under  this  restriction  ; 
impute  perjury  to  the  very  respectable  wit- 
nesses for  the  appellees  who  have  sworn, 
affirmatively,  to  the  testator's  recognition  of 
the  will  in  question  as  a  subsisting  will ; 
or  the  declaration  of  Mr.  Boiling,  (the  only 
witness  for  the  appellant,  whose  testimony 
is  not  easily  so  to  be  reconciled,)  must  stand 
justified  by  some  posterior  will,  or  declara- 
tory act  of  revocation  ;  posterior,  I  mean,  to 
the  point  of  time  to  which  the  testimony  of 
Woodson  and  the  other  witnesses  relates. 

No  such  will  or  act  is  pretended  ;  but,  if 
any  such  testamentary  paper  does  in  fact 
exist,  and  should  ever  hereafter  appear,  it 
will  take  place  of  the  will  now  established  : 
at  present,  such  a  testamentary  paper  is 
entirely  in  nubibus,  and  therefore,  no  injury 
can  arise  from  giving  the  preference  to  the 
testimony  going  to  establish  the  will  in 
question. 

The  appellee  in  this  case  having  entirely 
succeeded  in  proving  recognitions  of  the 
established  will  by  the  testator,  nearly  up  to 
the  time  of  his  death,  it  would  have  been 
incumbent  on  the  appellant,  in  order  to  rebut 


the  same  and  justify  Boiling's  testimony, 
taken  in  an  absolute  and  unqualified  sense, 
to  shew  that  the  postscript  in  question  (or 
some  other  revoking  act)  was  written  after 
the  period  of  such  acknowledgments.  This 
he  has  not  done,  and  cannot  do:— on  the 
contrary,  it  is  established  entirely  to  my 
satisfaction,  that  that  postscript  was 

535  written   at  the  *same  time  with   the 
will,    as  aforesaid,  or,    at    any  rate, 

prior  to  the  act  of  cancelling  in  question. 

As  to  the  conversations  of  old  Mrs.  Bates 
respecting  the  wills,  as  detailed  by  Miss 
Heath,  I  put  them  out  of  the  question. 

The  declaration  of  old  Mrs.  Bates,  that  her 
son  asked  her  if  she  had  given  up  the  will, 
was  merely  hearsay  from  old  Mrs.  Bates :  it 
is  not  (as  some  seeming  indistinctness  in 
Miss  Heath's  deposition  might  seem,  at  first, 
to  indicate)  an  inquiry  which  the  witness 
heard  the  testator  make  of  his  mother  :  it  is 
therefore  not  to  be  considered  as  evidence  ia 
the  cause.  If,  however,  these  dedarations 
are  to  be  relied  on  ;  while,  on  the  one  hand, 
this  inquiry  could  not  go  further  than  to 
import,  at  most,  some  dissatisfaction  on  the 
part  of  the  testator,  with  his  will,  which  con- 
sequently he  wished  to  alter,  the  declaration 
must  be  taken  altogether,  and  then  another 
part  of  it  goes  to  fix  the  period  of  time  when 
the  act  of  cutting  out  the  name  took  place ; 
that  is,  at  or  about  the  time  of  her  son's  mar- 
riage ;  and  they  consequently  carry  back  that 
act  far  beyond  the  time  of  the  various  ac- 
knowledgments of  the  testator,  respecting 
the  existence  of  his  first  will,  as  proved  bj 
the  testimony.  As  to  the  uncertainty  of  this 
lady,  whether  the  first  will  had  been  returned 
to  her,  or  not,  it  is  unimportant ;  but,  it  is 
proved  that  the  testator,  in  March,  1806, 
acknowledge  it  to  be  in  her  custody.  With 
respect  to  the  emotions  created  in  the  brea&t 
of  the  old  lady,  bv  the  production  of  the  will 
in  question,  they  are  equally  honourable  to 
her  character  and  feelings  as  a  mother,  and 
to  the  filial  duty  and  affection  always  mani- 
fested towards  her  by  her  son.  It  is  entirely 
within  the  compass  and  character  of  human 
nature,  that  the  hearts  of  those  who,  bdn^ 
duly  prepared,  can  bear  the  shocks  of  adver- 
sity with  fortitude,  should  be  moved  and 
melted  with  the  sudden  presentation  of  scenes 
involvinj;^  the  most  dear  and  tender  recollec- 
tions. The  circumstance  now  so  much  com- 
mented on  by  the  appellant's  counsel,  can 
only  be  viewed  in  an  aspect  to  do  honour  to 
the  character  of  the  respectable  parties  impli- 
cated :  as  to  its  having  been  caused  by 

536  any  ^improper  or  dishonourable  con- 
duct on  the  part  of  this  lady,   there  is 

not  the  least  pretence  for  such  an  idea. 

Great  stress  has  been  laid  on  the  circnm- 
stance  of  this  cancelled  will  being  found  in 
a  box  contained  in  a  trunk  with  other  papers : 
whence  it  is  inferred  that  the  postscript  is  a 
preserved  and  not  a  cancelled  paper.  That 
circumstance,  standing  singly,  would  prove 
nothing,  as  many  men  are  in  the  habit  of 
preserving  every  paper  they  ever  had  in  their 
lives  ;  and,  as  the  appellant's  counsel  haye 
succeeded  in  proving  the  testator  to  hare 
been  one  of  the  mpst  precise  and  particular 
men  in  the  world,  this  habit  may  be  well 
imputed  to  him.  But  the  circumstance  does 
not  stand  single  ;  or,  if  it  does,  it  is  at  most 
but  equivocal  and  also  liable  to  be  explained 
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that  the  first  will  was  in  the  force  and  in  the 
keeping  of 'his  mother.  The  circumstance, 
as  it  often  happens  in  relation  to  circum- 
stances,  is   outweighed    by    positive  proof. 

But,  on  the  other  hand,  keeping  all  the 
testimony  out  of  the  question,  and  arguing 
from  this  circumstance  only,  how  does  it 
happen  that  the  testator  (the  most  precise  and 
particular  man  in  the  world)  should  leave 
the  validity  of  a  revoking  act  to  rest  upon 
the  doubts,  (to  say  the  least,)  resulting  from 
its  being  contained  in  a  paper  cut  through 
and  cancelled,  and  to  stake  the  effect  of  such 
an  important  instrument  upon  eight  formal 
words,  to  be  found  in  almost  every  will  what- 
soever ;  and  that  this  state  of  things  should 
have  been  continued  by  him  for  two  years 
after  the  cancellation  ?  Was  paper  scarce 
with  him,  a  lawyer  in  very  extensive  prac- 
tice ?  was  he  indolent  ?  or  did  he  not  possess 
leisure  or  talents  to  write  a  less  exceptionable 
instrument  ?  Neither  of  these  will  be  pre- 
tended. 

As  to  the  will  in  question,  it  is  in  proof 
that  the  testator  meant  to  provide  further 
for  his  mother.  It  is  her  misfortune  that  he 
did  not  live  to  do  it :  but  the  will,  being 
admitted  to  be  in  force,  although  he 
537  intended  to  alter  it,  must  *operate  as 
far  as  it  goes.  As  to  Clemeusa,  it  is, 
perhaps,  her  misfortune  that  the  testator 
died  intestate :  I  say,  perhaps,  for  circum- 
stances might  have  happened  to  change  his 
opinion  on  that  subject.  Her's  is,  at  most, 
the  common  case  of  a  party's  failing  to  pro- 
vide by  will  for  those  who  have  strong  claims 
upon  him.  All  that  we  have  to  decide,  is, 
whether  the  testator  has  made  a  will  or  not  ; 
not  whether  it  is  such  as  he  ought  to  have 
made,  or  whether  it  extends  the  whole  length 
of  his  intentions  on  the  subject. 

I  have  thus  stated  to  you,  sir,  some  of  the 
grounds  of  my  present  opinion.  I  have 
taken  up  this  case  as  it  were  a  new  case  ; 
as  if  it  had  never,  until  now,  been  before 
this  Court.  I  have  forgotten,  or,  at  least, 
endeavoured  to  forget,  that  I  ever  before 
gave  an  opinion  upon  it.  That  magnanimity 
which  has  often  induced  this  Court  to  rehear 
its  decisions,  and  give  up  its  former  errors, 
would  be  but  illy  maintained  by  proceediifg 
upon  any  other  idea  :  it  would  be  violated 
and  degraded,  were  any  Judge  not  to  consider 
himself  as  free  as  the  winds  of  heaven  to 
make  up  his  opinion  de  novo. 

I  have  heard  every  thing  which  has  been 
said  on  this  second  argument,  with  patient 
and  calm  attention.  I  have  relinquished, 
perhaps,  some  of  the  ideas  I  expressed  on  the 
former  occasion,  and  others  have  shed  new 
lights  upon  my  mind.  If  my  opinion  is  not 
changed  as  to  the  great  result  of  this  cause, 
it  is  because  I  can  never  be  brought  to  agree 
that  two  and  two  do  not  make  four. 

I  have  formed  my  opinion  in  this  case 
from  an  anxious  attention  to  every  atom  of 
testimony  in  the  cause,  and  from  an  in- 
spection and  consideration  of  the  identical 
writings  in  question,  under  all  their  ap- 
pearances and  circumstances.    These,  down 


scintilla  of  doubt,  but  that  the  testator  died 
leaving  as  his  last  will  the  paper  which  has 
been  established  as  such  by  the  judgment  of 
the  District  Court. 

538  *The    other    Judges    are,  however, 
upon   the    testimony,    of  a    different 

opinion  !  Those  Judges  being  also  of  opin- 
ion, that  this  is  not  even  a  case  of  so  much 
doubt,  upon  the  testimony,  as  to  make  the 
intervention  of  a  Jury  desirable  ! — I  have  not 
made  up  my  mind  upon  a  question  of  law  of 
the  greatest  importance,  which  a  contrary 
view  of  facts,  on  their  part,  would  have 
presented  for  decision  :  namely,  whether  this 
Court  has  power,  in  a  case  like  the  present, 
to  direct  an  issue  of  revocavit  vel  non. 

I  beg  to  be  understood  as  giving  no  opinion 
on  this  important  question  ;  but  I  shsill  not 
conceal  that  my  impressions  are  always  in 
favour  of  the  maxim  **ad  questiones  facti 
respondent  jura  tores  ;"  in  favour  of  the  ordi- 
nary and  constitutional  mode  for  the  ascer- 
tainment of  facts ;  nor  can  I  readily  discern 
the  utility  of  devoting  the  precious  time 
of  this  high  tribunal,  entrusted  with  the 
consideration  and  ascertainment  of  principles 
of  law  and  equity,  to  subjects  to  which  the 
genius  of  our  constitution  and  laws  admit, 
that  Juries  are  better  adapted;  of  exhausting 
the  precious  time  of  this  Court  in  watching  the 
countenances  of  the  witnesses  who  depose 
before  it,  and  in  determining,  for  example, 
whether  this  or  that  particular  witness  is  the 
most  deserving  of  credit. 

I  conclude,  sir,  by  giving  it  as  my  opinion 
that  the  judgment  of  the  District  Court, 
establishing  the  will  of  the  16th  of  November, 
1799,  is  correct  and  ought  to  be  affirmed. 

JUDGE  FLEMING.  This  being  a  case  of 
much  expectation  and  solicitude,  as  to  the  par- 
ties interested ;  and  differing  from  a  worthy 
Judge,  for  whose  opinions  I  have  the  highest 
respect,  I  must  take  more  time  than  usual  in 
stating  the  grounds  of  my  opinion,  and  shall 
necessarily  occupy  a  considerable  portion  of 
the  ground  taken  on  a  former  occasion. 

With  respect  to  directing  an  issue,  on  the 

suggestion   of  the  appellee's  counsel,  at  the 

late  argument  of  the  cause  ;  that  proposition 

has  been,  to  my  mind,  sufficiently  answered 

by  the  worthy  Judge  who  first  delivered 

539  his  opinion  ;  and  *^with  whom,  on  this 
point,  I  fully  concur,  so  far  as  it  re- 
spects expediency  in  the  present  case,  as  I 
want  no  verdict  of  a  Jury  to  ascertain  a  fact, 
that  to  me  appears  as  plain  as  the  meridian 
sun.  But  as  to  the  power  of  the  Court  to 
direct  an  issue,  I  give  no  opinion  at  present ; 
not  having  considered  it  with  sufficient 
attention. 

With  respect  to  the  merits  of  the  case  :  the 
important  question  before  the  Court  is, 
whether  the  writing  admitted  to  record  by 
the  District  Court  of  Richmond,  as  the  last 
will  and  testament  of  Charles  Fleming  Bates, 
was,  at  the  time  of  his  death,  truly  his  last 
will,  or  whether  it  was  not  absolutely  re- 
voked by  the  testator  in  his  life-time.  In  de- 
ciding which,  I  shall  first  consider  the  case, 
as    it  appears  from    the   written  evidence* 


alone  ;  ana  tnen  on  tne  written  ana  orai  tes- 
timony taken  together;  and  it  will  not  be 
amisa  to  take  a  short  retrospective  view  of 
the  situation  and  circumstances  of  the  tes- 
tator, and  of  his  connections,  at  different 
periods,  from  the  date  of  the  writing  in  con- 
troversy, at  the  time  of  his  death. 

At  the  former  period  he  lived  in  the  house 
of  an  indulgent  father,  who  had  paid  par- 
ticular attention  to  his  education  and  mor- 
als, and  who  was,  unfortunately,  in  declining 
circumstances. 

The  testator  was  then  a  bachelor,  and  had 
lately  commenced  the  practice  of  the  law ; 
and  l>eing  a  man  of  respectable  talents,  of 
great  diligence  and  economy,  had  a  well 
grounded  prospect  of  improving  his  fortune. 
Being  thus  circumstanced,  he,  on  the  16th 
day  of  November,  1799,  made  the  will  now 
in  controversy  ;  the  whole  of  which  is  in  his 
own  hand-writing ;  at  which  time  both  his 
parents,  and  several  brothers  and  sisters 
were  living ;  and  prompted,  I  conceive,  as 
well  by  paternal  affection,  as  by  gratitude 
for  the  care  and  indulgence  of  his  parents, 
they  appear  to  have  been  the  first  and  prin- 
cipal objects  of  his  solicitude  and  bounty. 
And  in  the  latter  part  of  his  will  he  directs 
his  slave  Isaac  to  be  free  at  twenty-one,  and 
Charlotte  at  eighteen  years  of  age ;  and 
lastly,  gave  his  trustee  ten  per  cent,  on  the 

profits  of  his  estate,  for  his  trouble. 
540  *'rhis  will  (as  appears  from  evi- 
dence) was  sealed  up,  directed  to  his 
mother,  and  delivered  to  her  for  safe 
keeping ;  and  nearly  two  years  thereafter, 
the  testator  having  for  a  large  sum  of  money 
purchased  the  mansion  and  plantation 
where  his  father  dwelt,  (called  Belmont,)  he 
received  the  will  from  his  mother,  broke  the 
seal,  aud  added  a  codicil,  in  the  following 
words,  to  wit,  '*!  wish  the  balance  of  the 
purchase-money  of  Belmont  to  be  raised  by 
my  said  executor,  as  soon  as  possible,  from 
the  debts  due  me,  and  a  title  made  to  my 
said  executor,  as  trustee,  in  like  manner  as 
the  personal  estate;  and  as  to  Isaac  and 
Charlotte,  I  revoke  the  proceeding  part  of 
my  will,  but  not  to  any  thing  else. 

(seal.)  Signed  **Ch.  F.  Bates. 

"Sept.  23d.  1801." 

After  adding  this  codicil,  he  resealed  the 
will,  and  returned  it  to  his  mother;  and 
having  made  pecuniary  engagements,  per- 
haps beyond  what  he  formerly  contemplated, 
he  found  it  expedient  to  retract  the  benevo- 
lence he  once  intended  towards  his  slaves, 
Isaac  and  Charlotte ;  and  to  make  ample 
provisions  for  discharging  those  engage- 
ments, and  fulfilling  the  former  purpose  of 
his  will. 

About  two  years  thereafter,  his  circum- 
stances having  been  considerably  changed, 
and  having  formed  an  imprudent  (though 
not  uncommon)  temporary  connection;  on 
the  2d  day  of  September,  1803,  he  thought 
proper  to  make  a  new  will,  (which,  without 
a  special  clause  for  the  purpose,  would,  at 
his  death,  have  virtually  revoked  the  former,) 
in  the  first  clause  of  which  he  declared  his 
most  ardent  wish  to  render  his  mother  happy 
and  easy  during  life ;  also  his  father,  and  all 
his  children,  as  long  as  they,  or  any  of  them, 
continue  in  his  family,  remain  single,  or, 
in  the  discretion  of  his  executor,  should  need 
assistance.    And  after  a  further  disposition 


oi  nis  estate,  on  tne  aeatn  ot  nis  rattier  and 
mother,  he  recognised  the  fmit  of  his 
unhappy  amour,  called  her  his  <langhter 
Clemensa,  declared  her  to  t>e  free,  gave 
particular  directions  respecting  her  educa- 
tion, and  made  a  handsome  permanent 
provision  for  her,  manifesting-  thereby 

541  *a  laudable  instance  of  natnral  affec- 
tion, and  making  the  best  atonement 

in  his  power,  for  his  former  indiscretion. 
And  lastly,  he  appointed  the  same  executor 
and  trustee,  as  in  his  former  will. 

On  the  26th  day  May,  1805,  died  Thos.  F. 
Bates,  father  of  the  testator,  who,  on  the 
28th  day  of  May,  1806,  married  Miss  Miller^ 
the  appellant  in  this  cause,  which  wrought 
so  important  a  change  in  his  family  and 
affairs,  that  neither  of  the  wills  seemed  at 
all  adapted  to  his  then  situation  and  circum- 
stances ;  he  therefore  carefully  cancelled  the 
latter,  by  cutting  out  the  signature  of  his 
name  at  the  bottom  of  it,  and  let  remain  a 
little  to  the  left  of  the  signature  cut  out, 
the  following  words,  to  wit,  "I  revoke  a  1 
other  wills  heretofore  made  by  me,*'  signed 
*'C.  F.  Bates,*'  all  in  his  own  hand-writing; 
which  will,  so  cancelled,  with  the  clanse  of 
revocation  remaining,  he  carefully  preserved, 
and  kept  by  him  till  the  day  of  his  death. 
The  important  question  hence  arises,  whether 
this  writing  was  a  revocation  of  the  will  now 
in  controversy  ;  and  if  so,  2dly,  whether  the 
will  thus  revoked,  has  since  been  so 
republished  and  acknowledged,  by  the  testa- 
tor, as  to  give  it  validity. 

In  considering  this  question  I  bav^e  not 
had  reference  to  the  English  authorities,  as 
few  of  them  apply  to  the  case  before  ns,  but 
am  governed  by  our  act  of  Assembly,  con- 
cerning wills,  passed  December  13th,  1792. 

By  the  third  section  of  that  act,  the  will 
before  us  was  revocable,  either  by  the  testa- 
tor's destroying,  cancelling,  or  obliterating 
the  same,  or  causing  it  to  be  done  in  his 
presence,  or  by  a  subsequent  will,  codicil,  or 
declaration  in  writing,  made  as  aforesaid; 
that  is,  either  written  wholly  by  himself,  or 
attested  by  two  or  more  credible  witnesses, 
subscribing  their  names  in  his  presence: 
the  clause  of  revocation,  or  declaration  in 
writing  above  mentioned,  having  been  writ- 
ten wholly  by  the  testator  himself,  and 
signed  with  his  name,  is  precisely  and  fully 
within  the  provision  of  the  act  of  Assembly ; 
and,  to  my  mind,  amounts  to  an  absolute 
revocation  of  all  former  wills  by  him  made. 
But  it  was  contended  by  the  appellee^s 
counsel,  that  the  clause  of  revocation, 

542  *as  they  style  it,  was  a  substantive  part 
of  the  will  of  September,  1803,  and  when 

that  will  was  cancelled  by  the  testator,  the 
clause,  consisting  of  only  "nine  little  words." 
was  cancelled  also  ;  but  I  am  constrained  to 
view  the  subject  in  a  very  different  light ; 
and  those  nine  little  words  are  very  explicit, 
and  with  the  attendant  circumstancses,  ap- 
pear to  me  to  shew  the  quo  animo,  and  to 
evince  the  testator's  mind,  as  clearly  as  if  he 
had  written  a  volume  on  the  subject.  Can 
it  be,  for  a  moment,  l>elieved,  that  when  he 
was  cancelling  the  will  of  .Septeml>er,  1803. 
as  being  illy  adapted  to  the  then  situation 
of  his  family  and  affairs,  that  he  could  have 
entertained  the  most  distant  idea  that  the 
will  of  1799,  which  was  much  more  so,  (inas- 
much as  he  had  then  married  a  young  wife*) 
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should  be  thereby  revived  ?  I  have  a 
tboroug^h  conviction  that  it  would  not ;  for, 
had  that  been  his  intention,  with  how  much 
more  ease,  and  less  trouble,  could  he  have 
torn  the  will  in  pieces,  or  thrown  it  into  the 
fire  ;  but  instead  of  doing^  either,  he  cancelled 
the  will,  by  carefully  cutting  the  sig'nature 
of  his  name  from  the  body  of  it,  leaving  the 
declaration  of  revoking  all  other  wills  by 
him  before  made,  with  his  name  thereto, 
standing  within  half  an  inch  of  the  name  so 
carefully  cut  from  the  body  of  the  will.  We 
find  this  cancelled  will,  then,  and  the  revok- 
ing declaration,  with  the  signature  of  his 
name  annexed,  deposited  with  the  most  pre- 
cious treasures  of  his  cabinet.  And  why  was 
it  thus  carefully  preserved  ?  As  a  standing 
testimonial  that  he  then  had  no  will  in 
existence;  and  as  an  irrefragable  proof,  to 
my  mind,  that  that  was  the  real  intention  of 
the  testator,  is  the  circumstance  of  the  will 
of  1799,  being  then  in  the  custody  of  his 
mother,  in  the  County  of  Goochland  ;  which, 
on  cancelling  the  will  of  1803,  would  have 
been  revived  and  in  force,  without  some  such 
written  declaration  of  the  testator. 

But  it  is  contended  by  the  appellee's  coun- 
sel, as  before  noticed,  that  the  will  of  1803, 
with  the  revoking  declaration  annexed,  is 
one  and  the  same  iostrument ;  and  that 
cutting  out  the  name  of  the  testator  from  the 
body  of  the  will,  destroyed  the  whole,  not- 
withstanding his  signature  remained 
543  *to  the  declaration,  '*that  being  a  mere 
marginal  note.*'  It  is  sometimes  cus- 
tomary, where  wills  consist  of  several  sheets 
of  paper,  for  the  testator  to  sign  his  name  to 
<each  separate  sheet ;  but  I  believe,  that  in  the 
whole  catalogue  and  history  of  wills,  there 
cannot  be  produced  a  single  instance,  where  a 
man,  acquainted  with  law,  and  versed  in  the 
technical  terms  of  the  science,  ever  put  a 
double  signature  to  such  a  will  as  that  of 
1803,  now  before  us,  and  consisting  of  less 
than  half  a  sheet  of  paper,  for  the  mere  pur- 
pose of  authenticating  and  giving  validity 
to  the  same.  And  it  appears  to  me,  from  a 
view  of  the  paper  itself,  and  the  attendant 
circumstances,  that  the  declaration  of  revok- 
ing all  other  wills,  was  written  and  signed  by 
the  testator,  at  the  time  he  cancelled  the  will, 
and  by  him  carefully  preserved,  for  the  sole 
purpose  of  revoking  the  will  now  in  contro- 
versy, which  was  then  in  the  custody  of  his 
mother,  in  the  county  of  Goochland ;  and  it 
is  highly  probable,  that,  as  the  will  of  1803 
was  made  in  the  city  of  Richmond,  where 
the  testator  then  spent  the  greater  part  of 
his  time,  in  the  exercise  of  his  profession,  it 
was  there  cancelled  also :  but  that  seems  a 
circumstance  not  very  material.  As  it  ap- 
pears to  me,  that  whether  the  declaration  of 
revoking  was  written  at  the  time  of  cancel- 
ling the  will,  or  at  the  day  of  executing  it, 
and  carefully  preserved  by  the  testator,  it 
amounts  to  the  same  thing,  and  is  to  have  the 
same  effect. 

We  are  now  to  consider  the  second  point, 
whether  the  will,  thus  revoked,  has  since 
been  so  republished,  and  acknowledged  by 
the  testator,  as  to  give  it  validity. 

In  doing  which,  we  must  recur  to  a  variety 
of  oral  testimony,  which  is  admitted  to  be 
sometimes  proper,  for  the  purpose  of  explain- 
ing* the  intention  of  a  testator,  and  not  by  me, 


denied  to  be  so,  in  the  case  now  before  the 
Court. 

All  the  witnesses  examined  on  the  occasion 
appear  to  be  persons  of  respectability,  and 
of  fair  characters ;  and  therefore,  I  give 
credence  to  the  whole  of  their  testimony  as 
to  facts ;  and  shall  only  consider  what  effect 
it  ought  (taken  collectively)  to  have  on  the 
cause.  I  begin  with  the  testimony  in  favour 
of  the  •will  now  in  controversy ;  and 

544  first  ♦with  that  of  Frederick  Woodbon, 
of  whose  integrity  and  candour  I  have 

not  the  smallest  doubt. 

Major  Woodson  states,  that  in  February, 
or  March,  preceding  the  death  of  Mr.  Bates, 
which  happened  on  the  30th  of  May,  1808,  the 
subject  of  both  his  wills  was  mentioned, 
when  Bates  informed  him  he  had  a  will, 
which  he  wrote  many  years  ago  ;  but  that  he 
did  not  like  it,  and  would  make  another  in  a 
short  time.  He  told  the  deponent  he  did  not 
approve  of  the  will  he  had,  but,  in  making 
another,  he  meant  to  make  his  mother  inde* 
pendent  in  some  degree :  he  meant  to  give 
her  something  at  her  own  disposal.  The 
conversation  arose  from  the  deponent  (who 
was  his  uncle)  finding  fault  with  his  conduct 
respecting  his  mother,  in  not  taking  that 
care  of  her  which  he  ought,  as  he  had  been 
informed,  and  was  a  kind  of  admonition,  or 
reprimand  from  the  witness.  The  testator 
spoke  of  his  second  will,  as  having  been 
cancelled,  and  said  that  the  first  will  was 
then  in  existence,  and  in  the  keeping  of  his 
mother,  but  that  he  did  not  like  it. 

The  witness,  on  being  interrogated  by  one 
of  the  Judges,  said,  he  understood  the  testa- 
tor's dislike  to  the  will  (meaning  the  will  now 
in  question)  was  two-fold  ;  first,  that  it  did 
not  provide  sufficient  for  his  mother;  and 
secondly,  that  he  understood  the  property 
was  somewhat  incumbered,  which  the  witness 
from  hearing  the  will  read,  understood  was 
the  control  given  over  it  to  Mr.  Holman,  the 
executor.  This  to  me  appears  a  strange 
inference  indeed ;  for  the  principal  clause  in 
the  will  is,  '*that  his  executor  and  trustee, 
George  Holman,  hold  all  the  property  of 
which  the  testator  might  die  possessed,  and 
not  otherwise  disposed  of,  in  trust,  for  the 
benefit  of  Caroline  M.  Bates,  (his  mother,) 
and  under  her  free  and  particular  control, 
so  long  as  she  continues  the  wife,  or  widow, 
of  the  said  Thomas  F.  Bates;  and  if  she 
should  marry  again,  and  be  in  need  of  any 
thing,  then  to  such  proportion  as  the  said 
trustee  in  his  judgment  shall  think  right, 
not  exceeding  one-third  of  the  estate  of  the 
testator."  And  this  was  thought  by  the  wit- 
ness, (and  as  he  supposes,  by  the  testa- 

545  tor,)  an  inadequate  *pro vision  for  his 
mother,  at  a  time  when  the  testator  had 

formed  the  most  tender  and  important  con- 
nection known  in  society ;  and  then  had  a 
young  wife,  in  the  seventh  or  eighth  month 
of  her  pregnancy,  with  the  prospect  of  a 
numerous  progeny  before  him  ;  besides  the 
moral,  as  well  as  natural  obligations  he  was 
under,  to  make  ample  provision  for  his 
illegitimate  daughter,  already  recognised  and 
emancipated,  and  for  whose  welfare  and 
happiness  he  had  shewn  very  great  anxiety 
and  solicitude.  To  me  it  is  inconceivable 
that  any  rational  man,  with  the  common 
feelings  of  humanity,  thus  circumstanced, 
could  suffer  such  a  will  to  exist  for  a  single 
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moment :  but  we  have  already  seen  that  it 
had  been  deliberately  and  solemnly  revoked. 
I«et  UB  proceed  with  the  evidence. 

Larner  Bradshaw,  says  **that  on  the  26th 
day  of  May,  1806,  C.  F.  Bates  informed  him 
he  had  made  a  will,  takinj^  care  of  his  mother  ; 
and  the  latter  end  of  February,  or  March, 
meeting-  him  in  the  field,  he  again  told  the 
witness  he  should  take  care  of  his  mother ; 
that  it  should  not  be  all  the* people  in  the 
world  should  prevent  his  taking^  care  of  her  : 
said  he  had  a  will,  and  should  take  care  of  his 
mother  at  all  events." 

Such  a  resolution  was  laudable,  and  worthy 
of  a  dutiful  son,  to  an  amiable  and  indulgent 
mother :  but  there  were  others  who  had  still 
stronger  claims  on  his  justice,  care,  and  atten- 
tion, to  wit,  a  wife,  with  the  prospect  of  a 
growing  family  of  children:  for  we  are  told 
in  holy  writ,  (and  it  is  one  of  the  first  laws  of 
Moses,)  that  "a  man  shall  leave  his  father 
and  mother,  and  cleave  to  his  wife ;  and  they 
shall  be  one  flesh. *'  And  more  especially 
was  he  bound  by  the  ties,  both  of  natural 
affection  and  of  moral  rectitude,  to  make 
ample  provision  for  the  unfortunate  offspring 
of  his  juvenile  indiscretion,  and  for  whose 
welfare  and  happiness  he  had  (as  before 
noticed)  shewn  the  greatest  and  most  lauda- 
ble solicitude ;  neither  of  whom  (as  wife  or 
child)  were  in  existence  at  the  time  of  mak 
ing  the  will  in  question,  nor  for  several  years 
thereafter ;  and  consequently  could  not  have 
been  contemplated  by  the  testator. 
546  The  consequences  under  the  then  *ezist- 
ing  circumstances,  could  not  be  so  dis- 
tressing to  the  former  branch  of  his  family, 
because  the  issue  of  the  marriage  happened 
to  be  still-born  ;  and  the  law  makes  ample 
provision  for  the  widow  :  but  far  different  is 
the  case  respecting  his  natural  daughter, 
who,  together  with  her  future  offspring,  the 
law  has  doomed  to  perpetual  slavery,  to  her 
nearest  blood  relations,  unless  emancipated 
by  their  clemency ;  and  so  great  was  Mr. 
Bates's  affection  for  her,  that  he  put  her  to 
board  (at  a  liberal  price,  which  he  punctually 
paid)  in  the  house  of  Mr.  William  Clarkson, 
a  respectable  farmer  in  the  county  of  Gooch- 
land, whom  he  told  that  (as  soon  as  she  should 
arrive  at  a  proper  age)  he  wuuld  send  her  to 
the  town  of  Bethlehem,  in  Pennsylvania, 
where  there  is,  perhaps,  the  best  seminary 
for  female  education,   in  the  United  States. 

These  circumstances  are  noticed  to  refute 
the  suggestion  of  one  of  the  appellee's  coun- 
sel, *'that  Mr.  Bates  wished  to  conceal  the 
existence  of  his  unfortunate  daughter;"  and 
to  shew  the  improbability — nay,  the  moral 
impossibility,  that  a  man  endued  with  com- 
mon reason,  and  possessing  the  common 
feelings  of  humanity,  could  ever  have  con- 
templated the  re-establishment  of  the  will 
now  before  the  Court,  which  he  had  so 
solemnly  revoked  upon  the  birth  of  his  unfor- 
tunate child.  And  if  it  was  expedient  and 
proper  to  revoke  it  on  the  first  remarkable 
change  in  his  family,  in  the  year  1803,  how 
much  more  so  was  it,  that  it  should  remain 
revoked,  after  his  intermarriage  with  the 
appellant,  in  the  year  1806. 

To  proceed  with  the  evidence. 

Charles  Hopkins  says,  that  he  lived  with 
Mr.  Bates,  and  continued  with  him  as  late  as 
December,  1807 ;  and  heard  Mr.  Bates  say, 
that,  for   a   number  of  years   past   he  had 


always  kept  a  will  by  him  ;  and  condemned 
it  in  others  not  to  keep  wills  by  them. 

Christopher  Anthony  says,  that  in  conver- 
sation with  Mr.  Bates,  (but  can  say  nothing 
as  to  the  time,  with  certainty,)  the  latter  men- 
tioned that  he  always  kept  a  will  by 

547  him  ;  *and  told  him  he  had  appointed 
Major  Holman  his  executor.    Ue  thinks 

the  conversation  happened  about  the  time  of 
his  marriage ;  but  whether  before  or  after  he 
cannot  say. 

This  seems  to  be  the  substance  of  all  the 
evidence  adduced  in  support  of  the  will ;  and 
the  one  spoken  of  in  Anthony's  deposition 
was,  most  probably,  that  of  September,  1803 ; 
but  be  that  as  it  may,  this  evidence,  withoot 
any  adverse  testimony  to  weaken  the  force 
of  it,  does  not,  in. my  conception,  amount  to 
the  re-establishment  of  the  will  in  question, 
which  had  been  so  solemnly,  and  deliber- 
ately, revoked  by  the  testator.  And  when 
we  come  to  consider  the  evidence  of  Edward 
Boiling,  William  Clarkson,  William  Graj, 
Winifred  Heath  and  William  Miller,  all 
speaking  of  circumstances  at  later  periods 
than  those  mentioned  by  the  other  witnesses, 
which  it  seems  unnecessary  to  recapitulate ; 
the  latter,  in  my  apprehension,  greatly  pre- 
ponderates, and  shews  it  to  have  been  the 
opinion  of  the  whole  family,  even  of  Mrs. 
Bates  the  elder,  herself,  (who  had  for  a  long^ 
time  had  this  will  in  her  keeping-,  but  had 
told  her  son,  on  his  particular  inquiry,  that 
she  had  given  it  up  to  him,)  that  Mr.  Bates 
had  died  intestate.  And  such  was  her  sur- 
prise, when  this  will  was  accidentally  found 
by  her  daughter  about  two  months  after  his 
death,  that  she  was  extremely  affected,  and 
with  great  difificulty  kept  from  fainting. 
And  had  Mr.  Bates,  in  his  last  illness,  when 
he  was  shewing  great  anxiety  and  wishing 
for  some  person  to  write  him  a  will,  or 
(according  to  Miss  Heath)  a  g-ood  will,  it  is 
to  be  presumed  that  had  he  supposed  the  one 
before  us  in  existence,  and  wished  it  to  be 
revived,  and  established  as  his  will,  he  would 
so  have  expressed  himself.  And  it  is  mach 
to  be  lamented,  that  he  was,  by  the  hand  of 
providence,  prevented  from  making^  a  sait- 
able  provision  for  the  two  worthy  objects  of 
his  filial  and  paternal  reg-ard  and  affection ; 
and  for  whose  welfare  and  happiness  he  had 
uniformly  shewn  the  most  laudable  solici- 
tude ;  and  were  I  to  decide  this  case  agree- 
ably with  my  own  private  wishes,  it  would 
be  to  afifirm  the  judgment  of  the  District 
Court ;  but  after  the  most  mature  re- 
consideration of  the  subject,  I  am  thor- 
oughly   convinced    that    my    former 

548  ^opinion    was  correct,  that  the   paper 
before    the   court  is   not  the    will   of 

Charles  F.  Bates :  and  therefore  the  judg- 
ment of  the  District  Court  is  erroneous,  and 
ought  to  be  reversed — 

Which  was  the  opinion  of  a  majority  of 
the  Court.  

The    Attorney-General    (in   Behalf   of   the 
Commonwealth)  v.  Turpin. 

Tuesday.  18th  April.  1800. 
Act  Concerning  Auditor  and  TreMBrer—Coastracttii 

of.— The  remedy  srlvenby  the  0th  section  of  the  act 
passed  the  I6th  of  December,  17DS.  "to  reduce  into 
one  the  several  acts  concerning  the  Auditor  and 
Treasurer,"  is  not  confined  to  matters  of  acconnu 
bat  extends  to  every  risrht  in  law  or  equity  whicb 
any  person  is  entitled  to  demand  of  the  Oommoo> 
wealth. 


execution  and  retnrn  of  a  writ  of  ad  quod  dam- 
num to  value  land  intended  to  be  applied  to  pub- 
lic uses,  immediately  devests  tbe  title  of  the 
individual  owner  to  the  land  so  valued,  and  trans- 
fers it  to  the  Ck>mmon wealth  in  full  and  absolute 
dominion;  such  owner  remaining  entitled  only 
to  the  valuation  money  and  damages  assessed  by 
the  Jury. 
Same-Rlirhts  of  Owner— Interest  on  Valaatlon  Money 
—effect  of  RevAliMtlon.— Interest  is  not  to  be  al- 
lowed on  such  valuation  money  or  damasres, 
unless  the  claimant  applied  to  the  Auditor 
for  his  warrant,  and  was  refused  it:  or.  havinsr 
obtained  it.  was  refused  payment  at  the  Treasury: 
but,  where,  by  the  consent  of  the  original  owner, 
part  of  the  land  taken  for  public  use  was  directed, 
by  a  law.  to  be  revalued  and  restored  to  him. 
and  the  residue  to  be  retained  by  the  Com- 
monwealth: but,  throufirb  the  default  of 
the  asrents  of  the  Commonwealth,  such  re- 
valuation has  not  been  made:  the  Court  of 
Chancery  should  direct  it  now  to  be  made,  and 
decree  the  value  so  ascertained,  (of  the  residue.) 
with  interest,  from  the  time  when  such  revalua- 
tion ousrht  to  have  taken  place,  to  be  paid  by  the 
Commonwealth  to  such  orisrinal  owner. 

Doctor  Philip  Turpin  exhibited  his  origri- 
nal  bill,  in  the  Hig^h  Court  of  Chancery, 
against  the  Attorney-General,  stating  that 
the  Directors  of  the  Public  Buildings,  ap- 
pointed by  an  act  of  the  General  Assembly, 
passed  in  the  year  1779,  "for  the  removal  of 
the  seat  of  government  from  Williamsburg 
to  Richmond,  did,  by  virtue  of  the  powers 
vested  in  them,  sometime  in  the  year  1783, 
lay  off  about  thirty  acres  of  the  com- 
plainant's land  on  Shockoe  Hill,  for  the  use 
of  the  public,  and  cause  it  to  be  valued  by  a 
Jury ;  one  parcel  of  which  was  estimated  at 
1,0001.  and  the  other  at  4,0001.  but,  in  conse- 
quence of  the  deranged  state  of  the  finances, 
he  did  not  apply  for  payment  at  the  public 
treasury  ;  that  in  consideration  of  the  design 
to  erect  the  public  buildings  on  the  com- 
plainant's land,  he  made  a  donation  to  the 
Commonwealth  of  two  acres,  near  the  brick 
house  then  used  as  a  Council  Chamber  ;  that 
the     directors    having     abandoned      their 

intention  to  erect  the  public  build- 
549      ings  *on   his  land,    he    presented    a 

petition  to  the  Legislature,  praying 
that  they  would  determine  what  part  of  his 
ground  was  intended  for  public  use,  and 
that  he  might  be  compensated  for  the  part 
retained  ;  not  expecting,  however,  that  more 
than  a  small  part  would  be  restored  to  him ; 
nor  even  that,  without  compensation  for 
the  loss  sustained,  by  its  depreciation  in 
value  while  held  by  the  public:  that,  in 
consequence  of  this  application,  an  act 
passed  in  1787,  authorising  the  Directors  of 
the  Public  Buildings,  to  convey  to  the  com- 
plainant certain  lands ;  and,  accordingly, 
they,  on  the  9th  of  April,  1788,  came  to  a 
resolution,  declaring  that  the  interest  of 
the  Commonwealth,  in  the  whole  of  the  land 
which  had  been  appropriated  to  the  use  of 
the  public,  should  be  released  to  the  com- 
plainant, except  two  acres,  to  be  laid  off  so 
as  to  include  the  garden  adnexed  to  the 
Governor's  house ;  that  these  two  acres  were 
much  more  valuable  than  those  originally 
given  ;  for  the  use  of  which  the  complainant 


*See  monographic  note  on  "Eminent  Domain" 
appended  to  James  River  and  Kan.  Co.  v.  Thompson 
and  Teays,  3  Gratis  270. 


Governor's  garden ;  and  that  satisfaction 
might  be  made  for  the  diminution  in  the 
value  of  the  other  lands.  The  bill  calls 
upon  the  Attorney-General  to  answer  the 
premises ;  but,  not  as  in  ordinary  cases, 
upon  oath. 

To  this  bill  the  Attorney-General  filed  a 
plea,  demurrer,  and  answer. 

The  plea  stated,  that  the  complainant 
being  conscious  that  he  could  not  by  due 
process  of  law  recover  the  two  acres  of 
ground,  claimed  by  his  bill,  had  elected  the 
General- Assembly  to  decide  upon  his  title  ; 
and  their  decisions,  being  against  him 
ought  to  bar  his  claim. 

The  demurrer  insisted  that  his  remedy 
was  strictly  and  purely  a  legal  one,  and 
therefore  he  ought  not  to  be  aided  in  a 
Court  of  EJquity. 

The  answer  denied  any  knowledge  of  the 
terms  on  which  the  donation  of  the  two 
acres  was  made,  by  the  complainant,  to  the 
directors ;  and  did  not  admit  such 
550  donation  to  *have  been  on  condition, 
that  the  public  building  should  be 
erected  thereon. 

It  appears,  from  the  evidence,  there  was  a 
competition  between  the  principal  proprie- 
tors of  lots  on  Richmond  Hill,  and  those  on 
Shockoe  Hill,  for  the  site  of  the  public  build- 
ings. Colonel  Richard  Adams  offered  to 
make  a  donation  of  two  acres  on  the  former  ; 
and  Doctor  Turpin,  of  an  equal  quantity  on 
the  latter.  The  proposal  of  Doctor  Turpin 
was  accepted^  as  one  of  the  directors  (Col- 
onel Goode)  says,  under  a  full  persuasion 
that  the  public  buildings,  or  some  part 
thereof,  would  be  erected  thereon.  Other 
directors  state  their  belief,  that  the  two 
acres  were  given  by  Doctor  Turpin,  in  conse- 
quence of  a  similar  offer  having  been  made 
by  Colonel  Richard  Adams;  and  they  all 
agree  that  the  donation  was  made  after  the 
writ  of  ad  quod  damnum  was  executed ;  and 
that  although  the  public  buildings  were  not 
placed  on  the  two  acres  given  by  Doctor 
Turpin,  yet  they  were  erected  contiguous  to 
other  lots  of  his,  which  greatly  enhanced  the 
value  of  the  property.  The  exchange  of  the 
two  acres  originally  given,  for  those  occu- 
pied as  the  Governor's  garden,  was  con- 
sidered an  accommodation  to  Doctor  Turpin, 
as  it  enabled  him  to  effect  an  advantageous 
sale  of  them,  (with  lands  adjoining,)  to 
Colonel  John  Mayo ;  but  it  appears,  that 
Doctor  Turpin  was  always  opposed  to  such 
exchange. 

The  Chancellor  (the  late  Mr.  Wythe)  over- 
ruled the  plea  and  demurrer ;  and  being  of 
opinion  '*that  the  complainant  was  entitled 
in  equity  to  restitution,  by  the  Common- 
wealth, of  the  ground  demanded  by  his  bill, 
decreed  that  the  tenant  In  possession  there- 
of, holding  the  right  of  the  Commonwealth 
only,  in  any  action  to  be  commenced  for 
recovering  such  possession,  and  the  mesne 
profits,  shall  not  plead,  or,  on  trial  of  an 
issue,  give  In  evidence,  the  legal  title  of  the 
Commonwealth  claimed  by  virtue  of  the 
acts  of  the  General  Assembly  1  and  the  dona- 
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tion  menuoaea  m  tne  oiii  ezniDits  ;  ana  tnat 
the  plaintiff  and  his    rightful  successors  be 
quieted    in   their  possession,    after  it  shall 
have  been  vindicated  and  obtained." 

551  *From    this    decree,    the   Attorney- 
General  appealed  to  this  Court. 

The  Attorney-General,  for  the  Common- 
wealth. 

Call  and  Randolph,  for  the  appellee. 

For  the  Commonwealth,  it  was  contended, 
that  such  a  suit  as  this  could  not  be  brought. 
It  was  an  original  bill  filed  against  the  At- 
torney-General, as  representing  the  State. 
The  Commonwealth  cannot  be  sued,  in  any 
case,  except  where  the  law  has  authorised  it ; 
and  then  the  suit  must  be  brought  in  the  form 
prescribed  by  law.  No  State  can  be  sued 
otherwise.  This  results  from  the  very  nature 
of  government.  In  cases  not  provided  for 
by  positive  laws,  all  claims  against  a  State 
must  be  subjects  of  treaty  or  negotiation. 
Suppose  an  individual  has  a  claim  against 
the  United  States,  can  he  sue  Congress,  or 
the  United  States  generally?    Certainly  not. 

The  law(l)  authorising  appeals  from  the 
decision  of  the  Auditor,  is  necessarily  con- 
fined to  matters  of  account,  which  regularly 
come  before  him.  But  this  is  a  suit  for  the 
recovery  of  land,  which  ne^er  could  come  be- 
fore the  Auditor  in  any  shape  :  he  woul«i  be 
incompetent  to  decide  upon  the  right  of  prop- 
erty, or  to  award  a  writ  for  the  possession. 

For  the  appellee,  it  was  argued,   that  this 

case  emphatically  belonged   to  a  Court  of 

Equity.     The  writ  of  ad  quod  damnum,  and 

the  inquest  of  the  jury  thereon,  had  the  effect 

of  devesting  the  legal  title  of  Turpin, 

552  and  of  transferring  it*to  the  Common- 
wealth.   If,    therefore,    Turpin     had 

brought  an  ejectment,  the  ad  quod  damnum 
would  have  been  set  up  as  a  bar.  Every  in- 
junction to  a  judgment  of  the  Common- 
wealth, is  an  original  suit ;  yet  there  is  no 
act  of  Assembly  which  authorises  it.  Never- 
theless, such  bills  are  constantly  enter- 
tained, because  there  is  no  other  possible 
mode  of  protecting  the  citizen. 

This  is  an  injunction,  from  its  very  nature  ; 
being  intended  to  prevent  the  Common- 
wealth from  setting  up  the  writ  of  ad  quod 
damnum.  It  is  then  the  ordinary  case  of  a 
bill  of  injunction  ;  and,  if  it  can  be  filed  at 
all,  it  must  be  in  such  a  case  as  this. 

Again,  the  latter  part  of  the  section,  in 
the  Auditor's  law,  before  cited,  expressly 
authorises  a  petition  in  behalf  of  any  person, 
who  is  entitled  to  demand  any  right  against 
the  .Commonwealth,  either  in  law  or  equity. 
The  remedy,  then,  is  not  confined  to  mere 
matters  of  account ;  but  embraces  every  pos- 
sible demand,  founded  on  contract,  which  a 
citizen  may  have  against  the  State  ;  and  may 
be  assimilated  to  the  ordinary  mode  of  re- 
dress, in  England    by  petition  of  right.  (2) 


(1)  Rev.  Code,  v.  1,  c.  86.  p.  140.  sect  8.  "Where  the 
Auditor  actlnff  accordlnsr  to  his  discretion  and  judsr- 
ment.  shall  disallow,  or  abate  any  article  of  de- 
mand asralnst  the  Ck^mmon wealth,  and  any  person 
shall  think  himself  afirgrieved  thereby,  he  shall 
be  at  liberty  to  petition  the  Hisrh  Court  of  Chan- 
cery, or  the  District  Court,  faolden  at  the  city  of 
Richmond,  accordinsr  to  the  nature  of  his  case,  for 
redress;  and  such  Co  art  shall  proceed  to  do  rlcrht 
thereon:  and  a  like  petition  shall  be  allowed  in  all 
other  cases,  to  any  other  person  who  is  entitled  to 
demand  against  the  Commonwealth,  any  riffht  in 
law  or  equity."— Note  in  Original  Edition. 

(2)  The  arsrnments  of  counsel,  on  the  merits  of 
this  case,  occupied  much  time,  and  were  accurately 


ruesaay ,  May  la.  x  ne  j  uages  pronounced 
their  opinions,  and  decree. 

JUDGE  TUCKER.  By  the  act  of  May, 
1779,  c.  21,  "for  the  removal  of  the  seat  of 
government  to  Richmond,  "a)  it  was  en- 
acted, that  six  whole  squares  of  ground, 
surrounded  each  by  four  streets,  and  con- 
taining all  the  ground  therein,  situate  in  the 
town  of  Richmond,  and  in  an  open  and  airy 
part  thereof,  should  be  appropriated  to  the 
use  and  purpose  of  public  buildings.  And 
that  reasonable  satisfaction  might  be  paid 
for  all  such  lots  of  ground  as  might  be  taken 
and  appropriated  for  that  purpose,  the 

553  Clerk  of  Henrico  County  ♦was  author- 
ised and  required,  on  application   of 

the  Directors  of  the  Public  Buildings,  ap- 
pointed by  virtue  of  that  act,  to  issue  a  writ, 
in  the  nature  of  a  writ  of  ad  quod  damnum, 
directed  to  the  Sheriff  of  Henrico,  command- 
ing him  to  summon  a  Jury  of  freeholders,  to 
meet  upon  the  said  lots,  and,  to  the  l>est  of 
their  skill  and  judgment,  to  value  the  same 
in  so  many  several  and  distinct  parcels,  as 
should  be  owned  and  held  by  several  and 
distinct  owners  and  tenants,  and  according 
to  their  respective  interests  and  estates 
therein  ;  and  that,  after  such  valuation  made, 
the  Sheriff  should  forthwith  return  the  same 
under  the  hands  and  seals  of  the  said  Jurors, 
to  the  Clerk's  office  of  the  said  County,  and 
that  the  rights  and  property  of  the  said 
owners  and  tenants  in  the  said  lots  of  land, 
should  be  immediately  devested  and  retrans* 
ferred  to  the  Commonwealth,  in  full  and  ab- 
solute dominion,  any  want  of  consent,  or 
disability  to  consent,  in  the  said  owners  and 
tenants,   notwithstanding. 

On  the  8th  day  January,  1783,  a  Jury  made 
the  following  return  to  the  writ,  (of  which 
there  is  no  copy  in  the  record,)  under  their 
hands  and  seals. 

"Agreeable  to  a  writ  of  ad  quod  damnum, 
of  the  Court  of  Henrico,  we  of  the  Jury  are 
of  opinion,  that  the  first  lot,  containing 
nearly  thirteen  acres  of  land,  whereon  the 
improvements  stand,  is  worth  the  sum  of 
4,0001.  the  second  lot,  containing  alx>ut  fifteen 
acres  of  land,  we  are  of  opinion  is  worth 
1,0001.    Given,  "  Ac. 

In  December,  1787,(b)  the  General  Assem- 
bly passed  an  act  authorising  the  Directors 
of  the  Public  Buildings  in  the  City  of  Rich- 
mond, to  convey  to  P.  Turpin  certain  lands ; 
which  act  recites  that  it  had  been  represented 
to  the  General  Assembly  that  the  Directors 
of  the  Public  Buildings  had  appropriated, 
for  the  use  of  the  public,  certain  lands  within 
the  City  of  Richmond,  the  property  of  Philip 
Turpin,  part  whereof  are  since  found  by  the 
said  Directors  to  l>e  unnecessary  for  the  said 
purpose.  And  that  the  said  P.  Turpin  had 
made  application  to  the  present  General 
Assembly  to  authorise  and  require  the  said 
Directors,  in  behalf  of  the  Commonwealth, 
to  convey  and  release  to  him  so  much 

554  of  the  *said  lands,  as  they  may  judge 
unnecessary    for  public   use.     It  was 

therefore  enacted,  that  the  said  Directors, 
or  a  majority  of  them,  should,  and  they  were 


noted  by  the  reporters.  But,  as  the  case  Is  rerr 
fully  considered  In  the  opinions  of  the  Judges,  we 
have  restricted  our  publlca^on  of  the  arg-ument  to 
the  construction  of  the  act  of  Assembly  alone.— 
Note  In  Original  Edition. 


(a)  Edit  1785,  p.  100. 

(b)  Sessions  Acts,  c  78. 
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thereby  authorised  and  required  to  execute 
a  deed  for  conveying'  and  releasing  to  the 
said  P.  Turpin,  and  his  heirs,  all  the  right, 
title  and  interest  of  this  Commonwealth,  in 
and  to  so  much  of  the  lands  so  appropriated, 
a.s  the  said  Directors  should  judg'e  unneces- 
sary for  public  use. 

Aud  it  was  further  enacted,  that  the 
Director  should  cause  the  lands  deemed 
unnecessary  for  public  use,  previous  to  the 
execution  of  a  deed  for  the  same,  to  be  valued 
by  a  Jury,  in  like  manner  as  is  directed  by 
law  for  lands  taken  and  appropriated  for  the 
uae  of  the  public,  within  the  said  City,  and 
should  return  such  valuation  to  the  Court  of 
the  County  of  Henrico,  there  to  be  recorded. 
"Provided,  that  the  Jury  in  estimating  the 
value  of  the  said  land  shall  have  regard  to  its 
comparative  value,  with  the  other  lands, 
and  their  former  appraised  value." 

At  a  meeting  of  the  Directors  on  the  9th  of 
April,  1788,  at  which  the  Governor  and  five 
meml>ers  (all  of  whom,  except  one,  appear  to 
be  now  dead)  were  present,  it  was  resolved 
that,  pursuant  to  the  preceding  act,  a 
deed  ought  to  be  executed  to  P.  Turpin,  for 
conveying  and  releasing  to  him  and  his  heirs, 
all  the  right,  Ac.  of  the  Commonwealth,  in 
and  to  all  the  lands  belonging  to  the  said  P. 
Turpin,  appropriated  by  the  Directors  of  the 
Public  Buildings  for  the  use  of  the  public, 
except  the  two  acres  ceded  to  the  General 
Assembly  by  the  said  P.  Turpin,  which  the 
Directors  are  of  opinion  ought  to  be  laid  off 
so  as  to  include  the  garden  used  at  present 
by  the  Governor,  as  annexed  to  his  house. 
These  are  the  only  documents  exhibited 
in  the  record  which  have  any  legal  operation 
and  effect  in  the  case  before  us.  I  therefore 
throw  out  of  consideration  the  subject  of 
Doctor  Turpin's  various  petitions  to  the  Gen- 
eral Assembly,  and  the  reports  of  the  com- 
mittees thereon ;  as  also  Doctor  Turpin 's 
overtures,  communicated  through  Col.  Goode ; 
and  whatever  that  gentleman  or  Mr.  Hay 
suppose  to  have  been  the  effect 
of  these  overtures  on  the  opinions 
*of  the  Directors,  individually  ;  since 
we  have  no  other  evidence  of  their 
collective  and  legal  agency,  than  what 
appears  from  the  portion  of  the  record  which 
I  have  extracted. 

The  case  thussttipt  of  all  extraneous  mat- 
ter, seems  to  be  very  short  and  simple.  By 
the  emanation,  execution,  and  return  of  the 
writ  in  the  nature  of  a  writ  of  ad  quod  dam- 
num, due  solemnities  being  observed,  (of 
which  there  is  no  evidence  in  this  record,  nor 
any  complaint  that  they  were  not  observed,) 
the  title  of  Doctor  Turpin,  was  in  the  lan- 
g'uagre  of  the  act,  immediately  devested  and 
transferred  to  the  Commonwealth,  in  full 
and  absolute  dominion.  From  that  moment 
Doctor  Turpin  had  no  more  right  or  title  to 
the  lands  themselves,  than  any  other  citizen 
of  the  Commonwealth  ;  of  course,  any  over- 
tures of  his,  to  give  to  the  Commonwealth 
such  and  such  a  particular  spot,  unless  such 
g'if  t  had  been  accepted  by  the  General  Assem- 
bly, or  authorized  by  them,  was  as  vain,  as 
if  he  had  offered  them  the  dominion  of  any 
other  State,  or  of  any  Principality  or  King- 
dom in  Europe.  He  was  entitled  to  compen- 
sation, according  to  the  estimate  of  the  Jury, 
for  all  the  lands  which  were  taken  from  him, 
but  to  nothing    more.    This  compensation 


may 
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was,  by  the  original  law,  in  which  no  altera- 
tion seems  to  have  been  made,  to  have  been 
paid  by  the  treasurer  to  him,  on  warrant  from 
the  Auditors.  Whether  he  ever  applied  for, 
or  obtained,  or  was  refused  a  warrant  for  the 
same,  at  any  time,  does  not  appear.  He 
seems  to  have  preferred  addressing*  himself 
to  the  I^eg-islature,  to  pursuing  the  course 
pointed  out  for  making  him  compensation. 
If  he  neglected  to  apply  to  the  Auditors  for  a 
warrant,  that  neglect  puts  an  end  to  his  claim 
for  compensation,  by  way  of  interest,  on  the 
amount  of  the  original  valuation  of  the  Jury. 
By  asking  and  accepting  the  return  of  the 
lands,  which  were  deemed  unnecessary  for 
the  public  use,  he  must  be  considered  as 
waiving  also  all  compensation  in  the  nature 
of  damages,  for  taking-  the  lands  for  that 
purpose,  except  such  as  the  Legislature 
might,  in  their  discretion,  make  him  for  the 
same.    And    if,  after    the  decision  of  the 

Directors  was  known   to  him,  he  had 
556      had  it  in  his  *own  power  to  ascertain 

the  value  of  the  two  acres  retained, 
and  to  get  paid  for  them,  as  directed  by  the 
original  act  of  Assembly,  I  am  inclined  to 
think  that  circumstance  would,  in  a  Court  of 
Judicature,  have  deprived  him  of-  any  right 
to  interest,  even  upon  the  sum  at  which  the 
lot  reserved  might  have  been  valued.  For 
the  public  so  far  differs  from  a  private  debtor, 
that  the  latter  is  bound  to  seek  his  creditor 
to  save  his  penalty,  or  to  avoid  the  payment 
of  interest  upon  a  just  and  liquidated  debt, 
ordinarily  carrying  interest.  But  the  public 
is  under  no  such  obligation  ;  and  if  the  pay- 
ment be  delayed  ever  so  long,  it  is  no  reason 
for  giving  interest  against  the  public,  unless 
the  debt  was  liquidated,  and  the  money 
demanded  ;  nor  then,  perhaps,  in  a  Court  of 
Judicature,  unless  the  law  expressly  author- 
ises the  allowance  of  interest,  or  the  pay- 
ment on  demand ;  because  it  is  a  principle 
in  public  polity,  which  cannot  be  departed 
from,  (at  least  by  the  Courts  of  the  State 
against  which  a  claim  is  preferred,)  that 
sovereign  States  can  only  be  bound  according 
to  the  tenor  of  their  own  engagements.  Now 
here  is  no  provision  in  the  law,  for  the  pay- 
ment of  interest  upon  the  original  valuation. 
And,  though  as  a  legislator,  I  should 
undoubtedly  give  it,  in  the  present  case,  on 
the  value  of  the  lot  reserved,  from  the  time 
it  was  first  taken  for  public  use  ;  as  a  Judge, 
I  think  I  cannot,  except  from  the  period 
when  the  Directors  of  the  Public  Buildings, 
pursuant  to  the  authority  g-iven  them  by  the 
act  of  1787,  had  located  (if  I  may  use  the  ex- 
pression) the  particular  spot  they  meant  to 
reserve  for  the  use  of  the  Commonwealth, 
and  had  released  the  residue  to  Doctor  Tur- 
pin. The  valuation  of  the  part  to  be  recon- 
veyed,  as  directed  by  that  act,  (if  it  had  been 
made,  as  it  ought  to  have  been,  by  order  of 
the  Directors,)  must  have  ascertained  the 
value  of  the  part  reserved  ;  and  having  been 
neg-lected  by  the  Directors,  Doctor  Turpin, 
from  that  period,  could  not  apply  to  the 
Auditor  for  a  warrant  for  his  money,  because 
the  amount  was  uncertain,  and  continued 
uncertain  through  the  default  of  the  agents 
of  the  Commonwealth.  From  that  period, 
therefore,  I  consider  his  right  to  interest  as 
commencing,  (a) 


(a)  Vide  8  Call, 
marchais. 


175,  179,  Commonwealth  v.  Beaa- 
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557  *Upon  the  merits,  ao  far  as  they  are 
within  the  power  of  this  Court  to 
minister  relief,  I  conceive  Doctor  Turpin  en- 
titled to  full  compensation  for  the  value  of 
the  two  acres  reserved,  as  the  same  may  be 
ascertained  bj  a  Jury,  pursuant  to  the  direc- 
tions contained  in  the  act  of  1787,  c.  78,  with 
interest  as  just  mentioned.  But  the  points 
made  by  the  Attorney-General  make  it  neces- 
sary to  consider,  whether,  upon  the  present 
proceeding's,  we  can  even  grBLut  relief  so  far. 
The  principle  contended  for  by  the  Attor- 
ney-General, and  admitted,  I  believe,  by 
every  writer  on  the  law  of  nations,  is.  that 
the  Commonwealth  can  neither  be  made 
liable  to  its  own  citizens,  in  its  own  Courts, 
beyond  the  tenor  of  its  own  engagements, 
nor  be  sued  in  its  own  Courts  in  any  other 
manner  than  what  the  la^  expressly  per- 
mits. The  former  of  these  principles  was 
certainly  recognised  in  the  case  of  the  Com- 
monwealth V.  Colquhoun  and  others,  last 
April  term.(a)  I  do  not  know  whether  there 
has  been  any  express  decision  in  respect  to 
the  latter.  In  the  case  of  Beaumarchais  v. 
the  Common  wealth, (b)  this  Court  was  unan- 
imously of  opinion,  that  an  appeal  lies 
from  the  decision  of  the  Auditor,  to  the  High 
Court  of  Chancery,  or  to  the  Richmond 
District  Court,  according  to  the  nature  of  the 
case,  in  all  cases  whatsoever.  But  that  is 
not  the  present  case.  Doctor  Turpin  does 
not  appear  to  have  made  any  application 
to  the  Auditor  for  a  warrant ;  bor  is  this 
case  founded  upon  an  appeal  for  a  refusal. 
It  is  an  original  bill  in  Chancery,  (in  the 
usual  form  as  against  private  defendants,) 
exhibited  against  the  Attorney-General 
of  the  Commonwealth,  and  praying  that  he 
may  make  answer  to  all  and  singular  the 
matters  and  things  therein  contained ;  but 
it  does  not  demand  such  answer  to  be  made 
on  oath,  in  which  it  differs  essentially  from 
ordinary  bills.  The  act  concerning  the 
Auditor  and  Treasurer,  not  only  allows  an 
appeal  from  the  judgment  of  the  Auditor  in 
matters  of  account,  but  allows  a  petition  in 
all  other  cases,  to  the  High  Court  of  Chan- 
cery, or  the  District  Court,  holden  at  the 
City  of  Richmond,    to  any  person   who  is 

entitled  to  demand  against  the  Com- 
558      mon wealth,     any    right    in    law   ♦or 

equity. (c)  That  the  Attorney-General 
should  have  notice  of  all  such  petitions,  is  a 
point  not  to  be  controverted  ;  and  though, 
perhaps,  some  serious  objections  might  have 
been  made  to  the  present  mode  of  proceed- 
ing, if,  being  called  upon  to  answer  upon 
oath,  he  had  refused  to  do  so,  and  any  steps 
had  been  taken,  as  in  ordinary  cases,  in  conse- 
quence of  his  not  answering,  yet,  as  nothing 
of  that  kind  has  occurred  in  the  present  case, 
I  am  unwilling  to  take  any  exception  against 
the  form  of  the  proceedings,  though  I  am  not 
inclined  to  establish  them  as  a  precedent  in 
cases  which  may  hereafter  arise. 

JUDGE  ROANE.  This  is  a  bill  brought 
by  the  appellee  against  the  Attorney-General, 
in  the  High  Court  of  Chancery.  After  hav- 
ing shown,  in  certain,  how  the  lot  of  land  in 
controversy,  (the  Governor's  garden,) 
formerly  his  property,  became  vested  in  the 
Commonwealth  ;  it  having  been  appropriated 


(a)  2  Hen.  &  Munf.  218. 

(b)  8  Call.  122. 

(c)  L.  V.  edit.  1794.  c.  86.  8.  6. 


and  condemned  by  the  Directors  of  the  Pub- 
lic Buildings,  and  afterwards  commuted  by 
them  for  another  lot  given  by  him  to  the 
public  in  consideration  of  erecting  the  pub- 
lic buildings  thereon,  which  condition,  how- 
ever, was  never  complied  with ;  he  prays 
that  the  donation  lot  may  be  restored  to  him 
without  retaining  compensation  in  the  lot 
(the  garden)  now  in  question  ;  that  compen- 
sation may  be  made  him  for  the  loss  sus- 
tained by  the  diminution  in  the  value  of  his 
land,  (thirty  acres,)  detained  for  a  considera- 
ble time  by  the  public,  and,  afterwards,  ex- 
cept theiot  in  question,  restored  to  him  ;  and 
for  general  relief.  The  prayer  is,  therefore, 
sut>stantially«  either  for  the  garden  itself, 
specifically,  or  its  value,  in  consequence  of 
the  grounds  of  equity  on  which  his  claim  is 
founded ;  and  for  compensation  for  the  in- 
jury as  aforesaid.  On  none  of  those  grounds, 
except  for  the  value  of  the  lot,  could  an  ap- 
plication to  the  Auditor  have  been  proper; 
nor,  indeed,  was  it  proper  as  to  it,  consider- 
ing that  the  question  respecting  it  arose  out 
of  a  complication  of  facts  and  circumstances, 
making  it  a  fit  case  for  the  exclusive  cogni- 
sance of  a  judicial  tribunal ;  and,  especially, 
as  no  apportionment  of  the  value  of 
559  that  lot  had  *ever  taken  place,  whereby 
the  Auditor  would  have  been  enabled 
to  ascertain  the  extent  of  the  claim.  The 
non-existence  of  such  apportionment,  while 
it  presents  an  insuperable  bar  to  the  progress 
of  the  Auditor,  shews  the  necessity  for  an 
application  to  a  Court  of  Equity. 

This  then  being  a  case  in  which  an  appli- 
cation neither  was,  nor  properly  ought  to 
have  been  made  to  the  Auditor  in  the  first 
instance,  a  question  arises  whether  the 
ordinary  jurisdiction  of  the  Court  of  Equity 
ceases  to  exist,  as  to  it,  in  consequence  of 
the  sovereign  character  of  the  Common- 
wealth. 

In  the  case  of  the  Commonwealth  v.  Beau- 
marchais, it  was  held,  with  great  force  and 
justice,  by  this  Court,  that  every  just 
government  ought  to  provide  a  tribunal 
competent  to  decide  all  claims  and  demands 
against  itself.  The  president,  in  delivering 
his  opinion  in  that  case,  seems  to  put  the 
petition  of  appeals  from  the  decision  of  the 
Auditor  upon  the  ground  of  the  petition  of 
right  in  England ;  and  adds,  that,  although  in 
high  prerogative  times,  it  was  held  necessary 
that  the  king  should  underwrite,  "let  jus- 
tice be  done  to  the  party,"  yet  that  that 
has  been  long  dispensed  with,  and  the 
petition  of  right  resorted  to  as  an  ordinary 
proceeding.  In  that  case  indeed,  it  was 
not  particularly  decided  (because  it  was 
unnecessary)  that  the  latter  part  of  the  sixth 
section  of  the  Auditor's  law(d)  extended  to 
cases  other  than  pecuniary,  or  to  cases  in 
which  a  resort  to  the  Auditor  was  not  proper 
in  the  first  instance.  It  is  certain,  how- 
ever, that  the  general  scope  of  the  deciuon 
seems  to  go  that  length ;  and  most  of  the 
counsel  on  both  sides  seem  to  have  con- 
sidered that  part  of  the  section  as  properly 
applying  to  cases  not  of  a  pecuniary  nature. 

There  can  certainly  be  no  good  reason 
with  a  just  government  why  this  should  not 
be  the  case ;  and  the  words  are  extremely 
comprehensive.  The  clause  is,  "where  the 
Auditor,  acting  according   to  his  discretion 
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and  judgment,  shall  disallow,  or  abate  any 
article    of  demand    against    the    Common- 
wealth, and  any  person  shall  think   himself 
aggrieved  thereby,  he  shall  be  at  lib- 

560  erty  to  petition  the   High  ♦Court    of 
Chancery,     or    the     District     Court, 

bolden  at  the  city  of  Richmond,  according 
to  the  nature  of  his  case,  for  redress ;  and 
such  Court  shall  proceed  to  do  right  thereon  ; 
and  a  like  petition  shall  be  allowed  in  all 
other  cases  to  any  other  person  who  is 
entitled  to  demand  against  the  Common- 
wealth any  right  in  law  or  equity.*'  This 
section  is  literally  taken  mutatis  mutandis 
from  the  5th  section  of  the  Auditor's  law  of 
1778. (a)  Under  the  act  of  1778,  the  jurisdic- 
tion of  the  Courts  might  be  less  clear  than 
under  the  act  of  1792,  in  a  case  like  the  pres- 
ent ;  for  as  that  act  had,  in  a  previous  sec- 
tion, pointed  out  the  cases,  particularly,  in 
which  the  auditor  should  act,  it  might  have 
been  argued  that  the  general  words,  now 
in  question,  were  put  in  to  embrace  other 
cases  of  like  character,  which  had  not  been 
enumerated.  But  those  general  words  are 
kept  up  in  the  act  of  1792,  after  a  general 
grant  of  power  to' the  Auditor  to  settle  and 
audit  "all  claims  and  demands  whatsoever 
against  the  public,  arising  under  any  law  or 
resolution  whatsoever. ' *  The  first  part  of  the 
6th  section  allowing  a  petition  is  commen- 
surate with  this  power,  and  grants  redress 
where  it  is  abused  :  the  latter  words,  there- 
fore, mean  nothing,  unless  they  go  beyond  it. 
The  expression  "like  petition,"  only  means 
a  petition  to  the  Court  of  Chancery  or  Dis- 
trict Court,  respectively,  as  the  case  may  be, 
and  is  not  tied  down  to  the  case  of  a  claim 
rejected  by  the  Auditor.  A  broader  privilege 
is  granted  by  the  justice  of  the  Legislature  ; 
that  any  person  entitled  to  demand  "any 
right  in  law  or  equity"  against  the  Common- 
wealth, may  prefer  his  petition,  and  that 
the  proper  Court  shall  "proceed  to  do  right 
thereon."  The  actual  case  before  us  has 
a  strong  analogy  to  those  in  which  petitions 
of  right  are  proper  and  admissible  in 
England  :(b)  the  legislative  provision  now 
in  question  may  be  considered  as  a  general 
license  "that  justice  shall  be  done  the 
party:"  and  the  legislature,  having  thus 
attained  the  essence  of  the  transaction,  is 
regardless  of  form.  Consequently  it  does 
not  adopt  the  modes  and  forms  of  proceed- 
ings in  England,  applicable  to  petition  on 
right,  but  allows  a  party  to  proceed  as  in 
other  cases  by  a  bill  in  equity :   such 

561  has    been  *the    uniform    practice    on 
this  subject  from  the  beginning,  and 

there  is  no  doubt  but  that  the  term  "petition" 
may  well  be  satisfied  by  a  bill  in  equity. 

I  shall  therefore  consider  this  case  as  if 
the  appellant  were  a  private  person ;  and 
this  brings  us  to  the  merits. 

With  respect  to  the  plea  and  demurrer  in 
this  case,  they  were  both  rightly  overruled  : 
the  first,  because  an  application  to,  and  de- 
cision by,  the  Legislature,  is  no  bar  to  the 
equity  of  this  Court  ;(c)  and  the  last,  because, 
if  the  appellee  has  any  title  to  the  lot  in 
question,  it  is  an  equitable  one  only,  and  not 
a  legal  one. 

I  will  next  consider  the  case  upon  the  an- 
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swer  and  proofs.  The  donation  of  the  two 
acres  was  made  on  a  condition,  which  has 
failed ;  or,  at  least,  under  a  belief  entertained 
by  one  party,  and  communicated  to  and  not 
gainsayed  by  the  other.  Col.  Groode  was  a 
Director  at  the  time,  and  acted  as  the  friend 
and  agent  of  Turpin  in  making  the  offer  of 
the  donation,  and  his  testimony  is  strong  to 
the  above  effect.  Mr.  Hay  was  not  a  Di- 
rector at  the  time,  and  nothing  said  by  him, 
or  any  other,  can  do  away  the  above  result 
as  depending  on  Goode's  testimony.  In  the 
event  that  happened,  that  the  Public  Build- 
ings were  not  placed  on  Turpin 's  land,  he 
did  not  contract  to  cede  to  the  Commonwealth 
any  thing.  The  Directors  therefore  were 
mistaken  in  1783  in  considering  the  two  acres 
as  a  donation,  and  commuting  it  for  the  lot 
in  question.  Yet  they  considered  (under  the 
act  of  1787)  the  lot  in  question  as  necessary 
for  the  public  use  ;  they  have  not  reconveycd 
it ;  and,  thinking  it  necessary,  ought  not  to 
have  reconveyed  it:  but  Mr.  Turpin  is  en- 
titled to  be  paid  for  it,  as  if  the  donation  of 
the  other  lot  had  never  been  made. 

In  consequence  of  the  Directors'  restoring 
to  Turpin  all  his  other  lands,  under  the  a^t 
of  1787,  except  the  lot  in  question,  and  re- 
taining it  as  a  donation,  Turpin  was  to  re- 
ceive no  money  from  the  public,  and 
therefore,  I  presume,  no  valuation  has  been 
made  as  directed  by  the  act  of  1787 :  it  was 
to  no  purpose  to  value  and  apportion  the 
land,  as  Turpin  was  to  receive  nothing 
there^r.  The  Directors  having 
562  *errea  to  his  prejudice,  as  above  men- 
tioned, I  am  of  opinion  that  the  lot  in 
question  (or  the  returned  land,  it  is  imma* 
terial  which)  should  be  valued  by  the  rule 
laid  down  by  that  act,  and  Turpin  be  paid 
therefor,  with  interest  from  the  date  of  the 
act  of  1787.  As  to  prior  interest,  it  is  not 
shewn  that  application  was  made  by  Turpin 
for  the  money  which,  under  the  act  of  1778, 
he  was  entitled  to  demand  from  the  public. 
It  further  appears,  that  up  to  that  time  Tur- 
pin was  willing  to  consider  the  appropriation 
and  valuation  of  his  land  as  not  conclusive, 
and  was  ever  willing,  and  perhaps  desirous, 
to  take  back  such  part  of  his  land  as  was  not 
wanting  for  the  use  of  the  public.  Being, 
therefore,  perhaps,  not  desirous  to  receive 
the  money,  and,  in  fact,  not  having  applied 
therefor,  he  is  not  entitled  to  interest.  As 
to  any  loss  sustained  in  the  sale  of  his  land, 
in  consequence  of  the  detention  of  it  by  the 
public,  the  act  authorising  a  reconveyance 
to  him  thereof  was  founded  on  his  applica- 
tion. He  petitioned  to  take  back  the  land  ; 
and  this  must  be  considered  as  a  relinquish- 
ment of  any  damages  accruing  to  him  from 
the  detention,  if,  in  fact,  there  were  any. 

Upon  the  whole,  I  am  of  opinion  that  Tur- 
pin is  entitled  to  a  decree  for  the  value  of 
the  lot  in  question,  with  interest  from  the 
date  of  tlie  resolution  of  the  Directors  by 
which  the  two  acres  were  retained  for  the 
use  of  the  public  ;  and  that  the  decree  of  the 
Chancellor  should  therefore  be  reversed,  and 
reformed  pursuant  to  the  foregoing  ideas. 

JUDGE  FIvEMING.  Concurring  with 
the  other  Judges  on  the  merits  of  this  cause, 
I  have  only  to  pronounce  the  following  de- 
cree, which  has  been  agreed  upon  as  the 
unanimous  opinion  of  the  Court.  The 
Court  is  of  opinion,  "that    the  decree    of 
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in  this,  that  the  appellee  is  not  entitled  to 
the  relief  given  by  the  said  decree ;  there- 
fore it  is  decreed,  Ac.  that  the  same  be  re- 
versed, Ac.  and  that  the  appellee  pay  to  the 
appellant  the  costs,  Ac.  And  this  Court 
proceeding,  Ac.  is  further  of  opinion,  that 
by  the  emanation,  execution,  and  return  of 
the  writ  of  ad  quod  damnum,  in  the 

563  record  mentioned,   *the  title    of    the 
appellee    was    immediately     devested 

and  transferred  to  the  Commonwealth 
in  full  and  absolute  dominion ;  and  there- 
fore that  any  overtures,  or  promises, 
made  by  him  to  cede  to  the  public 
an 7  particular  spot  within  *the  area  of  the 
lands  comprised  within  the  inquisition  taken 
upon  the  said  writ,  or  the  price  thereof,  un- 
less the  same  had  been  accepted  by  the 
agents  of  the  Commonwealth  duly  author- 
ised, and  the  condition  annexed  to  such  ces- 
sion dulv  complied  with,  were  not  binding  on 
the  said  Philip  Turpin,  or  the  Common^ 
wealth,  and  ought  to  be  wholly  disregarded. 
The  appellee  according  to  the  terms  of  the 
act  before  mentioned,  was,  immediately  upon 
the  return  of  the  inquisition  to  the  clerk's 
office,  entitled  to  demand  a  warrant  from  the 
auditor,  and  to  receive  payment  from  the 
Treasurer,  for  the  price  of  the  lands  com- 
prised in  the  inquisition  aforesaid.  He  does 
not  appear  to  have  made  any  application 
therefor:  by  which  neglect,  as  well  as  by 
asking  from  the  General  Assembly,  the  re- 
turn of  the  lands  which  shoul^  be  deemed 
unnecessary  for  the  public  use,  he  must  l>e 
considered  as  waiving  all  right  to  interest  on 
the  principal  sum,  and  as  waiving  also  all 
compensation,  in  the  nature  of  damages, 
from  the  Commonwealth,  for  taking  and 
detaining  the  lands  for  public  use,  except 
such  compensation  as  the  General  Assembly 
might,  in  their  discretion,  choose  to  make 
him  for  the  same.  When  the  Directors  of 
the  Public  Buildings,  pursuant  to  the  act 
passed  in  1787,  intituled  'An  act  authorising 
the  Directors  of  the  Public  Buildings  in  the 
city  of  Richmond,  to  convey  to  Philip  Tur- 
pin certain  lands,'  declared,  by  a  resolution 
of  the  9th  of  April,  1788,  that  a  deed  ought  to 
be  executed  for  conveying  and  releasing  to 
him  and  his  heirs,  all  the  right  of  the  Com- 
monwealth in  and  to  all  the  lands  comprised 
in  the  inquisition  aforesaid,  except  two  acres, 
which  the  said  Directors  were  of  opinion 
ought  to  be  laid  off  so  as  to  include  the  gar- 
den used  at  present  by  the  Governor,  as 
annexed  to  his  house,  they  ought  to  have 
had  the  same  immediately  laid  off,  by  metes 
and  bounds,  and  caused  the  residue  of 

564  *the  lands  comprised  in  the  inquisition 
aforesaid  to  be  valued   by  a  jury,  as 

part  of  the  lands  in  the  first,  or  second  lot 
specified,  in  the  original  inquisition  of  the 
dth  of  January,  1803,  [1783,]  (1)  (according  as 
it  shall  appear  to  the  said  Superior  Court  of 
Chancery,  that  the  said  two  acres  were  a 
part  of  the  lands  contained  in  the  said  first 
or  second  lot,  or  in  both),  on  the  principles 
stated  in  the  aforesaid  act  of  1787,  and  such 
valuation  to  be  returned  to  the  Court  of  Hen- 
rico County;  which  sum,  being  deducted 
from    the  original  valuation   of  the  whole 


(1)  It  is  1808,  in  tbe  order  book,  but  it  ig  evidently  a 
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the  principal  money  due  and  payable  to  the 
said  Philip  Turpin  for  the  two  acres  retained, 
as  aforesaid ;  but  the  said  Directors  having 
neglected  to  do  so,  the  appellee  had  it  not  in 
his  power,  thereafter,  to  demand  a  warrant 
from  the  Auditor,  or,  payment  from  the 
Treasurer  for  the  value  of  the  said  two  acres 
reserved  for  public  use.  From  that  period, 
therefore,  this  Court  is  of  opinion  that  the 
appellee  is  entitled  to  interest  as  a  compen- 
sation, for  the  delay  of  payment,  which  did 
not  happen  from  his  own  default  or  neglect, 
as  before  mentioned ;  therefore,  it  is  decreed 
and  ordered,  that  the  Commonwealth  pay  to 
the  appellee,  the  value  of  the  said  two  acres, 
retained  for  public  use,  to  be  ascertained  by 
a  jury  as  aforesaid,  with  interest  thereon,  at 
the  rate  of  five  per  centum  per  annum,  from 
the  ninth  day  of  April,  1788,  until  the  same 
shall  be  paid.  And  the  cause  is  remanded  to 
the  Superior  Court  of  Chancery  aforesaid, 
for  a  decree  to  be  made  therein,  pursuant  to 
the  princioles  of  this  decree." 
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Connty  and  Corporation  Courts— JurUdictloii  at  Qaar^ 
terly  Toms— At  rionthly  Terms.*— The  Connty  or 
Ck)rporat{on  Ck)urt8.  at  quarterly  terms,  may,  in 
their  discretion,  receive  the  probate  of  deeds,  or 
wills,  or  decide  on  controversies  concernincr  mills. 
&C.  or,  indeed  transact  any  business  embraced 
by  the  sreneral  jurisdiction  of  such  Courts:  bat, 
at  a  monthly  session,  they  cannot  take  jurisdic- 
tion of  any  case  expressly  and  exclusively  as- 
slsmed  to  a  quarterly  term. 

Mills— AppUcatloo  for  Leave  to  Baild— Owaersklp  of 
Land.t— If  the  applicant  for  leave  to  bnild  a  mill 
state,  that  he  is  the  owner  of  the  land  on  both 
sides  of  the  water-course,  when,  in  truth,  he  is  not, 
the  writ  of  ad  quod  damnum  and  inquisition  taken 
upon  it.  ouffht  to  be  quashed. 

This  was  a  supersedeas  to  a  judgment  of 
the  District  Court  of  Richmond,  by  which 
a  judgment  of  the  County  Court  of  Powha- 
tan was  reversed. 

Joseph  Mayo,  at  the  December  term,  1805, 
made  application  to  the  Court  of  Powhatan 
County,  for  leave  to  erect  a  water  grist-mill, 
on*  Mahook  creek,  the  bed  whereof  was 
stated  to  belong  to  himself,  and  that  he 
owned  the  lands  on  both  sides.  A  writ  of 
ad  quod  damnum  was  thereupon  issued, 
in  the  manner  prescribed  by  law,  which 
having  been  duly  executed  on  the  11th  day 
of  January,  1806,  was  returned,  with  an 
inquisition  annexed,  to  the  January  Court, 
which  was  held  on  the  15th  of  the  month : 
and  thereupon  it  was  ordered,  that  Thomas 
Wilkinson,  the  proprietor  of  the  lands, 
which,  it  appeared  by  the  inquisition, 
would  be  overflowed  by  the  mill-pood, 
should  be  summoned  to  the  next  Court, 
(which,  in  Powhatan,  is  a  quarterly  term,) 
to  shew  cause  why  Mayo  should  not  have 


*See  monographic  noU  on  "Courts"  appended  to 
Cropper  v.  Com..  2  Rob.  842. 

tMlTls- Application  for  Leave  to  Bnild— Ownenhlp  ef 
Land.— The  law  expressly  saj's  that  the  party  apply- 
Insr  to  bnild  a  mill  must  own  the  lands  on  which  he 
means  to  build.  Stokes  v.  Upper  Appomatox  Co., 
3  LeifiTh  886,  citinsr  Wood  v.  Bouffhan,  1  CaU  9Si: 
Wilkinson  v.  Mayo,  8  ffen.  d  M.  606.  See  foot-notea  to 
Home  V.  Richards,  4  Call  441 :  Richards  v.  Hoome,  t 
Wash.  86,  and  monographic  note  on  "Mills  and 
MiUdams'*  appended  to  Calhoun  v.  Palmer,  8  Gratt 
88. 

iSamo—IUirht  of  MiU-Ownersto  Coadana  LaadiL— See 
the  principal  case  cited  in  Varner  v.  Martin.  SI  W. 
Va.54(l 
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leave  to  erect  his  mill  &c.  at  which  Court, 
Wilkinson,  being  summoned,  appeared ; 
and,  on  hearing  the  parties,  bj  their  coun- 
sel, the  writ  of  ad  quod  damnum,  and 
inquisition  thereupon,  were  quashed,  "it 
appearing  to  the  Court,  that  a  part  of  the 
dam  of  the  applicant,  will  run  upon  the 
lands  of  the  said  Wilkinson."  From  which 
order,  Mayo  appealed  to  the  District  Court ; 
where  the  same  was  reversed,  at  the  costs 
of  Wilkinson,  the  Court  being  of  opinion, 
"that  the  County  Court  had  no  jurisdiction 
over  the  cause,  at  the  term  when  the  same 
was  decided."  On  the  first  application  to 
the  Court  of  Appeals,  for  a  supersedeas 
to  the  last-mentioned  judgment,  the  motion 
was  denied;  but,  afterwards,  the  Court 
doubting  on  the  subject,  it  was  granted. 

Samuel  Taylor,  for  the  plaintiff  in  error. 
There  are  two  points  in  this  cause.  1st. 
Whether  the  County  Court  had  jurisdiction 
over  the  case  of  a  mill  at  a  quarterly 
566  term  ?  and,  »2dly.  Whether  the  Dis- 
trict Court  did  not  err  in  awarding 
costs  against  Wilkinson  ? 

The  first  point  will  depend  on  the  true 
construction  of  the  5th,  7th,  and  8th  sec- 
tions, of  the  act  by  which  the  present  ju- 
risdiction of  the  County  Courts  is  defined.(a) 
By  the  5th  section,  a  general  jurisdiction 
is  given  to  the  County  Couit ;  the  7th  sec- 
tion prescribes  the  ordinary  jurisdiction  of 
those  Courts  at  the  quarterly  terms ;  and, 
though  there  are  no  express  words  in  this 
section  giving  jurisdiction  in  case  of  mills, 
yet  there  are  no  negative  words.  Under 
the  8th  section,  the  monthly  Courts  are 
restrained  by  negative  words  from  exercis- 
ing the  powers  given  to  the  quarterly 
Courts :  certain  acts  are  enumerated,  which 
the  Justices  at  their  monthly  sessions  may 
perform;  and  they  are  prohibited  from 
doing  such  business  as  is  particularly 
assigned  to  the  quarterly  Courts;  but  no 
such  exception  or  restriction  exists  in  the 
7th  section.  The  true  reasons  of  the  Leg- 
islature, (as  may  be  seen  in  the  preamble 
to  the  act  of  1785,)(b)  were  to  separate  the 
trial  of  causes,  from  the  ordinary  business 
of  the  Court.  Anterior  to  that  act,  they 
were  only  monthly  sessions  of  the  Court, 
and  the  docket  business  was  often  inter- 
rupted. It  was  merely  to  enable  the  Court 
to  proceed  with  that  kind  of  business,  with 
more  regularity,  that  quarterly  terms  were 
established.  But  it  was  still  discretionary 
with  them  to  proceed  on  other  objects 
embraced  by  the  general  jurisdiction  of 
the  Court. 

The  practice  of  the  country  is  strongly  in 
favour  of  the  exposition  which  I  have 
given.  It  has  been  the  universal  practice, 
since  1785,  to  admit  wills  and  deeds  to 
record,  at  a  quarterly  term ;  and,  generally, 
to  transact  any  other  business,  within  the 
general  jurisdiction  of  the  Court,  which 
might  be  done,  without  interfering  with 
the  business  of  the  docket.  If  then  there 
remained  a  doubt  upon  the  subject,  the 
necessity  of  quieting  rights,  would  induce 
the  Court  to  lean  in  support  of  the  practice. 

On  the  second  point,  the  District  Court 
certainly  erred,  in  awarding  costs  against 
Wilkinson.     He    was    summoned    to    shew 


(a)  Rev.  Code,  v.  1,  p.  84.  86. 
(b) 


C8. 


cause,  at  a    quarterly    term,    at    the 

567  instance   of  Mayo.    He    was  made  a 
party     contrary    to  his    inclination  ; 

and  must  either  have  submitted  to  a  judg- 
ment against  him,  unheard  and  undefended ; 
or  have  appeared,  and  contested.  If  the 
Court  had  no  jurisdiction,  the  party  ought 
shrely  to  pay  .  the  costs  who  improperly 
brought  him  into  it. 

Call,  for  the  defendant  in  error.  This  is 
a  question  growing  out  of  the  plain  words  of 
an  act  of  assembly  ;  and  the  whole  difficulty 
arises  from  confounding  the  ancient  with  the 
present  jurisdiction  of  the  County  Courts. 

By  the  act  of  1785,  a  new  jurisdiction  of  the 
quarterly  Courts  was  created;  not  a  mere 
abrogation  of  the  monthly  Courts :  and  it  is 
a  rule  of  law  that  where  a  Court  is  instituted 
with  particular  jurisdiction,  it  can  exercise 
none  but  that  expressly  given.  Before  that 
act,  the  quarterly  Courts  could  try  any  mat- 
ter ;  but  this  act  confined  the  jurisdiction  to 
particular  causes:  and  by  the  repealing 
clause,  all  other  laws  on  the  subject  were  re- 
pealed. How  then  can  it  be  said,  that  a 
quarterly  Court  may  exercise  a  jurisdiction' 
under  a  pre-existing  law  ? 

The  explanatory  act  of  1787(c)  declares^ 
that  March,  May,  August  and  November, 
shall  be  quarterly  terms,  for  the  trial  of  cer- 
tain causes ;  all  other  causes  to  be  tried  at 
the  monthly  Courts ;  and  where  the  Legisla- 
ture mean  that  they  shall  exercise  concur- 
rent jurisdiction  they  say  so,  in  express  terms, 
and  enumerate  the  cases.  There,  are  certain 
cases  in  which  the  monthly  and  quarterly 
Courts  have  concurrent  jurisdiction  ;  certain 
others,  in  which  the  monthly  Courts  have 
sole  jurisdiction ;  certain  others,  where  the 
jurisdiction  is  exclusively  given  to  the  quar- 
terly courts ;  but  in  no  part  of  any  law  can 
it  be  found,  that  the  quarterly  Courts  may 
exercise  jurisdiction  over  a  mill  case.  How 
is  it  possible,  then  that  a  quarterly  Court 
can  exercise  a  jurisdiction  expressly  given  to 
a  monthly  Court  ? 

It  may  be  objected,  that  a  purchaser  may 
lose  his  land,  if  a  deed  could  not,  in  some 
cases,  be  recorded  at  a  quarterly  Court ;  be- 
cause eight  months  would  expire  before  the 
succeeding  monthly  Court.    But  there 

568  is  no  want  of  Courts  *in  this  country 
for  recording  deeds;  since  it  may  be 

done  in  the  Greneral  Court,  the  District  Court, 
or  the  Court  of  the  County  where  the  land 
lies ;  and,  if  these  are  not  enough,  the  incon- 
venience must  be  remedied  by  the  Legisla- 
ture. The  jurisdiction  for  proving  and 
recording  deeds  is  expressly  given  to  the 
monthly  Courts,  and  therefore,  I  contend, 
cannot  be  exercised  by  a  quarterly  Court. 
But,  perhaps,  as  to  deeds,  the  general  words 
of  the  act  for  regulating  conveyances,  may 
vary  the  effect  of  those  used  in  the  8th  sec- 
tion of  the  County  Court  law,  and  authorise 
their  being  recorded  at  any  Court,  whether 
monthly  or  quarterly,  within  the  eight 
months. 

The  object  of  the  Legislature  was  to  pre- 
vent any  interruption  to  the  trial  of  pleas 
between  parties.  No  reason  can  be  given 
for  taking  up  questions  concerning  mills, 
which  does  not  equally  apply  to  all  other 
cases.    Will  the  Court  then  give  a  construc- 


(c)  SeBsions  Acta,  c.  la 


tion  of  the  I^egislature  7 

As  to  the  costs,  it  is  admitted  that  Mayo 
can  only  recover  the  costs  of  the  reversal, 
and  not  the  costs  in  the  County  Court. 

Taylor,  in  reply.  The  principal  point,  on 
which  Mr.  Call  relies,  is,  that  by  the  act  of 
1785,  constituting  quarterly  Courts,  a  new 
jurisdiction  was  created.  But  this  idea  is 
erroneous.  The  Court  was  composed  of  the 
same  Judges,  without  the  grant  of  any  new 
powers.  If  there  had  been  a  newly  created 
Court,  there  must  have  been  new  commis- 
sions to  the  magistrates :  which  was  not  the 
case.  There  was,  indeed,  an  alteration  in 
the  terms  of  the  Court,  but  no  new  powers 
were  conferred ;  nor  was  the  general  juris- 
diction of  County  Courts  abridged. 

The  Lregislature,  it  is  true,  at  the  last  ses- 
sion, passed  an  explanatory  law  respecting 
the  probate  of  deeds  and  wills,  and  the  grant- 
ing of  letters  of  administration  at  the  quar- 
terly terms. (a)  But  no  decision  of  this  Court 
rendered  such  an  act  necessary.  Doubts 
might  have  been  entertained,  as  expressed  in 
the  preamble  of  the  act ;  but  they  were 
569  the  doubts  *of  inferior  Courts;  and 
until  a  law  is  expounded  by  the  high- 
est judicial  tribunal,  it  is  never  deemed  to 
he  settled. 

Friday,  April  28.  The  Judges  gave  their 
opinions. 

JUDGE  TUCKER.  On  the  18th  day  of  De- 
cember, 1805,  Mayo  petitioned  the  County 
Court  of  Powhatan  for  leave  to  build  a  mill ; 
and  thereupon  a  writ  of  ad  quod  damnum 
was  award^,  executed  and  returned  to  Jan- 
nary  Court ;  whereupon  it  was  ordered,  that 
Thomas  Wilkinson,  the  proprietor  of  the 
lands,  which  it  appeared  by  the  inquisition 
would  be  overflowed  by  the  mill-pond,  should 
be  summoned  to  appear  at  the  next  Court,  to 
shew  cause,  Ac.  at  which  Court,  Feb.  19th, 
1806,  Wilkinson,  being  summoned,  appeared, 
and  on  hearing  the  parties  by  their  attorneys, 
the  writ  of  inquisition  was  quashed ;  it 
appearing  to  the  Court  that  a  part  of  the 
dam  of  the  applicant  will  run  upon  the  lands 
of  the  said  Wilkinson. 

The  suggestion  of  Mayo  when  he  applied 
for  leave  to  build  a  mill,  that  he  owned  the 
lands  on  both  sides  Mahook  creek,  the  bed 
whereof  belonged  to  himself,  being  disproved 
<as  it  would  seem)  by  evidence  offered  on 
shewing  cause,  there  can  be  no  doubt 
that,  upon  the  merits,  the  judgment  of  the 
County  Court  was  correct. 

But  it  is  suggested,  that  February  Court, 
to  which  Wilkinson  was  summoned  to  shew 
cause,  being  a  quarterly  Court,  the  County 
Court  had  not  jurisdiction  over  the  case  at 
that  term,  when  the  case  was  decided  ;  and 
for  this  cause  the  judgment  was  reversed, 
with  costs,  by  the  District  Court. 

But,  which  of  the  parties  was  in  fault  ? 
The  summons  must  have  been  awarded  on 
the  motion  of  Mayo,  in  January  ;  and,  being 
issued  and  served  on  Wilkinson,  he  must 
either  have  appeared  to  shew  cause  against 
the  application,  or  have  lost  his  land,  with- 
out compensation. 

I  cannot  consider  this  as  a  question  of  juris- 
diction, strictly.  The  Court  obtained  juris- 
diction over  the  case  regularly  in  December, 
and  its  proceedings  were  regular  at  that  term, 


(a)  See  acU  of  1808.  c  26.  p.  88. 


570  that  Wilkinson  should  be  *^summoned 
to  shew  cause  at  the  next  Conrt,  which 

happened  to  be  a  quarterly  term,  instead  of 
a  monthly  one.  The  error,  if  one,  in  award- 
ing the  summons  to  l>e  made  so  returnable, 
proceeded  from  Mayo,  and  must  have  lieen 
founded  upon  his  motion.  Is  he  entitled  to 
take  advantage  of  his  own  error  ?  I  think 
not ;  the  cause  being  once  regularly  in 
Court,  could  not,  I  think,  l>e  said  to  be  coram 
non  judice,  although  the  summons  were  di- 
rected to  be  returnable  to  a  wrong  term  :  at 
least,  Wilkinson  alone  had  a  right  to  com- 
plain, that  he  was  not  summoned  to  the 
proper  term.  For  the  monthly  and  quarterly 
Courts  are  all  the  same  Courts,  (b)  consisting 
of  the  same  Judges,  appointed  and  sitting 
by  virtue  of  the  same  commissions,  and  qual- 
ifications. Their  original  constitution  as 
Courts  of  Record,  for  the  counties  respec- 
tively, has  never  been  altered,  although 
their  terms  have  been  varied,  and  the  course 
of  business  in  many  respects  regulated  by 
statutory  provisions.  Under  these  provi- 
sions it  would  certainly  be  error  to  try  an 
ejectment  at  a  monthly  Court,  becaase  the 
law  expressly  declares,  that  such  trials  shall 
l>e  had  at  the  quarterly  terms.  But  there  is 
a  maxim  in  law,  consensus  tollit  errorem, 
which  might,  perhaps,  (for  I  mean  not  to 
give  an  opinion  on  the  point,)  cure  the  error, 
if  the  consent  appeared  upon  the  record,  (c) 
Wilkinson  having  obeyed  the  summons,  with- 
out objecting  to  the  irregularity  of  it,  and 
Mayo  being  present  by  his  attorney,  and 
both  parties  being  heard  upon  the  merits, 
without  objection  from  either,  surely  that 
party,  from  whom  all  the  irregularity  pro- 
ceeded, had  no  right  to  complain  of  that 
irregularity,  when  judgment  was  pronounced 
against  him.  Under  all  the  circumstances 
of  the  present  case,  I  think  the  judgment  of 
the  County  Court  was  right,  and  therefore 
ought  to  be  now  afifirmed— and  that  of  the 
District  Court  reversed. 

JUDGE  ROANE.  The  writ  of  ad  quod  dam- 
num and  inquisition  in  this  case  were  rightly 
quashed  by  the  County  Court,  for  the  reason 
given,  if  that  Court  had  at  the  time,  a  com- 
petent jurisdiction  to  hear  and  determine  the 
controversy. 

571  *On   a  deliberate    consideration  of 
the  several  acts  on  this  subject,  I  am  of 

opinion  that  the  County  Courts  are  not  pro- 
hibited from  acting,  at  the  quarterly  sessions, 
on  the  subjects  embraced  by  the  general 
jurisdiction  of  such  Courts,  by  any  provision 
contained  in  those  acts.  Indeed,  the  import 
tance  of  many  of  such  controversies  may 
have  weighed  with  the  Legislature  to  confide 
them,  the  rather,'  to  the  quarterly  sessions, 
which  are  probably  l)etter  attended  by  jus- 
tices and  counsel,  than  the  monthly  Courts : 
at  any  rate,  however,  I  see  nothing  to  pro- 
hibit the  quarterly  Courts  from  acting  on 
the  subject,  and  therefore  that  the  judgment 
of  the  District  Court  should  be  reversed. 

JUDGE  FLEMING.  On  the  18th  day  of 
December,  1805,  Joseph  Mayo  made  applica- 
tion to  the  County  Court  of  Powhatan,  for 
leave  to  erect  a  water  grist-mill  on  Mahook 


(b)  VI.  L.  V.  edit  1794.  C.  07,  sect  1.  2«  8,  5,  7.  8. 9.  in 
which  the  words,  the  said  Ck>iirt8,  are  constantly 
ased  and  repeated. 

(c)  Vi.  1  Call,  886. 
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creek,  statingr  that  he  waa  owner  of  the  lands 
on  both  sides  of  the  said  creek,  the  bed 
whereof  belonf^ed  to  himself ;  and  obtained 
a  writ  of  ad  quod  damnum  to  issue,  ag'ree* 
ably  to  the  act  of  Assembly  concerning* 
mills,  Ac.  which  writ  having  been  duly 
executed  on  the  11th  of  January,  1806,  was 
returned  to  Court,  with  an  inquisition  an- 
nexed, on  the  15th  day  of  the  same  month, 
and  ordered  to  be  recorded ;  and  Thomas 
Wilkinson,  the  proprietor  of  the  land  which 
will  be  overflowed  by  the  said  pond,  was 
ordered  to  be  summoned  to  the  next  Court 
(which  was  the  Court  of  Quarter  Sessions 
for  the  County)  to  shew  cause,  Ac.  at  which 
Court  Wilkinson  appeared,  in  obedience  to 
the  summons,  and  the  Court  proceeded  to 
trial. 

From  this  statement  of  the  case,  two  ques- 
tions arise. 

lat.  Whether  the  Court  had  jurisdiction 
of  the  case,  at  a  quarterly  session  ?  and  if  so, 

2dly.  Whether  the  judgment  is  erroneous 
on  its  merits  ? 

1st.  With  respect  to  the  point  of  jurisdic- 
tion. The  preamble  of  the  act  of  1785,  for 
reforming  the  County  Courts,  which  was  the 
foundation  of  the  present  system,  shews  the 
principal  object  of  the  Legislature.  It  recites 
that,  '*  whereas  the  methods  hitherto  es- 
572  tablished  for  the  administration  *of 
justice  within  this  Commonwealth, 
have  proved  ineffectual,  and  the  various  kinds 
of  business,  cognisable  by  the  County  Courts 
render  it  necessary  that  certain  sessions  of 
the  said  Courts  should  be  set  apart  for  the 
trial  of  suits,  depending  in  the  said  Courts, 
and  other  sessions  for  the  transaction  of 
other  business ; — Be  it  enacted,"  &c. 

In  the  act  of  December,  1792,  for  reducing 
into  one  the  several  acts  on  the  subject,  it  is 
enacted,  section  7th,  that  Courts  of  quarter 
sessions  shall  be  held,  in  the  respective 
Counties,  for  the  trial  of  all  presentments, 
criminal  prosecutions,  suits  at  common  law, 
and  in  Chancery,  where  the  sum  exceeds 
twenty  dollars,  or  eight  hundred  weight  of 
tobacco,  and  shall  continue  for  the  space  of 
six  days,  unless  the  business  be  sooner  deter- 
mined. 

Sect.  8th.  A  monthly  ^ssion  shall  be  held, 
Ac.  for  the  trial  of  petitions  for  small  debts ; 
or  for  trover  and  conversion,  or  detention  of 
any  thing  not  exceeding  twenty  dollars,  or 
eight  hundred  pounds  of  tobacco ;  for  proving 
and  recording  deeds  and  wills,  and  granting 
certificates  of  probate  and  administration, 
and  for  transaction  of  all  business,  which  by 
law  is,  or  shall  be,  made  cognisable  in  a 
County  or  Corporation  Court,  except  such  as 
has  been  herein  assigned  to  the  Court 
of  quarter  sessions.  Provided  nevertheless, 
that  injunctions  in  Chancery,  and  several 
other  enumerated  cases,  may  be  heard  and 
determined,  either  at  a  monthly  or  quarterly 
Court.  But  the  case  of  controversies  about 
mills  is  not  one  of  those  enumerated  in  the 
proviso,  giving  concurrent  jurisdiction  to 
the  monthly  and  quarterly  Courts  :  notwith- 
standing which,  as  there  are  no  restraining 
words  in  the  law,  prohibiting  the  Courts  of 
quarter  sessions  from  hearing  and  deciding 
those  cases,  (in  doing  which  they  may  use 
their  own  discretion,)  I  can  see  no  good  rea- 
son why  they  should  not  do  so,  if  they  find 
leisure  for  the  purpose  ;  as  the  monthly,  and 


quarter  session  Courts  are  -  composed  of  the 
same  members,  acting  under  the  same  com- 
mission, and  holding  their  respective  sessions 
at  the  same  place.  Different,  indeed,  would 
the  case  be,  if  a  monthly  Court 
573  *^should  hear  and  determine  a  cause 
particularly  assigned  to  a  Ck>urt  of 
quarter  sessions ;  and  why  ?  because  there 
is  an  express  exception  of  such  cases  in  the 
eighth  clause  of  the  act. 

The  principal  object  of  the  law,  in  dis- 
criminating the  business  of  the  monthly, 
from  the  quarter  session  Courts,  was,  that 
the  business  of  inferior  consideration  should 
not  interfere  with,  and  clog  the  business  of 
superior  importance  ;  but,  if  the  latter  Courts 
find  they  have  sufficient  time  (in  the  course 
of  six  days,  being  the  time  which  those 
Courts  are  by  law  to  continue,  unless  the 
business  be  sooner  finished)  to  do  t>oth,  I  am 
of  opinion  that  they  have  jurisdiction  to  do 
BO,  especially  in  cases  of  contests  about  mills, 
where  expedition  is  necessary,  for  the  con- 
venience of  the  parties.  And  it  seems 
strange  to  me,  that  the  appellee  in  this  case, 
the  prime  mover  of  the  business,  (who  set 
out  in  error,  by  misstating  his  case,  and 
dragged  the  appellant  into  the  Court  of 
quarter  sessions  against  his  will,)  should 
now  except  to  the  jurisdiction  of  the  Court, 
which  heard  and  decided  the  cause,  at  his 
particular  instance  and  request. 

The  proving  and  recording  deeds,  and 
wills,  is  a  business  particularly  assigned  to 
the  monthly  Courts,  and  not  mentioned  in 
the  proviso  giving  concurrent  jurisdiction  to 
both  Courts.  1  will  suppose,  for  example, 
that  Wilkinson  had  conveyed  his  land  to 
Mayo,  by  deed,  dated  the  17th  of  June,  1805, 
and  had  acknowledged  it  in  Court,  or  it  had 
been  proved  by  three  witnesses,  on  the  16th 
of  February,  1806,  the  'day  the  controversy 
about  the  mill  was  decided,  which  would 
have  been  one  day  within  eight  months  from 
the  date,  I  have  no  hesitation  in  saying  that, 
in  my  opinion,  it  would  have  been  as  valid, 
to  all  intents  and  purposes,  as  if  it  had  been 
acknowledged,  or  proved,  at  the  first 
monthly  (jourt  after  it  was  executed  :  and  I 
believe  Mr.  Mayo  would  have  been  of  the 
same  opinion. 

If  the  Court  of  quarter  sessions  would  have 
had  jurisdiction  to  receive  the  probate  of  the 
deed  and  admit  it  to  record,  I  see  no  reason 
why  it  should  not  have  had  jurisdiction  in 

the  case  before  us. 
574         ♦As  to  the  merits  of  the  case,  I  concur 
with    the    Judges    in    the    following 
opinion,  which  has  been  unanimously  agreed 
to. 

"This  Court  is  unanimously  of  opinion, 
that  there  is  error  in  the  judgment  of  the 
District  Court,  in  this,  that  the  appellee,  on 
his  first  application  to  the  County  Court  of 
Powhatan,  for  leave  to  build  a  mill  on 
Mahook  creek,  stated  that  he  was  owner  of 
the  lands  on  both  sides  of  the  said  creek, 
(the  bed  whereof  belongeth  to  himself,) 
when  it  appeared  in  evidence,  that  a  part  of 
the  dam  of  the  applicant  will  run  on  the 
lands  of  the  appellant  Thomas  Wilkinson  : 
the  said  judgment  is  therefore  reversed  with 
costs;  and  that  of  the  County  Court  af- 
firmed ;  and  the  petition  of  the  appellee, 
and  the  subsequent  proceedings  thereon  in 
the  County  Court,  ordered  to  be  dismissed." 
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575      *ViRGiNiA,  to  wU : 

At  a  General  Court  held  at  the  Capitol^  in 
Richmond,  the  nth  day  of  June,  1808. 

The  Commonwealth  v.  Jotiah  M'Clenegan. 

April.  1800. 

Criminal  Law—MlsdMneaoor—ProceM— Capias.— Wliat 

process  ousrht  to  be  awarded  apon  an  indictment 
or  presentment  for  a  misdemeanor. 

Upon  an  adjourned  case  from  the  District 
Court  held  at  Morgan  Town. 

"The  court  are  unanimously  of  opinion, 
that  where  an  indictment  or  presentment  is 
found  by  a  Grand  Jury  against  any  person  for 
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a  misdemeanor,  to  which  the  law  has  affixed 
an  infamous  or  corporal  punishment,  that 
the  Court  before  whom  such  presentment  or 
indictment  is  found,  may,  in  its  discretion 
award  a  capias  in  the  first  instance;  and 
that,  upon  indictments  and  presentments  of 
an  inferior  nature,  such'  Court  ought,  after 
two  venire  facias's  have  been  returned  not 
found,  to  award  a  capias  ;  it  is  therefore 
ordered,  that  it  be  certified  to  the  Morgan 
Town  District  Court,  that  a  capias  ought  to 
be  awarded  in  this  case." 
A  copy. 

Teste,     WILSON  ALLEN,  C.  G.  C. 


768 


INDEX. 


ABATEMENT. 

1.  Wben  a  suit  in  Chancery  has  abated  by  the 
death  of  the  defendant,  after  answer  filed,  and  the 
caase  set  for  hearing,  it  seems  that  his  executor 
cannot  demur  to  the  equity  of  the  bill,  or  plead  any 
matter  which  mifirht  not  have  been  pleaded  by  the 
defendant,  in  that  state  of  the  proceedinsrs:  but,  if 
DO  objection  be  made  to  a  demurrer,  &c.  and  the 
parties  proceed  to  take  depositions,  it  will  be  an  im- 
plied waiver  of  such  irregiilaritv. 

Pope,  &c.  V.  Towles,  &c-,  47 

2.  After  answer  filed,  thousrh  there  be  no  plea  in 
abatement,  the  bill  should  be  dismissed.  If  it  appear 
from  the  face  of  it.  that  the  subject  matter  was  not 
proper  for  a  Court  of  Equity. 

Pollard  V.  Patterson's  Adm'r.  (T7 

3.  An  appeal  having  abated  at  the  March  term  by 
the  death  of  the  appellant,  a  scire  facias  may  be 
awarded  at  the  October  term  followinsr  to  revive  it 

Buster  v.  Wallace,  317 

ACCEPTANCE. 

1.  A  general  acceptance  of  an  order  binds  the  ac- 
ceptor to  the  payee,  by  whom  the  same  was  taken, 
bona  fide,  and  for  a  valuable  consideration  paid  by 
him:  notwithstanding  the  consideration,  which  in- 
duced the  acceptance,  afterwards  fails,  without  any 
fault  on  the  part  of  the  payee. 

Corbln's  Adm'r  v.  Southgrate,  819 

2.  An  action  of  debt  will  not  lie  asrainst  the  ac- 
ceptor of  a  bill  of  exchansre. 

Smith  V.  Seffar,  394 

8.  The  acceptance  of  rent,  after  a  forfeiture  ac- 
crued, is  an  equivocal  act.  and  may,  or  may  not, 
amount  to  a  waiver  of  the  forfeiture,  according  to 
the  quo  animo  with  which  the  rent  was  received. 
Jones's  Devisees  v.  Roberts,  436 

ACCEPTOR. 
See  Acceptance. 

ACCIDENT. 

1.  Jf  somethiufiT  affreecl  on,  by  the  parties  to  mar- 
riasre  articles,  at  the  time,  was  omitted  throufirh 
fraud  or  accident,  parol,  or  other  evidence  dehors 
the  articles,  is  admissible  to  supply  the  defecu  See 
Marriage  Articles,  No.  3. 

Tabb  and  others  v.  Archer  and  others,  400 

578  ♦ACCOUNTS. 

1.  It  is  not  sufficient,  in  an  account,  to  charge 
balances  of  other  accounts  as  rendered  and  agreed, 
without  producing  the  accounts  so  allesred  to  have 
been  asrreed,  (if  in  existence,)  and  proving  them  as 
alleired,  unless  there  be  proof  of  the  defendant's 
acknowledsrment  of  the  justice  of  such  accounts,  or 
of  his  promise  of  payment. 

Lewis's  Ex'r  v.  Bacon,  &c ,  89 

2.  A  creditor  kept  an  account  current  with  his 
debtor;  and  also  an  interest  account,  in  which  he 
charsred  the  several  items  of  debit  to  a  particular 
period,  and  grave  credit  by  interest  on  the  several 
payments  to  the  same  period,  and  charged  in  the 
account  current,  the  balance  appearing  in  the  in- 
terest account.  A  balance  being:  then  struck,  and  a 
new  account  opened,  in  which  interest  was  charsred 
on  that  balance,  thus  consistinsr  of  principal  and  in- 
terest: it  was  held  to  be  compound  interest,  and 
not  allowable.  lb. 

ACTION. 

1.  An  action  of  trespass  lies  asrainst  a  Hisrh  Sheriff 
for  the  tortious  act  or  his  deputy,  as  such. 

Moore's  Adm'r  v.  Dawney,  &c.,  127 

2.  If  an  administrator  declare  (In  trespass)  that 
the  defendant  with  force  and  arms  entered  his  (the 
plaintiff's)  close,  and  took  therefrom  certain  slaves 
belonffinff  to  the  estate  of  his  intestate,  it  will  be  in- 
tended after  verdict,  that  the  trespass  was  com- 
mitted on  the  plantation  of  the  intestate,  and  that 
the  plaintiff  was  in  possession,  for  the  purpose  of 
finishing-  the  crop,  by  virtue  of  the  act  of  assembly. 
(1  Rev.  Code,  p.  16d.)  Ibid. 

8.  An  action  cannot  be  maintained  by  a  mercantile 
company  on  a  bond  payable  to  A.  F.  individually, 
without  averring-  in  the  declaration  the  said  bond  to 
have  been  sriven  to  A.  F.  for  their  use.  or  to  have 
been  assigned  to  them  by  A.  F.  or  by  his  legal  rep- 
resentatives. 

Qordon  et  al.  v.  Browne's  Ex'r,  219 


4.  The  assignee  of  a  bond  cannot  sue  as  obligee, 
but  must  set  forth  the  assignment  in  his  declara- 
tion. Ibid. 

5.  Trespass,  assault  and  battery,  and  false  impris- 
onment, will  not  lie  against  the  plaintiff,  for  suing 
out  a  writ  of  capias  ad  satisfaciendum  and  causing 
the  defendant  to  be  taken  in  execution  while  he  was 
attending  Court  as  a  witness,  under  the  protection 
of  a  subpcena.  although  the  debt  for  which  the  exe- 
cution issued  had  been  previously  paid. 

Moore  v.  Chapman,  960 

Nor  can  any  action  be  sustained,  as  it  seems,  till 

the  process  of  execution  be  quashed  or  superseded. 

Ibid. 

6.  Appearance  and  pleading  to  the  action  cures  all 
errors  in  the  process. 

TurberviUe  v.  Long,  809 

7.  An  action  of  debt  will  not  lie  against  the  ac- 
ceptor of  a  bill  of  exchange. 

Smith  V.  Segar,  894 

ACTS  OF  ASSEMBLY. 
See  Statutes,  Exposition  of. 

ADMINISTRATORS. 

See  Executors  and  Administrators. 

AD  QUOD  DAMNUM. 

1.  Writ  of,  could  not  be  sued  out  by  tenant  in  tail 
who  had  bargained  and  sold  to  his  own  right  heir: 
a  bare  fee  having  been  conveyed  thereby,  which 
was  voidable  by  the  issue  in  tail,  but  not  by  the  ten- 
ant: and  the  tenant  being  no  longer  seised,  which 
was  absolutely  necessary  to  enable  him  to  sue  out 
such  writ 

Gleeson's  Heirs  y.  Scott  and  others.  278 

2.  The  lawful  emanation,  execution  and  return  of 
a  writ  of  ad  quod  damnum,  to  value  land  intended 
to  be  applied  to  public  uses,  immediately  devests  the 
title  of  the  individual  owner  to  the  land  so  valued, 
and  transfers  it  to  the  Commonwealth  in  full  and 
absolute  dominion:  such  owner  remaining  entitled 
only  to  the  valuation  money  and  damages  assessed 
by  the  jury. 

The  Attorney-General  v.  Turpin,  648 

8.  Interest  is  not  to  be  allowed  on  such  valuation 
money  or  damages,  unless  the  claimant  applied  to 
the  auditor  for  his  warrant,  and  was  refused  it:  or. 
having  obtained  it,  was  refused  payment  at  the 
treasury.  ibid. 

See  Revaluation. 

4.  If  the  applicant  to  build  a  mill,  state  that  he  is 
the  owner  of  the  land  on  both  sides  the  water-course, 
when,  in  truth,  he  is  not  the  writ  of  ad  quod  dam- 
num and  inquisition  taken  upon  it  ought  to  be 
quashed. 

Wilkinson  v.  Mavo.  565 
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♦AFFIDAVIT. 


An  ex  parte  affidavit  taken  in  London  prior 
to  the  American  revolution,  under  the  act  of  par- 
liament, 5  Geo.  U.  c.  7,  s.  1,  is  not  admissible  evidence 
in  our  Courts. 

Lewis's  Ex'r  v.  Bacon,  &c.,  89 

AGREEMENT. 

1.  A  parol  promise  by  a  father  to  his  daughter's 
husband  before  the  marriage,  is  a  sufficient  consid- 
eration to  sustain  a  written  agreement  made  after 
marriage,  if  such  written  agreement  be  otherwise 
sufficient  under  the  statute  of  frauds.  So  also,  if 
the  marriage  be  had  on  the  father's  request 

Argenbright  v.  Campbell  and  wife,  144 

2.  An    agreement    concerning  the    purchase    of 
lands,  perfected  by  the  execution  of  a  conveyance 
on  the  part  of  the  seller,  and  by  acceptance  thereof, 
and  payment  of  the  purchase-money,  or  execution 
of  a  bond  or  bonds  for  the  same,  on  the  part  of  the 
purchaser,  is  final  and  conclusive  between  the  par- 
ties and  their  heirs,  in  law:  and  ought  not  to  be 
disturbed  in  equity,  unless  fraud,  or  some  mailifeat 
mistake  in  such  conveyance,  or  bond,  be  shewn  and 
proved:  or  unless  some  note  or  memorandum  In 
writing  be  made,  pursuant  to  the  statute  of  irauds 
and  perjuries  (if  subsequent  to  that  sta^tute)  at  the 
time,  or  after  the  execution  of  such    ^otx^cvance  or 
bond,  whereby  it  may  appear  that  vvc  v^^^^*'^^^ 
agreed  to  some  ftirther  explanatV^^  ot  "s^^^^^ca.- 
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tion  of  the  terms  of  the    afirreement    as  thereid 
specified. 

Vance  v.  Walker,  288 

8.  See  Marriasre  Articles.  No.  1.  2.  3,  4,  5,  0,  7,  8,  9. 
4.  In  the  construction  of  agreements,  the  whole 
innst  be  taken  tosrether. 

Tabb  and  others  v.  Archer  and  others,       400,  485 

AMBIGUITY. 
1.  A  latent  ambismity  in  marriage  articles  may  be 
explained  by  parol  or  other,  evidence  dehors  the 
articles.    See  Marriage  Articles,  No.  8. 

Tabb  and  others  v.  Archer  and  others,  400 

AMENDMENT. 
1.  If  the  damages  be  laid  hiffh  enough  in  the 
writ,  though  the  Jnry  find  more  than  are  laid  in 
the  declaration,  the  writ  may  be  referred  to  for 
the  purpose  of  amendment,  and  the  Judsrment  will 
be  sustained. 

Palmer  and  Eubank  v.  Mill,  502 

ANSWER.  IN  CHANCERY. 

1.  Thouffh  an  answer  be  filed,  and  no  plea  in 
abatement  to  the  Jurisdiction  of  the  court,  still  if 
the  bill,  upon  the  face  of  it.  present  not  a  proper 
subject  for  a  court  of  equity,  it  should  be  dismissed. 

Pollard  V.  Patterson's  Adm*r,  07 

2.  In  a  suit  asralnst  a  person  alleged  to  be  a  pur- 
chaser with  notice,  it  is  not  sufficient  for  the 
defendant  in  his  answer  to  say  that  he  had  no  no- 
tice of  a  prior  equity  at  the  time  of  the  purchase. 
It  must  appear  whether  he  had  obtained  a  convey- 
ance before  he  received  notice  of  the  plaintiff's 
claim. 

Hoover  v.  Donnally  and  others,  810 

APPEAL. 

1.  Prior  to  the  act  of  1807,  the  Court  of  Appeals  had 
power  to  ffrant  appeals  from,  or  writs  of  superse- 
deas- to,  the  several  Superior  Courts  of  Chancery, 
at  any  time  within  three  years  after  such  decrees 
were  pronounced ;  and  since  the  said  act,  any  Judffe 
of  the  Court  of  Appeals,  out  of  Court  has  the  9ame 
power. 

Tomllnson  v.  Dllliard,  and  Mackey  v.  Bell,       199 

2.  An  appeal  havinsr  abated  at  March  term  by  the 
death  of  the  appellant,  a  scire  facias  to  revive  it 
was  awarded  at  the  ensuinff  October  term. 

Buster  v.  Wallace,  217 

8.  The  power  of  the  Superior  Courts  of  Chancery 
to  firrant  appeals  from  Interlocutory  decrees.  In  cer- 
tain cases,  is  not  limited  to  the  terms  at  which  such 
decrees  were  rendered,  but  may  be  exercised  at 
any  subsequent  term. 

Wrisrht  V.  Dawney,  869 

4.  Where  the  appellee  dies,  the  Court  will  not  take 

up  the  appeal  in  the  name  of  his  executors,  without 

fflvinff  the  appellant  notice  by  a  scire  facias: 

580     especially  where  a  ffreat  length  of  *time  has 

elapsed  since  the  appeal. 

Scott  V.  Adams.  601 

APPEALS,  COURT  OP. 

1.  The  Court  of  Appeals  may  irrant  appeals  from 
decrees  of  a  Superior  Court  of  Chancery,  or  writs 
of  error  or  supersedeas,  at  any  time  within  three 
years:  and  any  Judsre  of  that  Court,  may  do  the 
same,  out  of  Court,  within  the  same  period,  notwith- 
standing the  act  of  1807. 

Tomllnson  v.  Dllliard,  and  Mackey  v.  Bell,       199 

2.  Practice  of,  In  reversinsr  judfirments,  where 
there  has  been  an  appeal  from  a  County  to  a  Dis- 
trict Court,  and  the  cause  remanded  for  further 
proceedinflTS.    See  Judgment,  No.  2.  and 

Lyon's  Ex'r,  &c.  v.  Gregory,  287 

8.  If  the  Clerk  of  the  Court  of  Appeals  be  directed, 
by  the  Court,  to  set  aside  a  judgment,  and,  by  mis- 
apprehension, the  entry  of  the  order  be  omitted,  it 
may  be  done  at  a  subsequent  term,  and  the  cause 
redocketed. 

Beasley  v.  Owen,  449 

APPEARANCE. 
1.  Appearance  and  pleading  to  the  action,  cures 
all  errors  in  the  process. 

Turberville  v.  Long.  809 

APPORTIONMENT  OP  RENT. 

1.  In  an  action  of  debt  for  rent,  the  defendant,  on 
the  plea  of  nil  debet,  may  give  in  evidence  any  spe- 
cial circumstance,  shewing  that  the  rent  ought  to 
be  sLpportioned. 

Newton  v.  Wilson.  470 

2.  A  lease  was  made  of  a  mill,  together  with  a 
tract  of  land  adjoining,  and  a  black  man  as  miller, 
for  a  term  of  years,  rendering  an  annual  rent;  the 
miller  had,  previously  to  the  lease,  been  eman- 
cipated by  the  lessor  by  a  deed  entered  of  record, 
and,  before  the  expiration  of  the  flist  year,  left  the 


service  of  the  lessee.    It  was  held  that  the  lessee 
was  entiUed  to  an  apportionment  of  the  rent 

Ibid. 

ASSIGNEE. 

1.  Who  ought  to  be  parties  to  a  biU.  for  a  specific 

conveyance,  brought  by  the  assignee  of  a  tiUe-bood. 

Hoover  v.  Donnally  and  others.  Sie 

ASSIGNEE  OP  A  TERM. 
1.  Under  what  circumstances  a  subsequent  lease 
made  by  the  landlord,  of  demised  premises  in  tbe 
occupation  of  the  assignee  of  a  residne  of  the  term, 
will  not  be  deemed  an  eviction  of  the  leasee,  nor 
bar  the  landlord  from  recovering  of  him  a  balance 
due  for  rent  on  the  original  contract. 

Cooke  V.  Wise,  16 

ASSIGNMENT. 
1.  An  assignee  of  a  bond  cannot  sue  as  obliiree. 
but  mast  set  forth  the   assignment  in  his  decla- 
ration. 

Gordon  et  aL  v.  Browne's  Ex'r.  219 

ATTORNEY-GENERAL. 

1.  Under  what   circumstances   a  bill   exhibited 

against  the   Attorney-General    requiring   him  to 

answer,  (but  not  upon  oath)  will  be  regarded  as  a 

petition  of  right. 

The  Attorney-General  v.  Turpln,  51* 

AVERMENT. 
1.  The  gist  of  the  action  must,  in  all  cases  be  di- 
rectly and  positively  averred  in  the  declaration: 
therefore,  if.  in  trespass,  the  plaintiff  declare  "for 
that  whereas."  &c  and  do  not  make  a  positive  aver- 
ment, it  is  error,  and  will  not  be  cured  by  verdict 
Moore's  Adm'r  v.  Dawney.  &c.,  isr 

8.  It  is  now  settled  that  a  declaration  in  trespasi 
or  case  for  a  tort,  which  begins  "for  that  whereas," 
&c.  and  continues  by  way  of  recital  to  the  end.  is 
insufficient:  and  that  such  error  is  fatal  after  ver- 
dict or  general  demurrer. 

Lomax  v.  Hord,  271 

8.  What  averment  In  a  declaration  is  necessaij 
where  an  action  is  brought  by  a  mercantile  firm,  on 
a  bond,  given  to  a  person  Individually.    See 

Gordon  et  al.  v.  Browne's  Ex*r,  219 

4.  It  was  not  necessary,  in  actions  in  the  Distn'a 

Courts,  to  aver  in  the  declaration  that  the  caase  of 

action  arose  within  the  jurisdiction  of  the  Court: 

but  it  seems,  that  such  averment  ia  necessary 

681     in  actions  in  Corporation  *Courta  only. 

Turberville  v.  Long,  » 

BASE  FEE. 
1.  Tenant  in  tall  (before  our  act  of  assembly  for 
docking  entails)  might,  by  a  deed  of  bargain  and 
sale,  convey  abase  fee  (a  defeasible  estate)  voidable 
by  the  issue  in  tail,  but  not  by  himself.  Therefore, 
a  tenant  In  tail  having  bargained  and  sold  to  his 
own  heir  at  law  in  fee,  could  not  afterwards  sue  one 
a  writ  of  ad  qaod  damnum  to  bar  the  entail:  beinr 
no  lonsrer  seised  of  an  estate  tail,  which  was  abso- 
lutely necessary  to  authorise  him  to  sue  out  sach 
writ. 

Gleeson's  Heirs  v.  Scott  and  others,  SS 

BASTARDS. 

1.  An  illegitimate  child,  bom  before  the  1st  of 
January,  1787.  of  parents  who  intermarried  also  be- 
fore that  period,  (the  father,  who  died  in  1799.  hat- 
ing recognised  the  child  by  his  will  as  his  ovn, 
thoufiTh  born  before  wedlock,)  is  Entitled  to  an  eqnal 
distribution  of  the  father*s  unbequeathed  esute, 
with  his  other  children  bom  after  the  marriage. 
Rice  et  al.  v.  Efford  et  al.,  SS 

See  also  Stones  v.  Keeling  228.  note,  and  Sleighs  r. 
Strider,  229,  note,  in  the  former  of  which  the  issue 
of  a  marriage,  deemed  null  in  law,  bom  before  the 
passing  of  the  act  of  1785,  the  father  dying^  after- 
wards, was  held  to  be  legitimate:  and  in  the  latter 
the  same  point  occurred  as  In  Rice  et  aL  v.  Efiord 
etal. 

BLANKS. 

1.  In  an  action  of  assault  and  battery,  after  a  gen- 
eral verdict  for  the  plaintiff,  on  the  pleas  of  "not 
guilty"  and  "son  assault  demesne."  judgment 
ought  not  to  be  arrested  on  the  groond  that  the 
time  was  left  blank  in  the  declaration. 

Digges  V.  Norrls,  2» 

2.  After  verdict  the  damages  havlnr  been  left 
blank  in  the  declaration,  the  court  will  inspect  tbe 
writ  and  supply  them  from  it.  Ibid. 

BILL,  IN  CHANCERY. 

1.  Ought  to  be  dismissed,    even   **after  answer 

filed  and  no  pl^a  in  abatement  to  the  Jurisdiction  of 

the  Court,'*  if,  from  the  face  of  it.  the  subject  was 

not  proper  for  a  Court  of  Equity. 

Pollard  V.  Patterson's  Adm*r,  «r 
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Virginia  Rbposts,  Annotatbd. 
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2.  A  bill  exhibited  in  the  Hiffb  Court  of  Cbancery, 
a^alost  tbe  Attomey-Oeneral  as  represenllDff  tbe 
Common wealtb,  bat  not  requiring  him  to  answer 
on  oatb.  was,  in  tbis  case,  received  as  equivalent  to 
a  petition  to  tbat  Court. 

Tbe  Attorney-General  v.  Turpln.  648 

BILL  OF  EXCEPTIONS. 
1.  A  paper  Intended  as  a  bill  of  exceptions  to  an 
opinion  of  a  District  Court,  (two  Judges  being  pres- 
ent,)  ouebt  not  to  be  considered  as  sucb,  if  not 
signed  by  botb  tbe  Judges. 

Gordon  et  al.  v.  Browne's  Ex'r.  219 

BILL  OP  EXCHANGE. 

1.  See  Acceptance.  No.  1. 

Corbln's  Adm'r  v.  Soutbgate,  819 

2.  An  action  of  debt  will  not  lie  against  tbe  ac- 
ceptor of  a  bill  of  exchange. 

Smith  V.  Segar.  904 

BOND. 

1.  Under  circumstances,  a  written  Instrument 
was  held  to  be  a  good  bond,  with  collateral  condition, 
though  the  obligor's  name  was  not  signed  opposite 
to  tbe  seal,  but  between  the  penal  part  and  the  con- 
dition, and  the  name  of  the  obligee  was  signed  at 
the  foot  of  the  condition,  with  a  seal  annexed;  both 
signatures  being  attested  by  the  same  witnesses. 

Argenbrlght  v.  Campbell  and  wife,  144 

2.  How  an  action  may  be  brought  by  a  mercantile 
firm,  on  a  bond,  given  to  A.  F.  individually;  and 
what  averments  are  necessary,  in  the  declaration. 
See  Pleading,  No.  0. 

Gordon  et  al.  v.  Browne's  Ex'r.  219 

3.  An  assignee  cannot  sue  as  obligee,  but  must 
aver  tbe  assignment  In  his  declaration.  Ibid. 

4.  What  variance  between  the  bond  declared  on 
and  tbat  given  In  evidence  to  the  Jury,  will  be  Im- 
material after  a  general  verdict  for  the  defend- 
ant. Ibid. 

S82  •BOUNDARIES. 

1.  A  count,  on  a  writ  of  right,  referring  to 
boundaries,  as  by  a  survey  made  In  the  cause,  suffi- 
ciently describes  the  boundaries  of  the  land  in  dis- 
pute. 

TurbervlUe  v.  Dong,  800 

CANCELLING. 
See  Revocation. 

CAPIAS. 
1.  When  a  capias  may  be  awarded,  in  the  first  in- 
stance, upon  an  indictment  or  presentment  for  a 
misdemeanor. 

The  Commonwealth  v.  M'Clenegan,  575 

CERTIFICATE. 
1.  When  a  bare    certificate   of   appointment   Is 
deemed  equal  to  a  commission. 

Dew  V.  Judges  Sweet  Springs  D.  C  1 

CHANCERY. 

1.  The  true  construction  of  the  20th  section  of  the 
act  reducing  into  one  the  several  acts  concerning 
the  High  Court  of  Chancery  (1  Rev.  Code.  p.  66,)  Is, 
that  if  it  appear  from  the  face  of  the  will,  that  the 
matter  is  not  proper  for  a  Court  of  Equity,  it  should 
Ite  dismissed:  even  ''after  answer  filed,  and  no  plea 
in  abatement  to  the  Jurisdiction  of  the  Court" 

-Pollard  V.  Patterson's  Adm'r.  67 

2.  The  Courts  of  Chancery  have  jurisdiction  In  all 
cases  where  property  taken  la  execution  on  behalf 
of  the  Commonwealth,  is  claimed  by  any  person, 
under  a  mortgage  or  deed  of  trust:  and  if  such 
mortgage  or  deed  of  trust  be  found  not  to  have 
been  duly  recorded,  may  (notwithstanding  no 
fraud  be  proved)  decree  tbe  same  to  be  void  as 
against  the  claim  of  the  Commonwealth. 

Moore's  Ex'r  v.  The  Auditor,  282 

CHANCERY,  SUPERIOR  COURTS  OP. 
1.  The  power  of  the  Superior  Courts  of  Chancery 
to  grant  appeals  from  interlocutory  decrees,  is  not 
limited  to  the  terms  at  which  such  decrees  were 
rendered:  but  may  be  exercised  at  any  subsequent 
term. 

Wright  V.  Dawney,  250 

CHARGE. 
1.  A  specific  fund  was  charged  with  the  payment 
of  debts,  by  will,  and  the  general  fund  disposed  of, 
after  the  payment  of  the  testator's  debts;  held  that 
the  act  of  limitation  barred  a  recovery  out  of  the 
general  fund,  but  not  out  of  the  specific. 

Lewis's  Ex'r  v.  Bacon,  ftc,  80 

CLERK  OF  COURT. 
1.  If  lllegaUy  ousted  from  his  office,  the  writ  of 
mandamus  is  the  proper  remedy  to  restore  him. 
Dew  V.  Judges  Sweet  Springs  D.  C,  1 


2.  A  person  appointed  Clerk  of  a  District  Court, 
in  vacation,  had  the  whole  of  the  ensuing  term  to 
give  bond  and  security.  Ibid. 

8.  A  certificate  of  appointment  is  sufficient:  there 
need  not  be  a  commission  "in  the  name  of  the  Com- 
monwealth." Ibid. 

4.  In  what  cases  the  omission  of  the  Clerk  of  the 
Court  of  Appeals  to  set  aside  an  order,  may  be  cor- 
rected at  a  subsequent  term.  See  Appeals,  Court 
of.  No.  8.  and 

Beasley  v.  Owen,  440 

COMMISSION. 
1.  A  certificate,  that  S.  D.  is  appointed  Clerk,  Stc. 
signed  and  sealed  by  a  majority  of  the  Judges  of  the 
General  Court,  (without  styling  themselves  such.) 
is  a  sufficient  commission:  and  it  need  not  run  "in 
the  name  of  the  Commonwealth:"  nor  mention  that 
the  vacancy  happened  between  term  and  term: 
nor  state  the  tenure  of  the  office. 

Dew  V.  Judges  Sweet  Springs  D.  C.  11 

COMMONWEALTH. 

1.  The  Courts  of  Chancery  have  jurisdiction  in  all 
cases  where  property  taken  in  execution  on  behalf 
of  the  Commonwealth,  is  claimed  by  any  person 
under  a  mortgage  or  deed  of  trust:  and,  if  such 
mortgage  or  deed  of  trust  be  found  not  to  have  t>een 
duly  recorded,  may  (notwithstanding  no  fraud  be 
proved)  decree  the  same  to  be  void  as  against  the 
claim  of  the  Commonwealth. 

Moore's  Ex'r  v.  The  Auditor,  282 

688  ♦2.  The  remedy  given  by  the  6th  section  of 
the  act  passed  the  15th  of  December,  1702,  "to 
reduce  into  one  the  several  acts  concerning  the 
Auditor  and  Treasurer,"  Is  not  confined  to  matters 
of  account,  but  extends  to  every  right  in  law  or 
equity  which  any  person  is  entitled  to  demand  of 
the  Commonwealth. 

The  Attorney-General  v.  Turpln,  548 

8.  A  bill  exhibited  in  the  High  Court  of  Chancery, 
against  the  Attorney-General  as  representing  the 
Commonwealth,  but  oot  requiring  him  to  answer 
on  oath.  was.  In  this  case,  received  as  equivalent  to 
a  petlUon  to  that  Court.  Ibid. 

4.  Appointment  of  a  Clerk   of  a  District  Court, 
need  not  be  by  commission,  runnlDg  in  the  name  of 
the  "Commonwealth."    See  Commission,  No.  1,  and 
Dew  V.  Judges  Sweet  Springs  D.  C, 

COMPOUND  INTEREST. 

1.  What  deemed  such.    See 
Lewis's  Ex'r  v.  Bacon,  &c..  80 

CJONSIDERATION. 

1.  See  Marriage,  No.  1. 

Slaves,  No.  S. 

2.  When  a  parol  promise  before  marriage  will  be 
a  sufficient  consideration  to  sustain  a  written  agree- 
ment afterwards:  or.  If  the  marriage  be  had  on  the 
father's  request 

Argenbrlght  v.  Campbell  and  wife,  144 

8.  A  general  acceptance  of  an  order  binds  the 
acceptor  to  the  payee,  by  whom  the  same  was  taken, 
bona  fide,  and  for  a  valuable  consideration  paid  by 
him:  notwithstanding  the  consideration  which 
Induced  the  acceptance  afterwards  falls,  without 
any  fault  on  the  part  of  the  payee. 

Corbln's  Adm'r  v.  Soutbgate,  810 

CJONSTRUCTION. 

1.  In  the  construction  of  agreements,  the  whole 
must  be  taken  together. 

Tabb  and  others  v.  Archer  and  others,  400 

of  tbe  rule  as  to  allowing  one  term  to  prepare 

for  trial,  after  new  parties  are  made. 

Scott  V.  Adams,  .  501 

2.  Of  acts  of  Assembly,  see  Statutes,  Construc- 
tion of. 

8.  Of  the  6th  section  of  the  act  passed  the  15th  of 
December,  1702,  "to  reduce  into  one  the  several  acts 
concerning  the  Auditor  and  Treasurer." 

The  Attorney-General  v.  Turpln,  548. 

OONTRACrr. 
See  Agreements. 
Marriage,  No.  1. 
Slaves,  No.  & 
1.  An  Indorsement  made  on  articles  by  the  husband 
and  wife,  subsequent  to  the  marriage,  can  neither 
be  regarded  as  a  part  of  the  original  contract,  nor 
as  explanatory  thereof 

Tabb  and  others  v.  Archer  and  others,  400 

CONTRACTS. 

1.  Infants  may  contract  by  marriage  articles  or 
settlements,  and  such  contracts  will  bind  them 
when  of  full  age. 

Tabb  and  others  v.  Archer  and  others.  400 

2.  See  Infants.  No.  2. 

Marriage  ArUdes,  1.  2. 8.  4,  5.  6,  0,  p.  MO 


s.  in  uie  conBirncuon  oi  agreements,  toe  wnoie 
must  be  taken  togetlier. 

Tabb  and  others  v.  Archer  and  others,  400 

CX)NVEYANCB. 

1.  Where  husband  and  wife  sue.  in  right  of  the 
wife,  for  a  title  to  a  tract  of  land,  the  conveyance 
should  be  decreed  to  be  made  to  the  wife  only. 

Argenbright  v.  Campbell  and  wife,  144 

2.  In  a  suit  against  a  person  alleged  to  be  a  pur- 
chaser with  notice,  he  must  shew  on  his  part  that 
he  had  obtained  a  conveyance  before  he  received 
notice:  it  not  being  sufficient  that  he  had  no  notice 
at  the  time  of  the  purchase. 

Hoover  v.  Donnally  and  others,  816 

8.  Any  conveyance  made  after  marriage  by  the 
husband  and  wife,  or  either  of  them,  with  Intention 
to  defeat  the  rights  of  those  entitled  to  the  benefit 
of  marriage  articles,  will  be  set  aside  by  a  Court  of 
Equity.    See  Marriage  Articles,  No.  2. 

Tabb  and  others  v.  Archer  and  others,  400 

CORPORATION  COURTS. 
1.  It  seems  that  an  averment  that  the  cause  of 
action  arose  within  the  Jurisdiction  of  the  Court  is 
necessary  In  actions  in  Corporation  Courts  only. 

Turberville  v.  Long.  800 

584        *2.  As  to  jurisdiction   at  quarterly   terms. 
See  County  and  Corporation  Courts,  and 
Wilkinson  v.  Mayo,  566 

COUNT. 

1.  What  circumstances  are  sufficient  to  cure  the 
omission  to  mention  in  the  count,  on  a  writ  of 
right,  the  County  where  the  land  lies. 

Turberville  v.  Long.  800 

2.  A  count,  on  a  writ  of  right,  referring  to  bound- 
aries, as  by  a  survey  made  In  the  cause,  sufficiently 
describes  the  boundaries  of  the  land  In  dispute. 

Ibid. 
COUNTY  AND  CORPORATION  COURTS. 

1.  May  decree  that  a  defendant  residing  within 
their  limits  shall  convey  lands  lying  in  another 
County  or  Corporation,  and  enforce  the  decree 
upon  the  person  of  such  defendant  only;  but  such 
decree  docs  not  of  I  tself  vest  any  legal  title :  nor  can 
It  be  received  as  evidence  of  such,  upon  the  trial  of 
an  ejectment 

Aldrldge  et  al.  v.  Giles  et  al..  186 

2.  The  County  and  Corporation  Courts,  at  quar- 
terly terms,  may.  In  their  discretion,  receive  the 
probate  of  deeds  or  wills,  or  decide  controversies 
concerning  mills,  &c.  or,  indeed,  transact  any 
business  embraced  by  the  general  jurisdiction  of 
the  Courts:  but  at  a  monthly  session,  they  cannot 
take  jurisdiction  of  any  case  expressly  and  exclu- 
sively assigned  to  a  quarterly  term. 

Wilkinson  v.  Mayo,  666 

COURT  OF  APPEALS. 
See  Appeals,  Court  of. 

CREDITORS. 

1.  Under  what  circumstances,  slaves  sent  by  a 
father  to  his  daughter's  husband,  immediately 
after  the  marriage,  will  be  presumed  a  gift  in  con- 
sideration of  the  marriage;  and  the  rights  of  the 
husband's  representatives  (no  fraud  appearing) 
win  be  protected  against  the  claims  of  the  father's 
creditors,  though  the  slaves  had  not  been  three 
years  In  the  possession  of  the  son-in-law. 

Moore's  Adm'r  v.  Dawney.  Ac.  127 

2.  Not  affected  by  a  deed  of  trust  or  mortg-age  of 
a  slave  or  other  personal  estate,  (not  having  notice,) 
unless  the  same  be  proved  by  three  witnesses,  or 
acknowledged  by  the  party,  and  duly  recorded. 

Moore's  Ex'rs  v.  The  Auditor,  282 

DAMAGES. 

1.  After  verdict.  In  an  action  of  trespass,  assault 
and  battery,  the  damages  having  been  left  blank  in 
the  declaration,  the  Court  will  Inspect  the  writ,  and 
supply  them  from  It 

Dlgges  V.  Norris,  268 

2.  Interest  is  not  recoverable,  by  way  of  damages. 
In  an  action  of  debt  for  rent  arrear. 

Cooke  V.  Wise,  463 

Newton  v.  Wilson,  470 

8.  If  the  damages  be  laid  high  enough  In  the  writ 
though  the  Jury  find  more  than  are  laid  In  the 
declaration,  the  writ  may  be  referred  to  for  the 
purpose  of  amendment  and  the  judgment  will  be 
sustained. 

Palmer  and  Eubank  v.  Mill,  602 

4.  See  Ad  quod  damnum,  No.  2,  8. 
The  Attorney-General  v.  Turpln,  548 

5.  See  Revaluation,  No.  1.  Ibid. 

DATE. 
1.  After  a  general  verdict  for  the  plaintiff,  in  an 
action  of  trespass,  assault  and  battery,  on  the  pleas 
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ment  ought  not  to  be  arrested,  on  the  ground  that 
the  time  when  the  assault  was  committed,  was  left 
blank  in  the  declaration. 

Dlgges  V.  Norris,  9g^ 

DEBET  AND  DETINET. 
1.  The  declaraUon  against  an  Execntor.  suggest- 
ing a  devastavit  must  be  In  the  debet  and  deSnet 

JSo?i*S?  f?f.^iJ*?"?>,^I^S*'^^*"  i"d«ment  de  bonis 

propriis;  if  it  \}e  in  the  detlnet  only,  he  may  bare 

Judgment  de  bonis  testatorls.  -j  "^^c 

Spotewood  V.  Price,  Ac.,  is 

DEBT. 
An    acUon    of    debt    will   not   Uc    against  the 
acceptor  of  a  bill  of  exchange. 

Smith  V.  Segar, 
686  •DEBTS. 

1.  A  testator  devised  a  particular  fund  for 
the  payment  of  his  debts:  and  further  directed. 
(after  payment  of  his  just  debts)  that  the  general 
t'^?J?.5^?^*y  ^^  equally  divided  among  his  sons: 
held  that  the  act  of  llmiuUons  barred  a  recoverr 
out  of  the  general  fund,  but  not  out  of  the  par- 
ticular. 

Lewis's  Ex'r  v.  Bacon,  Ac,  <» 

DECLARATION. 

1.  Must  be  in  the  debet  and  detlnet  against  aa 
*f*^.*^^J2F:  suggesting  a  devastavit  to  enUUe  the 
plaintiff  to  a  judgment  de  bonis  propriis;  if  It  be  ii 
the  detlnet  only,  he  may  have  judgment  de  boni* 
testatorls. 

Spotswood  V.  Price,  Ac,  13 

2.  Must  be  direct  and  poslUve:  If.  therefore,  in 
trespass,  the  plaintiff  declare  "for  that  whereas.  ' 
Ac.,  and  make  no  positive  averment  it  Is  error,  and 
will  not  be  cured  after  verdict 

Moore's  Adm'r  v.  Dawney,  Ac,  rr 

8.  So.  in  case  for  a  tort  if  the  declaration  contlnne 

by  way  of  recital  to  the  end.  wuimuc 

Lomax  v.  Hord,  yi 

4.  What  averment  in  the  declaration.  Is  necessary, 

where  a  suit  Is  brought  by  a  mercantile  firm,  on  a 

bond  given  to  a  member  of  the  firm  Indfvlduallj. 

Gordon  et  al.  v.  Browne's  Ex'r,  *i9 

6.  In  an  action  of  assault  and  battery,  after  a  ?ea- 
eral  verdict  for  the  plalntlflFon  the  pleas  of 'wt 
guilty"  and  'son  assault  demesne,"  judgment 
ou^ht  not  to  be  arrested  on  the  ground  that  the 
time  was  left  blank  In  the  declaration. 

Dlgges  V.  Norris,  ^ 

6.  After  verdict  the  damages,  having  been  lef: 
blank  in  the  declaration,  the  CJourt  will  Inspect  the 
writ  and  suppb'  them  from  it  ibid 

7.  It  was  not  necessary,  inactions  in  the  District 
CJourts,  to  aver  In  the  declaration,  that  the  canse^.f 
action  arose  within  the  jurisdiction  of  the  Coart: 
but  it  seems,  that  such  averment  is  necessary  in 
actions  in  Corporation  Courts  only. 

Turberville  v.  Long,  ^ 

8.  If  the  damages  be  laid  high  enoujrh  In  the  writ, 
though  the  jury  find  more  than  are  laid  In  the  dec 
laration.  the  writ  may  be  referred  to  for  the  par- 
pose  of  amendment  and  the  jud^rment  will  be 
sustained. 

Palmer  and  Eubank  v.  Mill,  see 

DECREE. 

1.  A  decree  of  a  County  Court  requiring  a  defend- 
ant residing  within  Its  limits  to  execute  a  convcr- 
ance  for  lands  lying  in  another  county,  can  be 
enforced  upon  the  person  of  such  defendant  oniv', 
and  does  not  of  Itself  vest  any  legal  titie  in  the  com- 
plainant If  offered  as  evidence  of  such  titie.  in 
an  action  of  ejectment  It  ought  not  to  be  received. 

Aldrldge  et  al.  v.  Giles  et  aL,  i36 

Quaere,    How  far  it  is  admissible;   and  whether 

as  evidence  of  a  legal  title,  or  only  as  matter  of 

inducement  xbid. 

2.  A  decree,  that  unless  the  defendant  answer 
the  bill  before  a  certain  day,  then  the  tract  of  land. 
In  the  bin  mentioned,  shall  be  surveyed,  and  part 
thereof  allotted  to  the  complainant  and  that  the 
defendant  shall  execute  to  the  complainant  a  legal 
conveyance  for  such  part  and  pay  the  costs  of  snit. 
Is  not  final,  but  Interlocutory,  only.  ibid. 

8.  Where  husband  and  wife  sue.  In  rig-ht  of  the 
wife,  for  a  titie  to  a  tract  of  land,  the  convevance 
should  be  decreed  to  be  made  to  the  wife  only.' 
Argenbrlght  v.  Campbell  and  wife.  lU 

DEEDa 
See  Quarterly  Courts. 
Jurisdiction. 
RecltaL 

DEMURRER. 
1.  Though  no  demurrer  be  filed  to  a  bill  for  want 


of  "not  guilty,"  and  "son  assault  demesne,"  judg-  |  of  equity,  and  no  plea  in  abatement  to  the  jorisdic- 
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tlon  of  the  Conrt,  yet  If,  after  answer  filed.  It  ai>- 
pears  that  the  subject  was  not  proper  for  a  Court 
of  Equity,  the  bill  shall  be  dismissed. 

Pollard  Y.  Patterson*s  Adm'r.  97 

2.  A  declaration  In  trespass,  charirlnff  "for  that 
whereas,*'  Ac,  and  contlnuioir  by  way  of  recital  to 
•the  end.  Is  bad  after  general  demurrer. 

Moore's  Adm'r  v.  Dawney.  Ac,  127 

DETINET. 
1.  If  the  declaration  against  an  executor,  suffflrest* 
ing  a  devastavit,  be  In  the  detlnet  only,  the  plaintiff 
cannot  recover  judirment  de  bonis  proprlls.  but  he 
may  have  Judinnent  de  bonis  testatorls. 

Spotswood  V.  Price,  &c.,  128 

«6  ♦DETINUE. 

1.  Five  years'  possession  of  a  slave,  will  en- 
title a  plaintiff  In  detinue,  who  had  lost  the  posses- 
sion, to  recover;  but  without  prejudice  to  the  titles 
of  those  who  were  not  parties  to  the  suit 

Newby's  Adm'rs  v.  Blakey,  67 

DEVASTAVIT. 

1.  If  an  executor  obtain  a  judgment,  for  a  debt 
due  to  his  testator,  affalnst  the  administrator  of  the 
debtor,  to  be  levied  of  the  iroods  and  chattels  of  the 
intestate.  Ac.  and  afterwards  brinff  an  action  of 
debt  against  the  administrator,  suirirestlnff  a  devas- 
tavit, and  declare  in  the  detlnet  only,  he  cannot 
have  Judgment  de  bonis  proprlls  of  the  administra- 
tor, but  only  de  bonis  testatorls. 

Spotswood  V.  Price,  &c.,  123 

2.  To  entitle  the  plaintiff  to  Judgment  de  bonis 
proprlls,  in  such  case,  he  ouirht  to  declare  In  the 
<lebet  and  detlnet  Ibid. 

DEVISE. 
1.  A  testator  devised  a  largre  real  and  personal 
estate  to  his  wife  and  children;  chargred  the  por- 
tion of  one  of  his  sons  with  the  payment  of  15,0001. 
sterling  towards  his  debts,  directed  sundry  tracts 
of  land  to  be  sold,  and  the  monies  arisinir  there- 
from, as  well  as  from  loan-office  certiflcates,  or 
otherwise,  (after  payment  of  his  Just  debts,)  to  be 
equally  divided  amonff  his  six  sons.  On  a  bill 
brouirht  by  one  of  the  creditors  of  the  testator, 
the  statute  of  limitations  beiuir  pleaded,  and  the 
complainant  not  havinir  shewn  that  he  came  within 
any  of  the  exceptions  of  the  act,  it  was  held  that 
the  statute  ouirht  not  to  operate  to  prevent  a  re- 
covery of  so  much  of  the  specific  fund  as  remained 
undisposed  of,  but  that  it  would  be  a  bar  to  a 
recovery  out  of  the  general  fund. 

Lewis's  Ex'r  v.  Bacon,  Ac.,  89 

DOWER. 
1.  Before  our  act  of  Assembly,    (of  1788,  which 
toolc  effect  the  1st  of  January,  1787,)  iriviuir  a  widow 
dower  of  a  trust  estate,  she  could  not  be  endowed 
of  an  equitable  estate. 

Claiborne  and  Wife  v.  Henderson,  821 

EJECTTMENT. 
1.  On  the  trial  of,  a  decree  of  a  Country  Court, 
directing  a  defendant  residlnsr  within  its  Jurisdic- 
tion to  convey  lands  lyingr  in  another  County,  can- 
not be  irlven  in  evidence  as  passing  any  le^al  title; 
£uch  decree  may,  however,  be  enforced  upon  the 
person  of  the  defendant 

Aldzidffe  et  al.  v.  Giles  et  al.,  186 

EQUITABLE  ESTATE. 
1.  Before  our  act  of  Assembly,    (of  1785,  which 
took  effect  the  1st  of  January,  1787.)  giving  a  widow 
4ower  of  a  trust  estate,  she  could  not  be  endowed 
of  an  equitable  estate. 

Claiborne  and  Wife  v.  Henderson,  821 

EQUITY. 

1.  The  true  construction  of  .the  29th  section  of  the 
act  for  reducluiT  into  one  the  several  acts  concern- 
ing the  Hiffh  Court  of  Chancery  (1  Rev.  Ck>de,  p.  66,) 
is.  that  If  it  appear  from  the  face  of  the  bill,  that 
the  matter  thereof  Is  not  proper  for  a  Court  of 
equity.  It  should  be  dismissed  even  "after  answer 
filed,  and  no  plea  In  abatement  to  the  Jurisdiction 
of  the  Court" 

Pollard  y.  Patterson's  Adm'r,  67 

2.  A  mistake  in  a  wrltinsr  referriuir  to  another, 
may,  in  a  Court  of  Equity,  be  corrected  by  the 
writing  referred  to. 

Arffenbrlffht  v.  Campbell  and  wife,  144 

3.  When  airreements  concerning  lands  perfected 
by  a  conveyance.  &c.  may  be  modified  in  equity, 
and  when  not.     See  Agreement,  No.  2,  and 

Vance  v.  Walter,  288 

4.  If  a  derivative  purchaser,  by  assignment  of 
a  title-bond,  file  his  bill  against  the  vendor,  for  a 
specific  conveyance,  the  first  purchaser  or  his  rep- 
resentatives ought  to  be  made  parties. 

Hoover  V.  Donnally  and  others,  816 


6.  In  a  suit  against  a  person  alleged  to  be  a  pur- 
chaser with  notice,  it  is  not  sufficient  for  the  defend 
ant  in  his  answer  to  say,  that  he  had  no  notice  of 
a  prior  equity  at  the  time  of  the  purchase.  It  must 
appear  whether  he  had  obulned  a  conveyance  be- 
fore he  received  notice  of  the  plaintiff's  claim. 

Ibid. 
6.  See  Equitable  Estate,  No.  1.  and 

Claiborne  and  wife  v.  Henderson,  821 

587        *7.  Under  what  circumstances  the  purchaser 
of  an  agreement  for  a  lease,  shall  not  have  the 
aid  of  a  Court  of  Equity  to  enforce  a  specific  perform- 
ance. 

Jones's  Devisees  V.  Roberts.  486 

a  Marriage  articles  are  considered  as  the  heads 
or  minutes,  only,  of  an  agreement  entered  into 
between  the  parties,  upon  a  valuable  consideration, 
(the  marriage.)  and,  being  in  their  nature  execu- 
tory, ought  to  be  construed  and  moulded,  in  equity, 
according  to  tbe  intention  of  the  parties  at  the  time 
of  concluding  them. 

Tabb  and  others  v.  Archer  and  others.  899 

9.  Equity  will  enforce  marriage  articles,  at  the 
suit  of  the  issue,  (whether  in  esse,  or  in  ventre  sa 
mere,)  or  of  any  other  persons  for  whose  benefit 
they  were  intended,  against  the  husband  and  wife, 
or  any  person  claiming  by  a  conveyance  from  them 
or  either  of  them.  Ibid.,       400 

10.  In  such  case,  the  Ojurt  will  either  compel  per- 
formance (by  appointing  trustees  where  none  were 
inserted  In  the  articles,  and  decreeing  a  settlement) 
or  set  aside  any  conveyance  made  with  intent  to 
defeat  the  rights  of  the  issue,  or  of  those  in  re- 
mainder, expectant  on  tbe  estate  for  life  of  the  hus- 
band and  wife.  Ibid. 

11.  Where,  by  consent  of  the  original  owner,  part 
of  land  taken  for  public  use.  was  directed,  by  a  law, 
to  be  revalued  and  restored  to  him.  and  the  residue 
to  be  retained  by  the  Commonwealth :  but  through 
the  default  of  the  agents  of  the  Commonwealth, 
such  revaluation  has  not  been  made;  the  (Dourt  of 
Chancery  should  direct  it  now  to  be  made,  and  de- 
cree the  value  so  ascertained,  (of  the  residue.)  with 
Interest  from  the  time  when  such  revaluation 
ought  to  have  taken  place,  to  be  paid  by  the  Com- 
monwealth, to  such  original  owner. 

The  Attorney-General  v.  Turpln,  548 

ERROR. 
See  Jeofails. 

1.  If  the  original  writ  be  lost  so  that  It  cannot  be 
made  a  part  of  the  record,  the  Court  will  Intend, 
after  verdict  that  it  was  a  good  writ  though  some 
of  the  subsequent  process  be  erroneous. 

Turbervllle  v.  Long,  809 

2.  Appearance  and  pleading  to  the  action  cures  all 
errors  in  the  process.  Ibid. 

3.  If  the  Clerk  of  the  Court  of  Appeals  be  directed 
by  the  Court  to  set  aside  a  Judgment,  and,  by  misap- 
prehension, the  entry  of  the  order  be  omitted,  it 
may  be  done  at  a  subsequent  term,  and  the  cause 
redocketed. 

Beasley  v.  Owen,  449 

ESTATES-TAIL. 
1.  Tenant  in  tail  (before  our  act  of  Assembly  for 
docking  entails)  might  by  a  deed  of  bargain  and 
sale,  convey  a  base  fee  (a  defeasible  estate)  void- 
able by  the  issue  In  tall,  but  not  by  himself.  There- 
fore, a  tenant  In  tail  having  bargained  and  sold  to 
his  own  heir  at  law.  In  fee,  could  not  afterwards  sue 
out  a  writ  of  ad  quod  damnum  to  bar  the  entail; 
being  no  longer  seised  of  an  estate  tall,  which  was 
absolutely  necessary  to  authorise  him  to  sue  out 

feuch  writ  

Oleeson's  Heirs  v.  Scott  and  others,  878 

EVICTION. 
1.   What  circumstances  will  not  amount  to  an 
eviction  of  the  lessee  by  the  landlord.    See  Lease, 
No.  1,  and 

Cooke  V.  Wise,  •  468 

EVIDENCE. 

1.  An  ex  parte  affidavit  taken  in  London,  prior  to 
the  American  revolution,  pursuant  to  the  act  of 
Parliament.  (5  Geo.  II,  c.  7,  sect  1,)  "for  the  more 
easy  recovery  of  debts  in  his  majesty's  plantations 
In  America."  cannot  be  admitted  as  evidence  to 
charge  the  defendant  in  this  country. 

Lewis's  Ex'r  v.  Bacon,  &c.,  89 

3.  It  is  not  sufficient  in  an  account  to  charge  bal- 
ances of  other  accounts  as  rendered  and  agreed, 
without  producing  the  accounts  so  alleged  to  have 
been  agreed.  (If  In  existence,)  and  proving  them  as 
alleged,  unless  there  be  proof  of  the  defendant's 
acknowledgment  of  the  justice  of  such  accounts,  or 
of  his  promise  of  payment  Ibid. 

8.  A  decree  of  a  CJourt  of  a  County  requiring  a  de- 
fendant residing  within  its  limits  to  execute  a  con- 
veyance for  lands  lying  in  another  County,  can  be 
enforced  upon  the  person,  only,  of  such  defendant* 
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and  does  not  of  Itself  vest  any  learal  title  in  the  com- 
plainant. If  offered  as  evidence  of  such  title  in  an 
action  of  ejectment,  it  oncrlit  not  to  be  received. 

Aldridge  et  al.  v.  Giles  et  aL,  180 

668        *Quaere.   For  what  purpose,  and  to  what  ex- 
tent could  it  be  received  as  evidence  in  such 
action. 

Aldridire  et  al.  v.  Giles  et  al.,  188 

Quaere.  Is  a  decree  of  a  Court  of  Equity  for  a  con- 
veyance of  lands  lying  within  its  Jurisdiction  ad- 
missible in  an  action  of  ejectment  between  the 
parties  to  such  decree,  or  persons  claiming  under 
them,  as  evidence  of  a  legal  title,  or  only  as  matter 
of  inducement  to  other  evidence.  Ibid. 

4.  Where  the  records  of  a  Court  have  been  de- 
stroyed, an  imperfect  minute  of  a  judgment  may  be 
admitted  to  record  under  the  act  of  Assembly,  In 
lieu  of  the  original;  provided  the  substantial  parts 
appear:  and  the  record  of  such  minute  made  by 
order  of  Court,  is  good  evidence  on  the  plea  of  nul 
tiel  record. 

Lyons,  Ex'r,  Ac.  v.  Gregory,  237 

5.  Under  what  circumstances  evidence  is  admitted 
in  a  Court  of  Equity,  to  relieve  against  an  agree- 
ment concerning  lands,  perfected  by  a  conveyance, 
&c.    See  Agreement,  No.  2,  and 

Vance  v.  Walker,  288 

6.  The  declaration  in  an  action  for  slander  charg- 
ing the  defendant  with  havingsaid  that  the  plaintiff, 
as  a  witness  before  a  Court  of  Record,  was  guilty  of 
perjury,  "for  wbich  he  would  have  his  ears,"  the 
defendant,  en  the  plea  of  justification,  cannot  give 
parol  evidence  of  what  the  plaintiff  swore  to,  with- 
out producing  a  copy  of  the  record  of  that  trial  to 
shew  that  the  testimony  given  by  the  plaintiff  was 
material  to  the  matter  in  question. 

KirUey  V.  Deck, 

7.  In  an  action  of  debt  for  rent,  the  defendant,  on 
the  plea  of  nil  debet,  may  give  in  evidence  any  spe- 
cial circumstance  shewing  that  the  rent  ought  to  be 
apportioned. 

Newton  v.  Wilson,  470 

8.  Parol  or  other  evidence  dehors  marriage  arti 
cles,  to  explain,  or  vary  their  meaning,  ought  not  to 
be  resorted  to,  unless  there  be  some  latent  ambi- 
guity, or  something  agreed  on  by  the  parties  at  the 
time,  omitted  through  fraud  or  accident. 

Tabb  and  others  v.  Archer  and  others,  400 

9.  Parol  evidence  is  admissible  to  shew  quo  animo 
a  will  was  cancelled.    See  Revocation. 

Bates  V.  Holman,  602 

EXCEPTING  CLAUSE. 
1.  In  what  instance  recourse  may  be  had  to  an  ex- 
cepting clause  to  prevent  the  universality  of  the 
recital,  in  the  commencement  of  an  agreement, 
from  being  restricted  by  a  subsequent  specification. 
See  ReclUl. 

Tabb  and  others  v.  Archer  and  others,  400 

EXCEPTIONS. 
See  Bill  of  Exceptions. 

EXCHANGE. 
See  Bill  of  Exchange. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  If  a  suit  in  Chancery  abate  by  the  death  of  the 
defendant,  after  answer  filed,  and  the  cause  set  for 
hearing;  it  seems  that  his  executor  cannot  regu- 
larly demur  to  the  equity  of  the  bill,  or  plead  any 
matter  which  the  testator  himself  might  not  have 
pleaded  In  that  sUge  of  the  proceedings:  but,  if  no 
objection  be  made,  and  the  parties  afterwards  pro- 
ceed to  take  depositioDs,  it  will  be  an  implied  waiver 
of  such  irregularity. 

Pope,  Ac.  V.  Towles,  &c.,  47 

2.  In  declaring  against,  suggesting  a  devastavit, 
the  judgment  will  depend  upon  the  charge  in  the 
declaration:  if  it  be  in  the  debet  and  detinet,  there 
may  be  judgment  de  bonis  propriis;  if  simply  in  the 
detinet,  there  can  oaly  be  judgment  de  bonis  testa- 
toris. 

Spotewood  V.  Price,  Ac,  1S3 

8.  An  administrator,  who  declares,  in  trespass,  for 
breaking  bis  close,  and  taking  away  slaves  belong- 
ing to  the  estate  of  his  intestate,  will  be  intended, 
after  verdict,  to  have  been  in  possession,  for  the 
purpose  of  finishing  the  crop,  by  virtue  of  the  act  of 
Assembly. 

Moore's  Adm'r  v.  Dawney.  &c..  127 

4,  Where  the  appellee  dies,  the  Court  will  not  take 

up  the  appeal,  in  the  name  of  his  executors,  without 

giving  the  appellant  notice  by  a  scire  facias: 

680     'especially,  where  great  length  of  time  has 

elapsed  since  the  appeaL 

Scott  V.  Adams,  601 

FALSE  IMPRISONMENT. 
1.  Trespass,  assault  and  battery  ard  false  impris- 
onment, will  not  lie  against  the  plaintiff  for  suing 
out  a  writ  of  capias  ad  satisfaciendum,  and  causing 


the  defendant  to  be  taken  in  execution,  while  he 
was  attending  Court,  as  a  witness,  under  the  pro- 
tection of  a  subpoena,  although  the  debt  forwbicb 
the  execution  issued  had  been  previously  satisfied. 
Moore  v.  Chapman.  §60 

Nor  can  any  action  be  sustained,  as  it  seems,  till 
the  process  of  execution  be  quashed  or  superseded. 

Ibid. 
FATHER. 

1.  The  law  has  entrusted  the  father  or  guardian 
with  the  marriage  of  infant  children  or  wards: 
and,  consequently,  settlements  made  by  infants 
through  the  father  or  guardian  are  binding. 

Tabb  and  others  v.  Archer  and  others,  400 

FORFEITURE. 

1.  The  purchaser  of  an  agreement  for  a  lease,  and 
those  under  whom  he  claims,  having'  committed 
such  acts  as  would  have  amounted  to  a  forfeiture, 
had  a  lease  been  actually  executed  with  such  cov- 
enants as  were  usually  inserted  in  leases  to  otber 
tenants  of  the  same  estate,  shall  not  have  the  aid  of 
a  Court  of  Equity  to  enforce  a  specific  performance, 
against  a  Judgment  at  law  recovered  by  a  par- 
chaser  of  the  fee-simple  estate. 

Jones's  Devisees  v.  Roberts,  m 

2.  The  acceptance  of  rent  after  a  forfeiture 
accrued,  is  an  equivocal  act,  and  may,  or  may  not, 
amount  to  a  waiver  of  the  forfeiture,  according  to 
the  quo  anlmo  with  which  the  rent  wkh  received. 

Ibid. 
FEE-TAIL. 
See  EsUtes-Tail. 

FRAUD. 

1.  Is  one  flf  the  grounds  upon  which  an  agree- 
ment concerning  lands,  perfected  by  a  conveyance, 
&c.  may  be  relieved  against  in  equity.  See  Agree- 
ment No.  2,  and 

Vance  v.  Walker,  S88 

2.  If  something  agreed  on,  by  the  parties  to  mar- 
riage articles,  at  the  time,  was  omitted  by  fraud  or 
accident,  parol,  or  other  evidence  dehors  the  arti- 
cles, is  admissible  to  supply  the  defect.  See  Mar- 
riage Articles,  No.  8. 

Tabb  and  others  v.  Archer  and  others,  m 

FRAUDS,  STATUTES  OF. 
1.  See  Evidence. 

Marriage  Articles. 

3.  A  note  or  memorandum  in  writing-,  within  tbe 
meaning  of  the  statute  of  frauds,  made  at  the  time, 
or  after,  of  perfecting  an  agreement  conceming^ 
lands,  by  a  conveyance,  &c.  is  one  of  the  grounds  to 
authorise  relief  against  such'  agreement  In  eqoltr 
See  Agreement,  No.  2,  and 

Vance  v.  Walker,  38S 

8.  See  Gift,  No.  2. 
Beasley  v.  Owen,  44» 

FRAUDULENT  GIFTS  OF  SLAVES. 
1.  Under  what  circumstances  slaves  sent  by  a 
father  to  his  daughter's  husband,  immediately 
after  the  marriage,  will  be  presumed  a  gift  in 
consideration  of  the  marriage;  and  the  rights  of 
the  husband's  representatives  (no  fraud  appearing) 
will  be  protected  against  the  claims  of  the  father's 
creditors,  though  the  slaves  had  not  been  tbree 
years  in  the  possession  of  the  son-in-law. 

Moore's  Adm'r  v.  Dawney,  Ac.,  1S7 

GENERAL  COURT. 

1.  Practice  settled  in,  as  to  process  upon  an 
Indictment  or   presentment  for   a  misdemeanor- 

The  Commonwealth  v.  McClenegan,  Kb 

GENERAL  RULEa 
See  Rules. 
Practice. 
690  fGIFT. 

1.  Under  what  circumstances  slaves  sent  by 
a  father  to  his  daughter's  husband,  immediately 
after  the  marriage,  will  be  presumed  a  gift,  in  con- 
sideration of  the  marriage;  and  the  riirhtsof  tbe 
husband's  representatives  (no  fraud  appearing) 
will  be  protected  against  the  claims  of  the  father's 
creditors,  though  the  slaves  had  not  been  tbree 
years  In  the  possession  of  the  son-in-law. 

Moore's  Adm'r  v.  Dawney.  Ac..  I*r 

2.  A  testator  having  verbally  lent  a  slave,  reaerr- 
Ing  the  right  to  take  him  back  whenever  he  should 
think  proper,  his  last  will  and  testament,  recorded 
four  years  after  such  loan,  was  a  sufficient  declara- 
tion of  a  gift,  within  the  meaning  of  the  sututeof 
frauds,  to  protect  the  right  of  the  donee,  in  opposi- 
tion to  the  creditors  of  the  person  to  whom  the  loan 
had  been  made.    See  Wills,  No.  1. 

Beasley  v.  Owen,  «* 

GUARDIAN  AND  WARD. 
1.  The  law  has  entrusted  the  father  or  guardian 
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with  the  marrlasre  of  infant  children,  or  wards: 
and,  consequently,  settlements  made  by  Infants 
thronirb  tbe  father  or  ffuardlan  are  binding. 

Tabb  and  others  y.  Archer  and  others,  400 

HUSBAND  AND  WIFE. 

1.  Where  husband  and  wife,  sue  In  rlffht  of  the 
wife,  for  a  title  to  a  tract  of  land,  the  conveyance 
should  be  deemed  to  be  made  to  the  wife  only. 

Arffenbrlffht  v.  Campbell  and  Wife,  144 

2.  Cannot  after  the  marriage,  rescind  marriage 
articles,  even  by  consent  or  by  any  conveyance 
which  they,  or  either  of  them,  can  make. 

Tabb  and  others  v.  Archer  and  others,  400 

3.  An  indorsement  made,  on  articles,  by  the  hus- 
band and  wife,  subsequent  to  the  marriaire,  can 
neither  be  regarded  as  a  part  of  the  original  con- 
tract, nor  as  explanatory  thereof.  Ibid.       400 

4.  The  husband,  on  the  marriare.  beiuff  a  pur- 
chaser for  a  valuable  consideration,  cannot  be 
deprived  of  any  of  his  leiral  rlsrhts,  accruingr  by  the 
marrlare;  except  such  as,  (according  to  a  Just  and 
liberal  construction  of  the  articles,)  he  must  be 
understood  and  intended  to  have  srlven  up:  if.  then, 
there  be  any  chasm  in  the  articles,  whereby  the 
leiral  rights  of  the  husband  may.  in  certain  events, 
interpose  between  the  uses  declared  by  them,  a 
Court  of  Equity,  in  directing  the  settlement,  oui^ht 
to  have  resrard  to  those  leffal  riirhts,  so  as  to  pre- 
serve to  the  husband  the  enjoyment  thereof,  on  the 
happening  of  such  event;  and  the  same  construc- 
tion ouffht  to  be  made,  in  relation  to  the  wife's  leffal 
riifhts,  eitber  accruing  on  the  marriage,  orexist- 
inir  antecedent  thereto,  and  Independent  ot  it 

Tabb  and  others  v.  Archer  and  others,  400 

5.  It  having*  been  agreed,  by  marriage  articles, 
that  all  the  estate,  real  and  personal,  of  the  wife, 
should  remain  in  her  right  and  possession  during 
the  marriage,  and  that  the  profits  only  should  be 
applied  to  the  support  of  the  husband  and  wife,  and 
their  issue,  if  any:  and  it  having  been  further 
agreed,  that  the  husband  would  never  sell  or  dis- 
pose of  any  part  of  tbe  said  estate,  but  that  the 
same  should  always  be  held  as  an  inviolable  fund 
for  the  support  of  tbe  said  husband  and  wife  and 
their  issue,  if  any  there  should  be:  the  first  clause 
was  constraed  as  containing  a  declaration  of  the 
u»es  of  the  estate  during  the  coverture  only;  and 
the  second  clause  as  declaring  the  uses  afterwards. 
The  husband,  therefore,  as  well  as  the  wife,  was 
adjudged  to  be  entitled  to  the  benefit  of  these  uses 
for  life.  Ibid. 

6.  See  Marriage  Articles,  No.  7,  8,  9.  Ibid. 

ILLEGITIMATE  CHILDREN. 
See  Bastards. 

INDICTMENT. 
1.  What  is  the  proper  process  on  an  indictment  or 
presentment  for  a  misdemeanor. 

The  Commonwealth  v.  M'Clenegan,  575 

Sei  ENDORSEMENT. 

1.  An  indorsement  made  on  articles  by  the 
husband  and  wife,  subsequent  to  tbe  marriage,  can 
neither  be  regarded  as  part  of  the  original  con- 
tract nor  as  explanatory  thereof. 

Tabb  and  others  v.  Archer  and  others,  400 

INFANTS. 
1.  May  contract  by  marriage  articles  or  settle- 
ments, and  such  contracts  will  bind  them  when  of 
full  af e. 

Tabb  and  others  v.  Archer  and  others,  400 

2  The  law  has  entrusted  the  father,  or  guardian, 

with  the  marriage  of  infant  children  or    wards: 

and,  consequently,  settlements  made   by    Infants 

through  the  father  or  guardian,  are  binding. 

Ibid. 
INTENDMENT. 

1.  An  administrator  who  declares  in  trespass,  for 
breaking  his  close  and  taking  away  slaves  belong- 
ing^ to  the  estate  of  his  intestate,  will,  after  verdict 
be  intended  to  have  been  in  possession,  for  the  pur- 
pose of  finishing  the  crop,  by  virtue  of  the  act  of 
Assembly. 

Moore's  Adm'r  v.  Dawney,  Ac,  127 

2.  If  the  original  writ  be  lost  so  that  it  cannot  be 
made  a  part  of  the  record,  tbe  Court  will  intend 
after  verdict  that  It  was  a  good  writ  though  some 
of  the  subsequent  process  be  erroneous. 

Turbervllle  v.  Long,  300 

3.  See  Writ  of  Right  No.  8. 

INTENTION. 

1.  Of  parties  to  marriage  articles,  from  what  to 
be  collected.    See  Marriage  Articles.  No.  8. 

2.  In  what  cases  parol  or  other  evidence  dehors 
the  articles,  is  admissible  to  explain  or  vary  their 
meaning.  Ibid. 


INTEREST. 

1.  What  deemed  compound  Interest 

Lewis's  Ex'r  v.  Bacon,  ftc,  80 

2.  Is  not  recoverable,  by  way  of  damages,  in  an 
action  of  debt  for  rent-arrear. 

Cooke  V.  Wise,  463 

Newton  v.  Wilson,  470 

3.  Is  not  to  be  allowed  on  the  valuation  money  or 
damages  assessed  by  a  Jury  on  a  writ  of  ad  quod 
damnum,  to  value  land  intended  to  be  applied  to 
public  uses,  unless  the  claimant  applied  to  the 
Auditor  for  his  warrant  and  was  refused  it;  or. 
having  obtained  it.  was  refused  payment  at  the 
Treasury. 

Tbe  Attorney-General  v.  Turpln.  548 

4.  But  where,  by  the  consent  of  the  original 
owner,  part  of  the  land  taken  for  public  use  was 
directed,  by  a  law.  to  be  revalued  and  restored  to 
him.  and  the  residue  to  be  retained  by  the  Common- 
wealth: but  through  the  default  of  the  agents  of 
the  Commonwealth,  such  revaluation  has  not  been 
made:  the  Court  of  Chancery  should  direct  it  now 
to  be  made,  and  decree  the  value  so'  ascertained, 
(of  the  residue,)  with  interest  from  the  time  when 
such  revaluation  ought  to  have  taken  place,  to  be 
paid  by  the  Commonwealth  to  such  original  owner. 

Ibid. 

5.  See  Revaluation.  Ibid. 

INTERLOCUTORY  DECREE. 
1.  A  decree  that  unless  the  defendant  answer  the 
bill  before  a  certain  day,  then  the  tract  of  land  in 
the  bill  mentioned  shall  be  surveyed,  and  part 
thereof  allotted  to  the  complainant  and  that  the  de- 
fendant shall  execute  to  the  complainant  a  legal 
conveyance  for  such  part  and  pay  the  costs  of  suit 
is  not  final,  but  interlocutory,  only. 

Aldridge  et  al.  v.  Giles  et  al.,  186 

3  The  power  of  the  Superior  Courts  of  Chancery 
to  grant  appeals  from  interlocutory  decrees,  is  not 
limited  to  the  terms  at  which  such  decrees  were 
rendered,  but  may  be  exercised  at  any  subsequent 
term. 

Wright  V.  Dawney,  369 

ISSUE. 

1.  Marriage  articles  may  be  enforced,  in  equity, 
at  the  suit  of  the  issue,  whether  in  esse  or  In  ventre 
sa  mere.    See  Macriage  Articles,  No.  8. 

2.  Where  the  limitation,  in  marriage  articles,  is 
to  the  issue  generally,  tbe  children  bom  of  th& 
marriage,  though  purchasers,  yet  take  as  copar- 
ceners, per  stirpes,  and  not  per  capita.       Ibid. 

502  nSSUE,  IN  PLEADING. 

1.  There  were  two  counts  in  a  declaration, 
the  one  beginning  in  covenant  and  concluding  in 
case:  the  second  altogether  Incase:  there  was  but 
one  plea;  and  that  was  to  the  count  which  began  in 
covenant:  held  that  the  second  count  was  unan- 
swered, and  no  issue  joined  upon  it  After  general 
verdict  for  the  plaintiff,  j  udgment  arrested,  and  a 
repleader  award sd. 

Terrells  v.  Page's  Adm'r,  118 

2.  The  difference  between  an  informal  and  an  im- 
material issue.    120,  note  (1). 

JEOFAILS. 

1.  Where,  after  verdict  the  writ  may  be  in- 
spected, to  supply  the  want  of  damages  in  the  dec- 
laration.   See 

Digges  V.  Norris,  268 

2.  If  the  original  writ  be  lost,  so  that  It  cannot  be 
made  a  part  of  the  record,  the  Court  will  Intend, 
after  verdict,  that  it  was  a  good  writ  though  some 
of  the  subsequent  process  be  erroneous. 

Turbervllle  v.  Long,  300 

3.  Appearance  and  pleading  to  the  action  cures  all 
errors  in  the  process.  Ibid. 

4.  What  circumstances  are  sufficient  to  cure  the 
omission  to  mention  in  the  count  on  a  writ  of  right, 
the  County  where  the  laud  lies.  Ibid. 

5.  If  the  record  of  proceeding  on  a  writ  of  right 
state,  that  the  demapdant  "replied  generally,"  the 
Court  will  intend,  after  verdict  that  a  general  rep- 
lication was  filed  In  writing.  Ibid. 

6.  The  statute  of  jeofails  extends  to  writs  of  right: 
therefore,  if  the  verdict  and  judgment  be  substan- 
tially right,  though  not  in  tbe  words  of  the  law, 
they  ought  not  to  be  disturbed.  Ibid. 

7.  If  the  damages  be  laid  high  enough  In  the  writ, 
though  the  Jury  find  more  than  are  laid  in  the  dec- 
laration, the  writ  may  be  referred  to  for  the  pur- 
pose of  amendment  and  the  judgment  will  be 
sustained. 

Palmer  and  Eubank  v.  Mill,  502 

8.  See  Declaration. 

Verdict 

JUDGES. 
1.  Any  Judge  of  the  Court  of  Appeals,  out  of  Court, 
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has  power  to  grant  an  appeal  from,  or  a  writ  of 
supersedeas  to,  a  decree  of  a  Superior  Court  of 
Chancery,  at  any  time  within  three  years,  after 
such  decree  was  pronounced,  notwithstandlnflr  the 
act  of  1807. 

Tomlinson  v.  Dilllard.  and  Mackey  v.  Bell.        199 
JUDGMENT. 

1.  A  judgment  de  bonis  propriis,  cannot  be 
entered  against  an  executor,  on  a  declaration,  sug- 
gesting a  devastavit,  charging*  him  in  the  detlnet 
only:  to  entitle  the  plaintiff  to  Judgment  de  bonis 
propriis.  he  ought  to  declare  in  the  debet  and 
detiuet. 

Spotswood  V.  Price,  &c.,  128 

2.  Where  the  Judinnent  of  a  District  Court  revers- 
ing that  of  a  County  Court,  is  not  in  its  nature  final, 
but  remands  the  cause  for  further  proceedings: 
and  the  subsequent  judgment  of  the  County  Court 
is  also  reversed  by  the  District  Court,  the  Court  of 
Appeals,  if  the  original  judgment  of  the  County 
Court  be  correct,  will  reverse  all  the  subsequent 
judgments,  and  affirm  that  original  judgment 

Lyons,  Ex'r,  Ac.  v.  Gregory,  287 

8.  The  act  of  1798,  for  limiting  the  time  within 
which  a  scire  facias  may  be  issued  on  a  judgment 
(1  Rev.  Code,  p.  lOB.  sect  6.)  did  not  apply  to  a  scire 
facias  previously  sued  out  by  leave  of  the  Court  to 
revive  a  judgment  which  was  more  than  ten  years 
old  when  such  lease  was  given.  Ibid. 

4.  What  variance  between  a  judgment  and  the 
recital  thereof,  in  a  scire  facias,  or  in  the  judgment 
thereupon,  is  not  material.  Ibid. 

6.  Where  the  records  of  a  Court  have  been  de- 
stroyed by  flre,  an  imperfect  minute  of  a  judgment 
may  be  admitted  to  be  recorded.  Ibid, 

6.  The  statute  of  jeofails  extends  to  writs  of  right: 
therefore,  if  the  verdict  and  judgment  be  substan- 
tially right  though  not  In  the  words  of  the  law, 
they  ought  not  to  be  disturbed. 

Turbcrville  v.  Long.  309 

7.  If  the  Clerk  of  the  Court  of  Appeals  be  directed 
by  the  Court  to  set  aside  a  judgment  and,  by  mis- 
apprehension, the  entry  of  the  order  be  omitted,  it 
may  be  done  at  a  subsequent  term,  and  the  cause 
redocketed. 

Beasley  v.  Owen,  449 

8.  Though    the    verdict   and    judgment   be    for 

more     damages     than     are     laid     in     the 
593     ^declaration,  yet  if  the  damages  were  laid 
high  enough  in  the  writ  the  judgment  will  be 
sustained. 

Palmer  and  Eubank  v.  Mill.  608 

JURISDICTION. 

1.  After  answer  filed,  and  no  plea  in  abatement 
to  the  jurisdiction  of  the  Court  if  it  appear  from 
the  face  of  the  bill  that  the  subject  was  not  proper 
for  a  Court  of  Chancery,  the  bill  ought  to  be  dis- 
missed. 

Pollard  V.  Patterson's  Adm*r,  67 

2.  A  County  Court  may  decree  that  a  defendant 
residing  within  Its  jimlts  shall  convey  lands  lying 
in  another  County;  but  the  decree  can  be  ex- 
ecuted on  the  person  of  such  defendant  only;  it 
does  not  of  Itself  vest  any  legal  title,  and  cannot  be 
received  as  evidence  of  a  title  in  an  ejectment 

Aldridge  et  al.  v.  Giles  et  al..  136 

3.  The  Courts  of  Chancery  have  jurisdiction  in  all 
cases,  where  a  deed  of  trust  or  mortgage  is  set  up 
against  a  claim  of  the  Commonwealth.    See 

Moore's  Ex'r  v.  The  Auditor,  282 

4.  It  was  not  necessary,  in  actions  in  the  District 
Courts,  to  aver  in  the  declaration  that  the  cause  of 
action  arose  within  the  jurisdiction  of  the  Court; 
but  it  seems,  that  such  averment  is  necessary  in 
actions  in  Corporation  Courts  only. 

Turbervllle  v.  Long,  309 

6.  The  County  and  Corporation  Courts,  at  quar- 
terly terms,  may.  In  their  discretion,  receive  the 
probate  of  deeds  or  wills,  or  decide  on  controver- 
sies concerning  mills,  &c.  or,  indeed,  transact  any 
business  embraced  by  the  general  jurisdiction  of 
the  Court:  but  at  a  monthly  Coort  they  cannot 
take  jurisdiction  of  any  case  expressly  and  exclu- 
sively assigned  to  a  quarterly  term. 

Wilkinson  v.  Mayo,  566 

JUSTIFICATION. 

1.  The  word  "justification,"  Is  not  a  sufficient  plea 
to  an  action  for  slander. 

Klrtley  v.  Deck,  888 

See  Pleading,  No.  12. 

2.  What  evidence  Is  requisite  to  support  such  plea, 
where  the  declaration  charges  the  defendant  with 
having  said  that  the  plaintiff,  as  a  witness  before  a 
Court  of  Record,  was  guilty  of  perjury,  "for  which 
he  would  have  his  ears."  Ibid. 

See  Evidence.  No.  6. 

LANDLORD  AND  TENANT. 
See  Rent. 
1.  Under  what  circumstances  a  subsequent  lease, 


made  by  the  landlord  of  demised  premises  in  the 
occupation  of  the  assignee  of  a  residue  of  the  term, 
will  not  be  deemed  an  eviction  of  the  lessee,  nor  bar 
the  landlord  from  recovering  of  him  a  balance  due 
for  rent  on  the  original  contract 

Cooke  V.  Wise,  463 

See  Forfeiture,  No.  1. 
Acceptance,  No.  3. 
Jones's  Devisees  v.  Roberts,  436 

LANDS. 

1.  Should  be  estimated  In  judging  of  the  saffl- 
clency  of  security. 

Dew  V.  Judges  Sweet  Springs  D.  C.  i 

2.  A  tiecree  of  a  County  Court  may  direct  a  de- 
fendant residing  within  Its  jurisdiction  to  execute  a 
conveyance  for  lands  lying  In  another  County;  but 
such  decree  can  be  enforced  on  the  person  only  of 
the  defendant;  it  cannot  be  given  in  evidence,  on 
the  trial  of  an  ejectment  as  passing^  any  legal  title. 

Aldridge  et  al.  v.  Giles  et  al..  I96 

3.  Agreements  concerning,  perfected  by  writing: 
when  they  may  be  modified,  and  when  not  See 
AiTreement  No.  2.  and 

Vance  v.  Walker,  M 

4.  The  lawful  emanation,  execution,  and  retorn 
of  a  writ  of  ad  quod  damnum,  to  value  land  1d> 
tended  to  be  applied  to  public  uses,  im mediated 
devests  the  title  of  the  Individual  owner  to  the  land 
so  valued,  and  transfers  It  to  the  Commonwealth  la 
full  and  absolute  dominion ;  such  owner  remalnlDir 
entitled  only  to  the  valuation  money  and  damago 
assessed  by  the  Jarj'. 

The  Attorney-General  v.  Turpln,  i» 

5.  Interest  is  not  to  be  allowed  on  such  valuation 
money  or  damages,  unless  the  claimant  applied  to 
the  Auditor  for  his  warrant  and  was  refused  it:  or. 
having  obtained  it  was  refused  payment  at  the 
Treasury:  but  where,  by  the  consent  of  the  original 
owner,  part  of  the  land  taken  for  public  use  was 
directed,  by  a  law,  to  be  revalued  and  restored  to 

him,  and  the  residue  to  be  retained  by  ibe 
694     Commonwealth:  *but  through  the  defaDltot 

the  agents  of  the  Commonwealth,  such  reraU- 
nation  has  not  been  made;  the  Court  of  Chancery 
should  direct  It  now  to  be  made,  and  decree  tbe 
value  so  ascertained,  (of  the  residue,)  wiih  lntere»t. 
from  the  time  when  such  revaluation  ougrht  to  bare 
taken  place,  to  be  paid  by  the  Commonwealth  to 
such  original  owner. 

The  Attorney-General  v.  Turpln,  51» 

LEASE. 
See  Rent 

1.  Under  what  circumstances  a  subsequent  lease 
made  by  the  landlord,  of  demised  premises  In  the 
occupation  of  the  assignee  of  a  residue  of  the  term, 
win  not  be  deemed  an  eviction  of  the  leasee,  nor  bar 
the  landlord  from  recovering  of  him  a  balance  due 
for  rent  on  the  original  contract 

Cooke  V.  Wise,  463 

2.  A  lease  was  made  of  a  mill,  together  with  a 
tract  of  land  adjoining,  and  a  black  man  as  miller, 
for  a  term  of  years,  rendering  an  annual  rent:  the 
miller  had.  previously  to  the  lease,  been  emanci- 
pated by  the  lessor  by  a  deed  entered  of  record,  and. 
before  the  expiration  of  the  first  year,  left  the 
service  of  the  lessee.  It  was  held  that  the  lessee 
was  entitled  to  an  apportionment  of  the  rent 

Newton  V.  Wilson,  479 

3.  See  Specific  performance. 

Forfeiture. 

LEGITIB4ATION. 
1.  Construction  of  the  act  of  1786,  (1  Rev.  Code.  p. 
170,  sect  19,)  as  to  the  legitimation  of  children  bora 
before  marriage,  of  parents  who  afterwards  ia- 
termarry  and  recognise  them :  also  as  to  the  Issue  of 
marriage  deemed  null  In  law.    See 

Rice  et  al.  v.  Efford  et  al.,  23 

Stones  V.  Keeling,  888,  note 

and  Sleighs  v.  Strlder,  SS9.  note 

LESSOR  AND  LESSEE. 
See  Rent 

LIMITATION. 

1.  A  plaintiff.  In  detinue,  who  having  had  five 
years'  peaceable  possession  of  a  slave,  acquired 
without  force  or  fraud,  loses  that  possession,  may 
regain  It  on  the  mere  ground  of  his  previous  length 
of  possession,  on  the  same  principle  that  a  defend- 
ant may  protect  himself  on  that  leng'th  of  posses- 
sion, under  the  act  of  llmItatlon&  But  sach 
recovery  will  not  affect  the  rights  of  others  not 
parties  to  the  suit 

Newbv's  Adm'rs  v.  Blakey,  5? 

2.  If  the  defendant  in  equity  plead  the  statute  of 
limitations,  and  the  complainant  come  within  any 
of  the  exceptions  In  the  act,  he  will  not  be  entitled 
to  the  benefit  thereof,  unless  he  set  It  forth  by  a 
replication. 

Lewis's  Ex'r  v.  Bacon,  &c.,  89 
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3.  Under  wliat  drcnmstances  the  act  of  limitations 
lield  a  bar  to  a  recovery  out  of  a  reneral  fund, 
thouflrh  not  out  of  a  particular  fund,  after  a  devise 
for  the  payment  of  debts.  Ibid. 

LOANS. 
1.  Construction  of  the  statute  of  frauds  and  per- 
juries as  to  loans  of  slaves. 

Beasley  v.  Owen,  44» 

See  Statute  of  Frauds,  No.  2.  Ibid. 

MANDAMUS. 

1.  The  writ  of  mandamus  Is  the  proper  remedy  to 
restore  a  Clerk  ousted  from  his  office,  by  the  lileiral 
•appointment  of  another. 

Dew  V.  Judges  Sweet  Sprlufirs  D.  C,  1 

2.  If  the  original  rule  be  to  shew  cause  wherefore 
a  mandamus  shall  not  Issue  to  admit  the  Clerk: 
the  subsequent  rule,  or  the  mandamus  founded 
thereon,  may  nevertheless  be  to  restore  him  to  the 
said  office:  for  such  rules  may  be  chaufired  and 
modified  so  as  to  square  with  the  rlsrhts  of  the  par- 
ties, and  attain  the  real  justice  of  the  case.        Ibid. 

3.  The  person    occupying  the  office  ousrht  to  be 

made  a  party  to  the  rule,  or  to  the  conditional 
£05     mandamus,  or  such  *rule  ouirht  to  be  served 

upon  him,  so  as  to  enable  him  to  defend  his 
rifirht  before  the  peremptory  mandamus  Issues. 
But  if  it  appears  from  the  record,  that  he  was  ap- 
prised of  the  proceedluiTs  and  defended  his  risrht, 
it  is  sufficient 

Dew  V.  Judires  Sweet  Sprlntrs  D.  C,  1 

MARRIAGE  ARTICLES. 

1.  Marriage  articles  are  considered  as  the  heads 
or  minutes  only,  of  an  asrreement  entered  into  be- 
tween the  parties,  upon  a  valuable  consideration, 
<the  marriaire.)  and,  belns*  in  their  nature  execu- 
tory, ought  to  be  construed  and  moulded,  in  equity, 
according  to  the  Intention  of  the  parties  at  the  time 
of  concludinir  them. 

Tabb  and  others  v.  Archer  and  others,  890 

2.  The  children  born  of  the  marriaire  are  pur- 
chasers, under  both  father  and  mother,  by  virtue 
of  marriaire  articles:  yet  upon  the  death  of 
father  and  mother,  they  take  (where  the  limitation 
is  to  the  issue  irenerally)  as  coparceners  per 
stirpes,  and  not  per  capita.  Marriage  articles  are 
not  to  be  rescinded,  after  marriage,  even  by 
consent  of  the  husband  and  wife,  or  by  any  convey- 
ance which  they  or  either  of  them  can  make:  but 
may  be  enforced  in  equity,  at  the  suit  of  the  issue, 
<whether  in  esse,  or  in  ventre  sa  mere,)  or  of  any 
other  persons  for  whose  benefit  such  articles  were 
Intended:  the  Court  will  either  compel  perform- 
ance, (by  appolntluiT  trustees  where  none  were 
inserted  in  the  articles,  and  decreeing  a  settle- 
ment,) or  set  aside  any  conveyance  made  with  in- 
tent to  defeat  the  rights  of  the  issue,  or  of  those  in 
remainder,  expectant  on  the  estate  for  life  of  the 
husband  and  wife.  Ibid.,       400 

S.  The  intention  of  the  parties  to  marriaire  articles, 
is  to  be  collected  from  the  nature  of  the  agreement; 
the  language  and  context  thereof:  the  usa^e  in 
similar  cases;  and  the  le^al  rights  of  the  parties, 
as  they  existed  before,  and  would  have  existed 
after,  the  marriage,  if  no  such  articles  had  been 
made:  but  parol,  or  other  evidence,  dehors  the  ar- 
ticles, to  explain  or  vary  their  meaning,  ouffht  not 
to  be  resorted  to,  unless  there  be  some  latent  am- 
bie^ulty  which  is  otherwise  impossible  to  be  solved 
or  explained,  or  unless  somethiuiT  airreed  on  by  the 
parties  at  the  time,  has  been  omitted  through  f  z  and 
or  accident 

Tabb  and  others  v.  Archer  and  others,  400 

4.  An  indorsement  made  on  articles  by  the  hus- 
band and  wife,  subsequent  to  the  marriaire,  can 
neither  be  regarded  as  a  part  of  the  original  con- 
tract, nor  as  explanatory  thereof.  Ibid. 

5.  The  husband,  on  the  marrlasre,  beimra  pur- 
chaser for  a  valuable  consideration,  cannot  be 
deprived  of  any  of  his  leyal  rlirhts,  accruinsr  by  the 
marriasre,  except  such  as  (accordiuir  to  a  just  and 
liberal  construction  of  the  articles)  he  must  be  un- 
derstood and  intended  to  have  riven  up:  if,  then, 
there  be  any  chasm  in  the  articles,  whereby  the 
leffal  rights  of  the  husband  may,  in  certain  events, 
interpose  between  the  uses  declared  by  them,  a 
Court  of  Equity,  in  directlnff  the  settlement, 
ouffht  to  have  regard  to  those  leg-al  rlirhts.  so 
as  to  preserve  to  the  husband  the  enjoyment 
thereof,  on  the  happening  of  such  events.  And  the 
same  construction  ous^ht  to  be  made,  in  relation 
to  the  wife's  leiral  rights,  either  accruing*  on  the 
marriaire,  or  existing  antecedent  thereto,  and  in- 
dependent of  it.  Ibid. 

&  It  havluiT  been  agreed,  by  marriage  articles, 
that  all  the  estate,  real  and  personal,  of  the  wife, 
should  remain  In  her  riirht  and  possession  during 
the  marriage,  and  that  the  profits  only  should  be 
applied  to  the  support  of  the  husband  and  wife,  and 
their  issue,  if  any;   and  it  having   been  further 


agreed,  that  the  husband  would  never  sell  or  dis- 
pose of  any  part  of  the  said  estate,  but  that  the 
same  should  always  be  held  as  an  inviolable  fund 
for  the  support  of  the  said  husband  and  wife  and 
their  issue.  If  any  there  should  be;  the  first  clause 
was  construed  as  containing'  a  declaration  of  the 
uses  of  the  estate  during  the  coverture  only;  and 
the  second  clause  as  declaring"  the  uses  afterwards. 
The  husband,  therefore,  as  well  as  the  wife,  was 
adj  udffed  to  be  entitled  to  the  benefit  of  these  uses 
for  life.  Ibid. 

7.  Infants  may  contract  by  marriagre  articles  or 
settlements,  and  such  contracts  will  bind  them 
when  of  full  age.  Ibid. 

a  The  law  has  entrusted  the  father  or  guardian 

with    the    marriaire    of   Infant   children   or 

696     wards;  and,  consequently,  'settlements  made 

by  Infants  through  the  father  or  g'uardlan  are 

binding. 

Tabb  and  others  v.  Archer  and  others,  400 

9.  A  recital  In  marriage  articles,  stating  it  to  be 
the  intention  of  the  parties  to  settle  all  the  real  and 
personal  estate  of  the  wife,  except  as  therein  after 
excepted;  and  a  part  of  such  estate  belnff  omitted 
In  a  subsequent  specification  thereof,  recourse  may 
be  had  to  the  excepting  clause,  to  prevent  the  uni- 
versality of  the  recital  from  being  restricted  (as  It 
otherwise  mlirht  be)  by  the  specification.  Ibid. 

10.  In  the  construction  of  agreements,  the  whole 
must  be  taken  together.  Ibid. 

MARRIAGE. 

1.  A  parol  promise  by  a  father  to  his  daughter's 
husband  before  the  marrlag-e.  is  a  sufficient  consid- 
eration to  sustain  a  written  agreement  made  after 
the  marriage,  if  such  written  airreement  be  other- 
wise sufficient  under  the  statute  of  frauds.  So  also, 
if  the  marriage  be  had  on  the  father's  request 

Arirenbright  v.  Campbell  and  Wife,  144 

2.  Under  what  circumstances  slaves  sent  by  a 
father  to  his  child,  Immediately  after  marriage, 
win  be  deemed  a  gift  In  consideration  of  marriaire, 
and  the  rights  of  the  child  be  protected.  In  opposi- 
tion to  the  claims  of  the  creditors  of  the  father, 
though  such  child  had  not  been  three  years  In 
possession. 

Moore's  Adm'r  v.  Dawney,  Ac,  127 

MILLS. 

1.  A  supersedeas  to  a  judg'ment  of  a  Ck>unty  Court, 
irranUuiT  leave  to  erect  a  mill,  will  not  lie  in  behalf 
of  a  persoD,  who  may  be  Interested,  but  whose  name 
does  not  appear  as  a  party  In  the  record  of  the 
CJounty  Court 

Wlngfleld  V.  Crenshaw,  246 

2.  Such  person  should  make  himself  a  party  to  the 
contest  before  the  final  judirment  in  the  County 
Ck>urt  and  then  it  will  be  competent  to  him  to  carry 
the  case  to  a  superior  tribunal.  Ibid. 

3.  Controversies  concemiuir  mills  may  be  decided 
at  a  quarterly  term  of  a  CJounty  or  Corporation 
CJourt 

Wilkinson  v.  Mayo.  665 

4.  If  the  applicant  to  build  a  mill  state  that  he  Is 
the  owner  of  the  land  on  both  sides  of  the  water- 
course, when  in  truth  he  is  not,  the  writ  of  ad  quod 
damnum  and  Inqulsltjon  taken  upon  it  ou^ht  to  be 
quashed.  Ibid. 

MISDEMEANOR. 

1.  What  is  the  proper  process  on  an  Indictment  or 
presentment  for  a  misdemeanor,  and  when  a  capias 
may  be  awarded  in  the  first  instance. 

The  Commonwealth  v.  M'Cleneffan,  575 

MISTAKE. 

1.  A  mistake  In  a  writing  referring'  to  another, 
may.  In  a  Court  of  Equity,  be  corrected  by  the  wrlt- 
iuir  referred  to. 

Argenbri^ht  v.  Campbell  and  Wife,  144 

2.  Is  one  of  the  grounds  upon  which  an  agreement 
concerning  lands,  perfected  by  a  conveyance,  &c. 
may  be  relieved  against  In  equity.  See  A^kreement 
No.  2,  and 

Vance  v.  Walker,  288 

MORTGAGES. 

1.  All  deeds  of  trust  and  mortg'ages  of  slaves,  or 
other  personal  estate,  are  void  against  creditors 
and  purchasers  for  valuable  consideration,  not  hav- 
ing notice  thereof,  unless  the  same  be  acknowledged 
by  the  party  or  parties,  or  proved  by  three  wit- 
nesses, and  thereupon  duly  recorded. 

Moore's  Ex'r  v.  The  Auditor.  332 

2.  The  Courts  of  Chancery  have  jurisdiction  in  all 
cases  where  property  taken  in  execution  at  the  suit 
of  the  Commonwealth,  is  claimed  by  any  person, 
under  a  mortgage  or  deed  of  trust.  Ibid. 

NEW  PARTIES. 
1.  Construction  of  the  rule,  as  to  allowing  one 
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term   to  prepare  for  trial,  after  new  parties  are 
made. 

Scott  Y.  Adams,  601 

8©7  •NIL.  DEBET. 

1.  In  an  action  of  debt  for  rent  tbe  defend- 
ant on  tbe  plea  of  nil  debet  may  irive  In  evidence 
any  special  circumstance  sbewinsr  tbat  tbe  rent 
oofirbt  to  be  apportioned. 

Newton  v.  Wilson,  470 

NOTICE. 

1.  Wbat  circumstances  will  constitute  a  person  a 
purchaser  with  notice. 

See  Arffenbriirbt  v.  Campl)ell  and  Wife,  144 

2.  In  a  suit  against  a  person  alleged  to  be  a  pur- 
chaser with  notice,  it  is  not  sufficient  for  tbe  defend- 
ant in  bis  answer  to  say  that  he  bad  no  notice  of  a 
prior  equity  at  tbe  time  of  tbe  purchase.  It  must 
appear  whether  he  bad  obtained  a  conveyance  be- 
fore be  received  notice  of  the  plaintiff's  claim. 

Hoover  v.  Donnally  and  others,  810- 

NUL  TIEL  RECORD. 
1.  On  the  plea  of.  an  imperfect  minute  of  a  judg- 
ment may  be  admitted  in  evidence,  which  had  been 
recorded,  by  order  of  Court  the  records  of   the 
Court  having  been  previously   destroyed  by  fire. 
Lyons,  Ex'r,  Ac.  v.  Gregory,  237 

OBLIGATION. 
See  Bond. 

OMISSION. 

1.  What  omissions  in  marriage  articles  may  be 
supplied  by  parol., or  other  evidence  dehors  tbe 
articles.    See  Marriage  Articles,  No.  8. 

Tabb  and  others  v.  Archer  and  others.  400 

2.  If  the  Clerk  of  the  Court  of  Appeals  be  directed 
by  the  Court  to  set  aside  a  judgment,  and,  by  mis- 
apprehension, the  entry  of  the  order  be  omitted,  it 
may  be  done  at  a  subsequent  term,  and  the  cause 
redocketed. 

Beasley  v.  Owen,  440 

ORDER. 
1.  A  general  acceptance  of  an  order  binds  tbe 
acceptor  to  tbe  payee,  by  whom  the  same  was  taken, 
bona  fide,  and  tor  a  valuable  consideration  paid  by 
him;  notwithstanding  the  consideration  which 
induced  the  acceptance  afterwards,  falls  without 
any  fault  on  tbe  part  of  tbe  payee. 

Corbin's  Adm'r  v.  Southgate,  819 

PARLIAMENT. 
1.  Act  of  5  Geo.  II,  c.  7,  sect  1,  making  ex  parte 
affidavits  taken  in  England,  evidence  to  charge  tbe 
defendant  in  tbe  colonies,  is  not  obligatory. 

Lewis's  Ex'r  v.  Bacon,  &c.,  89 

PAROL  AGREEMENT. 
1.   Where  a  parol  agreement  before    marriag-e, 
will  be  a  sufficient  consideration  to  sustain  a  writ- 
ten agreement  afterwards:  or.  if  the  marriage  be 
had  on  the  father's  request 

Argenbrlght  v.  Campbell  and  Wife.  '  144 

PAROL  EVIDENCE. 
See  Evidence,  No.  6.  8,  9. 

PARTIES. 

1.  The  person.  In  office,  ought  to  be  made  a  party 
to  a  rule  for  a  mandamus  to  restore  a  person  claim- 
ing it:  but  If  it  appear  from  the  record  tbat  be  was 
apprised  of  it  and  defended  his  right  it  is  suffi- 
cient 

Dew  V.  Judges  Sweet  Springs  D.  C,  1 

2.  Five  years'  possession  of  a  slave  will  entitle  tbe 
plaintiff,  In  detinue,  who  had  lost  the  possession,  to 
recover:  but  without  prejudice  to  those  who  were 
not  parties  to  the  suit 

Newby's  Adm'rs  v.  Blakey,  B7 

8.  A  supersedeas  will  only  lie  in  favour  of  a  per- 
son who  is  a  party  to  the  record  In  the  Court  below. 
Wingfleld  V.  Crenshaw,  245 

508        *4.  In  a  mill  case,  a  person  Interested  should 
make  himself  a  party,  before  the  final  deci- 
sion, and  then  he  may  carry  the  cause  to  a  superior 
tribunal. 

Wingfleld  V.  Crenshaw,  245 

5.  Tbe  first  purchaser,  or  his  representatives, 
ought  to  be  made  parties  to  a  bill  exhibited  by  a 
derivative  purchaser,  against  the  vendor,  for  a  spe- 
cific conveyance. 

Hoover  V.  Donnally  and  others.  816 

PERJURY. 
1.  What  Is  proper  evidence  to  support  the  plea  of 
Jurisdiction  in  an  action  for  slander;  the  declara- 
tion charging  the  defendant  with  having  said  that 
the  plaintiff  was  guilty  of  perjury,  "for  which  be 
would  have  bis  ears." 

Klrtley  v.  Deck.  888 

See  Evidence,  No.  6. 


2.  Note  tbe  diversity  between  perjnry  at  the  com- 
mon law  and  statutory  perjury.  Ibid. 

PERSONAL  ESTATE. 
1.. Three  witnesses,  or  tbe  acknowledgment  of  the 
party  in  Court  necessary  in  deeds  of  trust  or  mort- 
gages of.    Se^ 

Moore's  Ex*r  v.  The  Auditor.  SB 

PETITION. 

1.  See  Commonwealth.  Na  2. 

2.  A  bill  exhibited  in  tbe  High  Court  of  Chancery 
against  the  Attorney -General  as  representing  the 
Commonwealth,  but  not  requiring*  blm  to  answer 
on  oath,  was,  in  this  case,  received  as  equivalent 
to  a  petition  to  that  Court 

The  Attorney-General  v.  Turpln.  548 

PLEADING. 

1.  If  there  be  two  counts  in  a  declaration,  the  one 
commencing  in  covenant  and  ending  in  case,  and 
the  other  entirely  in  case,  to  which  tbe  defendant 
pleads  that  be  '*bad  not  broken  the  covenancs:' 
after  general  verdict  for  the  plaintiff.  Judgment 
will  be  arrested  and  a  repleader  awarded,  there 
being  no  issue  on  the  second  count 

Terrels  v.  Page's  Adm'r,  118 

2.  If  the  plaintiff,  an  executor,  declare  against  an 
executor  suggesting  a  devastavit  in  detlnet  onlj. 
he  cannot  have  a  judgment  de  bonis  proprils.  bat 
de  bonis  testatorls  only:  to  entitle  him  to  judgment 
de  bonis  proprils,  he  must  declare  In  tbe  debet  and 
deUnet 

SpotBwood  V.  Price,  &c.,  13 

8.  The  declaration  must  contain  a  direct  and  posi- 
tive averment:  if,  therefore,  the  plaintiff  in  tres- 
pass declare  "for  that  whereas,"  Ac,  It  is  error, 
and  will  not  be  cured  by  verdict 

Moore's  Adm'r  v.  Dawney.  Ac,  12T 

4.  So,  in  case  for  a  tort:  if  the  declaration  con- 
tinue by  way  of  recital  to  the  end. 

Lomax  v.  Hord.  371 

5.  If  an  administrator  declare  (in  trespass)  that 
the  defendant  with  force  and  arms,  entered  his 
(the  plaintiff's)  close,  and  took  therefrom  certain 
slaves  belonging  to  the  estate  of  his  intestate,  it  will 
be  intended,  after  verdict  that  the  trespass  vas 
committed  on  the  plantation  of  tbe  Intesute.  anjl 
that  tbe  plaintiff  was  in  possession  for  tbe  purpose 
of  finishing  the  crop,  by  virtue  of  the  act  of  Assem- 
bly, (l  Rev.  Code,  p.  IM.) 

Moore's  Adm'r  v.  Dawney,  Ac.,  ir 

6.  An  action  cannot  be  maintained  by  a  mercan- 
tile company  on  a  bond  payable  to  A.  F.  indlvldnailT. 
without  averring  in  the  declaration,  the  said  bond 
to  have  been  given  to  A.  F.  for  their  use,  or  to  have 
been  assigned  to  them  by  A.  F.  or  by  his  legal 
representatives. 

Gordon  et  al.  v.  Browne's  Ex'r,  M» 

7.  The  assignee  of  a  bond  cannot  sue  as  obligee, 
but  must  set  forth  the  assignments  in  bis  declara- 
tion. ■     IWd. 

8.  Appearance  and  pleading  to  tbe  action  cnres 
all  errors  in  the  process. 

TurberviUe  v.  Long,  n 

9.  See  Jurisdiction.  No.  4.  Ibid. 

10.  See  Writ  of  Right  No.  1. 2.  8.  4.  Ibid. 

11.  How  the  fact  of  being  a  subsequent  purchaser 
without  notice,  must  be  stated  In  the  answer.  See 
Purchasers,  No.  6. 

12.  In  case  for  slander,  if  tbe  defendant  pleads 
the  word  '*justificatiun."  only,  and  tbe  plaintiff 
reply  generally,  a  verdict  for  the  defendant  should 
be  set  aside,  and  a  repleader  awarded:  but  a  ver- 
dict for  tbe  plaintiff  ought  not  to  be  set  aside,  ii 

being  a  rule,  that  "a  repleader  Is  not  graDi- 
669     able  in  *f  avour  of  the  person  who  made  Uie 
first  fault  in  pleading." 
KirUey  v.  Deck.  S» 

POSSESSION. 

1.  Five  years'  possession  of  a  slave  will  entitle 
a  plaintiff,  in  detinue,  who  has  lost  the  possession 
to  recover:  but  without  prejudice  to  tbe  titles  of 
those  who  were  not  parties  to  the  suit 

Newby's  Adm'r  v.  Blakey,  57 

2.  What  possession  of  slaves  sent  by  the  father 
to  tbe  husband  of  his  daughter,  immediately  after 
the  marriage,  will  be  sufficient  to  protect  tbe 
rights  of  the  representatives  of  the  son-in-law. 
in  opposition  to  the  claims  of  the  father's  creditors. 

Moore *s  Adm'r  v.  Dawney,  Ac.,  l?r 

POSTSCRIPT. 
See  Revocation. 

1.  The  cancelling  a  will  does  not  necessarily 
cancel  a  postscript  thereto,  by  which  all  former 
wills  were  revoked. 

Bates  V.  Holman,  5£ 

Parol  evidence  Is  admissible  in   such  cases  to 
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shew  the  situation  of  the  testator,  and  qao  animo 
the  cancellation  was  made.  Ibid. 

PRACTICE. 
See  Rules. 

Process,  No.  8. 

1.  If  a  suit  in  Chancery  abate  by  the  death  bf 
the  defendant,  after  answer  filed,  and  the  cause 
set  for  heariuir:  it  seems  that  the  executor  cannot 
regularly  demur  to  the  equity  of  the  bill,  or  plead 
any  matter  which  his  testator  miffbt  not  have 
pleaded  in  that  suffe  of  the  proceedings:  but,  if 
no  objection  be  made  to  a  demurrer  filed,  and  the 
parties  proceed  to  take  depositions,  it  will  be  an 
implied  waiver  of  any  objection  to  such  irregular- 
ity. 

Pope,  Ac.  V.  Towles,  «c.,  47 

2.  If  the  defendant  in  equity  plead  the  statute 
of  limitations,  and  the  complainant  come  within 
any  of  the  exceptions  of  the  act,  he  will  not  be 
entitled  to  the  benefit  thereof,  unless  he  set  it  forth 
by  a  replication. 

I»ewis*s  Ex'rv.  Bacon.  Ac,  80 

S.  The  Court  of  Appeals,  or  any  Judffe  out  of 
Court,  may  arrant  an  appeal  from,  or  writ  of 
supersedeas  to.  a  decree  of  a  Superior  Court 
of  Chancery,  at  any  time  within  three  years  after 
such  decree  was  pronounced,  notwithstanding 
the  act  of  1807. 

Tomlinson  v.  Dilliard.  and  Mackey  v.  Bell,       190 

4.  An  appeal  havinsr  abated  at  the  March  term, 
by  the  death  of  the  appellant,  a  scire  facias  to 
revive  it.  may  be  awarded  at  the  ensuing  October 
term. 

Buster  V.  Wallace.  217 

b.  Where  the  Judirment  of  a  District  Court, 
reversiuif  that  of  a  County  Court,  is  not  in  its 
nature  final,  but  remands  the  cause  for  further 
proceedlnfiTs;  and  the  subsequent  Judtrment  of 
the  County  Court  is  also  reversed  by  the  District 
Court;  the  Court  of  Appeals,  if  the  original  Judsr- 
mentof  the  County  Court  be  correct,  will  reverse 
all  the  subsequent  Judsments,  and  affirm  that 
original  JudffmenL 

Lyons,  Ex'r,  &c.  v.  Greirory,  237 

ft.  Appearance  and  pleadinar  to  the  action  cures 
all  errors  in  the  process. 

Turberville  v.  Louir,  900 

7.  See  Writ,  No.  2,  and  Ibid. 

8.  See  Corporation  Courts,  No.  1.  Ibid. 

0.  See  Writ  of  Rifirht,  No.  1,  2,  8,  4.  Ibid. 

10.  It  is  a  rule  that  a  repleader  is  not  grantable 
in  favour  of  the  party  who  made  the  first  fault  in 
pleading. 

Kirtley  v.  Deck.  888 

11.  See  Slander,  No.  1,  Ibid. 
18.  See  Appeals.  Court  of.  No.  8,  as  to  rectifying 

clerical  omissions,  at  a  subsequent  term. 

18.  Construction  of  the  rule  as  to  allowing  one 
term  to  prepare  for  trial,  after  new  parties  are 
made. 

Scott  V.  Adams.  501 

14.  Where  the  appellee  dies,  the  Court  will  not 
take  up  the  appeal,  in  the  name  of  his  executors, 
without  ffiving  the  appellant  notice  by  a  scire 
facias  especially  where  a  creat  length  of  time  has 
elapsed  since  the  appeaL  Ibid. 

1&  See  Mills,  No.  4,  and 
Wilkinson  v.  Mayo,  606 

10.  Rules  of,  in  the  Supreme  Court  of  Appeals. 
See  vol.  I,  p  1,  2.  8, 4,  and  400,  vol.  II,  p.  687,  vol.  III. 
p.  200.  270. 

17.  Rules  of,  in  the  Superior  Court  of  Chancery 
for  the  Richmond  District.    See  vol.  I,  p.  6,  0.  7,  8, 
and  19,  vol.  II,  p.  1, 2. 

000  •PRESENTMENT. 

1.  What  is  the  proper  process  on  an  indict- 
ment or  presentment  for  a  misdemeanor. 

The  Commonwealth  v.  M*Cleneflran.  575 

PROCESS. 

1.  If  the  original  writ  be  lost,  so  that  it  cannot 
be  made  a  part  of  the  record,  the  Court  will  intend, 
after  verdict,  that  it  was  a  good  writ,  though 
some  of  the  subsequent  process  be  erroneous. 

Turberville  v.  Long,  800 

2.  Appearance  and  pleading  to  the  action  cures 
all  errors  in  the  process.  Ibid. 

3.  What  process  ought  to  be  awarded  upon  an 
indictment  or  presentment  for   a   misdemeanor. 

The  Commonwealth  v.  M'Clenegan,  675 

PURCHASER. 
See  Marriage,  No.  1. 
Slaves,  No.  8.  and 
Moore's  Adm'r  v.  Dawney,  &c.,  127 

1.  A  being  in  treaty  for  the  purchase  of  a  tract 
of  land  offered  for  sale  by  J.  C.  was  informed  by 
A.  C.  that  he  had  a  claim  to  it  A.  C.  also  inserted 
in  a  newspaper,  an  advertisement,  cautioning  all 


persons  against  purchasing,  and  caused  to  be 
recorded  a  bond  of  J.  C.  binding  himself  not  to 
revoke  a  will.  In  which  he  had  devised  the  land  in 
question  to  the  wife  of  A.  C.  which  bond  was  also 
shewn  to  A.  before  he  concluded  the  purchase. 
These  circumstances  were  sufficient  to  constitute 
A.  a  purchaser  with  notice,  notwithstanding, 
having  seen  the  will,  he  had  discovered  a  misre- 
cital  of  it  in  the  bond,  and  was  advised  that  he 
m Igh t  safely  purchase. 

Argenbrlght  v.  Campbell  and  Wife,  144 

2.  Not  affected  by  a  deed  of  trust  or  mortgage 

of  slaves  or  personal  estate,  (not  having  notice,) 

unless  the  same  be  proved  by  three  witnesses,  or 

acknowledg-ed  by  the  party,  and  duly  recorded. 

See  Moore's  Ex'r  v.  The  Auditor,  232 

8.  See  Agreement  No.  2,  and 
Vance  v.  Walker,  288 

4.  If  a  derivative  purchaser,  by  assignment  of  a 
title-bond,  file  his  bill  against  the  vendor,  for  a 
specific  conveyance,  the  first  purchaser  or  his 
representatives  ought  to  be  made  parties. 

Hoover  v.  Donnally  and  others,  810 

6.  In  a  suit  against  a  person  alleged  to  be  a 
purchaser  with  notice.  It  is  not  sufficient  for  the 
defendant  in  his  answer  to  say,  that  he  had  no 
notice  of  a  prior  equity  at  the  time  of  the  purchase. 
It  must  appear  whether  he  had  obtained  a  con- 
veyance before  he  received  notice  of  the  plaintiff's 
claim.  Ibid. 

&  See  Equity. 

Specific  Performance. 
Forfeiture,  and 
Jones's  Devisees  v.  Roberts,  480 

7.  The  children  born  of  the  marriage  are  pur- 
chasers, under  both  father  and  mother,  by  virtue 
of  marriage  articles:  yet  upon  the  death  of  father 
and  mother,  th«>y  take  (where  the  limitation  is  to 
the  issue  generally)  as  coparceners  per  stirpes, 
and  not  per  capita. 

Tabb  and  others  v.  Archer  and  others,  400 

8.  The  husband  and  wife  are  both  purchasers, 
on  the  mairiage,  for  valuable  consideration,  and 
neither  can  be  deprived  of  any  legal  right  accru- 
ing by  the  marriage,  except  such  as  (according  to 
a  Just  and  liberal  construction  of  the  articles) 
each  must  be  understood  and  intended  to  have 
given  up.  Ibid. 

QUOD  CUM. 

1.  In  trespass,  ill  after  verdict 

Moore's  Adm'r  v.  Dawney,  &c.,  127 

2.  So.  in  case  for  a  tort 

Lomax  v.  Hord.  271 

QUARTERLY  COURTS. 
1.  Of  the  County  and  Corporation,  may  exercise 
all  general  Jurisdiction  of  the  Courts,  as  to  probate 
of  deeds,  wills,  &c.  controversies  about  mills.  &c. 
but,  at  a  monthly  session,  they  cannot  take 
Jurisdiction  of  any  subject  expressly  and  exclu- 
sively assigned  to  a  quarterly  term. 

Wilkinson  v.  Mayo.  505 

001  *REAL  ESTATE. 

1.  Should  be  estimated  in  Judging   of   the 
sufficiency  of  security. 

Dew  V.  Judges  Sweet  Springs  D.  C,  1 

RECITAL 
1.  A  recital  in  marriage  articles,  stating  it  to  be 
the  intention  of  the  parties  to  settle  all  the  real  and 
personal  estate  of  the  wife,  except  as  therein*  after 
excepted,  and  a  part  of  such  estate  being  omitted 
in  a  subsequent  specification  thereof,  recourse  may 
be  had  to  the  excepting  clause  to  prevent  the  uni- 
versality of  the  recital  from  being  restricted  (as  it 
otherwise  might  be)  by  the  specification. 

Tabb  and  others  v.  Archer  and  others,  400 

RE(X)RD. 

1.  The  declaration  charging  the  defendant  with 
having  said  that  the  plaintiff,  as  a  witness  before  a 
Court  of  Record,  was  guilty  of  perjury,  "for  which 
he  would  have  his  ears,'*  a  copy  of  the  record  of 
that  trial  ought  to  be  produced  as  evidence  in  sup- 
port of  the  plea  of  Justification. 

Kirtley  v.  Deck,  388 

See  Evidence,  No.  0. 

RECORDS. 

1.  Where  the  records  of  a  Court  have  been  de- 
stroyed, an  imperfect  minute  of  a  Judgment  may  be 
admitted  to  record  under  the  act  of  Assembly,  in 
lieu  of  the  original;  provided  the  substantial  parU 
thereof  appear;  and  the  record  of  such  minute, 
made  by  order  of  the  Court  is  good  evidence  on  a 
plea  of  nul  tiel  record;  although  the  Clerk  failed  to 
Indorse  upon  it  that  the  original  was  lost  or  de- 
stroyed, and  also  failed  to  make  an  entry  to  the 
same  effect  on  the  record  book. 

Lyons.  Ex'r.  &c.  v.  Gregory,  287 
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RENT. 

1.  Interest  is  not  recoverable,  by  way  of  damages, 
In  an  action  of  debt  for  rent-arrear. 

CkMke  V.  Wise.  4<SS 

Newton  v.  Wilson.  470 

2.  Under  wbat  circumstances  a  sabsequent  lease, 
made  by  tbe  landlord,  of  demised  premises  In  tbe 
occupation  of  tbe  assignee  of  a  residue  of  tbe  term, 
will  not  be  deemed  an  eviction  of  tbe  lessee,  nor 
bar  tbe  landlord  from  recoverinir  of  blm  a  balance 
due  for  rent  on  tbe  original  contract 

Cooke  V.  Wise,  463 

3.  In  an  action  of  debt  for  rent,  tbe  defendant,  on 
tbe  plea  of  nil  debet,  may  give  in  evidence  any  spe- 
cial circumstance  sbewinsr  tbattbe  rent  ougbt  to  be 
apportioned. 

Newton  v.  Wilson,  470 

4.  A  lease  was  made  of  a  mill,  together  with  a 
tract  of  land  adjoining,  and  a  black  man  as  miller, 
for  a  term  of  years,  rendering  an  annual  rent;  the 
miller  bad,  previously  to  the  lease,  been  emanci- 
pated by  tbe  lessors  by  a  deed  entered  of  record, 
and,  before  the  expiration  of  the  flrat  year,  left  the 
service  of  the  lessee.  It  was  held  that  the  lessee 
was  entitled  to  an  apportionment  of  the  renL 

Ibid. 

5.  The  acceptance  of  rent  after  a  forfeiture  ac- 
crued, is  an  equivocal  act,  and  may,  or  may  not, 
amount  to  a  waiver  of  the  forfeiture,  according  to 
the  quo  animo  with  which  the  rent  was  received. 

Jones's  Devisees  v.  Roberts,  486 

REPLEADER. 

1.  It  is  a  good  ground  for  arresting  judgment  and 
awarding  a  repleader,  after  a  general  verdict  for 
the  plaintiff,  that  there  were  two  counts  in  the  dec- 
laration; the  one  beginning  in  covenant,  and  con- 
cluding in  case;  and  the  other  entirely  in  case;  to 
which  the  defendant  pleaded,  only,  "that  he  had 
not  broken  the  covenants." 

Terrells  v.  Page's  Adm'r.  118 

2.  It  is  a  rule  that  a  repleader  is  not  g'rantable  in 
favour  of  the  party  who  made  the  first  fault  in 
pleading. 

KlrUey  v.  Deck,  888 

REPLICATION. 

1.  Special,  must  be  hied  to  the  defendant's  plea  of 

the  statute  of  limitations,  in  equity,   if    the 
602     plaintiff  come  *within  any  of  the  exceptions  of 

the  act,  otherwise  he  will  not  be  entitled  to  the 
benefit  of  such  exceptions. 

Lewis's  Ex'r  v.  Bacon.  &c.,  89 

2.  If  tbe  record  of  iiroceedings  on  a  writ  of  right 
state,  that  the  demandant  "replied  generally,"  the 
Court  will  intend,  after  verdict,  that  a  general  rep- 
lication was  filed  In  writing. 

TurbervUle  v.  Long,  809 

REVALUATION. 
1.  Where,  by  the  consent  of  the  original  owner, 
part  of  the  land  taken  for  public  use  was  directed, 
by  a  law.  to  be  revalued  and  restored  to  him,  and 
the  residue  to  be  retained  by  the  Commonwealth; 
but,  through  tbe  default  of  the  agents  of  the  Com- 
monwealth, such  revaluation  has  not  been  made: 
the  Court  of  Chancery  should  direct  it  now  to  be 
made,  and  decree  the  value  so  ascertained,  (of  the 
residue,)  with  Interest,  from  the  time  when  such 
revaluation  ought  to  have  taken  place,  to  be  paid  by 
the  Commonwealth  to  such  original  owner. 

Tbe  Attorney-General  v.  Turpin,  548 

REVOCATION. 

1.  A  testator  made  a  will,  in  due  form  of  law.  to 
which  he  afterwards  subjoined  a  codicil;  he  then 
made  a  second  will,  and  annexed  a  postscript  to  it, 
by  which  he  "revoked  all  former  wills."  and  slg'ned 
the  postscript;  the  second  will  was  cancelled  by 
cutting  his  name  out  from  the  body  of  it,  but  leav- 
ing the  postscript  with  his  name  subjoined  to  it. 
This  paper  was  carefully  preserved  by  the  testator, 
as  also  his  first  will:  both  of  which  were  found  after 
his  death.  Held  that  the  postscript  to  the  second 
will  was  a  substantive  revocation  of  the  first  will, 
and  tbat  the  cancelling  of  the  second  will  did  not 
necessarily  cancel  the  postscript  also,  so  as  to  set 
up  the  first  as  the  will  of  the  testator. 

Bates  V.  Holman,  502 

2.  Parol  evidence  is  admissible  in  such  cases,  to 
shew  the  situation  of  the  testator,  and  quo  animo 
the  cancellation  was  made.  Ibid. 

RULES. 

1.  Rules    to    shew  cause,  &c.  may  be   varied  to 
square  with  the  justice  of  the  case,  and  the  rights 
of  the  parties- 
Dew  V.  Judges  Sweet  Springs  D.  C,  1 

2.  Of  Practice,  In  the  Supreme  Court  of  Appeals. 
See  vol.  I.  p.  1.  Hi,  iv.  and  400.  vol.  II,  p.  687,  voL 
III,  p.  260,  270. 


8.  Of  Practice  in  the  Superior  Court  of  Chancery 
for  the  Richmond  District  See  voL  I,  p.  v.  vl.  vll, 
vili.  and  19.  vol.  n,  p.  1.  2. 

SCIRE  FACIAS. 

1.  The  act  of  1702.  for  limiting  tbe  time  within 
which  a  scire  facias  may  be  issued.  (1  Rev,  Code,  p. 
106.  sec.  6.)  did  not  apply  to  a  scire  facias  previously 
sued  out  by  leave  of  the  Court  to  revive  a  judg- 
ment which  was  more  than  ten  years  old  when  such 
leave  was  given. 

Lyons,  Ex'r,  &c  v.  Gregory,  237 

2.  Where  the  appellee  dies,  the  Court  will  not  take 
up  the  appeal,  in  the  name  of  his  executors,  without 
giving  the  appellant  notice  by  a  scire  facias. 

Scott  V.  Adams,  soi 

SECURITY. 

1.  A  person  appointed  a  Clerk  of  a  District  Court  in 
vacation,  bad  the  whole  of  the  ensaing*  term  to  girt 
bond  and  security. 

Dew  V.  Judges  Sweet  Springs  D.  C.  i 

2.  In  judging  of  the  sufficiency  of  securities,  their 
real  as  well  as  personal  estate  should  be  considered. 

Ibid. 
SETTLEMENTS. 

1.  A  settlement  in  pursuance  of  marriage  articlei 
will  be  decreed,  in  equity,  against  tbe  husband  and 
wife,  or  any  person  claiming  under  tbem,  or  either 
of  them.    See  Marriage  Articles,  No.  2. 

Tabb  and  others  v.  Archer  and  others.         400 
608        *2.  Infants  may  contract  by  marriage  arti- 
cles or  settlements,  and  such  contracts  will 
bind  them  when  of  full  age. 

Tabb  and  others  v.  Archer  and  others.  400 

8.  The  law  has  entrusted  the  father  or  guardian 

with  the  marriage  of  infant  children  or  wards:  and. 

consequently,  settlement  made  by  infants  thron^h 

the  father  or  guardian  are  binding.  ibid. 

4.  See  Marriage  Articles,  No.  0,  and  Ibid. 

SHERIFF. 
1.  An  action  of  trespass  lies  ag^ainst  the  High 
Sheriff  for  the  tortious  act  of  bis  deputy,  as  such. 
Mocre*8  Adm'r  v.  Dawney,  Ac.,  127 

SLANDER. 

1.  In  case  for  slander.  If  the  defendant  plead  the 
word  "justification"  only,  and  the  plaintiff  reply 
generally,  a  verdict  for  the  defendant  should  be  set 
aside,  and  a  repleader  awarded ;  but  a  verdict  for 
the  plaintiff  ought  not  to  be  set  aside:  it  beluga  mle 
that  "a  repleader  is  notgranuble  In  favour  of  the 
person  who  made  the  first  fault  in  pleadings." 

Kirtley  v.  Deck.  888 

2.  The  declaration,  charging  the  defendant  with 
having  said  that  the  plaintiff,  as  a  witness  before  a 
Court  of  Record,  was  guilty  of  perjury,  "for  which 
he  would  have  his  ears,"  the  defendant  on  the  plea 
of  justification,  cannot  give  parol  evidence  of  what 
theplalntiff  swore  to,  without  prod ucingr  a  copy  of 
the  record  of  that  trial  to  shew  that  the  testimonj 
given  by  the  plaintiff  was  material  to  the  matter  in 
question.  Ibid. 

SLAVES. 

1.  Five  years'  possession  of  a  slave,  will  entitle  a 
plaintiff,  in  detinue,  who  had  lost  the  possession,  to 
recover;  but  without  prejudice  to  the  titles  of  those 
who  were  not  parties  to  the  suit 

Newby's  Adm'rs  v.  Blakey,  57 

2.  If  an  administrator  declare  (in  trespass)  that 
the  defendant  with  force  and  arms,  entered  his 
(the  plaintiff's)  close,  and  took  therefrom  certain 
slaves  belonging  to  the  estate  of  bis  intestate,  it 
will  be  intended,  after  verdict  that  the  trespass 
was  committed  on  the  plantation  of  the  intesute. 
and  that  the  administrator  was  In  possession  for  the 
purpose  of  finishing  the  crop,  by  virtue  of  the  act 
of  Assembly. 

Moore's  Adm'r  v.  Dawney,  Ac.,  187 

8.  A  father  t>o6sessed  of  an  ample  fortune,  baring 
sent  certain  of  his  slaves,  immediately  after  the 
marriage  of  one  of  his  daughters,  to  her  husband, 
in  whose  possession  they  remained,  without  inter- 
ruption or  claim,  until  his  death,  which  happened 
two  years  and  four  months  afterwards,  it  will  be 
presumed,  (no  proof  of  fraud  appearing*.)  thaisnch 
slaves,  being  no  more  than  a  reasonable  provision 
for  the  daughter  at  the  time,  were  a  gift  in  consider- 
ation of  the  marriage:  and  the  right  of  the  repre- 
sentatives of  the  husband  is  good  against  the 
creditors  of  the  father.  Ibid. 

4.  Three  witnesses  necessary  in  deeds  of  trust  or 
mortgages  of,  unless  the  same  be  acknowledged  by 
the  party. 

See  Moore's  Ex'r  v.  The  Auditor.  2B 

5.  Construction  of  the  statute  of  frauds  and  per- 
juries  as  to  loans  of  slaves. 

Beasley  v.  Owen.  «» 

6.  See  SUtute  of  Frauds,  No.  2.  Ibid. 
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SPECIFICATION. 
1.  A  recital  In  marrlaire  articles  stating  it  to  be 
the  Intention  of  tbe  parties  to  settle  all  tUe  real  and 
personal  estate  of  the  wife,  except  as  therein  after 
excepted;  and  a  part  of  such  estate  beinsr  omitted 
in  a  subsequent  specification  thereof;  recourse  may 
be  had  to  the  exceptincr  clause  to  prevent  the  uni- 
Tersality  of  the  recital  from  beinsr  restricted  (as  it 
otherwise  miffht  be)  by  the  specification. 

Tabb  and  others  ▼.  Archer  and  others,  400 

SPECIFIC  PERFORMANCE. 
1.  Who  ought  to  be  parties  to  a  bill,  for  a  specific 
conveyance,  brought  by  the  assignee  of  a  title-bond. 
Hoover  v.  Donnally  and  others,  S16 

8.  The  purchaser  of  an  agreement  for  a 
004  lease,  and  those  under  whom  he  ^claims,  having 
committed  such  acts  as  would  have  amounted 
to  a  forfeiture,  had  a  lease  been  actually  executed 
with  such  covenants  as  were  usually  inserted  in 
leases  to  other  tenants  of  the  same  estate,  shall  not 
have  the  aid  of  a  Court  of  Equity  to  enforce  a  spe- 
cific performance,  against  a  Judgment  at  law  re- 
covered by  a  purchaser  of  the  fee-simple  estate. 
Jones's  Devisees  v.  Roberts.  488 

8.  In  what  manner  a  Court  of  Equity  will  compel 
performance  of  marriage  articles.  See  Marriage 
Articles,  No.  2. 

STATUTES.  EXPOSITION  OF. 

1.  Of  the  act  (1  Rev.  Code,  p.  lOS.  sect  47,  48,)  as  to 
fraudulent  gifts  of  slaves. 

Moore's  Adm'r  v.  Dawney,  Ac  127 

2.  The  true  construction  of  the  29th  section  of  the 
act  reducing  into  one  the  several  acts  concerning 
the  High  Court  of  Chancery  (1  Rev.  Code.  p.  66,)  is. 
that,  if  it  appear  from  the  face  of  the  bill,  that  the 
matter  charged  is  not  proper  for  a  Court  of  Equity, 
it  ought  to  be  dismissed,  even  "after  answer  filed, 
and  no  plea  in  abatement  to  the  Jurisdiction  of  the 
Court." 

Pollard  V.  Patterson's  Adm'r,  67 

8.  Construction  of  the  act  of  the  14th  of  January, 
1807.  sect.  4.  (8  Rev.  Code,  128.)  as  to  granting  ap- 
peals, and  awarding  writs  of  error  or  supersedeas. 

Tomlinson  v.  Dllllard,  and  Mackey  v.  Bell.       199 

4.  Construction  of  the  act  of  1785,  (1  Rev.  Code,  p. 
170,  sect.  19.)  as  to  the  legitimation  of  children  born 
out  of  wedlock,  where  parents  afterwards  inter- 
marry, and  recognise  them;  and  of  the  issue  of 
marriages  deemed  null  in  law.    See 

Rice  et  al.  v.  Efford  et  al.,  226,  and 

Stones  V.  Keeling,  228.  note,  and 

Sleigh  V.  Strlder,  229,  note. 

5.  Construction  of  the  act  concerning  the  number 
of  witnesses  requisite  to  a  deed  of  trust  or  mort- 
gage. (1  Rev.  Code,  p.  156,  157.  sect.  1,  and  4.)  com- 
pared with  the  sutute  of  frauds,  (1  Rev.  Code,  p.  15, 

16.  sect.  2.) 

Moore's  Ex'r  v.  The  Auditor.  282 

&  As  to  recovery  of  debts  due  from  the  Common- 
wealth, the  lien  created  by  the  claim  of  the  Com- 
monwealth, and  the  jurisdiction  of  the  Courts  of 
Chancery,  (1  Rev.  Code,  ch.  84,  p.  184.  &c.  sect.  9,   10, 

17.  22,  31.)  Ibid. 
7.  Construction  of  the  act  for  suing  out  writs  of 

scire  facias,  upon  Judgments  of  more  than  ten  years' 
standing,  (1  Rev.  Code,  p.  108.  sect  5.) 

Lyons,  Ex'r.  &c.  v.  Gregory,  287 

a  As  to  renewing  records,  where  the  originals  had 

been  destroyed  by  fire,  (1  Rev.  Code.  p.  88.)         Ibid. 

9.  As  to  docking  entails,  by  writ  of  ad  quod  dam- 
num, (L.  V.  edit  1769.  p.  145,  146,)  the  tenant  not 
being  seised. 

See  Estates-Tall. 
Base  fee.  and 
Gleeson's  Heirs  v.  Scott  and  others,  878 

10.  Construction  of  the  act  of  frauds,  as  to  loans 
of  slaves  or  personal  estate,    (1  Rev.  Code.  p.  15.) 

Beasley  v.  Owen,  449 

11.  Of  the  6th  section  of  the  act  concerning  the 
Auditor,  as  to  claims  against  the  Commonwealth. 

The  Attorney  General  v.  Turpin,  548 

12.  See  Petition,  and  Ibid. 
18.  See  Slaves,  No.  2,  3,  4,  5. 

STATUTE  OF  FRAUDS. 

1.  Construction  of.  as  to  loans  of  slaves. 
Beasley  v.  Owen,  449 

2.  W.  H.  by  his  Will,  dated  in  1789,  gave  a  slave, 
then  in  possession  of  his  son-in-law  W.  B.  to  his 
two  grandsons  I.  B.  and  E.  B.  (sons  of  the  said 
W.  B.  and  that  time  infants.)  as  soon  as  they 
should  come  to  lawful  age:  In  1792,  he  verbally 
lent  the  slave  to  his  said  son-in-law,  "for  the  pur- 
pose of  assisting  in  the  maintenance  of  his 
children,"  reserving  the  right  to  take  him  back 
whenever  he  should  think  proper;  and,  in  1796, 
four  years  afterwards,  died:  in  the  same  year, 
his  will  was  admitted  to  record,  the  surviving 
grandchild  being  still  under    age;  in    1801,    when 


that  grandchild  attained  his  full  age,  the  slave 
was  taken  in  execution,  and  publicly  sold  as  the 
property  of  W.  B.  It  was  held  that  the  recording 
of  the  will,  in  1796,  was  a  sufficient  declaration* 
within  the  meaning  of  the  statute  of  frauds,  to 
protect  the  right  of  the  grandchild,  in  opposi- 
tion to  the  claims  of  the  creditors  of  the  father. 

Ibid. 
606  ♦SUBPCENA. 


1.  See  Action,  No.  5. 
Moore  v.  Chapman. 
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SUPERSEDEAS. 


1.  May  be  granted  by  the  Court  of  Appeals,  or  any 
judge  thereof,  within  three  years,  notwithstanding 
a  vacation  has  passed. 

Tomlinson  v.  Dllllard,  and  Mackey  v.  Bell.     199 

8.  A  supersedeas  to  a  judgment  of  a  County  Court 
granting  leave  to  erect  a  mill,  will  not  lie  in  behalf 
of  a  person  who  may  be  interested,  but  whose  name 
does  not  appear  as  a  party  in  the  record  of  the 
County  Court 

Wingfield  V.  Crenshaw,  845 

8.  Such  person  should  make  himself  a  party  to 
the  contest  before  the  final  decision  in  the  County 
Court  and  then  it  is  competent  for  him  to  carry  the 
case  to  a  superior  tribunal.  Ibid. 

4.  A  supersedeas  is  the  proper  remedy,  only, 
where  the  error  is  apparent  on  the  face  of  the  pro- 
ceedings, and  where  the  person  seeking  to  reverse 
the  judgment  is  a  party  in  the  Court  below.       Ibid. 

SURVEY. 
1.  A  count,  on  a  writ  of  right,  referring  to  bound- 
aries, as  by  a  survey  made  in  the  cause,  sufficiently 
describes  the  boundaries  of  the  land  in  dispute. 
TurberviUe  v.  Long,  309 

TITLE. 
1.  A  decree  of  a  County  Court  that  a  defendant 
residing  within  its  Jurisdiction,  shall  convey  lands 
lying  within  another  county,  can  be  enforced  on 
the  person  of  the  defendant  only:  but  does  not  of 
itself  vest  any  legal  title:  if  offered  as  evidence  of 
such,  OD  the  trial  of  an  ejectment,  it  ought  to  be 
rejected. 

Aldridge  et  al.  v.  Giles  et  al.,  186 

TITLE-BOND. 
1.  Who  ought  to  be  parties  to  a  bill,  for  a  specific 
conveyance,  brought  by  the  assignee  of  a  title  bond. 
Hoover  v.  Donnally  and  others,  316 

TRESPASS. 

1.  The  gist  of  the  action  must  in  all  cases,  be 
directly  and  positively  alleged,  in  the  declaration : 
if,  therefore,  in  trespass,  the  plaintiff  declare,  "for 
that  whereas,"  &c.  and  do  not  make  a  positive  aver- 
ment, it  is  error,  and  will  not  be  cured  by  verdict 

Moore's  Adm'r  v.  Dawney.  Ac.,  127 

2.  So.  in  trespass  on  the  case  for  a  tort  if  the  dec- 
laration continue    by  way  of  recital,  to  the  end. 

Lomax  v.  Hord.  271 

8.  An  action  of  trespass  lies  against  the  High 
Sheriff  for  the  tortious  act  of  his  deputy. 

Moore's  Adm'r  v.  Dawney,  127 

4.  An  administrator  who  declares  in  trespass,  for 
breaking  his  close  and  taking  away  slaves  belong- 
ing to  the  esute  of  his  Intestate,  will,  after  verdict 
be  Intended  to  have  been  in  possession,  for  the  pur- 
pose of  finishing  the  crop,  by  virtue  of  the  act  of 
assembly.  Ibid. 

5.  See  False  Imprisonment,  No.  1. 

TRUST,  DEEDS  OP. 

1.  All  deeds  of  trust  and  mortgages  of  slaves,  or 
other  personal  estate,  are  void  against  creditors 
and  purchasers  for  valuable  consideration  not 
having  notice  thereof,  unless  the  same  be  acknowl- 
edged by  the  party  or  parties,  or  proved  by  three 
witnesses,  and  thereupon  duly  recorded. 

Moore's  Ex'r  v.  The  Auditor.  282 

2.  The  Courts  of  Chancery  have  jurisdiction  in  all 
cases,  where  property  taken  in  execution  at  the  suit 
of  the  Commonwealth,  is  claimed  by  any  person 
under  a  deed  of  trust  or  mortgage.  Ibid. 

TRUSTEES. 
1.  A  Court  of  Equity  will  compel  perform- 
606     ance  of  marriage  articles  by  ^appointing  trus- 
tees where  none  were  Inserted  in  the  articles, 
and  decreeing  a  settlement    See    Marriage    Arti- 
cles, No.  2. 

Tabb  and  others  v.  Archer  and  others,  400 

TRUST  ESTATE. 
1.  Before  our  act  of  Assembly,  (of  1785.  which  took 
effect  the  1st  of  January,  1787,)   giving  a   widow 
dower  of  a  trust  estate,  she  could  not  be  endowed 
of  an  equitable  estate. 

Claiborne  and  Wife  v.  Henderson,  821 
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USES,  DECLARATION  OF. 
1.  It  bavlnff  been  aflrreed.  by  marrlag'e  articles, 
tbat  all  the  estate,  real  and  personal,  of  tbe  wife, 
should  remain  In  ber  riirbt  and  possession  during 
tbe  marriage,  and  that  the  profits  only  should  be 
applied  to  the  support  of  tbe  husband  and  wife,  and 
their  issue,  if  any;  and  it  bavin?  been  further 
airreed,  that  tbe  husband  would  never  sell  or  dis- 
pose of  any  part  of  the  said  estate,  but  that  the 
same  should  always  be  held  as  an  inviolable  fund 
for  the  support  of  the  said  husband  and  wife  and 
their  Issue,  if  any  there  should  be:  the  first  clause 
was  construed  as  containinff  a  declaration  of  the 
uses  of  the  estate  duriuff  the  coverture  only:  and 
the  second  clause  as  declariuff  the  uses  afterwards. 
Tbe  husband,  therefore,  as  well  as  the  wife,  was 
adjudfired  to  be  entitled  to  the  l)eneflt  of  these  uses 
for  life.  ,_ 

Tabb  and  others  v.  Archer  and  others,  400 

VALUATION  MONEY. 

1.  The  lawful  emanation,  execution,  and  return 
of  a  writ  of  ad  quod  damnum  to  valae  land  intended 
to  be  applied  to  public  uses,  immediately  devests 
the  title  of  the  individual  owner  to  the  land  so 
valued,  and  transfers  it  to  the  Commonwealth  in 
full  and  absolute  dominion;  such  owner  remaininsr 
entitled  only  to  the  valuation  money  and  damages 
assessed  by  the  Jury. 

The  Attorney-General  v.  Turpin,  648 

8.  Interest  is  not  to  be  allowed  on  such  valuation 
money  or  damages,  unless  the  claimant  applied  to 
the  Auditor  for  his  warrant,  and  was  refused  it:  or, 
havinff  obtained  it  was  refused  payment  at  tbe 
Treasury.  Ibid. 

8.  See  Revaluation. 

VARIANCE. 

1.  What  variance  between  a  judgment  and  the 

recital  thereof,  in  a  scire  facias,  or  in  the  judgment 

thereupon,  is  not  material.  ^^^ 

Lyons,  Ex'r,  &c  v.  Grcsrory,  387 

VENDOR  AND  VENDEE. 

1.  If  a  derivative  purchaser  by  assifirnment  of  a 
title-bond,  file  his  bill  a«rainst  the  vendor,  for  a 
specific  conveyance,  the  first  purchaser  or  his  rep- 
resentatives ouiTht  to  be  made  parties. 

Hoover  v.  Donnally  and  others,  816 

2.  See  Purchaser,  No.  B,  and  Ibid. 

VERDICT. 

1.  Will  not  cure  the  want  of  a  positive  averment 

In  the  declaration,  in  an  action  on  the  case  for  a 

tort.  ^, 

Lomaz  v.  Hord.  271 

3.  After  verdict,  it  will  be  Intended  that  an  ad- 
ministrator, who  declares  for  breaking  his  close, 
and  takinff  away  slaves  belonslnfir  to  his  intestate, 
was  in  possession  for  the  purpose  of  flnlshinflr  the 
crop,  by  virtue  of  the  act  of  Assembly. 

Moore's  Adm'rv.  Dawney.  &c.,  127 

8.  So.  In  assault  and  battery,  after  verdict,  on  the 

pleas  of,  "not  sruilty,"  and  "son  assault  demesne." 

Judgment  ought  not  to  be  arrested,  on  tbe  ground 

that  the  time  was  left  blank  in  the  declaration. 

Digges  V.  Norrls.  268 

4.  If  the  verdict  and  Judgment  on  a  writ  of  right 
be  substantially  right,  though  not  in  the  words  of 
the  law.  they  ought  not  to  be  disturbed. 

Turberville  v.  Long,  809 

B.  See  Slander,  No.  1. 

Kirtley  v.  Deck.  ^888 

6.  Though  the  verdict  be  for  more  damages  than 

are  laid  In  tbe  declaration,  yet,  if  thedam- 

607     ages  were  laid  •high  enough  in  the  writ,  the 

Jadgment  will  be  sustained. 

Palmer  and  Eubank  v.  Mill.  602 

"WHEREAS," 

1.  In  trespass,  111  after  verdict;  if  the  declaratiofa 
continue  by  way  of  recital  to  the  end. 

Moore's  Adm'r  v.  Dawney.  &c.,  127 

2.  So.  in  case  for  a  tort 

Lomaz  v.  Hord,  271 

WIFE. 
1.  Where  husband  and  wife  sue,  in  right  of  the 
wife,  for  a  title  to  a  tract  of  land,  the  conveyance 
should  be  decreed  to  be  made  to  the  wife  only. 

Argenbright  v.  Campbell  and  Wife,  144 

WILLS. 

1.  W.  H.  by  his  will,  dated  in  1789,  gave  a  slave, 

then  in  possession  of  his  son-in-law,  W.  B.  to  his 

two  grandsons  I.  B.  and  E.  B.  (sons  of  the  said  W.  B. 

and  at  that  time  infants)  as  soon  :as  they  should 


come  to  lawful  age:  in  1798,  he  verbally  lent  the 
slave  to  his  said  son-in-law,  "for  tbe  purpose  of 
assisting  in  tbe  maintenance  of  his  children."  re^ 
serving  the  right  to  take  bim  back  whenever  he 
should  think  proper:  and.  in  1796,  four  years  after- 
wards, died:  in  tbe  same  year,  his  will  was  ad- 
mitted to  record,  the  surviving  grandchild  being 
still  under  age:  in  1801,  when  that  grandchild  at- 
tained his  full  age.  the  slave  was  taken  in  execu- 
tion, and  publicly  sold  as  the  property  of  W.  B.  It 
was  held,  tbat  the  recording  of  the  will,  in  1796,  was 
a  sufficient  declaration,  within  the  meaning  of  the 
statute  of  frauds,  to  protect  the  right  of  the  grand- 
child in  opposition  to  tbe  claims  of  the  creditors  of 
tbe  father. 

Beasley  v.  Owen,  449 

2.  A  testator  made  a  will.  In  due  form  of  law.  to 
which  he  afterwards  subjoined  a  codicil:  he  then 
made  a  second  will,  and  annexed  a  postscript  to  it. 
by  which  he  "revoked  all  former  wills,"  and  signed 
tbe  postscript;  the  second  will  was  cancelled  by 
cutting  his  name  out  from  the  body  of  it,  but  leav- 
ing the  postscript  with  his  name  subjoined  to  it. 
This  paper  was  carefully  preserved  by  tbe  testator, 
as  also  his  first  will;  both  of  which  were  found 
after  his  death.  Held  that  the  postscript  to  the 
second  will  was  a  substantive  revocation  of  tbe  first 
will,  and  that  the  cancelling  of  the  second  will  did 
not  necessarily  cancel  the  postscript  also,  so  as  to 
set  up  the  first,  as  the  will  of  the  testator. 

Bates  V.  Holman.  SOS 

8.  Parol  evidence  is  admissible  in  such  cases,  to 
shew  the  situation  of  the  testator,  and  quo  animo 
the  cancellation  was  made.  Ibid. 

WITNESSES. 

1.  A  deed  of  trust  or  mortgage  for  slaves,  or  other 
personal  estate,  is  void  against  creditors  and  pur- 
chasers for  valuable  consideration  not  having 
notice  thereof,  unless  the  same  be  acknowledged 
by  the  party  or  parties,  or  proved  by  three  wit- 
nesses, and  thereupon  duly  recorded. 

Moore's  Ex'r  v.  The  Auditor,  26 

2.  The  declaration  charging  the  defendant  with 
having  said  that  the  plaintiff,  as  a  witness  before  a 
Court  of  Record  was  guilty  of  perjury,  "for  which 
he  would  have  bis  ears,"  the  defendant,  on  tbe  plea 
of  justification,  cannot  give  parol  evidence  of  what 
the  plaintiff  swore  to,  without  producing  a  copy  of 
the  record  of  that  trial  to  shew  that  the  testimonj 
given  by  the  plaintiff  was  material  to  the  matter  in 
question. 

Kirtley  v.  Deck,  S88 

WRIT. 

1.  After  verdict  the  damages  having  been  left 
blank  In  the  declaration,  the  Court  will  Inspect  the 
writ,  and  supply  them  from  it 

Dlggs  V.  Norrls,  968 

2.  If  the  original  be  lost  so  that  It  cannot  be  made 
a  part  of  the  record,  tbe  Court  will  intend  after 
verdict  that  it  was  a  good  writ  tihough  some  of  the 
subsequent  process  be  erroneous. 

Turberville  v.  Long,  809 

3.  If  tbe  damages  be  laid  high  enough  in  the  wriL 
though  the  Jury  find  more  than  are  laid  in  the 
declaration,  the  writ  may  be  referred  to  for  the 
purpose  of  amendment  and  tbe  Judgment  will  be 
sustained. 

Palmer  and  Eubank  v.  Mill,  SOS 


606  •WRIT  OF  RIGHT. 

1.  What  circumstances  are  sufficient  to  cure 
the  omission  to  mention  in  the  count  on  a  writ  of 
right  the  County  where  the  land  lies. 

Turberville  v.  Long,  109 

2.  A  count  on  a  writ  of  right  referring  to  bounda- 
ries, as  by  a  survey  made  in  the  cause,  sufficiently 
describes  the  boundaries  of  the  land  In  dispute. 

Ibid. 

8.  If  the  record  of  proceeding  on  a  writ  of  right 
state,  that  the  demandant  "replied  generally."  the 
Court  will  intend,  after  verdict  that  a  general  rep- 
lication was  filed  in  writing.  Ibid. 

4.  The  statute  of  jeofails  extends  to  writs  of  right: 
therefore,  if  the  verdict  and  judgment  be  snbsuo- 
tially  right  though  not  in  the  words  of  the  law. 
they  ought  not  to  be  disturbed.  Ibid. 

WRITING. 
1.  A  note  or  memorandum  in  writing,  within  the 
meaning  of  the  statute  of  frauds,  made  at  the  time, 
or  after,  of  perfecting  an  agreement  concemlnir 
lands,  by  a  conveyance,  ftc  is  one  of  tbe  groonds 
to  authorise  relief  against  such  agreement  in  a 
Court  of  Equity.    See  Agteement  No.  2,  and 

Vance  v.  Walker,  W 
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REPORTS    OF    CASES 


ARGUED  AND  DETERMINED 
IN  THE 


SUPREME  COURT   OF   APPEALS 

OF 

VIRGINIA: 

WITH  Select  Cases,  Eelating  Chiefly  to  Points  of  Practice, 


DECIDED  BY  THE  SUPERIOR  COURT  OF  CHANCERY 
FOR  THE  RICHMOND  DISTRICT. 


VOLUME     IV. 
Br  William  W.  Hening  and  William  Munford. 


District  of  New  York,  ss. 

BE  IT  REMEMBERED,  That  on  the  eleventh  day  of  February,  in  the  thirty-fifth  year 
of  the  Independence  of  the  United  States  of  America,  Isaac  Riley,  of  the  said  district,  hath 
deposited  in  this  office  the  title  of  a  book,  the  rig>ht  whereof  he  claims  as  proprietor,  in  the 
words  and  fig'ures  following*,  to  wit : 

"  Reports  of  Cases  argued  and  determined  in  the  Supreme  Court  of  Appeals  of  Virginia : 
with  Select  Cases,  relating  chiefly  to  Points  of  Practice,  decided  by  the  Superior  Court 
of  Chancery  for  the  Richmond  District.  Volume  IV.  By  William  W.  Hening  and 
William  Munford." 

In  conformity  to  the  act  of  the  Congress  of  the  United  States,  entitled,  *'  An  act  for 
the  encouragement  of  learning,  by  securing  the  copies  of  maps,  charts,  and  books,  to  the 
authors  and  proprietors  of  such  copies,  during  the  times  therein  mentioned  ; "  and  also  to 
an  act,  entitled,  "  An  act,  supplementary  to  an  act,  entitled,  an  act  for  the  encourage- 
ment of  learning,  by  securing  the  copies  of  maps,  charts  and  books,  to  the  authors  and 
proprietors  of  such  copies,  during  the  times  therein  mentioned,  and  extending  the  benefits 
thereof  to  the  arts  of  designing,  engraving  and  etching  historical,  and  other  prints.*' 

CHARLES  CLINTON, 
Clerk  of  the  District  of  New  York. 

Reprinted  by  Th«  Michib  Company,  by  authority  of  Act  of  Legislature, 
approved  February  24,  1900. 


TABIDS  OF  CASES  REPORTED. 


Alderson  y.  Biffffars  &  others,  470 
Alexander,  the  Common-wealth 

v.. 
Alexandria  (the  Mayor,  &c.  of) 

V.  Chapman.  270 

Ambler  &  Wife  y.  Norton,  28 

Anderson  y.  Anderson  &  others,  475 
Anonymous.  401.  409,  410,  476 

Archer  y.  Colly  &  Wife,  410 

Attorney-General  y.  Jennings 

&  Robinson,  424 

Atweirs  Adm'rs  y.  Milton.  S&8 

Austin,  Ross  y.,  502 

Baird  &  others,  Lee  y..  458 

Barber  &  others,  Hooe  y.,  480 

Barrett  &  Co..  Tazewell's  Ez*r 

v..  260 

Bass  y.  Bass,  478 

Bates.  M'Rae  y.,  400 

Baylor's  Devisees.  Pollard  y.,  223 
Beal  V.  Gibson,  481 
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CASES  ARGUED  AND  DETERMINED  IN  THE 

SUPREME  COURT  OF  APPEALS  OF  VIRGINIA. 

At  thb  Tbrm  Commbncing  in  Aprii,,  1809. 
in  thb  thirty-third  ybar  of  thb  commonwbai^th. 


JUDGBS : 

PETER  LYONS,(l)  Esquirb,  President.  SPENCER  ROANE,  Esquirb. 

WILLIAM  FLEMING,  EsquirB.  ST.  GEORGE  TUCKER,  Esquirb. 

ATTORNBY  GBNBRAI^  : 
PHILIP  NORBORNE  NICHOLAS,  ESQUIRB. 


Ooleman,  Executor  and  Trustee  of  Rowlett, 
V.  Moody. 

Wednesday,  May  8d,  1809. 

J.  Deposltloni— Notice— Safflcleiicy.*— The  reasonable 

notice  -which  the  law  requires  upon  taklnff  deposi- 
tions must  depend  upon  circumstances;  therefore, 
where  a  notice  was  left  with  the  wife  of  the  party 
a.t  his  dwelllnff-house.  when  It  was  known  by  the 
adverse  party  that  he  was  absent  on  a  journey  to 
another  state,  and  where  It  appeared  also,  that 
the  notice  miffht  preylously  have  been  ffiven  to 
the  party  himself,  and  that  the  taking  of  the 
deposition  mlffht  have  been  postponed,  as  It 
respected  the  trial  of  the  cause,  till  his  return:  it 
was  held  that  the  notice  was  Insufficient  and  the 
deposition  taken  under  it  was  suppressed. 
3.  MlllA— Inquisition— Notice  to  Executor  of  Deceased 
Owner— Effect  of  Appearance. t— An  Inquisition  on  a 
writ  of  ad  quod  damnum  in  a  mill  case,  havinff 
found  that  lands  of  T.  R.  deceased,  would  be  over- 
flowed, and  a  summons  having  issued  to  T.  C. 
acting  executor  and  trustee  of  the  decedent,  to 
shew  cause  why  leave  should  not  be  given  to 
«rect  the  mill;  and  T.  C.  having  appeared  and 
contested  the  motion  on  its  merits,  he  was  pre- 
cluded from  afterwards  saying  that  he  was  not 
legally  summoned  as  the  tenant  or  proprietor  of 
the  land. 

3.  Same— Validity  of  Order.— The  mentioning  in  the 
writ  of  ad  quod  damnum  a  certain  height  for  the 
mill-dam,  is  no  ground  for  setting  aside  the  pro- 
ceedings at  the  Instance  of  the  opposing  party: 
notwithstanding  no  particular  height  was  specified 
In  the  order  directing  the  writ. 

4.  dame— Finding  of  Jury  -Danagea.  t— If  the  Jury  find 
that  a  certain  number  of  acres  of  land  will  be 
overflowed,  ''together  with  all  other  damages  to 
the  value  of  a  specified  sum,"  it  Is  special  enough, 
and  win  not  bar  an  action  for  any  damages 
not  foreseen  and  estimated  by  them. 

5.  Same— Order  of  Court— Failure  to  Direct  Paymentof 
Damages.— An  order  of  Court  granting  leave  to 
erect  a  mill  is  valid,  though  no  order  be  made 
directing  payment  of  the  damages  found  by  the 
inquisition. 


(1)  Judos  Ltons  was  absent  the  whole  of  this 
term  as  well  as  the  last,  having  been  prevented 
from  attending  by  indisposition.— Note  in  Original 
Edition. 

^Depositions— Notice— Validity.— See  monographic 
not6  on  "Depositions"  appended  to  Field  v.  Brown. 
24  Gratt.  74. 

tMllls  and  Mllidanu— Condemnation  i>roceedings— 
Notice  to  Owner.— On  this  question,  the  principal  case 
is  cited  in  Pitzer  v.  Williams,  2  Rob.  252.  and  note; 
Fisher  V.  Smith,  5  Leigh  618:  foot-note  to  Malrs  v. 
Oallahue,9  6ratt  94:  Vamer  v.  Martin.  21  W.  Va. 
546;  Keystone  Bridge  Co.  v.  Summers,  18  W.  Va.  488. 

$Same— Order  of  Court -Failure  to  Direct  Payment  of 
Damages.- In  Upper  Appomattox  Co.  v.  Hardings,  11 
Oratt.  5,  it  issald:  "Under  the  general  law  in  re- 
gard to  mills,  it  was  not  essential  to  give  Judgment 
for  the  amount  so  ascertained  before  the  court 
could  give  leave  to  erect  the  dam ;  the  leave  to  erect 
the  mill  being  valid,  though  no  order  was  made 
directing  the  payment  of  damages :  but  the  payment 
of  such  damages  to  the  persons  entitled.  Is  imposed 
by  law  as  a  condition  to  protect  the  party  against 
the  suit  of  the  person  Injured.  Coleman  v.  Moody.  4 
Ben.  AM,\\  Anthony  v.  Lawhome,  1  Leigh  1." 


6.  Same— Inquisition- Setting  Aside- MUbetaavlor  of 
Jurors. I— An  inquisition  in  a  mill  case  ought  not  to 
be  set  aside  on  the  ground  that  the  Jurors,  before 
they  were  sworn,  and  afterwards,  when  their 
verdict  had  been  agreed  upon,  but  before  they 
had  signed  it,  ate  and  drank  moderately  at  the 
expense  of  the  appellant  no  corruption  appearing, 
and  the  opposlte^arty  having  consented. 

7.  5ame— Record  of  i>roceedlngs.— It  is  sufficient  for  the 
clerk  to  state  in  the  record,  that  the  writ  of  ad 
quod  damnum  with  the  inquisition  annexed,  was 
returned  by  the  sheriff,  without  inserting  a  copy 
of  the  signature  of  the  sheriff,  or  of  his  deputy,  to 
the  return:  a  copy  of  the  inquisition  itself  with 
the  signatures  of  the  jurors  being  Inserted  in  the 
record. 

Francis  Moody  applied  to  the  County 
Ck>urt  of  Mecklenburg^h  for  leave  to  erect 
a  water  g^riBt-mill  on  Butcher's  creek,  be- 
ing proprietor  of  the  land  on  both  sides  of 
the  stream  at  the  place  proposed  for  the 
abutment.  He  gave  a  written  notice,  of  his 
intention  to  move  for  a  writ  of  ad  quod 
damnum,    to     Thomas    Coleman,    ** acting 

trustee  and  executor  of  Thomas  Kow- 
2         lett,  deceased,"  stating   that  he  *the 

said  Coleman  had  lands  above  the  said 
place,  on  the  said  stream,  vested  in  him  in 
trust  for  certain  purposes  designated  by 
the  last  will  and  testament  of  his  testator, 
and  that  the  object  of  the  intended  applica- 
tion was  to  ascertain  what  damages  might 
be  occasioned  to  him  as  acting,  trustee 
aforesaid,  or  to  other  persons,  by  erecting 
a  dam  of  the  height  of  15  feet  2  inches.  In 
the  petition  and  order  for   the  writ   of   ad 

The  principal  case  is  also  cited  on  this  question  in 
Anthony  v.  Lawhome,  1  Leigh  4.  See  monographic 
note  on  "Mills  and  MlUdams"  appended  to  Calhoun 
V.  Palmer,  8  Gratt.  88. 

SJuries  — Setting  Aside  Verdict— nisconduct  —  The 
principal  case  Is  cited  in  Thompson  v.  Com.,  8  Gratt. 
657,  658:  Flesher  v.  Hale.  28  W.  Va.  49. 

Appellate  Practice— When  Decree  of  Lower  Court 
Win  Not  Be  Reversed.— On  this  question,  the  principal 
case  is  cited  in  fooUnote  to  Home  v.  Richards.  2  Call 
507;  Brugh  v.  Shanks,  5  Leigh  603:  foot-note  to  Gray- 
son V.  Com.,  6  Gratt.  712:  Caldwell  v.  Craig,  21  Gratt 
136. 

Common  Law— flow  Far  the  Law  of  Virginia.— In 
Hanriot  V.  Sherwood,  82  Va.  15,  it  Is  said:  "Judge 
Tucker  says  the  common  law  of  England  is,  at  this 
day,  the  law  of  this  commonwealth,  except  so  far  as 
it  has  been  altered  by  statute,  or  so  far  as  its  prin- 
ciples are  inapplicable  to  the  state  of  the  country. 
It  adapts  itself  to  the  situation  of  the  society,  being 
'liberalized  by  the  courts  according  to  the  circum* 
stances  of  the  country  and  the  manner  and  genius 
of  the  people,  so  as  to  effect  a  reasonable  and  sub- 
stantial, rather  than  a  literal  compliance  with  its 
principles.'  Citing  (Findlay  v.  Smith),  6  Munf.  148: 
(Thornton  v.  Smith).  1  Wash.  83;  (Baring  v.  Reeder). 
1  Hen.  &  M.  161-162:  {Coleman  v.  Moody).  4  Hen,  A  M. 
19." 


quod  damnum,  as  stated  in  the  record, 
nothing  was  said  of  the  height  of  the  dam ; 
but  the  writ  issued  by  the  clerk  directed 
the  inquiry  of  damages  to  be  made,  upon 
the  supposition  that  the  height  of  the  dam 
was  to  be  as  above  mentioned.  A  notice 
was  also  given  to  Coleman  of  the  time  and 
place  of  meeting  of  the  Jury,  who  found 
that,  by  a  dam  15  feet  and  two  inches  high, 
no  mansion-house,  ofifices,  curtilage  or 
orchard  would  be  overflowed ;  that  the  pas- 
sage of  fish  and  ordinary  navigation  would 
not  be  obstructed ;  and  that,  in  their  opin- 
ion, the  health  of  the  neighbours  would 
not  be  annoyed  by  the  stagnation  of  the 
waters;  that  three  acres  of  land  be- 
3  longing  '^to    the    estate    of    Thomas 

Rowlett,  deceased,  would  be  over- 
flowed, together  with  all  other  damages  to 
the  value  of  fifty  dollars ;  and  that  the  es- 
tate of  no  other  person  would  sustain  any 
damage.  Their  inquisition  so  made  was 
first  signed  and  sealed  by  John  G.  Baptist, 
(the  deputy-sheriff  who  attended  them,)  in 
this  manner,  *' Witness  John  G.  Baptist, 
(seal,)"  and  then  by  the  twelve  jurors,  and 
together  with  the  writ  was  returned  by  the 
sheriff  to  the  succeeding  Court;  but  the 
signature  of  the  high  sheriff  or  his  deputy 
to  the  return  on  the  writ  was  not  inserted 
in  the  record ;  neither  was  his  title  of  dep- 
uty-sheriff added  to  the  signature  of  John 
G.  Baptist.  On  the  return  of  the  inquest, 
the  Court  ordered  a  summons  to  be  issued 
to  Thomas  Coleman,  *^sole  acting  executor 
and  trustee  of  Thomas  Rowlett,  deceased, '  * 
to  shew  cause  if  any  he  could,  why  leave 
should  not  be  granted  to  Francis  Moody  to 
build  his  mill  agreeable  to  the  inquisition 
and  Jury's  report  thereupon.  This  sum- 
mons was  returned,  executed  by  John  G. 
Baptist,  deputy  of  William  G.  Baptist, 
sheriff.  Thomas  Coleman  accordingly  ap- 
peared, and  endeavoured  to  shew  cause; 
but,  after  hearing  the  parties  by  their  at- 
torneys, and  the  evidence  on  both  sides,  the 
Court  granted  Moody  leave  to  erect  the  mill 
and  dam,  to  the  height  of  15  feet  and  two 
inches.  No  order  was  made  directing  the 
payment  of  the  fifty  dollars  to  Coleman, 
but  the ,  record  stated  that  Moody  produced 
the  money  at  the  clerk's  table,  and  called 
on  Coleman's  attorney  to  receive  it,  who 
refused ;  and  no  person  entitled  thereto  ap- 
pearing to  receive  it,  it  was  ordered  that 
the  clerk  should  receive  and  keep  it  for  the 
benefit  of  the  '*  proprietors  or  persons  dam- 
aged agreeable  to  the  inquest." 

On  an  appeal  to  the  District  Court  of 
Brunswick,  the  order  of  the  County  Court 
was  affirmed;  whereupon  Coleman  again 
appealed  to  the  Court  of  Appeals. 

A  number  of   witnesses    were    examined 
before  this  Court,  whose   testimony   (under 
the  rule  now  established)  was  committed  to 
writing ;  but  to  mention  even  its  sub- 
4  stance,  *in    our   report    of   the  case, 

would  be  tedious  and  useless.  Suffice 
it  to  say  that  the  weight  of  evidence  was  in 
favour  of  establishing  the  mill,  as  greatly 
Conducive  to  the  convenience  of  the  neigh- 
bourhood; and  the  witnesses  generally  were 
of  opinion,  that  the  quantum  of  damages 
had  been  rather  overrated  by  the  Jury,  for 
the  purpose  of  satisfying  Coleman,  and 
putting   an    end    to    further    controversy. 


One  circumstance,  however,  must  be  noted. 
It  appeared  in  evidence  that  the  Jury  met 
at  Moody's  house;  that  the  weather  being 
very  warm,  and  some  of  them  having 
travelled  a  considerable  distance,  he  set  out 
some  spirits,  took  a  drink  himself,  and  said 
he  was  disagreeably  situated  because  he 
could  not  offer  them  any ;  that  Coleman, 
who  was  present,  said  he  had  no  objection 
to  their  taking  some  refreshment,  and  so 
saying,  set  the  example  himself ;  that  there- 
upon most  of  the  Jury  took  a  little  spirits 
and  water;  that  when  they  had  finished 
viewing  the  mill-seat  and  grounds  on  the 
creek,  they  returned  to  the  house,  at  a  late 
hour  in  the  evening,  after  having  agreed 
on  their  report ;  and  while  the  deputy-sheriff 
and  surveyor  who  attended  them  were  writ- 
ing the  inquisition,  they  again  drank  mod- 
erately and  ate  at  Moody's  expense;  that 
Coleman  made  no  objection  to  their  doing 
so,  partook  of  the  same  refreshments,  and 
stayed  with  them  until  they  had  ail  siis-ned 
the  inquisition;  that  some  of  the  jurors 
might,  perhaps,  have  felt  what  they  drank, 
but  none  of  them  appeared  intoxicated; 
that  one  of  them  made  a  slight  objection  to 
part  of  the  inquisition,  before  it  was  fin- 
ished, but  afterwards  waived  the  objection* 
and  approved  of  it  as  written. 

On  the  part  of  the  appellee,  for  the  pur- 
pose of  proving  that  Coleman,  as  proprietor 
or  tenant  of  the  land,  was  the  persop  who 
ought  to  have  been  summoned,  the  will  of 
Thomas  Rowlett,  dated  the  29th  of  I>ecem- 
ber,  1805,  and  recorded  the  13th  of  January, 
1806,  was  introduced  and  read;  (thongfh  not 
inserted  in  the  record  of  the  proceedings  in 
this  cause  in  either  of  the  Courts  below;) 
but  the  Judges  gave  no  opinion  relative  to 
its  admissibility  as  evidence.  From  that 
document  it  appeared,  that  after  cer- 
5  tain  ^specific  and  pecuniary  legacies, 

the  testator  directed  all  the  the  resi- 
due of  his  estate,  both  real  and  personal, 
to  be  kept  together  for  two  years  after  bis 
death,  and  then  to  be  sold  by  his  executors, 
and  *^ after  paying  his  debts,  if  any  should 
be  due,  and  the  legacies  aforesaid*  that 
the  whole  of  his  estate  arising  from  the 
said  sales,  and  the  profits  of  his  estate  un- 
til the  said  sales,  be  divided  into  three 
equal  parts,"  &c.  Thomas  Coleman  alone 
qualified  as  executor.  The  summons  was 
issued  August  12th,  and  served  September 
14th,  1807;  and  the  County  Court  acted 
finally  on. the  subject  in  December  follow- 
ing,  before  the  two  years  in  which  the  es- 
tate was  directed  to  be  kept  together  had 
expired.  Parol  evidence  was  also  introduced 
(without  any  decision  as  to  its  being  ad- 
missible) to  shew  that  Coleman  exercised 
acts  of  ownership,  or  such  as  evinced  pos- 
session of  the  land,  during  those  two  years* 
by  employing  overseers  and  receiving  the 
profits;  in  the  course  of  which  investiga- 
tion it  appeared,  that  shortly  after  the  de- 
cision in  the  County  Court,  he  sold  the  land 
at  public  sale,  in  obedience  to  the  directions 
of  the  will,  and  became  himself  the  par- 
chaser. 

[Among  other  evidence  the  appellant 
offered  to  read  the  deposition  of  William  W. 
Green,  taken  by  virtue  of  a  commission  is> 
sued  from  this  Court  on  an  affidavit  filed, 
that    the   witness   was,   through  infirmity^ 


man  naa  niniBeii  accompaniea  me  person 
employed  to  give  notice  of  the  time  and 
place,  to  the  house  of  Moody,  nvhose  wife 
informed  them  that  he  was  then  in  North- 
Carolina,  and  would  not  return  until  a  day 
or  two  after  that  appointed  for  taking  the 
deposition ;  that  on  their  way,  they  had 
been  told  by  others,  that  Moody  was  gone 
to  North-Carolina;  that  nevertheless,  the 
notice  was  given  to  Mrs.  Moody  on  a  Satur- 
day, and  the  deposition  taken  on  the  Wed- 
nesday following,  being  the  22d  day  of 
March ;  that  Moody  returned  home  a  day  or 
two  afterwards;  that  Coleman,  meeting 
with  him  at  a  public  house,  where  the  wit- 
ness and  two  magistrates  happened  to  be 
present,    told    him    he  might  ask  the 

6  witness   any    questions    *he  thought 
proper,  before  those  magistrates,  and 

the  answers  given  might  be  read  as  evidence 
in  the  cause ;  but  did  not  shew  him  the 
deposition,  without  seeing  which,  it  was 
contended  on  his  part,  he  could  not  have 
known  what  questions  to  ask ;  that  indeed, 
the  paper  itself  had,  previously  to  this  oc- 
currence, been  delivered  to  the  Clerk  of  the 
Court  of  Appeals.  It  was  also  proved  that 
Moody  was  at  Mecklenburgh  Court  (on  his 
way  to  North-Carolina)  the  Thursday  be- 
fore that  on  which  the  deposition  was 
taken,  and  that  Coleman  was  there  also. 
George  K.  Taylor,  counsel  for  the  appel- 
lant, endeavoured  to  excuse  his  precipita- 
tion in  taking  this  deposition  before 
Moody's  return,  by  stating  that  Coleman 
at  that  time  expected  the  cause  to  be  tried 
before  the  end  of  the  March  term,  and 
therefore  thought  it  necessary  to  be  expedi- 
tious in  preparing  for  trial;  though  during 
that  term,  by  consent  of  the  counsel  on 
both  sides,  but  without  his  knowledge  until 
after  the  deposition  was  taken,  the  2d  of 
May  was  appointed  for  the  hearing.  Mr. 
Taylor  also  solicited  the  Court  (should  they 
be  of  opinion  that  the  notice  was  insuffi- 
cient) to  renew  the  commission,  and  grant 
a  farther  day  in  the  term.  But  the  Court 
unanimously  declared  the  notice  not  to  have 
been  reasonable,  and  rejecting  the  deposi- 
tion, moreover  refused  to  delay  the  hearing.] 

George  K.  Taylor,  -for  the  appellant, 
(besides  contending  that,  on  the  merits, 
leave  ought  not  to  be  granted  to  raise  the 
dam  to  the  height  of  15  feet  2  inches,) 
made  the  following  objections  to  the  pro- 
ceedings in  the  County  Court. 

1.  According  to  the  3d  section  of  the  act 
concerning  mills,  (a)  the  summons  must  be 
issued  to  the  proprietors  or  tenants  of  the 
lands  found  liable  to  damage.  It  should 
have  appeared,  therefore,  upon  the  record, 
that  Thomas  Coleman  was  tenant  or  pro- 
prietor; bnt  here  there  is  nothing  to  shew 
this.  He  is  only  styled  executor  and 
trustee,  from  neither  of  which  charac- 

7  ters  can  it  be  implied  that  *he  was  en- 
titled to,  or  in  possession  of  the  land. 

The  case  of  Tanner's  Administrator  v. 
Saddler(b)  fortifies  this  objection;  for 
there,  though  it  was  decided  that  an  ad- 
ministrator, being  in  possession  of  the  land 
of  his  intestate  for  special  purposes,  could 
maintain  a  caveat,  yet  the  fact  of  his  pos- 


veraici,  ana  noining  was  leii   lo   presum 
tiou,  or  extrinsic  evidence. 

2.  The  original  motion  was  merely  for 
writ  of  ad  qaod  damnum,  in  general  term 
and  the  order  of  Court  was  made  accor 
ingly.  By  what  authority  then  did  tl 
clerk  mention  in  the  writ,  15  feet  2  inche 
By  so  doing,  he  precluded  the  Jury  fro 
stating  the  advantage  or  disadvantage 
making  the  height  less  or  more  than  thi 
specified  in  the  writ. 

3.  The  Jury  find  **all  other  damages,'' 
the  value  of  fifty  dollars;  not  the  injui 
to  the  land  alone.  The  7th  section  of  t\ 
act  of  AAsembly(c)  provides,  that  an  actic 
shall  not  be  barred  tor  damages  not  for 
seen  by  the  Jury;  yet  this  comprehensi^ 
and  indefinite  finding  of  *  ^all  other  dat 
ages,"  would  bar  any  future  action.  Tl 
verdict  should  have  specially  and  distinct 
stated  each  injury,  and  its  value. 

4.  After  the  Court  had  granted  leave  i 
erect  the  mill.  Moody  produced  fifty  dc 
lars,  and  no  person  appeared  to  receive  i 
The  inference  is  strong  that  Coleman  ws 
not  the  person  in  possession.  Besides,  i 
order  was  made  that  the  money  should  I 
paid  to  him.    ' 

5.  The  Jury  drank  at  the  expense  < 
Moody,  the  party  in  whose  favour  the 
verdict  was  given ;  which  is  a  fatal  erro 
according  to  Lord  Coke; (d)  though,  in  8U< 
case,  if  the  verdict  be  against  that  party, 
shall  not  be  set  aside. 

Munford,  for  the  appellee,  observed,  th: 
Moody  being  owner  of  the  land  on  boi 
sides  of  the  stream,  was  not  obliged 
give  notice  of  his  intended  application  f 
the  writ  of  ad  quod  damnum,  or  of  the  tin 
and  place  of  meeting  of  the  Jury,  to  Col 
man  or  any  body  else.  Such  notices  a 
required  by  law,  only  where  the  person  a 

plying,  owns   the  land  on  one  side 
8         a  water'course,   and   that  *oa  the  o 

posite  side,  against  which   he    wou 
abut  his  dam,  is  owned  by   another  perso 
to  whom  such   notices   must    be    given.  ( 
It  is  true,  then,  that  in  this  case  the  notic 
were  works  of  supererogation ;  yet  the  fir 
of   them  served  to  apprise  the  appellant 
the  ground  on  which  he  waa  made  a  part 
It  ought  to  be  presumed  from  this  recor 
that   Coleman    was   either  entitled   to  t 
legal  estate,  or  in    possession   of   the  Ian 
as  he  is  repeatedly  styled,    and  admitted 
be,  sole  acting  executor  and   trustee  of  t 
last  will   and  testament  of  Rowlett,  who 
lands    alone    are    found   liable  to  damag 
The  notice  first  given  informed  him  that  t 
land    was   considered  as  vested  in  him  f 
the  ^  purposes   designated    by  the  will ;  t 
summons  also  must  have   been    understo 
by    him    in    the   same  manner;  yet   he 
where  denies  his  title  to,   or  possession 
the  land,  neither  does  the  point  appear 
have  been  made  by  a  bill  of  exceptions, 
in  any  other  way.     This  objection    is   ei 
dently   an    afterthought,    suggested  by  t 
fertile  genius  of  his   counsel  in  this  Coui 
but  which   never  entered  into   the  mind 
Coleman  himself.     If  he   was    neither  pi 
prietor  nor  tenant  of  the  land,   Yie  waa  u 


(a)  Rev.  Code,  vol.  1.  p.  198. 

(b)  2  Hen.  &  Mnnf.  p.  870. 


(c)  Rev.  Code,  vol.  I,  p.  108. 

(d>  1  lost.  157.  b. 

(e)  Rev.  Code.  vol.  1,  p.  197,  c.  105,  ^  ^  ^ 
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interested  in  the  controversy,  and  there- 
fore, ought  not  to  have  meddled  with  it. 
Yet  we  find  him  in  every  stage  of  the  pro- 
ceedings, appearing  by  his  attorney,  or  in 
person,  and  opposing  every  step  taken  by 
Moody ;  but  never  on  the  ground  that  he 
was  not  himself  interested  in  the  point  in 
dispute.  If,  indeed,  that  had  been  the  case, 
he  would  have  had  no  right  to  appeal  from 
the  order,  according  to  the  decision  of  this 
Court  in  the  case  of  Sayer  v.  Grymes.(a) 

But,  if  the  question  be  doubtful  from  the 
record,  we  have  proved  his  possession  by 
the  copy  of  the  will,  and  by  parol  evidence, 
which,  in  cases  of  this  sort  is  always  ad- 
mitted. 

According  to  the  will,  even  if  the  legal 
estate  was  not  in  Ck>leman,  not  being  ex- 
pressly devised  to  the  executors,  the  pos- 
session was ;  for  he  was  the  only  person 
who  had  a  right  to  hold  the  land,  and  keep 
it  together  until  the  end  of  the 
9  *two  years;  there  being  no  devise  of 
the  land  tO  any  other  person.  He  was 
to  receive  the  profits,  and  be  accountable 
for  them,  towards  the  payment  of  debts  and 
legacies,  and  finally  to  sell  the  land  and 
divide  the  money  among  the  distributees. 
He  was  therefore  certainly  as  much  to  be 
considered  in  possession,  as  an  executor  or 
administrator  of  a  person  dying  after  the 
first  day  of  March,  (b) 

As  to  the  second  point,  the  clerk's  men- 
tioning in  the  writ  the  height  to  which 
Moody  wished  to  raise  his  dam,  certainly 
could  not  have  the  effect  of  limiting  the 
Jury  in  their  inquiries.  Their  being  di- 
rected to  inquire  what  damages  would  re- 
sult from  a  height  of  15  feet  2  inches,  did 
not  preclude  them  from  examining  the  sub- 
ject in  other  aspects  also,  and  stating  if 
they  thought  proper,  the  comparative  ad- 
vantages and  disadvantages  of  that  and 
other  degrees  of  elevation.  But,  in  fact, 
the  clerk  acted  correctly  in  mentioning  the 
height  of  the  dam ;  because,  in  so  doing, 
he  submitted  to  the  Jury  the  true  point  in 
dispute,  as  was  evident  from  the  notice,  ac- 
cording to  which,  no  doubt,  the  motion  was 
made;  though  in  his  concise  manner  of  en- 
tering the  order  of  Court  in  the  minute- 
book,  he  did  not  express  that  circumstance 
in  the  order.  The  same  thing  is  proved  by 
all  the  subsequent  proceedings,  and  by  the 
conduct  of  Coleman  himself,  who  should 
have  moved  to  quash  the  writ  of  ad  quod 
damnum,  if  it  had  issued  incorrectly;  but 
never  made  such  a  motion,  and  ought  not 
to  be  permitted  to  make  it  now  at  this  late 
stage  of  the  controversy. 

The  third  objection  is  a  strange  one  in- 
deed !  It  amounts  to  this,  that  the  power 
of  the  Jury  is  superior  to  that  of  a  positive 
law  ;  that  their  finding  that  all  the  damages 
(which  can  only  signify  all  the  damages  es- 
timated by  them)  amounted  to  fifty  dollars, 
could  prevent  the  proprietor  of  the  land 
from  recovering,  in  an  action,  for  other 
damages  not  foreseen  nor  estimated  by 
them ;  notwithstanding  the  act  of  Assem- 
bly declares  that  such  action  shall  be 
maintainable.  The  law  does  not  direct  the 
jury  to  state  separately,  (like  items  in  an 
account,)  damages  for  every  inconvenience 


(a)  1  Hen.  &  Munf.  p.  408. 
<b)  Hi 


which    maif 


on 

the 


;h    mav  arise   from   erecting 

10  dam ;  bat  *a  general  finding  of  the 
aggregate  amount  of  damages,  is  al- 
ways considered  as  sufficient:  neither  was 
it  necessary  in  this  case,  to  mention  the 
value  of  the  three  acres  of  land  which  would 
be  overflowed ;  as  it  is  to  value  the  acre  laid 
off  for  the  abutment  of  a  dam. 

The  fourth  point  is  not  more  tenable  than 
the  last.  That  no  person  appeared  to  re 
ceive  the  fifty  dollars,  is  easily  explained 
by  the  spirit  of  opposition  manifested  by 
Coleman  throughout;  a  spirit  which  would 
not  permit  him  to  receive  the  money,  for 
fear  of  giving  some  countenance  to  the  mo- 
tion of  his  adversary,  and  which  has  car- 
ried this  apparently  unimportant  dispute 
(to  the  great  expense  and  vexation  of  both 
parties)  through  the  County  and  District 
Courts  up  to  the  Court  of  Appeals. 

As  to  the  circumstance  that  the  jury  took 
a  little  spirit  and  water  at  the  house  of  the 
appellee,  before  they  were  sworn,  and 
after  returning  from  their  very  fatiguing 
service,  (which,  in  both  instances,  was 
done  with  the  assent  and  co-operation  of 
the  appellant, )  the  objection  is  too  captions 
and  trifling  to  be  countenanced  in  these 
enlightened  times,  especially  when  it  ap- 
pears in  evidence  that  the  jury  was  highly 
respectable,  and  far  above  being  iafluenc^ 
by  such  a  pitiful  consideration.  Neither  is 
it  by  any  means  clear  that  the  verdict  was 
in  favour  of  Moody,  the  party  who  treated 
them  with  this  slight  refreshment ;  for  it 
is  proved  that  the  damages  they  allowed  to 
Coleman,  were  more  than  the  value  of  any 
injury  the  estate  he  represented  could  sus- 
tain. 

Upon  the  merits,  the  evidence  clearly 
supports  the  motion,  and  authorises  the 
order  upon  every  ground  of  private  benefit 
and  public  expediency.  But  if  this  were 
doubtfol,  the  concurrent  decisions  of  the 
District  and  County  Courts,  ought  to  be 
sanctioned  here,  as  was  done  in  the  case  of 
Home  V.  Richards,  (c)  In  Noel  v.  Sale,(d) 
also,  the  decision  was  presumed  to  have 
been  right  *'for  reasons  appearing  to  the 
Court"  below,  notwithstanding  those  rea- 
sons were  not  specified  in  the  record. 

11  *Wickham,  on  the  same   side,    said 
there  was  -  no  difficulty  on  the  subject 

of  the  summons,  because  a  trustee  for  the 
payment  of  debts  or  legacies  is  always  con- 
sidered as  in  possession  of  the  legal  estate. 

Nothing  in  the  law  requires  the  Court  to 
make  any  order  about  the  money.  The  en- 
try of  Moody's  offer  to  pay  the  fifty  dollars* 
was  the  act  of  the  clerk,  and  altogether  un- 
necessary. The  maxim  therefore  applies 
that  **  utile  per  inutile  non  vitiatur." 

It  was  also  unnecessary  to  mention  in  the 
writ  of  ad  quod  damnum,  the  proposed 
height  of  tne  dam ;  but  its  insertion  cannot 
vitiate.  Mentioning  fifteen  feet  2  inches, 
bound  only  and  limited  Moody,  but  could 
not  benefit  him.  It  takes  latitude  from 
him  and  promotes  certainty.  No  human 
being  is  injured  by  it  but  the  appellee. 
The  appellant,  therefore,  if  it  was  an  error, 
cannot  avail  himself  of  it. 

The  finding  of  the  Jury  in  this  case  is 
rather   more   special    than    usual.       Their 


Rev.  Code,  vol.  1.  p.  166,  c.  98.  s.  46. 
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mentioniog  the  three  acrea  was  unneces- 
sary, and  as  to  the  damaf^es,  all  the  ver- 
•dicta.  I  have  ever  seen  were  general.  The 
record  cannot  be  a  bar  to  an  action  for  any 
damages  not  foreseen  and  estimated  by  the 
Jury,  because  the  act  of  Assembly  says 
that  it  shall  not  be  a  bar. 

The  attempt  to  overthrow  the  order  of 
Court  on  the  ground  of  misbehaviour  in  the 
Jury,  is  now  too  late,  for  if  any  such*  ex- 
isted, a  motion  should  have  been  made  in 
the  County  Court  to   quash  the  inquisition. 

Taylor.  On  this  point,  this  Court  has 
original  jurisdiction,  as  it  has  appellate  on 
the  other  points  in  the  cause. 

Wickham.  The  objection  then  should 
have  been  made  by  motion,  before  the  hear- 
ing on  the  merits. 

But,  in  fact,  there  was  no   misbehaviour 

in  the  Jury.     Lord  Coke  in  his  commentary 

on  Littleton,  lays  down   many  rules  which 

are    no    longer   in    force,    and   some 

12  which  the  ^liberality  of  modern  prac- 
tice,   has   modified   and  relaxed  from 

their  ancient  strictness.  I  understand  the 
rule  of  law  to  be  at  present,  that  when  a 
Jury  are  sent  from  the  bar,  they  must  not 
clrink ;  but  that  rule  does  not  apply  to  in- 
quest in  the  country.  I  think,  indeed,  if 
that  venerable  Judge  were  now  alive,  he 
would  not  be  so  hard-hearted,  as  to  object 
to  the  moderate  and  necessary  refreshment 
taken  by  the  Jury  in  this  case. 

Hay,  in  reply,  besides  commenting  on 
the  evidence,  observed,  (on  the  points  of 
law,)  '4n  this  case  an  attempt  is  made  to 
deprive  my  client  of  part  of  his  freehold ; 
the  right  to  do  so  is  founded  not  on  the 
common  law,  but  the  act  of  Assembly. 
The  proceedings  ought  therefore  to  be 
strictly  conformable  to  the  act.  My  client 
owns  the  land  at  present  by  purchase  under 
the  will;  but  the  record  ought  to  shew  that 
he  was  tenant  or  proprietor  when  he  was 
summoned. 

''It  is  contended  that  the  Court  shall  be 
presumed  to  have  done  right,  until  the  con- 
trary appears.  But  here  the  contrary  does 
appear.  The  act  requires  the  tenant  or 
proprietor  to  be  summoned,  but  Coleman 
was  summoned  only  as  executor  and  trus- 
tee. Suppose  a  notice  was  given  to  the 
person  entitled  in  remainder,  either  vested 
or  contingent,  would  it  be  sufficient?  And 
where  is  the  substantial  difference  between 
such  a  notice  and  this?  That  the  proof  of 
every  thing  essential  to  the  applicant's  ob- 
taining leave  to  erect  the  mill,  ought  to 
appear  in  the  record  itself,  and  not  by  tes- 
timony aliunde,  is  evident  from  the  cases 
of  Richards  v.  Home,  2  Wash.  36,  and 
Martin  v.  Beverley,  MS.  in  1805.  In  those 
cases  the  several  applicants  for  mills,  being 
owners  of  the  lands  on  one  side  only,  it  was 
decided  to  be  necessary  to  state  on  the 
record,  that  the  bed  of  the  water-course  be- 
longed to  the  applicant  or  to  the  common- 
wealth, and  all  other  evidence  as  to  that 
point  was  rejected.** 

[Here  Judge  Tucker  asked    Mr.    Hay,    if 

the  actual  tenant  had,  in  reality,  no  notice, 

whether   he    might    not   yet   sue  for 

13  ^damages,     or   abate   the    nuisance? 
Mr.  Hay  answered  that,   according  to 

Mr.  Munford's  doctrine,  that  the  County 
Court  must  be  presumed  to  have  done  right, 


the  tenant  could  neither  sue  nor  abate  the 
nuisance ;  and  he  doubted  himself  whether 
he  could  with  safety  abate  the  nuisance 
until  the  proceedings  were  reversed,  though 
he  might  have  his  action  on  the  case.] 

2.  Does  the  law  authorise  the  clerk  to  in- 
sert the  height  of  the  dam  in  the  writ  of  ad 
quod  damnum?  The  party  might  have  been 
content  with  a  dam  not  so  high,  yet  the 
clerk  confined  the  Jury  in  their  inquiries, 
to  a  dam  of  that  precise  height. 

3.  The  point  as  to  the  money  has  been 
misunderstood,  by  Mr.  Wickham.  The 
County  Court  shewed  by  that  entry,  that 
they  did  not  consider  Coleman  as  th«  tenant 
or  proprietor,  and  indeed  were  not  informed 
what  person  held  the  land  in  either  charac- 
ter, otherwise  they  would  have  directed  the 
money  to  be  paid  to  such  person. 

4.  The  Jury  certainly  contemplated  other 
damages  than  those  resulting  from  the 
lands  being  overflowed.  If  an  action  should 
be  brought  for  any  damage  not  foreseen 
or  estimated  by  them,  it  may  be  said, 
upon  the  words  of  this  inquest,  that  the 
Jury  estimated  that  damage,  the  words 
being  broad  enough  to  cover  all  possible 
damages.  The  onus  probandi  ought  not  to 
lie  upon  any  body ;  the  whole  of  the  dam- 
ages estimated,  and  for  what,  ought  to  ap- 
pear in  the  inquest. 

It  is  said  that  the  principle  upon  which  a 
verdict  is  set  aside  for  the  Jurors'  drink- 
ing, does  not  apply  here;  but  this  is  a 
mere  dictum.  One  fact  appears  in  evidence, 
that  a  change  in  the  inquest  after  it  was 
first  written  was  proposed ;  but  objections 
gradually  lost  their  force  as  liquor  began  to 
operate ;  and  no  change  was  made. 

Another  fact  in  the  record  is  worthy  of 
observation.  It  does  not  appear  that  the 
writ  of  ad  quod  damnum  was  executed  by  a 
sherifp  or  his  deputy :  no  name  of  any  sort 
is  subscribed  to  the  return,  and  the  clerk's 
declaration,  that  the  inquisition  was  re- 
turned by  the  sheriff,  does  not  obviate  the 

difficulty. 
14  *The    law    concerning    sheriffs,  (a) 

requires  the  under-sheriff  to  subscribe 
the  name  of  his  principal,  as  well  as  his 
own,  to  all  official  returns  made  by  him ; 
but  here  he  appears  to  have  subscribed  only 
in  the  capacity  of  witness  to  the  signatures 
of  the  Jurors.  The  force  of  this  objection 
is  not  impaired  by  the  third  section  of  the 
act  concerning  mills,  requiring  the  inquest 
to  be  made  and  sealed  by  the  Jurors  only. 
I  admit  there  is  no  necessity  for  the  sheriff 
to  sign  it,  but  he  ought  to  return  it  accord- 
ing to  law ;  and  the  return  being  defective, 
ought  to  be  quashed.  The  doctrine  is  ex- 
plicitly stated  in  Bac.  Abr.  tit.  Sheriff, 
let.  H.  that  the  deputy-sheriff  must  always 
act  in  the  name  of  the  sheriff.  It  is  only 
by  virtue  of  our  act  of  Assembly,  that  he  is 
authorised  to  use  his  own  name ;  and  this 
act  being  in  alteration  of  the  common  law, 
must  be  strictly  followed  by  the  deputy,  or 
his  returns  are  illegal. 

In  answer  to  the  new  point  made  by  Hay, 
Munford  contended,  that  it  did  sufficiently 
appear  that  the  writ  of  ad  quod  damnum 
was  executed  by  a  deputy-sheriff.  In  an- 
other part  of  the  record  John  G.  Baptist  is 
mentioned    as   deputy   of   William  G.  Bap- 

(a)  Rev.  Code,  vol.  1.  p.  133,  c.  80.  s.  2& 


4  HEN.  &M. 


Virginia  RspoRts,  Annotated. 


IS-17 


tist,  sheriff;  and  the  aame  of  John  G.  Bap- 
tist is  subscribed  to  the  inquest.  He  has 
also  been  examined  as  a  witness  before  this 
court,  and  has  stated  on  oath  that  he  was 
the  deputy-sheriff  who  attended  the  Jury. 
True  it  is,  in  his  signature  he  did  not  style 
himself  deputy-sheriff,  nor  annex  the  name 
of  his  principal:  but,  if  this  was  a  neglect 
of  duty,  the  only  consequence  is,  that  he  is 
liable  to  a  penalty,  not  that  the  inquest 
ought  thereupon  to  be  quashed,  (a)  But 
this  subject  may  be  viewed  in  another 
light :  the  record  expressly  states,  that  the 
inquest  was  returned  by  the  sheriff  to  the 
Court ;  and  Mr.  Hay  has  no  right  to  contra- 
dict the  record.  The  clerk  has  only  omitted 
to  copy  the  signature  to  the  return,  which 
doubtless  was  indorsed  on  the  writ  of  ad 
quod  damnum;  probably  thinking  it  suffi- 
cient to  certify  the  fact  that  such  return 
was  made,  without  copying   the   sig- 

15  nature  into  the  ^record.     Neither  was 
it   necessary    to    insert    it,    unless    a 

question  had  been  made  concerning  it.  If 
in  fact  the  writ  was  irregularly  executed  or 
returned,  a  motion  to  quash  the  inquest 
should  have  been  made,  and,  if  overrtkled, 
the  point  should  have  been  reserved  by  a 
bill  of  exceptit>n8. 

But,  if  this  objection,  that  the  sheriff's 
return,  as  written  by  himself,  ought  to  ap- 
pear in  the  record,  should  be  thought  ma- 
terial, its  utmost  effect  would  be  to  induce 
the  Court  to  award  a  writ  of  certiorari  to 
supply  the  omission. 

Wickham  observed,  it  was  the  general 
practice  of  clerks  in  making  out  records, 
not  to  insert  the  return  itself,  with  the 
signature  of  the  sheriff,  but  merely  to  ex- 
press it  in  general  terms. 

Hay.  Mr.  Wickham  is  unquestionablv 
mistaken  as  to  the  practice.  The  signature 
of  the  sheriff  to  his  return  on  the  writ  is 
always  certified  by  the  clerk  where  the 
judgment  is  by  default. 

Wickham.  Even  admitting  Mr.  Hay  to 
be  right  in  this  position,  the  order  in  this 
case  does  not  resemble  a  judgment  by  de- 
fault: for  Coleman  was  heard  by  his  coun- 
sel, and,  after  an  argument  on  the  merits, 
the  decision  was  against  him. 

Friday,  May  26. 

JUDGE  TUCKER.  The  first  exception 
taken  to  the  proceedings  in  the  County 
Court  is,  that  the  summons  to  shew  cause 
against  erecting  the  mill  was  directed  to 
Thomas  Coleman,  executor  and  trustee  of 
Thomas  Rowlett,  deceased;  whereas  the 
law  requires  the  summons  to  be  issued  to 
the  proprietor  or  tenant  of  the  lands  located, 
or  found  liable  to  damage.  There  are  two 
answers  to  this  objection. 

The  first  is,  that  the   original   notice   of 

the  intended  application  for  leave   to  build 

a    mill,    is    directed    to   Coleman  as  acting 

trustee    and    executor,    &c.    and    re- 

16  cites,  that  **he  *hath  lands  above  the 
said  place  on  the  said  stream,    vested 

in  him  in  trust  for  certain  purposes,''  Ac. 
The  second  is,  that  Coleman  appeared,  in 
consequence  of  the  summons,  and  contested 
the  petitioner's  right,  on  the  ground  of  in- 
convenience and  injury  to  himself;  thereby 
admitting  himself  to  be  the  proprietor  or 
tenant.     And,  having  taken    no   exception 


(a)  Rev.  Code,  vol.  1,  p.  128.  c.  80,  s.  86. 


to  the  summons  on  the  ground  now  taken, 
he  cannot  do  it  in  this  Court;  this  case 
coming  within  the  reason  of  the  rule  at 
common  law,  that  appearance,  and  pleading 
to  the  action  cures  all  defects  in  the  process. 

The  second  objection  is,  that  the  clerk 
had  in  the  writ  of  ad  quod  damnum  takes 
upon  himself  to  state  the  precise  height,  to 
which  it  was  proposed  to  raise  the  mill- 
dam.  This,  however,  was  pursuant  to  the 
original  notice,  and  was  perfectly  right. 
The  Jury  were  not  to  inquire  to  what  height 
it  was  necessary,  for  the  petitioner's  pur- 
poses, to  raise  the  dam,  but  what  injury 
would  ensue  to  others,  if  he  were  permitted 
to  raise  his  dam  so  high. 

The  third  objection  is,  that  the  Jury  have 
said  that  a  dam  of  the  proposed  height  will 
in  their  opinion  * 'overflow  three  acres  of 
land  belonging  to  the  estate  of  Thomas 
Rowlett,  deceased,  together  with  all  other 
damages,  to  the  value  of  fifty  dollars,"  Ac 
And  that  this  finding  will  operate  as  a  bar 
to  a  recovery  against  him  for  any  other 
damages  hereafter.  This  must  depend  upon 
circumstances.  For  the  law  declares  that 
neither  the  inquest  of  the  Jury,  nor  the 
opinion  of  the  Court  shall  bar  any  prosecu- 
tion or  action,  which  any  person  would 
have  had  in  law,  other  than  such  injuries 
as  were  actually  foreseen  and  estimated  by 
the  Jury.  Suppose  it  should  happen  that 
six  acres  of  land,  Instead  of  three  acres, 
should  be  overwhelmed:  or  that  any  house, 
office,  garden,  or  orchard  on  the  premises, 
should,  in  fact,  be  injured  or  overwhelmed 
thereby.  Would  this  return  upon  the  in- 
quisition bar  an  action  in  such  cause? 

The  fourth    objection    is,  that  several  of 
the  Jury,  perhaps   the  whole,   drank  ardent 
spirits  at  the  house  of  the  petitioner, 
17        *before   they   proceeded   upon  the  in- 
quisition, and  again   before  the  same 
was    completed  and  signed  by  them. 

The  purity  of  the  trial  by  Jury,  and  more 
especially  the  incorruptibility  of  jurors, 
are  subjects  of  supreme  importance,  in  a 
country  whose  constitution  declares,  that 
that  mode  of  trial  ought  to  be  held  sacred. 
And  I  am  of  opinion,  that  the  same  jealous 
vigilance  ought  to  be  exercised  in  cases  of 
inquest  of  office,  as  in  trials  at  commou 
law.  The  reason  is  even  stronger.  The 
latter  are  had  under  the  eye  of  a  Court  of 
Justice,  which,  if  it  observes  any  thing  im- 
proper in  the  conduct  of  a  Jury,  will  imme- 
diately set  aside  the  verdict.  Inquests  of 
office  are  taken  in  pais ;  the  superin tend- 
ance of  the  sheriff  may  not  always  be 
adequate  to  the  prevention  or  discovery  of 
improper  practices.  No  kind  of  bribe,  or 
other  evil  practice,  so  soon  finds  its  way  to 
the  head,  as  intoxicating  liquors.  Our  act 
concerning  roads  (ed.  1794,  c.  19),  prohibits 
a  juror,  on  pain  of  being  discharged  from 
the  inquest,  and  immediately  imprisoned 
by  the  sheriff,  from  taking  any  thing  of 
meat  or  drink  from  any  person  whatsoever, 
from  the  time  they  come  to  the  place  until 
their  inquest  be  sealed.  The  act  for  re- 
moval of  the  seat  of  government  to  this 
place  contains  a  similar  provision,  (May, 
1779,  c.  21,)  and  both  appear  to  me  to  have 
been  dictated  in  the  true  spirit  of  the  com- 
mon law,  and  of  consummate  wisdom  and 
foresight.    The  omission  of  a    similar  pro- 
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vision  in  the  act  concerning  mills,  probably 
proceeded  from  the  opinion  of  the  legisla- 
ture, that  a  repetition  of  such  a  provision 
in  every  act  authorising  an  inquest,  was, 
upon  the  principles  of  the  common  law, 
unnecessary,  as  being  implied  in  all  cases 
of  the  kind.  In  the  present  case,  the  fact 
is  not  denied;  on  the  other  hand,  Mr.  Cole- 
man was  present,  and  is  not  only  said  to 
have  consented  that  the  jurors,  who  were 
assembled  at  a  late  hour  of  the  day  in  the 
month  of  July,  should  partake  of  the  slight 
refreshment  set  before  them,  (a  quart  de- 
canter of  spirits  brought  out  to  a  company 
of  twenty  or  five  and  twenty  persons  as- 
sembled at  the  petitioner's  house, )  but  set 
them  an   example,    by  taking  a  glass 

18  *of  spirits  and   water  himself,  before 
they   set   out  to  view  the    lands.     No 

other  impropriety  of  conduct  seems  to  be 
chargeable  to  the  Jury,  until  they  had 
agrreedon  their  report.  They  ate  and  drank 
at  the  petitioner's  house,  either  before  or 
immediately  after  the  inquisition  was 
signed,  which  was  some  time  after  night, 
Mr.  Coleman  staying  with  them  and  par- 
taking of  the  same  refreshments,  and 
staying  afterwards  all  night.  These  cir- 
cumstances afford  a  strong  apology  for  all 
that  happened.  Yet  I  am  afraid  of  shak- 
ing great  and  fundamental  principles.  I 
dread  the  effect  of  the  precedent,  should 
we  decide  that  they  may  in  any  case,  ex- 
cept absolute,  unavoidable  necessity,  be 
departed  from.  No  line  is  so  easy  to  define 
as  a  strait  one ;  and  if  the  least  departure 
from  that  be  permitted,  it  will  be  difficult, 
if  not  impossible,  to  draw  one  capable  of 
application  in  all  cases  of  this  nature.  On 
these  grounds,  I  am  inclined  to  think  we 
ought  (for  the  sake  of  avoiding  what  may 
operate  a  dangerous  precedent)  to  set  aside 
this  inquisition :  though  I  am  well  satisfied 
with  the  judgment,  both  of  the  County 
Court  and  the  District  Court,  upon  every 
other  ground. 

JUDGE  ROANE.  Upon  a  thorough  con- 
sideration of  the  testimony  in  this  cause,  I 
am  of  opinion  that  the  appellee  ought  to 
have  leave  to  raise  his  dam  according  to  the 
prayer  of  his  petition.  If,  however,  the 
testimony  were  doubtful,  I  should  certainly 
respect  the  concurring  judgments  of  the 
County  and  District  Courts,  tribunals  sit- 
ting in  the  neighbourhood,  as  was  done  by 
this  Court  in  the  case  of  Home  v.  Richards, 
2  Call,  507. 

As  to  the  objections  taken  to  the  regularity 
of  the  proceedings,  9one  of  them,  in  my 
view,  are  important. 

The  inquisition  having  found  that  dam- 
ages would  be  done  to  the  estate  of  Thomas 
Rowlett,  deceased,  it  became  the  duty  of 
the  Court  to  issue  a  summons  to  the  tenant 
or  proprietor  thereof.  The  Court  ordered 
one  to  be  issued  to  Thomas  Coleman,  wno 
is  also  stated  therein  to  be  ^*  trustee  and 
acting   executor  of  Thomas   Rowlett, 

19  deceased.'*     *Coleman    appeared  and 
contested  the   motion   on  the  merits. 

After  this,  we  are  not  at  liberty  to  say 
without  any  evidence  to  that  effect,  (and 
thus  convict  the  County  Court  of  error  in 
issuing  the  summons  to  an  improper  per- 
son,) that  he  was  not,  in  fact,  the  tenant 
or  proprietor  of  the  land  within  the  meaning 


of  the  act.  He  might  have  been  so,  the 
description  given  to  him,  of  **  trustee  and 
executor,"  notwithstanding. 

As  to  the  notice  given  to  him  by  Moody, 
in  that  character,  in  the  first  instance,  it 
was  mere  supererogation,  and  consequently 
will  not  affect  his  rights. 

With  respect  to  the  objection  to  the  writ 
of  ad  quod  damnum,  in  that  it  confines  the 
Jury  in  their  estimation  of  damages  to  the 
height  of  fifteen  feet  two  inches,  the  an- 
swer is  that  the  writ  corresponds  in  this 
respect  with  the  real  application  to  the 
Court,  and  being,  besides,  beneficial  to  the 
opposing  party,  cannot  be  objected  to  on 
this  ground  by  him. 

As  to  the  objection  to  this  inquisition  on 
the  ground  that  the  Jury  drank  some  spirits 
and  water  at  the  cost  of  the  appellee;  while 
I  heartily  join  with  the  Judge  who  preceded 
me  in  wishing  to  keep  the  jury-trials  as 
pure  as  possible,  and  also  think,  with  him, 
that,  in  general,  the  same  necessity  for 
circumspection  equally  holds  in  relation  to 
inquisitions  of  office  which  are  held  in  pais 
and  out  of  the  sight  or  control  of  a  Court  of 
Justice,  I  must  be  permitted  to  say  that 
nothing  shewn  in  evidence  in  this  case 
ought  to  impeach  the  present  verdict.  At 
the  same  time,  also,  that  I  readily  make 
the  foregoing  admissions,  I  do  not  agree 
that  all  the  rigid  doctrines  of  the  ancient 
common  law  in  respect  to  eating  or  drink- 
ing by  a  Jury,  and  which  are  laid  down  in 
relation  to  perhaps  a  short  trial  in  a  com- 
fortable jury-room,  equally  apply  to  the 
laborious  duties  required  by  an  inquisition 
in  the  country,  where,  from  the  necessity 
of  the  case,  the  jurors  must  have  a  reason- 
able refreshment.  We  must  not  be  governed 
by  the  letter  of  the  rule  under  every  possible 
state  of  things,  but  take  a  more  liberal  and 
enlarged  view  of  the  circumstances. 
20  *I  presume  it  will  not  at  this  day  be 
contended,  that  in  this  laborious  serv- 
ice the  jurors  might  not  have  refreshed 
themselves  at  their  own  expense :  but  we  are 
to  consider  the  case  as  it  is,  where  the  re- 
freshment was  furnished  by  one  of  the  par- 
ties. In  considering  this  case,  we  must 
recollect  that  the  Jury  in  question  was  not 
acting  in  a  populous  city  where  they  might 
have  got  refreshment  at  their  own  cost,  and 
where  a  partv  could  from  no  motive,  except 
an  interested  one,  have  furnished  it  at  his 
cost.  The  jurors  summoned  on  this  in- 
quisition and  perhaps  most  of  them  rode 
many  miles  that  day ;  there  was,  probablv, 
no  public  house  near,  from  which  refresh- 
ment could  have  been  obtained;  the 
weather  was,  probably,  very  hot;  and 
therefore  a  kind  of  necessity  existed  for  the 
appellee's  offering,  and  their  accepting, 
the  trivial  refreshment  now  made  the 
ground  of  opposition  to  the  verdict.  The 
character  for  hospitality  of  our  countrymen, 
too,  ought  not  on  this  occasion  to  be  en- 
tirely lost  sight  of.  That  circumstance, 
perhaps,  taken  in  connection  with  the  real 
necessity  of  the  case,  furnishes  a  clew  for 
the  offer  in  the  present  instance  very  dis- 
tinct from  any  view  to  corruption  on  the 
part  of  the  appellee.  If  the  terms  of  the 
act  concerning  roads  has  expressly  inhibited 
all  kinds  of  refreshment  to  the  Juries  who 
are  acting  upon  them,  notwithstanding  the 


possiDie  narasnipB  wnicn  may  resuii  tnere- 
from  to  the  jurors,  the  omission  to  insert  a 
similar  provision  in  the  act  respecting:  mills 
leaves  those  cases  on  the  footing  of  the 
common  law ;  in  applying^  the  provisions  of 
which,  however,  we  must  adapt  them  to  the 
circumstances  of  the  case,  and  so  as  to  efFect 
a  reasonable  and  substantial  compliance 
therewith,  rather  than  a  literal  one.  So 
far  as  the  provisions  of  the  statute  are  ex- 
press and  imperious,  let  them  prevail ;  but, 
as  to  any  case  not  embraced  by  it,  let  such 
case  be  considered  independently  of  its 
provisions. 

I  need  not,  however,  consider  the  present 
case  in  a  general  point  of  view.     The  tes- 
timony   in   the  cause  shews,    abundantly, 
that     Coleman    consented     that    the    Jury 
should  take  some  refreshment,  and  set 

21  them  the  example.  We  *do  not  sit 
here  to  lay  down  mere  abstract  prop- 
ositions, but  to  administer  justice:  and 
shall  we  set  aside  a  verdict,  in  favour  of  a 
man  who  is  proved  to  have  deliberately  and 
freely  waived  the  objection  which  his  coun- 
sel long  after  may  think  proper  to  set  up? 
We  are  in  the  habit,  every  day,  of  disre- 
garding errors  which  are  beneficial,  or  not 
injurious  to  parties,  or  to  which  they  have 
bound  themselves  not  to  object.  On  this 
ground,  and  referring  particularly  to  the 
testimony  in  the  cause  in  support  of  this 
part  of  my  opinion,  I  must  think  the  ver- 
dict in  the  present  case  ought  not  to  be 
impeached,  and  that  the  judgment  ought  to 
be  affirmed. 

JUDGE  FLEMING.  The  only  difference 
in  the  opinion  of  the  Court,  arises  from 
the  circumstance  of  the  Jury  having  taken 
a  little  refreshment  of  spirits  and  water,  in 
the  first  instance,  before  they  were  im- 
panelled and  sworn,  and  after  they  had 
finished  their  examination  and  were  on 
their  return  towards  the  house,  they  took  a 
drink  of  grog;  (says  Baptist,  the  sheriff;) 
and  after  returning  to  the  house,  they  re- 
ported their  verdict,  and  whilst  he  and  the 
surveyor  were  writing  the  inquisition,  they 
took  some  spirits  and  water;  but  neither 
the  sheriff  nor  Mr.  Quie  (another  respectable 
witness  who  spoke  of  these  circumstances) 
saw  any  thing  like  intoxication  in  either  of 
the  jurors. 

Although  the  law,  in  order  to  preserve 
the  purity  of  trials  by  Jury,  (justly  con- 
sidered as  one  of  the  chief  excellences  of 
our  constitution)  has  inhibited  jurors  from 
taking  either  meat  or  drink,  or  even  the 
use  of  fire  or  candle,  whilst  consulting  of 
their  verdict,  which,  says  Lord  Coke,  some 
book  call  an  imprisonment, (a)  those  rules 
are  more  strictly  observed  in  England  than 
they  are,  or  ought  to  be,  in  this  country, 
where  the  habits,  manners  and  genius  of  our 
people  are  widely  different.  Though  here, 
I  should  be  far  from  countenancing  or 
tolerating  embracery,  or  any  thing  that 
might  tend  to  corrupt  or  bias  the  minds  of 
a  Jury;  but  in  the  case  before  us  nothing 
of  the  kind,  to  my  mind,  appears;  and  I 
am  persuaded    that  the  appellee    had 

22  *no  sinister  object   in   view,    in  pro- 
ducing  the    spirits  spoken   of  in  the 

evidence,  but  was  actuated  merely  from  a 
motive    of    hospitality    and    kindness,    for 


(a)  Ck).  Lltt  227,  b. 


wnicn  our  citizens  are  generally  oistin- 
guished:  and  I  am  the  more  confirmed  in 
this  opinion,  from  the  circumstances  of  his 
caution  in  consulting  the  appellant,  (the 
only  person  to  be  affected  by  the  verdict  of 
the  Jury, )  who  readily  gave  his  assent,  and 
set  an  example  himself,  by  taking  a  drink 
of  grog  before  either  of  the  jurymen ;  and 
it  is  laid  down  in  Co.  Litt.  125,  b.  **that  all 
defects  in  convening  or  in  the  qualifications 
of  the  jurors,  are  aided  by  consent  of  par- 
ties; for  the  rule  herein  is,  that  omnis 
consensus  tollit  errorem."  If,  then,  the 
consent  of  parties  takes  away  error  in  the 
qualifications  of  jurors,  I  can  perceive  no 
good  reason  why  such  consent  should  not 
take  away  the  error  of  their  taking  a  little 
refreshment  in  a  hot  summer's  day;  bnt 
the  taking  such  refreshment  before  thej 
were  impanelled  and  sworn,  is  not  pro- 
hibited by  the  strict  law  in  England; 
which,  however,  is  admitted  to  be  the  law 
here  also. 

On  this  view  of  the  case,  then,  I  am  of 
opinion,  that  the  verdict  was  un<x>mipt, 
and  ought  to  be  sustained,  and  tliat  the 
judgment  of  the  Court  below  ought  to  be 
affirmed. 

By  a  majority  of  the  Court,  (absent  JUDGB 
LYONS,)  the  judgment  of  the  District 
Court  was  affirmed ;  JUDGE  TUCKER  dis- 
senting on  the  point  of  the  refreshment 
taken  by  the  Jury,  only. 
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*Ambler  and  Wife  v.  Norton . 

April,  1800. 


Dower  —  CoiMtnictloii     of     Statnte— Johitiiro  —  Hov 

Pleaded. -<k)n8traction    of   the     term    averment 
in    the   act   of  Assembly,    relating    to    dover: 
also  how  a  joiDtnre  made  by  deed  or  will,  in  Ue^ 
of  dower  should  be  pleaded  and  proved. 
I.  demo— Joloture-4iiteiitlon— How    Aeoertataed,*- 
Under  the  II th  section  of  that  act«  (1  Bev.  Code 
p.  171.)  any  estate  conveyed  by  deed  or  will  for  a 
wife's  jointure,  in  lieu  of  dower,  thooffh  not  so 
expressed,  may  be  averred    to   have   been  so 
intended,  and  parol  or  other  evidence  dehon 
the  deed  or  will,  is  admissible  as  to  the  reUtlTc 
situation  of  the  parties,  and  circnmstances  of 
the  testator,  from  which  such  Intention  may  be 
inferred, 
a.  Pleedioff-Wills.-in  pleading,  it  is  not  necessary 
to  set  forth  the  whole  of  a  will,  bat  only  the  sub- 
stance of  so  much    thereof,  as  relates  to  the 
point  in  question. 


•Dower— Jointure— faitentloB— How  Aaoertaliied.— Is 

constrninff  a  will  to  ascertain  whether  a  provision 
in  it  is  intended  by  the  testator  as  in  lien  of  dower 
and  in  determining  whether  it  be  a  Jointure,  the 
situation  of  the  testator  and  the  circumstances  sur- 
rounding him  when  he  wrote  the  will,  may  be  looked 
to  by  the  court,  Tracey  v.  Shumate,  2S  W.  Va.  4», 
citinff  the  principal  case. 

The  principal  case  is  cited  in  this  connection  in 
Dlzon  v.  McCue,  U  Qratt.  540:  Jarrett  r.  Johnson.  11 
Qratt.  886. 

Same— 3«me— Barring  Dewer— Beqneat  of  Penonelty. 
—A  widow  cannot  be  barred  of  her  dower  by  a  de- 
vise of  an  estate  for  years,  nor  can  any  provisio!i 
made  by  her  husband's  will  in  personal  estate,  ac- 
cepted by  her.  bar  her  dower  in  real  estate.  Wlsc> 
ley  V.  Findlay.  8  Rand.  801.  372.  The  court  said: 
"The  Act  of  1798,  ch.  08,  S  »,  which  declares,  that  un- 
less the  widow  shall  renounce  the  provision  made 
for  her  by  her  husband's  will,  she  shall  have  no 
more  of  his  slaves  and  personal  estate,  than  is  given 
her  by  the  will,  is  confined,  in  express  terms,  to  per- 
sonal property;  and  this  was  decided  in  Blunt  v. 
Gee,  cited  by  Judos  Tuckjeb,  in  Ambler  v.  Xortotk.  4 
lien,  AM.  28." 

See /t>o{-iu><«  to  Blunt  v.  Gee.  6  Call  481. 

But  in  Dixon  v.  McCue.  14  Grait.  668,  it  was  said: 
"We  are  not  precluded  I  presume,  by  the  opinion  of 
the  court  in  that  case  (Wlseley  v.  Findlay,  8  Rand. 
861),  from  Grivinff  to  the  act  a  construction  wbich 
would  make  even  personalty  a  bar  to  dower,  when 


"beinff  seised  In  fee  of  the  premises**  made  the 
jointure,  is  not  a  sabstantial  defect  nor  snffl- 
cient  to  authorize  the  reversal  of  a  judgment  for 
the  tenant,  the  defendant  having  failed  to 
SLssiini  It^as  a  cause  of  dgmurrer^ 
—  "        —Time    *  ■"  *  -        " 


of  Taking  Effect.— In  such 
plea  It  is  not  necessary  to  state  expressly,  that 
the  Jointure  was  to  take  effect  in  possession 
immediately  on  the  death  of  the  husband,  or 
that  it  was  determinable  by  such  acts  only  as 
would  forfeit  the  dower  at  common  law:  it  being 
Incumbent  on  the  demandant  (in  replying)  to 
shew  that  any  intervening  estate  existed,  or 
that  the  jointure  was  subject  to  any  condition, 
other  than  the  law  imposes  on  a  dowress. 
0.  Dower— Jointure— Validity  of— liicuinbraiice«.— It 
is  not  essential  to  the  validity  of  a  jointure,  that 
it  should  be  exempt  from  any  imcumbrance,  by 
judgments,  statutes,  mortgages,  or  bonds;  the 
widow,  if  evicted  of  her  jointure  having  still  a 
right  to  claim  her  dower. 

6.  Same— Some-Blectlon  of  WMow.— if  personal 
property  be  bequeathed,  as  well  as  real  estate 
devised  to  the  widow,  the  whole  of  such  bequests 
and  devises  being  averred  to  be  in  lieu  of  dower, 
her  entering  on  the  real  estate  is  sufficient  to 
shew  her  election  to  take  the  jointure,  and  in 
pleading,  it  is  not  necessary  to  state  that  she 
received  the  personal  property  also. 

7.  Pleading— Jointure— Locality  of  Jointure  Land.— 
In  pleading  a  jointure  in  bar  of  dower,  it  is  not 
necessary  to  specify  the  name  of  the  county  in 
which  the  jointure  land  lies;  provided  the  local- 
ity and  identity  of  the  land  be  described  with 
reasonable  certainty. 

On  the  20th  day  of  October,  1800,  John 
Ambler  and  Catharine  his  wife,  late  the 
wife  of  John  H.  Norton,  deceased,  sued 
out  of  the  clerk's  office  of  the  Winchester 
District  Court,  a  writ  of  dower  against 
George  F.  Norton.  The  count  demanded 
''one-third  part  of,  and   in  a   freehold  of  a 


properly  settled  by  way  of  j  oin  ture.  Th  us,  if  before 
■  naarriage  a  woman  of  full  age  enters  into  articles 
with  her  intended  husband,  by  which  ten  thousand 
dollars  in  stock  are  settled  upon  her  in  lieu  of  dower, 
I  shall  have  no  doubt  it  would  operate  an  absolute 
"bar  under  the  broad  terms  of  our  act,  unless  indeed 
they  shall  be  narrowed  down  by  judicial  legislation. 
See  Ambler  v.  Norton^  4  Hen.  &M.VSL*' 

See  monographic  noU  on  "Dower"  appended  to 
Davis  V.  Davis.  25  Gratt.  567. 

Snme— Prior  Rights  of  Creditors.- To  the  point  that 
the  widow  cannot  take  personal  property  except  in 
snbordlnation  to  creditors,  after  they  are  satisfied, 
and  in  the  mere  character  of  a  distributee,  see  the 
principal  case  cited  in  Lightfoot  v.  Coigin,  5  Munf. 
T2. 

-tOeoeral  Demurrer- Substantial  Defects.— In  Kern 
V.  Zeigler,  IS  W.  Va.  71&,  it  is  said:  "Judob  Roanb,  in 
Ambler  v.  Norton,  4  Hen.  cfi  JV.  2S,  commenting  on  the 
provision  in  the  Code  of  1808,  that  declared,  that  on 
a  gentral  demurrer  the  court  should  not  regard  any 
defect  or  Imperfection,  unless  something  be  omitted 
so  essential,  that  judgment  according  to  law  and 
the  very  right  of  the  case  could  not  be  given,  said: 
*I  am  of  opinion,  that  what  is  substance,  or  not,  is 
to  be  determined  on  every  action  according  to  its 
nature.* 

'*In  applying  the  law  to  each  particular  case,  the 
court  must  determine,  whether  the  objection  is  to 
the  mere  form,  or  to  the  substance,  of  the  declara- 
tion. If  it  is  to  the  form  merely,  since  the  statute 
abolished  special  demurrers,  the  declaration  would 
be  held  good:  but  if  it  is  to  the  substance,  and  there 
is  omitted  $omethinoso  essential  to  the  action  or  de- 
fense, that  judgment  according  to  law  and  the  very  right 
of  the  case  cannot  be  given,  a  general  demurrer  would 
be  sustained." 

The  principal  case  is  cited  in  this  connection  in 
Kennaird  v.  Jones,  9  Oratt.  188. 

See  monographic  note  on  "Demurrers"  appended 
to  Commonwealth  v.  Jackson,  2  Va.  Cas.  601. 

Bill  of  Review— Newly-Dlscovered  Matter— The 
usual  course  is  for  the  defendant  in  a  bill  of  review 
for  newly-discovered  matter,  to  plead  and  set  forth 
the  original  decree,  and  then  demur  to  the  new 
matter  set  up  for  reopening  the  enrollment,  i.  e. 
final  decree;  the  court  then  judges  from  the  face 
of  the  decree  whether  the  new  matter  as  admitted 
by  the  demurrer,  is  suflicient  for  iu  reversal. 
Poole  V.  Nixon,  10  Fed.  Cas.  906,  citing  the  principal 
case. 

See  monographic  note  on  "Bl-ls  of  Review"  ap- 
pended to  Campbell  v,  Campbell,  22  Gratt  640. 


by  metes  and  bounds;  which  they  claim* 
as  the  reasonable  dower  of  the  said  Cath 
rine,  of  the  endowment  of  the  said  John  ] 
Norton,  deceased,  her  late  husband,  where* 
she  or  they  had  nothing,  and  where 
they  complained  that  the  said  George  ] 
Norton  deforced  her,"  &c.  The  tena; 
pleaded,  first,  **that  the  said  John  H.  No 
ton,  or  any  other  person  to  his  use,  was  n 
at  any  time,  during  the  coverture  of  tl 
said  Catharine  with  him,  seised  of  an  esta 
of  inheritance,  in  the  premises  in  the  de 
la  rati  on  mentioned,  or  of  any  part  therec 
and  of  this  he  put  himself  upon  the  cou 
try,  and  the  demandant  likewise."  Se 
ondly,  that  during  the  coverture  aforesai 
viz.     on     the     19th     of    Novembe 

24  n792,  the   said   John  H.  Norton  du 
made    his  last   will     and   testamer 

whereby  he  devised  that  the  said  Catharii 
his  wife,  should  receive  an  annual  incon 
of  1501.  during  her  life,  out  of  the  estate  < 
the  said  John,  and  that  she  should  have  tl 
full  use  of  the  mansion-house,  and  oth 
houses  of  the  said  John,  where  the  sa 
John  did  then  live,  together  with  tl 
ground  on  which  they  stand,  and  the  ga 
den,  stable  and  stable  lot,  during  tl 
life  of  the  said  Catharine;  likewise  the  fr 
use  of  all  the  household  and  kitchen  fti 
niture,  plate,  linen,  pictures,  books,  ca 
riages,  horses,  cattle  and  house-servan 
for  her  life,  and  the  said  John  did,  in  ai 
by  the  said  will,  also  bequeath  to  the  sa 
Catharine,  mulatto  Hannah  and  her  issu 
and  the  said  John  did  afterwards,  to  wi 
on  the  6th  of  January,  1794,  duly  make  ai 
publish  a  codicil  to  his  said  will,  wherel 
he  bequeathed  to  the  said  Catharine,  tv 
hundred  pounds  during  her  life,  in  lieu 
the  one  hundred  and  fifty  pounds  bequeath« 
to  her  in  the  said  will,  and  did  moreov 
bequeath  to  the  said  Catharine,  black  Bet 
and  her  issue ;  and  the  said  John  did  f u 
ther,  on  the  13th  day  of  October,  1795,  du 
make  and  publish  one  farther  codicil  to  h 
said  will,  whereby  he  bequeathed  to  tl 
said  Catharine,  all  the  plate  to  which  1 
was  entitled  on  the  death  of  Mrs.  Ma: 
Prescott;  which  said  will,  and  the  codici 
annexed  thereto,  have  been  duly  proved  at 
recorded  in  the  Court  of  Frederick  Count 
and  are  now  in  full  force;  and  the  sa 
tenant  in  fact  saith,  the  said  several  b 
quests  and  devises,  were  in  lieu  of  the  sa 
Catharine's  right  of  dower  in  the  estate 
the  said  John,  and  that  the  said  Catharii 
did,  after  the  death  of  the  said  John,  ai 
before  the  commencement  of  this  aui 
actually  enter  into  and  occupy  the  greate 
part  of  the  property,  so  as  aforesaid  d 
vised  to  her,  to  wit,  the  mansion-house  ai 
other  houses  where  the  said  John  did  liv 
and  the  stable  and  stable-lot  and  garden,  ai 
hath  ever  since  been  in  the  possessi( 
and  occupation  thereof,  in  lieu  of  her  dow 
aforesaid,  and  this  he  is  ready  to  verify, 
Ac. 

25  *The  demandants  demurred   to   tl 
second  plea   and   averment  of  the  d 

f endant ;  and  set  forth  for  cause  of  demurr 
the  following,  to  wit,  1st.  **Thc  averme 
in  the  said  plea,  is  of  matter  qqI  containt 
in    the  said  will  and  codicils,    ot  either  v 
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them,  or  any  part  thereof,  and  the  tenant 
ought  not  to  aver  any  thing  out  of  the  said 
will  and  codicils;  2d.  The  averment  afore- 
said, is  respecting  matter,  which,  if  it  ex- 
ists, is  matter  of  record,  and  ought  to  be 
verified  by  the  record,  and  is  not  so  verified 
in  and  by  the  said  plea ;  3d.  The  said  plea 
is  otherwise  insufficient,  defective  and 
wants  form."  The  tenant  joined  in  de- 
murrer, and,  upon  argument,  the  District 
Court  adjudged  the  law  to  be  for  the  de- 
fendant. Judgment  was  thereupon  entered 
for  him,  and  the  demandants  appealed  to 
this  Court. 

This  cause  was  argued  at  the  October 
term,  1808,  by  Call,  for  the  appellants,  and 
by  Williams,  for  the  appellee.  On  account 
of  the  numerous  and  important  points  in- 
volved in  it,  the  Judges  took  time  till 
this  term,  to  consider  of  their  judg- 
ment. 

Call,  for  the  appellants,  contended,  that 
the  plea  was  insufiQci«at  on  two  grounds: 
1st.  On  the  merits;  2d.  In  setting  forth 
defectively  the  matter  intended  to  be  relied 
upon. 

As  to  the  merits,  the  question  chiefly 
turn  on  the  meaning  of  the  word  * 'aver- 
ment" in  the  act  of  Assembly,  (a)  which 
ought  to  be  taken  in  the  sense  in  which  it 
.was  generally  received,  both  In  law  and 
equity,  at  the  time  of  passing  the  act. 
According  to  the  authorities,  the  averment 
permitted  is  not  of  any  matter  dehors  the 
will,  but  only  of  its  construction,  or  of  an 
implication  evidently  deducible  from  its 
words,  (b)  because  the  whole  devise  must  be 
in  writing. 

It  is  a  rule  in  pleading,  that  the  legal 
effect  and  not  the  words  only  of  an  instru- 
ment must  be  set  forth.  In  Cooke  v. 
26  *Sims,(c)  the  note  in  writing  which 
contained  a  promise,  was  actually 
set  forth  in  the  declaration ;  yet  the  judg- 
ment was  reversed,  because  the  assumpsit 
(which  was  the  legal  effect)  was  not  ex- 
pressly laid.  In  2  Saund.  97,  c.  the  case  of 
Baker  v.  Lade,'  3  Lev.  291,  is  quoted,  in 
which  the  judgment  was  reversed  in  K.  B. 
because  the  defendant  had  pleaded  the 
words  of  the  deed,  without  stating  to  what 
purpose  he  intended  to  use  them ;  and  other 
cases  to  the  same  effect  are  there  cited. 
When,  therefore,  the  words  of  the  will  are 
not  expressly,  that  the  estate  devised  shall 
be  in  lieu  of  dower,  the  tenant  must  aver 
that  the  estate  was  so  devised,  and  prove 
it  by  the  implication.  Parol  evidence  is 
not  admissible,  except  to  explain  some 
latent  ambiguity,  or  to  prove  a  latent  fact, 
relative  to  the  situation  and  nature  of  the 
estate,  but  not  inconsistent  with  the  words; 
as  in  the  case  of  a  bequest  to  the  testator's 
son  John,  there  being  two  sons  of  that 
name ;  or  of  a  bequest  of  1501.  to  the  wife, 
and  1501.  to  another  person,  where  the  whole 
estate  is  worth  only  2001.  there  the  collat- 
eral tact  of  the  value  of  the  estate,  may  be 
proved  by  parol  evidence ;  because,  if  the 
wife  were  to  have  her  dower  as  well  as  the 
1501.  the  other  legatee  would  be  defeated  al- 
together. 


(a)  Rev.  Code,  vol.  1,  p.  171,  s.  11. 

(b)  1  Cruise's  Dif.  179.  8.  23,  citing  1  Inst.  8d,  b. ;  4 
Co.  Rep.  4.  a. ;  Laurence  v.  Dodwell,  1. 

(c)  2  Call.  89.  874. 


Even  in  equity,  (except  in  such  cases,) 
no  averment  dehors  the  will  is  admitted. 
2  Ves.  jun.  572,  French  v.  Davis;  3  Ves. 
jun.  249,  Strachan  v.  Sutton;  1  Cruise's 
Dig.  203,  citing  3  Atk.8,Tinney  ▼.  Tinney ;  4 
Bro.  Ch.  Cas.  410,  Middleton  v.  Cator;  6 
Ves.  jun.  615,  Gretorex  v.  Carey,  are  clear 
and  positive  authorities  to  this  point. 

Every  statute  should  be  construed  so  as  to 
prevent  mischief,  if  possible.  The  mis- 
chief of  a  different  construction  of  the  act 
now  in  question  would  be,  that  the  statute 
of  frauds  would  be  repealed  as  to  this  case, 
which  would  injure  the  rights  of  a  defence- 
less part  of  the  community ;  and  this,  too, 
without  any  reciprocity  in  the  rule;  for  the 
widow  cannot  by  parol  evidence,  get  more 
than  the  words  give  her.  The  legislature 
could  not  have  intended  to  introduce  so 
great  a  mischief. 

27  *Both  statutes  according  to  my  con- 
struction can    have  effect.     There  is 

also  internal  evidence  in  the  statute  re- 
lative to  dower  of  an  intention  to  conform 
to  the  existing  law ;  for  the  jointure  to  be 
effectual  as  a  bar  to  dower,  must  in  the 
first  place  be  of  real  estate;  2dly.  It  mast 
take  effect  in  the  widow's  own  possession, 
immediately  on  the  death  of  her  husband ; 
3dly.  It  must  continue  during  her  life  at 
least ;  and,  4thly.  Be  determinable  by  such 
acts  only  as  would  forfeit  her  dower  at 
common  law;  in  all  which  respect  our  act 
agrees  with  the  pre-existing  law.  The  fair 
inference  is,  that  the  existing  law  was  in 
the  contemplation  of  the  legislature. 

2.  This  plea  is  defective  in  not  saying 
that  the  husband  was  seised  in  fee,  and 
capable  of  conveying  an  estate  sufficient  to ' 
bar  the  dower.  In  3  Lord  Raym.  151,  the 
pleadings  in  Laurence  v.  Dodwell(d)  are 
inserted ;  and  there  the  husband  is  stated 
to  have  been  seised  *4n  his  demesne  as  of 
fee;"  whereas,  here,  John  H.  Norton  is 
only  said  to  have  been  seised  of  a  freehold. 
In  Dyer,  361,  b. ;  Beamond  v.  Deane.  the 
tenant  having  pleaded  in  bar  an  assign- 
ment of  rent  made  by  himself  to  the  de- 
mandant, on  demurrer,  the  plea  was  held 
to  be  bad,  because  it  did  not  allege  that  he 
was  seised  of  the  land,  Ac.  at  the  time  of 
the  assignment,  and  that  it  could  not  be 
supplied  by  intendment.  Co.  Litt.  303,  b.; 
Plowd.  104,  and  Bac.  Max.  340,  prove  that 
no  implication  can  be  made  for  the  pleader 
in  such  a  case  as  this;  for  if  the  words  of  a 
plea  are  capable  of  two  intendments,  it  mast 
be  taken  most  strongly  against  him  who 
pleads  it. 

3.  Another  defect.  The  plea  does  not  aver 
that  the  devise  was  accepted.  In  Story's 
Pleadings,  358,  such  is  the  form,  taken 
from  a  plea  of  the  late  Lord  Camden.  In 
the  case  from  Lord  Raymond,  the  plea  ex- 
pressly stated  that  the  widow  entered  ''by 
virtue  of  the  devise.'*  But  in  this  case  it 
is  merely  stated  that  she  entered.  The  ia- 
ference  is  as  fair  that  she  entered  tortiously, 
as  that  she  did  so  by  virtue   of  the  devise. 

This    not    being  averred,   the  words 

28  must      be     *taken      most      strongly 
against  the  pleader  according   to  the 

rule  before  mentioned. 

4.  Again;  it   should   have   been    averred 


(d)  Cited  ante,  from  Lutw.  784.  and  also  reported 
1  Ld.  Raym.  488. 
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that  she  took  the  estate,  in  lieu  of  dower, 
by  virtue  of  the  words  of  the  will,  or  by 
virtue  of  some  latent  ambiguity  or  latent 
fact  as  aforesaid.  The  rule  is  that,  where 
a  record  or  will  is  relied  on,  the  verification 
must  conclude  ^*as  in  the  said  recorder  will 
more  fully  appears ;"(a)  and  if  a  latent 
ambiguity  or  latent  fact  is  relied  on,  such 
ambiguity  or  fact  must  be  st>ecially 
stated,  (b) 

5.  Another  objection  is,  the  plea  states 
sundry  things  as  devised  in  lieu  of  dower, 
yet  does  not  say  that  she  accepted  the 
whole,  but  only  the  greatest  part,  to  wit, 
the  mansion-house  and  lot.  Now  the  whole 
was  intended  as  the  bar,  or  nothing.  Her 
getting  a  part  only  was  not  sufficient.  The 
pleader  ought  to  have  shewn  what  became  of 
the  rest.  So,  in  accord  and  satisfaction, 
part     satisfaction     is     not      sufficient,  (c) 

It  may  be  urged  that  this  is  on  a  de- 
murrer; and  that  several  of  these  objections 
which  were  not  assigned  as  causes  of  de- 
murrer, must  be  considered  as  on  a  gen- 
eral demurrer;  but  either  way,  the  effect  is 
the  same;  for  these  exceptions  are  of  the 
gist  and  essence  of  the  bar.  As  to  the 
seisin,  and  as  to  the  acceptance,  each  of 
them  is  an  essential  pivot  on  which  the 
cause  turns.  So,  the  testator  intended  the 
whole  devise,  or  no  part  of  it,  as  a  bar; 
and  it  is  essential  to  shew  that  she  ac- 
cepted the  whole.  If  issue  had  been  taken 
on  this  plea,  and  a  general  verdict  found  for 
the  defendant,  judgment  might  have  bean 
arrested,  because  the  plea  left  every  thing 
in  dubio ;  and  whatever  is  ground  for  a  re- 
pleader, applies  more  strongly,  on  a  de- 
murrer,    against     the      person      pleading. 

Williams,  for  the  appellee.  The  first  ques- 
tion to  be  considered  is,  whether  the  mat- 
ter stated  in  the  plea  is  a  bar  to  the 
appellant's  claitp  of  dower;  2dly.  If  so, 
is  the  matter  sufficiently  pleaded  upon  this 

demurrer? 
29  *1.  The  language  of  the  act  of   As- 

sembly is,  *'If  any  estate  be  conveyed 
by  deed  or  will,  either  expressly  or  by  aver- 
ment, Ac.  The  legislature  certainly  in- 
tended by  this  word  averment,  something 
more  than  was  expressed  in  the  deed  or 
will;  for  otherwise  the  first  part  of  the  sen- 
tence would  have  answered  their  purpose; 
but  they  use  the  term  averment,  an  expres- 
sion which  is  not  to  be  found  in  the  statute 
27  Hen.  VIII.  c.  10,  and  therefore,  if  the  con- 
struction of  that  statute  had  been  such  as 
Mr.  Call  contends,  it  does  not  follow  that  a 
similar  construction  should  be  applied  to 
our  act.  Besides,  the  statute  27  Hen.  VIII. 
speaks  only  of  deeds,  but  our  act  speaks  of 
wills  also.  In  consequence  of  the  silence 
of  the  statute  as  to  wills.  Lord  Coke,  in  his 
commentary  upon  Littleton,  36,  b.  says, 
that  a  gift  by  will,  unless  expressly  in  lieu 
of  dower,  is  not  a  bar;  but  he  admits  that  a 
deed  made  to  the  wife,  or  for  her  use,  and 
excepted  after  coverture,  although  not  ex- 
pressed to  be  in  lieu  of  dower,  is  a  bar, 
and  may  be  so  averred.  This  point  is  also 
settled  in  4   Co.  Rep.  3,  Vernon's  case,  (d) 


(a)  Dyer,  27.  b. 

(b)  Story,  858. 

(c)  1   Bac.  Abr.  (Gwll.  edit.)  48;  Roll.  Abr.  129 
Bum's  Diff.  881. 

(d)  2 Tack.  Black.  137,  note  a. 


So  that,  though  the  words  **by  averment,*' 
are  not  in  the  English  statute,  yet  an 
averment  of  a  matter  not  expressed  in  the 
deed,  was  even  there  allowed.  The  cases 
of  Arnold  v.  Kempstead  and  wife,  (e) 
Villa  Real  v.  Lord  Galaway,(f)  Jones  v. 
Collier, (g)  Wake  v.  Wake,(h)  and  Pearson 
V.  Pearson, (i)  are  all  to  a  similar  effect. 

It  is  objected  by  Mr.  Call  that  in  the 
case  of  a  will,  nothing  can  be  averred  but 
what  can  be  gathered  by  implication  or 
construction  from  the  will  itself,  or  a 
latent  ambiguity.  But,  according  to  his 
own  ideas,  the  legislature  must  be  supposed 
to  have  understood  the  distinction  between 
a  deed  and  will,  established  by  the  British 
authorities  under  the  statute  of  Hen.  VIII. 
and  therefore,  as  our  act  of  Assembly  has 
put  a  gift  by  will  on  the  same  footing  with 
a  gift  by  deed,  those  authorities  must  now 
apply  to  the  case  of  a  will  in  the  same 
manner  as  to  that  of  a  deed. 

He  says,  too,  that  permitting  the  aver- 
ment would  amount  to  a  repeal  of  the  stat- 
ute of  frauds,  which  is  incorporated 
30  *lnto  our  act  concerning  wills,  (k) 
The  second  section  of  that  act  saves  to 
the  widow  her  dower;  and  the  clause  now 
under  consideration  of  the  act  relating  to 
dower,  (passed  the  same  session,)  provides 
that  she  may  have  her  dower,  but  that,  if 
she  claims  as  devisee,  it  may  be  averred 
that  she  was  not  to  claim  dower  also.  Is 
there  any  inconsistency  in  this?  or  can  our 
construction  of  the  latter  clause  operate  as 
a  violation  or  repeal,  of  any  part  of  the 
act  concerning  wills?  She  takes  by  the 
will :  but  the  legislature  says  that,  under 
such  a  state  of  things,  she  shall  be  barred 
of  her  dower  at  common  law ;  provided  it 
appears  that  such  was  the  testator's  inten- 
tion. So,  no  estate  can  pfiss  but  by  deed, 
Ac.  yet  a  consideration  not  expressed  in 
the  deed  may  be  averred.  In  the  case  of  a 
legacy,  too,  it  may  be  presumed  to  be  in 
satisfaction  of  a  debt  due  from  the  testator 
to  the  legatee.  (1) 

In  this  case  the  plea  states,  that  he  devise 
to  her  2001.  to  be  paid  annually  out  of  his 
estate,  and  gave  her  the  mansion-house,  &c. 
which  she  entered  into,  and  has  occupied 
ever  since  his  death,  in  lieu  of  dower.  If 
it  had  been  necessary  to  draw  the  averment 
from  the  will,  his  charging  his  estate  with 
payment  of  annuity,  would  fairly  lie  in 
averment  that  it  was  in  lieu  of  dower.     But, 

2.  It  is  said,  that  the  matter  is  not  suffi- 
ciently set  forth  in  the  plea.  To  this  I 
answer,  that  the  demurrer  is  general,  ex- 
cept as  to  two  causes,  viz.  1.  That  he  avers 
things  out  of  the  will;  2d.  That  the  plea 
respects  matters  of  record,  and  ought  to  be 
verified  by  the  record. 

The  other  objections  made  by  Mr.  Call, 
being  only  matters  of  form,  and  not  hav- 
ing been  mentioned  in  the  demurrer,  he 
cannot  now  avail  himself  of  them,  (m)  The 
averment  is,  that  the  said  several   bequests 


(e)  Ambl.  iW. 

If)  Ibid.  082.  and  1  Bro.  Ch.  Rep.  292.  S.  C. 
(g)  Ambl.  730. 
(h)  3  Bro.  Ch.  Rep.  255. 
(1)  1  Bro.  Ch.  Rep.  292. 
(k)  Rev.  Code,  vol.  1,  p.  100,  c.  92,  8.  1. 
(1)  2  Vern.  498,  Brown  v.  Dawson, 
(m)  6 Bac.  Abr.  (Gwll.  edit.)l404;  Rev.  Code,  vol.  1,  p. 
112.  8.  27. 
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and  devises  were  in  lieu  of  dower,  and  that 
after  the  death  of  the  testator,  she  actually 
entered  and  enjoyed  the  greater  part,  (be- 
ing all  the  real  property  devised, )  and  that 
she  hath  ever  since  been  in  possession 
thereof,  in  lieu  of  her  dower  aforesaid.  If 
this  plea  is  not  snfBciently  formal,  it 

31  certainly  ^contains  the  substance  of 
the  bar,  and    would   have   been   good 

after  verdict,  or  on  a  general  demurrer. 
The  rule  is  that,  where  a  plea  sets  forth 
a  good  bar  defectively,  upon  general 
demurrer  it  will  be  good ;  but,  if  it  sets 
forth  a  defective  title  or  bar,  it  is  other- 
wise. Here  the  real  gist  of  the  bar  is 
the  devise  for  life  in  lieu  of  dower; 
and  this  is  set  forth  substantially.  The 
want  of  a  profert  of  the  will  is  unim- 
portant ;  for  a  will  is  not  such  a  paper  as 
the  law  requires  to  be  pleaded  with  a  pro- 
fert ;  it  being  sufficient  to  set  out  the  sub- 
stance, as  far  as  it  relates  to  the  case.  A 
profert  need  never  be  made  of  a  paper  of 
which  oyer  cannot  be  demanded :  but  oyer 
cannot  be  demanded  of  a  will ;  because  it  is 
in  the  custody  of  the  law,  and  equally  open 
to  the  examination  of  either  party.  Besides, 
in  this  case,  the  averment  is  not  made 
upon  the  will  alone,  but  upon  matter  dehors 
the  will. 

However,  even  admitting  the  plea  to  be 
as  defective  as  Mr.  Call  supposes,  the 
count  is  defective  also ;  for  the  demand  is 
of  the  third  part  of  a  freehold  only ;  whereas 
dower  cannot  be  claimed  except  of  a  free- 
hold of  inheritance,  or  an  inheritance  in 
fee-simple.  The  demandants,  therefore, 
having  committed  the  first  fault  in  plead- 
ing, cannot  have  judgment. 

Call.  There  is  nothing  in  the  exception 
taken  to  the  count ;  as  it  is  conformable  to 
all  the  precedents.  He  referred  to  Booth 
on  Real  Actions^  166;  Coke's  Entries,  176, 
179;  Rastairs  Entries,  229;  Crompton's 
Practice,  316,  and  10  Wentworth's  Plead- 
ings, 157,  163. 

Curia  adv.  vult. 

Saturday,  May  6,  1809.  The  Judges  de- 
livered their  opinions. 

JUDGE  TUCKER.     The   appellants,  one 

of    whom    was     the     widow     of    John    H. 

Norton,  brought  a  writ  of  dower  against  G. 

F.  Norton.     The  count  demands    one- third 

part  of,  and  in  a   freehold,  of  a   cer- 

32  tain  part  or   proportion  of  a  *lot  in 
the    town    of    Winchester,    by    metes 

and  hounds.  The  tenant  pleads,  first,  that 
the  said  J.  H.  Norton,  or  any  other  person 
to  his  use,  was  not  at  any  time  during  the 
coverture,  &c.  seised  of  an  estate  of  inher- 
itance therein,  and  thereupon  issue  was 
joined.  Secondly,  that  the  demandants 
ought  not  to  have  or  maintain  their  action, 
&c.  because  he  says,  that  during  the  cover- 
ture, &c.  the  said  J.  H.  Norton  duly  made 
and  executed  his  last  will  and  testament, 
whereby  the  said  John  devised  that  the  said 
Catharine  his  wife  should  receive  an  a.nnual 
income  of  1501.  during  her  life,  out  of  the 
estate  of  the  said  John,  and  that  she  should 
have  the  full  use  of  the  mansion-house  and 
other  houses  of  the  said  John,  where  the 
said  John,  did  then  live,  (not  saying  where 
or  in  what  county,)  together  with  the 
ground  on  which  they  stand,  and  the 
garden,     stable,     and     stable-lot,     during 


the  life  of  the  said  Catharine ;  likewise  the 
free  use  of  all  the  household  and  kitchen 
furniture,  &c.  for  her  life;  and  the  John 
did,  in  and  by  the  said  will,  also  give  and 
bequeath  to  the  said  Catharine,  mnlatto 
Hannah  and  her  issue;  and  the  said  John 
did  afterwards,  during  the  coverture,  Ac 
duly  make  and  publish  a  codicil  to  bis  said 
will,  whereby  he  bequeathed  to  the  said 
Catharine  2(X)1.  during  her  life,  (not  saying 
by  the  year, )  in  lieu  of  the  1501.  bequeathed 
to  her  in  the  said  will,  and  did  moreover  be- 
queath to  her  black  Betty  and  her  issue. 
And  the  said  John  did  also,  during  the 
coverture,  &c.  duly  make  and  publish  one 
further  codicil  to  his  said  will,  whereby  he 
bequeathed  to  the  said  Catharine  all  the 
plate  to  which  he  was  entitled  on  the 
death  of  M.  P.  which  said  will  and  the  cod- 
icils annexed  thereto,  have,  since  the  death 
of  the  said  John,  been  duly  proved  and 
recorded  in  the  Court  of  Frederick  County, 
and  are  now  in  full  force.  And  the  said  ten- 
ant in  fact  saith,  that  the  said  aeveral 
bequests  and  devises  in  the  said  will 
and  codicils  before  set  forth,  were  in 
lieu  of  the  said  Catharine's  right  of  dower, 
in  the  estate  of  the  said  John,  and  that  the 
said  Catharine  did,  after  the  death  of  the 
said  John,  and  before  the  commence- 
ment of  this  suit  actually  enter  into 
33  and  occupy  *the  greatest  part  of  the 
property  so  as  aforesaid  devised 
to  her,  to  wit,  the  mansion-house  and  other 
houses,  where  the  said  John  did  live,  (not 
saying  where  or  in  what  county, )  and  the 
stable,  Ac.  and  ha'^h  ever  since  been  in  the 
possession  and  occupation  thereof  in  lieu  of 
her  dower  aforesaid,  and  this  he  is  ready  to 
verify,  &c.  and  therefore  prays  judgment, 
&c.  To  this  plea  the  demandants  demurred 
specially;  and  for  causes  of  demurrer 
they  say,  1st.  That  the  averment  in  the 
said  plea  is  of  matter  not  contained  in  the 
said  will  and  codicils,  or  either  of  them, 
or  any  part  thereof,  and  the  said  tenant 
ought  not  to  aver  any  thing  out  of  the  said 
will  and  codicils.  2d.  The  averment  afore- 
said is  respecting  matter,  which,  if  it 
exists,  is  matter  of  record,  and  onght  to  be 
verified  by  the  record^  and  is  not  so  verified 
in  and  by  the  said  plea.  3d.  The  said  plea 
is  otherwise  insufScient,  defective,  and 
wants  form.  The  tenant  joins  in  the  de- 
murrer. 

As  this  is  the  first  case  that  haa  occurred 
in  this  Court,  wherein  a  similar  plea  in  bar 
has  been  pleaded,  since  the  passage  of  the 
act  concerning  dower,  wherein  it  is  enacted, 
among  other  things,  *'That  if  any  estate 
be  conveyed  by  deed  or  will,  either  ex- 
pressly or  by  averment,  for  the  jointure  of 
the  wife  in  lieu  of  dower,  to  take  effect  and 
continue  as  in  the  act  is  expressed,  such 
conveyance  shall  bar  her  dower,"  &c.  I 
shall  enter  somewhat  at  large  into  her  con- 
sideration of  the  questions  arising  upon  this 
demurrer. 

As  to  the  first  of  these  points ;  I  conceive 
that  whatever  averment  might  have  been 
made  in  England,  in  respect  to  a  deed  of 
lands,  as  meant,  or  intended,  to  be  made  in 
satisfaction  of  dower,  may,  since  the  act 
concerning  dower,  ed.  1794,  c.  94,  s.  11,  was 
made,  be  made  in  this  country  in  respect  to  a 
will  as  well  as  a  deed ;  the  intention  and  de- 
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sign  of  that  act,  being  to  put  any  provision 
made  for  the  wife,  by  way  of  jointure,  sub- 
sequent to  the  marriage,  upon  the  same  foot- 
ing* to  all  intents  and  purposes,  whether 
made  by  will  or  deed.  By  the  common  law, 
according  to   the  resolution    in  Leake   and 

Randall's  case,  cited  4  Co.  4,  if  a  man 
34        devised  *land8  to  his  wife  for  term  of 

life,  generally,  it  could  not  be  averred 
to  be  for  the  jointure  of  the  wife,  and  in 
satisfaction  of  her  dower,  for  two  causes: 
1st.  Because  a  devise  implies  a  considera- 
tion in  itself,  and  therefore  a  devise  cannot 
be  averred  to  be  to  the  use  of  another  than 
the  devisee,  if  it  be  not  so  expressed  in  the 
will ;  no  more  can  a  devise  be  averred  to  be 
for  a  jointure  if  it  be  not  expressed  in  the 
will.  But  it  shall  be  taken  for  a  benevo- 
lence. 2d.  The  whole  will  concerning 
lands  ought  to  be  in  writing,  and  no 
averment  ought  to  be  taken  out  of  the 
will,  which  cannot  be  collected  by  the 
words  in  the  will.  But,  if  it  were  ex- 
pressed in  the  will,  that  the  devise  was 
made  in  lieu  and  satisfaction  of  dower, 
the  same  was  good  by  way  of  jointure,  and 
bar  of  dower ;  if  she  accepted  the  same*  4 
Co.  4 ;  Co.  Litt.  36,  b.  And  this  case  was 
cited  and  approved  by  the  whole  court  of  B. 
R.  1  Lord  Raym.  438,  in  Lawrence  v.  Dod- 
well.  In  a  report  of  the  same  case  by 
Latw,(a)  Treby,  Ch.  J.,  said,  if  it  had  been 
said  (in  the  will)  that  the  devise  to  the 
demandant  was  for  her  jointure,  it  had 
been  good ;  and  so,  although  the  word  join- 
ture had  not  been  in  the  will,  if  there  had 
been  other  words  therein  tantamount;  as  if 
it  had  been  said,  that  the  devise  was  for  a 
provision  for  the  wife,  or  other  words  of 
the  like  kind,  so  that  the  intention  of  the 
testator  might  appear  by  the  words  of  the 
will ;  but  no  evidence  out  of  the  will  can  be 
admitted;  for  then,  one  part  of  the  will 
would  be  in  writing,  and  the  other  not: 
parol  discourses  out  of  the  will  are  of  no 
signification,  for  it  must  be  entirely  in 
writing.  And  to  the  same  effect  is  Lord 
Raymond's  report  of  that  case,  who  says, 
that  judgment  was  given  for  the  demand- 
ant by  the  whole  Court;  because  the  aver- 
ment, (in  that  case,)  being  matter  out  of 
the  will,  and  not  contained  in  it,  ought  not 
to  be  allowed,  (b)  And  the  same  rule  as  to 
averments,  I  apprehend,  applies  also  to  a 
deed,  as  well  as  a  will;  the  general  rules  of 
construction   being  the   same,  as   to   both : 

and  therefore  no  implications  can  be 
35        allowed  but  such  as  are  necessary,  *or 

at  least  highly  probable;  and  not 
merelv  possible  implications,  (c)  In  the 
case  of  Tinncy  v.  Tinney,(d)  where  a  bill 
was  brought  in  the  High  Court  of  Chancery 
for  dower,  the  heir  at  law  insisted  that  the 
husband,  in  his  life-time,  gave  a  bond  for 
1,(X)01.  in  trust,  to  secure  to  his  wife  SOOi.  in 
case  she  survived  him,  and  that  it  was  in- 
tended at  the  time  in  lieu  of  dower,  and 
that  she  acknowledged  it  to  be  so,  and 
offered  to  read  evidence  of  her  acknowledg- 
ment. But  Lord  Hardwicke  was  of  opinion 
that  parol  evidence  could  not  be  allowed  in 
that  case,  being  within  the  statute  of  frauds 


(a)  Vol  1,  p.  7>7,  old  ed. 

(b)  1  Ix>rd  Raym.  488;   Vide  8  Lord    Raym.  151, 


and  perjuries,  and  that  a  general  provision 
for  a  wife  was  not  a  bar  of  dower,  unless 
expressed  to  be  so :  but  that  a  bond  to  se- 
cure a  sum  of  money,  for  her  livelihood  and 
maintenance,  had  been  decided  to  be  within 
the  equity  of  the  statute  of  H.  VIII.  of 
jointures.  This  is  perfectly  conformable  to 
the  opinion  upon  the  will,  in  the  case  of 
Lawrence  v.  Dodweil ;  and  since  the  pro- 
visions of  the  English  statute  of  frauds  and 
perjuries  are  ingrafted  into  ours  respecting 
wills  and  conveyances,  the  construction 
ought  to  be  the  same  here  as  there.  Now 
certainly  there  is  no  expression  in  the  will, 
so  far  as  the  same  is  set  forth  in  the  plea, 
by  which  it  can  appear  to  the  Court, 
whether  the  devise  of  the  dwelling-house, 
Ac.  was  intended  to  be  in  satisfaction  of 
dower,  or  not :  for,  if  it  were  so  intended, 
it  ought  to  be  in  satisfaction  .of  her  whole 
dower,  and  not  of  a  part  only.(e)  But  by 
the  terms  of  this  averment,  it  would  appear 
that  the  devise  of  the  house  and  lots  was 
only  in  part  satisfaction.  For  the  words 
are,  ^^and  the  said  tenant  in  fact  saith, 
that  the  said  several  bequest  and  devises  in 
the  said  will  and  codicils  before  set  forth, 
were  in  lieu  of  the  said  Catharine's  right  ojf 
dower  in  the  estate  of  the  said  John ;' ' 
which  shews  that  the  devise  of  the  dwelling- 
house,  &c.  must,  at  law,  be  in  part  satis- 
faction only  and  not  for  the  whole.  And  if 
they  were  in  part  only,  the  devise  thereof 
is  no  bar,  4  Co.  3,  Co.  Litt.  36,  for  a  be- 
quest of  personal  estate  is  no  bar  of   dower 

in  lands,  as  was  adjudged  in  this  Court 
36        in  the  case  of  Blount  *v.  Gee.  (f )     The 

case  of  Eastwood  v.  Vinke,(g)  is  in 
principle  not  unlike  the  present.  A  man 
on  his  marriage  gave  a  bond  to  a  trustee  in 
a  penalty,  conditioned  that  if,  within  four 
months,  he  should  settle  and  assure  freehold 
lands  of  the  value  of  1(X)1.  per  ann.  the 
bond  to  be  void.  The  husband  soon  after 
the  marriage  made  his  will  and  devised  cer- 
tain freehold  and  copyhold  lands,  lying  in- 
termixed, of  the  yearly  value  of  881.  to  his 
loving  wife  and  her  heirs,  and  died  within 
the  four  months.  The  Master  of  the  Rolls 
said  **as  money  and  lands  are  things  of  a 
different  nature,  one  shall  not  be  taken  in 
satisfaction  of  the  other.  Whatever  is 
given  by  a  will  is  prima  facie  to  be  in- 
tended a  bounty,  or  benevolence.  The  de- 
vise of  such  of  the  land  as  is  copyhold 
cannot  possibly  be  taken  towards  satisfac- 
tion of  the  l(X)l.  per  ann.  which  was  to  be 
freehold.  '  Nay,  supposing  the  whole  881. 
per  ann.  were  freehold,  it  would  not  go  to- 
wards satisfaction  of  the  1(X)1.  not  being  so 
expressed :"  and  this  decree  was  aSrmed  by 
the  Chancellor.  The  averment,  therefore, 
is  so  far  from  being  proved  by  the  words 
of  the  will  and  codicils,  that  to  me  they 
seem  to  contradict  it,  in  express  terms. 

But  it  may  be  objected  that  the  bequest 
of  the  annuity  out  of  the  testator's  estate, 
must  be  taken  as  a  devise  of  a  real  estate, 
and  therefore,  coupled  with  the  devise  of 
the  dwelling-house  and  lots,  must  be  in- 
tended, as  a  satisfaction  for  the  whole  and 
not  a  part  only,  of  her  right  of  dower.  To 
this  there  are  several  answers.     1st.  It   is 


where  the  plea  Xn  that  case  will  be  found. 

(c)  3  Black.  Ck>m.  881. 

(d)  8  Atk.  8. 

V  R,  4  Hen  &  M— 51 


E! 


;e)  4  Go.  8,  a. :  Co.  Litt  80.  b. 
f)  Nov.  1. 1806,  MS. 
)  2  P.  Wms.  618. 
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not  averred  that  the  testator  had  lands  to 
that  value,  and  therefore  the  devise  may 
fail.  2d.  It  is  not  shewn  out  of  what  lands 
<if  he  had  any)  the  annuity  should  be  paid; 
l)ut  only  that  it  should  be  paid  out  of  his 
estate;  which  might  be  wholly  personal 
except  this  lot ;  nor  when  it  should  com- 
mence; nor  that  any  power  of  distress  or 
entry  was  given,  in  case  it  should  be  with- 
held; nor  is  it  shewn  whether,  if  he  had 
lands  to  that  value,  he  had  such  an  estate 
therein,  as  that  her  estate  therein  should 
not    be    forfeitable,    or   determinable 

37  *by  such  acts  only   as   would    forfeit 
her  dower  at   the  common  law.     For 

if  he  were  tenant  for  a  hundred  or  a  thou- 
sand years,  of  lands  to  the  value  of  the  an- 
nuity, a  devise  theireof  would  be  no  bar  of 
dower.  So,  if  he  were  tenant  pur  autre  vie, 
or  even  for  several  lives ;  for  peradventure 
the  term  may  expire,  or  be  forfeited  by  the 
actual  tenant's  committinsr  waste,  or  some 
breach  of  condition,  in  deed,  or  in  law, 
without  her  fault,  (a) 

There  is  another  ground  upon  which  it 
may  be  questioned  whether  this  plea  and 
averment  are  so  pleaded  as  that  the  Court 
can  judge  whether  the  devise  is  to  be  taken 
as  a  bar  and  satisfaction  of  dower  or  not. 
By  the  statute  against  fraudulent  devises, 
any  creditor  by  bond  or  other  specialty, 
wherein  the  testator  and  his  heirs  were 
bound,  might  maintain  his  action  of ^ debt 
against  the  heir  and  devisee  jointly,  by 
virtue  thereof.  Now  suppose  a  bond  cred- 
itor were  to  bring  suit  against  the 
widow  upon  the  bond  of  her  husband, 
could  she  plead  in  bar  of  the  demand, 
that  the  devise  to  her  was  in  satis- 
faction of  her  dower,  unless  it  were  so 
expressed  in  the  will?  What  then  is  the 
situation  of  a  widow?  If,  when  she  accepts 
of  a  benevolence  from  her  husband  in  his 
will,  it  may  be  averred  that  it  was  in  bar 
of  her  whole  dower,  (although  not  so  ex- 
pressed or  apparent,)  and  that  she  accepted 
the  same  in  satisfaction  thereof;  the  next 
day  comes  a  creditor  by  bond ;  she  cannot 
aver  that  the  devise  was  in  satisfaction  of 
her  dower,  because  not  so  expresseu  or  ap- 
parent in  the  will,  and  the  creditor  sweeps 
the  devise.  Can  this  be  right,  or  is  it  at  all 
consistent  with  law,  equity  or  moral  jus- 
tice? Again ;  suppose  (as  is  very  common) 
the  testator  shall  have  subjected  his  whole 
estate  to  the  payment  of  his  debts, 
previous  to  any  devise  or  legacy,  therein 
contained,  taking  efiFect ;  could  this  operate 
as  a  bar  of  a  legal  right,  founded  upon  a 
valuable  consideration,  the  marriage? 
Surely  not.  Ought  not  the  will  then  to 
have  been  set  forth  at  large,  and  pleaded, 
with  a  profert  in  curia,  that  the  court 
might  judge  upon  the  whole  of  the  will, 
whether  this  devise  was  such  a  one,  as 
could  operate  as  a   bar  of  dower,  ac- 

38  cording  *to  the  terms  of  our  statute, 
which  are  so  emphatical,  that  I  must 

beg  leave  to  recite  them.  **Also  if  any  es- 
tate be  conveyed  by  deed  or  will,  either  ex- 
pressly, or  by  averment,  for  the  jointure  of 
the  wife,  in  lieu  of  her  dower,  to  take  effect 


in  her  own  possession,  immediately  on  the 
death  of  her  husband,  and  to  continue  dur- 
ing her  life  at  the  least,  determinable  by 
such  acts  only,  as  would  forfeit  her  dower 
at  the  common  law,  such  conveyance  shall 
bar  her  dower  of  the  residue  of  the  lands, 
which  at  any  time  were  her  said  husband's.  -' 
Can  a  devise  after  payment  of  debts,  (b)  or 
a  devise  of  an  estate  by  law,  subject  to  the 
payment  of  debts  by  specialty  ;(c)  or  of  as 
estate  determinable  in  any  manner  during 
the  life  of  the  wife,  by  any  act  which  would 
not  amount  to  a  forfeiture  of  dower  at  the 
common  law,  or  by  any  other  cause,  be 
averred  to  be  in  satisfaction  of  the  dower  of 
the  wife,  unless  the  testator's  intention  to 
that  effect,  be  either  expressed  in,  or  appar- 
ent upon,  the  face  of  his  will?  And,  if 
not,  can  this  Court  decide  the  Questioi)  of 
such  intention,  without  having  the  whole 
will  and  codicils  before  them?  And  if  that 
be  necessary,  ought  there  not  to  be  in  every 
case,  a  profert  in  curia  of  the  will,  or  an 
authentic  copy*  thereof,  that  the  Court 
may,  upon  inspection,  judge  of  the  testa- 
tor's intention,  and  of  the  operation  of  the 
law  upon  the  devise,  taken  with  the  rest  of 
the  will,  as  such  a  satisfaction,  as  the  law 
requires,  to  be  a  complete  bar  of  dowcr?(d) 
Another  objection  to  this  plea  and  aver- 
ment is,  that  it  alleges  that  the  widow  after 
the  death  of  the  husband,  and  before  the 
commencement  of  the  suit,  did  actually 
enter  into,  and  occupy  the  greatest  part  of 
the  property  so  as  aforesaid  devised  to  her, 
to  wit,  the  mansion-house  and  other  houses, 
where  the  said  John  did  live,  (not  saying 
where,  or  in  what  county,)  and  the  stable, 
stable-lots  and  garden,  and  hath  ever  since 
been  in  the  possession  and  occupation 
thereof,  in  lieu  of  her  dower  as  aforesaid. 
Now  these  things  which  are  thus  alleged 
to  constitute  the  greatest  part  (that  is  a 
part  only)  of  the  several  devises  and  be- 
quests before  set  forth,  cannot,  ac- 
39  cording  to  the  authorities  *bcfore 
cited,  be  averred  to  be  in  satisfaction 
of  the  whole ;  consequently,  the  entry  into, 
and  occupation  of  that  part,  could  not  oper- 
ate as  an  acceptance  thereof,  in  satisfaction 
of  the  whole.  Because  this  part*  the  man- 
sion-house, &c.  is  the  only  real  estate  de- 
vised to  her ;  all  the  rest,  for  aaght  that 
appears  to  the  contrary,  being  merely  per- 
sonal estate,  and  therefore  no  satisfaction. 
Again ;  the  entry  into,  seisin,  and  occupa- 
tion of,  the  mansion-house,  with  the  stable 
and  garden  thereto  belonging,  are  matters  of 
fact,  which  ought  to  have  been  so  pleaded 
and  averred  as  that  a  trial  of  those  facts 
might  have  been  had.  But  it  is  no  where 
in  the  plea  or  averment  mentioned,  wherCt 
or  in  what  county  those  premises  lie;  so 
that  there  is  no  venue  laid.  This  appean 
to  me  to  be  a  substantial  defect  in  the  plea, 
f^or  by  our  law,  until  dower  shall  be  as- 
signed to  a  widow,  it  shall  be  lawfnl  for  hex 
to  remain   and  continue  in   the    mansion- 


(b)  vide  Ck>.  LltL  M,  a.:  4 Rep.  66.  a. 


(c>  4  Rep.  66,  a. 

(d)  v  -   - 


(a)  4  Ck>.  Vernon's  case:  3  Bro.  Cb.  851,  Foster  v. 
Cook:  6  Ves.  Jan.  615:  4  Bro.  Ch.  518,  Carnthera  v. 
Caruthers;  Rev.  Code,  vol.  1,  p.  171,  c  94,  s.  11:  8  Bro. 
Ch.  255.  Wake  v.  Wake. 


Vide  Lawrence  v.  Lawrence,  1  ESq.  Ca.  Abr.  Si9: 
1  Lord  Raym.  488.  S.  C:  8  Bro.  ParL  Ca.  48S.  S.  C: 
Incledon  v.  Nortbcote,  8  Atk.  480:  Boynton  v.  Boyn- 
ton,  1  Bro.  Ch.  446;  French  v.  Davis,  S  Vea.  jun.  S?: 
Foster  v.  Cook,  8  Bro.  Ch.  847:  Vlllareal  v.  Lord 
Qalway,  Ambler,  682.  1  Bro.  Ch.  802,  S.  GL;  Pearson 
V.  Pearson,  Ibid.  801;  Harg.  Ca  Litt.  866,  In. 
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house,  and  the  messuage  or  plantation 
thereto  belonging,  without  being  charge- 
able to  pay  the  heir  any  rent  for  the  same, 
any  law,  usage  or  custom  to  the  contrary  in 
any  wise  notwithstanding. "(a)  The  law 
then  gave  her  a  right  to  remain  and  con- 
tinue in  the  mansion-house,  &c.  whether 
devised  to  her  or  not ;  or  whether  accepted 
by  her  in  satisfaction  of  her  dower  or  not, 
until  such  time  as  her  dower  (or  full  satis- 
faction for  the  same)  should  be  assigned, 
or  made  to  her.  This  then  being  a  legal 
right,  of  which  she  could  not  be  deprived, 
the  fact  of  the  entry,  and,  in  what  right 
such  entry  was  made,  ought  to  have  been  so 
pleaded  as  to  be  triable  by  a  Jury  of  the 
vicinage.  But  the  mansion-house,  into 
which  the  entry  is  alleged,  not  being  al- 
leged to  lie  in  any  particular  County  or 
place,  the  plaintiff  might  not  be  prepared 
to  repel  the  evidence  which  might  be  offered 
to  prove  the  fact.  For,  if  the  husband 
had  more  than  one  mansion-house,  evi- 
dence might  be  offered  of  an  entry  into 
one,  as  well  as  another;  so  that  the  plain- 
tiff might  be  unable  to  meet  it.  And  I  hold 
it  to  be  an  invariable  mazim  in  pleading, 
that  every  substantive  plea  in  bar,  in 
which  any  new  matter  of  fact  is  al- 
40  leged,  affirmatively,  and  without  ♦ref- 
erence to  any  matter  of  fact  before 
alleged  in  the  pleadings,  must  be  pleaded  so 
as  that  an  issue  in  fact  may  be  made  and 
joined  thereon;  or,  in  other  words,  that 
there  must  be  such  circumstances  of  time 
and  place  alleged,  as  constitute  a  venue  in 
law,  otherwise  such  plea  is  substantially 
bad.(b)  If  a  special  justification,  or  other 
matter  pleaded  in  bar,  be  local,  the  defend- 
ant must  plead  it  in  the  proper  County 
where  the  matter  arose;  and,  at  the  com- 
mon law,  the  cause  must  have  been  tried 
there;  otherwise  it  was  error. (c)  And  it 
is  a  general  principle,  that  the  want  of  a 
venue  is  only  curable  by  such  a  plea  as  ad- 
mits the  fact  for  the  trial  whereof  it  was 
necessary  to  lay  a  venue:  and,  though  it  is 
aided  after  a  verdict,  in  England,  by  stat- 
ute 16  and  17  Car.  II.  yet  there  is  no  such 
provision  in  our  statute  of  jeofails. 

But,  it  may  be  objected,  that  this  is  a 
special  demurrer;  and  this  omission  to  lay 
a  venue  is  not  assigned  as  a  cause  of  de- 
murrer. I  have  already  said,  the  omission 
to  lay  a  venue  is  matter  of  substance;  and, 
though  it  be  true,  that  a  demurrer  confess- 
eth  all  such  facts  as  are  sufficiently 
pleaded,  matters  not  sufficiently  pleaded  are 
not  admitted  by  a  demurrer,  (d)  And 
though  it  be  also  true,  that  he  that  demurs 
specially  can  take  no  advantage  of  any 
other  matter  of  form,  than  what  he  hath 
expressed  in  his  demurrer ;  yet  he  may  of 
any  other  matter  of  substance,  (e)  Where 
the  defendant  pleaded  Queen  Elizabeth's 
letters  patent,  (as  the  defendant  in  this 
case  hath  the  will  of  the  husband, )  without 
a  profert  in  curia,  in  bar  to  an  action  of 
trespass,  to  which  the  plaintiff  demurred, 
and  for  cause  of  demurrer,  alleged  that  the 
defendant's  plea  amounted  only  to  the  gen- 


(a)  Rev.  Code.  vol.  1,  p.  170,  c.  94,  s.  2. 

(b)  Co  Lltt  808.  b. 

(c)  1  Saand.  S47.  n.  (1). 

(d)  Hob.  56,  6  Co. «:  Co.  Lltt.  73,  a. 

(e)  10  Co.  88,  Lesrfleld*8  case. 


eral  issue;  judgment  was  given  for  the 
plaintiff  for  this  reason ;  because  there  was 
no  profert  in  curia  made  of  the  letters  pat- 
ent, which  was  matter  of  substance.  Here, 
then,  the  plea  is  substantially  bad,  in  my 
opinion,  not  only  because  there  is  no  venue 
laid,  which  I  hold  to  be  matter  of  substance ; 
but  because  there  is  no  profert  in  curia  of 
the  husband's  will;  (or  of  a    certified 

41  copy   thereof  at   least;)  *but  a    part 
only,  and  not  the  whole  of  the  will  is 

set  forth  in  the  plea ;  so  that  the  Court  can- 
not make  such  a  construction  thereof  as  the 
law  requires,  viz.  that  the  construction  be 
made  upon  the  entire  deed,  or  will,  and  not 
merely  on  disjointed  parts  of  it.  (f )  In  Ver- 
non's case,(g)  where  the  demandant  in 
her  replication  relied  on  the  will  of  her  hus- 
band, we  are  told  that  she  shewed  all  the 
will  in  certain.  And  the  same  oi^ht  to 
have  been  done  here.  Then,  with  respect 
to  the  venue,  as  to  the  entry  into  the  man- 
sion-house, in  the  same  case,  the  tenant 
pleaded,  that  the  husband  was  seised  of 
other  lands  (besides  those  whereof  dower 
was  demanded)  in  the  same  County,  in 
his  demesne  as  of  fee,  and  by  deed  en- 
feoffed certain  trustees  and  their  heirs,  to 
the  use  of  himself  for  life,  and  after  his 
decease  to  the  use  of  the  demandant,  his 
wife,  for  her  life,  Ac,  and  averred  that  the 
said  estate,  limited  for  life  to  the  demand- 
ant, was  for  her  jointure,  and  in  full  satis- 
faction of  her  dower;  and  that  after  the 
death  of  her  husband,  the  demandant  en- 
tered into  the  said  land  so  limited  to  her  for 
her  jointure,  and  agreed  to  the  same.  And 
therewith  all  the  forms  agree;  which  shews 
that  the  laying  the  venue  in  such  a  plea  is 
matter  of  substance:  it  shews,  moreover, 
that  the  state  of  the  husband  in  the  lands 
settled,  or  devised,  ought  to  be  shewn,  that 
the  Court  may  judge  whether  the  estate  of 
the  wife  therein  be  such,  as  is  determinable 
only  by  such  acts  as  would  forfeit  her 
dower  at  the  common  law.  But  the  case  of 
Ilderton  v.  Ilderton,(h)  in  which  to  a  plea 
of  ne  unques  acc.ouple  in  loyal  marriage  it 
was  replied  by  the  demandant,  that  she  was 
married  at  Edinburgh,  in  Scotland,  without 
laying  a  venue  in  England,  and  the  repli- 
cation was  held  good  upon  a  special  de- 
murrer, for  that  cause,  may  be  considered 
as  overruling  the  objection  to  this  plea, 
for  want  of  a  venue.  But  I  am  of  opinion 
it  does  not :  First,  the  fact  of  the  marriage 
was  alleged  to  be  in  another  kingdom ;  to 
which  the  process  of  the  Court  did  not  ex- 
tend. Secondly,  it  was  of  such  a  nature  as 
was  not  triable  by  Jury,  if  alleged  to  have 
taken  place  in  England,  but    by    the 

42  bishop's      certificate.      ^Thirdly,    it 
was  a  collateral    and   transitory  fact, 

which  might  happen  in  any  County,  and 
therefore  the  trial  of  the  principal  matter, 
where  there  was  a  venue  already  laid, 
would  draw  to  it  the  trial  of  this  collateral 
and  transitory  matter.  See  also  Mostyn  v. 
Fabrigas,  Cowper,  176,  177,  with  respect  to 
the  distinction  between  local  and  transitory 
matters.  Fourthly,  that  case  turned  upon 
the  question,  whether  the  practice  in  re- 
spect to  replications,  must   be  governed  by 


(f)  2  Bl.  879. 

(g)  4  Co.  1. 

(b)  SH.Bla.  146. 
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the  same  rules,  as  were  admitted  to  prevail 
in  declarations  and  pleas;  and  the  Court 
held,  that  there  ^ere  no  precedents,  by 
which  the  same  strictness  was  required  in 
replications,  as  in  declarations,  and  pleas 
in  bar. 

After  what  I  have  said  upon  the  first 
point,  and  upon  the  merits  as  connected 
with  it,  I  deem  it  unnecessary  to  say  any 
things  upon  the  second  point. 

But  an  exception  was  taken  to  the  count 
by  Mr.  Williams,  which  at  first  appeared 
to  me  to  contain  great  weight:  to  wit,  that 
the  demand  is  of  the  third  part  of  a  freehold, 
and  not  of  a  freehold  uf  inheritance,  or 
of  an  inheritance  in  fee  simple.  But  the 
case  cited  by  Mr.  Call,  from  Booth  on  Real 
Actions,  166,  Co.  Entries,  176,  179,  Ras 
tail's  Entries,  229,  as  well  as  in  later  books 
of  practice,  (Crompton's  Pr.  316,  10 
Wentworth's  Plead.  157,  163,)  and  the  de- 
cision in  Davenport  v.  Tyrrel,  1  Black. 
Rep.  679,  that  where  a  seisin  is  alleged  in 
pleading,  it  shall  be  intended  a  seisin  in 
fee;  for  that,  in  pleading,  the  larger  estate 
is  always  presumed ;  (which  last  case  I  rec- 
ollect to  have  heard  Judge  Lyons  rely  on, 
in  this  court;)  have  fully  satisfied  me  that 
there  is  nothing  in  that  exception. 

Upon  the  whole  matter,  I  am  of  opinion 
the  demurrer  to  the  plea  ought  to  have  been 
sustained ;  and  consequently  that  the  judg- 
ment of  the  District  Court  ought  to  be 
reversed,  and  the  cause  sent  back  to  be 
tried  upon  the    issue    joined   on    the  first 

43  ^  *jrjDGE  ROANE.  This  is  a  writ 
of  dower  nnde  nihil  habet,  brought  by 
Ambler  and  wife  for  dower  in  a  lot  in.  the 
corporation  of  Winchester,  which  Mrs. 
Ambler  claims  as  of  the  endowment  of  J. 
H.  Norton,  her  former  husband. 
'  The  tenant  pleads  two  pleas:  1st.  That 
the  said  J.  H.  Norton  was  never  seised  of 
an  estate  of  inheritance  in  the  premises 
during  the  coverture;  on  which  issue  Is 
joined;  and,  2d.  That  the  demandants 
ought  not  to  have  their  action,  &c.  because, 
during  the  coverture  aforesaid,  viz.  on  the 
19tb  of  Nov.  1792,  the  said  J.  H.  Norton 
duly  made  bis  will,  whereby  he  devised 
that  the  appellant,  Catharine,  (his  then 
wife.)  should  receive  an  aunual  income  of 
1501.  during  her  life,  out  of  the  estate  of  the 
said  J.  H.  Norton,  and  have  the  full  use  of 
the  mansion-house  and  other  houses  where 
he  then  lived,  garden,  stable,  &c.  during 
the  life  of  the  said  Catharine,  (as  also  va- 
rious bequests  of  personal  property  for  life 
and  in  absolute  property,)  which  will  (with 
two  codicils)  was  duly  recorded  in  the  Court 
of  Frederick,  since  the  death  of  the  said 
John,  and  are  now  in  full  force.  The  plea 
goes  on  to  aver  that  the  several  bequests  in 
the  said  will  and  codicils  mentioned,  were 
in  lieu  of  her  dower,  and  that  she  did,  after 
the  death  of  the  said  John  H.  Norton,  and 
before  the  commencement  of  this  suit, 
actually  enter  into  and  occupy  the  greatest 
part  of  the  property  so  as  aforesaid  devised 
to  her,  viz.  **the  mansion-house,  lot," 
&c.  (stating  all  the  real  property  devised,) 
and  hath  ever  since  been  in  the  possession 
and  occupation  thereof,  in  lieu  of  her  dower 
aforesaid ;  and  this  he  is  ready  to  verify, 
Ac.    To  this  second   plea   the   demandants 


filed  a  demurrer,  stating  as  causes  thereof, 
1st.  *  *That  the  averment  in  the  said  plea  is 
of  matter  not  contained  in  said  will  or 
codicils,  or  either  of  them,  and  that  the 
said  tenant  ought  not  to  aver  any  thing 
out  of  the  said  will  and  codicils;"  and,  2d. 
''That  the  averment  aforesaid  is  respecting 
matter  which,  if  it  exists,  is  matter  of 
record,  and  ought  to  be  verified  by  the 
record,  and  is  not  so  verified  in  and  by  the 
said  plea."     To   this  demurrer  there 

44  is  a    joinder;  and,   on    ^arguing   the 
demurrer,  the  Court  adjudged  the  law 

for   the  defendants;  from  which  judgment 
there  is  an  appeal  to  this  Court. 

The  question  propounded  by  the  first 
cause  of  demurrer,  appears  to  have  been  a 
vexed  question,  perhaps,  in  England,  as  it 
relates  to  wills :  but  the  most  modern  and 
satisfactory  opinion  seems  to  be,  that  where 
the  devise  is  expressed  to  be  in  satisfactioo 
of  dower,  or  such  seems  to  be  the  clear  and 
manifest  intention  of  the  testator,  the  wife 
shall  not  have  both  dower  and  jointure. (a) 
This  doctrine  would  be  undoubtedly  ren- 
dered more  clear  in  favour  of  the  averment, 
since  the  decisions  in  Kennon  v.  M' Robert, 
(b)  and  Shermer  v.  Shermer.(c)  In  those 
cases  it  was  admitted  to  t>e  law,  that  in 
collecting  the  intention  of  the  testator  as 
from  the  will  itself,  the  words  of  the  will 
are  to  be  explained  by  the  relative  sitnatioa 
of  the  parties,  and  circumstances  of  the 
testator;  facts  derived  from  these  sources, 
thus  sanctioned,  in  relation  to  the  con- 
struction of  wills,  may  be  as  imperious  as 
any  expressions  whatsoever,  in  the  will,  to 
import  an  intention  to  substitute  the  joint- 
ure for  the  right  of  dower.  But  the  words 
of  our  act  are  so  clear  and  explicit  as  to 
put  this  matter  entirely  at  rest.  They  are, 
*  4f  any  estate  be  conveyed  by  deed  or  will, 
either  expressly,  or  by  averment,  for  the 
jointure  of  the  wife,  in  lieu  of  her  dower, 
to  take  effect  in  her  own  possession,  im- 
mediately on  the  death  of  her  husband, 
and  to  continue  during  her  life  at  the  least, 
determinable  by  such  acts  only  as  would 
forfeit  her  dower  at  the  common  law,  such 
conveyance  shall  bar  her  dower  of  the 
residue  of  the  lands,  tenements  or  heredita- 
ments, which  at  any  time  were  her  said  hus- 
band's." The  intention  of  the  Legislature 
to  this  effect  is  still  further  manifested 
by  the  provision  contained  in  the  12th 
section,  (not  to  be  found  in  the  statute  of 
Hen.  VIII, )  that  where  any  estate  intended 
to  be  in  lieu  of  dower,  shall,  through  any 
defect,  fail  to  be  a  legal  bar  thereto,  and 
the  widow  shall  demand  dower  also,  the 
estate  limited  to  her  with  intention  to  bar 
dower   shall   thereupon    cease.     This 

45  provision,  taken  in  addition  *to  the 
clear  expressions  of  the  act  as  afore- 
said, puts  the  question  beyond  all  doubt: 
it  adopts  that  equity  which  always  leans 
against  a  double  provision:  it  overrules 
the  grounds  on  which  a  jointure,  unless  so 
expressed  in  the  deed  or  will,  had  been 
held  to  be  no  bar  to  dower,  and  which  in 
3  Bac.  Abr.  712,  are  said  to  be,  (as  they 
are,)    contrary  to   justice;  and    places   the 


(a)  8  Bl.  188,  Christian's  note,  and  other  autiiori- 
Ues. 


(b)  1  Wash.  168. 

(c)  Ibid.  178. 


rcintc*  lu  (lie  ucvisur  }   B<aviu(^      iu  tuc     wixct 

in  case  of  a  jointure  made  during^  the 
coverture,  the  right  to  make  her  election 
after  she  becomes  sole.  While  another 
clause  of  our  act  provides,  that  a  widow 
ezpulsed  from  her  jointure-land  shall  re- 
cover dower  pro  tanto,  the  clause  just  men- 
tioned, on  the  other  hand,  confines  her  to 
dower  only,  where  the  jointure  estate  should 
fail  through  '^anj  defect"  to  be  a  bar 
thereto.  This  expression  **any  defect" 
embraces  a  defect  of  the  want  of  averment, 
as  well  as  any  other,  and  the  whole  case  is 
put  upon  the  ground  of  intention.  If  it  be 
said  that  this  construction  contravenes  the 
spirit  of  the  statute  of  frauds,  the  answer 
is,  1st.  That  the  words  of  the  act  in  ques- 
tion are  express  and  positive;  2d.  That  the 
I^egislature  had  power  as  well  to  depart 
from  as  to  enact  that  statute;  and,  3d. 
That  the  principle  settled,  or  rather  recog- 
nised, in  Kennon  v.  M' Robert,  and  Shermer 
V.  Shermer,  will  suffice  for  every  purpose 
of  the  averment,  and  was  not  considered 
by  the  Court  in  those  cases  as  infringing 
that  statute. 

As  to  the  second  cause  of  demurrer,  the 
demandants  (after  having  complained,  in 
the  first,  that  the  matter  averred  was  not 
contained  in  the  will  or  codicil)  object 
that  the  **averment  aforesaid"  is  of  matter 
of  record,  (meaning,  I  suppose,  by  the 
probate  and  recording  of  the  will,)  and 
ought  to  be  verified  by  the  record.  It  will 
readily  occur  here  that  the  averment  of  a 
matter  not  contained  in  a  will  cannot  be 
proved  .by  the  will:  but,  perhaps,  the  ob- 
jection intended  was,  that  the  will  itself 
should  have  been  set  out  at  large  in  the 
plea.  As  to  this,  it  was  rightly  said  by  the 
appellee's  counsel  that  the  substance  of  a 
will,  as  far  as  it  relates  to  the  case, 
may  be  averred,  and  that  the  whole 
46  *will  need  not  be  set  out  in  the  plea. 
In  Lawrence  v.  Dodwell,(a)  the  will 
was  not  set  out :  it  is  true  indeed  that 
Powell,  Justice,  stated,  as  his  opinion  in 
that  case,  that,  if  any  intent  in  the  devisor 
had  appeared  that  the  devise  was  to  be  in 
bar  of  dower,  the  devise  should  have  been 
pleaded  at  large:  but  this  is  only  the 
declaration  of  a  single  Judge ;  no  decision 
is  found  to  support  it ;  nor  do  the  forms  of 
pleas  bear  out  the  idea  that  it  is  necessary. 

The  causes  of  demurrer  assigned  in  this 
case  being  therefore  incompetent  to  over- 
rule the  plea,  let  us  see  whether  there  are 
any  other  grounds  competent  to  do  it. 

This  case  being  upon  a  special  demurrer, 
we  are  not  to  regard  *'any  defect  in  the 
plea,  except  those  assigned;  unless  some- 
thing so  essential  thereto,  as  that  judg- 
ment according  to  law  and  the  very  right 
of  the  cause  cannot  be  given,  shall  be 
omitted,  "(b) 

Notwithstanding  the  comprehensiveness 
of  the  above  terms,  we  must  have  enough 
in  the  plea  to  enable  us  to  give  judgment 
* 'according  to  law  and  the  very  right  of 
the  cause."  On  this  subject,  I  am  of 
opinion,  that  what  is  substance,  or  not,  is 
to  be  determined  in  every  action  according 


(a)  1  Ld.  Raym.  438.  See  the  pleadiaffs  in  8  Ld. 
Baym.  161. 

(b)  Rev.  Ck>de,  vol.  1,  p.  112,  c.  7d.  s.  27. 


analogous  to  that  adopted  in  relation 
general  verdicts.  In  respect  of  them,  it 
held  that,  although  a  matter  must  have  be 
proved  to  the  Jury,  and  the  general  wor 
of  the  act  of  jeofails(d)  would  seem  to  € 
tend  to  all  such  cases,  yet  that  the  gist 
the  action  must  be  laid  in  the  declaratio 
or  else  a  judgment  thereupon  cannot 
given ;  so,  in  the  case  of  a  plea,  the  g: 
of  the  bar  must  be  stated. 

Under  this  distinction,  I   will  briefly  e 
amine  the  objection    that  the  plea  ought 
have  stated  that  the  testator,  **  being  seis 
in  fee  of  the  premises,"  made  the   jointu 
in  question.     It  is  not   denied   that  this 
the  regular  form  of  pleading :  but  the  que 
tion  is  whether  this  is  indispensable  upi 
a   general  demurrer.     I  have  seen  no  de4 
sion   shewing    that  it  is.     In    this  respe 
the  plea  is  as  ample  as  the  act  under  whi< 
it  is    pleaded.     That  statute  does  n 
47       enact  ***  that  where  one  seised   of  a 
estate  of   inheritance,  Ac.  shall  co 
vey  by  will,"  &c.  but  that  '4f  an  estate 
conveyed  by  deed  or  will,  either  expressl 
or  by   averment,    for  the  jointure,   &c. 
shall  bar    dower,"  &c.    This  provision 
the   act  would  seem  to  determine   what  tl 
gist  of  the  plea  really  is;  and   this  gist 
stated  in  the  plea  in  question. 

When,  in  addition  to  this,  it  is  provid 
by  the  act,  that  if  the  jointress  shall  ev 
be  evicted,  she  shall  recover  her  dower  p 
tanto,  why  may  we  not,  according  to  t 
very  right  of  the  cause,  give  judgme 
against  her,  if  the  averment  be  proved 
admitted  to  be  true?  She  can,  in  no  evet 
be  left  destitute;  and,  in  making  her  elc 
tion  to  accept  the  jointure,  undoubted 
took  into  her  consideration  her  husband 
right  to  the  premises  conveyed  in  jointui 
As  it  must  appear  to  the  Court  that  t 
estate  conveyed  in  jointure  has  the  reqi 
sites  of  the  law,  the  widow,  on  the  otfa 
hand,  is  to  judge  whether  her  husband  w 
capable  to  convey  it. 

Again  it  is  said  that  it  ought  to  appc 
to  the  Court,  that  the  devise  of  the  jointt 
was  to  take  effect  in  possession  immediat< 
on  the  testator's  death,  and  not  after  pa 
ment  of  his  debts.  I  answer  that  nothi 
of  this  is  stated  in  the  plea  in  the  case 
Lawrence  v.  Dodwell,(e)  or  any  otl 
pleadings  that  I  have  seen.  As  to  the  < 
tate  taking  effect  immediately,  that  is  i 
natural  inference  from  the  facts  stated 
the  plea,  (and  which  are  admitted  to 
true  b3'  the  demurrer,)  unless  an  interv< 
ing  estate  had  been  shewn  to  have  be 
limited,  which  ought  to  have  been  she^ 
on  the  part  of  the  demandants;  and  (as 
the  latter  part  of  this  objection)  althou 
a  title  to  dower,  having  relation  to  the  d: 
of  the  marriage,  is  held  to  be  discharged 
judgments,  statutes,  mortgages,  &c.(f)  j 
the  husband  has  no  power  to  exempt  jo; 
ture-lands  therefrom ;  nor  is  such  exempt! 
essential  to  the  validity  of  a  jointure.  ^ 
are    told  by  Blackstone,(g)    that  there  ; 


(c)  5  Bac.  Abr.  404. 

(d)  Rev.  Code.  vol.  1,  p.  112. 

(e)  8  Ld.  Raym.  151. 

(f)  2  Bac.  Abr.  878. 

(g)  2  Bl.  Com.  188. 
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some     advantages    attending     tenants    in 

dower  that  do  not    extend  to  jointresses; 

and    vice     versa.     He     states     them 

48  *particularly.     If  this  exemption  from 
incumbrances,  Ac.  exists   in  favor  of 

dower,  whereas  it  does  not  in  favor  of 
jointures ;  so,  on  the  other  hand,  the 
jointress  finds  an  equivalent  in  her  right 
to  enter  at  once  into  her  jointure-lands, 
and  in  their  exemption  from  forfeiture  for 
treason ;  privileges  which  do  not  exist  in 
relation  to  dower  lands. 

It  is  also  said  that  it  ought  to  appear 
that  the  devise  was  not  clogged  with  any 
condition  whatever,  other  than  such  as  the 
law  imposes  as  a  forfeiture  of  dower.  The 
answer  is,  that  the  plea  sets  forth  an  un- 
clogged  devise  for  life,  which  is  admitted, 
and  it  is  not  shewn  on  the  other  side  to  be 
otherwise. 

Again,  it  is  said,  that  the  jointure-land, 
not  being  solely  (but  only  in  connexion 
with  other  property)  devised  for  the  join- 
ture, is  not  a  satisfaction  for  the  whole 
dower.  In  the  case  of  Lawrence  v.  Law 
rence(a)  legacies  were  coupled  with  the 
jointure-land,  and  did  not  prevent  it  from 
being  held  to  be  an  adequate  bar  to  the 
whole  dower;  as  it  would  have  been  ad 
judged  to  be  if  in  other  respects  the  join- 
ture had  been  held  sufficient.  As  to  its  not 
being  shewn  that  the  widow  entered  into 
more  than  the  real  estate,  she  could  not  do 
so ;  but  her  entering  into  that  shewed  her 
election  to  take  the  jointure. 

It  is  objected  that  the  plea  does  not  state 
that  the  devise  was  accepted  in  lieu  of 
dower.  But  it  does  state  that  the  jointure- 
land  wzs  ** entered  upon"  and  enjoyed  *4n 
lieu  of  dower.*'  In  saying  that  she  entered 
on  such  land,  it  is  conclusive  that  the  wife 
did  not  merely  remain  in  the  mansion- 
house  and  hold  it,  under  the  law,  until 
dower  was  assigned.  Besides;  although 
the  mansion-house  entered  into  was  the 
mansion-house  at  the  date  of  the  will,  and, 
consequently,  the  one  intended  in  the  will, 
non  constat,  for  it  is  not  averred  nor  stated, 
that  it  was  the  mansion-house  at  the  time 
of  the  death  of  the  testator;  and,  if  not, 
the  wife  could  not  have  entered  upon  it  ex- 
cept under  the  will:  she  could  not  have 
remained  therein  under  the  law. 

49  *This  objection,  and  several  others 
of     similar  character,    if    there   was 

otherwise  any  thing  in  them,  would  stand 
interdicted  by  the  eflFect  of  the  special  de- 
murrer filed  in  this  cause. 

Another  objection  is  taken,  however,  by 
the  Judge  who  has  preceded  me,  which 
was  not  taken  at  the  bar ;  namely,  that  the 
County  in  which  the  jointure-lands  lie  is 
not  stated  in  the  plea.  This  objection  may 
be  considered  in  two  points  of  view :  1st. 
That  the  plea  is  alleged  to  be  defective  in 
not  laying  a  venue ;  and,  2d.  In  not  having 
that  particularity  and  certaint)^  which  the 
law  requires  a  plea  to  have.  As  to  this 
last  view  of  the  plea ;  while  it  is  readily 
conceded  that  a  demurrer  admits  the  truth 
of  such  pleas  only  as  are  properly  pleaded, 
(bearing  in  mind  at  the  same  time  the 
effect  resulting  as  to  this  point  from  a 
special  demurrer,)  it  is  a  rule  equally  true 
that  a  plea  need  only  contain    a  reasonable 

(a)  2  Vern.  886. 


certainty  of  time,  place  and  persons. (b> 
It  seems  also  to  be  a  just  rule  on  this 
subject,  that  less  particularity  is  necessary 
in  relation  to  matters  which  equally  lie 
within  the  knowledge  of  the  adverse  party, 
than  in  relation  to  such  as  lie  only  within 
the  knowledge  of  the  party  pleading.  The 
plea  before  us  stands  justified  by  both  these 
rules  of  construction.  The  locality  and 
certainty  of  the  jointure-land  must  have 
been  at  least  as  well  known  to  the  wife  as 
to  the  tenant.  Independent  of  this  consider- 
ation, the  plea,  in  respect  of  certainty,  is 
entirely  sufficient:  it  has  every  datum, 
whence  to  acquire  a  precise  knowledge  of 
the  identity  of  the  land,  except  the  name 
of  the  County  or  Corporation  in  which  the 
land  lies.  It  is  confined  to  land  devised  by 
a  will  of  Nov.  19th,  1792;  and  is  further 
ascertained  by  being  described  as  the 
mansion-house,  &c.  in  which  the  testator 
then  lived.  I  will  ask  cui  bono  insert  tbe 
County  on  the  ground  of  certainty?  Even 
then  we  must  resort  to  the  above  criteria  to 
ascertain  the  land  in  question ;  for  there 
may  have  been  more  than  one  mansion- 
house  within  a  given  County  or  Town:  on 
the   other  hand,  this   plea   referring  to  the 

mansion-house  in  which  the  testator 
SO        lived    *on     the    19th    of    Nov.    1792, 

affords  an  unerring  standard.  There 
is  no  want  of  certainty  therefore  in  this 
plea. 

With  respect  to  laying  a  venae  in  this 
plea,  there  was  no  necessity  for  it.  In 
England,  as  all  writs  emanate  from  tbe 
Court  of  Chancery,  and  the  kingdom  is  di- 
vided into  Counties,  it  is  necessary  to  lay 
a  venue  directed  to  the  Sheriff  of  the 
County  in  which  the  injury  is  supposed  to 
have  been  committed;  and  then  the  trial 
must  be  had  in  the  County  in  which  tbe 
venue  is  laid.(c)  I  mean  not  to  say  at 
present  (as  being  unnecessary)  how  far  this 
doctrine  of  venue  is  applicable  to  this  coun- 
try, owing  to  the  different  organization 
of  our  Courts:  but  having  remarked  the 
above  as  the  true  ground  of  the  doctrine 
on  this  subject,  I  will  test  this  case  by  itt 
on  a  supposition  that  we  were  now  in 
England. 

In  that  country  it  is  held  that  the  laying^ 
a  venue  is  sometimes  substantial  and  some- 
times formal  only.  It  is  substantial  when 
the  action  is  in  rem,  as  in  ejectment;  for 
there  the  Sheriff  must  deliver  possession, 
which  he  could  not  do  unless  the  venue 
was  laid  in  the  proper  County :  but  it  is 
only  formal  where  the  action  is  transitory; 
but  yet  some  County  must  be  laid  to  which 
the  process  must  go  to  bring  a  Jury  from. 
And  this  formal  idea  of  a  venue  is  carried 
so  far  as  even  to  justify  a  fiction  ;  as  where 
a  bond  on  the  face  of  it  was  made  at  Ben- 
gal, it  must  be  stated  to  have  been  made  at 
some  place  in  England  under  a  videlicet. 
These  points  are  laid  down  with  great 
force  and  perspicuity  in  the  case  of  Mostyn 
V.  Fabrigas.  (d)  I  infer  from  this  that  a 
venue  is  not  a  matter  of  substance,  unless 
the  cause  of  controversy  be  local ;  unless 
the  proceeding  be  in  rem ;  in  which  case 
also   the    real   County   is  to  be  laid.    This 
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,_)  8  Bl.  Com.  808. 
|c)  3  Bl.  Com.  278.  S94. 
,d)  Cowp.  178. 
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doctrioe  would  ahew  the  necessity  of  a 
venue  in  the  action  for  the  dower;  for  it  is 
local,  and  the  Sheriff  is  to  deliver  posses- 
sion of  the  land:  but,  in  relation  to  the 
jointure-land,  that  would  equally  bar 
dower,  if  it  lay  in  another  country.  In 
that  case,  if  its  locality  were  mentioned, 
it  need  only  be  mentioned,  by  a  fic- 
tion, to  be  in  Virginia.  As  the  suit 
in  question  is  not  to  recover  the 
51  *jointure-land,  but  the  dower-land, 
and  the  question  concerning  the 
former  comes  in  only  collaterally,  if  a 
venue  were  necessary  in  relation  to  it, 
which  it  is  not,  it  would  be  merelpr  of  the 
formal  and  not  of  the  substantial  kind.  In 
Ilderton  v.  Ilderton,(a)  in  a  replication  to 
a  plea  of  ne  unques  accouple,  in  a  suit 
for  dower  alleging  a  marriage  in  Scotland, 
it  was  held  not  to  be  necessary  to  state  by 
way  of  venue,  even  by  a  fiction,  that  the 
marriage  was  held  in  England.  The  best 
reason  given  for  it  is,  that  the  Court  had 
already  possession  of  the  cause,  and  this 
matter  arose  incidentally;  and  that  the 
want  of  it  could  not  be  taken  advantage  of 
even  on  a  special  demurrer. 

By  the  statute  of  16  Car.  II,  (b)  the  want 
of  a  venue  is  aided  after  verdict.  This 
shews  it  is  not  matter  of  substance;  for  we 
have  often  held  here  (as  I  have  before 
said)  that  a  want  of  substance  going  to  the 
cause  of  action  is  not  cured  by  a  verdict, 
although  the  matter  thereof  must  of  neces- 
sity have  been  given  in  evidence  to  the 
Jury. 

By  the  same  statute,  c.  8,(c)  it  is  en- 
acted, inter  alia,  that  the  ^^want  of  a  right 
venue,*'  and  all  **such  omissions,  variances 
and  defects,  and  other  matters  of  a  like  na- 
ture, not  being  against  the  right  of  the 
matter  of  the  suit,  shall  be  amended  after 
verdict."  This  is  an  express  legislative 
declaration  that  the  want  of  a  venue  does 
not  go  to  the  very  right  of  the  cause. 

When  to  this  we  add,  that  by  our  act  we 
are  not  to  regard  any  defect  or  imperfection 
in  a  plea,  other  than  what  shall  be  specially 
alleged  as  causes  of  demurrer,  unless  some- 
thing, so  essential  to  the  defence  as  that 
judgment,  according  to  law,  and  the  every 
right  of  the  cause,  cannot  be  given,  shall 
be  omitted,  (d)  the  want  of  a  venue  (a  mere 
formal  matter  in  a  case  like  the  present, 
even  in  England)  must  not  impede  a  judg- 
ment. 

The  statute  of  4  Ann.  c.  16, (e)  in  Eng- 
land, (which  is  not  stronger  than  ours  as 
to  the  point  in  question,  and  from  which 
our  act  was  taken,)  expressly  overrules  de- 
fects not  stated  as  causes  of  demurrer, 
**  notwithstanding  such  defect  or  omission 
might  heretofore  be  taken  to  be  mat- 
52  ter  of  *^ substance. "  If,  therefore, 
this  want  of  a  venue  had,  before  our 
act,  been  held  to  be  a  matter  of  substance, 
non  constat  that  it  would  prevail  since  the 
enaction  of  the  statute. 

On  every  ground,  therefore,  I  am  of  opin- 
ion that  there  was  no  necessity  for  laying 
a  venue  in    the   plea   in    question ;  and,    if 


(a)  2  H.  Bl.  Rep.  UK. 
(W  See  7  Bac.  Abr.  49. 

(c)  See  1  Bac.  180.  and  Buller's  N.  P.  824. 

(d)  Rev.  Code,  vol.  1,  c.  112.  8.  27. 

(e)  See  1  Bac.  161. 


there  was,  the  omission  to  do  it  is  not  such 
a  matter  of  substance  as  to  justify  the  de- 
murrer; since  it  was  aot  set  down  as  one 
of  the  causes  thereof. 

My  opinion  is  to  sustain  the  plea,  over- 
rule the  demurrer,  and  affirm  the  judg- 
ment ;  and  not,  by  sustaining  the  demurrer, 
to  give  the  demandants  the  land  if  they 
shall,  on  the  first  plea,  be  able  to  shew  that 
the  testator  was  seised  of  the  land  sued  for 
during  the  coverture.  In  that  case,  when 
we  consider  that  a  jointure  was  made  by 
the  testator,  and  accepted  by  the  appellant 
after  the  coverture,  the  judgment  would  not 
only  give  a  double  provision  to  the  widow,  ' 
but  be  equally  reprobated  by  the  justice  of 
the  case  and  the  law  of  the  land. 

JUDGE  FLEMING.  The  principal  ques- 
tion in  this  case  is,  whether  the  Court  be- 
low erred  in  overruling  the  demurrer  to  the 
defendant's  second  plea,  or  whether  that 
plea,  in  the  form  it  appears  on  the  record, 
was  not,  if  sustained,  a  legal  bar  to  the  de- 
mandant's action? 

In  considering  the  question,  I  shall  briefly 
s^ate  so  much  of  the  plea  as  seems  to  be 
material;  and,  secondly,  state  the  substance 
of  the  demurrer,  and  endeavour  to  apply 
the  law  to  the  case,  as  it  appears  on  the 
record. 

The  plea  is,  that  the  said  John  H.  Nor- 
ton, by  will,  duly  made,  &c.  devised  that 
the  said  Catharine,  his  wife,  should  have 
the  full  use  of  the  mansion-house,  and  other 
houses  of  the  said  John,  where  he  did  then 
live;  together  with  the  ground  on  which 
they  stand;  and  the  garden,  stable  and 
stable-lot,  during  the  life  of  the  said  Cath- 
arine, (and  then  mentions  two  codicils  to 
the  said  will,  by  which  a  considerable  per- 
sonal estate  was  bequeathed  to  her,) 
53  *which  said  will,  and  the  codicils  an- 
nexed thereto,  have  since  the  death 
of  the  said  John,  been  duly  proved  and  re- 
corded, in  the  Court  of  Frederick  County, 
and  are  now  in  full  force;  and  that  the  de- 
vises, &c.  in  the  said  will  and  codicils,  be- 
fore set  forth,  were  in  lieu  of  the  said 
Catharine's  dower  in  the  estate  of  the  said 
John ;  and  that  the  said  Catharine  did,  af- 
ter the  death  of  the  said  John,  and  before 
the  commencement  of  this  suit,  actually 
enter  into  and  occupy  the  said  mansion- 
house,  and  other  houses  where  the  naid 
John  did  live,  and  the  stable,  stable-lot 
and  garden,  so  as  aforesaid  devised  to  her, 
in  lieu  of  her  dower  aforesaid." 

To  this  plea  there  is  a  special  demurrer; 
and  for  causes  thereof,  the  demandants 
shew,  Ist.  **That  the  averment  in  the  said 
plea  is  matter  not  contained  in  the  said 
will  and  codicils,  or  either  of  them,  or  any 
part  thereof;  and  the  tenant  ought  not  to 
aver  any  thing  out  of  the  said  will  and  cod- 
icils. 

2d.  *^The  averment  aforesaid  is  respect- 
ing matter  of  record,  and  ought  to  be  ver- 
ified by  the  record,  and  is  not  so  verified 
by  the  said  plea." 

1st.  With  respect  to  the  first  cause  of  de- 
murrer, it  was  formerly  held  that  a  jointure 
by  deed,  though  not  expressed  to  be  in 
lieu  of  dower,  might  be  averred  to  be 
so;(f)  but  that  a  devise  to  a  wife  for  life, 
cannot  be  averred  to  be  in   satisfaction    of 


(f)  Co.  Lilt.  86  b.,  4  Rep.  8. 
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dower,  ualeas  it  be  so  expressed  in  the 
will,  (a)  Because,  say  the  books,  it  shall 
be  considered  as  a  kindness  and  benevolence 
of  the  testator. 

But  our  act  of  Assemblj,  '* reducing  into 
one  the  several  acts  relating-  to  dower," 
passed  the  6th  Dec.  1792,  places  the  provi- 
sion made  for  the  wife,  bj  deed,  or  by  will, 
on  the  same  ground ;  in  which  it  is  enacted 
(section  11,)  that,  '4f  any  estate  be  con- 
veyed by  deed,  or  by  will,  either  expressly, 
or  by  averment,  for  the  jointure  of  the 
wife,  in  lieu  of  her  dower,  to  take  effect 
in  her  own  possession,  immediately  on  the 
death  of  her  husband,  and  to  continue  dur- 
ing her  life,  at  least,  determinable 
54  by  such  acts  *only  as  would  forfeit 
her  dower  at  common  law,  such  con- 
veyance shall  bar  her  dower  of  the  residue 
of  the  lands,  tenements  and  hereditaments, 
which  at  any  time  were  her  said  hus- 
band's. But,  if  the  said  conveyance  were 
before  the  marriage,  and  during  the  in- 
fancy of  the  feme,  or  if  it  were  made  after 
marriage,  in  either  case,  the  widow  may, 
at  her  election,  waive  such  jointure,  and 
demand  her  dower.*'  And  in  the  12th  sec- 
tion, it  is  enacted,  that,  ^*when  any  con- 
veyance, intended  to  be  in  lieu  of  dower, 
shall,  through  any  defect,  fail  to  be  a  legal 
bar  thereto,  and  the  widow,  availing  her- 
self of  such  defect,  shall  demand  her  dower, 
the  estate  and  interest  conveyed  to  such 
widow,  with  intention  to  bar  her  dower, 
shall  thereupon  cease  and  determine." 

By  this  act,  it  appears  to  be  the  will  of 
the  Legislature,  that  a  widow  shall  not 
have  both  jointure  and  dower,  whether  the 
former  be  by  deed  or  by  will ;  but,  in  cer- 
tain cases,  may  make  her  election. 

The  first  recited  section  shews,  clearly, 
that  where  a  testator,  by  his  will,  makes 
provision  for  his  widow,  intending  (but 
not  expressing  or  declaring)  it  to  be  in  lieu 
of  her  dower,  the  proper  and  only  mode  of 
shewing  it  to  have  been  so,  is  by  averment; 
and  therefore  the  averment  in  the  case  be- 
fore us,  that  the  devises  in  the  will  of 
John  H.  Norton,  to  his  widow,  were  in  lieu 
of  her  dower,  was  proper,  and  no  good 
cause  of  demurrer;  and  the  same  answer 
may  suffice  for  the  second  cause,  *^that  the 
averment  aforesaid  is  respecting  matter  of 
record,  and  ought  to  be  verified  by  the  rec- 
ord, and  is  not  so  verified;"  for  it  seems  to 
me  not  necessary  that  the  averment  should 
have  been  verified  by  the  record ;  the  will, 
in  which  the  devises  averred  to  be  in  lieu 
of  her  dower  were  made,  being  particularly 
referred  to  in  the  plea. 

But  it  is  contended,  that  the  plea  is  faulty 
and  cannot  be  supported,  because  there  is 
no  venue  laid  therein ;  and  it  is  not  stated 
that  the  mansion-house,  &c.  are  situ- 
55  ate  in  the  *town  of  Winchester  and 
County  of  I<*rederick,  or  at  any  other 
particular  place. 

If  we  inquire  into  the  reason  why  laying 
a  venue  is  necessary,  in  pleadings,  where 
the  subject  in  controversy  is  local,  I  con- 
ceive it  to  be,  to  identify  the  subject,  and 
to  prevent  surprise  on  the  adverse  party ; 
and  it  seems  necessary  on  the  part  of  the 
demandant  also,  that  in  case  of  a  recovery, 


(a)  Co.  Litt  38,  b.  4  Co.  4,  Leake  and  Randairs  case. 


process  may  issue  to  the   proper   officer  to 
give  possession  of  the  premises. 

If  I  am  correct  in  this  position,  the  ob- 
ject is  fully  attained  by  the  plea,  in  this 
case;  in  which  it  is  stated,  **that  the  man- 
sion-house, &c.  devised  to  the  said  Catha- 
rine, during  her  life  in  lieu  of  her  right  of 
dower,  in  the  estate  of  the  said  John,  is 
the  mansion-house,  &c.  where  the  said  John 
did  then  live,  and  that,  after  the  death  of 
the  said  John,  and  before  the  commence- 
ment of  this  suit,  the  said  Catharine  did 
actually  enter  into  and  occupy  the  said 
mansion-house,  Ac.  where  the  said  John 
did  live,  and  hath  ever  since  b«^en  in  the 
possession  and  occupation  thereof,  in  lien 
of  her  dower  aforesaid."  The  plea  refers 
to  the  will  of  John  H.  Norton,  '*  proved 
and  recorded  in  the  Court  of  Frederick 
County;"  and,  as  the  law  directs,  that  if 
wills  be  proved  in  a  County  Court,  tfae 
proof  shall  be  in  the  Court  of  the  Conntj 
wherein  the  mansion-house,  or  place  of 
residence  of  the  testator  is,  it  consequentlj 
follows  that  the  mansion-house  of  John  H. 
Norton  was  in  the  County  of  Frederick, 
though  not  stated  to  be  in  the  Town  of 
Winchester,  which  appears  to  me  to  be  as 
complete  a  description  of  the  mansion* 
house,  garden,  stable  and  stable-lots,  as  if 
he  had  added,  **  lying  in  the  Town  of  Win- 
chester," which  I  consider  as  matter  of 
form  merely,  the  substance  having  been 
sufficiently  stated  in  the  plea,  in  which  the 
premises  were  so  particularly  described, 
that  the  demandants  could  not,  I  conceive, 
have  possibly  mistaken  their  identity;  and 
I  am  the  more  confirmed  in  this  opinion,  as 
neither  the  counsel  below,  in  the  demurrer, 
nor  the  able  counsel  in  the  argument 
56  at  this  bar,  *took  the  smallest  notice 
of  the  omission.  And,  in  my  appre- 
hension, the  plea  tendered  a  fair  issue  to 
the  demandants,  on  which  they  might  have 
tried  the  cause  on  its  true  merits,  and  the 
onus  probandi  would  have  been  on  the  de- 
fendant. 

But,  admitting  that  the  omission  would 
have  been  fatal,  had  it  been  alleged  as  a 
cause  of  demurrer,  it  is  now  too  late  to 
make  the  objection;  for,  by  the  act  for 
limitation  ot  actions,  &c.  passed  the  19th 
Dec.  1792,  section  27,  it  is  enacted,  *'that 
where  a  demurrer  shall  be  joined  In  anj 
action,  the  Court  shall  not  regard  anj 
other  defect,  or  imperfection  in  tlie  writ, 
return,  declaration  or  pleading,  than  what 
shall  be  specially  alleged  in  the  demurrer, 
as  causes  thereof ;  unless  something  so  es- 
sential to  the  action,  or  defence,  as  that 
judgment  according  to  law  and  the  very 
right  of  the  cause,  cannot  be  given,  shall 
be  omitted." 

The  question  then  occurs,  whether  there 
is  not  sufficient  matter  stated  in  the  record 
to  enable  the  Court  to  give  judgment  ac- 
cording to  law,  and  the  very  rigtit  of  the 
cause?  and  I  have  no  difficulty  in  saying, 
that  I  am  of  opinion  there  is.  The  de- 
murrer, I  conceive,  admits  the  fact,  that 
the  demandant  Catharine,  under  the  devise 
aforesaid,  entered  into  and  occupied  the 
mansion-house,  garden,  stable  and  stable- 
lot,  &c.  and  hath  ever  since  been  in  the 
possession  thereof;  but  denies  it  to  be  in 
lieu  of  her  dower ;  and  that   the   defendant 
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ought  not  so  to  have  averred  it,  in  Ills  said 
plea,  as  it  is  matter  not  contained  in  the 
8aid  will  and  codicils,  or  either  of  them,  or 
any  part  thereof. 

By  the  act  of  Assembly,  relating  to 
dower,  above  recited,  a  widow  shall  not' 
have  both  dower  and  lands  intended  to  be 
in  lieu  thereof;  and  the  demandant  Catha- 
rine, having  accepted  and  occupied  the 
lands,  mansion-house,  &c.  (wherever  they 
be),  devised  to  her  by  her  late  husband's 
will,  is  not  entitled  to  dower  in  any  other 
of  his  lands  or  tenements;  as  it  ap- 
pears to  me  that  they  were  intended 
57  *to  be  in  lieu  of  her  dower,  though 
not  so  expressed  in  the  will.  I  am 
therefore  of  opinion  that  the  judgment  of 
the  District  Court  ought  to  be  affirmed. 

By  a  majority  of  the  Court,  (absent  JUDGE 
I^YONS, )  the  judgment  of  the  District  Court 
affirmed.  

Nimmo's  Executor  v.  The  Commonwealth. 

Monday,  8th  May,  1809. 
[4  Am.  Dec.  488.1 

I.  Bxecntors—Llablilty— Payment  of  Debts.— An  ex- 
ecutor must,  at  bis  peril,  take  notice  of  a  judg- 
ment affainst  bis  testator,  in  what  Court  soever  It 
may  have  been  rendered :  and  If  be  exbaust  tbe 
assets  by  payinsr  debts  of  Inferior  dignity,  must 
satisfy  sucb  Judflrment  de  bonis  propriis. 

a.  Statnte  of  Llmitatioiis— Nullum  Tempua  Occurrit 
Regl.*— Tbe  EnfiTlisb  maxim,  tbat  "nullum  tempus 
occurrit  regrl,"  baa  been  adopted  in  Virsrinia,  in 
relation  to  tbe  Commonwealtb :  on  wbicb  princi- 
ple it  bas  been  beld.  tbat  tbe  acts  of  limitations  do 
not  extend  to  tbe  Commonwealtb.  in  civil  suits, 
not  founded  on  any  penal  act  expressly  limiUnfr 
tbe  commencement  of  ibe  action. 

3.  Same-Same— No  lengrtb  of  time  can  bar  tbe 
Commonwealtb  from  execution  on  a  judgment  in 
its  favour,  nor  even  render  it  necessary  to  sue 
out  a  scire  facias  to  entitle  it  to  sucb  execution. 

4.  Executors  and  Administrators— Allowances  to.t— 
Executors  and  administrators  ouGfbt  to  be  al- 
lowed, in  tbeir  accounts,  all  reasonable  cbarsres 
and  disbursements  for  tbe  benefit  of  tbe  estate 
tbey  represent:  and  a  reasonable  recompense  for 
their  personal  trouble,  in  preference  to  tbe  claim 
of  any  creditor  of  tbe  decedent.  Tbe  Common- 
wealth's taxes  on  tbe  property  of  tbe  decedent, 
tbe  expense  of  recoverinsr  a  runaway  negro  whose 
value  Is  credited  to  tbe  estate,  money  paid  for  tbe 
bire  of  a  slave  (hired  by  tbe  executor  or  adminis- 
trator) to  make  a  crop  on  tbe  land  of  tbe  dece- 
dent, under  tbe  care  of  tbe  executor  or 
administrator,  tbe  proceeds  of  sucb  crop  beinsr 
credited  to  tbe  estate,  are  reasonable  charges  and 
disbursements. 

5.  equitable  Assets— Proceeds  of  Land  Sold,  t— The 
proceeds  of  the  sale  of  land,  directed  by  the  will 
of  tbe  testator  to  be  sold  for  the  payment  of  his 


^Statute  of  Limitations— Nullum  Tempus  Occurrit 

Rerl.— The  principal  case  bas  been  cited  repeatedly 
in  support  of  tbe  well-settled  rule  that  tbe  statute 
of  limitations  does  not  extend  to  the  commonwealtb 
and  bar  her  rlrbts,  unless  she  is  expressly  named 
in  tbe  sutute.  Saunders  v.  Com..  10  Qratt.  496; 
Levasser  V.  Washburn.  11  Oratt  572;  Commonwealth 
V.  Baldwin,  1  Watts  (Pa.)  55:  Calwell  v.  Prindle,  19 
W.  Va.  852;  Wiuen  v.  SL  Clair,  27  W.  Va.  7fl9;  Ho^e 
V.  Brookover.  28  W.  Va.  810.  Bee  foot-notes  to  Kemp 
V.  Com.,  1  Hen.  &  M.  85;  Birch  v.  Alexander.  1  Wash. 
M.  and  monographic  note  on  ^'Limitation  of  Ac- 
tions" appended  to  HerriUGrton  v.  Harkins,  l  Rob. 
591. 

tBxecutors  and  Administrators— Counsel  Pees.— An 
executor  or  administrator  may  lawfully  pay 
reasonable  counsel  fees  out  of  tbe  assets,  as  part  of 
the  expense  of  administration.  Crim  v.  England, 
46  W.  Va.  480.  83  S.  E.  Rep.  811,  citing  Scbouler. 
Ex*rs,  i  544;  I^indsay  v.  Howerton,  2  Hen.  &  M.  9; 
^immo  V.  Com.,  4  Hen.  dt  M.  57. 

And  if  not  paid  by  htm,  they  may  be  decreed  to 
be  paid  out  of  assets  found  in  bis  bands  unexpended. 
Crim  V.  England,  46  W.  Va.  480,  38  S.  E.  Rep.  810. 
See  monographic  note  on  "Executors  and  Adminis- 
trators" appended  to  Rosser  v.  Depriest,  6  Gratt.  6. 

^Equitable  AsseU.— Where  a  testator  by  his  will 
charges  bis  real  estate  with  his  debts,  the  real  estate 
so    charged  will    be    equitable    assets.    See    tbe 


debts,  are  equitable  assets,  and  should  be  dis- 
tributed among  all  tbe  creditors  pari  passu :  nor 
are  sucb  assets  proper  subjects  for  the  cognisance 
of  a  Court  of  Law. 
6.  Executors  and  Administrators— Ex  Parte  Settle- 
ment of  Account— Evldence.§— It  seems,  tbat 
charges  appearing  to  be  Just  and  legal,  in  an  ex 
parte  settlement  of  an  administration  account,  by 
commissioners  appointed  by  the  (3ourt  which 
granted  the  administration,  and  passed  by  such 
Court,  (tbe  commissioners  haying  reported,  tbat 
vouchers  were  produced  to  Justify  such  charges,) 
are  to  be  received,  prima  facie,  as  evidence  in 
favour  of  tbe  executor  or  administrator;  and 
that  tbe  burthen  of  proof  lies  on  the  party  who 
would  impugn  them. 

At  a  General  Court  holden  on  the  26th 
day  of  April,  1786,  the  Commonwealth  ob- 
tained a  judgment  against  William  Nimmo, 
Sheriff  of  Princess  Anne  County,  for  2081. 
10s.  4d.  for  the  balance  of  the  one  per  cent. 
tax  on  land,  collected  by  him  for  the  year 
1784,  and  311.  5s.  6  l-2d.  for  damages  thereon, 
according  to  law,  amounting  in  the 
58  »whole  to  2391.  ISs.  10  l-2d.  with  inter- 
est thereon  from  the  10th  day  of  Nov. 
1784,  until  payment,  and  costs.  On  the 
12th  day  of  July,  1799,  a  scire  facias  issued 
upon  the  said  judgment  against  James 
Nimmo,  his  surviving  executor,  who  ap- 
peared and  pleaded  ** payment  by  the  testa- 
tor and  fully  administered;"  to  which  the 
Attorney-General  replied  generally.  On 
the  trial  of  these  issues,  which  took  place 
June  13th,  1804,  the  Jury  found  against  the 
plea  of  payment ;  and  also  that  the  defend- 
ant had  goods  and  chattels  of  his  testator 
unadministered  to  the  amount  of  2631.  Is.  8d. 
a  bill  of  exceptions  to  certain  opinions  of 
the  Court  having  been  signed  and  sealed, 
stating  that  the  defendant  to  support  his 
pleas  gave  in  evidence  an  account  of  his 
administration,  settled  by  commissioners 
appointed  by  Princess  Anne  Court,  and  ad- 
mitted to  record.  May  5th,  18(X),  shewing  a 
balance  in  his  hands  of  271.  Is.  1  l-4d.  (the 
items  on  the  debit  side  of  which  account 
consisted  of  funeral  charges,  taxes  paid 
the  sheriff,  **cash  paid  D.  Brown,  for  his 
trouble,  &c.  about  negro  Sancho*  131.  cash 
paid  William  Plume  for  leather,  11.  I7s. 
0  3-4d.  do.  paid  A.  Waike  for  negro  hire,  121. 
8s."  sundry  payments  of  debts  to  bond  and 
simple  contract  creditors;  and  151.  4s.  9d. 
for    the    executor's     commission;    on    the 


principal  case  cited  and  approved  in  Black  v. 
Scott.  8  Fed.  Cas.  514;  McCandlish  v.  Keen,  18 
Gratt.  685. 

The  principal  case  is  cited  in  Jones  v.  Hobson.  2 
Rand.  501,  as  authority  for  the  proposition  that  a 
creditor  cannot  claim  against  jin  executor  the  pro- 
ceeds of  land  in  a  court  of  law. 

SExecutora  and  Adminlstratora— Ex  Parte  Settle- 
ment of  Account— Evidence  —The  principal  case  is 
cited  in  Peale  v.  Hlckle,  9  Gratt.  44.5,  to  the  point 
that  an  ex  parte  settlement  made  by  an  administra- 
tor of  bis  account  as  such  with  the  court  by  which 
he  was  appointed,  is  prima  facie  evidence  of  Its  cor- 
rectness, till  the  contrary'  is  shown.  See  foot-note 
to  Newton  v.  Poole,  12  Leigh  1 12,  and  monographic 
note  on  "Executors  and  Administrators"  appended 
to  Rosser  v.  Depriest.  5  Gratt  6. 

Lien  of  Judgment— Elegit.— The  Hen  on  lands  cre- 
ated by  a  judgment  is  given  by  the  statute  which 
authorizes  an  elegit,  and  the  lien  depends  upon  the 
right  to  sue  out  an  elegit  Bank  v.  Winston.  2  Fed. 
Cas.  743.  citing  Eppes  v.  Randolph.  2  Call  125; 
Nirnmo  v.  Com.,  4  Hen.  A  M.  57.  See  foot-note  to 
Eppes  V.  Randolph.  2  Call  125,  and  monographic 
note  on  "Judgments"  appended  to  Smith  v.  Charl- 
ton. 7  Gratt  425. 

Same— Judgment  in  Favor  of  State.— And  in  support 
of  the  proposition  that  a  judgment  in  favor  of  the 
commonwealth  binds  all  the  lands  of  the  public 
debtor,  see  tbe  principal  case  cited  in  Leake  v.  Fer- 
guson, 2  Gratt.  436. 
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credit  side  the  estate  was  credited  *'by 
cash  of  Maj.  William  Tishburn,  of  Charles- 
ton, by  the  hands  of  Mr.  James  Douglass 
for  negro  Sancho  who  went  off  with  the 
British,  831.  18b.  by  amount  of  a  balance  of 
account  against  Col.  William  Robinson,  51. 
16s.  by  the  amount  of  sales  of  one  hundred 
and  twenty-six  acres  of  land  left  by  the 
wilt  to  be  sold,  at  30s.  per  acre,  1891.*'  and 
by  sundry  sales  of  personal  property  speci- 
fied; the  credits  amounting  altogether  to 
3041. 16s.)  *' whereupon  the  Attorney -General 
gave  in  evidence  an  inventory  of  the  estate 
of  the  said  William  Nimmo,  signed  by  the 
defendant  himself;  (corresponding  exactly 
with  the  credit  side  of  the  above-mentioned 
account;)  and  the  following  memorandum 
annexed  thereto;  * 'Memorandum,  the  other 
personal  estate  of  the  above-named  William 
Nimmo,    including    his    slaves,    was 

59  *sold  in  his  life-time   under  a  vendi- 
tioni  exponas   issued   from  the  office 

of  the  General  Court,  at  the  inntance  of  the 
Commonwealth,  and  a  return  thereof  made 
by  the  Sheriff  of  Princess  Anne,"  **James 
Nimmo,  executor  of  William  Nimmo;" 
''and  moved  the  Court  to  instruct  the  Jury 
that  no  discount  or  credit  ought  to  be  al- 
lowed the  defendant  for  any  item  in  his 
aforesaid  account  of  administration,  except 
for  the  funeral  expenses  and  ; 

alleging  it  appeared  from  the  said  inven- 
tory that  the  defendant  had  notice  of  the 
judgment  in  the  said  scire  facias  mentioned 
before  the  making  of  the  disbursements  in 
the  said  account  mentioned ;  and  alleging 
also  that  the  Commonwealth  was  not  bound 
by  the  statute  limiting  the  emanation  of 
writs  of  scire  facias;  whereupon  the  Court 
did  instruct  the  Jurj'  that  the  defendant 
was  not,  in  this  action,  by  law,  entitled  to 
any  credit  or  discount  for  the  items  excepted 
to  as  aforesaid  by  the  Attorney-General ;  to 
which  opinion  the  defendant  excepted,"  Ac. 

The  judgment  was  that  the  Common- 
wealth might  have  execution  against  the 
defendant  for  the  amount  of  the  former 
judgment,  "to  be  levied  as  to  the  said  2631. 
Is.  8d.  of  the  goods  and  chattels  of  the  tes- 
tator in  the  hands  of  the  defendant  to  be 
administered,  if  so  much  thereof  be  had, 
but  if  not,  then  the  costs  to  be  levied  of 
his  own  proper  goods  and  chattels." 

To  this  judgment  the  defendant  obtained 
a  supersedeas  from  a  Judge  of  the  Court  of 
Appeals;  assigning  in  his  petition,  the  fol- 
lowing errors;  viz. 

1.  '  'That  the  Commonwealth  is  bound  by 
the  statute  of  limitations ;  that  the  scire 
facias  is  therefore  barred ;  and  that  it  was 
the  duty  of  the  General  Court  to  declare  it 
to  be  untenable ;  the  notice  alleged  not  be- 
ing proved;  or,  if  proved,  not  preventing 
the  operation  of  the  said  statute." 

2.  "That  the  taxes  paid  to  the   sheriff  of 
Princess    Anne   for  the  property  of  the  es- 
tate   were     properly    paid;    because, 

60  *otherwi8e    the    Sheriff    might    have 
seized  and  sold  the  property    itself." 

3.  "That  the  sum  of  1891.  arising  from 
the  sale  of  the  land  directed  by  the  will  to 
be  sold,  was  only  equitable  assets;  and,  as 
such,  distributable  pari  passu  among  all 
the  creditors  of  the  testator,  and  therefore 
not  to  be  appropriated  to  the  Common- 
wealth alone." 


4.  "That,  if  the  land  were  even  legal  a«- 
sets,  the  bond  debts  were  entitled  to  a 
share,  since  the  original  judgment  agaiost 
William  Nimmo,  was  prior  to  the  act  of 
Assembly  specially  subjecting  lands  to  the 
judgments  of  the  Commonwealth;  and, 
upon  the  principle  adjudged  in  the  case  of 
Eppes  V.  Randolph,  by  the  Court  of  Ap- 
peals, the  lien  by  elegit  has  been  lost  from 
neglect." 

5.  "That,  by  the  decision  of  the  Court, 
the  very  commissions  of  the  executor  are 
rejected,  after  having  been  allowed  by  the 
Court  of  the  County  of  Princess  Anne." 

6.  "That  the  debit  for  cash  paid  to  D. 
Brown,  'about  negro  Sancho,'  whether  it 
related  to  the  pursuit  of  him,  cure  of  him, 
or  any  other  necessary  purpose  concerning 
him,  was  justly  chargeable  to  the  estate, 
in  preference  to  the  demand  of  the  Com- 
monwealth ;  because  that  debit  was  incurred 
for  the  safety  of  the  property  itself." 

7.  "That  the  money  paid  to  William 
Plume  was  for  a  necessary  expense  of  the 
estate;  and, 

8.  "That  the  negro  hire  of  121.  8s.  was 
also  a  current  expense  of  the  executor, 
while  in  the  management  of  the  estate;  it 
being  a  clear  principle,  that  a  creditor  can- 
not claim  more  than  the  surplus  of  an  estate 
after  defraying  ordinary  expenses." 

The  petitioner  "moreover  conceived  it 
just,  that,  after  his  accounts  had  been  ap- 
proved by  the  usual  tribunal  for  more  than 
four  years,  and  his  vouchers  surrendered, 
and  perhaps  destroyed,  every  item  therein 
which  can,  under  any  circumstances,  be  sap- 
posed  admissible  in  preference  to  the  Com- 
monwealth, ought  to  be  presumed  to  be  sc, 

and  have  a  preference  accordinglj." 
61  ^Randolph,    for    the     plaintiff    in 

error,  said,  that  the  Court  ought  not 
to  have  given  a  general  opinion  that  the 
credits  were  not  to  be  allowed;  because 
that  was  a  matter  of  fact  depending  on  the 
weight  of  testimony,  of  which  "the  Jury, 
and  not  the  Court,  are  exclusively  and 
uncontrollably  the  judges. "(a)  In  support 
of  t  he  first  point  in  the  petition,  he  urged 
the  hardship  of  the  doctrine,  that  a  dor- 
mant judgment  may  be  kept  up  without 
notice  to  an  executor,  and  that,  if  he  ex- 
hausts the  assets  in  paying  debts  by  spe- 
cialty, he  shall  be  compelled  to  satisfy  the 
judgment  out  of  his  own  pocket;  and  coo- 
tended  that  this  scire  facias  was  barred  bj 
the  statute  of  limitations;  relying  on  the 
terms  of  the  act,  (b)  as  sufficiently  general 
to  extend  to  judgments  on  behalf  of  the 
Commonwealth,  and  to  judgments  then  in 
existence,  as  well  as  to  those  of  subse- 
quent date.  If  the  47th  section  of  the  same 
act(c)  prevents  it  from  extending  to  anj 
right  which  had  accrued  prior  to  its  com- 
mencement, we  must  inquire,  whether 
prior  thereto  the  Commonwealth  had  a 
right  of  exemption  from  all  time.  The  act 
of  1778,  c.  2,  s.  4,(d)  did  not  retain  this 
privilege  as  to  judgments  afterwards  ob- 
tained in  the  name  of  the  Commonwealth, 
but  only  as  to  judgments  then  existing  in 
the  name  of  the  King.     Neither  reason  nor 


(a)  1  Wash.  90.  Ross  ▼.  OIU. 

(b)  Rev.  Ck>de,  vol.  1,  c.  76,  s.  6.  p.  108. 

(c)  Ibid.  118. 

(d)  Ch.  Rev.  p.  81. 


other  interpretation.  Tne  clause  in  tne 
fourth  section  applies  only  to  the  execu* 
tions  described  in  the  preceding*  sections, 
as  much  as  if  the  words  *4n  cases  afore- 
said" had  been  inserted;  and  because  it 
was  so  considered,  it  has  not  been  trans- 
planted into  anj  succeeding  revisal.  The 
word  *'hut"  (with  which  that  clause  com- 
mences) is  antithetical,  and  confirms  this 
construction. 

A  broader  error  was  never  seen  than 
was  committed  by  the  General  Court  in 
this  case.  They  refused  the  executor  a 
credit  for  money  paid  for  taxes  t  What  a 
solecism  is  it  that  the  Commonwealth's 
claim  for  taxes  is  not  good  against  Com- 
monwealth's claim  by  judgment?  Taxes  are 
a  debt  of  the  first  dignity.    Those  very 

62  taxes  were  *paid   for  support   of  the 
plantation,    the  profits  whereof  have 

been  charged  to  the  executor.  A  negro 
too  has  been  charged  against  him ;  yet  the 
expense  of  apprehending  that  negro  is  dis- 
allowed. The  produce  of  the  estate  is 
charged,  yet  necessary  disbursements  for 
raising  that  produce  are  disallowed!  In 
short,  no  credit  is  given  the  executor  but 
for  funeral  expenses  I 

Another  point  is  important.  The  act 
subjecting  lands  to  satisfy  the  Common- 
wealth's judgments  was  not  in  force  when 
this  judgment  was  rendered,  (a)  No  lien 
was  therefore  given  to  the  Commonwealth 
in  preference  to  other  creditors.  Of  course 
the  sum  of  1891.  received  for  land  sold, 
being  equitable  assets,  ought  to  be  divided 
among  all  the  creditors  pari  passu. 

The  Attorney -General,  for  the  Common 
wealth.  The  first  point  I  will  consider  is 
that  of  the  act  of  limitations.  As  to  the 
general  principle,  it  wa^  settled  in  Kemp 
V.  The  Commonwealth,  (b)  The  expression 
in  the  act  of  1778  is  general,  that  '  'no  time 
shall  bar  the  commonwealth  of  execu- 
tion," not  of  such  executions  as  had  been 
mentioned.  The  sixth  section  of  the  act 
of  1792(c)  evidently  shews  that  the  fifth 
section  was  intended  to  apply  exclusively  to 
individuals,  and  not  to  the  Commonwealth, 
which  can  neither  be  a  feme  covert,  non 
compos  mentis,  nor  come  within  any  other 
exception  therein  mentioned.  That  act 
moreover  does  not  apply  to  any  judgment 
of  a  prior  date.  In  the  cases  of  Turner  v. 
Turner,  (d)  and  F41iott  v.  I/yell,(e)  it  was 
decided  that  an  act  of  Assembly  had  not  a 
retrospective  efiFect. 

With  respect  to  the  question  of  notice, 
there  is  no  authority  that  judgments  must 
be  revived  by  scire  facias  before  the  exec- 
utor is  bound  to  take  notice  of  them.  It  is 
true  that  the  judgment  creditor  who  first 
sues  out  his  scire  facias  is  to  be  pre- 
ferred ;(f)  but  this  does  not  contravene  the 
general  rule,  that  an  executor  is  bound  to 
take  notice  of  judgments  as  against  debts 
of  inferior  dignity,  (g) 

63  *But  we  need  not  rely  on  construct- 


(a)  See  Rev.  Code,  vol.  t,  p.  185, 186.    Acts  of  1789. 
c.  40. 

(b)  1  Hen.  ft  Manf.  86. 

(c)  Rev.  Code.  vol.  1,  p.  10& 

(d)  1  Wash.  180. 

(e)  8  Call.  268. 

(f)  Toller.  107. 
(fir)  Toller  810,  211. 


notice  appears  from  tne  facts  disclose 
The  executor  ought  to  have  traced  tl 
subject,  and  ascertained  whether  there  wi 
not  a  balance  due  to  the  Common wealt 
since  he  knew  his  testator  was  a  delinquei 
Sheriff,  and  that  part  of  his  property  hi 
been  sold  by  a  venditioni  exponas. 

Again ;  Debts  due  to  the  Crown  are 
the  highest  dignit3';(h)  and  it  was  clear 
the  intention  of  our  Constitution  to  r 
tain  to  the  Commonwealth  all  such  preroi 
atives  of  the  King  as  were  necessary 
the  public  interests.  The  reason  of  8u< 
prerogatives  applies  to  all  government 
and  as  well  to  the  state  of  things  after  ; 
before  the  revolution.  As  to  taxes,  I  adn 
the  Commonwealth  ought  not  to  be  satisfi< 
twice:  but  whether  the  party  might  not  r 
cover  back  these  taxes  is  another  questio 
If  they  were  due  in  the  life-time  of  the  te 
tator,  they  were  due  by  open  accouo 
Whether  such  was  the  case,  or  not,  does  n 
appear;  nor  whether  the  expense  of  appt 
bending  the  negro  Sancho  was  incum 
before  the  death  of  the  testator  or  no 
and,  indeed,  there  is  no  evidence  that  at 
of  the  items  were  such  as  the  executor  h{ 
a  right  to  pay. 

It  is  extremely  doubtful  whether  the  pr 
ceeds  of  the  sale  of  land  were  equitable  a 
sets.    They  seem  rather  to  be  considered  i 
legal   assets.     According  to  2  Fonb.  397,( 
^*legal  assets,    though  you   cannot  come 
them    without     the   assistance    of   equit 
shall  be  applied  in  a  course   of  administr 
tion."    Nothing   appears    in    this  case 
make  the  executor   a  trustee.     He  seems 
have    considered     himself   as     taking    tl 
property  qua  executor,    and  not  as  truste 
for   he  charges   himself  with  it,  as  exec 
tor,  and  as  legal  assets. 

The  Court  in  this  case  did  not  give  s 
instruction  as  to  the  weight  of  evidenc 
The  Jury,  I  admit,  are  to  judge  of  fact: 
but  when  facts  are  ascertained,  the  Cou 
determines  the  law.  All  the  Court  h: 
done  here  is  to  instruct  the  Jury  as  to  tl 
law  in  case  they  should  find  a  certain  sta 

of  facts  to  exist. 
64  *Randolph,  in  reply.    Independent! 

of  the  act  of  limitations,  the  scii 
facias  was  improperly  issued ;  for,  after  tc 
years,  it  could  not  issue  without  speci: 
leave  of  the  Court.  In  the  case  of  Ken 
V.  The  Commonwealth,  a  number  of  poin 
were  made  in  the  argument ;  but  a  gener; 
opinion  was  given  by  the  Court  without  ai 
signing  any  reason.  The  true  ground  < 
the  decision  was,  that  there  was  a  trust  i 
that  case.     Is  there  any  trust  in  this? 

The  rule,  that  general  expressions  are  i 
be  considered  relatively  to  the  subje< 
matter,  should  be  applied  in  construing  tl: 
act  of  1778,  so  as  to  limit  the  word  *  'execi 
tion"  to  the  executions  there  spoken  o 
The  argument,  that  the  Commonwealth  : 
not  a  feme  covert,  &c.  proves  nothing ;  f( 
shewing  that  the  Commonwealth  cann< 
come  within  the  exceptions  of  the  act  doc 
not  shew  that  the  general  terms  of  the  at 
do  not  apply  to  it. 

According  to  the  doctrine  now  contende 
for,    thirteen   years  after   an   eS^^utor  hi 


(h)  Toller,  201. 

(i)  Book  4.  c  8.  8.  1. 
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settled  up  his  accounts,  he  may  be  again 
called  to  settle  every  item.  The  court  pre- 
cluded us  from  giving  any  evidence  about 
any  item,  by  instructing  the  Jury  not  to 
take  notice  of  them  at  all. 

Lord  Thurlow,  in  Brown's  Ch.  Rep.(l) 
ridicules  the  distinction  between  taking  qua 
execulor,  and  as  trustee.  According  to  all 
the  modern  authorities,  the  proceeds  of 
lands  devised  to  be  sold  for  the  payment  of 
debts  generally,  are  in  every  instance, 
equitable  assets. 

Take  out  of  the  3041.  16s.  the  amount  of 
the  sale  of  land,  and  the  expense  of  re- 
claiming the  negro  who  ran  away,  together 
with  the  taxes,  and  other  money  expended 
for  the  benefit  of  the  estate,  and  the 
balance  is  very  small. 

JUDGE  TUCKER.  If  a  man  hires  a  negro 
for  a  year,  and  dies  before  the  end  of  the 
year,  do  you  contend  that  the  debt  for  hire 
is  preferable  to  a  judgment? 

65  *Randolph.     I  do   not ;  but  here  the 
hire  was  part  of  the  expenses   of   the 

crop, 

Tuesday,  May  16.  The  Judges  delivered 
their  opinions. 

JUDGE  TUCKER.  This  was  a  superse- 
deas to  a  judgment  of  the  General  Court, 
on  a  scire  facias  issued  on  behalf  of  the 
Commonwealth,  July,  1799,  against  the 
executor  of  Nimmo,  formerly  Sheriff  of 
Princess  Anne  County,  to  revive  a  judg- 
ment against  his  testator  in  April,  1786. 
It  appears  from  an  exhibit,  made  part  of 
the  bill  of  exceptions,  that  the  personal 
estate  of  the  testator,  (except  a  very  few 
articles  of  household  furniture,  and  one 
slave  who  had  run  away  with  the  British 
army  during  the  revolutionary  war,)  in- 
cluding his  slaves,  was  sold  in  the  testator's 
life-time,  under  a  venditioni  exponas, 
issued  from  the  General  Court,  at  the  in- 
stance of  the  Commonwealth,  and  a  return 
thereof  made. 

The  first  error,  suggested  in  the  petition 
for  a  supersedeas  to  this  judgment,  is,  that 
the  Commonwealth  is  bound  by  the  statute 
of  limitation  ;  and  therefore  the  scire  facias 
was  forever  barred,  after  ten  years. 

Whether  the  acts  of  limitations  extend  to 
the  Commonwealth,  or  not,  was  fully 
argued  and  considered  in  the  case  of  Kemp 
V.  The  Commonwealth, (a)  in  which  the 
plea  of  the  act  of  limitations  was  the  sole 
defence  relied  on.  And  this  Court,  consist- 
ing at  that  time  of  three  Judges,  Judge 
Lyons,  Judge  Carrington  and  myself,  two 
of  whom  are  not  present,  unanimously 
agreed  that  they  did  not,  in  civil  suits,  not 
founded  upon  any  penal  act. 

But  a  collateral  question  growing  out  of 
these  circumstances  has  arisen,  and  been 
discussed  at  the  bar,  namely,  whether  an 
executor  is  bound  at  his  peril  to  take  notice 
of  all  judgments  obtained  against  his  tes- 
tator in  his  life-time,  or  not?  That  such  is 
the  law  of  England  cannot  be  doubted,  pro- 
vided the  judgment  be  docketed  according, 
to  the  statute  of  4  and  5  W.  and  M.  c. 

66  20,  as  we  are   told  by   *Judge   Black- 

(1)  Note  by  tbe  Reporters. 

See  on  this  subject.  Toller,  829.  330. 1  Bro.  Ch.  Rep. 
Appendix,  6:  Harfirrave  v.  Tindal,  2  Bro.  Ch.  Rep.  04; 
BaUon  V.  Linden reene,  2  Fonb.  8d  ed.  807  and  SOB, 
note  (d). 

(a)  1  Hen.  &  Munf.  86. 


stone.  (2  Comm.  511.)  It  would  seem 
from  this,  that  the  rule  is  in  some  respects 
a  statutory  one ;  it  must  however  be  ac- 
knowledged that  it  was  also  a  rule  of  the 
common  law;  to  that  effect  is  Cro.  Eliz. 
793,  and  Godolphin,  in  his  Orphan's 
Legacy,  170,  is  so  likewise ;  though  in  2 
And.  159,  the  Court  thought  that  an  exec- 
utor ought  not  to  be  charged  with  a  judg- 
ment of  which  he  had  no  notice. tb)  But 
it  is  not  every  common  taw  rule,  founded 
upon  the  judicial  system  of  that  country, 
that  can  be  deemed,  in  strictness,  applica- 
ble to  the  circumstances  and  situation  of 
this.  In  England  there  are  only  four  Supe- 
rior Courts  of  Record,  all  held  at  the  same 
place,  and  their  records  accessible  to  every 
one  who  chooses  to  consult  them.  A  regu- 
lar train  of  attorneys,  and  officers  belong- 
ing to  these  courts,  and  well  versed  in 
every  thing  that  relates  to  them,  are  capa- 
ble in  a  few  hours  of  furnishing  that 
information  respecting  matters  of  record, 
which  might  defy  a  life  of  researches  in 
this.  In  this  country  we  have  now  two 
hundred  Courts  of  Record;  the  records 
transferred  from  one  place  to  another  in 
various  instances ;  and  the  very  names  of 
some  Counties  in  which  Courts  have 
formerly  been  held  sunk  in  oblivion.  There 
was  once  a  County  in  Virginia  called  Rap- 
pahannock County,  and  another  called 
Yohogania :  there  are  no  such  Counties  at 
this  day.  (c)  Can  it  be  supposed,  that 
under  such  circumstances,  (even  if  the  rule 
of  the  common  law  in  England  be  such  as 
above  supposed, )  an  executor  must  at  his 
peril  take  notice  of  all  judgments  against 
his  testator  in  his  life-time,  in  what  Court, 
or  part  of  the  state  soever,  the  same  may 
have  been  entered?  I  conceive  not;  for,  if 
such  a  principle  be  established  as  law,  no 
man  will  ever  be  an  executor. 

But,  while  I  reject  the  application  of  the 
rule  to  all  judgments,  I  think  it  reaaonablj 
and  justly  applies  to  some.  An  executor 
may  well  be  presumed  capable  of  informing 
himself  of  judgments  obtained  against  his 
testator  in  the  County  or  District  Court 
within  whose  jurisdiction  he  resided,  and 
to  whose   process   he   was  daily    amenable. 

So,  as  to  judgments  in  the  Greneral 
67        Court,    which    has    jurisdiction  *ovcr 

the  whole  Commonwealth  in  respect 
to  public  agents  and  defaulters.  If  a  testa- 
tor has  been  a  public  collector  of  taxes, 
this,  of  itself,  is  a  sufficient  warning  to  an 
executor,  to  inquire  whether  any  jodgmedt 
hath  been  obtained  against  him  as  a  delin- 
quent. And,  if  there  be,  it  will  be  difficult 
to  excuse  his  neglect  in  making  the  in- 
quiry. But,  in  the  present  case,  the  judg- 
ment was  nearly  of  five  years  standing  be- 
fore the  testator's  death.  His  whole  visible 
personal  property,  except  a  few  trifling 
articles  of  household  furniture,  valned  at 
261.  only,  had  been  taken  and  sold  upon  an 
execution,  issued  in  behalf  of  the  Common- 
wealth. The  executor  might  have  con- 
cluded the  debt  satisfied,  under  such 
circumstances;  especially  if  the  agents  of 
the  Commonwealth  had  taken  no  steps  to 
recover  the  balance,  by  an  execution 
against  the  body  of  the  testator,  or  had  not 


(b)  Per  Lawbbncb.  J.,  AT.  R.  888.  Hickey  v.  Haytcr. 

(c)  Vide  Acts  of  1786,  c  flO. 
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given  the  executor  actual  notice  that  a 
balance  still  remained  due.  The  great 
lapse  of  time  (on  which  I  lay  great  stress) 
between  the  judgment  in  April,  1786,  and 
the  testator's  death,  in  January,  1791, 
united  with  the  circumstances  just  noticed, 
and  the  liability  of  a  Sheriff's  securities  to 
make  good  any  deficiency,  prompt  me  to 
say,  that  unless  notice  of  that  judgment 
were  proved  to  have  been  given  to  the 
executor,  he  ought  not  to  be  charged  as 
for  a  devastavit  in  paying  other  just  debts 
of  his  testator,  merely  on  account  of  the 
notice  which  the  law  implies  in  such  cases. 
For  the  reason  of  the  law  seems  to  be  thfs : 
''that  the  judgments  of  all  courts,  upon 
matters  or  persons  within  their  juris- 
diction, are  conclusive,  so  long  as  they 
are  in  force;  and  the  parties  are  bound 
to  yield  obedience  to  them;  and  that 
obligation  to  perform  follows  the  assets 
in  the  hands  of  the  executor  or  ad- 
ministrator, "(a)  Now,  although  a  judg- 
ment may  be  enforced,  either  by  a  capias  ad 
satisfaciendum,  fieri  facias,  or  elegit, 
within  the  year,  yet  after  that  period  the 
judgment  creditor  cannot  enforce  his  judg- 
ment, even  against  the  testator  himself,  if 
living,  without  notice  by  sire  facias.  And 
it  seems  strange  that  an  executor  should 
thereafter  be  bound  at  his  peril,  to 
take  notice  of  that  of  which  his 
68  *  testator  must  receive  notice,  before 
he  could  be  charged  upon  the  judg- 
ment formerly  obtained  against  him.  If 
dormant  judgments  will  not  bind  a  pur- 
chaser without  notice,  (b)  wherefore  should 
they  bind  an  executor  without  notice? 

Another  error  suggested  is,  that  the  sum 
of  1891.  arising  from  the  sale  of  the  land 
directed  by  the  testator's  will  to  be  sold, 
was  only  equitable  assets;  and  as  such, 
distributable  pari  passu  among  all  the 
creditors.  The  rule  certainly  is,  that  in 
administering  legal  assets  the  Court  follows 
the  law ;  but  as  to  equitable  assets  it  pro- 
ceeds by  the  rule  of  equality,  4  Bro.  Ch. 
171,  Lowthian  v.  Hassel.  And  in  that 
case  the  Court  refused  to  compel  a  creditor, 
who  had  by  diligence  obtained  payment  of 
one  bond  out  of  five,  to  bring  the  money 
received  for  that  bond,  into  contribution. 
I  am  also  of  opinion,  that  the  judgment 
having  run  out  of  date,  ceased  to  be  a  lien 
upon  the  land,  until  revived  by  scire 
facias,  according  to  the  decision  of  Bppes 
V.  Randolph,  (c)  The  act  making  Sheriff's 
lands  liable  to  the  Commonwealth's  judg- 
ments, did  not  pass  until  eighteen  months 
after  the  judgment  in  this  case,  (d)  With 
respect  to  this  1891.  I  conceive  the  General 
Court  ought  totally  to  disregard  it,  as  not 
being  legal  assets ;  leaving  it  to  the  Com- 
monwealth to  pursue  its  remedy  for  a  due 
proportion  thereof,  as  the  Attorney-Greneral 
may  be  advised. 

We  come  now  to  that  instruction  of  the 
Court  to  the  Jury,  directing  that  no  dis- 
count, or  credit,  ought  to  be  allowed  the 
defendant  for  any  item  in  his  administra- 
tion account,  except  for  the  funeral  ex- 
penses.   Such   certainly    is  the  rule    laid 

(a)  See  Ld.  Ch.  TAi<bot,  Forest  2S2. 

(b)  S  Call.  187.  Eppes,  &^  ▼.  Randolph. 

(c)  8  Call.  IW. 

(d)  1787.  c.  ia 
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down  by  Lord  Ch.  J.  Holt,  1  Salk.  296.  Our 
law  is  however  more  liberal ;  executors  are  to 
be  allowed  '  *all  reasonable  charges  and  dis- 
bursements, which  they  shall  lay  out  and 
expend  in  the  funeral  of  the  deceased,  and 
other  their  administration;"  such,  for  ex- 
ample, as  may  he  incurred  in  consequence 
of  the  provision  contained  in  the  46th  sec- 
tion of  the  act  concerning  wills,  which 
in  certain  cases  give  him  the  charge 
and  care  of  the  whole  estate,  real  and 

69  ^personal,  for  a  certain  period;  and 
the  same  rule  will  hold,  where  a  tes- 
tator directs  his  estate  to  be  kept  together 
for  a  longer  period.  Our  law  also  allows  a 
compensation  in  nature  of  commissions  to 
be  made  to  executors,  which  I  think  the 
practice  in  England  does  not.  On  this 
point,  therefore,  I  have  no  doubt  that  the 
instruction  of  the  Court  was  not  altogether 
correct.  I  am  therefore  of  opinion,  that 
the  judgment  be  reversed,  and  the  cause 
sent  back,  with  directions  pursuant  to  the 
preceding  opinion. 

JUDGE  ROANE.  This  was  a  scire 
facias  issued  on  behalf  of  the  Common- 
wealth, from  the  ofiice  of  the  General 
Court,  on  the  12th  of  July,  1799,  against 
James  Nimmo,  surviving  executor  of  Wil- 
liam Nimmo,  deceased.  Its  object  was  to 
enable  the  Commonwealth  to  have  the  effect 
of  a  judgment  obtained  against  William 
Nimmo,  the  testator,  in  the  Greneral  Court,, 
on  the  26th  of  April,  1786,  for  2081.  10s.  4d. 
the  balance  of  the  one  per  cent,  tax,  col- 
lected by  the  defendant  in  the  County  of 
Princess  Anne,  for  the  year  1784,  and  31K 
5s.  6  l-2d.  damages ;  amounting  in  the  whole 
to  2391.  15s.  10  l-2d.  with  interest  and 
costs,  as  in  the  said  writ  of  scire  facias  ia 
more  particularly  mentioned. 

The  appellant,  (the  executor,)  having- 
appeared,  pleaded,  1st.  Payment  by  the 
testator;  and,  2d.  Fully  administered;  on 
both  which  pleas  issue  was  joined.  The 
Jury  on  the  trial  found  against  the  defendant 
on  the  first  plea;  and,  on  the  second,  found 
that  the  defendant,  at  the  time  of  issuing^ 
the  scire  facias,  had  divers  goods  and 
chattels,  which  were  of  the  testator  at  the 
time  of  his  death,  in  his  hands  to  be  ad- 
ministered, to  the  value  of  2631.  Is.  8d. 
parcel  of  the  debt,  damages  and  interest 
aforesaid  wherewith  he  might  have  satisfied 
the  same  pro  tanto;  and  judgment  was 
given  against  him  for  the  same,  in  the 
form  usual  in  such  cases.  This  findinir  of 
the  Jury  was  under  the  influence  of  an 
opinion  of  the  Court,  stated  in  the  bill 
of  exceptions,  and  to  be  presently  more 
particularly  noticed. 

The  first     inquiry    which     presents    it- 
self,     is     respecting      the     nature     and 
character     of    this     writ     of    scire 

70  facias;  whether  *^it    is  a  scire    facias, 
to  revive  the  judgment  because  of  the 

lapse  of  ten  years,  or  even  of  a  year  and  a 
day  since  its  rendition ;  or  because  of  the 
death  of  the  defendant,  and  the  devolution 
of  his  interests  upon  his  executor,  who  was 
no  party  to  the  original  judgment.  I  rather 
think  it  is  in  this  last  view  only  that  this 
scire  facias  is  to  be  considered. 

I  will  assign  my  reasons  for  this  opin- 
ion. It  is  laid  down  in  6  Bac.  Abr.  112,. 
that  one  who  is  no   party  to  the  record  or- 
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judgment,  as  heir,  or  executor,  Ac.  thoug'h 
it  be  within  the  year,  shall  have  no  writ  of 
execution  to  enable  himself  to  the  suit,  and 
so  of  the  tenant  or  defendant;  for  the 
alteration  of  the  person  altereth  the  proc- 
ess. On  this  ground,  then,  of  the  death 
of  the  defendant,  this  writ  of  scire  facias 
shall  be  taken  to  have  issued,  especially  if, 
in  truth,  one  was  not  necessary  on  any 
other  ground.  This  brings  us  to  that  in- 
quiry, and  more  particularly  to  the  ques- 
tion whether  the  Commonwealth  was  barred 
of  her  execution  by  the  lapse  of  time  in 
the  case  before  us.  That  inquiry  again 
presents  itself  in  a  twofold  point  of  view ; 
1st.  Whether  a  scire  facias  be  necessary, 
after  the  lapse  of  a  year  and  a  day,  in  the 
case  of  a  judgment  of  the  Commonwealth; 
and,  2d.  If  so,  whether  the  right  to  sue 
out  a  scire  facias  is  barred  by  the  lapse  of 
ten  years  under  the  act  of  1792. 

As  to  the  first  branch  of  this  inquiry,  it 
is  held  in  1  Salk.  603,  that,  in  case  of  the 
King,  there  need  not  be  any  scire  facias 
after  the  year  and  day :  and  it  would  seem 
that  the  declaration  in  the  act  of  October, 
1778,  c.  2,  ''that  no  time  shall  bar  the  Com- 
monwealth of  execution,"  has  adopted  this 
principle  in  relation  to  judgments  of  the 
Commonwealth.  That  act  speaking  of 
judgments  in  favour  of  the  King,  which 
did  not  require  a  scire  facias  after  the  year 
as  aforesaid,  it  is  reasonable  to  consider  it 
as  placing  the  Commonwealth  In  the  same 
situation ;  as  exempting  the  Common- 
wealth as  well  as  the  King  from  the  ne- 
cessity of  suing  out  a  scire  facias.  In' 
opposition  to  this  principle  it  is  said,  that 
the  maxim  ''nullum  tempus  occurrit  regi," 

which  gives  this  rule  in  England, 
71        arises    from   the   royal  ^prerogative, 

and  is  odious  and  inapplicable  to  the 
nature  of  our  government.  In  answer  to 
this  objection  it  would  seem  that,  while  our 
Constitution  inhibits  to  the  "Governor  the 
exercise  of  any  power  or  prerogative,  by 
virtue  of  any  law,  statute,  or  custom  of 
England, "(a)  it  does  not  interdict  such 
preferences  and  pre-eminences  as  may  be 
given  to  the  Commonwealth  by  the  acts  of 
our  own  Legislature.  In  this  latter  class, 
the  aforesaid  act  of  1778  causes  the  present 
case  to  fall ;  and  that  circumstance  super- 
sedes the  necessity  of  considering  how 
f^r,  on  general  principles,  the  maxim 
"nullum  tempus  occurrit  regi"  applies  to 
this  country.  Whenever  that  point  must, 
of  necessity,  be  decided,  it  will  be  im- 
portant to  consider  how  far  the  decision  in 
Kemp  V.  The  Commonwealth,  (b)  and,  also, 
what  is  said  by  the  Court  in  the  case  of 
Birch  V.  Alexander, (c)  have  seemed  to 
give  a  countenance  to  its  application.  I 
will  merely  say,  at  present,  that  within  my 
observation,  the  Commonwealth  is  not  in 
general,  and  from  the  nature  of  the  case 
cannot  be,  on  an  equal  footing  with  pri- 
vate suitors,  in  respect  of  diligence,  atten- 
tion, &c.  (however  vigilant  and  faithful  its 
officers  may  be),  and  that,  therefore,  the 
reason  of  this  pre-eminence  may  be  in 
some  measure  as  applicable  to  the  present 
government  as  to  the  former. 


(a)  Constitution  of  Virginia,  art  9. 
(W  1  Hen.  &  Munf.  86. 
(c)  1  Wasli.  84. 


I  leave  that  general  question,  however, 
for  future  decision.  It  is  not  necesaiy  to 
be  decided  in  this  case;  for  here  the  Legis- 
lature has  spoken  explicitly  on  the  subject 
in  the  aforesaid  act  of  1778.  Thit  act  has 
never  been  repealed ;  it  is  founded,  perhaps 
on  good  reason ;  is  supported  by  the  anal- 
ogy, as  to  this  p9int,  of  the  doctrine  in 
England  as  aforesaid;  and  therefore, 
neither  the  general  limitation  as  to  writs  of 
scire  facias  provided  by  the  act  of  1792,  (d) 
nor  the  common  law  limitation  of  a  year 
and  a  day,  does,  I  think,  embrace  the  judg- 
ment in   question.  (1)     The  Common- 

72  wealth,  *therefore,  had  a  right  to  sne 
out  the  scire  facias  in   this   case,  the 

lapse  of  time  notwithstanding;  and  was 
entitled  to  recover,  in  satisfaction  of  its 
judgment,  all  such  of  the  testator's  assets 
as  were  not  otherwise  legally  administered 
in  favour  of  other  creditors. 

Having  thus  cleared  the  way  foe  the  con- 
sideration of  the  particular  instructtoo  of 
the  Court,  under  which  the  verdict  of  the 
Jury  was  found,  and  which  verdict  can 
only  stand  in  the  event  of  that  instruction 
being  correct,  let  us  examine  the  rectitude 
thereof. 

The  defendant,  at  the  trial,  having  given 
in  evidence,  in  support  of  his  second  plea, 
an  account  of  his  administration  which  had 
passed  the  Auditors  of  Princess  Anne 
Court,  on  the  5th  of  May,  1800,  who  reported 
that  vouchers  were  produced  to  them  to 
sustain  the  charges  in  the  account,  leaving 
a  balance  of  271.  Is.  1  l-4d.  in  the  hands  of 
the  executor;  the  Attorney-General,  on  the 
part  of  the  Commonwealth,  gave  in  evi- 
dence to  the  Jury  an  inventory  signed  by 
the  executor,  (the  items  of  which  exactly 
correspond  with  those  of  the  credit  side  of 
the  account  exhibited  by  the  defendant,) 
with  a  memorandum  thereon  that  '*the 
other  personal  estate  of  William  Nimmo, 
including  his  slaves,  was  sold  in  his  life- 
time under  a  venditioni  exponas,  issued 
from  the  office  of  the  General  Court,  at  the 
instance  of  the  Commonwealth,  and  a  re- 
turn thereof  made  by  the  Sheriff  of  Princesi 
Anne;*'  and  moved  the  Courc  to  instruct 
the  Jury  that  no  credit  should  be  allowed 
the  defendant  for  any  item  in  his  afore- 
said account,  except  for  funeral  expenses; 
alleging  that  it  appeared,  from  the  memo- 
randum aforesaid,  that  he  had  notice  of  tfae 
judgment  aforesaid,  before  making  the  dis- 
bursements in  the  said  account  mentioned. 
The  Court    did   accordingly    instract 

73  ^the  Jury  to  the  effect  desired  by  the 
Attorney-General;  to  which    instruc- 
tion the  defendant  excepted. 

I  am  of  opinion  that  this  instruction  was 
eminently  erroneous  in  all  those  particulars 
(and  for  the  reasons  so  luminoasly)  stated 
in  the  last  seven  errors  assigned  in  the  pe- 
tition for  the  supersedeas.  I  beg  leave  to 
refer  to  those  reasons  particularly ;  and  to 


(d)  Rev.  Code,  vol.  1.  p.  106. 

(1)  Note  by  Judos  Roaicb. 

Since  this  opinion  was  delivered.  I  liave  been 
informed  by  Mr.  Jobn  Brown.  Clerk  of  this  OoarL 
that  be  has  never  known  a  scire  facias  to  Issue,  on 
the  mere  Grround  of  the  lapse  of  time,  either  uDder 
the  royal  or  present  srovemment.  in  the  case  of 
ezecntions  in  favour  of  the  King* or  Commonwealtb: 
but  that  the  practice  was  to  iasne  ezecntions  with- 
out such  process,  unless  it  was  rendered  necessary 
by  the  change  of  parties. 
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adopt  them  as  the  ground  of  my  opinion  on 
this  part  of  the  caae.  They  had  great 
weight  with  me  at  the  time  of  awarding 
the  supersedeaa,  and  I  understand  are  now 
all  assented  to  by  the  unanimous  opinion  of 
the  Court.  Still,  as  those  exceptions  do  not 
go  to  the  whole  of  the  items  contained  in 
the  account ;  and,  as  the  Commonwealth  is 
not  barred  from  recovering  in  this  case  on 
the  merits,  she  is  entitled  to  a  judgment 
for  the  residue  of  the  account ;  unless  she 
be  precluded  on  the  ground  stated  by  the 
Judge  who  has  preceded  me;  that  is,  on 
the  ground  that  the  executor  was  not  bound 
to  take  notice  of  the  judgment  on  which  the 
scire  facias  is  founded.  Between  the  ren- 
dition of  the  judgment  against  the  testator 
and  his  death,  less  than  five  years  had 
elapsed,  and  that  Judge  seems  to  suppose 
that  the  executor  had  a  right  to  presume, 
from  such  lapse  of  time,  and  because  no 
express  notice  is  shewn  to  have  been  given 
him  of  the  existence  of  the  judgment,  that 
it  was  paid,  and  that  consequently  he  was 
authorised  to  apply  the  assets  to  the  pay- 
ment of  debts  of  inferior  dignity. 

I  am  not  prepared  to  say  that  the  memo- 
randum before  mentioned  amounts,  on  ac- 
count of  its  indefiniteness,  to  proof  of 
express  notice  of  this  particular  judgment ; 
but  this  I  am  prepared  to  say,  that  this 
judgment,  being  rendered  in  the  General 
Court,  having  at  the  time  general  juris- 
diction throughout  the  Commonwealth, 
against  a  public  collector ;  a  Court  having 
the  peculiar  jurisdiction  in  the  fiscal  con- 
cerns of  the  Commonwealth,  and  five  years 
not  having  elapsed  since  its  rendition; 
ought  to  have  been  taken  notice  of  by  the 
executor,  at  his  peril,  in  the  administra- 
tion of  the  cases  of  the  testator.  I 
74  should  suppose  *it  would  be  readily 
admitted  on  all  hands,  that,  within 
the  year  and  day,  the  executor  must  have 
taken  notice  of  it ;  but  if,  in  respect  of 
debts  due  to  the  Commonwealth,  this  limita- 
tion does  not  exist  to  bar  the  execution  as 
aforesaid,  this  case  cannot  be  differed  from 
one  in  which  that  lapse  of  time  had  not  oc- 
curred. 

It  is  a  universal  rule  that  judgments  and 
debts  of  record  are  to  be  preferred,  in  the 
administration,  to  simple  contract  debts, 
and  th^t  executors  ought,  at  their  peril,  to 
take  notice  of  them.  In  Littleton  v-  Hib- 
bin8,(a)  which  was  scire  facias  v.  execu- 
tors, upon  a  judgment  against  the  testator 
in  debet;  ^*they  pleaded  that,  before  they 
had  any  conusance  of  this  judgment,  they 
had  fully  administered  all  the  assets  in 
paying  debts  upon  obligations ;  and  there- 
upon it  was  demurred  and  on  argument  ad- 
judged that  it  was  not  any  plea :  for  that 
they  at  their  peril  ought  to  take  conusance 
of  debts  upon  record,  and  ought  first  of  all 
(unless  for  debts  due  to  the  Queen  wherein 
she  hath  a  prerogative)  to  satisfy  them, 
and  although  the  recovery  was  in  another 
County  than  where  the  testator  and  execu- 
tors inhabited,  it  is  not  material.'*  In  Ord- 
way  V.  Godfrey,  (b)  to  a  scire  facias  v.  an 
administratrix  to  have  execution  of  a  ]ti6g' 
ment  against  her  intestate,  the  plea  was 
(in  general)  that  she  had  no  goods  to  be  ad- 


<a)  Cro.  Ellz.  798. 
(b)  Ibid.(y75. 


minisWed  at  the  time  of  suing  the  writ,  or 
afterwards ;  on  demurrer,  this  was  held  to 
be  no  plea;  for  that  ^'a  judgment  cannot'be 
answered  without  another  judgment,  and 
it  may  be  she  had  administered  all  the 
goods  in  paying  debts  upon  specialties, 
which  is  not  any  administration  to  bar  the 
plaintiff;"  and  ^4hat  she  should  have 
pleaded  specially  how  she  had  adminis- 
tered." This  decision  seems  full  up  to  our 
case;  not  only  as  to  the  point  of  the  bar, 
but  also  as  to  the  generality  of  the  plea, 
which  in  that  case  was;  held  to  be  insuffi- 
cient. It  is  true  that,  in  a  note  in  3  Bac. 
Abr.  80,  referring  to  this  case,  (which  had 
now  perhaps  become  the  general  doctrine,) 
it  is  said,  that  the  executor  may,  to  the 
scire     facias,    plead    generally    that 

75  *he  hath  fully   administered,  without 
shewing  that   he   did    so    in    paying 

debts  of  as  high  a  nature;  but  yet  that  that 
must  be  **  proved  upon  the  evidence,  else 
the  trial  will  fall  out  against  the  executor." 

In  Herbert's  case,  (c)  it  is  said  by  the  Mas- 
ter of  the  Rolls,  inter  alia,  *Hhat  executors 
shall  be  presumed  to  take  notice  of  all  judg- 
ments, even  in  the  inferior  Courts  of  I/aw, 
and  therefore  are  not  to  pay  bonds  before 
such  judgments,  at  their  ^eril." 

And,  in  a  very  late  case,  this  doctrine  is 
fully  admitted;  with  this  exception,  in- 
deed, that  the  judgment,  in  order  to  have 
the  preference,  must  be  docketed  according 
to  the  English  statute  of  4  and  5  Wm.  & 
Mary,  c.  20, (d)  That  decision,  which  was 
in  favour  of  the  administratrix,  turned 
solely  on  the  necessity  of  complying  with 
the  requisites  of  the  statute  in  relation  to 
docketing  the  judgments,  which,  otherwise, 
were  thereby  deprived  of  their  preference : 
in  other  respects  it  entirely  affirmed  and 
admitted  the  doctrines  I  have  been  stating ; 
and,  therefore,  (as  we  have  no  such  statute 
in  this  country,)  the  decision  is  full  up  to 
the  point  before  us.  The  superadding 
the  requisite  of  docketing  judgments  in 
England,  by  the  Legislature,  in  order  to 
enable  executors  the  more  easily  to  find 
them  out  and  know  of  their  existence,  shews 
that  the  hardship  ot  the  case,  in  relation 
to  the  judgments  of  the  County  Courts,  (to 
be  presently  more  particularly  noticed,)  is 
improperly  addressed  to  this  tribunal. 

Testing  our  case  by  these  decisions,  it  is 
incontestible,  that  the  executor  should  have 
taken  notice  of  the  judgment  mentioned 
in  the  scire  facias,  at  his  peril;  and  that 
he  should  have  shewn  in  his  plea,  or  at 
least,  proved  on  the  trial,  that  he  had  ap- 
plied the  assets  to  the  payment  of  debts  of 
as  high  a  dignity,  or  else  there  would  be 
no  bar;  neither  of  which  has  he  done. 

Thus  stands  the  case  as  upon  the  English 

authorities.     I  will  now  refer  to  an  opinion 

delivered  in    this   Court,    laying  down  the 

law  on  this  subject  with  great  preci- 

76  sion    and  *propriety.     It    is    that   of 
Judge    Fleming   in  ^the  case  of  Mayo 

V.  Bentley.  (e)  It  applies  exactly  to  the 
question  now  before  us  in  all  its  parts,  and 
overrules  all  the  objections  which  have 
been  taken  on  the  ground  of  notice.  This 
Court  was  divided  on  the  main  point  in  that 

(c)  3  P.  Wms.  117. 

(d)  Hickey  v.  Hayter.  6  T.  R.  884.  anno  1796. 

(e)  Cairs  MS. 


case  oi  jnayo  y.  Dcniiey ;  dui  mere  was  no 
division  whatever  upon  any  principle  or 
topic  embraced  by  so  much  of  that  opinion 
as  I  shall  now  quote.  I  yield  to  the  doc- 
trine it  contains  my  most  decisive  appro- 
bation. 

In  that  case  Judge  Fleming  said,  **In  the 
general  division  of  debts  (after  funeral  and 
testamentary  charges  are  paid)  there  are 
three  sorts ;  1st.  Debts  by  record ;  2d.  Debts 
by  specialty ;  and,  3d.  Debts  by  simple  con- 
tract. Passing  by  the  cases  in  the  English 
books  respecting  debts  due  to  the  Crown, 
and  those  by  recognisance  and  statutes,  let 
us  consider  such  debts  only,  as  are  due 
from  citizen  to  citizen,  and  apply  to  the 
case  now  under  consideration.  Debts  by 
judgment,  then,  being  first  in  order,  are 
to  be  first  paid ;  and  being  debts  of  record, 
an  executor  or  administrator  is  bound  to 
take  notice  of  them  at  his  peril,  however 
distant  the  record  may  be  from  his  resi- 
dence :  and  in  the  present  case  there  was  a 
judgment  for  2701.  against  Wm.  Ronald  in 
the  County  Court  of  Accomac ;  and,  had  the 
administrator  exhausted  the  assets  in  pay- 
ing debts  of  inferior  dignity,  he  must  have 
answered  it  (that  judgment)  out  of  his  own 
estate. "  I  shall  leave  this  opinion  to  speak 
for  itself:  it  is  so  apposite  and  emphatical 
that  I  can  add  nothing  to  it. 

In  the  case  of  Hopkirk  v.  Pendleton,  de- 
cided in  the  Federal  Circuit  Court  of  this 
State  at  the  last  term,  and  of  which  a  gen- 
tleman of  the  bar  has  obligingly  favoured 
me  with  a  note,  the  facts  were  these:  In 
the  year  1772,  Spears,  Bowman  &  Co.  (of 
whom  Hopkirk  is  surviving  partner)  recov- 
ered a  judgment  against  Gunn,  in  the 
County  Court  of  Henrico ;  soon  after  which 
Gunn  died,  leaving  Pendleton  and  others 
his  executors,  of  whom  Pendleton  qualified 
and  proceeded  to  administer  the  as- 
77  sets.  In  1803,  *Hopkirk  brought  debt 
on  the  said  judgment;  Pendleton 
pleaded  fully  administered,  on  which  there 
was  an  issue.  The  Jury  found  a  special 
verdict,  in  which  they  state  the  judgment 
of  1772 ;  that  the  same  had  not  been  paid ; 
and  that  Pendleton  had  fully  administered 
the  assets  by  paying  debts  due  by  special- 
ties and  simple  contracts,  and  referred  the 
law  to  the  Court,  as  to  the  right  of  the 
plaintiffs  to  priority.  Chief  Justice  Mar- 
shall decided  that  the  defendant  was  bound 
at  his  peril  to  take  notice  of  the  judgment, 
and  having  paid  debt  of  inferior  dignity, 
they  were  no  bar  to  the  plaintiff's  recovery. 
I  shall  make  no  comment  on  the  application 
and  appositeness  of  this  decision  to  the  case 
before  us. 

I  have  already  remarked  that  the  judg- 
ment in  question  was  one  of  the  General 
Court ;  a  Court  having  at  the  time  a  juris- 
diction (and  especially  in  relation  to  fiscal 
concerns)  coextensive  with  the  limits  of  the 
Commonwealth.  This  case  then  steers 
clear  of  objections,  as  to  this  point  of  no- 
tice, in  relation  to  judgments  of  merely 
local  Courts.  I  am  sensible  that  great 
hardships  may  exist  in  obliging  an  execu- 
tor to  notice  the  judgments  of  the  numerous 
and  local  Courts  of  our  country :  but  these 
hardships  did  not  prevail  with  respect  to 
the  lien  upon  lands  created  by  a  judgment, 
although    the    objection    was    taken    with 


great  aoiiity  in  tne  case  or  asippes  ▼.  Ran- 
dolph, (a)  In  that  case  alien  was  supposed, 
though  not  decided,  to  be  created  by  the 
judgment  of  any  County  Court  in  the  Com- 
monwealth ;  (due  requisites  in  other  respects 
being  observed;)  and  that  in  relation  to 
land,  which  is  not  the  proper  and  natural 
fund  for  the  payment  of  debts.  It  therefore 
goes  beyond  the  case  at  bar,  which  only 
relates  to  personal  property «  the  natural 
subject  of  administration.  Neither  did  that 
argument  of  hardship  prevail  in  either  of 
the  cases  of  Mayo  v.  Bentley,  or  Hopkirk  v. 
Pendleton,  in  both  of  which  it  equally  ex- 
isted ;  and  yet  the  general  doctrine  was  ad- 
hered to.  It  is  certainly  not  very  necessary 
(as  the  judgment  before  us  is  a  judgment 
of   the   General   Court,  and  therefore 

78  *not  different,  as  to  the   point  of  no- 
tice, from  the  judgments  of  the  Courts 

of  Westminster  Hall  in  England),  to  con- 
sider the  question  in  relation  to  the  judg- 
ments of  the  County  or  other  local  Courts. 
But,  I  may  be  permitted  to  ask,  (inas- 
much as  almost  all  our  Courts  have  now 
become  local  in  their  jurisdiction,)  if  the 
objection  now  taken  were  to  prevail,  what 
would  become  of  the  rule  of  law,  established 
time  immemorial,  giving  judgment  debts 
a  preference?  Would  not  such  a  construc- 
tion repeal  that  rule?  and  is  this  a  power 
proper  for  the  Courts  of  Justice  to  exercise? 
It  is  true  that  a  new  tier  of  Courts  has 
been  lately  created  by  the  Lregislatnre, 
making  the  number  of  these  local  tribunals 
perhaps  amount  to  200;  but  the  principle  is 
not  changed  thereby,  but  merely  the  degree 
of  the  hardship.  I  shall  therefore  adhere 
to  the  doctrine  existing,  time  out  of  mind, 
in  this  country,  giving  to  the  judgments 
of  the  County  Courts  the  same  effect,  in 
relation  to  the  rights  of  creditors,  as  to 
those  of  the  General  Court :  I  should  there- 
fore have  no  hesitation  to  give  to  the  judg- 
ments of  all  the  Courts  of  Record  in  the 
Commonwealth,  the  same  effect  as  was  as- 
cribed by  Judge  Fleming  to  the  judgment 
of  the  County  Court  of  Accomac,  and  by 
Chief  Justice  Marshall  to  that  of  the 
County  of  Henrico,  in  the  opinions  and 
judgments  I  have  mentioned. 

The  result  of  my  opinion  Is,  that  the 
judgment  before  us  ought  to  be  reversed; 
the  instruction  of  the  Court  being  erro- 
neous; that,  in  directing  the  instruction 
proper  to  be  given  on  the  future  trial,  we 
should  affirm  the  right  of  the  executor  to  a 
credit  for  all  the  items  comprehended  in 
the  last  seven  errors  assigned  for  the  super- 
sedeas ;  that,  with  respect  to  the  1871.  for 
the  land  sold,  stated  in  the  account,  the 
Commonwealth  is  entitled  to  no  part 
thereof,  except  by  application  to  a  Court  of 
Equity,  and  then  only,  (as  it  now  appears 
to  us, )  pari  passu  with  other  creditors ;  and 
that,  as  to  all  the  moneys  paid  by  tlie  ex- 
ecutor, as  stated  in  his  account,  to  satisfy 
debts  of  dignity  inferior  to  the  judgment 
in  question,  he  paid  them  in  his  own 

79  wrong ;  and  *that  pro  tanto  the  Com- 
monwealth  ought  to  be  permitted  to 

take  out  its  execution. 

JUDGE  FLEMING.  The  three  principal 
points  in  this  case  are,  1st.  Whether  the 
Commonwealth  was  barred  from  issuing  a 


(a)  fCall,  ISB. 
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scire  facias  to  renew  the  judgment  in  ques- 
tion, after  a  lapse  of  ten  jears?  and  if  not, 
2d.  Whether  actual  notice  of  the  judgment, 
to  the  executor,  was  necessary,  or  in  other 
words,  whether  he  was  not,  at  his  peril, 
bound  to  take  notice  of  it,  and  to  govern 
himself  accordingly?  And  a  third  question 
is,  whether  the  General  Court  erred  in  in- 
structing the  Jury,  ''that  the  defendant  was 
not  by  law  entitled  to  any  credit  or  discount, 
for  any  item  in  his  administration  account, 
except  for  the  funeral  expenses." 

On  the  first  point,  little  need  be  said. 
The  Bnglish  maxim  of  nullum  tempns  oc- 
currit  regi,  seems  to  have  been  recognised 
and  enforced  by  our  Legislature,  soon  after 
the  revolution ;  as  by  the  act  of  October, 
1778,  c.  2,  s.  4,  it  is  declared,  that*'no  time 
shall  bar  the  Commonwealth  of  execu- 
tion." And  the  rule  seems  to  have  been 
well  settled  in  the  case  of  Kemp  v.  The 
Commonwealtli,  in  October,  1806.  (a) 

With  respect  to  the  second  point,  it  seems 
to  be  settled  that  executors  ought  at  their 
peril  to  take  conusance  of  debts  upon  rec- 
ord ;  and  first  of  all  to  satisfy  them ;  and 
although  the  recovery  be  in  another  County 
than  where  the  testators  and  executors  in- 
habit, it  is  not  material,  (b)  And  on  this 
point,  the  opinion  of  this  Court  was  unani- 
mous (as  well  as  my  memory  serves  me)  in 
the  case  of  Mayo  v.  Bentley,  administrator 
of  Wm.  Ronald.  And  if  an  executor  or  ad- 
ministrator is  bound  to  take  notice  of  a 
judgment  on  record,  though  in  a  distant 
country,  a  fortiori  is  he  bound  to  notice  a 
judgment  of  the  General  Court,  having  ju- 
risdiction over  the  whole  State,  and  where 
judgments  against  public  debtors  are  most 
commonly  rendered.  As  to  the  third  point, 
I  have  no  doubt  but  the  General  Court  erred 
in  the  instruction  given  to  the  Jury, 
80  at  the  *trial :  for  in  the  act  concern- 
ing wills,  the  distribution  of  in- 
testates' estates,  Ac.  section  52,  it  is 
enacted,  that  executors  and  adminstrators 
shall  be  allowed  in  their  accounts,  all  rea- 
sonable charges  and  disbursements,  which 
they  shall  lay  out  and  expend  in  the  funeral 
of  the  deceased,  and  other  their  adminis- 
tration, and  may  be  allowed  such  recom- 
pense for  their  personal  trouble,  as  the 
Court,  in  passing  their  account,  shall  judge 
reasonable. 

There  are  several  articles  of  this  de- 
scription, in  the  executor's  account  passed 
by  the  County  Court  of  Princess  Anne,  and 
particularly  stated  in  the  petition  for  a  su- 
persedeas, for  which  the  appellant  ought  to 
have  had  credit,  but  were  rejected  by  the 
Jury,  in  consequence  of  the  erroneous  in- 
strurttion  of  the  Court. 

X  am  also  of  opinion  that  the  sum  of  1891. 
stated  in  the  executor's  account  to  have 
arisen  from  the  sale  of  126  acres  of  land, 
left  by  the  will  of  the  testator  to  be  sold  for 
the  payment  of  his  debts,  was  not  legal,  but 
equitable  assets  oi^ly,  and  as  such  distrib- 
utable pari  passu  among  all  the  creditors; 
and  therefore  ought  not  to  be  appropriated 
to  the  Commonwealth  alone. 

I  am  of  opinion,  upon  the  whole,  that  the 
judgment  ought  to  be  reversed. 

By    the    whole    Court,     (absent    JUDGE 


LYONS,)    the   judgment     of   the    General 
Court  reversed. 

The  judgment  of  this  Court  was,  that  the 
judgment  of  the  General  Court  ^*i8  erro- 
neous in  this,  that  the  said  Court  instructed 
the  Jury  that  the  defendant,  now  plaintiff, 
was  not  entitled  to  any  credit  or  discount 
for  any  of  the  items  in  his  account  of  ad- 
ministration, stated  in  the  bill  of  excep- 
tions, except  for  the  funeral  expenses; 
therefore  it  is  considered,  that  the  said 
judgment  be  reversed  and  annulled.  And 
this  Court  is  further  of  opinion,  that  the 
plaintiff  ought  to  have  been  allowed  all 
reasonable  charges  and  disbursements  laid 
out  and  expended  by   him  in    the  ad- 

81  ministration  of  the  estate  of  his  *teB- 
tator,  as  stated  in  his  account  audited 

and  passed  by  the  County  Court  of  Princess 
Anne,  and  set  out  at  large  in  the  bill  of  ex- 
ceptions ;  but  that  the  several  sums  paid  to 
Haynes  Brent,  Prudence  Thetaball,  James 
Simpson,  Mary  Selden,  Latima  Holstead, 
Gresham  Nimmo,  and  Elizabeth  Hunter, 
being  paid  in  discharge  of  debts  of  dignity 
inferior  to  that  of  the  judgment  mentioned 
in  the  said  writ  of  scire  facias,  were  paid 
by  the  said  executor,  so  far  as  the  same 
were  paid  out  of  the  legal  assets  of  the  tes- 
tator, in  his  own  wrong,  and  therefore  that 
he  ought  not  to  have  any  credit  therefor. 
This  court  is  also  of  opinion,  that  the  sum 
of  one  hundred  and  eighty-nine  pounds,  the 
amount  of  the  sales  of  one  hundred  and 
twenty-six  acres  of  land,  stated  in  the  ac- 
count aforesaid,  as  left  by  the  will  to  be 
sold,  not  being  legal,  but  mere  equitable 
assets,  and  as  such  distributable  pari  passu 
among  all  the  creditors  of  the  testator, 
ought  not  wholly  to  enure  to  the  benefit  of 
the  Commonwealth,  by  virtue  of  the  judg- 
ment in  question,  and,  being  equitable  as- 
sets only,  as  appears  to  this  Court,  is  not  a 
proper  subject  for  the  cognisance  of  a 
Court  of  Law;  whereupon,  It  is  ordered, 
that  the  Jury's  verdict  be  set  aside,  and 
that  a  new  trial  be  had  in  the  cause ;  upon 
which  an  instruction  is  to  be  given  to  the 
Jury  in  conformity  to  the  principles  declared 
by  this  opinion  of  the  Court,  which  is  or- 
dered to  be  certified  to  the  said  General 
Court."  

82  *Bu8ter'8  Executor  v.  Wallace. 

Monday.  15tli  May.  1809. 

I.  Action    OS    Covensot*— Breaches— A8«iinunent.—lQ 

declaring  on  a  covenant,  it  Is  sufficient  to  set  out 
the  substance  and  lesral  effect  only  of  such  parts 
of  the  deed  as  are  necessary  to  entitle  the  plain- 
tiff to  recover:  and.  In  assiffnlnsr  a  breach,  it  is  not 
necessary  to  dolt  in  the  very  words  of  the  cove- 
nant; the  intention  of  the  parties  to  be  collected 
from  the  instrument  may  alone  be  stated.  If, 
therefore,  the  declaration  charge  a  covenant  to 
sell  to  the  plaintiff  a  certain  quantity  of  land,  and 
to  refund  all  moneys  paid  therefor.  In  case  the 
land  or  any  part  be  lost,  it  is  a  sufficient  assig-n- 
ment  of  the  breach  that  ''the  defendant  had  no 
land  at  all"  in  the  place  specified. 


<a)  1  Hen.  &  Munf .  86. 

(b)  Cro.  Ellz.  TW,  LitUeton  v.  Hlbbins. 


*Pleadlog— Action  on    Covenant— Loffal   Effect.— In 

Reynolds  v.  Hurst.  18  W.  Va.  664.  It  Is  said:  "Upon 
the  death  of  the  co-obli?or  the  leffal  effect  of  the 
obliffation  was  an  obliffation  of  the-  survivor  alone, 
and  in  -suinff  on  such  obligration  and  pleading  it 
according  to  its  legal  effect  it  was  unnecessary  to 
allude  to  the  decedent  parties  in  any  part  of  the 
declaration  or  pleadings.  Harrison  v.  Field.  2 
Wash.  186:  Elliott  V.  Lyell.8Call266:  Atwell  v.  Milton. 
4  Hen.  &  M.  263;  Roans.  Judge,  in  Atwell  v.  Towles. 
1  Munf.  181;  Braxton  v.  Hilyard.  8  Munf.  49:  Craw- 
ford V.  Daigh,  8  Va.  Gas.  621:  Backus  v.  Taylor,  6 
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a.  Suie-Sune-Itadly  Asslfffied— Effect  of  Verdict. t— 

But.  even  if  a  breach  be  badly  assismed.  It  will  be 
aided  after  a  verdict  for  the  plaintiff  on  an  issue 
Joined  on  the  plea  that  the  defendant  had  not 
broken  the  covenant 

3.  Affreement  under  3eal  for  Sale  of  Land— Perol  Evi- 
dence.—If  B.  affree  to  sell  W.  so  many  acres  of 
land  lying-  on  a  certain  creek,  &c.  without  specl- 
fylnff  any  boundaries:  but  a  particular  tract  is 
shewn  to  W.  as  the  land  embraced  by  the  agree- 
ment: and  they  accordingly  enter  into  a  contract 
underhand  and  seal;  parol  evidence  Is  admissible 
to  shew  that  B.  either  had  no  land  at  all  on  that 
creek.  Ac.  or  not  that  particular  tract  which  It 
was  understood  by  the  parties  was  comprehended 
in  the  agreement 

4.  Instruction— Abstract  Propoaltlon54— A  Ck>urt  is 
not  bound  to  give  Instructions  on  general  and  ab- 
stract propositions;  but  only  on  the  actual  case 
before  them. 

5.  Exceptions-Must  Be  Specific.!— If  the  depositions 
offered  as  evidence  In  a  Court  of  Law  contain 
matter  supposed  to  be  exceptionable,  the  proper 
course  is  to  point  out  the  exceptionable  passages, 
and  then  move  the  Court  to  instruct  the  Jury  to 
disregard  such  passages. 

This  was  an  appeal  from  a  judgment   of 
the  District  Court  of  Charlottesville. 

The  appellee  instituted  an  action  of  cove- 
nant against  the  appellant's  testator,  on  a 
written  agreement  under  seal,  bearing  date 
the  6th  of  April,  1797,  in  which  agreement, 
the  defendant,  bj  his  attorney,  in  fact, 
acknowledged  to  have  sold  to  the  plaintiff 
500  acres  of  land,  on  Silver  Creek  in  Madi' 
son  County,  State  of  Kentucky,  at  a  cer- 
tain price  per  acre,  according  to  three 
several  qualities  of  the  land,  to  be  estimated 
by  two  persons  designated  in  the  agree 
ment;  and  further  covenanted,  **that  if  the 
land  or  any  part  thereof  should  be  lost,  the 
said  Buster  was  to  refund  the  money  with- 
out interest,  according  to  the  rates  of  the 
land  lost ;  and  was  to  defend  all  suits  at 
law  that  might  arise  from  other  claims.'* 
There  was  no  other  description  of  the  land 
in  the  written  agreement;  nor  were  there 
any  further  covenants  on  the  part  of  the 
defendant. 

The  plaintiff,  in  his  declaration,  recited 
the  contract,  and  averred,  **that,  giving 
faith  to  the  representations  of  the  de- 
fendant's attorney,  in  fact,  and  the  power 
made  him  by  the  defendant,  he  pro- 
ceeded to  pay  him  one  hundred 
83  ^pounds  current  money  of  Virginia, 
which  the  defendant  actually  re- 
ceived ;  and  the  plaintiff  avers  that  the  de- 
fendant had  no  land  at  all  lying  on  Silver 
creek,  in  the  County  of  Madison,  State  of 
Kentucky ;  and  although  the  defendant,  by 
contract,  was  to  refund  all  moneys  paid  by 
him,  proportionably  to  the  loss  sustained 
by  the  plaintiff,  and  although  the  defendant 


Munf.  488:  Ltons,  Judge,  in  Macon  v.  Crump,  1  Call 
587:  Buster  v.  Wallace,  4  Hen.  dk  M.  92." 

The  principal  case  Is  also  cited  in  foot-note  to 
Crawford  v.  Dalgh,  2  Va.  Cas.  521.  See  monographic 
note  on  "Covenants'*  appended  to  Todd  v.  Summers, 
2Gratt.  167. 

tAction  of  Covenant— Breeches  Badly  Aselirn^— Bf- 
fect  of  Verdict.— The  principal  case  is  cited  in 
Laughlln  v.  Flood,  S  Munf.  256. 

tlnstructlons- Abstract  Questions.— The  court  will 
not  instruct  upon  mere  abstract  questions.  Shelton 
V.  Cocke,  8  Munf.  196,  citing  the  principal  case.  See 
monographic  note  on  "Instructions"  appended  to 
Womack  v.  Circle,  29  Gratt.  192. 

^Exceptions— Must  Be  Specific.— On  this  question  the 
principal  case  is  cited  In  Harrlman  v.  Brown,  8 
Leigh  706,  and  note:  foot-note  to  Friend  v.  Wilkinson, 
9  Gratt.  81:  Parsons  v.  Harper,  16  Gratt  76:  foot-note 
to  Trogdon  v.  Com..  81  Gratt.  868:  Norfolk,  etc,  R. 
Co.  V.  Ampey,  93  Va.  126,  25  S.  E.  Bep.  226;  Shepherd 
v.  McQullkln,  2  W.  Va.  100. 

See  monographic  note  on  "Bills  of  Exception" 
appended  to  Stoneman  v.  Com..  25  Gratt  887. 


has  been  notified  of  the  premises,  he  has 
refused  to  return,  although  often  requested, 
the  defendant  the  money  thus  advanced  bj 
the  plaintiff,  for  a  consideration  which  has 
entirely  failed. ' '  Plea,  *  'that  the  defendant 
had  not  broken  the  covenant,'*  and  issue 
thereupon. 

At  the  trial,  a  number  of  depositioas 
taken  in  the  State  of  Kentucky,  (the  most 
important  of  which  were  taken  after  two 
juries  had  been  sworn  in  the  cause,  who 
could  not  agree  in  their  *  verdict, )  were 
offered  in  evidence  by  the  plaintiff.  These 
depositions,  besides  containing  much  hear- 
say evidence,  tended  to  explain  the  inten> 
tion  of  the  parties  at  the  time  of  entering 
into  the  agreement,  and  to  prove  covenants 
on  the  part  of  the  defendant,  which  were 
not  inserted  in  the  said  agreement ;  partic- 
ularly, it  was  proved  by  the  person  who 
drew  the  instrument  of  writing,  and  after- 
wards attested  it  as  a  witness,  that  the  de- 
fendant's attorney  agreed  with  the  plaintiff, 
*'that  if  he  did  not  prove  that  the  spot  of 
ground  on  which  they  then  were,  was  the 
spot  of  ground  called  for  by  his.  Buster's 
entry,  made  by  a  certain  Benjamin  Black- 
burn, he  would  refund  to  the  plaintiff  the 
purchase-money.  After  which  agreement, 
the  deponent  drew  an  article  between  the 
parties,"  Ac.  Whereupon  the  defendant, 
by  his  counsel,  moved  the  Court  **to  exclade 
such  parts  of  the  depositions,  in  this 
cause,  from  going  in  evidence  to  the  Jniy, 
as  were  at  variance  with  the  covenant,  or 
went  to  explain  the  same."  But  the  mo- 
tion was  overruled,  and  the  whole  of  the 
depositions  suffered  to  go  in  evidence  to  the 
Jury.  To  this  opinion  of  the  Court,  the  de- 
fendant tendered  a  bill  of  exceptions,  which 
was  siened,  sealed,  and  made  a  part 
of  the^record.  Verdict  for  the  plain- 
tiff for  300  dollars  damages,  and  judg- 
ment thereupon ;  from  which  the  defendant 
appealed  to  this  Court. 

Hening,  for  the  appellant,  made  the  fol- 
lowing points,  and  cited  in  support  thereof 
the  corresponding  authorities. 

1.  That  the  breach  was  not  well  assigned, 
because  it  was  neither  in  the  words  of  the 
covenant,  nor  did  it  comprehend  its  effect; 
and  was  moreover  too  uncertain.  5  Com. 
Dig.  (by  Rose),  341,  tit.  Pleader,  (C.  47;) 
Cro.  Eliz.  914,  Chantffower  v.  Priestlej, 
Yelv.  30,  S.  C.  under  the  name  of  Channd- 
flower  V.  Prestley. 

2.  That,  by  the  terms  of  the  agreement, 
the  defendant  was  not  bound  to  refund  the 
money,  unless  the  lands  were  lost  bj  a 
legal  eviction ;  which  ought  to  have  been 
averred  and  shewn  by  the  plaintiff;  or,  at 
least,  that  a  stranger  entered  upon  him  bj 
virtue  of  an  older  and  better  title  existing 
at  the  time  of  the  contract.  And  the  want 
of  this  averment  will  not  be  aided  by  ver- 
dict. 5  Com.  Dig.  (by  Rose),  343,  tit. 
Pleader,  (C.  49;)  Vaugh.  118,  Hayes  v. 
Bickerstaff ;  Hob.  34,  Tisdale  v.  Essex,  Cas. 
temp.  Hard.  161,  Jordan  v.  Twells;  Cra 
Jac.  315,  Kirby  v.  Hansaker. 

Modern  determinations,  though  they  do 
not  go  so  far  in  requiring  that  an  eviction, 
by  legal  process,  shall  be  stated,  yet  aU 
agree  that  the  entry  must  be  averred  and 
shewn  to  have  been  by  a  person  having 
lawful   right   and   title  at  the  time  of  the 
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contract.  4  Term  Rep.  617,  Foster  v.  Pier- 
aon ;  8  Term  Rep.  278,  Hodgson,  executor, 
&c.  Y.  Eaat-India  Company;  1  Mass.  Term 
Rep.  464,  Emmerson  v.  Proprietors,  Ac.  of 
Mi  not. 

3.  That  the  opinion  of  the  District  Court 
was  ^^Toneous  on  the  point  reserved  by  the 
bill  of  exceptions ;  inasmuch  as  it  went  to  ad- 
mit parol  testimony  to  go  to  the  Jury,  which 
essentially   varied  a  written  agreement. 

It  is  a  general  rule,  that,  where  there  is 

a     written    agreement,    the    whole    sense 

of    the  parties    is    resumed    to    have 

85  *been   comprised  in  it;  and  therefore 
parol  evidence  shall   not  be  admitted 

to  disannul  or  substantially  vary  it.  This 
was  the  doctrine  of  the  common  law  before 
the  statute  of  frauds  existed ;  and  the  rules 
of  evidence  being  the  same  in  both  Courts 
of  Law  and  Equity,  parol  evidence  is  no 
more  admissible  in  the  one  Court  than  in 
the  other.  1  Fonh.  200;  1  Roll.  Abr.  379;  4 
Vin.  Abr.  397,  pi.  2;  5  Co.  68,  Cheyney's 
case;  Select  Ca.  Ch.  temp.  King,  20, 
Christmas  v.  Christmas;  4  Vin.  132,  pi. 
13 ;  4  Bro.  Ch.  Cas.  519,  Rich  v.  Jackson ; 
3  Wils.  275,  Meres  et  al.  v.  Ausell;  2  Atk. 
1384],  400,  Parteriche  v.  Powlet;  Bun b.  65, 
Binstead  v.  Coleman;  3  Atk.  8,  Tinney  v. 
Tinney;  1  Bro.  Ch.  Cas.  168,  Hare  v. 
Shearwood ;  2  W.  Black.  Rep.  1249,  Preston 
V.  Merceau;  1  H.  Black.  289,  Gunnis  v. 
Erhart;  Ibid.  659,  Haynes  v.  Hare;  2  Bos. 
&  Pull.  565,  Coker  v.  Guy ;  Cas.  temp.  Tal. 
240,  Brown  v.  Selwyn;  2  Bro.  Pari.  Cas. 
(Tomlins'  edit.)  99,  Stratton  v.  Payne;  7 
Bro.  Pari.  Cas.  461,  466,  Brrington  v. 
Broughton;  1  Scho.  &  Lef.  22,  Clinan  v. 
Cooke;  1  Day's  Cas.  in  Error,  23,  North- 
rop V.  Speary ;  2  Day*s  Cas.  in  Error,  137, 
Dunham  v.  Baker;  1  Mass.  Term  Rep.  69, 
Paine  v.  M'Intier;  1  Caines'  (N.  Y.)  Rep. 
358,  Jackson,  ex  dem.  Putman,  v.  Bowen; 
1  Johns.  (N.  Y.)  Rep.  139,  Schermerhorn  v. 
Vanderheydon ;  3  Dall.  415,  Clarke  v. 
Russel;  4  Dall.  430,  O'Harra  v.  Hall. 

Hay,  for  the  appellee,  admitted  the  law 
to  be  as  stated  by  the  counsel  on  the  other 
aide,  but  contended  that  it  did  not  apply  to 
the  present  case. 

The  declaration,  though  not  very  formal, 
was  substantially  good ;  but,  even  if  it  were 
defective,  it  was  too  late  to  take  advantage 
of  those  defects  after  verdict.  In  declaring 
in  covenant  it  is  sufficient  to  set  out  the 
substance  of  the  covenant  and  the  breach,  (a) 
In  the  case  of  Bristow  v.  Wright, (b)  it  is 
expressly  said  by  Lord  Mansfield,  '4hat  if 
an  action  be  founded  on  a  deed,  the  plain - 
tifP  need  not  set  forth  more  than  that  part 
which  is  necessary  to  entitle  him  to  re- 
cover. ' ' 

86  *By  the  strict  letter  of  the  covenant, 
Wallace  was  to  defend  any  suits  which 

might  be  brought,  and  Buster  to  pay  the 
expenses.  But  the  fact  was,  that  there  was 
no  land.  How  then  was  Wallace  to  comply 
literally  with  the  terms  of  the  contract? 
It  is  enough  that  the  intention  of  the  par- 
ties to  be  collected  from  the  instrument  be 
stated  in  assigning  the  breach.  This  has 
been    done    in    the    present   case;    and    is 


clearly  within  the  principles  of  the  case  of 
Bache  and  others  v.  Proctor,  (c) 

With  respect  to  the  instruction  of  the 
Court,  on  the  point  of  admitting  of  the 
depositions,  no  other  instructions  could 
have  been  given,  from  the  motion  which 
was  made.  The  Court  was  asked  to  exclude 
from  the  consideration  of  the  Jury  certain 
parts  of  the  depositions.  How  was  the 
Court  to  comply?  Were  the  Judges  to  erase 
the  exceptionable  parts?  Certainly  not. 
The  proper  course  would  have  been  for  the 
counsel  to  select  such  parts  as  he  deemed 
improper  evidence,  and  move  the  Court  to 
instruct  the  Jury  to  disregard  them.  Not 
having  done  so,  the  Court  could  not  have 
done  otherwise  that  permit  the  whole  depo- 
sitions to  go  to  the  Jury ;  not  being  pre- 
sumed to  have  been  those  parts  which  were 
excepted  to. 

Wednesday,  May  28.  The  Judges  gave 
their  opinions. 

JUDGE  TUCKER.  Wallace  brought  cov- 
enant against  Claudius  Buster,  for  that  the 
defendant  by  his  covenant,  did  covenant 
and  agree  to  sell  to  the  plaintiff  500  acres  of 
land  in  Kentucky,  lying  on  Silver  Creek, 
in  the  County  of  Madison,  for  which  he 
was  to  pay  at  a  certain  rate ;  and  the  plain- 
tiff avers  that  giving  faith,  Ac.  he  proceeded 
to  pay  1001.  which  the  defendant  actually 
received ;  and  avers  that  the  defendant  had 
no  land  at  all  lying  on  Silver  Creek,  in  the 
County  of  Madison,  in  Kentucky ;  and  al- 
though the  defendant,  by  contract,  was  to 
refund  all  moneys  paid  by  him  proportion- 
ably  to  the  loss  sustained  by  the  plaintiff, 
and  although  the  defendant  hath  been 
87  notified  *of  the  premises,  he  hath  re- 
fused to  return  (although  often  re- 
quested) the  defendant  the  money  thus 
advanced  by  the  plaintiff,  for  a  considera- 
tion which  has  entirely  failed,  to  the  plain- 
tiff's damage,  &c. 

The  defendant  pleaded,  that  he  had  not 
broken  the  covenant  in  the  plaintiff's  dec- 
laration mentioned,  as  the  plaintiff  against 
him  hath  alleged,  and  thereof  he  puts  him- 
self upon  the  country,  and  issue  was  joined. 

Mr.  Hening,  for  the  appellants,  has  taken 
two  exceptions  to  this  declaration.  1.  That 
the  breach  is  not  well  assigned;  because  it 
is  neither  in  the  words  of  the  covenant,  nor 
does  it  comprehend  its  effect,  and  is  more- 
over uncertain.  2.  That  by  the  terms  of 
the  agreement,  the  defendant  was  not  bound 
to  refund  the  money,  unless  the  lands  were 
lost  by  a  legal  eviction,  which  ought  to 
have  been  averred  and  shewn  by  the  plain- 
tiff. 

As  to  the  first  of  these  exceptions.  How 
far  the  technical  phraseology  of  the  decla- 
ration might  have  been  judged  deficient 
upon  a  special  demurrer,  it  is  unnecessary 
tQ  inquire,  since  the  defendant,  by  his  plea, 
has  admitted  that  the  plaintiff  hath  alleged 
a  breach  of  his  covenant.  But  with  regard 
to  substance,  the  case  of  Bache  v.  Proc- 
tor, (d)  which  was  upon  a  special  demurrer, 
is,  in  my  opinion,  a  conclusive  authority 
in  favour  of  the  plaintiff,  if  indeed  author- 
ity upon  so  plain  a  case  could  be  required. 
As  to  the  second,  I  see  nothing  in  the  con- 
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tract,  to  warrant  Mr.  Hening'a  conclusion, 
that  the  defendant  was  not  bound  to  refund 
the  money,  unless  the  lands  were  lost  by  a 
legal  eviction.  The  covenant  does  not  im- 
port to  be  a  legal  conveyance  of  the  lands 
therein  mentioned;  there  being  no  such  de- 
scription of  the  lands  therein,  as  that  the 
purchaser  could  have  entered,  and  possessed 
himself  thereof ;  but  is  merely  such  a  con- 
tract, as  a  Court  of  Ek^uity  would  compel 
the  specific  execution  of,  or  a  Court  of  Law 
give  damages  for  breach  of. 

The  vendor  might  have  had  a    thousand, 

or   ten    thousand   acres   of   land  on  Silver 

Creek  in  the  same  tract,  or  in  a  dozen 

88  ^different  tracts ;  into   none  of  which 
would   it  have   been    lawful   for  the 

covenantee  to  enter  upon  this  contract, 
ii  is  therefore  a  petitio  principii  to  say,  that 
the  covenantor  was  not  bound  to  refund, 
unless  the  lands  were  lost  by  a  legal  evic- 
tion, which  presupposes  an  entry  and  actual 
possession ;  neither  of  which  could  happen, 
if,  in  fact,  as  is  alleged  in  the  declaration, 
the  covenantor  had  no  lands  on  Silver 
Creek  in  the  County  of  Madison,  as  by  the 
covenant  is  supposed. 

With  respect  to  the  exception  taken  at 
the  trial.  It  was  not  to  be  supposed  or  ex- 
pected, that  the  Court  could  be  so  well  ap- 
prized of  the  contents  of  the  depositions, 
as  to  be  able  to  select,  without  the  aid  of 
counsel,  those  parts  which  the  Jury  ought 
to  disregard.  The  depositions  being  regu- 
larly taken,  and  read  without  objection, 
could  not  be  withheld  from  the  Jury,  par- 
tially ;  the  Court  could  not  direct  any  eras- 
ure, as  has  been  supposed ;  and  it  was  the 
duty  of  the  counsel,  specially  to  recite  those 
parts  which  he  objected  to  the  Jury's  con- 
sidering. Had  he  pointed  out  the  passages, 
and  it  had  appeared  improper  that  those 
passages  should  be  considered  as  evidence 
before  the  Jury,  the  Court  could  no  doubt 
have  instructed  the  Jury  to  disregard  them ; 
but  he  not  having  proceeded  in  that  man- 
ner, I  cannot  charge  his  omission,  as  an 
error  committed  by  the  Court.  I  think  the 
judgment  ought  to  be  affirmed. 

JUDGE  ROANE.  The  declaration  in 
this  case,  though  very  ill  drawn,  charges 
a  covenant  to  sell  to  the  appellee  500  acres 
of  land  on  Silver  Creek,  and  also  to  refund 
all  moneys  paid  therefor,  in  case  the  land 
or  any  part  be  lost.  It  charges  breaches 
in  that  the  appellant  had  in  fact  '^no  land 
at  all  lying  on  Silver  Creek;"  that  the 
consideration  for  which  a  sum  of  1001.  was 
paid  under  the  said  contract  had  '* entirely 
failed,"  and  that  the  said  1001.  was  not  re- 
funded. 

The   cases   of   Hawkins  v.    Berkeley,  (a) 
Bache  v.  Proctor, (b)  and  others,  fully  jus- 
tify   this    assignment    of    breaches, 

89  *in    reference    to   the   agreement  on 
which    the    action     is    founded:    the 

breach  is  substantially  laid,  according  to 
the  intention  of  the  parties,  which  was  to 
warrant  to  the  appellee  the  land  sold,  or,  if 
lost,  to  refund  any  moneys  paid  therefor. 

With  respect  to  the  motion  made  by  the 
defendant  to  the  Court,  it  was,  *4hat  the 
Court  should  exclude  such  parts  of  the  dep- 
ositions   from    going    in    evidence    to    the 


(a)  1  Wash.  204. 

(b)  E 


Donff.  868,  ist  edit.  383,  8d  edit. 


Jury,  as  were  at  variance  with  the  covenant, 
or  went  to  explain  the  same.'*  And  again, 
in  another  part  of  the  bill  of  ezceptionB, 
the  motion  is  stated  to  have  been  '*to  arrest 
from  the  consideration  of  the  Jury  so  much 
of  the  depositions  as  went  to  establish  a 
fact  out  of  the  covenant  stated  in  the  dec- 
laration ;  particularly  those  parts  of  the 
depositions  which  say  that  at  the  time  of 
entering  into  the  said  covenant,  the  defend- 
ant was  bound  to  refund  the  money,  if  he 
did  not  prove  that  the  land  whereon  the 
plaintiff  lived  was  the  very  land  called  for 
the  defendant's  entry." 

With  respect  to  the  first  part  of  the  in- 
struction required  from  the  Court  as  above, 
the  motion  was,  perhaps,  too  general,  and 
the  instruction  required,  of  too  abstract  a 
nature.  If  given,  it  would  have  left  the 
Jury  much  as  they  were,  as  they  would 
still  have  to  judge  whether  this  or  that  par- 
ticular piece  of  testimony  was  admitted  or 
rejected  by  the  instruction.  But  the  Court 
were  justified  on  another  ground  in  refus- 
ing to  give  the  instruction ;  and  that  is, 
that,  upon  inspecting  the  whole  of  the  dep- 
ositions, it  appears  that  every  part  thereof 
was  admissible.  If  they  gave  a  correct 
opinion  upon  the  actual  case  before  them, 
they  are  to  be  excused  from  answering  gen- 
eral and  abstract  questions.  The  latter  part 
of  the  motion,  indeed,  propounds  a  partic- 
ular question  to  the  Court;  but  I  am  of 
opinion,  that  the  decision  of  the  Court 
thereupon  was  also  correct. 

Indeed,  all  the  testimony  contained  in  the 
depositions  tends  either  to  prove,  that 
90  the  appellant  had  no  land  at  all  *on 
Silver  Creek ;  or  that  he  had  not  that 
particular  tract  which  it  was  understood 
and  agreed  between  the  parties  was  the 
tract  embraced  by  the  agreement.  Evi- 
dence to  this  last  point  was  not  contradic- 
tory to  the  agreement ;  was  not  out  of  the 
same :  it  is  consistent  therewith :  it  is  like 
the  common  case  of  admitting  evidence  to 
shew  which  John  was  meant,  when  there 
are  two,  and  one  is  mentioned  in  a  deed  or 
agreement. 

On  the  whole,  I  am  for  affirming  the 
judgment. 

JUDGE  FLEMING.  The  counsel  for  the 
appellant  stated  three  points  on  which  the 
judgment  ought  to  be  reversed. 

1.  That  the  breach  is  not  well  assigned, 
because  it  is  neither  in  the  words  of  the 
covenant,  nor  does  it  comprehend  its  effect, 
and  is  too  uncertain. 

2.  That  the  defendant  was  not  bound  to 
refund  the  money,  unless  the  lands  were 
lost  by  a  legal  eviction,  which  ought  to 
have  been  averred  and  shewn  by  the  plain- 
tiff; and, 

3.  That  the  court  erred  in  admitting  parol 
testimony  to  go  to  the  Jury,  which  essen- 
tially varied  a  written  agreement. 

With  respect  to  the  first  point,  the 
breaches  are  well  assigned,  according  to 
the  principles  laid  down  in  the  case  of 
Bache  and  others  v.  Proctor,  Doug.  382,  that 
it  is  not  necessary,  in  assigning  breaches, 
to  use  the  express  words  of  a  covenant; 
and  that  the  intention  of  the  parties,  to  be 
collected  from  the  instrument  itself,  may 
well  be  stated  in  assigning  breaches, 
though    not   particularly   expressed  in  the 
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covenant.  But  admitting  that,  on  a  special 
•demurrer,  the  assignment  of  breaches  would 
have  been  adjudged  insnfiBcient,  they  are 
^certainly  good  after  a  verdict. 

As  to  the  second  point,  **that  the  defend- 
ant was  not  bound  to  refund  the  money, 
unless  the  lands  were  lost  by  legal  evic- 
tion," there  is  no  such  article  in  the  agree- 
ment ;  and  the  counsel  should  have  explained 
to  the  Court  how  the  defendant  was  to  have 
been  evicted  of  lands  of  which  he  was  never 

seised  or  possessed. 
^  *With  respect   to   the  admission  of 

improper  evidence  to  go  to  the  Jury, 
it  appears  that  the  depositions  were  legally 
taken,  and  T  perceive  no  error  in  the  Court's 
permitting  them  to  go  in  evidence  to  the 
Jury. 

By  the  whole  Court,  (absent  JUDGE 
I^TONS,)  the  judgment  of  the  District 
Court  was  afiBrmed. 


Marks  and  Wife,  &c.  v.  Bryant  and  Wife. 

Monday,  ist  May,  1809. 

«.  AppMU«— WUt«— ProlMite-Orislnal  Paper  Should  Be 
Produced.— In  erery  case  of  an  appeal  In  a  contro- 
versy concemlnff  the  probate  of  a  will,  the  orlffi- 
nal  paper  exhibited  for  probate  ousrht  to  be 
brouffht  before  the  appellate  court,  by  writ  of 
snbpcBna  duces  tecum:  if  sach  paper  cannot  be 
had,  the  order  admitting*  it  to  record,  or  reject- 
iniT  it,  onfirht  neither  to  be  afHrmed  nor  reversed; 
but  the  appeal  should  be  dismissed. 

a.  Nuncupetlve  Wllls-Where  AUde-HaUtatlou.t-A 
nuncupative  will  not  made  at  the  habitation  ot 
the  deceased,  nor  where  he  had  resided  for  ten 
days  next  precedinir,  but  authenticated  as  the 
law  requires,  ought  to  be  established,  notwith- 
standing his  being  very  unwell  when  he  left 
home;  if,  afterwards,  he  was  taken  more  dan- 
gerously ill,  and  died  at  the  place  where  such 
will  was  made. 

3.  Suae— ObImIou  of  Psrt  When  Committed  to  Writ- 
loff— Effect  upon  Residue.— Although  in  committing 
a  nuncapatlve  will  to  writing,  within  six  days 
from  the  speaking  of  the  testamentary  words,  a 
distinct  and  independent  part  thereof  be  omitted, 
the  residue  of  the  will  is  not  thereby  vitiated.    • 

-4.  Same— TestamenUry  Capacity. -A  testator's  be- 
queathing (among  other  things)  an  article  of 
property  whlcb  does  not  belong  to  him,  is,  at  most, 
only  a  circumstance  from  which  to  infer  a  state 
of  mind  unfavourable  to  the  making  of  a  testa- 
ment; and  ought  not  to  prevail  against  positive 
testimony,  showing  his  competency  to  make  a  will 
at  the  time  in  question. 

This  was  a  controversy  concerning  the 
establishment  of  the  nuncupative  will  of 
Travis  Womack,  deceased.  John  Mars  and 
Patsy  his  wife,  and  Polly  Titmarsh  were 
the  legatees  interested  in  establishing  the 
will;  and,  at  their  instance,  Thomas  B. 
Bryant  and  Sally  his  wife  were  summoned 
to  Prince  George  County  Court,  September 
lerm,  1804,  to  shew  cause,  if  any  they  could, 
against  its  being  admitted  to  record.  The 
County  Court,  on  hearing  the  parties  by 
counsel,  and  the  testimony  on  both  sides, 
being  of  opinion  ''that  the  nuncupative 
words  of  Travis  Womack,  deceased,  which 
were  committed  to  writing  within  six  days 
after  the  speaking  thereof  were,  by  the  said 
Womack  used  in  his  last  sickness,  and  that 
he  was  taken  sick  from  home,  and  that  he 
died  before  he  returned  to  the  place  of  his 
habitation ;  and     also,    that    he    called    on 


I.— See  monographic  note  on  "Appeal  and 
Error"  appended  to  Hill  v.  Salem,  etc..  Turnpike 
Co..  i  Rob.  263. 

tNuncupattve  WlUs-Where  Made-Habitation.— On 
this  question  the  principal  case  is  cited  in  foot-note 
to  Paffe  V.  Page,  2  Rob.  424;  Reese  v.  Hawthorn.  10 
Oratt  568.    See  monographic  note  on  "Wills." 


Edward  Marks,  jun.  and  Jemima  Simmons, 
then  present,  to  take  notice  that  such  words 
were  his  will ;  ordered  the  said  words  to  be  es- 
tablished as  the  nuncupative  will  of  the  said 
Womack,  and  that  the  same  be  recorded;" 
from  which  decision  Bryant  and  wife 

92  appealed    to    the    ^District   Court    of 
Petersburg,  where  the  said  order  was 

reversed  without  assigning  any  reasons; 
and  thereupon  Marks  and  wife  and  Polly 
Titmarsh  appealed  to  the  Court  of  Appeals. 
The  record  being  opened  here,  it  appeared 
that  a  copy  of  the  writing  exhibited  as  a 
memorandum  of  the  nuncupative  words  was 
inserted ;  but  the  original  will  was  not  sent 
to  this  Cour't.  A  subpoena  duces  tecum  to 
bring  up  the  original  (directed  to  the 
Clerk  of  Prince  George  County  Court)  had 
been  awarded  prior  to  the  present  term ; 
but  the  paper  had  not  been  produced. 

Hay,  for  the  appellees,  insisted  that  the 
original  must  be  produced.  Unless  the  will 
itself  were  before  this  Court,  it  cannot  hear 
witnesses ;  for,  in  order  to  decide  correctly 
in  its  appellate  capacity  it  must  have  the 
same  document  before  it  which  was  exhib- 
ited to  the  Court  below.  If  it  must  take  up 
the  subject  on  the  same  grounds  as  the 
Court  below,  the  inference  is  irresistible. 
The  will  in  this  case  was  once  in  the  cus- 
tody of  the  Clerk  of  Prince  George,  but  is 
now  lost.  The  only  remedy  to  set  up  a  lost 
will  is  in  equity;  the  invariable  practice 
being  to  bring  a  suit  in  Chancery,  in  such 
cases.  Its  having  been  recorded  in  Prince 
George  is  of  no  avail ;  for  that  judgment 
(being  reversed)  is  now  as  if  it  never  had 
existed.  If  the  judgment  of  this  Court 
should  be  that  the  will  be  admitted  to  rec- 
ord, how  can  this  be  done  unless  the  paper 
itself  be  produced?  In  the  cases  of  Bates 
V.  Holman,(a)  and  Temple  and  Taylor  v. 
Temple,  (b)  the  original  wills  were  seen 
and  inspected;  and  such  has  been  the  uni- 
form usage  of  this  Court.  The  language  of 
the  law,(c)  **when  any  will  shall  be  pro- 
duced for  probat,"  cannot  be  satisfied  by 
any  thing  but  the  production  of  the  original. 

George  K.  Taylor,  for  the  appellants,  said 

that,  if  the  original  ought  to  be  before  the 

Court,    his   clients   were   not   to  blame  for 

its  non-production.     As  to  the  loss  of 

93  the    will,  *this    Court    is    trying  the 
cause   on  the   record.    The  will  was 

admitted  to  record,  and  entrusted  to  the 
Clerk  to  be  safely  kept  at  his  peril.  There 
is  no  certificate  from  him  that  it  is  lost ; 
neither  is  it  certain,  from  any  thing  judi- 
cially appearing,  that  such  is  the  case. 
The  only  inquiry  then  is,  whether  it  is,  in 
all  cases,  necessary  for  this  Court  to  have 
the  original  will  before  it.  Where  it  is 
suggested  that  the  original  would  throw 
any  light  on  the  subject,  (as  by  interlinea- 
tions, erasures,  Ac. )  the  Court  will  require 
it;  but,  where  there  is  no  such  suggestion, 
it  is  unnecessary  and  unusual.  In  the  case 
of  Richard  Squire  Taylor's  will,  the  origi- 
nal was  sent  for,  because  it  was  suggested 
that  the  appearance  of  the  paper  itself  would 
show  the  incapacity  of  the  testator.  So  in 
Bates  V.  Holman,  inspection  of  the  paper 
itself    was    all   important :  but  in  this  case 


(a)  S 


Hen.  &.  Munf .  502. 
Hen.  &  Munf.  476. 
Rev.  Code,  vol.  1.  c.  02,  s.  18,  p.  162. 
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no  ray  of  information  would  be  received  by 
the  Cotirt  from  seeing  the  original. 

Hay.  Mr.  Taylor  has  very  ingeniously 
varied  the  aspect  of  the  cause.  He  says 
there  is  no  evidence  that  the  will  is  lost. 
If  so,  then  I  call  upon  him  to  produce  it. 
But  he  asserts  there  is  nothing  in  this  will 
which  may  not  be  seen  on  the  record.  How 
is  that  known?  We  wish  the  original  will 
to  be  seen,  for  this  purpose.  It  will  appear 
that  the  person  who  wrote  it  was  so  igno- 
rant of  orthography,  or  language,  that  he 
actually  made  some  words.  The  production 
of  the  paper  itself  may  afford  very  material 
facta  to  enable  the  Court  to  judge  of  the 
ability  of  the  writer  to  certify  correctly  the 
terms  of  the  will.  Suppose  the  paper  were 
written  with  ink  of  different  colours,  and 
with  different  hands.  These  circumstances 
might  weigh ;  and  the  consideration  that 
such  circumstances  might  exist,  shows  the 
propriety  of  introducing  the  original  on  all 
occasions,  that  the  Court  may  determine 
upon  its  face. 

Taylor.  Why  did  not  Mr.  Hay  move  for  a 
subpoena  duces  tecum  to  bring  up  the  orig- 
inal, if  he  wanted  it? 

JUDGE  TUCKER  observed,  that  the 
party  appellant  was  bound  to  produce  the 
paper,  if  required.  The  Court  and 
^witnesses  ought  to  inspect  the  very 
paper.  The  proper  course  probably  is 
to  direct  a  subpoena  duces  tecum  to  the  Clerk 
of  the  District  Court ;  for  he  ought  to  have 
retained  it  in  his  office.  My  opinion  is,  we 
should  proceed  no  further,  at  present,  until 
the  original  paper  be  produced,  or  the  sub- 
poena be  returned. 

JUDGES  ROANE  and  FLEMING  wished 
to  take  time  to  consider  the  point ;  and  by 
consent  the  witnesses  were  examined. 

The  substance  of  the  evidence  (which, 
according  to  the  rule  of  this  Court,  was 
taken  down  in  writing  in  open  Court)  was, 
that  the  testator,  being  a  young  unmarried 
man,  and  boarding  with  a  Mr.  Gary,  at 
City  Point,  left  that  place  the  Sunday  be- 
fore his  death,  on  a  visit  to  his  only  sister, 
the  wife  of  Bryant,  the  appellee;  that  he 
was  then  very  ill,  **his  disorder  having  be- 
gun with .  the  ague  and  fever,  and,  from 
that,  turned  to  a  constant  fever  and  sore 
throat;"  that  he  rode  to  Bryant's,  a  dis- 
tance of  twelve  miles,  and  there  growing 
worse,  (with  the  subsequent  symptom  of  a 
disorder  in  his  bowels, )  died  on  the  follow- 
ing Sunday ;  that  he  had  been  delirious,  at 
times  when  the  fever  was  on  him,  before  he 
left  City  Point ;  and,  after  his  arrival  at 
Bryant's,  was  frequently  delirious,  both  be- 
fore and  after  his  speaking  the  testamen- 
tary words;  but  was  in  his  senses  at  the 
time  of  speaking  them,  which  was  in  the 
presence  of  Edward  Marks,  Henry  Simmons 
and  Jemima  Simmons,  (who  all  concurred 
in  their  testimony  as  to  this  point,)  and  of 
the  three  appellants;  Bryant  and  wife  not 
being  present;  that  he  called  on  all  the 
persons  present  to  take  notice  that  what 
he  had  said  was  his  will;  (as  to  which  cir- 
cumstance Edward  Marks  and  Jemima  Sim- 
mons agreed,  though  Henry  Simmons  did 
not  recollect  it;)  that  he  gave  to  his  cousin 
Patsy  Marks,  wife  of  John  Marks,  the  ap- 
pellant, who  had  been  his  guardian,  and 
for   whom   he   expressed  great  regard,  his| 


negro  woman  Sukey,  worth  about  forty-five 
pounds;  and  to  his  ''poor  old"   aunt  Polly 

Titmarsh,  a  sum  of  money  out  of  his 
95        estate,  to  buy  hera*horse,  (for  which 

he  said  he  supposed  eighteen  or  twenty 
pounds  would  be  sufficient,)  together  ''with 
an  old  field  lying  near  her  honse,  called 
Hackney's  and  a  line  to  be  run  so  as  to  in- 
clude sixty  acres  of  land;'*  (which  last- 
mentiuned  bequest,  being  of  real  property, 
and  nuncupative  only,  could  not  have  its  in- 
tended effect;)  that  the  testator  had  other 
personal  property,  viz.  a  negro  man  worth 
about  four  hundred  dollars,  a  t>oy  worth 
about  two  hundred,  and  two  horaes,  which, 
together  with  his  land,  fell  to  Bryant's 
wife,  as  his  nearest  relation  and  heiress; 
that  he  owned  a  hundred  acren  of  land ;  and 
had  owned  a  part  of  another  tract  which 
Bryant  had  bought  of  him,  and  for  which 
a  part  of  the  purchase-money  was  unpaid; 
that  he  owed  some  debts,  the  amount  not 
ascertained ;  that  Bryant  was  in  good  cir- 
cumstances, and  Marks  rather  embarrassed ; 
that  the  testator,  at  the  time  of  speaking 
the  testamentary  words  aforesaid,  also  said 
that  he  gave  to  Mrs.  Simmons  (the  witness) 
a  desk,  then  in  the  room,  which  he  pointed 
to  and  said  was  his,  though  in  fact  it  was 
the  property  of  Bryant;  that  the  beqnest  of 
the  desk  was  not  committed  to  writing,  be- 
cause (as  she  stated  on  oath)  she  determined 
not  to  claim  it,  and  had  always  said  she 
would  not;  that  Edward  Marks  drew  and 
signed  the  writing;  (in  the  form  of  the 
certificate  of  what  the  testator  had  said;) 
that  John  Marks,  the  appellant,  afterwards 
carried  it  to  Mrs.  Simmons,  and  read  it 
over  to  her  several  times  before  she  signed 
it;  which  she  did  on  the  26th  of  October, 
1803;  the  words  having  been  spoken  on  the 
21st. 

^Tuesday,  May  2d.  The  examination  of 
witnesses  having  been  finished,  Mr.  Hay 
said  he  was  willing  to  waive  his  objection 
to  the  non -production  of  the  original  will, 
his  clients  being  anxious  to  have  the  con- 
troversy settled  without  further  delay. 

JUDGE  ROANE  observed  that,  on  re- 
flection, he  was  of  opinion  that  the  original 
will  ought  to  be  produced,  and  that  it  was 
not    in     the    power     of     either    party    to 

vraive  it 
%  •JUDGE  FLEMING  concurred,  and 

thereupon  a  subpcena  duces  tecum  was 
awarded  to  the  Clerk  of  the  District  Conrt, 
and  another  to  the  clerk  of  the  Conntj 
Court,  both  returnable  the  13th  of  May. 

Mr.  Hay  then  submitted  the  foUowinff 
propositions  to  the  Court. 

1.  The  pretended  testamentary  words  vsert 
not  a  good  nuncupative  will  under  our  act 
of  Assembly  ;(a)  because  the  last  illness  of 
the  decedent  did  not  commence  at  the  place 
where  he  died ;  neither  was  he  taken  sick 
from  home. 

2.  The  decedent  was  not  sufiBciently  in 
his  senses  to  make  a  will.  His  supposing 
a  desk  to  be  his  which  notoriously  was  the 
property  of  Mr.  Bryant  was  a  plain  proof 
of  the  wandering  of  his  fancy  and  defect 
of  his  intellects. 

3.  If  he  was  in  his  senses,  the  omission 
to  insert  the  desk  in  the  written  memoran- 
dum   or   certificate   of   the  will  was  fatal; 

(a)  Rev.  Code,  voL  1,  c.  98.  s.  5.  p.  161. 
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because  the  whole  of  the  testamentary 
words,  or  the  substance  thereof,  should 
have  been  committed  to  writing  within  six 
days  after  making  the  will,  (a) 

George  K.  Taylor.  The  last  objection  is 
answered  by  observing,  that  the  will  is 
good  as  far  as  it  goes.  As  to  the  iirst,  the 
conditions  of  the  act  of  Assembly  have 
been  substantially,  if  not  literally,  complied 
with. 

JUDGE  ROANE  asked  Mr.  Taylor  if  he 
had  inquired  into  a  difference  between  the 
Stat.  29  Car.  II.  in  England,  and  our  act  of 
Assembly;  the  word  '^surprised'*  being  in 
the  former,  and  not  in  the  latter? (b.) 

Mr.  Taylor  observed,  that  the  omission 
of  that  word  in  the  act  of  Assembly,  shewed 
the  intention  of  the  Legislature  to  adopt  a 
broader  and  more  liberal  rule  than  that  es- 
tablished by  the  statute  29  Car.  XI.  since  they 
had  the  act  before  them  when  legislating 
on  the  subject.  He  submitted  the  question, 
upon  the  evidence,  relative  to  the  state  of 
the  decedent's   understanding  at   the   time 

of  his  making  the  will. 
97  ^Saturday,   May  13.    In    obedience 

to  the  writ  of  subpoena  duces  tecum, 
the  Clerk  of  Prince  George  attended  with 
the  original  will,  which,  on  inspection, 
was  found  to  have  been  truly  copied  in  the 
record.  The  bequests  contained  in  it  were, 
in  substance,  as  above  mentioned  in  our 
summary  of  the  evidence,  and  no  suspi- 
cions circumstance  appeared  on  its  face. 

Thursday,  May  18.  The  Judges  pro- 
nounced their  opinions. 

JUDGE  TUCKER.  Travis  Womack,  a 
young  man,  unmarried,  on  a  Sunday  in 
October,  1803,  having  been  for  some  time 
in  bad  health,  mounted  his  horse  at  City 
Point,  where  he  resided  as  a  boarder  in  the 
family  of  Mr.  Garey,  and  rode  twelve  miles 
to  the  house  of  the  appellee  Bryant,  whose 
wife  was  Womack' s  sister,  where  he  arrived 
so  ill,  that  he  took  his  bed,  and  died  the 
following  Sunday.  During  his  illness  he 
made  a  nuncupative  will,  whereby  he  left 
a  negro  woman,  worth  about  451.  to  the  ap- 
pellants, Marks  and  his  wife,  which  is  the 
subject  of  the  present  controversy. 

The  first  question  which  seems  to  have 
presented  itself,  is  whether  any  nuncupa- 
tive will  made  by  the  deceased  under  these 
circumstances  would  be  valid.  The  doubt 
seems  to  arise  from  these  words  in  the  law. 
'*No  nuncupative  will  shall  be  established 
unless  it  be  made  in  the  time  of  the  last 
sickness  of  the  deceased,  at  his  habitation, 
or  where  he  hath  resided  for  ten  days  next 
preceding,  except  where  the  deceased  was 
taken  sick  from  home,  and  dies  before  he 
returns  to  such  habitation.*'  L.  V.  ed. 
1794,  c.  92,  sec.  5.  Now,  as  the  deceased 
was  not  ten  days  at  the  place  where  he 
died,  before  that  event  happened,  and  is 
proved  to  have  been  very  sick  before  and 
even  when  he  left  his  usual  habitation,  it 
seems  to  be  questioned  whether  he  could  be 
said  to  be  taken  sick  from  home. 

I   conceive     it    would    be   adhering    too 

closely   to  the  letter  of  the  law,  if  we  were 

to  pronounce   that    no     nuncupative 

98        *will  made  under  such  circumstances 

ought   to  be  established.    The  object 


(a)  Ibid.  8.  6. 

(b)  See  2  Bl.  601. 


of  the  law  was  to  prevent  frauds  and  im- 
positions upon  sick  persons,  by  enticing 
them  from  their  friends  and  relations,  to 
the  residence  of  strangers,  where  advan- 
tage might  be  taken  of  their  weakness  and 
infirmity;  or  where  such  pretended  wills 
might  be  fabricated  without  the  desire,  or 
even  knowledge,  of  the  deceased,  or  any  of 
his  friends.  The  decedent  in  the  present 
case,  set  out  on  a  visit  to  his  sister,  and 
her  husband:  he  thought  himself  able  to 
ride  so  far;  in  this  he  proved  not  to  have 
been  literally  mistaken,  though  probably 
the  journey  hastened  his  death.  He  was 
a  mere  sojourner  at  City  Point.  He  had  no 
mansion-house  there,  nor  was  he  in  the 
family  of  his  father,  mother,  or  other  near 
relation,  there.  He  went  to  the  house  of 
his  nearest,  or  one  of  his  nearest  relations, 
the  very  persons  who  now  contests  this 
will.  Although  he  was  not  first  taken  sick 
there,  he  was  taken  so  much  worse  than  he 
had  been  before,  as  never  to  leave  the 
house  again ;  it  appears  to  me,  therefore, 
that  the  case  is  so  far  fully  within  the 
true  intent  and  meaning  of  the  law. 

With  respect  to  the  sanity  of  the  testator, 
and  the  proof  that  he  meant  to  give  these 
little  tokens  of  his  gratitude  and  affection 
to  his  relations,  one  of  whom  had  been  his 
guardian,  I  feel  not  the  least  doubt  either 
of  his  capacity,  or  intention  to  make  such 
a  disposition,  and  therefore  am  of  opinion, 
that  the  judgment  of  the  District  Court  be 
reversed,  and  that  of  the  county  Court 
affirmed. 

JUDGE  ROANE.  TTpon  the  testimony 
in  this  cause,  it  is  clear  that  the  testator 
was  fully  competent  to  dispose  of  his  estate 
at  the  time  of  making  the  will  in  ques- 
tion ;  and  that  he  made  a  serious  and  solemn 
disposition  of  the  property  comprised  in 
the  same,  and  desired  the  persons  present 
to  take  notice  thereof. 

Two  objections,  however,  are  made  in 
point  of  law ;  1.  That  the  substance  of  the 
will  in  relation  to  the  whole 
99  *property  bequeathed  by  him  at  the 
time,  was  not  reduced  to  writing 
within  six  days;  and,  2d.  That  the  testator 
was  not  taken  sick  from  home,  and  conse- 
quently had  no  power  to  make  a  nuncupa- 
tive will  under  the  provisions  of  our  act. 
As  to  the  first  objection,  it  does  not  apply 
to  this  case.  In  this  case  two  months  had 
not  elapsed  between  the  date  of  the  bequest 
and  the  offering  the  will  for  probate  in 
Prince  Greorge  Court.  The  act  only  pro- 
vides that  after  six  months  have  elapsed 
from  the  time  of  speaking  the  pretended 
testamentary  words,  no  evidence  shall  be 
received  to  establish  them,  unless  the  tes- 
timony, or  the  substance  of  it,  was  reduced 
to  writing  within  six  days.  The  reason  of 
this  is  obvious;  but  it  does  not  apply  in 
the  case  before  us;  and,  therefore,  as  to 
the  desk  which  is  said  to  have  been  be- 
queathed at  the  time,  but  not  mentioned 
in  the  memorandum,  the  bequest  of  it 
might,  notwithstanding,  have  been  estab- 
lished as  a  part  of  the  will  by  oral  testi- 
mony, at  any  time  within  six  months. 
The  bequest  of  the  desk  ought,  upon  the  tes- 
timony, to  have  been  added  to,  and  made 
part  of  the  nuncupative  will,  had  it  been 
proved  by  two  witnesses  other  than  a  lega- 
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tee :  but,  as  it  is,  this  bequest  was  rightly 
omitted  as  a  part  of  the  will,  because  it 
could  not  have  been  proved,  otherwise  than 
by  the  testimony  of  the  legatee  herself.  I 
infer  this  under  the  reason  at  least  of  the 
9th  section  of  the    act  concerning   wills. (a) 

As  to  the  next  point :  under  the  statute  of 
Car.  II.  in  England,  and  our  former  act  on 
this  subject,  (b)  no  nuncupative  will  is 
good  when  it  is  made  from  the  home  of  the 
party,  unless  the  testator  has  been  *  ^sur- 
prised, or  taken  sick  at  the  place  where  the 
will  is  made;"  and  Blackstone,(c)  com- 
menting on  the  English  statute,  says,  that 
* 'favour  should  not  be  shewn  to  nuncupative 
wills,  unless  the  party  has  been  surprised  by 
sudden  and  violent  illness."  This  would 
seem  to  limit  nuncupative  wills  made  from 
the  home  of  the  parties  to  cases  in  which 
the  party  was  convalescent  when  he 
100  left  home,  and  was  taken  *ill  for  the 
first  time  after  he  had  left  it.  In  our 
act  of  1785,  however,  this  word  ** surprised," 
is  omitted  ;(d)  whence  I  infer,  that  a  will 
may  still  be  established  as  a  nuncupative 
will,  although  the  party  was  unwell  when  he 
left  home ;  if  afterwards  he  was  taken  more 
dangerously  ill  at  the  place  at  which  the  will 
was  made,  and  of  which  illness  he  after- 
wards died.  I  cannot  on  any  other  ground 
account  for  the  omission  of  the  word  '*  sur- 
prised," in  the  act  of  1785. 

It  is  in  proof  in  this  case  that  the  party 
was  indeed  very  unwell  when  he  left  home ; 
but  his  disorder  was,  perhaps,  only  the 
ague  and  fever,  which,  generally,  is  not 
mortal,  and  he  was  well  enough  at  the  time, 
to  ride  twelve  miles  on  horseback.  His  ill- 
ness probably  increased  soon  after  his  arrival 
at  the  place  of  his  destination,  and  very 
possibly  assumed  its  character  of  danger 
from  the  fatigue  of  the  journey  only. 
There  is  no  evidence  shewing  that  he  was 
taken  with  the  illness  of  which  he  died 
prior  to  his  leaving  home,  though  he  was 
then  unwell;  and,  on  this  ground,  I  hold 
this  will  to  be  authorized,  under  the  true 
construction  of  the  act  of  Assembly. 

With  respect  to  his  bequeathing  a  desk 
which  it  is  said  belonged  to  another,  it  is 
at  most  only  a  circumstance  whence  to  in- 
fer a  state  of  mind  unfavourable  to  the 
making  of  a  testament:  it  is  a  circumstance 
which  often  happens  with  many  testators 
who  bequeath  property  not  their  own ;  and, 
in  this  case,  that  equivocal  circumstance  is 
outweighed  by  positive  testimony,  shewing 
a  competency  in  the  testator  to  make  a  will 
at  the   time   in    question. 

I  am  therefore  for  reversing  the  judgment. 

JUDGE  FLEMING,  verbally  expressed 
his  concurrence  with  the  rest  of  the  Court, 
saying  the  case  was  so  clear  that  it  was  a 
good  will  under  the  act  of  Assembly,  it  was 
unnecessary  for  him  to  add  any  observa- 
tions  upon  it. 

Judgment  of  the  District  Court  reversed, 
and  that  of  the  County  Court  affirmed  unan- 
imously. 


(a)  Rev.  Code.  vol.  1,  p.  161. 

(b)  V.  L.  edit  of  1769,  p.  161. 

(c)  Vol.  2,  p.  501. 

(d)  Rev.  Code.  vol.  1.  p.  161. 


101  i^Dabney  and   Others,    Executors  and 

Legatees  of  Sadler,  v.  Green. 

Tuesday,  May  16tli.  1800. 

I.  AlMolnte  Sale— Mortci^e.*— Under  clrcamstaDce& 
a  bill  of  sale,  thouffta  absolute  on  its  face,  will  be 
deemed  a  mortffaffe:  the  true  question  always 
being*  whether  a  purchase  of  the  property,  or  a 
loan  of  money  or  forbearance  of  a  debt  were 
intended. 

Ssme—SMne-lnteatlmi.— In  this  case,  the  drcnm- 
stances  proving-  the  bill  of  sale  to  have  been  in- 
tended   as    a    mortgage,  were  gathered  from 
other  writings  and  acu  of  the  parties. 
a.  Mortflrmges— Judgment  st  Law  for  DeM— Equity  ef 
Redemption.— A  mortgagee,  by  obtaining  a  judg- 
ment  at  law  for  his  debt,  and  purchasing  the 
mortgaged  property  under  execution  thereupon, 
does  not  in  general,  deprive  the  mortg^agor  of  the 
right  of  redemption.    But  if  such  judgment  and 
execution  were  upon  an  attachment  against  the 
mortgagor,  as  an  absconding  debtor,  attempting 
to  defraud  the  mortgagee  or  his  security  by  re- 
moving the  property  out  of  the  State,  he  shall  not 
be  permitted  to  redeem,  under  the  influence  of 
the  maxim,  "that  he  who  hath  done  Iniquity  shall 
not  have  equity.*' 

This  was  a  suit  instituted  in  the  late  High 
Court  of  Chancery,  (and  afterwards  trans- 
ferred to  the  Court  for  the  Williamsburg 
District)  by  Robert  Green,  of  Matthews 
County,  against  the  executors  and  legatees 
of  Robert  Sadler.  The  bill  stated,  that  the 
complainant,  being  indebted  to  Sadler,  did,  on 
the  7th  of  March,  1788,  execute  a  deed  con- 
veying to  htm  six  negro  slaves,  (mentioning 
their  names,)  with  all  their  future  increase, 
the  consideration  stated  in  the  said  deed 
being  1261.  lis.  current  money  ;  that  though 
the  said  conveyance  was  absolute,  it  was 
only  meant  and  intended  to  operate  by  way 
of  mortgage  for  the  said  sum  of  money, 
which  was  a  debt  due  from  the  complainant 
to  the  said  Sadler,  payable  on  the  7th  of 
March,  1791 ;  that  Sadler,  at  the  time  when 
the  deed  was  delivered,  executed  and  de- 
livered to  the  complainant  a  defeasance, 
whereby  he  agreed,  that  on  payment  by  the 
complainant  of  the  said  sum  of  money  on  or 
before  the  7th  of  March,  1791,  the  right  of 
Sadler  to  the  slaves  should  cease  :  that  it  was 
understood  and  agreed  that  the  complainant 
should  keep  possession  thereof,  payinii:  inter- 
est on  the  money,  for  which,  on  the  10th  of 
March,  1788,  and  the  lOlh  of  March,  1789,  he 
executed  a  writing,  promising  to  pay  the  said 
Sadler  the  sum  of  61.  6s.  6d.  which,  though  it 
was  expressed  to  be  for  the  hire  of  the  said 
slaves,  was  meant  and  agreed  to  be  for  inter- 
est on  the  said  debt :  that  the  complainant 
continued  possessed  of  the  said  slaves  till 
about  the  8th  of  December,  1789,  when  he  be- 
ing some  short  time  absent  from  home 

102  on   necessary  ^business,   Sadler    took 
out  an   attachment  against  him   as  an 

absconding  debtor,  which  was  levied  oa  the 
said  slaves  and  a  child,  the  increase  of  one  of 
them,  and  obtained  a  judgment  for  the  sum 
of  1391.  4s.  that  thereupon  the  slaves  attached 


^Absolute  5ale— Mortgage.— This  question  Is  folly 
discussed  In  the  following,  where  the  princip^ 
case  is  cited:  foot-noU  to  Ross  v.  Norvell.  1  Wash.  U. 
Robertson  v.  Campbell.  2  Call  421 ;  Chapman  v.  Tnr- 
ner,  1  Call  280;  Walraven  v.  Lock.  2  PaL  &  H.  SK: 
Kllnck  V.  Price,  4  W.  Va.  9;  Sadler  v.  Taylor,  4©  W. 
Va.  104.  88  S.  E.  Rep.  589. 

See  monofiraphic  note  on  "Mort^affes"  appended 
to  Forkner  v.  Stuart,  6  Gratt  197. 

Deeds  of  Trust— Outstanding  Title— Doty  off  Trostee. 
—The  principal  case  Is  cited  in  foot-note  to  Brecken- 
ridg-e  V.  Auld.  1  Rob.  148;  foot-note  to  QlbsoD  r. 
Jones,  5  Lelfirh  870:  Rossett  v.  Fisher.  11  GratL  $01 
See  monographic  note  on  "Deeds  of  Trust"  ap- 
pended to  Cadwallader  v.  Mason,  Wythe  188^ 
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were  sold  by  the  sheriff  on  the  13th  of  May, 
1790,  and  the  whole  were  purchased  for  1591. 
by  Sadler  himself,  who  took  them  into  pos- 
session, and  held  them  (except  one  whom  he 
sold)  until  his  death,  which  happened  about 
the  year  1793.  The  prayer  of  the  bill  was, 
that  the  complainant  be  permitted  to  redeem 
the  slaves  by  paying  whatever  balance  should 
be  found  due  from  him  on  a  settlement ;  that 
Sadler's  estate  be  charged  with  the  price  of 
the  slave  sold  by  him,  and  with  the  hire  of 
the  other  slaves  since  he  took  possession, 
and  for  general  relief. 

The  joint  and  several  answers  of  the  defend- 
ants admitted  the  complainant  to  have  been 
indebted  to  their  testator  when  the  deed  of 
March  7th,  1788,  was  executed ;  but  insisted, 
that  the  said  deed,  being  absolute,  amounted 
at  law,  and  in  equity,  to  a  positive  transfer  of 
the  slaves,  and  that  the  paper,  called  by  the 
complainant  a  defeasance,  did  not  convert 
the  said  bill  of  sale  into  a  mortgage,  but  only 
secured  to  him  the  privilege  of  repurchasing 
them.  The  defendants  believed  it  to  be  true 
that  he  remained  in  possession  thereof,  until 
about  the  time  when  he  absconded ;  but 
neither  knew,  nor  had  any  reason  to  believe, 
that  any  agreement  was  made  between  the 
said  Sadler  and  him,  that  he  should  retain 
them,  paying  interest  annually  on  any  sum 
supposed  to  be  due.  They  denied  the  attach- 
ment to  have  been  unfairly  obtained,  aver- 
ring the  proceedings  thereon  were  fair  and 
just ;  that  when  it  was  issued,  the  complain- 
ant, being  in  embarrassed  circumstances, 
was  actually  absconding,  (leaving  to  his  cred- 
itors no  prospect  of  being  ever  paid,)  and, 
with  his  family  and  property,  and  all  the 
said  slaves,  (except  a  woman  and  three  chil- 
dren,) was  on  board  a  vessel  in  White's 
Creek,  about  seven  or  eight  miles  below  his 
former  place  of  residence,  privately  removing 

from  this  Commonwealth  ;  at  which 
103      place  a  fortunate  *calm  taking  place, 

the  Sheriff  was  enabled  to  levy  the 
attachment ;  that,  at  the  sale  of  the  slaves, 
which  was  made  by  the  Sheriff,  after  public 
notice  duly  given,  Sadler  purchased  only  a 
woman  and  three  children,  at  601.  the  Sher- 
iff himself  bought  another  woman  and 
child,  and  afterwards  sold  them  to  Sadler; 
that  the  negro,  said  in  the  bill  to  have  been 
sold  by  Sadler,  was  bought  by  a  certain 
Mordecai  Gregory,  and  was  never  in  Sadler's 
possession.  The  respondents  were  informed 
and  believed,  that  the  complainant  instructed 
the  Sheriff  to  pay  the  surplus  money  result- 
ing from  the  sale,  (which  exceeded  the 
amount  of  the  judgment,)  to  a  certain 


LK>wry,  to  whom  the  complainant  was 
indebted ;  and  concluded  with  insisting  on 
the  title  of  Sadler  to  the  slaves  so  purchased 
as  aforesaid. 

Two  witnesses  fully  supported  the  allega- 
tions in  the  answers  relative  to  the  complain- 
ant's being  actually  absconding  when  the 
attachment  was  levied ;  and  no  depositions 
on  his  part  appeared  in  the  record.  The 
exhibits  were,  1.  The  absolute  bill  of  sale 
from  Green  to  Sadler,  dated  March  7th,  1788, 
signed,  sealed,  and  acknowledged  in  the 
presence  of  three  witnesses.  2.  A  receipt 
from  Green  to  Sadler  for  1261.  lis.  "in  full 
for  six  negroes  sold  and  delivered."  "Wit- 
ness his  hand  and  seal."  Dated  March  8th, 
1788,  and  attested  by   the  same  three  wit- 


nesses. 3.  The  writing  called  in  the  bill  a 
defeasance,  attested  by  one  of  the  same  wit- 
nesses, and  being  in  these  words :— "March, 
1788,  having  purchased  and  received  of  Rob- 
ert Green,  six  negroes,  (inserting  their 
names,)  as  mentioned  in  a  bill  of  sale,  I  do 
hereby  agree  and  oblige  myself,  my  heirs, 
&c.  should  the  said  Green  be  desirous  of 
purchasing  the  above-mentioned  negroes 
again,  that  upon  his  the- said  Green  paying 
me'  the  sum  of  one  hundred  and  twenty-six 
pounds  eleven  shillings,  on  or  before  the 
seventh  day  of  March,  one  thousand  seven 
hundred  and  ninety-one,  he  may  have 

104  the  above-mentioned  ^negroes  again, 
free  from  any  claim  whatsoever.    In 

witness,  I  have  this  day  set  my  hand  and 
seal.  Robert  Sadler."    (Seal.) 

4.  A  copy  of  the  record  of  the  proceedings 
on  the  attachment.  5.  Green's  t>ond  to  Sad- 
ler, dated  March  10th,  1788,  for  61.  6s.  6d. 
"for  the  use  or  hire  of  six  negroes  by  name," 
payable  the  seventh  of  March  ensuing,  and 
attested  by  the  same  three  witnesses  who 
attested  the  bill  of  sale.  6.  Green's  bond  to 
Sadler,  dated  March  10th,  1789,  but  in  other 
respects  precisely  in  the  same  words  with 
the  former  bond,  attested  by  one  of  the  same 
witnesses,  and  by  another  person. 

The  Chancellor,  (on  the  25th  of  April, 
1804,)  being  of  opinion,  that  the  fair  inten- 
tion "of  the  parties  was,  that  the  slaves 
conveyed  by  the  plaintiff  to  Robert  Sadler 
should  remain  mortgaged  for  the  payment 
of  the  principal  debt  and  interest  due  to  the 
said  Sadler,"  ordered  an  account  to  be  taken 
of  the  "hires  and  profits  of  the  said  slaves 
since  the  thirteenth  day  of  May,  1790,  (being 
the  day  of  sale  by  the  Sheriff,)  making  a 
just  allowance  for  the  expense  and  improve- 
ment of  the  young  negroes  ;  also  an  account 
of  the  number,  names,  and  respective  values 
of  all  the  slaves  sold  by  virtue  of  the  execu- 
tion, founded  on  the  attachment  against  the 
said  Robert  Green,  and  of  their  offspring, 
and  the  name  or  names  of  the  person  or 
persons  in  wtiose  possession  the  said  slaves 
and  their  offspring  now  are ;  and  also  of  the 
amount  of  the  debt  due  from  the  plaintiff  to 
the  estate  of  the  said  Robert  Sadler,  with 
the  interest  thereon;"  and,  on  the  prayer 
of  the  defendants,  granted  them  an  appeal 
from  the  said  order. 

M'Rae,  for  the  appellants.  1.  The  orig-  ' 
inal  contract  was  not  a  mortgage,  but  a 
conditional  sale.  No  attempt  has  been 
made  to  shew  any  acknowledRrment  by  Sad- 
ler, that  it  was  intended  as  a  mortgage.  No 
agreement  is  proved  but  that  in  writing  ;  in 
which  there  is  no  covenant  for  repayment  of 
the  money,  but  only  that  Green  might 

105  *repurchase  the  slaves  within    three 
years.    Chapman  v.  Turner(a)  is  not 

so  strong  as  this  case ;  for  there  the  writing 
mentioned  that  the  negro  was  put  into 
Turner's  hands  "as  security  ;"  but  no  such 
words,  nor  any  equivalent,  were  used  here. 
If  it  was  a  conditional  sale,  Thompson  v. 
Davenport(b)  puts  an  end  to  the  question  : 
for,  in  such  case,  the  person  wishing  to  avail 
himself  of  the  privilege  of  repurchasing, 
must  pay  punctually  to  the  day,  and  cannot 
redeem  after  the  time  has  elapsed.    But, 


(a)  1  Gall.  MO. 

(b)  1  Wash.  126. 
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2.  Whether  it  was  a  conditional  sale  or 
mortgage,  the  purchase  by  Sadler  under  the 
execution,  vested  in  him  a  new  and  absolute 
right.  The  issuing  of  the  attachment  was 
produced  by  the  conduct  of  the  appellee  him- 
self;  and  he  must  answer  for  all  the  conse- 
quences in  the  same  manner  as  if  the  sale  had 
been  by  his  own  consent.  The  case  of 
Moore's  Executor  v.  Aylett's  Executor(a) 
shews  that  the  surplus  only  ought  to  be  paid, 
where  the  sale  by  the  mortgagee  is  with  the 
consent  of  the  mortgagor.  Here  Sadler  (for 
any  thing  that  appears)  purchased  only  to 
the  amount  of  his  debt. 

3.  Sadler  and  his  representatives  had  five 
years  peaceable  possession  before  Green's  bill 
to  redeem;  which,  according  to  the  case  of 
Newby's  Administrator  v.  Blakey,(b)  vested 
in  them  an  absolute  title.  I  admit  that  five 
or  even  ten  years'  possession  will  not  bar 
the  title  of  the  mortgagor,  where  the  mort- 
gagee holds  as  mortgagee :  but  Sadler  held 
by  virtue  of  his  purchase  of  the  Sheriff  in 
May,  1790,  and  not  as  mortgagee.  His  pos- 
session was  therefore  adverse,  and  his  title 
good  by  length  of  time. 

Wickham,  for  the  appellee.  If  this  was 
not  a  mortgage,  I  know  not  in  what  terms 
a  mortgage  can  be  defined.  It  is  true  there 
was  a  bill  of  sale,  but  there  was  also  a  cotem- 
poraneous  defeasance;  and  its  being  on  a 
different,  instead  of  the  same  piece  of  paper, 
makes  no  difference.  If  the  defeasance  had 
been  incorporated  with  the  bill  of  sale,  no 
doubt  could  have  been  entertained. 
106  What  is  it  that  constitutes  *a  mortgage 
but  the  reservation  of  a  right  to  re- 
deem, or  repurchase,  the  property  by  pay- 
ment of  the  money  ?  The  person  who  sells 
the  negroes  in  this  case  remained  in  posses- 
sion, always  having  power  to  redeem.  The 
interest  of  the  money,  and  the  noiiiinal  hire 
of  the  slaves,  agree  exactly.  This  is  con- 
clusive, to  shew  that  a  loan  only  was  in 
contemplation.  In  Ross  v.  Norvell,(c)  pos- 
session passed  with  the  deed,  and  hire  was 
paid ;  yet  it  was  decided  to  be  a  mortgage. 
Robertson  v.  Campbell  and  Wheeler(d)  is  up 
to  the  same  point.  In  that  case,  though  the 
parties,  ''through  fear  of  a  Chancery  suit," 
would  not  make  it  a  mortgage,  the  Court 
decided  it  to  be  one.  No  attempt  of  the  par- 
ties can  defeat  the  justice  of  a  Court  of 
Equity,  which  will  always  give  the  mort- 
gagor relief,  wherever  the  real  object  of  the 
contract  was  a  loan.  No  argument  can  be 
drawn  from  the  absence  of  a  covenant  to 
pay  the  money.  In  Ross  v.  Norvell,  there 
was  no  such  covenant.  In  Chapman  v.  Tur- 
ner, the  object  was  a  purchaser ;  and  testi- 
mony of  this  contravened  the  natural  effect 
of  the  writing.  It  is  said,  2  Call,  429,  that 
the  special  circumstances  of  that  case  deter- 
mined it  to  be  a  conditional  sale ;  and  that 
the  great  desideratum  in  all  such  cases  is  to 
ascertain  whether  the  object  was  a  purchase, 
or  a  loan.  Certainly,  if  there  was  any  doubt 
here,  the  proceedings  at  law  are  conclusive 
in  our  favour  on  this  point.  Sadler's  own 
attachment  considered  it  as  a  debt,  and  de- 
manded it  as  such. 

As  our  right  is  purely  equitable,  we  can- 


(a)  1  Hen.  &  Munf .  29. 

(b)  8  Hen.  &  Mnnf .  &7. 

(c)  1  Wash.  14. 

(d)  2  Call,  424. 


not  be  barred  by  any  proceedings  at  law. 
The  sale  under  the  execution  was  long  be- 
fore the  period  for  redemption  had  passed. 
The  sale,  therefore,  did  not  take  away  the 
right  to  redeem.  It  is  true  the  money  was 
raised  by  it  before  the  time  allowed ;  but 
justice  had  not  been  done.  Sadler  shonld  be 
considered  as  a  trustee  for  Green  for  so  much 
as  the  value  of  the  slaves  exceeded  the  debt 
and  interest ;  and,  according  to  Whichcote 
V.  I/aurence,(e)  and  Campbell  v.  Walker,(f) 
a  trustee  having  a  right  to  sell,  yet 

107  purchases,   clothed  with  *the  original 
trust.    In  Newby's  Administrator  v. 

Blakey,(g)  there  was  no  trust,  no  equity. 
The  act  of  limitations  is  not  pleaded,  as  it 
must  be  when  relied  upon  in  a  Cottrt  of 
Equity  ;  neither  does  it  appear  at  what  time 
this  bill  was  filed. 

Hay,  in  reply.  Whether  this  was  a  mort- 
gage or  conditional  sale,  must  depend  on  the 
words  of  the  written  contract,  and  the  cir- 
cumstances in  evidence.  In  the  contract,  it 
is  expressly  declared  to  be  a  purchase  ;  and 
privilege  is'  given  to  repurchase,  without 
saying  any  thing  about  security  for  a  debt. 
On  the  face  of  the  papers,  then,  it  is  a  condi- 
tional sale.  I  admit  that,  in  many  cases, 
contracts,  appearing  to  be  conditional  sales, 
have  been  decided  to  be  mortgages  ;  the  only 
question  being  what  is  the  real  intention  of 
the  parties.  But  where,  in  terms,  a  contract 
is  a  conditional  sale,  it  is  incumbent  on  the 
party,  who  contends  it  is  a  mortgage,  to  show 
it  by  evidence.  In  this  case,  there  is  not  one 
deposition  shewing  the  contract  to  be  dif- 
ferent from  what  it  appears  on  its  face. 
There  is  no  reciprocity  on  this  subject.  The 
parties  stand  on  very  unequal  terms.  If  all 
the  negroes  had  died,  Sadler  could  not  have 
come  before  a  Court  of  £kiuity,  contending 
that  his  bill  of  sale  was  a  mortgage,  and 
have  claimed  his  debt  out  of  other  property. 
The  evidence,  therefore,  which  Green  shonld 
be  required  to  produce  to  prove  it  a  mort- 
gage, ought  to  be  strong. 

As  to  the  circumstances,  independent  of 
the  face  of  the  written  contract,  (which,  ac- 
cording to  2  Call,  429,  we  have  a  right  to  ex- 
amine,) the  inequality  between  the  value  of 
six  negroes  and  1261.  lis.  for  which  tbej 
were  sold,  is  relied  on  ;  but  this  inequality 
does  not  appear  in  the  record.  There  is  no 
proof  of  the  ages  or  values  of  the  slaves. 
Mr.  Wickham  relies  on  Sadler's  having  sned 
out  an  attachment,  as  conclusive  evidence 
that  the  original  contract  was  a  mortgage. 
Perhaps  Sadler  was  improperly  advised.  If 
a    purchaser,  and    not  a  creditor  by 

108  mortgage,  his  proper  remedy  "was  by 
writ  of  ne  exeat :  but  it  was  a  desper- 
ate case,  a  case  of  necessity ;  and  his  coun- 
sel probably  thought  the  shortest  cat  the  best. 
However,  as  this  act  of  Sadler  was  long  sub- 
sequent to  the  contract,  and  induct  hj 
necessity,  it  ought  not  to  be  considered 
as  evidence  of  the  true  construction  of 
that  contract.  The  time  that  elapsed  be 
tween  the  dates  of  the  t>ond8  j^ven  for 
hire,  and  the  date  of  the  original  contract, 
shews  it  was  not  understood  at  that  time, 
that  Green  was  to  retain  the  possession. 
The  bonds  were  given  annually.     The  in- 


(e)  SVes.  jun.74a 

(f)  Ibid.  078. 

(fir)  8  Hen.  &  Manf .  p.  57. 


826 


cidence,  between  the  amonat  of  the  hire,  and 
the  amount  of  the  interest  on  the  considera- 
tion money  is  admitted.  Bat  where  is  the 
evidence  that  the  hire  was  inadequate? 

Green  was  a  fraudulent  character  who  at- 
tempted to  carry  away  property,  to  which 
Sadler  was  entitled,  whether  it  were  by  a 
mortgage,  or  by  a  conditional  sale.  Such  a 
person  is  not  entitled  to  presumptions  in  his 
favour. 

But,  admitting  it  was  a  mortgage,  I  con- 
tend that  Sadler's  right  under  the  execution 
was  good.  Is  the  slave  purchased  by  another 
man  at  the  same  sale  now  redeemable?  If 
not,  why  should  those  purchased  by  Sadler 
be  liable  to  redemption?  Mr.  Wickham's 
position,  that  relief  in  equity  is  never  barred 
by  proceedings  at  law,  is  not  true  in  many 
cases.  For  example,  would  the  Court  decree 
the  specific  execution  of  a  covenant  for  land, 
in  favour  of  a  man  who  had  been  sued  at 
law,  and  suffered  judgment  for  breach  of  the 
contract?  The  case  here  equally  proves  the 
position  to  be  too  general,  and  not  univer- 
sally true. 

But  it  is  said  that  Sadler  was  a  trustee, 
and  purchased  subject  to  the  tmst.  Every 
part  of  this  proposition  is  erroneous.  Sadler 
was  not  a  trustee.  Even  if  he  was  a  mort- 
gagee, the  characters  are  very  different. 
The  purchase  was  not  made  under  the  mort- 
gage or  trust,  but  in  a  distinct  right.  The 
rule  that  a  trustee  purchases  subject  to  the 
trust,  (laid  down  in  Whichcote  v.  Irau- 
109  rence,  3  Ves.  jun.  740,)  *applies  only  to 
trustees  for  the  purpose  of  selling  ;  and 
even  such  trustees  may  purchase,  being  ac- 
countable for  profits  made  by  them.  Ibid. 
750.  But  here  the  Sheriff,  and  not  Sadler, 
was  the  trustee  for  selling.     • 

The  act  of  limitations  does  apply,  though 
not  specially  pleaded.  I  draw  this  inference 
from  Newby's  Administrator  v.  Blakey.  The 
rule  is,  that  **  equitas  sequitur  legem  ;"  and, 
wherever  the  act  cannot  be  availed  of  at  law, 
without  pleading,  the  course  is  the  same  in 
equity. (a)  Since,  then,  in  detinue,  it  is  not 
necessary  to  plead  the  act,  there  is  no  reason 
for  requiring  it  to  be  pleaded  to  a  bill  in 
equity  brought  for  a  similar  purpose,  viz.  to 
recover  slaves. 
Monday,  May  22. 

JUDGE  TUCKER.  The  bill  states,  that 
Green,  being  indebted  to  Sadler,  on  the  7th 
of  March,  1788,  executed  a  deed  to  him  for 
six  negroes,  to  secure  the  payment  of  the 
debt,  and  that  Sadler  executed  at  the  same 
time  a  defeasance,  whereby  he  agreed  that, 
on  payment  of  1261.  lis.  (the  debt  before 
mentioned,)  in  three  years,  the  right  of  Sad- 
ler to  the  slaves  should  cease.  That  Green 
was  to  keep  possession  of  the  slaves,  paying 
interest  on  his  debt,  for  which  Green  at 
different  times  gave  his  notes,  under  the 
name  of  hire,  for  the  slaves.  That  Green 
being  absent  from  his  home  for  a  short  time 
on  business,  in  Decemt>er,  1789,  Sadler  took 
out  an  attachment  against  his  estate,  which 
wafi  levied  on  these  negroes ;  judgment  in 
the  attachment  suit  was  obtained  against 
Green,  and  the  slaves  sold  under  an  execu- 
tion issued  upon  that  judgment ;  and  that 
they  were  all  purchased  by  Sadler,  for  159L 


(a)  3  Ves.  Jun.  88,  Edsel  v.  Buctianan. 


The  defendants  admit  that  Green  was 
debted  to  Sadler  at  the  time  he  executed 
bill  of  sale,  which  they  insist  was  an  at 
lute  conveyance  and  transfer  of  the  prope 
both  at  law  and  in  equity.  They  then  % 
ceed  to  state,  by  way  of  defensive  alle 
tion,  that  Green,  before  suing  out 
attachment,  had  absolutely  abscon<! 

110  and  was  on  *board  a  vessel   with 
negroes,  and  other  effects,  six  m 

from  his  home,  when  he  was  overtaken 
the  Deputy  Sheriff,  in  a  calm,  who  levied 
attachment  on  the  slaves.  This  fact 
proved  by  the  testimony  of  two  witness 
one  of  whom  (the  Deputy  Sheriff)  says,  t 
Green,  after  some  conversation,  obser 
that,  if  there  had  not  been  an  unlucky  ca 
he  should  have  been  far  enough  out  of  res 
and  thinks  he  said  he  should  have  beet 
Carolina.  That  the  bill  of  sale  given 
Green  for  the  negroes,  was  intended  onlj 
a  security  for  his  debt  to  Sadler,  and  not 
an  absolute  conveyance,  or  even  a  conditic 
sale,  is,  I  think,  obvious,  not  only  from 
papers  themselves,  but  from  the  admiss 
in  the  answers,  that  there  was  a  previ 
debt  due  from  Green  to  Sadler,  which 
tinguishes  it  from  the  case  of  Chapmat 
Turner,  (b)  and  brings  it  within  those  of  £ 
V.  Norvell,(c)  and  Robertson  v.  Campbell : 
Wheeler. (d)  I  consider  the  original  trani 
tion  between  the  parties,  therefore,  mei 
as  a  mortgage ;  and  I  hold  that,  if  a  cred 
by  t>ond,  or  other  legal  right  which  h< 
enabled  to  prosecute  with  effect  at  law, 
tains  from  bis  debtor  a  mortgage  by  waj 
security  for  the  same,  and  then  prosecute 
suit  at  common  law,  and  having  obtain e 
judgment  for  his  debt,  levies  the  execut 
upon  the  mortgaged  property,  which  is  i 
by  the  Sheriff,  and  purchased  by  the  credi 
the  debtor's  right  to  redeem  is  not  ex 
guished  by  this  proceeding  at  law,  but 
equity  of  redemption  continues  as  fully  ; 
completely  as  before  the  execution  was  lev 
or  the  judgment  obtained.  And  this  u 
principle ;  for  the  creditor  having  accefi 
of  the  security  for  his  debt,  is  bound  by  ev 
condition  that  a  Court  of  Ekjuity  might 
pose  upon  him  ;  nor  can  he  by  his  own 
absolve  himself  from  any  such  equitable 
ligation.  The  case  of  Lord  Cranstown 
Johnson,(e)  is  a  much  stronger  case  than 
one  I  have  put ;  and  shews  that  a  credi 
purchasing  property,  sold  under  executioi 
pay  his  own  debt,  may,  under  circi 

111  stances,  be  considered  as  holding  * 
same  only  as  a  security  for  his  dc 

and  the  charges  he  has  been  put  to.  1 
there  are  several  features  in  this  transact 
which  give  to  this  particular  case  a  v 
different  complexion.  Green  is  proved 
have  absconded  fraudulently,  with  his  fan 
and  property,  among  which  were  all,  oi 
considerable  part  of  these  slaves,  and  1 
actually  embarked  on  board  a  vessel,  : 
proceeded  some  distance  on  his  way 
another  State,  or  some  other  quarter  of  t 
State,  where  he  could  conceal  himself  ; 
his  property  from  the  very  creditor  to  wh 


<b)  1  Call.  880. 
c)  1  T" 


l  Wash.  14. 


(d)  2  Call.  424. 
e)  8  " 


Ves.  jun.  170. 
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be  had  pledg^ed  it  as  a  security.  One  of  the 
soundest  maxims  of  equity  is,  **  that  he  who 
hath  committed  iniquity,  shall  not  have 
equity;*'(a)  that  is,  as  is  explained  by  Fon- 
blanque,  b.  1,  c.  2,  s.  13,  note  (p),  where  such 
person  is  (as  in  the  present  case)  plaintiff. 
Willingham  v.  Joyce (b)  is  not  so  strong  a 
case  as  this  ;  for  here  the  present  plaintiff 
did  all  in  his  power  to  defraud  his  creditor. 
The  latter  was  driven  to  seek  his  redress  at 
law :  whether  the  proceeding's  in  the  cause 
were  regular  or  erroneous,  cannot  be  inquired 
into  in  a  collateral  way.  The  judgment 
must  be  taken  to  be  right,  the  sale  lawful, 
and  the  purchase  by  the  creditor  the  same  as 
the  purchase  by  any  other  person.  The 
fraud  of  Green  has  utterly  deprived  him  of 
the  aid  of  a  Court  of  Equity,  which  ought 
never  to  interpose  to  deprive  a  fair  creditor, 
as  Sadler  was,  of  a  legal  advantage,  gained 
in  a  due  course  of  law,  in  consequence  of  a 
most  flagrant  attempt  on  the  part  of  the 
debtor  to  defraud  him.  The  staleness  of  the 
claim,  postponed  till  after  Sadler's  death,  and 
barred  at  law  by  the  act  of  limitations,  fur- 
nishes additional  reasons  in  support  of  this 
opinion. 

I  am.  therefore,  of  opinion,  that  the 
decree  be  reversed,  and  the  bill    dismissed. 

JUDGE  ROANE.  There  is  no  doubt  but 
that  the  agreement  of  March  7th,  1788, 
taken  in  connection  with  the  defeasance, 
and  all  the  circumstances  of  the  case, 
imported  a  mortgage,  and  not  an 
112  absolute  sale  of  the  slaves  in  *question. 
The  general  right  of  a  mortgagor  to 
redeem  may  be  waived,  however,  or  the 
party  may  come  into  Court,  asserting  it 
under  circumstances  so  unfavourable,  that 
the  door  of  the  Court  of  EJquity  may  be  shut 
against  him.  The  appellee's  conduct,  in 
the  case  before  us,  partakes  of  this  latter 
character,  and  was  clearly  fraudulent  and 
iniquitous  ;  but  I  am  not  entirely  prepared 
to  say,  that  on  this  ground  alone  we  ought 
to  deny  relief.  There  is  one  circumstance, 
however,  which  turns  the  scale  with  me, 
and  that  is,  that  it  is  neither  alleged  nor 
proved  that  the  slaves  in  question  were  sold 
for  less  than  their  value,  and  it  is  also  shewn 
that  the  surplus  of  the  proceeds  was  applied 
to  the  b'eneiit  of  the  appellee  by  his  consent 
and  direction.  I  consider  this,  therefore, 
as  a  ratification  of  the  sale ;  and  as  the 
appellee  (taking  the  sale  to  have  been  for 
full  value)  is,  perhaps,  substantially  in  the 
same  situation  as  if  the  negroes  had  been 
sold  under  the  mortgage  and  the  surplus 
paid  over  to  him  ;  1  am  of  opinion,  on  these 
two  grounds,  (that  principally  the  last,)  to 
reverse  the  decree  and  dismiss  the  bill. 

JUDGE  FLEMING.  I  have  not  a  doubt 
but  that  the  deed  or  bill  of  sale  for  the 
negroes,  with  the  defeasance  under  the  hand 
and  seal  of  Sadler,  (though  on  a  separate 
paper,)  was  intended  merely  to  secure  the 
debt  of  1261.  lis.  with  interest,  and  ought  to 
be  considered,  in  all  respects,  to  have  the 
operation  of  a  mortgage ;  and  had  Green 
conducted  himself  with  honesty  and  pro- 
priety, there  can  be  no  question  but  he  would 
have  been  entitled  to  his  equity  of  redemp- 
tion of  the  mortgaged  negroes,  of  which  he 
would  have  been  quieted  in  the  possession. 


(a)  Francis's  Max,  2. 
<b)  8  Ves.  Jun.  188. 


on  his  paying  the  original  debt,  with  legal 
interest ;  but,  when  we  see  him  fraudulently 
attempting  to  defeat  not  only  Sadler,  bat 
his  other  creditors  also,  of  their  jost  claims 
against  him,  by  endeavouring,  clandestinely, 
to  remove,  as  well  the  mortgaged  negroes, 
as  his  other  property,  out  of  the  reach  of 

the  law,  and  prevented  only  by  the 
113      fortuitous    circumstance    *of  a  calm, 

he  has,  in  my  conception,  forfeited  all 
pretension  to  the  aid  or  countenance  of  a 
Court  of  Equity ;  and  I  do  not  recollect  a 
case  where  the  rule  more  forcibly  applies, 
than  in  the  present,  that  he  who  comes  into 
a  Court  of  Equity  to  ask  relief,  ought  to 
shew  that  his  own  conduct  has  been  upright, 
equitable,  and  pure.  I  therefore  concur  in 
opinion  with  the  other  judges,  that  the 
decree  is  erroneous,  and  ought  to  be  re- 
versed, and    the  bill  dismissed  with  costs. 


Duval  V.  Bibb. 

Thursday,  May  18th.  1800. 

[4  Am.  Dec  60&] 

I.  flortffSgM—MortffSffee  Purchasing  RelMse  of  Eqnity 
of  Redemption— Notice  of  Vendor's  Uea.— A  bona 
fide  mortirag-ee  of  a  tract  of  land,  wlthoat  notice 
of  any  equitable  lien  In  tbe  original  vendor,  (of 
whom  the  mort^affor  purchased,)  is  well  author- 
ized to  purchase  of  the  mortgairor  a  release  of  the 
equity  of  redemption,  (even  after  notice  from  the 
vendor.)  in  consideration  of  any  jnst  claim  of 
his  upon  the  mortffaffor,  orifiinatinr  before  sach 
notice;  but, "after  notice,  the  lien  attaches,  for  so 
much  as  he  may  have  actually  paid,  or  agreed  u> 
pay,  for  such  release,  over  and  above  the  daima 
for  which  the  mortgage  was  taken,  and  which 
originated  before  the  notice. 

a.  Vendor  end  Vendee— BqalUble  Lien  of  Vender.*-A 
vendor,  having  conveyed  a  tract  of  land  by  an 
absolute  deed  of  barffain  and  sale,  in  which,  and 
by  a  receipt  at  the  foot  whereof,  he  acknowled^red 
that  the  consideration  expressed  was  fuUy  paid, 
havinfir,  nevertheless,  taken  the  vendee's  bonds 
for  the  amount  thereof,  and  continued  to  live  on 
the  land,  by  virtue  of  a  parol  agreement,  that  be 
should  retain  possession  until  the  contract  on  the 
part  of  the  vendee  should  be  fully  complied  ^tb. 
retained  an  equitable  lien  on  the  land  against  ^ 
purchaser  from  the  vendee  having  actual  notice 
of  such  agreement 

3.  Equity  Practice— Deeds— Consideration. t— Inequity. 
either  party  to  a  deed  may  aver  and  prove  airainsi 
the  other,  or  ag-ainst  a  purchaser  with  notice,  the 
true  consideration  on  which  the  deed  was 
founded,  though  a  dlffeient  consideration  be 
mentioned  therein:  but  a  bona  fide  purchaser, 
without  notice  of  the  existence  of  such  considera- 
tion, is  not  to  be  affected  thereby. 

4.  Same— Vendor  and  Vendee— Partles.t—Ttie  vendee, 
or  his  leg'al  representatives,  ouirht  to  be  parties 
to  a  suit  in  Chancery  brought  by  the  vendor 
ag-ainst  a  subsequent  purchaser,  to  recover  a 
balance  alleg-ed  to  be  due  from  the  vendee. 


^BqalUble  Lien  of  Vendor— Against  Wiioai  EBfarced. 

—The  Implied  equitable  lien  of  a  vendor  for  unpaid 
purchase  money,  will  be  enforced  against  the 
vendee  or  purchaser  with  notice,  but  not  against  a 
bona  Me  mortg-ag-ee  without  notice  because  he  is 
reg-arded  as  a  purchaser  in  equity.  See  the  princi- 
pal case  cited  In  Poe  v.  Pax  ton,  26  W.  Va.  612:  Mc- 
Candlish  v.  Keen,  18  Gratt.  «1;  Tompkins  v. 
Mitchell,  8  Rand.  429.  See  foot-noU  to  Oraves  v.  Mc- 
Call.  1  Call  414. 

tEqulty  Practice— Deeds— Consideration.— In  equity, 
either  party  to  a  deed  may  aver  and  prove  against 
the  other  the  true  and  actual  consideration  upon 
which  the  deed  was  founded,  though  a  different 
consideration  be  expressed  therein.  GrayblU  v. 
Brugh,  80  Va.  808, 17  S.  E.  Rep.  568,  21  L.  R.  A.  131.  r 
Am.  St  Rep.  806,  citing  the  principal  case. 

$Same— Vendor  and  Vendee— Parties.— The  prlndpa: 
case  Is  cited  in  Clark  v.  Long,  4  Rand.  458,  as  author- 
ity for  the  proposition  that  the  vendee  or  his  legal 
representatives  ought  to  be  parties  to  a  suit  In 
chancery  brought  by  the  vendor  against  a  subse- 
quent purchaser  to  recover  a  balance  alleged  to 
be  due  from  the  vendee.  The  principal  case  is  the 
sequel  to  Duvall  v.  Bibb,  8  CaU  862. 


828 


4HEN.&M. 


DuvAi,  V,  Bibb. 


114-116 


The  appellee  preferred  his  bill  in  Chan- 
cery against  William  Duval  and  Pleasant 
Yonnghusband,  and  obtained  an  injunction 
to  the  judgment  of  this  Court  rendered 
in  an  action  of  ejectment  between  William 
Duval  and  himself,  which  case  is  reported 
in  3  Call,  362. 

The  bill  suggested  that,  in  October,  1788, 
the  complainant  agreed  to  sell  to  Francis 
Graves,  deceased,  then  in  high  credit,  the 
lands  in  question,  for  2001.  payable  Sep- 
tember, 1789,  three  negro  girls,  and  one- 
half  of  two  entries  for  lands  in  Kentucky, 
to  which  B.  and  T.  Waltons  had  been 
entitled,  and  for  the    conveyance  of 

114  which   they   *had  given  a  bond  which 
had  been  assigned  to  Graves  without 

recourse;  that,  relying  on  the  punctuality 
of  Graves,  he  accepted  his  bonds  for  the 
money  and  negroes,  and  an  assignment 
of  the  bond  of  the  Waltons  for  the  Ken- 
tucky lands  ;  that,  being  pressed  by  Graves 
to  make  a  deed  for  the  lands  sold  him,  he 
refused  to  do  so,  but  upon  the  express  con- 
dition that  he  should  retain  the  possession 
nntil  paid  the  money  and  negroes,  and 
until  he  should  receive  .a  proper  deed  for 
the  Kentucky  lands,  to  which  Graves 
assented,  and  thereupon  he  executed  a  deed 
to  Graves,  Dec.  13th,  1788,  and  has  retained 
possession  ever  since,  having  received  only 
a  partial  payment  of  money,  and  one  negro, 
but  no  deed  whatsoever  for  the  Kentucky 
lands,  which  are  absolutely  lost ;  that  some 
time  after  (but  when  he  does  not  remember)  he 
had  a  conversation  with  Duval,  at  Thomas 
Johnson's  house,  in  Louisa,  concerning 
the  purchase  and  agreement  with  Graves; 
when  he  informed  Duval  of  all  the  circum- 
stances above  stated,  and  that  he  should 
retain  the  possession  of  the  land,  until 
Graves  should  comply  with  the  conditions 
before  mentioned ;  that  Duval,  being  asked 
by  Johnson  whether  he  had  purchased  the 
land  from  Graves,  answered  that  he  had 
not ;  that,  notwithstanding  this,  Duval 
had  brought  an  ejectment,  and  relied  on 
a  deed  from  Graves,  dated  in  1793,  which 
was  not  executed  until  after  the  informa- 
tion g^ven  him  as  aforesaid.  Graves  being 
then  sunk  in  credit,  and,  as  the  complainant 
believes,  ruined  in  his  affairs,  and  the  deed 
obtained  from  him  by  Duval  being  as  an 
indemnity  against  suretyships  for  him. 

Duval's  answer  stated  that,  previously 
to  the  conversation  at  Johnson's,  the  re- 
spondent had  a  mortgage  on  the  lands  ;  that 
he  then  told  the  complainant  of  it,  and  that 
he  intended  to  purchase  the  land  of  Graves, 
for  himself  and  Isaac  Younghusband,  to 
indemnify  themselves  as  his  securities  ;  upon 
which  the  complainant  said,  that  Graves 
owed  him  money,  but,  if  Duval  would  pay 
him,  he  could  remove  from  the  land  the 
next  fall ;  that  the  respondent  was  surprised, 
after  knowing  Bibb  had  lived  on  the 

115  land  from   ^1789  until   that  time,  that 
Graves  should    owe  him  any  thing ; 

that  he  told  Graves  what  Bibb  had  said, 
whereupon  he  declared  that  he  owed  him 
nothing  in  his  opinion,  Ac.  Pleasant  Young- 
husband  (who  was  made  a  party  as  heir  of 
Isaac  Younghusband)  never  answered 
the  bill. 

Several   depositions  went    to    prove    the 
original  agreement  between  Bibb  and  Graves 


to  have  been  nearly  as  stated  in  the  bill ;  but 
there  were  none  at  all  to  shew  that  Duval 
had  any  notice  thereof,  until  the  conversa- 
tion between  him  and  Bibb  at  Johnson's 
house,  which  some  of  the  witnesses  supposed 
to  have  happened  in  1795,  but  which,  from 
the  answer,  it  seems  probable  happened 
before  the  28th  of  November,  1793,  the  date 
of  Graves's  deed  to  him  and  Younghusband. 
Among  the  exhibits  were,  1.  An  absolute 
deed  of  bargain  and  sale,  for  the  land  in  ques- 
tion, from  Bibb  and  his  wife  to  Graves,  and 
his  heirs  and  assigns  for  ever,  in  considera- 
tion of  1,0001.  in  hand  paid,  the  receipt 
whereof  is  acknowledged  in  the  deed,  and  a 
separate  receipt  for  the  same,  written  and 
signed  at  the  foot  of  the  deed,  with  a  cove- 
nant of  warranty  to  Graves  and  his  heirs, 
dated  December  13th,  1788,  and  proved  and 
admitted  to  record  in  the  General  Court  on 
the  15th  and  16th  days  of  the  same  month. 
2.  A  deed  of  bargain  and  sale  from  Graves 
to  Duval,  for  the  same  lands,  in  fee-simple* 
with  a  proviso,  "that  whenever  the  said 
Francis  Graves,  his  heirs  or  assigns,  shall 
indemnify  and  keep  harmless  the  said  Wil* 
liam  Duval,  respecting  certain  premises, 
(noticed  in  the  former  part  of  the  deed,)  or 
shall  make  or  cause  to  be  made  to  the  said 
William,  his  heirs  or  assigns,  a  good,  sure,, 
and  indefeasible  estate  in  fee-simple,  of,  in,. 
and  to  the  premises,  free  from  all  incum- 
brances and  necessary  charges  at  law,  then 
that  mortgage  shall  be  null  and  void,  other- 
wise to  be  and  remain  in  full  force,  power 
and  virtue."  Dated  February  11th,  1790, 
and  proved  and  admitted  to  record  in  the 
General  Court  the  14th  of  June  following.. 

3.  A  deed  of  bargain   and  sale  from- 
116      *Graves  and  wife  to  Duval  and  Young-^ 

husband,  (in  consideration  of  6001.  to- 
them  in  hand  paid,  and  for  which  there  is^ 
also  a  separate  receipt,)  in  fee-simple,  with 
a  clause  of  warranty,  bearing  date  November 
28th,  1793,  and  recorded  in  the  General  Court, 
June  17th,  1794.  4.  The  bond  of  E.  &  T.. 
Waltons,  for  a  conveyance  of  the  Kentucky 
lands,  assigned  by  Swann  to  Graves  "with- 
out recourse ;"  and  by  Graves  to  Bibb,  in 
general  terms,  October  13th,  1788,  (which,  it 
seems,  was  never  complied  with,  nor  put 
in  suit.)  5.  Graves's  bond  to  Bibb  for  2001. 
dated  December  13th,  1788,  payable  Septem- 
ber 1st,  1789 ;  and,  6.  Graves's  bond  to  the 
same,  (of  the  same  date,)  in  the  penalty  of 
2501.  for  the  delivery  of  three  negro  girls,  on 
or  before  the  1st  day  of  April,  1789. 

The  Chancellor  made  a  decree,  (in  sub- 
stance,) giving  the  plaintiff  his  choice  either 
to  pay  to  the  defendants  so  much  of  the  con- 
sideration money  as  he  had  received  of 
Graves,  deducting  therefrom  his  costs  in  this- 
suit,  (whereupon  the  defendants  were  to 
make  him  a  deed  for  the  land  with  a  war- 
ranty against  all  their  own  acts  in  prejudice 
of  the  title,)  or  to  receive  from  them  the 
balance  due  of  the  said  consideration  money,, 
(without  allowing  any  credit  for  Kentucky 
lands, )  such  balance  being  ascertained  by  an 
account  to  be  taken  by  one  of  the  Commis- 
sioners of  the  Court ;  and,  if  the  defendant 
should  fail  to  pay  what  should  be  found  due 
upon  such  account,  within  six  months  after 
it  should  be  approved  and  confirmed,  that  the 
land  in  dispute  should  be  sold  for  ready 
money  by  Commissioners,  who  should  pay  to- 
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the  plaintiff  what  should  appear  to  be  so  due, 
and  to  the  defendants,  the  residue  of  the 
proceeds  of  the  sale,  after  deducting  the 
expenses  thereof ;  reservin^^  to  Pleasant 
Young^husband  liberty  of  shewing-  cause 
within        months  against  the  said  decree. 

From  this  decree  th^  defendant  Duval 
appealed. 

Warden,  for  the  appellant.  The  decree 
ought  to  be  reversed.  Ist.  Because  the  deed 
from  Bibb  and  wife  to  Graves,  states  a  differ- 
ent consideration  from  that  mentioned 

117  *in  the  bill  to  have  been  given  for  the 
land,  and  admits  the  whole  thereof  (as 

well  in  itself  as  by  the  receipt  thereto  an- 
nexed) to  have  been  fully  paid.  Ars  Cleri- 
calis,  391,  and  2  Dyer,  169,  a,  Wilkes  v. 
Leuson,  shew  that  neither  the  bargainor, 
nor  his  heir,  can  aver  that  his  deed  was  made 
on  a  different  consideration  from  that  ex- 
pressed therein.  He  has  not  a  right  to  set 
up  any  thing  in  opposition  to  his  own  deed, 
because  otherwise  purchasers  would  be 
entrapped.  The  deed,  with  the  receipt  in 
full,  having  been  recorded,  Duval,  when  he 
purchased  of  Graves,  had  no  reason  to  ex- 
pect that  the  consideration  mon^y,  or  any 
part  thereof,  had  not  been  paid.  The  parol 
agreement  that  Bibb  should  remain  in  pos- 
session notwithstanding  the  deed,  was  of  no 
effect.  The  statute  executes  a  deed  of  bar- 
gain and  sale,  where  to  the  bargainee's  use, 
and  conveys  the  possession,  (a)  The  word 
**grant,"  made  the  land  pass  by  way  of  use, 
and  there  was  no  need  of  actual  entry.(b) 
Graves,  therefore,  was  in  possession  by 
virtue  of  the  deed  ;  and,  as  he  never  recon- 
veyed  the  land,  Bibb  could  not  be  considered, 
legally,  as  in  possession. 

2.  No  notice  that  any  part  of  the  purchase- 
money  was  due,  is  proved  to  have  been  given 
to  Duval,  or  to  Isaac,  or  Pleasant  Young- 
husband,  until  the  year  1795,  which  was  after 
the  date  and  recording  of  the  last  deed  from 
Graves. 

3.  There  was  no  necessity  of  such  an 
account  as  the  decree  directed  ;  but,  if  it  was 
to  be  taken,  credit  should  have  been  allowed 
to  Graves  for.  the  value  of  the  Kentucky 
lands,  for  which  the  appellee  had  accepted 
the  bond  of  Edward  and  Thomas  Waltons. 
It  is  true  the  assignment  of  that  bond  by 
Graves  was  not  "without  recourse  ;"  but  the 
deposition  of  John  Poindexter,  who  drew 
the  writings,  proves  that  he  so  understood 
the  intention  of  the  parties.  Besides,  if 
Graves  were  ultimately  responsible  for  those 
lands,  Bibb  ought  to  have  used  due  diligence 
in  endeavouring  to  recover  of  the  Waltons, 
before  he  could  look  to  Graves  ;  yet  he  has 
never  brought  suit  on  that  bond,  though  so 

many  years  have  elapsed  since  its  date. 

118  But,   at  *any  rate,  Duval,   the    bona 
fide    purchaser    of   the  Lrouisa    land, 

ought,  in  no  event,  to  be  liable  for  the 
default  of  the  Waltons,  or  of  Graves. 

4.  The  legal  representatives  of  Graves 
ought  to  have  been  made  parties  ;  a  balance 
being  alleged  to  be  due  from  him,  and  an 
account  directed  to  be  taken,  which  could 
not  be  rendered  by  Duval.  Graves's  repre* 
sentatives  are  interested  on  his  warranty  to 
Duval,  and,  at  law,  would  have  been  called 
in  as  vouchees.    It  is  a  rule  in   equity,  that 


all  persons  interested  should  be  made  parties. 
Mitf.   39,  Ibib.  144. 

Randolph,  for  the  appellee.  There  can  be 
no  doubt,  after  the  case  of  Eppes,  Ac  v. 
Randolph,  (c)  that  a  different  consideration 
from  that  mentioned  in  the  deed,  may  be 
averred  and  proved.  Mr.  Warden  is  mis- 
taken in  saying  that  Duval  had  no  notice. 
It  appears  from  his  own  answer,  that  he  had 
notice  before  th6  last  deed  from  Graves  to 
him ;  and  this  notice  binds  him  to  the  same 
extent,  and  in  the  same  manner,  as  Graves 
was  bound.  Sug.  L.  Vendors,  484.  The 
previous  mortgage  was  of  no  consequence, 
for  that  was  for  indemnity  only,  and  there 
is  no  proof  that  the  indemnity  was  required. 
The  evidence  clearly  proves,  that  Bibb  was 
to  retain  possession  of  the  land,  until  the 
contract  on  the  part  of  Graves  should  be 
fully  complied  with,  and  that  he  actually  did 
retain  it,  which  in  itself  was  sufficient.  It  is 
said  that  Walton's  land  was  taken  by  Bibb 
at  all  risks ;  but  the  nature  of  the  trans- 
action precludes  the  idea.  The  bond  was 
assigned  by  Swann  to  Graves  "withoat 
recourse ;"  but  from  Graves  to  Bibb  in 
general  terms.  It  cannot  be  believed,  then, 
that  Bibb  meant  to  take  the  land  without 
the  warranty  of  Graves.  Let  it  be  con- 
sidered, too,  that  Bibb  was  selling  himself 
out  of  house  and  home  ;  and  it  would  have 
been  insanity  in  him  to  part  with  his  own 
land,  without  any  security  for  a  good  title 
to  that  which  he  took  in  its  stead.  The  testi- 
mony of  John  Poindexter  is  only  as  to 
119  his  '^apprehensions,"  *in  which  he 
might  have  been  mistaken  ;  and  even 
he  admits  that  Graves  was  to  see  that  the 
Waltons  made  a  deed.  He  never  did  see  to 
it,  and  the  land  is  actually  lost,  as  appears 
from  the  deposition  of  Kdward  Walton  him- 
self, who  swears  that  other  persons  now  hold 
it  by  prior  titles. 

As  to  the  want  of  proper  parties,  the  case 
of  Brace  v.  Harrington  (d)  furnishes  the  gen- 
eral reasoning  on  the  subject.  Collins  v. 
Griffith(e)is  strongly  in  our  favour,  shewing, 
that  where  there  are  two  joint  and  sev- 
eral obligors  in  a  bond,  and  one  dies,  the 
executor  of  the  deceased  may  be  sued  in 
equity,  without  making  the  surviving  obligor 
a  party  ;  and  that  in  such  case  it  is  incum- 
bent on  the  defendant  to  compel  the  other 
obligor  to  contribute  towards  payment  of  the 
debt.  So  here,  if  any  contribution  is  to  be 
demanded  of  Graves's  representatives.  Duval 
must  sue  them  for  that  purpose.  But  he  has 
taken  on  himself  the  defence,  and  has  not 
suggested  th^  propriety  of  calling  on  them 
for  contribution. 

Wyatt's  Prac.  Reg.  302,  314,  and  3  P.  Wms. 
97,  note  [A],  also,  by  analogy,  support  the 
doctrine  I  contend  for.  In  note  [I],  to  3  P. 
Wms.  311,  it  is  said  to  be  a  general  rule,  that 
no  one  need  be  made  a  party  against  whom 
the  plaintiff  can  have  no  decree.  Neither 
was  it  necessary  to  make  Graves's  represen- 
tatives parties,  in  order  to  get  evidence  from 
them,  because  it  might  have  been  obtained 
in  the  ordinary  way,  by  taking  their  deposi- 
tions. 

Thursday,  June  1.  The  Judges  pronounced 
their  opinions. 


(a)  2  Mod.  258.  Baker  v.  Kent 

(b)  Shep.  Touctis.  221. 228,  Cro.  Jac.  OM. 


(c)  2  Call.  125. 

(d)  2  A.tk.  285. 

(e)  2  P.  Wms.  818. 
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JUDGB  TUCKER,  after  stating  the  case, 
said,  the  first  question  which  I  shall  consider 
is,  whether  a  purchaser,  for  a  valnable  con- 
sideration of  lands,  for  which  the  seller  has 
an  absolute  conveyance  in  fee-simple  duly 
proved  and  recorded,  and  the  consideration 
for  such  a  conveyance  also  acknowledged  to 
have  been  fully  received,  can  be  affected  by 
any  latent  equity  which  the  first  seller 

120  may  have  ^against  the  second,  or  by 
any  condition  touching  the   origin sU 

sale,  from  the  first  seller  to  the  second,  which 
is  not  expressed  in  the  deed  itself  ? 

This  question  seems  to  be  fully  answered 
by  the  President  of  this  Court  in  the  case  of 
Wilcox  V.  Calloway,(a)  where,  in  delivering 
the  opinion  of  the  Court,  he  says,  '*The  rule 
caveat  emptor  applies  only  to  purchasers  of 
defective  legal  titles.  A  purchaser  of  the 
legal  title  is  not  to  be  affected  by  any  latent 
equity,  whether  founded  on  trust,  fraud,  or 
otherwise,  of  which  he  has  not  actual  notice, 
or  which  does  not  appear  in  some  deed  neces- 
sary in  the  deduction  of  the  title,  so  as  to 
amount  to  constructive  notice." 

Duval  then  could  not  be  affected  by  any 
latent  equity,  or  secret  condition,  between 
Bibb  and  Graves,  which  is  not  expressed  in 
the  deed  itself.  The  mortgage  of  the  11th 
of  February,  1790,  therefore  stands  un im- 
peached, both  at  law  and  in  equity,  since  he 
had  neither  actual  notice  of  Bibb's  private 
agreement,  nor  is  there  any  thing  in  Bibb's 
deed  to  Graves,  that  could  have  led  him  to 
further  inquiry.  On  the  contrary,  the  infor- 
mation to  be  collected  from  it  was  conclusive, 
in  favour  of  a  purchaser ;  otherwise,  the  laws 
which  direct  the  recording  of  all  deeds  of 
lands  must  prove  a  snare,  instead  of  a  secu- 
rity to  purchasers. 

The  deed  of  February  11th,  1790,  is  to  all 
intents  and  purposes  an  absolute  conveyance 
in  fee-simple,  at  law.  The  proviso  is  in  the 
nature  of  a  condition  subsequent.  The  ob- 
ject of  the  deed  is  the  perpetual  security  and 
indemnity  of  Duval,  against  a  recovery 
which  might  be  had  against  him  by  Currie 
or  his  heirs.  Equity  cannot  deprive  him  of 
that  security ;  and,  so  long  as  he  may  by 
possibility  be  exposed  to  the  danger  of  a  re- 
covery, his  estate  at  law  remains  absolute. 
Any  future  conveyance  from  Graves  to  him 
could  only  operate  by  way  of  a  release  of  his 
equity  of  redemption  ;  for  Graves  had  noth- 
ing else  left  in  himself.  If,  upon  the  faith 
of  such  a  release,  he  advanced  money  to 
Graves,  or  became  security  for  him  in  any 
of  his  pecuniary  transactions,  his  legal 

121  right  would  attach  ^thereto  an  equita- 
ble priority  against  any  other  equitable 

claim,  especially  if  his  engagements,  as  secu- 
rity for  Graves,  were  actually  prior  to  actual 
notice  of  such  latent  claims.  If  a  third  mort- 
gagee can,  by  purchasing  the  first  mortgage, 
attach  a  priority  to  his  own  over  the  second, 
by  thus  acquiring  the  prior  legal  title,  and 
the  union  of  his  own  mortgage  with  it,  will 
not  the  same  reason  apply  more  forcibly 
in  Duval's  favour  ?  He  therefore  had  a  right 
to  a  perfect  indemnity,  not  only  from  the 
events  intended  to  be  provided  against  in  the 
mortgage  of  February  11, 1790,  but  from  all 
other  damages  which  he  may  have  incurred, 
or  still  be  exposed  to,  from  his  suretyships  for 
Graves ;  nor  could  a  Court  of  Kquity  deprive 


(a)  1  Waah.  41. 


him  of  either.  Why,  then,  might  he  not 
commute  a  contract  for  future  indemnity, 
into  one  for  present  indemnity,  by  taking  a 
release  of  Graves's  equity  of  redemption  of 
the  lands,  the  legal  title  of  which  was  already 
vested  in  himself? 

According  to  the  decision  of  this  Court  in 
Kppes  V.  Randolph,(b)  Duval,  as  a  purchaser 
for  a  valuable  consideration,  is  at  liberty  to 
aver  and  prove  the  real  consideration  paid  or 
agreed  on,  between  himself  and  Younghus- 
band  on  the  one  part,  and  Graves  on  the 
other,  for  the  lands,  as  conveyed  by  the  deed 
of  November  28,  1793.  He  states  that  they 
had  t)ecome  bound  as  securities  for  Graves  to 
William  Alexander  Sl  Co.  The  amount  of 
that  suretyship,  and  the  time  when  it  was 
undertaken  by  them,  are  therefore,  it  may 
be  presumed,  susceptible  of  proof.  Nor  must 
the  security  intended  by  the  mortgage  in 
February,  1790,  be  lost  sight  of,  if  it  can  be 
proved  that  it  entered  into  the  view  of  the 
parties,  when  contracting  for  the  absolute 
sale  of  the  lands :  Duval's  equity  must,  there- 
fore, prevail  over  Bibb's,  as  far  as  these 
matters  extend.  But,  for  any  actual  pay- 
ments made  by  Duval  to  Graves,  posterior  to 
the  information  which  the  former  received 
from  Bibb  at  the  house  of  Johnson,  (if  any 
such  were  made,)  I  think  Bibb  is  fairly  enti- 
tled to  recover  the  amount  thereof,  with  in- 
terest, towards  the  satisfaction  of  his 
122  claim  against  *Graves  for  any  part  of 
the  purchase-money  of  the  land  which 
may  still  remain  due  to  him  from  Graves, 
but  nothing  more. 

I  am,  therefore,  of  opinion,  that  the  Chan- 
cellor's decree  be  reversed,  and  the  cause  re- 
manded for  an  account  to  be  taken  of  any 
actual  payments  which  may  have  been  made 
by  Duval  to  Graves,  subsequent  to  the  notice 
received  at  Johnson's  house,  Ac.  That  an 
account  of  the  balance  due  from  Graves  to 
Bibb,  upon  his  bonds  of  the  13th  of  December, 
1788,  for  2001.  and  for  the  three  negroes,  if 
any,  upon  a  full  settlement  of  all  accounts 
between  those  parties,  (except  as  to  the  Ken- 
tucky lands,  for  which  Bibb  appears  to  have 
taken  an  assignment  of  the  Waltons'  bonds, 
without  any  agreement  on  the  part  of  Graves 
to  be  responsible,  in  case  the  lands  were 
lost,)  ought  to  be  taken;  and  for  that  pur- 
pose the  personal  representatives  of  Graves 
ought  to  be  made  parties  to  the  suit ;  that 
Duval  be  considered  liable  for  any  actual 
balance  due  from  him  to  Graves,  as  also  for 
any  actual  payments  made  by  him  to  Graves 
since  the  time  of  Duval's  receiving  notice  of 
Bibb's  equity,  as  before  mentioned  ;  and  that 
the  c^use  be  sent  back  with  directions  ac- 
cordingly. 

JUDGES  ROANE  and  FLEMING  agreed 
that  the  decree  be  reversed  ;  and  the  follow- 
ing was  entered  as  the  unanimous  opinion  of 
the  Court :  "The  Court  having  maturely  con- 
sidered, &c.  is  of  opinion  that  the  said  decree 
is  erroneous  in  this;  that  the  appellant, 
William  Duval,  having  obtained  from  Francis 
Graves,  before  he  had  notice  of  any  equitable 
claim  which  the  appellee,  Robert  Fleming 
Bibb,  might  have  on  the  lands  sold  by  him 
to  the  said  Graves,  a  conveyance  in  fee-sim- 
ple, by  way  of  mortgage,  as  a  security 
against  certain  contingent  damages  to  which 
the  said  appellant  might  be  exposed  from 


(b)  2CaU.  186. 
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claim  of  James  Currie  to  the  houses  and  lots, 

before  that  time  sold  and  conveyed  by  the 

said  Graves  to  the  said  appellant,  and  having^, 

as  he  hath  alleged  in  his  answer,  like- 

123  *wise  become    bound,   tog^ether   with 
a  certain  Isaac  Young-husband  as  a 

security  to  William  Alexander  A  Co.  for 
a  considerable  sum  of  money,  before  notice 
as  before  mentioned,  was  well  authorized 
to  purchase  the  release  of  the  equity  of 
redemption  of  the  said  mortgage,  notwith- 
standing such  notice  afterwards  received ; 
and  to  avail  himself  of  the  consideration 
in  his  favour  arising  out  of  the  preceding 
circumstances,  being  responsible  only  for 
so  much  of  the  purchase-money  as  he  may 
either  have  actually  paid  to  the  said  Graves, 
or  have  agreed  to  pay  to  him,  over  and  above 
the  before-mentioned  considerations  of  in- 
demnity ;  therefore,  it  is  decreed  and  ordered, 
that  the  said  decree  be  reversed  and  annulled, 
and  that  the  appellee  pay  to  the  appellant 
his  costs  by  him  expended  in  the  prosecution 
of  his  appeal  aforesaid  here.  And  this 
Court  proceeding  to  make  such  decree  as 
the  said  Superior  Court  of  Chancery  ought 
to  have  rendered,  it  is  further  decreed  and 
ordered,  that  an  account  be  taken  before 
one  of  the  Master  Commissioners  of  the 
said  Court,  of  all  sums  of  money,  if  any, 
actually  paid  to  the  said  Graves  by  the  said 
appellant,  since  the  notice  proved  to  have 
been  given  him  at  the  house  of  Thomas 
Johnson,  in  the  county  of  L/Ouisa,  or  which 
may  be  still  due  from  him  to  the  said  Graves, 
or  to  his  representatives,  as  a  further  con* 
sideration  for  the  purchase  of  the  release 
of  the  equity  of  redemption,  beyond  the 
indemnities  before  mentioned,  and  also  an 
account  of  the  purchase-money  due  from 
the  said  Graves  to  the  appellee,  exclusive 
of  the  Kentucky  lands,  for  which  this  Court 
is  of  opinion  the  said  Duval  was  not  re- 
sponsible ;  and,  for  the  purpose  of  taking 
such  last-mentioned  account,  the  represen- 
tatives of  the  said  Graves  are  to  be  made 
parties  to  this  suit,  and  that  the  account 
so  to  be  taken  be  reported  to  the  said  Su- 
perior Court  of  Chancery  ;  and  if,  upon  such 
report,  there  shall  appear  any  money  due 
from  the  said  Graves  to  the  appellee,  on 
account  of  the  purchase  aforesaid,  the 
appellant,    Duval,  ought  to  he,    and 

124  *is  hereby    made  responsible    for  so 
much  thereof  as  it  may  appear  that 

he  hath  paid,  or  agreed  to  pay  to  the  said 
Graves,  since  the  notice  before  mentioned, 
with  interest  on  the  same,  and  no  more  ; 
and,  on  payment  thereof  by  the  appellant 
to  the  said  appellee,  Robert  F.  Bibt^  that 
he,  by  a  good  and  sufficient  deed,  at  the 
costs  and  charges  of  the  said  appellant, 
release  unto  him  all  his  right  and  title 
both  in  law  and  equity  to  the  said  land  and 
premises,  and  deliver  quiet  and  peaceable 
possession  thereof  to  the  said  appellant ; 
and  if  the  said  appellant  shall  fail  to  pay 
to  the  said  appellee  whatever  sum  of  money 
may  appear  to  be  due  on  such  report  of 
the  Commissioner,  with  interest  as  afore- 
said, within  a  certain  time  to  be  limited 
by  the  said  Superior  Court  of  Chancery, 
that  then  the  said  Lrouisa  land,  or  so  much 
thereof  as  will  be  sufficient,  be  sold  by 
Commissioners  to  be  appointed  by  the  said 
Court  for  that  purpose,  at  public  auction. 


for  ready  money,  after  the  time  and  place 
of  sale  shall  have  been  noticed  for  four 
weeks  successively  in  two  of  the  Richmond 
newspapers  ;  and,  out  of  the  money  arising 
from  the  sale,  the  said  Commissioners  pay 
to  the  said  appellee,  or  to  his  assigns,, 
whatever  sum  of  money  shall,  by  the  report 
of  the  Commissioner  of  the  said  Conrt,^ 
appear  to  be  due,  with  interest  as  aforesaid, 
and  the  residue  of  the  product  of  the  sale, 
if  anv,  after  deducting  the  consequent 
expenses  thereof,  pay  to  the  said  appellant, 
and  report  their  proceedings  in  execution 
of  the  same  to  the  said  Superior  Court  of 
Chancery,  in  order  to  a  final  decree." 

Cause  remanded  to  the  Court  of  Chancery 
for  further  proceedings,  according  to  the 
principles  of  this  decree. 


125      *Dogan  v.  Seekright,  Lessee  of  Landon 
Carter. 

Wednesday.  May  M.  1800. 

I.  Deeds— NatarsI  Boaadsiiee— Course  and  DUteocc* 

—Natural  or  reputed  boundaries,  or  lines  of 
marked  trees,  oufirht  to  be  established,  in  prefer- 
ence to  mere  course  and  distance,  or  to  mistaken 
descriptions  In  surveys  or  conveyances. 
a.  InstmctloiMt— Marked  Line  Should  Preirall  mvtr 
Unmerked.— It  seems  to  be  matter  of  law,  on 
which  the  Court,  if  either  party  require  it,  shoold 
Instruct  the  Jury,  that  a  marked  line  shall  pre- 
vail over  one  which  was  never  marked. 

This  was  an  action  of  ejectment  brought 
by  the  appellee  against  the  appellant  in 
the  District  Court.  At  the  trial  a  bill  of 
exceptions  was  signed  and  sealed,  disclosiuj^ 
the  following  matter. 

The  lessor  of  the  plaintiff  offered  in  evi- 
dence, Ist.  A  patent,  dated  in  1724,  to  Lan- 
don Carter,  George  Carter,  Lewis  Bnrwell, 
Carter  Burwell,  Robert  Burwell,  Mann 
Page,  and  Carter  Page,  for  41,660  acres 
of  land ;  2d.  A  record  from  the  General 
Court  of  the  proceedings  in  a  suit  in 
Chancery  instituted  in  1738,  by  I^andon 
Carter  against  the  other  patentees,  for 
partition  of  that  land;  from  which  it  ap- 
peared that  partition  was  made  by  Commis- 
sioners appointed  for  that  purpose,  (the 
surveyor  attending,)  by  certain  metes  and 
bounds,  according  to  a  plat  returned  to  the 
Court,  which  partition  the  Court  confirmed. 


♦Peeds  NatursI  or  flarked  Bowndsriee  Couf ee  sod 
Distance.— Natural  or  reputed  boundaries,  or  lines 
of  marked  trees,  oug-ht  to  be  established.  In  pref- 
erence to  mere  course  and  distance,  or  to  mistaken 
descriptions  in  surveys  or  conveyances.  FOr  this 
proposition  the  principal  case  is  cited  in  /i9ot-no(f 
to  Shaw  v.  Clements.  1  Call  490:  foot-note  to  Herbert 
V.  Wise,  8  Call  280:  Coles  v.  Woodinfir,  2  Pat.  A  H.  196: 
foot-note  to  Smith  v.  Davis.  4  OratL  50;  Pasley  t. 
Enclish,  6  OratL  151:  foot-nots  to  Marlow  ▼.  BelL]3 
Gratt.  527;  Clarkston  v.  Virginia  Iron  A  Coal  Ca.  U 
Va.  300,  24  S.  E.  Rep.  087;  Adams  v.  Alkire,  90  W.  Va. 
488;  Gwynn  v.  Schwartz,  82  W.  Va.  400,  0  S.  B.  Repi 
888. 

5aflie— 5sme— Same  —  Parol  Evidence.— Parol  eri- 
dence  is  admissible  lo  show  the  proper  location  of 
all  descriptive  calls,  and  determine  if  the  land  in 
dispute  is  embraced  in  the  deed,  and  so  rive  effect 
to  the  true  intent  of  the  parties.  Hunter  v.  Home. 
88  Va.  80,  IS  S.  E.  Rep.  806,  citiufir  the  principal  case. 
For  this  proposition  the  principal  case  is  cited  in 
foot-note  to  Baker  v.  Seekrl^rht,  1  Hen.  A  M.  177: 
foot-note  to  Pasley  v.  Euirllsh,  5  0ratt.  141:  Klliou 
V.  Horton,  88  Gratt.  778.  and  note. 

See  monographic  note  on  "Deeds"  appended  to 
Fiott  V.  Com..  12  Gratt.  664. 

tlnstructloM.— See  principal  case  cited  in  foot-nott 
to  Dyerle  v.  Stair,  88  Gratt.  800:  foot-note  to  IfcKic- 
ley  V.  Ensell.  9  Gratt.  888:  Storrs  v.  Felck.  U  W.  Va. 
012. 018. 

See  monofirraphlc  note  on  "Instructions**  aiipended 
to  Womack  v.  Circle,  90  GratL  102. 
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The  plat  returned  by  John  Grant,  the  sur- 
veyor, under  date  of  October  3d,  1739,  exhib- 
ited the  area  of  the  whole  tract  to  contain 
38,553  acres.  According*  to  an  explanation 
of  his,  accompanying:  the  plat,  the  dividing 
line  M.  C.  between  Landon  Carter's  lot,  and 
Mann  Page's  and  George  Carter's  lots,  be- 
£:an  **at  a  white  oak,  marked  R.  C.  near 
John  Young's  plantation,  being  a  corner 
tree  of  the  patent,  and  ended  at  another 
white  oak  on  Piney  Branch,  another  corner 
of  the  patent ;"  and  the  dividing  line  I.  P. 
between  Mann  Page's  lot,  and  I^wis  Bur- 
well's  and  George  Carter's  lots,  began  at  a 
white  oak  marked  R.  C.  on  a  high  bank  of 
the  south  branch  of  Bull  Run,  and  ended  at 
a  white  oak  near  Bull  Run,  in  the  line  M.  C. 
on  a  stony  hill." 

The  lessor  of-  the  plaintiff  moreover  exhib- 
ited the  will  of  Landon  Carter,  one  of  the 
said  patentees,  duly  recorded  on  the  lat  of 
February,  1779,  in  which  he  devised  the  part 
allotted  to  him  to  his  sons,  L«andon  and  John 
Carter,  (of  whom  Landon  was  the 
126  lessor  of  the  plaintiff,)  and  ^moreover 
proved  that,  if  the  line  A.  P.  de- 
scribed in  the  plat  of  a  survey  by  Charles 
Kemper,  made  in  this  cause  by  an  order  of 
Court,  (corresponding  with  the  liqe  M.  C. 
in  the  division  plat,)  were  established,  it 
would  include  the  lands  for  which  this  eject- 
ment was  brought,  which  then  would  fall 
within  the  bounds  of  the  land  devised  to 
him. 

On  the  part  of  the  defendant,  proof  was 
offered  and  admitted,  that  Grant,  the  sur- 
veyor aforesaid,  ran  a  line  in  the  woods  from 
an  oak  marked  Lr.  C.  (in  a  line  of  the  patent,) 
represented  by  red  a  in  another  plat  of  a 
survey,  by  Henry  D.  Hqoe,  also  made  in  this 
cause  by  an  order  of  Court,  to  a  white  oak, 
represented  by  red  c,  near  Bull  Run,  on  a 
stony  hill ;  that  the  said  Grant  also  ran  a  line 
from  the  last  mentioned  oak  to  the  white  oak 
marked  R.  C.  od  the  high  bank  of  the  south 
branch  of  Bull  Run,  as  mentioned  in  the 
report  to  the  General  Court  as  aforesaid; 
that  the  two  lines  so  run  in  the  woods  were 
plainly  and  distinctly  marked  and  cornered ; 
that  the  other  division  lines  represented  in 
the  plat  from-  the  General  Court,  were  run 
and  marked  in  the  woods  by  the  same  tool 
that  marked  the  two  lines  last  particularly 
described  ;  and  that  no  lines  were  proved  to 
have  been  run  in  the  woods,  or  trees  marked 
therein  by  the  said  surveyor,  or  by  the 
Commissioners  of  the  General  Court,  to 
divide  the  land  of  Mann  Page  from  the  land 
of  Landon  Carter,  besides  the  lines  afore- 
said; that,  at  the  intersection  of  the  last- 
mentioned  line,  from  the  white  oak  on  the 
stony  hill  to  the  white  oak  marked  R.  C.  on 
the  bank  of  Bull  Run,  with  a  line  designated 
by  black  a  d,  on  Edward  D.  Hooe's  plat, 
(corresponding  with  the  line  M.  C.  in  Grant's 
plat,  and-  with  the  line  A.  P.  in  Kemper's 
plat,)  there  watf  no  corner  orjplace  in  any 
manner  answering  the  description  of  a  stony 
hill  near  Bull  Run  ;  and  that  there  was  no 
marked  line  tree  on  the  said  last-mentioned 
line. 

Evidence  was  further  exhibited  to  prove 
that  Maun  Page,  (under  whom  the  defendant 
claims  and  holds,)  in  the  year  1764,  employed 
on  his  lot  an  overseer,  who  always  from 
thenceforth  claimed  up  to   the  lines,  from 
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the  *L.  C.  tree  aforesaid  to  the  stony 

hill,  and  from  thence  up  to  the  white  oak 
marked  R.  C.  on  the  bank  of  Bull  Run,  and 
was  watchful  to  prevent  trespassers  up  to 
the  said  lines;  that  the  claim  and  watch- 
fulnesss  aforesaid  continued  for  more  than 
twenty  years,  without  claim  or  interruption 
from  the  said  Carters,  or  others ;  but  the 
land  so  claimed  was  during  all  that  time  in 
woods,  uncleared  and  unsettled,  and  that  the 
division  lines  run  as  aforesaid  in  the  woods, 
have  been  uniformly  the  reputed  dividing^ 
lines  between  Mann  Page  and  Landon 
Carter,  and  between  the  said  Page  and 
George  Carter,  and  the  said  Page  and  Lewis 
Burwell,  until  the  lessor  of  the  plaintiff 
set  up  his  claim  in  1794;  that  the  land 
contained  within  the  boundary  lines  of 
Landon  Carter's  lot,  as  represented  on 
Grant's  plat,  was  larger  by  1075  acres,  and 
of  greater  value,  one  acre  with  another,  than 
the  land  contained  in  Mann  Page's  lot  on 
the  same  plat ;  that  the  stony  hill  aforesaid 
is  more  than  100  poles  distant  from  the  line 
represented  on  Hooe's  plat  by  black  a  d ;  that 
the  lessor  of  the  plaintiff  acknowledged,  that 
he  believed  that  the  L.  C.  tree  aforesaid  was 
the  corner  tree  of  the  dividing  lines  afore- 
said between  Mann  Page  and  Landon 
Carter;  that  Landon  Carter  (the  lessor  of 
the  plaintiff)  and  John  Carter,  devisees  of 
Landon  Carter,  deceased,  in  their  division 
of  his  lot  between  them,  -cornered  their 
dividing  line  at  a  tree,  in  the  line  from  the 
tree  marked  L.  C.  to  the  stony  hill,  without 
running  into  the  land  in  controversy  ;  that 
Robert  Carter  and  Wormeley  Carter,  in  the 
year  1797,  took  a  lease  from  the  defendant 
of  part  of  the  land  in  controversy  ;  and  that 
one  of  the  lines  of  the  said  lease  was 
bounded  by  the  last  mentioned  line ;  that 
Landon  Carter,  the  lessor  of  the  plaintiff, 
was  then  alive,  and  until  1801 ;  and  that 
Wormeley  Carter  never  had  right  to  the 
said  land  in  the  lifetime  of  the  said  Landon 
Carter. 

The  question  between  the  parties  was, 
whether  the  marked  lines  described  as  afore- 
said should  be  established,  or  the  line  M.  C. 

laid  down  in  Grant's  plat;  the  land 
128      in  ^controversy   t)eing    comprehended 

within  part  of  that  line,  of  the  patent 
line,  and  the  two  marked  dividing  lines. 

The  Court  iostructed  the  Jury,  that,  "if 
they  were  satisfied  from  the  evidence,  that 
the  plaintiff's  beginning,  in  the  survey  in 
this  cause  made  by  Kemper,  at  A.  was 
at  the  same  corner  of  the  patent  described 
by  John  Grant  at  the  point  marked  M.  in 
the  said  Grant's  survey,  and  that  the  ter- 
mination of  that  line  at  P.  so  run  by  the 
plaintiff  in  the  survey  made  in  this  cause, 
was  at  the  corner  described  in  the  said 
Grant's  survey,  as  represented  by  the  letter 
C.  the  line  so  run  by  the  plaintiff  in  the 
survey  in  this  cause  should  be  by  them  con- 
sidered as  the  true  dividing  line  between  the 
parties ;  the  Court  considering  the  line 
expressed  in  the  decree  of  the  General  Court 
to  constitute  the  legal  division  between 
Landon  Carter,  ancestor  of  the  lessor  of  the 
plaintiff,  and  Mann  Page,  under  whom  the 
defendant  claims."  To  which  instruction 
the  defendant  by  his  counsel  excepted,  and 
(a  verdict  being  found,  and  judgment  ren- 
dered for  the  plaintiff)  appealed  to  this  Court. 
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Botts  and  Williams,  for  the  appellant, 
observed,  that  so  much  of  the  instruction  to 
the  Jury  as  was  hypothetical,  was  unexcep- 
tionable, since  it  affirmed  nothing- ;  but  the 
operative  part  of  the  instruction,  which 
ought  not  to  have  been  given,  was,  that  the 
line  so  run  by  the  plaintiff  in  the  survey  in 
this  cause,  should  be  considered  as  the  true 
dividing  line.  The  concluding  part  implies 
a  misconception  of  the  question  presented 
by  the  record,  since  it  only  imports  an 
opinion  that  the  line  expressed  in  the  decree 
of  the  General  Court  was  established,  (a 
point  not  disputed,)  whereas  the  question 
was,  which  of  the  conflicting  lines  "ex- 
pressed," or,  rather,  comprehended  in  the 
decree,  should  be  established ;  and  this 
question  ought  to  have  been  decided  in 
favour  of  the  marked  and  reputed  lines, 
according^  to  Shaw  v.  Clemen t8,(a)  and 
Baker  v.  Seekright,  Ivessee  of  Glass- 
cock, (b) 

129  *Wickham,  contra.  Whatever  might 
have  been  the  effect  of  this  argument 
before  the  Jury,  this  Court  have  nothing  to 
do  with  it.  The  instruction  left  the  cause  at 
large  for  the  production  of  every  argument 
which  either  party  might  thinlc  proper  to 
urge  to  the  Jury.  The  only  point  was,  where 
did  Grant's  dividing  line  begin.  The  Court 
did  not  say  where  it  began  ;  but,  wherever  it 
did  begin,  it  was  admitted  on  all  hands  to  be 
the  true  line.  The  Jury  were  to  decide,  and 
were  left  perfectly  at  liberty  to  take  one  line 
or  the  other.  It  would  not  have  been  proper 
for  the  Court  to  instruct  the  Jury,  that  the 
marked  line  should  have  been  preferred  ;  be- 
cause this  would  have  been  giving  an  opinion 
on  a  matter  of  fact.  It  was  a  circumstance 
to  be  weighed  by  them,  and  they  did  weigh 
it ;  but  it  was  counteracted  by  another  cir- 
cumstan^^,  that  Grant  says  he  began  at  a 
corner  in  the  patent  line,  and  ended  at  a  cor- 
ner, whereas  on  the  marked  line  there  is  no 
such  corner. 

In  reply,  it  was  said,  it  does  not  appear  at 
whose  instance  this  instruction  was  given ; 
but  this  Court  must  inquire  whether  it  was 
legal  or  not.  The  question  whether  the 
marked  lines  were  to  be  preferred  to  a  line 
which  never  had  been  marked,  was  a  question 
of  law,  and  the  Court  should  have  instructed 
the  Jury  to  regard  the  marked  lines  in  the 
first  place. 

But  the  Court  did  limit  and  mislead  the 
Jury  by  this  instruction  ;  because  it  confined 
them  in  the  conclusion  to  be  drawn  from  the 
identity  of  the  line  A.  P.  run  by  Kemper, 
with  the  line  M.  C.  laid  down  in  Grant's  plat, 
but  never  run  by  him.  What  right  had  the 
Court  to  say  that,  from  such  identity,  it 
followed  that  Kemper's  was  the  true  dividing 
line  ?  The  conclusion  was  erroneous  ;  be- 
cause the  marked  line  might,  nevertheless, 
have  been  the  true  line  intended  by  Grant, 
though  by  mistake  he  laid  it  down  incorrectly 
in  his  plat,  as  appears  from  his  own  explana- 
tion annexed  to  it ;  according  to  which,  the 
point  of  intersection  between  the  lines 
130  M.  C.  and  I.  P.  is  said  to  have  been  •at 
a  white  oak  near  Bull  Run  on  a  stony 
hill,  when,  in  fact,  the  line  M.  C.  as  laid 
down  in  his  plat,  (corresponding  with   the 


(a>  1  Call.  488. 

(b)  1  Hen.  &  Munf.  178. 


line  A.  P.  run  by  Kemper,)  did  not  come 
within  one  hundred  poles  of  that  place. 

Friday,  June  2.  The  Judges  pronounced 
their  opinions. 

JUDGE  TUCKER.  There  are  certain 
principles  which,  in  my  opinion,  ought  to  be 
always  regarded  by  a  Jury,  in  settling  the 
boundaries  mentioned  in  any  grant,  patent, 
or  other  deed,  concerning  lands  in  this 
country. (c)  They  arise  from  a  variety  of 
considerations  ;  not  only  from  the  variations 
of  the  compass,  but  from  old  surveys  being 
often  very  inaccurate;  the  plats  returned 
being  not  unfrequently  protractions  upon 
paper,  instead  of  the  result  of  actual  men- 
suration, and  field  notes,  made  upon  the  spot : 
lines  not  unfrequently  left  out,  and  the 
courses  of  others  mistaken  by  copyists,  so 
that  every  new  conveyance  may  be  the 
parent  of  new  mistakes;  whereas  natural 
boundaries  are,  perhaps  universally,  invari- 
able ;  and  marked  lines  and  trees,  so  long  as 
they  remain  without  destruction,  or  wilful 
alteration,  in  general  furnish  a  safer  guide 
than  any  other,  except  notorious  land-markft 
established  by  the  hands  of  nature.  Accord- 
ing to  these  principles,  regard  should  always 
be  had  to  the  following  circumstances. 

1.  If  a  patent  or  deed  refer  to  any  noto- 
rious land-marks,  or  natural  boundaries, 
which'  cannot  be  mistaken,  and  are  not  lia- 
ble to  change  or  decay,  as  the  comers  or 
angles  of  a  plat,  such  notorious  land-marks 
are  to  be  regarded  as  termini,  from  whence 
straight  lines  are  to  he  run  from  one  to  the 
other,  without  regard  to  the  correspondence 
of  either  course  or  distance,  which  may  in 
such  cases  be  mistaken  in  the  deed. 

2.  If  lines  and  corners  be  proved  to  have 
been  actually  run,  and  agreed  on  as  a 
boundary  between  parties  holding  adjacent 

lands,  those  lines  and  comers  are /rom 
131      thenceforth   *to  be    regarded    as    the 

limits  of  the  possession  of  each  ;  and 
from  the  period  of  running  such  lines,  if 
they  continue  to  be  acquiesced  in,  the  acts  of 
limitation  may  be  considered  as  beginning 
to  run,  so  as  to  control  the  courses  and  dis- 
tances mentioned  in  the  deed,  by  establish- 
ing an  adversary  possession  in  either  partj, 
according  to  the  lines  so  run.. 

3.  Where,  in  a  grant  or  deed,  courses  and 
distances  only  are  mentioned,  beginning  from 
a  certain  point,  but  not  referring  to  anj 
certain  point  for  the  termination,  otherwise 
than  by  reference  to  the  distance,  according 
to  the  course  prescribed;  in  such  case, 
courses  and  distances,  as  expressed  in  the 
deed,  are  only  to  be  regarded,  unless  an 
actual  survey,  duly  authorized,  be  proved  to 
have  been  subsequently  made,  according  to 
the  courses  and  distances  prescribed  by  the 
de.ed. 

4.  Where  courses  and  distances,  with 
marked  lines  and  corners,  are  referred  to  in 
a  deed,  in  such  case  lines  and  comers  corre- 
sponding most  nearly  with  the  courses 
and  distances,  lines  and  comers  mentioned 
in  the  deed,  are  to  be  regarded  as  the  true 
courses,  Ac. 

5.  If  partition  be  made  between  two  joint- 
tenants,  or  tenants  in  common  of  land  bj 
deed,  or  by  virtue  of  a  decree,  if  in  the  deed 

(c)  See  1  Call.  490.  Shaw  v.  Clements:  Herbert  t. 
Wise.  8  Call.  289:  1  Hen.  &  Munf.  177.  Baker  v.  GUs- 
cock. 
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or  decree  it  be  expressed,  that  A.  shall  have 
all  the  lands  which  lie  west  of  a  line  drawn 
from  one  notorious  land-mark  or  natural 
boundary  to  another,  and  B.  all  that  lie  east 
thereof,  although  this  line  be  never  actually 
run,  each  is  from  thenceforth  seised  of  his 
proper  part,  according  to  the  true  course  to 
be  run  from  one  of  those  points  to  the  other; 
but  if  a  line  be  run  and  marked,  by  mutual 
consent  or  agreement,  or  by  order  of  Court, 
and  confirm^  in  the  decree,  and  that  decree 
be  acquiesced  in,  the  possession  of  each  com- 
mences from  that  period,  according  to  the 
line  so  marked,  although  that  line  be  ever  so 
erroneous ;  and  the  act  of  limitations  may 
operate  upon  that  possession,  so  as  to  render 
such  erroneous  line,  in  process  of  time,  the 
legal  boundary  between  the  parties. 

132  *In  the  present  case,  the  parties 
claim  under  a  grant  from  the  proprie- 
tors of  the  northern  neck,  to  Landon  Carter 
and  five  others,  for  about  40,000  acres  of 
land,  in  the  year  1724,  whereof  partition  was 
made  by  a  decree  of  the  General  Court,  upon 
a  bill  filed,  and  consent  of  parties,  in  the 
year  1739.  The  commissioners,  for  that  pur- 
pose appointed,  made  a  report,  with  a  survey 
annexed,  made  by  John  Grant,  in  which, 
among  other  things,  they  say  that  they  have 
allotted  to  Landon  Carter,  under  whom  the 
plaintiff  in  the  ejectment  blaims,  the  lot  on 
the  plat  No.  1,  separated  (as  by  the  plat 
appears)  from  the  residue  of  the  tract,  by  a 
straight  line  drawn  from  letter  M.  on  the 
south  side  of  the  plat,  to  letter  C.  on  the  north 
side  thereof,  a  distance  above  six  miles,  ac- 
cordin  g  to  Kemper's  plat.  They  describe  this 
line  as  running  north  3  deg.  east,  and  begin- 
ning at  a  white  oak,  marked  R.  C.  near 
Young's  plantation,  being  a  comer  tree  of 
the  patent,  and  ending  at  another  white  oak,' 
on  Piney  Branch,  another  corner  of  the 
patent. 

To  Mann  Page,  under  whom  the  defend- 
ants claim,  they  allotted  the  lot  No.  2,  on  the 
plat.  Separated  from  the  first  lot,  as 
described  on  the  plat,  by  the  line  M.  C. 
before  mentioned ;  and  from  the  third  and 
fourth  lots,  by  a  line  thus  described:  "The 
dividing  line,  I.  P.  N.  80  degrees  east,  begins 
at  a  white  oak,  marked  R.  C.  on  a  high  bank 
of  the  south  branch  of  Bull  Run,  and  ends  at 
a  white  oak  near  Bull  Run,  in  the  line  M.  C. 
on  a  stony  hill,"  which  is  accordingly  desig- 
nated in  that  plat  by  the  letter  P.  as  in  the 
straight  line  between  M.  and  C. 

The  point  P.  thus  designated  in  the  plat 
returned  to  the  General  Court,  constitutes  a 
corner  between  lot  1,  and  lot  2,  and  between 
lot  2,  and  lot  3.  The  report  was  confirmed, 
and  a  decree  accordingly ;  the  parties,  there- 
fore, became  seised  in  severalty  of  their  re- 
spective shares,  according  to  the  terms  of  that 
decree. 

133  *There    are  two    plats  of    surveys 
made  in  this  cause;  in  one  of  which, 

made  by  Charles  Kemper,  there  is  a  straight 
line  drawn  from  a  point  A.  on  the  south 
side  of  the  plat,  to  a  point  P.  on  the  north 
side  thereof,  a  distance  of  1,944  poles,  (or 
more  than  six  miles,)  without  meeting  a 
single  marked  tree  in  all  that  distance,  except 
one  two  miles  or  more  from  the  lands  in  con- 
troversy, where,  by  the  surveyor's  report,  he 
intersected  a  plain   marked  line,  nearly  at 


right  angles  (it  w6uld  appear  from  the  plat) 
with  the  line  he  was  then  running. 

In  the  other  plat,  made  by  Henry  D.  Hooe, 
a  similar  line  appe&rs  to  have  been  run  from 
the  same  points,  the  distance  1,925  poles, 
and  not  a  line  tree  discovered  in  all  that 
course.  By  direction  of  the  defendant's 
attorney,  the  surveyor  then  began  at  a  point 
marked  little  red  a,  88  poles  distant  from 
the  beginning  of  the  first  mentioned  line, 
and  nearly  at  right  angles  with  it ;  and,  hav 
ing  run  the  course  designated  on  the  plat  by 
the  red  dotted  line,  red  a,  red  b,  at  right 
angles  therewith,  and  at  the  distance  of  eight 
poles  eastward  of  that  point,  a  stump  at  red 
c  was  shewn  him,  by  two  witnesses,  on  a  stony 
hill,  near  the  south  branch  of  Bull  Run,  which 
tree  they  said  they  knew  when  standing,  and 
that  it  was  marked  with  R.  C.  In  running 
this  line,  it  appears  that,  a  little  on  the  right 
hand  thereof,  designated  by  the  red  dotted 
line,  red  a,  red  c,  they  passed  a  large  number 
of  ancient  marked  trees.  From  the  corner 
red  C.  to  red  F.  there  is  a  line  of  marked 
trees,  corresponding  pretty  nearly  with  the 
dividing  line,  I.  P.  reversed  in  the  plat,  and 
report  made  to  the  General  Court,  in  the  year 
1739. 

The  Court  instructed  the  Jury,  that  if  they 
were  satisfied  from  the  evidence,  that  the 
plaintiff's  beginning  in  the  survey  made  by 
Kemper  at  A.  was  at  the  same  corner  of  the 
patent  described  by  John  Grant,  (whose 
survey  was  made  the  foundation  of  the 
decree  of  the  General  ,  Court,)  at  the  point 
marked  M.  in  that  survey,  and  that  the  ter- 
mination of  that  line  at  P.  to  run  by 
134  the  plat  in  Kemper's  survey,  *was  at 
the  corner  described  in  Grant's  survey, 
by  the  letter  C.  the  line  so  run  by  the*  plat  in 
the  survey  in  this  cause,  should  be  considered 
as  the  true  dividing  line  between  the  parties. 
If  there  had  t>een  no  evidence  whatsoever 
in  the  cause,  by  which  it  had  appeared  that 
any  line  had  ever  been  actually  marked  from 
one  side  of  the  patented  lands  to  the  other, 
in  the  direction,  or -nearly  so,  with  the  course 
laid  down  in  Grant's  survey,  which  was  re- 
turned to  the  General  Court  or  if  no  such  stony 
hill  near  Bull  Run  could  be  found,  as  that  men- 
tioned by  the  commissioners  who  made  the 
division  between  the  parties,  to  have  been 
in  the  line  M.  C.  in  the  plat  returned  by  them 
to  the  General  Court,  this  direction  might 
have  been  correct.  But  the  termination 
of  the  line  I.  P.  (which  constituted  a 
corner,  not  only  between  the  parties  in 
this  cause,  but  between  the  party  under 
whom  the  defendant  claims,  and  another 
joint-tenant,  or  tenant  in  common,  under  the 
original  grant,)  being  expressly  declared  to 
be  in  the  line  M.  C.  and,  moreover,  to  end  at 
a  white  oak,  near  Bull  Run,  and  on  a  stony 
hill ;  those  permanent,  natural  land-marks, 
ought  not  to  have  been  overlooked  or  disre- 
garded by  the  Court  in  its  instruction ; 
neither  ought  regular  lines  of  marked  trees, 
leading  to  such  a  point,  and  there  terminat- 
ing from  different  directions,  to  have  been 
overlooked  or  disregarded,  especially  if  they 
should  appear  to  have  run  in  a  manner  corre- 
sponding in  any  reasonable  degree  (of  which 
the  Jury  were  to  judge)  with  the  lines 
expressed  in  Grant's  survey,  and  made  the 
basis  of  the    decree  of  the  General  Court. 
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My  opinion,  therefore,  is,  that  the  judge- 
ment be  reversed,  and  a  new  trial  be  had,  with 
the  following:  instruction :  *'That  if,  upon 
such  new  trial,  any  instruction  to  the  Jury- 
be  prayed  by  either  party,  the  Court  ougfht 
to  instruct  the  Jury  that,  if  the  Jury  shall  be 
satisfied  from  the  evidence  which  shall  be  be- 
fore them,  that  the  point  little  red  c  in  the  plat 
made  in  this  cause   by  Henry  D.  Hooe, 

135  *surveyor  of  Prince    William  County, 
is  the  same  with  the  point  P.  at  a  white 

oak  near  Bull  Run,  in  the  line  M.  C.  on  a 
stony  hill,  (as  described  in  the  plat  and  report 
made  by  John  Grant,  and  the  commissioners 
appointed  to  make  a  division  of  the  lands 
comprised  in  a  patent  g;Tanted  to  I^andon 
Carter  and  five  others,  and  returned  to  the 
General  Court,  in  the  year  1739,  by  whom 
the  same  was  confirmed  and  made  the  basis 
of  the  decree  for  a  division,)  they  ought  tb 
consider  that  point  as  a  corner  between  the 
parties,  or  those  under  whom  they  claim, 
from  which  comer  other  lines,  corresponding- 
with  the  courses  mentioned  in  that  plat  and 
report,  ought  (if  necessary)  to  be  drawn,  by 
reversing-  the  courses  of  the  line  M.  P.  and 
I.  P.  in  Grant's  survey  respectively,  unless 
the  Jury  shall  from  the  evidence  be  further 
satisfied,  that  an  ancient  line,  corresponding 
with  the  course  M.  C.  in  Grant's  survey,  has 
been  actually  run  and  marked,  from  the  point 
little  red  a  (or  any  other  point  on  that  side  of 
the  plat,  as  to  the  Jury  may  appear)  to  the 
point  little  red  c,  in  the  said  Hooe's  plat 
described,  either  by  the  said  commissioners 
appointed  by  the  General  Court  as  aforesaid, 
or  by  the  parties  respectively  under  whom 
the  present  parties  claim,  or  their  agents 
authorized  for  that  purpose ;  in  which  case 
(if  no  cdntravening  evidence  satisfactory  to 
the  Jury  be  offered)  they  ought  to  establish 
the  line  so  proved  to  have  been  run  and 
marked,  as  the  true  dividing  line  between  the 
parties." 

JUDGE  ROANB.  The  question  of  bound- 
ary in  this  case,  was  emphatically  proper  for 
the  consideration  of  the  Jury ;  in  deciding 
which  they  ought  to  have  due  regard  to  all 
the  circumstances  shewn  in  evidence  in  the 
cause,  and,  particularly,  to  marked  lines  and 
reputed  boundaries.  The  cases  of  Shaw  v. 
Clements,(a)  Herbert  and  wife  v.  Wise  and 
others,  (b)  and  Baker  v.  Seekright,  Lessee 
of  Glasscock,  (c)  in  this  Court,  shew  the 
sense  of  the  Court  in  favour  of  marked  and 
reputed  boundaries,  when  in  opposition 

136  *to  mistaken   descriptions  in  deeds  or 
surveys,  or  to  mere  course  and  distance. 

It  is  said  in  those  cases  that,  in  a  conflict  of 
the  kind,  the  Juries  have  very  wisely  and 
generally,  in  this  country,  disregarded  the 
latter,  and  adhered  to  the  former  criteria,  as 
being  more  stable  and  permanent,  and 
less  liable  to  mistakes  and  misconception. 
Referring  particularly  to  those  cases  for  the 
doctrine  I  mean  to  adopt  on  the  present 
occasion,  it  will  be  found  that  the  decision  in 
Baker  v.  Seekright,  Lessee  of  Glasscock,  is 
perhaps  a  complete  authority  in  opposition 
to  the  instruction  of  the  District  Court.  In 
that  case,  parol  evidence  was  admitted  to 
establish  a  marked  line,  which  did  not  corre- 
spond with  that  mentioned  in  the  deed  either 


(a)  1  Call.  429. 

(b)  8  Call.  889. 

<c)  1  Hen.  &  Munf . 
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as  to  course  or  distance.  It  was  so  admitted, 
on  the  ground  that  the  description  in  the 
deed  may  have  been  mistaken ;  whereas  the 
marked  and  reputed  line,  being  more  stable 
and  permanent,  ought  to  prevail,  or,  at  least, 
he  submitted  without  prejudice  to  the  con- 
sideration of  the  Jury.  So,  in  the  case  before 
us,  it  is  very  possible  that  the  surveyor  may 
have  erred  in  his  description  of  the  two  points 
beginning  and  ending  the  line  in  contro- 
versy ;  he  may  have  mistaken  this  in  the 
figure  itself,  and  corrected  it  (as  he  seems  to 
have  done)  in  the  notes  or  explanation 
attached  to  and  made  part  of  his  report  of 
the  survey.  So,  ulso,  this  possible  mistake 
may  perhaps  be  shewn  to  have  been  corrected 
by  him,  by  actually  running  and  markin(f 
the  line  claimed  by  the  appelant ;  at  least, 
however,  this  is  an  inquiry  proper  for  the 
consideration  of  the  Jury. 

But  the  instruction  of  the  District  Conrt 
does  not  admit  the  possibility  of  a  mistake 
in  this  respect  in  the  survey  :  it  is  imperious 
on  the  Jury,  in  the  event  of  the  two  points 
in  Kemper's  survey  being  proved  to  corre- 
spond with  two  in  Grant's  survey.  That 
instruction,  therefore,  omits  to  give  to 
marked  and  reputed  lines,  their  due  weight 
with  the  Jury,  according  to  the  uniform 
decisions  of  this  Court  on  the  subject;  it 
counts  as  nothing  the  various  strong  circom- 
stances  shewn  in  evidence  by  the  appel- 
137  lant  in  favour  of  ^his  pretensions,  hot 
sets  up  as  infallible,  and  as  outweigh- 
ing every  thing  else,  a  criterion  not  entitled 
under  the  decisions  of  this  Conrt,  or  the 
usage  of  Juries  in  this  country,  to  such 
preeminence.  In  fine,  bottoming  the  in- 
struction upon  the  mere  proof  of  correspond- 
ence as  aforesaid,  it  deprives  the  Jury  of 
the  right  to  go  into  the  whole  evidence,  and 
to  give  their  verdict  upon  a  general  con- 
sideration thereof. 

Such  being  the  character  of  this  instruc- 
tion, which  may  have  misled  the  Jury,  the 
verdict  ought  not  to  stand.  On  the  new  trial 
to  be  awaMed,  if  any  instruction  at  all  is  nec- 
essary to  be  given  to  the  Jury,  it  should  au- 
thorize them  to  take  into  consideration  all 
the  circumstances  given  in  evidence  in  the 
cause,  and  especially  the  reputed  and  marked 
lines  proved  and  relied  upon  by  the  appellant 

JUDGE  FLEMING.  There  being  no  dif- 
ference of  opinion  among  the  Judges  as  to 
the  merits  of  the  cause,  the  following  is  to 
be  entered  as  the  judgment  of  the  Court: 
"This  Court  is  of  opinion,  that  the  instmc- 
tion  given  to  the  Jury  by  the  District  Court 
was  erroneous  ;  therefore  it  is  considered  that 
the  said  judgment  be  reversed,  &c.  and  it  is 
ordered,  that  the  Jury's  verdict  be  set  aside, 
and  that  a  new  trial  be  had  in  the  cause; 
and  that,  if  upon  spch  trial,  any  instruction 
to  the  Jury  be  prayed  by  either  party,  the  in- 
struction be,  that  if  the  Jury  shall  be  satis- 
fied, from  the  evidence  which  shall  be  before 
them,  that  the  point,  little  red  c,  in  the  plat 
made  in  this  cause  by  Henry  D.  Hooe,  sur- 
veyor of  Prince  William  County,  is  the  same 
with  the  point  P.  at  a  white  oak  near  Bull 
Run,  in  the  line  M.  C.  on  a  stony  hill,  as  de- 
scribed in  the  plat  and  report,  made  by  John 
Grant  and  the  commissioners  appointed  to 
make  a  division  of  the  lands  comprised  in  a 
patent  granted  to  Landon  Carter  and  five 
others,  and  returned  to  the  General  Court  in 
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the  year  1739,  by  whom  the  same  wais  con- 
firmed and  made  the  basis  of  the  decree  for 
the  division,  they  ougfht  to  consider    that 

point  as  a  corner  between  the  parties, 
138      or  those  under  whom  *they  claim,  from 

which  corner,  other  lines  correspond- 
ing' with  the  coursets  mentioned  in  that  plat 
and  report,  ought  (if  necessary)  to  be  drawn 
by  reversing  the  courses  M.  P.  and  I.  P.  in 
Orant's  survey  respectively,  unless  the  Jury 
shall,  from  the  evidence,  be  further  satisfied, 
that  an  ancient  line,  corresponding  with  the 
line  M.  C.  in  Grant's  survey,  has  been  ac- 
tually run  and  marked  from  the  point  little 


red  a,  (or  any  other  point  on  that  side  of  the 
plat,  as  to  the  Jury  may  appear,)  to  the  point 
little  red  c,  in  the  said  Hooe's  plat  described, 
either  by  the  said  Commissioners  appointed 
by  the  General  Court  as  aforesaid,  or  by  the 
parties  respectively  under  whom  the  present 
parties  claim,  or  their  agents  authorized  for 
that  purpose,  in  which  case,  if  no  contraven- 
ing evidence  satisfactory  to  the  Jury  be 
offered,  they  ought  to  establish  the  line  so 
proved  to  have  been  run  and  marked  as  the 
true  dividing  line  between  the  parties.'* 
Which  is  ordered  to  be  certified,  Ac. 
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Spotswood  V.  Dandridge  and  Others. 
Taesday,  October  8d,  1800. 

1.  Advene  Peeeeeelon  — PMacierlee.t— To  prevent 
lenstb  of  time  from  barring-  a  claim,  on  the  vronnd 
that  the  possession  of  the  defendant  was  fiduciary, 
snch  possession  mnst  have  been  fiduciary  as  to 
the  plaintiff,  or  those  under  whom  he  claims:  its 
being  fiduciary  as  to  any  other  person,  is  not  sufll- 
cient 

a.  Statoteof  LimltatloiM— Intermptlon  ot— An  exec- 
utor havinfir  deliyered  certain  slaves  to  leiratees, 
as  their  property  under  the  will,  a  subsequent 
action  of  detinue  asrainst  him,  for  other  slaves 
which  the  testator  held  in  the  saiAe  riirht,  is  not 
sufQcient,  thoug-b  prosecuted  to  a  judgment,  to 
prevent  the  act  of  limitations  from  running-,  both 
at  law  and  in  equity,  in  favour  of  the  leg-atees. 

This  was  a  suit  brought  by  Alexander 
Spotswood,  the  appellant,  against  the  ap- 
pellees, in  the  late  High  Court  of  Chancery. 
The  bill  (which  was  filed  in  October,  1791) 
charges,  that  Major  General  Alexander  Spots- 
wood,  being  seised  and  possessed  of  a 
140  very  considerable  estate,  both  *real 
and  personal,  made  and  published  his 
testament  and  last  will,  whereby,  among 
other  things,  he  devised  to  his  son  and  heir, 
John  Spotswood,  all  his  lands  and  working 
slaves  in  tail  male,  with  several  remainders 


*On  Sunday  the  80th  day  of  July,  1800,  Judgb 
Lyons,  late  President  of  the  Supreme  Court  of  Ap- 
peals, departed  this  life,  in  the  seventy>flfth  year  of 
his  aire.  In  consequence  of  his  death,  that  Court 
Dowconsistsof  three  Judges  only;  a  provision  hav- 
ing been  made  by  law,  that  the  vacancy  should  not 
be  supplied.  See  voL  I.  p.  206,  200.— Note  in  Original 
Edition. 

tSee  monographic  noteon  "Adversary  Possession*' 
appended  to  NowUn  v.  Reynolds,  85  Qratt.  187,  and 
monographic  note  on  Limitation  of  Actions" 
appended  to  Herrington  v.  Harklns,  1  Rob.  501. 

The  principal  case  is  cited  with  approval  in  Mor- 
ris V.  Lyon,  84  Va.  884,  4  S.  E.  Rep.  784. 


over,  and  also  all  the  tradesmen  and  servants 
which  should  be  employed,  or,  in  any  way, 
used  in  and  upon  his  mine  tract  of  land  at 
the  time  of  his  death ;  and  appointed  his 
wife  Butler,  Elliott  Benger  and  Robert  Rose, 
his  executrix  and  executors ;  that,  after  the 
testator's  death,  the  said  John  Spotswood 
gave  to  his  sister  Dorothea,  a  negro  woman 
called  Molly,  who,  proving  pregnant  some 
time  after,  was  received  by  him  and  replaced 
by  another,  called  Mary  Ann,  who  was  one 
of  the  entailed  slaves  ;  that,  after  the  death 
of  John  Spotswood,  Nathaniel  West  Dan- 
dridge, who  had  intermarried  with  the  said 
Dorothea,  demanded  of  Mary  Campbell,  the 
widow  of  the  said  John  Spotswood,  Molly, 
with  her  increase,  (four  in  number,)  which 
she  declined  delivering  until  she  should  see 
Bernard  Moore,  the  executor  of  John  Spots- 
wood,  and  guardian  of  the  plaintiff ;  upon 
which  N.  W.  Dandridge  procured  from  Ber- 
nard Moore  an  order  for  the  said  slaves,  who 
were  accordingly  delivered,  by  Mrs.  Camp- 
bell ;  that  Mary  Ann  and  her  children,  at  the 
request  of  Dandridge,  were  permitted  by 
Bernard  Moore  to  remain  in  his  possession, 
she  being  the  wife  of  a  negro  man  belonging 
to  him  ;  the  said  Dandridge 'agreeing  to  pay 
hire  for  her ;  that  she  and  her  children  con- 
tinued in  the  possession  of  Dandridge,  under 
that  agreement,  till  his  death  which  hap- 
pened in  the  year  ,  during  which  time 
she  had  a  number  of  children  ;  that  N.  W. 
Dandridge  left  a  will,  in  which  he  appointed 
his  son,  William,  and  his  second  wife,  Jane, 
executor  and  executrix,  of  whom  the  former 
only  proved  the  will,  and  took  possession  of 
Mary  Ann  and  her  children  ;  and,  although 
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acquainted  with  the  plaintiff's  title  as  ap- 
pears by  a  letter  from  him  annexed  to  the  bill 
as  part  thereof,  divided  the  said  Marj 
Ann  and  her  children  between  the  repre- 
sentatives of  his  father,  N.  W.  Dan- 
dridge,  taking  bonds  to  indemnify  him 

141  *against    the    plaintiff's  claim;    that 
the  plaintifif  instituted  a  suit  in  the 

District  Court  of  Richmond  to  recover  the 
said  Mary  Ann,  and  such  of  her  descendants 
as  had  been  retained  by  the  defendants,  ex- 
ecutors of  Nathaniel  W.  Dandridge,  and 
obtained  a  judgment  for  Mary  Ann  and  her 
two  daughters,  Betty  and  Hannah,  as  also 
Jack  and  Polly,  children  of  Betty,  and  Polly 
and  Johnny,  children  of  Hannah  ;  that,  in 
consequence  of  that  verdict,  Woodson  Payne, 
who  intermarried  with  Mary,  one  of  the 
daughters  of  N.  W.  Dandridge,  delivered  to 
him  Rachel,  another  daughter  of  Mary  Ann 
and  her  two  children,  MiUy  and  Henry  ;  but 
he  has  received  no  satisfaction  for  the  hires, 
which  he  claims  from  the  agreement  of  N. 
W.  Dandridge,  who  was  to  pay  hire ;  that 
several  of  the  descendants  of  Mary  Ann, 
some  of  whom  are  named  in  the  bill,  others 
not  known,  are  in  the  possession  of  Patrick 
Henry,  who  intermarried  with  Dorothea, 
John  Moore,  who  intermarried  with  Anna, 
and  Philip  Payne,  who  intermarried  with 
Elizabeth,  daughters  of  the  said  N.  W. 
Dandridge,  and  were  delivered  to  them  by 
his  executors ;  that  he  commenced  a  suit 
against  N.  W.  Dandridge,  in  his  life-time, 
for  the  negroes,  which  abated  by  his  death  ; 
and  has  since  demanded  them  of  the  present 
defendants  without  success  ;  and  concludes 
with  praying  a  discovery,  and  decree  for  the 
slaves  and  their  profits,  and  for  general 
relief. 

The  answer  of  Philip  Payne  and  Elizabeth, 
his  wife,  admits,  that  Mary  Ann  is  the 
reputed  mother  of  two  slaves,  given  as  a  part 
of  the  said  Elizabeth's  portion  of  her  father's 
estate,  the  names  of  whom  are  set  forth  ; 
that,  when  they  received  them,  they  were 
unable  to  labour,  so  that  the  trouble  of  rais- 
ing them  was  fully  worth  their  hires  ;  that 
the  respondents  heard  of  the  plaintiff's 
setting  up  a  claim  to  the  slaves,  but  deny 
that  they  gave  any  bond  to  the  executor  to 
indemnify  him  against  such  claim  ;  alleging, 
that  the  bond  they  gave  was,  in  the  usual 
form,  for  refunding,  in  case  of  debts;  that, 
as  to  Woodson  Payne's  giving  up  the  slaves 
in     his  possession,    they    have  often 

142  heard    *him    say    that    the    plaintiff 
agreed  to    return  them,   in    case    he 

should  fail  in  this  suit,  and  have  understood 
he  is  under  a  similar  engagement  with  Mrs. 
Dandridge  ;  that  they  have  understood  Mrs. 
Dorothea  Dandridge  was  entitled  to  a  pro- 
portional part  of  Major  General  Alexander 
Spots  wood's  house  servants,  under  his  will ; 
that  none  were  allotted  to  her  except  Molly 
and  Mary  Ann ;  and,  from  the  great  length 
of  time  which  has  elapsed  since  his  death, 
they  are  now  unable  to  prove  any  thing 
respecting  it.  They  refer  to  his  will,  and 
rely  upon  the  act  of  limitations  in  the  same 
manner  as  if  formally  pleaded,  mentioning 
among  other  things,  that  N.  W.  Dandridge 
died  about  the  year  1785. 

The  answer  of  Patrick  Henry  and  wife,  is 
nearly  the  same  as  that  of  Philip  Payne  and 
wife.    They  have  heard  N.  W.  Dandridge  and 


his  wife  say,  that  the  negro  Molly,  in  the  bill 
mentioned,  was  the  property  of  Mrs.  Dan- 
dridge, under  the  will  of  her  father  General 
Spotswood,  who  gave  her  a  fifth  part  of  hift 
house  servants  ;  that  on  her  marriage  with 
Mr.  Dandridge,  Mrs.  Campbell,  then  the  wife 
of  John  Spotswood,  and  mother  of  the  com- 
plainant, was  unwilling  to  give  up  the  said 
Molly,  and  prevailed  on  them  to  take  the 
said  Mary  Ann  in  lieu  of  her ;  that,  after  the 
division  of  the  house  servants,  it  appeared 
that  several  valuable  slaves  were  due  to 
them,  and,  as  they  never  could  get  either  of 
them,  they  (after  the  death  of  the  said  John 
Spotswood)  took  back  the  said  Molly,  not  in 
full  satisfaction  for  their  share  of  house 
servants,  there  being  one  or  more  then  due, 
counting  both  Mary  Ann  and  Molly.  Mr. 
Henry  farther  states,  that,  being  applied  to 
as  a  lawyer  for  his  advice  (to  the  best  of  his 
recollection)  in  or  before  the  year  1773,  he 
advised  that  N.-  W.  Dandridge  should  claim 
and  hold  Mary  Ann  and  her  children,  as  his 
property,  until  the  negroes  due  to  him  as 
his  wife's  share  of  the  house  servants  were 
delivered  up,  agreeably  to  the  will  of  General 
Spotswood ;  that  he  cannot  ascertain  the 
time  when  the  claim  set  up  to  Mary  Ann  as 
his  absolute  property  commenced,  but 
143  well  remembers  he  had  refused  *to 
give  her  up  to  the  complainant  t>efore 
he  asked  his  advice. 

The  answer  of  John  Moore  and  wife  states, 
that  they  have  heard,  and  believe  it  to  be 
true,  that  N.  W.  Dandridge,  deceased,  and 
those  who  claim  under  him,  have  been  in 
quiet  possession  of  the  slaves  for  more  than 
twenty  years  since  the  complainant  was  of 
full  age,  and  refers  to,  and  relies  upon,  the 
answer  of  Patrick  Henry  and  wife,  and  the 
act  of  limitations. 

No  answer  was  filed  by  William  Dan- 
dridge, the  executor.  The  deposition  of 
Anna  Catherine  Moore,  one  of  the  daughters 
of  General  Spotswood,  fully  established  the 
fact,  that' on Iv  two  negro  girls  (Molly  and 
Lucy)  were  allotted  to  her  sister  Dorothea, 
as  her  proportion  of  his  slaves  ;  and  she 
believed  that  Lucy  never  came  into  the  pos- 
session of  her  said  sister.  Another  witness, 
Benjamin  Pendleton,  deposed  to  some  cir- 
cumstances, (rather  vague  and  inconclu- 
sive,) tending  to  shew  that,  between  the 
years  1764  and  1769,  N.  W.  Dandridge  held  a 
part,  or  all,  of  the  negroes  in  dispute,  by  a 
hiring  from  Bernard  Moore,  the  executor  of 
John  Spotswood,  deceased.  The  letter  from 
W.  Dandridge  (one  of  the  executors  of  N.  W. 
Dandridge)  to  the  plaintiff,  mentioned  in  the 
bill,  was  dated  December  24, 1791,  after  this 
suit  was  brought.  In  that  letter  he  said  that 
he  "always  thought  the  plaintiff's  right  to 
Mary  Ann  and  her  children  was  undeniable." 

The  Chancellor  dismissed  the  bill,  with 
costs,  whereupon  the  plaintiff  appealed  to 
this  Court. 

Williams,  for  the  appellant. 

Munford  and  Warden,  for  the  appellees. 

On  the  part  of  the  appellant,  it  was  con- 
tended, that  the  possession  of  the  slaves 
in  controversy,  by  N.  W.  Dandridge,  had 
always  been  fiduciary  ;  that  the  acknowledg- 
ment by  William  Dandridge,  his  ex- 
144  ecutor,  of  the  justice  *of  the  plaintiff*s 
claim,  and  the  suit  and  recovery  at  law 
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against  him,  prevented    the  act  of  limita- 
tions from  being  a  bar. 

On  behalf  of  the  appellees,  it  was  urged, 
that  the  testimony  to  prove  that  N.  W.  Dan- 
dridge*s  possession  ever  was  fiduciary,  was 
very  defective  ;  that,  if  at  any  time  it  was 
fiduciary  as  to  John  Spotswood  or  Bernard 
Moore,  his  executor,  it  never  was  so  as  to 
the  plaintiff,  who  claimed  (as  issue  in  tail) 
under  his  grandfather's  will,  not  under  John 
Spotswood,  his  father ;  that  since  it  appeared 
that  the  negro  Lucy,  who  had  been  allotted 
to  Dorothea  Dandridge,  had  never  been 
delivered,  but  remained  with  the  estate, 
which  was  held  by  John  Spotswood,  and  the 
bulk  of  which  passed  from  him  to  the  plain- 
tiff, it  would  now  be  iniquitous  to  compel 
the  descendants  of  Dorothea  Dandridge  to 
give  up  Mary  Ann  (whom  it  was  probable 
ahe  received  instead  of  Lucy)  and  her  in- 
crease ;  that,  according  to  the  maxim,  that 
he  who  seeks  equity  must  do  equity,  the 
plaintiff,  if  he  recovered  the  children  of 
Mary  Ann,  should  give  up  the  children  of 
Lucy  ;  that  the  acknowledgment  by  William 
Dandridge,  the  executor,  ^ould  not  affect  the 
rights  of  the  present  defendants,  their  claim 
being  under  the  testator,  though  the  prop- 
erty, in  coming  to  them,  passed  through  the 
hands  of  the  executor,  neither  could  the 
action  of  detinue  and  recovery  therein, 
against  him,  be  given  in  evidence  against 
them,  who  were  no  parties  to  that  suit,  and 
received  the  slaves  from  him  as  their  prop- 
erty, by  virtufe  of  the  wUl  of  his  testator, 
especially  as  the  judgment  against  the  exec- 
utor was  for  other  slaves,  held  indeed  in 
the  same  right,  but  not  those  now  held  by 
the  defendants. 

In  reply,  it  was  said,  that  the  legal  repre- 
sentatives of  John  Spotswood  (not  the  plain- 
tiff only)  were  responsible  for  Lucy  and  her 
increase,  if  the  defendants  had  a  ri^^ht  to 
them  ;  that  the  plaintiff  was  certainly  enti- 
tled to  Mary  Ann,  as  being  one  of  the 
entailed  slaves ;  that  the  judgment 
145  ^against  the  executor  bound  the  lega- 
tees, because  they  necessarily  claimed 
under  him,  since  they  could  not  get  their 
legacies  without  his  assent. 

Saturday,  October  7.  The  President,  after 
stating  the  case  nearly  as  above,  pronounced 
the  following  opinion  of  the  Court : 

'*The  defendants  all  rely  on  the  statute 
for  limitation  of  actions,  to  bar  the  plaintiff's 
claim,  which  he  would  repel,  by  urging  that 
the  possession  of  the  slaves  by  N.  W.  Dan- 
dridge, under  whom  the  defendants  claim, 
was  fiduciary;  and  being  in  trust  for  the 
plaintiff,  must  be  considered  as  his  posses- 
sion ;  therefore,  the  act  of  limitations  cannot 
operate  against  him.  Admitting  that  the 
possession  of  N.  W.  Dandridge  was  fiduciary, 
so  far  as  it  respected  John  Spotswood, 
(father  of  the  plaintiff,)  or  Bernard  Moore, 
executor  of  the  said  John,  yet,  inasmuch  as 
the  plaintiff  claims,  not  under  his  said  father, 
but  as  heir  in  tail  under  the  will  of  his  grand- 
father, Alexander  Spotswood,  the  possession 
of  N.  W.  Dandridge  ceased  in  the  year  1785, 
and  this  suit  was  not  instituted  till  October, 
1791,  there  were  more  than  five  years  adver- 
sary possession  in  the  defendants,  which  is 
a  complete  bar  to  the  plaintiff's  title. 

**This  being  the  opinion  of  the  Court,  and 


decisive  of  the  cause,  it  seems  unnecessary 
to  investigate  its  merits  ;  in  which  there  ap- 
pears much  equity  in  favour  of  the  defend- 
ants ;  and  I  shall  only  add  that  the  decree 
is  affirmed."  

146  *  Lastly  v.  Fontaine. 

Monday.  October  9. 1800. 

[4  Am.  Dec.  5ia] 

Psteat  for  Land— Validity  In  Foreign  SUto.— A  patent 
for  land,  granted  by  a  sister  state,  is  one  of  tbose 
public  acts,  to  wbich  every  other  state  is  bound  to 
fflve  fall  faith  and  credit,  nnder  the  constitntion 
of  the  United  States:  therefore  the  validity  of 
such  patent  cannot  be  collaterally  drawn  in 
question,  In  the  Courts  of  any  other  State,  on  a 
sufiTffestion  that  the  survey  ou  which  it  was 
founded  was  a  for^rery. 

Debt  upon  a  bond,  with  condition,  that  if 
the  obligor,  Fontaine,  do  cause  a  good  and 
lawful  right  to  be  made  to  the  obligee,  Lassly , 
so  that  he  enjoy  peaceable  possession  on  or 
before  Sept.  19, 1797,  to  a  tract  of  land  lying 
in  Davidson  County,  State  of  Tennessee, 
containing  640  acres,  granted  by  the  State  of 
North  Carolina,  to  Stockley  Donaldson,  by 
grant  dated  July  20th,  17%,  then  the  obliga- 
tion to  be  void  ;  and  avers,  that  the  defend- 
ant hath  not  made,  Ac.  plea,  "conditions 
performed;"  replication,  and  issue  there- 
upon. 

On  the  trial  of  the  cause,  the  defendant 
offered  in  evidence  a  patent  for  the  lands  in 
the  declaration  mentioned,  under  the  hand 
of  the  Governor  of  North  Carolina  and  seal 
of  the  State,  which  State  it  was  agreed  had 
a  right  to  grant  the  lands,  together  with  a 
plat  and  certificate  of  survey  annexed 
thereto,  to  which  the  name  of  A.  Foster,  D. 
S.  (deputy-surveyor)  was  subscribed ;  as 
also  a  deed  of  bargain  and  sale,  from  him- 
self to  the  plaintiff,  bearing  date  the  same 
day  with  the  bond,  upon  which  the  suit  is 
brought  for  the  lands,  as  in  the  bond  de- 
scribed, together  with  the  deposition  of  one 
John  Smith,  the  object  of  which  was  to 
prove,  that  he,  with  one  Peyton,  a  surveyor, 
had  gone  round  the  boundaries  in  the  deed 
mentioned,  so  far  as  they  judged  necessary 
to  run  the  same,  in  order  to  ascertain  the 
lands.  Whereupon  the  plaintiff  offered  to 
prove,  by  sundry  depositions,  that  the  plat 
and  certificate,  annexed  to  the  patent,  were 
not  made  out  and  signed  by  A.  Foster,  or  by 
his  authority;  alleging,  that  if  he  could 
prove  this,  that  the  said  patent  was  a  fraud 
upon  the  State  of  North  Carolina,  and  void. 
To  the  introduction  of  which  testimony,  the 
defendant,  by  his  counsel,  objected ;  the 
District  Court  sustained  the  objection,  and 
refused    to    admit   the   evidence ;    and    the 

plaintiff  appealed  to  this  Court. 
147  *Wickham,  for  the  appellant,  con- 
tended that,  under  such  a  covenant  as 
that  contained  in  the  condition  of  this 
bond,  the  plaintiff  was  entitled  to  sue,  on 
shewing  a  defective  title ;  it  was  not  nec- 
essary to  prove  an  actual  eviction,  as  where 
the  covenant  is  for  quiet  enjoyment. 

This  was  not  merely  a  covenant  for  quiet 
enjoyment,  but  to  make  a  good  and  lawful 
right.  The  words  **so  that  he  shall  en- 
joy," Ac.  cannot  be  considered  as  qualify- 
ing the  preceding  part  of  the  sentence; 
because  the  enjoyment  of  peaceable  posses- 
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sion,  was  only    the  conneqaenoe  of  having 
a  good  and  lawful  right,  (a) 

The  State  of  North  Carolina  might  set 
aside  the  patent,  for  frand  in  obtaining  it, 
either  by  scire  facias'  or  some  other  judi- 
cial proceeding.  The  laws  of  every  country 
must  be  presumed  to  be  conformable  to  gen- 
eral principles  of  equity.  It  is  a  matter  of 
history,  that  Stokely  Donaldson  forged  sur- 
veys to  an  immense  amount.  If  the  survey 
be  a  forgery,  the  patent  founded  on  it  is 
a  mere  nonentity,  an  ideal  thing;  nothing 
passes  by  it,  and  we  might  clearly  give 
evidence  '  that  there  was  no  such  land.  It 
is  true,  that  this  Court  cannot,  by  its  act, 
vacate  a  patent  emanating  from  the  State 
of  North  Carolina ;  but,  as  between  third 
parties,  (not  trenching  upon  the  sovereignty 
of  the  State, )  the  Court  may  and  must  de- 
cide collaterally  on  the  effect  of  the  patent. 
Call,  for  the  appellee,  contended,  that  the 
point,  whether  there  was  any  land  or  not, 
was  *  not  raised  by  the  bill  of  exceptions. 
That  admits  that  there  was  land;  but 
states,  that  the  plaintiff  insisted  on  intro- 
ducing evidence  to  prove  that  the  title  was 
defective,  in  consequence  of  a  fraud  in  ob- 
taining the  patent. 

The  plaintiff  is  estopped  by  the  instru- 
ment on  which  he  sues,  from  urging  the 
point  for  which  he  now  contends.  The 
conditions  of  the  bond  not  only  states  ex- 
pressly, that  the  State  of  North  Carolina 
had  granted  such  land,  but  describes  it  par- 
ticularly. Instead  of  shewing  that 
148  the  defendant  *had  no  title  to  this 
land,  the  plaintiff  undertakes  to  prove, 
that  the  State  of  North  Carolina  never 
granted  such.  If  this  paper  be  made  the 
foundation  of  the  action,  it  must  fail;  be- 
cause the  plaintiff  claims  under  a  grant 
from  N.  Carolina,  and  then  says  that  N. 
Carolina  had  no  land.  Perhaps  an  action 
of  deceit  might  lie. 

As  to  the  objection,  that  if  the  surveys 
were  forged,  the  grant  founded  on  it  was 
void,  it  cannot  appear  to  this  Court,  that 
surveys  were  necessary.  But  if  they  were, 
the  proper  authorities  in  N.  Carolina  were 
satisfied.  If  the  State  of  N.  Carolina  did 
not  think  proper  to  bring  a  scire  facias  to 
vacate  the  patent,  shall  the  State  of  Vir- 
ginia undertake  to  vindicate  its  rights? 
This  Court,  in  the  case  of  Witherinton  v. 
M'Dunald(b)  have  lately  said,  that  they 
would  not  suffer  the  validity  of  a  patent  to 
be  impeached  in  this  collateral  way. 

It  is  snfiScient  if  the  inferior  Court  gave 
a  right  judgment;  it  is  unimportant 
whether  their  reasons  for  it  were  right  or 
wrong,  (c) 

Wickham,  in  reply.  According  to  the 
arguments  of  Mr.  Call,  the  obligee  could 
not  sue  at  all.  He  could  not  bring  an  ac- 
tion of  deceit,  because,  as  between  him  and 
the  obligor,  there  was  no  fraud.  But  it  is 
said  he  is  estopped  by  the  words  of  the  condi- 
tion of  the  bond,  which  admits  that  there 
was  such  land.  It  should  be  recollected 
that  these  are  the  words  of  the  obligor. 
He    states,    that    the   land  was  granted  by 

(a)  1  Balstr.  2,  Proctor  t.  Jolinson;  Cro.  Jac.  888, 
Yelv.  175  S.  C.  8  Lev.  48.  Net  via  v.  Muans,  &c.;  I 
Sauad.  60.  Gainsford  v.  Griffltb. 

(b)  1  Hen.  &  Munf .  p.  806. 

(c)  1  Call.  187.  Davis  v.  Miller.  I 


the  State  of  N.  Carolina;  and  if  it  cannot 
be  found,  he  has  not  complied  with  the  con- 
dition of  his  bond.  But  the  action  was 
properly  brought  on  the  warranty. 

The  opinion  of  the  Court  was  manifestly 
wrong.  We  were  not  permitted  to  meet  the 
testimony  of  the  defendant.  We  were  not 
permitted  to  shew  an  adverse  possession  in 
the  State  of  N.  Carolina,  or  in  any  person 
whatever.  The  Court  determined,  that  it 
was  sufficient  for  him  to  have  exhibited  a 

deed  purporting  to  be  a  conveyance  of 
149      the  *land  from   him.     This  prevented 

us  from  going  further,  and  objecting 
that  there  was  po  conveyance  from  Donald- 
son. The  onus  proband!  lay  on  the  defend- 
ant by  the  plea  of  covenants  performed. 
He  introduced  evidence  to  prove  it,  by 
shewing  a  survey  of  the  land,  but  we  were 
prevented  from  meeting  it,  by  shewing^  that 
it  was  a  forgery. 

JUDGE  TUCKER,  (after  stating  the 
case. )  By  the  4th  article  of  the  constitn- 
tion  of  the  United  States,  ''fall  faith  and 
credit  shall  be  given,  in  each  State,  to  the 
public  acts,  records  and  judicial  proceed- 
ings of  every  other  State."  A  patent,  un- 
der the  hand  of  the  governor  and  seal 
of  the  State,  is  one  of  those  public  acts  to 
which  full  faith  and  credit  must  be  g-iven 
in  every  Court  in  the  union,  being  a  record 
of  the  highest  nature.  If  the  Courts  ot  this 
State  were  to  undertake  to  pronounce  the 
public  act  of  a  sister  State,  thus  solemnly 
authenticated,  void,  in  consequence  of  any 
misfeasance  or  omission  of  duty  in  the 
inferior  ministerial  officers  of  that  State, 
whose  faithful  discharge  of  their  duty  the 
patent  supposes,  it  might  lead  to  conse- 
quences far  beyond  the  reach  of  my  fore- 
sight. If  the  patent  be  void,  or  voidable, 
for  the  reasons  suggested  in  the  bill  of  ex- 
ceptions, I  conceive  it  to  be  competent  only 
to  th^  State  of  North  Carolina,  and  its 
Courts,  to  pronounce  it  void.  In  what 
manner  a  patent  may  be  avoided  in  that 
State,  whether  by  a  scire  facias  issning^  out 
of  the  Court  of  Chancery,  or  otherwise,  we 
are  not  informed.  But  no  evidence,  not  of 
equal  dignity  with  the  patent  itself,  (d) 
can,  I  presume,  be  admitted  in  this  State, 
to  annul  the  operation  of  a  grant  made  in 
due  form  by  the  proper  authorities  of  any 
other  State.  I  therefore  think  the  evi- 
dence was  rightly  rejected  by  the  Court. 

A  second  exception  was  taken  to  the 
Court's  opinion.  The  plaintiff  offered  snn- 
dry  depositions  to  prove  that  the  defendant 
had   not,  when  requested,  gone  himself   to 

Tennessee,  and  shewn,  or  procured 
150      any  other  person,  to  shew  *the  land  to 

the  plaintiff;  to  the  admission  of 
which  testimony  the  defendant,  by  his  coun- 
sel, objected.  And  the  Court  beins:  of  opin- 
ion that  the  defendant  was,  by  the  condition 
of  his  bond,  in  substance  bound  to  make 
the  plaintiff  a  lawful  right,  under  which  he 
might  enjoy  peaceably  the  said  land,  but 
that  he  had  not  bound  himself  by  the  said 
condition  to  shew  the  land  to  the  plaintiff, 
the  last -mentioned  testimony  was  likewise 
rejected ;  and  I  am  of  opinion  properly. 
If  indeed  the  condition  of  the  bond  had  been, 
that   the    defendant   should   make    to    the 


(d)  See    I   Hen.    &   Man!    806,    Wittaerlntoa 
M'Donald. 
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plaintiff  a  feoffment  in  fee-simple,  with 
livery  of  seisin,  he  mig-bt  then  have  alleged 
the  refusal  to  go  upon  the  land  to  give 
actual  seisin  thereof,  or  appointing  an  at- 
torney so  to  do  in  his  behalf  as  a  breach  of 
the  condition. 

But  having  accepted  a  deed  of  bargain 
and  sale  for  the  lands  from  the  defendant, 
there  was  no  obligation  on  the  defendant 
afterwards  to  go  and  shew  the  lands,  unless 
he  had  specially  undertaken  to  do  so,  which, 
for  any  thing  that  appears  from  the  condi- 
tion of  this  bond,  he  did  not.  I  therefore 
think  the  judgment  must  be  affirmed,  there 
being  no  other  point  submitted  to  the  Court 
but  the  admission  or  rejection  of  the  above- 
mentioned  evidence. 

JUDGE  FLEMING.  It  seems  strange 
that  no  notice  is  taken  in  the  bill  of  ex- 
ceptions, of  the  want  of  a  conveyance  from 
Donaldson,  the  patentee,  to  Fontaine;  and 
as  no  such  conveyance  appears  on  the  rec- 
ord, it  may  be  presumed  that  none  was  ex- 
hibited at  the  trial.  But  as  the  circumstance 
was  omitted  to  be  stated  in  the  bill  of  ex- 
ceptions, this  Couit  will  take  no  further 
notice  of  it.  I  am  of  opinion  that  the  de- 
cree be  affirmed. 

Absent,  JUDGE  ROANE. 


151 


*Braxton  v.  Gaines  and  Others. 
Thursday,  October  6. 1800. 


PosMSSion  of  Property  by  Child  RMtdlng  with  Father 
—Creditors  of  Father.*— Where  a  child,  who  Is  an 
infant  is  deemed  a  purchaser  for  valuable  con- 
sideration, of  a  slave,  the  circumstance  that  such 
child  resides  In  the  family  of  its  father,  and  there 
keeps  the  slave,  over  whom  it  exercises  every  act 
of  ownership,  will  not  entitle  the  creditors  of  the 
father  to  disturb  the  possession  of  the  child, 
although  the  father  had  included  the  slave  in  a 
mortfirag-e,  to  indemnify  the  mort^raffees  affainst 
certain  securltyships. 

Gaines,  executor  of  Robert  Pa.ge  and 
Pollard,  administrator  of  John  White, 
brought  a  bill  in  Chancery  against  the 
widow  and  children  of  Carter  Braxton,  de- 
ceased, who  left  no  executor,  and  on  whose 
estate  no  person  had  administered  for  the 
discovery  of  certain  slaves  and  other  prop- 
erty mortgaged  to  Page  and  White  by  Brax- 
ton, June  10,  1792,  by  deed  acknowledged 
and  recorded  in  the  General  Court,  for  the 
purpose  of  indemnifying  them  against  cer- 
tain securltyships  for  him ;  but  which  were 
to  remain  in  his  possession,  until  default 
made  by  him,  to  which   was   added  a  cove- 


^Pmad— Retention  of  PoMesslon  by  Qrantor— When 

there  is  a  valuable  consideration  for  a  conveyance, 
the  retaininfiT  of  possession  by  the  crantor  for  his 
children  is  not  fraudulent  as  to  his  creditors. 
Huston  V.  Cantrtl,  11  Leisrh  168.  citinff  the  principal 

In  Sydnor  v.  Gee,  4  Leifirh  644,  it  was  said:  "But 
it  is  contended,  that  the  slaves  were  left  in  Bap- 
tist*s  possession  for  more  than  a  year.  If  the  case 
turned  upon  this,  it  would  have  been  a  sufficient 
answer  to  this  objection,  that  Clausell  also  lived 
with  Baptist  during  the  same  time.  It  was  enousrh 
that  they  staid  where  their  master  staid.  It  would 
be  a  forced  inference,  that  my  slave,  who  lives 
where  I  live,  is  in  the  possession  of  my  landlord,  and 
not  in  my  possession.  This  court  has,  in  a  very 
strong*  case,  considered  otherwise.  In  Braxton  v. 
Gaines,  4  Hen.  db  Munf.  151,  Braxton  havinff  received 
JSIOO.  for  his  dauffhter,  ffave  her  in  lieu  of  it  a  neffro 
woman;  she  and  her  slave  continued  to  reside  in 
her  father's  family,  and  her  father  even  included 
the  slave  in  a  mortsraffe  to  certain  creditors:  yet 
her  rifirhts  were  sustained  affainst  them." 

See  monographic  noU  on  "Fraudulent  and  Volun- 
tary Convejrances"  appended  to  Cochran  v.  Paris, 
11  Gratt  84&  I 


nant  in  behalf  of  Braxton,  his  heirs,  Ac. 
to  save  them  harmless  from  all  actions,  Ac. 
on  account  of  the  said  securltyships,  and 
that  he  and  his  heirs,  Ac.  should  and  would 
pay  off  and  discharge,  out  of  the  above  con- 
veyed or  meant  to  be  conveyed  premises,  out 
of  his  proper  estate,  all  such  sums  of  money 
as  should  thereafter  be  due  for  principal, 
interest,  costs,  Ac.  And  that  it  should  be 
lawful  for  the  mortgagees,  and  each  of 
them,  Ac.  who  should  be  brought  in  jeo- 
pardy by  breach  of  the  proviso  in  the  mort- 
gage, or  of  that  covenant,  in  any  respect, 
by  action  or  otherwise,  instantly  to  take 
possession  of  the  premises,  and  sell  and 
dispose  thereof  at  public  auction,  for 
the  purpose  of  indemnifying  themselves,  Ac. 

The  bill  suggests,  that  after  Braxton's 
death  all  the  mortgaged  property  which  re- 
mained alive  and  unsold,  came  to  the  hands 
of  his  widow  and  children,  of  whom  the 
appellant  was  one,  and  at  that  time  of  full 
age*  or  to  some  or  more  of  them,  but  to  the 
hands  of  which,  and  in  what  proportion, 
the  plaintiffs  cannot  say ;  but  call  upon  the 
defendants  to  discover  what  has  come  to 
their,  or  either  of  their  knowledge,  con- 
cerning deaths,  births,  and  sales  out  of  the 
said  property,  as  well  before  Brax- 
152  ton's  death  as  *after,  and  by  what 
right  or  title  they,  or  either  of  them, 
hold  the  same  or  any  part  thereof.  And 
that  they  may  be  severally  foreclosed,  un- 
less they  indemnify  the  plaintiffs  by  a  cer- 
tain day ;  and  tor  general  relief. 

Ann  Corbin  Braxton,  the  only  appellant 
from  the  Chancellor's  decree,  according  to 
the  prayer  of  the  bill,  by  her  answer  states, 
that  she  is  possessed  of  Thamar  and  four 
others  descended  from  her,  and  that,  since 
the  date  of  the  mortgage  referred  to,  Thamar 
has  had  two  children ;  but  contends,  that 
those  slaves  could  not  be  considered  as  the 
property  of  her  deceased  father,  at  the  date 
of  the  mortgage,  (June  10,  1792,)  for  that 
twenty  years  ago,  (that  is,  in  March,  1780, 
the  answer  being  sworn  to,  March  15,  1800, ) 
before  the  «aid  Thamar  had  any  increase, 
she  was  declared  b}'  her  father  to  be  her 
own  and  peculiar  property ;  was  considered 
generally  as  belonging  to  her,  and  particu- 
larly by  the  mortgagees,  Robert  Page  and 
John  White,  intimate  in  her  father's  fam- 
ily by  their  intermarriage.  That  the  de- 
fendant, when  of  very  tender  years,  received 
a  present  from  her  grandfather,  Richard 
Corbin,  which  was  deposited  in  the  hands 
of  her  father,  who  having  failed  to  invest 
her  with  it,  it  being  in  money,  declared  to 
her  that  the  said  slave,  Thamar  and  her 
children,  were  her  property,  and  that  as 
she  had  so  long  had  possession  of  her,  and 
it  was  so  notorious  that  the  property  was 
hers,  she  considered  it  entirely  unnecessary 
to  require  a  bill  of  sale,  or  any  other  in- 
strument of  writing,  to  insure  to  her  prop- 
erty which  she  had  for  such  a  series  of 
years  held  and  enjoved  as  absolutely  and 
indisputably  hers.  That  not  only  the  right 
of  the  slave  was  not  in  her  father  at  the 
date  of  the  mortgage,  but  he  was  not  in- 
vested with  the  possession  of  them,  she 
having  lent  the  slave  Thamar  to  her  brother, 
with  whom  she  then  lived  as  a  cook,  and 
her  children  with  her,  by  the  defendant's 
permission. 
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The    affidavit    of    Francis  Corbin  states, 

that    he    well   remembers    that    when    this 

defendant      was     a     little    girl,    the 

153  ♦partiality  of  her  grandfather,    Rich- 
ard Corbin,  brought  her  to  Laneville, 

where  she  lived  for  several  years.  That  a 
negro  woman  then  attended  her  as  a  nurse, 
by  the  name  of  Thamar,  and  that  it  was 
always  understood  in  the  family  that  his 
father,  R.  C.  had  given  the  said  negro 
woman  to  the  defendant,  Ann  C.  Braxton. 
That  since  his  return  from  England,  where 
Mr.  Braxton's  affairs  had  been  the  subject 
of  his  father* 8  unceasing  reflections,  he  has 
been  frequently  advised  by  him  to  take 
care  that  his  niece,  the  defendant,  did  not 
lose  her  maid  Thamar  and  her  children  in 
the  scuffle,  for  that  he  had  paid  Mr.  Brax- 
ton 1001.  sterling  for  her,  and  given  her  to 
the  def'^ndant.  He  adds,  the  particulars, 
as  collected  from  him,  are  these:  Mr. 
Braxton,  being  pressed  in  Williamsburg  for 
that  sum,  applied  to  his  father  for  it.  He 
advanced  it  for  him  by  a  bill  of  exchange, 
and  gave  it  to  the  defendant.  It  was  to  lie 
in  her  father's  hands,  and  interest  to  ac- 
cumulate on  it  till  she  should  marry  or  come 
of  age.  But  by  agreement  a  short  time  af- 
terwards, and  long  before  Mr.  Braxton  be- 
came embarrassed  in  his  affairs,  the  said 
negro  woman  and  her  increase  were  given 
to  the  defendant  in  lieu  of  the  said  1001. 
sterling  and  interest.  She  has  remained 
the  property  of  the  defendant  ever  since ; 
and  until  called  on  to  state  what  he  knew 
of  the  matter,  he  did  not  imagine  her  right 
had  ever  been  contested. 

This  affidavit  was  admitted  to  be  read  as 
evidence  in  like  manner  as  if  the  examina- 
tion '^f  the  witness  had  been  taken  by  a 
commissioner.  There  is  no  other  evidence 
in  the  cause  as  between  these  parties  upon 
this  particular  point. 

The  Chancellor  (the  late  Mr.  Wythe)  de- 
cided, that  the  defendant  had  no  title  to 
the  slaves,  and  that  they  be  delivered  up 
to  commissioners  to  be  sold,  &c.  The  de- 
fendant, A.  C.  Braxton,  alone,'  appealed  to 
this  Court. 

Call,  for  the  appellant,    (Miss    Braxton,) 
contended,    that    the    decree    of  the  Chan- 
cellor   could    not     be    supported    on 

154  *any   ground  whatever.     An    attempt 
had  been  made   to    charge    her   as   a 

mere  volunteer,  when  she  was  a  purchaser 
for  valuable  consideration.  The  property 
was  paid  to  her  by  her  father,  long  before 
the  date  of  the  mortgage,  in  lieu  of  a  sum 
of  money  given  her  by  her  grandfather ; 
she  had  been  upwards  of  twenty  years  in 
peaceable  possession,  and  had  exercised 
every  act  of  ownership  over  it.  Though 
she  lived  in  her  father's  family,  yet  no  pos- 
session adverse  to  hers  was  attempted  to  be 
proved. 

But  even  it  her  title  could  be  disturbed, 
the  plaintiffs  must  shew  that  her  father  was 
the  proprietor  of  the  property  at  the  time 
of  the  transfer  to  his  daughter,  and  indebted 
in  a  sum  vastly  beyond  his  ability  to  pay. 
It  is  not  enough  to  shew  that  a  donor  is 
indebted,  but  it  must  be  further  shewn  that 
he  was  so  much  indebted  at  the  time  of 
the  gift,  as  not  to  be  able  to  make  it,  with- 
out injury  to  his  creditors,  (a) 

(a)  Ck>wp.  432,  Cadoffan  et  al.  v.  Kennet  et  al. ;  1 


Warden,  for  the  appellees,  observed,  that 
it  was  stated  in  the  bill,  and  not  denied  in 
the  answer,  that  the  persons  whom  the  com- 
plainants represented  had  paid  upwards  of 
2,0001.  as  sureties  of  Carter  Braxton.  It 
was  also  a  matter  of  record,  as  well  as  of 
public  notoriety. 

With  respect  to  the  slaves  in  question, 
the  possession  was  always  in  Carter  Brax- 
ton. His  daughter,  Miss  Braxton,  was  an 
inmate  in  her  father's  house  at  the  time  of 
the  mortgage,  and  so  continued  ever  since. 
There  being  no  public  conveyance  of  the 
property  to  Miss  Braxton,  the  possession  of 
her  father  was  sufficient  to  induce  a  pur- 
chaser to  take  a  conveyance.  Miss  Braxton 
does  not  pretend  to  claim  the  slaves  by  any 
deed  or  record.  She  only  says,  that  her 
father  gave  her  the  negro  Thamar,  in  con- 
sequence of  a  sum  of  money  appropriated 
by  him,  which  had  been  given  to  her  by 
her  grandfather.  The  testimony  of  Francis 
Corbin,  as  to  this  fact,  is  mere  hearsay, 
and  differs,  in  some  respects,  from  the  ac- 
count given  by  Miss  Braxton  in  her  an- 
swer. He  states  that  his  father, 
155  *who  was  the  'grandfather  of  Miss 
Braxton,  lent  1001.  sterling  to  Carter 
Braxton,  which  was  to  lie  in  his  hands,  and 
the  interest  to  accumulate,  till  his  daugh- 
ter, the  appellant,  came  of  age.  There  is 
no  evidence  that  this  sum  of  money  was 
paid  for  the  negro,  but  hearsay.  It  is,  in 
fact,  only  a  gift  from  Carter  Braxton  to  his 
daughter,  and  subject  to  all  the  legal  con- 
sequences of  such.  She  cannot,  therefore, 
be  considered  as  a  purchaser,  nor  can  the 
decree  of  the  Chancellor,  on  any  principle, 
be  reversed. 

[Wirt  and  Randolph  also  argued  the  caase 
at  large;  but  the  Court  being  clearly  of 
opinion  that  Miss  Braxton  was  to  t>e  re- 
garded as  a  fair  purchaser,  for  a  valnable 
consideration  paid  by  her  grandfather,  the 
only  point  of  any  importance  left  to  be 
considered  was,  whether  she  had  held  an 
exclusive  possession  of  the  slaves,  and  exer- 
cised acts  of  ownership  over  them.  This 
being  a  matter  of  evidence,  more  than  of 
legal  inference,  it  is  deemed  unnecessary  to 
insert  the  arguments  at  the  bar,  farther 
than  has  already  been  done.] 

Wednesday,  October  11th.  By  the  Court, 
consisting  of  JUDGES  FLEMING  and 
TUCKER,  the  decree  was  reversed,  and  the 
bill  dismissed,  as  to  the  appellant  Ann 
Corbin  Braxton,  who  was  ordered  to  be 
quieted  in  the  possession  of  Thamar  and 
her  increase. 


156      *Fox,  Administrator,  with  the  Will  An- 
nexed, of  Ragsdale,  v.  Govan. 

Saturday.  October  7tli.  1809. 
Delay  Case— Frivolous  BlilofExcepttons.— Althoufi-ba 

palpable  frivolous  bill  of  exceptions  to  the  opinion 
of  tbe  Court  below,  is  not  snfficient  to  prerent  tbis 
Court  from  taking*  up  a  cause  out  of  its  turn  on 
the  docket,  as  a  delay  case:  yet.  if  the  point  be  in 
any  degree  doubtful,  it  will  not  be  so  taken  up. 

Warden,  for  the  appellee,  moved  to 
take  up  this  cause  out  of  its  turn,  as  a  de- 
lay case,  notwithstanding  there  was  a  bill 
of  exceptions  in    the   record.     But    he  con- 


Fonb.  b.  1,  c.  4,  s.  12,  note  (a),  cites  Townsend  r. 
Windbam,  2  Ves.  11:  Stileman  v.  Aslidown.  9  Atk. 
481:  Doe  v.  Routledce.  Cowp.  711;  Rusael  ▼.  Ham- 
mond, 1  Atk.  IS. 
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tended,  that  the  exceptions  were  merely 
frivolous,  being  to  the  opinion  of  the  Court, 
refusing  a  motion  for  a  continuance. 

Wickham,  for  the  appellant,  had  no  ob- 
jection to  bringing  on  the  cause  at  any 
time ;  but,  as  counsel  for  the  appellant,  he 
wished  to  be  heard.  He  would  never  con- 
tend, that  the  rule  of  the  Court  for  taking 
up  such  appeals  as  were  merely  for  delay, 
out  of  their  term  on  the  docket,  should  be 
evaded,  by  introducing  into  the  record  a 
frivolous  bill  of  exceptions ;  but  this,  he  ob- 
served, was  not  such  a  case.  The  principle 
involved  in  it  had  been  recognised  in  the  case 
of    Chisholm  v.  Anthony, (a)  in  this  Court. 

The  case  was  this.  James  Govan  brought 
an  action  of  debt  against  John  Fox,  admin- 
istrator, with  the  will  annexed,  of  Drury 
Ragsdale,  in  the  County  Court  of  King 
William,  on  a  bond  of  his  testator.  At  the 
March  term,  1807,  the  defendant  pleaded 
"payment;"  upon  which  issue  was  joined: 
at  the  August  term  following,  he  moved 
the  Court  for  a  continuance  of  the  cause 
till  the  next  term,  on  athdavit  (made  a 
part  oi  the  record)  that  **he  had  been  pre- 
vented, since  the  last  Court,  by  indisposi- 
tion, from  obtaining  a  settlement  of  his 
administration  account,  &c.  that  commis- 
sioners were  appointed  for  that  purpose ;  and 
that  he  was  desirous  to  obtain  a  settlement 
with  all  speed.*'  The  bill  of  exceptions 
further  states,  that,  by  the  next  term,  the 
defendant  expected  to  have  the  settlement  of 
his  account  aforesaid  recorded  in  Court; 
'*so  as  that  by  ascertaining 
157  *the  btate  of  the  assets  in  his  hands, 
he  might  know  whether  it  would  be 
necessary  for  him  to  amend  his  plea." 
But  the  Court  upon  seeing,  among  the  papers 
in  the  cause,  a  memorandum  filed  containing 
a  statement  of  the  bond  on  which  suit  was 
brought,  with  a  calculation  of  interest  up 
to  the  time  of  several  payments  which  had 
been  made ;  and  also  a  mortgage  from  the 
testator  for  the  same  debt,  (which  statement 
and  mortgage  are  set  out  at  large, )  refused 
to  continue  the  cause.  A  verdict  was  ob- 
tained against  the  defendant,  and  judgment 
thereupon,  which,  on  appeal  to  the  District 
Court  of  King  and  Queen  was  affirmed. 
From  that  judgment  the  defendant  again 
appealed  to  this  Court. 

JUDGE  ROANE  was  opposed  to  taking 
up  the  case.  There  might  be  sufficient 
grounds  for  continuance.  Where  a  bill  of 
exceptions  is  palpably  frivolous,  and  the 
Court  can  have  no  doubt  of  it,  the  cause 
will  be  taken  up  as  a  delay  case.  But, 
without  giving  any  opinion  on  the  merits, 
he  did  not  think  this  such  a  case. 

JUDGE  TUCKER  thought  there  were 
prima  facie  good  grounds  for  the  indulgence 
asked  for  by  the  appellant ;  especially  as 
the  creditor  had  thought  proper  to  com- 
mence an  acHon  on  the  bond,  by  which  the 
executor  might  eventually  be  charged  per- 
sonally, instead  of  pursuing  his  remedy  on 
the  mortgage.  He  mentioned  the  case 
of    Hook     V.     Nanny     and     others(l)     in 


l.<» 


(a)  1  Hen.  &  Munf.  27. 

(1)  Hook  v.  Nanny  and  Othbrs. 

November  9, 1805. 

Order  Book.  No.  5.  p.  239,  MS. 

CoattnoMices— Ptocretlon   of    Coart.*— A    Oonrt    In 

•Continuances— Discretion  of  Court.— In  support  of 


which  this  Court  had  reversed  *a  judg- 
ment, because  the  Court  below  had  re- 
fused a  continuance  when  it  ought  to  have 
been  granted.     The   case   of   Chisholm   v. 


ffrantinff  or  refnsinff  a  continuance  of  a  cause, 
ouffht  to  exercise  a  sound  discretion.  If,  there- 
fore, a  party  be  ruled  into  a  trial,  when  It  appears 
from  tbe  facts  stated  in  a  bill  of  exceptions,  tbat 
he  was  entitled  to  a  continuance,  the  Judirment 
obtained  affainst  him,  will,  for  that  cause,  be  re- 
versed by  a  Superior  Court. 

This  was  an  action  of  trespass,  assanlt  and  battery, 
and  false  imprisonment,  brouffht  by  the  appellee, 
Nanny,  and  five  others,  her  children,  in  the  Coanty 
Court  of  Montgomery,  for  the  recovery  of  their 
freedom.  Plea,  that  the  plain  tiffs  are  slaves,  and 
the  property  of  the  defendants.  Replication,  that 
they  are  free  persons,  and  not  slaves. 

At  the  trial,  the  defendant  (Hook)  filed  three 
several  bills  of  exception  to  the  opinion  of  the 
Court,  one  of  which  was  in  the  following  words: 
"On  this  cause  beinsr  called,  the  defendant.  Hook, 
moved  the  Court  for  a  continuance,  stating,  on  oath, 
that  one  of  his  counsel,  on  whose  assistance  he 
materially  relied,  was  absent  He  further  stated, 
that  Biram  Ballard  was  a  material  witness,  and. 
without  whose  testimony,  he  could  not  safely  go  to 
trial;  that  he  had  enclosed  a  subpoena  in  a  letter 
directed  to  Alexander  Smyth,  one  of  his  counsel, 
to  be  by  him  conveyed  to  the  sheriff  of  Grayson,  in 
which  County  the  witness  resided:  that  the  letter 
was  neglected  to  be  delivered  by  the  person  to 
whom  it  wasconflded;  that  the  person  to  whom  it 
was  confided  was  the  Deputy  Clerk,  who  did  not  know 
the  letter  contained  a  subpoena.  He  further  stated, 
that  he  had  recently  discovered  testimony,  which 
he  conceived  very  material,  in  the  state  of  North 
Carolina,  which  he  had  not  been  able  to  procure. 
On  these  facts,  the  counsel  for  the  defendant 
founded  the  motion  for  a  continuance,  as  it  was  the 
first  time  the  cause  was  called.  But  the  Court  over- 
ruled the  motion;  the  counsel  for  the  plaintiffs 
afirreeinfiT  to  admit  a  certain  aflldaylt  taken  by  the 
defendant,  which  was  said  to  contain  some  of  the 
information  thus  lately  discovered;  and  determined 
that  the  cause  should  come  t6  trial:  the  defendant's 
counsel  objected,  and.  to  save  the  benefit  thereof, 
prayed  that  this  his  bill  mifirht  be  sealed,  which  was 
done." 

Verdict  that  the  plaintiffs  were  entitled  to  their 
freedom,  and  judfirment  thereon,  in  the  County 
Court, from  which  an  appeal  was  taken  to  the  District 
Court,  holden  at  the  Sweet  Sprlnfrs,  where  the  judfir- 
ment was  affirmed,  and  Hook  aflraln  appealed  to  this 
Court. 

Saturday,  November  9,  1805.  The  opinion  of  the 
Court  was,  that  the  judcrments  were  erroneous  in 
this:  "that  the  cause  ouarht  to  have  been  continued 
for  one  term,  on  the  motion,  and  at  the  costs  of  the 
said  John  Hook,  for  the  reasons  assifirned  by  him  in 
his  first  bill  of  exceptions."  Judgments  of  the  Dis- 
trict and  County  Courts  reversed,  verdict  set  aside, 
and  a  new  trial  directed. 

[In  the  case  of  Woods  and  Bemls  v.  Young,  4 
Cranch,  237.  the  Supreme  Court  of  the  United  States 
decided  differently:  beiufir  of  opinion  that,  after  a 
cause  IS  at  issue,  the  granting  or  refusing  a 
continuance  is  "merely  a  matter  of  favour  and 
discretion;"  and  that  the  Court  above  "cannot 
look  into  the  merits  of  the  question,  whether 
the  Court  below  ought  to  have  granted  a  con- 
tinuance of  the  cause."— Quere,  as  to  the  pro- 
priety of  the  decision  in  that  case,  which  was 
submitted  without  argument,  and  seems  not 
to  have  been  fully  considered.  Courts  may  and 
must  often  exercise  a  discretion:  but  it  has  always 
been  held,  that  it  must  be  a  sound  and  legal  discre- 
tion. Were  It  otherwise,  a  party  might  be  as  much 
aggrievied  by  an  arbitrary  or  erroneous  exercise  of 
discretion  during  the  progress  of  a  cause,  as  by  the 
most  erroneous  opinion  on  the  final  judfirment;  and 
yet  in  one  case  he  could  obtain  redress  before  a 
higher  tribunal,  but  not  in  the  other.]— Note  in 
OrifiTinal  Edition. 


the  well  settled  rule  that  a  motion  for  a  continu- 
ance is  addressed  to  the  sound  discretion  of  the 
court  under  all  the  circumstances  of  the  case,  the 
principal  case  is  cited  in  Welch  v.  Com..  90  Va.  821. 
18  S.  E.  Rep.  273;  Phillips  v.  Com.,  90  Va.  408. 18  S.  E. 
Rep.  841;  Walton  v.  Com.,  82  Qratt.  864;  Welch  v. 
County  Court  89  W.  Va.  69, 1  S.  E  Rep.  841.  See 
foot-note  to  Hewitt  v.  Com.,  17  Gratt  827.  and  mono- 
firraphic  note  on  "Continuances"  appended  to  Har- 
man  v.  Howe,  27  Gratt  876, 

Same— Mistake.— The  principal  case  is  cited  in 
Myers  v.  Trice.  86  Va.  838.  11  S.  E.  Rep.  428,  for  the 
proposition  that  when  it  appears  in  the  progress  of 
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Anthony,  (a)  turned   upon  the   equity 
159      of  allowing  *an  executor  or  adminis- 
trator  to   amend  his  plea,  as  further 
information  of  the  state  of  the  assets  might 
render  it  necessary. 

JUDGE  FLEMING  said,  it  was  the  unan- 
imous opinion  of  the  Court,  that  the  cause 
should  not  be  taken  up  as  a  delay-case. 


Blow,  Administrator  of  Kello,  v.  Taylor  and 
Another,  Executors  of  Williams. 

Saturday.  October  7.  1800. 

lii|uiiction«—Dls«olatloii- Effect  of  DUmlMioB  of  Suit 
without  Consent  of  CompUlnent.*'— On  the  dissolu- 
tion of  an  injunction,  the  complainant  has  a  rlffht 
to  continue  his  cause  as  an  original  suit:  therefore, 
If  the  Chancellor,  without  his  consent,  dismiss  the 
bill  at  the  same  time  that  he  dissolves  the  injunc- 
tion, it  is  error. 

The  appellant  obtained  an  injunction  in 
the  Superior  Court  of  Chancery,  for  the  Wil- 
liamsburg Disttict,  to  stay  proceedings  on 
a  judgment  at  law,  rendered  by  the  District 
Court  of  Suffolk.  On  the  coming  in  of  the 
answer,  the  Chancellor  ** being  of  opinion 
that  the  question  was  purely  of  a  legal  na- 
ture; that  (contrary  to  the  allegations  of 
the  plaintiff)  a  fair  and  full  trial  thereof 
had  been  had  before  a  Court  of  Law ;  that 
the  plaintiff  made  no  effort  before  that 
Court  to  obtain  a  new  trial  of  the  issue ; 
and,  therefore,  that  to  interfere  further  in 
the  case  would  be  an  assumption  of  power 
on  the  part  of  this  Court,  which  would  go 
to  confound  all  distinction  between  Courts 
of  Law  and  Courts  of  Equity,  or 
160  rather  to  <lestroy  ^altogether  the 
utility  of  Courts  of  Law,  by  abolish- 
ing their  decisions' and  taking  up  a  fresh, 
without  any  new  circumstance  or  colour  of 
equity,  cases  peculiarly  within  the  province 
of  those  Courts,  and  which  they  had  previ- 
ously, fairly,  and  solemnly  decided,"  (on  the 
6th  of  October,  1802, )  dissolved  the  injunc- 
tion, and,  at  the  same  time,  before  any 
replication  was  filed  by  the  complainant, 
dismissed  the  bill;  declaring,  that  **the 
principle  on  which  the  dissolution  took 
place,wentto  the  entire  extermination  of 
the  cause  from  that  Court."  From  which 
decree  an  appeal  was  taken  to  this  Court. 

After  an  argument  on  the  merits,  by 
George  K.  Taylor,  for  the  appellant,  he  con- 
tended that,  if  all  the  other  points  should  be 
against  him,  the  decree  must  be  reversed, 
because  the  Chancellor  had  dismissed  the 
bill  at  the  same  time  that  he  dissolved  the 
injunction.  A  party  may  go  into  a  Court 
of  Chancery  as  a  matter  of  right,  and  may 
ask  an  injunction,  as  a  favour,  from  the 
Court.  But  after  the  injunction  is  dis- 
solved, he  has  still  a  right  to  reply  to  the 
answer  of  the  defendant,  and  continue  his 
cause  as  an  original  suit,  for  a  hearing  in 
chief. 

The  whole  Court  (consisting  of  JUDGES 
FLEMING,  ROANE  and  TUCKER)  were 
clearly  of  opinion,  that  the  complainant  had 


a  trial  that  a  cause,  if  required  to  proceed,  will 
suffer  from  the  honest  mistake  of  the  party  or  his 
counsel,  a  continuance  should  be  granted.  But  the 
mistaken  advice  of  counsel  not  to  prepare  for  trial 
is  insufficient  See  the  principal  case  cited  in  West 
V.  LoflTwood,  6  Munf.  4WJ. 

(a)  1  Hen.  &  Munf.  27. 

*'See  monographic »o^«  on  "Injunctions"  appended 
to  Claytor  ▼.  Anthony,  16  Qratt.  618. 


a  right  to  continue  his  cause,  as  an  original 
suit,  after  the  dissolution  of  the  injunction; 
and  directed  a  decree  to  the  following  effect 
to  be  entered:  *'That  there  was  no  error  in 
so  much  of  the  decree  as  dissolved  the  in- 
junction ;  but  that  the  Court  erred  in  dis- 
missing the  bill,  which  should  have  been 
retained  for  further  proceeding^,  with 
leave  to  the  parties  to  take  depositions,*' 
Ac.  

161  *Eppe8's  Executors  v.  Cole  and  Wife. 

Armed  at  the  April  Term,  1800. 
[4  Am.  Dec  612.1 

I.  AssttiBiMlt— Use  sad  Oocnpmtloa  of  Lsadt— Express 

PromiM.— Assumpsit  for  use  and  occnpatlon  of 
land,  by  permission  and  assent  of  the  plaSntifi.  on 
an  express  promise  to  pay  the  plaintiff  a  certain 
sum.  or.  in  general  terms,  to  pay  him  to  his  satl«- 
faction  for  such  use  and  occupation,  lies  at  com- 
mon law.  independently  of  the  stat.  lU  Gea  II.  c  l«. 
a.  Same— Ssane— Implied  Pronlic.— It  seems,  that 
such  action  is  also  maintainable  withont  proof  of 
an  express  promise.  But  the  point  was  left  open 
in  this  case.    Idem  qnaere? 

Assumpsit  brought  by  John  Cole  and 
Rebecca  his  wife  (late  widow  of  Hamlin 
Bppes,  deceased)  against  Peter  Eppes,  in 
the  District  Court  of  Petersburgh. 

The  declaration  contained  three  connts; 
1st.  For  use  and  occupation,  for  19  years, 
of  252  acres  of  land,  which  were,  at  the 
time  of  such  occupation,  the  property  of 
the  plaintiff's  wife,  who  was  then  a  feme 
sole,  laying  the  promise  to  the  plaintiffs; 
2d.  Quantum  valebat,  for  use  and  occupa- 
tion, for  19  years,  of  another  plantation, 
containing  the  same  number  of  acres, 
(being  the  dower  land  of  the  said  Rebecca.) 
by  permission  of  plaintiff  Rebecca  before 
the  marriage,  and  of  plaintiff  John  since; 
3d.  That,  in  consideration  that  defendant 
had  the  use  and  occupation  of  252  acres  of 
land  (being  the  dower  land,  as  aforesaid) 
for  19  years,  by  the  permission  and  assent 
of  plaintiff  Rebecca,  before  the  marriage, 
and  of  plaintiff  John  since,  defendant  as- 
sumed to  pay  them  to  their  satisfaction. 
Plea,  non  assumpit;  and  issue. 

At  the  trial,  the  defendant  demurred  to 
the  evidence,  which  proved,  that,  in  June, 
1787,  a  conversation  passed  between  John 
Cole,  the  plaintiff,  and  Peter  Bppes,  the  de- 
fendant, wherein  the  plaintiff  told  the  de- 
fendant, *'Col.  Bppes,  you  have  greatly 
deceived  me,  as  to  the  thirds  of  that  land:*' 
the  defendant  replied,  that  he  had;  but 
that  he  had  written  to  his  brother  concern- 
ing the  business,  and  had  got  his  answer, 
and  that  it  should  be  settled  directly ;  and 
you  (meaning  the  plaintiff)  shall  be  paid 
therefor  to  your  satisfaction.*'  It  was 
further  proved,  **that  Hamlin  Bppes,  the 
former  husband  of  the  plaintiff  Ret>ecca, 
and  under  whom  the  plaintiffs  claim,  died 
in  the  month  of  June,  1774 ;  that   the 

162  defendant  was   then  in  possession,  *to 
wit.  in  1787  and  had  been  ever  since 

the  year  1774,  before  the  death   of   Hamlin 


tAssampslt—UiC  sad  Occupstloii  of  Land.— Assump- 
sit for  use  and  occupation  of  land  by  permission  of 
the  plaintiff,  lies  on  an  implied  as  well  as  an  express 
promise.  Sutton  ▼.  Mandeville.  l  Munf.  407.  ciUner 
EppM  V.  Cole,  4  Hm.  db  M,  161.  To  the  same  effect  the 
principal  case  is  cited  in  Briffffs  ▼.  Ball,  4  L«Wh  49S: 
BoUiuff  ▼.  Lersner,  96  Gratt.  65:  SUte  ▼.  Harmon. 
16  W.  Va.  124;  Goshom  v.  Steward.  16  W.  Va. «» 

See  monographic  note  on  "Assnmpstt**  appended 
to  Kennaird  v.  Jones,  0  Gratt.  181 
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Kppea,  of  the  land,  to  one-third  of  which, 
as  dower,  to  wit,  252  acres,  the  plain- 
tiffs were  entitled  in  right  of  the  plain- 
tiff Rebecca,  until  ihet  jezt  1794,  when 
dower  was  assigned  the  plaintiffs,  by  a 
decree  of  Dinwiddle  County  Court  in  Chan- 
cery." It  was  further  proved,  **that  the 
said  land  was  worth  at  least  fifteen  pounds 
per  annum;  and  this  being  all  the  evi- 
dence introduced  by  the  plaintiffs,*'  the 
defendant  demurred.  A  conditional  ver- 
dict was  found  for  2851.  damages. 

The  demurrer  being  argued,  the  District 
Court  gave  judgment  for  the  plaintiffs; 
from  which  the  defendant  appealed;  and 
having  afterwards  died,  the  appeal  was 
reviv^  by  his  executors. 

George  K.  Taylor  and  Robertson,  for  the 
appellants,  .contended,  1st.  That,  upon  the 
facts  disclosed  in  the  demurrer,  the  action 
of  assumpsit,  for  use  and  occupation,  was 
not  maintainable;  2d.  That  the  promise 
(whatever  it  intended)  having  been  made 
in  1787,,  and  the  plaintiff  having,  seven 
years  after, to  wit,  in  1794,  claimed  and  ob- 
tained an  assignment  of  dower  against 
the  said  defendant  by  a  decree  of  Dinwid- 
die  Court,  by  such  subsequent  proceedings 
relinquished  the  benefit  they  might  have 
claimed  from  such  assumpsit,  and  either 
obtained,  or  might  have  obtained,  by  that 
decree,  full  satisfaction  for  the  time  that 
the  dower  was  withheld. 

1st.  In  support  of  the  first  point,  they  ar- 
g-ned,  that  assumpsit  would  not  lie  for  rent, 
before  the  stat.  11,  Geo.  II,  c.  19,  which 
never  was  in  force  in  this  country ;  and 
that  assumpsit  for  use  and  occupation  even 
tinder  that  statute,  can  only  be  maintained 
where  the  defendant  holds  by  permission 
of,  or  by  demise  from,  the  p£eiintiff:(a) 
therefore  such  action  will  not  lie,  where  the 
possession  has  been  adverse  or  tor- 
163  tious.(b)  Here  there  is  no  *proof  of 
possession  by  permission  of,  or  con- 
tract with  the  plaintiffs;  but,  on  the  con- 
trary, the  possession  appears  to  have  been 
adverse ;  for  the  defendant  is  in  possession 
before  Hamlin  Eppes's  death,  and  remains 
so  until  1794.  Until  1794  the  plaintiffs 
never  are  in  possession.  They  then  ob- 
tained it  in  consequence  of  a  suit  in  chan- 
cery, laying  claim  to  dower.  This  long 
continued  possession  of  the  defendant, 
(against  those  who  never  were  in  possession 
until  the  decree  of  a  Court  bestowed  it  upon 
them,)  without  paying  any  rent  in  the 
mean  time,  is  utterly  irreconcilable  with  a 
pos^ssion  by  permission,  or  under  con- 
tf  act.  The  presumption  is,  that  he  held  as 
fee-simple  proprietor  by  a  purchase  from 
Hamlin  Bppes.  If  he  did  not,  but  was  his 
tenant  merely,  he,  after  his  death,  either 
paid  or  was  liable  to  pay  rent  to  his  heir 
at  law,  in  whom  was  the  reversion,  and 
not  to  his  widow,  who  had  claim  to  no  part 
of  that  rent  till  her  dower  was  assigned. 
And,  again,  the  widow  (if  he  had  held  un- 
der a  contract  with  her)  would  not  have 
sued  her  own  tenant  for  an  assignment  of 
dower  but  would  have  turned  him  out  of 
possession  by  ejectment.  These  circum- 
stances, therefore,   shew  an    adverse     pos- 


1  Esp.  N.  P.  SO. 
Ibid. 


session,    and     not    one     by     contract    or 
permission. 

Nor  does  the  conversation  in  1787  make 
any  difference.  For  Cole  reproaches  Eppes 
for  deceiving  him  respecting  those  thirds, 
not  then  laid  off.  Eppes  admits  it,  and 
says  he  has  written  to  his  brother  re- 
specting the  business.  What  business? 
The  same  thirds,  not  yet  laid  off,  but 
claimed.  The  conversation  evidently  re- 
lated altogether  to  compensation  for  the 
value  of  the  thirds,  not  for  the  use  and  oc- 
cupation. 

But,  even  if  this  could  be  interpreted  a 
promise  (in  consideration  of  her  loss)  for 
the  lent,  instead  of  the  thirds  of  the  land 
itself,  it  would  not  be  obligatory;  because 
the  previous  use  and  occupation  having  not 
been  by  her  consent  or  permission,  such 
promise  was  on  a  groundless  or  frivolous 
consideration,  (c)  A  previous  moral  obliga- 
tion to  pay  would  have  made  it  bind- 
164  ing:(d)  *but,  if  the  defendant  were 
Hamlin  Eppes's  tenant,  he  was  under 
no  moral  obligation  to  pay  rent  to  the 
widow,  when  the  law  makes  him  liable  to 
pay  it  to  the  heir.  If  he  had  brought  the 
land  of  Hamlin  Eppes,  he  paid  a  valuable 
consideration  for  it,  under  the  idea  of  ob- 
taining a  complete  title;  and,  having  paid 
that  consideration,  under  what  moral  obli- 
gation is  he  to  pay  19  years'  rent  for  find- 
ing himself  deceived  in  the  bargain?  But, 
independent  of  these  objections,  the  prom- 
ise was  without  consideration,  because  the 
demandant  in  a  writ  of  dower  can  In  no  case 
recover  damages  where  she  has  delayed  her- 
self ;  and,  where  her  husband  did  not  die 
seised,  can  never  recover  them  at  all.(c> 
And,  therefore,  in  sundry  suits  for  dower,, 
brought  by  Mrs.  Elizabeth  Braxton,  the 
Chancellor  gave  her  no  rents  but  from  the 
date  of  his  interlocutory  decree. 

And  such  a  promise,  under  such  circum- 
stances, even  if  it  were  not  for  dower, 
would  be  void  for  its  insuflBciency  and  un- 
certainty; for,  suppose  that  A.  breaks  B.*s. 
nose,  or  kicks  his  breech,  and  afterwards 
promises  to  pay  him  for  the  outrage  to  his 
satisfaction,  could  assumpsit  be  maintained 
on  such  a  promise?  No :  the  party  must  sti  11 
resort  to  his  action  of  assault  and  battery. 
So  here  the  remedy  is  not  by  assumpsit,  for 
the  deforcement  of  dower  is  as  much  a  tort 
as  an  assault;  and  in  4  Bac.  Abr.  (Gwill. 
ed.)  p.  44,  ad.  finem,  tit.  Rent,  letter  K.  the 
doctrine  is  laid  down,  that  assumpsit  for 
use  and  occupation  lies  only  for  a  sum 
in  gross. 

2d.  In  support  of  the  second  point,  they 
observed,  that  even  without  such  promise, 
the  damages  were  recoverable  in  the  stiit  in 
Chancery,  if  the  plaintiffs  were  legally  en- 
"titled  to  them;(f)  of  course,  with  such 
promise.  Will  the  Court,  then,  permit  the 
same  plaintiff  to  vex  the  same  defendant 
by  two  actions  for  the  same  cause,  when 
one  action  would  have  settled  the  whole? 
It  is  laid  down,  that  no  action  shall  be 
maintained  which  it  is  contrary  to- 
the    policy    of   the    law      to     support,  (g) 


(c)  1  Esp.  N.  P.  94. 
<d)  Ibid.  06. 

(e)  Co.  Lit  88,  b. 

(f)  Curtis  V.  Curtis,  2  Bro.  Ch.  080. 
Is)  1  Esp.  02. 
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165  *Now,  however  it  may   be   consonant 
with  the  policy  of  lawyers  to  support 

such  an  action,  it  cannot  be  the  policy  of 
the  law,  if,  indeed,  its  purpose  be  justice. 
Therefore,  if  a  man  were  to  bring  detinue 
for  a  slave,  and  ask  no  damages  for  his 
hire,  he  would  not  be  permitted  to  claim 
such  damages  in  a  subsequent  action. 

Hay,  contra.  The  declaration  charges, 
that  the  defendant  held  by  the  permission 
of  the  plaintiff  Rebecca,  and  the  circum- 
stances disclosed  by  the  testimony  are  suffi- 
cient to  authorise  a  conclusion,  that  such 
was  the  fact.  But,  suppose  he  was  guilty 
of  trespass,  and  illegally  entered  on  the 
land,  his  subsequent  promise  was  sufficient 
to  bind  him :  the  tort,  if  any,  was  thereby 
waived,  and  he  held  by  the  permission  of  the 
plaintiff.  It  does  not  appear  under  what 
right  Peter  Bppes  was  in  possession:  it 
may  be  inferred,  from  his  length  of  pos- 
session, that  he  was  a  purchaser  of  the 
land.  But,  although  he  may  be  regarded  as 
a  purchaser  from  Hamlin  Bppes,  the  mo- 
ment of  his  death  his  widow  had  a  complete 
right  to  dower.  Since,  then,  she  did  not 
bring  suit,  for  so  many  years,  the  inference 
is  inevitable,  that  Peter  Eppes  held  in  vir- 
tue of  a  contract  with  her. 

It  is  objected  that  the  promise  related  to 
the  thirds  of  the  soil  itself,  and  not  to  rent. 
But  the  words  were,  **Iwill  pay  you  to  your 
satisfaction."  If  what  he  said  had  related 
to  the  soil,  would  he  not  have  said,  *^I  will 
have  your  wife's  third  of  the  land  laid  off?" 
The  plain  import  of  the  words  was  a  prom- 
ise to  pay  money;  and  this,  of  itself 
amounted  to  a  contract,  if  one  had  not  ex- 
isted before.  The  Jury  might  have  inferred 
a  contract,  and,  on  demurrer  to  evidence, 
the  Court  has  a  right  to  infer  whatever  the 
Jury  might. 

It  is  said,  too,  that  assumpsit  for  use  and 
occupation  lies  only  where  the  contract  is 
for  a  specific  sum.  The  authorities  cited  do 
not  support  the  position;  and  1  Supp.  to 
Viner,  124,  4  Bsp.  Rep.  59,  and  1  Bac.  Abr. 
(Gwill.  ed. )  257,  are  authorities  to  the 

166  contrary.     In  the  ^passage  last  cited 
from  Bacon,  it  is  said,  that  before  the 

statute  11,  Geo.  II,  c.  19,  it  was  holden,  that 
this  action  was  maintainable  ^' where  there 
was  no  stipulation  for  any  express  rent;" 
citing  Mason  v.  Welland,  Skinner,  238,  242, 
S.  C.  in  3  Mod.  73,  by  the  name  of  Mason 
v.  Beldham. 

But,  if  there  was  no  legal  obligation,  the 
defendant  was  under  a  moral  obligation  to 
pay ;  and  this  was  sufficient  to  support  an 
assumpsit ;  as  in  the  case  of  a  promise  to 
pay  a  debt  barred  by  the  act  of  limitations, 
or  of  a  bankrupt  promising  payment,  after 
having  obtained  his  certificate.  The  delay 
of  the  widow  to  bring  suit  was  occasioned 
by  the  promises  of  the  defendants,  and  the 
confidence  reposed  in  them. 

I  admit,  that  in  a  writ  of  dower  damages 
are  not  recoverable,  except  when  the  hus- 
band died  seised.  But  that  makes  no  dif- 
ference in  this  case.  The  parties  surely 
could  settle  their  own  rights  as  they 
pleased.  The  widow  could  have  recovered 
the  land  sooner,  and,  after  recovering  it, 
might,  it  is  agreed,  have  rented  it  to 
Bppes.    If  so,  were  not  the  parties  at  lib- 


erty to  make  a  contract  without  the  expense 
and  trouble  of  a  previous  recovery? 

'As  to  the  second  point,  that  the  rent 
might  have  been  recovered  in  the  snit  in 
chancery ;  the  rule  of  law,  that  two  actions 
shall  not  be  brought  where  one  would  do, 
is  general,  but  not  universal.  A  person 
may  bring  ejectment  and  trespass,  for  the 
mesne  profits.  So,  in  detinue  for  slave*, 
the  great  object  is  the  title  of  the  slaves, 
and  not  hire.  If  sales  be  recovered,  and 
no  hire  given,  a  Court  of  Chancery  will  en- 
tertain jurisdiction  for  an  account  of  the 
profits.  In  like  manner,  if  a  Court  of  Chan- 
cery, in  a  case  before  it,  does  not  all  that 
it  might,  this  is  no  reason  why  a  Court  of 
Law  should  turn  the  plaintiff  out  of  doors. 
But  could  it  have  been  done  in  this  case? 
Where  the  husband  does  not  die  seised,  the 
widow  cannot  recover  damages  at  law ; 

167  and  equity  follows  the  law,    ^Suppose, 
then,  the  bill  had  demanded  damages, 

the  Court  would  not  have  given  them.  If 
this  particular  contract  had  been  stated, 
the  Court  of  Chancery  would  have  said, 
'^We  have  nothing  to  do  with  this:  insti- 
tute your  action  at  law  upon  the  special 
agreement,  and  you  will  recover  damages 
there." 

Wednesday,  November  8.  The  Jadges 
pronounced  their  opinions. 

JUDGB  TUCKBR.  In  considering  this 
case,  it  will  first  be  necessary  to  examine 
whether  the  evidence  stated  in  the  defend- 
ant's demurrer  be  sufficient  for  a  Jory  to 
have  found  a  verdict  for  the  plaintiffs,  npon 
either  of  the  counts  in  the  declaration. 

The  demurrer  to  evidence  states,  that  in 
June,  1787,  a  conversation  passed  between 
the  plaintiff  and  the  defendant,  wherein  the 
former  told  the  latter,  **that  he  had  greatly 
deceived  the  plaintiff,  as  to  the  thirds  of 
the  land."  The  defendant  replied,  "that 
he  had,  but  that  he  had  written  to  his  brother 
concerning  the  business,  and  got  his  an- 
swer, and  that  it  should  be  settled  directly ; 
and  you,"  meaning  the  plaintiff,  ''shall 
be  paid  therefor  to  your  satisfaction.*'  It 
is  impossible  not  to  understand  its  conver- 
sation, as  relating  to  some  prior  agreement 
between  the  parties,  respecting  the  land 
which  is  alleged  to  have  been  in  the  occu- 
pation of  the  defendant.  It  is  impossible 
not  to  understand  it  as  recognising  the 
plaintiff's  right  thereto,  and  the  defend- 
ant's obligation  to  make  him  satisfaction 
for  the  enjoyment  he  had  had  of  it,  which 
he  had  failed  to  do,  according  to  some 
previous  promise;  the  acknowledgment 
of  the  defendant,  that  he  deceived  the 
plaintiff,  will  admit  of  no  other  construc- 
tion ;  for  unless  he  had  promised,  he  could 
nqt  have  deceived  him.  The  subsequent 
promise,  that  the  plaintiff  should  be  paid 
therefor  to  his  satisfaction,  is  amply 
sufficient      to     support     the     second 

168  *count,  which  is  a  quantum  valebat, 
for  the  use  and  occupation  of  a  plan- 
tation for  a  certain  number  of  years.  And 
I  think  a  Jury  might  well  have  inferred. 
from  this  evidence,  that  the  defendant  had 
agreed  to  pay  the  plaintiff  for  the  same,  so 
long  as  he  should  occupy  and  enjoy  it, 
which  would  also  support  the  first  coant. 
The  nature  of  the  right  of  the  plaintiffs, 
thus  acknowledged  by  the  defendantp  can- 
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not,  after  the  enjoyment  of  the  land,  under 
them,  be  necessary  to  be  inquired  into.  If 
there  had  been  no  demurrer  to  the  evidence, 
I  think  the  Jury  ouf^ht  to  have  found  a 
verdict  for  the  plaintiff,  and  therefore  think 
the  District  Court  gave  a  correct  judgment 
upon  the  demurrer. 

The  next  question  is  in  the  nature  of  a 
motion  in  arrest  of  judgment;  namely, 
whether  this  action  of  assumpsit,  for  the 
use  and  occupation  of  a  plantation,  lies  in 
this  country. 

We  are  told  by  Mr.  Espinasse,  (1  Nisi 
Prius,  20,)  that  the  action  of  assumpsit  for 
use  and  occupation  was  given  by  stat.  11, 
Geo.  II,  c.  19,  which  was  never  in  force  in 
this  country.  Judge  Buller,  in  his  treatise 
on  the  same  subject,  p.  138,  says,  at  com- 
mon law  it  was  holden,  that  assumpsit 
would  lie  for  rent  on  an  express  promise ; 
but  not  upon  an  implied  promise ;  and  such 
express  promise  must  have  been  made,  at 
the  same  time  with  the  lease ;  and  for  this 
he  cites  3  Lev.  ISO. 

Mr.  Espinasse  does  not  appear  to  be  alto- 
gether correct  in  this  passage.  The  action 
for  use  and  occupation  was  not  given  by 
the  statute  of  George :  it  had  been  used  at 
least  from  the  time  of  James  the  iirst,  as 
the  case  of  Dartual  v.  Morgan  (a)  clearly 
proves;  and  the  case  of  How  v.  Norton (b) 
shews  it  was  in  use  in  the  time  of  his  son 
Charles  II,  and  a  variety  of  other  cases 
might  be  shewn  to  prove  the  same  thing. 
We  are  told  by  Judge  Bathurst,  that  the 
statute  was  made  for  the  benefit  of  land- 
lords, and  to  prevent  tenants  from  putting 
them  to  difficulties  (after  enjoyment  of 
169  the  lands)  *in  recovering  their  rents 
under  parol  demises  or  agreements ; 
for,  before  the  statute,  in  actions  for 
the  use  and  occupation,  the  landlords 
were  continually  nonsuited,  by  the  ten- 
ants* proving,  at  the  trial,  some  parol 
demise,  or  memorandum  in  writing, 
amounting  to  a  demise;  for,  in  that  case, 
the  landlord  ought  to  have  brought  an  ac- 
tion of  debt,  and  not  case,  on  assumpsit^ 
which  was  remedied  by  the  statute.  That 
this  was  the  true  reason  for  making  the 
statute,  will  appear  by  the  cases  on  the 
subject,  from  the  time  of  Hobart.(c) 

I  shall  now  notice  some  cases  where  ac- 
tions similar  to  the  present  have  been 
brought. 

The  case  of  Dartnal  v.  Morgan  (d)  was 
an  action  of  assumpsit:  *' Whereas  the 
plaintiff  locasset  to  the  defendant  a  certain 
warehouse,  the  defendant  assumed  to  pay 
him,  for  every  week  that  he  occupied  it, 
eight  shillings ;  and  alleges,  in  fact,  that 
he  occupied  it  twenty-seven  weeks;  for 
which,  upon  not  paying  upon  request,  the 
action  was  brought.  Upon  non  assumpsit, 
and  verdict  for  the  plaintiff,  the  defendant 
moved,  in  arrest  of  judgment,  that  this  is 
a  lease,  (at  least  at  will,)  and  the  eight 
shillings  weekly  is  in  nature  of  rent,  and 
for  rent  reserved  in  the  lease,  (which 
sounds  in  the  realty,)  assumpsit  lies  not; 
Dor  for  debt  upon  a  specialty,   or  upon  rec- 


<a)  Cro.  Jac.  606. 

(b)  1  Lev.  179. 

(c)  Green  t.  HarrinffCOQ,  Hob.  284.  t  Brownl.  14, 
Hatt.  84:   S.  C.  Vid.  eUam,  1  Danv.  Ab.  88.  Actions. 

<o.) 

id)  Cro.  Jac.  608. 


ord.  But  here,  forasmuch  as  this  is  not  a 
lease,  but  a  promise,  that  as  long  as  he 
permitted  him  to  occupy  the  warehouse  he 
would  pay  it,  it  is  not  any  rent,  but  merely 
a  promise  in  consideration  of  occupying, 
&c.  Wherefore  this  action  well  lay ;  and 
it  was  adjudged  for  the  plaintiff." 

The  case  of  Bard  v.  Bard(e)  was  also 
an  action  of  assumpsit,  in  which  the  plain- 
tiff declared  upon  an  insimul  computassent, 
concerning  the  arrearages  of  rent  issuing 
out  of  defendant's  land,  and  about  payment 
of  a  legacy  due  to  the  plaintiff  by  his 
father's  decree.  The  defendant  pleaded 
non    assumpsit;    and    found    against 

170  *him,    and,    on    motion,    in  arrest  of 
judgment,  the  plaintiff  bad  judgment ; 

for  that  they  accounting  together,  and  the 
defendant  promising  to  pay,  was  a  suffi- 
cient cause  of  action. 

In  Sleeck  v.  Bowsal,(f)  the  plaintiff  de- 
clared in  assumpsit,  for  that  whereas  the 
defendant  was  indebted  to  him  in  the  51. 
pro  redditu  ante  tunc  debito,  the  defendant 
promised  to  pay  that  51.  whenever  required ; 
and  alleged  in  fact,  that,  after  such  a  day 
and  year,  he  made  a  request,  and  the  de- 
fendant hath  not  paid  him.  Defendant 
pleaded  payment ;  and  found  against  him. 
And  it  was  moved,  in  arrest  of  judgment, 
that  the  declaration  was  not  good,  because 
he  doth  not  shew  when  the  rent  was  due, 
nor  for  what  term,  nor  upon  what  contract. 
Yet,  because  the  defendant  had  taken  no- 
tice thereof,  affirming  he  had  paid  it,  and 
issue  thereupon,  and  found  against  him, 
the  declaration  is  made  good. 

How  V.Norton,  (g)  was  also  an  action  of  as- 
sumpsit, in  consideration  the  plaintiff  would 
permit  the  defendant  to  en^oy  such  land, 
and  that  he  permitted  him  to  enjoy  it  three 
years,  and  that  it  was  worth  101.  per  an- 
num. After  verdict  for  the  plaintiff,  it  was 
moved,  in  arrest  of  judgment,  1st.  That 
it  does  not  appear  that  the  plaintiff  had  any 
title  to  the  land ;  2d.  If  he  had  title,  that 
debt  lies,  and  not  this  action.  But  the 
Court  held  the  contrary  on  both  points,  and 
gave  judgment  for  the  plaintiff.  This  case 
appears  to  me  to  be  expressly  in  point, 
there  being  no  other  difference  that  I  can 
perceive,  than  that  it  was  after  a  verdict; 
whereas,  in  the  case  before  us,  there  is  a 
demurrer  to  evidence.  But  if  the  Court, 
when  substituted  for  the  Jury,  find  the  evi- 
dence sufficient  to  maintain  the  issue  on 
the  part  of  the  plaintiff,  the  effect  appears 
to  me  to  be  the  same  as  if  the  Jury  had  found 
a  general  verdict  for  him. 

Professor    Wooddeson,    speaking    of    the 

action  of  assumpsit,   (vol.  3,  p.  152,)  says, 

*'We  have  heretofore  seen  that  it  cannot  be 

brought    on    a    writing    under    seal; 

171  ^therefore,    for   example,    not   on  an 
indenture  of  lease  for  the  rent  thereby 

reserved.  Neither,  as  it  was  anciently 
said,  will  the  law  imply  any  promise  to  pay 
the  rent  in  a  parol  lease;  for,  in  the  tech- 
nical phrase,  the  demand  savours  of  the 
realty,  and  there  are  other  remedies;  by 
action  of  debt,  though  that  too  is  a  per- 
sonal action,  and  by  distress.  But  if  there 
be  in  fact  a  collateral  and  express  promise 


(e)  Ibid.  603. 

(f)  pro.  Jac.  M 
le)  1  Lev.  17«. 
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to  pay  the  rent,  and  no  deed  executed  under 
seal,  it  may  be  recovered  in  this  mode;  be- 
cause it  appears,  that  the  promiser  intended 
to  give  the  plaintiff  this  additional  remedy. 
This  action  is  also  maintainable,  to  obtain 
a,  recompense  for  the  occupation  of  the 
plaintiff's  land,  by  his  permission,  where 
there  is  no  stipulation  for  any  precise  rent. 
The  declaration  states  a  promise  of  the  de* 
fendant  to  pay  so  much  as  the  landlord 
reasonably  deserved  to  have  for  such  per- 
mission ;  which  promise  may  be  implied  by 
law.  For,  there  being  no  certain  rent,  the 
plaintiff  could  neither  distrain,  nor,  prop- 
erly, perhaps,  bring  an  action  of  debt ;  this 
seems  the  plaintiff's  genuine  remedy.  If, 
therefore,  it  *may  be  allowed  at  all,  the 
promise  may  well  be  implied ;  and  though 
a  precise  rent  was  agreed  for,  (and  conse- 
quently there  was  an  actual  promise  of  pay- 
ment, which,  however,  the  plaintiff  has  not 
evidence  to  prove,)  yet,  in  this  way,  he 
may  recover  satisfaction.  Scarce  any 
thing  is  more  usual  than  such  an  action  of 
assumpsit  for  the  use  and  occupation  of  the 
plaintiff's  house  by  his  permission,  which 
also  being  a  real  estate,  the  same  objection, 
if  any,  might  in  that  case  be  alleged  against 
implying  a  promise  of  making  adequate 
compensation."  In  the  present  case  an 
express  promise  to  pay  the  plaintiffs  to  their 
satisfaction  has  been  proved ;  but  where  it 
is  otherwise,  according  to  the  opinion  of 
Judge  BuUer  himself,  in  the  case  of  Birch 
V.  Wright, (a)  the  action  may  be  main- 
tained either  upon  an  express,  or  an 
172  *implied  contract ;  for  which  he  cites 
the  authority  of  Lord  Mansfield,  in 
the  case  of  Carmier  v.  Mercer,  which  I 
have  never  seen. 

I  am,  therefore,  of  opinion,  that  the 
judgment  be  affirmed. 

JUDGE  ROANE.  As  the  declaration  in 
this  case  states  an  express  promise  to  pay 
for  the  use  of  the  land  of  the  appellee,  of 
which  it  is  further  stated,  **he  had,  before 
that  time,  by  the  permission  and  assent  of 
the  appellant,  had  the  use  and  occupation," 
I  have  no  doubt  but  that  the  action  is  sus- 
tainable. But,  understanding  that  the 
point  presented  by  the  case  of  Sutton  v. 
Mandeville  is,  whether  this  action  is  main- 
tainable without  proof  of  an  express  prom- 
ise, I  have  not  anticipated  the  consideration 
of  that  question ;  though  I  doubt  not  that  the 
doctrines  mentioned  by  the  Judge  who  pre- 
ceded me,  on  that  point,  ace  correctly  stated. 

Upon  the  demurrer  to  evidence  I  think  the 
District  Court  decided  correctly,  and  am 
for  affirming  the  judgment. 

JUDGE  FLEMING  said  it  was  the  unani- 
mous opinion  of  the  Court  that  the  judg- 
ment be  affirmed. 
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*Brown  v.  Crippin  and  Wise.^ 

Monday.  9th  October,  1809. 


I.  Removal  of  Cbimm— Prom  State  to  Federal  Court— 
Mandemu«.t— It  Is  a  matter  of  rifirht  in  the  defend- 
ant, who  is  a  non-resident  of  a  State,  and  is  saed 


(a)  1  Term  Rep.  387. 

•For  monoffrephic  note  on  "Removal  of  Caojet,*'  see 
end  of  case. 

tRemoval  of  Caiuea— Mandamus  from  Federal  to  State 
Court.— As  to  the  point  that  the  United  States  court 
will  not  issue  a  mandamus  to  compel  the  removal 
of  a  cause  from  a  state  court,  see  the  principal  case 
cited  in  Ladd  v.  Tudor.  14  Fed.  Cas.  990:  Fisk  v. 


in  a  State  Court,  to  remove  the  cause  to  the  Cir- 
cuit Court  of  the  United  States,  for  such  Sute.  oq 
complying  with  the  terms  prescribed  by  the  act 
of  Congress:  and  if  the  inferior  Court  refuse  lo 
allow  the  removal  of  the  cause,  it  may  be  com- 
pelled by  mandamus,  emanating  from  the  Supe- 
rior Court  of  tjhe  State,  not  from  the  Circuit  Court 
of  the  United  States. 

a.  Same— Same— Bond  and  Security. t— Bond  and  secu- 
rity, for  complying  with  the  requisitions  of  the 
act  of  Congress,  on  removing  a  cause  from  a  State 
Court,  to  the  Circuit  Court  of  the  United  Sutes, 
may  be  riven,  though  the  defendant  be  not  per- 
sonally present 

3.  Court  of  Appeals— Certificate  of  Judgment  In  Tcra 
Tlme.|-The  Court  of  Appeals  will  direct  ihcir 
clerk  to  ffrant  a  certificate  of  their  Judsment 
durinff  term  time,  if  it  be  absolutely  necessary  u> 
attain  the  Justice  of  the  case. 

This  was  an  appeal  from  a  deciaion  of 
the  Superior  Court  of  Law,(l)  held  for  the 
county  of  Accomack,  on  the  6tb  of  Maj, 
1809,  refusing  to  grant  a  mandamus  to  the 
County  Court  of  Accomack,  commanding^ 
that  Court  to  remove  a  cause  to  the  Circnit 
Court  of  the  United  States,  for  the  District 
of  Virginia,  on  the  ground  stated  in  the 
petition  of  the  applicant. 

The  case  was  this :  Samuel  Crippin  and 
John  £..  Wise,  joint  merchants  and  part- 
ners, under  the  firm  of  Crippin  and  Wise, 
brought  an  action  of  trespass  against 
Thomas  Brown,  for  taking  and  carrying 
away  the  good  and  chattels  of  the  plaintiffs; 
and  laid  their  damages  at  ten  thousand  dol- 
lars. On  affidavit  of  one  of  the  partners, 
that  the  defendant  had  taken  a  schooner  of 
their  property,  with  certain  goods  on  board, 
and  that  in  the  event  of  a  recovery,  thej 
would  not  be  able  to  obtain    the   effect  of 


Union  Pac.  R.  Co..  0  Fed.  Cas.  IflS:  In  re  Blake.  » 
Sup.  Ct.  Rep.  44,  175  U.  S.  114. 

In  Ladd  v.  Tudor,  14  Fed.  Cas.  926,  it  was  said. 
"Braton  v.  Crippin,  4  Ben.  <fe  M.  178.  •  *  •  seems  od 
examination,  to  be  a  case  of  a  mandamus  from  the 
hiffhest  state  court  to  the  common  pleas  In  the  time 
state,  to  remove  such  a  case,  and  not  one  from  a 
court  of  the  United  Sutes.  And  thou^b  tbe 
marginal  note  says  a  mandamus  would  lie  from 
the  circuit  court,  no  such  opinion  is  seen  to  have 
been  there  given.  It  is  only  suflTffested.  whether 
a  writ  of  certiorari  mlffht  not  lie  from  the  cir- 
cuit court  On  the  contrary,  the  counsel  strena- 
ously  contended  that  no  mandamus  would  lie 
from  the  circuit  court,  and  that  the  latter  has  so 
Jurisdiction  over  the  case  until  it  actually  came 
there.    See  4  Hen.  dt  M.  178  178." 

Same— naaduBtts  fron  Circuit  to  Coanty  CmuI- 
And  that  a  mandamus  will  lie  from  the  circuit  coon, 
to  the  justices  of  the  county  court,  both  as  mem- 
bers of  the  court  and  individually  injMiw.  see  the 
principal  case  cited  in  Ex  parte  Morris,  11  Gratt  9t. 

Same— Removal  from  Circuit  to  Corpomtloo  Coort- 
Mondanuj.— That  mandamus  is  the  only  remedy 
for  a  refusal  of  the  Judffe  of  a  corporation  court  id 
remove  a  cause  pending  therein,  to  the  circuit  cout 
of  the  corporation,  as  required  by  statute,  seethe 
principal  case  cited  in  Town  of  Danville' v.  Blact 
well.  Judffe,  80  Va.  48.  See  the  principal  case 
further  cited  and  approved  in  Richardson  v.  Farrar. 
88  Va.  787,  16  S.  E.  Rep.  117:  Pave  v.  Clopton.  »6rar. 
418. 

tSamo— Removal  from  State  to  Poderai  Court-Bflad 
and  Security.— Where  a  petition  is  filed  in  a  sUte 
court  prayiuff  the  removal  of  a  case  from  saci 
court  to  the  circuit  court  of  the  United  States,  de- 
der  section  889,  of  the  Revised  Statutes  of  the  United 
States,  the  state  court  oucrhtnot  to  receive  the  bood 
offered  by  the  petitioner,  unless  the  condition  of 
the  bond  contains  the  material  parts  required  br 
that  section.  Henen  v.  Baltimore,  etc,  R.  R.a^.  i* 
W.  Va.  8S1:  Bell  v.  Bell,  8  W.  Va.  188.  See  generally, 
monographic  note  on  "Mandamus"  appended  to 
Dawson  v.  Thruston,  8  Hen.  &  M.  188. 

iSee  monographic  note  on  "Judgments**  appended 
to  Smith  V.  Charlton,  .7  Gratt.  48& 

(1)  By  an  act  of  the  General  Assembly,  whld: 
took  effect  on  the  first  of  January,  1808,  a  Superior 
Court  of  Law  is  to  be  held  by  one  Judire,  in  each 
County,  in  lieu  of.  and  posaessinff  the  jurisdiction  of 
the  District  Courts,  formerly  established^— Note  in 
Orifflnal  Edition. 
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their  judgment,  the  defendant  not  being  a 
resident  of  this  State,  a  magistrate,  bj  en- 
dorsement on  the  writ,  directed  bail  to  be 
taken,  which  was  accordingly  given  by  the 
defendant. 

The  writ  was  returnable  to  the  February 
term,  (which  in  that  County  is  a  Court  of 
Quarterly  Session, )  and  at  the  March  Court 
following,  (31st  of  March,  1809,)  the  defend- 
ant, by  his  attorney,  preferred  a  petition  to 
the  Court,  in  which  he  stated  that  he  was 
a  lieutenant  in  the  navy  of  the  United 
States,  and  a  citizen  of  the  State  of  Penn- 
sylvania ;  that  a  writ  of  trespass  de 
174  bonis  captis  *et  asportatis,  had  been 
issued  against  him,  from  the  office  of 
the  Court  of  Accomack  County,  by  Samuel 
Crippin  and  John  if}.  Wise,  merchants, 
(which  writ  is  piayed  to  be  taken  as  part 
of  the  petition,)  in  which  damages  were 
laid  at  ten  thousand  dollars,  and  the  peti- 
tioner held  to  bail  on  the  execution  thereof, 
by  virtue  of  an  endorsement  made  by  a 
magistrate,  grounded  on  an  affidavit  which 
states  the  petitioner  not  to  be  a  resident  of 
this  State. 

The  prayer  of  the  petition  was,  that  the 
cause  might  be  removed  to  the  next  Circuit 
Court  of  the  United  States  for  the  District 
of  Virginia,  pursuant  to  the  act  of  Con- 
gress, in  that  case  made  and  provided ;  the 
petitioner  further  stating,  that  he  was 
ready,  with  good  and  sufficient  surety,  for 
his  entering  in  such  Court,  on  the  first  day 
of  its  session,  copies  of  such  process  against 
him,  and  also  for  his  there  appearing  and 
entering  special  bail  in  the  cause,  if  re- 
quired. 

The  County  Court  refused  to  permit  the 
removal  of  the  cause,  on  two  grounds ;  1st. 
''Because  it  was  not  shewn  to  them  that  the 
defendant  was  an  alien,  or  a  citizen  of  a 
State  other  than  the  State  of  Virginia.'' 
2dly.  '  ^Because  the  defendant  was  not  per- 
sonally present  to  execute  a  bond,  con- 
formable to  the  12th  section  of  the  act  of 
Congress,  entitled  'An  act  to  establish  the 
Judicial  Courts  of  the  United  States.'  " 

The  defendant,  by  his  counsel,  offered, 
as  proof  of  the  first  point,  [his  being  a  cit- 
izen of  another  State,]  the  writ  and  en- 
dorsement thereon,  in  the  cause.  He  also 
offered  parol  proof  of  the  declarations  of 
the  defendant,  both  before  and  after  the 
issuing  of  the  writ,  that  he  was  a  native  of 
Philadelphia,  in  the  state  of  Pennsylvania, 
and  a  resident  of  that  city,  where  his  father 
then  resided ;  and  also  of  like  declarations 
as  to  the  residence  of  the  defendant,  from 
the  crew  of  the  gun-boat  commanded  by 
him.  As  to  the  second  point,  he  tendered 
certain  persons  as  sureties,  acknowledged 
by  the  Court  to  be  good  and  sufficient, 
175  but  who,  the  Court  said,  could  *not  be 
**  taken  without  the  defendant  was 
also  present  to  execute  the  bond  in  person." 
At  the  Superior  Court  of  Law,  for  the 
County  of  Accomack,  held  on  the  6th  of 
May,  1809,  the  defendant  moved  the  Judge 
of  that  Court  for  a  mandamus  to  the  County 
Court  of  Accomack,  commanding  that  Court 
to  remove  the  cause  to  the  Circuit 
Court  of  tne  United  States,  on  the  above 
statement  of  facts  appearing  in  the  record. 
But  the  Court  being  of  opinion  that  there 
was  no  error  in  the  decision  of  the  County 


Court,  refused  to  grant  the  mandamus. 
From  which  decision  an  appeal  was  taken 
to  this  Court. 

Hay,  for  the  appellant.  1st.  The  County 
Court  ought  to  have  allowed  the  prayer  of 
the  petition ;  the  defendant  having  brought 
himself  within  the  express  terms  of  the  act 
of  Congress,  (a)  Neither  of  the  reasons 
assigned  by  the  Court,  for  their  refusal, 
are  sufficient.  As  to  the  fact  of  non-resi- 
dence, it  was  established  not  only  by  the 
plaintiff's  own  affidavit,  endorsed  on  the 
writ,  but  was  proved  by  other  evidence. 
The  objection  that  the  defendant  was  not 
personally  in  Court  to  join  in  the  bond,  has 
no  weight;  for  neither  the  words  nor  the 
policy  of  the  act  require  his  presence,  and 
all  the  purposes  of  the  law  may  be  attained 
without  it;  as  by  a  bond  executed  by 
others,  or  by  a  deed  of  trust,  or  a  deposit 
of  money,  &c.  Besides,  it  might  be  highly 
inconvenient  to  require  the  presence  of  the 
party ;  because,  being  a  resident  of  another 
State,  he  would  be  compelled  to  wait  till 
the  meeting  of  the  Court,  however  distant 
it  might  be  from  the  time  of  serving  the 
writ.  But  the  language  of  the  12th  section 
of  the  judicial  act  of  Congress,  differs  from 
that  formerly  used  in  our  statute,  which 
required  the  party  to  enter  into  bond. 
This  law,  however,  having  been  found  in- 
convenient, it  was  provided  that  bonds  for 
prosecuting  appeals,  writs  of  error,  super- 
sedeas, certiorari,  or  any  other  cause, 
176  may  be  *given  by  any  responsible 
person  and  security,  though  not  a 
party,  (b) 

2d.  This  provision  for  removing  a  cause 
from  a  State  Court,  where  a  non-resident  is 
a  party,  is  a  wise  one,  calculated  to  avoid 
the  effect  of  those  prejudices  which  too  of- 
ten exist ;  and  which  have  been  manifested 
by  the  refusal  of  the  Court,  in  the  present 
case.  It  is  a  privilege,  a  right,  which  the 
law  gives,  and,  in  withholding  it,  the 
Court  erred.  The  only  way  in  which 
the  error  of  the  County  Court  could  be  cor- 
rected, was  by  mandamus.  A  writ  of  error 
or  supersedeas  would  not  lie,  because  they 
are  only  grantable  after  final  judgment,  (c) 
Nor  would  an  appeal  have  been  the  proper 
remedy;  because  it  comes  within  the 
meaning  of  the  law  relating  to  writs  of 
error  and  supersedeas.  An  appeal  will 
only  lie  from  the  judgment  or  sentence  of  a 
Court  ;(d)  that  is,  from  that  which  decides 
the  cause :  otherwise,  there  might  be  an  ap- 
peal from  a  decision  on  an  incidental  point; 
as  on  a  motion  for  a  continuance,  or  for 
admitting  a  deposition  to  be  read.  But  an 
appeal,  if  granted,  would  not  have  answered 
the  purpose.  Nothing  but  the  record  of  the 
motion  would  have  gone  up.  In  the  mean 
time  the  suit  would  have  progressed,  and 
the  cause  have  been  tried.  If  the  Court 
above  had  decided,  on  an  appeal,  that  the 
County  Court  did  wrong,  it  could  have  re- 
versed the  opinion  of  that  Court ;  but  could 
have  done  nothing  more.  It  might  have 
said  that  the  party  was  entitled  to  the  priv- 
ilege of  removing  his  cause,  but  it  would 
still    have   remained    in  the  County  Court. 


(a)  See  L.  U.  S.  vol.  1.  p.  56,  s.  13. 

(b)  See  1  Rev.  Code.  p.  82.  8.  58. 

(c)  1  Rev.  Code.  p.  82,  s.  61. 

(d)  Ibid.  s.  58. 
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There  was  no  mode  by  which  the  judgment 
of  the  Superior  Court  could  be  enforced  but 
by  mandamus,  (a) 

It  has  been  suggested,  that  this  process 
should  have  been  applied  for  to  the  Federal 
Court,  and  not  to  a  State  Court,  under  the 
14th  section  of  the  judicial  act.  The  Courts 
of  the  United  States  are  authorized  to  issue 
^'all  writs  not  specially   provided  for 

177  by  the  statute,  which  *may  be  neces- 
sary for  the  exercise  of  their  respective 

jurisdictions."  But  the  Circuit  Court  of 
the  United  States  had  no  jurisdiction  till 
the  cause  was  brought  before  it.  When  a 
juridiction  has  attached  in  a  Federal  Court, 
it  may  be  maintained;  but  it  cannot  be  ac- 
quired in  that  way.  The  consequences  of 
such  a  clashing  of  jurisdictions  between 
the  State  and  Federal  Courts  would  pro- 
duce an  eternal  state  of  hostility.  It  never 
was  contemplated  that  a  Federal  Court 
should  issue  process,  commanding  a  State 
Court  to  do  any  act.  It  must  be  presumed, 
that  all  the  Courts  will  do  their  duty,  and 
act  within  the  sphere  of  their  own  jurisdic- 
tions; and  if  an  inferior  Court  refuse  to 
exercise  its  proper  functions,  it  is  the  duty 
of  a  superior  Court  to  compel  it.  Again, 
the  thirteenth  section  of  the  judicial  act 
specially  provides  for  issuing  writs  of  man- 
damus; but  they  can  only  be  directed  to 
persons  holding  office  under  the  United 
States;  and  this  power  is  expressly  con- 
fined to  the  Supreme  Court. 

No  counsel  appeared  for  the  appellees. 

JUDGE  TUCKER.  The  appellant,  a 
citizen  of  Pennsylvania,  being  sued  by  the 
appellees  in  an  action  of  trespass,  in  the 
County  Court  of  Accoraac,  was  held  to  bail 
in  that  Court  by  order  of  a  Justice  of  that 
County,  founded  upon  an  affidavit  made  by 
Crippin,  one  of  the  plaintiffs  in  that  suit, 
stating,  that  Brown  was  not  a  resident  of 
this  State,  and  was  about  to  depart  the 
same.  At  the  succeeding  Court,  Brown 
preferred  a  petition  to  the  Court  for  the 
removal  of  the  suit  to  the  next  Circuit 
Court  of  the  United  States,  to  be  holden 
for  this  district,  wherein  he  styles  himself 
a  citizen  of  Pennsylvania,  and  refers  to  the 
writ  and  order  of  bail,  and  offered  to  give 
security  as  required  by  the  act  of  the  first 
Congress,  1  sess.  c.  20,  s.  12,  which  the  Court 
refused ;  first,  because  it  was  not  shewn  to 
them  that  the  defendant  was  an  alien,  or  a 
citizen  of  any  other  State;  and,  secondly, 
because  the   defendant    was  not    per- 

178  sonally  ^present   to  execute   a    bond, 
conformably  to  the    12th    section    of 

the  act  of  Congress.  Afterwards,  applica- 
tion was  made  to  the  Superior  Court  of 
Accomac  County,  to  award  a  mandamus  to 
the  County  Court,  commanding  them  to 
remove  the  cause,  which  was  also  refused ; 
and  from  that  decision  there  is  an  appeal 
to  this  Court. 

By  the  act  of  Congress  above  mentioned, 
if  a  suit  be  commenced  in  any  State  Court 
against  an  alien,  or  by  a  citizen  of  the 
State  in  which  the  suit  is  brought  against 
a  citizen  of  another  State,  and  the  matter  in 
dispute,  exclusive  of  cost,  exceeds  500  dol- 
lars, and  the  defendant  shall,  at  the  time  of 
entering  his  appearance,  file  a  petition  for 
the  removal  of  the  cause  into  the  next   Cir- 

(a)  8  Bl.  Com.  no.  ' 


cuit  Court  of  the  United  States,  to  be  held 
in  the  District,  and  offer  good  and  suffi- 
cient surety  for  his  entering  in  such 
Court,  on  the  first  day  uf  its  session,  copies 
of  the  process  against  him,  and  also  for  his 
there  appearing  and  entering  bail  in  the 
cause,  if  special  bail  was  originally  requisite 
therein,  it  shall  then  be  the  duty  of  the 
State  Court  to  accept  the  security,  and  pro- 
ceed no  further  in  the  cause. 

The  removal  of  the  cause  in  such  a  case 
is  a  matter  of  right  which  ought  not  to  be 
refused  to  any  defendant,  who  makes  out  his 
case,  and  complies  with  the  teniiB  of  the  law. 
The  order  for  bail  endorsed  on  the  writ,  ob- 
tained on  the  application  and  oath  of  one 
of  the  plaintiffs,  and  stating  that  the  de- 
fendant was  not  a  native  of  this  State, 
superseded  the  necessity  of  any  proof  of  that 
fact  to  the  Court,  on  the  part  of  the  defend- 
ant. The  security  offered  was  admitted 
by  the  Court  to  be  good  and  sufficient,  and 
ought  to  have  been  accepted.  The  law  does 
not  prescribe  that  a  bond  shall  be  taken.  A 
person  taken  upon  a  writ  of  capias  ad 
respondendum  may  be  in  close  custody; 
and  while  the  superior  Courts  of  this  State 
had  jurisdiction  over  several,  and  often 
very  remote  Counties,  it  might  have  been 
impossible  to  bring  the  defendant  before 
the  Court  during  the  term,  to  give 
179  bond  in  the  presence  of  the  *^Conrt.  In 
such  case,  the  wise  provision  of  the 
act  of  Congress  would  in  ninety-nine  cases 
out  of  a  hundred  be  defeated.  A  stipula- 
tion in  nature  of  a  recognisance  taken  in 
Court,  (as  is  every  day's  practice  in  enter- 
ing special  bail  in  the  County  Courts,) 
would  have  answered  every  purpose  of  the 
law.  Both  reasons  for  refusing  the  prayer 
of  the  petition  were,  therefore,  utterly 
without  foundation^  And  the  refaaal  of 
the  mandamus  by  the  superior  Court,  ap- 
pears to  me  to  be  equally  against  right.  A 
mandamus  is  a  writ  of  right  in  every  case 
where  it  is  the  proper  remedy.  Being  of 
opinion  that  the  County  Court  refused  to 
perform  a  duty  which  was  enjoined  by  law, 
a  mandamus,  at  that  stage  of  the  cause,  was 
the  only  remedy.  The  defendant  could 
neither  appeal,  nor  obtain  a  writ  of  error,  or 
of  supersedeas,  until  the  final  decision  of  the 
suit,  when  it  might  be  too  late.  I  do  not 
know  that  a  writ  of  certiorari  would  lie 
from  the  Circuit  Court  of  the  United  States 
to  a  County  Court,  to  remove  a  cause  under 
such  circumstances.  But  of  this  I  have  no 
doubt,  that  neither  the  Constitution  of  the 
United  States,  nor  any  act  of  Congress, 
does,  or  can,  (so  long  as  the  twelfth  article 
of  the  amendments  to  the  Cnnstitution  of 
the  United  States  remains  in  force,)  de- 
prive the  superior  Courts  of  this  Common- 
wealth of  that  control  over  the  proceedings 
of  the  inferior  Courts,  which  the  laws  of 
this  country  give  to  them.  I  have  therefore 
no  doubt  of  the  right  of  the  Superior  Court 
of  Accomac  to  grant  the  mandamus,  nor 
that  it  erred  in  refusing  it.  I  am  therefore 
of  opinion,  that  the  judgment  be  reversed, 
and  the  cause  sent  back  with  directions  to 
that  Court  to  award  the  writ  of  mandamus. 

JUDGE  ROANE  concurred,  as  to  the 
judgment  agreed  to  be  entered.  He  said  he 
thought  it  a  very  plain  case. 

JUDGE  FLEMING  said  it  was  the  nnan- 
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imons  opinion  of  the  Cottrt,  that  the  judg- 
ment   of  the    Superior   Court  of    Law,  for 

Accomac  County,  be  reversed. 
180  ***  Judgment  of  the  Superior  Court  of 

Law,  for  Accomac  County,  reversed, 
with  costs;  and  ordered,  that  a  mandamus 
be  awarded  to  the  Justices  of  the  County 
Court  of  Accomac,  commanding  them  to 
grant  the  prayer  of  the  appellant's  petition 
for  the  removal  of  the  suit  into  the  Circuit 
Court  of  the  United  States,  held  in  Rich- 
mond, upon  his  offering  good  and  sufificient 
surety  for  his  entering  in  such  Court,  on 
the  first  day  of  its  session,  copies  of  the 
process  against  him,  and  also  for  his  there 
appearing,  and  entering  special  bail  in  the 
cause ;  which  surety  it  is  the  duty  of  the 
said  County  Court  to  accept,  although 
the  appellant  himself  may  not  be  personally 
present." 

On  the  suggestion  of  Mr.  Hay,  that  the 
effect  of  the  above  judgment  might  be  lost 
if  it  were  not  certified  before  the  rising  of 
the  Court,  inasmuch  as  the  County  Court 
of  Accomac  might  proceed  to  the  trial  of 
the  cause,  the  clerk  was  directed  to  furnish 
a  certificate  instanter. 


REMOVAL  OP  CAUSES. 

I.  From  State  to  Federal  Courts. 

1.  Riirlit  to  Remove. 

a.  In  OeneraL 

b.  Because  of  Diverse  Citizenship  of  Parties. 

c.  Because  of  Separable  Controversy. 

d.  Actions  to  Recover  Land  Sold  for  Taxes. 

e.  Waiver  of  Right. 

2.  Proceedlnffs  to  Remove. 

a.  Time  of  Making  Anplication. 

b.  Petition  for  RemovaL 

(1)  Requisites  and  Sufficiency. 
(S)  Hearing  on  Petition. 

c.  Bond  for  Removal. 

3.  Review  of  Order  of  Removal. 

4.  Lapse  of  Time  between  Removal  and  Remand. 

5.  Mandamus  to  Compel  Removal. 
IL  From  One  State  Court  to  Another. 

1.  Constitntionality  of  Statute  Allowing  RemovaL 

2.  Necessity  for  Motion. 

8.  Removal  from  Connty  to  Circuit  Court 

4.  Removal  from  Corporation  to  Circuit  Conrt 

5.  Removal  from  One  Circuit  Conrt  to  Another. 
Ol  Appeal  after  Removal. 

I.  FROn  5TATB  TO  FEDERAL  COURT5. 
1.  RIGHT  TO  REMOVE. 

a.  In  GbnsbaIj.— None  of  the  acts  of  congress 
providing  for  the  removal  of  causes  from  state 
to  federal  courts  confer  any  Jurisdiction  on  tbe 
federal  courts  not  already  possessed  by  them. 
In  order  for  a  snit  brought  In  a  state  court  to  be 
removable  to  a  federal  court  under  any  of  these 
acts  the  suit  must  have  been  such  an  one  as 
could  have  been  instituted  in  the  federal  courts 
in  the  first  instance  upon  one  or  more  of  the  well 
:known  grounds  of  federal  Jurisdiction.  Beery 
V.  Irick,  28  Gratt,  484;  Burlew  v.  Quarrler,  16  W. 
Va.  147:  Baltimore,  etc..  R  Co.  v.  Pittsburgh,  etc., 
B.  Co..  17  W.  Va.  812. 

b.  Bbcausb  or  Divebsb  CmzBNSHip  or  Pabtibs. 
In  Oenersl,— The  most  important  source  of  federal 

Jurisdiction,  and  consequently  the  most  fruitful 
field  for  litigation  involving  the  removability  of 
causes  from  state  to  federal  courts,  is  the  act  of 
Oongress  which  provides  that  the  federal  courts 
Aliall  have  Jurisdiction  to  try  and  decide  causes 
"In  which  there  shall  be  a  controversy   between 


citizens  of  different  states.'*  84  U.  S.  Stat  at  L. 
562,  c.  878:  26  U.  S.  Stat  at  L.  488,  c.  800.  Under 
this  act,  not  only  must  the  requisite  diversity  of 
citizenship  exist  at  the  time  of  the  institution  of 
the  suit  but  it  must  also  exist  at  the  time  of  the 
filing  of  the  petition  for  removal.  Baltimore, 
etc.,  R.  Co.  V.  Pittsburgh,  etc,  R.  Ca,  17  W.  Va  800. 

What  to  Diverse  dtlzeuhlp  of  Parties— Qeoeral 
Rule.— Under  every  act  of  congress  for  the  removal 
of  causes  on  the  sole  ground  of  diverse  citizenship, 
it  has  uniformly  been  held  that  where  there  is  a  < 
plurality  of  plaintifCs  or  of  defendants,  every  nec- 
essary party  upon  one  side  of  the  controversy 
must  be  a  citizen  of  a  different  state  from  every 
necessary  party  upon  the  other.  Guarantee  Co. 
V.  First  Nat.  Bank.  06  Va.  480,  28  S.  E.  Rep.  900; 
Washington,  etc.,  R.  Co.  v.  Alexandria,  etc.,  R. 
Co.,  19  Gratt  001:  Beery  v.  Irick,  22  Gratt  487; 
Kennedy  v.  Ehlen,  81  W.  Va.  640,  8  S.  E.  Rep.  898; 
Bell  V.  Bell,  8  W.  Va.  188;  George  v.  Pllcher,  88 
Gratt  806;  Williams  v.  Price.  6  Munf.  607:  Burlew 
V.  Quarrler,  10  W.  Va.  147.  Thus  where  one  of 
two  defendants  is  a  citizen  of  the  same  state  as 
the  plaintiff,  the  cause  will  not  be  removed,  on 
the  ground  of  diversity  of  citizenship.  Guarantee 
Co.  V.  First  Nat  Bank,  96  Va.  480,  28  S.  E.  Rep.  909. 

"To  authorize  a  removal  under  the  act  as  we 
understand  it  all  of  the  petitioning  parties  must 
be  nonresidents  and  all  of  the  other  parties  must 
be  residents  of  the  state  in  which  the  suit  is 
brought*'  Bubks,  J.,  in  George  v.  Pllcher,  28 
Gratt  299. 

Diversity  of  Residence  Not  Saffldeiit.— of  course 
diversity  of  residence  does  not  give  a  right  to  have 
a  cause  removed  from  a  state  court  to  a  federal 
court  under  the  statute  authorizing^  a  removal  on 
the  ground  of  diversity  of  citizenship.  Guarantee 
Co.  V.  First  Nat  Bank,  96  Va.  480.  28  S.  E.  Rep.  900. 

Suits  between  Domestic  Corporations  Not  Removable 
Becanso  Stockholders  Are  Nonresidents.— Where  the 
plaintiff  and  defendant  are  chartered  corporations 
of  the  state  in  which  the  suit  is  brought,  the  owners 
of  the  corporate  stock,  though  nonresidents,  are 
not  entitled  to  have  the  cause  removed  to  the  fed < 
eral  courts.  Washington,  etc.,  R.  Co.  v.  Alexandria, 
etc..  R  Co.,  19  Gratt  598. 

Foreign  Corporations  Are  dtlsens  of  Another  State. 
—An  affidavit  in  a  cause,  filed  for  the  purpose  of  ob- 
taining a  removal  of  it  to  a  federal  court  is  within 
the  meaning  of  the  act  of  congress  conferring  ju- 
risdiction upon  the  federal  courts  in  case  of  diverse 
citizenship,  if  it  be  made  on  behalf  of  a  "corpora- 
tion" created  by  another  state,  in  its  corporate 
name:  as  the  legal  presumption  is  that  its  members 
are  citizens  of  the  state  in  which  alone  the  corpo* 
rate  body  has  a  legal  existence,  and  that  suit  by  or 
against  a  corporation  in  its  corporate  name  must 
be  presumed  to  be  a  salt  by  or  against  citizens  of 
the  state  which  created  the  corporate  body,  Rath- 
bone  Oil  Tract  Co.  v.  Ranch,  5  W.  Va.  79. 

Privilege  of  Snfaig  In  Federal  Courts  Cannot  Be 
Abridged  by  Statute.— The  constitutional  privilege 
which  a  corporation  has  as  a  citizen  of  one  state  to 
sue  the  citizens  of  another  state  in  the  federal  courts 
cannot  be  taken  away  by  statute  declarng  it  to 
be  a  corporation  of  the  latter  state.  Accordingly  it 
has  been  held  that  §  80.  ch.  64,  Code  of  W.  Va.,  which 
provides,  in  effect  that  foreign  railroad  companies 
doing  business  in  that  state  shall  be  regarded  as 
citizens  of  that  state,  and  shall  not  have  the  right 
to  remove  causes  to  the  federal  courts,  is  unconsti- 
tutional, and  that  such  a  corporation  still  has  the 
power  to  remove  in  a  proper  case,  notwithstanding 
it  has  executed  and  filed  an  agreement  in  pursu- 
ance of  the  statute,  that  in  all  suits  and  proceedings 
brought  against  it  in  the  state  court  it  shall  be  held 
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and  treated  as  a  domestic  corporation  of  that 
state.  Rece  ▼.  Newport  News,  etc.,  Ck).,  82  W.  Va. 
104,  9  S.  £.  Rep.  212. 

Corporation  Doing  BasineM  In  5tate  Not  Necessa- 
rily a  Citizen  Thereol— A  corporation  of  one  state 
carrying  on  business  in  another  state  does  not 
thereby  become  a  citizen  of  such  other  state. 
Hence  a  foreign  railroad  company  which  leases 
and  operates  the  property  of  a  railroad  company 
within  another  state  does  not  become  a  citizen  of 
that  state,  so  as  to  lose  its  right  to  a  removal  of  the 
cause  when  sued  in  the  courts  of  that  state.  Balti- 
more, etc.,  R.  Go.  ▼.  Koontz,  14  Otto 4.  104  U.  S.  643,  4 
Am.  &  Eng.  R.  Cas.  106.  revartino  Baltimore,  etc.,  R. 
Co.  V.  Wightman,  29  Gratt  481:  Baltimore,  etc..  R. 
Co.  T.  Noell,  82  Gratt  894. 

Railroad  Company  with  Corporate  Existence  In  5ev. 
oral  5tates.— A  railroad  company  having  a  corporate 
existence  in  the  state  in  which  the  suit  is  brought 
cannot  have  the  suit  removed  to  a  federal  court 
merely  because  it  has  a  corporate  existence  in 
another  state.  Henen  v.  Baltimore,  etc..  R.  Co.,  17 
W.  Va.  881;  Baltimore,  etc.,  R.  Co.  v.  Pittsburgh, 
etc.,  R.  no..  17  W.  Va.  812. 

Foreign  Insurance  Companies— Virginia  Statute.— In 
an  action  upon  a  policy  of  insurance  by  a  citizen  of 
the  state  of  Virginia  against  a  foreign  insurance 
company  doing  business  in  this  state  the  foreign 
corporation  is  Quoad  hoc  domiciled  in  the  state  by 
virtue  of  the  statutes  authorizing  the  company  to 
do  business  here,  and  is  not  entitled  under  the  Act 
of  Congress  of  1887  to  have  the  cause  removed  to  the 
United  States  court  on  the  ground  that  the  cor- 
poration is  a  resident  of  another  state.  "These 
corporations  are  placed  by  our  statute  on  precisely 
the  same  footing  quoad  hoe  as  the  home  corporations, 
and  when  they  come  into  this  state  and  accept 
the  provisions  of  our  statute  law,  they  become 
domiciled  here ;  and,  as  to  all  contracts  and  obliga- 
tions made  and  assumed  under  the  provisions  of 
our  laws,  they  are  no  longer  citizens  of  another 
state,  but  are  subject  to  the  laws,  to  sue  and  be 
sued  as  citizens  of  this  state."  Continental  Ins.  Co. 
V.  Kasey,  87  Gratt  287. 

c.  Bbcausb  of  Separabub  Cohtbotbbsy.— Con- 
gress, in  1866,  passed  an  act  which  provided,  in 
effect  that  in  cases  where  the  interests  of  some  of 
the  parties,  who  were  citizens  of  different  states, 
were  so  entirely  separable  and  distinct  that  a  Judg- 
ment or  decree  could  be  rendered  as  to  them  with- 
out affecting  the  other  parties  to  the  suit,  that  the 
United  States  courts  should  have  jurisdiction  of 
such  separable  controversy  under  certain  specified 
conditions.  U.  S.  Stat,  at  L.  806,  c.  288.  In  order 
that  a  suit  may  be  removed  on  the  ground  of  a  sepa- 
rable controversy  therein,  under  this  act  the 
requisite  diversity  of  citizenship  must  exist  between 
the  parties  to  the  separable  controversy  iuelf. 
George  v.  Pilcher.  28  Gratt  806. 

d.  ACTIONS  TO  RscoterLand  Sold  FOB  TAzas.— 
Suits  at  law.  brought  by  the  original  owners  of 
land  against  purchasers  at  a  sale  for  taxes  under 
the  act  of  congress,  to  recover  the  land,  are  not 
within  the  act  of  congress  of  March  8.  1868.  author- 
izing the  removal  of  certain  suits  from  the  state 
courts  to  the  courts  of  the  United  States.  Martiu 
V.  Snowden.  18  Gratt  100. 

e.  Watvbb  of  Right.— Where  one  who  is  named 
as  a  defendant  in  an  action  brought  in  a  state 
court  has  a  right  to  have  the  cause  removed  to  the 
federal  court  on  the  ground  that  he  is  a  citizen  of 
another  state,  voluntarily  submits  himself  to  the 
Jurisdiction  of  the  state  court  by  appearing  and 
giving  bond  to  satisfy  the  decree  of  the  court  in 
case  it  should  be  against  him.  he  thereby  waives 


only  exists  where  the  defendant  is  compelled  to 
appear  against  his  will  by  the  mandate  of  the 
court  Bell  v.  Bell,  8  W.  Va.  188:  Continental  los. 
Co.  V.  Kasey,  87  Gratt  216:  Beery  v.  Irick.  a  Gratt 

%  PROCEEDINGS  TO  REMOVE. 

a.  Time  of  Making  Application. 

At  Term  When  Case  U  First  Ready  for  Trial -No 

case  pending  in  a  state  court  can  be  removed  to  a 
federal  court  unless  the  application  to  remove  it  Is 
made  to  the  state  Court  at  or  before  the  term  at 
which  it  could  be  first  tried,  and  before  the  triaL 
White  V.  Holt  80  W.  Va.  7W;  Continental  Ins.  Ca  t. 
Kasey,  87  Gratt  216;  Bell  v.  BeU.  8  W.  Va  183- 
The  petition  for  removal  must  be  filed  at  the 
term  of  the  court  at  which  the  suit  is  first  ready  for 
hearing  and  trial,  notwithstanding  it  is  a  special, 
and  not  a  regular,  term  of  the  court  Kennedy  v. 
Ehlen,  81  W.  Va.  540, 8  S.  E.  Rep.  88& 

In  Circuit  Coart  on  Appeal  from  Justice.— It  has  been 
held  that  a  motion  to  remove  a  cause  to  a  federal 
court  is  made  in  time  if  made  before  the  trial  in  the 
circuit  court  on  appeal  from  a  judgment  of  a  jus- 
tice, since  the  trial  before  the  justice  is  not  a  "'final 
triar*  within  the  meaning  of  the  act  of  congress 
which  provides  that  the  petition  for  removal  shall 
be  made  before  the  final  trial  or  hearing  of  the 
suit  A  justice's  court  is  not  a  "stau  court**  within 
the  meaning  of  the  federal  statute  and  no  motion  to 
remove  a  cause  can  be  made  before  him.  Rath- 
bone  Oil  Tract  Co.  v.  Ranch,  5  W.  Va.  19. 

After  Opening  of  Judgment— And  where  a  judg- 
ment against  a  nonresident  defendant  recovered 
in  a  suit  instituted  by  publication,  is  opened,  the 
first  term  after  the  opening  of  the  judgment  at 
which  the  canse  can  be  tried  upon  the  merits  is  tbe 
term  at  which,  within  the  meaning  of  the  act  of 
congress,  he  should  file  his  petition  for  removaL 
Smith  V.  Life  Asso.,  76  Va.  880;  Barter  v.  Kemochan. 
108  U.  S.  662,  26  L.  Ed.  411. 

Pending  or  after  an  Appeal. -After  a  decree  upon 
the  merits  has  been  made  In  a  suit  in  a  state  court 
and  an  appeal  has  been  taken  to  the  court  of  ap- 
peals, and  the  case  is  pending  in  that  court  do 
party  has  the  right  to  have  the  cause  removed  to  a 
federal  court  Beery  v.  Irlck.  22  Gratt  4M.  And 
after  a  trial  of  an  action  at  law,  and  a  new  trial 
directed  by  the  appellate  court  a  party  is  not  en- 
titled under  the  act  of  congress  of  1867.  to  have  the 
cause  removed  to  the  United  States  court  apon  the 
ground  that  he  is  a  nonresident  of  the  state.  Coq- 
tinental  Ins.  Co.  v.  Kasey,  27  Gratt  818. 

b.  Pbtition  fob  Rsmotal. 
(I)  Requisites  and  5ufflclency. 

In  General.- The  facts  set  up  in  the  petition  should 
be  such,  as  with  what  already  appears  on  tbe 
record,  if  true,  to  show  that  the  suit  is  removable 
under  the  act  of  congress.  If  such  facts  are  oot 
alleged  in  the  petition  and  do  not  appear  in  the 
record,  it  is  the  duty  of  the  state  court  to  enquire 
no  farther  but  to  refuse  to  order  the  removal  of  Cbe 
cause.  If  such  facts  are  alleged  in  the  petition,  as 
show,  that  if  true,  the  suit  is  removable,  such  fac3 
may  be  controverted,  and  the  court  wlU  then  hear 
the  evidehce  i>ro  and  con  and  ludiclally  decide  upon 
the  evidence  and  either  enter  an  order  removinf 
or  refusing  to  remove  the  cause  to  the  Unite^i 
SUtes  court    White  v.  Holt  80  W.  Va.  792. 

Allegations  of  Diversity  of  Cltlxenshlp.— a  foreign 
corporation,  for  the  purpose  of  suit  may  become  a 
resident  of  each  state  in  which  it  does  bo^inesft 
under  the  laws  thereof.  And,  when  sued  with 
another  in  a  state  court  if  it  presents  a  petition  for 
removal  of  the  case  to  a  federal  court  the  petition 
must  show  that  it  is  not  a  resident  of  tbe  state  in 


his  privilege  of  removal.    The  privilege  of  removal    which  the  suit  is  brought  and  must  state  tlie  res- 
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Idence  of  its  co-defendant  A  petition  which  simply 
avers  that  the  petitioner  is  an  alien  corporation, 
and  that  its  co-defendant  is  a  resident  of  another 
«tate.  but  does  not  state  his  citizenship,  is  defective 
•on  its  face.  Guarantee  Co.  v.  National  Bank,  06  Va. 
-480.  28  S.  £.  Rep.  900. 

(a)  Hearlns  on  Petitloa.— A  state  conrt  is  not  bound 
tosnrrender  its  jurisdiction  of  the  suit  on  a  peti- 
tion for  removal  until  a  case  has  been  made  which 
on  its  face  shows  that  the  petitioner  has  a  rlsrht  to 
the  transfer,  and  the  state  conrt  is  at  liberty  to  de- 
termine for  Itself  whether  on  the  face  of  the 
record,  including  the  petition  and  bond  for  re- 
moval, it  appears  that  a  removal  has  been  effected. 
Onarantee  Co.  v.  National  Bank.  05  Ga.  480,  28  S.  E. 
Rep.  800;  Henen  v.  Baltimore,  etc.,  R.  Co..  17  W.  Va. 
895;  Baltimore,  etc..  R.  Co.  v.  Pittebursrh.  etc.  R.  Co., 
17  W.  Va.  880;  White  v.  Holt,  20  W.  Va.  702;  Removal 
Oases.  100  U.  S.  474.  25  L.  Ed.  500.  But  an  adverse  de- 
termination involves  the  risk  of  havincr  all  of  its 
subsequent  proceedinsrs  rendered  of  no  avail,  if  on 
a.ppeal  it  shall  ultimately  be  determined  by  the 
TTnited  Staus  supreme  court  that  when  the  petition 
for  removal  was  filed  the  state  court  should  have 
«riven  up  its  jurisdiction.  Baltimore,  etc..  R.  Co.  v. 
Koontz.  14  Otto  4. 104  U.  S.  648.  4  Am.  &  Euff.  R.  Cas. 
105,  reverting  Baltimore,  etc..  R.  Co.  v.  WIffhtman, 
29  Gratt.  4S1;  Baltimore,  etc.  R.  Co.  v.  Noell,  82 
Gratt.804. 

C.  BOND  FOB  RBMOVAIi. 

Defendant  Need  Not  Be  Present  to  Qlve  Bond.— It  has 

been  held  that  on  the  removal  of  the  cause  from  the 
state  to  the  federal  court,  bond  and  security,  for 
complyiuflT  with  the  requisition  of  the  act  of  con- 
gress, may  be  sriven  thoucrh  the  defendant  is  not 
personally  present.  Brown  v.  Crlppin.  4  Hen.  &  M. 
178. 

Bond  Shoald  Be  In  Proper  Porm.— Where  a  petition 
Is  filed  in  a  state  court  praying  the  removal  of  a 
case  from  such  court  to  a  circuit  court  of  the  United 
States  under  section  080  of  the  Revised  Statutes,  the 
state  court  oufht  not  to  receive  the  bond  offered  by 
tbe  petitioner,  unless  the  condition  of  the  bond  so 
offered  contains  the  material  parts  prescribed  and 
required  by  said  section  in  such  a  case.  Henen  v. 
Baltimore,  etc.,  R.  Co..  17  W.  Va.  881.  The  bond  sriven 
by  the  defendant  in  a  case  which  is  removed  to  the 
federal  court  must  provide  for  his  appearance  in 
the  cause  in  the  federal  court  Bell  v.  Bell.  8  W. 
Va.  188. 

8.  REVIEW  OP  ORDER  OP  REMOVAL.~An  order 
of  a  state  court  removlnsr  a  case  at  law  to  the  circuit 
court  of  the  United  States  under  section  680.  pare 
114  of  the  Revised  Statutes  of  the  United  States,  is 
reviewable  by  the  supreme  court  of  appeals  of  the 
state  by  writ  of  error,  and  upon  such  review  said 
supreme  court  of  appeals  may  reverse  or  affirm 
such  order.  a&  justice  and  the  law  may  require  in 
the  opinion  of  such  court.  Henen  v.  Baltimore,  etc , 
R.  Co.,  17  W.  Va.  881;  White  v.  Holt,  20  W.  Va.  702. 
In  one  case  the  state  court  properly  refused  an  ap- 
plication to  remove  a  case  to  the  federal  court,  the 
case  not  beiuff  removable,  and  after  such  refusal, 
the  petitioner  obtained  a  record  of  the  case,  and 
filed  it  in  the  federal  court,  which  docketed  the 
case.  The  petitioner  then  took  a  copy  of  said  order 
of  the  federal  court  and  filed  it  in  the  state  court 
and  objected  to  that  court  proceeding  further  in 
the  case  for  the  reason,  that  the  case  had  been 
docketed  in  the  federal  court  The  judcre  of  the 
state  court  havlnsr  refused  to  proceed,  the  supreme 
court  of  appeals  of  the  state  issued  a  mandamus  to 
compel  him  to  proceed  with  the  case.  White  v.  Holt 
20  W.  Va.  708. 

4.  LAPSE  OP  TIME  BETWEEN  REMOVAL  AND 
REMAND.— Where  a  removal  is  ordered  upon  the 


petition  of  the  defendant  and  the  cause  remains  in 
the  United  States  court  for  seventeen  years,  during 
which  time  active  litlffation  is  carried  on  between 
the  parties,  and  then  the  cause  is  remanded  to  the 
state  court  for  want  of  jurisdiction,  the  defendant 
cannot  take  advantage  of  the  delay  thus  occasioned 
to  dismiss  the  plaintiff's  cause.  Parker  v.  Clark- 
son,  80  W.  Va.  184, 10  S.  E.  Rep.  481. 

6.  MANDAMUS  TO  COMPEL  REMOVAL.-Manda- 
mus  from  a  higher  state  court  is  the  proper  remedy 
to  compel  a  state  court  to  remove  a  cause  to  the 
federal  courts,  where  a  proper  cause  for  removal 
exists.  Brown  v.  Crippin,  4  Hen.  &  M.  178.  See  also. 
Danville  v.  Blackwell.  80  Va.  88.  See  monographic 
note  on  "Mandamus"  appended  to  Dawson  v.  Thrus- 
ton,  2  Hen.  &  M.  182. 

a  PROM  ONE  STATE  COURT  TO  ANOTHER. 

1.  CONSTITUTIONALITY  OP  STATUTE  ALLOW- 
ING REMOVAL.-The  act  of  March  7th,  1884  (Acta 
1883-4.  page  424),  directing  that  on  motion,  on 
twenty  days'  notice  by  any  party,  any  suit  or  pro- 
ceeding pending  in  a  corporation  court  shall  be 
removed,  as  of  right  to  the  circuit  court  of  said  cor- 
poration, is  not  unconstitutional.  Town  of  Danville 
V.  Blackwell,  80  Va.  88. 

2.  NECESSITY  FOR  MOTION.— The  statutes  usu- 
ally provide  that  the  removal  must  be  on  motion  of 
a  party;  but  it  has  been  held  that  the  consent  of  all 
parties  to  the  removal  of  a  cause  from  one  court 
having  jurisdiction  thereof  to  another  court  of  like 
jurisdiction  is  equivalent  to  a  motion  by  such  par- 
ties for  such  removal,  and  that  the  guardian  ad 
litem  of  infant  parties  may  give  such  consent  for 
the  infants.  Lemmon  v.  Herbert  02  Va.  0B8,  84  S.  £. 
Rep.  240. 

8.  REMOVAL  FROM  COUNTY  TO  CIRCUIT 
COURT. 

Under  Act  ol  i873.--The  act  of  April  8, 1873,  changed 
the  jurisdiction  of  the  county  courts,  and  provided 
in  terms,  without  requiring  any  previous  notice  or 
motion,  for  the  removal  of  "all  causes  at  law  and 
in  chancery  pending  in  the  county  conrt  on  the  first 
of  August  1878,"  to  the  circuit  court  of  the  several 
counties.  Under  this  act  it  was  held  that  a  cred- 
itor's bill  pending  in  the  county  court  on  the  first  of 
August  1878,  was  properly  removed  to  the  circuit 
court  of  the  county  without  any  previous  notice  or 
motion.    Merchants'  Bank  v.  Campbell,  76  Va.  486. 

After  Appeal  from  Justices  Coart.— Where  a  circuit 
court  has  jurisdiction  of  an  appeal  from  the  decision 
of  a  justice,  under  Code,  S  2068,  the  appeal  is  direct 
and  original,  and  cannot  come  by  way  of  removal 
from  the  county  court  Valley  Turnpike  Co.  v. 
Moore,  100  Va.  702,  42  S.  E.  Rep.  (r75. 

In  Pelony  Cases— Under  §  4018  of  the  Code,  as 
amended  (Acts  1808-4,  p.  870)  county  courts  have 
exclusive  original  jurisdiction  of  all  felonies  com- 
mitted within  their  respective  counties,  and  the 
prisoner  has  no  right  to  remove  the  case  to  the  cir- 
cuit court  Gilligan  v.  Com.,  00  Va.  816,  87  S.  E.  Rep. 
082. 

Old  VIrglala  Stetirte.— It  was  formerly  provided  oy 
statute  in  Virginia  (Code  1840.  p.  6&7,  §  I)  that  any 
civil  cause  which  had  been  pending  in  the  county 
court  for  twelve  months  might  on  motion  be  re 
moved  to  the  circuit  court  But  this  statute  has 
long  since  been  abolished  (Act  of  1871-8,  p.  336), 
and  the  cases  decided  thereunder,  though  enumer- 
ated below,  are  believed  to  be  of  little  practical 
value.  Harrison  v.  Middleton,  11  Gratt  627;  Klnche- 
loc  V.  Tracewells,  11  Gratt.  587;  Hale  v.  Burwell.  2 
Pat  &  H.  008;  Spengler  v.  Davy.  16  Gratt  881;  Hogs- 
head V.  Baylor.  16  Gratt  00;  Virginia,  etc.,  R.  Co.  v. 
Campbell,  28  Gratt  437;  Jelenkov.  Coleman,  23  W. 
Va.  221. 
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4.  REMOVAL  FROM  CORPORATION  TO  CIRCtJIT 
COURT.— Mandamus  will  He  to  compel  the  judge  of 
a  corporation  court  to  remove  a  cause  pendlncr  in 
his  court  to  tbe  circuit  court  for  that  corporation, 
according  to  Acts  1888H.  p.  4S4,  the  duty  imposed  by 
such  statute  being  absolute,  and  purely  ministerial 
and  there  being  no  other  adequate  remedy.  Town 
of  Danville  v.  Blackwell,  80  Va.  80. 

6.  REMOVAL  FROM  ONE  CIRCUIT  COURT  TO 
ANOTHER.— Under  the  Virginia  Statute  (Code  1860. 
ch.  174.  S8;  Code  1887.  §8816)  providing  for  the  re- 
moval of  causes  from  one  circuit  court  to  another 
on  motion  and  notice,  it  has  been  held  that  a  re- 
moval may  be  made  while  the  cause  is  at  rules  to  the 
circuit  court  of  another  county  in  vacation.  Mul- 
ler  V.  Bayly,  21  Gratt  521. 

6.  APPEAL  AFTER  REMOVAL— Where  a  cause 
has  been  removed  from  one  court  to  another  under 
the  provisions  of  f  8318  of  the  Code,  the  clerk  of 
the  court  to  which  the  cause  is  removed  is  the  only 
person  who  can  certify  the  record,  and  take  the 
bond  required  in  order  to  perfect  an  appeal  to  the 
supreme  court,  even  though  the  errors  complained 
of  were  committed  before  removal.  An  appeal  al- 
lowed upon  a  record  certified  by  the  clerk  of  the 
court  making  the  removal  order  will  be  dismissed, 
but  without  prej  ndlce  to  the  rights  of  the  appellant 
so  far  as  not  affected  by  the  act  of  limitations. 
Smith  V.  Pyrites,  etc.,  Co.,  100  Va.  292. 40  S.  E.  Rep. 
918.  

Syme  and  Others  v.  Montague. 

Monday,  October  9,  1800. 

I.  Boulty  Jurisdiction*-  Effect  Where  Defeadant  at  Law 
Is  Forced  to  Trial  In  Absence  off  Witnesses.— If  a  de- 
fendant at  law  be  ruled  into  a  trial  in  the  absence 
of  some  of  bis  witnesses,  to  whose  materiality  he 
has  made  affidavit,  he  may  except  to  the  opinion 
of  the  Court,  and  proceed  to  obtain  relief  In  a  su- 
perior Court  of  Common  Law,  but  not  in  Chancery. 

a.  Same— Porttacomlng  Bonds— Ownership  of  Property,  t 
—It  Is  no  ground  for  relieving  in  equity  either  the 
principal  or  the  sureties  In  a  forthcoming  bond, 
that  the  principal  was  not  the  owner  of  the  prop- 
erty specified  therein,  or  had  only  a  qualified 
interest 

'  The  only  points  which  the  Court  deemed  it 
necessary  to  consider  in   this  cause,   were, 

1st.  Whether,  after  a  trial  and  verdict  at 
law,  a  Court  of  Chancery  could  interpose,  on 
the  ground  that  the  defendant  was  ruled 
into  a  trial,  in  the  absence  of  some  of  his 
witnesses,  to  whose  materiality  he  had  made 

affidavit ;  and, 
181  *2dly.  Whether,  if  a  defendant  in  an 

execution  gives  a  forthcoming*  bond  for 
property  which  does  not  belong  to  him,  or 
in  which  he  has  but  a  qualified  interest,  his 
securities  in  such  forthcoming  bonds  can  be 
relieved  in  Chancery,  on  that  account. 

Montague  recovered  a  judgment  against 
Syme,  for  work  and  labour  performed  as  a 
carpenter.  An  execution  issued,  which  was 
levied  on  some  negroes,  and  Syme  and  others, 
his  sureties,  entered  into  a  forthcoming  bond 
for  their  delivery  to  the  sheriff,  at  the  time 


*Bqulty  Jurisdiction— Cause  Fully  Heard  at  Law.— 

On  this  question  the  principal  case  Is  cited  in  foot- 
note to  Terrell  v.  Dick,  I  Call  646:  Tapp  v.  Rankin.  0 
Leigh  481:  Klncald  v.  Cunningham,  2  Munf.  7:  Fen- 
wick  V.  McMurdo,  2  Munf.  253;  West  v.  Logwood,  6 
Munf.  496.  498.  499:  Henry  v.  Davis.  IS  W.  Va.  25B 

tPorttacomIng  Bonds— Right  of  Obligors  to  Dispute 
Title  of  Bxecution-Debtor.— In  Adler  v.  Qreen.  18  W. 
Va.  211.  It  Is  said:  "It  is  claimed  by  counsel  for 
defendants  In  error,  that  the  obligors  in  a  forth- 
coming bond  cannot  dlspate  the  title  of  the  execu- 
tion-debtor to  the  property  levied  on.  This  is  true. 
Svme  V.  Montague,  4  Hen.  c£  M.  180. 

See  monographic  note  on  "Statutory  Bonds"  ap- 
pended to  Qoolsby  V.  Strother.  21  GratL  107. 


and  place  of  sale.  Syme  and  his  sureties 
then  obtained  an  injunction  from  the  Chan- 
cellor of  the  Richmond  District,  (the  late 
Mr.  Wythe,)  stating,  amon^r  other  thin^^s, 
that  Syme  had  been  ruled  into  a  trial  of  tbe 
action  at  law,  although  he  had  made  affida- 
vit of  the  absence  of  some  of  his  witnesses, 
and  of  their  materiality ;  in  consequence  of 
which  a  judgment  for  much  too  large  a  sum 
had  t>een  rendered  against  him  ;  and  that 
the  negroes  taken  in  execution  were,  in  fact^ 
not  his  property,  but  had  been  settled  in  a 
marriage  contract  upon  two  of  his  dangfaten. 
The  Chancellor  dissolved  the  injunction,  and 
finally  dismissed  the  bill.  Syme  and  his 
sureties  appealed  to  this  Court. 

After  argument  by  Warden  and  Randolph, 
for  the  appellants,  and  by  the  Attomev 
General,  for  the  appellee,  JUDGES  TUCKER 
and  FLEMING  (JUDGE  ROANE  decUn- 
ing  to  sit  in  the  cause)  delivered  the  follow- 
ing opinions. 

JUDGE  TUCKER.  This  case,  stript  of 
all  the  unimportant  allegations  and  evidence 
contained  in  the  record,  appears  to  be  simply 
an  application  to  the  Court  of  Chancery  to 
set  aside,  and  reverse  the  proceedings  ar.d 
trial  at  law,  for  errors  alleged  to  have  been 
committed  there.  The  reasons  assigned  by 
the  Chancellor  in  his  decree,  for  dissolving 
the  injunction  and  dismissing  the  complain- 
ant's bill,  "that  if  the  Court,  before  which 
the  verdict  was  found,  in  the  action  at  com- 
mon law,  erred  in  rejecting  the  motion 
182  for  a  ^continuance,  the  Court  of  Chan- 
eery  for  that  reason  awarding  a  new 
trial,  would  usurp  jurisdiction  imperti- 
nently ;"  and  "that  if  the  verdict  were 
contrary  to  evidence,  or  were  found  upon  in- 
sufficient evidence,  application,  which  ought 
to  have  been  to  the  Court  where  the  trial  was 
had,  was  with  like  impropriety  addressed  to 
the  Court  of  Chancery  for  such  other  trial." 
are  conclusive  as  to  John  Syme.  the  defend- 
ant in  that  suit.  As  to  the  other  defend- 
ants, how  friendly  soever  their  motives  might 
have  been  for  becoming  John  Syme's  security 
in  the  forthcoming  bond,  to  prevent  the 
sale  of  property  taken  to  satisfy  an  execution 
against  him,  though  belonging  wholly  or  in 
part  to  other  persons,  neither  law  nor  equity 
can,  I  conceive,  regard  them  in  any  other 
light  than  as  securities  for  a  debtor,  who  by 
giving  a  bond,  reciting  (as  is  the  usual  formk 
that  the  execution  was  levied  on  certain 
slaves,  the  property  of  the  debtor,  axe,  as 
well  as  the  debtor,  estopped  from  setting  up 
any  title  adversary  to  that  of  the  debtor. 
Their  becoming  his  security,  with  any  view 
to  defeat  the  plaintiff's  lien  on  the  slaves 
taken  as  his  property,  would  be  such  an  in- 
tromission into  the  cause,  as  would  not  be 
permitted,  in  any  Court,  in  favour  of  persons 
who  did  not  claim  the  property  as  their  own. 
They  do  not  pretend  any  right  to  it  them- 
selves. They  undertake  for  the  production 
of  it,  as  the  property  of  the  debtor  on  the 
day  of  sale.  Whether  the  property  were 
worth  little  or  much,  and  whether  Syme's 
interest  therein  were  entire,  or  merely  tem- 
porary, the  not  producing  it  according  to 
the  condition  of  the  obligation  subjected 
them  to  the  payment  of  the  whole  debt.  Nor 
do  I  conceive  it  competent  to  a  Court  of 
Equity  to  make  any  inquiry  either  of  the  ac- 
tual value  of  the  slaves,  nor  whether  Syme 
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had  an  absolute,  or  merely  a  qualified  and 
temporary  property  therein.  For  those  rea- 
sons I  am  of  opinion  the  decree  ouj^ht  to  be 
affirmed. 

JUDGE  FLEMING.  I  have  perused 
and  considered    this    lengthy  record    with 

fifreat  attention,  and  can  discover  no 
183      *error  in  the  decree.    The  reasons  of 

the  Chancellor  for  not  meddling'  with 
the  trial,  and  judgment  at  law  between  Mon- 
tague and  Syme,  are  cogent  and  satisfactory. 
As  to  the  other  plaintiffs,  who  were  securi- 
ties in  the  forthcoming  bond,  (the  judgment 
on  which  they  have  sought  to  be  relieved 
against,)  Mr.  Randolph  contended,  that  they 
are  entitled  to  relief,  in  consideration 
of  the  qualified  interest  Syme  had  in  the 
negroes  taken  in  execution ;  and  took  a 
distinction  between  a  case  where  the  insuffi- 
ciency of  the  property  to  satisfy  an  execu- 
tion, might  arise  from  the  qualified  interest 
the  debtor  had  in  the  property,  and  a  case 
where  the  property  itself  might  be  insuffi- 
cient for  the  purpose  ;  but  to  me  it  seems  a 
distinction  without  a  difi^erence :  and,  of 
whatever  value  the  property  might  be,  the 
bond  taken  for  its  forthcoming  at  the 
day  and  place  of  sale,  became  forfeited,  if 
there  was  a  failure  in  its  delivery  ;  and  the 
securities  became  liable  for  the  amount  of 
the  debt.  I  therefore  concur  in  the  opinion 
that  the  decree  be  affirmed. 
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*  Jones's  Devisees  v.  Carter. 

Monday,  October  28, 1800. 


1.  Joint  Tensntj—Psrtltioii.*— Where  two  Joint-ten- 
ants, of  full  affe,  and  labouring  under  no  lesral 
disability,  malce  partition  of  a  tract  of  land,  by 
deed,  according  to  an  old  survey,  (both  belncr 
equally  ignorant  of  its  accuracy,  and  no  fraud  or 
misrepresentation  appearing.)  such  division, 
however  unequal,  is  binding  on  them  and  their 
assigns. 

a.  Purcbatfe  by  Metes  sod  Boands-Case  at  Bar.— if  i. 
J.  purchase,  at  so  much  per  acre,  of  C.  C.  "all  a 
certain  tract  of  land,  called  by  a  certain  name, 
situate  in  the  County  of  L.  conveyed  to  the  said 
C.  C.  by  R.  C.  by  deed  of  a  cerUin  date,  said  to  be 
a  moiety  of  a  larger  tract  granted  to  an  ances- 
tor of  R.  C,  and  comprehending  the  lots  and  land 
laid  down  in  a  certain  survey,"  this  is  a  purchase 
by  metes  and  bounds,  by  virtue  of  which  L  J.  is 
entitled  to  no  more  than  the  land  within  the  lim- 
its of  such  survey. 

3.  Deed— 5ifl:niiii:  by  Attorney  In  Pact— Porm.t—No 
particular  form  of  words  is  necessary  in  the  sig- 
nature of  a  deed  by  an  attorney  in  fact:  provided 
the  act  be  done  in  the  name  of  his  principal.    It  is 


^'Partition— Parol  Partition— At  Common  Law.— At 
common  law  coparceners  could  make  partition 
even  by  parol.  No  conveyance  was  necessary. 
Tbey  are  seized  of  their  shares  by  descent  from  the 
common  ancestor,  and  partition  only  adjusts  their 
rights.  Boiling  v.  Teel,  76  Va.  487.  The  principal 
case  Is  cited  for  this  proposition  in  Brooks  v.  Hub- 
ble. 2  Va.  Dec.  632;  Jennings  v.  Shacklett,  SOQratt. 
77C 

And  formerly  it  was  maintained  by  some  re- 
spectable authority  that  coparceners  might  still 
make  partition  by  parol  without  deed  notwithstand- 
ing the  statute  of  frauds  and  perjuries,  l  Lomaz 
Digest,  403:  2Min.  Insts.  (2d£d.y438:  Coles  v.  Wood- 
ing. 2  Pat  &  H.  189:  Yancey  v.  Kadford.  86  Va.  642,  10 
S.  E.  Rep.  972:  Boiling  v.  Teel,  76  Va.  498. 

Same— Same— Under  Statute.- But  the  statute  now 
expressly  provides  that  no  voluntary  partition  of 
land  by  coparceners  having  an  estate  of  inherit- 
ance or  freehold,  or  for  a  term  of  more  than  five 
years,  shall  be  made  except  by  deed.  Va.  Code, 
1887.  ch.  107.  S  2413:  Brooks  v.  Hubble,  2  Va.  Dec.  629; 
2  Min.  Insts.  (4th  Ed.)  608. 

-^Deeds— Execution  by  Attorney.— The  principal 
case  is  cited  with  approval  in  Stinchcomb  v.  Marsh. 
15  Oratt  211.  See  foot-note  to  Martin  v.  Flowers,  8 
X.eigh  ISe.  and  monographic  note  on  "Deeds'*  ap- 
pended to  Fiott  V.  Com..  12Gratt  664. 


therefore  indifferent  whether  he  sign  it  "B.  W., 
attorney  for  R.  C,"  or  "R.  C.  by  B.  W.,  his  at- 
torney." 

•••  See  Wilks  and  another  v.  Back,  2  East  142,  S.  P. 

The  statement  of  this  case  will  be  found 
in  the  followingf  opinion  delivered  by 
JUDGE  TUCKER,  after  argument  by  Hay 
and  Randolph,  for  the  appellants,  and  by 
Wickham,  for  the  appellant  4 

JUDGE  TUCKER.  Joseph  Jones  brougrht 
a  bill  against  Robert  Carter,  of  Nomini, 
statinfiT,  among  other  things,  that 
185  *Charles  Carter,  of  Ludlow,  claiming 
a  right  to  part  of  a  tract  of  land  in 
Loudon,  containing  by  patent  11,375  acres, 
brought  a  writ  of  right  for  the  same,  which 


JThe  counsel  for  the  appellants  argued,  1.  That 
Joseph  Jones,  under  the  agreement  with  Charles 
Carter,  and  the  deed  from  him,  occupied  his  place, 
and  was  entitled  to  the  same  relief  against  Robert 
Carter,  as  would  have  been  afforded  to  Charles 
Carter,  had  he  not  conveyed;  2.  That  Charles  Car- 
ter would  have  been  relieved  from  the  partition  of 
the  land,  it  having  been  founded  on  mistake. 

If  it  be  objected,  that  Jones  purchased  by  metes 
and  bounds,  the  answer  is,  that  the  conveyance  is 
of  all  Charles  Carter's  interest  in  the  Goose  Creek 
tract  comprehending  such  and  such  lots;  but  it 
does  not  follow,  that  nothing  but  those  lots  was 
conveyed.  As  to  the  construction  of  deeds,  the 
following  authorities  were  cited.  2  Bl.  Com.  879,  1 
Atk.  8,  8  Atk.  186,  4  Com.  Diar.  168.  tit  "Fait"  (E.  4.) 
7  Term  Rep.  641. 14  Vin.  67,  79;  Oowp.  724,  3  Hen  & 
Munf .  Tabb  v.  Archer,  Ac. 

A  partition,  to  be  effectual,  must  not  only  be  by 
deed,  but  must  contain  clauses  of  conveyance.  1 
Rev.  Code,  156, 157;  2  Bl.  Com.  828;  16  Vin.  220. 

The  deed  is  executed  by  Bushrod  Washington 
only,  who  states,  that  he  was  acting  for  his  princi- 
pal: but,  to  be  binding,  it  oufht  to  have  been 
executed  by  all  the  parties.  The  name  of  the  prin- 
cipal should  have  been  signed,  as  acting  by  Bush- 
rod  Washington,  his  attorney.  9  Co.  76.  b.  Combe's 
case,  1  Stra.  706.  and  2  Lord  Raym.  1418.  Frontior 
V.  Small.   Also  6  Term  Rep.  176,  White  v.  Cuyler. 

The  counsel  for  the  appellee  (Robert  Carter)  con- 
tended, that  from  the  terms  of  the  agreement  be- 
tween Joseph  Jones  and  Charles  Carter,  it  was  clear 
that  the  latter  only  meant  to  convey  the  part  which 
he  held  in  severalty,  by  metes  and  bounds,  for  the 
consideration  of  "three  dollars  per  acre."  Even  if 
Robert  Carter  had  committed  the  grossest  fraud  on 
Charles  Carter,  Jones  would  have  had  no  right  to 
complain,  because  he  had  not  been  injured.  He 
got  all  the  land  he  purchased  and  paid  for,  at  a 
stipulated  price  per  acre. 

But  if  the  partition  could  be  set  aside,  because  of 
its  Inequality,  (which  cannot  be  seriously  con- 
tended,) still  no  decree  could  be  made  till  the  rep- 
resentatives of  Charles  Carter  be  brought  before 
the  Court:  for  Jones's  devisees  cannot  expect  to 
recover  more  land  without  paying  more  money, 
and  no  persons  would  be  entitled  to  receive  it  but 
Charles  Carter's  representatives.  Suppose  an  error 
in  the  partition  should  be  discovered  in  favDur  of 
Charles  Carter,  Jones's  representatives  would  not 
be  liable,  because  he  bought  by  the  acre.  Suppose 
a  recovery  against  Robert  Carter  and  the  money 
paid  to  Jones;  it  would  not  be  obligatory  as  to 
Charles  Carter's  representatives;  because  none  but 
parties  or  privies  can  be  bound  by  a  decree. 

Jones  is  in  the  character  of  a  plaintifC  in  equity: 
and  it  is  immaterial  whether  the  legal  title  passed 
by  the  signature  of  B.  Washington,  only,  or  not; 
for  Courts  of  Equity  will  consider  that  as  done 
which  ought  to  have  been  done.  But  in  fact  it  was 
binding  at  law.  and  an  action  migh  t  have  been  sus- 
tained setting  forth  the  agreement  The  author- 
ities cited  on  the  other  side,  only  apply  to  cases 
where  a  power  of  attorney  is  given  to  seal  a  deed. 

As  to  the  objection,  that  there  are  no  words  of 
conveyance;  anything  which  shews  the  intention 
of  the  parties  to  pass  an  estate  immediately,  is  suffi- 
cient   2  Wash.  68,  Currie  v.  Donald. 

The  parties  agreed  to  divide  by  Garland's  survey. 
This  they  had  a  right  to  do,  and  each  to  take  his 
chance.  With  the  plats  before  them  they  make  an 
unequal  division;  and  if  the  share  of  one  contained 
more  acres,  that  of  the  other  was  probably  more 
valuable. 

All  that  the  (Courts  could  do  would  be  to  permit 
the  plaintiffs  to  amend  their  bill:  but  the  case 
being  clearly  with  the  appellee,  the  bill  will  be  dis- 
missed as  to  him,  as  was  done  a  few  days  ago,  in  the 
case  of  Braxton  v.  Oaines.— Note  in  Original  Edition. 
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was  compromised  at    the    trial ;  in   conse- 
quence of    which,     Robert    Carter,    in    the 
month    of    Au^rust,   1789,  executed   a 

186  conveyance  to  'Charles  Carter  in  fee- 
simple,  for  a  full  and  perfect  moiety 

of  the  land  contained  in  the  said  patent. 
That  on  the  18th  of  December,  1794,  Charles 
Carter  conveyed  to  the  plaintiff  in  fee- 
simple,  for  a  valuable  consideration,  **all 
that  tract  of  laud  called  Goose  Creek  Tract, 
situate  and  being-  in  the  county  of  Loudon, 
conveyed  unto  the  said  Charles  Carter,  by 
Robert  Carter,  by  deed  bearing  date  the  14th 
day  of  August,  1789,  and  was  said  to  be  a 
moiety  of  the  tract  granted  to  an  ancestor  of 
Rol>ert  Carter,  in  the  year  1727,  and  to  con- 
tain 11,375  acres,  and  comprehending  the 
lots  and  land,  as  laid  down  in  a  plat  of  land 
or  survey  by  William  Garland  in  175S, 
numbered  15,**  Ac.  That  the  whole  of  the 
first  mentioned  tract  contains  a  greater 
quantity  than  was  expressed  in  the  patent. 
That,  without  survey  being  again  made, 
and  upon  the  representation  of  Robert  Car- 
ter, Charles  took  possession  of  the  before 
mentioned  lots,  upon  the  belief  that  they 
contained  a  moiety  of  the  tract,  which  was 
agreed  to  be  given  on  the  compromise 
to  him :  whereas  the  plaintiff  expressly 
charges,  that  the  said  lots  do  not  by  any 
means  contain  a  moiety  of  the  tract,  nor 
even  more  that  4,871  acres,  according  to  a 
late  survey  by  one  Thornley,  thereto  an- 
nexed and  referred  to.  That  the  plaintiff 
hath  applied  to  Robert  Carter  to  consent  to 
an  equal  division,  according  to  the  tenor  of 
his  agreement  with  Charles  Carter,  and  the 
deed  executed  at  the  time  of  the  compro- 
mise ;  but  that  he  refuses  to  make  up  the 
deficiency  of  the  moiety.  He  then  inter- 
rogates the  defendant,  whether  the  intention 
of  the  compromise  was  not  to  give  Charles 
Carter  a  full  moiety  of  the  land  ?  Whether 
the  part  he  received  be  equal  to  a  full 
moiety?  and  whether  the  part  so  received 
was  not  understood  between  the  parties,  to 
be  a  full  moiety  ?  and  prays  that  a  fair  and 
equal  partition  may  be  made,  and  that  he, 
as  a  purchaser,  may  obtain  the  deficiency, 
and  for  general  relief,  Ac. 

Robert    Carter    answers,    admitting    the 

compromise,  and   his  deed  of  the  14th    of 

August,    1789,  conveying  to    Charles 

187  *one   undivided    moiety    of  the    tract 
of  land.    He  then  states    that,   soon 

after  that  conveyance,  he  authorized  B. 
Washington  to  make  a  division  thereof, 
with  Charles  Carter;  that  a  division  was 
agreed  on  between  them,  by  writing  under 
the  seal  of  Charles  Carter  and  B.  Wash- 
ington, a  copy  whereof  is  annexed  and 
prayed  to  be  taken  as  a  part  of  the  answer. 
That  he  is  not  able  to  find  the  original, 
but  doubts  not  he  shall  be  able  to  prove 
the  copy  above  referred  to,  to  t>e  a  true  one. 
He  cannot  at  present  exactly  fix  the  date 
of  the  said  agreement,  but  saith  that  it 
must  have  been  on  or  before  the  26th  of 
June,  1790,  as  the  copy  above  referred  to 
was  enclosed  in  a  letter  from  B.  Washington, 
now  in  his  possession,  and  bearing  date 
on  that  day.  That  it  will  appear  thereby, 
that  the  land  was  divided  by  a  survey  made 
by  W.  Garland,  in  1755,  laying  it  off  into 
separate  lots,  which  were  numbered,  and 
refers  to  a  copy  of  that  survey,  distinguish- 


ing all  the  lots  that  fell  to  Charles  Carter. 
That  he  never  heard  Charles  Carter  objected 
to  the  division  after  it  was  a^freed  on,  or 
that  he  ever  alleged  that  agreement  oo^ht 
not  to  bind  him.  He  admits  that  Charles's 
part  did  not  contain  so  many  acres  as  his 
part,  but  that  it  was  supposed  to  contain 
better  land.  That  he  is  well  assured  Charles 
could  not  be  ignorant  that  his  part  contained 
less  land  than  the  defendant's  part,  as  the 
quantity  of  land  in  each  was  laid  down  in 
the  survey  ;  and  that  the  quality  of  the 
land  was  his  inducement  to  take  the  part 
assigned  him.  He  submits  to  the  Conrtt 
whether  the  plaintiff  can  have  any  colour 
of  right  against  him,  when  it  appears*  from 
the  deed  referred  to  in  the  bill  from  Charles 
Carter  to  the  plaintiff,  that  the  latter  did 
not  purchase  an  undivided  moiety,  or  any 
interest  in  common  with  the  defendant, 
but  a  separate  and  distinct  tract  of  land, 
laid  off  by  metes  and  bounds,  which  will 
be  found  on  inspection  to  agree  exactly 
with  those  by  which  the  division  between 
Charles  Carter  and  the  defendant  was  made. 

The  deposition  of  John  Tyler,  the  only 
witness  in  the  cause,  states,  that  he  was 
188  called  on  in  June,  1790,  by  *Charles 
Carter  and  B.  Washington,  to  ffive 
them  information  respecting  the  value  of 
the  lots  in  the  Goose  Creek  Tract,  held  by 
Robert  Carter,  which  they  were  then  aboat 
dividing,  and  which  he  understood  they  were 
dividing  by  the  lots  held  by  the  defendant's 
tenants,  that  being  the  mode  talked  of 
when  he  left  them.  The  next  day  he  met 
with  them  both  ;  that  both  told  him  they 
had  made  the  division,  and  that  the  quantity 
fallen  to  Charles  was  something*  upwards 
of  5,500  acres.  Being  asked  by  the  plaintff 
what  he  thought  the  difference  of  value  in 
the  two  tracts,  he  answered,  that  at  the 
time  of  the  division  it  was  his  opinion, 
that  Robert  Carter's  part  was  worth  500L 
more  than  Charles's,  and  that  it  is  still  Jiis 
opinion  ;  that  Charles  appeared  to  be  satis- 
fied, and  expressed  no  disapprobation  of 
the  division.  Being  asked  how  the  lands 
allotted  out  to  the  tenants  held  out  under 
Charles,  he  answers,  that  two  lots  held  by 
himself  fall  short  58  1-4  acres  of  the  quantity 
mentioned  in  his  lease.  The  Chancellor 
dismissed  the  bill. 

A  deed  of  bargain  and  sale  from  Charles 
Carter  to  Joseph  Jones,  dated  December  18, 
1794,  among  the  exhibits,  recites,  that 
Charles  Carter,  on  the  9th  of  October  before, 
had  contracted  with  Mr.  Jones  for  the  sale 
of  his  tract  of  land  in  the  County  of  LfOndon, 
at  the  price  of  three  dollars  per  acre,  and, 
in  consideration  thereof,  had  barga^ined 
and  sold  "all  that  tract  called  the  Goose  Creek 
Tract,"  in  the  terms  recited  in  the  bill,  as 
already  noticed ;  comprehending  the  lots 
of  land,  as  laid  down  in  a  survey  by  William 
Garland,  made  in  the  year  1755,  numbered 
15,  &c.  and  the  lot  called  the  reserved  land, 
binding  on  Goose  Creek,  &c.  in  the  usual 
form  of  such  conveyances. 

The  deed  of  partition,  (referred  to  in  the 
answer  of  Robert  Carter,)  which  is  without 
date,  recites,  that  Charles  Carter  and  Bush- 
rod  Washing^ton,  appointed  by  Robert  Carter 
to  divide  the  Goose  Creek  tract  of  land,  in 
the  County  of  Loudon,  on  the  part  of  the 
said  Robert,  have  agreed,  and  do   by  these 
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preaeats  agree,  that  the  said  tract  be 

189  divided  *as  follows,  viz.  beg'iniiing',  &c. 
reciting  a  number  of  courses  and  dis- 
tances ;  and  that  these  courses,  including' 
lots  No.  15,  &c.  in  all  5,552 1-2  acres,  the  part, 
parcel  or  dividend,  included  within  those 
boundaries,  it  is  agreed,  by  and  between  the 
parties,  shall  belong  to  -Charles  Carter ;  all 
the  rest  and  residue  of  the  said  Goose  Creek 
Tract,  bounded  by  the  line  of  the  said  Charles^ 
from  the  letter  A.,  &c.  to  the  beginning,  at 
A.,  it  is  agreed  by  and  between  the  parties, 
shall  belong  to  the  said  Robert  Carter ; 
reference  being  had  to  the  said  survey  and 
plat  of  William  Garland,  the  boundaries  and 
division  of  the  said  land  will  more  fully  ap- 
pear. This  deed  is  sealed  with  the  seal  of 
Charles  Carter,  and  with  that  of  Bush  rod 
Washington,  attorney  for  Robert  Carter ; 
but  there  is  neither  date,  nor  any  witness  to 
the  execution  of  it.  This  instrument  is  suffi- 
ciently recognised  by  Robert  Carter  in  his 
answer,  to  give  it  effect,  as  his  deed ;  but  there 
is  no  proof  of  the  execution  of  it  by  Charles 
Carter,  any  where  in  the  record,  that  I  can 
discover ;  though,  in  the  argument,  I  do  not 
recollect  that  any  objection  was  made  to  it 
on  that  gri'ound.  The  bill  does  not  notice  it. 
Charles  Carter's  deed  to  Mr.  Jones  creates  a 
strong  presumption,  however,  that  it  was 
executed  by  him  ;  for  the  lots  of  land  particu- 
larly designated  as  the  property  of  Charles 
Carter,  are  numerically  the  same  in  both ; 
and  the  bill  charges  that  Charles  Carter  took 
possession  of  them  upon  the  belief  that  they 
contained  a  moiety  of  the  Goose  Creek  Tract, 
of  which  he  was  to  have  an  undivided  moiety 
by  virtue  of  the  compromise.  The  execution 
or  non-execution  of  this  instrument,  or  deed, 
by  Charles  Carter,  appeared  to  me  at  first  to 
be  indispensably  necessary  to  be  proved  or 
admitted  upon  the  record,  in  order  to  a  just 
decision  of  the  cause ;  for  thQUgh,  by  the 
common  law,  parceners  might  make  parti- 
tion by  agreement  between  them,  as  well  by 
parol  without  deed  as  by  deed,  yet  joint- 
tenants  could  not ;  nor  could  tenants  in 
common  make  a  partition  by  parol,  unless 
they    executed  the  same    in    severalty  by 

livery  of  seisin.(a)    The  bare  entry  of 

190  Charles  *Carter  into  the  lots  in  the  bill 
mentioned,  though  upon  the  represen- 
tation of  Robert  Carter,  as  charged  in  the 
bill,  and  under  a  belief  that  they  contained 
a  moiety  of  the  tract,  is  not  evidence  of  such 
partition,  as  both  the  common  law  and  our 
statute  law  require.  And  without  such  evi- 
dence, I  was  inclined  to  think  the  cause  was 
not  ripe  for  a  decision  ;  but  my  scruples  have 
been  in  great  measure  removed  by  the 
opinion  of  the  other  members  of  the  Court. 

I  shall  now  consider  the  case  upon  the 
ground,  that  the  deed  of  partition  was  duly 
executed  by  Charles  Carter,  of  the  one  part, 
and  by  Bushrod  Washington  as  the  agent  and 
attorney  of  Robert  Carter,  on  the  other.(b) 

In  that  case,  it  would  operate  either  as  a 
legal  conveyance  of  the  lands,  set  apart  for 
the  parties  respectively  by  metes  and  bounds, 
as  in  the  deed  mentioned  ;  or  as  an  executory 
agreement  to  make  the  partition  agreeably 
to  those  metes  and  bounds. 

By  the  common  law,  if  parceners  make 
partition  between  them  of  lands  in  fee-simple. 


(a)  Litt  sect.  260,  Co.  litt  109,  a. 
(b)r-    - 


»  Co.  71. 


by  agreement,  either  by  deed  or  by  parol 
without  deed,  being  all  at  the  time  of  mak- 
ing the  partition,  at  full  age  and  unmarried, 
and  of  sane  memory,  it  is  good  and  firm  for 
ever,  although  the  values  be  unequal,  (c) 
And  if  two  parceners  of  lands  in  fee  marry, 
and  their  husbands  make  partition  between 
them,  if  the  part  of  the  one  be  less  in  value 
than  the  part  of  the  other,  during  the  lives 
of  their  husbands,  the  partition  shall  stand 
in  force.  But,  although  it  shall  stand  during 
the  lives  of  the  husbands,  yet,  after  the 
death  of  the  husband,  she  who  hath  the 
lesser  part  may  enter  into  her  sister's  part, 
and  defeat  the  partition.  But  though  the 
partition  is  unequal,  yet  it  is  not  void,  but 
voidable ;  for  if,  after  the  decease  of  the 
husband,  the  wife  entereth  into  the  unequal 
part,  and  agreeth  thereunto,  this  shall  bind 
her.(d)  And  the  law  is  the  same  where  one 
of  the  coparceners  happens  to  be  an  infant 
at  the  time  of  the  partition  made;(e)  but 
this  is  only  where  the  partition  is  unequal, 
and  the  infant  has  the  lesser  part :  and  even 
then  it  is  not  void,  but  avoidable  by 
191  *his  entry  ;  for  if  he  takes  the  whole 
profits  of  the  unequal  part  after  his 
full  age,  the  partition  is  made  good  for  ever.(f ) 
But  though  parceners  might  by  the  common 
law  make  partition  between  them,  without 
deed,  yet  joint-tenants  could  not ;  nor  could 
tenants  in  common  make  partition  by 
parol,  unless  they  executed  the  same  in 
severalty  by  livery ;  and  this  appears  to 
be  the  only  distinction  between  partitions 
made  by  parceners,  or  by  joint-tenants,  or 
tenants  in  common,  (g) 

According  to  these  authorities,  if  this  deed 
be  regarded  as  operating  as  a  conveyance  by 
the  common  law,  the  parties  thereto  being  at 
the  time  of  full  age,  and  no  fraud  or  imposi- 
tion on  either  side ;  and  Charles  Carter 
having  moreover  entered  and  taken  posses- 
sion of  the  part  allotted  to  him,  the  partition, 
though  it  should  be  unequal,  is  nevertheless 
binding  and  valid  for  ever.  By  recurrence 
to  dates,  it  would  appear,  that  his  possession 
thus  acquired  must  have  continued  upwards 
of  four  years  before  Mr.  Jones's  purchase. 
Consequently,  at  the  time  of  selling,  Charles 
Carter,  if  the  deed  shall  operate  as  a  legal 
conveyance,  was  concluded  thereby,  and  by 
his  entry  and  possession  of  the  lands  therein 
mentioned,  from  claiming  any  other  part  of 
the  original  tract. 

But  it  is  contended,  that  this  deed  cannot 
operate  as  a  legal  conveyance,  there  being  no 
words  in  it  sufficient  to  pass  an  estate  from 
one  to  another,  but  containing  merely  words 
of  covenant  and  of  future  operation.  But 
there  are  cases  where  a  covenant  may 
operate  as  a  release,(h)  and  I  think  this  is  one 
of  them  ;  each  party  releasing  all  his  right  to 
the  part  of  the  land  assigned  to  the  other. 
But  suppose  it  were  otherwise,  what  then 
must  be  its  effect  as  an  executory  agreement 
in  a  Court  of  Eiquity  ? 

The  rule  that  equity  follows  the  law 
appears  so  me  to  be  peculiarly  applicable  to 


(c)  Lltt  sect.  260,  Co.  Litt  166.  a.  109,  a.  Litt  sect 
256. 

(d)  Lltt  sect  256,  Co.  Litt.  170,  b. 
<e)  lb.  sect  268. 

(f)  Co.  Litt  171,  a.  b. 

(ff)  Litt  sect  290:  Co.  Litt  187;  lb.  sect  818;  Co. 
Lltt  196,  b. 
(b)  Ambl.  280. 
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the  present  case.  We  see  that  nneqtial  par- 
titions are  not  void,  but  voidable  only,  under 
certain  circumstances  of  inequality,  where 
the  party,  to  whom  the  lesser  part  may 
be   allotted,  is    under  any    disability 

192  *at  the  time  of  the  partition  being 
made.  We  have  seen  also,  that,  al- 
though voidable  in  such  cases,  the  subse- 
quent entry  and  agreement  of  the  party 
having  the  lesser  part,  after  the  removal  of 
his  disability,  renders  that  valid  and  good 
for  ever  which  was  voidable  before.  And 
that,  where  all  the  parties  are  of  full  age, 
and  under  no  disability,  the  partition,  though 
unequal,  is  nevertheless  binding  upon  them 
for  ever.  If  the  object  of  the  present  bill 
were  to  carry  this  agreement  into  effect,  the 
Court,  as  a  Court  of  Equity,  would  decree  a 
con  veyance,  in  conformity  to  the  agreement 
itself,  and  not  otherwise,  without  regard  to 
the  inequality,  unless  it  were  produced  by 
fraud  or  surprise ;  because  the  parties,  by 
their  solemn  deed,  have  expressed  their 
intention  to  make  a  partition  m  such  a 
manner  as  the  law  would  approve,  if  it  were 
made  by  a  legal  conveyance.  The  Court 
would  reject  any  defence  made  upon  the 
ground  of  a  mistake  either  in  quantity  or 
value,  where  both  parties  were  equally  igno- 
rant, or  acted  with  full  knowledge  of  the 
nature  of  the  evidence  before  them  ;  as  in 
the  present  instance,  where  both  parties  refer 
to  a  plat  and  survey  made  in  1755  ;  of  any 
errors  in  which  both  were  equally  ignorant. 
Nor  is  there  any  proof,  that  I  see,  that  it  is 
erroneous,  except  in  one  instance,  of  no  great 
importance.  If,  then,  equity  would  have 
decreed  a  specific  performance  if  it  had  been 
asked,  will  it  now  annul  the  agreement 
between  the  parties,  because  of  this  supposed 
inequality  ?  I  conceive  not.  Equity  will 
not  interpose,  if  the  fact  al>out  which  a 
mistake  happens  was  from  its  nature  doubt- 
ful, or  at  the  time  of  the  agreement  equally 
unknown  to  both  parties  ;  as,  where  a  con- 
tract was  for  a  piece  of  ground,  which  was 
to  be  enclosed  for  201.  and,  upon  a  bill  for  a 
specific  performance,  the  defence  was,  that  it 
was  worth  2001.  although  the  contract  was  to 
be  performed,  in  f uturo,  yet  neither  party 
knowing  the  value,  a  performance  was 
decreed,  (a)  That  appears  to  me  a  much 
stronger  case  than  the  present,  the  mistake 

charged  being  tenfold  the  amount  of 

193  the  consideration  agreed  to  be  *paid  ; 
whereas  the  inequality,  in  the  present 

case,  is  probably  very  far  below  that,  if  any 
really  exists. 

My  opinion,  upon  the  whole,  is,  that  the 
decree  be  affirmed. 

JUDGE  ROANE.  The  tenor  of  the  deed 
from  Charles  Carter  to  Jones,  evidently  im- 
ports a  purchase  by  the  latter  of  a  specific 
ascertained  tract  of  land,  and  not  a  moiety  of 
a  larger  tract.  It  recites  that  Charles  Carter 
had  contracted  for  the  sale  of  '*his  tract  of 
land"  called  Goose  Creek,  and  conveys  **all 
that  tract  of  land"  called  Goose  Creek  Tract, 
&c.  whereas,  if  any  undivided  moiety  of  a 
larger  tract  had  been  contemplated,  he  would 
have  conveyed  all  that  his  undivided  moiety 
of  the  said  tract.  The  deed,  it  is  true,  an- 
nexes the  words  * 'conveyed  by  Robert  Carter 
to  Charles  Carter,  by  deed  of  14th  August, 
1789;*'  and  if  it  had  stopped  there,  there 


(a)  1  Fonb.  116,  n.  1;  Bro.  Ch.  Ca.  157. 


would  have  been  greater  reason  to  construe 
it  a  conveyance  of  an  undivided  moi«ty.  But 
it  proceeds  thus,  *'and  was  said  to  be  a  moi- 
ety" of  the  tract  granted  in  1727.  This  last 
expression  evidently  applies  to  a  specific 
tract,  which  is  said  or  supposed  to  contain  a 
moiety  of  the  tract  granted  in  1727.  Such 
an  expression  is  inconsistent  with  a  convey- 
ance of  a  full  and  undivided  moiety.  In  that 
case  the  conveyance  would  have  been  of  a 
full  and  undivided  moiety  merely.  With  re- 
spect to  the  criticism  on  the  term  "compre- 
hending," by  the  appellants'  counsel,  it 
would  have  been  correct  if  a  greater  interest 
had  been  in  the  first  place  clearly  shewn  to 
have  been  conveyed.  In  that  case  the  speci- 
fication might  be  construed  to  be  commen- 
surate with  the  basis  on  which  it  was  intended 
to  be  bottomed.  Such  was  the  case  in  the 
instance  of  Tabb  v.  Archer  ;(b)  but,  without 
a  petitio  principii,  that  construction  will  not 
fit  the  case  before  us.  This  construction  of 
Jones's  purchase  is  made  more  manifest  by 
the  reference  in  the  deed  to  Garland's  sur- 
vey, and  to  a  specification  of  the  lots  thereof, 
assigned  to  Charles  Carter,  and  by  him  sold 

to  Jones.  The  outward  lines  of  those 
194      lots  specify  as  ^completely  the  metes 

and  bounds  of  the  land  conveyed  by  the 
deed,  as  if  the  deed  had  been  silent  as  to  those 
lots,  and  had  described  that  line  by  mere 
course  and  distance  only.  It  is  further  to  be 
remarked,  that  the  sense  of  both  these  par- 
ties (Jones  and  Charles  Carter)  is  manifested, 
as  to  the  construction  of  the  contract  in  this 
particular,  by  Charles  Carter's  entry  into  the 
particular  lots  assigned  to  him,  and  now 
held  by  Jones,  and  by  the  actual  survey  of 
their  agent  Thornley.  He  did  not  survey 
the  whole  tract,  but  surveyed  this  as  a  speci- 
fic tract  of  land  by  the  metes  and  bounds 
resulting  from  the  lots  mentioned  in  the  deed. 
That  survey  not  being  objected  to  in  the 
Court  below  is  to  be  read  here,  and  to  have 
as  much  effect  here  as  there.  It  will  not  be 
pretended,  however,  I  presume,  that  a  depo- 
sition not  objected  to  in  the  Court  l>elow,  and 
containing  inter  alia,  for  example,  mere 
hearsay  testimony,  will  (by  the  mere  omis- 
sion to  object  to  the  deposition  in  the  infe- 
rior Court)  exalt  that  hearsay  testimony  into 
legal  evidence.  The  omission  to  object  in 
the  Court  below  only  amounts  to  an  agree- 
ment that  it  shall  t>e  read  in  the  appellate 
Court  to  avail  quantum  valere  potest.  The 
case  just  put  of  hearsay  evidence  seems  anal- 
ogous to  the  one  before  us.  In  the  case  of 
Johnson  v.  Brown,  (c)  the  survey  in  question 
was  authenticated  by  the  surveyor's  deposi- 
tion, and  was  made  part  thereof.  But  in  the 
case  of  I^ee  v.  Tapscott,(d)  it  was  held,  that 
a  private  survey  is  no  evidence  against  those 
who  were  strangers  to  it.  This  is  conclusive 
to  shew  that  Thornley's  survey  is  not  com- 
plete to  bind  Robert  Carter,  if  it  has  no 
greater  effect  in  this  Court  than  in  the  Court 
below.  But  what  does  that  survey  prove, 
even  as  between  Charles  Carter  and  Jones  ? 
Only  that  Charles  Carter's  dividend  of  land 
contains  fewer  acres  than  Garland's  survey 
purported.  But  does  it  further  prove,  that 
Robert  Carter's  dividend  does  not  also  fall 
short  in  the  same  ratio  ?    Certainly  not ;  for 


(b)  8  Hen.  &  Munf.  p.  ] 

(c)  8  Call,  2fl7. 

(d)  swash.  276. 
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cause  of  action  exists  in  Jones's  rep- 
195  resentatives,  ^admitting'  them  to  stand 
precisely  in  Charles  Carter's  shoes,  and 
that  Charles  Carter  was  not  barred  on  this 
subject  by  the  division  with  Washing^ton. 
Thornley's  survey,  therefore,  however  it 
may  be  between  Charles  Carter  and  Jones, 
and  in  relation  to  Charles  Carter's  dividend 
of  land,  does  not  affect  Robert  Carter,  nor 
shew  that  he  actually  stands  on  more  advan- 
tageous ground  in  respect  of  quantity  than 
the  present  appellant.  The  natural  presump- 
tion on  the  contrary  is,  that  if  Garland's  sur- 
vey does  not  hold  out  as  to  a  part  thereof,  it 
will  be  equally  deficient  in  relation  to  the 
whole  tract.  As,  therefore,  neither  the  whole 
tract,  nor  Robert  Carter's  particular  dividend 
of  land,  has  been  surveyed,  even  by  Thorn - 
ley,  the  case  of  the  appellants  is  incomplete 
to  shew  an  injury,  even  in  the  view  that  they 
are  now  entitled  to  a  moiety  of  the  tract  of 
11,375  acres.  That  survey,  if  made,  mig'ht, 
on  the  contrary,  shew  unequivocally,  (by 
Robert  Carter's  dividend  being"  more  defi- 
cient,) that  the  present  appellants  have  no 
cause  of  action  against  him,  but,  on  the  con- 
trary, that  they  hold  land  which,  on  the  pre- 
tension now  set  up,  the  representatives  of 
Robert  Carter  are  entitled  to  recover.  If, 
therefore,  no  inequality  of  partition  is  shewn 
to  exist  in  the  case  before  us,  it  is  unneces- 
sary to  consider  the  question  as  upon  the  doc- 
trines of  the  law  which  apply  to  unequal 
partitions  ;  though  I  doubt  not  the  doctrines 
stated  by  the  Judge  who  preceded  me  are 
correctly  stated. 

This  view  of  the  case  is  conclusive  against 
the  present  appellants.    But  as  (to  admit  the 
most)  it  is  doubtful  whether   they,  or   the 
representatives  of  Charles  Carter,    are  en- 
titled to  the  subject  of  the  present  claim,  (if 
any  one  is  entitled,)    those  representatives 
ought  certainly  to  be  parties   before  their 
interest  in  this  particular  can  be  affected. 
In  that  case  they  would  have  it  in  their  power 
to  exhibit    the  agreement    of  October,  1794, 
with  Jones,  which  he  did  not  think  proper  to 
do,  and  which  therefore  raises  a  presumption 
against  him.    As  it  is  not,  however,  proper 
to  hold  out  any  inducements  to  those  repre- 
sentatives to  engage  in  litigation    for  the 
land  now  claimed,  I  will  repeat,  that, 
1%      *from  this  case,  as  it  now  appears  to 
us,  I  do  not  see  that  even  they  would 
have  any  title.     Robert  Carter  conveyed  to 
Charles  Carter,  in  August,  1789,  an  undivided 
moiety  of  the  original  tract ;  and,  it  being 
important  that  a  specific  division  should  take 
place  between  them,  one  was  made  in  June, 
1790.     It  is  not  shewn,   nor  is  there  the  least 
ground  to  believe,  that  any  misrepresentation 
or  deception  was  practised  towards  Charles 
Carter,    in   making  it.    He   had  a  long  and 
ample  opportunity   to  know  the  quantity  of 
the  land,  and  even  to  make  a  survey  thereof. 
Garland's  survey,   by  which  they    agreed  to 
divide,  being  made  as  long  ago  as  the  year 
1755,  could  not  possibly  have  been  made  with 
a  view  to  any   deception  in  this   particular  ; 
and  if  it   had,   Robert  Carter  might,  in  the 
division,   have  been  himself  injured  as  well 
as  his  adversary.    But  any  such  pretence  is 
ridiculous.    If  the  lots  in  Garland's  survey 
have  not  held  out,  and,  even  if  there  was,  in  | 
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account  of  the  rents  to  be  paid  by  tl: 
ants,  such  error  would  run  throug 
whole  survey,  and  thus  demolish  the  ]  I 
sion  that  the  other  moiety  (Robert  Ca 
may  still  hold  out  its  purported  quani 
more.  With  respect  to  the  partition 
sion,  and  allotment,  made  by  Bushrod 
ington  and  Charles  Carter,  the  aul  i 
of  the  former,  as  attorney  for  ; 
Carter,  is  admitted  by  Charles  Cai 
the  instrument  of  division  itself;  at 
sides,  Bushrod  Washington  seals  the  | 
and  annexes  his  character  of  '*At  i 
for  Robert  Carter."  This  would  u 
me,  amply  sufficient  to  make  the  d;  i 
valid.  In  9  Co.  77,  a.  Combes's  cas< 
held,  that  if  A.  '*as  attorney  of  B.' 
shewing'  the  letter  of  attorney,  m 
surrender,  or  delivers  seisin  of  a 
of  land,  it  is  sufficient.  That  seems 
gouB  to  the  case  before  us.  As  tc 
instrument  of  partition,  if  the  en 
scope  of  Jones's  bill  had  been  for  ; 
divided  moiety  of  the  tract  of 
acres,  it  might  perhaps  be  doubted  w 
a  copy  of  that  paper,  supported  oe 
the  oath  of  the  defendant,  would  b 
petent  to  narrow  the  claim 
*such  is  not  the  end  of  the  bill,  as 
already  endeavoured  to  shew.  1 
claims  a  specific  tract  of  land,  of  whi 
appellants  are  already  in  possessioi 
therefore  the  exhibition  of  this  pa 
prove  the  very  fact  admitted  by  the  cl 
the  bill,  was  unnecessary  on  the  part 
defendant.  If  this  instrument  of  pa 
had  not  been  shewn  in  evidence  at  all, 
suit  would  have  been  precisely  the  sa 
the  shewing"  of  the  appellants.  But, 
paper  was  necessary  for  the  defence  o 
ert  Carter,  it  does  not  rest  upon  his  s 
merely.  It  is  supported  by  the  coinc 
of  boundaries  specified  in  it,  and  the  b 
deed  under  which  the  appellants  clai 
the  entry  of  Charles  Carter  into  the 
land,  and  by  Thomley,  the  appellant's 
surveying  by  the  same  boundaries. 

I  am,  therefore,  of  opinion,  as  up< 
present  record,  that  even  the  represeni 
of  Charles  Carter  would  have  no  claim 
land  in  controversy ;  and,  clearly,  th 
present  appellants  have  not ;  and  that 
if  they  had,  the  representatives  of  C 
Carter  should  be  also  before  the  Cou 
order  to  defend  their  right,  or  set  it  up 
ogation  of  the  claim  of  the  appellants, 
the  whole  I  am  of  opinion,  that  the  de< 
dismission  be  affirmed. 

JUDGE  FLEMING.    In  August,  17J 
compromise  took  place  between  Rober 
ter    and  Charles  Carter,  when    the  i 
conveyed    to    the    latter,    in    con  sec 
thereof,  an  undivided  moiety  of  the 
Creek  tract  of  land,  said  to  contain 
acres,  by  deed  bearing  date  the  14th 
August,  1789,  as  stated  in  the  bill,  a 
knowledged  by  the  answer,  though  th 
does  not  appear  in  the  record.     Previ 
the  26th  day  of  June,  1790,  a  partition 
land  was  made  by  and  between  Charle 
ter,  of  the  one  part,  and  Bushrod  Wa 
ton,  the  agent  of  Robert  Carter,  on  the 
part,  by  metes  and  bounds,  as  appeal 
deed  without  date,   under   the  seals 
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said  Charles  Carter  and  Bushrod  Wash- 
198      ingtOD,  a  copy  of  which  is  stated  *and 
referred  to  in  the  answer,  and  was  read 
at  the  trial  as  one  of  the  exhibits,  and  not 
excepted  to  ;  and  therefore  is  a  proper  docu- 
ment in  the  cause,   and  ought  to  have  the 
same  effect  as  the  deed  itself  would  have  had, 
if  produced.    The  division  was  made  with 
reference  to  a  survey  and  plat  of  the  whole 
tract  made  by  William  Garland,  in  the  year 
1755,  and  divided  into  a  number  of  lots,  from 
oue  to  forty -five  inclusive,  making  in   the 
whole  11,764,  instead  of  11,375  acres,  called 
for  by  the  patent ;  which  gave  a  surplus  of 
389  acres.     On  the  division  made    by  Mr. 
Washington  and  Charles  Carter,  it  appears 
by  Garland's  survey,   that  5,551  acres  were 
allotted  to  Charles  Carter,  and  the  residue  of 
6,213  acres  were  retained  for  Robert  Carter, 
making  a  difference    in   his  favour  of  662 
acres,  a  moiety  of  which,  taken  from  6,213 
acres  reserved  for  Robert  Carter,  and  added 
to  5,551   acres  allotted  to  Charles    Carter, 
would  give  to  each  party  5,882  acres ;  so  that, 
by  Garland's  survey,  Robert  Carter  got,  on 
the  division,  only    331  acres  more  than  a 
moiety  of  the  whole  tract  of  11,764  acres.    In 
consequence  of  this  division  made  by  metes 
and  bounds,  previous  to  the  26th  day  of  June, 
1790,  Charles  Carter  took  possession  of  the 
part  allotted  to  him,  and  acquiesced  in  the  di- 
vision, without  any  objection  or   murmur; 
and,  in  October,  1794,  after  a  lapse  of  more 
than  four  years,  sold  to  Mr.  Jones,  for  the 
consideration  of  three  dollars  per  acre,  "the 
Goose  Creek  tract  of  land,  in  the  County  of 
Loudoun,  said  to    be  a  moiety  of  a   tract 
granted  to  Robert  Carter,  by  deed  bearing 
date  the  30th  day  of  March,  1727,  and  to  con- 
tain 11,375  acres.''    And  the  land  is  described 
by   lots  numbered  in  Garland's  survey,  and 
agreeing    precisely   with    those  mentioned 
in   the   deed  of  partition  made  by   Charles 
Carter    and    Mr.    Washington,    on    behalf 
of  Robert  Carter.    After  Mr.  Jones's  pur- 
chase, a  resurvey    was    necessary,    to    as- 
certain   the    number  of  acres,   to    fix    the 
amount  of  the   purchase  money,  at    three 
dollars  per  acre.    A  survey  was  accordingly 
made  by  Aaron  Thornley,  by  which  it  ap- 
pears, that,  instead  of  5,551  acres,  according 
to    Garland's    survey,    those   several 
199      *lots  contained  only  4,871  acres,  leav- 
ing a  deficiency  of  680  acres.    But  sup- 
posing the  lots  retained  for  Robert  Carter, 
to  fall  short  of  Garland's  survey  in  the  same 
ratio,  there  would  be  a  deficiency  in  his  part 
of  761  acres  ;  making  the  difference  between 
the  two  lots  still  less  than   it  appears  by 
Garland's  survey,  and   shewing  only  290  1-2 
acres  more  than  a  moiety,  were  retained  for 
Robert  Carter.    But,  however  that  may  be, 
it  appears  to  me  that  Charles  Carter  was 
bound,   as  well  at  law  as  in  equity,  by  the 
partition   made  by  himself  and  Mr.  Wash- 
ington, by  metes  and  bounds,  of  which  he 
never  complained  to  the  day  of  his  death ; 
and  that  Mr.   Jones,  having  purchased  the 
specific  tract,   (as  appears  by  Charles  Car- 
ter's deed  to  him   of  December,  1794,)   also 
described  by  me\es  and  bounds,  the  parti- 
tion was  likewise  binding  on   him  :  and  he 
had  (if  any)   still  less  cause  of  complaint 
than  Carter ;  as  he  purchased  by  the  acre, 
and  was  bound  to  pay  for  no  more  land  than 
was  comprised  in  his  deed. 


Upon  the  whole,  I  concur  in  the  opinion, 
that  the  decree  is  correct,  and  ought  to  be 
affirmed  ;  and  that  is  the  unanimous  opinion 
of  the  Court. 


200  *Murdock  and  Others,  Surviving  Part- 
ners of  William  Cunninghanne  &  Co.,  v. 
Hern  don' 8  Executors. 

October.  1800. 

I.  Ap|Mids-R6Cord-C<Nirt  Will  liMpect  Whole  Record.* 

— Wben  a  caase  is  brouffht  np  to  a  superior  Court 
upon  a  bill  of  exceptions,  tbe  Court  will  inspect 
the  whole  record,  and,  if  there  be  any  error,  will 
reverse  the  Judgment,  for  such  error,  though 
they  may  be  of  opinion  that  the  Court  below  de- 
cided risrhtly  on  the  particular  point  on  which 
the  exceptions  were  taken. 

a.  Seflie— Second  Appeal.— If  a  cause  be  remanded  to 
an  inferior  Court  and  a  new  trial  directed,  the 
superior  Court  must  be  presumed  to  have  thoaghi 
the  declaration  safflcient;  consequently,  on  the 
new  trial,  or  on  a  second  appeal,  no  exception  can 
be  taken  to  the  declaration. 

a.  Seme— Abetement  of  Suit.- Where  a  suit  would 
have  abated  by  the  death  of  the  plaintiff,  and  the 
defendants  mlsrht  have  been  permitted  to  plead 
de  novo,  if  they  omit  to  avail  themselves  of  the 
death  of  the  plaintiff,  but.  on  the  contrary,  admit 
that  certain  persons  are  his  survlviuflr  partners, 
and  sro  to  trial  without  askiuflr  permission  to  plead 
de  novo,  they  are  precluded  from  making  the 
objection  after  verdict. 

4.  PlMUllnir-NU  Debet-Llmltstioa. -After  verdict  for 
the  plalntifiF.  on  the  plea  of  nil  debet,  it  Is  no 
ground  for  arresting-  Judflrment.  that  the  claim, 
as  shewn  by  the  declaration,  was  barred  by  the 
act  of  limitations:  for  it  will  be  intended  that  if 
the  act  were  given  in  evidence,  the  plaintiff  re- 
butted it  by  some  other  evidence,  which  avoided 
its  operation. 

This  cause  was  heretofore  in  this  Court, 
under  a  different  style,  and  was  decide  on 
a  different  point,  (a) 

The  orii^inal  suit  was  an  action  of  debt, 
brought  in  the  name  of  William  Cunning- 
hame  Sl  Co.  in  the  District  Conrt  of 
Fredericksburg,  against  Edward  Hemdon, 
upon  a  written  acknowledgment  of  the 
defendant,  that  on  the  18th  of  August, 
1775,  he  had  ''settled  his  account  with 
William  Reid,  merchant  in  Fredericks- 
burg, and  found  the  balance  due  him  to 
be  881.  7s.*'  and  a  written  memorandum, 
made  on  the  same  day,  and  on  the 
same  paper,  by  William  Reid,  "that  the 
above  acknowledgment  of  EXiward  Hemdon 
for  881.  7s.  was  to  be  understood  due  to  Wil- 
liam Cunninghame  Sl  Co."  The  declaration 
stated  the  fact  of  the  acknowledgment,  and 
the  memorandum  thereon,  which  was 
charged  as  an  assignment.  The  defendant 
pleaded  **owe  nothing;''  upon  which  issue 
was  joined.  On  the  trial  the  defendant 
objected  to  the  admission  of  the  above 
writings  as  evidence;  the  Court  sastained 
the  objection  ;  and,  under  the  influence  of 
that  opinion,  a  verdict  was  found  for  the 
defendant.  The  plaintiffs  appealed  to  this 
Court ;  and  pending  the  appeal,  the  appellee, 
Edward  Herndon,  died,  and  the  appeal  was 
revived  against  his  executors,  the  present 
appellees. 
This  Court  having  reversed  the  judgment 
of  the  District  Court,  and  sent  the 
201      cause  back  with  instructions  to  *admit 


•AppeUete  Practlce-inspectloa  of  Whole  Reoord.- 

For  this  proposition  the  principal  case  is  cited  in 
footnote  to  Baird  v.  Mattox,  1  Call  257:  PoUard  v. 
Baylor.  4  Hen.  &  M.  286.  The  principal  case  Is  also 
cited  in  Lanier  v.  Cocke,  6Munf.  660;  Butcher  v. 
Hixton.  4  LeiflTh  528:  Greenlee  v.  Bailey,  9  Lei^h 
628:  Carlon  v.  Ruffner.  12  W.  Va.  807:  Rlle>  v.  Jarvls. 
48  W.  Va.  66.  26  a  E.  Rep.  869. 
(a)  See  2  Call.  68a 
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the  evidence,  (being  of  opinion  that 
it  was  proper  upon  the  issue,)  an  entry  was 
made  on  the  record  in  that  Court,  (on  the 
14th  of  October,  1803,)  "that  the  suit  abated 
as  to  William  Cunninghame  &  Co.  by  his 
death,  and.it  was  admitted  that  Peter  Mur- 
dock,  John  Hamilton,  and  James  Robinson, 
were  the  surviving  partners;"  whereupon  a 
Jury  was  immediately  impanelled,  and 
sworn  to  try  the  '4ssne  joined,"  without 
any  application  by  the  defendants  to  plead 
de  novo,  and  a  verdict  found  for  the  plain- 
tiffs for  881.  7s.  and  294  dols.  55  cts.  damages. 
Errors  in  arrest  of  judgment  were  filed  by 
the  defendants,  on  the  following  grounds : 

1.  That  the  note  and  assignment,  as  stated 
in  the  declaration,  did  not  entitle  the  plain- 
tiffs to  recover,  in  the  form  in  which  they 
had  declared. 

2.  That  it  appeared  by  the  declaration, 
that  the  demand  was  barred  by  the  act  of 
limitations. 

3.  And  that  it  appeared  by  the  record,  that 
William  Cunninghame  was  dead  before  the 
finding  of  the  verdict. 

The  District  Court,  upon  argument  of  the 
errors,  gave  judgment  for  the  defendants ; 
from  which  the  plaintiffs  appealed  to  this 
Court. 

Williams,  for  the  appellants. 

Botts  and  Hay,  for  the  appellees. 

The  cause  was  argued  at  March  term  last ; 
when  various  points  were  made  by  the  counsel 
for  the  appellees  in  support  of  those  stated  in 
the  errors  in  arrest  of  judgment,  which  were 
repelled  by  the  counsel  for  the  appellants, 
chiefly  on  the  ground  that  the  opposite 
parties  were  precluded,  by  the  former  judg- 
ment of  this  Court,  from  making  the  objec- 
tions at  this  time.  And  on  Friday,  the  13th 
of  October,  1809,  the  Judges  delivered  their 
opinions. 

JUDGE  TUCKER.  This  is  the  same  case 
which  is  reported  in  2  Call,  530,  under 
the  title  of  Cunninghame  v.  Hemdon. 
202  *While  the  suit  was  depending  in  this 
Court,  Hemdon  died ;  and  the  cause 
was  revived  here  against  his  executors. 
The  judgment  was  finally  reversed,  and  the 
Jurors*  verdict  set  aside,  **and  a  new  trial 
was  ordered  to  be  had  in  the  cause,"  with 
directions  to  admit  the  evidence  which  had 
been  rejected  on  the  former  trial. 

The  cause  being  again  brought  on  in  the 
District  Court,  the  following  entry  appears  : 
"This  suit  abates  as  to  the  plaintiff,  Wil- 
liam Cunninghame,"  (he  being  the  only 
plaintiff  named  in  the  declaration,  which  is 
brought  in  the  name  of  W.  Cunninghame 
and  Company,  not  naming  any  other,)  '*by 
his  death,  and  it  is  admitted  that  Peter  Mur- 
dock,  John  Hamilton,  and  James  Robinson, 
are  the  surviving  partners  of  the  said  Wil- 
liam Cunninghame  &  Co.  'whereupon  came 
the  parties  by  their  attorneys,  and  thereupon 
came  a  Jury,'  &c.  who  found  a  verdict  for 
the  plaintiffs." 

The  defendants  moved  in  arrest  of  judg- 
ment, and  assigned  for  cause, 

1.  That  the  note  and  assignment  thereof, 
as  stated  in  the  declaration,  do  not  entitle 
the  plaintiffs  to  their  action  in  manner  and 
form  as  set  forth  in  said  declaration. 

If  this  were  sufficient  cause  for  arresting 
the  judgment,  it  ought  to  have  been  sooner 
noticed,  when  the    cause  was    before  this 


Court  on  the  former  appeal :  for  I  under* 
stand  the  practice  of  this  Court  to  be,  that 
if  a  cause  is  brought  up  hereupon  a  bill  of 
exceptions,  the  Court  will  consider  the 
whole  record  and  proceedings,  and  if  there 
be  any  error  therein,  in  any  other  part  of 
the  record,  will  reverse  the  judgment  for 
such  errors ;  although  they  should  be  of 
opinion  that  the  particular  point  upon  which 
the  exception  was  taken  was  rightly  ad- 
judged below  :  because  the  appellate  Court 
must  inspect  the  whole  record. (a)  This  Court 
having  reversed  the  former  judgment,  which 
was  rendered  in  favour  of  the  defendants, 
and  directed  a  new  trial  to  be  had  in  the 
cause,  must  be  presumed  to  have  thought 
the  declaration  sufficient ;  otherwise,  they 
would    have   affirmed  the    first   judgment, 

though  not  for  the  reasons  given  in 
203      the  *bill  of  exceptions,  as  has  been 

often  done  in  this  (3ourt.  I  therefore 
do  not  conceive  that  any  exception  can  be 
taken  to  the  declaration  upon  this  second 
appeal.  The  practice  would  be  highly  incon- 
venient and  vexatious,  and  pr^uctive  of 
infinite  delay,  and  of  appeals  without  end. 

2.  The  defendants  allege,  as  a  cause  of  ar- 
resting the  judgment,  that  it  appears  by  the 
declaration,  that  the  demand  is  barred  by  the 
act  of  limitations.  The  plea  is  nil  debet. 
Upon  this  plea  it  has  been  decided,  that  the 
act  of  limitations  may  be  given  in  evidence.. 
It  is  possible  it  was  given  in  evidence  on  the 
trial,  and  that  the  plaintiffs  produced  other 
evidence,  which  avoided  its  operation  ;  and 
this  is  the  presumption  of  law  after  a  ver- 
dict ;  so  far  at  least  as  that  the  defendant 
shall  not  avail  himself  of  the  act  of  limita- 
tions in  arrest  of  judgment.  The  act  must 
be  specially  pleaded,  or  given  in  evidence,, 
in  cases  where  that  is  permitted ;  otherwise 
no  notice  can  be  taken  of  it,  after  a  verdict. 

3.  They  allege,  that  it  appears  by  the  rec^ 
ord,  that  the  said  William  Cunninghame 
was  dead  before  the  finding  of  the  verdict 
of  the  Jury.  W.  Cunninghame  being  the 
only  plaintiff  named  in  the  declaration,  the- 
suit  ought  to  have  been  abated,  upon  that 
fact  being  shewn  to  the  Court,  unless  the 
defendants  have  precluded  themselves  from 
taking  advantage  of  it,  by  admitting  (as  the 
record  states)  that  Peter  Murdock,  &c.  are 
the  surviving  partners  of  the  said  William 
Cunninghame  A  Co.  Why  did  they  proceed 
to  the  after  trial  that  admission,  instead  of 
moving  the  Court  to  abate  the  suit  in  toto  ?' 
If  they  had  made  such  a  motion,  I  think  the 
plaintiffs  ought  to  have  been  permitted  to* 
amend  their  declaration  by  inserting  the 
names  of  the  surviving  partners,  intended 
to  be  comprehended  under  the  word  Com- 
pany, according  to  the  admission  of  the  de- 
fendants. It  has  the  air  of  surprise,  and 
therefore  I  think  ought  not  to  receive  the 
sanction  of  this  Court,  more  especially  as  it  is 
a  general  rule,  that  advantage  ought  to  be 
taken  of  any  matter  by  which  a  suit  may  be- 

liable  to  abate,  by  way  of  plea  puis  dar- 
204      rein  continuance,  at  the  very  next  *term 

after  which  the  abatement  happens, 
and,  consequently,  before  the  party  proceeds 
to  a  trial ;  and  as  the  defendants  by  their 
admission  shew  that  they  had  notice  of  Cun- 
ninghame's  death,  and  that  there  were  sur- 
viving   partners,    whose    names    they    also 

(a)  Balrd  t.  Mattoz,  1  Call.  867. 
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knew,  I  think  they  ought,  as  at  that  time, 
and  not  after  the  trial,  to  have  nfoved  the 
Court  to  abate  the  suit,  or  filed  a  plea  for 
that  purpose. 

But  there  remains  another  point  to  be  con- 
sidered: The  suit,  having  abated  in  this 
Court  by  Herndon's  death,  though  revived 
against  his  executors  here,  and  sent  back  for 
a  new  trial,  without  any  directions  as  to  the 
executors  being  first  admitted  to  plead,  has 
been  tried  upon  the  issue  joined  between 
Herndon  and  Cunninghame,  in  their  life- 
times respectively,  instead  of  being  tried 
upon  a  new  plea  of  the  executors  of  Herndon, 
and  issue  thereon  joined  between  the  pres- 
ent parties. 

At  common  law  the  original  suit  must  have 
abated  in  toto  by  Herndon's  death  after  issue 
joined  ;  and  so  must  it  have  done  at  any  time 
before  the  act  of  1806,  (2  Rev.  Code,  126,) 
which  was  subsequent  to  the  reversal,  and 
even  to  the  last  trial  in  the  District  Court. 
Even  if  the  revival  here  might  operate  to  re- 
vive it  in  the  District  Court,  for  the  purpose 
of  a  new  trial,  yet  I  doubt  whether  there  has 
not  been  such  a  mis-trial  as  is  not  aided  by 
the  statute  of  jeofails,  there  being  no  issue 
joined  between  the  parties  then  before  the 
Court. 

Besides,  upon  principle,(l)  it  would  seem, 
that  the  executors  ought  to  have  been  per- 
mitted to  plead  to  the  action  in  the  same 
manner  as  if  the  suit  had  been  brought  origi- 
nally against  themselves ;  for  they 
205  ought  to  have  had  an  ^opportunity  of 
pleading  the  want  of  assets,  or  any 
other  matter  that  they  might  have  pleaded, 
if  the  suit  had  been  brought  originally 
against  them. 

Perhaps  the  omission  of  the  executors  to 
move  the  Court  to  permit  them  to  plead, 
either  de  novo,  or  such  additional  plea  as 
their  counsel  might  have  advised,  has  cured 
this  error,  if  it  be  one.  If  the  majority  of  the 
Court  shall  be  of  that  opinion,  I  shall  cheer- 
fully acquiesce  in  their  decision. 

But,  upon  the  whole,  my  opinion  is,  that 
the  judgment  be  reversed,  and  the  cause  sent 
back,  with  leave  to  the  plaintiffs  to  amend 
their  declaration  by  inserting  the  names  of 
the  present  parties,  and  to  the  defendants  to 
plead  to  the  action,  as  if  it  had  been  brought 
originally  against  them. 

JUDGE  ROANE.  Upon  a  perusal  of  this 
case,  as  formerly  reported,(a)  it  appears  to 
have  been  the  opinion  of  the  Court,  that  the 
declaration  contained  a  sufficient  cause  of 
action  ;  else  the  judgment  of  the  Court  would 
not  have  assumed  the  shape  it  did,  which 
was  to  reverse  the  judgment,  on  the  ground 
that  the  District  Court  erred  in  withholding 
the  writings,  offered  by  the   plaintiff,  from 


(1)  Vide  2  Saund.  72.  n.  Williams's  note.  "Wberc 
the  defendant  dies  after  interlocutory  and  before 
final  j  udffment  the  plaintiff  must  sae  out  two  writs 
of  scire  facias  to  entitle  himself  to  take  out  execu- 
tion: one  before  final  Judsrment,  to  make  the  exec- 
utors or  administrators  parties  to  the  record;  the 
other,  after  final  judsrment.  to  ffive  them  an  oppor- 
tunity of  pleading  the  want  of  assets,  or  any  other 
matter,  that  an  executor  may  plead  in  his  defence 
to  a  scire  facias,  brougrht  upon  a  final  judffment 
obtained  aarainst  his  testator:  for  it  would  be  un- 
reasonable that  the  executors  or  administrators 
should  be  in  a  worse  situation  where  their  testator 
or  intestate  died  before  final  Judgment,  than  they 
would  have  been  in.  if  he  had  died  after.**  Cites 
Say.  Rep.  266.  Tomkins  v.  Gratton.— Note  in  Origi- 
nal Edition. 

(a)  See  2  Call.  580. 


the  Jury.  This  question,  therefore,  was  then 
settled,  and  is  not  now  open  for  the  decision 
of  this  Court :  and  this  i»  a  full  answer  to 
the  first  error  assigned  in  arrest  of  judgment 
on  the  second  verdict. 

As  to  the  second  error  assigned,  viz.  that 
it  appears  by  the  declaration  that  the  said 
demand  is  barred  by  the  act  of  limitations, 
there  is  nothing  in  it.  That  act  is  not 
pleaded ;  and,  if  it  be  true  that  it  could  be 
given  in  evidence  on  the  plea  of  nil  debet, 
(which  seems  to  have  been  the  ancient 

206  ^opinion,)  it  may  be,  and  therefore  we 
ought  so  to  take  it  after  verdict,  that 

the  effect  of  this  bar  was  rebutted  and  done 
away  by  proof  of  recent  acknowledgments 
of  the  debt. 

As  to  the  third  error  assigned,  that  William 
Cunninghame  was  dead  before  the  finding  of 
the  verdict  of  the  Jury,  there  is  a  clear 
admission  by  the  defendants,  on  the  record, 
that  the  suit  should  proceed  in  the  names  of 
the  surviving  partners  who  are  also  speci- 
fied therein. 

There  is,  then,  nothing  to  justify  the 
opinion  of  the  District  Court,  arresting  the 
judgment  on  the  verdict  rendered  in  favour 
of  the  plaintiffs.  With  respect  to  the  objec- 
tion stated  by  the  Judge  who  preceded  me, 
in  relation  to  the  appellees,  the  ezecators ; 
the  appeal  was  revived  against  them  while  it 
was  depending  in  this  Court.  Thej  did  not 
move,  either  in  this  Court  or  the  Court  below, 
for  leave  to  plead  de  novo ;  and  therefore  the 
Court  was  not  to  volunteer  such  a  privilege 
in  their  favour.  It  is  possible,  indeed,  that 
it  might  have  been  eligible  for  them  to  have 
changed  the  plea,  and  pleaded  fully  adminis- 
tered. But  how  did  the  Court  know  this  to 
be  the  case  ?  and  why  not  suffer  parties  to 
elect  the  particular  grounds  of  their  own 
proceedings  ?  The  plea,  on  which  issne  was 
joined  in  this  case,  denied  the  existence  of 
the  debt  altogether.  By  what  authority, 
then,*  ought  the  Court  to  have  compelled,  or 
even  permitted,  a  relinquishment  of  that 
ground,  (without-  its  being  asked  for  by  the 
executors,)  and  the  substitution  of  another 
plea,  (that  of  plene  administravit,)  which, 
on  the  contrary,  admits  the  debt,  though  not 
the  quantum  of  it.(b)  Why  should  the  Court, 
without  any  motion  for  that  purpose,  and 
therefore,  I  infer,  without  any  necessity 
required  by  the  state  of  the  testator's  assets, 
adopt  a  course  which  would  arrest  the  trial, 
and  exhaust  a  good  deal  of  time  in  maturing 
for  trial  another  issue,  to  which  the  instruc- 
tion of  this  Court  would  have  no  application. 
That  instruction  certainly  contemplated  a 
new  trial  of  the  existing  issue,  and  not  of 
another  issue  to  be  made  up  between  the 
parties.    This  point,  then,  is  concluded 

207  by  the  former  ^opinion  of  this  Court, 
that  this  issue,  and  not  another  issue, 

should  be  tried  between   the  parties. 

I  see  no  necessity  for  the  Court  to  have  vol- 
unteered such  a  privilege  in  the  case  before 
us,  however  it  might  have  been  if  I  the  execu- 
tors had  made  a  motion  for  that  purpose ; 
and,  therefore,  in  every  light  in  which  I  can 
view  the  case,  I  am  of  opinion,  that  the  judg- 
ment of  the  District  Court  should  be  re- 
versed, and  one  entered  for  the  appellants. 

JUDGE  FLEMING.  The  only  doubt  on 
the  mind  of  either  of  the  members  of  the 


(b)  BuU.  N.  P.  149, 
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Coart  seems  to  be,  whether,  upon  the  suit 
beins^  revived  against  the  executors  of  Hern- 
don,  the  original  defendant,  and  the  death  of 
the  plaintiff,  William  Cunninghame,  who 
was  first  named  in  the  firm  of  Cunninghame 
Sl  Co.,  the  former  pleadings  ought  not  to 
have  been  set  aside,  and  the  defendants  al- 
lowed to  plead  de  novo  ?  To  this  it  may  be 
observed,  that  the  parties  went  to  trial  on 
the  former  issue  by  mutual  consent,  or  at 
least  without  any  objection  on  the  part  of 
the  defendants,  they  admitting  that  Peter 
Murdock,  John  Hamilton,  and  James  Robin- 
son, are  the  surviving  partners  of  the  said 
William  Cunninghame  A  Co.,  and  no  motion 
to  the  Court,  or  suggestion  was  made,  that 
they  wished  to  plead  over,  or  to  amend  their 
plea ;  nor  is  it  stated,  or  taken  notice  of,  in 
the  errors  filed  in  arrest  of  judgment,  which 
have  already  been  recited.  I  am  not  for  ob- 
structing the  course  of  justice  (as  was  some- 
times formerly  done  in  England)  by  an  over 
nice  criticism  on  pleading,  where  a  cause  has 
been  fairly  tried  on  its  true  merits ;  and  es- 
pecially after  a  verdict.  I  am,  therefore,  of 
opinion,  that  the  District  Court  erred  in  sus- 
taining the  errors  in  arrest  of  judgment,  and 
that  the  judgment  of  the  said  Court  be 
reversed,  and  the  plaintiffs  have  judgment 
on  the  verdict  aforesaid. 

Judgment  of  the  District  Court  reversed. 


208      *The  Commonwealth  v.    Fairfax  and 
Others. 

Tuesday,  October  17, 1800. 

Sberlffs-Bood  of-UsUtlty  of  Sureties.*— The  true 
coastruction  of  the  law,  concemlnff  the  appoints 
ment  and  duties  of  sheriffs,  requires  that  they 
should  be  annually  nominated,  and  commissioned, 
and  should  annually  ffive  bond  for  the  faithful 
collection  of  the  taxes,  &c.  therefore,  in  this  case, 
the  hlsrh  sheriff  havinsr  been  nominated  and  com- 
missioned for  one  year  only,  and  having  acted 
the  second  year,  without  a  new  nomination  and 
commission,  and  not  haTlng-  renewed  his  bond. 
HSU),  that  the  securities  for  the  first  year  were 
not  liable  for  the  taxes  collected  by  the  hlsrh 
sheriff  for  the  second. 

This  was  an  appeal  from  a  judgment  of  the 
General  Court,  overruling  a  motion  made  in 
behalf  of  the  Commonwealth  against  the  ap- 
pellees as  sureties  of  Alexander  White,  late 
sheriff  of  Jefferson  County,  for  the  taxes 
which  accrued  the  second  year  of  *his  sheriff- 
alty, he  having  been  commissioned,  and 
given  bond  and  security  for  the  first  year 
only. 

White  being  appointed  sheriff,  by  commis- 
sion dated  the  27th  of  June,  1805,  on  the  9th 
of  July  following,  gave  bond  for  the  collec- 
tion of  the  taxes,  in  the  usual  form,  with  the 
appellees  his  securities. 

A  motion  was  made  against  the  securities 
for  the  taxes  due  and  collected  by  White  for 
the  year  1806.  The  Court  overruled  the  mo- 
tion ;  being  of  opinion  that  the  securities, 
under  the  different  acts  of  assembly  concern- 


♦Sheiiffs  Bond— LIsbltlty  of  Sureties.— In  support  of 

the  proposition  that  the  sureties  in  the  official 
bond  of  a  sheriff  are  only  liable  duringr  the  actual 
duration  of  the  office  under  which  the  bond  was 
given,  the  principal  case  is  cited  in  Douglass  v. 
Stumps,  5  LeiflTh  880:  Tyler  ▼.  Nelson,  14  Qratt  222; 
Munford  v.  Rice,  6  Munf.  82:  Jacobs  v.  Hill,  2  Leigrh 
397:  Cecil  V.  Early.  10  Gratt.  2US.  The  principal  case 
is  distinsruished  in  State  v.  Proud  foot,  88  W.  Va.  745, 
18  S.  £.  Rep.  958. 

And  that  the  sureties  can  defend  as  fully  at  law 
as  In  a  court  of  equity,  see  the  principal  case  cited 
in  Penn  v.  Indies,  82  Va.  87. 


ing  sheriffs,  and  the  collection  of  the  public 
revenue,  were  bound  for  the  due  collec- 
tion and  payment  of  the  taxes  for  the  year 
1805  only. 

The  Attorney  General,  for  the  Common- 
wealth, contended,  that  the  condition  of  the 
bond  being  that  White  should  faithfully  col- 
lect, account  for,  and  pay  the  taxes  imposed 
by  law,  in  his  County,  during  his  continuance 
in  office,  was  broad  enough  to  cover  all  the 
transactions  of  the  sheriff  while  he  acted  in 
that  capacity.  By  the  6th  section  of  the  act 
of  1792,  (a)  every  person  commissioned  and 
qualified  as  sheriff,  shall  be  continued  in 
office  one  year  after  his  qualification,  and 
may,  with  his  own  consent,  and  the  approba- 
tion of  the  executive,  be  continued  for  two 
years,  and  no  longer,  unless,  by  some 
accident  or  impediment,  a  succeeding  sher- 
iff shall  be  prevented  from  qualifying,  in 
which  case  the  preceding  sheriff  shall 
continue   to  act,    till  a    successor    be  duly 
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qualified.    The  uniform  practice    has 
*been  to  consider  the  securities  bound, 
during   the    sheriff's   continuance   in 
office. 

Wickham,  for  the  appellees,  argued,  that 
the  law  evidently  contemplated  the  annual 
appointment  of  a  sheriff,  and  the  duration 
of  his  office  for  one  year  only  ;  though,  with 
his  own  consent,  and  the  approbation  of  the 
executive,  he  may  be  continued  for  two 
years.  The  continuance  of  the  sheriff  for 
the  second  year  must  depend  upon  some  act 
of  the  executive ;  they  must  express  their 
approbation  by  granting  him  a  new  com- 
mission. Though  the  word  continue  be 
equivocal,  yet  its  obvious  meaning,  con- 
nected with  the  other  parts  of  the  law,  is, 
that  the  sheriff  must  l>e  reappointed. 

Analogous  to  the  appointment  of  a  sheriff, 
is  that  of  the  governor ;  who  may  continue 
in  office  for  three  years,  but  he  must  be  an- 
nually appointed.  So,  a  sheriff,  under  the 
first  section  of  the  law,(b)  must  be  annually 
recommended,  and,  of  course,  ought  to  be 
annually  appointed.  By  giving  the  law  this 
construction,  every  part  will  be  consistent. 
The  latter  part  of  the  6th  section,  which  is 
relied  on  by  the  Attorney  General,  applies 
only  to  cases  where  the  sheriff  had  been  duly 
reappointed,  and  acted  for  two  years,  and, 
by  some  impediment,  a  successor  had  not 
been  qualified. 

The  words  ''during  his  continuance  in 
office,"  inserted  in  the  bond,  if  not  required 
by  law,  cannot  be  extended  to  charge  the 
securities  beyond  the  legal  term  of  the  sher- 
iffalty. But,  if  my  construction  be  correct, 
the  office  continued  for  one  year  only. 

The  Legislature,  no  doubt,  contemplated 
the  renewal  of  the  bond  every  year  ;  because, 
from  the  defalcations  of  the  sheriff,  one  set 
of  securities  might  be  very  inadequate.  Be- 
sides, a  man  might  be  willing  to  be  security 
for  one  year,  who  would  not    agree  to  be 

bound  for  two. 
210         *JUDGE   TUCKER,  after   stating 
the  case,  proceeded : 

It  is  to  be  observed,  that  the  taxes  for  the 
year  1805,  became  due  on  the  31st  of  Decem- 
ber of  that  year  ;  that  they  could  not,  how- 
ever, be  distrained  for  until  the  first  of  May, 
succeeding  ;  nor  were  they  payable   into  the 

(a)  1  Rev.  Code,  c  8p.  p.  lao. 

(b)  1  Rev.  Code,  c.  80,  p.  120. 
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treasury,  until  the  first  of  October  following', 
(a)  Of  course,  these  taxes  did  not  fall  due 
until  six  months  after  White  R'ave  this  bond ; 
nor  did  the  taxes  for  1806  fall  due  until  six 
months  after  one  year  from  the  time  of  his 
appointment  had  expired.  Consequently  the 
main  question  is,  for  what  period  was  Mr. 
White  appointed  sheriff,  by  that  commission ; 
since  the  undertaking*  of  the  securities  for 
his  due  collection  of  the  taxes,  must  be  un- 
derstood as  commensurate  with  the  duration 
of  his  commission,  as  a  collector  of  the  rev- 
enue. 

From  an  attentive  perusal  of  the  several 
acts  on  this  subject,  I  feel  no  doubt,  that, 
according  to  the  true  intent  and  meaning*  of 
the  law,  sheriffs  must  be  annually  nomi- 
nated by  the  County  Courts ;  must  be  an- 
nually commissioned  by  the  Governor ;  and 
must  annually  give  bond  for  the  faithful  col- 
lection of  all  taxes  imposed  by  law  in  their 
County,  and  which  may  t>ecome  due  at  any 
time  during  the  period  of  one  year  there- 
after; provided  the  sheriff  lives  until  the 
31st  of  December,  next  after  such  appoint- 
ment, &c.  Because,  if  he  lives  till  that  day, 
his  deputies  may  collect  the  taxes  in  the 
same  manner  as  if  he  had  lived. (b)  The 
undertaking  of  the  securities  to  this  bond 
must  therefore,  I  conceive,  be  understood  as 
g'oing  no  further  than  for  the  faithful  collect- 
ing- and  paying  the  taxes  for  the  year  1805 
only  ;  and  consequently  that  the  judgment 
be  affirmed. 

JUDGE  ROANE.  By  the  act  of  1792,  c. 
80,  the  County  Courts  are  to  make  annual 
nominations  of  sheriffs.  This  provision, 
as  well  as  the  positive  limitation  of  the  du- 
ration of  the  office  contained  in  the  6th 
section,  determines  the  duration  of  the 
office  to  be  for  one  year  only ;  and  the  ef- 
211  feet  *of  the  bond  can  only  be  com- 
mensurate therewith.  In  the  event 
of  the  same  person  being  continued  sheriff 
a  second  year,  which  can  only  be,  if  he  is 
again  nominated  by  the  County  Court,  it 
is  to  be  considered  as  a  new  appointment. 
The  terms  **approved*'  and  **continue,** 
used  in  the  6th  section  in  relation  to  a  sec- 
ond appointment,  are  precisely  those  used 
in  the  Ist  and  6th  sections  in  relation  to  an 
original  appointment :  Nothing,  therefore, 
can  be  inferred  from  those  expressions  to 
shew  that  a  second  appointment,  or  a  con- 
tinuance in  office  for  a  second  year,  does 
not  stand  precisely  on  the  footing  of  an 
'original  one.  The  sum  provided  in  the  act 
as  the  penalty  of  the  bond,  is  supposed  to  be 
ample  enough  for  a  single  year,  and  even 
for  a  short  time  longer  in  the  event  of  a 
succeeding  sheriff  being  prevented  by  acci- 
dent from  qualifying;  but  it  may  not  be 
sufficient  to  cover  also  a  second  year;  and 
no  construction  of  the  act  can  be  made  to 
extend  the  bond  to  apply  to  a  second  year, 
which  would  not  equally  hold  if  the  sheriff 
were  permitted  to  act  for  twenty  years, 
which,  in  that  case,  would  surely  be  unrea- 
sonable. The  case  at  bar  differs  from  that 
only  in  degree.  On  the  whole,  I  am  of 
opinion,  that  there  ought  to  be  an  annual 
nomination,  appointment,  and  bond.  The 
expression  in  the  bond  **during  the  contin- 
uance  in   office,**    must  clearly  have  refer- 


(a)  L.  V.  ed.  1794,  c.  88,  8.  27,  p.  182. 

(b)  lb.  S.29. 


ence  to  the  actual  duration  of  the  office  by 
virtue  of  the  appointment  under  which  the 
bond  was  taken. 

My  opinion  is,  that  the  judgment 
affirmed. 

JUDGE  FLEMING  concurring ;— by  the 
whole  Court  the  judgment  of  the  Greneral 
Court  affirmed. 


212  *Dunbar  and  Vass  v.  Long's  Adminis- 

trator. 

October.  1800. 

Wiit«— When  Msy  Be  Executed.*— A  writ  returnable 
to  a  District  Court  of  Common  Law.  mlffht  le«a]l7 
be  executed  at  any  time  during  the  term  to  wblch 
it  was  retamable. 

An  appeal  was  taken  in  this  case,  from 
the  judgment  of  the  District  Court  of  Fred- 
ericksburg, for  the  purpose  of  settling  a 
point  of  practice,  stated  to  be  of  great  im- 
portance to  the  country.  It  was  a  suit 
brought  in  that  Court  by  the  appellants 
against  the  appellee;  the  writ  in  which  was 
executed  after  the  first  day  of  the  term  to 
which  it  was  returnable.  At  the  next  suc- 
ceeding Court,  the  cause  stood  as  an  office- 
judgment,  confirmed  at  the  rules  held  in 
the  clerk's  office  intervening  between  the 
two  terms ;  when  the  Court,  on  motion  of 
the  defendant,  granted  a  rule  *'to  shew 
cause  why  the  judgment  and  proceedings 
in  ths  office  should  not  be  set  aside,  and  the 
sheriff's  return  on  the  capias  quashed.** 
The  court,  on  hearing  affidavits  read,  and 
after  reciting  that  the  arrest  was  made  by 
the  sheriff  after  the  first  day  of  the  term 
to  which  the  writ  was  returnable,  ordered, 
that  **the  judgment  in  the  office,  and  all 
other  proceedings  had  in  the  cause,  subse- 
quent to  the  capias,  be  set  aside,  and  that 
the  writ  and  sheriff's  return  thereon  be 
quashed."  From  which  judgment  the 
plaintiffs  appealed  to  this  Court. 

Botts,  for  the  appellants,  insisted, 
1.  Thit  it  was  competent  to  the  sheriff  to  ex- 
ecute the  writ  after  the  first  day  of  the 
Court ;  inasmuch  as  the  day  after  the  rising 
of  the  Court  was  the  day  of  appearance.  As 
no  alias  capias  could  issue  during  the  term, 
there  would  be  a  period  when  the  defendant 
might  evade  the  process  of  the  Court,  un- 
less the  sheriff  were  authorized  to  make  the 
arrest  between  the  first  and  last  day  of  the 
term.  2.  That  if  the  service  of  the  writ 
were  irregular,  it  was  too  late  to  take  ad- 
vantage of  it  after  office  judgment ;  which 
can  only  be  set  aside  by  pleading  an  issu- 
able plea,  (c) 

213  *  Williams,  contra,    contended,  that 
the  writ  could  not   be   executed    after 

the  first  day  of  the  Court.  All  writs  are 
made  returnable  to  the  Court ;  which  neces- 
sarily implies  the  first  day  of  the  Court. 
Where  the  law  contemplates  a  return  of 
process  to  any  particular  day  of  the  term, 
it  is  always  expressly  so  declared;  as  in  the 
case  of  subpoenas  for  witnesses,  (d)  After 
the  first  day  of  the  term,  the  power  of  the 
sheriff    to   execute   the  writ  ceases ;  but  he 

•Writs— Bxectttlon.— A  writ  cannot  be  legally  ex- 
ecuted after  the  term  to  wblcb  It  was  returnable. 
Crews  V.  Garland,  2  Munf .  403.  citing-  Dunbar  9.  Ltma, 
A  Hen.  dt  M.  212.  The  principal  case  is  also  cited  in 
fooUnote  to  Corrle  v.  Campbell.  1  Wash.  ISS. 

(c)  Rev.  Code,  vol.  1,  p.  78,  c.  ee.  s.  28. 

(d)  1  Rev.  Code.  77. 
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may  return  it  at  any   time    before  the   ap- 
pearance day. 

As  to  the  objection,  that  there  was  an 
ofifice- judgment,  founded  on  the  return  of 
the  sheriff,  it  has  no  weight ;  for  the  Court, 
at  the  next  succeeding  term,  have  full  power 
to  set  aside  any  proceedings  in  the  office 
which  have  taken  place  since  the  last  term. 

J  UDGE  TUCKER.  The  defendant  in  the 
District  Court  obtained  a  rule  to  shew  why 
the  judgment  and  proceedings  in  the  office 
should  not  be  set  aside,  and  the  sheriff's 
return  on  the  capias  agaii^st  him  be 
quashed,  because  the  arrest  was  made  by  the 
sheriff  of  Orange,  after  the  first  day  of 
the  term  to  which  the  writ  was  rettfrnable; 
the  Court  set  aside  the  judgment  and  all 
other  proceedings  in  the  office,  subsequent 
to  the  capias,  and  quashed  the  writ  and  the 
sheriff's  return  thereupon:  from  which 
judgment  the  plaintiff  appealed. 

The  District  Court  Law  (ed.  179^,  c.  66,  s. 
21,)  directs,  that  all  writs  shall  be  returna- 
ble to  the  next  Court.  But  the  25th  section 
declares,  that  the  first  day  after  the  end  of 
the  Court  to  which  the  process  is  return- 
able, shall  be  the  appearance  day,  in  all 
process  returnable  to  any  day  of  the  Court 
next  preceding.  In  the  26th  section,  the 
sheriff  is  required  to  return  the  writ,  and  a 
copy  of  the  bail-bond,  to  the  clerk's  office, 
before  the  day  of  appearance.  In  the 
County  Court  Law,  (Ibid.  c.  67,  s.  17,)  it  is 
directed,  that  all  process  issuing  from  such 
Courts  to  bring  any  person  to  answer  in' 
any  suit  therein,  shall  be  executed  three 
days  at  least  before  the  day  therein 
214  mentioned  *for  the  return  thereof. 
But  there  is  no  such  provision  in  the 
District  Court  Law.  Nor  can  I  discover 
any  good  reason,  why  a  sheriff  should  be 
inhibited  from  executing  a  process  to  him 
directed,  for  ten,  twelve,  or  even  fifteen 
days,  before  the  appearance  day  p<'escribed 
by  law,  if  he  have  any  opportunity  of  doing 
it.  He  must  take  care,  when  he  does  exe- 
cute it«  that  the  day  of  appearance  be  not 
yet  arrived,  because  he  is  bound  to  return 
it  to  the  office  before  the  appearance  day. 
If  he  does  so,  it  must  of  necessity  be  ex- 
ecuted either  before  the  term  begins,  or  be- 
fore it  has  ended,  which  I  think  is  all  the 
law  requires. 

The  18th  section  of  the  County  Court  Law, 
and  the  23d  of  the  District  Court,  which  in 
certain  cases  prescribe  a  summons  in  lieu  of 
a  capias,  throws  some  further  light  upon 
the  subject.  For  in  both  cases  it  requires 
the  summons  to  have  been  executed,  or  a 
copy  left,  ten  days  before  the  return  day,  al- 
though, according  to  the  general  directions 
concerning  writs  and  summonses,  it  must 
be  made  returnable  to  the  next  Court.  And 
if  the  defendant  do  not  appear  at  the  re- 
turn day,  the  plaintiff  may  proceed  against 
him  as  if  he  had  been  taken  upon  a  capias. 
Where  a  term  is  more  than  ten  days  (as 
many  were)  even  this  process  against  per- 
sons privilegfed  from  arrests,  might  be  ex- 
ecuted after  the  commencement  of  the 
term,  which  appears  to  put  the  question 
out  of  all  doubt. 

But  were  it  otherwise,  I  think  the  judg- 
ment was  erroneous  in  quashing  the  writ 
as  well  as  the  return ;  and  this  for  two  rea- 
sons: first,    because    the    writ*  itself  is  no't 


alleged  to  have  been  vitious  or  defective, 
and  therefore  not  liable,  for  any  intrinsic 
cause  therein  apparent,  to  be  quashed;  and, 
consequently,  not  for  any  irregularity  in 
the  service  thereof.  Secondly,  because,  by 
the  terms  of  the  rule,  the  plaintiff  was  not 
required  to  shew  cause  why  the  writ  should 
not  be  quashed,  but  why  the  return  thereon 
should  not.  The  judgment  therefore  goes 
beyond  the'  rule,  and  ought  to  be  set 
aside. 

215  *I  am  of  opinion  that  the  judgment 
be  reversed,  and  the  cause  remanded  to 

the  District  Court,  there  to  be  proceeded  on 
in  the  same  manner  as  if  the  Court,  on  the 
hearing  of  the  arguments  on  the  rule  to  shew 
cause,  had  then  discharged  the  rule,  the 
record  before  this  Court  being  too  imperfect 
to  give  more  particular  instructions  re- 
specting the  course  which  the  District  Court 
ought  to  have  pursued. 

JUDGE, ROANE.  By  the  act  of  1753, 
reducing  into  one  the  several  acts  relating 
to  the  Geq^ral  Court,  (a)  several  particular 
return  days  are  expressly  provided  for  proc- 
ess, both  on  the  Common  Law  and  Chan- 
cery sides  of  that  Court.  By  the  act  of 
1777,  c.  17,  establishing  a  General  Court, 
two  several  return  days  in  each  term  are 
also  expressly  provided  for  its  process,  (b) 
By  the  act  of  the  same  session,  establish- 
ing a  High  Court  of  Chancery,  (c)  two  re- 
turn days  are  expressly  established  in  each 
term ;  and  the  same  provision  is  expressly 
kept  up  in  the  act  of  1792,  concerning  the 
High  Court  of  Chancery,  (d)  By  the  act  of 
1792,  reducing  into  one  the  several  acts  con- 
cerning the  General  Court,  the  first  day  of 
the  Court  is  expressly  provided  as  the  re- 
turn day  for  its  process,  (e)  The  other  re- 
turn day,  provided  by  the  act  of  1777  before 
mentioned,  is  dropped  in  this  act,  not  only 
on  account  of  the  different  organization 
which  the  General  Court  had  now  assumed, 
but  also  because  it  became  the  less  neces- 
sary, from  the  reduced  length  of  the  ses- 
sions of  the  General  Court.  And  by  the 
9th  section  of  the  County  Court  Law  of 
1792,  (f)  the  first  day  of  the  term  is  expressly 
made  the  return  day  in  relation  to  all  proc- 
ess made  returnable  to  the  quarterly  ses- 
sions. 

I  may  therefore  take  it  as  a  general  prin- 
ciple, running  through  all  our  laws,  as  well 
those  now  in  force  as  those  which  have 
been  altered  or  repealed,  and,  taken  in  re- 
lation to  all  the  Courts,  superior  and  infe- 
rior, and  those  having  Chancery  as  well  as 
Common  Law  jurisdiction,  that  particular 
return  days   have  been  expressly  pro- 

216  vided  for    their  *process.      There    is 
also  a  peculiar  propriety   and  fitness 

in  this;  especially  in  relation  to  those 
Courts,  and  those  cases,  as  to  which  it  is 
provided,  that  a  certain  number  of  days 
shall  elapse  between  the  execution  and  re- 
turn of  the  process;  for  otherwise,  the 
sheriff  or  officer  would  have  no  criterion 
whereby  to  govern  himself  in  the  service 
thereof. 
In  the  case  before  us,  however,  of  process 

(a)  Virirlnia  Laws.  (ed.  of  17».)  p.  2M. 

(b)  Ch.  Rev.  70. 

(c)  lb.  c.  16.  p.  (J7. 

(d)  1  Rev.  Ckkle.  p.  68. 

(e)  lb.  71. 

(f )  lb.  86. 
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iasuingr  from  the  office  of  the  District  Court, 
-a  particular  return  day  is  not  expressly  pro- 
vided by  the  terms  of  the  act.  It  remains 
to  be  seen,  therefore,  whether,  from  a 
sound  construction  of  the  act  taken  in  all 
its  parts,  and  on  a  review  of  all  our  acts  in 
pari  materia,  the  want  of  this  expression 
is  not  entirely  supplied. 

In  making  this  construction  it  is  un- 
doubtedly a  circumstance  of  great  impor- 
tance, that  it  has  been  the  uniform  policy 
of  all  our  acts  on  this  subject,  except  the 
present  act  and  one  other,  to  provide  by  ex- 
press words  proper  return  days  for  the  proc- 
ess of  the  respective  Courts.  There  can 
be  no  reason  why  a  diversity  should  exist 
in  this  particular,  in  relation  to  the  process 
of  the  District  Courts.  It  will  be  also  a 
circumstance  of  overruling  weight,  if,  in 
other  acts  relating  to  this  subject,  expres- 
sions entirely  similar  to  those  existing  in 
the  case  before  us,  have  been  expounded  by 
the  Legislature  itself,  beyond  all  contra- 
diction, at  the  same  time,  and  Jn  the  same 
acts,  in  a  sense  restricted  to  a  particular 
return  day.  It  will  presently  be  seen,  *from 
Blackstone'is  Commentaries,  that  it  id  inci- 
dental to  a  return,  that  it  be  to  some  day 
within  the  term. 

Such  is  the  fact.  By  the  act  of  1740,  for 
establishing  the  County  Courts,  (a)  it  is 
provided,  that  all  process  in  the  County 
Courts  shall  be  returnable  to  *  ^  the  next  suc- 
ceeding Court,'*  and  shall  be  executed  three 
days  at  least  before  the  day  mentioned 
therein  for  the  return  thereof,"  and  if  any 
process  be  taken  out  within  three  i1ays  **  be- 
fore the  next  Court  day,"  it  shall  be  re- 
turnable    to    the     next    Court,     and    not 

otherwise. 
217  *In  this  case,  the  general  expres- 
sion, '*the  next  succeeding  Court," 
in  relation  to  the  return  of  process,  is  ex- 
pounded by  the  Legislature  in  the  same 
section,  to  mean  the  **next  Court  day,"  or 
the  first  day  of  the  next  Court.  It  was  so 
expounded  from  the  general  necessity  of 
having  some  particular  return  day,  as 
evinced  by  the  whole  system  of  our  acts  as 
aforesaid,  and,  in  particular,  in  this  case, 
because  otherwise  the  sheriff  would  have 
no  certain  criterion  to  go  by,  in  relation  to 
the  three  days  provided  to  intervene  be- 
tween the  execution  and  return  of  the  proc- 
ess. The  same  provision,  precisely,  as  to 
the  return  of  process  made  returnable  to 
the  monthly  sessions  of  the  County  Courts 
by  the  9th  section  of  the  County  Court  Law 
of  1792,  (b)  is  interpreted  by  the  Legislature 
in  precisely  the  same  manner  in  the  same 
act,  section  17.  (c) 

These  two  cases  of  a  legislative  construc- 
tion at  the  same  time,  and  in  the  same  acts, 
upon  a  provision  entirely  analogous  and 
similar  to  the  one  before  us,  are  decisive  of 
the  point  in  question ;  especially  if,  as  I 
shall  endeavour  to  shew,  the  same  reason 
exists  in  this  case  for  a  similar  construc- 
tion, and  the  Legislature  has  also  shewn 
its  sense,  (though,  perhaps,  in  expressions 
not  quite  so  strong, )  that  the  provision  in 
question  should  be  restricted  to  a  particular 
day. 


(a)  Edit,  of  1752.  p.  170. 

(b)  IRev.  Code,  p.  86. 


(c)  lb.  M. 


In  the  act  in  question,  the  process  in  the 
District  Courts  is  made  returnable  to  ''the 
next  Court,  "(d)  There  is  certainly  no 
difference  between  this  expression  and  that 
of  the  **next  succeeding  Court,"  as  men- 
tioned in  the  County  Court  acta  aforesaid. 
The  exception  too,  in  this  clause,  that  sub- 
poenas for  witnesses  may  be  made  return- 
able to  any  day  in  the  term,  seems,  by 
contradistinction,  to  import,  that  other 
process  is  t6  be  returnable  on  some  day  of 
the  term,  and  not,  as  is  argued,  to  the  term 
generally.  As  it  is  a  general  rule  of  con- 
struction, that  an  expression  ezpoanded  in 
a  particular  sense  in  one  part  of  an  act  or 
system  of  acts,  shall  have  the  same  mean- 
ing, in  general,  in  another;  the  foregoing 

legislative   exposition    in    relation  to 
218      *the  return  days  in  the  Connty  Courts^ 

would  seem  to  settle  the  construction 
in  the  present  case.  But  that  is  not  all. 
By  the  23d  section  of  the  District  Court 
act,  (e)  it  is  provided,  that,  in  suits  to  be 
commenced  against  a  Governor,  Counsel- 
lors, Judges,  &c.  a  summons  shall  isane, 
instead  of  a  capias,  requiring  the  defend- 
ant to  appear  and  answer  the  same  "on 
the  proper  return  day  in  the  next  District 
Court,"  and  that,  in  the  case  of  a  copj 
left,  ten  days  shall  intervene  between  that 
service  and  the  **return  day."  Thus  we 
find  the  Legislature  itself  expounding  in 
the  same  act  the  before-mentioned  general 
expression,  "the  next  Court,"  to  mean  a 
proper  return  day,  and  again  to  mean  '*a 
return  day;"  and  unless  a  return  day  be 
fixed  by  such  construction,  it  is  impossible 
for  the  sheriff  to  govern  himself  in  relation 
to  the  ten  days  provided  to  elapse  as  afore- 
said. In  construing  what  day  of  the  term 
is  to  be  considered  as  the  proper  return  day, 
we  must  undoubtedly  fix  on  the  first  day; 
not  only  by  analogy  to  the  foreg^oing^  expo- 
sition in  relation  to  the  Connty  Courts; 
not  only  because  this  day  is  the  only 
one  which  will  give  the  sheriff  a  cer- 
tain criterion  as  aforesaid, .  but  also  be- 
cause, in  truth,  this  is  the  only  day  on 
which  it  is  known  with  certainty  that 
the  District  Court  will  be  in  session ;  for, 
although  a  limited  number  of  days  was 
provided  by  law  for  the  sessions  of  the  Dis- 
trict Courts,  the  said  Courts  were«  by  the 
terms  of  the  act,  only  to  sit  so  long  **if 
business  required  it. "(f)  One  day,  there- 
fore, was  the  most  that  a  District  Court 
was  compellable  to  sit  under  all  circum- 
stances; under  the  circumstances  that  the 
business  of  the  Court  did  not  require  a 
longer  session.  Unless  we  adopt  this  con- 
struction, the  consequence  will  be,  that 
the  service  of  a  summons  in  the  case  just 
mentioned,  in  relation  to  the  intervention 
of  ten  days,  will  be  legal  or  illeg-al,  not  as 
at  the  actual  time  of  the  service  thereof, 
but  be  rendered  so  by  matter  ex  post  facto, 
according  as  the  business  depending  in  the 
District  Courts  may  require  them  to  sit  a 
longer  or  a  shorter  time. 

Again,  it  has  been  said,  that  the  appear- 
ance day    (that  is,    the  day   after  the   ris- 
ing of   the   District   Court)   shall  be 
219      ^taken  to  be  the  return  day,  and  that 


(d)  1  Rev.  Code,  77.  s.  21. 

(e)  1  Rev.  Code,  77. 

(f)  1  Rev.  Code,  78,  s.  1. 
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a  service  before  that  day,,  that  is,  at 
any  time  during  the  term,  shall  be  suffi- 
cient. (1)  Several  answers  occur  to  this 
idea :  1st.  As  this  appearance  day  depends 
on  the  actual  rising*  of  the  District  Court, 
the  same  uncertainty  exists  in  relation  to 
it,  as  is  before  mentioned  in  respect  of  the 
last  day  of  the  term,  and  the  same  conse- 
quences ensue  in  relation  to  the  ten  days 
provided  in  the  case  of  the  service  of  cer- 
tain process.  2dly.  Writs  are  made  return- 
able by  the  very  words  of  the  act,  (section 
21,)  **to  the  next  Court,"  and  not  to  a  day 
after  the  rising  of  the  next  Court ;  and, 
3dly.  The  23d  section  of  the  District  Court 
Law  before  mentioned,  not  only  restricts 
the  general  provision  contained  in  the  21st 
section  to  mean  a  particular  or  *•  proper  re- 
turn day,"  but  also  that  return  day  is  to  be 
**in  the  next  District  Court ;"  whereas  the 
pretension  I  am  now  considering,  purports 
to  assign,  as  the  return  day,  a  day  after 
the  expiration  of  the  term  of  the  District 
Court. 

In  confirmation  of  this  idea,  that  the  re- 
turn day  of  writs  and  process  must  fall 
within  a  term  of  the  Courts,  we  are  told  in 
2  Bl.  275,  that  the  day  on  which  the  de- 
fendant is  ordered  to  appear  in  Court,  and 
on  which  the  sheriff  is  to  bring  in  the  writ, 
and  report  how  far  he  has  obeyed  it,  is 
called  the  return  of  the  writ,  it  being  then 
returned  by  him  to  the  King's  Justices  at 
Westminster;  and  that  it  ^  always  return- 
able at  the  distance  of  at  least  fifteen  days 
from  the  date  or  teste,  in  order  that  parties 
may  have  time  to  come  up  to  Westminster 
from  all 'parts  of  the  kingdom,  and  **upon 
some  day  in  one  of  the  four  terms"  in 
which  the  Court  sits  for  the  despatch  of 
business.  This  principle  and  provision  of 
the  law  of  England  undoubtedly  gave  rise 
to  that  unifoim  symmetry  and  consistency 
in  all  our  acts  on  this  subject,  (except  as 
before  excepted, )  which  I  have  already  en- 
deavoured to  particularize;  and  comes  in 
aid  of  our  legislative  system  aforesaid,  in 
supporting     the    construction      I    contend 

for. 
220  *On  all  these  several  grounds,  there- 

fore, I  am  of  opinion,  that  the  first 
day  of  the  succeeding  District  Court  was 
(in  the  language  of  the  Legislature  itself, 
in  the  23d  section  of  the  same  act  as  afore- 
said) *'the  proper  return  day"  of  process 
issuing  from  the  office  of  such  Court,  and 
therefore  that  the  service  in  question  was 
irregular  and  illegal. 

With  respect  to  inconvenience:  When  the 
General  Court  formerly  continued  for 
twenty-four  days,  the  inconvenience  aris- 
ing from  this  construction  might  have  been 
^considerable;  and  therefore  the  Legislature 
provided  a  remedy  therefor  by  enacting, 
that  the  twenty-third  day  of  the  term 
should  also  be  a  return  day,  before  which, 
during  the  term,  process  might  be  executed : 
but  when,  by  the  establishment  of  the  Dis- 
trict Courts,  the  stated  terms  were  much 
reduced  in  length  under  any  circumstances, 
and  also  made  to  depend  upon  the  actual 
quantity  of  business  depending  therein  as 
aforesaid,  the  inconvenience  was  conse- 
quently much  diminished;  and  this,  al- 
though the  second  return   day   provided    in 


the  old  General  Court  Law,  was  dropped, 
both  in  the  new  General  Court  Act,  and 
that  establishing  the  District  Courts. 

With  respect  to  taking  advantage  of  this 
irregularity,  the  case  of  Williams  v.  Camp- 
bell, (a)  in  an  analogous  case,  is  a  direct 
authority  in  favour  of  the  judgment  of  the 
District  Court.  As  this  irregularity  ap- 
pears upon  the  face  of  the  return  itself, 
taken  in  connexion  with  the  proper  return 
day,  as  resulting  from  the  construction  of 
the  general  law  on  this  subject,  there  is 
no  necessity  to  put  the  party  to  plead  the 
matter  in  abatement.  The  return  of  the 
sheriff,  therefore,  was  rightly  quashed,  on 
motion,  for  the  reasons  above  assigned.  It 
seems  immaterial  whether  the  writ  should 
also  be  quashed,  or  not,  because  after  the 
return  day  it  no  longer  had  any  force,  but 
had  expired,  and  an  alias  ought  to  have  is- 
sued. I  shall  not  therefore  say,  that  the 
District  Court  erred  in  quashing  a  writ, 
which  was  already  quashed  in  effect  by  the 
law,  (and  therefore  their  judgment,  as  to 
it,  was,  at  most,  a  mere  act  of  super- 

221  erogation,)  *but  am  of  opinion,  upon 
the   whole,    to  affirm  i-he  judgment  of 

the  District  Court. 

JUDGE  FLEMING.  By  the  District  Court 
Law,  the  Judges  of  the  Court  of  Appeals 
were  to  direct  the  forms  of  writs,  from  time 
to  time,  and  to  assimilate  them,  as  near  as 
may  be,  to  those  then  used  in  the  General 
Court.  By  the  act  of  1777,  establishing  a 
General  Court,  all  process  at  common  law 
(except  subpoenas  for  witnesses)  were 
made  returnable  to  the  eighth  and  twenty- 
third  days  of  the  Court,  conformably  to  the 
law  and  usage  of  the  General  Court,  under 
the  regal  government. 

By  the  21st  section  of  the  District  Court 
Law,  all  writs,  and  other  legal  process, 
(except  subpoenas  for  witnesses,)  shall  be 
returnable  to  the  next  Court  to  be  holden 
for  the  District,  conformably  to  which,  the 
Court  of  Appeals,  in  the  time  of  Mr.  Pen- 
dleton *s  presidency,  formed  the  writs,  (one 
of  which  is  now  before  me,)  and  no  partic- 
ular day  of  the  Court  mentioned,  tor  the  re- 
turn thereof;  from  whence  I  conclude,  from 
analogy  to  cases  hereafter  to  be  noticed, 
that  the  writ  might  well  be  executed  after 
the  first  day  of  the  term  to  which  it  was  re- 
turnable, provided  the  return  was  made 
during  the  sitting  of  the  Court;  and  it 
seems  analogous  to  the  case  of  Dew,  ap- 
pointed Clerk  of  the  District  Court  of  the 
Sweet  Springs;  who,  by  the  unanimous 
opinion  of  this  Court,  ought  to  have  been 
allowed  the  whole  term  to  give  the  security 
required  by  law  for  the  due  and  faithful  per- 
formance of  his  duty.  (2) 

222  *By  the  26th  section  of  the  District 
Court    Law;  **In   all  actions  of  debt, 

&c.  the  true  species   of   action  shall  be  en- 


CD  See  Tuck.  Bl.  vol.  8,  p.  276.  note  (J. 


(a)  1  Wash.  153. 

(2)  Note  by  JuDOB  FLEiaNO. 

By  the  act  of  17W.  c.  66,  s.  18.  after  dlrectlnar  cer- 
tain oaths  to  be  taken  by  every  person  appointed 
clerk,  it  is  farther  enacted,  that  "he  shall  thence- 
forth be  enabled  to  execute  the  duties  of  his  office, 
which  oaths  may  be  taken  by  the  clerks  respec- 
tively, before  any  Court  of  Record  in  the  Common- 
wealth, and  a  certificate  thereof  shall  be  entered  of 
record  in  his  district,  wherein,  at  the  first  session 
after  his  appointment,  he  shall  moreover  enter 
into  bond,  with  sufficient  security,  &c.  for  the  faith- 
ful performance  of  his  duty." 
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dorsed  on  the  writ,  and  that  appearance 
bail  is  to  be  required,  the  shetifP  shall  re- 
turn on  the  writ  the  name  of  the  bail  by 
him  taken,  and  a  copj  of  the  bail-bond,'  to 
the  clerk* 8  office,  before  the  day  of  appear- 
ance.*' 

Section  25.  Where  no  bail  is  required,  the 
sheriff  may  take  the  engagement  of  an 
attorney  practising  in  the  District  Court 
endorsed  on  the  writ,  that  he  will  appear 
for  the  defendant  or  defendants,  and  such 
appearance  shall  be  entered  with  the  clerk, 
in  the  office,  on  the  first  day  after  the  end 
of  the  Court  to  which  such  process  is  re- 
turnable. 

Section  35.  Rules  shall  be  held  monthly 
in  the  clerk's  office  of  each  District,  '*  be- 
ginning the  day  after  the  rising  of  each 
Court,"  which  is  the  appearance  day  in  all 
suits  instituted  in  such  Court. 

By  the  act  to  reduce  into  one  the  several 
acts  concerning  the  County  and  other  infe- 
rior Courts,  passed  in  December,  1792,  it  is 
enacted,  section  9,  that  all  process,  Ac, 
shall  be  returnable  to  the  first  day  of  the 
next  quarterly  term ;  and  in  section  17,  all 
such  process  shall  be  executed  three  days 
at  least  before  the  day  therein  mentioned 
for  the  return  thereof. 

By  the  County  Court  Law  of  1748,  noticed 
by  the  Judge  who  last  delivered  his  opin- 
ion, pleadings  and  other  proceedings,  to 
carry  causes  to  issue,  were  had  in  open 
Court,  and  not  at  rules  held  in  the  office; 
and  the  first  business  done  (after  hearing 
motions)  was  *  uniformly  proceedings  on 
what  was  called  the  appearance  docket,  or 
a  roll  of  new  causes,  when  appearances 
were  entered,  imparlances  taken,  Ac.  which 
continued  to  be  the  practice  until  the  act 
of  1785,  ** for  reforming  the  County  Courts;" 
and  therefore  the  return  day,  though  not 
particularly  mentioned,  was  properly  judged 
.  to  be  the  first  day  of  the  Court. 

We  have  already  seen,  that,  both  by  the 
act  of  1753,  for  establishing  the  General 
Court,  under  the  regal  government,  and  by 
our  act  of  1777,  establishing  a  Gen- 
223  eral  *Coart,  all  civil  process,  at  com- 
mon law,  were  made  returnable  to 
the  eighth  and  twenty-third  days  of  those 
Courts  respectively.  And  under  both  those 
laws,. all  such  process  might  be  executed  at 
any  time  before  the  return  day  thereof,  ex- 
cept in  such  cases  wherein  it  is  otherwise 
directed  by  law. 

From  analogy,  then,  I  conceive,  that  as 
there  is  no  specific  day  mentioned  for  the 
return  of  writs  to  the  District  Courts,  which 
were  by  law  to  continue  twelve  days,  unless 
the  business  before  them  be  sooner  finished ; 
and  the  appearance  days  were  to  succeed  the 
rising  of  such  Courts,  the  writ  now  before 
us  might  well  have  been  executed  after  the 
first  day  of  the  term  to  which  it  was  re- 
turnable: it  is  therefore  the  opinion  of  a 
majority  of  this  Court,  that  the  judgment 
of  the  District  Court  be  reversed,  and  the 
cause  remanded  to  the  superior  County 
Court  of  Spotsylvania,  and  put  in  the  same 
state  as  if  the  rule  of  the  District  Court  to 
shew  cause,  had  been  discharged. 

By  a  majority  of  the  Court,  the  judgment 
of  the  District  Court  reversed. 


Pollard  V.  Baylor's  Devisees. 

Octolier,  1800. 

Deeds  of  Tnut— Urarlooe  Contract*— Ca««  at  Bor.— j. 

B.  beiaff  indebted  to  certain  British  mercliaDt.«i. 
conveyed  a  tract  of  land  and  sundry  slaTe?<,  in 
trust,  to  secure  tbe  payment  of  the  debt,  in  three 
equal  annual  instalments,  with  interest  from  the 
date  of  the  deed  of  trust;  the  payments  to  be 
made  in  tobacco,  to  be  dellrered  at.  and  addre»ed 
to  them  in  London,  on  which  they  were  to  drav 
the  usual  and  accustomed  mercantile  commis&ioo 
of  21  shillings  sterling,  for  each  hocrshead  actually 
shipped:  and  it  was  further  provided,  tliat  in  case 
of  non-shipment  of  the  tobacco,  a  further  sum 
equivalent  to.  and  in  lieu  of.  the  usual  mercantile 
commission  thereon,  at  the  rate  of  21  shillintrs 
sterling-  per  hogshead,  estimatinir  each  hoesheaa 
to  be  worth  101.  sterling-,  was  to  be  added  to  eacb 
payment:— HELD,  that  the  transaction  was  luu- 
rious,  and  the  deed  of  trust  void. 

Ejectment  by  Robert  Pollard  against 
John  Baylor,  in  the  Fredericksburg  District 
Court,  for  one  messuage  and  a  tract  of  land, 
in  the  County  of  Caroline. 

The  Jury  found  a  special  verdict,  stating, 
that,    on    the    24th    day   of  Anguat,    179Ci, 
the    defendant     was    seised     in    fee 
224      *of  the  land  in  question,  and  on  that 
day  executed  a  deed  of  trust  to  James 
Brbwn,  of  the  City  of  Richmond,     for   the 
purposes  in  the  said  deed  mentioned,  which 
they  find  in  haec  verba.     The  deed  recited, 
that  John  Baylor  was  indebted  to  Alexander 
Donald  and  Robert  Burton,  of   the  City  of 
Londoi^  merchants   and   partners,  trading; 
under  the  firm  of  Donald  &  Burton,  in  the 
sum  of  8191.  78.  9d.  sterling  money  of  Great 
Britain,  the  payment  of  which,  with  inter- 
est thereon  at  the  rate  of  five   per    centam 
per  annum,  he  was  desirous  of    assuring  to 
them  in  three  equal  annual  payments  to  be 
made  in  good   merchantable   crop    tobacco^ 
to  be  delivered  at,  and  addressed  to  them  in 
London,  upon  which  they  were  to  draw  the 
usual    and    accustomed  commission  of  21s. 
sterling  for  each   hogshead.     The  property 
conveyed  was  2,000  acres  of  land,  being  part 
of  the  tract  whereon  the  said  Baylor  resided, 
nine   young    negro    men    and    two    youofr 
women  by  name,  together  with    the    fntare 
progeny   of    the    said    females.     £ach  som 
payable   annually,    was    to    bear    interest 
from  the  date  of  the  deed,  and,  in    case  of 
non-shipment  of  the  tobacco,  a  farther  som 
equivalent  to  and  in  lieu   of  the  usual  mer- 
cantile commission    thereon,   at  the  rate  of 
21s.  sterling  per  hogshead,  estimating  each 
hogshead  to  be  worth  101.    sterling,    was  to 
be  added  to  each  payment.     In  case  of  fail- 
ure of  payment,  James  Brown,    the  trustee* 
on  the  request  of  the  said  Donald    A    Bar- 
ton, or  one  of  them,  in  writing,  was  to  sell 
so    much   of    the   said   land,  or  so  many  of 
the   said    slaves,    (or  the  whole  of  eacb,  if 
necessary,)  as  should  be    needful  for   rais- 
ing the  amount  of  the  principal    and  inter- 
est remaining  unpaid   at  the  time    of  mak- 
ing   such    sale,    after    any    instalment   or 
instalments  which  should  then  have  become 
due  at  the  then  current   exchange,    with  a 
further  sum  adequate  to  the  commission  os 
the  tobacco  agreeable  to  the  estimate  afore- 


*Deeds  of  Trust— Usury. -On  this  question  of  as. 
rious  contracts,  the  principal  case  has  been  orcr 
ruled  in  Pollard  v.  Baylor.  6  Munf.  438,  488.  437.  I%r 
principal  case  is  also  cited  in  Fulton  v.  Johnt^a.  u 
W.  Va.  108. 

See  monosraphic  note  on  "Deeds  of  Trust"  ap- 
pended to  Cadwallader  v.  Mason,  Wythe  18&  mi 
monofirraphic  note  on  "Usury"'  appended  to  Ooffmaa 
V.  Miller.  26  OratL  098. 
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said;  such  sale  or  sales  to  be  for  ready 
money,  and  at  such  place  or  places  in  the 
State  of  Virg^inia  as  to  the  said  James 
Brown  should  seem  most  convenient,  four 
^eeks  previous  notice  thereof  being  given 
in  one  or  more  of  the  Virginia  gazettes. 
This  deed  was  reacknowledged 
225  *and  delivered  at  Richmond  the  4th 
of  June,  1791,  and  recorded  in  the 
General  Court  the  18th  of  the  same  month. 
The  Jury  moreover  found,  that  in  conse- 
quence of  the  said  deed,  the  said  James 
Brown  entered  into  «nd  was  seised  of  the 
said  land,  (which  was  the  land  in  the  dec- 
laration mentioned, )  for  the  purposes  men- 
tioned in  the  deed ;  that,  after  executing 
the  same,  the  defendant  snipped  and  con- 
signed to  Donald  &  Burton,  one  hundred 
and  five  hogsheads  of  tobacco,  agreeable  to 
the  covenants  in  the  said  deed;  that 
Donald  A  Burton  advanced  other  sums  of 
money  for  the  use  of  the  defendant,  ^*as 
exhibited  in  an  account  rendered  by  James 
Brown,  attorney  for  Donald  &  Burton,** 
which  account  they  found  in  the  words  and 
figures  following,  &c.  (setting  it  out;)  that 
a  suit  at  law  was  instituted  for  the  re- 
covery of  the  balance  due  on  the  said  ac- 
count, and  a  verdict  and  judgment  entered 
for  2001.  which  had  since  been  paid ;  that, 
''on  the  22d  of  April,  1795,  the  said  James 
Brown  sold  the  lands  and  negroes  in  the 
said  deed  mentioned,  (having  advertised 
the  same  on  the  10th  of  March  in  the  Vir- 
ginia Gazette,)  at  the  Bowling  Green  for 
ready  money,  when  Robert  PoUaid,  the 
lessor  of  the  plaintiff,  became  the  pur- 
chaser of  all  the  lands  and  slaves  in  the 
said  deed  of  trust  contained  for  the  sum  of 
9851.  which  he  then  and  there  paid  ^o  the 
said  James  Brown,**  who  thereupon  con- 
veyed the  said  land  to  him  by  a  deed  in 
these  words,  &c.  (setting  out  the  deed.) 
dated  July  16th,  1795,  and  recorded  in  the 
General  Court,  November  12th,  1796. 

The  account  exhibited  was  acknowledged 
by  John  Baylor,  in  writing,  dated  **  New- 
Market,  January  29th,  1795,  to  he  just; 
balance  due  eight  hundred  and  twenty-four 
pounds  19s.  sterling,  on  the  19th  Septem- 
ber, 1794.'* 

On  this  verdict,  the  District  Court  gavs 
judgment  for  the  defendant,  whereupon  the 
lessor  of  the  plaintiff  appealed,  and  the 
suit,  having  afterwards  abated  by  the  death 
ot  Baylor,  was  revived  against  his  dev- 
isees. 
226  *Call,  Wickham,  and  Randolph,  for 

the  appellant. 
The  Attorney  General,  for  the  appellees. 
For  the  appellant,  it  was  argued,  that 
Baylor's  contract  with  Brown,  as  trustee 
for  Donald  &  Burton,  was  not  usurious; 
being  a  transaction  «>ntirely  in  the  way  of 
trade,  and  the  same  in  principle  with  the 
cases  of  Floyer  v.  Edwards, (a)  Winch,  qui 
tam,  V.  Fenn,(b)  Hammett  v.  Sir  Wm. 
Yed,(c)  and  Tate  V.  Wellings;(d)  that  the 
commission  of  21s.  per  hogshead,  allowed 
Donald  &  Burton,  was  but  a  reasonable 
compensation  for  their  trouble  in  selling 
the   tobacco   which   was     to   be   consigned 


(a)  Cowp.  118. 

Cb)  2  Term-Be^.  62,  note. 

(c)  1  Bos.  &  Pull.  144. 

(d)  8  Term  Rep.  581. 


them ;  and,  although  they  were  to  receive 
2l8.  for  every  101.  in  case  Baylor  failed  to 
send  them  the  tobacco,  it  was  in  his  own 
power  to  avoid  paying  this  penalty  by 
shipping  the  tobacco  punctually;  which 
circumstance  prevented  the  contract  from 
being  usurious ;(e)  that  the  Court  could  not 
infer  usury  from  the  facts  stated  in  the 
verdict,  since  the  Jury  had  not  expressly 
found  it,  nor  that  the  contract  was  entered 
into  from  any  corrupt  motive,  or  for  the 
purpose  of  eluding  the  statute ;  all  which 
were  questions  proper  for  the  Jury  to  con- 
sider ;(f)  that  this  was  a  mixed  contract, 
consisting  of  two  distinct  parts — a  loan  or 
forbearance  of  money,  and  a  sale  of  to- 
bacco ;  that,  by  the  contract,  Donald  &  Bur- 
ton were  bound  to  place  themselves  in  the 
situation  of  commission  merchants;  the 
stipulation,  on  their  part,  being  that  they 
would  sell  the  tobacco,  and,  on  Baylor's 
part,  that  he  would  send  it;  and  both 
agreeing  that  the  commission  of  21s.  for 
each  101.  should  be  the  measure  of  dam- 
ages, which  they  should  recover  for  his 
failing  to  send  it ;  that  the  advancement 
of  their  credit,  as  commission  merchants, 
by  consignments  of  tobacco,  was  an  object 
of  more  consequence  to  them  than  the 
mere  commission  for  selling ;  and  this  con- 
sideration entitled  them  to  damages  for  the 
disappointment ;  as,  in  the  case  of  an  em- 
ployer contracting  to  have  a  house 
227  built,  and  to  furnish  materials,  if  *he 
fails,  there  is  no  doubt  but  the  under- 
taker is  entitled  to  damages. 

For  the  appellees,  it  was  said,  that,  if 
the  counsel  for  the  appellant  were  correct 
in  their  position,  that  the  question  reserved 
in  the  special  verdict  could  not  be  consid- 
ered by  the  Court,  unless  the  Jury  had 
found  expressly  the  quo  animo  with  which 
the  contract  was  made,  the  door  of  discus- 
sion was  at  once  closed;  and  the  cause 
ought  to  be  sent  back  for  a  farther  finding. 
But  the  Jury  have  expressly  referred  to  the 
Court  the  question  of  law  arising  upon  the 
fact;  for,  if  they  had  found  usury  ex- 
pressly, there  could  have  been  no  question, 
and  judgment  must,  of  course,  have  been 
rendered  for  the  defendant.  The  argument 
goes  to  the  extent  that  there  can  be  no  spe- 
cial verdicts  in  cases  turning  upon  ques- 
tions of  usury.  It  is  true,  the  question, 
**u8ury,  or  not,**  is  proper  for  the  considera- 
tion of  a  Jury,  and  they  may  decide  it,  if 
they  think  proper;  but  if  they  do  not,  but 
choose  to  refer  it  to  the  Court,  the  Court 
will  decide  it  upon  the  facts,  as  in  all 
other  cases  of  special  verdicts. 

That  this  was  a  clear  case  of  usury,  is 
evident ;  not  the  case  of  a  merchant  about 
to  establish  commercial  intercourse,  but 
of  a  planter,  who,  indebted  to  Donald  & 
Burton,  under  the  pressure  of  circumstances 
yielded  to  their  demands.  In  consideration 
of  a  forbearance  of  three  years,  he  was 
bound  to  ship  them  tobacco,  and  to  allow 
them  the  enormous  commission  of  21s.  per 
hogshead ;  and,  even  if  he  did  not  ship,  he 
was  to  pay  the  same  commission,  estimat- 
ing each  hogshead  at  101.  sterling !  It  is 
not  found,  that  21s.  per  hogshead  was  the 
reasonable  and  usual    commission.     But,  if 


(e)  Roberts  ▼.  Tremain,  Cro.  Jac.  S06. 

(f)  1  Bos.  A  Pull.  151. 
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reasonable  when  tobacco  is  actually  shipped, 
it  surely  cannot  be  said  to  be  reason- 
able, or  usual,  when  tobacco  is  not  shipped. 
There  never  could  have  been  a  custom  so 
unreasonable.  A  commission  is  a  compen- 
sation for  doing  something.  The  allow- 
ance, therefore,  where  no  tobacco  was 
shipped,  and  they  were  at  no  trouble,  could 
not   operate   as    a    commission,    but 

228  must    have  been    *in tended    as  a  pre- 
mium for  the  use  of  money.     That  this 

additional  premium  was  stated  by  the  way 
of  commission  makes  no  difference.  A 
man  shall  not  shelter  himself  under  the 
pretext  of  commercial  dealing,  so  as  to 
evade  the  statute.  It  was  impossible  for 
the  Legislature  to  describe  every  case 
which  constitutes  usury;  but  they  have 
gone  as  far  as  the  ingenuity  of  man  can  to 
prevent  it;  so  that,  if,  in  any  case,  the  in- 
tention appear  to  be  to  get  more  than  legal 
interest,  it  is  usury. (a)  All  the  cases  go 
to  this;  that,  if  the  party  attempts  to  dis- 
guise the  transaction,  in  any  manner,  so 
as,  in  effect,  to  obtain  more  than  legal  in- 
terest, it  will  be  as  much  usury  as  if  a  cer- 
tain rate  of  interest  above  the  legal,  had 
been  taken,  (b) 

In  all  the  cases  cited  on  the  other  side  as 
depending  on  the  usage  of  trade,  the  usage 
was  expressly  proved  and  found  by  the 
Jury,  and  was  fair  and  reasonable  in  it- 
self. The  premium  taken  was  conformable 
to  the  usage,  and  no  more  than  a  just  com- 
pensation for  risk  and  trouble.  In  3  Term 
Rep.  531,  Tate  v.  Wellings,  the  contract,  it 
is  true,  was  decided  not  to  be  usurious:  but 
this  turned  on  the  circumstance  of  its  be- 
ing for  stock,  which  is  fluctuating  in 
value;  and,  as  the  party  was  bound  to 
return  stock,  it  was  reasonable  that  the 
other  should  receive  as  much  money  as 
would  command  as  much  stock  with  the  div- 
idends. Besides,  the  party  had  his  elec- 
tion to  pay  stock,  or  money. 

InTBac.  198,  (Gwil.  edit.)  and  1  Atk. 
350,  it  is  said,  that,  where  both  principal 
and  interest  are  at  hazard,  it  is  not  usury. 
But,  in  the  present  case,  there  was  no  haz- 
ard of  principal  or  interest;  both  being 
secured   by    the   deed    of   trust. 

The  only  plausible  ground  on  which  gen 

tlemen    insist   is,    that  the    penalty    might 

have  been  avoided  by  shipping  the  tobacco: 

but,  either    way,    Baylor    was    to   pay    an 

enormous  interest. 

229  *Thursday,      October      19th,     1809. 
The   Judges    pronounced    their  opin- 
ions. 

JUDGE  TUCKER.  The  special  verdict 
in  this  case  differs  in  some  particulars 
from  that  upon  which  the  Court  decided  the 
20th  of  October,  1808.(1) 


(a)  7  Bac.  Abr.  tit.  Usury,  let.  C.  (Gwll.  edit.)  p.  191: 
Jestons  V.  Brooke.  Cowp.  798;  Le  Blance  etal.  v.  Har- 
rison. Holt's  Rep.  706:  Morse  v.  Wilson,  4  Term  Rep. 
8&3. 

(b)  Lowe  and  others  v.  Waller.  Doug.  786;  Barker 
V.  Vansommer,  I  Br.  Ch.  Rep.  151. 

(1)  The  opinion  of  the  Court,  pronounced  on  the 
20th  of  October,  1808.  In  another  ejectment,  between 
the  same  parties,  and  founded  on  the  same  deed, 
i^'as.  "that  the  Judsrment  was  erroneous  in  this,  that 
the  Jury  have  not  found  whether,  at  the  time  of  the 
execution  of  the  indenture  of  the  24th  of  August, 
1790.  by  John  Baylor  to  James  Brown,  the  latter  was 
the  agent  or  attorney  of  Donald  &  Burton,  and  as 
such,  received  the  said  indenture  from  Baylor;  and 
also  In  this,  that  they  have  not  found  whether  the 


In  this  case,  the  Jury  find,  that  John 
Baylor  executed  a  deed  of  trust  to  James 
Brown,  to  secure  the  payment  of  8191.7s. 
9d.  sterling,  due  to  Donald  &  Bnrton,  mer- 
chants in  London,  in  three  equal  annual 
instalments,  by  the  shipment  of  tobacco  to 
their  address,  on  which  they  were  to  be  al- 
lowed a  commission  of  one  g^uinea  per  hof^s- 
head ;  and,  in  case  of  non-shipment  of  the 
tobacco,  a  further  sum  in  each  payment, 
equivalent  to  and  in  lieu  of  the  uanal  mercan- 
tile commission  thereon,  at  the  rate  of  one 
guinea  per  hogshead, 'and  estimating  each 
hogshead,  to  be  worth  101.  sterling^:  then 
James  Brown,  on  the  request  of  Donald  A. 
Burton,  was    to  sell,  &c.    the   lands   in  the 

ejectment  mentioned. 
230  **'They  find  that,  after  executing 
the  said  deed,  Baylor  did  ship  and  con- 
sign to  the  said  Donald  &  Burton  105  hogs- 
heads of  tobacco,  agreeably  to  the  covenants 
in  the  before-mentioned  deed. 

^^They  find  that  Donald  &  Burton  advanced 
other  sums  of  money  for  the  use  of  Baylor, 
as  exhibited  by  an  account  which  they  find 
in  haec  verba ;  and  that  the  deed  of  trust  in 
the  said  account  mentioned,  is  the  same  as 
th€  one  before  set  forth.*'  But  they  do  not 
find,  nor  does  the  deed  of  trust  mention,  that 
the  same  was  to  stand  as  a  security  for  any 
future  advances  which  Donald  &  Burton 
should  make  to  Baylor. 

They  also  find,  that  a  suit  was  instituted 
for  the  recovery  of  the  balance  due  on  the 
last-mentioned  account,  and  a  verdict  and 
judgment  entered  for  2001.,  which  has  since 
been  paid. 

They  then  find  the  sale  of  the  lands  bj 
Brown,  (after  advertising  the  sale  thereof 
once,)  and  the  purchase  thereof  by  Pollard, 
and  a  deed  of  bargain  and  sale  for  the  same 
from  Brown  to  Pollard,  which,  after  recit- 
ing the  deed  of  trust  from  Baylor  to  Brown, 
proceeds  thus:  **And  whereas  the  said 
John  Baylor  failed  altogether  in  shipping 
to  the  said  Donald  &  Burton  any  part  of  the 
tobacco  in  the  said  deed  mentioned,  and 
also  neglected  to  pay  to  the  said  Donald  & 
Burton,  or  any  other  person  for  them,  any 
part  of  the  debt  mentioned  in  the  said  deed, 
to  be  due  from  him  to  them,  or  the  interest 
thereon,  and  the  sum  of  money  in  lien  of 
commissions,  so  that  the  whole  amount 
thereof  became  due  and  payable  by  the  said 
John  Baylor  to  the  said  Donald  A  Bnrton, 
after  the  24th  day  of  August,  1793,  (when 
the  three  years  during  which  the  payments 
were  to  have  been  made  expired,)  and  the 
said  Donald  &  Burton  did  afterwards  re- 
quest the  said  James  Brown  in  writing,  to 
sell,  Ac.  in  consequence  of  which,  &c.  the 
lands  were  exposed  to  sale,  &c,  and  Pollard 
became  the  purchaser,"  Ac, 


105  hogsheads  of  tobacco,  stated  to  have  been 
shipped  by  the  said  John  Baylor  to  Donald  &■  Bar- 
ton, were  by  the  former  shipped  to  the  latter  in 
pursuance  and  fulfilment  ot  the  covenants  in  the 
deed  of  trust  in  the  said  verdict  set  forcli,  or  to 
meet  his  bills  drawn  on  Donald  &  Burton,  at  the 
time  of  such  shipments:  and  further.  In  this,  that 
they  have  not  found  whether  the  publication  of  the 
time  and  place  of  the  sale  of  the  land  and  slaves  In 
the  said  deed  mentioned  was  duly  made,  airreeably 
to  the  terms  stated  In  the  deed;  bat  have  found 
evidence  only." 

The  judsrment  was  therefore  reversed,  fby  the 
unanimous  opinion  of  the  Oonrt.  consistinff  of 
Judges  Fleming.  Roanb  and  Tucksr.)  and  a  new 
trial  directed.— Note  In  Original  Edition. 
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*The  District  Court  upon  this  special 
verdict  gave  judgment  for  the  defend- 
ant. And  I  am  of  opinion,  that  judgment 
was  correct.  For  the  Jury  have  expressly 
found  the  shipment  of  tobacco,  which,  ac- 
cording to  the  valuation  in  the  deed,  (made 
for  a  different  purpose,  I  admit,)  must  have 
amounted  to  much  more  than  the  debt'  and 
interest ;  thereby  expressly  negativing  and 
contradicting  the  statement  of  facts  con- 
tained in  the  recital  of  the  deed  to  Pollard ; 
and  they  have  moreover  found,  that  the 
balance  actually  due  (though  not  that  which 
was  claimed)  on  the  account  exhibited  by 
Donald  Sl  Burton,  hath  been  actually  paid. 
Upon  this  state  of  facts,  I  am  of  opinion, 
that  enough  appears  upon  this  verdict,  for 
the  Court  to  give  judgment  in  favour  of  the 
defendant,  and  that  the  same  be  affirmed. 

With  respect  to  the  question,  whether  this 
contract  be  usurious,  I  learn  from  a  note  in 
the  hand-writing  of  the  late  Judge  Pendle- 
ton, which  is,  accidentally,  in  my  posses- 
sion at  present,  that  in  a  former  suit 
between  the  same  parties,  grounded  upon 
this  very  contract,  it  was  determined  by 
this  Court  to  be  usury  by  the  nature  of  the 
contract  appearing  in  the  instrument  itself. 
I  was  previously  of  the  same  opinion,  in 
which  I  am  the  more  confirmed  by  that^de- 
cision. 

Uet  it  be  supposed,  that  after  entering  into 
this  contract,  Mr.  Baylor  had  purchased  bills 
on  London  to  the  amoqnt  of  his  whole  debt 
and  interest,  and  had  there  tendered  the 
money  to  Donald  8l  Burton :  might  they  not 
still  have  insisted  that  he  should  pay  them 
eighty  guineas  more  in  lieu  of  the  commis- 
sion of  one  guinea  per  hogshead,  at  the 
rate  of  101.  sterling  per  hogshead,  which 
he  was  to  allow  them  by  this  contract? 
Or  suppose  that  fifty  hogsheads  of  tobacco 
had  sold  for  as  much  as  the  whole  debt 
would  amount  to.  Must  he  not  still  have 
paid  the  commission  of  a  guinea  per  hogs- 
head, according  to  these  stipulations,  on 
thirty  hogsheads  more  than  paid  his  debt? 
Here,  then,  is  a  condition  arising  out  of 
this  contract  for  further  forbearance,  that 
the  debtor  should  in  any  event  be  liable  to 
pay  eighty  guineas  (amounting  to 
232  about  ten  per  cent.)  *more  than  his 
original  debt  and  interest.  This,  I 
conceive,  brings  the  case  fully  within  the 
statute.  For  Baylor  could  not,  by  any 
means  whatever,  discharge  himself  from 
the  obligation  to  pay  this  additional  pre- 
mium over  and  above  his  debt  and  inter- 
est. 

JUDGE  ROANB.  This  is  the  third  case 
which  has  come  before  this  Court  between 
the  present  parties,  and  grounded  upon  the 
same  deed,  viz.  the  deed  of  24th  August, 
1790. 

As  to  the  first  case,  I  do  not  recollect 
whether  the  account  current,  which  is  con 
tained  in  the  present  special  verdict,  was 
also  to  be  found  in  it,  nor  do  I  remember 
the  particulars  of  that  verdict:  but  the 
Court  went  fully  into  the  question  of  usury 
suggested  to  arise  upon  the  construction 
of  that  deed,  and  were  equally  divided  upon 
that  question.  I  was  one  of  those  who 
thought  the  deed  not  usurious,  in  which 
opinion  Judge  Lyons  concurred.  As  that 
opinion  has  never  been  published,  and  per- 


haps never  may  be  in  any  particular  report 
of  the  case,  I  will  beg  leave  to  read  it  as  a 
part  of  my  opinion  on  the  point  of  usury  in 
the  present  case.  It  was  delivered  on  due 
deliberation,  and  I  have  since  seen  no  cause 
to  change  the  result  therein  contained. 

[Here   JUDGE   ROANE   read   the   opin- 
ion   now   alluded     to,    which     see   in   the 

note  below.  (1)] 
233         *In  addition  to  the  reasons  contained 
in  this  opinion,  I  will    beg    leave    to 
say,  with  Judge  Lyons,  in  his  opinion  de- 


(\)  Opinion  of  Judge  RoAinB,  in  the  case  of  Pollard 
V.  Baylor. 

"With  respect  to  the  first  objection  made  by  the 
appellee's  counsel,  there  is  nothiosr  in  it.  The  ap- 
pellant's attorney  did  not  exhibit  the  deed  in  ques- 
tion as  a  mere  immaterial  paper;  but,  as  he  tells  as 
in  his  ejtceptions.  to  support  his  declaration.  But, 
after  that  paper  was  rejected  by  the  Court,  it  would 
have  been  improper  to  have  irone  on  and  shewn 
how  his  title  was  derived  under  it. 

"Nor  have  I  any  difficulty  upon  the  question  of 
usury.  The  aarreement  was  to  pay  a  sterllnsr  debt, 
with  interest,  by  instalments,  in  tobacco,  to  be  con- 
signed to  the  creditor,  who  was  to  have  the  accus- 
tomed commissions  for  selling.  It  was  further 
ag-reed,  that  in  case  of  failure  of  payment  in  that 
mode,  the  principal,  with  interest,  and  the  amount 
of  the  commissions,  should  be  paid  here,  by  means 
of  a  sale  of  the  property  conveyed.  If  the  covenant 
had  been  performed  by  the  appellee  as  contem- 
plated, It  was  clearly  unobjectionable.  So  In  the 
event,  which  has  happened.  I  think  the  commissions 
must  either  be  considered  as  a  penalty  from  which 
the  appellee  might  have  delivered  himself,  and 
therefore  the  contract  was  not  usurious,  or  as  a 
stipulated  rate  of  damasres,  previously  agreed  upon 
by  the  parties,  for  an  Injury  produced  by  non-com- 
pliance. 

"I  will  view  the  case,  first,  as  before  a  failure, 
and  on  the  face  of  the  deed  itself;  and,  secondly,  as 
under  the  event  which  has  happened. 

"As  to  the  first  view,  it  is  rightly  held  by  Judgb 
BniXBR,  io  Tate  v.  Willinflrs.  8  Term  Rep.  639.  that 
the  question  is,  whether  a  contract  was  usurious  or 
not,  as  at  the  time  it  was  entered  into;  for,  if  the 
contract  was  leffal  at  that  time,  no  subsequent 
event  can  make  it  usurious.  The  same  doctrine  is 
held  by  Lobd  Mansfibld,  in  the  case  of  Floyer  v. 
Edwards,  Cowp.  116.  It  is  also  held  in  the  last  case 
by  the  same  Judre,  (and  I  adopt  these  positions, 
because  I  think  them  right,)  that  usury  is  an  agree- 
ment to  pay,  originally,  the  principal,  with  orreater 
interest  than  five  per  cent  In  the  case  before  us, 
considered  as  at  the  time  of  the  contract,  the  com- 
missions could  not  be  considered  as  an  addition  to 
the  leral  interest,  but  as  a  compensation  for  a  serv- 
ice contracted  and  intended  to  be  performed; 
and,  consequently,  as  no  greater  interest  than  the 
law  allows  is  reserved,  the  contract  is  not  usurious. 

"This  position,  that  a  contract  is  to  be  adjudged 
as  at  the  time  of  its  date,  without  reference  to  pos- 
terior events,  in  fact  shuts  up  this  question.  But  I 
will  notwithstanding-  consider  it  in  the  other  aspect. 

"In  the  event  which  has  happened,  the  appellee  is 
compelled  to  pay  a  sum  over  and  above  the  princi- 
pal and  Interest,  1.  e.  the  amount  of  the  commis- 
sions contemplated.  It  is  true,  that,  in  no  event, 
could  the  appellee  have  avoided  the  payment 
thereof:  but  in  the  event  contemplated  by  the  con- 
tract, viz.  that  of  his  shipping-  the  tobacco,  he  could 
have  converted  them  into  a  compensation  for  a 
service  actually  performed,  and,  consequently,  that 
sum  would  have  ceased  to  be  without  consideration 
It  would  have  ceased  to  be  an  augmenution  of  the 
Interest,  if  otherwise  it  could  be  so  considered. 

"In  this  view,  the  case  comes  clearly  within  a 
well  established  rule,  that,  although  a  penalty  be 
reserved,  yet  if  the  borrower  had  it  in  his  power  to 
comply,  and  avoid  the  penalty  at  a  certain  day,  the 
contract  is  not  usurious.  To  constitute  usury,  the 
Iwrrower  must  be  bound,  in  all  events,  to  pay  a 
greater  Interest  than  the  law  allows:  but  in  this 
case  he  was  not  so  bound,  but  might,  by  complyinsr 
with  his  contract,  have  turned  this  penalty,  as  it  is 
now  called,  into  a  compensation  for  a  service  ac- 
tually performed. 

"If  it  be  said,  that,  by  the  contract,  the  coasiffnees 
are  not  bound  to  sell  the  tobacco,  and  therefore  the 
commiKsions  are  without  a  consideration;  the 
answer  is,  that  in  that  event,  it  is.  as  it  were,  a  sale 
to  themselves;  and  that  the  service  is  the  same  to 
the  consignor,  whether  retained  (as  if  sold)  by 
themselves,  or  sold  to  others. 
"The  case  of  Tate  v.  Willing-s  is  very  applicable  to 
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livered    is   the  same   case,  '*that    in 

234  questions  of  usury  the  ^intent  is  more 
to  be  regarded   than  the    words;  that 

Donald  A  Burton  were  commission-mer- 
chants in  London,  and  desirous  of  extend- 
ing their  trade  by  procuring  consignments 
of  tobacco,  the  profits  of  which  trade,  in 
addition  to  that  of  securing  the   debt 

235  due  to  them,  were  '^their  object;   and 
that  it  was  a  lawful  object,  being    in 

the  course  of  their  business.'* 

Such  was  the  opinion  of  a  moiety  of  the 
Court,  in  the  first  case  of  Pollard  v.  Baylor. 
As  for  the  note  mentioned  by  the  Judge 
who  preceded  me,  and  said  to  contain  the 
opinion  of  Judge  Pendleton  on  this  point  of 
usury,  it  is  true  that  the  judgment  of  the 
District  Court  thereupon  was  affirmed ;  but 
it  was  only  by  the  equal  suffrages  of  the 
Judges  of  this  Court.  No  man  has  a  greater 
veneration  for  the  memory  of  that  great 
Judge  than  myself :  but  his  opinion  in  a  case 
in  which  he  did  not  sit,  which  he  had  not 
heard  argned,  and  did  not  take  the  trouble 
to  study,  ought  not  to  be  quoted  as  an  au- 
thority. It  is  even  less  than  an  extrajudi- 
cial and  obiter  opinion. 

In  the  next  case  between  the  same  par- 
ties, this  Court  reversed  a  judgment  in  fa- 
vour of  the  defendant,  on  account  of  certain 
defects  in  the  special  verdict.  In  revers- 
ing that  judgment  on  that  ground,  and  thus 
keeping  alive  the  controversy  between  the 
parties,  the  majority  of  the  Court  un- 
doubtedly adjudged  and  admitted  the  deed 
of  24th  August,  1790,  not  to  be  usurious: 
for  else,  cui  bono,  send  back  the  parties  to 
make  their  case  more  complete?  why  not 
at  once  put  an  end  to  the  controversy?  why 
continue  a  tedious  litigation  between  the 
parlies,  if  the  Court  thought  that,  upon  the 
foundation  of  that  controversy,  the  party 
claiming  can  never  be  entitled  to  recover? 
As  to  this  point,  the  decision  of  the  Court, 
a  few  days  ago,  in  the  case  of  Murdock  and 
others  v.  Herndon's  executors,  is  a  satisfac- 
tory authority.     In  this  second  case  of  Pol- 


our  case.  There  a  greater  Interest  than  6  per  cent, 
was  reserved  on  the  sum  lent:  bat,  because  the 
borrower  miirht  have  delivered  himself  therefrom 
within  a  limited  time,  by  payinir  stock,  the  contract 
was  held  not  to  be  asnrloas. 

"The  case  of  Morse  v.  Wilson,  cited  by  Mr.  Call, 
does  not  apply.  For  there,  in  addition  to  the  legal 
interest,  profits  of  a*  trade  were  granted,  from 
which  the  borrower  could  not  have  delivered  him- 
self, and  which  therefore  formed  an  addition  to  the 
leffal  interest. 

"In  every  view  of  the  case.  then,  the  contract  is 
not  usurious.  If  the  contract  had  been  performed , 
the  commissions  would  have  been  given  for  a  bona 
fide  and  valuable  consideration.  As  it  was  not  per- 
formed, the  penalty  arises,  not  from  the  contract 
itself,  but  from  the  breach  thereof  by  the  appellee; 
and  because  he  did  not  deliver  himself  therefrom 
by  performingr  his  asrreement 

"Itwas  well  observed,  that  here  are  no  extrinsic 
circumstances  to  vary  the  construction  arisincr 
from  the  face  of  the  contract.  If  there  were,  a 
different  conclusion  mi?ht  follow.  If,  for  example, 
it  had  been  asrreed  collaterally,  that  the  tobacco 
should  not  be  shipped,  or  other  circumstances 
existed  shewinfir  plainly,  that  it  was  well  under- 
stood by  the  parties,  that  the  tobacco  could  not  or 
would  not  be  shipped.  These,  or  such  like  circum- 
stances, misrht  induce  the  Court  to  consider  the 
contract  as  really  a  shift  to  evade  the  statute. 

"But  the  contract  is  a  mere  naked  one,  and.  on  its 
face.  I  clearly  hold  it  to  be  not  usurious. 

"I  am.  therefore,  of  opinion,  that  the  Judgment 
of  the  District  Court  ousrht  to  be  reversed,  and  a 
new  trial  awarded,  with  directions  to  admit  the 
deed  in  question  as  evidence  to  the  Jury."— Note  in 
Original  Edition.  i 


lard  V.  Baylor,  this  question  of  usury  was 
argued  at  length  by  the  bar:  when,  there- 
fore, the  Court  sustained  the  cause,  and  took 
measures  to  have  a  more  perfect  verdict 
rendered,  did  it  not  virtually  at  least,  over- 
rule an  objection  which  strikes  at  the  very 
foundation  of  the  claim?  did  it  not,  in 
effect',  decide,  that  the  deed  of  August, 
1790,  was  not  usurious? 

Taking  it,  then,  both  upon  the  merits  of 
the  question  as  aforesaid,  and  upon  the  de- 
cision in  the  second  case  just  mentioned, 
which,  otherwise,  ought  not  to  have 
236  called  for  *a  more  perfect  verdict, 
that  the  foundation  of  this  claim  is 
not  objectionable,  it  remains  to  inquire, 
whether  the  special  verdict  now  before  us 
is  adequate  or  not  to  sustain  a  judgment  for 
the  appellant  under  the  standard  set  up  bj 
this  Court  in  relation  to  the  verdict  con- 
tained in  the  second  case,  just  mentioned. 
On  a  minute  comparison  of  the  present 
verdict  with  that  contained  in  the  former 
case,  I  think  the  present  verdict  at  least  as 
imperfect  as  the  former  one.  I  will  en- 
deavor to  state  the  particulars. 

The  verdict  in  the  former  case  was  con- 
demned,   and    the    judgment    reversed,  on 
three   grounds:  1st.  That  it  was  not  found 
whether,  at  the  time  of  the  execution  of  the 
deed  of  24th    August,    1790,    James   Brown 
was  the  agent  of  Donald  &  Burton,  and,  as 
such,  received  the   indenture   from  Baylor. 
This  objection  equal^  applies   to   the  pres- 
ent verdict.     There  is  nothing  more  on  this 
point  found  in  this  case  than  in  the  former. 
It  is  true  it  is  found,  that  the  account  cur- 
rent stated  in  the  verdict  was   rendered  by 
James  Brown,  attorney  for  Donald   &   Bar- 
ton: but  this  merely    relates  to  the  time  of 
its  presentation,    viz.    January,    1796,   and 
that  Brown  was  then  attorney  for  Donald  & 
Burton  ;  it  does  not  establish  the  fact  of  his 
agency  as  at  the  time  of   the   execution  of 
the  deed.     2dly.     Another  objection  to  that 
verdict  was,  that  it  was  not  found  whether 
the  publication  of  the  time  and  place  of  sale 
was  duly    made,    agreeably  to    the  terms 
stated  in  the  deed,  but  that  the  Jury  found 
evidence    only;  (i.    e.    the     advertisement 
itself;)  but  that  finding  is  stronger  than  the 
present  in  this  particular;  for,  in  that  case, 
it  was   found  that  James   Brown   did  duly 
advertise  the  sale  of  the  land,  which   word 
**duly"    would  seem  to  extend    also  to   the 
number  of  times  of  publication  required  bj 
the  deed,    whereas  in  the   present  case  it  is 
only  found  that  the  sale   was    made,  James 
Brown  * 'having  advertised  the  same  on  the 
10th  of  March  in  the  Virginia  Gazette:"  It 
is  neither  found  that  it  was  duly  advertised 
as  in  the  former  case,  nor  more  particularly, 
that  it  was  advertised  four  weeks,  ac- 
237      cording    to    the    ^requisitions   of  the 
deed.    These    two   objections    to  the 
former  verdict  apply,  therefore,  with  equal 
force,  at    least,    to  the   one    before  us.    A 
third  objection  made  to  the   former  verdict 
was,  that  it   was   not    found    that  the   105 
hogsheads    of    tobacco    were   shipped    ''in 
pursuance  and    fulfilment   of  the  covenants 
in  the   deed    of    trust,"  or  "to    meet  bills 
drawn  on  Donald  &  Burton  at    the  time  of 
such    shipments.**     This     objection      does 
not  apply   to   the  case   before   us,  for  it  is 
found  in   this  verdict,  that   the  defendant 
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^  'did  ship  and  consign  to  Donald  A  Burton 
105  hogsheads  of  tobacco,  agreeable  to  the 
covenants  in  the  said  deed.'* 

Bnt,  in  lieu  of  this  last  objection,  another 
presents  itself  which  did  not  exist  in  the 
former  case.  It  is  not  found  in  this  case, 
as  it  was  in  the  former,  that  James  Brown 
was  requested  in  ^yiting,  by  Donald  & 
Burton,  to  sell  the  premises  in  question, 
as  required  bj  the  terms  of  the  deed. 
This  requisite  is  essential  to  the  legality  of 
a  sale,  and  ought  to  be  found ;  for  the  de- 
fendant did  not  mean  to  subject  his  land  to 
be  advertised  and  sold  at  the  pleasure  of  the 
agent,  but  only  of  the  principals,  in  whose 
liberality  and  honour  he  may  have  had  more 
confidence. 

There  is,  perhaps,  still  another  defect  in 
the  present  finding,  which  also  existed  in 
the  former  case,  but  was  not  noticed  in  the 
judgment  of  the  Court.  By  the  terms  of  the 
deed,  the  agent  was  not  to  sell  the  whole 
trust  property  to  pay  a  small  sum,  but  only 
*'as  much  as  should  be  needful,"  for  rais- 
ing the  amount  of  the  principal  and  inter- 
est of  any  instalment  which  should  re- 
main unpaid,  with  a  further  sura  adequate 
to  the  commission  stipulated  on  the  sales; 
i.  e.  21s.  •  per  hogshead.  To  this  sum,  thus 
compounded,  the  opinion  of  the  Court  in  the 
former  case  seems  to  have  added,  as  I  think 
ought  to  be  added,  all  moneys  due  ''for  bills 
drawn  on  Donald  &  Burton,  at  the  time  of 
the  shipments  of  the  tobacco."  Now,  al- 
though I  have  no  doubt  but  that  all  the  bills 
stated  in  the  account  current  in  truth  fall 
within  the  above  description,  yet  this  is 
not  found  by  the  verdict,  nor  stated  in  the 
account  itself,  except  in  relation  to  the 
238  first  bill  for  1651.  drawn  Sept.  22,  n790. 
By  a  rough  calculation  which  I  have 
made,  the  balance  of  principal  and  interest 
of  the  original  sum  secured  by  the  deed  left 
due  by  the  proceeds  of  the  tobacco  shipped, 
added  to  the  commission  on  105  hogsheads  of 
tobacco,  according  to  the  terms  of  the  deed 
as  aforesaid,  and  to  this  advance  of  1651. 
will  tall  short  of  the  sum  actually  raised  by 
the  sale  of  the  land  and  negroes  by  the  sum 
of  3821.  or  thereabouts;  and  therefore  it 
would  seem  by  the  verdict  before  us, 
that  more  of  the  land  and  negroes  were 
sold  than  was  justified  by  the  terms  of 
the  deed.  But  (as  before  said)  having 
no  doubt  but  that  all  the  bills  mentioned 
in  the  account  were  for  advances  made 
at  the  time  of  the  respective  payments; 
and,  if  so,  as  they  ought,  according  to  the 
opinion  of  the  Court  before  mentioned,  to 
make  part  of  the  sum  for  which  the  trust 
property  was  liable  to  be  sold;  I  should 
think  that  this  fact  should  be  left  open  to 
be  supplied  in  the  verdict  in  future,  and  thus 
the  sale  actually  made  of  the  trust  property 
stand  justified  as  to  the  whole  sum  raised 
thereby. 

The*  result  of  my  opinion  is,  that  the 
foundation  of  this  claim  being  free  from 
objection  on  the  ground  of  usury  or  any 
other  objection,  both  upon  my  own  deliber- 
ate opinion  on  the  point,  and  by  the  judg- 
ment of  the  Court  in  the  former  case, 
(which,  otherwise,  ought  to  have  affirmed 
the  judgment  for  the  defendant  on  the  mer- 
its, )  that  still  the  verdict  before  us  should 
be  set  aside,  and  a  venire  de  novo  awarded ; 


first,  on  the  ground  of  the  two  (and  perhaps 
three)  objections  common  to  this  case  with 
the  former,  as  I  have  endeavoured  to  point 
them  out;  and,  on  this  additional  ground, 
that  it  is  not  found  in  the  present  verdict, 
that  James  Brown,  the  agent,  was  required 
in  writing  to  make  the  sale  in  question, 
without  which,  under  the  provisions  of  the 
deed,  it  ought  not  to  have  been  made. 

JUDGED  FLEMING.  When  this  extraor- 
dinary contract  was  under  the  consideration 
of  this  Court  on  a  former  occasion  in  an- 
other suit  between  the  same    parties,  I  was 

clearly  of  opinion  that  the  contract  was 
239     usurious,  and  gave  my  reasons  *pretty 

much  at  large ;  and  to  that  opinion  I 
beg    leave     to     refer.  (1)     Since   the     last 


(1)  Tbe  following  was  Judge  Fleming's  opinion, 
alluded  to  above. 

"Three  qnestions  seem  presented  in  this  case: 

*'lst.  Whether  the  contract  between  John  Baylor 
and  James  Brown  be  usurious? 

"2d.  Whether  Brown  was  the  airent  of  Donald  & 
Burton  at  the  time  of  the  contract?  and, 

"8d.  Were  not  106  hosrsbeads  of  tobacco  shipped  by 
Baylor,  and  consigned  to  Donald  &  Burton,  asrreea- 
bly  to  the  contract?  and  ousrht  not  the  whole  pro- 
ceeds to  have  been  applied  in  discharge  of  the  debt 
then  due? 

"1.  With  respect  to  the  first  point,  it  appears,  that 
Baylor,  beinv  larsrely  Indebted  to  Donald  &  Burton, 
(who  had  immediate  rlsrht  to  recover  their  debt  by 
leffal  process,)  and  beinir  tbus  in  their  power,  and 
at  their  mercy,  was  Induced,  in  consideration  of 
their  forbearance  for  one,  two,  and  three  years,  to 
enter  into  the  ruinous  contract  before  us,  thus 
becominsr  a  loan  which  is  altogether  in  favour  of 
the  creditors,  without  any  equality  or  reciprocity 
between  the  parties,  and  having-  usury  stamped 
upon  the  very  face  of  it  Baylor  had  only  this 
alternative,  either  to  discharge  the  debt  of  the 
shipment  of  tobacco,  (for  which  he  was  to  have 
credit  for  Just  as  much  as  they  miffht  please  to 
allow  him.)  after  deducting-  a  commission  of  21  shil- 
lings sterling  per  hosrshead.  (let  it  be  sold  for  what 
it  might,)  or  submit  to  bave  the  trust  estate  sold 
for  ready  money,  and  pay  (over  and  above  all  ex- 
penses incident  thereunto)  a  commission  of  21  shil- 
lings sterling-  for  every  10  pounds  on  the  amount  of 
tbe  sales. 

"The  first  alternative  was  clearly  against  the 
debtor  and  in  favour  of  the  creditors,  because  the 
less  they  crave  him  for  his  tobacco,  the  higher  com- 
mission they  secured  on  the  collection  of  their 
debts,  and  the  more  freight  on  their  shipping.  By 
the  contract  the  debt  was  to  have  been  paid  atthree 
annual  instalments  of  2731.  2s.  7d.  each,  with  inter- 
est at  5  per  cent,  per  annum  on  each  instalment 
from  the  date  of  the  deed;  to  be  paid  by  sbipments 
of  tobacco  to  the  creditors,  estimated  at  and  under- 
stood by  the  contracting  parties  to  be  worth  101. 
sterling  per  hogshead,  and  held  out  as  a  lure  to 
Baylor.  The  first  instalment,  with  the  interest, 
amounted  to  2861.  15s.  8d.  2qrs.  which  29  horsbeads  of 
tobacco  would  have  overpaid  81.  4s.  8d.  2qrs.,  the 
commission  on  which  would  have  been  801.  9s.  The 
second  instalment,  with  interest,  amounted  to  8001. 
8s.  lOd.  which  30  hogsheads  of  tobacco  would  have 
dlscbarg-ed,  save  8s.  lOd.  The  third  and  last  instal- 
ment would  have  been  3141.  is.  lid.  2qrs.,  which  32 
hogsheads  of  tobacco  would  have  overpaid  61.  19s. 
Od.  2qrs.  the  commission  on  which  would  have  been 
831.  12s.  Tbe  whole  commission,  then,  would  have 
amounted  to  951.  lis.  and  the  debt  overpaid  91.  14s. 
6d.  by  tbe  shipment  of  91  hogsheads  of  tobacco. 

"It  appears  by  the  verdict,  that,  long-  before  the 
expiration  of  three  years  from  the  date  of  the  con- 
tract, Baylor  shipped  and  consigned  to  the  said 
Donald  &  Burton  105  hogsheads  of  tobacco.  *a«rreea- 
bly  to  covenants  in  the  aforementioned  deed,'  and 
the  amount  of  the  sales  thereof  was  not  applied  in 
discharg-e  of  the  contract,  but  a  new  account  raised 
between  them,  and  instead  of  101.  per  hogshead,  as 
estimated  by  the  parties  at  the  time  of  the  contract, 
accounts  of  sales  of  the  105  hogsheads  of  tobacco  are 
rendered  by  Donald  &  Burton,  through  their  affent 
James  Brown,  at  the  averag'e  price  of  61. 16s.  lid.  per 
hogshead,  so  that,  instead  of  the  debt  and  interest 
being  discharged  by  the  shipment  of  91  hogsheads  of 
tobacco,  and  a  commission  to  the  creditors  of  951. 
lis.,  it  would  require  181  hogsheads  of  tobacco  to 
discharge  the  debt,  and  the  debtor  pay  a  commis- 
sion of  1871.  lis.  besides  the  loss  of  3L  8s.  Id.  per 
hogshead,  on   106  hoflrsheads  of  tobacco,    already 
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240  able  and  ing-enioua  argument   of  *the 
case,    I    have    reconsidered    it,   with 

very  great  attention,  and   the  more  I  reflect 
upon    it,    the   more  am   I    convinced 

241  of     *the    correctness    of   my    former 
opinion,  that    it  has    usury    stamped 

upon  the  very  face  of  it;  and  no  shift, 
covin,  device,  or  deceit,  appears  in  order 
to  evade  the  statute,  (and  such,  I 'am  au- 
thorized to  say,  was  the  opinion  of  Mr. 
Pendleton,  a  late  venerable  and  enlightened 
President  of  this  Court,  (and  it  appearing 
as  well  on  the  face  of  the  deed  itself,  as  by 
the  verdict,  that  James  Brown,  a  principal 
party  to  the  deed,  was  the  agent  of  Donald 
A  Burton,  the  contract  was  void  ab  initio; 
and  without  considering  any  other  point  in 
the  cause,  I  am  of  opinion,  that  the  judii:- 
ment  of  the  District  Court  is  correct,  and 
ought  to  be  affirmed. 

By  a  majority  of  the  Court,  the  judgment 
of  the  District  Court  affirmed. 


242 


*Qusrrler  v.  Carter's  Representatives. 

Wednesday.  October  18, 1800. 

I.  Bills  of  Review*— Proper  Grounds  for  Qrantlnff.— 

Wbatare  the  proper  fixounds  for  a  bill  of  review. 
*«*See  2  Hen.  &  Manf.  p.  601.  note   to  Ibe  case  of 
Ellzey  y.  Lane's  Executrix. 


snipped  asrreeably  to  contract  As  to  the  other 
alternative,  the  sale  of  the  trast  estate,  and  the 
very  extraordinary  commission  on  the  amount  of 
sales.  Mr.  Randolph,  In  his  armament  contended, 
that  It  was  no  hardship  on  Baylor,  because  'that 
extra  commission  must  be  considered  as  a  penalty 
which  he  misrht  have  avoided  by  the  shipment  of 
tobacco.' 

"We  have  already  seen  that  he  had  shipped  105 
hofiTsheads  of  tobacco,  agreeably  to  the  covenants  In 
the  contract,  for  which.  Instead  of  101.  as  estimated 
by  the  contractinir  parties,  they  srive  him  credit  for 
61.  16s.  lid.  and  the  crreater  part  of  the  proceeds 
applied  toother  purposes.  But  had  the  whole  been 
applied  in  dlscharire  of  the  original  debt  of  8101.  78. 
0d.  and  Baylor  had  continued  to  ship  tobacco  till  the 
whole  was  paid,  with  interest,  he  would  have  sus- 
tained a  loss  of  421.  for  extra  commissions:  and  of 
31.  8s.  Id.  per  hogshead  on  181  hogsheads  of  tobacco« 
amounting  in  the  whole  to  4651.  8s.  lid.  and  thus 
much  in  dlscharfflnff  a  debt,  which,  with  interest 
from  the  date  of  the  contract,  amounted  only  to 
9011.  6s.  6d.  The  losit  on  the  sale  of  the  trust  estate, 
unrighteously  made,  cannot  with  precision  be  as- 
certained: but  it  must  have  been  enormous,  as  two 
thousand  acres  of  land,  near  the  Bowling  Green, 
in  the  County  of  Caroline,  and  eleven  prime  younff 
neg'roes,  with  the  increase  of  two  families  for  about 
five  years,  sold  only  for  0851.  These  calculations  are 
made  to  shew  the  unreasonableness  and  Injustice 
of  the  contract,  which  dire  necessity  compelled 
Baylor  to  submit  to.  It  is  true,  that  the  party  in 
whose  favour  the  contract  so  manifestly  appears  to 
be.  has  used  no  'shift,  covin,  device,  or  deceit, 
(except  holding*  out  the  Idea  that  101.  sterllngr  per 
hog^shead'  was  to  be  received  for  the  tobacco.  In 
order  to  receive  more  than  legal  interest  for  the 
forbearance  or  giving  day  of  payment  of  the  money 
in  order  to  evade  the  statute,  but  has  come  boldly 
forth  in  defiance  of  the  law.  and  stamped  usury  on 
the  face  of  the  contract,  which  renders  it  utterly 
void  ab  initio.  From  this  view  of  the  case,  then.  It 
appears  to  me,  Ist.  That  the  contract  being  usuri- 
ous, was  void  in  itself:  2d.  That  by  the  original 
deed  of  1790.  exhibited  by  the  appellant,  and  under 
which  he  claims.  It  appears  clearly  to  my  mind, 
that  James  Brown  was  the  agent  of  Donald  &  Bur- 
ton, but,  had  there  been  any  doubt  on  the  subject, 
he  is  found  by  the  verdict  to  have  been  their 
attorney :  and,  Sdly.  That  the  whole  proceeds  of  the 
105  hogsheads  of  tobacco  ought  to  have  been  applied 
In  discharge  of  the  original  debt,  supposing  the 
contract  to  have  been  a  legal  one."— Note  in  Origi- 
nal Edition. 

*Bill5of  Review. -In  Amiss  v.  McGlnnls,  12  W.  Va. 
394,  it  is  said :  "Mr.  Robinson  in  the  second  volume  of 
his  old  practice,  at  pag*?  418,  says:  'In  Virginia  the 
practice  is,  to  apply  In  the  first  instance  for  leave 
to  file  a  bill  of  review,  whether  it  be  for  error 
apparent  in  the  body  of  the  decree,  or  upon  dis- 
covery of  new  matter  since  the  decree  was  pro- 


a.  Chanoery  Practloe— Matorlaff  Cmus 
Steps.— It  is  not  necessary  to  state.  In  a  decree  In 
Chancery,  that  all  the  preliminary  steps  towards 
maturing  the  cause  for  hearing  were  taken:  it 
beinff  intended,  where  the  cause  is  set  for  hearing, 
that  it  was  reffularly  done,  unless  the  party 
attempting  toimpug^n  the  decree  shew  the  con- 
trary. 

This  was  an  appeal  from  an  order  of  the 
late  Chancellor  of  the  'Richmond  District, 
(Mr.  Wythe,)  rejecting^  the  application  of 
the  appellant  for  a  bill  of  review.  The 
ground  on  which  the  applicant  rested  his 
claim  to  a  bill  of  review,  in  the  Conrt  of 
Chancery,  was,  that  the  cause  had  been 
taken  up  and  decided  in  the  absence  of  bis 
counsel,  and  that  he  had  been  consequently 
surprised  in  the  hearing.  Another  point 
was  added  by  the  counsel,  in  this  Court, 
viz.  *'that  the  decree  which  the  bill  of  re- 
view sought  to  reverse  was  erroneous,  be- 
cause the  original  cause  was  not  set  for 
hearing  according  to  the  act  of  Assembly." 

The  Attorney  General  and  Call,  for  the 
appellant,  contended,  that,  although  the 
last  point  was  not  stated  in  the  bill  of  re- 
view, as  presented  to  the  Chancellor,  yet  it 
was  not  too  late  for  this  Court  to  notice  it. 
Where  it  appears  from  the  whole  of  the  pro- 
ceedings, that  there  are  sufficient  grounds 
for  a  bill  of  review,  it  ought  to  t>e  allowed, 
though  some  of  the  grounds  may  not  be  ex- 
plicitly stated :  and  they  likened  it  to  the 
case  of  a  supersedeas,  where  the  Court  will 
inspect  the  whole  record,  and  reverse  the 
judgment,  if  there  be  error,  although  the 
particular  error  on  which  the.  opinion  of 
the  Court  is  founded,  may  not  have  been 
stated  in  the  petition    for  the   supersedeas. 

Williams,  contra,  said,  that  it  was  essen- 
tial to  a  bill  of  review,  that  it  state  the 
former  bill,  and  the  proceedings  thereon; 
the  decree  and  the  particular  point  in  which 
the  party  exhibiting  the  bill  conceives  him- 
self s^grieved  by  that  decree;  and  the 
ground  of  law,  or  new  matter  discovered 
upon  which  he  seeks  to  impeach  it.  He 
cited  Mitf.  Plead.  80,  and  4  Vin.  414, 
pi.  5. 

243  *JUDGE  ROANE.  A  preliminary 
question  arises  in  this  cause,  from 
the  additional  point  stated  by  the  appel- 
lant's counsel,  namely,  '*that  the  decree 
sought  to  be  reversed  by  the  bill  of  re- 
view was  erroneous,  because  the  case  was 
not  set  for  a  hearing,  according  to  the  act 
of  assembly." 

This  question  again  subdivides  itself 
into  two  points  of  view;  viz.  1.  Whether 
this  alleged  irregularity  is,  under  any  cir- 
cumstances, a  ground  for  a  bill  of  review; 
and,  2.  If  so,  whether  in  this  case  it  can  be 
set  up  as  such  ground,  under  the  particular 
frame  of  the  bill  which  has  been  rejected, 
in  the  case  before  us. 

As  to  the  first  point  of  view,  it  is  clear, 
that  a  bill  of  review  lies  only  for  new  mat- 


nounced:'  and  he  refers  to  9  Hen.  &  M.  HH^nott: 
Quarrier  r.  Carter's  ReprMentativeB.  4  Hen.  d:  M.  841 
See  also,  the  case  of  Hill  v.  Bowyer,  18  aratt.  SM  and 
867.  I  apprehend  the  practice  in  this  state  in  tbis 
respect  is  the  same  as  in  Vlriflnia.*'  See  also,  cit- 
ing- the  principal  case,  Riffffs  v.  Lockwood,  12  W.  Va. 
180;  foot-noU  to  Hill  ▼.  Bowyer,  18  GratL  9M;  foot-wU 
to  Carter  v.  Allan,  21  Oratt.  241:  Poole  v.  Nixon,  10 
Fed.  Cas.  lOOG.  See  monofirraphic  note  on  **Bill8  of 
Review"  appended  to  Campbell  v.  Campbell.  B 
Qratt  649. 
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ter  discovered  since  the  decree,  or  for  errors 
apparent  on  the  face  of  the  decree. 

When  a  bill  of  review  is  brought  foi>  error 
apparent  on  the  face  of  the  decree,  the  con- 
stant method  is,  (in  England,)  for  the  de- 
fendant to  put  in  a  plea  of  the  decree,  and 
a  demurrer  against  opening  the  enrol- 
ment, (a).  On  this  plea,  of  the  decree,  (and 
it  only, )  and  demurrer,  the  Court  judges 
whether  there  are  any  grounds  for  opening 
the  enrolment ;  and  the  overruling  the  de- 
murrer is  there  considered  as  giving  leave 
to  file  the  bill.(b)  Our  practice,  in  this 
particular,  is  variant ;  as  stated  by  a  note 
of  the  Reporters  in  2  Hen.  &  Munf.  591, 
Bllzey  V.  Lane's  Executrix,  to  which  I  beg 
leave  to  refer.  That  variation,  however, 
does  not  change  the  principle,  as  deducible 
from  the  English  cases.  In  England,  the 
plea  is  of  the  decree  itself,  (and  of  it  only, 
not  of  ejctraneous  matters  in  relation  to  the 
progress  of  the  cause,)  accompanied  by  a. 
demurrer  objecting  to  opening  the  enrol- 
ment, on  the  ground  that  there  is  no  error  in 
the  decree  thus  pleaded.  This  brings  us  to 
inquire,  whether  the  matter  now  objected,  in 
this  additional  point,  is  properly  to  be  con- 
sidered as  a  part  of  the  decree,  or  ought 
regularly  to  have  been  made  a  part  thereof ; 
or,  in  other  words,  whether  the  decree  is 
erroneous  in  not  having  stated  on  its 
244  face,  that  all  the  requisitions  *of  the 
law  for  maturing  a  cause  for  trial, 
had  been  complied  with. 

In  1  Harrison's  Ch.  Prac.  108,  (old  edit.) 
it  is  said,  that,  in  drawing  the  decree,  it  is 
not  held  to  be  sufficient  to  recite  therein  the 
bill  and  answer,  and  then  add  that,  upon 
reading  the  proofs,  and  hearing  what  was 
alleged  on  either  side,  it  was  decreed  so  and 
so ;  but  that  the  facts  which  were  proved  and 
allowed  by  the  Court  to  be  proved,  must  be 
particularly  mentioned  in  the  decree.  It  is 
nowhere  said,  however,  that  it  is  necessary, 
or  proper,  to  insert  in  a  decree,  that  all  the 
previous  and  preliminary  measures  nec- 
essary to  prepare  a  cause  for  hearing  had 
been  complied  with,  and  therefore  the  omis- 
sion of  these  in  the  dectee  would  be  no  ob- 
jection thereto.  In  the  same  book,  p.  110, 
the  form  of  a  decree  is  given  us,  in  which 
the  substance  of  the  proofs  is  stated  in  the 
decree,  together  with  that  of  the  bill  and 
answer;  but  no  other  matters  of  the  charac- 
ter last  mentioned  are  stated  therein. 

If,  then,  circumstances  of  this  last  de- 
scription form,  properly,  no  part  of  the 
decree  of  the  Court,  even  in  England,  where 
the  decrees  are  drawn  very  particularly  and 
minutely  by  the  register;  and  a  bill  of 
review  of  the  kind  we  are  now  considering 
is  confined  to  matters  of  error  apparent  on 
the  face  of  the  decree  itself;  an  omission 
similar  to  that  now  alleged  is  no  ground  for 
a  bill  of  review;  for  such  circumstances 
neither  do  appear  in  practice,  nor  ought 
they  properly  to  appear  on  the  face  of  the 
decree  itself. 

We  are  told,  in  1  Harr.  Ch.  Prac.  290, 
that  a  bill  of  review  is  in  nature  of  a  writ 
of  error  at  common  laW.  In  a  writ  of  error 
it  is  held,  that  a  man  shall  never  assign 
that  for  error  which  he  might  have  pleaded 
in  abatement,  for  it  shall   be  accounted  his 


folly  to  have  neglected  the  proper  time  of 
taking  this  exception,  (c)  Again,  it  is 
said,  that,  if  there  be  an  omission  of  any 
writ  or  process,  &c.  yet,  if  judgment  be 
not  given  thereupon,  but  the  party  appears 
and  pleads  to  issue,  and  judgment  is  given 
on  the  verdict,  this  is  not  erroneous,  be- 
cause he  had  not  taken  advantage  of  this 
before  pleading  to  issue,  (d ) 

245  *In  the  case  before  us,  it  is  proved, 
on  the  contrary,  by  Mr.  M'Craw,  that 

the  cause  was  set  for  hearing,  which  we 
are  to  intend  was  regularly  done,  by  con- 
sent or  otherwise,  as  the  appellant  has  not 
shewn  the  contrary;  especially  since  the 
first  answer  of  the  only  acting  executor  w&s 
sworn  to  near  five  years  before  the  decree 
was  pronounced,  and  therefore  there  was 
sufficient  time  for  that  purpose.  The  anal- 
ogy from  these  cases  in  relation  to  writs  of 
error,  shews,  that,  whatever  remedy  the 
party  may  have  had  in  proper  time,  (or 
may  now  have, )  for  the  alleged  irregularity 
in  carrying  the  cause  to  trial,  such  irregu- 
larity is  not  a  proper  ground  for  a  bill  of 
review. 

This  view  of  the  case  supersedes  the 
necessity  of  considering  the  second  ques- 
tion ;  namely,  whether  this  particular 
ground  of  exception,  if  material,  ought 
to  have  been  distinctly  assigned  and 
pointed  out  in  the  bill  of  review ;  as  to 
which  I  give  no  opinion,  especially  as 
the  Court  is  so  thin  at  present.  My 
opinion,  therefore,  on  this  preliminary 
question  is,  that  the  additional  point  made 
by  the  appellant's  counsel  is  not  competent 
to  warrant  the  bill  of  review,  nor  can  t>e 
relied  on  in  support  thereof.  With  respect 
to  the  absence  of  counsel  being  a  just 
ground  for  a  bill  of  review,  to  say  nothing 
of  the  frauds  which  would  be  produced 
thereby,  this  ground  is  interdicted  by  the 
criterion  I  have  already  mentioned,  namely, 
that  bills  of  review  must  be  either  for  new 
matter  recently  discovered,  or  errors  appar- 
ent on  the  face  of  the  decree.  That  crite- 
rion explodes  the  pretension  in  question,  as 
a  ground  for  a  bill  of  review. 

JUDGE  TUCKER  concurred. 

By  the  Court,  (JUDGE  FI^EMING  not 
sitting  in  the  cause,)  the  order  of  the 
Chancellor  disallowing  a  bill  of  review, 
was  affirmed.        

246  •Darmsdattv.  Wolfe. 

Thursday.  October  19, 1809. 

Snpeiior  Courts  of  Chancery— Chanife  of  Venue— When 
Proper.-- The  superior  Court  of  Chancery  have 
power  (upon  sreneral  principles  of  equity)  to  di- 
rect the  venue  to  be  changed  after  Issue  joined  in 
a  County  or  other  inferior  Court,  where  it  appears 
that  strong  prejudices  existed  against  the  defend* 
ant.  which  were  unknown  to  him  until  after  such 
issue  was  joined,  and  that  a  fair  and  Impartial 
trial  could  not  be  expected  in  the  Court  where 
the  suit  was  depending.  • 

Same— Same.— In  such  case,  it  is  not  necessary  that 
there  should  have  been  a  judgment,  to  authorize 
the  Chancellor  to  grant  the  injunction. 

Joseph  Darmsdatt  instituted  an  action  of 
trespass  assault  and  battery  against  Benja- 
min Wolfe,  in  the  Hustings  Court  of  the 
City  of  Richmond.  The  capias  was  returned 
executed  to  August  term,  1801 ;  and  a  writ 
of  inquiry  awarded  to  the   ensuing  Novem- 


(a)  2  Atk.  534,  Gould  v.  Tancred. 

(b)  lb. 


(c)  2  Bac.  492,  Qwil.  edit 

(d)  lb. 
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ber  term,  when  the  plea  of  not  guilty  was 
put  in  by  the  defendant,  issue  joined,  and 
the  cause  continued  at  his  coats.  On  the 
6th  of  March  following*,  Wolfe  obtained  an 
injunction  from  the  Superior  Court  of  Chan- 
cery to  restrain  the  Court  of  Hustings  from 
proceeding  to  the  trial  of  the  said  issue, 
and,  by  consent  of  parties,  such  trial  was 
directed  to  be  had  in  the  District  Court  to 
be  holden  at  Richmond  in  the  next  month, 
but  no  citizen  of  Richnlond  to  be  of  the 
Jury.  This  injunction  was  granted  on  bill,' 
answer,  and  sundry  affidavits,  taken  with 
notice,  disclosing  circumstances,  from 
which  it  appeared  highly  probable,  that  an 
impartial  trial  could  not  be  had  without 
changing  the  venue.  It  appeared  also,  that 
some  of  the  most  important  of  those  cir- 
cumstances did  not  occur  until  after  the  is- 
sue was  joined. 

The  District  Court  refused  to  try  the  is- 
sue, or  even  to  suffer  it  to  be  placed  on  its 
docket,  being  of  opinion  that  the  Chancel- 
lor had  no  authority  to  make  such  order. 
After  this,  the  Court  of  Hustings,  on  the 
motion  of  Darmsdatt's  counsel,  in  spite  of 
strenuous  opposition  on  the  part  of  the  de- 
fendant, determined  to  proceed  with  the 
trial,  and  ordered  a  Jury  to  be  impanelled ; 
whereupon  the  counsel  for  the  defendant 
withdrew  his  appearance,  as  such,  and  a 
verdict  was  found,  and  judgment  rendered, 
for  the  plaintiff,  for  one  hundred  dollars 
damages  and  costs. 

A  second  injunction  was  then  awarded 
by  the  Court  of  Chancery,  and  a  motion  to 
dissolve  it  overruled ;  'Hhe  Court  being  of 
opinion,  that  it  hath  power  to  direct  the 
issue  in  an  action  tor  an  injury  which  is 
not  a  felony,  depending  before  any  Court 
within  the  limits  of  its  jurisdiction, 
247  '^( where  this  Court  believeth  the  trial 
will  not  be  impartial, )  to  be  tried  be- 
fore another  Court  of  competent  authority 
within  the  same  jurisdiction." 

At  a  subsequent  District  Court,  holden  at 
Richmond,  the  10th  of  September,  1803,  the 
Judees  complying  with  the  Chancellor's 
order,  the  issue  was  again  tried,  and  a  ver- 
dict for  eighty-ei|2:ht  dollars  damages  and 
costs,  cer titled  to  the  Court  of  Chancery, 
which  thereupon  decreed,  that  the  injunc- 
tion to  stay  proceedings  on  the  judgment 
of  the  Hustings  Court  be  perpetual;  that 
Wolfe  pay  the  damages  and  costs  recovered 
by  the  aforesaid  certilied  verdict;  and  that 
Darmsdatt  pay  the  costs  of  both  the  suits 
in  Chancery. 

On  petition  of  the  latter  to  the  Judges  of 
this  Court,  an  appeal  was  allowed  him. 

Copland,  for  the  appellant,  relied  on  a 
clause,  relative  to  writs  of  certiorari,  in 
the  County  Court  Law;(a)  from  which  he 
inferred  that  the  Court  of  Chancery  had  no 
authority,  after  issue  joined,  to  direct  the 
removal  of  a  cause  from  a  County  or  Cor- 
poration Court,  to  be  tried  before  any  other 
tribunal.  He  contended  also,  that,  in  no 
case,  could  the  Chancellor  grant  an  injunc- 
tion to  stay  proceedings  in  a  suit  depend- 
ing, but  only  on  judgments;  and  quoted 
the  60th,  54th,  and  55th  sections  of  the  act 
reducing  into  one  of  the  several  acts  con- 
cerning the  High  Court  of  Chancery. (b) 


Hay,  contra,  said  that,  notwithstanding 
a  Court  of  Common  Law  could  not  award  a 
certiorari  after  issue  joined,  a  Court  of 
Equity  might  (upon  general  principles)  di- 
rect a  change  of  venue.  The  existence  of 
such  a  power  is  essentially  necessary,  for 
the  purpose  of  preventing  a  failure  of  jus- 
tice, and  incident  to  the  nature  an0  consti- 
tution of  a  Court  of  £qui^.  The  sections 
referred  to,  relative  to  injunctions  to  stay 
proceedings  on  judgments,  did  not  abridge 
the  general  powers  of  the  Court.  They 
merely  subjected  the  jurisdiction,   in 

248  the  cases  therein  mentioned,  *to  cer- 
tain  regulations,   but  did  not  take  it 

away  in  other  cases  not  enumerated. 

The  power  of  the  Court  of  Chancery  to 
award  injunctions  has  been  repeatedly  ex- 
ercised both  before  and  since  the  revolu- 
tion, and  exists  independently  of  the 
statute.  It  may  be  exercised  in  a  variety 
of  cases,  even  where  there  is  no  snit;  for 
example,  to  stay  waste.  (1) 

Tuesday,  November  14.  The  Judges 
(ROANE  and  FI^EMING,  JUDGE  TUCK- 
ER not  sitting  in  the  cause)  pronounced 
their  opinions. 

JUDGE  ROANE.  Darmsdatt  brought  an 
action  of  assault  and  battery  against  Wolfe, 
in  the  Court  of  Hustings  of  the  City  of 
Richmond.  The  writ  was  returnable  to  the 
August  term,  1801;  issue  was  joined  at  the 
November  term;  and  the  appellee  with 
great  difficulty  avoided  being  forced  into  a 
triaJ  at  that  Court:  at  length,  however,  he 
got    his  cause  continued. 

The  unusual  rapidity  of  this  movement, 
while,  perhaps,  it  did  not  afford  the  appel- 
lee time  to  gain  a  knowledge  of  the  preju- 
dices existing  in  the  City  against  him, 
prior  to  the  cause  being  put  to  issue,  comes 
in  aid  of  one  of  the  allegations  of  his  bill, 
that  even  the  bench  of  justice  itself  was 
not  free  from  prejudice  against  him.  The 
cause  being  thus  at  issue,  and  no  means  left 
the  appellee  (to  my  knowledge)  to  remove 
the  cause  to  another  Court,  or  to  change  the 
venue  by  application  to  a  Court  of  Law, 
he  applied  to  the  Court  of  Chancery  for 
that  purpose.  He  charged  in  his  bill,  and 
proved  by  testimony,  that  a  torrent  of  prej- 
udice existed  against  him  in  the  City ;  that 
unusual  pains  had  been  taken  to  foster  and 
encourage  it;  that  strong  prejudices  existed 
against  him,  even  on  the  part  of  some  of 
the  Justices  themselves,  as  manifested 

249  at    the    November  •term,    after    the 
cause    had   been   put  to  issue,  and  in 

particular,  from  an  unusual  ^*anxiety"  be- 
ing discovered  in  them  to  force  him  into  % 
trial  at  that  term ;  and  that  both  from  this 
temper  in  the  Court,  and  from  the  preju- 
dices existing  among  the  people  of  the 
City,  he  could  not  have  a  fair  trial,  in  the 
Court  in  which  the  cause  was  depending. 
As  much  of  this  ground  of  complaint  (if 
not  all  of  it)  had  only  come  to  the  knowl- 
edge of  the  appellee  aft^r  the  cause  was  pat 
to  issue,  he  would  have  been  entirely  with- 
out remedy,  in  respect  of  a  change  of  venue, 
but  for  the  interposition  of  a  Court  of 
Equity. 
Nothing  is  more  clear  than  that  the  powers 


(a)  Rev.  Code,  yol.  1.  c.  97,  s.  07,  p.  02. 


lb.  c.  64,  p.  ff7.  88. 


(1)  See  Harris  y.  Thomas,  1  Hen.  &  Munf.  17,  aod 
Scott  V.  Wharton,  2  Hen.  &  Munf.  S6u— Note  In  Origi- 
nal Edition. 
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of  a  Court  of  Equity  are  competent  to  this 
purpose,  when  the  powers  of  the  law  tribu- 
nals are  inadequate;  on  the  ^roundof  that 
jurisdiction  being*  assistant  to  the  jurisdic- 
tion of  Courts  of  Law  ;(a)  and  on  the  further 
£:round  that  the  interposition  of  a  Court  of 
Kquity  is  necessary  under  such  circum- 
stances, to  ensure  a  *^fair,  impartial  and 
satisfactory  trial,  "(b)  It  was  particularly 
necessary  that  this  interposition  should  be 
exercised,  in  default  of  the  powers  of  the 
Courts  of  Law  as  aforesaid,  especially  *  4n 
small  jurisdictions,"  where  *  'a  ccy  has  been 
raised,  and  the  passions  of  the  multitude 
inflamed,"  or  where  one  of  the  parties  is 
popular  and  the  other  a  stranger,  or  obnox- 
ious, "(c)  The  case  thus  put  by  the  author 
of  the  Commentaries,  is  the  very  case  at  bar, 
as  proved  by  the  testimony,  (to  which  I  beg 
leave ^o  have  very  particular  reference,) 
with  this  imperious  circumstance  to  justify 
the  interference  of  the  Court  of  Equity  in 
the  present  case,  that  the  material  facts,  or 
some  of  them,  rendering  a  change  of  the 
tribunal  necessary  to  an  impartial  trial, 
onlv  came  to  the  knowledge  of  the  appellee 
after  the  hands  of  the  Courts  of  Law  were 
tied  up  from  granting  relief  in  this  partic- 
ular, by  the  stage  at  which  the  proceedings 
in  the  cause  had  arrived.  But  for  the  in- 
terposition of  the  Court  of  Equity,  the  ap- 
pellee would  have  been  immolated  on  the 
altar  of  prejudice,  and  the  trial  would 
neither  have  been  fair  nor  satisfactory. 

Nothing  in  any  of  our  statutes,  respect- 
ing the  grant  of  injunctions  or  certiorari 
by  the  Courts  of  Chancery,  haa  any 
250  *relation  to  the  case  now  under  con- 
sideration. The  power  exercised  by 
the  Court  of  Chancery  in  this  case  is  one 
of  the  main  pillars  of  its  jurisdiction,  and 
is  indispensable  to  the  pure  and  fair  ad- 
ministration of  justice. 

The  Chancellor  was  therefore  justified, 
not  only  by  his  undoubted  jurisdiction  in 
this  case,  but  also  by  the  facts  proved  in  the 
cause,  in  arresting  the  ptoceedings  An  the 
Court  of  Hustings,  and  causing  a  trial  to 
be  had  before  a  more  impartial  tribunal. 
He  went  too  far,  indeed,  in  extending  his 
interference  to  the  indictment  also;  (which 
being  a  criminal  proceeding,  is  beyond 
the  cognisance  of  the  Courts  of  Equity  ;)(d) 
but  that  proceeding  is  at  an  end,  and  is  not 
now  before  us.  When,  therefore,  he  changed 
the  venue  by  directing  the  trial  to  be  had 
in  the  Richmond  District  Court,  providing 
also,  by  consent  of  parties,  that  no  citi- 
zen of  Richmond  should  be  upon  the  Jury, 
he  was  strictly  within  his  province,  as  he 
(in  default  of  adequate  power  in  the  Courts 
of  Law)  thereby  placed  the  cause  in  a 
channel  to  ensure  a  fair  and  impartial  trial. 
The  refusal  of  the  District  Court  to  try  the 
issue,  agreeably  to  the  mandate  of  the 
Court  of  Chancery,  cannot  be  justified  on 
any  ground  more  favourable  to  such  Court 
than  that  of  its  entire  ignorance  of  the  just 
powers  of  the  Courts  of  Equity  in  this  par- 
ticular ;  and  as  the  particular  ground  of  the 
proceeding  in  the  Court  of  Chancery  was  en- 
tirely unknown  to  the  District  Court,  (for. 


a)  1  Fonb.  10. 

b)  8  Bl.  388. 
:c)  Ibid. 

d)  1  Fonb.  B. 


I  presume  only  the  order  directing  the  trial 
of  the  issue  was  before  it, )  this  refusal 
went  the  full  length  of  afiBrming  that  this 
power  could  not  rightfully  be  exercised  by 
the  Court  of  Chancery,  under  any  circum- 
stances whatsoever!  not  even  under  the 
strong  and  possible  circumstances  of  the 
whole  bench  of  the  Court  oi  Hustings  hav- 
ing declared,  after  issue  was  joined,  and 
when,  consequently,  no  possibility  was  left 
for  the  appellee  to  remove  the  cause  except 
by  application  to  the  Court  of  Chancery, 
that  the  appellee  should  not  receive  justice 
at  its  hands  ! ! 

With  the  highest  respect  for  all  the  tribu- 
nals of  our  country,  it  is   my   duty,  sitting 
in  this  place,  to  remark  upon  this  unexam- 
pled  procedure,    as    equally    unwar- 

251  ranted  by  the  laws  *of  our  country, 
and  tending  to  sap  the  very  founda- 
tions of  justice:  and,  admitting  that  the 
order  of  the  Court  of  Chancery  was  not  jus- 
tifiable so  far  as  it  related  to  the  indict- 
ment, this  formed  no  apology  for  the 
District  Court  for  not  proceeding  to  try  the 
civil  issue. 

The  Court  of  Hustings,  emboldened  by 
the  example  of  the  District  Court,  im- 
proved upon  the  contumacious  conduct  of 
the  latter:  for,  while  the  latter  only  re- 
fused to  execute  an  order  of  the  Court  of 
Chancery,  the  former  made  a  positive  in- 
road upon  it :  it  proceeded  to  try*  the  issue 
which  was  both  interdicted,  as  to  that  tribu- 
nal, by  the  order  of  the  Court  of  Chan- 
cery, and  translated  to  the  forum  of  the 
District  Court;  and  all  this  with  a  full 
knowledge  of  the  existence  of  that  order  I 
The  Court  of  Hustings,  therefore,  thus  not 
only  outraged  all  precedents  on  this  sub- 
ject, but  also  verified,  perhaps,  the  allega- 
tion of  the  appellee,  of  its  unfriendly- 
disposition  towards  him :  and,  as  his  coun- 
sel actually  withdrew  from  his  defence,, 
from  a  proper  respect  for  the  order  of  the 
Court  of  Chancery,  which  the  Court  and 
the  adverse  counsel  were  at  that  moment 
actually  violating,  and  thus  left  the  appel- 
lee wholly  undefended ;  on  this  ground, 
also,  the  verdict  in  the  Hustings  Court 
ought  not  to  bind  him. 

In  this  whole  business  the  conduct  of  the 
appellee  has  been  free  from  blame.  While 
he  submits  to  the  damages  and  costs  re- 
covered against  him  in  the  District  Court 
at  the  subsequent  term,  it  is  right  that  he 
should  recover  the  costs  of  both  suits  in 
Chancery.  Those  suits  were  imposed  upon 
him  in  the  first  instance  by  the  necessity 
of  resorting  to  the  Court  of  Chancery  to 
ensure  to  him  a  fair  trial,  and  afterwards, 
by  the  errors  or  contumacy  of  the  District 
Court  and  Court  of  Hustings.  Admitting* 
therefore,  that  the  appellant  was  himself 
personally  free  from  blame  also,  his  is  but 
the  common  case  of  being  compellable  to 
pay  costs  in  consequence  of  the  errors  or 
mistakes  of  the  inferior  tribunals.  The 
appellant  has  less  reason  to  complain,  in 
this  respect,  than  the  appellee  had  in  the 
case  of  Cocke  v.  Pollock  &  Co.,(e)  who  was 
condemned  to  pay  the  costs  of  an  ap- 

252  peal  to  this  *Court  imposed  upon  him 
with  the  sole    view  of  settling  a  gen- 
eral question  of  jurisdiction. 


(e)  1  Hen.  &  Munf.  440. 
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On  these  gtotxnds  I  am  of  opinion  to 
affirm  the  Decree  now  before  us. 

JUDGE  FLEMING.  The  administration 
of  justice  (says  Judge  Blackstone,  in  his 
Commentaries,  volume  3,  page  383),  should 
not  only  be  chaste,  but  should  not  even  be 
suspected:  and  though  in  some  respects, 
juries  coming  from  the  neighb*ourhood  are 
advantageous,  they  are  often  liable  to  great 
objections:  and  after  noticing  some  in- 
stances, he  adds  **or  where  a  cry  has  been 
raised,  and  the  passions  of  the  multitude 
have  been  inflamed,  or  where  one  of  the 
parties  is  popular,  and  the  other  a  stranger, 
or  obnoxious,  &c.  the  Courts  of  Law  will 
therefore,  in  transitory  actions,  very  often 
change  the  venue,  or  county  where  the  case 
is  to  be  ttied." 

The  very  case  now  before  us.  There  is 
abundant  proof,  from  the  affidavits  of 
Moody,  Harris,  and  Quarrier,  that  the  cry 
was  loud,  and  that  strong  prejudices  pre- 
vailed against  the  appellee ;  who,  it  seems, 
was  not  apprized  of  those  circumstances, 
until  after  there  was  an  issue  in  the  cause, 
which  was  joined  in  a  short  time  after  its 
commencement;  and  it  was  then  too  late  to 
apply  to  a  superior  Court  of  Law  to  remove 
the  cause  by  a  certiorari :  his  only  mode  of 
relief  was  by  an  application  to  a  Court  of 
Equity ;  which  in  ray  conception  had  ample 
jurisdiction  to  afiford  him  a  remedy.  We 
are  told  by  Judge  Blackstone,  that,  in  Eng- 
land, though  the  Courts  of  Law  have  no 
direct  power  to  change  the  venue  in  local 
actions  they  sometimes  do  it  indirectly  and 
by  mutual  consent ;  yet  to  effect  it  directly 
and  absolutely,  the  parties  are  driven  to 
a  Court  of  Equity;  where,  upon  making  out 
a  proper  case,  it  is  done,  upon  the  ground 
of  being  necessary  to  a  fair,  impartial, 
and  satisfactory  trial.  And  it  is  laid  down, 
as  a  general  principle,  in  Fonblanque, 
page  9,  that  equity  stands  for  the  whole 
of  natural  justice;  is  more  excellent  than 
any  humin  institution ;  and  that  Courts  of 
Equity  are  assistant  to  the  jurisdiction  of 
Courts  of  Law,  by  removing  legal 
253  impediments  *to  the  fair  decision  of  a 
question  depending  in  a  Court  of  Law. 
If,  in  England,  then,  a  Court  of  Equity  has 
the  power  of  exchanging  the  venue  in  cases 
where  the  Courts  of  Law  have  no  such  di- 
rect power,  upon  the  same  principle  may 
Courts  of  Equity  exercise  the  same  powers 
here,  unless  restrained  by  an  express  stat- 
ute: and  it  appears  to  me  that  there  could 
not  have  been  a  more  proper  occasion  for 
exercising  the  power,  than  the  one  now 
under  consideration.  I  therefore,  without 
minutely  stating  the  circumstances  of  the 
case,  which  have  been  amply  investigated 
by  JUDGE  ROANE*  who  preceded  me,  con- 
cur in  opinion  that  both  decrees  be  affirmed. 


Atwell's  Administrators  v. 
October,  1809. 


Milton. 


I.  Admlnlstrstion  Accounts— Admlstlblllty  aa  Evi- 
dence.*—An  administration  account  settled  before 
commissioners  appointed  bv  the  Court  In  which 


'Settlement  of  Executor's  Accounts— Welifht  as  Bv- 
Idence.-in  Leavell  v.  Smith.  9V  Va.  877,  88  S.  E.  Rep. 
202.  it  is  said,  in  the  case  of  Anderson  v.  Fox.  2  Hen. 
&  Munf.  246.  decided  in  1808,  there  was  a  Qu<Ere  as  to 
the  weiffht  to  be  sriven  to  such  settlements.  Judge 
Tucker,  in  mainuinlnir  that  they  were  to  be  uken 


the  executor  or  administrator  Qualifled.  and  cer- 
tified "to  have  been  returned  to  Court,  and  being 
examined,  to  have  been  allowed,  and  ordered  to  be 
recorded.*'  Is  admissible  on  the  plea  of  folly  ad- 
ministered, as  prima  facie  evidence  of  the  serexal 
items  therein,  without  produciuff  also  copies  of 
the  inventory  and  appraisement  of  the  testator's 
or  Intestate's  estate.  But  the  adverse  party  may 
surcharge  and  falsify  such  account,  if  he  can. 
a.  Joint  Bonds— Death  of  One  Obligor— Survivor. -»-in 
an  action  against  the  represenutives  of  a  person 
deceased,  on  a  Joint  covenant  entered  Into  before 
the  act  "concerning  partitions  and  Joint  ri«rbts 
and  obliiratlons."  (1  Rev.  Code,  81.)  if  it  appear 
from  the  declaration  that  one  of  the  Joint  cov- 
enantors survived,  it  is  a  radical  defect,  and  not 
cured  by  verdict. 

This  was  an  appeal  from  a  judgment  of 
the  District  Court  of  Hay  Mai  ket,  reversins: 
a  judgment  of  the  County  Court  of  Prince 
William. 

Milton  brought  an  action  of  covenant 
against  the  administrators  of  Thomas  At- 
well,  stating,  in  substance,  that  a  dertain 
Johnson  Smith,  and  the  said  Thomas  At- 
well,  by  their  certain  writing  obligatory 
sealed  with  their  seals,  and  dated  the  first 
day  of  August,  1783,  in  consideration  of 
851.  sold  apd  delivered  to  the  plaintiff  a  cer- 
tain negro  boy ;  and  for  themselves,  their 
executors,  Ac.  thereby  covenanted  with  the 
plaintiff  to  indemnify  him,  4%c.  from  all 
claims  whatever  for  said  negro:  and  then 
avers  that  the  boy  was  afterwards  recovered 
of  him  in  an  action  of  detinue;  by 
254  means  whereof  *an  action  accrued  to 
the  plaintiff  to  demand  of  the  said 
Johnson  Smith  and  Thomas  Atwell  in  his 
life-time,  damages,  &c.  **  by  means  whereof, 
and  by  force  of  the  act  of  Assembly  in  that 
case  made  and  provided,  this  action  accrued 
to  the  plaintiff,  after  the  death  of  the  said 
Thomas,  to  demand  and  have  of  the  defend- 
ants, his  damages,  &c.  and  assigns  for 
breach  that  neither  Johnson  Smith  and 
Thomas  Atwell,  in  the  life-time  of  said 
Thomas,  and  the  said  Smith  since  the  death 
of  the  said  Thomas,"  although  often  re- 
quired, have  performed  their  said  cove- 
nants, but  have  altogether  broken  the 
same,  &c. 

The  defendants  pleaded,  1st.  Covenants 
performed;  2dly.  That  their  testator,  and 
themselves,  since  his  death,  were  always 
ready  to  defend  the  claims  of  the  plaintiff 
according  to  the  covenant;  3dly,  and  4thly. 


B.S  prima  facie  correct,  said:  "To  call  in  question  a 
practice  sanctioned  by  the  supreme  court  of  the 
country  for  perhaps  a  century,  and  never,  that  1 
know  of,  drawn  In  question  before  the  present  oc- 
casion, is  what  I  cannot  presume  to  do.  It  ouffht. 
therefore.  I  conceive,  to  be  taken  as  prima  fade  evi- 
dence of  the  several  charires  and  credits  therein 
contained."  The  next  year,  in  the  case  of  AtuftU  r. 
Milton.  4  ffen.  <t  M.  258.  the  court  unantmonsly 
adopted  the  view  of  Judgb  Tuckeb  in  the  previous 
case,  and  it  has  been  consistently  followed  by  sub- 
sequent decisions  of  this  court,  both  before  and 
since  the  enactment  referred  to.  to  the  present 
time.  Wall  v.  Ore&som.  4  Munf.  110:  Wyllle  v.  Ven- 
able.  4  Munf.  S<»:  WImbish  v.  Rawlins.  76  Va.  48: 
Roblnett  V.  Roblnett,  92  Va.  124.  22  S.  E.  Rep.  85& 

The  principal  case  is  also  cited  in  foot-not^  to  An- 
derson V.  Fox.  2  Hen.  &  M.  245:  Corbin  v.  Mills.  10 
Gratt  4S8.  See  monographic  note  on  "Executors 
and  Administrators'*  appended  to  Rosser  v.  De- 
priest,  5  Gratt.  0. 

tJoInt  Bond— Death  of  One  Obligor--Sarvlvor.— The 
principal  case  is  cited  in  foot-note  to  Elliott  v.  Lyell, 
3  Call  268:  foot-note  to  Richardson  v.  Johnston.  2 Call 
S27',  footnote  to  IjeftwichT.  Berkeley,  1  Hen.  &  M. 
61 :  foot-note  to  Minfire  v.  Field,  2  Wash.  130:  fbot-note 
to  Crawford  v.  Daisrh.  2  Va.  Cas.  521:  Somerville  v. 
Grim,  17  W.  Va.  808:  Reynolds  v.  Hurat,  18  W.  Va.  654. 

See  monographic  note  on  "Bonds*'  appended  to 
Ward  V.  Chum,  18  Gratt  801. 
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Two  other  immaterial  pleas;  and,  5thly. 
Fully  administered.  To  all  which  pleas  the 
plaintiff  replied  generally. 

On  the  trial  of  the  cause,  the  defendants 
offered  in  evidence,  to  support  the  issue  of 
fully  administered,  an  account  of  their  ad- 
ministration as  settled  by  commissioners 
appointed  by  the  Court  of  Prince  William 
County,  which  was  certified  ^'to  have  been 
returned  to  the  Court,  and  being  examined, 
to  have  been  allowed,  and  ordered  to  be 
recorded;*'  which  was  the  only  evidence 
exhibited  by  them.  Whereupon  the  counsel 
for  the  plaintiff  prayed  the  opinion  of  the 
Court,  whether  the  said  account  was  legal 
evidence  of  a  full  administration,  and  suffi- 
cient to  support  the  said  issue,  without  fur- 
ther proof.  The  County  Court  gave  it  as 
their  opinion,  that  the  said  order  of  Court 
and  account  were  evidence  fit  to  be  sent  to 
the  Jury,  no  proof  of  mal-administration 
having  been  offered.  To  which  opinion  the 
plaintiff  excepted.  There  was  a  verdict  and 
judgment  for  the  defendants  in  the  County 
Court;  which  was  afterwards  reversed  in 
the  District  Court;  that  Court  being  of 
opinion  that  the  account,  settled  by  com- 
missioners, ought  not  to  go  in  evidence 
without  copies  of  the  inventory  and  ap- 
praisement of  the  intestate's  estate.  The 
administrators    brought    the    cause    before 

this  Court. 
255  *Botts,  for  the  appellants,  made 
several  points ;  but  those  on  which  he 
most  relied,  and  on  which  the  cause  turned, 
were,  1.  That  the  appellee,  by  his  own 
shewing  in  the  declaration,  that  Johnson 
survived  the  intestate  of  the  appellants, 
had  exhibited  a  survivorship  of  all  the  cov- 
enants upon  him,  (Johnson,)  thereby  dis- 
charging the  estate  of  Atwell  from  further 
liability. 

2.  That  the  opinion  of  the  County  Court, 
in  deciding  that  the  account  of  adminis- 
tration was  admissible  evidence,  as  it 
was  offered,  was  clearly  correct,  and 
agreeable  to  the  universal  understand- 
ing of  the  country.  Such  account  is 
not  only  prima  facie  evidence,  but  is  the 
best  evidence  the  jiature  ot  the  case  will 
admit  of,  without  burthening  the  estate 
and  exhausting  the  assets  in  establishing 
items  by  distant  witnesses,  where  assets  in 
fact  remain ;  and  where  they  do  not,  by 
compelling  executors  and  administrators  to 
throw  away  their  own  estate  to  prove  that 
they  had  not  defrauded  others. 

JUDGE  TUCKER,  after  stating  the  case, 
proceeded :  In  the  case  of  Carr's  Executors  v. 
Anderson, (a)  the  paper  offered  in  evidence 
as  an  inventory  and  appraisement  of  Bar- 
bara Carr's  estate,  did  not  appear  to  have 
been  signed  by  the  executor,  nor  submitted 
to  the  Court  and  ordered  to  be  recorded.  It 
was  therefore  the  unanimous  opinion  of 
this  Court,  that  it  was  not  proper  to  be  ad- 
mitted as  evidence.  In  the  case  of  Ander- 
son and  Starke  v.  Fox  and  others,  (b)  I  was 
of  opinion  that  an  executor's  account  ap- 
pearing to  have  been  submitted  to,  and  set- 
tled by  commissioners  appointed  by  the 
Court  in  which  the  will  was  proved,  ought 
to  be  taken  as  prima  facie  evidence  of  the 
several   charges    and    credits    therein  con- 


(a)  2  Hen.  ft  Munf.  881. 

(b)  Ibid.  245. 


tained;  but  that  any  person  interested 
therein  might  be  at  liberty  to  surcharge 
and  falsify  the  same,  if  capable  of  produc- 
ing satisfactory  evidence  to  that  purpose. 
For  the  reasons  which  then  occurred  to  me 
in  support  of  that  opinion,  I  beg  leave  to 
refer  to  the  book,  and  to  the  authorities 
there  cited,  viz.  2  Ves.  566,  Pitt  v.  Chol- 
mondely,  and  2  Bro.  Ch.  Ca.  62,  Brownel  v. 
Brownel.  I  will  beg  leave  to  add  a  fur- 
ther     reason      in     support    of    that 

256  ^opinion.     By  our  law  both  executors 
and   administrators  are   bound  in  an 

obligation  to  make  a  true  and  perfect  in- 
ventory of  their  testator's  or  intestate's 
estates,  and  to  exhibit  the  same,  when  re- 
quired, to  the  Court ;  and  to  administer  the 
same  according  to  law ;  and  make  a  just 
and  true  account  of  their  actings  and  do- 
ings therein,  &c.  The  executor  may  cer- 
tainly, without  being  required,  exhibit  his 
accounts  to  the  Court  for  settlement,  be- 
cause, being  bound  by  obligation  in  a  heavy 
penalty,  to  do  so  when  required,  he  ought 
to  be  permitted  to  do  so  without  being  re- 
quired. The  Court  are  to  proceed  to  have 
the  accounts  duly  examined  and  settled. 
To  this  end  the  inventory  and  appraisement 
(where  the  latter  is  required)  must  be  con- 
sidered as  preliminary  requisites  and  neces- 
sary vouchers.  And  when  the  Court  has 
referred  them  to  commissioners  to  examine, 
state,  and  settle,  who  report  (as  in  the 
present  case)  that  they  have  examined  the 
account  and  vouchers  to  them  submitted 
and  closed  the  account,  which  is  afterwards 
certified  to  have  been  examined  and  allowed 
by  the  Court  and  ordered  to  be  recorded ; 
can  there  be  a  doubt  that  a  copy  of  the  ac- 
count so  exhibited,  examined,  allowed,  and 
admitted  to  record  by  the  prcper  tribunal, 
would  prima  facie  be  so  far  conclusive  evi- 
dence, in  favour  of  the  executor,  in  an  ac- 
tion brought  upon  his  official  bond,  as  to 
shift  the  burden  of  proof,  as  to  any  thing 
which  might  surcharge  or  falsify  such  ac- 
count, from  the  executor  to  the  plaintiff, 
according  to  the  authorities  last  referred 
to?  I  conceive  not,  and  therefore  think  the 
judgment  of  the  County  Court  correct,  and 
that  of  the  District  Court  erroneous. 

There  are  two  other  grounds  on  which  I 
think  this  judgment  erroneous.  First,  this 
was  a  joint  covenan^t  entered  into  before 
the  act  concerning  joint  rights  and  obliga- 
tions, and  it  appears  by  the  declaration  that 
Johnson  Smith,  one  of  the  covenantors,  sur- 
vived Atwell,  against  whose  administrators 
the  suit  was  brought,  which  brings  the  case 
within  that  of  Lyell  v.  Elliot,  (c)  and  of 
Johnson  v.  Richardson,  (d)  and  Harrison  v. 
Field,  (e)  But  even  if  Atwell  had  been 
alive,  and  the   suit  .brought    against 

257  him  alone,    instead   of  his  *adminis- 
trators,    the    obligation   being  joint, 

and  Johnson  Smith  appearing  to  be  still 
alive,  the  omitting  to  sue  him,  as  well  as 
the  other,  would  have  been  error,  according 
to  the  decision  of  this  Court  in  Leftwich 
V.  Berkeley, (f)  and  several  other  cases  de- 
cided on  the  same  grounds.  I  therefore 
think    that    the    judgment    of   the  District 


(c)  MS.  Rep. 

(d)  2  Call.  627. 

(e)  2  Wash.  188. 

(f)  1  Hen.  &  Munf.  61. 
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Court    should   be   reversed,  and  that  of  the 
County  Court  affirmed. 

JUDGE  ROANE.  As  the  declaration  in 
this  case  is  radically  defective  in  not  set- 
ting out  a  sufficient  cause  of  action,  I 
should  be  for  sustainine  the  judgment  for 
the  appellants,  even  if  the  County  Court 
had  erred  in  gfiving*  the  instruction  to  the 
Jury,  which  is  excepted  to.  The  declara- 
tion is  radically  defective  in  this,  that  be- 
ing upon  a  joint  covenant,  it  ought  to  have 
stated  the  survivorship  of  the  appellants' 
intestate:  but,  on  the  contrary,  it  rather 
states,  or  admits,  the  survivorship  of 
Smith,  the  other  covenantor;  and,  if  so, 
the  action  was  for  ever  gone  against  the 
representatives  of  Atwell. 

With  respect  to  the  instruction  given  to 
the  Jury,  the  settlement  before  the  com- 
missioners of  Prince  William  Court,  was 
prima  facie  evidence  of  a  full  administra- 
tion. Before  those  commissioners  the  in- 
ventory was  produced  by  the  appellants. 
This  is  not  expressly  stated  in  the  account 
rendered ;  but,  being  the  natural  course  of 
business,  it  will  be  intended :  it  is  there- 
fore unnecessary  for  an  executor,  after  the 
inventory  has  been  exhibited  before  the 
commissioners,  to  produce  it  again  on 
the  trial.  On  the  other  hand,  the  inventory 
and  appraisement  may  be  given  in  evidence 
against  an  executor,  or  by  him  where  no 
settlement  has  been  made  before  commis- 
sioners, or,  in  his  discretion,  even  where 
such  settlement  has  been  made,  but  the  ex- 
ecutor objects  to  be  bound  by  the  appraised 
value  of  the  estate.  In  the  present  case, 
however,  it  would  have  been  an  act  of  su- 
pererogation in  the  executor  to  have  done 
it,  as  the  estate  was  found  indebted  to  him ; 
and  I  am  of  opinion,  on  both  grounds, 
that  the  judgment  of  the  District 
258  *Court  should  be  reversed,  and  that 
of  the  County  Court  affirmed. 

JUDGE  FLEMING.  Two  questions  seem 
to  be  presented  in  this  case;  1st.  Whether 
an  action  of  covenant  could  lie  against  the 
adminfstrators  of  Atwell,  during  the  life 
of  Smith,  the  other  joint  covenantor?  and, 
2dly.  Whether  the  account  of  the  adminis- 
tration of  Thomas  At  well's  estate,  made 
before  commissioners  under  an  order  of 
Prince  William  Court,  and  there  examined, 
allowed,  and  admitted  to  record,  was  not 
proper  evidence  on  the  issue  of  plene  ad- 
ministravit? 

With  respect  to  the  first  point,  it  seems  to 
me  very  doubtful  whether  the  action  could 
be  maintained ;  and  I  am  inclined  to  think 
that  it  could  not ;  but,  as  the  other  point 
seems  clearly  in  favour  of  the  appellants,  I 
have  not  given  it  a  mature  consideration. 

As  to  the  other  point,  the  administration 
account,  duly  examined  and  admitted  to 
record,  is,  prima  facie,  good  evidence;  and 
the  reason  given  by  the  District  Court,  why 
it  ought  not  to  have  been  admitted,  is  the 
want  of  copies  of  the  inventory  and  ap- 
praisement of  the  estate  of  the  intestate  to 
support  it.  The  inventories  and  appraise- 
ments are,  by  law,  required  to  be  made  and 
returned  to  Court,  there  to  remain  for  the 
inspection  of  creditors,  and  others,  who 
mav  be  affected  by,  or  interested  in,  them; 
but  it  is  not  customary,  nor  is  it  necessary, 
that  they  should  be  exhibited   with  the  ac- 


counts returned  to  Court  and  admitted  to 
record,  when  they,  are  offered  in  evidence, 
which  ought  to  be  conclusive,  unless  there 
be  some  errors  or  error  pointed  out  by  the 
adverse  party,  and  particularly  excepted  to: 
And,  that  not  having  been  done  in  the  case 
before  us,  where  a  large  balance  appears  in 
favour  of  the  administrators,  the  account 
was  properly  admitted  to  go  as  evidence  to 
the  Jury  on  the  issue  of  plene  adminis- 
travit;  and  I,  therefore,  concur  in  the  opin- 
ion, that  the  judgment  of  the  District  Court 
be  reversed,  and  that  of  the  County  Court 
affirmed.  

259      *Tazeweir8  Executor  v.  Barrett  &  Co. 

Tharsday.  October  80, 1800. 

I.  AMlsnment— Notice  to  Obligor— Pasmeut  to  As- 
tisnee.*— After  bona  fide  assiflmment  of  a  boDd. 
and  notice  thereof  to  the  obUsror.  he  cannot  be 
restrained  by  an  attachment  In  Chancery  at  the 
8Ult  of  a  creditor  of  the  obliffee  from  paying  the 
debt  to  the  assig-nee  notwlthstandinc  tbe  sub- 
poena, with  the  usual  endorsement  by  the  Clerk. 
was  served  upon  him  before  he  received  such 
notice,  and  afterwards  (but  before  he  answered 
the  bill)  the  Court  made  an  order  restrainins^  him 
'*frompayinff  the  debt  which  he  owed  the  defend- 
ant" 

a.  Same— Same— Same— Interest  against  OUIgor.^- 
Therefore.  In  this  case,  the  oblig'or,  (thongh  pre- 
viously served  with  the  subpcena.)  havinE  received 
notice  of  the  assignment  shortly  after  the  bond 
became  payable,  and  failing  for  nearly  six  years  to 
answer  the  bill,  (which  waa  flled  before  the  notice 
was  given,)  was  not  allowed  (in  a  suit  against  him 
by  the  assignee)  any  deduction  of  interest 
between  the  day  when  the  bond  became  payable, 
and  that  when  the  restraining  order  was  set 
aside. 

This  was  an  action  of  debt  in  the  District 
Court  of  Williamsburg  by  John  Barrett  A 
Co.  assignees  of  Emanuel  Walker  A  Co. 
who  were  assignees  of  Theodorick  Bland, 
against  Henry  Tazewell,  on  a  bond  in  the 
penalty  of  eighteen  hundred  pounds,  dated 
March  13,  1785,  conditioned  to  be  discharged 
by  the  payment  of  nine  hundred  pounds  on 
or  before  December  25th,  1786,  assigned  to 
Emanuel  Walker  /k  Co.  May  10,  1786;  and 
by  Emanuel  Walker  to  the  plaintiffs  on  the 
10th  of  March,  1787.  The  defendant  (with- 
out filing  any  plea)  brought  into  Coart  the 
principal  and  interest  upon  the  bond,  from 
the  20th  of  March,  1793,  and  moved  the  Court 
to  have  the  suit  dismissed  at  his  costs, 
praying  to  be  discharged  from^  the  interest 
which  accrued  on  the  said  bond  between 
the  day  when  it  was  payable  and  the  said 
20th  of  March,  1793 ;  on  the  ground  that  an 
attachment  in  Chancery  on  behalf  of  the 
executors  of  a  certain  Theodorick  Bland  (a 
creditor  of  the  above-mentioned  Theodorick 
Bland)  was  depending  in  the  County  Court 
of  York,  against  him  the  said  Tazewell  as 
a  garnishee,  and  restrained  him  daring  that 
time  from  paying  the  principal.     The  plain- 


*See    monographic    note   on   "Assignments"  ap- 
pended to  Ragsdale  v.  Hagy.  9  GratL  4(». 
tinterest— Injunction  against  Payment  off  Piincipel. 

—Although  a  party  is  restrained  from  payfnK^ 
money,  yet  if  he  continues  to  hold  the  money,  he 
must  pay  interest  during  the  time  he  was  so  re- 
strained. If  he  is  unwilling  to  pay  interest  on  iL 
he  can  at  any  time  avoid  and  stop  the  payment  of 
interest  by  paying  the  fund  into  court  when  It  will 
be  ordered  to  be  loaned  if  the  court  cannot  prop- 
erly determine  to  whom  it  is  properly  payable. 
See  the  principal  case  cited  and  approved  In  Tem- 
pleman  v.  Fauntleroy.  8  Rand.  446:  Clillds  v.  Hnrd. 
S2  W.  Va.  117,  9  S.  E.  Rep.  88S:  Darby  ▼.  GlUlgan.  r 
W.  Va.  »,  16  S.  E.  Rep.  611. 

See  monographic  note  on  "Interest**  api»ended  to 
Fred  v.  Dixon,  27  Qratt  641. 
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tifFs,  claiming  the  said  ioterest,  refused  to 
accept  the  money  so  brought  in :  but  the 
Court  was  of  opinion  that  the  sum  brought 
into  Court  ought  to  be  received  by  the 
plaintiffs  without  any  interest,  pending 
the  suit  in  Chancery  in  York  Court,  and 
directed  the  suit  to  be  dismissed  at  the 
costs  of  the  defendant ;  to  which  opinion  the 
plaintiffs  filed  a  bill  of  exceptions  stating 
the  case  imperfectly.  This  judgment  was 
therefore  reversed  by  the  Court  of  Appeals 
on  the  21st  of  April,  1798,  and  the  cause  re- 
manded for  farther  proceedings,  (a) 

The  defendant  having  afterwards  died, 
the  suit  was  revived  against  his  ex- 
ecutor ;  and  at  a  Court  held  for  the 
260  *District  aforesaid,  in  September, 
1802,  the  defendant  moved  to  with- 
draw the  motion  made  by  his  testator,  and 
now  to  plead  payment;  which  the  Court 
permitted  him  to  do,  upon  his  agreeing 
that  the  money  paid  into  Court  might  be 
paid  over  to  the  plainnffs,  and,  '^this  pay- 
ment being  made  since  the  institution  of 
this  suit,*'  that  he  should  pay  the  costs  of 
this  suit.  The  defendant  excepted  to  this 
opinion  of  the  Court,  but,  nevertheless, 
pleaded  ^'payment  by  his  testator,"  on 
which  plea  issue  was  joined. 

The  Jury  found  a  special  verdict,  stating, 
(in    addition    to   the  circumstances  already 
mentioned,)  that  interest  on  the   bond   had 
not  been  paid  from  the  2Sth  day  of  Decem- 
ber,   1786,  to  the   19th  of  March,  1793 ;  but 
that  all  the  residue  of   the   said    bond    had 
been    paid;  that   the    process    to    stay   the 
effects  of  Theodorick  Bland  in  the  hands  of 
the  defendant's  testator,  was  issued  on  the 
19th,  and  executed  on  the  24th  of  May,  1786 ; 
that  the  bill  in  Chancery  was   filed  in  Sep- 
tember, 1786;  that  an    order  was  made  by 
the   Court   of  York  County   in    May,  1787, 
making   John    Barrett   &   Co.  (the  present 
plaintiffs)  parties  in  the  said  suit  in  Chan- 
cery, and   restraining   the  defendant's  tes- 
tator from  paying  away  the  debt  due  from 
him    to   Theodorick    Bland,    which  debt  so 
restrained  was  the  same  debt   now   claimed 
by   the  plaintiffs;  that  John  Barrett  A  Co, 
filed  his  answer  in  said  suit  in  1789,  claim 
ing  this  debt  as  due  to  them  by  assignment 
as  above;  and,  in  August  in  the  same  year, 
*'it  was  withdrawn,"  and    the   suit   as    to 
him  dismissed ;  that  an   attachment   issued 
in  March,  1787,  to  compel   the   defendant's 
testator   to   answer   the   bill;  that  he  filed 
his  answer  in  September,  1792,  and  on  the 
19th  of  March,  1793,   the    said   restraining 
order  of  York  Court  as  to  htm  was  set  aside ; 
that  in  January,  1787,  the  defendant's  tes- 
tator had  notice  that  the  bond  was  assigned 
to   Kmanuel   Walker   A   Co.   on  the  10th  of 
May,  1786;  and  that,    whether  the  restrain- 
ing  order   of  York  Court  be  considered  as 
operating   upon   the  debt  due  by  the  bond 
in  question,  or  not,  yet  the  opinion  of  both 
John    Barrett   &   Co.    and  Henry  Tazewell 
was,    that   they   were  thereby   restrained. 
The  conclusion  of  the  verdict  was  as 
261      follows;    **and    if,    upon  *the    whole 
matter,  the  Court  shall  be  of  opinion, 
that  the  plaintiffs  are  entitled  to  the  inter- 
est during  the  period  last  aforesaid,  we  find 
for  the  plaintiffs  the  debt  in  the  declaration 
mentioned,    to   be  discharged   by  the  pay- 

(a)  Sec  1  Call,  228.  Barrett  &  Co.  v.  Tazewell. 


ment  of  the  interest  during  the  period  last 
afcresaid,  to  wit,  from  the  25th  of  Decem- 
ber, 1786,  to  the  19th  of  March,  1793 ;  but 
if  the  Court  shall  not  be  of  that  opinion, 
we  find  for  the  defendant." 

On  this  verdict  the  Court  gave  judgment 
for  the  plaintiffs ;  whereupon  the  defendant 
appealed. 

Wickham,  for  the  appellant,  observed, 
that  the  bond  in  this  case  contained  no  stip- 
ulation for  payment  of  interest ;  that  inter- 
est, therefore,  could  accrue  only  on  the  de- 
fault of  Tazewell  to  pay  the  principal ;  and 
the  bond  having  been  assigned  before  it  be- 
came due,  there  could  be  no  default  until  it 
was  presented  to  him  by  the  assignee,  and 
payment  demanded.  The  creditor  having 
thrown  the  bond  into  circulation,  the  debtor 
was  not  bound  to  seek  the  person  of  the  as- 
signee. So,  if  the  creditor  goes  without 
the  limits  of  the  Commonwealth,  interest 
is  not  recoverable,  (b)  Bland  the  obligee, 
had  left  the  country,  and  the  debt  was  at- 
tached in  Tazewell's  hands  before  the  bond 
was  payable,  by  the  endorsement  of  the 
Clerk  on  the  subpcena  in  Chancery ;  which 
endorsement  was  effectual  for  that  purpose, 
as  was  decided  in  the  case  of  M'Kim  v. 
Fulton,  (c)  During  the  pendency  of  the  at- 
tachment he  could  not  pay  the  money,  and 
therefore  should  not  be  liable  for  interest. 
The  notice  in  January,  1787,  of  the  as- 
siirnment  was  not  sufficient.  The  assignee, 
to  entitle  himself  to  interest,  must  not  only 
give  notice,  but  demand  pavment,  and,  to 
make  the  demand,  must  seek  out  the  debtor. 
Call,  contra.  If  the  attachment  was  not 
solicited  by  Tazewell,  he  availed  himself 
of  it  to  procrastinate  the  payment  of  the 
debt.  Immediately  after  the  bond  fell  due, 
he  had  notice.  It  is  admitted  the  assignee 
was   bound    to   give   notice;  but   that  was 

done. 
262  *Why  did  not  Tazewell  file  his  an- 
swer? The  attachment  was  served  in 
1786,  and  could  not  be  discharged  until  he 
answered:  yet  his  answer  was  not  filed 
until  1792;  and  then,  through  compulsion, 
by  process  of  contempt.  In  the  mean  time 
he  surely  made  interest  of  the  money.  If  a 
party  is  sued  in  Chancery  about  a  sum  of 
money,  he  may  relieve  himself  by  bringing 
it  into  Court,  and  praying  the  direction  of 
the  Court,  as  was  said  by  this  Court  in 
Macon  v.  Ambler,  (MS.)  In  that  case  it 
was  even  an  unliquidated  demand.  In 
Dunlop  V.  Garnett,  and  Dunlop  v.  Jones, 
in  the  High  Court  of  Chancery,  (in  1794,) 
it  was  decided  that,  if  a  garnishee  fails  to 
bring  money  into  Court,  he  is  compelled  to 
pay  interest,  (d) 

M'Call  V.  Turner  was  a  very  different 
case  from  this.  The  ground  of  the  decision 
there  was,  that  the  situation  of  the  country 
rendered  it  impossible  to  make  payment. 
But  in  another  case  the  0)urt  held,  that, 
where  one  of  the  creditors  was  in  this 
country,  the  debtor  should  pay  interest. 

It  is  objected  there  was  no  stipulation  for 
interest;  but  this  was  of  no  consequence; 
the  bond  being  with  a  penalty,  which  the 
act  of  Assembly  says  shall   be   discharged 


(b)  M'Call  V.  Turner.  1  Call,  188. 

(c)  MS. 

(d)  P.  Wms.  27.  Maxwell  v.  Wetteahall,  S.  P.  as  to 
Interest  on  legacies. 
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by  the  payment  of  the  principal  and  in- 
terest. 

It  should  be  remarked,  too,  the  attach- 
ment was  only  for  4001.  and  the  bond  for 
9001. 

Monday,  November  13.  The  JUDGES 
FI/EiMING  and  ROANE  (TUCKER  not  sit- 
ting in  the  cause)  delivered  their  opinions. 

JUDGE  ROANE.  Upon  the  authority  of 
some  decisions  in  this  Court,  and  particu- 
larly that  of  Hunter  v.  Spotswood,(a)  I  in- 
cline to  think  that  the  testator  of  the 
appellant  was  responnible  for  the  interest; 
and  therefore  concur  with  the  judge  who 
preceded  me,  who  seems  more  clear  upon 
the  question  than  I  am.  In  the  case  of 
Hunter  v.  Spotswood,  this  Court  affirmed  a 
decree  of  the  Chancery,  giving  interest 
against  Herndon,  who  had,  as  Sheriff, 

263  received  money  ^produced  by  the  sale 
of  attached  efifects  under  an  order  re 

quiring  him  to  pay  the  same  to  Hunter,  he 
giving  security  therefor.  Hunter  declining 
to  do  this,  the  money  remained  (and,  it 
was  said,  had  died  by  depreciation)  in 
Herndon 's  hands.  It  is  supposed  that  this 
interest  was  decreed  on  the  ground  that  the 
identical  money  was  not  kept  by  Herndon 
but  that  he  had  used  it,  and,  perhaps,  made 
a  profit  on  it. 

On  the  ground  of  the  principle  established 
by  this  decree,  I  concur  that  the  decree  of 
the  District  Court  be  affirmed. 

JUDGE  FL*EMING.  The  only  remaining 
question  in  this  case  is,  whether  the  appel 
lant's  testator  has  shewn  good  legal  cause 
why  he  should  have  been  exempt  from  the 
payment  of  interest  on  his  bond  from  the 
25th  of  December,  1786,  the  time  it  was  pay- 
able, to  the  20th  of  March,  1793,  when  he 
was  dismissed  out  of  York  Court.  The 
ground  of  his  claim  to  such  exemption  was, 
that  during  all  that  time,  his  hands  were 
tied,  by  the  restraining  order  of  the  County 
Court  of  York,  and  he  knew  not  to  whom 
the  money  was  to  be  paid. 

In  order  to  a  correct  decision,  let  us  take 
a  short  view  of  the  progress  of  the  business 
from  its  origin. 

The  bond  in  question  to  Theodorick 
Bland,  was  dated  the  30th  of  March,  1785, 
and  payable  the  25th  of  December,  1786. 
On  the  10th  of  May  preceding,  it  was  as- 
signed to  Emanuel  Walker  &  Co.  On  the 
19th,  process  in  Chancery  issued  from  York 
Court,  against  Theodorick  Bland,  the 
obligee,  and  the  defendant  Henry  Taze- 
well, on  whom  process  was  served  on  the  24th 
of  the  same  month.  In  September,  1786, 
the  bill  was  filed  in  York  Court.  In  Jan- 
uary, 1787,  (if  not  before,)  Henry  Tazewell 
had  notice  that  the  bond  was  assigned  to 
Emanuel  Walker  &.  Co.  In  March  follow- 
ing, an  attachment  issued  to  compel  him  to 
answer ;  and  on  the  20th  of  the  same  month, 
Walker  &  Co.  assigned  the  bond  to  J.  Bar- 
rett  &  Co.    On   the  21st  of  May  was 

264  *made  an  order  of  York  Court,  re- 
straining the  defendant  from  dispos- 
ing of  any  debts  or  effects  of  Theodorick 
Bland,  and  John  Barrett  &  Co.  made  defend- 
ants to  the  suit ;  who  filed  their  answer, 
which  in  August  the  same  year  was  with- 
drawn, and  the  bill  dismissed  as  to  them. 
In    September,    1792,    Henry  Tazewell  filed 

(a)  1  Wash.  145. 


his  answer;  five  years  and  a  half  after  the 
attachment,  and  in  March  following,  the 
suit  in  Chancery  was  dismissed   aa  to  him. 

In  September,  1794,  J.  Barrett  &  Co.  in- 
stituted a  suit  on  the  bond,  in  the  District 
Court  of  Williamsburg,  against  H.  Taze- 
well, who  brought  into  Court  5391.  10s.  5d. 
which  he  tendered  in  discharge  of  his  bond, 
claiming  an  exemption  from  the  payment 
of  interest  from  the  25th  of  December,  1786. 
till  the  20th  of  March,  1793,  when  the  suit 
in  Chancery  was  dismissed,  as  to  him. 
Barrett  &  Co.  refused  to  receive  the  money 
on  those  terms. 

Upon  the  assignment  of  the  bond  to 
Walker  &  Co.  which  was  done  previous  to 
the  issuing  of  process  in  Chancery  from 
York  Court,  Mr.  Tazewell  immediately  be- 
came their  debtor,  and  was  no  longer  the 
debtor  of  Theodorick  Bland ;  and  it  is  stated 
in  the  original  bill  of  exceptions,  as  agreed 
by  the  parties  themselves,  and  certified  bj 
Judge  Parker,  that  he  had  notice  of  the  as- 
signment of  the  bond  to  Walker  &  Co.  be- 
fore it  became  due,  but  subsequent  to  the 
process  of  York  Court  being  served  on  him ; 
though  it  is  found  in  the  verdict,  that  in 
January,  1787,  the  defendant's  testator  had 
notice  that  the  bond  was  assigned  to  Eman- 
uel Walker  8l  Co.  on  the  10th  day  of  May, 
1786,  which  does  not  contradict  what  had 
been  previously  agreed  by  the  parties,  that 
he  had  notice  of  the  assignment  before  the 
bond  became  payable.  But,  admitting  that 
he  had  no  notice  till  a  month  afterwards, 
what  ought  he  then  to  have  done?  Be 
knew  that  the  bond  carried  interest  on  the  \ 
amount  of  the  condition,  from  the  day  it  | 
became  payable,  and  that  the  person  or  per-  | 
sons  entitled  to  the  principal  debt,  had  also 
a  right  to  the  accruing  interest;  and,  whilst 
the  matter  was  suspended   by  the  Chancery 

process  of  York  Court,  he  ought  (if  I 
265  he  meant  '^to  exonerate  himself  from 
the  payment  of  interest)  to  have 
brought,  and  deposited  the  money  in  Court, 
there  to  abide  its  subsequent  order*  on  the 
same  principle  that  a  defendant  in  debt, 
upon  a  bond  with  condition  for  the  payment 
of  a  lessor  sum  at  a  certain  day,  who  wonld  | 
avail  himself  of  a  plea  of  tender,  and  that 
he  was,  and  always  had  been,  ready  to  pay ; 
in  order  to  avoid  damages  for  the  deteo- 
tion  of  the  debt,  must  also  bring'  the  money 
into  Court.  And  he  ought  immediately,  or 
in  a  reasonable  time,  to  have  answered  the 
bill;  and  stated  (which  he  might  have  done 
in  a  few  words)  the  assignment  of  the  bond 
to  Walker  &  Co.  by  which  it  would  have 
appeared  to  the  Court,  that  he  was  no 
longer  the  debtor  of  Bland ;  he  woald  con- 
sequently have  been  immediately  dismissed 
from  the  suit  in  Chancery,  and  all  diffi- 
culties respecting  the  creditor  of  the  bond, 
would  have  ceased,  as  it  was  payable  to  the 
last  assignees;  but  instead  of  doing  what 
was  incumbent  on  him,  he  failed  to  answer 
until,  in  March  following,  an  attachment 
was  awarded  against  him  for  his  contempt;  I 
and  five  years  and  a  half  thereafter  he  filed 
his  answer,  and  was  soon  aft^  dismissed 
out  of  York  Court;  keeping  in  suspense  and 
withholding  the  debt  all  this  while  from 
John  Barrett  &  Co.  to  whom  the  bond  had 
been  assigned  on  the  20th  of  March,  1787, 
about  three  months  after  it    became  due. 
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When  the  bond  was  put  in  suit  in  the  year 
1794,  the  defendant  brought  into  Court  the 
sum  of  5391.  10s.  5d.  which  he  tendered  in 
discharge  of  his  bond,  claiming  an  exemp- 
tion for  the  payment  of  upwards  of  six  years' 
interest,  on  account  of  difficulties  which 
arose  from  bis  own  negligence  and  miscon- 
duct; and  it  is  a  sound  maxim  in  law,  that 
no  man  shall  take  advantage  of  his  own 
laches  to  the  prejudice  of  another.  The 
case  of  M'Call  &  Turner  was  cited,  and  re- 
lied on  by  the  appellant's  counsel ;  but  that 
case  is  essentially  different  from  the  pres- 
ent. There  the  obligee  was  beyond  seal, 
where  he  remained  from  April,  1775,  to 
April,  1783,  and  it  was  not  known  in  whose 
possession  he  left  the  bond,  or  whether  he 
took  it  with  him ;  and  it  is  well  known  that 

a  debtor  is  not  obliged  to  seek  his 
266      creditor  *in  a  foreign  country ;  and  it 

was  upon  that  ground  that  the  interest 
was  extinguished  during  M' Call's  absence 
beyond  seal,  added  to  the  obstructions  to  the 
ordinary  course  of  business,  during  the  rev- 
olutionary war.  I  am  of  opinion,  upon  the 
whole,  that  the  appellant's  claim  of  exemp- 
tion from  the  payment  of  interest,  is  alto- 
g-ether  unsustainable,  both  in  law  and 
equity;  and  that  the  judgment  ought  to  be 
affirmed.  ._ 

Brooke's  Administrators  v.  Shelly. 

Friday.  October  27th.  1809. 

Action  amlnst  Bxecator—Open  Accoant— DebtA  Barred 
as  to  Te5Utor—SUtiit«*—CoMtructloii.— Construc- 
tion of  the  act  of  1792,  which  makes  it  the  dnty  of 
the  Ck>urt  "in  an  action  upon  an  open  account 
asrainst  an  executor  or  administrator,  to  cause  to 
be  expunged  from  such  account  all  Items  appear- 
ing* to  have  been  due  five  years  before  the  death  of 
the  testator  or  intestate."  (Rev.  Code,  vol.  l,  p. 
Ifl7.  sect  56.) 

t.  Same— S«ine-5ame— Sane— 5ame.— The  above  act 
applies  to  open  accounts  existing  before  the  ist 
day  of  October.  1798,  when  It  took  effect  (See 
Rev.  Code,  vol.  1,  c.  160,  p.  298. 

■».  Same— Same— Aame—Aame  —  New  Promise.  — But 
the  act  relates  only  to  open  accounts  and  does  not 
extend  to  settlements  or  assumptions:  therefore 
the  plaintiff,  to  take  his  case  out  of  the  act  may 
firlve  in  evidence  an  assumpsit  of  the  testator  or  in- 
testate, within  dve  years,  to  pay  a  stated  balance. 

3.  Appellate  Practice -New  Trials.— If  a  superior 
Courtof  common  law.  In  reversing  a  judarment 
and  awarding  a  new  trial,  assign  the  reason  to  be 
that  certain  evidence  should  have  been  received 
on  the  former  trial,  but  fail  to  direct  that,  upon 
the  new  trial,  such  evidence  shall  be  received, 
the  Court  of  Appeals,  in  afflrminff  its  Judgment 
will  add  the  proper  direction  concerning  the 
evidence. 

This  was  an  action  of  asaumpeit  brought, 
on  the  28th  of  January,  1799,  by  John  Shelly 
against  Walter  Brooke's  administrators  in 
the  County  Court  of  Fairfax,  for  sundry 
articles  of  household  furniture  sold  and  de- 
livered, and  work  done  by  the  plaintiff  for 
the  intestate.  Pleas  '*non  assumpsit  by 
the  intestate,"  and  ^'non  assumpsit  by  the 
same  within  five  years  next  before  the  day 
of  issuing  the  original  writ;"  on  which 
pleas,  issues  were  joined.  At  the  trial,  the 
plaintiff,  in  support  of  his  cause,  offered  to 


^Action  afloat  Executor— Statute  of  Limitations— 
New  Promise  by  Testator.— See,  citinir  the  principal 
case, /oo<-fiot«  to  Fisher  V.  Duncan.  1  Hen.  &  M.  563: 
Aylett  V.  Robinson,  9  Leiffh  M.  And  in  Radford  v. 
Fowlkes,  86  Va.  868,  8  S.  £.  Rep.  817,  to  the  point  that 
the  limitation  upon  every  express  promise  (not 
under  seal)  is  five  years.  See  also,  Beall  v.  Edmond- 
8on,  S  Call  614. 

See  monographic  noU  on  "Limitation  of  Actions" 
appended  to  Herrinffton  v.  Harklns,  l  Rob.  601. 


the  Jury  an  account  stated,  the  items  in 
which  bore  date  in  the  years  1787,  1791,  and 
1792,  **and  offered  to  prove,  that  the  said 
account  was  justly  due  from  the  said  Walter 
Brooke,  deceased,  and  that  the  said  Brooke, 
about  twelve  months  before  his  death,  that 
is  to  say,  some  time  in  the  year  1797, 
(about  two  years  before  the  commencement 
of  the  suit, )  acknowledged  that  the  bal- 

267  ance  now   claimed  was  just,  *and  that 
the  said   Walker  Brooke   departed  this 

life  in  179d :  but  the  Court,  upon  the  motion 
of  the  counsel  for  the  defendants,  directed 
the  items  of  the  said  account  to  be  stricken 
out,  and  refused  to  hear  the  evidence 
offered  by  the  plaintiff;"  to  which  opinion 
of  the  Court  the  plaintiff  excepted.  Verdict 
and  judgment  for  the  defendants. 

On  an  appeal  ^o  the  District  Court,  holden 
at  Hay  market,  (the  parties  by  their  attor- 
neys having  agreed  that  the  items  of  the 
account,  expunged  therefrom  by  the  County 
Court  of  Fairfax,  appeared  to  have  been 
due  more  than  five  years  before  the  death 
of  the  intestate,)  this  judgment  was  re- 
versed, the  verdict  set  aside  and  a  new  trial 
directed;  the  District  Court,  '* being  of 
opinion  that'  the  plaintiff  ought  to  have 
been  permitted  to  prove  the  assumpsit  of 
the  intestate  within  five  years  before  his 
death:"  but  the  judgment  of  the  District 
Court  did  not  go  on  to  direct,  as  it  ought, 
that  upon  the  new  trial,  the  evidence  ob- 
jected to  should  be  received.  From  this 
judgment  the  defendants  appealed  to  this 
Court. 

Williams,  for  the  appellants,  admitted, 
that  under  the  general  act  of  limitations,  a 
promise  within  five  years  will  revive  a  debt 
barred ;  but  relied  on  the  56th  section  of 
the  act  concerning  wills,  Rev.  Code,  vol.  1, 
p.  167,  (which  section  was,  for  the  first 
time,  enacted  at  the  session  of  1792,)  as  im- 
perative that  the  items  shall  be  stricken 
out.  The  legislature  meant  to  impose  upon 
creditors  the  necessity  of  closing  their  ac- 
counts within  five  years.  Though  the  rep- 
lication states  that  there  was  an  assumpsit 
within  five  years,  yet  that  will  not  vary  the 
words  of  the  account.  The  Court  are  only 
to  look  into  the  account,  and  see  that  the 
items  are  within  five  years ;  and,  if  not,  to 
expunge  them.  It  would  be  a  nugatory 
thing  in  the  Court  to  strike  out  the  items 
of  the  account,  and  then  permit  the  Jury  to 
hear  evidence  to  establish  it. 

No  counsel  appeared  for  the  appellee. 

268  ^Monday,  October 30.    The  Judges, 
TUCKER  and  ROANE,  (FLEMING 

having  been  prevented  by  indisposition 
from  sitting  in  the  cause, )  pronounced  their 
opinions. 

JUDGE  TUCKER.  The  only  question 
upon  this  record,  is,  whether  the  County 
Court  ought  to  have  admitted  the  evidence 
offered  by  the  plaintiff  to  prove  that  Mr. 
Brooke,  the  defendants'  intestate,  within 
twelve  months  t>efore  his  death  assumed  to 
pay  to  the  plaintiff  a  balance  of  631.  15s.  ap- 
pearing to  be  due  upon  an  account  stated, 
and  in  which  there  were  credits  for  sundry 
payments  to  the  amount  of  931.  18s.  made 
by  the  intestate  in  his  life-time,  or  whether 
that  evidence  was  properly  rejected  by  the 
Court,  by  whom  all  the  items  of  the  account 
which  appear  to  have  been   due  five   years 
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before  the  <!eath  of  the  intestate  were  ex- 
punged therefrom,  according:  to  the  act  con- 
cerning wills,  Ac.  Rev.  Code,  vol.  1,  p. 
167,  c.  92,  sect.  56. 

The  same  question  occurred  in  the  case  of 
Fisher's  Executor  v.  Duncan  &  Turn  bull,  (a) 
and  Judge  Fleming  and  myself  then  con- 
curred in  the  opinion,  that  such  evidence  as 
that  offered  bj  the  plaintiff  ought  not  to 
have  been  rejected. 

The  opinion  of  this  Court  in  Beale  v. 
Kdmundson,(b)  I  think  strongly  corrobo- 
rates the  other.  I  am  therefore  of  opinion, 
that  the  County  Court  erred  in  rejecting 
the  testimony  and  expunging  the  account, 
without  hearing  it,  and  that  there  is  no 
error  in  the  judgment  of  the  District  Court 
reversing  that  judgment.  It  may,  however, 
be  advisable  to  add  to  it  a  direction,  that 
the  County  Court  shall,  on  the  new  trial, 
admit  the  evidence  formerly  offered  to  be 
given,  if  the  same  shall  be  again  offered  to 
them. 

JUDGE  ROANE.  The  principal  item  in 
the  account  bears  date  in  1787,  and  the  act 
under  which  all  the  items  of  the  account 
were  expunged  was  not  passed  until  the 
13th  of  December,  1792.  (c)  In  the  case  of 
Fisher's  Executor  v.  Duncan  &  Turnbull,  (d ) 
I  expressed  it  as  my  then  opinion, 
269  *^that  that  act  did  not  apply  to  previ- 
ously existing  accounts,  inasmuch  as 
it  would  affect  the  rights  of  the  parties  by 
making  it  the  imperious  duty  of  the  Court 
to  bar  the  plaintiff  by  a  defence  which  be- 
fore only  rested  in  the  discretion  of  the  de- 
fendant. I  still  rather  hold  this  opinion  : 
but,  as  this  ground  of  objection  had  been 
before  disregarded  by  the  Court  in  the  case 
of  Hoskins  v.  Wright,  (e)  and  was  again 
apparently  disregarded  by  the  two  other 
Judges  in  Fisher's  Executor  v.  Duncan  A 
Turnbull,  I  can  readily  yield  my  impres- 
sions on  this  point,  to  these  decisions;  and 
.  I  will,  therefore,  consider  this  case  as  if 
every  item  in  the  account  had  arisen  poste- 
rior to  the  passage  of  the  act  in  question. 

As  to  the  question  upon  the  merits,  I  en- 
tirely concur  with  the  opinions  of  the  two 
Judges  as  reported  in  Fisher's  Executor  v. 
Duncan  A  Turnbull,  (f)  that  the  act  of  1792 
relates  only  to  open  accounts,  and  does  not 
extend  to  exclude  evidence  of  settlements 
or  assumptions  by  testators  within  the  time 
limited  by  the  act.  The  reason  and  policy 
of  this  provision  of  the  act  does  not  require 
such  a  construction.  In  addition  to  these 
authorities,  I  beg  leave  to  refer  to  the  deci- 
sion in  the  case  of  Beale  v.  Edmundson,(g) 
in  an  analogous  case.  The  grounds  of  that 
decision  seem  fully  to  apply  to  this  case, 
and  to  narrow  the  application  of  the  act  to 
cases  depending  upon  the  account,  as  exhib- 
ited, only,  and  do  not  interdict  proof  of 
settlements  or  assumptions  of  the  debt 
within  the  time  prescribed  by  the  act. 

As,  therefore,  the  appellant  offered  to 
prove  in  the  Court  below,  not  only  that  the 
account  exhibited  **was  justly  due,"  but 
also  that  the  intestate,  about  twelve  months 
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(d)  1  Hen.  &  Mnnf.  575. 

(e)  1  Hen.  &  Munf.  877. 
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before  his  death,  '^ acknowledged  tbat  the 
balance  claimed  now  by  the  plaintiff  of 
his  administrators  was  just,'*  the  County 
Court  erred  in  refusing  to  admit  snch  testi- 
mony to  be  adduced;  and  the  jadgxnents. 
of  the  District  Court,  reversing  the  judg- 
ment of  the  County  Court  on  that  ground, 
is  correct.  

270  *The  Mayor  and  Commonalty  of  Alex- 

andria V.  Chapman. 
Friday,  November  3d,  1800. 

I.  Local  AMesftmenta— Paving  Streets— Rcoovcfy    hj 

Motion.*— Under  the  act  of  1798,  c  «1.  authorixliiff 
the  Mayor  and  Commonalty  of  Alexandria  to 
recover  by  motion  the  amount  of  moneys  assessed 
for  pavinff  the  streets,  a  Jad^ment.  (In  terms) 
"and  also  for  the  taxes  of  the  town/*  cannot  be 
sustained:  notwithstandinc.  from  the  account 
exhibited,  it  appear  that  such  Judgment  was 
actually  intended  to  be  for  no  more  than  the  sum 
due  for  such  assessments. 
a.  Same— Same— Same  — Defesoes.  — The  defendant 
havinsT  proved,  in  opposition  to  such  motion,  tbat 
he  had  personal  property  in  Alexandria  of  rreater 
value  than  the  amount  of  assessment:  qaaere.  Is 
he  bound,  moreover,  to  prove  that  the  Serjeant 
of  the  town  had  knowledge  of  such  property,  and 
that  a  distress  could  have  been  levied  upon  iL 

3.  Jndirment— Recovery  by  notion— Private  Act  of  As- 
temMy.— Quaere,  where  a  Judgment  is  obtained  b}* 
motion  in  a  summary  way,  under  a  private  act  of 
Assembly,  is  it  necessary,  in  stating  the  evidence 
in  a  bill  of  exceptions  or  case  agreed,  to  mention 
that  such  act  was  read,  or  given  in  evidence,  to 
the  Court? 

4.  Same— Same-Sane.— Also.  Quaere,  where  an  act 
of  Assembly  authorizes  a  Judgment  by  motion  in 
a  summary  way  in  the  Court  of  the  County  where 
the  defendant  resides,  is  it  necessary,  if  no  objec- 
tion to  the  jurisdiction  appear  in  the  record,  that 
it  should  have  been  stated  therein  that  the  de- 
fendant was  actually  a  resident  of  the  County,  to 
the  Court  of  which  the  motion  was  made? 

The  appellants,  upon  motion,  at  the 
Fauquier  County  Court,  in  March,  1802,  re- 
covered a  judgment  against  the  appellee 
for  601.  178.  Od.  1-2.  **being  the  amonnt  of 
assessments  imposed  on  the  defendant's 
property  in  the  town  of  Alexandria,  for 
paving  the  streets  of  said  town,  and  for  the 
town  tax  on  said  property,  for  the  years 
1799,  1800,  and  1801,"  with  costs.  A  bill  of 
exceptions  was  filed,  stating  that  *'on  the 
trial  of  this  motion  the  defendant  offered 
in  evidence,  from  the  testimony  of  one 
witness,  that  there  was  property  in  the  town 
of  Alexandria,  consisting  of  four  slaves, 
three  of  whom  were  hired  by  the  year,  and 
one  other  who  was  permitted  to  hire  him- 
self; that  the  said  slaves  were  at  the  time 
of  the  taxes  becoming  due,  and  from  that 
time  to  the  present  have  been,  resident  in 
Alexandria,  and  in  the  power  of  the  Ser- 
jeant of  said  town ;  but  it  was  not  proved 
that  it  was  known  to  the  Serjeant  of  Alex- 
andria that  the  said  property  was  there*  upon 
which  a  distress  could  be  levied,  upon  the 
terms  before  stated,  three  of  the  said  ne- 
groes being  under  hire,  and  another  of  them 
at  liberty  to  hire  himself ;  that  the  plain- 
tififs  on  their  part  produced  an  acconnt  (in- 
serted in  haec  verba)  with  an  admission  in 
writing  by  the  defendant's  counsel  that  the 
same  was  supported  by  proper  evidence; 
which  was  all  the  evidence  offered  upon  the 
trial,  (the  notice  being  confessed.")  The 
account,    under   a   marginal  date  of 
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in^,  amounting  to  601.  178.  Od.  1-2.  and 
under  marginal  dates  of  **1799,  1800  and 
1801"  charges  for  taxes  on  property  amount- 
ing to  61.  Os.  Od.  which  sum  of  61.  Os.  Od.  was 
deducted  from  the  aggregate  at  the  foot 
thereof,  so  as  to  leave  a  Dalance  of  601.  17s. 
Od.  1-2.  for  which  the  judgment  was  ren- 
dered. 

Upon  an  appeal  to  the  District  Court  held 
at  Hajmarket,  this  judgment  was  reversed, 
and  the  motion  of  the  plaintiffs  overruled ; 
whereupon  they  appealed  to  this  Court. 

Williams,  for  the  appellants. 

Botts,  for  the  appellee. 

In  support  of  the  judgment  of  the  County 
Court,  it  was  argued  that,  if  the  defendant 
thought  proper  to  object  to  the  sufiSciency 
of  the  evidence  he  should  have  demurred, 
instead  of  taking  a  bill  of  exceptions; (a) 
that  the  evidence  was  certainly  legal,  and 
the  Court  had  a  right  to  judge  of  its  weight. 
But,  if  the  County  Court  erred,  the  judgment 
of  the  District  Court  was  also  erroneous, 
because  they  should  have  given  such  judg- 
ment as  the  County  Court  ought  to  have 
rendered. 

On  the  other  side  it  was  said,  that  a  de- 
murrer to  evidence  would  have  been  strange 
in  a  case  not  before  a  Jury,  but  the  Court, 
which  had  complete  jurisdiction  as  to  the 
law  and  the  facts. 

The  act  of  1796,  c.  31,  on  which  this  mo- 
tion was  made,  was  a  private  act:(b)  and 
it  should  have  appeared  on  the  record,  that 
it  was  given  in  evidence  by  reading  it  to 
the  Court,  (c)  That  act,  too,  being  in  der- 
ogation of  the  common  law,  is  to  be  con- 
strued strictly.  It  was  sufiicient,  that  the 
•defendant  had  property  within  the  town  of 
Alexandria,  to  take  the  case  out  of  the  act : 
it  was  not  necessary  that  the  remedy,  with- 
out motion,  should  be  complete.  The  Leg- 
islature probably  had  in  view  this  particular 

species  of  property. 
272  *In  reply,  it  was  urged  that  the  rule 
relative  to  private  acts  of  parliament 
in  England  do  not  apply  in  this  country. 
There,  private  acts  are  not  printed  with 
the  public  statutes;  but  here  all  the  acts 
are  printed  and  distributed  in  the  same 
way.  It  was  therefore  unnecessary  to  pro- 
duce it,  for  the  magistrates  might  have 
acted  on  it  from  their  own  knowledge. 

The  motion  was  justified  by  the  spirit 
and  meaning  of  the  act ;  for.  although  the 
Alaves  were  in  Alexandria,  there  was  no 
proof  that  the  Serjeant  knew  they  were 
there. 

Botts  also  raised  an  objection  to  a  vari- 
ance between  the  judgment  and  a  notice,  a 
copy  of  which  appeared  in  the  record; 
contending  that  confession  ot  notice 
amounts  only  to  an  acknowledgment  that 
the  notice,  exhibited,  was  served  on  the 
party,  not  to  an  acknowledgment  of  its  cor- 
rectness: otherwise  it  would  be  a  notice  at 
large.  But  Williams  insisted  that  confes- 
sion of  notice  waived  all  objections,  and 
rendered  it  unnecessary  for  the  Court  to 
look  at  it. 

Tuesday,  November  7.  The  Judges, 
ROANE  and  TUCKER,  (FLEMING  hav- 
ing   been  prevented   by  indisposition  from 
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sitting    in    this  cause,)   pronounced    their 
opinions. 

JUDGE  TUCKER.  By  an  act  of  Assem- 
bly passed  in  the  year  I796,c.  31.  the  Mayor 
and  Commonalty  of  the  town  of  Alexan- 
dria are  authorized  to  recover  of  any  person 
holding  lands  within  the  limits  of  the  said 
town,  and  who  have  no  other  properly 
therein  on  which  the  taxes  or  assessments 
imposed  on  such  property  for  paving  the 
streets  therein  can  be  levied,  the  amount 
of  such  taxes  or  assessments  by  motion  in 
the  Court  of  the  County  or  Corporation, 
where  such  persons  reside.  Under  this  act 
a  motion  was  made  in  the  Court  of  Fauquier 
County,  against  the  appellee,  George  Chap- 
man, **for  a  judgment  against  him  for  the 
sum  of  661.  17s.  being  the  amount  of  the . 
assessment  imposed  on  his  property  in 
the  town  of  Alexandria,    for   paving 

273  the  streets  of  the  said  *town,  and  for 
the  town  tax  on  his  said  property  for 

the    years    1799,     1800,   and     1801,    notice 
whereof   was  proved  by  oath.*' 

The  Court  rendered  a  judgment  against 
the  defendant  for  601.  17s.  being  the 
amount  of  assessments  imposed  **on 
the  defendant's  property  in  the  town  of 
Alexandria,  for  paving  the  streets  in  the 
said  tbwn,  and  for  the  town  tax  on  said 
property  for  the  years  1799,  1800,  and  1801 
with  costs."  The  District  Court  reversed 
the  judgment  and  the  Mayor,  Sfi,  appealed. 

There  can  be  no  doubt,  I  think,  that  this 
judgment  of  the  County  Court  was  erro- 
neous ;  because  the  act  above  mentioned  does 
not  authorize  a  judgment  against  a  person 
having  property  in  the  town  of  Alexandria, 
and  residing  out  of  its  jurisdiction,  for  any 
tax,  or  assessment  whatsoever,  except  for 
paving  the  streets.  Upon  this  ground, 
therefore,  I  think  the  judgment  of  the 
District  Court  must  be  affirmed,  so  far 
as  relates  to  the  reversal  of  that  of  the 
County  Court. 

The  defence  set  up  was,  that  Chapman  * 
had  four  slaves  in  Alexandria,  three  of 
which  were  hired  by  the  year,  (not 
specifying  to  whom,)  and  the  fourth 
was  permitted  to  hire  himself,  and  that 
those  slaves,  at  the  time  of  the  taxes 
becoming  due,  and  from  that  time  to 
the  present,  were  resident  in  the  town  of 
Alexandria,  and  in  the  .power  of  the  Ser- 
jeant of  the  said  town ;  but  it  was  not 
proved  that  it  was  known  to  him  that 
they  were  there. 

With  respect  to  this  point,  it  is  generally 
trae,  that,  where  any  person  wishes-  to 
avail  himself  of  any  special  act  of  the  Legis- 
lature, in  his  favour,  he  must  shew  his  case 
to  be  completely  within  the  provisions  of 
the  act ;  but  in  this  case,  the  defence  set  up 
is  of  such  a  nature  as  might  well  have  been 
unknown  to  the  plaintiffs,  and  perhaps  the 
facts  thus  alleged  in  the  defence,  might 
have  been  carefully  concealed  by  the  de- 
fendant's own  conduct,  with  a  view  to  pro- 
tect his  negroes  from  being  distrained  for 
his  taxes.  I  am  inclined  to  think,  that, 
under  such  circumstances,  the  plaintiffs 
ougnt  not  to  be  barred  of  this  remedy, 
without   actual    notice  of    the    resi- 
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might  create  a  presumption  that  the  fact  of 
their  residence  might  have  been  known  to 
the  plaintiffs. 

To  the  bill  of  exceptions  an  account 
stated  is  annexed,  in  which  there  are 
charges  to  the  amount  of  601.  17s.  for  what  I 
presume  must  be  deemed  paving  the  streets ; 
which  is  admitted  by  Chapman's  attorney 
to  have  been  supported  by  proper  vouchers. 
A  separate  charge  for  the  town  tax 
amounts  to  61.  and  that  sum  appears  to 
have  been  deducted  from  the  whole  account 
which  was  661.  17s.  as  in  the  notice  men- 
tioned. Although  I  have  little  doubt  that 
the  manner  of  entering  up  the  judgment, 
viz.  for  the  town  tax  as  well  as  the  tax  for 
paving  the  streets,  was  the  blunder  of  the 
Clerk,  since  the  judgment  is  rendered  for 
the  precise  sum  demanded  for  paving  the 
streets,  yet  I  presume  we  must  take  the  judg- 
ment as  we  find  it ;  and,  in  its  present  form, 
it  is  clearly  erroneous.  But  I  think  suffi- 
cient appears  from  the  bill  of  exceptions  to 
enable  ns  to  correct  it  in  this  particular, 
and  enter  it  for  paving  the  streets  only; 
which  is  all  the  law  allows. 

As  to  the  objection  that  the  act  of  As- 
sembly ought  to  have  been  set  forth  as  a 
part  of  the  evidence  before  the  Court ;  and 
that  the  word  all,  at  the  end  of  the  bill  of 
exceptions,  excludes  the  presumption 
that  the  Court  had  it  before  them,  I  am  not 
fond  of  indulging  such  exception.  It 
might  have  been  given  in  evidence,  or  it 
might  have  been  shewn  to  the  Court  as  the 
ground  of  jurisdiction.  If  an  exception 
was  meant  to  be  taken  on  that  ground,  I 
think  the  defendant  should  have  pleaded 
to  the  jurisdiction.  He  confessed  the  no- 
tice, without  doing  so,  and  I  think  he 
ought  to  be  held  to  his  implied   admission. 

Upon  the  whole,  as  I  am  clearly  of  opinion 
the  judgment  of  the  County  Court,  in  the 
form  in  which  it  appears,  is  erroneous,  and, 
as  there  is  a  difference  of  opinion  on  the 
other  points,  I  am  satisfied  with  affirming 
the  judgment  of  the  District  Court,  revers- 
ing that  of  the  County  Court. 
275  *JUDGE  ROANE.  It  is  unnecessary 
to  decide  the  question  whether  the  Act 
of  1796  should  of  necessity  have  been  given 
in  evidence  on  the  trial.  Whatever  my  im- 
pressions may  be  on  this  point,  as  derived 
from  the  English  doctrine,  from  the  provi- 
sion of  our  statute  in  relation  to  giving 
private  acts  in  evidence,  and  from  the  prac- 
tice of  this  country  in  relation  to  the  find- 
ings in  special  verdicts,  the  question  is 
important,  and  may  possibly  be  influenced 
by  some  circumstances  in  this  country  not 
existing  in  England.  I  will  therefore  leave 
it  entirely  open,  and  have  really  no  con- 
clusive opinion  upon   it. 

As  for  the  act  of  1796,  it  only  warrants  a 
judgment  for  the  amount  of  moneys  due  for 
paving  the  streets,  and  then  only  when  the 
person  moved  against  hath  no  property  other 
than  real  within  the  limits  of  the  town  of 
Alexandria,  on  which  the  amount  of  the 
assessment  can  be  levied.  Besides,  a  judg- 
ment under  the  act  can  only  be  rendered  by 
the  Court  of  the  County  where  the  defendant 
resides.  On  all  these  important  grounds 
the  judgment  before  us  seems  defective. 
For,  1st.  The  judgment  is  not  only  for  such 
assessment,  but  also  "for  the  taxes  of  the 


town."  When  I  see  that  the  amonnt  of  the 
judgment  rendered  is  short  of  that  stated  in 
the  notice,  by  exactly  the  amonnt  of  the 
items  for  "town  taxes"  mentioned  in  the 
account  exhibited  at  the  trial,  it  is  highly 
probable  that  those  items  were  disallowed, 
and  judgment  in  fact  rendered  odIj  for  the 
money  due  for  paving;  but,  on  the  other 
hand,  this  may  not  have  been  the  case ;  and 
as  the  judgment  itself  says  otherwise,  I  do 
not  hold  myself  at  liberty  to  conclnde  that 
the  judgment  in  this  particular  is  unobjec- 
tionable. 

As  to  the  2d  ground,  it  does  not  appear  to 
us  that  the  case  has  happened  which  would 
authorize  a  procedure  under  the  act.  On 
the  contrary,  the  defendant  proved  that  he 
had  other  property  residing  within  the  town, 
and,  as  I  understand  it,  of  value  sufficient  to 
satisfy  the  sum  due  for  paving: :  as  to  its 
being  necessary  for  the  defendant  to  give 
notice  to  the  Serjeant  of  the  existence 

276  of  this  last  fact,  the  law  does  *not  re- 
quire it,  and  I  shall  not  add  to  or  alter 

the  law  to  favour  this  summary  proceeding. 

As  to  the  3d  point,  there  is  only  one  Coon 
in  the  Commonwealth  which  is  authorized  to 
give  a  judgment  under  the  Act,  and  that  is 
the  Court  of  the  County  in  which  the  defend- 
ant resides.  It  ought  to  appear  to  ns,  by 
stating  or  shewing  the  fact  of  the  residence, 
that  the  Court  which  rendered  the  judgment 
had  cognisance  of  the  case.  I  can  presume 
nothing  to  support  a  summary  judgment. 

These  ideas  have  resulted,  as  well  from 
my  own  deliberate  judgment  in  the  case,  as 
from  the  spirit  of  decisions  in  this  Court  in 
relation  to  summary  proceedings.  I  shall 
not  quote  those  decisions  very  particularly, 
but  refer  generally,  (as  at  present  recol- 
lected, )  to  the  cases  of  Asberry  and  Calloway, 
(a)  Anderson  v.  Bernard,(b)  Martin  v.  Bev- 
erly,(c)  and  Stuart  v.  HamiUon.(d) 

On  the  whole,  my  opinion  is  to  affirm  the 
judgment  of  the  District  Court,  reversing 
that  of  the  County  Court  of  Fauquier. 

Williams  moved  that  the  judgment  of 
affirmance  should  be  rendered  without  prej- 
udice. He  was  apprehensive  the  affirmance 
of  that  judgment  (which  was  '^that  the 
plaintiffs  take  nothing  by  their  motion*') 
would  be  a  perpetual  bar. 

JUDGE  TUCKER  was  opposed  to  making 
any  special  entry.  If  this  judgment  should 
be  pleaded  in  bar,  a  replication,  shewing^ 
that  the  original  judgment  of  Fauquier  was 
reversed,  would  certainly  be  sufficient  to  pre- 
vent the  bar. 

JUDGE  ROANE  said  it  was  usual,  in  re- 
versing judgments,  to  assign  reasons,  bot 
not  in  affirming.  He  could  see  no  necessity 
for  changing  the  rule  in  this  case;  nor 
could  he  apprehend  the  consequences  stated 
by  Mr.  Williams.  This  Court  cannot  be 
presumed  to  know  any  thing  of  the  state  of 
accounts,  but  to  have  decided  upon  the 

277  matters  of  law,  as  *the  District  Court 
did.  He  should  regret  that  a  construc- 
tion should  l>e  put  upon  the  judgment  of  this 
Court  which  would  prevent  the  Mayor,  &cof 
Alexandria,  from  endeavouring  to  get  their 
money  by  pursuing  a  proper  course.     But  he 


(a)  1  Wash.  72. 

(b)  Ibid.  186. 

(c)  Call's  MS.  Sprine  term.  1806. 

(d)  2  Hen.  &  Manf.  48. 
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could  not  think  that  would  be  the  case.  Be- 
sides, he  presumed,  the  case  would  be  re- 
ported, and  the  opinions  of  the  Judges  upon 
this  point  stated. 


Syme  v.  Griffin. 
Wednesday.  November  8, 1809. 

I.  Pleading  and  Practice— Demurrer  sod  Plea.*— It  Is 
settled  under  our  act  of  Assembly,  (l  Rev.  Code,  p. 
80,  ch.  fi0,  sect  40,)  that  a  plea  and  demnrrer,  at 
the  same  time,  to  the  wholer  declaration,  are  ad- 
missible. 

a.  Same— Oeneral  Demurrer— Office  Judgment. t— A 
sreneral  demarrer  is  an  issuable  plea,  which  ought 
to  be  received  for  the  purpose  of  setting  aside  an 
office  judgment 

3.  AsiiirBiBent  of  Breach  by  Way  of  Recital.— In  debt 
on  bond  with  collateral  condition,  an  assignment 
of  a  breach  commencing  "and  whereas,"  &c  and 
continuing  by  way  of  recital,  to  the  end,  without 
any  direct  averment  is  insufficient;  and  such 
error  is  fatal  on  general  demurrer. 

4.  Prison  Bounds  Bond— Validity. t— A  bond  taken  by 
the  Sheriff  of  a  debtor  in  custody,  conditioned 
that  such  debtor  shall  keep  within  certain  prison- 
bounds,  "until  he  shall  have  discharged  the  debt 
and  costs,  and  save  harmless  the  said  Sheriff,"  is 
illegal  and  void.  It  should  be,  simply,  "that  he 
shall  not  depart  or  go  out  of  the  rules  or  bounds 
of  the  prison  to  which  he  was  committed." 

Nicholas  Syme  assi^o^e  of  John  L/acj, 
Sheriff  of  New  Kent  County,  broug^ht  in  the 
County  Court  of  York  an  action  of  debt 
against  Corbin  Griffin,  surety  for  a  certain 
John  Webb  in  a  prison  t>onnds  bond,  dated 
the  12th  of  December  1786. 

The  declaration  set  forth  the  bond  with 
the  condition  thereof  at  large  ;  and  then  pro- 
ceeded thus;  '*And  whereas  the  said  John 
did  depart  and  go  out  of  the  t>ounds  assigned 
by  the  said  Justices  of  New  Kent,  in 
the  county  of  New  Kent,  contrary  to  the 
form  and  efiPect  to  the  condition  afore- 
said,  whereby  the  said  writing  obligatory 
became  forfeited  ;"  and  * 'whereas  afterwards 
the  said  John  Lacy,  as  Sheriff  of  said  County 
of  New  Kent,  by  his  deputy  Benedict  Crump, 
did  assign  over  and  deliver  to  the  plaintiff 
the  said  writing  obligatory  by  endorsing  an 
assignment  on  the  same,  by  reason  of  which 
assignment,  and  by  force  of  an  act  of 
Assembly  in  that  case  made  and  provided, 
an  action  hath  accrued  to  the  plaintiff 
278  to  have  and  demand  from  the  *said 
defendant  the  said  sum  of  2511. 12s.  6d.  ; 
nevertheless  the  said  defendant,  although 
often  requested,  hath  not  paid  the  same," 
Ac. 

The  condition  of  the  bond  as  set  forth  was 
"that  if  the  at>ove  bound  John  Webb  shall 


•Pleading  and  i>ract Ice— Demurrer  and  Plea.— Under 
the  act  of  1792  (1  Rev.  Code,  ch.  66,  S  40),  the  plaintiff 
in  replevin  and  the  defendant  in  all  other  actions, 
might  plead  as  many  several  matters  whether  of 
law  or  fact,  as  he  thought  necessary  for  his  defence: 
notwithstanding  such  several  matters  be  inconsist- 
ent with  each  other.  Waller  v.  Elite,  2  Munf.  88, 102, 
citing  the  principal  case.  See  the  principal  case 
cited  in  Farmers'  Bank  v.  Clarke,  4  Leigh  600. 

t5ame— Qeneral  Demurrer.- A  general  demurrer  is 
a  plea  and  may  be  filed  within  the  same  time  that 
any  other  plea  may  be  received,  where  no  other 
plea  has  been  entered.  Coyle  v.  Baltimore,  etc..  R. 
R.  Co.,  11  W.  Va.  94.  See  monographic  not4  on  "De- 
murrers" appended  to  Commonwealth  v.  Jackson,  2 
Va.  Cas.  601. 

^Prison  Bounds  Bond— Validity.— A  prison  bounds 
bond,  conditioned  to  save  the  sheriff  harmless  in 
case  tbe  prisoner  escapes,  encourages  the  officer  In 
the  neglect  of  a  duty  imposed  on  him  to  take  the 
proper  steps  to  re-arrest  the  prisoner,  and  is  there- 
fore contrary  to  public  policy  and  void.  See  the 
principal  case  cited  with  approval  in  Morgan  v. 
Hale,  12  W.  Va.  726:  Porter  v.  Daniels,  11  W.  Va.  264. 
The  principal  case  is  distinguished  in  Hooe  v.  Tebbs, 
1  Munf.  608,  500. 


keep  within  the  prison  bounds  laid  off  by  the 
Justices  of  the  Court  of  New  Kent,  until  he 
shall  have  discharged  the  debt  and  costs,  and 
save  harmless  the  said  John  Lacy,  then  the 
above  oblig^ation  to  be  void,  otherwise  to 
remain  in  full  force  and  virtue." 

The  defendant  not  appearing,  a  conditional 
order  was  confirmed  against  him  in  the 
Clerk's  office;  which  at  the  ensuing  Quar- 
terly Court  was  set  aside,  on  his  appearance 
and  filing  a  general  demurrer  to  the  declara- 
tion, together  with  the  plea  of  conditions 
performed.  The  plaintiff  joined  in  de- 
murrer, and  replied  generally  to  the  plea. 
On  argument,  the  demurrer  was  sustained, 
and  judgment  for  the  defendant ;  and  that 
judgment  was  affirmed  by  the  District  Court, 
from  which  the  plaintiff  appealed  to  this 
Court. 
Randolph,  for  the  appellant. 
Wirt,  for  the  appellee. 
On  the  part  of  the  appellant  an  objection 
was  made  to  a  demurrer  to  the  whole  decla- 
ration and  a  plea  to  the  whole  :  but  the  Court 
said  it  was  settled,  under  our  act  of  Assem- 
bly, (a)  that  a  plea  and  demurrer  at  the  same 
time  to  the  whole  declaration  are  admissible. 
Randolph  also  observed  the  demurrer  was 
offered  too  late,  for  an  office  judgment  could 
be  set  aside  by  an  issuable  plea  only,  and  a 
demurrer  which  does  not  go  to  the  merits(l) 
of  the  case  is  not  an  issuable  plea.(b)  He 
then  admitted  the  decisions  of  this  Court  as 
to  the  quod  cum,  and  the  want  of  a  direct 
averment  in  the  declaration,  but  contended 
that  those  decisions  applied  only  to  actions 
of  trespass.  In  the  Court  of  Common 
279  Pleas  the  *quod  cum  has  long  been 
disregarded  ;  and  in  K.  B.  resort  is  had 
to  a  fiction  to  get  over  it.(c)  When,  there- 
fore, this  Court  adopted  the  evil  of  the  quod 
cum.  it  would  have  been  well  to  have  adopted 
the  antidote  with  it :  but,  since  that  fiction 
cannot  be  resorted  to  here,  they  should,  for 
that  reason,  have  emancipated  themselves 
from  the  rule.  He  hoped,  however,  they 
would  not,  by  analogy,  extend  it  to  other 
cases.  In  an  action  on  a  bond  the  "whereas" 
is  mere  inducement,  and  ought  not  to  be 
regarded  :  and  here  the  words  "whereby  the 
said  writing  obligatory  became  forfeited" 
amounted  to  a  positive  averment. 

On  the  other  side,  it  was  urged,  that  the 
reason  was  the  same,  in  every  case,  that  a 
positive  averment  of  the  gist  of  the  action 
should  be  made.  The  breach  was  therefore 
defectively  assigned,  being  merely  by  way  of 
recital  throughout.  Besides,  there  was  no 
time  laid  when  the  breach  was  alleged  to 
have  been  committed ;  neither  was  it  so  set 
out  as  to  be  clearly  within  the  terms  of  the 
condition  ;(d)  for,  notwithstanding  John 
Webb  did  depart  and  go  out  of  the  prison 
bounds,  he  might  have  previously  "dis- 
charged the  debt  and  costs  and  saved  harm- 
less the  said  John  Lacy." 

But  the  grand  objection  is,  that  the  t>ond 
itself  is  void  in  law ;  the  condition  being  dif- 
ferent from  that  prescribed  in  the  act  of 


^a)  Rev.  Code.  vol.  1,  c.  66,  sect  40,  p.  80. 
(1)  The  case  in  Term  Rep.  was  one  of  special,  and 
not  of  general,  demurrer,  which  was  the  present 
case.— Note  in  Original  Edition. 

Term  Rep.  630,  Berryn  v.  Anderson. 
Hen.  &  Munf.  280,  in  note. 
Esp.  N.  P.  206, 1  Str.  2S7. 


:ase.— x^ 

(b)  ?•] 

(c)  81 

(d)  1] 
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Assembly,  (a)  According  to  that  act  it 
should  have  been  "that  he  the  said  John 
Webb  should  not  depart  or  go  out  of  the 
rules  or  bounds  or  the  prison  to  which  he  was 
committed:'*  the  words  "until  he  should 
have  discharged  the  debt  and  costs  and 
saved  harmless  the  said  John  Lacy,"  should 
not  have  been  added.  The  variance  is  fatal, 
under  the  general  provision  in  the  act  of 
1748.  c.  6,  sect.  7.(b) 

To  shew  the  jealous  rigour  of  Courts  in  re- 
lation to  these  bonds  taken  by  Sheriffs,  see 
Dalton's  Sheriff,  518—522. 

280  ^Saturday,  November  18.    The  Judges 
pronounced  their  opinions. 

JUDGE  TUCKER.  The  turn  which  was 
given  to  the  argument  of  this  cause,  on  the 
ground  of  the  want  of  a  sufficient  averment 
of  the  cause  of  action  in  the  declaration, 
would  almost  induce  a  suspicion  that  the 
gentleman  from  whom  it  proceeded  held  the 
decisions  of  this  Court  in  less  respect  than 
they  are  certainly  entitled  to ;  or  that  he  had 
forgotten  his  own  argument  in  a  very  late 
case  on  the  same  point ;  or  was  unacquainted 
with  the  principles  upon  which  the  decisions 
in  Winston  v.  I^rancisco,(c)  Chichester  v. 
Vass,(d)  and  Cooke  v.  Simms,  (e)  (all  of 
which  were  actions  on  the  case,  and  after 
general  verdict),  were  founded.  lyomaz  v. 
Hord,  was  also  an  action  on  the  case;  and 
though  inclined  to  think  the  second  count 
might  be  supported  after  a  verdict,  I  yielded 
my  opinion,  without  reluctance,  to  the  ma- 
jority of  the  Court  who  thought  otherwise, 
although  that  case,  also,  was  not  upon  a  de- 
murrer. That  a  sentence  introduced  by  the 
word  whereas  has  been  always  regarded  as 
mere  recital,  unless  in  a  subsequent  part  of 
it  there  is  some  positive  allegation,  has  been 
too  long  settled  both  by  pedagogues  and 
rhetoricians,  as  well  as  by  Courts,  to  be 
doubted  at  this  day.  That  part  of  the  decla- 
ration in  which  the  escape  (the  very  gist  of 
this  action)  is  mentioned,  is  prefaced  In  that 
manner;  nor  does  it  appear  to  me  to  be 
helped  by  the  words  "whereby  the  said  writ- 
ing obligatory  became  forfeited  ;*'  that  being 
only  a  legal  conclusion,  and  not  as  was  con- 
tended a  substantive  averment  of  a  matter  of 
fact.  Still  I  should  have  struggled  hard  to 
support  this  declaration,  if  in  the  subsequent 
part  a  proper  expression,  such  as  might 
refer  to  the  whole  subject  matter  before  re- 
cited had  been  used,  instead  of  the  word 
assignment,  as  the  inducement  to  the  action. 
For  the  assignment  of  the  bond  alone  could 
not  give  a  right  of  action  unless  a  precedent 
escape  had  given  a  cause  of  action  :  neither 
is  this  mistake  (probably  made  currente 
calamo)  aided  upon  a  demurrer,  by  the  subse- 
quent words  "and  by  force  of  an  act  of 

281  ^Assembly  in  that  case  made  and  pro- 
vided,*' because  the  act  of  Assembly 

does  not  give  an  action  unless  there  has  been 
an  escape,  which  in  this  case  is  not  properly 
averred.  In  an  action  founded  upon  a  stat- 
ute, the  plaintiff  ought  to  aver  every  fact 
necessary  to  inform  the  Court  that  his  case 
is  within  the  statute.  Whether  a  verdict 
might  have  supplied  the  want  of  this  aver- 


(a)  1748.  ch.8,  sect  21.  24.  Ed.  of  1760.  p.  196,  re-en- 
acted Rev.  Ck)de.  vol.  1,  p.  808,  c  151,  sect.  87. 

(b)  Ed.  of  1760.  p.  184. 

(c)  2  Wash.  18. 
<d)  1  Call,  88. 
(e)  2  Call.  89. 


ment,  I  shall  not  pretend  at  present  to  say ; 
the  question  before  us  being,  whether  it  is 
good  upon  a  general  demurrer.  I  think  it  is 
not. 

But  an  objection  was  taken  to  the  bond  it- 
self,  which,  if  sound,  is  fatal  not  only  to  the 
present  action,  but  to  any  other  that  may  be 
brought  upon  this  bond.  By  the  act  of  174^, 
c.  6,  incorporated  in  the  late  revisal,(f )  it  is 
declared  that  it  shall  not  be  lawful  for  any 
sheriff  or  his  officer  or  deputy,  to  take  any 
obligation  of  or  from  any  person  or  persons 
in  his  custody,  for  or  concerning  any  matter 
relating  to  his  office,  otherwise  payable, 
than  to  himself,  as  sheriff,  and  discharge- 
able upon  the  prisoner*s  appearance,  Src. 
And  every  obligation  by  any  sheriff  taken, 
in  other  manner  or  form  by  colour  of  his  of- 
fice, shall  be  null  and  void;  except,  in  aoj 
special  case,  any  other  obligation  is,  or  shaii 
be  by  law,  particularly  and  expressly 
directed.  This  clause  was  framed  on  the 
purview  of  stat.  23  Hen.  VI.  c.  10,  concern- 
ing which  great  doubts  were  formerly  enter- 
tained, whether  the  Judges  must  take  notice 
of  it,  ex  officio,  or  whether  it  must  be 
pleaded,(g)  but  that  doubt  has  been  lately 
overruled  in  England  ;(h)  and  there  is 
the  same  or  greater  reason  for  overml- 
ing  it  in  this  country,  where  special  plead- 
ing is  so  seldom  practised,  and  where  the 
law  permits  private  acts  to  be  given  in 
evidence  without  pleading.  The  bond  ao- 
thorized  to  be  taken  from  persons  in  ex- 
ecution by  the  act  of  1748,  is  to  be  taken 
to  the  sheriff  with  good  and  sufficient  securi- 
ties under  a  reasonable  penalty,  upon  condi- 
tion that  he  shall  not  depart  or  go  out  of  the 
rules,  or  bounds  of  the  prison  to  which  he 
was  committed.  Any  further  substantive 
condition  under  the  first  recited  act  is  there- 
fore void.(i)  The  sole  question  then 
282  is,  whether  those  words  *of  the  condi- 
tion, "if  the  above  t>ound  John  Webb 
shall  keep  within  the  prison  bounds  laid  off 
by  the  Justices  of  the  Court  of  New  Kent, 
until  he  shall  have  discharged  the  debt  and 
costs,  and  save  harmless  the  said  John  Lacy, 
then  the  above  obligation  to  be  void,  other- 
wise to  remain  in  full  force  and  virtue,"  do 
import  a  substantive  condition  beyond  that 
which  the  law  authorizes.  Suppose  Webb 
should  have  taken  the  oath  of  insolvency, 
and  had  been  discharged  by  virtue  thereof. 
Would  he  not  have  broken  the  condition  not 
to  depart  the  bounds  until  he  should  have 
discharged  the  debt  and  costs  ?  Certainly,  I 
conceive  :  the  t>ond  is  therefore  void  for  that 
part  of  the  condition  which  should  have  only 
required  that  he  should  not  depart  the  bounds, 
until  thence  discharged  by  due  course  of  law. 
Again  ;  suppose  him  to  have  lef tthe  tK>unds, 
and  that  the  sheriff  had  neglected  to  pursue 
the  proper  steps  pointed  out  by  the  law  to 
take  him  ;  and  for  that  neglect  the  plaintiff 
had  brought  suit  against  the  sheriff  and  re- 
covered. Still  might  not  the  sheriff,  accord- 
ing to  the  latter  part  of  this  condition,  have 
brought  suit  against  Webb  and  his  securi- 
ties, to  indemnify  him  for  his  departure 
from  the  bounds,  though  he  might  have  re- 
taken him  if  he  would,  the  next  day,  or  per- 


(f)  Rev.  Code.  vol.  1,  c.  80,  s.  17.  p.  188. 
(ff)  See  Plowd.  64,  66. 

(h)  9  Term  Rep.  574, 575,  Samuel  v.  Evans, 
(i)  Plowd.  64,  68. 
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haps  the  next  hour?  Certainly  he  might, 
unless  the  bond  itself  be  void.  Now  every 
bond  taken  in  such  manner  as  to  induce  or 
encourage  neglect  of  duty  in  a  public  officer 
is  void,  I  conceive,  by  the  common  law. 

The  statute  has,  for  the  sake  of  the  pris- 
oner, superadded  a  further  security  against 
the  abuses  of  office,  by  declaring  all  bonds 
taken  in  any  other  manner  or  form,  than 
such  as  is  by  law  particularly  and  expressly 
directed,  void. (a)  I  am  therefore  of  opinion 
both  judgments  were  correct,  and  ought  to 
be  affirmed. 

JUDGE  FLEMING.  (1)  After  a  deliberate 
and  mature  consideration  of  this  case, 
1  perfectly  concur  in  the  opinion  just 
283  *deUvered,  on  every  point ;  and  more 
especially,  that  the  bond  on  which  the 
action  was  founded  is  illegal  and  void,  not 
being  authorized  either  by  the  common  law, 
or  by  statute ;  the  condition  being  that 
•*John  Webb"  the  debtor,  should  keep 
within  the  prison  bounds  laid  off  by  the 
Justices  of  the  Court  of  New  Kent,  until  he 
should  have  discharged  **the  debt"  and 
costs,  and  save  harmless  the  said  John  Lacy. 
The  effects  that  such  a  bond  might  have  had 
on  the  prisoner,  have  been  too  clearly 
pointed  out  to  need  a  repetition  ;  and,  had 
the  declaration  been  ever  so  formal  and  cor- 
rect, an  action  on  this  bond  never  could 
have  been  sustained,  it  being  void  in  itself, 
as  having  been  taken,  expressly,  contrary  to 
law. 

Judgment  affirmed. 


Reno's  Executors  v.  Davis  and  Wife. 

Wednesday,  Noyember  8th,  1809. 

1.  Bxccutors—Appeslf*— Direction  by  One  to  DiemlM 
Order  of  5eveniQce.— If  one  of  two  coexecntors 
direct  an  appeal,  writ  of  error,  or  supersedeas, 
ori^nally  granted  to  them  both,  to  be  dismissed, 
the  other  may  proceed  without  him;  and  since 
both  are  before  the  Court,  an  order  of  severance 
may  be  made  without  a  summons. 

a.  WilU— Construction. t— In  construing  a  will,  the 
whole  must  be  taken  tog-ether,  and  no  particular 
clause,  or  clauses  selected. 

J.  Same— Same— Slaves— increaM4— The  word  in- 
crease, (without  the  word  future  prefixed.)  in  the 
bequest  of  a  female  slave  is  ambiguous;  and,  if 
the  intention  of  the  testator  in  using  it  cannot  be 
ascertained  from  the  whole  will  taken  together, 
parol  evidence  is  admissible  to  explain  it. 

Elias  Davis  and  Jane  his  wife,  (late  Jane 
Reno,)  brought  their  bill  in  Chancery,  in 
Prince  William  County  Court,  against  Enoch 


(a)  See  Dives  v.  Mannlngham.  Plowd.  60-60.  See 
also  Rogers  v.  Reeves,  l  Term  Rep.  418. 

(1)  Judos  Roanb  did  not  sit  in  this  cause.— Note 
in  Original  Edition. 

^Executors- Appeals.— See  monographic  note  on 
'^Executors  and  Administrators"  appended  to  Rosser 
V.  Depriest,  5  Qratt.  6:  monographic  note  on  "Appeal 
and  Error'*  appended  to  Hill  v.  Salem,  etc..  Turn- 
pike Co..  1  Rob.  268. 

twills— Construction.— In  the  construction  of  a  will 
the  first  object  is  to  ascertain  the  intention  of  the 
testator,  for  what  he  intended  is  to  control;  but  it 
Is  to  be  drawn  from  the  will,  the  whole  being  taken 
together,  and  not  from  an  isolated  clause.  Graham 
V.  Graham,  4  W.  Va.  322.  citing  Kenuon  v.  McRob- 
erts,  1  Wash.  96:  Reno  v.  Davis,  4  Hen.  dt  M.28S;  Land 
V.  Otley.  4  Rand.  SIS.  The  principal  case  is  also 
cited  in  McCamant  v.  Nuckolls,  85  Va.  886, 12  S.  E. 
Rep.  160;  foot-note  to  Cheshire  v.  Purcell,  11  Gratt. 
771. 

tSamo— Sane— Slaves- Increase.— A  bequest  of  a  fe- 
male slave  and  her  increase,  ought  to  be  construed  to 
apply  only  XAy  future  offspring,  if  the  expression  be 
not  enlarged  by  the  context  of  the  will  or  other 
admissible  evidence.  Puller  v.  Puller,  8  Rand.  88, 
citing  and  discussing  the  principal  case  at  pp.  86,  89, 
90, 91, 9S.    See  monographic  note  on  "Wills." 


Reno,  and  Bailia  Reno  executors  of  Francis 
Reno,  deceased,  to  recover  three  slaves, 
Aaron,  Lucy  and  Charlotte,  children  of  a 
neg^o  woman  named  Sib,  bequeathed  to  the 
complainant  Jane,  by  the  said  Francis  her 
father.  The  controversy  turned  upon  the 
construction  of  his  last  will,  and  particularly 
of  the  following  clause ;  **I  give  and  be- 
queathed to  my  daughter  Jane  Reno  a  negro 
woman  and  her  increase,  named  Sib, 
284  to  her  and  her  heirs  *f  or  ever,  also  a 
negro  wench  named  Delph,  she  and  her 
increase  to  her  and  her  heirs  for  ever."  It 
appeared  that,  before  the  date  of  the  will. 
Sib  had  two  children,  Aaron  and  Lucy,  and 
afterwards,  before  the  testator's  death,  a 
daughter,  Charlotte,  all  which  were  claimed 
by  the  plaintiffs  as  comprehended  in  the 
bequest  of  Sib  and  her  increase. 

The  testator  commenced  his  will  with 
saying  that, '^reflecting  on  the  necessity  of 
having  his  estate  divided  among  his  children 
by  will  to  prevent  disputes  among  them 
after  his  death,*'  and  "as  for  what  worldly 
property  it  had  pleased  God  to  bless  him 
with,  he  disposed  thereof  in  the  following 
manner."  He  then  proceeded  to  make  sun- 
dry specific  devises  and  bequests,  but  did 
not  mention  the  children  of  Sib,  except  as 
above.  In  one  clause  he  bequeathed  to  his 
son  George  a  negro  woman  Celia,  asd  her 
children,  Rachel  and  Lidge,  mentioning 
their  names ;  in  another,  to  his  daughter 
Dolly,  a  negro  woman  Nell  and  her  increase, 
and  yet  bequeathed  to  his  son  Francis  a 
negro  boy  named  Ben,  who  was  a  child  of 
the  same  woman  Nell.  Before  the  conclud- 
ing clause  the  following  was  inserted  :  *'It 
is  my  will  that  Bob,  and  James  and  Kate 
shall  be  sold  or  hired  to  them  that  they  like, 
and  what  stock,  household  furniture  and 
remains,  and  the  money  arising  from  the 
sale  after  deducting  the  legacies  and  paying 
all  just  debts  and  charges,  to  be  equally 
divided  among  my  children." 

The  defendant  Enoch  Reno  opposed  the 
claim  of  the  plaintiffs ;  stating  in  his  an- 
swer that  he  never  heard  the  testator  make 
any  declaration  of  his  intentions  whether 
the  said  negro  children  should  pass  by  the 
said  devise  to  the  complainant  Jane  or  not, 
but  conceived  it  manifestly  appeared  from 
the  will  itself,  that  when  he  devised  a  negro 
woman  and  her  increase  he  meant  the  future 
increase,  and  not  children  which  she  had  at 
the  time  of  making  the  will ;  in  support  of 
which  opinion,  he  relied  on  the  above- 
mentioned  clauses  containing  bequests  to 
his  son  George,  his  daughter  Dolly,  and  his 
son  Francis.  He  further  contended,  that 
since  a  will  takes  effect  only  from  the  death 
of  the  testator,  the  children  of  a  female 
slave  devised  in  the  manner  in  which 
285  *Sib  was  devised,  born  before  the 
death  of  the  testator,  do  not  pass  to 
the  legatee. 

The  defendant,  Baills  Reno,  filed  a  sepa- 
rate answer,  in  which  he  declared  himself  to 
have  been  always  willing  to  give  up  the 
negroes  in  question  to  the  plaintiffs,  but 
that  the  same  were  in  the  possession  of  Bnoch 
Reno ;  that  he  was  certain  it  was  his  father's 
intention  that  the  complainant  Jane  should 
not  only  have  Sib  and  Delph,  but  also  all  the 
children  that  they  might  have  from  the  time 
of   making    his    will    afterwards,   because. 
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whenever  the  said  slave  Sib  was  delivered  of 
a  child,  and  application  was  made  by  the 
midwife  for  pay,  he  sent  her  to  the  complain- 
ant Jane,  saying  that  Sib  was  her  property, 
and,  as  he  had  nothing*  to  say  to  her,  the 
said  complainant  must  pay  the  fees ;  and 
also,  **because  when  a  child  was  bom  it  was 
considered  as  well  by  this  defendant  and  his 
testator,  as  by  others,  to  be  the  property  of 
the  complainant.*' 

A  number  of  depositions  were  taken  to 
shew  the  intention  of  the  testator,  from 
declarations  made  by  him  at  sundry  times, 
and  from  other  circumstances,  to  bequeath 
the  children  of  Sib,  as  well  as  their  mother, 
to  the  complainant  Jane. 

The  County  Court  decreed  to  the  plaintiffs 
the  neg^ro  girl  Charlotte,  born  (as  aforesaid) 
after  the  will  was  made,  and  dismissed  the 
bill  as  to  the  other  two  children,  Lucy  and 
Aaron.  The  plaintiffs  appealed  to  the  High 
Court  of  Chancery,  where  the  following 
decree  was  pronounced  by  the  late  Chancellor 
Mr.  Wythe.  **Tbis  Court  is  of  opinion  that, 
in  a  bequest  of  a  female  slave  and  her 
increase,  the  term  increase  is  a  synonyme 
with  offspring,  comprehending  all  her  prog- 
eny whenever  born.  To  confine  the  term 
to  such  as  shall  be  born  after  the  testator's 
death,  additional  words  seem  necessary.  Ac- 
cordingly, where  that  restriction  is  intended, 
the  epithet  future  (future  increase)  is  usual. 
If  the  woman  Sib  had  not  been  bequeathed 
to  the  daughter  Jane,  but  to  some  other,  and 
the  testator  had  bequeathed  the  increase  of 
Sib  to  that  daughter,  the  legatee  would 
286  undoubtedly  *have  been  entitled  to 
Lucy  and  Aaron.  She  would  have 
been  entitled  likewise  if  Sib  had  died  before 
the  testator.  If  the  word  increase  were 
equivocal,  (as,  if  it,  ez  vj  termini,  necessarily 
comprehended  not  all  the  children  of  Sib,  it 
must  be,)  this  is  an  instance  of  that  amphi- 
bology, (verbal  ambiguity,)  where  a  testator's 
meaning  may  be  proved  by  extraneous  testi- 
mony.  Here  is  abundant  testimony  that  the 
testator  intended  his  daughter  Jane  should 
have  all  the  offspring  of  Sib.  That  such  was 
his  intention  is  proved  by  several  of  his 
family ;  by  his  friends ;  by  her  who  per- 
formed the  obstetric  ofl&ce  at  the  parturition 
of  one,  if  not  all  of  the  slaves  in  controversy." 
The  Court,  therefore,  reversing  that  part  of 
the  decree  of  the  County  Court  which  dis- 
missed the  bill  as  to  Ivucy  and  Aaron,  decreed 
them,  together  with  Charlotte,  to  the  plain- 
tiffs ;  from  which  decree  the  defendants, 
by  counsel,  prayed  an  appeal,  which  was 
allowed ;  but  no  appeal-bond  appeared  in  the 
record. 

The  executor  Bailis  Reno  refused  to  prose- 
cute this  appeal,  and  in  writing  directed  it  to 
be  dismissed ;  whereupon  Botts,  for  the 
appellees,  moved  to  abate  it  for  that  cause. 
In  support  of  this  motion,  he  contended,  that 
a  direction  to  dismiss  an  appeal  is  equal  to  a 
release  of  errors  ;  that  a  release  of  errors  by 
one  executor  is  as  good  as  a  release  of  a  debt ; 
and  that  a  release  of  a  debt  by  one  executor 
is  good  as  to  all,  even  after  summons  and 
severance. (a)  A  decree  might  have  been 
confessed  by  Bailis  Reno  to  bind  both;(b) 
and  a  dismission  of  the  appeal  has  all  the 
effect    here  that  a  decree  confessed    would 


have.  It  may  be  said  that  the  Court  will 
prefer  the  course  elected  by  the  executor  who 
wishes  to  prosecute,  as  being  most  beneficial 
to  the  estate;  but  what  is  most  beneficial 
depends  on  the  cause.  Enoch  Reno  is  for 
running  the  estate  to  expense  against  the 
opinion  of  his  coexecutor  and  of  the  Chan- 
cellor. It  is  the  duty  of  an  executor  to  avoid 
useless  expense.  If  he  gives  up  improperly 
he  is  liable,  but  the  act  is  binding  on  the 
other. 

The  doctrine  of  summons  and  severance 
is  applicable  to  original  plaintiffs  only,  but 

not  to  plaintiffs  in  error. 
287  *Wickham,  contra.  There  arc  direct 
precedents  in  favour  of  one  executor 
prosecuting  a  writ  of  error  without  the  other. 
(c)  The  judgment  being  against  them  both, 
and  the  securities  of  both  being  liable,  each 
is  interested  to  relieve  himself  and  his  secu- 
rities. The  cases  put  by  Mr.  Botts,  as 
analogous,  of  an  executor  confessing  a  judg- 
ment, and  the  like,  will  not  hold  ;  because, 
it  is  evident,  that  the  executor,  and  his  secu- 
rities only,  are  personally  liable,  though  the 
assets  in  the  hands  of  both  are  bound. 

By  an  express  act  of  Assembly,(d)  any 
one  of  several  parties  may  appeal.  So 
where  two  executors  are  plaintiffs,  (cither 
originally  or  in  error,)  one  has  a  right  to  go 
on,  though  the  other  refuses,  (e)  The  right 
of  one  executor  to  release  a  debt,  or  to  release 
errors,  so  as  to  bar  the  other  from  recovering 
money  due  the  estate,  does  not  conflict  with 
this  position  ;  for  "such  release  is  a  devas- 
tavit in  him  ;  yet  if  he  will  not  proceed  at 
law  it  is  no  devastavit ;  and  therefore  he 
shall  not,  by  collusion  with  the  debtor,  and 
not  proceeding,  keep  the  other  from  recover- 
ing the  assets,  and  not  create  a  devastavit 
in  himself."(f)  All  the  arguments  of  Mr. 
Botts  are  met  and  refuted  in  Viner. 

Another  question  is,  whether  any  process 
of  severance  is  necessary  in  this  case.  I 
contend  that  no  such  process  is  necessary. 
The  distinction  is  this ;  that,  where  one 
executor  chooses  to  go  on  singly,  and  the 
other  has  never  been  in  Court,  a  summons 
is  necessary  ;  but  where  both  are  in  Court,  a 
mere  order  of  severance  is  sufficient. (g) 

Saturday,  November  18.  The  Judges  de 
livered  their  opinions  on  the  preliminary 
point. 

JUDGE  TUCKER.  In  the  case  of  An- 
drews V.  Lord  Cromwell,(h)  it  was  held  that 
where  a  writ  of  error  is  brought  by  several, 
and  there  is  an  assignment  of  errors  by  one 
only,  without  suing  a  summons  and  sever- 
ance of  the  others,  it  is  null  and  void  ;  which 
seems  to  shew  that,  after  summons,  they 
may  be  severed,  and  he  who  chooses  to  pro- 
ceed by  himself  may. 
288  *In  the  case  of  Blunt  and  Farly  v. 
Snedslone,(i)  the  defendant  in  a  writ 
of  error  brought  by  two  persons  obtained  a 
release  of  errors  from  one  of  them  ;  and 
pleaded  it  in  bar  of  .the  writ  of  error,  as  a 


(a)  11  Vlner.  860.  pi.  6,  p.  8e0.  pi.  18,  p.861.  pL  19. 

(b)  Ibid.  860,  pi.  2.  8.  4,  p.  800,  pi.  IS. 


(c)  2  Str.  788.  Frescobaldl  v.  Kinaston. 

(d)  Rev.  Code,  vol.  1,  p.  81&  c.  167. 

(e)  20  Viner,  57:  (L  2.)  pi.  6,  clUDirCk).  Lltt.  180,  a: 
2  Sellon's  Practice.  586.  sect.  ix. 

(f)  80  Viner.  ubi  supra,  in  the  marffinal  note,  cit- 
ing Gilb.  Hist.  C.  B.  ie«,  107;  Carth.  191.  9  Rep.  87. 
Hensloe's  case. 

(ff)  »  Viner,    57;    (K.)  pi.  2,  Ibid.  66:  (G.)  pL  1. 
citing  Yelv.  4,  Lord  Cromwell  v.  Andrews, 
(h)  1  Cro.  80S. 
(1)  2  Cro.  117. 


890 


4  HEN.  &  M. 


Sbno's  Ez'ors  v.  Davis  and  Wifb. 


280-291 


plea  pais  darrein  contiouance ;  to  which  a 
demurrer  waa  entered  in  the  name  of  both 
plaintiffs  in  the  writ  of  error.  And  the 
question  made  was,  whether  this  release 
should  bar  both  or  neither  of  them.  And  all 
the  Court,  after  arg-ument,  resolved  it  should 
bar  him  only  who  released  ;  for  the  plea 
being  by  way  of  action  to  discharge  them- 
selves of  damages  which  were  recovered 
ag^ainst  them,  and  to  be  restored  to  the  posses- 
sion (of  lands)  which  was  lost  by  the  first 
judgment,  and  they  being  joined,  in  the 
first  action,  by  the  act  of  the  plaintiff  and 
not  by  their  own  act,  it  is  not  reasonable 
that  the  act  of  one  should  charge  or 
prejudice  the  other.  (But  if  they  had 
been  plaintiffs  in  record  by  their  own 
act,  (as  in  debt  upon  an  obligation,) 
and  had  been  barred  in  judgment,  in  error 
upon  that  judgment,  the  release  of  one 
should  bar  the  other.)  Wherefore  it  was 
adjudged  that  the  judgment  should  be  re- 
versed as  to  him  who  did  not  release ;  and 
that  he  should  be  restored  to  all  he  had  lost ; 
and,  as  to  the  other  who  had  released,  that 
he  should  be  barred  of  his  writ  of  error. 

The  same  reasons,  1  conceive,  will  apply  to 
the  present  case,  and  therefore  am  of  opin- 
ion that  the  motion  be  overruled. 

JUDGES  ROANE  and  FLEMING,  were 
of  the  same  opinion. 

The  Court  overruled  the  motion,  "so  far  as 
it  related  to  the  abatement  of  this  suit  as  to 
the  appellant  Enoch ;  being  of  opinion  that 
the  said  Bailis  may  discontinue  the  said 
appeal  as  to  himself,  but  that  such  discontin- 
uance will  be  no  cause  for  an  abatement 
thereof  as  to  the  other  appellant,  nor  any  bar 
to  his  prosecution  thereof  alone  ;  and,  it  ap- 
pearing to  the  satisfaction  of  the  Court  that 
the  said  Bailis  had  refused  farther  to  prose- 
cute this    appeal,  it  was  ordered  that  the 

same  be  discontinued  as  to  him." 
289  *Thursday,  November  23.  On  the 
merits,  Wickham  argued  that,  by  the 
word  "increase,"  children  born  after 
the  death  of  the  testator  only  passed  ;  for  at 
the  time  of  the  death  and  not  until  then,  the 
will  speaks.  This  is  a  question  of  intention. 
If  the  children  living  when  the  will  was  made 
had  names,  it  would  have  been  more  natural 
to  describe  them  by  name,  than  by  the  word 
increase.  But  according  to  the  general  usage 
of  the  country,  the  word  "increase"  means 
the  same  as  "future  increase."  Parol  tes- 
timony on  this  subject  is  improper,  as  it 
goes  to  prove  what  the  testator  meant  by 
particular  words. 

Botts,  for  the  appellees,  relied  on  the  pre- 
amble to  the  will,  and  the  general  testamen- 
tary clauses.  The  testator,  after  parcelling 
out  his  estate  among  his  legatees,  disposes 
of  his  household  stuff,  stock,  and  remains,  to 
his  children  equally,  as  residuary  legatees. 
If  the  word  remains  will  cover  the  two  chil- 
dren of  Sib,  who  were  then  in  existence,  they 
will  pass  by  that  residuary  clause  ;  but  it  is 
impossible  to  suppose  that  he  should  partic- 
ularize his  household  stuff  and  stock,  and 
yet  not  mention  slaves,  if  he  intended  to 
comprehend  them  in  that  clause.  Unless, 
then,  the  word  "increase"  will  include  the 
children  born  as  well  before  as  after  the  will, 
he  died  intestate  as  to   them.    Kennon  v. 


M'Roberts,  (a)  Davies  v.  Miller,(b)  Frog- 
morton,  ez  dimiss'  Bramstone,  v.  Holyday 
and  others,  (c)  and  Busby  v.  Busby,  (d)  are 
all  cases  in  which  the  declaration  by  the 
testator  of  an  intention  to  dispose  of  his 
whole  estate  has  influenced  the  construction. 
The  word  increase,  according  to  its  explana- 
tion in  Johnson's  dictionary,  naturally  im- 
ports issue  born  as  well  before  as  after  any 
particular  time  ;  and  the  constant  usage  is 
to  insert  "future"  where  it  is  intended  to 
confine  it  to  future  increase. 

But  if  the  word  be  ambiguous,  then  parol 
testimony  may  be  admitted  to  explain  it.(e) 
But,  if  it  were  doubtful  upon  all  the  other 
parts  of  the  will  whether  the  testator  meant 
past  as  well  as  future  increase,  humanity 
alone  should  induce  the  Court  to  adopt  the 
construction    contended    for    by    the 

290  *appellees,  to  prevent  the  separation 
of  children  from  their  mothers. (f) 

Wickham,  in  reply.  With  respect  to  the 
context,  I  admit  it  appears  the  testator  meant 
to  dispose  of  his  whole  estate  ;  but  the  resid- 
uary clause  carries  the  whole.  In  all  the 
cases  cited,  particularly  in  Kennon  v. 
M'Roberts,  the  preamble  was  connected  with 
the  devising  clauses,  so  as  to  restrict  the 
duration,  not  the  extent  of  the  estate. 

As  to  the  admission  of  parol  evidence,  the 
rule  has  never  been  extended  farther  than  to 
explain  some  latent  ambiguity  relative  to  the 
person  intended  to  take,  or  the  situation  of 
the  property  devised. 

In  Sheltons  v.  Shelton,  the  main  point  was 
that  the  executors  were  entitled  to  the  sur- 
plus, if  it  did  not  pass  by  the  will.  The  de- 
cision then  was,  that  parol  evidence  was 
admissible  to  rebut  an  equity.  Again,  there 
were  various  neg^roes  of  the  same  name,  and 
others  given  on  particular  plantations. 
Parol  evidence  was  therefore  admitted  to 
shew  the  situation  of  the  estate.  Fleming 
V.  Willis,  and  the  case  from  Term  Reports, 
went  no  farther  than  Sheltons  v.  Shelton. 
Coutts  V.  Craig  was  a  very  different  case 
from  this  ;  the  parol  evidence  being  admitted 
there  in  support  of  the  obvious  meaning  of 
the  instrument,  and  to  rebut  an  ambiguity 
raised  by  the  defendant. 

Tuesday,  November  28:  The  Judges  pro- 
nounced their  opinions. 

JUDGE  TUCKER.  I  am  not  prepared  to 
assign  to  the  word  increase,  when  applied  to 
the  gift  of  a  female  slave  in  a  will,  so  exten- 
sive a  legal  operation  as  the  Chancellor  has 
in  his  decree.  Although  in  some  measure  a 
popular  expression  in  this  country,  I  incline 
to  believe  it  is  generally  used  in  a  restricted 
rather  than  a  general  sense,  as  comprehend- 
ing the  future  offspring  of  the  female,  and 
not  that  already  born,  at  the  timeof  exe- 

291  cuting  the  will.    Being  a  word  of  *this 
doubtful  complexion,   it  furnishes  an 

instance  of  that  kind  of  ambiguity  in  a  will, 
that  evidence  may  be  permitted  to  explain. 


(a)  1  Wash.  107. 

(b)  IC 


I  Call.  127. 
(c)  8  Burrow,  1618:  2  Bl.  Rep.  586.  S.  C. 


<d)  1  Dallas.  298. 
e)  1  ^ 


,e)  1  Wash.  56,  Sheltons  y.  Shelton:  1  Term  Rep. 
701.  Doe,  on  the  demise  of  Freeland,  ▼.  Burr;  2  Hen. 
&  Mnnf.  628,  Coutts  y.  Craig;  2  Call,  5.  Fleming  y. 
Willis. 

(f)  8  Call.  17,  Fitzhugh  y.  Foote. 
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<a)  In  this  very  case  one  of  the  executors  in 
his  answer  insists,  and  not  without  a  con- 
siderable appearance  of  reason,  *'that  it 
manifestly  appears  by  the  will  of  his  testator, 
that  when  he  devised  the  negro  woman  and 
her  increase,  he  meant  the  future  increase 
and  not  children  bom  when  the  will  was 
made  ;  because  he  devises  by  his  will  to  his 
daug-hter  Dolly  Reno,  a  negro  woman  named 
Nell,  and  her  increase,  and  devises  to  his  son 
Francis,  a  boy  named  Ben,  who  was  the  child 
of  the  aforesaid  Nell ;  nor  ought  we  to  for- 
get, that  children  already  born  have  gener- 
ally, if  not  always,  proper  names,  by  which 
they  might  be  clearly  designated,  as  was  very 
justly  observed  by  Mr,  Wickham  in  his  argu- 
ment. 

But,  in  the  present  case,  the  answer  and 
admissions  of  Bailis  Reno,  one  of  the  exec- 
utors, and  distributees  under  the  residuary 
clause  in  the  testator's  will,  have  very  great 
weight  with  me,  and  put  beyond  a  doubt 
the  intentions  of  the  testator  as  attempted 
to  be  explained  by  other  testimony. 

On  these  grounds,  I  think  the  Chancellor's 
decree  should  be  afiSrmed. 

JUDGE  ROANE,  without  deciding  upon 
the  import  of  the  term  "increase,"  taken 
abstractly,  or  agreeing  that  the  parol  testi- 
mony in  this  case  was  admissible  or  proper, 
further  than  as  furnishing  facts  necessary 
to  conduct  the  Court  to  a  proper  conclusion 
as  to  the  intention  of  the  testator,  generally 
to  be  collected  only  from  the  will  itself, 
concurred,  that  in  this  case  it  was  the 
intention  of  the  testator  to  pass  all  the 
infant  children :  and  added  that,  in  a  case 
of  doubt,  the  law  of  humanity  ought  to 
turn  the  scale,  and  prevent  the  separation 
of  the  children  from  their  mother. 

JUDGE  FLEMING.  This  case  depends 
upon  the  construction  of  Francis  Reno's 
will,  which  rests  on  the  meaning  the  testator 
intended  to  give  to  the  word  increase. 
292  Where  words  *or  expressions  in  a 
will  have  a  doubtful  or  double  import, 
it  is  a  general,  and  safe  rule,  to  expound 
them  according  to  what  appears  to  have 
been  the  intention  of  the  testator,  provided 
such  exposition  doth  not  contravene  some 
known  rule  of  law ;  in  doing  which  the 
whole  will  must  be  taken  together  and  no 
particular  clause  or  clauses  selected. 

The  testator  in  the  preamble  of  his  will 
says,  ''reflecting  on  the  uncertainty  of  life, 
and  the  necessity  of  having  my  estate 
divided  among  my  children  by  will,  to  pre- 
vent disputes  among  them,  after  my  death  ;" 
and,  after  saying  he  was  of  sound  mind 
and  memory,  adds  "and  as  for  what  worldly 
property  it  has  pleased  God  to  bless  me 
with,  I  dispose  of  it  in  the  following 
manner,"  &c.  clearly  manifesting  an  inten- 
tion to  dispose  of  his  whole  estate ;  and, 
after  a  number  of  specific  devises  and 
bequests,  to  his  children,  (of  which  he  had 
many,)  he  adds,  "Item,  I  give  and  bequeath 
to  my  daughter  Jane  Reno,  a  negro  woman 
and  her  increase,  named  Sib,  to  her  and  her 
heirs  for  ever;"  which  word  increase  may 
well  be  construed  to  include  the  children  of 
Sib,  born  as  well  before,  as  after  the  date  of 
the  will,   and  ought  to  be    construed   most 


(a)  See  1  Bro.  C.  C.  472,  477,  Fonnereau  v.  Foyntz; 
1  Fonb.  118,  801.  427:  2  Powell  on  Dev.  71.  Ac. ;  1  Term 
Rep.  701. 703;  2  Hen.  &  Munf.  620.  Coutts  v.  Craiff. 


favourably  to  the  legatees*  and  to  have  the 
same  import  as  if,  instead  of  the  word 
increase,  he  had  used  the  word  offspring ; 
and  I  am  the  rather  inclined  to  believe  that 
all  the  children  of  Sib  were  intended  to 
pass  by  the  bequest,  as  the  word  increase 
precedes  the  name  of  the  mother ;  and,  if 
the  testator  had  intended  that  none  should 
pa»s  but  those  thereafter  to  be  bom,  be 
probably  would  have  bequeathed  Sib  and 
her  future  increase,  which  would  have 
removed  all  doubt  on  the  subject.  But  there 
is  another  circumstance  in  the  will  that 
leaves  no  doubt  on  my  mind,  as  to  the 
intention  of  the  testator  ;  and  that  is,  that, 
after  disposing  of  a  numt>er  of  neg^roes,  all 
except  the  two  in  question,  specially  by 
name,  he  adds  "and  what  stock,  household 
furniture  and  remains,  and  the  money  aris- 
ing from  the  sale,  (I  suppose  he  meant  the 
sale  of  the  three  negroes  directed  to  be 
sold,)  after  deducting  the  legacies  and  pay- 
ing all  just  debts  and  charges,  to  be  equally 

divided  among  my  children." 
293         *Can  it  be,  for  a  moment,  believed 

that  the  testator,  after  having  spe- 
cially disposed  of  a  number  of  negroes,  would 
have  left  the  two  infant  children  of  Sib 
(one  of  them  probably  at  the  breast)  to  be 
with  his  stock,  household  furniture,  and 
remains,  divided  among  his  eleven  children  ? 
It  could  never,  I  think,  have  been  his  inten- 
tion, and  the  word  remains  might  be  well 
satisfied  with  the  kitchen  furniture,  planta- 
tion utensils,  &c.  which  he  thought  too 
minute  to  be  particularly  mentioned. 

So  much  for  the  construction  of  the  will, 
unaided  by  oral  testimony,  which  I  thiak 
was  admissible  to  explain  the  intention  of 
the  testator ;  but,  without  such  aid,  I  am 
clearly  of  opinion  the  decree  is  correct,  and 
ought  to  be  affirmed. 


Moss  and  Others  v.  Moss's  Administrator. 

October,  180». 

I.  Debt  on  Bond— Ajslemnent  of  Brenchet.— in  debt 
on  a  bond  fflven  by  distributees  to  Indemnify  an 
administrator  for  dlvidinff  the  estate  amonff 
them;  the  condition  beinff,  'that  they  should  pay 
him  their  respective  proportions  of  all  debts 
which  he  should  be  compelled  to  pay.  that  shonld 
thereafter  come  ajrainst  said  estate;'*  it  Is  a  snili- 
cient  assignment  of  a  breach  to  say.  "that  the 
plaintiff  on  a  day  subsequent  to  the  date  of  the 
bond,  had  paid,  by  the  consent  of  the  defendants, 
a  debt  which  was  then  due  from  the  estate  afore- 
said, and  which,  as  administrator,  he  was  bound 
to  pay.  and  that  the  defendants  had  not  paid  him 
their  respective  parts  nor  any  proportion  thereof, 
but  the  same  had  refused,  although  often  re- 
quested.'* 

a.  Action  against  Several  Defendants— Cagrias  Bzecoted 
on  Part  Only— Effect.— in  an  action  affalnst  several 
defendants,  the  capias  beinir  returned  executed 
on  part  only,  who  appeared  and  defended  the  suit, 
and  a  discontinuance  as  to  the  rest  having  taken 
place,  by  a  failure  to  take  out  further  process 
against  them,  a  judirment  acrainst  the  defendants 
in  general  terms,  must  be  understood  as  against 
those  only  who  appeared,  notwithstanding  the 
declaration  charred  them  all  as  "in  custody.*'  &c 
and  the  caption  of  the  entry  of  the  Judgment  in 
the  order-book,  mentioned  the  names  of  all. 

3.  Joint  and  Several  Bond— Judgment*— Where  there 
was  an  action  on  a  joint  and  several  bond,  a^nst 


«Jolnt  and  Several  Bond— Judgment —See  a  dis- 
cussion of  this  question  in  Early  v.  Glarkson,  7 
Lelffh  85.  86.  88.89.  and  note:  foot-note  to  Leftwich  v. 
Berkeley,  1  Hen.  &  M.  61 ;  Bush  v.  Campbell.  26  Gratt 
4S9:  Gray  v.  Stuart.  S3  Gratt  854:  Beazley  v.  Sims. 
81  Va.  646.  See  monosrraphic  note  on  "Bonds"  ap- 
pended to  Ward  v.  Chum,  18  Gratt  801. 

Appeal— 5aperaedeaa—Two  Judgments.— In  Laidley 
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that  ttie  plaintiff  was  notboand  to  sue  out  farther 
process  acralnst  the  rest,  but  mlffht  uke  judffment 
affainst  those  two.t  In  such  case,  it  seems  indif- 
ferent whether  the  declaration  be  acrainst  those 
two  only,  or  against  all  named  in  the  writ,  pro- 
vided the  bond  be  properly  described. 
4.  Issuance  of  Bxccation  rngtAtut  Person  Not  Party— 
Remedy.— If  the  clerk  of  an  Inferior  Court,  miscon- 
ceive a  Judgment,  and  issue  execution  acrainfft 
any  person  not  properly  a  party  thereto,  the 
remedy  is  not  by  supersedeas  or  writ  of  error, 
but  by  motion  to  quash  the  execution:  and  if  such 
motion  be*  overruled,  an  api>eal  may  be  taken  to 
the  Court  of  Error,  or  application  may  be  made 
for  a  writ  of  error  or  supersedeas  to  the  order 
overruling*  such  motion. 

The  record  in  this  case  stated  that  James 
Moss,  executor  of  James  Moss,  deceased, 
sued  out  of  the  Clerk's  office  of 
294  *Prince  Edward  District  Court,  a 
capias  ag-ainst  Francis  Moss,  Stephens 
Moss,  William  Moss,  John  Spiers,  Richard 
Davenport  and  Peter  Guerrant  in  a  plea  of 
debt  for  one  thousand  dollars,  damage 
twenty  dollars,  returnable  to  April  term, 
1801  ;  that  the  same  was  returned  executed 
on  the  defendants  Peter  Guerrant  and  Wil- 
liam Moss,  a  copy  was  left  for  the  defendant 
Francis  Moss,  (he  not  being  found,)  and  the 
defendant  Stephen  Moss,  John  Spiers  and 
Richard  Davenport,  were  returned  no  inhab- 
itants of  Buckingham  County,  by  Boaz 
Ford,  jun.  deputy-sheriff,  for  Benjamin 
Morris.  The  defendants  not  appearing,  a 
conditional  order  was  entered  against  the 
defendants  Peter  Guerrant  and  William 
Moss,  and  an  alias  uapias  awarded  ag-ainst 
the  other  defendants,  and  has  no  return 
endorsed  on  it. 

The  conditional  order  *'aga.inst  the  defend- 
ants Peter  Guerrant  and  William  Moss" 
was  confirmed ;  and  the  plaintiff  after- 
wards filed  his  declaration  as  administrator 
of  James  Moss,  deceased,  complaining  of  all 
the  defendants  above  mentioned  "in  custody, 
&c.  of  a  plea  that  they  render  unto  him  one 
thousand  pounds,  current  money  of  Vir- 
ginia, which  to  him  they  owe  and  from  him 


V.  Briffht,  17  W.  Va.  788,  it  is  said:  "The  defendants 
in  error  by  their  counsel  insist,  that  the  writ  of 
error  in  this  case  should  be  dismissed,  because  it  is 
a  writ  of  error  and  supersedeas  to  two  separate  Judg- 
ments rendered  in  separate  and  distinct  causes. 
There  is  nothing  in  this  position.  The  Judgment  on 
a  forthcoming  bond  is  not  considered  as  brought  up 
by  a  supersedeas  to  the  first  Judgment,  see  Moss  v. 
Moss,  4  Hen.  dt  M.9fJS:  but  the  two  Judgments  consti- 
tute one  proceeding,  so  far  as  granting  a  supersedeas 
is  concerned." 

The  principal  case  is  also  cited  in  Vanscoy  v. 
Stinchcomb.  SO  W.  Va.  269. 11  S.  E.  Rep.  929.  See  mon- 
ographic note  on  "Appeal  and  Error"  appended  to 
Hill  V.  Salem,  etc.,  Turnpike  Co.,  1  Rob.  263. 

New  Trial— Effect  Where  Dsmsges  Exceed  Amount 
Cleined.— In  Swindell  v.  Harper,  61  W.  Va.  881.  41  S. 
E.  Rep.  117,  it  is  said:  "A  new  trial  will  not  be 
granted  after  verdict  because  the  amount  of  dam- 
ages assessed  by  the  Jury  exceeds  the  amount  laid 
in  the  declaration.  Roderick  v.  Railroad  Co.,  7  W. 
Va.  54:  Moss  v.  Moss,  4  Hen.  c£  M.  298.  Here  the 
amount  of  the  verdict  is  within  the  amounts  laid 
in  both  writ  and  declaration." 

The  principal  case  is  also  cited  in  Roderick  v. 
Railroad  Co.,  7  W.  Va.  58. 

tOn  inquiry  of  John  Brown,  Esq.  clerk  of  the  Su- 
preme Court  of  Appeals,  and  who  had  for  many 
years  been  clerk  of  the  old  General  Court,  and 
extremely  well  versed  in  its  practice,  as  to  the 
mode  of  proceeding  in  the  last^mentioned  Court, 
where  there  were  several  defendants  and  part  only 
arrested,  his  answer  was,  that  the  uniform  practice 
had  been,  in  such  cases,  to  proceed  to  Judgment 
and  execution  against  those  of  the  defendants  who 
had  been  arrested,  and  either  discontinue  the  suit 
as  to  the  others,  or  go  on  to  get  Judgments,  as  they 
were  from  time  to  time  arrested,  till  satisfaction 
was  obtfdned.— Note  in  Original  Edition. 


form  on  a  bond  to  the  plaintiff  with  a  collat- 
eral condition,  "that  whereas  the  plaintiff 
had  on  the  day  and  year  aforesaid,  settled 
with  the  defendants  and  paid  them  their 
respective  parts  of  the  estate  in  his  hands 
put  to  be  administered,  if  they  the  defend- 
ants, in  consideration  thereof,  should  pay 
unto  the  said  plaintiff  their  respective  pro- 
portions of  all  debts  which  the  plaintiff 
should  be  compelled  to  pay,  that  should 
thereafter  come  against  the  estate  aforesaid, 
and  should  indemnify  the  said  plaintiff 
against  all  costs  and  damages  accruing  on 
account  of  the  samp,  then  the  said  writing 
obligatory  should  be  void,  or  else  remain  in 
force."  The  breach  assigned  was  that  the 
plaintiff  "after  the  date  aforesaid,  (to  wit, 
on  the        day  of  ,)  had  paid,  by  the 

consent  of  the  defendants,  on    account    of 
the  estate,  aforesaid,  a  debt  to  James  Lyle, 
for    Henderson,   M'Call   &  Co.  which 

295  was  then  due  Mrom  the  estate  afore- 
said,   and  which,    as     administrator 

aforesaid,  he  was  bound  to  pay  :  and  that 
the  defendants  had  not  paid  him  their 
respective  parts  thereof,  nor  any  proportion 
thereof,  but  the  same  had  refused  although 
often  thereto  requested." 

On  the  motion  of  the  defendants,  Peter 
Guerrant  and  William  Moss,  the  judgment 
obtained  against  them  at  Rules  was  set  aside, 
and  they  pleaded  that  they  had  performed 
the  conditions  of  the  writing  oblifratory  >n 
the  declaration  mentioned,  on  which  plea 
issue  was  joined. 

Afterwards,  (to  wit,  at  a  subsequent  Court,) 
"came  the  parties  by  their  attorneys,  and 
came  also  a  jury,  to  wit,"  &c.  On  the  trial, 
the  plaintiff  introduced  on  his  part  a  joint  and 
several  bond  signed  by  all  the  defendants^ 
and  corresponding  with  that  described  in  the 
declaration  ;  except  that  the  bond  so  de- 
scribed appeared  to  be  joint,  nothing  beings 
said  of  its  being  joint  and  several ;  the  dep- 
osition of  James  Lyle,  one  of  the  partners 
of  Henderson,  M'Call  &  Co.  (with  an  account 
thereto  annexed,)  stating,  "that  James  Moss,, 
administrator  of  James  Moss,  deceased,  did» 
on  the  15th  October,  1796,  settle  with  him 
the  account  due  from  the  deceased  James 
Moss,  to  Henderson,  M'Call  &  Co.  amount- 
ing to  2841.  lis.  and  that  the  said  company 
is  fully  satisfied  for  the  said  debt ;"  and  the 
parol  evidence  of  a  witness,  "that  he  was 
present  one  day  when  the  plaintiff  and 
defendants  were  together,  and  each  of  the 
defendants  said  they  would  pay  their  propor- 
tion of  the  British  debt  due  by  the  said 
estate,  without  saying  what  debt ;  and  two 
other  witnesses  who  proved  a  like  acknowl- 
edgment of  two  of  the  defendants,"  (not  men- 
tioning their  names,)  "one  of  whom  said  he 
was  ready  to  pay  his  part  if  the  plaintiff 
would  furnish  an  account  of  it,  which  last 
acknowledgments  were  subsequent  to  the 
commencement  of  this  suit,  and  in  a  conver- 
sation concerning  the  same."  To  this 
evidence  the  defendant  demurred,  and  the 
plaintiff  joined  in  demurrer  :  whereupon,  by 
consent  of  parties,  a  juror  was  withdrawn, 
and  the  cause  continued  for  the  matters 

296  of  law  arising  from  the  said  Memurrer 
to  be  argued.    On  argument  thereof, 

it  seemed  to  the  Court  that  the  law  was  for 
the  plaintiff ;  "therefore  it  was  considered 
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that  the  said  demurrer  be  overruled  ;  and  the 
suit  was  continued  until  the  next  term  ;  when 
(to  wit,  on  the  9th  of  April,  1804)  the  parties 
came  by  their  attorneys,  and,  by  consent  of 
parties,  the  issue  joined  between  the  parties 
in  this  suit  was  set  aside  ;  a  writ  of  inquiry 
awarded  the  plaintiff,  and  damages  assessed 
to  3911. 4s.  9d.  therefore,  it  was  considered  by 
the  Court  that  the  plaintiff  recover  against 
the  said  defendants"  the  said  damages  and 
costs. 

On  this  judgment  a  writ  of  fieri  facias 
issued  against  all  the  defendants  named  in 
the  original  capias  and  declaration  ;  a  forth- 
coming bond  was  taken  and  judgment 
obtained  thereupon.  A  copy  of  the  records 
of  both  judgments  (containing  also  a  copy  of 
the  fieri  facias)  was  presented  to  a  Judge  of 
the  Ck>urt  of  Appeals  with  a  petition  for  a 
supersedeas  on  behalf  of  all  the  defendants. 
The  petition  prayed  a  supersedeas  for 
errors  apparent  in  the  record  of  the  original 
judgment,  but  assigned  no  errors  in  that  on 
the  forthcoming  bond.  The  supersedeas  was 
accordingly  granted  to  the  original  judg- 
ment. 

Munford,  for  the  plaintiffs  in  errror. 
1.  The  breach  was  not  sufficiently  assigned  in 
the  declaration ;  for  the  consent  of  the  de- 
fendants to  the  payment  of  the  money  was 
no  compulsion  to  the  plaintiff  to  pay  it. 
Although  an  executor,  previous  to  transfer- 
ring the  estate  to  the  legatees,  may  pay  a  debt 
bf  simple  contract  (where  debts  of  superior 
dignity  do  not  interfere)  without  suit,  or  any 
proof  of  its  being  just,  but  his  own  knowl- 
edge ;  yet,  after  he  has  transferred  the  estate 
to  the  distributees,  he  cannot  pay  such  debt, 
so  as  to  charge  them  and  compel  them  to 
refund,  t^nless  the  justice  of  the  claim  be 
established  by  a  suit,  or  by  disinterested  evi- 
dence. It  should,  therefore,  have  appeared, 
and  been  stated  in  the  declaration,  that   the 

claim  was  so  established. 
297  *2.  The  defendants,  though  joined  in 
one  bond,  are  liable  for  their  respec- 
tive proportions  only.  The  breaches  there- 
fore should  have  been  assigned  severally, 
not  jointly. 

The  defendants  who  never  appeared,  have 
a  right  to  take  advantage  of  variances  be- 
tween the  declaration  and  writ,  which,  as  to 
them,  must  be  considered  as  part  of  the  rec- 
ord. Noyv^,  the  writ  was  on  behalf  of  the 
plaintiff,  as  executor,  for  a  debt  of  l.(X)0  dol- 
lars, damage  20  dollars  ;  but  the  plaintiff 
declared  as  administrator,  for  a  debt  of  1,000 
pounds,  damage  1,(X)0  pounds. 

4.  There  was  a  discontinuance  against  four 
of  the  defendants,  on  whom  the  process 
never  was  served  ;  and  yet  the  judgment  was 
rendered  against  them  all.  That  the  clerk 
so  understood  it  is  evident  from  the  manner 
in  which  he  issued  the  execution  ;  and  that 
such  was  really  the  case,  Mr.  Munford  ar- 
gued from  a  copy  of  the  judgment  as  entered 
in  the  order  book  of  the  District  Court ; 
which  copy,  on  his  motion,  was  procured  by 
means  of  a  certiorari.  This  entry,  bearing 
date  the  9th  of  April,  1804,  was  headed 
''James  Moss,  administrator,  &c.  plaintiff, 
against  Francis  Moss,  Stephen  Moss,  Wil- 
liam Moss,  John  Spiers,  Richard  Davenport, 
and  Peter  Guerrant,  defendants,  in  debt." 
It  proceeded,  this  day  came  the  parties,"  &c, 
(in  general  terms  throughout,)  and  concluded, 


"therefore  it  was  considered  bj  the 
Court  that  the  plaintiff  recover  against  the 
said  defendants  his  damages  aforesaid,"  &c. 
Mr.  Munford  contended,  that  the  entry  of  the 
judgment  as  signed  by  the  Judges  must  be 
considered  as  the  actual  judgment,  however 
erroneous  in  itself ;  and  that,  although  no 
judgment  could  (with  propriety)  have  been 
rendered  against  the  defendants  who  were 
not  before  the  Court,  yet  the  words  "against 
the  said  defendants"  must  be  taken  as  relat- 
ing to  all  who  had  been  mentioned  in  the 
same  entry.    But, 

5.  If    the     judgment   was    not    rendered 
against  all  the  defendants,  yet  it  was  erro- 
neous, because  the  bond  (according  to  the 
declaration)  was  joint ;  and  judgment  could 
not  be  against  part  of  the  obligors  (the 

298  others  being  alive)  until  further  ♦proc- 
ess (even  to  outlawry)  had  been  taken 

out  against  the  others  who  failed  to  appear ; 
as  was  decided  in  Whelpdale's  case.(a) 

Wickham,  contra.  As  to  the  first  point, 
a  moral  compulsion  or  legal  obligation  was 
sufficient  tou  compel  the  plaintiff  to  pay  the 
debt  to  Lyle.  As  administrator  he  was 
bound  by  his  oath  to  pay  all  just  debts  of  his 
intestate ;  and  the  word  ''bound,"  which  is 
used  in  the  declaration,  is  equivalent  to 
"compelled."  He  was  not  bound  to  stand  a 
suit,  which  would  have  injured  the  dis- 
tributees by  subjecting  the  estate  to  unneces- 
sary costs ;  and  it  must  be  presumed  the 
justice  of  the  claim  was  sufficiently  proved 
to  the  jury  last  impanelled  in  this  cause. 
The  demurrer  to  the  evidence  is  not  now 
before  the  Court,  having  been  done  away  by 
the  act  of  the  parties  in  consenting  to  set 
aside  the  issue  joined,  on  the  trial  of  which 
issue  that  demurrer  had  been  tendered.  But, 
if  it  were,  the  Court  would  have  a  right  to 
infer  from  the  testimony  stated  in  it,  every 
thing  which  the  Jury  might  have  inferred 
against  the  party  demurring. 

But  all  objections  to  the  declaration  and 
proceedings  were  waived  by  the  consent  to 
set  aside  the  issue  and  have  the  cause  tried 
on  a  writ  of  inquiry  ;  which  was  equivalent 
to  a  confession  of  judgment.  If,  in  fact,  (as 
Mr.  Munford  contends,)  only  a  part  of  the 
defendants  appeared,  and  gave  their  consent 
to  this  entry,  the  judgment  was  entered 
against  them  only,  and  they  were 
bound  by  their  consent.  The  judgment 
could  not  have  been  entered  against 
those  who  were  not  before  the  Court. 
The  caption,  or  heading  of  the  entry, 
is  always  merely  formal,  and  never 
copied  in  making  out  the  record  for  the 
Superior  Court.  But  if  the  caption  of  the 
entry  proves  the  judgment  to  have  been 
against  them  all,  it  equally  proves  that  they 
all  consented  ;  so  that,  either  way,  the  judg- 
ment is  right.  If  the  execution  was  wrong, 
it  might  have  been  quashed  on  motion  ;  but 
it  constitutes  no  part  of  this  record,  and 
furnishes  no  reason  for  reversing  the  judg- 
ment. 

299  *Munf ord,  in  reply.     The  force  of  my 
argument  is,   that,  although  part  only 

of  the  defendants  appeared  and  consented, 
(for  none  but  those  on  whom  the  process  had 
been  served  can  be  supposed,  without  an 
express  entry  to  that  effect,  to  have  been 


(a)  9  Ck>.  119.  a.,  cited  in  Bac.  Abr.  tit.  Obli^atioiu, 
vol.  8,  p.  606;  Dublin  ed.  voL  5.  p.  Itt,  Qwlllim'B  ed. 
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quence  oi  a  reieretice  to  an  erroneous  capuon, 
was  understood  by  the  clerk,  and  actually 
entered  by  him,  against  them  all. 

Thursday,  November  30.  The  judges  pro- 
nounced their  opinions. 

JUDGE  TUCKER.  The  appellee,  James 
Moss,  brought  an  action  of  debt  in  the  Dis- 
trict Court  of  Prince  Kdward,  against  the 
appellants,  upon  an  obligation  to  himself  as 
administrator  of  James  Moss,  deceased ;  the 
writ  was  returned  executed  on  Peter  Guerrant 
and  William  Moss,  two  only,  of  six  defend- 
ants named  in  the  writ ;  a  copy  left  for 
Francis  Moss,  another  of  the  defendants, 
he  being  not  found ;  and  the  three  other 
defendants  were  returned  no  inhabitants  of 
Buckingham  County,  to  which  the  writ 
appears  to  have  been  directed. 

At  rules  held  in  the  ofiSce  on  the  appear- 
ance day,  a  conditional  judgment  was  entered 
against  Peter  Guerrant  and  William  Moss, 
on  whom  the  first  writ  had  been  served  ;  no 
separate  order  seems  to  have  been  made  as  to 
Francis  Moss,  for  whom  the  sheriff  had  left 
a  copy ;  but  an  alias  capias  was  awarded 
generally,  as  well  against  those  defendants 
who  were  returned  no  inhabitants  of  the 
county,  as  against  him. 

The  record  mentions  that  no  return  is 
endorsed  upon  it ;  whether  it  was  ever  issued 
does  not  appear. 

By  the  33d  sect,  of  the  District  Court  Law, 
Rev.  Code,  vol.  1,  c.  66,  p.  79,  where  the  sher- 
iff shall  return  that  the  defendant  is  not 
found  within  his  bailiwick,  (which  return 
the  law  prohibits  him  from  making,  unless 
he  shall  have  actually  been  at  the  dwelling- 
house,  or  place  of  abode  of  the  defendant, 
and  left  a  copy  of  the  writ ;  ibid.  p.  122, 
300  c.  80,  s.  15,)  ♦the  plaintiff  may  either 
sue  out  an  alias  or  a  pluries  capias, 
until  the  defendant  shall  be  arrested  ;  or  a 
testatum  capias  where  he  shall  have  removed 
into  another  County  ;  or  may,  at  his  election, 
sue  out  an  attachment  against  the  estate  of 
the  defendant  to  force  an  appearance.  And 
bye.  66,  s.  41,  p.  80,  (District  Court  Law,) 
on  the  return  of  the  pluries,  that  the  defend- 
ant is  not  to  be  found,  the  d^urt,  instead  of 
the  process  to  outlawry  formerly  used,  may 
order  a  proclamation,  warning  the  defend- 
ant to  appear  ;  which  if  he  fails  to  do,  the 
same  proceedings  shall  be  had,  and  the  same 
judgment  given,  as  in  other  cases  of 
default.  But  here  the  plaintiff  proceeded 
in  neither  of  those  cases  although  so 
clearly  pointed  out  by  the  law.  He  seems 
to  have  contented  himself  with  the  service 
upon  two,  out  of  six  defendants,  and  to  have 
proceeded  to  take  a  separate  judgment 
against  them  ;  unless  indeed,  by  declaring 
against  the  whole  six  as  in  custody,  (though 
the  record  shews  the  contrary  as  to  four  of 
them,)  we  must  be  enforced  to  understand 
the  judgment  as  rendered  against  the  whole, 
instead  of  the  two  only,  on  whom  process 
was  served. 

According  to  the  practice  in  England, 
when  the  plaintiff  leaves  a  chasm  in  the  pro- 
ceedings of  his  cause,  as  by  not  continuing 
the  process  regularly,  from  day  to  day,  and 
from  time  to  time,  as  he  ought  to  do,  the  suit 
is  discontinued;  and  the  defendant  is  no 
longer  bound  to  attend,  but  the  plaintiff 
must  begin  again  by  suing  out  a  new  origi- 


^  i5iacic.  ^om.  z^^.  we  are  toia  oy  ine  same 
author,  that  the  several  writs  issued  in  suc- 
cession to  compel  an  appearance,  being 
grounded  on  the  sheriff's  return,  must 
respectively  bear  date  the  same  day,  on 
which  the  writ  immediately  preceding  was 
returnable.    Ibid.  282. 

According  to  those  authorities  the  omission 
to  sue  out  the  succeeding  process  prescribed 
by  the  act,  to  compel  the  appearance  of  the 
four  defendants  who  were  not  arrested  upon 
the  first  or  second  capias,  was  unquestionably 

a  discontinuance  of  the  suit,    as    to 
301      those  defendants.    Consequently  *they 

were  not  liable  to  any  further  proceed- ' 
ings  or  judgment  against  them  ;  unless  they 
had  voluntarily  appeared,  and  made  them- 
selves parties  to  the  suit,  as  in  the  case  of 
Barnett  &  Woolfolk  v.  Watson  &  Urquhart.(a) 
Whether  it  appears  by  the  record  that 
they  have  done  so  or  not,  I  shall  presently 
inquire.  It  may  be  proper,  however,  to 
notice  in  this  place,  that  although  a  discon- 
tinuance is  aided  after  a  verdict,  and  even 
after  a  judgment  by  nil  dicit  or  non  sum 
informatus,  that  is  to  be  understood  where 
the  defendant  has  actually  appeared ;  and 
not  where  there  has  been  neither  an  appear- 
ance nor  even  a  service  of  process  upon  him. 
The  mischiefs  and  inconveniences  of  a  con- 
trary doctrine  would  be  altogether  incalcula- 
ble. 

An  ofiice  judgment  having  been  entered 
against  the  defendants  Peter  Guerrant  and 
William  Moss,  on  whom  the  writ  was  re- 
turned executed ;  on  their  motion  the  judg- 
ment was  set  aside,  and  thereupon  they 
pleaded  conditions  performed,  (without  pray- 
ing oyer  either  of  the  bond,  or  the  condi- 
tion,) upon  which  issue  was  joined  and  the 
suit  continued. 

Afterwards  we  find  the  following  entry  on 
the  record ;  that  at  a  Court  held  on  the  fifth 
day  of  April  next  following,  came  the  parties 
by  their  attorneys,  and  thereupon  came  a 
jury,  &c.  when  a  demurrer  to  evidence  was 
filed  and  the  jury  were  by  consent  of  parties 
discharged  from  rendering  any  verdict,  (not 
even  assessing  conditional  damages,)  and 
the  cause  was  continued  for  judgment  on  the 
demurrer  to  evidence,  which  being  argued  at 
a  subsequent  Court,  the  Court  was  of  opin- 
ion that  the  law  was  for  the  plaintiff ;  and 
thereupon  it  was  considered  by  the  d^urt, 
that  the  demurrer  be  overruled,  and  the  suit 
was  continued  till  the  next  term  ;  when,  by 
consent  of  parties,  the  issue  joined  in  the 
suit  was  set  aside,  and  a  writ  of  inquiry 
awarded  ;  which  was  forthwith  executed  and 
damages  assessed  to  3911.  4s.  9d.  and  then 
the  record  proceeds :  Therefore,  it  is  con- 
sidered by  the  Court,  that  the  plaintiff  re- 
cover   against    the    said    defendants    (not 

naming  them)  his  damages  aforesaid, 
302      &c.    Execution  ^appears  to  have  been 

issued  against  all  the  defendants 
named  in  the  writ ;  which  is  the  first  notice 
taken  of  any  of  them  by  name  (except  Peter 
Guerrant  and  William  Moss,  on  whom  the 
writ  was  returned  executed),  in  any  part  of 
the  proceedings  except  in  the  declaration, 
from  the  time  of  awarding  an  alias  capias 
against  all  those  upon  whom  the  writ  was 
not  served. 


(a)  1  Wash.  872. 
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This  short  abstract  of  the  record  exhibits 
a  tissue  of  clerical  and  practical  errors  and 
omissions,  unfortunately,  for  the  adminis- 
tration of  justice,  but  too  frequent  in  the 
records  brought  before  this  Court.  If  the 
fact  were  that  all  the  defendants  named  in 
the  writ  did  appear  previous  to  the  trial  of 
the  issue,  and  plead,  and  proceed  to  the  trial, 
there  ought  to  have  been  a  special  entry  to 
that  effect,  as  in  the  case  of  Barnett  &  Wool- 
folk  V.  Watson,  Ac. (a)  For  I  can  by  no 
means  agree,  that  a  person,  against  whom  a 
suit  is  brought,  shall  be  charged  as  if  he 
had  appeared,  unless  the  record  clearly  mani- 
fested that  he  did  so.  The  word  parties 
properly  and  exclusively  appears  to  apply  to 
those  who  were  already  in  Court ;  and  not  to 
those  who,  though  named  in  the  writ,  may 
possibly  have  been  dead,  or  absent  from  the 
County  or  the  Commonwealth.  Three  of 
the  defendants  named  in  the  writ  are  re- 
turned no  inhabitants  of  the  County  to 
which  the  writ  was  directed ;  no  presump- 
tion of  notice  to  them  is  therefore  to  be 
made;  and  nothing  short  of  an  actual  ap- 
pearance, in  person,  or  by  an  attorney  ap- 
pearing for  them  by  name,  so  as  to  be 
chargeable  for  a  fraud,  or  misconduct,  in 
appearing  for  them,  without  being  duly 
authorized,  ought  to  be  received  as  evidence 
of  an  appearance  by,  or  in  behalf  of  those 
defendants,  or  any  others  against  whom 
process  had  not  been  returned  executed. 
The  judgment,  therefore,  as  against 
all  the  other  persons  named  in  writ, 
except  Peter  Guerrant  and  William 
Moss,  if  any  such  were  entered,  was 
clearly  erroneous.  But,  here,  for  want  of 
that  clerical  precision  often  so  much  neg- 
lected, I  am  at  a  lost  to  say  whether  any 
judgment  was  rendered  against  them,  or 
not.  The  judgment  is  against  "the  said 
defendants,*'  leaving  us  to  guess 
303  *who  were  meant  thereby  ;  all  those 
named  in  the  writ,  or  those  only  upon 
whom  the  process  was  served.  The  execu- 
tion indeed  shews  that  the  clerk,  or  his  dep- 
uty, understood  it  to  be  against  all  without 
exception.  But  I  apprehend  this  Court  can- 
not take  notice  of  the  execution,  aa  a  part 
of  the  record  in  the  original  suit.  As  to  the 
judgment  on  the  forthcomimg  bond,  I  do 
not  consider  that  as  before  us  upon  this 
writ  of  supersedeas  which  was  awarded  only 
to  the  original  judgment,  and  I  think  the 
practice  in  this  Court  and  the  former  Gen- 
eral Court,  was,  not  to  consider  the  judg- 
ment on  a  replevy  bond,  or  forthcoming 
bond,  as  brought  up  by  writ  of  supersedeas, 
to  the  first  judgment.  See  Leftwick  v.  Sto- 
val,  1  Wash.  303.  The  case  of  Sayre  v. 
Grymes,  and  Holcombe  v.  Pumal  and  others, 
there  cited,  seem  to  have  proceeded  upon 
similar  principles. (b) 

My  first  impressions  were,  that  we  must 
understand  this  judgment,  as  the  course  of 
the  proceedings  in  the  cause  require  that  it 
should  be  understood  :  that  is,  as  a  judgment 
against  Peter  Guerrant  and  William  Moss 
only,  they  being  the  only  parties  named  in 
the  record,  who  appear  to  have  been  served 
with  process,  or  to  have  appeared  thereto,  or 
to  have  put  in  any  plea.     The  question  then 


is,  whether  the  judgment  be  erroneons,  as 
against  them,  only. 

The  declaration  Is  upon  a  joint  bond,  en- 
tered into  by  six  persons,  all  of  whom  were 
named  in  the  writ ;  on  two  of  whom  it  was 
served,  and  against  the  rest  an  alias  capias 
was  awarded.  I  doubted  whether,  in  such 
case,  the  plaintiff  could  go  on  to  trial  against 
the  two,  on  whom  the  writ  was  served,  and 
who  had  appeared,  and  pleaded  to  the  action, 
before  the  others  were  either  taken,  or  the 
process,  which  our  act  substitutes  for  the 
process  of  outlawry(c)  had  been  issued  and 
duly  returned ;  but  I  am  informed  both  by 
the  bar  and  by  Mr.  Brown,  the  clerk  of  this 
Court,  that  the  practice  not  only  in  the  Dis- 
trict Courts,  but  in  the  General  Court,  has 
uniformly  been  so.  Some  very  strong-  ob- 
jections to  this  practice  have  occasion- 
304  ally  presented  themselves  to  ^mj  own 
mind,(d)  which  have  indeed  been  rather 
strengthened  by  the  decision  of  this  Conrt 
in  Leftwich  v.  Berkeley, (e)  where  the  rule 
laid  down  by  Judge  Lyons,  President,  is, 
that  if  it  appear  by  the  declaration  that  there 
are  other  obligors  in  a  joint  and  several  bond, 
who  are  neither  sued  nor  stated  to  be  dead, 
the  judgment  against  the  other  obligors  is 
erroneous.  The  same  judge  on  another 
occasion  said,  if  it  appear  that  a  suit  is 
founded  on  a  joint  bond,  and  the  judgpment 
is  only  against  one,  it  will  be  arrested  by  a 
Court  of  Error,  although  no  plea  in  arrest  of 
judgment  was  filed  in  the  Court  below, (f> 
which  is  certainly  contrary  to  the  current  of 
the  late  English  authorities  collected  in  1 
Saund.  291,  b.  note  (4),  where  the  rule  seems 
to  be,  that  it  must  appear  that  the  other 
obligor  is  alive,  otherwise  no  advantage  can 
be  taken  of  the  omission  to  sue  him  at  the 
same  time,  but  by  plea  in  abatement.  Now 
it  seems  to  me,  that  the  inconvenience  (and 
perhaps  injustice)  is  full  as  gresitf  where  the 
plaintiff  discontinues  his  suit  against  one  of 
the  obligors,  although  named  in  the  writ,  as 
if  he  had  not  named  him  at  all  in  the  writ ; 
especially  when  it  appears  probably,  from 
the  sheriff's  return,  that  the  party  ai^inst 
whom  the  orocess  is  discontinued,  was  a 
resident  of  the  County  to  which  the  writ  was 
directed,  as  was  the  case  with  Francis  Moss, 
for  whom  a  copy  was  left.  For  these  and 
other  reasons  which  I  think  might  be  offered, 
I  strongly  incline  to  overrule  the  practice, 
although  apparently  sanctioned  by  time  and 
by  the  usage  of  Courts,  for  which  I  entertain 
the  highest  respect.  We  come  next  to  the 
proceedings  at  the  trial.  And  here  it  is  con- 
tended, that  it  appears  by  the  bond  which  is 
spread  on  the  demurrer  to  evidence,  that  the 
breach  is  not  well  assigned  in  the  declaration, 
the  condition  being  to  pay  their  proportion- 
able parts  of  such  debts  as  the  administrator 
might  thereafter  be  compelled  to  pay, 
whereas  the  breach  assigned  is  the  non-pay- 
ment of  their  proportions  of  a  debt,  which  he 
was  bound  to  pay,  and  had  paid  by  consent 
of  the  defendants.  But  I  am  of  opinion 
that  the  breach  is  well  enough  assigned, 
being  according  to  the  true  intent 
305      *and  meaning  of  the  condition  ;  for,  if 


(a)  1  Wash.  872. 

(b)  IHen.&Munf.  406,407. 


(c)  Rev.  Code,  vol.  1,  c.  68.  s.  41. 

(d)  See  5  Ck>.  119;  1  W.  BL  Rep.  20:  6  Term  "ELep.  SS: 
1  Wlls.  78.  Symonds  v.  Parmenter  &  Barrow;  i  Stra. 
473.  Edwards  v.  Carter. 

(e)  1  Hen.  &  Munf .  66. 

(f )  1  Call.  878. 
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an  adminiatrator  or  executor  be  bound 
to  pay  a  debt,  and,  to  avoid  the  expense  of  a 
suit,  actually  does  pay  it,  with  the  consent 
of  the  legatees  or  distributees,  it  is  the  same 
as  if  he  had  paid  it  after  judgment,  and  much 
more  for  their  benefit,  than  if  he  had  incurred 
the  costs  of  a  lawsuit.  The  discharging  the 
Jury,  without  directing  them  to  assess  condi- 
tional damages,  after  the  demurrer  to  evi- 
dence was  joined,  was  an  irregularity  by 
which  double  trouble  and  expense  to  the  par- 
ties was  incurred ;  and  the  subsequent  setting 
aside  the  issue,  and  by  consent  impanelling 
a  Jury  to  inquire  of  damages  after  a  judg- 
ment on  the  demurrer  had  been  pronounced 
in  favour  of  the  plaintiff,  appears  to  me  to 
have  been  intended  as  a  cure  for  that  irregu- 
larity, and  to  have  operated  accordingly.  I 
cannot,  however,  help  noticing  a  clerical  im- 
propriety in  entering  the  judgment  on  the 
demurrer  to  evidence,  viz.  that  it  be  over- 
ruled, whereas  the  judgment  ought  to  have 
been,  that  the  plaintiff  should  recover  against 
the  defendant  such  damages  as  a  Jury  to  be 
impanelled  for  that  purpose  should  assess, 
the  former  Jury  having  omitted  to  assess 
damages  conditionally.     We  come  now  to  the 


final  judgment,   which  is,  that  the  plaintiff  -ag'ainst  the  majority,  having  omitted  one  or 


recover  against  the  said  defendants  his  dam 
ag^es,  &c.  This  I  was  at  first  inclined  to  think 
might  be  corrected  by  the  insertion  of  the 
names  of  Peter  Guerrant  and  William  Moss 
(the  only  defendants  who  appear  to  have 
been  l)efore  the  Court)  after  the  word  defend- 
ants in  the  judgment,  and  with  this  correc- 
tion, if  the  other  members  of  the  Court 
should  have  been  satisfied  as  to  the  point  of 
practice  before  noticed,  I  thought  the  judg- 
ment might  be  afiSrmed,  as  to  those  defend- 
ants only,  leaving  it  to  the  parties,  respect- 
ively, to  proceed,  as  they  may  t>e  advised  as 
to  those  points  which  could  not  be  taken 
under  consideration  upon  this  record.  But  I 
now  doubt  of  the  correctness  of  that  opinion  ; 
for*  upon  inspecting  the  record  more  mi- 
nutely, I  observe,  that  the  decoration  charges 
all  the  defendants  named  in  the  writ,  as  in 
custody,  instead  of  charging  those  only  in 

custody,  upon  whom  process  had  been 
306      duly  served,  and  naming  the  rest,  *as 

I  think  it  ought,  "as  not  yet  taken  ;" 
if,  indeed,  (as  I  very  much  doubt,)  the  plain- 
tiff could  proceed  against  the  first  two  sepa- 
rately. The  practice  is  certainly  otherwise 
in  England ;  for  where  process  is  against  two 
in  a  joint  cause  of  action,  and  one  only 
appears,  the  other  must  be  outlawed,  before 
there  can  be  any  other  proceedings. (a)  So  in 
this  country  the  plaintiff  ought  to  have  pro- 
ceeded against  the  defendants  who  were  not 
taken  according  to  the  directions  of  the  forty- 
first  section  of  the  District  Court  Law,  be- 
fore cited,  the  process  therein  directed  being 
substituted  for  the  former  process  of  out- 
lawry, (b)  The  reason  appears  to  me  to  be 
the  same  in  both  cases.  The  case  of  Symonds 
V.  Parminter  and  Barrow,  (c)  shews  it 
to  be  necessary  to  set  forth  the  process  of 
outlawry  in  the  declaration  against  the  de- 
fendant who  appears.  And  in  6  Term.  Rep. 
328,(d)  Irord  Kenyon   says,  expressly,  that 


nothing  can  be  more  clearly  established, 
than  that,  in  cases  of  contract,  the  plaintiff 
must  sue  all  the  contracting  parties,  and 
proceed  to  outlaw  such  of  them  as  do  not 
appear  in  answer  to  the  writ ;  and  this  ap- 
pears to  agree  with  5  Co.  119,  where  it  is  said 
that,  if  two  persons  be  bound  in  a  joint  obli- 
gation, if  they  be  both  sued,  and  one  appears, 
and  the  other  makes  default,  and  by  process- 
is  outlawed,  he  who  appears  shall  be  charged^ 
But  he  migjit  have  pleaded  an  abatement  of 
the  writ.  The  reason  appears  to  t>e  the  same 
where  the  contract  is  an  obligation,  whether 
joint  or  sevjeral,  if  the  plaintiff,  instead  of 
proceeding,  as  he  might  against  each  of  the 
obligors,  separately,  shall  have  elected  to 
proceed  against  them  jointly ;  for,  having 
made  his  election  what  action  he  should 
bring,  he  must  conform  to  the  nature  of  the 
action  he  has  brought;  as  in  Leftwich  & 
others  v.  Berkeley, (e)  where  this  Court  de- 
cided, that  the  plaintiff,  having  elected  to 
bring  his  suit  against  several  of  the  obligors 
in  the  bond,  as  if  it  were  a  joint  bond,  in- 
stead of  suing  them  separately,  as  he  might, 
the  obligation  being  several,  as  well  as  joint, 
was    precluded    from    taking    a    judgment 


(a)  1  Strange,  473,  Edwards  v.  Carter;  2  Atk.  671, 
S.  P.;  lVez.8B6,  S.  P. 

(b)  Rev.  Ck)de,  vol.  1.  c.  66,  s.  41. 

(c)  1  Wilscm,  78:  2  Stransre,  1260.  S.  C;  1  Blacks. 
Rep.  20.  S.  C. 

(d)  Sliepperd  y.  Baillie. 


more  of  the  obligors'  named  in  the  bond; 

although  he  might  have  proceeded 
307      *against     each,     separately,    had    he 

chosen  to  do  so,  Berkeley  v.  Boxley  in 
this  Court,  (October  term,  1805,)  was  an 
action  of  debt  against  two  or  more  of    the 

securities  of  one ,    a    sheriff   of 

Halifax  County.  By  the  declaration  it  ap- 
peared that  there  were  several  other  obligors 
in  the  bond,  which  was  joint  and  several ; 
and  that  the  sheriff,  the  principal  obligor, 
was  dead  ;  but  no  mention  was  made  as  to 
the  others  not  named  in  the  writ.  The  Gen- 
eral Court  gave  judgment  for  the  defendants. 
The  Attorney-General  moved  for  a  superse- 
deas ;  and  I  was  of  opinion  it  ought  to  be 
granted.  But  the  rest  of  the  judges  agreed 
in  refusing  it,  and  Judge  I^yons  said,  if  there 
be  several  obligors  in  a  joint  and  several 
bond,  the  obligee  has  his  election  to  sue  them 
all  jointly ;  or  either  of  them  (but  not  two  or 
more)  separately.  The  action  must  either 
join  all  together,  or  proceed  against  each 
individually.  I  conceived  that  if  this  were 
not  pleaded  in  abatement,  it  could  not  be 
taken  advantage  of  in  any  other  manner. 
But  the  supersedeas  was  refused.  The  plain- 
tiff was  under  no  obligation  to  file  his  decla- 
ration against  the  defendants  who  were  not 
served  with  process,  until  they  were  served 
with  it,  or  until  he  had  proceeded  in  the 
manner  which  our  law  provides  as  a  substi- 
tute for  the  process  of  outlawry.  Of  course, 
he  might  and  ought  to  have  adapted  his 
declaration  to  the  real  truth  of  the  case, 
instead  of  suggesting  that  those  who  had 
never  been  served  with  process,  and  of  course 
were  not  amenable  to  the  judgment  of  the 
Court,  were  in  actual  custody,  and  thereby 
amenable  in  the  fullest  extent.  As,  there- 
fore, there  was  a  discontinuance  of  the  suit 
as  to  all  the  defendants  except  Peter  Guer- 
rant and  William  Moss,  the  naming  the  other 
defendants  in  the  declaration,  as  in  actual 
custody,  was  an  error,  I  conceive,  which 
could  only  be  cured  by  their  subsequent  ap- 
pearance,   and    voluntarily    making    them- 

(e)  1  Hen.  &  Mnnf .  61. 
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selves  parties  defendants,  as  in  Barnett 
V.  Woolfolk ;  and  which  of  course,  vitiates 
the  judgment,  inasmuch  as  the  judgment 
ought  always  to  conform  to  the  declaration. 
Now,  a  judgment  against  persons  who  have 
never  appeared,  nor  even  been  served 

308  with  process,  must  be  'absolutely  void. 
This  judgment  is  therefore  void,  as  to 

those  defendants  who  were  not  in  Court: 
but  it  is  a  joint  judgment ;  of  course,  it 
would  seem  to  me,  that  it  must  be  erroneous 
as  to  all,  a  judgment  being  an  entire 
thing,  (a) 

The  demurrer  to  the  evidence,  I  think, 
discovers  another  error,  not  yet  noticed. 
It  states  certain  material  evidence  given  by 
one  witness  against  all  the  defendants,  by 
which  I  understand  all  named  in  the  writ 
and  declaration.  It  then  proceeds  to  state 
the  evidence  of  another  witness  against  two 
of  the  defendants,  without  naming  them. 
This  witness  clearly  thought  he  was  giving 
evidence  in  a  cause  in  which  all  the  defend- 
ants were  parties,  since  he  speaks  of  two 
of  them.  Which  two  were  they  ?  The  two 
who  had  appeared ;  or  two  of  the  four 
who  had  not  appeared  ?  The  evidence  might 
have  related  only  to  the  latter,  and  therefore 
have  been  inadmissible  and  improper  as  to 
the  former.  This  brings  the  case  within  the 
decision  of  this  Court,  in  Barret  &  Co.  v. 
Tazewell,  1  Call,  223,  and  2  Wash.  281,  I^ee 
V.  Tapscott. 

Upon  the  whole,  I  think  the  judgment 
erroneous,  as  to  all  the  defendants,  as  well 
those  who  have  appeared,  as  those  against 
whom  the  suit  was  discontinued,  and  that 
it  ought  to  be  reversed  entirely. 

JUDGJB^  ROANE.  None  of  the  objections 
made  in  this  case,  seem  to  merit  a  particular 
refutation  by  the  Court,  except  this,  that  it 
is  alleged  that  the  judgment  was  rendered 
against  all  the  six  defendants  mentioned  in 
the  writ,  whereas,  the  process  has  been  only 
served  upon  two  of  them.  It  seems  to  me, 
however,  certain,  that  this  is  not  the  case, 
and  that  judgment  has  been  rendered 
against  the  two  only.  Those  two  had  made 
up  an  issue  with  the  plaintiff,  and  had  gone 
to  trial,  while  the  others  had  not  t>een 
brought  in  by  process,  nor  had  entered  their 
appearance.  On  the  trial  between  the  plain 
tifP  and  the  two  defendants,  a  demurrer  to  evi- 
dence had  been  tendered  by  the  defendants, 
and  joined  by  the  plaintiff,  whereupon 

309  *by  consent    **of  parties,"   (here  un- 
doubtedly   meaning     only     the    two 

defendants,  who  had  joined  issue  and 
demurred  to  the  evidence,)  one  of  the  jurors 
is  withdrawn,  and  the  demurrer  to  evidence 
continued  to  be  argued.  Afterwards,  at 
the  next  Court,  the  record  states,  came  ''the 
parties,"  and  the  demurrer  to  evidence  of 
the  "defendants"  (i.  e.  the  two)  being 
argued,  judgment  is  given  thereupon  for 
the  plaintiff,  and  the  suit  is  continued  till 
the  next  term.  At  which  term  (continues 
the  record)  came  "the  parties,"  and  by 
consent  of  parties,  the  issue  joined  between 
"the  parties  in  this  suit"  (here  undoubtedly 
still  meaning  the  two)  is  set  aside,  and  a 
writ  of  inquiry  awarded  the  plaintiff,  where- 
upon came  a  Jury,  who  assessed  the  plain- 
tiffs damages  to  3911.  4s.  9d.  and  a  judgment 


(a)  1  Lord  Raym.  600,  608,  arg-nendo.  Cro.  Jac.  808, 
Kinff  y.  Marlborough;  Ibid.  804,  Miles  v.  Pratt.  Ac 


was  rendered  against  "the  defendants," 
(i.  e.  those  defendants  who  had  first  joined 
issue  and  then  set  it  aside,)  pursuant  to 
the  verdict.  Nothing,  therefore,  can  be 
clearer,  in  my  apprehension,  than  that  the 
judgment  has  t>een  rendered  against  the 
two  defendants  only,  and  not  the  others. 

The  setting  aside  the  issue,  has,  of  course, 
waived  all  objections  to  the  proceedings  on 
the  demurrer  to  evidence  exhibited  there- 
upon. As  at  present  advised,  however,  I 
think  the  judgment  of  the  Court  upon  that 
demurrer  was  corfect.  With  respect  to  the 
transcript  of  the  judgment  now  brought 
up  by  certiorari;  I  do  not  consider  this 
case  upon  that  transcript  solely,  but  upon 
it  in  connexion  with  the  record  now  before 
us;  and  striking  out  the  caption  thereof, 
which  would  certainly  not  have  been  prop- 
erly inserted  in  making  up  the  record,  no 
difference  results,  as  to  the  point  in  question, 
by  the  exhibition  of  this  latter  transcript. 

In  this  case  the  damages  found  by  the 
Jury,  are  within  those  laid  in  the  declara- 
tion, but    exceed    those  mentioned  in   the 
writ.    If  the  matter    had  been  e  converso, 
the  judgment  would  still  have  been  correct ; 
for,  in  that  case,  the  damages  laid  in  the 
declaration    would  have   been  extended   to 
the    standard    of    those  laid  in  the    writ, 
by  virtue    of  the  act  of  jeofails,     (b) 
310      *That    act    declares    that,  after  ver- 
dict, (or  a  writ  of  inquiry,)   no  judg- 
ment   shall   be  reversed    on  acconnt    of  a 
mistake  of  any  date,  sum,  name,  Ac  in  the 
declaration,  the  same   being  right  in  any 
part  of  the  record  or  proceeding.    In  the 
case  of  Hook  v.  Turnbull,    (MS.)  I  g^veit 
as  my  opinion  that,  after  verdict,  all  sums, 
dates,  &c.  in  the  writ  were,  under  the  act 
to  be  considered    as    incorporated    in    the 
declaration,    and    would  thus    correct  the 
mistakes    contained  therein  ;  but  tliis   was 
only  for  the  purpose  of  supporting  a  judg- 
ment.   The  act,  its  object  being  to  support 
judgments  after  verdict,  declares  that,  after 
verdict,  a  mistake  in  the  declaration  shall 
not  be  objected,  if  the  date,  sum,   &c.   be 
right    in  the    writ    or  other    proceedings. 
The  act,  quoad  dates,  sums,  names,  Ac  and 
for  the    purpose    of  supporting  judgments 
after  verdict,  makes  the  writ  a  part  of  the 
declaration  ;  but  there  it  stops.    It  certainly 
does  not   (for  such  was  not  the  policy  or 
object  of  the  act)  make  it,  without  oyer,  a 
part  of  the  declaration  in  order  to  reverse 
the  judgment.    This    idea  seems    to  have 
governed   Judge    Lyons,    in    the  case    of 
Stephens  v.   White,  (c)     In    that    case    he 
says,  "that  now,  by  the  act  of  jeofails,  the 
declaration  may  be  amended  by  the  writ,*' 
(no  doubt  for  the  purpose  of  attaining  the 
object  of  the  act  as  aforesaid,)   '^since  the 
mistake  may  be  corrected  by  another  part 
of    the    record  where    the   sum  is   rightlj 
stated ;  for,     although     yon    cannot    have 
advantage  of  the  writ  to  plead  a  variance, 
without  craving  oyer  of  it,    yet  yon  maj 
apply  to  it   to  amend  by,  though   oyer  was 
not  taken."    So,  in  8  Co.  Rep.  158,  Arthur 
Blackmore's  case,  it  is  held  that,  '*as  to  the 
power  of  reformation  and  amendment,  the 
Courts  have  power  only  to  do  it  in  aflfiruance 
of  the  judgments  of  such  records  and  pro- 


(b)  1  Rev.  Oode,  p.  111. 
<c)  2  Wash.  SIS. 
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ceedings."  Ag-aia,  it  is  held  in  1  Bac.  164, 
Gwill.  edit,  that  it  is  **a  general  rule  that 
the  Court  will  make  no  amendment  that 
will  defeat  a  judgment ;  the  statutes  allow- 
ing amendments  in  affirmance  of  judg- 
ments only." 

On  these  grounds,    although  the  verdict 

and  judgment  before  us  is  for  more  money 

than  the  sum  stated  In  the   writ,  yet,  being 

within   the  limits  of  that  mentioned 

311  in  the  'declaration,    lam  of  opinion, 
that  no  objection  can  now  be  taken 

in  respect  of  the  variance,  and  that  the 
judgment  be  affirmed. 

JUDGE  FLEMING.  This  is  a  case  of  con- 
siderable difficulty ;  and  the  first  question 
is,  whether,  in  an  action  of  debt  on  a  bond, 
where  several  are  jointly  and  severally 
bound,  and  only  part  of  them  arrested,  the 
plaintiff  may  proceed  against  such,  before  he 
proceeds  to  outlawry  against  those  who  are 
not  arrested,  and  do  not  appear  ;  or  must  go 
on  to  proclamation,  which,  by  our  act  of  As- 
sembly, is  substituted  for  the  process  of  out- 
lawry in  England. 

The  cases  cited  from  6  Term  Rep.  328,  1 
Stra.  474,  and  1  Wils.  78,  do  not  seem  to  apply 
to  the  present  case.  The  first  was  in  a  joint 
action  of  assumpsit  against  two,  who  were 
partners  in  a  brewery,  for  malt  delivered  to 
them  by  the  plaintiff.  The  second  was  an 
action  of  assumpsit  on  a  bill  of  exchange, 
where  the  defendant  pleaded  that  others 
joined  him  in  the  supposed  promises.  And 
the  third  was  on  a  joint  assumpsit ;  and,  one 
of  the  parties  being  abroad,  the  plaintiff  was 
obliged,  according  to  the  English  practice, 
to  proceed  to  outlawry  against  him,  before 
he  could  go  against  the  other  defendant. 
These  cases  seem  to  me  clearly  distinguished 
from  the  one  now  before  the  Court,  (which  is 
an  action  against  six  defendants,  on  a  joint 
and  several  bond,)  and  at  moat,  relate  to  mere 
matters  of  practice,  in  England ;  and  ought, 
in  my  conception,  to  have  no  effect  on  the 
practice  here,  which  has  uniformly  been,  for 
more  than  half  a  century,  in  cases  of  this 
sort,  to  proceed  against  such  of  the  defend- 
ants as  may  have  been  arrested,  without  re- 
^l-ard  to  others  who  have  never  been  so,  nor 
entered  appearance ;  and  I  am  not,  at  this 
<lay,  for  changing,  or  disturbing  a  practice 
that  has  uniformly  obtained  throughout  the 
country,  for  so  great  a  length  of  time ;  espe- 
cially as  I  conceive  it  to  be  attended  with  no 
injury  to  defendants,  and  is  very  convenient 
and  beneficial  to*plaintiffsin  expediting  jus- 
tice.  I  am  therefore  of  opin  ion ,  that  the 

312  plaintiff  might  well  proceed  *against 
the   defendants   who    were    arrested, 

without  going  on  to  proclamation  against 
the  others. 

But  a  second  objection  is,  that  the  plaintiff 
in  his  declaration  charged  those  defendants 
not  arrested,  as  in  custody :  that  appears  to 
t>e  a  mere  matter  of  form,  in  the  declaration, 
and  is  conformable  to  the  usual  mode  of  de- 
claring in  this  country,  where  there  are  sev- 
eral defendants,  and  can  neither  obstruct, 
embarrass,  nor  affect,  the  defence  of  those 
who  have  been  arrested,  and  appeared  in 
Court ;  and  therefore  is  a  matter  of  no  con- 
sequence ;  and,  after  a  discontinuance 
against  those  defendants,  might  be  struck 
out  of  the  declaration. 

The  capias  issued  the  3d  of  March,  1801, 


to  Buckingham  County,  ag^ainst  Francis 
Moss,  Stephen  Moss,  William  Moss,  John 
Spiers,  Richard  Davenport,  and  Peter  Guer- 
rant,  on  which  the  return  was,  "executed 
on  Peter  Guerrant  and  William  Moss,  a  copy 
left  for  the  defendant  Francis  Moss,  he  not 
being  found ;  and  the  defendants  Stephen 
Moss,  John  Spiers,  and  Richard  Davenport, 
no  inhabitants  of  Buckingham  County."  At 
the  rules  held  in  the  clerk's  office  of  Prince 
Edward  District  Court,  (to  which  the  writ 
was  returned,)  the  6th  of  April  following, 
the  defendants  not  appearing,  a  conditional 
order  was  entered  against  the  defendants 
Peter  Guerrant  and  William  Moss,  and  an 
alias  capias  awarded  ag-ainst  the  other  de- 
fendants ;  and,  no  return  having  been  made 
thereon,  and  no  other  process  awarded 
against  them,  there  was  a  discontinuance  of 
the  cause,  as  to  Francis  Moss,  Stephen  Moss, 
Spiers,  and  Davenport ;  and,  as  neither  of 
them  afterwards  appeared,  and  voluntarily 
made  himself  a  party  to  the  suit,  no  judg- 
ment could  have  been  rendered  against  either 
of  them  ;  though  the  clerk,  notwithstanding 
such  discontinuance,  has  awkwardly  inserted 
their  names  in  the  caption  of  some  of  the 
subsequent  orders  in  the  cause. 

On  the  6th  of  April,  1802,  the  office  judg- 
ment which  had  been  confirmed  against  the 
defendants  Peter  Guerrant  and  William 
Moss,  was  set  aside,  and  they  pleaded 
313  that  they  had  ^performed  the  condi- 
tions of  the  writing  obligatory  in  the 
declaration  mentioned,  and  issue  was  taken 
thereupon. 

At  a  subsequent  day  came  the  parties, 
(to  wit,  the  plaintiff  and  the  defendants, 
Guerrant  and  William  Moss,  the  only  parties 
then  in  Court, )  by  their  attorneys,  and  a 
Jury  to  try  the  issue:  at  which  trial  the 
defendants  (to  wit,  Guerrant  and  W.  Moss) 
demurred  to  the  plaintiff's  evidence,  as  in- 
sufficient to  maintain  his  action ;  and,  by 
consent  of  parties,  a  juror  was  withdrawn, 
and  the  cause  continued.  At  the  next 
term  the  demurrer  was  argued  and  over- 
ruled, and  the  cause  further  continued:  and 
at  a  subsequent  day,  by  consent  of  the  par- 
ties, (to  wit,  the  plaintiff  and  the  defend- 
ants Guerrant  and  William  Moss,)  **the 
issue  joined  between  the  parties  in  this  suit 
is  set  aside,  and  a  writ  of  inquiry  awarded 
the  plaintiff;"  whereupon  a  Jury  was 
sworn  to  inquire  of  damages,  who  found 
that  the  plaintiff  hath  sustained  damages 
by  the  occasion  in  the  declaration  men- 
tioned to  3911.  4s.  9d.  besides  costs;  on 
which  verdict  the  Court  gave  judgment  that 
the  plaintiff  recover  against  the  said  de- 
fendants, his  damages  aforesaid,  and  his 
costs.  And,  whatever  advantage  the  de- 
fendants might  have  had,  on  a  supposition 
that  the  demurrer  was  improperly  over- 
ruled, their  voluntarily  withdrawing  their 
plea,  setting"  aside  the  issue,  and  consent- 
ing to  a  writ  of  inquiry,  was  a  complete 
waiver  of  such  advantage,  if  any  they  had. 

It  appears  to  me  that  whenever  the  par- 
ties are  mentioned  throughout  the  record, 
after  the  common  order,  it  must  be  confined 
to  the  plaintiff  and  the  defendants  Guerrant 
and  William  Moss;  and,  when  the  defend- 
ants are  mentioned,  it  refers  exclusively  to 
them  also ;  as  none  of  the  other  defendants 
named   in   the  writ  and  declaration,  were 
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ever  in  Court;  and  therefore  no  judgment 
was,  or  could  have  been  rendered  ag-ainst 
either  of  them.  Notwithstanding  which, 
the  clerk,  misconceiving  the  judgment,  and 
mistaking  the  duties  of  his  office,  issued  a 
fieri  facias  against  the  estates  of  them  all ; 
part  of  which  has  been  levied  on  two 
negroes  of  the  estate  of  Francis  Moss,  on 
two  others  belonging  to  Peter  Guerrant,  and 
on  a  negro  man  belonging  to  William 
314  Moss.  A  forthcoming  *bond  was 
given  bj  Peter  Guerrant,  Francis 
Moss,  William  Moss,  and  John  Guerrant, 
their  security,  and  forfeited,  and  a  judgment 
on  motion,  that  the  plaintiff  have  execution 
against  the  three  obligors  first  named  in 
the  bond. 

It  seems  to  me  that  the  judgment  was 
properly  rendered  against  Peter  Guerrant 
and  William  Moss,  the  benefit  of  which  the 
plaintiff  is  not  to  lose  through  the  mistake 
or  misconduct  of  the  clerk. 

As  to  the  issuing  an  execution  against  the 
six  original  defendants,  taking  a  forthcom- 
ing bond,  &c.  they  must,  according  to  the 
decision  in  the  case  of  Lef twitch  &  Wife  v. 
Stovall,  &c.(a)  be  considered  merely  as 
ministerial  acts,  (unconnected  with  the 
judgment  which  is  alone  before  this  Court) 
and  cannot  be  regarded.  ^'Errors  of  this 
sort*'  (said  President  Pendleton,  in 
delivering  the  opinion  of  the  Court  in 
that  case)  **can  only  be  rectified  by  the 
Court  from  whence  the  execution  issued, 
subordinate  perhaps  to  the  control  of  this 
Court;  but  it  must. come  by  appeal  from  the 
opinion  of  that  Court,  given  upon  motion, 
and  cannot  be  taken  up  collaterally  upon 
an  appeal  from  the  original  judgment." 

The  supersedeas  was  quashed  as  to  Francis 
Moss,  Stephen  Moss,  John  Spiers,  and 
Richard  Davenport,  * 'against  whom  no 
judgment  hath  been  rendered  by  the  said 
District  Court,"  and  the  judgment  against 
William  Moss  and  Peter  Guerrant  affirmed. 


315      *Currie*i   Administrators  v.  The   Mu- 
tual Assurance  Society. 

November.  1800. 

I.  Osnersl  Assembly—Powers  ©f.— How  far  the  Gen- 
eral Assembly  has  power,  from  time  to  time,  to 
annul  or  alter  acts  of  incorporation. 

a  Mutnal  Assnrance  Society— nenben  Bound  by  Act 
of  Assembly.*— A  member  of  tbe  Mutual  Assurance 
Society  against  fire,  is  bound  by  an  act  of  Assem- 
bly varyinff  the  terms  of  the  original  act  of  incor- 
poration; sucb  actbelnsr  passed  at  tbe  instance  of 
a  legally  constituted  meeting  of  tbe  said  society; 
altbouifb  tbat  individual  member  was  not  present 
at  tbe  meeting-. 

3.  Corporstlons— Election  of  President.— Wbere  an 
act  of  incorporation  provides  that  there  shall  be 
** three  directors,  out  of  whom  a  president  shall  be 
chosen;"  it  is  sufficient  if  the  president  be  elected 
by  a  legally  constituted  meeting-,  and  at  the  same 
time  with  the  other  directors;  without  having 
been  previously  appointed  a  director. 

This  was  an  appeal  from  a  judgment  of 
the  District  Court  of  Petersburg,  rendered 
in  favour  of  the  Mutual  Assurance  Society, 
against  James  Currie,  for  291  dollars  and 
73  cents,  being  the  amount  of  a  quota  re- 
quired from  the  defendant,  (as  one  of  the 
persons    holding   buildings   in    a   town  in- 
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*MatuBl  Assurance  5ociety.— The  principal  case  is 
cited  with  approval  in  Statton  v.  Mutual  Assurance 
Society.  6  Rand.  87:  The  Mutual  Assurance  Society 
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sured  by  the  said  society,)  by  a  resolution 
adopted  on  the  25th  of  February,  1805,  at  a 
meeting  of  a  board  of  directors  of  the  said 
society;  which  resolution  calling  for  the 
quota,  was  signed  by  *'AI.  M'Rae,  Presi- 
dent M.  A.  S." 

By  the  principles  of  the  original  law  or- 
ganizing the  society,  passed  in  1794,  houses 
situated  in  the  country  and  in  towns  were 
mutually  assured :  every  member  of  the  so- 
ciety, whether  residing  in  town  or  ooontrj, 
became  insurer  for  every  other  member, 
and  the  property  insured  was  mntuallj 
pledged  to  make  good  the  losses,  happening 
accidentally  by  fire,  within  the  terms  of  the 
policy.  But  experience  having  evinced 
that  the  losses  happening  in  the  country 
bore  no  proportion  to  those  in  towns,  tbe 
legislature,  on  the  29th  of  January,  1805,  at 
the  instance  of  a  majority  of  the  members 
of  the  society  either  personally  present  or 
represented  by  members  of  the  General  As- 
sembly, (as  authorized  by  an  act  of  the  23d 
of  January,  1800, )  passed  another  act,  sepa- 
rating the  interests  and  risks  of  the  inhab- 
itants of  the  country,  from  those  of  the 
towns,  so  that  the  countryman  was  no  loncrer 
liable  for  losses  by  fire  occurring  in  towns, 
nor  the  townsman  for  losses  occurring  in 
the  country. 

Under  the  original  act  of  incorporation, 
tbe  society  were  authorized  to  adopt  rules 
and  regulations  for  their  government,  which 
they  were  at  liberty,  from  time  to  time,  to 
alter  and  amend,  (b)  In  pursuance  of  those 
powers,  a  regulation  was  adopted,  by  which 
the  business  of  the  society  was  to  be 
316  ^managed  by  a  president  and  fourteen 
directors ;  but  by  the  act  of  1805,  above 
mentioned,  ({  9,)  it  is  declared,  that  there 
**  shall  be  in  future  only  three  directors, 
out  of  whom  a  president  shall  be  chosen  ;'* 
provided  that  the  society  should  not  be  pre- 
vented from  '^appointing  more  than  three 
directors,  if  at  any  general  meeting  it 
should  be  adjudged  that  a  greater  number 
were  necessary  for  the  well  ordering  of 
their  aflFairs."(c)  Shortly  after  the  pas- 
sage of  this  law,  and  long  before  the  requi- 
sition in  question  was  made,  Alexander 
M'Rae  was  elected  president  of  the  board 
of  directors,  and  three  other  persons,  on  the 
same  day,  were  appointed  directors.  It  does 
not  appear  that  the  president  had  been  pre- 
viously chosen  one  of  the  directors,  out  of 
whom  he  was. to  be  taken  ;^  but  he  was  cer- 
tainly appointed  by  the  same  electoral  bodj 
by  whom  the  directors  were  chosen. 

After  the  election  of  the  president  and 
directors,  a  requisition,  signed  by  the 
president,  was  made,  calling  on  the  town 
members  for  half  a  quota,  but  not  on  the 
country  members.  Currie  resisted  the  pay- 
ment of  this  quota  on  two  grounds ;  Ist.  Be- 
cause the  requisition  on  which  it  was 
founded,  was  not  made  under  the  original 
charter,  but  under  a  subsequent  act,  which 
attempted  to  increase  his  risk  without  his 
consent;  and,  2dly.  Whether  that  subse- 
quent act  be,  or  be  not,  obligatory  on  him, 
the  president  of  the  board  of  directors  was 
not  chosen  out  of  the  directors,  according 
to  the  act  under  which  he  was  appointed: 
and,  consequently,  there  could   be  no  legal 


(b)  See  2  Rev.  Code.  Appendix,  No,  7,  p.  (75.)  (?6.) 

(c)  Ibid.  p.  (84)184, 


and  Currie  appealed  to  this  Court;  but, 
pending  the  appeal,  he  having  died,  it  was 
revived  in  the  name  of  his  administrators. 

George  K.  Taylor  and  Call,  for  the  ap- 
pellant, as  to  the  first  point,  argued,  that 
the  legislature  could  not  lawfully  increase 
Currie's  risk  without  his  consent. 

Although  the  original  act  of  incorpora- 
tion was,  in  form,  a  law,  yet  in  effect,  it 
was  a   mere   compact  or   agreement. 

317  It  *was  not  uniform  and  universal;  it 
did  not  compel  every  person  to  be- 
come insured ;  it  was  not  mandatory ;  but 
left  every  person  at  liberty  to  agree  to,  or 
reject  the  scheme.  [They  cited  1  Bl.  Com. 
44,  to  shew  the  definition  of  law.] 

A  charter  is  not  a  law,  but  a  compact  be- 
tween the  sovereign  authority  of  the  state, 
and  a  citizen.  In  England  though  the 
parliament  enacts  every  law ;  yet  it  grants 
no  charters.  These  are  granted  by  the 
king,  who  cannot  at  his  mere  pleasure  re- 
voke them ;  but  they  remain  unalterable  as 
fate,  unless  the  corporation  do  some  act, 
or  are  guilty  of  some  mission  which,  accord- 
ing to  established  rules  and  principles  of 
law,  produces  a  forfeiture.  And  then  it  is 
not  competent  for  the  king  (one  of  the  con- 
tracting parties)  to  determine  the  question, 
but  belongs  exclusively  to  the  tribunals  se- 
lected to  decide  all  other  controversies  re- 
specting contracts. 

If  it  be  insisted  that  the  legislature,  in 
this  case,  did  not  alter  the  contract, 
against,  but  with  the  consent  of  the  other 
party ;  it  may  be  answered,  that  the  proxies 
who  voted  for  this  change,  were  delegated 
to  give  effect  to  the  charter  as  it  was ;  and 
that  a  power  to  support  is  not  a  power  to 
destroy. 

No  notice  of  the  contemplated  change 
was  given  to  the  minority;  and,  even  if  it 
had,  the  act  of  the  majority  could  not  bind 
and  dissentient,  in  relation  to  a  change  in 
the  constitution.  The  members  of  the  so- 
ciety composed  one  corporate  body  for  the 
performance  of  acts  within  the  limits  of 
the  charter ;  but  beyond  those  limits  there 
could  be  no  corporate  act.  (a) 

It  is  a  universal  principle  in  the  law  of 
insurance,  that  to  change  the  nature  of  the 
risk  after  the  policy,  is  effected,  unless  with 
the  consent  of  the  insurers,  is  to  determine 
the  contract,  (b) 

The  terms  of  the  original  charter,  which 
authorized  the  society  to  '^conclude  upon 
such  rules  and  regulations  as  they  might 
judge  necessary,"  and  **to  alter  and  amend 
such  rules,"  did  not  give  them  authority  to 
change  the  constitution  itself.  They  only 
related  to  fixing  the  amount  of  the  quotas, 
and  to  the  general  conduct  of  the  so- 
ciety. 

318  *Though  this  judgment  was  founded 
on  a  call  for  a  quota,  which  tne  society 

uiight  always  rightfully  make,  yet  the  call 
is  not  on  the  whole  society  according  to  the 
original  charter,  but  on  a  part  only. 

The  act  of  1794  being  a  contract  between 
the  state  and  the  original  adventurers,  the 
obligation  of  such  contract   cannot   be  im- 


^  (a)  1  Domafs  Clyll  Law.  168:  2  Pothler  on  Obllsra- 
tlong,  66& 
(b)  Marshall  on  Insurance,  198. 


obligation  is  impaired,  when  the  legisl 
say  that  repartition  shall  be  made  am< 
part,  and  not  the  whole  of  the  membei 
was  prescribed  by  one  of  the  fundam 
rules  of  the  original  charter. 

2.  There  was  no  legal  president,  or 
of   directors;  consequently  there   cou: 
no  legal  call  of  a  quota. 

By  the  terms  of  the  act  of  January, 
there  were  to  be  **  three  directors,  o 
whom  the  president  shall  be  chosen, 
was  indispensably  necessary,  theri 
that  the  president,  at  the  time  of  his 
tion,  should  have  been  one  of  the  dire 
This  not  being  the  case  with  Mr.  M 
his  election  was  void. 

The  appointment  of  directors  was  bt 
step  towards  constituting  a  legal  t: 
for,  until  that  was  over,  it  was  unc< 
who  would  be  president,  or  who  dire 
During  the  interval  between  the  cho 
directors,  and  that  of  president,  the; 
incapable  of  action ;  for  they  could  n< 
their  own  energies  mature  their  char 
but  it  depended  upon  the  agency  of  t 
ciety  to  perfect  it,  by  the  appointmen 
president.  The  appointment  of  a  prei 
was  a  sine  qua  non  or  indispensabl 
uisite  to  complete  their  character 
give  them  capacity  to  act ;  and,  unti 
was  done,  every  attempt  to  form  a  bo 
do  any  corporate  act  was  a  usurpatioi 
the  proceeding  void.  It  is  like  the  c 
a  lease  made  by  a  person  appointed  bis 
a  diocese,  who  was  never  ordained  oi 
secrated.  For  want  of  his  ceremo 
is  no  bishop  at  all,  and  the  lease 
though  confirmed  by  the  dean  and 
ter.(c) 

A  corporation,    during    the    vacat 
its     head,-    can  do     no    act    but    a 

one.  (d) 
319         *The  directors  were  not  ofl&c 
facto,  whose  acts  in  certain  cast 
be  valid ;  but  usurpers. 

An  officer  de  facto  is  confined  to 
terial  or  judicial  acts,  mere  matt 
office,  which  he  is  compellable  to  pe 
or  in  which  a  stranger  is  concerne 
had  a  right  to,  or  paid  a  considcrati 
He  cannot  exercise  his  will,  or  do  a 
islative  act.  The  acts  which  an  off 
facto  may  do,  must  be  such  as  ar 
lutely  necessary  for  the  preservatior 
society ;  such  as  are  expedient  to  ] 
its  final  dissolution :  and  not  such  a 
tribute  to  its  convenience  only.(e) 

The  necessity  of  the  call,  in  this 
not  proved.  It  was  therefore  an  a 
power  to  make  it,  which  the  Court  ^ 
enforce.  Nor  was  it  necessary  for  tl 
ervation  of  the  society;  for  that 
have  existed  without  it,  till  the  next 
meeting. 

Mr.  Hay,  who  began  the  reply  to 
gument  of  the  appellants'  coui 
marked,  that  the  record  present 
questions,  both  of  which  he  co 
might  be  answered  in  the  negative. 

The  first  question,  said  he,  is  thii 


(c)  Bro.  Leases.  68;  8  Bac.  Abr.  807. 
(a)  Co.  Lit  264;  1  Bl.  Com.  478;  6  Vln.  270. 
(e)  Cro.  Jac.  664,  Obriaa  v.  Knlvan,  Audi 
King  y.  Lisle,  2  Bac.  Abr.  20. 
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the  failure  of  the  society  to  make  Mr. 
M'Rae,  bj  a  formal  election,  a  director,  be- 
fore they  elected  him  preaideot,  invalidate 
the  requisition  for  a  half  quota,  made  on 
the  25th  February,  1805." 

The  second  is:  **Was  the  requisition 
which  was  made  on  the  owners  of  town 
property  only,  void  on  that  account?" 

The  solution  of  the  first  question,  he 
said,  depends  on  the  act  of  29th  January, 
1805.  This  act  declares,  "that  in  future 
there  shall  be  only  three  directors  out  of 
whom  a  president  shall  be  chosen." 

I  admit  that  Mr.  M'Rae,  was  chosen  pres- 
ident without  the  formality  of  being  pre- 
viously chosen  a  director.  On  the  part  of 
the  appellant  it  is  conceded,  that  in  every 
other  respect  the  election  was  regular 

320  and  legal,  but  it   is  contended  *that, 
as  Mr.  M'Rae  was  not  first  chosen  di- 
rector, and  then  president,  the  election  was 
substantially  defective. 

The  difference  between  the  course  actually 
pursued  and  that  presented  by  the  letter  of 
the  law,  is  a  difference  in  form  only.  If 
this  position  is  correct,  the  inference  that 
the  election  was  valid,  it  is  presumed,  will 
not  be  controverted. 

Before  we  proceed  to  establish  this  posi- 
tion, it  is  proper  to  explain  what  is  meant 
by  the  terms,  ''an  election  substantially 
defective,"  and  '*an  election  defective  in 
form  only." 

If  the  law  had  required  that  a  director 
should  be  a  citizen,  or  one  of  the  insured, 
and  the  society  had  elected  an  alien,  or  one 
not  insured,  the  election  would  have  been 
substantially  defective,  because  the  act  of 
making  an  alien  or  a  stranger  to  the  insti- 
tution a  director,  would  not  have  made  the 
former  a  citizen,  nor  have  made  the  latter 
a  party  insured.  But  where  the  law,  as  in 
this  case  prescribes,  that  '^a  president  shall 
be  chosen  out  of  three  directors,"  the  act  of 
choosing  a  president  makes  the  man  chosen 
a  director,  and  gives  the  qualification  re- 
quired. 

To  illustrate  this  idea,  let  us  suppose  that 
the  law  had  been  literally  obeyed.  There 
would  have  been  then  four  elections;  three 
of  directors,  and  a  fourth  of  a  president 
chosen  **out"  of  the  directors.  But,  ac- 
cording to  the  course  pursued,  there  were 
three  elections  only ;  one  of  a  president,  eo 
nomine,  and  then  two  of  directors.  It  is 
obvious  that  the  result  is  precisely  the 
same.  The  effect  contemplated  by  the  law 
is  attained.  A  president  and  two  directors 
are  appointed.  This  is  precisely  what  was 
intended.  The  society  did  the  act  pre- 
scribed. They  went  to  the  place,  indicated 
by  the  law,  and  erred,  if  they  did  err,  only 
in  taking  a  shorter  road  than  that  which 
appeared  to  have  been  marked  out  for  them. 
The  defect,  then,  if  there  be  one,  is  in  the 
manner,  in  the  form  of  the  proceeding,  and 
not  in  the  result  of  that  proceeding. 

Would  it  not  be  preposterous,  Mr.  Hay 
asked,  to  suspend  or  to  embarrass  the  pro- 
ceedings of  an  institution  so  important  to 
the  community,    because  the  society, 

321  in  occupying  the  Aground    allotted  to 
them    by  law,  had   advanced  to  it  by 

taking  three  steps  instead  of  four. 
The  law  says,  ''there   shall   be   three  di- 


rectors, out  of  whom  a  president  shall  be 
chosen." 

It  is  obvious  that  the  president  was  to  be 
a  director;  and  it  is  equally  clear,  that 
the  president  was  to  be  the  principal  di- 
rector, and  nothing  more. 

Now  let  us  suppose  that  the  law  had  said, 
''three  directors,  out  of  whom  a  principal 
director  shall  be  chosen ;"  would  not  the 
appointment  of  a  principal  director,  and 
then  of  two  other  directors,  have  been  a 
rational  and  substantial  compliance  with 
this  requisition?  If  it  would,  the  election 
in  the  present  case  is  good ;  for,  whether 
the  head  of  the  institution  is  called  presi- 
dent, or  principal  director,  must  be  re- 
garded as  a  circumstance  totally  immaterial. 

In  the  performance  even  of  covenants, 
the  law  regards  substance  only.  If  A. 
binds  himself  by  an  obligation  to  B.  to  ex- 
ecute a  deed  for  conveying  an  estate  in  land 
to  him,  for  such  uses  as  he  should  indicate, 
by  writing  under  seal;  B.  by  such  writing, 
declares  that  the  conveyance  shall  be  made 
to  him,  to  the  use  of  C.  in  fee-simple,  and 
A.  instead  of  conveying  to  B.  to  the  use  of 
C.  conveys  to  C.  immediately,  and  in  the 
first  instance,  the  contract  would  be  even 
at  law  substantially  performed.  The  rea- 
son is  obvious.  The  thing  required  to  be 
done  would  have  been  done.  If  the  convey- 
ance had  been  made  to  B.  to  the  use  of  C. 
the  statute  would  have  executed  the  use, 
and  C.  would  have  been  seised  in  fee.  A. 
therefore  in  conveying  to  C.  directly,  per- 
formed the  act  really  intended  by  the  con- 
tract, and  the  only  difference  is,  that  the 
estate  passed  from  A.  to  C.  in  a  straight 
line,  and  did  not  pass  circuitonsly 
through  B. 

But  even  if  I  am  wrong  in  my  construction 
of  the  act  of  29th  January,  1805,  the  resolu- 
tion adopted  by  the  society,  on  the  very 
next  day,  is  sufficient  to  justify  this  elec- 
tion, even  in  the  opinion  of  the  most  zeal- 
ous advocate  for  form.  This  resolution 
declares,  that  "there  shall  be  three  directors 
and  a  president."  The  words  in  the 
322  law,  directing  *the  appointment  of  a 
president,  "out  of  three  directors," 
are  not  inserted.  If  the  question  then  de- 
pends on  the  resolution,  the  ground  of  the 
objection  here  examined  is  placed  entirely 
out  of  view. 

But  it  may  be  objected,  that  though  the 
general  meeting  might,  under  the  24tb  sec- 
tion of  the  act  of  1805,  increase  the  number 
of  directors,  they  were  still  bound  to  elect 
a  president  out  of  the  directors. 

This  objection  is  easily  repelled.  By  the 
original  law  of  incorporation,  (of  Decem- 
ber, 1794, )  the  society  were  not  directed  to 
appoint  either  a  president  or  directors. 
They  were  empowered  to  appoint  as  many 
agents  as  they  thought  the  business  of  the 
institution  required,  and  to  name  them  as 
they  pleased.  The  power  thus  given  they 
exercised.  They  first  appointed  fifteen 
agents,  calling  one  of  them  president,  and 
the  other  fourteen  directors,  and  after 
some  time,  authorized  the  president  and 
four  directors  to  constitute  a  board  for  con- 
ducting the  business  of  the  society. 

The  resolution  of  the  30th  January,  1805, 
is  manifestly  in  conformity  to  the  law  of 
1794,    and    the  practice   under   it;  and   the 


unless  the  law  of  December,  1794,  is  quoad 
hoc  repealed  by  the  act  of  the  29th  Jan- 
uary, 1805. 

But  the  appellants  themselves  say,  that 
the  law  of  1794  was  not  repealed ;  they  con- 
tend, that  it  could  not  be  repealed.  It  is 
not,  say  they,  a  law,  but  a  contract,  and 
therefore  beyond  the  reach  of  legislative 
control.  If,  then,  the  law  of  1794  is  not  re- 
pealed, and  the  election  is  made  in  con- 
formity to  one  of  its  provisions,  this  part 
of  the  subject  is  disposed  of.  But  I  will  not 
avail  myself  of  this  argfument  intended  by 
the  appellants'  counsel  for  a  very  different 
topic,  and  I  will  shew  that  the  act  '^f  1794 
was  not  repealed. 

By  this  act,  the  power  of  appointing 
officers,  and  of  regulating  elections,  is 
given  to  the  society.  The  24th  section  of 
the  act  of  1805,  shews  that  this  power  was 
not  meant  to  be  taken  away.  A  president 
and  two  directors,  it  is  true,  are 
323  ^mentioned,  and  their  appointment  is 
prescribed;  but  it  is  expressly  de- 
clared that  nothing  therein  contained,  shall 
be  construed  so  as  to  prevent  the  society 
from  increasing  the  number  of  directors, 
whenever  they  might  think  it  expedient  to 
do  so.  The  fair  inference  seems  to  be,  that 
the  legislature  wished  only  to  make  an 
experiment  with  three  agents  or  managers, 
leaving  it  however  in  the  power  of  the  so- 
ciety to  act  as  heretofore,  if  the  experiment 
did  not  answer  the  design. 

The  argument  is  rendered  more  forcible 
by  this  fact,  which,  though  not  stated  in 
the  record,  n^ay  be  relied  on,  because  it  is 
authenticated  by  the  history  of  the  Mutual 
Assurance  Society,  as  it  is  exhibited  in  our 
laws.  The  law  was  passed  on  the  29th 
January,  1805.  On  the  next  day  the  reso- 
lution was  adopted.  By  whom?  the  very 
men,  who  had  on  the  preceding  day  passed 
the  law.  This  is  the  fact  to  which  I  allude. 
The  members  of  the  General  Assembly  are, 
ex  officio,  the  representatives  of  the  unrep- 
resented subscribers  in  their  respective 
Counties.  When,  therefore,  on  the  30th 
January,  1805,  they  passed  a  resolution,  in 
exact  conformity  to  the  constitution,  as 
exhibited  in  the  law  of  December,  1794,  it  is 
hardly  to  be  supposed  that  they  considered 
this  very  law  as  repealed  by  the  act  of  the 
preceding  day. 

This  contemporaneous  exposition  has 
been  always  highly  regarded  in  this 
country.  A  very  btriking  instance  is  fur- 
nished by  the  construction  put  on  the  14th 
section  of  our  state  constitution ;  a  construc- 
tion to  which  it  is  manifest  the  words  of 
that  section  reluctantly  submit,  but  to 
which  they  have  been  forced  to  yield,  be- 
cause it  was  fixed  upon  them  by  the  per- 
sons who  had  framed  the  constitution. 

The  14th  section  alluded  to,  says,  that 
'*the  two  houses  of  Assembly  shall,  by 
joint  ballot  appoint  Judges  of  the  Supreme 
Court  of  Appeals,  and  General  Court, 
Judges  in  Chancery,  Judges  of  Admiralty, 
Secretary,  and  the  Attorney-General,  to  be 
commissioned  by  the  Governor,  and  con- 
tinue in  office  during  good  behaviour.  In 
case     of     death,     incapacity,      or     resig- 
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appoint  persons  to  succeed  in  office, 
to  be  approved  or  displaced  by  both 
houses." 

The  first  sentence  of  the  paragraph  pro- 
vides for  the  immediate  appointment  of  the 
Judges.  The  old  government  being  dis- 
solved, there  was  of  course  an  end  to  the 
judiciary  establishment,  which  formed  a 
part  of  it.  The  next  sentence  of  the  sec- 
tion provides,  that  in  case  of  death,  inca- 
pacity, or  resignation,  the  Governor,  with 
the  advice  of  Council,  shall  appoint  per- 
sons to  succeed  in  office,  to  be  approved  or 
displaced  by  both  houses.  The  plain  mean- 
ing of  this  sentence  unquestionably  is, 
that  although  the  first  appointments,  from 
the  pressure  of  the  times,  were  made  by 
the  Assembly,  vacancies  were  to  be  filled 
by  the  Governor,  with  the  advice  of  the 
Council,  by  the  appointment  of  persons 
who  were  to  be  approved  or  displaced  by 
the  Assembly.  The  power  of  approving  or 
rejecting  persons  appointed  by  the  execu- 
tive is  the  only  power  given  to  the  Assem- 
bly ;  yet  the  uniform  practice  of  the  legisla- 
ture, unquestioned  by  the  executive,  has 
been  to  disregard  the  appointments  made 
by  the  executive,  and  to  appoint,  whenever 
they  thought  proper,  persons  nominated  by 
themselves  alone,  without  giving  any  vote 
for  displacing  the  officer  appointed  by  the 
executive,  or  waiting  for  any  farther  or 
other  appointment  by  that  body.  This,  I 
conceive,  to  be  an  erroneous  exposition  of 
the  constitution;  but  it  was  adopted  by 
those  who  made  the  constitution  itself,  and 
may  now  be  regarded  as  completely  in- 
grafted in  it. 

There  is  a  principle,  or  rather  rule  laid 
down  in  the  British  adjudications,  on  the 
subject  of  corporation  elections,  which 
merits  the  attention  of  the  Court.  It  is 
said  that  the  acceptance  of  a  new  charter 
does  not  abolish  the  right  of  election  under 
the  first.  (See  26  Vin.  344,  Burr.  1656, 
1661.)  If  this  position  be  law,  its  applica- 
tion to  the  present  case  is  obvious,  and  its 
effect  decisive. 

It  is  also  laid  down  to  be  law,  that  an 
election  under  a  by-law  is  good,  although 
the  charter  of  incorporation  may  prescribe 
a  mode  of  election  different  from  that 
325  directed  in  *the  former.  I  confess 
that  this  doctrine  does  not  seem  to 
me  to  be  perfectly  compatible  with  some  of 
those  principles  under  the  influence  of 
which  so  many  charters  were  once  forfeited, 
and  so  many  corporations  declared  to  be 
dissolved.  But  the  Court,  by  referring  to 
1  Stra.  314,  and  2  Kyd  on  Corporations,  p. 
200,  will  find  the  doctrine  which  I  have 
stated.  If  this  doctrine  be  correct,  its  ap- 
plication also  must  be  obvious  to  the 
Court. 

I  will  take  leave  here  to  remark,  that  the 
principle  contended  for  by  the  appellants' 
counsel  goes  farther  than  they  have  chosen 
to  acknowledge.  They  object,  it  is  true,  to 
the  requisition  only.  They  have  no  occa- 
sion to  go  farther,  and  they  keep  out  of 
sight,  as  far  as  they  can,  the  inference 
which  must  follow  the  admission  of  their 
objection.  If  the  requisition  is  not  availa- 
ble,   because   the   election    ^^^    irregnlar. 
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every  other  requisition,  every  other  act  of 
the  president  and  directors  chosen  on  the 
30th  January,  1805,  is  equally  ineffectual 
and  void.  In  fact  the  corporation  is  dis- 
solved.    See  1  Black.  Com.  485. 

Thus,  if  the  argument  be  correct,  those 
who  contend  that  a  contract  is  sacred  and 
cannot  be  touched  by  the  legislature,  are 
advocating  a  principle  which  destroys,  at 
one  **fell  swoop,"  every  contract  made  be- 
tween the  society  and  its  members. 

This  doctrine  of  dissolving  corporations, 
in  consequence  of  misconduct  in  their 
officers,  to  whatever  extent  it  may  have  been 
carried  in  England,  is  not  admissible  here. 
The  position  countenanced  in  many  deci- 
sions, is,  that  if  a  corporation  refuse  or 
neglect  to  appoint  such  officers,  as  they  are 
directed  by  their  charter  to  choose,  on  the 
day  prescribed,  the  corporation  is  dissolved. 
This  is  not  applicable  to  the  case,  to  the 
institution,  or  to  this  country. 

In  the  present  case  there  was  neither  re- 
fusal nor  neglect.  The  corporation,  cer- 
tainly intended  to  comply  with  their  charter. 
Their  failure,  if  any  failure  occurred,  was 
certainly  unintentional.  If  the  members 
composing  a  corporate  body,  peremptorily 
refuse  or  wilfully  neglect  to  appoint  their 
officers,  at  the  time  prescribed,  their 
326  conduct  may  perhaps,  *with  some 
appearance  of  propriety,  be  regarded 
as  a  voluntary  surrender  of  their  charter. 
But  where  there  is  only  a  mistake,  the 
principle  does  not  apply  even  in  England. 
It  is  there  uniformly  admitted,  that  a  mayor 
de  facto,  is  competent  to  the  performance 
of  every  official  act.  The  person  in  office  is 
presumed  to  be  duly  elected  until  he  is  ac- 
tually ousted  by  a  judgment  in  an  informa- 
tion. 12  Mod.  Rep.  253 ;  6  Vin.  2%.  So  far 
has  this  principle  been  carried,  that  where 
there  was  a  verdict  and  a  rule  for  entering 
up  judgment  against  a  mayor  de  facto, 
which  rule  would  be  absolute  in  four  days, 
the  Court  refused  to  award  a  mandamus  di- 
recting the  corporation  to  proceed  to  the 
election  of  a  mayor,  the  office  not  being 
considered  as  vacant  until  the  judgment  of 
ouster  was  actually  pronounced.  3  Burr. 
Rep.  1386. 

A  rule  tending  to  destroy,  or  even  to  sus- 
pend for  a  time,  so  important  an  institution 
ought  not  to  be  extended  farther  than  the 
obvious  import  of  the  terms  in  which  it  is 
expressed  plainly  requires.  The  failure 
spoken  of  in  the  books,  is  a  failure  as  to 
time:  the  failure  here  charged,  relates  to 
manner  only.  It  is  not  said  that  a  presi- 
dent was  not  appointed  until  it  was  too  late. 
It  is  objected  only,  that  he  was  appointed 
without  having  been  previously  chosen  a  di- 
rector. The  distinction  between  a  deviation 
from  the  law,  as  to  time,  and  a  deviation 
as  to  the  manner  of  an  appointment  is  ob- 
vious. If  the  chief  officer  of  a  corporation 
is  not  appointed  when  his  predecessor  goes 
out  of  office,  the  corporation  may,  with 
some  plausibility,  be  said  to  be  necessarily 
extinct.  There  certainly  is  a  moment  at 
which  it  cannot  perform  its  functions ;  and 
the  English  books  say,  that  its  capacity 
cannot  be  revived.  A  new  charter  is  the 
only  remedy.  But  where  the  election  is 
made,    where    the   officer  is  appointed,  no 


such  disability  ensues,  and  therefore  no 
such  effect  ought  to  be  produced. 

This  high  prerogative  doctrine,  which  has 
been  abolished  even  in  England,  by  ex- 
press statute,  has  no  sort  of  analogy  to  the 
political  institutions  of  this  country ;  and 
therefore  ought  not  to  be  regarded.  The 
convenience  and  welfare  of  many  ought  not 
to  be  suffered  to  depend  upon  the  in- 

327  tegrity  or  ^attention  of  a  few,  unless 
that   dependence   necessarily    results 

from  the  nature  of  the  institution  in  ques- 
tion. The  welfare  of  the  people  of  Virginia 
must  necessarily,  in  a  great  measure,  de- 
pend on  the  patriotism  and  wisdom  of  their 
representatives ;  but  it  would  be  absurd  that 
the  police  of  a  populous  city,  should  be  sus- 
pended or  destroyed,  because  an  appoint- 
ment which  ought  to  have  been  made  on 
Monday  was  made  on  Tuesday,  or  because  an 
election  which  ought  to  have  been  finished 
by  one  o*clock,  was  not  concluded  until  two. 
The  mischief  would  be  incalculable.  The 
debts  due  to  and  from  the  corporation  would 
be  extinguished,  and  its  property  acquired 
at  a  great  expense,  for  schools,  work-houses, 
Ac.  would  revert  to  the  original  proprietors. 
Such  a  doctrine  grew  up  and  flourished  in 
the  time  of  Charles  II.  but  it  was  found  to 
'be  too  rank  in  Great  Britain,  and  was 
.therefore  cut  up  by  the  roots.  It  would  be 
folly  to  transplant  it  here. 

This  doctrine,  even  if  generally  admitted, 
ought  to  be  excluded  from  this  particular 
case.  The  Mutual  Assurance  Society  un- 
questionably constitute  a  corporate  body; 
but  it  is  a  corporation  of  a  peculiar  kind. 
The  society  is  formed  for  the  express  and 
sole  purpose  of  making  contracts  both  gen- 
eral and  permanent.  The  above  doctrine, 
therefore,  even  if  applied  to  corporations, 
whose  powers  are  confined  to  their  own 
local  business  and  affairs,  is  not  applicable 
to  one,  whose  transactions  are  coextensive 
with  the  state,  and  whose  existence  must 
necessarily  be  of  same  duration  with  their 
contracts.  Strange,  indeed,  would  it  be, 
that  the  society  should  avail  itself  of  its 
own  neglect  to  extinguish  its  own  contracts. 

But  if  M*Rae  was  not  duly  elected,  he 
was  not  a  usurper.  He  was  at  least  a  pres- 
ident de  facto.  A  usurper  is  a  mere  in- 
truder; one  who  exercises  the  functions  of 
an  officer  without  any  pretence  of  right, 
without  even  the  form  of  an  election.  An 
officer  de  facto  is  one  who  has  been  in  fact 
appointed,  but  in  whose  election  there  is 
some  irregularity  or  defect,  which  being 
proved  in  an  information  in  the  nature  of 
a  quo  warranto,  would  justify  a  judgment 
of  ouster  against  him.  2  Stra.  1091 ;  1  Kyd 
on  Corp.  451. 

328  *Now  the  acts  of  an  officer,  of  a 
mayor  de  facto,  are  good.  A  prosecu- 
tion against  him  makes  no  difference.  Un- 
til judgment  of  ouster  is  pronounced,  bis 
acts  are  valid,  and  his  right  to  the  office 
cannot  be  questioned  except  in  a  regular 
prosecution  against  himself.  16  Vin.  113; 
4  Com.  Dig.  153;  1  Kyd,  312. 

The  policy  of  this  doctrine  is  obvious, 
and  its  influence  is  general.  In  some  cases 
it  is  admitted  by  the  common  law,  and  in 
some  it  has  been  expressly  adopted  by  stat- 
ute. At  common  law  the  acts  of  an  ad- 
ministrator  improperly    appointed,    of   an 
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a.dmini8trator  de  facto  are  good.  3  Bac. 
Abr.  51.  And  by  statute,  (see  Virg.  Laws, 
1  Rev.  Code,  p.  58,  |  5, )  the  same  principle 
is  expressly  adopted  as  to  clerks,  sheriffs 
«nd  magistrates. 

Mr.  Hay  then  proceeded  to  the  examina- 
tion of  the  second  question,  and  contended 
that  the  requisition  of  the  half  quota, 
though  confined  to  the  town  subscribers 
only,  was  not  for  that  reason  void. 

The  counsel  for  the  appellants  contend, 
aaid  Mr.  Hay,  that  the  legislative-  act 
which  incorporates  the  Mutual  Assurance 
Society,  is  not  a  law,  but  a  charter,  and 
that  a  charter  is  a  contract  between  the 
sovereign  or  state  and  the  grantees  of  the 
charter,  unchangeable  but  by  mutual  con- 
sent. 

Having  stated  these  premises,  the  appel- 
lants' counsel  very  logically  proceed  to  the 
conclusion,  that  the  act  of  1805,  which  sep- 
arated the  town  from  the  country,  is  repug- 
nant to  the  taw  or  charter  of  1794,  under 
which  all  the  subscribers  wherever  situated, 
in  town  or  country,  entered  into  a  contract 
of  mutual  assurance. 

They  further  contend,  that  the  act  of 
1805,  under  which  the  requisition  was  made 
is  void,  because  it  changes  the  contracts 
made  under  the  law  of  1794,  and  because 
by  the  constitution  of  the  United  States, 
no  state  can  pass  any  law  impairing  the 
obligation  of  contracts. 

This  is  the  substance  of  the  arguments 
for  the  appellants  fairly  stated.  To  both 
of  these  arguments  one  remark  is  applica- 
ble. The  act  of  1794  is  called  a  char- 
329  ter;  but  the  act  *of  1805  is  called  a 
law.  This  difference  in  the  denomi- 
nation of  the  two  legislative  acta,  which 
seems  to  be  made  without  any  design,  is  a 
stroke  of  great  policy.  If  words  are  prop- 
erly called  things,  names,  especially  in 
legal  science,  may  with  still  greater  pro- 
priety be  called  so.  This  truth  is  exempli- 
fied in  this  case.  By  calling  the  first  act  a 
charter,  and  the  second  a  law,  the  coun- 
sel for  the  appellants  thought  that  they  se- 
cured to  themselves  the  power  of  declaiming 
against  a  violation  by  law  of  chartered 
rights.  But  it  is  too  clear  to  be  disputed, 
that  if  the  act  of  1794  be  a  charter,  and  I 
conclude  that  it  is,  the  act  of  1805  is  a 
charter  also,  by  which  the  first  is  amended ; 
and  what  is  more,  amended  at  the  prayer 
and  application  of  the  incorporated  body. 
How  much  is  the  force  of  these  arguments 
already  diminished  by  thus  calling  the  acts 
of  the  legislature  by  the  names  which  really 
belong  to  them? 

But  we  will  examine  separately  the  two 
arguments  just  stated.  The  first  assumes 
a  point,  which  cannot  be  conceded.  A  char- 
ter is  not  a  compact  between  the  state  and 
the  grantee  of  the  charter.  On  the  part  of 
the  state  there  is  no  contract  express  or  im- 
plied. The  state  is  not  bound  either  to 
give  to,  or  to  receive,  to  do,  or  to  abstain 
from  doing,  any  thing.  On  the  part  of  the 
society,  there  is  no  obligation  to  the  state. 
On  what  ground,  then,  can  it  be  said  that 
there  is  a  contract,  when  neither  of 
the  parties  enter  into  any  sort  of  obliga- 
tion. The  idea  is  absurd.  The  real  char- 
acter of  the  act  of  1749,  is  this;  it  is 
in    truth    a    charter     of     incorporation;  a 


grant  of  cf'rtain  rights  for  the  benefit 
of  the  grantees  only;  a  law  authoriz- 
ing certain  persons  to  become  insn^'ers 
for  each  other,  and  to  adopt  measures  ade- 
quate to  the  accomplishment  of  their  plan. 
The  propriety  of  this  definition,  or  rather 
description  of  the  act  of  1794,  cannot  be 
controverted.  It  is  collected  from  the  law 
itself.  How  far  this  charter,  or  any  other, 
lies  at  the  direction  of  the  legislature,  I 
will  not  stop  .to  inquire.  But  it  is  manifest 
that  the  question,  is  essentially  different 
from  that  which  relates  to  the  control  of 
a    legislature     over     its     contracts. 

330  *Here  there  was  no  contract;  but  a 
grant  only.  Over  grants  the  legisla- 
ture have  exercised  a  control.  The  Court 
will  remember  the  case  of  the  lower  James 
River  Company.  They  were  regularly 
incorporated;  but  the  legislature  had 
been  deceived  or  were  mistaken  in  a 
very  important  point;  and,  according 
to  the  charter,  as  it  stood,  the  com- 
pany, who  were  to  be  indemnified  by 
a  toll  for  deepening  the  river,  would 
have  received  toll  for  vessels  to  which 
Rocketts  was  accessible  without  the  aid  of 
the  company.  On  proof  of  this  fact,  the 
legislature,  without  ceremony,  repealed  the 
law  as  far  as  the  mischief  extended,  by  ex- 
empting from  toll  many  whom  the  charter 
bound  to  pay  it.  The  propriety  of  this  in- 
terference was  never  questioned,  at  leas^  in 
Court,  although  the  company  had  incurred 
considerable  expense,  and  large  quotas  had 
been  paid  by  the  subscribers.  The  money 
paid  was  sunk,  and  in  fact  the  scheme 
abandoned,  by  general  consent.  The  ques- 
tion was  decided  in  favour  of  the  last  law, 
by  the  deliberate  judgment  of  impartial 
men.  The  subject  was  very  generally, 
though  calmly  discussed ;  and  the  company 
were,  I  believe,  at  length  convinced,  that 
their  chartered  rights  were  not  quite  so 
good,  as  the  natural  rights  on  which  their 
charter  had  encroached.  Nothing  but 
this  conviction  could  have  prevented  a  legal 
investigation  and  decision.  The  society 
was  composed  of  men  who  had  wealth  and 
influence,  and  many  of  them,  at  least, 
had  no  sort  of  objection  to  a  prosecution, 
which  afforded  a  reasonable  hope  of  procur- 
ing a  judicial  condemnation  of  a  legisla- 
tive act.  I  mention  this  case  to  shew  not 
only  the  opinion  of  the  legislature,  but  the 
general  opinion  of  the  people. 

But  it  is  not  necessary  for  me  to  contend 
that  the  legislature  possess  the  power  and 
control  which  they  exercised  in  this  in- 
stance. The  case  covers  more  ground  than 
my  present  argument  requires.  The  propo- 
sition for  which  I  contend  is  simply  this ; 
'  *that  where  the  legislature  grant  a  charter 
to  an  incorporated  body,  that  charter  may 
be  altered  by  the  legislature  at  the  prayer 
of  the  corporation  itself.*'  Admit,  for  a 
moment,  that  the  charter  was  a  com- 

331  pact,  the  ^proposition  remains  equally 
true.     The  parties  that  is,    the    stale 

and  the  corporation,  had  a  right  to  alter  it 
by  mutual  consent.  That  consent  was 
given.  The  society  in  their  memorial 
suggested  the  identical  alterations  estab- 
lished by  the  law  of  1805. 

But  it  is  objected  that  the  corporation  did 
not  unanimously  propose  these  alterations. 
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and  that  every  member  of  the  society,  like 
the  members  of  a  Polish  diet,  had  a  veto 
on  the  proceeding's. 

In  the  first  place,  it  mav  be  answered, 
that  in  the  memorial  no  notice  is  taken  of 
any  exception  or  dissent ;  nor  does  the  fact 
of  dissent  on  the  part  of  any  member  ap- 
pear in  any  part  of  this  record.  The  Court 
cannot  presume  such  in  fact. 

Secondly ;  It  is  not  probable  that  any  ob- 
jection was  made.  It  would  have  been  scan- 
dalous to  have  made  it.  The  losses  in  the 
town  were  so  much  heavier  than  the  losses 
in  the  country,  in  proportion  to  the  sums 
insured  in  each,  that  it  was  palpably  unjust 
to  continue  the  union  longer.  The  proposi- 
tion was  as  clear  as  arithmetic  could  make 
it. 

But,  in  the  third  place,  admitting  the  fact 
alleged  to  be  true,  it  is  unimportant.  A 
majority  proposed  the  change,  and  a  ma- 
jority had  a  right  to  bind  the  rest.  This 
prvrposition  is  very  fully  supported  by  3  Bac. 
Abr.  16,  and  Kyd  on  Corp.  401. 

It  may  be  said,  however,  that  a  majority 
may  bind  the  minority  only  in  cases  aris- 
ing under  the  charter  as  it  stands,  and  not 
in  a  measure  which  afiPects  the  charter  itself. 
This  certainly  would  be  a  very  rigorous 
and  unreasonable  doctrine.  A  change  ap- 
proved by  ninety-nine,  is  not  to  be  adopted 
because  it  is  opposed  by  the  caprice  of  one ! 

It  is  not  only  unreasonable  in  itself,  but 
unfounded  in  law.  The  argument  is  obvi- 
ous. A  corporation  may  be  dissolved  by  a 
surrender  of  its  charter.  For  instance,  the 
mayor,  aldermen  and  corporation  of  a  city 
may  surrender  their  charter  to  the  govern- 
ment, and  the  people  will  be  bound  by  its 
acceptance.  Now  if  a  corporate  body 
332  can  *make  a  surrender  for  all  the 
inhabitants  of  a  city,  surely  a  major- 
ity of  the  corporation  may  consent  to  an 
amendment. 

From  this  doctrine,  what  inconvenience 
can  result?  There  is  no  room  for  declama- 
tion here.  By  this  doctrine  chartered  rights 
are  not  laid  at  the  feet  of  legislative  des- 
potism. If  no  alteration  is  made,  but  at 
the  instance  of  a  majority  of  grantees, 
chartered  rights  are  safe.  It  is  idle  and 
visionary  to  suppose  that  the  grantees  will 
conspire  against  themselves. 

The  answer  to  the  second  argument  Is 
equally  obvious  and  conclusive. 

The  objection  is,  that  the  act  of  1805  is 
void  according  to  the  Constitution  of  the 
United  States,  because  it  impairs  the  mu- 
tuality of  the  contract  between  the  various 
persons  insured. 

If  it  can  be  proved  that  the  change  which 
was  made,  I  mean  the  separation  of  the 
town  from  the  country,  might  have  been 
effected  if  this  law  had  never  been  made, 
the  objection  founded  on  the  constitution, 
must  be  considered  as  unavailing. 

At  common  law  the  power  of  making  by- 
laws is  an  essential  ingredient  in  every 
incorporated  association.  1  Bl.  Com.  476; 
2  Kyd,  100.  This  corporation,  therefore, 
if  there  be  nothing  in  the  original  charter 
which  prohibits  it,  had  a  right  to  alter  the 
rate  of  insurance,  if  it  bore  unequally  on 
the  members  of  the  society,  or  to  adopt  any 
other  measure  calculated  to  produce  the 
same  effect.     The  society,   instead  of  alter- 


ing the  rate  of  insurance,  struck  at  the 
root  of  the  evil,  and  without  making  cal- 
culations, which  however  correct  then, 
might  not  afterwards  apply  to  a  different 
state  of  things,  separated  the  Interests  of 
the  two   great  classes  of  the  insured. 

The  act  of  1794  contains  no  such  pxx>hibi- 
tion.  On  the  contrary,  they  are  clearly 
authorized  to  act  according  to  their  own 
discretion.  By  the  2d  and  4th  section  of  the 
act  of  1794,  the  subscribers  are  empow- 
ered to  examine  the  system  delineated  in  the 
law,  to  establish  such  rules  and  regnla- 

333  tions  *as  they  might  deem  expedient, 
and  to  alter  them  at  pleasure.     By   a 

fair  construction  of  these  sections,  the 
society  were  authorized  to  do  that  which 
has  been  since  done,  and  the  doing  of  which 
gives  rise  to  the  present  controversy:  and 
there  can  be  no  doubt,  that  if  the  society, 
seeing  the  probability  of  the  events  which 
have  since  actually  occurred,  had  then  di- 
vided the  town  and  country  interests  in- 
stead of  attempting  an  apportionment  of 
the  rate  of  insurance,  the  legality  of  their 
act  would  never  have  been  questioned. 

I  deem  this  observation  to  be  conclnaive. 
The  words  of  this  law  are  different  from 
those  generally  used.  Here  the  members 
are  authorized  not  only  to  establish  and 
alter  regulations,  but  tliey  are  required  to 
** examine  the  system,"  and  then  to  estab- 
lish regulations.  Why  were  they  to  ex- 
amine the  system,  unless  after  that 
examination  they  were  at  liberty,  by  their 
regulations,  so  to  modify  it  as  to  make  it 
most  conducive  to  the  attainment  of  the 
great  object  of  the  institution? 

But  what  is  the  contract  which  is  im- 
paired by  the  law  of  1805,  and  which  law  is 
therefore  unconstitutional  and  void? 

The  idea  of  a  contract  between  the  state 
and  the  society  has  already  been    exploded. 

The  contract  is  only  between  the  individ- 
ual subscribers.  It  has  two  parts;  the 
first,  to  pay  the  quotas  required,  is  implied; 
the  second,  giving  a  lien  on  the  property 
insured  for  the  quotas,  is  expressed.  This 
is  the  whole  contract.  How  is  this  contract 
effected  by  the  act  of  1805?  The  members  are 
still  liable  to  pay  the  quotas  required ;  the 
property  insured  is  still  bound  for  those 
quotas;  and  the  money  raised,  is  devoted 
to  the  object  indicated  by  the  law — repara- 
tion of  losses  by  fire.  The  only  difference 
is,  that  the  town  quotas  are  applied  to  the 
indemnification  for  the  losses  in  town,  and 
e  converse  the  country  quotas  for  losses 
in  the  country.  Bach  individual  is  as  cer- 
tain of  indemnification  now  as  he  was  t>e- 
fore.  The  substance  of  the  contract  is 
untouched ;  and  though  all  the  subscribers 
are  not  now  bound  to  each,  yet  the  most 
perfect    reciprocity     is     maintained, 

334  ^because  now  each  subscriber  is    not 
bound  to  all.     In  other  words,    if    the 

country  subscribers  are  now  released  from 
all  responsibility  for  town  losses,  on  the 
other  hand,  they  are  deprived  of  all  claim 
for  contribution  upon  the  towns.  I  repeat, 
therefore,  that  the  substance  of  the  contract 
is  untouched;  the  benefit  contemplated  by 
the  contractors,  is  as  much  within  their 
reach  as  ever,  and  that  it  is  absurd  and 
irrational  to  contend  that  the  obligation  of 
a  contract  is  impaired,  where  every  man  is 
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bound  as  fully  and  effectually  as  he  was  be- 
fore ;  especially  when  it  is  recollected  that 
by  an' express  provision,  every  individual 
dissatisfied  with  the  institution  may  retire 
whenever  he  thinks  proper. 

This  measure  originated  in  a  suspicion, 
that  the  country  members  paid  more  than 
their  fair  proportion  of  the  losses.  Inquiry 
converted  this  suspicion  into  belief. 
Calculation  proved,  that  though  their 
losses  were  only  two-sevenths  of  the  whole, 
i.  e.  20  dollars  in  70,  they  yet  paid  two- 
fifths,  i.  e.  28  dollars  in  70.  This  dispro- 
portion operating  on  millions  instead  of 
tens,  struck  the  most  common  observer, 
and  justified  the  clamour  which  was  raised 
against  the  institution.  All  agreed  that 
the  evil  ought  to  be  redressed.  The  only 
question  was  as  to  the  mode.  Redress 
might  have  been  obtained  by  lowering  the 
premiums  in  the  country,  or  raising  those 
in  the  towns.  But  precision,  exact 
equality  was  not  attainable.  If  either  of 
these  measures  had  been  adopted,  time 
would  probably  have  shewn  that  the  cal- 
culation had  not  been  correct.  It  was 
wise,  therefore,  to  strike  at  the  root  of  evil, 
and  to  prevent  the  possibility  of  controversy 
by  the  division  which  has  been  made. 

A  town  subscriber  is  the  last  person  who 
should  murmur  at  this  arrangement. 
Bvery  day  losses  in  the  towns  become  more 
improbable.  No  wooden  houses  are  built; 
and  those  which  are  built  of  brick  are 
rendered  daily   more   secure   against    fire. 

The  act  of  1805,  therefore,  does  not  im- 
pair the  obligation  of  the  contracts  made 
under  the  act  of  1794;  on  the  contrary, 
maintaining  the  contracts  in  full 
335  force,  in  every  *point  of  any  conse- 
quence, it  places  the  parties  on  the 
footing  of  exact  equality  and  justice. 

Even  if  the  contracts  in  question  were 
in    some   degree    changed    by    the   act   of 

1805,  the  10th  section  of  the article   of 

the  Constitution  of  the  United  States, 
could  not  be  brought  to  bear  upon  the 
subject;  because  in  the  first  place  the 
obligation  of  the  contract  is  not  im- 
paired, and  in  the  next,  the  clause  under 
consideration  could  never  have  been  in- 
tended for  a  case  of  this  description.  The 
object  was  to  prevent  the  states  from  pass- 
ing laws,  as  they  had  done,  affecting  con- 
tracts between  individuals;  such,  for 
instance,  as  making  lands  a  tender  in  pay- 
ment of  debts,  or  suspending  executions; 
but  not  to  prevent  a  legislature  from 
changing  a  charter  at  the  request  of  the 
persons  chartered.  Suppose,  when  this 
section  was  submitted  to  the  convention,  a 
proviso  had  been  proposed,  excepting  from 
its  operation  cases  like  the  present ;  would 
not  this  proposition  have  been  rejected,  on 
the  ground  that  it  was  unnecessary,  the 
point  excepted  not  being  within  the  purview 
of  the  section? 

The  Court  will  see,  that  on  several  occa- 
sions the  Mutual  Assurance  Society  have 
acted  under  the  construction  here  given  to 
the  act  of  1794 ;  and  the  propriety  and  valid- 
ity of  their  acts  never  have  been  yet  ques- 
tioned. At  one  time  they  exempted  from 
sale  all  property  but  that  which  might  be 
thereafter  subscribed  for,  and  at  another 
released  all  those  who  chose  to  give  up  the  | 


premiums   paid,    and  abandon  the   society. 

Mr.  Hay  then  stated  several  other  cases 
calculated  to  shew  that  the  society  had  uni- 
formly, and  without  opposition  or  question, 
acted  under  the  construction  of  the  act  of 
1794,  which  he  had  before  endeavoured  to 
establish. 

Mr.  Hay  remarked,  that  the  objection, 
which  states  that  the  risk  had  been  in- 
creased by  the  act  of  1805,  was  manifestly 
the  result  of  misapprehension.  The  law 
had  no  effect  either  on  the  elements,  on  the 
habits  of  the  people,  or  on  the  situation  of 
the  buildings.     On  these   things,  and 

336  *these  only,  the  risk  depended.     The 
act  of  1805,    therefore,    left   the   risk 

where  it  was  before.  Nor  did  it  even  affect 
the  indemnification.  The  loser  is  as  secure 
of  redress  now  as  he  could  have  been  if  the 
law  had  never  passed. 

He  then  concluded  by  saying  that  he  had 
hitherto  argued  on  a  supposition  that  there 
was  a  contract  between  each  member  of  the 
society,  and  all  the  others.  This  seemed  to 
be  the  idea  which  the  legislature  enter- 
tained ;  but  in  truth  it  is  not  correct.  The 
contract  is  contained  in  the  policy,  and  to 
every  rational  or  substantial  purpose  is  a 
contract  between  each  individual,  and  the 
society  in  its  corporate  capacity. 

[Mr.  Randolph,  on  the  same  side,  argued 
the  cause  at  great  length,  and  with  great 
ability ;  but  the  opening  argument  of  Mr. 
Hay,  and  the  concluding  one  of  Mr.  Wick- 
ham,  presenting  the  subject  in  every  pos- 
sible view,  we  have  been  compelled,  in 
order  to  prevent  repetition,  to  insert  those 
arguments  only.] 

Mr.  Wickham,  in  conclusion.  The  coun- 
sel for  the  appellants  have  insisted  that 
the  judgment  of  the  District  Court  is  erro- 
neous on  two  grounds. 

Ist.  That  the  Legislature  had  no  right 
to  increase  or  alter  the  risk  of  the  appel- 
lant without  his  assent. 

2d.  That  admitting  this  power  to  exist, 
the  call  for  a  quota  has  not  been  made,  in 
conformity  to  the  act  of  Assembly,  by  a 
president  and  directors  duly  qualified. 

The  terms  of  the  first  proposition,  as  laid 
down  by  them,  are  in  some  degree  vague 
and  indeterminate.  The  word  *^ risk"  is  ap- 
plicable to  the  appellant  either  as  an  indi- 
vidual, or  as  a  part  of  the  corporate  body. 
His  risk,  as  an  insured  individual,  is 
not  changed  by  the  act  in  question ;  as 
a  member  of  the  body  insuring,  it 
may,  and  must  vary  according  to  cir- 
cumstances, by  the  increase  or  diminu- 
tion of  the  fund,  the  accession  of  new 
members,  or  dropping  off  of  old  ones, 
the    raising     or     lowering    the    pre- 

337  mium  for  new  '^members,  and  in  vari- 
ous other  ways.    The  words  * 'without 

his  consent,"  may  apply  to  him  as  an  in- 
dividual or  a  member.  If  in  the  former 
character,  he  is  bound  by  the  acts  of  the  leg- 
islature ;  if  in  the  latter,  by  the  regulations 
of  the  corporate  body.  No  doubt,  however, 
they  meant  his  individual  assent,  and  that 
the  fundamental  laws  of  a  corporate  body 
cannot  be  changed  without  the  assent  of 
each  member  actaally  given. 

In  the  present  instance,  they  are  changed 
by  the  authority  of  the  government,  and 
with    the  assent  of  the  corporate    body   in 
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its  corporate    character,  bat  not    that   of 
each  individual  member. 

It  is  admitted,  on  the  part  of  the  appellees, 
that,  as  a  corporate  body,  they  owe  their 
existence  to  their  fundamental  laws  and 
cannot  change  them. 

I  will  examine  the  power  of  the  legislature 
on  three  grounds;  Ist.  On  general  princi- 
ples; 2d.  The  Constitution  of  Virginia; 
and,  3d.  That  of  the  United  States. 

1st.  On  general  principles. 

The  supreme  power  of  a  free  government, 
cannot  change  its  own  organization.  If, 
for  instance,  the  legislature  consists  of  two 
branches,  one  cannot  vote  the  other  useless 
and  act  without  it,  nor  can  the  legislature 
annul  the  powers  of  the  executive  body. 
By  such  a  change  the  government  would  no 
longer  be  the  same,  and  a  revolution  would 
be  efiFected. 

But  in  every  country,  whether  free  or  not, 
the  government  must  have  the  power  of 
calling  forth  the  resources  of  the  state,  of 
commanding  the  persons  and  property  of  its 
citizens  as  the  public  exigencies  may  re- 
quire, and  occasionally  their  regulations 
must  embrace  only  a  portion  of  the  com- 
munity. Laws  may  be  either  general  or 
particular;  may  apply  to  all  the  citizens,  to 
particular  classes  or  to  individuals.  In 
time  of  war,  for  example,  they  may  order 
out  all  the  militia,  or  that  of  particular 
districts,  and  may  impress  the  property 
of  individualb.  Laws  establishing 
338  roads,  *ferries,  and  mills,  frequently 
affect  the  property  of  few,  and  some- 
times single  persons,  and  acts  divorcing 
husband  and  wife,  (as  in  the  case  of  Turn- 
bull  and  wife, )  and  the  sale  of  lands  of 
infants,  (as  in  that  of  Minor  and  Taliaferro, 
1  Call,)  are  frequently  passed,  and  no  one 
doubts  their  being  within  the  scope  of  legis- 
lative authority. 

Such  laws,  however  well  intended,  are 
frequently  unjust,  or  occasionally  produced 
in  justice;  but  they  are  not  the  less  valid. 
One  at  least  of  my  opponents  will  agree 
that  the  act  which  enforces  militia  fines 
<.>n  the  citizens  of  Richmond  more  than 
twice  as  great  as  on  the  citizens  of  the  state 
at  large,  is  highly  unjust,  yet  he  has  never 
contended  that  it  was  void. 

So  too  they  may  create  corporate  bodies, 
such  as  banks,  trading  companies,  and 
corporations  for  the  government  of  towns, 
give  them  a  perpetual  existence,  and  con- 
fer on  them  rights  and  duties  different  from 
those  of  other  citizens.  The  ostensible 
object  of  these  laws  is  the  public  good,  yet 
in  particular  instances  it  may  be  grossly 
mistaken,  and  the  law  will  still  be  oblig- 
atory. 

Generally  speaking,  the  power  of  making 
laws  carries  with  it  the  power  of  revoking 
them,  otherwise,  one  legislature  will 
possess  a  greater  power  than  succeeding 
ones. 

If  by  means  of  deception  on  the  govern- 
ment, a  law  is  obtained  vesting  rights  in 
individuals  destructive  of  the  public  good, 
and  against  common  right,  a  power  must 
exist  somewhere  of  annulling  such  laws; 
and  if  there  is  no  particular  regulation  to 
the  contrary,  this  power  must  reside  in  the 
legislature,  or  that  body  which  exercises 
supreme  authority. 


But  it  is  objected  that  laws,  such  as 
the  one  in  question,  are  in  their  es- 
sence contracts,  and  that  the  government, 
being  but  one  of  the  contracting  par- 
ties, cannot  cancel  them  without  the  con- 
sent of  the  other.  Admitting  them  to 
be  contracts,  it  does  not  follow  that  a 
government  is  always  bound  to  carry 
them  into  effect.  Treaties  are  national 
contracts,  and  yet  there  are  cases  in 

339  which  states  are  warranted  *in  refus- 
ing    to    execute    them.     Independent 

nations  acknowledging  no  superior,  have 
no  common  judge,  and  each,  taking  the  con- 
sequences of  doing  wrong,  must  judge  for 
itself.  By  contracts  with  individuals,  the 
state  cannot  be  more  firmly  bound  than  by 
treaties;  and  individuals  who  have  no 
means  of  controlling  their  decisions,  except 
in  extreme  cases  must  acquiesce. 

This  doctrine  it  may  be  objected  goes  to 
establish  in  government  **the  right  divine 
to  govern  wrong,"  but  what  are  the  conse- 
quences of  the  opposite  opinion?  If  every 
individual  can  judge  for  himself  whether  a 
law  is  according  to  moral  right,  and  whether 
the  state  is  authorized  in  any  particular  in- 
stance to  depart  from  its  contract,  or  has  in 
fact  violated  it,  how  is  obedience  to  the 
laws  to  be  sustained?  And  if  a  public  body 
is  invested  with  the  right  of  deciding,  that 
body,  quoad  hoc,  becomes  the  supreme  power 
of  the  state. 

Governments,  like  individuals,  are  under 
a  moral  obligation  to  do  right,  and  every 
breach  of  faith  in  either,  is  immoral.  Free 
agency  implies  the  power  of  doing  well  or 
ill,  and  cannot  exist  without  this  power. 
Error  is  incident  to  human  nature,  and  in  a 
doubtful  case  between  a  government  and  an 
individual,  what  unerring  standard  of 
right  can  be  resorted  to? 

In  ordinary  cases,  a  change  of  rulers  by 
the  accustomed  mode  of  election,  is  a  sufiB- 
cient  security  against  unjust  or  unequal 
laws,  and  the  proper  remedy  for  such  as 
have  been  enacted. 

No  doubt  laws  may  be  so  flagrantly  unjust 
and  oppression  so  great,  as  to  authorize 
every  individual  to  refuse  obedience,  and  to 
stand  up  in  support  of  the  outraged  rights 
of  humanity ;  but  when  things  are  brought 
to  this  point,  the  government,  no  longer 
answering  the  purpose  for  which  it  was  es- 
tablished, ceases  to  exist,  and  a  revolution 
is  effected.  In  such  a  conjecture  the  deci- 
sion is  made,  not  by  the  ordiaary  tribunals, 
but  by  the  people  at  large.  So  far  on  gen- 
eral principles. 

340  *2d.  On    the    Constitution    of   Vir- 
ginia. 

I  do  not  deny  that  among  the  infinite 
variety  of  modes  in  which  different 
governments  may  be  organized,  the 
supreme  power  may  be  so  distributed 
as  that  a  public  body,  not  having 
the  right  of  originating  or  enacting 
laws  in  the  first  instance,  may  be  so  consti- 
tuted as  to  possess  the  power  of  pronouncing 
on  the  validity  of  those  that  are  enacted  by 
the  ordinary  legislature;  and  I  have  no 
doubt  that  under  the  constitution  of  Vir- 
ginia, there  might  be  laws  enacted  which 
this  Court  would  be  bound  in  the  ordinary 
exercise  of  its  jurisdiction  to  declare  null 
and  void.     If,  for  instance,  the  legislature 
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executive,    and    judiciary   power   shall    be 
kept  separate  <ind  distinct  from  each  other. 

The  act  in  question  cannot  be  said  to  be 
an  invasion  of  the  power  of  the  Judiciary. 
In  every  judicial  question  there  must  be 
a  controversy  and  three  parties,  the  actor, 
reus,  and  judex;  here  the  controversy  was 
not  decided  by  the  law,  but  arises  out  of  it. 

The  argument  drawn  from  the  power  of 
the  King  of  England  to  grant  charters  hut 
not  to  annul  them,  does  not  apply  to  a  gov- 
ernment constituted  like  ours.  This  power 
is  a  relic  of  the  prerogatives  anciently  ex- 
ercised by  the  English  monarchs.  The  su- 
preme or  legislative  power  does  not  reside 
exclusively  in  the  king,  and  he  can  only  ex- 
ercise his  prerogative  in  the  manner  sanc- 
tioned by  the  custom  of  the  realm.  Being 
a  limited  monarch,  and  entrusted  only  with 
the  executive  powers  of  government, 
he  is  neither  warranted  by  usage  nor  gen- 
eral principles  in  revoking  or  altering 
charters.  He  cannot,  for  instance,  alter  the 
charter  of  London,  but  those  of  Williams- 
burg and  Norfolk  have  been  altered  again 
and  again  by  the  legislature  of  Virginia, 
whose  power  in  this  respect  has  never  been 

doubted. 
341  *It  may    be  objected,  that  the  gen- 

eral spirit  of  our  constitution  forbids 
any  act  of  injustice,  or  the  violation  of 
a  contract  on  the  part  of  the  government. 
No  doubt  every  government  ought  to  keep 
in  view  the  great  principles  of  justice  and 
moral  right,  but  no  author! tv  is  expressly 
given  to  the  judicial  by  the  Constitution  of 
Virginia,  to  declare  a  law  void  as  being 
morally  wrong  or  in  violation  of  a  contract. 

If  such  a  power  were  given,  a  case  might 
occur,  in  which  the  legislature  would  be 
light  and  the  Court  wrong  in  its  opinion; 
who  then  would  correct  the  error  of  the 
Court?  According  to  the  system  of  the  an- 
cient philosophers  of  India,  we  are  told  that 
the  world  is  upheld  by  an  elephant,  and  the 
elephant  again  by  a  tortoise,  but  they  still 
want  a  support. 

Unless^  then,  the  Constitution  of  the 
United  States  renders  the  act  in  'question 
void,  it  is  obligatory. 

That  the  constitution  prohibits  the  legis- 
lature from  passing  such  an  act  without  the 
consent  of  the  body  corporate^  I  am  not 
disposed  to  controvert,  although  it  may 
well  be  questioned  whether  it  was  intended 
to  apply  to  such  a  case.  The  provision  in 
the  constitution  that  **no  state  shall  pass 
a  law  impairing  the  obligation  of  con- 
tracts," cannot  be  understood  in  the  most 
extensive  sense  of  the  words,  so  as  to  em- 
brace, for  instance,  laws  for  suppressing 
usurious  or  gaming  contracts,  but  must 
have  a  reasonable  construction. 

It  may  perhaps  be  questioned,  especially 
since  the  amendment  to  the  constitution 
which  prohibits  suits  against  states, 
whether  this  provision  applies  to  contracts 
with  states,  and  whether  in  this  respect 
persons  contracting  with  a  state  stand  in  a 
better  situation  than  those  contracting  with 


port  his  right,  as  he  trusted  only  to  the  good 

faith  of  those   with   whom   he  contracted, 

yet  if,  without  reference   to  any   contract, 

he  has  sustained  an   injury  from  the 

342  government  of  a  foreign  state,  *he  has 
a  right  to  call  on  his  own  for  protec- 
tion, and  a  refusal  to   make  reparation    is 
a  cause  of  war. 

But  admitting  this  provision  in  the 
constitution  to  apply  to  contracts  with 
states,  any  construction  that  would  lead  to 
an  absurdity  must  be  rejected.  It  may  not 
be  unreasonable  to  require  the  assent 
of  the  corporate  body  in  its  corporate 
character;  but  to  require  that  of  every 
individual  member  of  a  numerous  body, 
some  of  whom  must  always  be  disabled 
by  infancy,  coverture,  absence,  disease 
or  other  causes  that  may  render  their 
assent  impossible,  is  In  effect  to  declare 
that  no  fundamental  law  of  a  corporate 
body  thus  constituted,  shall  ever  be 
changed,  however  just  or  expedient  such 
change  might  be. 

If,  for  example,  the  bank  of  Virginia, 
instead  of  the  present  seat  of  its  establish- 
ment, had  been  fixed  at  James  Town,  with 
its  branches  at  Varina,  Warwick,  and 
other  towns  that  are  now  no  more,  would  it 
not  have  been  in  the  power  of  the  legisla- 
ture, with  the  assent  of  the  bank  in  its  cor- 
porate character,  to  remove  it?  or  must  the 
business  of  the  bank  be  transacted  in  the 
deserted  fields  where  those  towns  stood,  in- 
stead of  the  seats  of  commerce  where  it  is 
now  transacted? 

The  counsel  for  the  appellants,  aware  of 
the  absurdities  to  which  this  general  posi- 
tion would  lead,  have  endeavoured  to  evade 
them  by  a  distinction  which  a  moment's  re- 
flection must  satisfy  them  creates  no  real 
dif  erence,  and  leads  exactly  to  the  same 
conclusion. 

They  admit  the  law  to  be  binding  on 
such  members  of  the  corporate  body  a  a 
have  individually  assented  to  it,  but  not 
the  others,  who  were  either  incapable  of 
yielding  their  assent,  or  actually  refused  it. 

One  of  two  consequences  must  flow  from 
such  a  state  of  things ;  either  that  the  old 
corporate  body  continues  to  exist  in  ita 
original  form  and  a  new  one  is  created  out 
of  it,  consisting  in  part  of  the  same  mem- 
bers, comprehending  the  same  property, 
and  for  the  same  general  objects,  which  is- 
as  absurd  as  the  position  in  physics,  that 
two  bodies  can  occupy  the  same  space;  or 
else  that  the   individuals   of  the    mi- 

343  nority  *who  have  withheld  their  assent 
to  the  change  from  choice,  or  inabil- 
ity to  yield  it,  cease  to  become  members  of 
the  corporate  body,  and  are  no  longer  under 
any  obligation  to  conform  to  its  rules. 
This  last  conclusion,  I  presume,  is  the 
one  the  counsel  for  the  appellants  would 
draw  from  their  position.  But  when  it  is- 
recollected  that  the  obligations  and  rights 
of  the  members  of  the  corporate  body  are 
correlative,  and  that  the  individuals  who- 
are  discharged  from  the   former   must   lose 
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the  latter,  they  will  see  that  this  admission 
gives  up  the  argument.  Many  cases  might 
occur  in  which  members  of  a  corporate 
body  would  be  much  more  deeply  injured 
by  being  disfranchised  and  losing  their 
corporate  rights  without  their  consent, 
than  by  continuing  members  and  being 
bound  by  the  acts  of  the  majority;  and 
they  are  certainly  deprived  of  their  rights 
under  the  original  contract  without  their 
consent  as  effectually  in  one  way  as  the 
other. 

It  must  therefore  be  admitted  that  the 
Constitution  of  the  United  States  does  not 
prohibit  the  legislature  of  a  state  from 
changing  the  fundamental  laws  of  a  cor- 
poration, with  its  assent,  given  in  its  cor- 
porate character,  or  that  the  framers  of 
the  constitution  meant  what  was  utterly  in- 
consistent both  with  reason  and  right. 

2d.  The  call  has  been  made  by  a  president 
and  directors  duly  qualified  tc  make  it.  It 
is  admitted  that  they  were  chosen  at  a  reg- 
ular general  meeting  by  a  majority  of  the 
members  present ;  but  it  is  objected  that 
because  instead  of  choosing  four  directors 
in  the  first  instance,  and  then  a  president 
out  of  these  four,  the  meeting  first  chose  a 
president,  and  then  three  directors,  the 
act  was  not  pursued,  and  the  election  void. 
This  exposition  of  the  act  would  be  very  cor- 
rect if  the  electoral  body  did  not  continue  the 
same.  If,  for  instance,  four  directors  were 
to  be  chosen  by  the  members  of  the  corporate 
body  at  large,  and  these  directors  were  then 
themselves  to  choose  a  president  out  of 
their  own  body,  it  would  no  doubt  be  con- 
trary to  law,  for  the  members  at  large  to 
choose  a  president.  But  as  the  presi- 
344  dent  is  himself  *one  of  the  directors, 
(as  it  appears  from  the  various  pas- 
sages in  the  act, )  it  is  merely  a  question 
as  to  the  order  of  election,  and  there  can  be 
no  real  difference  which  choice  is  first  made; 
now  the  act  does  not  expressly  prescribe 
any  order  in  the  choice,  and  the  phrase 
''out  of  whom  a  president  shall  be  chosen," 
may  be  fairly  understood  as  equivalent  to 
'^one  of  whom  shall  be  chosen    president." 

For  an  error  merely  in  point  of  form,  a 
quo  warranto  will  not  be  granted.  1  Durn- 
ford  and  Bast,  3,  Rex  v.  Stacy ;  4  Burrow, 
2120,  Rex  v.  Dawes,  and  v.  Martin. 

But  on  either  construction  of  the  act,  the 
call  was  made  by  a  president  and  directors 
de  facto. 

The  distinction  between  an  ofiicer  de 
facto,  but  not  de  jure,  and  a  usurper,  as  laid 
down  by  all  the  authorities  is,  that  the 
former  gets  possession  by  a  colourable  elec- 
tion, the  latter  without  any  election  what- 
ever. The  acts  of  the  latter  are  void,  of  the 
former,  good  when  necessary.  This  is  not 
to  be  understood  as  relating  to  a  necessity 
in  the  particular  case,  but  a  general  neces- 
sity for  such  acts.  Now  the  objects  for 
which  the  society  was  instituted  cannot  be 
attained  without  occasional  calls  for 
quotas.  The  distinction  between  legisla- 
tive, executive,  and  judicial  acts,  as  laid 
down  by  the  counsel  for  the  appellants  is 
not  to  be  met  with  in  any  of  the  books,  and 
if  it  were  a  sound  one,  is  not  applicable. 
Acts  of  each  of  these  descriptions  may,  or 
may  not  be  necessary,  and  a  call  under  the 


laws  of  the  corporate  body  certainly  is  not  a 
legislative  act. 

That  between  acts  which  depend  on  the 
will  and  those  that  do  not,  is  equally  un- 
founded ;  the  word  necessary  must  be  un- 
derstood in  its  legal  sense  as  equivalent  to 
requisite  or  the  good  of  the  society,  and  not 
as  relating  to  a  physical  necessity.  On  the 
whole,  therefore,  the  call  was  made  under 
an  act  of  Assembly  binding  on  the  society 
at  large,  and  each  of  the  members^  and  by 
ofiBcers  possessing  competent  authority  for 
this  purpose. 

[JUDGE  TUCKER  declined  sitting  in 
this  cause.] 

345  "JUDGE    ROANE.      In    the    year 
1794,   the  legislature  passed  an  act,  at 

the  suggestion  of  an  individual,  "for  estab- 
lishing a  Mutual  Assurance  Society  against 
fire,  upon  buildings  in  this  state."  It  pro- 
vided for  a  subscription  to  the  scheme,  by 
individuals,  and  declared  that  the  principle 
of  the  assurance  should  be,  "that  the  citi- 
zens of  this  state  may  insure  their  build- 
ings against  losses  and  damages  oocasioned 
accidentally  by  fire,  and  that  the  insured 
pay  the  losses  and  expenses,  each  his  share, 
according  to  the  sum  insured."  The  act 
contains  a  few  other  provisions,  which 
may,  also,  be  considered  as  forming  a  part 
of  the  principles  of  the  institution;  but 
none  of  them  are  perhaps  of  so  fundamental 
a  cast  as  this,  nor  apply  so  immediately  to 
the  case  before  us.  The  act  further  pro- 
vided, that  as  soon  as  three  millions  of  dol- 
lars should  be  subscribed,  the  subscribers 
should  meet  together,  examine  the  syst^^m 
submitted  to  the  legislature,  and  conclude 
on  such  rules  and  regulations,  as  to  a  ma- 
jority of  the  subscribers  might  seem  best ; 
and  that  the  said  society  should  be  at  lib- 
erty, from  time  to  time,  to  alter  and  amend 
the  said  rules  and  regulations,  as  they  may 
judge  necessary;  and  in  particular^  that 
they  should  agree  upon  the  premiums  to 
be  paid.  The  act  also  provided,  that  as 
soon  as  the  society  should  have  acted  in  the 
premises,  and  elected  their  agents  and 
ofiBcers,  it  should  be  considered  as  incorpo- 
rated by  virtue  of  the  act. 

It  is  evident,  that  every  thing  touching 
the  question  before  us,  is  left  to  the  pleasure 
of  the  society  itself  by  this  act,  or  at 
least,  every  thing  that  does  not  invade  the 
principle  before  mentioned,  or  some  other 
principle  admitted  to  be  fundamental ;  and 
that  some  of  the  powers  expressly  recog- 
nised by  the  act,  as  appertaining  to  the 
society  itself,  (that  of  fixing  and  altering 
the  premiums  for  example,7  are  equally  as 
important  and  as  liable  to  be  abused  as  the 
principle  in  question ;  which,  it  is  urged, 
has  been  infringed  by  the  act  of  1805, 
effecting  a  separation  between  the  interests 
of  the   towns  and  those  of  the  coun- 

346  try.     The    power   to   do  *right,    un- 
avoidably    involves     that    of    doing 

wrong ;  an  adequate  security  to  individuals, 
however,  is,  that  the  general  will  of  the 
society  finds  no  motive  for  injustice  or  op- 
pression. The  true  question,  therefore,  be- 
fore us  is,  whether  any  fundamental  princi- 
ple exists  in  the  case  at  bar,  interdicting 
the  separation  of  the  interests  in  question — 
and  if  there  be,  whether  the  subsequent 
legislature  had  power  to  invade  it? 
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These  questions,  and  especially  the  last, 
involve  great  and  momentous  considera- 
tions. The  near  approach  of  the  close  of 
the  term,  does  not  allow  me  time  to  digest 
and  arrange  my  ideas  upon  it,  to  my  satis- 
faction ;  but  as  the  interests  of  the  society, 
and  the  public,  demand  a  speedy  decision, 
I  shall  not  hesitate  to  give  one. 

In  order  to  shew  that  the  act  in  question  is 
no  law,  and  therefore,  it  is  further  urged, 
is  a  compact,  and  as  such  is  beyond  the 
power  of  a  succeeding  legislature.  Black- 
stone's  definition  of  municipal  law  has  been 
relied  on.  Municipal  law  is  defined  by 
him  to  be  **a  rule  of  civil  conduct  pre- 
scribed by  the  supreme  power  of  the  state, 
commanding  what  is  right,  and  prohibiting 
what  is  wrong;"  and  it  is  argued,  that  the 
act  in  question  is  no  law,  under  this  defi- 
nition, for  want  of  the  generality  implied 
by  the  term  **rule,"  and  because  it  is  said 
to  be  not  so  much  in  the  nature  of  a  com- 
mand by  the  legislature,  as  of  a  promise  or 
contract  proceeding  from  it.  When  we  con- 
sider, that  mere  private  statutes  and  acts  of 
parliament,  are  (even  by  this  writer  him- 
self) universally  classed  among  the  munici- 
pal laws  of  England ;  nay,  even  that  the 
particular  customs  of  that  kingdom,  are 
admitted  to  form  a  part  of  the  municipal 
code,  it  is  evident,  that  this  definition  of 
municipal  law,  is  by  far  too  limited  and 
narrow.  I  would  rather  adopt  the  definition 
of  Justinian,  that  civil  (or  municipal)  law, 
is,  *  *quoad  quisque  sibi  populus  constituit ;" 
bounded  only  in  this  country  in  relation  to 
legislative  acts,  by  the  constitutions  of  the 
general  and  state  governments ;  and  lim- 
ited also  by  considerations  of  justice. 
347  It  was  argued  by  "^a  respectable  mem- 
ber of  the  bar,  that  the  legislature 
had  a  right  to  pass  any  law,  however  just, 
or  unjust,  reasonable,  or  unreasonable. 
This  is  a  position  which  even  the  courtlj 
Judge  Blackstone  was  scarcely  hardy 
enough  to  contend  for,  under  the  doctrine 
of  the  boasted  omnipotence  of  parliament. 
What  is  this,  but  to  lay  prostrate,  at  the 
footstool  of  the  legislature,  all  our  rights 
of  person  and  of  property,  and  abandon 
those  great  objects,  for  the  protection  of 
which,  alone,  all  free  governments  have 
been  instituted? 

For  my  part,  I  will  not  outrage  the  char- 
acter of  any  civilized  people,  by  supposing 
them  to  have  met  in  legislature,  upon  any 
other  ground,  than  that  of  morality  and 
justice.  In  this  country,  in  particular,  I 
will  never  forget,  **that  no  free  government, 
or  the  blessing  of  liberty,  can  be  preserved 
to  any  people,  but  by  a  firm  adherence  to 
justice,  moderation,  temperance,  frugality, 
and  virtue,  and  by  frequent  recurrence  to 
fundamental  principles." (a)  I  must  add, 
however,  that  when  any  legislative  act  is 
to  be  questioned,  on  the  ground  of  conflict- 
ing with  the  superior  acts  of  the  people,  or 
of  invading  the  vested  rights  of  individuals, 
the  case  ought  to  be  palpable  and  clear :  in 
an  equivocal  or  equiponderant  case,  it  ought 
not  easily  to  be  admitted,  that  the  immediate 
representatives  of  the  people,  representing 
as  well  the  justice  as  the  wisdom  of  the  na- 
tion, have  forgotten  the  great  injunctions 
under  which  they  are  called  to  act.     In  such 


(a)  Virfflnia  Bill  of  Riffhto,  art  16. 


case,  it  ought  rather  to  be  believed,  that 
the  judging  power  is  mistaken. 

With  respect  to  acts  of  incorporation, 
they  ought  never  to  be  passed,  but  in  con- 
sideration of  services  to  be  rendered  to 
the  public.  This  is  the  principle  on  which 
such  charters  are  granted  even  in  England ; 
(1  Bl.  Com.  467,)  and  it  holds  a  fortiori  in 
this  country,  as  our  bill  of  rights  interdicts 
all  **  exclusive  and  separate  emoluments  or 
privileges  from  the  community,  but  in  con- 
sideration of  public  services."  (Art.  4.) 
It  may  be  often  convenient  for  a  set 
of  associated  individuals,  to  have  the  priv- 
ileges of  a  corporation  bestowed  upon  them ; 
but  if  their  object  is  merely  private 

348  or  selfish ;  *if  it  is  detrimental  to,  or 
not   promotive   of,    the   public  good, 

they  have  no  adequate  claim  upon  the  leg- 
islature for  the  privilege.  But  as  it  is  pos- 
sible that  the  legislature  may  be  imposed 
upon  in  the  first  instance ;  and  as  the  pub- 
lic good  and  the  interests  of  the  associated 
body,  may,  in  the  progress  of  time,  by  the 
gradual  and  natural  working  of  events,  be 
thrown  entirely  asunder,  the  question  pre- 
sents itself,  whether,  under  such  and  simi- 
lar circumstances,  the  hands  of  a  succeeding 
legislature  are  tied  up  from  revoking  the 
privilege.  My  answer  is,  that  they  are  not. 
In  the  first  case,  no  consideration  of  public 
service  ever  existed,  and  in  the  last,  none 
continues  to  justify  the  privilege.  It  is 
the  character  of  a  legislative  act  to  be  re- 
pealable  by  a  succeeding  legislature;  nor 
can  a  preceding  legislature  limit  the  power 
of  its  successor,  on  the  mere  ground  of 
volition  only.  That  effect  can  only  arise 
from  a  state  of  things  involving  public 
utility,  which  includes  the  observance  of 
justice  and  good  faith  towards   all  men. 

These  ideas  are  not  new ;  they  are  en- 
tirely sanctioned  by  the  sublime  act  of 
our  legislature,  **for  establishing  religious 
freedom."  That  act,  after  having  declared 
and  asserted  certain  self-evident  principles, 
touching  the  rights  of  religious  freedom, 
concludes  in  this  manner:  ''And  though 
we  well  know  that  this  assembly,  elected 
by  the  people  for  the  ordinary  purposes  of 
legislation  only,  have  no  power  to  restrain 
the  acts  of  succeeding  assemblies,  consti- 
tuted with  powers  equal  to  our  own,  and 
that,  therefore,  to  declare  this  act  irrevoca- 
ble, would  be  of  no  effect  in  law,  yet  we 
are  free  to  declare,  that  the  rights  hereby 
asserted,  are  of  the  natural  rights  of  man- 
kind^ and  that  if  any  act  shall  be  hereafter 
passed,  to  repeal  the  present,  or  to  narrow 
its  operation,  such  act  will  be  an  infringe- 
ment of  natural  right."  Conforming  to 
the  principles  declared  in  this  lumious  ex- 
position, I  infer,  irresistibly,  that  the 
power  of  a  succeeding  legislature  is  bounded 
only,  (and  that  in  cases  of  no  equivocal 
complexion,)  by  the  principles  and  provi- 
sions of  the  constitution  and   bill    of 

349  rights,  and  *by  those  great  rights  and 
principles,    for   the   preservation    of 

which  all  just  governments  are  founded. 
It  is  not  my  intention  to  go  into  detail  on 
the  present  subject;  but  the  power  of  the 
succeeding  legislature  is  neither  to  be  lim- 
ited by  a  state  of  things,  which  (as  afore- 
said) leaves  no  beneficial  result  whatsoever, 
to  the  community,  nor  by   those  petty  in- 
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equalities  and  in  juries,  which  arise  to  some 
individuals  or  classes  of  men,  under  every 
general  regulation  whatsoever.  I  will  not 
say  that  the  reason  of  the  law  ceasing,  the 
law  itself  ought  to  continue;  nor  that  we 
are  to  expect  entire  and  exact  justice,  under 
any  system  whatsoever. 

Under  the  actual  case  before  us,  I 
might,  perhaps,  have  spared  myself  the 
necessity  of  this  discussion.  The  principle 
stated  in  the  act  of  1794,  which  is  supposed 
to  have  interdicted  the  separation  in  ques- 
tion, is  couched  in  terms  extremely  abstract 
and  general.  While  other  principles  de- 
clared by  this  act,  have  clearly  and  ex- 
pressly confined  the  benefits  of  the  institu- 
tion to  citizens  of  this  state,  and  limited 
insurances  to  losses  occasioned  accidentally 
by  'fire;  while  it  is  clearly  provided  that 
retribution  is  to  be  made  by  the  insured, 
and  that  according  to  the  sum  insured,  the 
principle  now  immediately  in  question  does 
not  seem  to  prohibit  a  division  or  distribu- 
tion of  the  members,  or  their  interests  into 
classes,  or  districts.  There  was  no  motive 
for  a  restriction  upon  the  society  in  this 
particular,  especially  in  an  institution  of 
the  first  impression ;  and  there  is  no  rea- 
sonable fear  of  abuse  by  the  society,  of  a 
power  equally  useful  to  all,  and  liable  to 
produce  injustice  in  one  quarter  as  well  as 
another.  It  was  deemed  proper  to  allow  to 
the  society  the  benefit  of  experience ;  and 
as  other  powers  of  a  character  as  important 
as  the  one  before  us,  were  confessedly 
granted  to  the  society  at  large,  wherefore 
should  this  be  withheld?  Referring  to  the 
contemporaneous  and  successive  construc- 
tion of  the  act  of  1794,  by  the  society  itself, 
always  acquiesced  in  by  every  mem- 
ber, it  will  be  seen  that  the  society 
itself,  inter  alia,  extended  assurances  to 
losses  occasioned  by  Ughtning  also; 
350  (whereas  the  original  act  *seems  to 
have  contemplated  ordinary  fires 
only;)  that  they  excluded  from  the  bene- 
fits of  the  institution  certain  combustible 
houses  and  buildings;  and  of  their  own 
mere  authority,  and  prior  to  the  exist- 
ence of  any  legislative  provision  to  that 
effect,  permitted  individuals  to  withdraw 
from  the  obligations  they  had  incurred  un- 
der the  original  institution.  While  it  is 
far  from  my  intention  to  arraign  these 
wholesome  and  salutary  exercises  of  power, 
on  the  part  of  the  society,  in  general  meet- 
ing, 1  contend  that  these  and  some  other 
powers  are  of  a  character  as  important,  per- 
haps, as  that  of  effecting  a  separation. 

From  these  considerations,  it  would,  per- 
haps, result,  that  the  regulation  in  ques- 
tion did  not  require  legislative  aid  to  carry 
it  into  operation,  but  might  have  been 
effected  by  the  society  itself.  That,  how- 
ever, is  taking  a  broader  ground  than  is 
necessary  to  be  maintained  on  the  present 
occasion.  That  aid  having  been  afforded 
by  the  legislature,  it  is  enough  for  our  pur- 
pose that  the  act  of  1805,  if  it  has  produced 
any  injustice  at  all  to  any  class  of  sub- 
scribers, has  fallen  short  of  that  crying 
grade  of  injustice,  which  alone  can  disarm 
the  act  of  its  operation.  The  society  itself, 
at  least,  considered  this,  on  the  contrary, 
as  a    measure  essential  to  the  equalization 


of  the  risks;  and,  in   this  respect,  I  see  no 
cause  to  differ  from  them  in  opinion. 

By  referring  to  the  principle  of  our  law 
respecting  corporations,  the  foregoing  re- 
sults will  be  fully  justified.  Those  artificial 
persons  are  rendered  necessary  in  the  law 
from  the  inconvenience,  if  not  impractica- 
bility of  keeping  alive  the  rights  of  associ- 
ated bodies,  by  devolving  them  on  one 
series  of  individuals  after  another.  The 
effect  of  them  is,  to  consolidate  the  will  of 
the  whole,  which  is  collected  from  the  sense 
of  the  majority  of  those  who  constitute 
them.  This  decision  by  a  majority  is  a 
fundamental  law  of  corporations  in  this 
country  and  in  England ;  in  which  respect 
our  law  differs  from  the  civil  law ;  it  re- 
quiring the  concurrence  of  two  thirds  of  the 
whole  members.  It  is  also  a  fundamental 
principle  of   corporations,    that    this 

351  majority    *may    establish    roles    and 
regulations     for      the      corporation, 

(which  are  considered  as  a  sort  of  munici- 
pal law  for  the  body  corporate,)  subject 
only  to  a  superior  and  fundamental  law 
which  may  have  been  prescribed  by  the 
founder  thereof,  or  by  the  legislature  which 
grants  the  privilege — perhaps,  also,  these 
petty  legislatures  ought  further  to  be  lim- 
ited by  all  those  considerations,  (including 
the  due  observance  of  justice, )  which  I 
have  endeavoured  to  shew,  ought  to  bound 
the  proceedings  of  all  legislatures  whatso- 
ever. If,  however,  there  be  no  such  para- 
mount law,  or  overruling  principle,  the  mere 
will  of  the  majority  is  competent  to  any 
regulation.  I  have  endeavoured  to  shew, 
that  no  principle  exists  in  the  case  t>efore 
us  to  answer  the  foregoing  character;  that 
the  one  suggested  is  entirely  abstract  and 
indefinite  as  to  the  point  in  question ;  and 
that  it  does  not  appear  that  any  injustice 
has  arisen,  or  can  be  reasonably  expected 
to  arise,  from  carrying  the  measure  in 
question  into  operation.  But  further,  a 
corporation  may  be  extinguished  by  the 
surrender  of  its  rights  and  franchises ;  as 
to  which  the  unanimous  assent  of  every  in- 
dividual is  not  requisite.  The  will  of  the 
majority  must  prevail  in  this,  as  in  other 
cases.  It  is  not  to  be  expected  that  this 
kind  of  suicide  will  he  committed  for  light 
causes;  and  where  cases  of  greater  exi- 
gency require  it,  the  corporation  should 
not  hesitate  to  make  the  surrender. 

I  will  put  a  case,  which  will  exemplify 
my  meaning.  By  the  charter  establishing 
the  College  of  William  and  Mary,  it  was  a 
fundamental  law  of  the  institution  that  a 
Divinity  School  should  be  kept  up,  for  pro- 
moting a  Seminary  of  Church  of  Kngland 
Ministers,  and  another  for  the  instruction  of 
the  neighbouring  Indians  in  the  arts  and 
sciences.  Both  of  these  have,  by  common 
consent,  which  amounts,  quoad  hoc,  to  a 
surrender,  been  discontinued  in  the  semi- 
narv,  although  they  were  required  by  the 
fundamental  law  thereof.  A  state  of  things 
has  arisen,  which  has  put  down  the  then 
established  church,  and  given  to  other  sects 
of  religion  their  equal  claims  to  the  ben- 
efits resulting  from  that  institution— 

352  *an  institution,  to  the  endowment  of 
which,    considerable    portions   of  the 

public   property    were  contributed;  and  as 
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for  an  Indian  school,  that  has  been  rendered 
tmneceasary,  among  other  considerations, 
by  the  change  of  our  relations  in  respect  of 
those  aborigines,  and  from  their  remote- 
ness at  the  present  day  from  the  seat  of 
that  institution. 

As  it  is  not  expected,  that  corporations 
shall  exist  for  ever,  when  the  reasons  for 
granting  them  shall  have  passed  away,  and 
no  public  utility  can  ensue  from  their  con- 
tinuance, this  right  of  surrender  must  in- 
controvertibly  exist,  even  in  derogation  of 
the  fundamental  laws  and  principles.  In 
the  case  before  us,  the  resolution  of  the  so- 
ciety, on  which  the  act  of  1805  was  bot- 
tomed, may  be  considered  as  such  surrevider, 
and  that  act  as  the  acceptance  thereof.  The 
interests  of  the  institution  commenced 
thereafter,  as  it  were,  de  novo;  and  pro- 
vision was  made  for  a  revision,  and  reval- 
uation of  the  houses  in  the  towns  and  in 
the  country,  as  thus  separated.  Whether, 
therefore,  the  measure  kidopted  by  the  soci- 
ety in  1805,  and  sanctioned  by  the  legisla- 
ture, be  considered  as  a  legitimate  change, 
Dy  the  society  itself,  of  an  ordinary  regula- 
tion, or  as  a  surrender  which  destroyed 
a  fundamental  one,  the  effect  as  to  the 
question  before  us,  is  precisely  the  same. 

I  have  thus  despatched,  as  well  as  time 
will  permit,  the  great  question  on  which 
this  case  depends.  It  remains  to  say,  that 
no  act  can  be  done  by  the  society,  but  in 
general  meeting,  as  to  the  time  and  place 
of  which  the  law  has  provided,  there  shall 
be  full  and  adequate  notice ;  and  this  is  a 
sufficient  security  against  surprise.  I  will 
also  add,  that  if  any  class  or  set  of  indi- 
viduals are  so  peculiarly  circumstanced,  as 
that  their  interests  should  conflict  with 
those  of  the  majority  of  the  society,  while 
they  have  undoubtedly  contracted  to  be 
bound  by  the  suffrages  of  that  majority, 
they  are  also  protected  from  oppression,  by 
the  liberty  guaranteed  them,  of  withdrawing 
from  the  institution  altogether.  It  is  bet- 
ter that  an  inconvenient  member  of 
353  the  'society  should  be  lopped  off,  than 
the  whole  body  corporate  should 
perish. 

One  objection  of  a  minor  character  yet 
remains  to  be  disposed  of.  It  is  that  the 
requisition,  under  which  the  quota  in  ques- 
tion was  demanded,  is  illegal;  it  having 
been  adopted  by  a  president  not  duly 
elected,  it  is  said,  he  not  having  been  pre- 
viously elected  a  director. 

By  the  original  act  of  1794,  the  power  of 
choosing  a  president  and  directors,  without 
any  restriction  whatever,  is  admitted  to  be- 
long to  the  society  at  large,  in  general 
meeting.  By  the  act  of  1805,  the  legisla- 
ture has  provided  that  the  president  shall 
be  chosen  out  of  three  directors,  the  whole 
to  be  chosen  by  the  meeting ;  whence  it  is 
inferred  there  must  be  two  separate  and 
distinct  elections.  The  objection  in  ques- 
tion does  not  come  well  from  those  who 
contend,  that  the  act  1794  contains  funda- 
mental provisions,  which  even  the  legisla- 
ture is  not  competent  to  alter.  I  will  not 
stop  to  inquire,  whether  the  society  at 
large  acquired  an  exclusive  and  indefeasi- 
ble right  in  the  premises,  under  the  origi- 
nal act  of  1794,  which  will  bear  out  the 
present  proceeding ;  I  will  consider  the  case 


as  standing  under  the  act  of  1A05  only.  I 
will  here  remark,  that  I  understand  the  case 
agreed,  as  only  admitting  that  Mr.  M'Rae 
was  not  previously  appointed  a  director,  by 
a  separate  and  distinct  appointment:  I  do 
not  understand  it  to  admit,  that  the  societjr 
did  not  appoint  him  a  director  eodem  flatu, 
that  they  appointed  him  president.  By  the 
terms  of  the  act  of  1805,  a  previous  election 
as  director  is  not  necessary ;  and,  certainly, 
there  can  be  no  substantial  reason  for  giv- 
ing to  it  such  a  construction.  There  can  be 
no  real  utility  in  requiring  an  unnecessary 
circuity  of  proceeding ;  and  as  a  previous 
election  as  director,  was  not  required  by 
the  act,  there  was  no  objection  to  the  soci- 
ety husbanding  their  time  by  appointing  a 
president  and  director  (both  of  which  char- 
acters are  to  combine  in  the  same  person) 
at  one  ballot. 

354  *In   every  view  of  this  case,  there- 
fore, I  am  of  opinion,  that   the  judg- 
ment  of  the  District  Court  is  correct,  and 
ought  to  be  affirmed. 

JUDGE  FLEMING.  The  appellant,  in 
the  Court  below,  rested  his  defence  on  two 
points.  1st.  That  Alexander  M'Rae,  who 
acted  as  president  of  the  said  society,  when 
the  said  resolution  was  passed,  was  not 
duly  and  lawfully  elected ;  he  not  having 
been,  previous  to  his  appointment  as  presi- 
dent, appointed  a  director,  as  by  law  di- 
rected; and,  2dly.  That  the  motion  could 
not  be  maintained  under  the  act  of  1794,  for 
establishing  the  society;  the  requisition 
on  which  it  was  founded  not  having  been 
made  in  conformity  therewith ;  nor  under 
the  act  of  January,  1805,  lately  adopted  at 
a  general  meeting ;  the  said  act  having  at- 
tempted to  increase  his  risk,  without  his 
consent. 

With  respect  to  the  first  objection,  there 
seems  to  me  to  be  no  weight  in  it.  By  a 
regulation  of  the  society  made  in  the  year 
1795,  its  business  was  managed  by  a  presi- 
dent and  fourteen  directors.  That  regula- 
tion having  been  found  inconvenient,  it  is 
by  the  9th  section  of  the  act  of  1805,  de- 
clared, that  **there  shall  be  in  future  only 
three  directors,  out  of  whom  a  president 
shall  be  chosen."  I  construe  this  clause 
in  the  act,  in  the  same  manner  as  if  the 
words  had  been,  **there  shall  be  in  future 
only  three  directors,  one  of  whom  shall  be 
president."  And  as  to  the  mode  of  his 
election,  it  appears  to  me  immaterial 
whether  be  was  first  elected  president,  and 
afterwards  the  same  day  chosen  one  of  the 
three  directors,  or  had  been  first  chosen  a 
director,  and  afterwards  elected  president ; 
as  he  was  on  the  same  day  (and  long  be- 
fore the  resolution  making  the  requisition 
in  question)  both  president  and  one  of  the 
three  directors ;  and  so  it  was  admitted  by 
the  appellants'  counsel  in  the  argument, 
which  was  perfectly  consistent  with  the 
true  meaning  and  spirit  of  the  law. 

2.  As  to  the  second  objection,  that,  at  first 
view,  seemed  to  have  been  of  more  conse- 
quence;  but,    on    due    consideration, 

355  Mhat    also    seems    to    be  unavailing. 
The  first    institution  of  this  society, 

which,  as  was  generally  supposed,  would 
be  of  great  convenience  and  utility  to  the 
community  at  large,  was  a  mere  matter  of 
experiment,  and  which  must  probably   un- 


V  K.  4  Hen  &  M— 58 


913 


4  HEN.  &  M. 


VxRanoA  Rbports,  Ankovatbd. 


86&-367 


dergo  such  changes  and  modifications  as 
experience  should  point  out,  in  order  to 
make  it  more  equal  and  extensively  useful 
to  the  community.  In  contemplation,'  then, 
of  these  circumstances,  the  L^egislature, 
in  the  act  that  established  and  incorporated 
the  society,  provided  by  a  special  clause  for 
the  purpose,  that  *'the  society,  or  a  major- 
ity of  them,  shall  be  at  liberty,  from  time 
to  time,  to  alter  and  amend  the  rules  and 
regulations  as  they  may  judge  necessary.'* 
So  with  respect  to  the  Constitution  of  the 
United  States,  which  was  composed  by  the 
collected  wisdom  of  the  whole  union,  after 
long  deliberation  it  was  found  on  experi- 
ence to  be  defective,  and  to  require  sundry 
amendments,  which  have  been  already 
made ;  and  it  is  not  yet,  perhaps,  quite  per- 
fect, which  is  the  inevitable  fate  of  all  hu- 
man institutions. 

Of  these  circumstances  Doctor  Currie  was 
fully  apprized  when  he  subscribed,  and  be- 
came a  member  ot  the  society ;  and  there- 
fore had  no  just  ground  of  complaint. 

A  few  years'  experience  taught  the  society 
that,  under  the  original  constitution,  the 
risk  was  very  unequal  between  the  town 
and  country  subscribers,  in  favour  of  the 
former;  and  therefore  it  became  necessary, 
in  order  to  do  justice  to  both  classes,  to 
separate  their  interests,  as  there  was  much 
more  danger  to  the  town  than  to  the  coun- 
try houses,  and  therefore,  on  the  principle 
of  equality  and  reciprocity,  a  majority  of 
the  society,  on  a  representation  to  the  leg- 
islature, procured  an  act  of  Assembly, 
passed  the  29th  January,  1805,  in  which  it  is 
declared,  that  **all  premiums  and  quotas,  in 
future,  for  the  assurance  of  houses  in 
towns,  shall  be  applied  to  the  payment  of 
losses  sustained  by  the  burning  of  houses 
in  towns,  and  none  other.  And.  vice  versa 
respecting  losses,  by  the  burning  of  houses 
in  the  country." 

But  it  is  objected  that  this  regulation  is 
not  binding,  because  every  individual  mem- 
ber of  the  society  was  not  consulted 
356  *nor  assenting  to  the  regulation.  It 
would  be  misspending  time  to  refute 
this  argument,  as  in  all  institutions  of  this 
kind,  the  acts  of  a  majority  are  binding 
on  the  whole :  by  the  civil  law  that  major- 
ity must  consist  of  two-thirds  of  the  mem- 
bers. And  the  appellants'  principal  had 
the  less  reason  to  complain,  as  he  was,  by 
the  13th  section  of  the  same  act,  at  full  lib- 
erty to  withdraw  from  the  society,  on  giv- 
ing six  weeks  previous  notice,  and  paying 
all  arrearages  due  at  the  time  of  withdraw- 
ing. 

As  to  the  right  of  the  assembly  to  alter 
the  charter,  I  will  just  observe  that  it  was, 
in  effect,  done  by  the  society  itself;  who 
in  order  to  give  it  more  validity,  did  it  un- 
der the  sanction  of  a  legislative  act,  the 
same  authority  by  which  the  institution 
was  established ;  and  I  shall  only  subjoin 
a  very  correct  note  in  Tucker's  Blackstone, 
on  the  subject.  That  **no  corporation  has 
been  created  in  Virginia,  since  the  revolu- 
tion, but  by  an  act  of  the  Legislature ;  their 
powers  and  privileges  must  therefore,  de- 
pend wholly  on  the  act  of  Assembly  by 
which  they  are  first  established,  or  such 
have  been  afterwards  made,  for  the  special  | 


purpose   of     limiting     or   enlarging    their 
privileges  respecti  vely . ' ' 

I,  upon  the  whole,  concur  in  the  opinion, 
that  the  judgment  be  affirmed. 


Scott's   Executors  v.    Trents,  Crump,  and 
Bates. 

October,  1800. 

Arbitrstloii  snd  Awsrd— Setting  Aside  Award-MU- 
tska  of  Arbltrstors^^CaM  at  Bar.— In  a  suit  la 
Chancery  to  set  aside  an  award  on  the  ffronad  of 
a  mistake  of  the  arbitrators,  the  defendant  by  his 
answer  consenting  that  the  award  may  be  opened, 
and  an  account  taken  (if  the  complainants  choose) 
from  the  bearinnlnff,  bat,  at  any  rate  as  to  certain 
particulars  specified  by  himself:  he  is  boand  to 
abide  by  a  statement  thereupon  made  by  a  Com- 
missioner of  the  Court,  refusins:  to  open  tbe 
account  (on  his  motion)  from  the  befflnnlnf,  and 
professing  only  to  correct  the  mistake  alleged  bj 
the  complainants:  (notwithstanding  such  mistake 
be  not  proved  Independently  of  the  report  of  the 
Commissioners;)  no  evidence  having  been  offered 
by  the  said  defendant  as  to  the  particulars  speci- 
fied by  him.  and  no  objection  to  such  repon 
appearing,  except  that  the  account  was  not  opened 
from  the  beginning. 

Interestt— On  Decree  Pending  Appeal.— interest  on  the 
amount  of  a  decree  of  the  Superior  C?oart  of 
Chancery,  pending  an  appeal  from  that  decree, 
such  appeal  having  been  taken  before  the  act  of 
1808,  was  not  allowed,  notwithstanding  the  case  of 
Deans  v.  Scriba. 

This  was  an  appeal  from  a  decree  of  the 
Superior  Court  of  Chancery,  held  in  Rich- 
mond, pronounced  the  1st  of  May,  1803. 
357  *The  appellees  brought  a  suit  in  the 
Charlottesville  District  Court,  upon 
an  open  account  against  John  Scott,  on  the 
19th  of  April,  1792.  The  cause,  by  consent 
of  parties,  was  referred  to  Richard  Adams, 
and  fchree  others,  or  to  any  three  of  them, 
whose  award  was  to  be  made  the  jndgment 
of  the  court.  Previous  to  the  meeting  of 
the  arbitrators,  (as  appears  by  a  certified 
copy  of  the  instrument  hereafter  men- 
tioned, brought  up  since  this  cause  was 
argued, )  Richard  Crump,  for  Trents,  Crump 
and  Bates,  the  plaintiffs  in  that  suit,  ex- 
ecuted an  instrument  in  writing  under  his 
hand  and  seal,  (dated  €k:t.  25th.  1792,) 
whereby  they  covenant  and  ^'oblige  them- 
selves that,  if  on  a  reference  of  the  ac- 
counts of  Carter  and  Trent,  Alexander  and 
P.  Trent,  Prosser  and  Trent,  Carter  and 
Trents,  and  Peterfield  Trent,  with  John 
Scott,  gentleman,  there  is  a  balance  or  bal- 
ances due  him  on  such  reference,  thej 
agree  that  the  said  balance  or  balances 
shall  be  discounted  and  allowed  out  of  the 
debt  due  from  the  said  John  Scott  to 
Trents,  Crump  and  Bates.** 

In  September,  1793,  the  arbitrators  re- 
turned their  award,  dated  December  10th. 
1792,  reciting,  ^'that,  having  examined  the 
accounts  existing  between  the  parties,  and 
the  other  accounts  laid  before  them  by  the 
parties,  they  find  a  balance  of  4721.  9s.  3  l-2d. 
due  from  Scott  to  Trents,  Crump  and 
Bates,  including  interest;  which  sum  of 
4721.  98.  3  l-2d.  is  by  consent  and  desire  of 
the  parties,  balanced  by  a  like  sum  brought 
from  an  account  then  under  arbitration, 
between  the  said  John  Scott  and  Peterfield 
Trent,  and  in  part  of  the  balance  due  on  the 


♦The  principal  case  Is  cited  with  approval  in 
Kincald  V.  Cunningham.  2  Mnnf.  8.  See  mono- 
graphic note  on  "Arbitration  and  Award"  appended 
to  Bassett  V.  Cannin^ham.  9  Oratt.  6M. 

tSee  monographic  note  on  ^'Interest**  appended  to 
Fred  v.  Dixon.  27  Gratt.  541. 
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said  account  from  the  said  P.  Trent;"  and 
they  award  the  same  accordingly. 

No  exception  was  taken  to  the  award ;  the 
court  entered  judgment  in  these  words: 
*  *  Therefore  it  is  considered  by  the  court, 
that  this  cause  be  dismissed;  the  parties 
having  consented  thereto.'* 

In  March,  1794,   Trent,  Crump  and 

358  Bates,    filed   a    bill  *in  the  late  High 
Court  of  Chancery,  the  object  of  which 

was  to  set  aside  this  award,  as  founded  in 
a  mistake  of  the  arbitrators,  as  to  the  in- 
tention of  the  parties,  in  the  submission  to 
them;  suggesting  that  Scott  was  not  to 
have  any  credit  with  Trent,  Crump  and 
Bates,  on  their  account,  for  any  balance 
which  might  be  due  him  from  the  other 
parties  named  in  the  instrument  executed 
by  Richard  Crump,  in  their  behalf,  unless 
upon  an  adjustment  of  all  the  accounts  be- 
tween him  and  those  parties  respectively, 
there  should  appear  to  be  a  balance  due 
upon  the  aggregate  amount  of  all  those  ac- 
counts, instead  of  a  balance  upon  any  one 
of  them  only ;  whereas,  they  had  applied 
part  of  a  balance  due  from  P.  Trent  alone, 
to  the  discharge  of  their  account;  although 
there  were  balances  due  from  Scott  to  three 
of  the  other  firms,  which  remain  unsatis- 
fied. 

Scott,  by  his  answer,  insists,  that  the 
terms  on  which  the  accounts  with  the  com- 
plainants were  referred  were  essentially 
different  from  the  representation  in  the 
bill;  and,  for  proof,  refers  to  the  instru- 
ment executed  by  Richard  Crump ;  and  fur- 
ther, that  the  award  shews  that  all  the 
discounts  made  therein  were  with  the  con- 
sent of  the  complainant.  That,  however, 
as  the  complainants  are  desirous  and  seek- 
ing to  open  the  said  award,  he  accedes 
thereto,  and  prays  that  an  account  may  be 
taken  (if  the  complainants  choose)  from 
the  beginning ;  but,  at  any  rate,  in  certain 
particulars  afterwards  mentioned.  An  ac- 
count was  accordingly  directed ;  a  balance 
of  6201.  Is.  9d.  stated  to  be  due  from  Scott ; 
for  which  sum  there  was  a  decree  entered, 
and  an  appeal  taken  into  this  court ;  which 
having  abated  by  the  death  of  Scott,  was 
revived  by  his  executors. 

Randolph,  for  the  appellants. 

Wickham,  for  the  appellees. 

JUDGE    TUCKER,     (after    stating    the 

cases  above).     I   was    at    first    inclined   to 

think  that    the    suggestions    of     the 

359  *bill  were  supported   by    the   deposi- 
tions of  the  arbitrators,  as  well  as  by 

the  instrument  executed  by  Richard  Crump, 
above  referred  to.  And  on  those  grounds 
I  thought  the  case  was  brought  within  the 
principle  stated  by  Lord  Hardwicke,  (3 
Atk.  644,)  and  by  the  master  of  the  rolls, 
(Ambler,  245,)  as  also  within  that  of  Pleas- 
ants, Shore  &  Co.  v.  Ross,  (1  Wash.  158,) 
independent  of  the  defendant's  consent  to 
open  the  awards  given  in  his  answer.  But 
I  entertain  some  doubts  now  upon  that 
point;  for  the  arbitrators  do  not  acknowl- 
edge any  mistake  in  terms  sufficient,  as  I 
conceive,  to  remove  the  weight  of  evidence 
arising  out  of  their  award,  viz.  that  the 
arrangement  was  made  by  consent  and 
desire  of  the  parties.  This  is  strongly  sup- 
ported by  the  affidavit  of  Mayo  Carrington, 
one  of    the  arbitrators,    who   swears  that, 


during  the  examination  of  the  business,  a 
number  of  accounts  and  other  papers  were 
exhibited  by  all  the  parties  present,  and 
that  Alexander  Trent,  Peterfield  Trent,  and 
John  Scott,  were  present  during  the  whole 
time  of  collating  the  evidences  that  were 
brought  forward  in  the  discussion  of  the 
business,  P.  Trent  representing  Carter  and 
Trent,  and  Carter  and  Trents ;  and  on  those 
documents  the  award  was  founded  and  re- 
turned. 

What  strengthens  this  evidence  very 
much,  is,  that  on  the  27th  July,  1793,  more 
than  six  months  after  the  former  award, 
two  of  the  same  arbitrators  made  a  second 
award,  (in  a  suit  depending  in  Henrico 
Court,  between  Carter  and  Trents,  plain- 
tiffs, and  John  Scott,  defendant;  and,  in 
another  between  Peterfield  Trent  and  the 
said  John  Scott,)  in  which  latter  award 
they  proceed  upon  the  same  principles  as  in 
the  first,  declaring  the  application  of  a  part 
of  the  balance  due  from  P.  Trent  to  Scott, 
to  the  credit  of  the  latter  with  Trent, 
Crump  and  Bates,  to  have  been  made  by 
the  consent  and  desire  of  John  Scott,  and 
Trent.  Crump  and  Bates.  I  think  therefore 
the  award  ought  not  to  be  set  aside  on  the 
ground  of  mistake  in  the  arbitrators. 
360  *But  the  defendant  having  in  his 
answer  consented  to  open  the  award, 
and  it  appearing  that  one  of  his  executors, 
who  is  now  a  defendant,  had  notice  of  the 
reference  to  a  Commissioner,  and  actually 
attended  him,  and  admitted  that  the  claim 
of  Trents,  Crump  and  Bates  against  his 
testator  was  properly  stated;  and  having 
also  produced  in  evidence  the  statements 
upon  which  the  referees  appointed  by  Hen- 
rico Court  had  made  up  their  award  in  the 
suits  before  noticed,  without  producing  evi- 
dence of  any  errors  therein,  according  to 
the  suggestions  made  in  the  answer  of  John 
Scott,  both  the  report  and  decree  appear  to 
me  to  be  right. 

JUDGE  ROANE.  Were  it  not  for  the 
consent  of  Scott,  stated  in  his  answer,  to 
waive  the  advantage  gained  by  the  award 
and  judgment  at  law,  on  condition  of  re- 
examining the  accounts  in  relation  to  the 
several  items  stated  in  that  answer,  I 
should  probably  be  of  opinion  that  the 
award  should  not  be  disturbed.  The  evi- 
dence of  the  arbitrators  would,  perhaps,  be 
too  loose  to  vary  the  construction  of  an 
agreement  from  that  admitted  by  the  con- 
sent of  parties,  at  the  time  of  rendering 
both  awards,  as  also  at  that  of  the  rendi- 
tion of  the  judgment  in  the  District  Court. 
Besides,  the  agreement  itself  of  October 
25th,  1792,  is  not  explicit  and  unequivocal  in 
support  of  the  construction  now  contended 
for  on  the  part  of  the  appellees'  counsel. 
The  expression  ^'balance  or  balances,*' 
twice  repeated  in  that  instrument,  would 
rather  seem  to  rebut  that  construction,  and 
apply  to  the  separate  balances  found  in 
favour  of  Scott,  with  the  several  firms,  and 
thus  correspond  with  the  construction  made 
at  the  time  of  rendering  the  several 
awards.  But,  however  this  point  may  be, 
(as  to  which  I  give  no  conclusive  opinion,) 
the  appellants  must  abide  by  the  admission 
their  testator  has  made;  and  on  a  perusal  of 
the  Commissioners'  report  and  the  accounts, 
I  see  no  cause  to  depart  from  his  report  in 
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any  of  those  particulars,   and   concur  that 
the   decree    of     the     Chancery     Court    be 
affirmed. 

361  *By     both    the    Judges,     (JUDGE 
FLEMING  not  sitting  in  the  cause,) 

the  decree  of  the  Superior  Court  of  Chan- 
cery affirmed. 

After  the  Court  had  delivered  their  opin- 
ions in  favour  of  affirming  the  decree  in 
the  above  case,  Mr.  Wickham  submitted  to 
the  Court  the  propriety  of  allowing  the  ap- 
pellees interest  upon  the  debt  from  the  time 
of  the  decree  made  in  the  Court  of  Chancery, 
until  it  should  be  finally  affirmed  there; 
and  referred  the  Court  to  the  case  of  Deans 
V.  Scriba,  (2  Call,  420,)  the  decree  in  which 
seems  to  justify  that  idea. 

JQDGE  TUCKER.  With  all  the  respect 
which  I  feel  for  the  precedents  of  this 
Court,  I  must  be  permitted  to  doubt  its 
power  to  give  such  a  decree  as  is  now  asked 
for.  The  powers  of  this  Court  are  alto- 
gether statutory.  Until  the  act  of  1803,  c 
116,  (a)  which  passed  after  this  appeal  was 
allowed,  I  know  of  no  law  that  gave  to  this 
Court  the  power  of  giving  damages  upon 
the  affirmance  of  a  decree  in  Chancery. 
And  if  interest  and  damages  are  converti- 
ble terms,  as  perhaps  they  may  be,  I  can- 
not think  this  Court  warranted  in  giving 
the  latter,  under  the  name  of  the  former,  in 
any  case  which  was  depending  in  this  court 
prior  to  the  commencement  of  that  act. 
The  case  of  Deans  v.  Scriba  was  decided 
nine  years  ago,  and  although  there  must 
have  been  at  least  a  hundred  decrees  in 
Chancery  affirmed  generally  since  that  de- 
cision, this  is  the  first  application,  except 
in  the  case  of  Taylor  and  Nicholson,  for 
this  court  to  give  interest  pendente  the  ap- 
peal, that  I  have  heard  of:  in  that  case  it 
was  refused.  Nor  do  I  think  we  have  power 
to  give  it  in  this. 

JUDGE  ROANE.     In  the  case  of   Deans 

V.  Scriba,  (b)  the  decree   was   for  a   given 

sum       of     money,       with      interest 

362  ^thereafter,  until  paid.  On  an  ap- 
peal by  the  defendant,  this  Court  de- 
clared its  opinion  to  be,  **that  in  all  cases 
of  simple  contracts,  not  bearing  interest  in 
their  original,  but  on  which  at  law  inter- 
est is  given  by  Juries,  in  the  way  of  dam- 
ages, the  interest  in  equity  can  only  be 
continued  to  the  time  of  entering  the  final 
decree."  The  decree  was  therefore  re- 
versed, (inter  alia,)  as  to  this  interest;  and 
by  the  decree  of  this  Court  interest  was  di- 
rected **to  be  computed,  on  the  balance,  to 
the  time  of  entering  the  final  decree  in  the 
High  Court  of  Chancery,  in  pursuance 
hereof,  the  appellants  having  unjustly  de- 
layed the  final  decree,  by  their  appeal  to 
this  Court."  As  the  Court  of  Chancery 
had  no  power  to  allow  interest,  according 
to  this  opinion  of  the  Court,  beyond  the 
time  of  entering  its  decree;  and  as  this 
Court,  reversing  a  decree,  is  to  render  such 
judgment  as  the  Court  below  ought  to  have 
rendered,  (c)  and  none  other,  I  do  not 
clearly  discern  that  this  decision,  though 
upon  a  reversal,  was  either  warranted  by 
the  act  just  mentioned,  so  far  as  it  relates 
to  this  ulterior  interest,  or   by  the   general 


Sa)  2  Kev.  Code,  p.  29. 
b)  2  Call.  416. 
c)  Rev.  Code,  vol.  1,  p.  68. 


Spirit  of  our  acts,  (of  that  day, )  which  did 
not  allow  compensation  by  way  of  dam- 
ages, in  the  event  of  affirming  decrees  in 
Chancery.  As  this  decree,  however,  is  said 
to  have  been  rendered  upon  great  consider- 
ation, I  have  certainly  no  wish  whatever  to 
disturb  or  depart  from  it.  It  is  however 
the  case  of  a  reversal,  which  may  make  a 
difiference;  whereas,  the  case  before  us  is 
that  of  an  affirmance.  It  is  true  that  the 
ground  assigned  by  the  Court  for  giving 
this  ulterior  interest  in  the  case  of  Deans 
V.  Scriba,  also  applies  to  this  case,  viz. 
that  the  appellants  **have  by  their  appeal, 
unjustly  delayed  the  final  decree;"  but, 
on  the  other  hand,  as  the  law  had  (at  that 
period)  allowed  no  damages  on  the  affirm- 
ance of  decrees  in  Chancery,  probably,  as 
was  said  by  this  court  in  the  case  of  Skip- 
with  V.  Clinch, (d)  ^'because  Chancery  cases 
generally  depend  upon  complex  and  difficult 
questions  which  ought  to  be   settled  by  the 

Supreme  Court,  and  therefore  appeals 
363      in  those,  seldom  ^practised  merely  for 

delay,  are  not  discouraged,"  it  would 
seem  to  be  in  unison  with  the  same  policy, 
in  the  case  of  an  affirmance,  to  omit  giving 
the  ulterior  interest  also,  if  it  were  even 
regular  in  the  case  of  an  affirmance,  to  add 
to  the  decree  affirmed.  This  evil,  if  it  be 
one,  is  now  remedied,  except  as  to  prior 
cases,  by  the  act  of  January,  1804,  c.  29,  (c) 
which  not  only  gives  power  to  the  Courts 
of  Equity  to  award  interest  up  to  the  time 
of  payment,  but  also  authorizes  the  appel- 
late Courts  to  award  10  per  cent,  damages 
in  ** satisfaction  of  all  interest  or  dam- 
ages," from  the  time  the  decree  was  ren- 
dered. 

On  these  grounds  I  am  of  opinion,  that 
no  addition,  in  respect  of  this  ulterior 
interest,  should  be  made  to  this  decree  of 
affirmance.  

Brickhousev.  Hunter,  Banks  and  Co. 

Arffued  at  April  term.  1800. 
Decided  at  October  term,  1800. 

I.  ArMtmtioB— SabmlssloD  ol  Controversy  In  5alt  t» 

Arbitrston— Effect.*— Aittaouffh  consent  of  parties 


(d)  8  Call,  88. 

(e)  R€      - 


_,  Rev.  Code,  2  vol..  p.  29. 

•ArMtmtlon  end  Awerd-Submlselon  of  Matters  tai 
Suit  to  Arbitrstore— Effect— In  Llffon  t.  Ford,  5 
Manf.  15.  it  is  said,  the  parties  taavinr  by  consent 
submitted  all  matters,  in  difference  between  tbem 
in  tbe  suit,  to  tbe  decision  of  arbitrators,  the  prin- 
cipal of  wtatcli  matters  was  tbe  amonnt  of  damage*, 
which  the  appellee  on^rht  to  recover  from  the  ap- 
pellant: such  submission  precludes  the  appellant 
from  contendinar,  that  the  amount  of  the  damaares 
was  conclusively  settled  by  the  verdict,  and  is  a 
waiver  of  the  objection  that  greater  damacres  are 
ariven  by  the  award,  citing  BrickAouse  r.  IhaUer.  4 
Hen,  it  M.  868. 

And  in  Riley  v.  Jarvis,  48  W.  Va.  48,  26  S.  E.  Rep. 
887,  citing  the  principal  case,  it  is  held  that  where 
an  order  is  made  by  consent  from  the  Justice  court. 
submitting  the  matter  in  controversy  to  arbitration 
the  submission  is  not  revocable  except  by  order  of 
the  justice,  under  statute.  The  principal  case  S 
also  cited  in  foot-note  to  Pleasants  v.  Ross,  1  Wash. 
157. 

See  monographic  fio^tf  on  "Arbitration  and  Award' 
appended  to  Bassett  v.  Cunningham.  9  Oratt.  684. 

Pellare  of  Bill  to  Show  Equity- Welver  of  Objectios. 
—In  Dey  v.  Martin,  78  Va.  6.  it  is  said :  "The  appel- 
lant, however,  insists  that  the  bill  on  its  face  shows 
no  case  for  equitable  relief,  and  that  tt  oug^ht  to 
have  been  dismissed.  But  no  such  objection,  by  de- 
murrer or  otherwise,  was  made  in  the  court  below, 
and  it  is  now  too  late  to  urge  it.  See  Vanlew  r. 
Bohannan,  etc.,  4  Rand.  640:  Briekhowe  v.  Bunt4r, 
etc,  4  Hen,  A  M,  868.'* 
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cannot  fflve  jarisdlction  to  a  Ck)urt  of  Eqnity:  yet, 
(after  an  Injunction  granted  Improperly.)  If  the 
parties  refer  all  matters  in  difference  between 
them  In  that  snlt,  to  certain  arbitrators  mntaally 
chosen:  consenting  that  their  award  may  be  made 
the  decree  of  the  Court,  such  consent  Is  binding ; 
the  whole  case.  Including  the  question  of  law, 
beinff  thereby  transferred  from  the  Court  to  the 
arbitrators. 
a.  dame— Certainty  of  Award— Case  at  Bar— An 
award  Is  not  the  less  certain  and  final,  because 
the  arbitrators  refer  to  a  report  previously  made 
by  a  Commissioner  in  Chancery,  and  declare  (in 
general  terms)  their  concurrence  with  it,  instead 
of  specifying  the  particulars  or  substance  thereof, 
in  the  award  itself;  nor  because  they  submit  to 
the  0>urt  the  propriety  of  their  award  in  point  of 
law.    and  as  a  guide  for  the  Court  in  deciding 


upon  it,  state  the  grounds  and  reasons  thereof. 
;.  Partaerahip-  Settlement  of  Accoanta— AdmlaslbUL,^ 
of  Booka  in  Evidence,  t— In  a  settlement  of  accounts 


between  copartners,  the  books  of  the  copartnery 
are  admissible  evidence,  and  vouchers  for  every 
item  need  not  be  produced. 

This  was  an  appeal  from  a  decree  of  the 
Superior  Court  of  Chancery,  held  at  Wil- 
liamsburgh,  pronounced  on  the  9th  of 
April,  1803. 

Brickhouse  brought  an  action  of  account 
render,  against  Isaac  Smith,  one  of  the  part- 
ners of  Hunter,  Banks  Si  Co.  and  obtained  a 
judgment  for  an  account.  In  pursuance  of 
which,  auditors  were  appointed  by  the 
Court;  and,  at  a  subsequent  day,  at  the 
instance  and  on  the  motion  of  the  parties, 
three  other  auditors  were  added  to  the 
former  number,  and  any  three  of  the  whole, 
were  directed  to  examine,  state  and 
364  settle  all  accounts  between  *the  par- 
ties, which  was  accordingly  done; 
and,  no  exception  being^  taken  to  their  re- 
port or  proceedings,  final  judgment  was 
rendered  pursuant  thereunto,  in  favour  of 
Brickhouse. 

To  this  judgment.  Hunter,  Banks  &.  Co. 
preferred  a  bill  of  injunction  to  the  Judge 
of  the  High  Court  of  Chancery,  who  awarded 
the  injunction.  The  accounts  were  referred 
to  a  Commissioner  of  the  Court,  who  made 
a  report  which,  on  exceptions  taken  to  it, 
was  recommitted  by  the  Court  to  the  Com- 
missioner, who  made  a  second  report,  as- 
signing reasons  in  support  of  the  former,  by 
which  he  had  reported  1181.  9s.  7d.  3-4  to 
be  paid  to  Hunter,  Banks  &  Co.  with  the 
addition  of  501.  paid  by  Isaac  Smith  on  ac- 
count of  the  judgment  at  law,  the  voucher 
for  which  had  not  before  been  produced ; 
making  in  all  1681.  98.  7d.  3-4.  On  the  29th 
of  May,  1800,  the  Commissioner  certifies, 
that  the  parties  appeared  by  consent  at  his 
office,  and  agreed,  that  if  any  supplemental 
report  appeared  necessary,  it  might  be 
made.  But  the  Commissioner  declined 
making  any;  after  which,  (as  is  presuma- 
ble, )  by  consent  of  the  parties,  all  matters 
in  difference  between  them  in  that  suit, 
were  referred  to  the  final  determination  of 
Thomas  Newton  and  William  Pennock, 
whose  award,  or  that  of  an  umpire  to  be 
chosen  by  them,  was  to  be  made  the  final 
decree  of  the  court.  They  made  a  report, 
declaring  that  they  had  examined  the  ac- 
counts between  the  parties,  and  could  find 
no  cause  to  disagree  with  the  Commissioner 
in  his  report.  **8ubmitting,  however,  to 
the  decision  of  the  Court,  the  necessity  of 
Hunter,  Banks  &  Co.  producing  vouchers 
to   certain  charges  (amounting  to  1331.  9s.) 


tPsrtnershlp.— See  monograpbic  noU  on  "Partner- 
flbip"  appended  to  Scott  v.  Trent,  1  Wash.  77. 


objected  to  by  Brickhouse,"  (before  the 
Commissioner).  They  add,  having  consid- 
ered the  situation  of  the  times  (1781  to  1783, 
during  the  American  war)  when  much  of  the 
business  was  done,  they  conceive  it  was 
not  possible  to  obtain  receipts,  as,  in 

365  many  instances,  ^advances  were  made 
on    the  sea-shore   roads,    ftc.  for  the 

safety  of  removing  goods;  in  which  case 
only,  memorandums  of  the  advances  could 
be  made.  Under  which  circumstances,  they 
consider  the  Commissioner's  report  to  be  as 
just  as  the  times  of  transacting  the  business 
would  admit  of,  which  they  submit  to  the 
Court. 

The  Chancellor  of  the  Williamsburgh  dis- 
trict, to  which  the  cause  had  been  removed, 
being  of  opinion  that,  Brickhouse  being  a 
partner,  and  having  a  right  to  inspect  the 
books  of  Hunter,  Banks  Sl  Co.  they  were 
admissible  evidence;  and  concurring  in 
opinion  with  the  arbitrators,  that,  from  the 
circumstances  of  the  country,  it  would  have 
been  impossible  to  produce  vouchers  for 
every  item  in  the  accounts,  decreed  accord- 
ing to  their  report ;  from  which  decree  an 
appeal  was  taken  to  this  Court. 

Randolph,  for  the  appellant,  relied  on  the 
following  points: 

1.  That  the  judgment  in  the  action  of  ac- 
count was  not  liable  to  be  examined  in 
equity,  on  any  ground  stated  in  the  bill. 
If  it  be  said  that  the  submission  to  refer- 
ence was  a  waiver  of  the  objection  to  a  want 
of  jurisdiction  in  the  Court,  the  answer  is, 
that  exceptions  were  filed  at  the  coming  in 
of  the  report  of  the  referees,  expressly  ob- 
jecting to  the  admissibility  of  the  books  of 
Hunter,  Banks  &  Co.  as  evidence. 

2.  The  referees  do  not  substantially  and 
independently  decide  the  cause,  but  dele- 
gate the  power  given  them  to  the  Master 
Commissioner. 

3.  The  award  is  erroneous  on  its  face : 
the  referees  only  say  that  they  see  no  cause 
to  differ  from  the  statement  made  by  Master 
Commissioner  Dunscomb,  and  submit  to 
the  Court  the  propriety  of  allowing  certain 
items  without  vouchers.     In.  fact,  there  was 

no  other  evidence    before    them  than 

366  the    books    of  Hunter,  Banks  *^  Co. 
which  were  not  evidence  for  them  in 

their  own  case. 

Williams  and  Warden,  for  the  appellees, 
contended,  that  Brickhouse,  by  agreeing  to 
the  reference  in  Chancery,  had  opened  the 
judgment  at  law,  and  waived  all  objection 
to  the  jurisdiction  of  the  Court. 

The  award  was  final  and  conclusive  be- 
tween the  parties.  The  only  possible  ob- 
jection to  it  was,  thsir  submitting  to  the 
Court,  whether,  under  the  circumstances, 
it  was  incumbent  on  Hunter,  Banks  &  Co. 
to  produce  vouchers  in  support  of  certain 
charges.  They  decide  that  vouchers  were 
not  necessary.  This  they  had  a  right  to 
do,  and  their  decision  upon  the  case  in 
matters  of  fact,  cannot  be  reviewed  by  the 
Court,  when  no  corruption  or  partiality  ap- 
pears, (a)  Bven  if  they  had  taken  the 
opinion  of  Master  Commissioner  Dunscomb, 
the  award  would  not  have  been  erroneous 
on  that  account.  Arbitrators  may  take  the 
opinions  of  others  as  a  guide  to  their  own 


(a)  1  Ves.  jun.  880;  2  Ves.  Jan.  15,  Morgan  v.  Mather. 
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deciaioas;  and  when  adopted,  it  makes  it 
tlieir  own  act. (a) 

The  books  of  Hunter,  Banks  &  Co.  who 
were  partners  with  Brickhouse  in  the  vessel 
which  was  the  subject  of  this  controversy, 
were  clearly  admissible  evidence  under  the 
authority  of  the  case  of  Fletcher  v.  Pol- 
lard, (b)  They  were  the  books  of  all  the 
partners,  quoad  this  transaction,  each  hav- 
ing a  right  to  inspect  them.  In  truth, 
Brickhouse  has  received  considerable  credits 
extracted  from  the  books  alone,  and  it  is 
contrary  to  all  principle,  to  permit  a  party 
to  claim  credits  from  books,  without  admit- 
ting their  debits  also. 

JUDGE    TUCKER,    (after    stating    the 

case, )    proceeded :  That   the   Judge   of  the 

High  Court  of  Chancery,  ought  not  to  have 

awarded  the  injunction  prayed  for,  after  the 

judgment    in  the    action    of   account 

367  render  had   been  *regularly  and  duly 
obtained,      without    any     exceptions 

taken,  either  to  the  report  of  the  proceed- 
ings of  the  auditors,  a  part  of  whom  seem 
to  have  been  nominated  and  agreed  to  by 
the  parties,  I  am  much  disposed  to  think. 
For  the  action  of  account  render  comes  the 
nearest  to  the  proceedings  in  a  Court  of 
Equity,  of  any  other  that  I  recollect  at  the 
common  law.  But  the  voluntary  consent  of 
the  parties  to  the  reference  made  by  the 
High  Court  of  Chancery  to  the  final  de- 
termination of  Thomas  Newton  and  Wil- 
liam Pennock,  judges  chosen  by  the  mutual 
act  and  consent  of  the  parties,  appears  to 
me  to  do  away  the  objection  to  the  Court's 
sustaining  the  bill,  instead  of  dissolving 
the  injunction  upon  the  coming  in  of  the 
answer  of  Brickhouse ;  and,  though  I  was 
at  first  inclined  to  doubt  whether  the  arbi- 
trators had  made  an  award  or  not,  upon 
more  mature  consideration  and  inspection 
of  it,  I  am  satisfied  It  is  a  good  award  in 
equity,  and  therefore  that  the  decree  be 
afiirmed. 

JUDGE  ROANE.  The  reference  by  con- 
sent in  this  case,  is  a  waiver  of  the  objec- 
tion, (if  it  would  otherwise  have  availed 
the  appellant, )  that  the  appellees  were  con- 
cluded by  the  decision  in  the  action  of  ac- 
count in  Northampton  Court.  This  cause 
(the  injunction)  made  the  merits  of  that 
decision  a  part  of  the  matter  in  controversy 
to  be  decided  on  in  it ;  and  the  whole  case, 
including  this  question  of  law,  was  trans- 
ferred from  the  Court  to  the  arbitrators. 

The  award  of  the  arbitrators  (Newton  and 
Pennock)  adopts  the  report  of  the  commis- 
sioner Dunscomb  as  their  report,  and  de- 
cides that  vouchers  were  not  necessary  to 
be  produced,  for  the  reasons  stated  in  the 
latter  part  of  the  award.  It  is  true  it  also 
submits  to  the  Court  the  propriety  of  this 
decision  in  point  of  law,  and,  as  a  guide 
for  the  Court  in  declaring  upon  it,  states 
the  grounds  and  reasons  of  their  opin- 

368  ion  in  this  particular.     *In  this  case, 
this   award  comes  up    to  what  seems 

to  have  been  required  by  this  Court  in  the 
case  of  Pleasants  v.  Ross,(c)  namely,  that 
where  an  award  is  to  be  impeached  on  the 
ground  of  a  mistake  of  the  arbitrators  as 
to  facts  or  principles,  such    mistake   ought 


(a)  5  Ves.  jun.  848,  Emery  v.  Wase. 

(b)  2r  -     


I  Hen.  &  Munf.  543. 
(c)  1  Wasb.  158. 


to  appear  on  the  face  of  the  award  itself; 
and  that  such  mistake  is  not  to  be  proved 
by  affidavits,  which  are  only  proper  to  es- 
tablish partially  or  misbehaviour  in  the  ar- 
bitrators, or  the  like. 

The  award  before  us  then  is  final ;  but  it 
has  gone  on  to  aid  the  Court  (by  stating 
a  special  matter  on  the  face  of  the  award 
itself)  to  decide  whether  the  arbitrators 
were  mistaken  in  the  principles  of  their  de- 
cision or  not ;  and  this  brings  ns  to  that 
question. 

It  seems  to  me,  that  for  the  reason  as- 
signed in  the  award  itself,  and  more  partic- 
ularly for  those  assigned  in  the  decree  in 
question,  vouchers  were  no  necessary  to 
be  produced.  Those  reasons  are,  (as  re- 
sulting from  those  two  documents, )  the  sit- 
uation of  the  times  when  the  advances  were 
made;  that  the  appellant  was  a  voluntary 
partner  of  the  appellees,  who  acted  as  ship*& 
husband,  with  his  consent  by  his  ratifica- 
tion ;  that,  as  a  partner,  he  had  always  a 
right,  and  undoubtedly  the  opportunity  to 
inspect  the  books  of  accounts;  that,  from 
the  confidence  resulting  from  his  being  a 
partner,  the  less  care  would  have  been  taken 
by  the  appellees  to  preserve  the  vouchers, 
than  would  be  thought  necessary  in  the 
case  of  unconnected  strangers;  that,  from 
the  nature  of  most  of  the  articles  mentioned 
in  the  account,  they  seem  necessary  for  a 
schooner  engaged  as  the  Buckskin  was; 
and  that  it  is  unreasonable  that  the  appel- 
lant, who  had  availed  himself  of  the  books 
of  the  appellees  when  in  his  favour,  should 
object  to  them  on  the  ground  of  the  want 
of  vouchers,  when  they  went  to  charge  him. 

On  these  grounds,  I  think  the  Court  of 
Chancery  rightly  judged  that  the  principles 
on  which  the  arbitrators  went  as  to  the 
point  in  question,  were  not  mistaken 
369  *nor  illegal;  and  this  opinion  making 
the  award  perfect,  the  said  Court  was 
correct  in  decreeing  pursuant  thereto.  I 
am  therefore  of  opinion,  that  the  decree 
should  be  affirmed. 

JUDGE  f'LEMING.  The  reasons  stated 
by  the  Chancellor  himself,  as  the  founda- 
tion of  his  decree,  appear  to  be  perfectly 
satisfactory.  I  have  only  to  add,  that  the 
decree  is  to  be  affirmed,  by  the  unanimous 
opinion  of  the  Court. 


De  Lima  v.  Glassell's  Administrator. 

Monday.  November  6Ui.  1800. 
BqultaUe  Relief— Jud^rment  at  Law— Diecovcry  «l 
New  Evidence.*— A  discovery,  since  a  trial  at  law. 
of  new  evidence,  which,  with  ordinary  diliireDce 
the  party  miirht  have  known  and  obtained  in 
time,  is  not  a  sufficient  ground  for  a  Court  of 
Equity  to  arrant  a  new  trlaL 

An  action  on  the  case  was  instituted  in 
the  District  Court  of  Fredericksburgh,  on 
behalf  of  De  Lima,  against  GlasselL  owner 
of  a  brig  called  the  Janet,  for  failing  to 
deliver  a  cargo  of  corn,  received  on  board 
the  said  vessel,  on  account  of  the  plaintiff, 
in  the  month  of  May,  1793,  to  be  carried 
from  the  river  Rappahannock  to  Oporto,  in 


*Judfnnents— Equitable  ReHef.—On  this  qoesUon  the 
principal  case  is  cited  In  foot-note  to  Terrell  v.  Dick. 
1  Call  546:  footnote  to  Donally  v.  Ginatt.  5  L.eieh  Sfi: 
West  V.  Loarwood,  6  Munf.  488,  4W:  Penwlck  t. 
McMurdo,  2  Munf.  283:  Slack  v.  Wood.  9  Gratt.  43. 
See  monog-raphic  Tiote  on  "Judgments"  appended  to 
Smith  V.  Charlton,  7  GratL  4%. 


4  HEN.  &  M. 


De  I/IMa  v»  6x.asski«i«'s  Adm'r. 


870-372 


Portug-al.  The  capias  issued,  returnable  to 
April  Court,  1794.  At  August  rules,  in  the 
same  year,  the  defendant  pleaded  not  guilty ; 
and  on  the  6th  of  October,  1797,  (no  motion 
for  a  continuance  being  made,)  a  Jury  was 
empanelled,  and  rendered  a  verdict  in 
favour  of  the  plaintiff,  for  1,9001.  8s.  8d. 
damages.  A  motion  for  a  new  trial  was 
made  and  overruled,  and  judgment  entered 
according  to  the  verdict. 

The  defendant  thereupon  applied   to    the 

late  Judge  of  the  High  Court  of  Chancery, 

for  an  injunction  and  new  trial  of  the  issue 

at  law ;  setting  forth  in  his   bill,    that    the 

corn,  which  appeared  sound  and  good 

370  when  taken  *on  board,  was  discovered, 
when  the  vessel  (which  was  perfectly 

dry  and  tight)  arrived  in  Hampton  Road, 
to  be  in  a  heated  and  ruinous  condition ; 
that  in  consequence  thereof,  the  crew  re- 
fused to  proceed  to  sea  with  the  cargo  in 
that  state,  alleging  it  would  destroy  the 
vessel,  and  of  course  their  lives;  that  John 
Griffith  the  captain,  called  on  three  experi- 
enced masters  of  vessels  then  in  the  port 
of  NorfollE,  to  view  and  report  the  state  of 
the  cargo ;  and  that  they  were  of  opinion, 
that  he  could  not  proceed  on  his  voyage, 
without  imminent  danger  of  the  loss  of  the 
vessel  and  crew;  that,  thereupon,  the  cargo 
was  landed  at  Norfolk,  and  deposited  in 
large  airy  warehouses  hired  for  that  pur- 
pose, in  order  to  dry  it  as  soon  as  possible; 
taking  care,  as  far  as  could  be,  to  separate 
the  sound  from  the  unsound,  by  which 
means  about  a  thousand  or  twelve  hundred 
bushels  of  sound  corn  were  saved ;  the  resi- 
due being  totally  or  in  part  spoiled ;  that, 
as  soon  after  the  state  of  the  cargo  was  dis- 
covered as  the  course  of  post  would  admit, 
the  complainant  wrote  to  William  8.  Stone, 
agent  for  De  Lima,  requesting  him  to  come 
to  Norfolk  and  direct  what  should  be  done; 
that  the  said  Stone  came  down,  but  refused 
to  have  any  thing  to  do  or  say  to  the  cargo, 
although  the  complainant  offered,  if  he 
thought  proper,  to  reship  the  corn  after  it 
was  dryed,  and  to  proceed  to  the  port  de- 
signed ;  that,  upon  his  refusal  to  give  any 
direction,  the  master  of  the  brig  caused  the 
cargo  to  be  sold  at  public  auction,  and  de- 
posited the  amount  of  sales,  being  4561.  I5s. 
Id.  in  the  hands  of  the  complainant,  who 
offered  to  pay  it  to  the  said  William  S. 
Stone,  as  agent  for  De  Lima ;  but  he  re- 
fused to  receive  it,  and  brought  the  suit  at 
law  in  the  name  of  De  Lima ;  that  since 
the  trial  of  the  said  suit,  and  not  before, 
the  complainant  had  been  informed  by  sun- 
dry persons  of  credit,  that  a  great  part  of 
the  com  made  in  the  yeai  in  which  that 
shipped  on  board  the  Janet  was  made,  and 
especially    the    corn    made     in      the 

371  ^neighbourhood  from  which  that  in 
question  was  shipped,  was  much  in- 
jured by  the  early  frost;  and  that  the  in- 
jury was  in  the  heart  of  the  grain,  while 
the  surface  remained  fair,  and  apparently 
unhurt;  that  the  corn  in  question  was 
beaten  out  in  rainy  weather,  in  an  open 
barn,  or  at  least  upwards  of  6,000  bushels; 
and  that,  in  the  same  year,  corn  which  was 
apparently  sound,  was  known  to  have  rotted 
in  the  barns  of  the  farmers. 

The    injunction    having    been    granted, 
William  8.  Stone,  as  agent   for   De    Lima, 


answered  the  bill,  stating,  among  other 
things,  that  he  believed  there  was  nothing 
peculiar  in  the  nature  of  the  corn ;  that 
probably  the  damage  sustained  proceeded 
from  the  delay  of  the  master,  (who  was 
compelled  by  a  criminal  prosecution,  to  ap- 
pear at  the  District  Court  of  Fredericks- 
burgh,  )  and  his  negligence  in  suffering  the 
com  to  be  taken  on  board  in  wet 
weather,  and  in  not  keeping  the  hatches 
closed  and  opened  at  proper  periods  to 
shelter  it  from  the  weather  or  expose  it  to 
the  air ;  that  at  the  trial  at  law,  all  parties 
were  considered  as  prepared;  and  that, 
upon  the  motion  for  a  new  trial,  all  the  sug- 
gestions in  the  bill,  including  the  one  that 
the  corn  was  inherently  bad,  were  repeated, 
though  copiously  dilated  upon  before  the 
Jury. 

Oh  the  bill  and  answer,  the  Chancellor 
dissolved  the  injunction,  whereupon  the 
complainant  filed  a  general  replication,  and 
commissions  were  awarded. 

A  great  number  of  depositions  were  taken 
on  both  sides;  among  which  were  those  of 
four  of  the  Jury,  who  swore  there  was  no 
such  evidence  before  them  as  that  contained 
in  certain  depositions  exhibited  by  the 
complainant;  (shewing  that  the  crop  of 
corn  made  in  1792  was  generally  injured  by 
the  frost,  and,  when  put  in  bulk,  was  heated 
and  spoiled,  though  fair  and  sound  in  ap- 
pearance; and  that  a  vessel  loaded  with 
damaged  com  could  not  safely  proceed  to 
sea ;)  except  that  of  a  captain  Lambert,  who 
thought  there  would  be  no  danger  to 
372  a  ^vessel  going  to  sea  with  such  a 
cargo,  and  said  he  had  known  an  in- 
stance of  a  cargo  of  grain  being  heated  at 
sea,  and  that  no  such  consequence  ensued. 
All  the  other  evidence  now  introduced  by 
the  complainant  appeared  to  have  been  be- 
fore the  Jury,  except  two  depositions  of 
John  GrifiBth,  which  were  not  permitted  to 
be  read  on  the  trial  at  law. 

The  complainant  having  died,  the  suit 
was  revived  in  the  name  of  Anthony  Buck, 
his  administrator;  and  on  the  final  hear- 
ing, the  Court  reinstated  the  injunction,  and 
ordered  a  new  trial  at  common  law ;  from 
which  order  an  appeal  was  taken. 

Williams  and  Warden,  for  the  appellant, 
contended,  1.  That,  on  the  face  of  the  bill, 
the  complainant  had  full  remedy  at  law, 
and  no  ground  for  coming  into  equity.  No 
suggestion  is  made  of  fraud  or  surprise ; 
and  no  good  reason  assigned  for  the  failure 
to  produce  all  the  evidence  in  question  at 
the  trial.  The  bill,  therefore,  should  have 
been  dismissed,  notwitnstacding  there  was 
no  plea  to  the  jurisdiction,  (a) 

2.  If  the  Court  of  Law  erroneously  re- 
fused a  new  trial,  the  proper  remedy  was 
by  bill  of  exceptions  and  appeal  to  this 
Court;  not  by  injunction.  A  contrary  doc- 
trine would  make  a  Court  of  Equity  a  Court 
of  Appeals  to  the  Courts  of  Common  Law. 
Randolph,  for  the  appellee,  (besides 
arguing  very  fully  on  the  merits,)  relied  on 
Pickett  V.  Morris,  2  Wash.  272,  as  shewing 
that  the  verdict  and  judgment  were  no  ob- 
stacle to  the  relief  he  claimed.  He  con- 
tended, also,  that,  as  a  common  carrier, 
Glassell  had  no  relief  at  law,  unless  he 
could    have   proved   that  the  injury    to  the 


(a)  Pollard  v.  Patterson,  3  Hen.  &  Munf .  67. 
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corn    proceeded   from   the  act  of  God,  or  of 
the   enemies   of    the    Commonwealth;   and 
that  the  new  evidence  offered  could  not  have 
been  admitted  at  law. 

373  *Bott8,  in  reply.    The  cases  of  Tur- 
pin  V.  Thomas,  2    Hen.  A  Munf.  139, 

and  Morris,  Overton  and  others  v.  Ross, 
ibid.  408,  have  settled  all  the  points  in  this 
cause,  which  is  not  in  the  least  like  that  of 
Pickett  V.  Morris.  The  new  evidence  was 
in  fact  of  no  consequence ;  for  this  particu- 
lar corn  is  proved  to  have  been  good  when 
delivered,  and  to  have  been  injured  by  the 
neglect  of  the  captain  ;  and  the  proof  on  the 
other  side  is  only  that  corn  in  general  that 
year  was  bad.  But  even  if  the  evidence 
was  important,  it  did  not  change  the  ques- 
tion, but  was  merely  additional  testimony  as 
to  {K>ints  which  had  been  before  the  Jury. 
A  Court  of  Equity  will  not  grant  a  bill  of 
review  to  its  own  decree,  on  additional  evi- 
dence to  the  same  facts  ;(1)  for,  if  this 
were  not  the  case,  bills  of  review  would  be 
endless.  A  fortiori  then,  it  should  not  set 
aside  a  judgment  at  Common  Law  on  such 
grounds ;  for  the  Court  of  Law  which  heard 
all  the  evidence  originally  introduced,  was 
more  competent  to  decide  as  to  the  effect  of 
the  original  matter. 

The  fact  that  the  corn  made  in  1792  was 
generally  injured,  was  a  circumstance  of 
public  notoriety,  and  might  have  been 
known  to  the  complainant  before  the  ver- 
dict. If  he  neglected  to  make  the  proper 
inquiry,  it  was  his  own  fault,  and  shewed 
a  want  even  of  ordinary  diligence. 

Mr.  Randolph's  argument  that  his  client 
could  not  have  had  the  benefit  of  this  evi 
dence  at  common  law,  proves  too  much; 
for  if  it  would  have  been  rejected  on  that 
ground  at  the  first  trial,  how  is  he  to  avail 
himself  of  it  on  the  second?  But  is  it  not 
a  good  defence  both  in  law  and  equity,  that 
the  plaintiff's  own  default  occasioned  the 
injury? 

On  the  merits,  however,  the  case  is  clearly 
against    him;  it   being   fully    proved,  that 
the  damage  arose   from   the  captain's  neg- 
lect and   delay,   for   which   the   defendant 
was  responsible. 

374  *Friday,      November      17th,       the 
JUDGES    FLEMING    and     ROANE 

(JUDGE  TUCKER  not  sitting  in  the  cause) 
pronounced    their  opinions. 

JUDGE  ROANE.  The  grounds  on  which 
the  new  trial  was  awarded  by  the  Chancel- 
lor in  this  case,  were,  or  might  have  been, 
submitted  to  the  Jury  in  the  trial  at  law. 
It  is  stated  by  the  answer  of  Stone,  that 
they  were  nut  only  submitted  and  copiously 
dilated  on  to  the  Jury,  but  also  to  the  Court 
of  Law,  on  the  motion  for  a  new  trial,  which 
was  refused.  It  is  true,  four  of  the  Jurors 
seem  to  say,  that  evidence  on  those  points 
was  not  submitted  al  the  trial;  but  suppos- 
ing such  to  have  been  the  fact,  the  appel- 
lee ought  still  to  have  assigned  some  reason 
for  not  having  exhibited  his  evidence  to 
the  Jury ;  such  as  that  these  facts  came  to 
his  knowledge  after  the  trial,  or  the  like. 
Nothing  of  this  kind  being  shewn,  as  the 
ground  of  the  application  to  the  Court  of 
Equity;  this  is,  therefore,  the  naked  case 
of  moving  for   a    new    trial  in   equity,    on 


(I)  See  1  Hen.  &  Munf.  180.  Randolph  y.  Randolph's 
Executors.— Note  in  Original  Edition. 


grounds  which,  with  ordinary  dilijfence, 
the  party  might  have  availed  himself  of, 
on  the  trial  at  law ;  and,  therefore,  I  am  for 
reversing  the  decree,  and  dissolving:  the  in- 
junction. 

JUDGE  FLEMING.  The  object  of  the 
bill  in  this  case  was  to  obtain  a  new  trial, 
where  the  controversy  was  purely  of  a  legal 
nature,  and  where  a  motion  for  a  new  trial 
was  overruled  by  the  unanimous  opinion  of 
the  Court  before  which  the  issue  was  tried, 
and  which  heard  the  whole  evidence  ad- 
duced on  both  sides.  It  is  a  general  prin- 
ciple, that  a  Court  of  Equity  will  not 
interfere  in  such  a  case,  on  the  gronnd 
that  the  verdict  and  judgment  at  law  was 
erroneous,  where  neither  fraud  nor  surprise 
are  suggested,  nor  any  supervenient  cir- 
cumstances had  arisen.  In  the  case  before 
us,  the  suit  at  law  in  the  District  Court  of 
Fredericksburgh  was  at  issue  three  years 
and  two  months  before  the  cause  was  tried ; 
which  gave  the  parties  full  time  to 
collect  and  produce  their  testimony; 
375  *all  of  which,  so  far  as  it  respected  the 
state  of  the  vessel  and  cargo,  whilst 
in  Hampton  Road,  and  at  Norfolk,  the  opin- 
ions of  the  merchants  and  sea  captains  as 
to  the  danger,  and  probable  fatal  conse- 
quences that  might  have  ensued,  had  the 
brig,  with  the  damaged  careo,  proceeded 
on  her  voyage,  was  fairly  before  the  Jury, 
composed  of  respectable  characters  (some 
of  the  merchants)  in  the  town  of  Freder- 
icksburgh, where  the  contracting  parties  re- 
sided. It  is  a  general  principle,  that  the 
discovery  of  other  evidence  is  not  a  good 
ground  for  a  new  trial ;  which  forcibly  ap- 
plies in  the  case  before  us,  as  such  an  un- 
common length  of  time  elapsed  between  the 
joining  of  the  issue  and  the  trial  of  the 
cause.  Perhaps,  in  some  extraordinary 
cases,  the  interference  of  a  Court  of  Equity 
on  that  ground,  might  be  admitted;  but  in 
the  present  case,  the  only  pretended  discov- 
ery of  new  evidence  was,  that  in  the  year 
1792,  the  crops  of  corn  in  many  parts  of 
the  country  were  injured  by  an  early  frost, 
and  the  testimony  of  some  cases  of  vessels 
being  distressed  at  sea  from  having  dam- 
aged cargoes  of  grain  on  board.  All  this 
testimony  was,  or  might  have  been,  l>ef6re 
the  Jury ;  and  it  appears  from  the  deposi- 
tion of  Baylor  Hill,  that  in  the  cargo  on 
board  the  Janet,  there  was  a  layer  of  sound, 
and  a  layer  of  damaged  corn,  alternately; 
which  probably  arose  from  the  latter  hav- 
ing been  received  on  board  in  wet  or  damp 
weather,  (of  which  it  is  in  evidence  there 
was  much  whilst  the  vessel  was  loading,) 
and  not  from  any  original  defect  in  the 
com;  which  Spiller,  the  manager  of  Mrs. 
Carter's  estate,  proved  to  have  been  quite 
sound ;  and  both  captain  and  mate  declared 
it  was  the  best  they  had  ever  seen.  On 
these  grounds,  I  concur  in  the  opinion,  that 
the  decree  awarding  a  new  trial  of  the  ac- 
tion at  law,  be  reversed,  and  the  bill  dis- 
missed with  costs. 
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♦Braxton  v.  Lee's  Heirs. 
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I.  Bqalty  Practice- Affidavit*  in  Support  of  BHl-Wlica 
AUowed  ma  Evidence.— Affidavits  filed  in  support  of 
a  bill  (there  beinsr  no  proof  of  notice)  ouffht  not  to 
be  considered  as  testimony  In  the  cause,  unless  it 


of  the  decree. 

3.  Sftflie— InfanU— DccrcM   agalastt— When  Objection 

May  Be  Made.~Io  a  decree  affalnst  infanu.  time 
should  be  riven  them  to  make  objections  after 
attaininir  their  full  aye.    ^        ^  _^         ^  „ 

4.  Contract  to  Sell  Lands  before  narriage— Failure  to 
Make  Deed—Effect  upon  Dower.t— If  a  bachelor, 
seised  in  fee  of  lands,  prior  to  the  year  1700,  con- 
tracted to  sell  them,  received  part  or  the  whole 
of  the  purchase-money,  delivered  possession  to 
the  purchaser  without  maklnsr  a  deed,  and,  having 
afterwards  married,  died,  in  1797:  quasre,  whether 
his  widow  (havinsr  had  notice  before  the  mar- 
riage of  the  purchaser's  possession)  is  entitled  to 
dower  of  such  lands? 

In  a  suit  brought  in  the  late  High  Court 
of  Chancery,  by  Elizabeth  Braxton,  widow 
of  Carter  Braxton,  deceased,  to  recover 
dower  in  25,000  acres  of  land,  (of  which 
her  said  husband  had  been  seised  in  his 
demesne  as  of  fee,  during  the  coverture, 
and  to  which  she  had  never  relinquished 
her  right  of  dower,)  against  a  number  of 
defendants,  among  whom  were  Sophia  Lee 
and  William  Lee,  infant  heirs  of  Francis 
Lee,  deceased;  the  Court  appointed  Nancy 
Lee  guardian,  for  the  purpose  of  defending 
them ;  but  it  did  not  appear  in  the  record 
that  she  received  any  notice  of  that  ap- 
pointment, or  appeared  either  personally 
or  by  attorney.  No  answer  was  filed  on 
their  behalf,  neither  did  it  appear  that  any 
compulsory  process  was  issued. 

Commissioners  (appointed  for  that  pur- 
pose) having  laid  off  and  allotted  to  the 
complainant  her  dower  in  each  parcel  of 
land  in  controversy,  and  stated  their  opin- 
ion of  the  annual  value  of  each ;  the  Court, 
on  the  26th  day  of  March,  1802,  in  con- 
formity with  their  report,  decreed  (inter 
alia)  that  the  one  hundred  acres  of  land 
in  possession  of  Nancy  Lee,  guardian  of 
Francis  Lee's  heirs  or  devisees,  distin- 
guished in  the  surveyor's  plat  by  the  figure 
1,  be  delivered  to  the  demandant ;  *'and  that 
the  said  Nancy  Lee,  for  her  wards,  do  pay 
to  the  demandant,  at  the  rate  of  fifty  dol- 
lars per  annum,  for  rents  and  profits, 
377  from  the  time  when  the  ^original  bill 
was  filed,  until  the  demandant  shall 
obtain  possession;"  the  Commissioners 
having  reported  the  rents  and  profits  of  the 
whole  three  hundred  acres  in  the  possession 
of  Nancy  Lee,  guardian  as  aforesaid,  to  be 
worth  one  hundred  and  fifty  dollars  per 
annum. 

To  this  decree,  the  defendants  William 
Lee  and  Sophia  Lee,  (bein^yet  infants,)  by 
John  Dillard  their  next  friend,  presented  a 
bill  of  review,  alleging, 

1.  That  the  profits  of  the  land  were  rated 
too  high  by  the  commissioners ; 

2.  That  they  had  not  been  defended  in  the 
suit;  and, 

3.  That,  since  the  said  decree  was  pro- 
nounced, they  had  discovered  that  Ambrose 


*Eqalty  Practice— Bill  of  Review.— See  monographic 
note  on  Bills  of  Review"  appended  to  Campbell  v. 
Campbell,  22  OratL  64y. 

tSame-lnfanU— Decrees  a^ralnst  —  The  principal 
case  is  cited  In  foot-note  to  Lee  v.  Braxton,  5  Call  450. 
See  monographic  note  on  "Infants"  appended  to 
Caperton  v.  Grearory,  11  Gratt.  606. 

tDower.— See  monographic  note  on  Dower"  ap- 
pended to  Davis  V.  Davis.  25  Gratt.  687. 


legal  title  might  not  nave  oeen  maae  uniii 
after  the  said  intermarriage:  wherefore 
they  conceived  that  the  said  Elizabeth 
Braxton  had  no  title  to  dower  in  the  said 
land,  the  same  having  of  right  belonged  to 
the  said  Ambrose  Lee  before  the  said 
intermarriage. ' ' 

In  support  of  this  bill  of  review,  the 
' 'depositions"  previously  taken,  of  David 
Woodroof,  Frances  Tucker,  Jacob  Scott 
and  John  Pen  the  elder,  were  filed  and  in- 
serted in  the  transcript  of  the  record,  with- 
out setting  forth  any  ackowledgment  or 
proof  of  notice. 

The  Court,  on  the  21st  day  of  March, 
1803,  **after  considering  the  said  bill," 
(saying  nothing  of  the  depositions,)  **and 
hearing  counsel  on  both  sides,  rejected 
every  part  thereof,  except  that  part  which 
complained  of  an  excess  in  the  valuation  of 
annual  profits  as  aforesaid ;  and,  as  to  that, 
received  the  bill,  and  directed  execution  of 
a  decree,  entered  on  the  12th  day  of  the 
same  month,  in  favour  of  the  said 
378  Elizabeth  Braxton  *against  the  com- 
plainants and  their  security,  on  a 
forfeited  forthcoming  bond ;  (taken  upon  a 
writ  of  fieri  facias  in  the  nature  of  a  writ 
of  levari  facias,  to  be  suspended  as  to  so 
much  of  the  money  thereby  recovered,  as 
was  equal  to  one  third  of  the  said  profits;") 
from  which  order,  the  plaintiflfs,  by  their 
counsel,  prayed  an  appeal. 

The  Court  of  Appeals,  on  the  17th  of 
April,  1805,  being  **of  opinion  that  the  biU 
of  review  should  not  have  been  rejected, 
but  that  the  appellants  should  have  been 
allowed  to  proceed  thereon  in  the  ordinary 
course  to  prove  the  allegations  thereof," 
reversed  the  said  order*  and  remitted  the 
cause  to  the  Court  of  Chancery  for  further 
proceedings  to  be  had  upon  the  bill  of  re- 
view ;  whereupon  the  last-mentioned  Court, 
*' altering  its  order  according  to  the  fore- 
going opinion,"  directed  the  bill  of  review 
**to  stand  as  if  received  for  the  purpose  of 
reviewing  every  part  of  the  decree  thereby 
sought  to  be  reversed;"  and  altogether 
suspended,  until  the  further  order  of  the 
Court,  the  execution  of  the  decree  rendered 
the  12th  of  March,  1803. 

Elizabeth  Braxton  then  filed  her  answer  to 
the  bill  of  review,  setting  forth  that  she 
had  heard  that  the  complainants  had  ap- 
peared and  defended  the  suit  by  their  guard- 
ian, who  having  after  appearance  failed 
to  answer,  and  (as  she  was  informed)  hav- 
ing stood  out  compulsory  process,  the  Court 
proceeded  to  make  the  decree  complained  of ; 
that  the  Commissioners  having  laid  off  the 
300  acres  in  Nancy  Lee's  possession,  into 
three  equal  lots, the  respondent,  upon  a  fair 
allotment,  had  drawn  one  of  them,  and,  al- 
though the  said  Commissioners,  at  the  re- 
quest of  Nancy  Lee,  had  represented  the 
said  lot  as  more  valuable  than  the 
other  two  put  together,  the  Court 
had  confirmed  the  same  to  her;  since, 
according  to  their  own  representation, 
this     accident     could      not      have      been 
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prevented  by  them ;  that  she  was  entitled  to 

the  benefit  of  her  good  fortune,  aa 
379      she  would  have    been    ^compelled    to 

put  up  with  it  had  it  been  bad.  The 
respondent  objected  to  the  testimony  exhib- 
ited in  support  of  the  bill,  as  consisting  of 
ex  parte  affidavits,  of  interested  or  appar- 
ently partial  witnesses.  And,  as  to  the 
time  of  Ambrose  Lee*s  purchase,  she  relied 
on  an  account  of  William  Cabell,  jun. 
against  Carter  Braxton,  to  show  that  the 
said  Ambrose  was  alive  on  the  9th  of  Octo- 
ber, 1762,  and  that  a  survey  of  the  land 
which  he  purchased  of  Carter  Braxton,  was 
then  made  for  him;  that  the  date  of  the 
said  Carter  Braxton's  birth  appeared,  from 
an  inscription  on  a  tomb-stone  erected  by 
his  father  (the  patentee  of  the  land  in  ques- 
tion) over  the  body  of  his  mother,  to  have 
been  the  10th  of  September,  1736,  which 
would  scarcely  have  left  time  for  him  to 
sell  land  to  Ambrose  Lee,  after  he  came  to 
full  age  in  the  year  1757;  circumstances 
which,  when  connected  with  the  date  of  the 
deed  for  the  land  in  question,  from  Carter 
Braxton  to  Francis  Lee,  son  of  Ambrose, 
(which  was  May  3d,  1765,)  ^^rendered  all 
the  allegations,  in  the  bill,  suggesting 
error,  improbable.'*  This  part  of  the  an- 
swer seems  intended  to  counteract  the  ex 
parte  "deposition"  or  **affidavit"  of  Fran- 
ces Tucker,  l;ite  Frances  Lee,  widow  of  the 
said  Ambrose  Lee,  which  stated  that  he 
purchased  the  land  of  Carter  Braxton  in  the 
summer  of  1757. 

The  deposition  of  David  Woodroof,  taken 
after  the  answer  was  filed,  proved  "that 
Ambrose  Lee  acted  as  overseer  or  steward 
for  Carter  Braxton,  prior  to  the  year  1760, 
and  some  years  after;  that  he  resided  on 
the  said  Braxton's  land,  and  purchased 
land  of  him  at  different  times ;  and  that  the 
land  on  which  Mrs.  Nancy  Shields  (late 
Nancy  Lee)  now  resides,  is  a  part  of  the 
first  purchase,  which  was  made  prior  to  the 
year  1760;  but  the  witness  did  not  know 
when  the  said  land  was  paid  for,  nor  when 

the  deed  for  it  was  made." 
380         *It  had  been  proved  by  evidence  filed 

in  the  original  suit,  that  Mrs.  Brax- 
ton's marriage  with  Carter  Braxton,  took 
place  the  15th  of  May,  1760.  The  account 
in  the  hand-writing  of  William  Cabell,  jun. 
(who  was  dead),  was  authenticated  by  the 
deposition  of  James  Penn;  and  the  inscrip- 
tion on  the  tomb-stone  by  that  of  Richard 
Brooke.  The  deed  from  Carter  Brax- 
ton to  Frances  Lee,  dated  May  3d,  1765, 
*'in  consideration  of  the  sum  of  forty 
pounds  paid  by  the  late  Ambrose  Lee," 
conveyed  to  the  said  Frances  Lee,  **a  tract 
or  parcel  of  land  containing  two  hundred 
acres,  being  part  of  a  tract  of  thirteen 
hundred  and  seventy  acres,  which  the  late 
Ambrose  Lee  purchased  of  the  said  Carter 
Braxton;"  (without  saying  at  what  time;) 
* 'reserving  to  Frances  Lee,  widow  and 
relict  of  Ambrose  Lee,  deceased,  the  uses 
of  the  abovementioned  tract  of  land  during 
her  natural  life  or  widowhood." 

This  cause  came  on  to  be  heard  on  the 
20th  of  September,  1806,  before  the  present 
Judge  of  the  Superior  Court  of  Chancery 
for  the  Richmond  District,  who  thereupon 
decided,  **that  so  much  of  the  decree  pro- 
nounced the  26th  of  March,  1802,  as  relates 


to  the  present  plaintiffs,  be  reversed ;  that 
the  decree  of  the  12th  of  March,  1S03,  npon 
the  forfeited  forthcoming  bond,  t>e  also  re- 
versed ;  and  that  the  defendant  pay  to  the 
plaintiffs  the  costs  by  them  expended  in 
prosecuting  this  suit:"  from  which  decree 
the  defendant  appealed  to  this  court. 

Warden,  for  the  appellant,  made  three 
points :  1.  That  the  affidavits  filed  in  sup- 
port of  the  bill  of  review,  ought  not  to  be 
considered  as  testimony  in  the  cause ;  there 
being  no  proof  of  notice;  and  it  not  ap- 
pearing from  the  record  that  the  Chancel- 
lor had  permitted  them  to  be  read ; 

2.  If  this  were  otherwise,  the  report  of 
the  commissioners  was  in  all  respects  en- 
titled to  higher  credit ;  and, 

381  *3.  That  Carter    Braxton's     aeisiu 
of    the  absolute  legal  estate   at    the 

time  of  the  marriage  being  proved,  and  no 
conveyance  thereof  having  been  made  by 
him  until  afterwards,  the  appellant  was 
certainly  entitled  to  dower.  As  in  the 
case  of  Claiborne  and  wife  v.  Henderson, (a) 
it  was  decided  that,  before  the  act  of  1785, 
a  widow  was  not  dowable  where  the  hus- 
band had  held  only  the  equitable  estate, 
(having  no  deed,  though  in  possession  of 
the  land,)  it  would  be  hard  that  she  should 
not  have  dower  where  the  legal  estate 
remained  in  him  until  after  the   marriage. 

JUDGE  ROANE  suggested  a  point, 
whether  advantage  could  be  taken  of  any 
error  in  the  process  or  proceedings  previous 
to  the  decree,  npon  a  bill  of  review  for 
error  upon  the  face  of  the  decree*  and  re- 
ferred to  Quarrier  v.  Carter's  Representa- 
tives, (b) 

Randolph,  for  the  appellees.  It  should 
appear  from  the  proceedings,  that  the  an- 
swer was  filed ;  and  this  should  be  consid- 
ered as  part  of  the  decree.  If  there  was  no 
answer,  there  should  have  been  process  of 
contempt ;  and,  to  shew  this,  the  bnrthen  of 
proof  lies  on  the  other  side. 

But,  even  if  an  answer  had  been  filed, 
the  decree  should  have  given  the  infants 
leave  to  open  the  cause  at  a  future  day,  the 
answer  of  a  guardian  being  of  no  conse- 
quence. 

On  the  merits,  on  that  branch  of  the 
question  which  relates  to  the  discovery  of 
new  matter,  the  original  decree  was  pro- 
nounced on  the  principle  that  Braxton  sold 
the  land  after  the  marriage :  the  bill  of  re- 
view was  on  the  ground  that  he  had  sold  it, 
and  put  Ambrose  Lee  in  possession  before 
the  marriage,  though  the  deed  was  not 
made  until  after  the  marriage;  which  alle- 
gation is  fully  proved  by  the  testimony  of 
David  Woodroof. 

Such  being  the  case,  the  question  re- 
solves   itself  to  this:  if   a    bachelor, 

382  seised  in  fee  of  lands  prior  to  the  *year 
1760,  contracted  to  sell  them,  received 

part  of  the  purchase-money,  delivered  pos- 
session to  the  purchaser  without  making  a 
deed,  and,  having  afterwards  married,  made 
a  deed  during  the  coverture,  and  died  in 
1797;  whether  his  widow,  having  had  no- 
tice of  the  purchaser's  possession  before  the 
marriaj2:e,  is  entitled  to  dower  of  such 
lands? 
The  question,  thus  stated,  was  argued  at 
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some  length  by  Randolph  against,  and 
Warden  in  favour  of,  the  widow ;  but,  for  the 
sake  of  brevity,  this  argument  is  omitted, 
the  Court  having  been  of  opinion  that  the 
facts  presented  by  the  evidence  did  not 
render  the  point  necessary  to  be  decided  in 
this  case. 

Saturday,  Nov.  11.  The  JUDGES 
TUCKER  and  ROANE  pronounced  their 
opinions;  JUDGE  FLEMING  being  ab- 
sent through  indisposition. 

JUDGE  TUCKER.  Mrs.  Braxton  brought 
a  bill  against  several  persons,  and,  among 
others,  the  appellants,  for  dower,  and  ob- 
tained an  absolute  decree  against  them, 
without  any  plea  or  answer  in  their  behalf, 
by  their  mother,  who  was  appointed  guard- 
ian ad  litem,  but  who  is  neither  shewn  to 
have  appeared,  or  to  have  been  served  with 
notice  of  that  order,  neither  was  there  any 
decree  nisi,  or  notice  of  such  a  decree 
against  these  defendants  or  their  guardian, 
to  be  discovered  in  the  record,  in  the  orig- 
inal suit.  Afterwards,  they  brought  a  bill 
of  review  by  their  next  friend,  and  assigned 
the  following  reasons  for  setting  aside  that 
decree :  First,  that  the  yearly  profits  of  the 
dower  lands  were  rated  too  high  by  the 
Commissioners  appointed  by  the  Court  to 
value  the  same;  secondly,  that  they  were 
not  defended  in  the  suit;  and,  thirdly, 
''that  they  have  discovered  since  the  said 
decree  was  pronounced,  that  A.  I/ee,  their 
grandfather,  purchased  the  lands  in 
question  of  Carter  Braxton,  and,  they  are 
informed  and  believe,  was  let  into 
383  possession  ^thereof  by  the  said  Carter 
Braxton,  prior  to  his  marriage  with 
the  complainant  Elizabeth,  although  the 
deed  conveying  the  legal  title  might  not 
have  been  made  until  after  the  marriage; 
wherefore  they  conceive  that  she  has  no 
title  to  dower  in  the  lands,  which,  in 
equity,  belonged  to  another  before  her 
marriage  with  the   said   Carter   Braxton.' 

As  to  the  first  of  the  points,  there  is  no 
proof  in  the  record,  that  I  can  discover, 
that  the  lands  were  estimated  too  high  by 
the  Commissioners.  But,  inasmuch  as  the 
bill  against  them  was  not  regularly  taken 
for  confessed,  nor  any  decree  nisi  in  the 
cause  either  served  upon  them,  or 
their  guardian  appointed  by  the  Court 
to  defend  them  in  that  suit,  nor  does 
any  such  decree  appear  to  have  been 
ever  made  in  the  cause,  as  to  them  or 
their  guardian,  nor  any  proof  that 
the  person  so  appointed  guardian, 
either  had  notice  of  Huch  appointment,  or 
voluntarily  appeared  to  defend  the  suit,  nor 
that  any  day  was  given  to  the  infants  to 
shew  cause  against  the  decree  when  they 
should  respectively  come  of  age,  I  think  the 
decree,  as  to  them,  was  not  only  erroneous, 
but  absolutely  void ;  and,  consequently,  the 
decree  of  the  Chancellor,  reversing  that 
decree  upon  this  bill  of  review,  as  to  those 
defendants,  is  so  far  perfectly  correct. 

As  to  the  abstract  question  which  was 
argued,  whether,  if  a  man  seised  of  lands 
in  fee-simple,  aliene  the  same  for  a  valu- 
able consideration,  and  gives  the  purchaser 
possession  of  chem,  and  then  marries,  and 
then  executes  a  conveyance  for  the  lands ; 
whether,  in  this  case  the  wife  shall  not  be 
barred  of  her  dower  in  a   Court  of  Eiquity? 


It  is,  I  conceive,  not  necessary  to  decide  it 
at  present.  Cases  may  be  put,  which  I 
think  would  operate  as  a  bar  of  dower.  As 
if  a  man,  seised  of  lands  in  fee-simple, 
should  marry  a  woman  privately,  and  then, 
with  her  privity  and  consent,  sell  his  lands 
for  a  valuable  consideration,  and  execute  a 
conveyance  for  them  to  the  purchaser,  and 
die,  and  then  the  wife  should  demand  dower 
of   the   lands  so   aliened,   and   shew 

384  that  the  same  was  *done  after  her  mar- 
riage; yet  in  that  case  she   ought  to 

t>e  barred  by  reason  of  the  fraud  and  covin 
on  her  part,  as  well  as  on  the  part  of  the 
husband ;  and  this,  notwithstanding  she 
might  have  been  an  infant  as  well  as  a  feme 
covert  at  the  time  of  the  alienation.  For 
covin  and  consent,  as  Sir  Edward  Coke  ex- 
presses it,  in  such  a  case  should  suffocate 
the  right  which  appertained  to  her,  and  the 
wrongful  manner  avoid  the  matter  that  is 
lawful  ;(a)  and  this  at  common  law  as  well 
as  in  equity. 

But  the  record  before  us  presents  no  such 
case.  -The  suggestions  in  the  bill  are  ex- 
tremely vague,  and  the  evidence  of  David 
Woodroof,  the  only  witness  to  that  point, 
(for  I  throw  the  affidavits  taken  before  the 
bill  filed,  out  of  the  question,)  is  equally  so. 
If  the  fact  were,  that  Lee  purchased  as 
early  as  the  year  1757,  and  that  he  con- 
tinued in  Braxton's  employ  as  his  steward, 
residing  upon  the  principality  in  extent, 
which  Braxton  held  in  a  remote  county,  and 
made  purchases  from  him  from  time  to 
time,  without  demanding  conveyances  for 
the  lands  so  purchased,  the  charge  of  covin 
and  concealment  might,  perhaps,  be  re- 
torted upon  him.  At  least,  such  laches  on 
his  part,  would  afford  a  strong  argument  in 
favour  of  Mrs.  Braxton's  claim  to  her 
dower.  Besides,  the  clause  of  warranty  in 
Braxton's  deed,  was  probably  intended  to 
afford  a  compensation  to  I^ee  from  Braxton's 
heirs,  in  case  his  wife  should  survive  him 
and  demand  her  dower  of  these  lands.  And 
such  a  warranty  was  at  that  time  an  ample 
security  for  such  compensation ;  as  Braxton 
had  more  than  twenty  times  as  much  land 
in  the  tract  upon  which  Lee  resided  as  his 
steward.  Having  accepted  the  warranty 
under  such  circumstances,  I  think  he  ought 
not  to  be  let  in  to  defeat  the  legal  rights  of 
the  widow,  but  left  to  his  remedy  against 
the  heirs  of  Mr.  Braxton,  upon  the  war- 
ranty. 

The  whole  merits  of  the  case  being 
brought  before  the  Chancellor  by  the  bill  of 
review,  and  the  defendant's  answer  there- 
unto,   and  the    cause    being   equally 

385  open  as  upon  *a  rehearing, (b)  I  think 
the  Chancellor  ought  to   have  decreed 

to  the  complainant  in  the  original  suit,  her 
dower  in  the  lands  of  the  complainants  in 
the  bill  of  review,  to  be  assigned  to  her  by 
Commissioners  for  that  purpose  to  be  ap- 
pointed, and  a  valuation  of  the  annual 
rents  and  profits    thereof   to    be    made   by 

them,  from  the day  of  June,  1800,  when 

the  original  bill  was  filed  against  the  pres- 
ent appellants ;  and  to  be  paid  to  the  present 
appellee  by  the  appellants  or  their  guard- 
ian, unless  the  parties,  to  avoid  the  ex- 
penses of  such. Commissioners,  should  agree 
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to  the  former  report,  survey,  and  allotment, 
in  the  orif^inal  suit;  or  should  ag^ree  to 
make  a  new  allotment  only,  without  any 
other  report  or  survey. 

A  regfular  consequence  of  the  preceding 
opinion  is,  that  the  decree  upn  the  forfeited 
forthcoming  bond,  taken  upon  a  writ  of 
fieri  facias,  sued  out  in  behalf  of  the  appel- 
lant, against  the  appellees,  on  the  first 
mentioned  decree,  ought  to  remain  as  a  se- 
curity, so  far  as  it  will  extend,  for  the  pay- 
ments of  the  rents,  issues,  and  profits, 
which  may  be  awarded  to  the  appellant  in 
pursuance  of  the  decree  now  to  be  made, 
and  her  costs  of  suit:  and,  therefore,  that 
the  decree,  reversing  that  decree  with  cost, 
is  erroneous,  and  ought  to  be  reversed,  and 
the  cause  sent  back,  with  directions  to  be 
proceeded  in  according  to  the  principles  in 
the  decree  now  to  be  made. 

JUDGB  ROANB.  The  decree  of  the  26th 
of  March,  1802,  is  erroneous,  so  far  as  it 
relates  to  the  present  appellees,  in  this,  that 
no  day  is  given  them,  being  infants,  to 
shew  cause  against  the  same,  after  they 
shall  have  attained  their  age.  It  is  also 
erroneous  in  this,  that  the  decree  was  ren- 
dered without  any  answer  being  filed  on 
the  part  of  the  appellees,  nor  was  the  bill 
regularly  taken  for  confessed  as  to 
3S6  them :  and  both  these  errors  are  *to  be 
considered  as  errors  apparent  on  the 
face  of  the  decree  itself. 

For  this  cause,  then,  and  not  on  the 
ground  of  new  matter,  or  of  an  excessive 
allowance  for  profits,  (admitting  the  cause 
to  have  been  regularly  heard, )  the  bill  of 
review  was  rightly  ordered  to  be  received 
by  this  Court.  This  ground  of  error  went 
to  the  whole  decree;  and,  therefore,  the 
Chancellor's  partial  allowance  of  the  bill 
was  erroneous.  From  a  note  I  have  of  the 
case  when  it  was  formerly  before  the  Court, 
this  was  the  real  ground  on  which  the  bill 
of  review  was  directed  to  be  received; 
though  the  Chancellor  might  have  been 
misled  in  this  particular,  by  the  transcript 
of  the  judgment  of  this  Court,  it  stating, 
(after  having  said  that  the  bill  should  not 
have  been  rejected,)  that  *^the  appellants 
should  have  been  permitted,  in  the  ordinary 
course,  to  prove  the  allegations  thereof;" 
whence  it  might  be  inferred,  that  the  bill 
was  allowed  by  this  Court  on  the  merits. 

If,  upon  those  merits,  the  cause  were  now 
in  favour  of  the  appellees,  although  it  was 
not  regularly  proceeded  in  as  to  them,  the 
decree  of  reversal  ought,  perhaps,  to  be  sim- 
ply confirmed,  and  the  cause  entirely  ended : 
and  this  brings  us  to  consider  those  merits. 
As  to  the  allowance  of  profits  by  the 
Commissioners,  they  state  that  the  one 
third  of  the  land  which  fell  to  the  widow, 
was  superior  in  value  to  the  other  two 
thirds  of  the  tract :  they  regret  this,  and  sub- 
rait  it  to  the  consideration  of  the  Court; 
but,  perhaps,  the  Court  can  find  no  remedy 
therefor,  inasmuch  as  the  law  seems  to 
require  that,  in  dower,  the  land  is  to  be  di- 
vided into  three  equal  parts,  and  then  al- 
lotted ;  which  was  done  in  this  case.  The 
profits  of  the  whole  land  are  estimated  by 
the  Commissioners  at  150  dollars  per  an- 
num; and,  certainly,  therefore,  fifty  dol- 
lars are  not  an  extravagent  allowance  for 
this  third.    The  proofs,  too,    by  the  appel- 


lees* witnesses,  only  reduce  the  value, 

387  severally,  according  to  *the  opinions 
of  the  witnesses,  to  forty  and  forty- 
five  dollars  per  annum.  If,  therefore,  the 
decree  had  been  regular  in  other  respects, 
no  objection  would  lie  to  it  on  account  of  an 
excessive  allowance  for  profits. 

With  respect  to  the  new  matter ;  it  is  said 
to  have  been  discovered  since  the  former 
decree,  that  Ambrose  Lee  purchased,  and 
was  put  into  possession  of  the  lands  in 
question,  prior  to  Mr.  Braxton's  marriage; 
but  the  allegation  goes  on  to  admit  that  the 
deeds  might  not  have  been  made  from 
Braxton  to  Lee,  until  after  the  marriage. 
This  allegation  is  therefore  a  complete  felo 
de  se,  unless  this  sale  and  possession  were 
known  to  Mrs.  Braxton  at  the  time  of  the 
marriage,  (which  is  not  charged  in  the  bill, 
nor  proved, )  and  unless  h£c.  Randolph  is 
also  correct  in  placing  purchasers  by  mar- 
riage on  the  same  footing,  in  equity,  in 
this  respect,  with  other  subsequent  pur- 
chasers with  notice.  This  is  a  very  impor- 
tant question ;  but  the  facts  in  the  present 
case  do  not  make  its  decision  absolutely  nec- 
essary. I  have  found  no  cases  placing  a 
wife  on  a  common  footing  with  other  pur- 
chasers with  notice.  So  many  considera- 
tions superior  to  that  of  interest,  combine 
together  with  it,  in  relation  to  marriages, 
that  I  think  it  at  least  doubtful  whether  the 
ordinary  doctrines  with  respect  to  money 
purchasers  will  apply  also  to  the  case  of 
marriage.  It  seems  unreasonable  to  require 
the  wife,  in  the  language  of  those  cases,  as 
soon  as  an  adverse  title  is  discovered,  to 
stop  her  hand  from  completing  the  mar- 
riage, especially  after  the  affections  are  en- 
gaged :  on  this  point,  however,  I  give  no 
conclusive  opinion. 

But,  admitting  for  the  present,  that  a 
wife  stands  on  the  same  footing  with  other 
subsequent  purchasers,  let  us  test  this  case 
by  the  ground  on  which  such  purchasers 
are  postponed  in  equity  to  prior  pnrchasers 
who  have  not  a  legal  title.  In  the  case  of 
Le  Neve  v.  he  Neve,  (a)  it  is  said  that  the 
intent  of  the  registration  act  being  to  se- 
cure   subsequent   purchasers    against 

388  secret   conveyances,    *a     subsequent 
purchaser   shall    be   postponed    to   a 

prior  unregistered  deed,  if  he  had  notice 
thereof ;  for  that  then  he  could  not  be  preju- 
diced. This  clear  principle  of  equity  will 
run  through,  and  apply  to  every  analogous 
case :  and,  accordingly,  it  is  applied  in  the 
same  act  to  the  statute  of  enrolments  of  27 
Hen.  VIII.  which  is  pretty  similar  to  our 
act  of  1710;  in  short,  it  is  applied  to  a  case 
which  is  precisely  the  case  at  bar,  if  the 
wife  is  to  be  considered  merely  in  the  light 
of  a  subsequent  bargainee  for  money.  In 
that  case  it  is  held,'  that  such  subsequent 
bargainee  shall  be  affected  with  notice  of  a 
prior  right,  in  the  same  manner  as  if  the 
prior  purchaser  had  been  by  feoffment  with 
livery  of  seisin.  The  ground  on  which 
these  decisions  go,  (both  on  the  acts  of  reg- 
istration and  enrolment,)  is  that,  ''although 
the  subsequent  purchaser  has  the  legal  es- 
tate, he  is  yet  left  open  to  any  equity  which 
a  prior  purchaser  may  have,  and  is  post- 
poned,   because,    having  notice,    he  might 


(a)  8  AUl  646. 


4HEN.  &M. 


YaNCKY  V,  IvBWIS. 


380-301 


have  stopped  his  hand  from  proceeding,  (a) 
The  ground,  more  particularly,  on  which 
this  postponement  takes  place  is,  that  the 
taking  the  legal  estate  after  notice  of  a 
prior  purchase,  makes  the  party  a  mala  fide 
purchaser ;  that  it  is  a  fraud,  and  a  species 
of  dolus  malus ;  and  that  it  is  a  machinatio 
ad  circumveniendum.  (b)  But  when  fraud 
and  an  unjustifiable  machination  is  to  be 
imputed,  the  proof  of  notice  must  be  clear: 
and,  accordingly,  it  is  held  in  Hinc  v. 
Dodd,(c)  that  **a  mere  suspicion  of  notice" 
is  not  sufificient  to  induce  the  Court  to  break 
in  upon  an  act  of  parliament ;  and  that  there 
must  be  clear  and  undoubted  notice,  to  be  a 
proper  ground  of  relief. 

In  the  case  before  us,  independently  of 
its  not  being  charged  or  shewn  that  Mrs. 
Braxton  knew  of  the  sale  to,  or  possession 
by,  Ambrose  Lee,  that  possession,  at  most, 
was  very  equivocal:  it  was,  at  most,  but 
''a  mere  suspicion  of  notice."  It  was  of  a 
piece  of  wood  land  connected  with  a  larger 
tract,  of  which  it  was  originally  part, 

389  and  *holden    by  a  steward,  who  also 
held    the    whole   tract;  and  therefore 

his  possession  did  not  afPord  that  clear  in- 
dicium of  property,  which  results  from  a 
separate,  exclusive  possession  of  a  distinct 
and  separate  tract  of  land. 

This  case,  therefore,  is  deficient  in  facts 
whereon  to  oust  Mrs.  Braxton  in  equity  of 
her  legal  title  to  dower;  even  admitting 
that,  in  general,  she  is  to  be  considered  as 
an  ordinary  purchaser  for  money. 

Upon  the  whole,  my  opinion  is,  that  the 
decree  now  before  us  is  correct  in  reversing 
the  decree  of  March  6th,  1802,  and  the  de- 
cree of  March  12th,  1803,  founded  thereon ; 
but  that,  the  reversal  being  justified  in  part 
on  the  ground  that  the  original  decree  was 
rendered  without  the  cause  being  properly 
matured  for  hearing  as  to  these  appellees, 
the  decree  before  us  is  erroneous  in  not 
having  further  provided  for  a  regular  pro- 
cedure against  them  from  the  bill  upwards ; 
which  being  done,  the  cause  would  come 
on  regularly  to  be  tried  on  the  merits: 
therefore,  reversing  the  decree  on  this 
ground  only,  I  am  of  opinion,  that  the  cause 
be  remanded  for  further  proceedings  from 
the  bill,  as  amended,  so  as  to  make  the  ap- 
pellees parties;  and  that  the  appellees 
should  recover  their  costs,  as  the  party  sub- 
stantially prevailing. 

The  following  was  entered  as  the  opin- 
ion of  the  Court,  viz.  **that  there  is  no 
error  in  the  said  decree  of  the  Superior 
Court  of  Chancery,  reversing  so  much  of 
the  decree  of  the  26th  of  March,  1802,  as 
relates  to  the  present  appellees,  and  the  de- 
cree of  the  12th  of  March,  1803,  founded 
thereon ;  the  said  first  mentioned  decree 
having  neither  allowed  the  appellees  (be- 
ing infants)  a  day  to  shew  cause  against 
the  same  after  they  attained  their  age, 
nor  was  grounded  upon  any  answer  of  the 
appellees  by  their  guardian  or  next  friend, 
regularly  exhibited,  nor,  in  default  thereof, 
was  the  bill  as  to  them  decreed  to  be  taken 
for  confessed :  but  that  the  said  decree  is 
erroneous    in    not    setting    aside   all 

390  *the  proceedings  in  the  said  cause,  as 


relative  to  the  present  appellees,  sub- 
sequent to  the  bill,  and  providing  that  the 
cause  should  be  regularly  matured  for  trial 
on  the  merits,  but  instead  thereof,  barring 
the  present  appellant  from  a  recovery  to 
which  she  may  be  justly  entitled :  there- 
fore, it  is  decreed  and  ordered,  that  the  said 
decree  be  affirmed  as  far  as  it  goes,  and 
that  the  appellant  pay  to  the  appellees,  as 
the  parties  substantially  prevailing  in  this 
Court,  their  costs  by  them  about  their  de- 
fence in  this  behalf  expended.  And  this 
Court,  proceeding  to  make  such  decree  as 
the  said  Superior  Court  of  Chancery  ought 
to  have  made,  doth  further  decree  and  or- 
der, that  all  the  proceedings  in  the  cause, 
in  which  the  decree  of  the  26th  of  March, 
1802,  was  rendered,  be  set  a'&ide,  subsequent 
to  the  amended  bill  by  which  the  appellees 
were  made  parties,  so  far  as  they  relate  to 
the  present  appellees ;  and  that  the  cause 
be  regularly  proceeded  in  and  matured  for 
a  hearing  by  the  said  Superior  Court  of 
Chancery,  in  order  to  a  just  decision  upon 
the  merits;  for  which  purpose  the  cause 
aforesaid  is  remanded  to  the  said  Superior 
Court  of  Chancery." 


(a)  8  Atk.  646. 

(b)  Ibid. 

(c)  2  Atk.  S76. 


Yancey  v.  Lewis. 

November,  1809. 

Baulty  Practice— Conveyance  of  Land— Defect  In  Title— 
Relief.*— Where  a  purchaser  comes  Into  a  Court  of 
Equity  for  relief  airainst  a  judirment  at  law.  on 
the  irroand  of  a  defect  in  the  vendor's  title  to  part 
of  the  tract  of  land  purchased,  it  is  not  enouirh 
for  him  to  allege  such  defect  or  want  of  title:  he 
must  prove  an  actual  eviction,  or  superior  title  in 
some  other  person. 

This  was  an  appeal  from  a  decree  of  the 
Superior  Court  of  Chancery  for  the  Staun- 
ton district,  reversing  a  decree  of  the  County 
Court  of  Rockingham. 

Lay  ton  Yancey  obtained  an  injunction 
from  the  County  Court  of  Rockingham,  ta 
be  relieved  from  a  judgment 
391  *at  law,  recovered  against  him  in 
that  Court,  by  Lewis.  The  material 
facts  were  these:  Lewis  sold  to  Yancey  a 
tract  of  land,  with  general  warranty,  by 
certain  metes  and  bounds,  which  were 
thought  to  be  the  true  boundaries  by  both 
parties.  They  had  long  been  in  treaty  for 
the  land ;  a  considerable  degree  of  anxiety 
was  manifested  by  Yancey  to  possess  it ; 
Lewis  always  wishing  to  sell  by  the  acre, 
and  Yancey  to  purchase  in  gross.  At 
length  a  bargain  was  concluded,  by  which 
Yancey  was  to  pay  Lewis  5001.  for  the  land 
included  with  certain  specified  lines,  with- 
out mentioning  the  quantity,  or  the  price, 
per  acre.  All  the  payments  were  made  ex- 
cept the  last ;  when  Yancey  filed  a  bill  to 
be  relieved  from  a  judgment  recovered  for 
the  sum  due,  on  the  ground,  that  about  one 
hundred  acres  of  the  land  within  the  speci- 
fied boundaries,  were  waste  and  unappro- 
priated; that  an  entry  had  been  made  by 
John  Yancey,  a  brother  of  the  complainant 
and  a  grant  obtained;  but  that   grant    was 


*Bquity  Practice— Conveyance  of  Land— Defect  In 
Title— Relief.— On  this  question  the  principal  case  is 
cited  in  foot-note  to  Richaids  v.  Mercer,  1  Leiirh  125; 
Beale  v.  Seiveley,  8  Leisrh  675,  2,nCL  foot-note-,  Kogrer 
V.  Kane,  5  Leig-h  607;  Wamsley  v.  Stalnaker.  24  W. 
Va.  282;  Heavner  v.  Moriran.  80  W.  Va.  842.  848.  4  S. 
E.  Rep.  410;  Smith  v.  Parsons,  33  W.  Va.  616,  11  S.  E.. 
Rep.  60. 
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on  the  part  of  Lewis.  He  appears  to  have 
been  ignorant  that  the  title  was  incomplete ; 
the  papers  concerning  which  were  returned 
to  the  register's  office  before  his  father's 
death,  though  the  time  for  the  emanation 
of  a  patent  had  not  elapsed.  Yancey  had 
married  his  sister,  was  left  executor  of  his 
father's  estate,  and  guardian  to  the  infant 
children,  of  whom  Lewis  was  one.  The 
land  in  controversy  was  devised  to  Lewis, 
by  the  will  of  his  father ;  and,  as  he  states 
in  his  answer,  Yancey,  from  his  relation  to 
the  family,  and  his  agency  in  the  aifairs  of 
the  estate,  was  better  acquainted  with  the 
title  papers  than  he  was,  and  actually  com- 
menced the  treaty  for  the  purchase  of  it, 
before  he  was  of  age.  Yancey's  anxiety  to 
possess   the   land   was  so  great,  that 

392  ^when  Lewis  was  only   about  seven- 
teen  or   eighteen   years  old,  he  made 

application  to  him,  to  promise  and  engage 
to  sell  him  the  land  when  he  should  attain 
his  full  age,  using  many  powerful  argu- 
ments to  induce  him  to  do  it;  such  as  hav- 
ing lent  him  (Lewis)  money  during  his 
minority,  which  would  have  been  lost  had 
he  died  under  age;  and,  iinally,  that  unless 
he  (Yancey)  could  get  the  land,  he  should 
be  compelled  to  remove,  with  the  sister  of 
Lewis,  to  some  other  part  of  the  country ; 
his  tract  of  land  being  too  small  for  the  ac- 
commodation of  his  family. 

Various  circumstances  were  relied  on  by 
the  appellee,  (to  prove  that  Yancey  had,  or 
ought  to  have  had,  a  more  accurate  knowl- 
edge of  the  situation  and  boundaries  of  the 
land  than  the  appellee  himself  possessed,) 
which  are  minutely  detailed  in  the  opinion 
of  Judge  Tucker,  and  therefore  need  not  be 
repeated. 

The  County  Court  of  Rockingham  per- 
petuated the  injunction ;  but  on  an  appeal 
taken  by  Lewis,  to  the  Superior  Court  of 
Chancery  for  the  Staunton  district,  it  was 
dissolved,  and  the  bill  dismissed :  where- 
upon Yancey  appealed  to  this  Court. 

Call,  for  the  appellant,  argued,  that  as 
the  language  of  the  deed  from  Lewis  to 
Yancey  was  explicit,  in  conveying  the  land 
by  certain  metes  and  bounds,  Lewis  ought 
not  to  be  received  to  say,  that  he  meant  to 
sell  any  less  quantity.  This  would,  in 
effect,  be  to  substitute  parol  testimony  to 
contradict  the  plain  words  of  a  deed. 

There  is  no  circumstance,  said  Mr.  Call, 
from  which  fraud  on  the  part  of  Yancey 
could  even  be  inferred ;  much  less  is  there 
any  proof  of  it.  The  allegations  of  the 
answer  not  being  responsive  to  the  bill, 
are  not  evidence;  and  they  are  not  sup- 
ported by  a  single  deposition. 

393  *Randolph  and   Wirt,   for  the  appel- 
lee, contended,    that  Yancey,  being  a 

plaintiff  in  Chancery,  was  bound  to  shew 
every  thing  stated  in  his  bill,  or  it  should 
be  dismissed.  The  gist  of  Yancey's  com- 
plaint was,  that  by  a  paramount  title,  he 
had  lost  130  acres  of  the  land  bought  of 
Lewis.  This  is  alleged  to  be  in  130  acres 
acquired    by   John  Yancey ;  but  there  is  no 


ciple  that  Layton  Yancey  had  lost  the  land 
by  John  Yancey's  paramount  title,  and  af- 
terwards John  Yancey's  title  should  be 
tested  and  found  against  him,  will  not  Lay- 
ton  Yancey  thus  get  bis  injunction  perpet- 
uated, and  the  land  also?  But,  if  the  Court 
would  not  require  a  sentence  of  actual  evic- 
tion, surely  they  will  require  some  proof  of 
John  Yancey's  title;  which  has  not  been 
shewn.  But,  in  fact,  the  defective  title 
complained  of  does  not  exist. 

On  the  circumstances,  they  contended, 
Layton  Yancey  was  not  entitled  to  relief. 
In  three  months  after  the  works  were  re- 
turned to  the  register's  office,  he  became 
proprietor  of  all  the  papers,  by  beings  exec- 
utor of  the  appellee's  father,  and  guardian 
to  the  infant  children,  of  whom  the  appel- 
lee was  one.  If,  then,  there  were  any  neg- 
lect in  perfecting  the  title,  it  was  imputable 
to  the  appellant  alone. 

Again,  the  deed  from  Lewis  to  Yancey, 
was  founded  on  the  statement  of  Yancey 
himself,  who  had  all  the  title  papers,  and 
the  best  opportunity  of  knowing  the  situ- 
ation of  the  land. 

Another  circumstance  ought  to  have 
great  weight.  The  location  on  part  of 
this  tract,  was  made  by  John  Yancey,  a 
brother  of  the  appellant,  partly  bj  a 
warrant  furnished  by  the  appellant 
himself,  who  appears  to  have 
394  *been  officious  in  taking-  the 
papers  from  the  surveyor,  and  carry- 
ing them  to  the  office,  in  order  to  perfect 
the  title. 

JUDGE  TUCKER.  The  object  of  the 
appellant's  bill  of  injunction,  was  to  be  re- 
lieved against  a  judgment  at  law  on  a  bond 
given  in  part  of  the  purchase  of  a  tract  of 
land  sold  to  him  by  the  appellee,  with 
warranty,  by  certain  metes  and  bounds  in 
the  deed  expressed,  within  which  there  was 
a  deficiency  of  about  one  hundred  acres,  of 
which  the  appellee  had  not  obtained  a 
patent,  though  apparently  entitled  to  one 
under  the  will  of  his  father,  whose  title  to 
a  patent  for  the  same,  as  far  as  appears  to 
the  contrary,  was,  as  far  as  depended  upon 
him,  complete  at  the  time  of  his  death, 
though  the  six  months  required  by  law  for 
a  survey  to  remain  in  the  office,  had  not 
then  elapsed. 

The  father  of  the  appellee,  in  his  will, 
makes  mention  of  his  leaving  both  patented 
and  unpatented  lands,  constitutes  the  ap- 
pellant his  executor,  and  expresses  his  pe- 
culiar confidence  in  him  in  the  management 
of  the  trust  reposed  in  him,  and  in  the  pe- 
culiar care  he  hopes  he  will  take  of  bis 
younger  children,  to  whom  he  most  ear- 
nestly recommends  them. 

There  is  no  charge,  neither  is  there  any 
proof  of  fraud,  imposition,  or  concealment, 
at  the  time  of  the  bargain,  (which  appears 
to  have  been  many  years  in  contemplation 
of  the  appellant,)  at  least,  on  the  part  of 
the  appellee.  The  desire  of  the  latter  to  sell 
by  the  acre,  and  the  former  to  purchase  in 
gross,  are  circumstances  which  tend  to  con- 
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firm  the  idea,  that  the  transaction  oo  the 
part  of  the  appellee  waa  perfectly  fair  and 
unimpeachable;  and  that  he  was  perfectly 
ignorant  that  he  had  not  a  legal  title  to  that 
part  of  the  lands  for  which  his  father  had 
taken  all  necessary  steps  to  obtain  a  patent 
in  his  life-time,  and  probably  was  pre- 
vented from  so  doing,  only  by  his 
395  death.  Whether  the  appellant  *was 
equally  ignorant,  is  not  altogether  so 
clear  to  my  mind.  The  trust  reposed  in  him 
creates  a  presumption  that  he  might,  per- 
haps ought,  to  have  informed  himself  of 
circumstances  which  regarded  the  interest 
of  his  testator's  estate,  and  his  children 
committed  to  his  care.  The  contiguity  of 
his  own  land  to  that  which  he  sought  to 
purchase,  and  his  having  been  present  at  a 
survey  thereof,  made  by  his  testator's  di- 
rection in  his  life-time,  strengthen  this 
presumption.  His  locating  the  spot;  then 
withdrawing  his  location,  and  suffering  it 
to  run  out  of  date ;  succeeded  by  the  loca- 
tion of  his  brother  on  the  part  of  his  own 
warrant,  connected  with  this  bill  of  injunc- 
tion, are  all  circumstances  which  bear  a 
suspicious  aspect  at  the  least.  The  rejec- 
tion of  the  appellee's  offer  to  rescind  the 
contract  upon  being  paid  the  money  he  had 
received,  is  by  no  means  calculated  to  dis- 
sipate or  repel  these  grounds  of  suspicion. 
And  if  he  did  indeed  declare  that  he  would 
not  take  more  than  double  the  money  he 
V7as  to  give  for  the  whole,  at  the  very  time 


he  was  complaining  of  the  deficiency,  it 
must  be  admitted  that  he  was  more  willing 
to  ask,  than  to  do  equity.  It  is  unneces- 
sary to  decide  whether  all  these  circum- 
stances taken  together,  ought  not  to 
preponderate  against  his  claim  for  relief; 
because  he  has,  in  fact,  shewn  no  eviction, 
nor  any  superior  title  in  any  other  person. 
The  appellee's  title  against  the  Common- 
wealth, for  any  thing  appearing  on  this 
record,  is  indisputable,  and  requires  noth- 
ing but  the  actual  emanation  of  a  patent 
to  render  it  complete,  both  at  law, 
and  in  equity.  No  entry  or  location  made 
subsequent  to  the  death  of  his  father,  can 
affect  it,  unless  for  some  cause  for  which  a 
caveat  might  have  been  entered.  Nothing 
of  the  kind  is  even  alleged,  much  less 
proved.  John  Yancey's  location,  if  actually 
made,  (which  certainly  does  not  appear  in 
such  manner  in  the  record  as  to  be  avail- 
able,) does  not  appear  to  have  been  per- 
fected or  proceeded  upon.  I  therefore 
396  *think  the  Chancellor's  decree,  dis- 
missing the  bill  of  injunction,  ought 
to  be  affirmed. 

JUDGE  ROANE  concurred  in  affirming 
the  decree  of  the  Superior  Court  of  Chan- 
cery. 

JUDGE  FLEMING  also  concurred. 

By  the  whole  Court,  the  decree  of  the 
Superior  Court  of  Chancery  for  the  Staun- 
ton district  affirmed. 
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CREED  TAYLOK,  Esq.,  Chancellor. 


Dangerfield  v.  Claiborne  and  Others. 

June  Term,  1808. 
I.  DepoAltlon— When  May  Be  TakMi  after  ArzummoX.^ 

—Depositions  taken  after  tlie  argument  of    the 
cause,  (without  special  order,)  suppressed, 
a.  S«flifr-5aBM— Rule. -Exposition   of   tbe    rule    of 
Court  as  uklnff  depositions  after  tbe  cause  is  set 
for  bearlnff. 

This  caae  was  argued  at  February  term, 
and  the  Court  took  time  to  conaider  of  it. 
Early  in  this  term  it  waa  decided,  and  the 
bill  dismiaaed.  In  tbe  month  of  May  last, 
the  plaintiifs  obtained  a  commiaaion  from 
the  clerk,  to  take  depoaitions,  and  since  the 
decree  waa  pronounced,  two  depositiona 
have  been  taken,  and  Mr.  Taylor,  counsel 
for  the  plaintiffs,  in  accounting  for  this 
testimony,  and  in  apeaking  of  the  advice 
he  had  given  to  his  clients  before  the  last 
term,  said,  ^'ezertiona  to  find  witnesses 
who  could  prove  Herbert  Claiborne's  agency 
for  Harrison,  were  immediately  used,  and, 
just  aa  they  were  believed  to  be  unavailing, 
accident  threw  one  of  ray  clients,  at  a 
horse-race,  in  the  way  of  the  witneas, 
whose  deposition  has  been  recently  taken;" 
whereupon  the  plaintiffa  moved  to  set  aaide 
the  decree,  and  to  continue   the  cause  until 

the  next  term. 
398         *By  the  Chancellor.    How  long  thia 

case  has  been  in  Court,  I  do  not 
know ;  but  I  know,  that  ever  since  the  com- 
mencement of  my  time  upon  the  bench,  it 
has  been  regularly  continued  for  the  plain- 
tiffs, tor  some  cause  or  other.  I  shall  not 
aay  any  thing  about  the  conduct  of  any  per- 
aon  concerned  in  this  case;  but  the  teati- 
mony  ia  presented  under  circumstances  that 
are  suspicioua,  and  dangerous  to  the  jus- 
tice of  the  country. 

The  commiaaion  ought  not  to  have  been 
asked  for,  (after  the  cauae  was  in  my 
hands,)  but  in  Court;  and  ought  not  to 
have  been  iaaued  in  vacation  by  the  clerk ; 
but  I  do  not  blame  him,  nor  the  counael. 
Formerly,  after  a  cauae  was  set  for  hearing 
upon  a  publication  of  depositiona,  no  com- 
mission could  then  be  issued,  to  examine 
other  witnesses  without  leave  of  the  Court, 
to  enlarge  the  rule  of  publication.  The 
statute  regulating  the  practice  of  this  Court, 
saya,  (1  Rev.  Code,  67,  s.  46,)  "whenever  a 


*Depositioiis— When  May  Be  Taken  after  Anrunent. 

—After  a  cause  has  been  arg-ued,  a  commission  to 
take  depositions  cannot  be  obtained  except  upon 
tbe  affidavit  of  tbe  party  and  by  special  order  of  tbe 
court  for  tbat  pun^ose.  Anonymous,  4  Hen.  &  M. 
410.  citinir  Danger  fUld  v.  Claiborne,  4  Hen.  &  M.  SOS. 

See  moQoffrapbic  note  on  "Depositions"  appended 
to  Field  V.  Brown,  24  Gratt  74. 


general  commiasion  ahall  issue  for  taking 
depositions  upon  answer  and  replication, 
aiz  months  from  the  time  of  the  replication 
shall  be  allowed  the  partiea,  for  taking*  their 
depoaitiona,  and  either  party,  at  the  expi- 
ration of  the  aaid  six  months,  may  set  the 
same  for  hearing ;  nor  ahall  any  deposition 
taken  after  that  time  be  read  as  evidence 
on  the  hearing,  except  the  same  waa  taken 
by  consent  of  the  partiea,  by  special  order  of 
Court,  or  out  of  the  State."  This  law  pro- 
duced ao  many  applications  to  the  Court,  for 
special  orders,  that  it  became  as  inconven- 
ient to  counsel  as  it  waa  expenaive  to  auit- 
ora ;  and  therefore  the  Court  made  a  standing 
rule,  that  commiaaions  to  take  depositions 
may  issue  at  any  time,  after  the  cause,  in 
which  they  may  be  required,  is  set  for 
hearing,  without  any  application  to  the 
Court  for  that  purpose.  This  waa  done  un- 
der an  impreaaion,  that  tbe  true  in- 
399  tent  and  meaning  of  the  act,  *  would 
be  reserved  in  the  practice  of  tbe 
Court,  counael  relieved  from  great  incon- 
veniencea,  and  auitora  from  very  great  ex- 
penae ;  and,  more  eapecially,  aa  exceptions 
to  the  reading  of  auch  depoaitiona  may  be 
made  at  any  time  before  the  hearing  of  the 
cauae;  but  it  never  was  supposed  by  me, 
that,  under  any  practice,  a  commission 
would  be  aaked  for,  after  the  argument  of 
a  cause,  but  in  Court ;  and  in  no  auch  caae 
ahould  it  be  iaaued,  but  by  special  order  of 
the  Court,  made  uiK>n  the  affidavit  of  the 
party ;  but,  aince  no  such  application  was 
made  to  the  Court  in  thia  caae,  the  depoai- 
tiona ought  not  to  be  received,  but  upon 
such  an  affidavit  of  the  party,  as  would 
have  entitled  him  to  a  commiasion  by  spe- 
cial order  of  the  Court,  which,  at  this  time, 
would  be  a  very  great  favour.  Tbe  rule  of 
the  Court  in  future  will  be  underatood,  as 
authorizing  commissions  to  either  party 
between  the  first  publication,  and  the  trial 
of  the  case,  bat  not  afterwards.  (Vid. 
Anonymous  case,  poat,  401.)  The  Court 
ahould  act  with  very  great  caution  in 
awarding  commissions  after  an  argument: 
it  should  moat  clearly  appear,  by  affidavit, 
or  otherwiae,  that  the  commiaaion  was  re- 
quired by  the  justice  of  the  caae,  and  that 
the  party  was  not  guilty  of  any  laches* 
which  he  could  have  controlled :  but  to  re- 
ceive teatimony,  taken  without  any  of  thoae 
solemnities,  and  before  unknown  to  the 
party,  who  accidentally  discovered  it  at  a 
borae-race,  would  be  to  eatabliah  a  rule,  to 
invite  men  to  the  aubordi nation  of  perjury , 
with    very   great   certainty  of  success,  as 
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no    attempt  would  be   made,  without  a  full 

knowledge  of  the  point   to   be    established, 

which  is  not  .generally   the  case  before   a 

cause  has  been  decided.     Again,  every  rule 

that  takes  us  from  a  cross-examination    of 

the  witnesses  in  court,  and  substitutes  their 

depositions    from    a    distance,    should    be 

guarded,  at  least,  with  the  strictness  of  the 

law ;  and  the  act  before  referred  to  is 

400      ^positive,  that  such    testimony    shall 

not  be  read,  and  this  Court  is  as  much 

bound  by  the  law,  as  any  other  Court. 

The  depositions  cannot  be  received. 


Hodges  V.  Davis. 

June,  180B. 

Equity  Practice— When  Cause  May  Be  Reheard  upon 
Petition.*— A  caase  may  be  relieard,  upon  a  peti- 
tion presented  before  tbe  term  baii  passed  in 
whicb  the  final  decree  was  pronounced :  but  not 
afterwards,  except  by  bill  of  review. 

Upon  an  appeal  from  Campbell  County 
Court. 

In  this  case,  a  final  decree  was  entered  at 
the  last  term:  and,  at  this  term,  Stuart, 
counsel  for  the  appellee,  moved  for  a  re- 
hearing of  the  cause,  upon  a  petition  for 
that  purpose ;  and  relied  upon  the  British 
cases  of  Baxter  v.  Wilson, (a)  and  Buck  v. 
Fawcett.(b)  He  also  quoted  3  Tuck, 
Blacks.  453,  454. 

By  the  Chancellor.  The  practice,  in 
England,  is  as  well  settled,  that  after  a 
6nal  decree  is  signed  and  enrolled,  the 
cause  cannot  be  reheard  but  by  a  bill  of  re- 
view, as  it  is,  in  this  country,  that  after  a 
final  decree,  and  the  term  in  which  it  was 
pronounced  has  passed,  it  cannot  be  re- 
heard, but  in  like  manner.  The  cases 
relied  upon  unquestionably  support  this  doc- 
trine, that  until  a  decree  is  signed  and  en- 
rolled, the  cause  may  be  reheard  by 
petition ;  but  after  it  has  been  signed  and 
enrolled,  it  must,  if  reheard,  be  by  bill  of 
review;  and  so  it  must  here  after  a  final 
decree,  and  the  term  has  passed  in  which 
such  decree  was  pronounced,  (c) 

Motion  for  a  rehearing  by  petition  de- 
nied. (1)  


'Equity  Practice— Wlien  Cause  May  Be  Reheard  on 
Petltlon-Blli  of  Revlew.~in  Chllders  v.  Loudin.  61 
W.  Va.  569,  43  S.  E.  Rep.  689.  it  is  said:  "It  is  well 
settled  that  a  cause  cannot  be  rebeard,  and  that  a 
court  cannot  ordinarily  set  aside  a  final  jndsrment 
or  decree  after  the  expiration  of  the  term  of  court 
at  which  the  judgment  or  decree  was  rendered. 
While  the  term  continues,  the  cause  may  be  re- 
heard upon  petition,  and  the  decree  may  be  set 
aside,  but  after  the  expiration  of  the  term  a  cause 
can  only  be  reheard  upon  a  bill  of  review.  Hodges 
V.  Davis,  4  Hen.  rf;  M.  400;  Laldley  v.  Merrifield,  7 
Leiflfh  858:  Carper  v.  Hawkins,  8  W.  Va.  291-301: 
Crawford  v.  Fickey.  41  W.  Va.  644,  28  S.  E.  Rep.  668." 
On  this  question  the  principal  case  is  also  cited  in 
footnote  to  Li^idley  y.  Merrifield,  7  Leiarh  846;  Par- 
ker v.  Lo^an.  82  Va.  880,  4  S.  E.  Rep.  618:  Roanoke 
Bank  V.  Farmers'  Bank,  84  Va.  610.  5  S.  E.  Rep.  682; 
Diffendal  v.  Virginia  Midland  R.  Co.,  86  Va.  466,  10  S. 
E.  Rep.  586;  Carper  y.  Hawkins,  8  W.  Va.  801;  Bank 
V.  Jarvls.  28W.  Va.  811. 

See  monosrraphic  note  on  **Decrees"  appended  to 
Evans  V.  Spurgin,  11  Oratt  615;  monographic  note 
on  ''Bills  of  Review"  appended  to  Campbell  v. 
Campbell,  22  Oratt.  649. 

(a)  2  Atk.  168. 

(b)  8  P.  Wms.  842. 

(c)  Barnett  v.  Younsr,  in  the  Court  of  Appeals. 
MS.  April.  1804. 

(1)  So  a  bill  of  review  does  not  lie  until  after  a 
final  decree.  Banks  v.  Anderson.  1  H.  &  M.  80; 
Bowyer  Ac.  v.  Lewis,  Ibid.  653.  The  decision  in 
Green  v.  Clark,  in  the  Court  of  Chancery,  March 
Term,  1807.  (not  reported.)  was  to  the  same  effect— 
Note  in  Original  Edition. 
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Depositions— Exception  to— When  May  Be  Made.*— Ex- 
ceptions to  the  readinir  of  depositions,  taken  by 
virtue  of  commissions  issued  after  the  cause  in 
which  they  may  be  required  Is  set  for  hearlnir. 
may  be  made  at  any  time  before  the  cause  Is 
arone  into,  when  called ;  after  which  such  excep- 
tions would  come  too  late. 

tJpoti  calling  this  case,  Mr.  Wickbam 
stated  that  he  had  an  objection  to  tnake  to 
the  reading  of  some  of  the  depositions 
taken  without  due  notice.  To  this  Mr. 
Randolph  (in  favour  of  whose  client  the 
depositions  objected  to  had  been  taken) 
said,  the  objection  came  too  late,  as  he  un- 
derstood the  rule  of  the  Court.  Mr.  Wick- 
ham  replied  that  the  depositions  had  been 
taken  under  a  commission  issued  since  the 
cause  was  set  for  hearing ;  and  that,  under 
the  rule  of  the  Court,  exceptions  to  the  read- 
ing of  such  depositions  may  be  made  at 
any  time  before  the  hearing  of  the  cause,  (a) 

By  the  Chancellor.  The  depositions  ob- 
jected to  have  been  taken  under  the  12th  rule 
of  the  Court,  which  has  been  correctly 
stated  by  Mr,  Wickham,  and  the  exception 
taken  in  due  time,  as  the  cause  is  not  gone 
into ;  after  which  it  would  come  too  late. 

Mr.  Randolph  agreed  not  to  rely  on  the 
depositions,  and  the  cause  wan  tried. 


Anonymous. 

June  Term,  1806. 

Chancery  Cause— Scire  Facias— Servlce.t— in  what 
manner  a  scire  facias  to  revive  a  suit  In  Chancery 
must  be  served. 

By  the  Chancellor.  A  scire  facias  to  re- 
vive a  suit  in  this  Court,  which  abates  by 
the  death  of  either  party,  must  be  served 
**by  the  sheriff  or  other  officer  to  whom  the 
same  is  directed;'*  the  service  thereof  by  a 
private  individual,  though  proved  by  affi- 
davit, not  being  sufficient,  (b) 
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*Spencer  v.  Carter. 

June  Term,  1808. 


Sale  of  Property  under  Bxecntlons— Statute.— The  2d 

section  of  the  act  of  February  1st,  1808.  "concern- 
Inar  the  sale  of  property  under  executions  and  en- 
cumbrances," applied  to  all  sales  made  after  the 
said  act  commenced  and  was  in  force,  under  any 
decree  in  Chancery,  whether  such  decree  was 
dated  before  that  time  or  after. 
Property  Decreed  to  Be  SoM— Valuation  by  Comnls- 
slonera— When  Set  Aslde.^— A  valuation,  by  Com- 
missioners legally  appointed,  of  property  decreed 
to  be  sold,  oufirht  not  to  be  set  aside  for  the  pur- 
pose of  producinir  a  sale,  unless  it  appear  that 
they  clearly  acted  under  a  mistake,  or  were  In- 
fluenced by  some  misconduct  of  the  party  inter- 
ested to  prevent  such  sale. 

In  this  case,  at  June  term,  1808,  the  Com- 
missioner appointed  by  the  decree  of  this 
Court  to  make  sale  of  the  mortgaged  land 
in  the  bill  mentioned,    (which   decree   bore 


*l>epo^tlons— Exception  to— When  May  Be  Made.— On 
this  question  the  principal  case  is  cited  in  foot-note  to 
Peshine  v.  Shepperson.  17  Gratt  472:  Electric  Sup- 
ply Co.  V.  Consolidated  Liarht  Co.,  42  W.  Va.  684.  20  S. 
E.  Rep.  188.  See  monoirraphic  note  on  "Depositions'* 
appended  to  Field  v.  Brown.  24  Gratt  74. 

(a)  See  the  12th  Rule  of  Practice,  1  H.  &  M.  vl. 
tThe  principal  case  is  cited  in  Danfirerfleld  v.  Clai- 
borne. 4  Hen.  &  M.  894. 

(b)  Rev.  Code,  vol.  1,  p.  879.  c.  281 :  Ibid.  p.  66,  c.  64, 
s.  26. 

tSee  monographic  note  on  "Commissioners  in 
Chancery"  appended  to  Whitehead  v.  Whitehead. 
23  Gratt.  876. 
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date  on  the  27th  day  of  February,  1808, ) 
made  a  report  that  he  had  advertised  the 
same,  and,  on  the  day  appointed  for  the 
sale  thereof,  the  Commissioners  for  the  city 
of  Richmond  (where  the  land  lay)  attended, 
agreeably  to  the  act  of  the  general  assem- 
bly, entitled,  **an  act  concerning  the  sale  of 
property  under  executions  and  encum- 
brances," (which  passed  on  the  1st  of  Feb- 
ruary, and  took  effect  on  the  1st  of  March, 
1803,)  and  valued  the  same  to  two  thousand 
pounds.  That  the  plaintiff  bid  three  thou- 
sand dollars  only ;  and,  whether  this  sum 
was  sufficient  to  entitle  the  plaintiff  to  the 
property  under  the  provisions  of  the  said 
act,  or  not,  was  what  the  Commissioner 
declined  to  determine,  and,  by  his  report, 
submitted  to  the  decision  of  the  Court. 

By  the  Chancellor.  The  second  section 
of  the  act  above  mentioned  (a)  applies  to  all 
sales  to  be  made  after  the  said  act  com- 
menced and  was  in  force,  by  Commis- 
sioners, under  any  decree  of  a  Court  of 
Chancery,  to  satisfy  any  claim  whatsoever, 
and  to  all  sales  under  any  deed  of  trust  ex- 
ecuted posterior  to  that  time,  but  not  to  sales 
under  such  deeds  executed  anterior  thereto. 

Sale  set  aside,  and  the  Commissioner  di- 
rected to  proceed  to  execute  the  decree,  sub- 
ject to  the  provisions  of  that  act. 

At  September  term,  1806,  the  Commis- 
sioners, who,  as  above  mentioned,  had 
valued  the  mortgaged  property  to  2,0001. 
stated  to  the  Court  that  one  of  them,  at 
that  time,  thought  the  valuation  too  high; 
another  thought  the  property  was  better 
improved  than  it  afterwards  appeared 
403  *to  be;  and  the  other  changed  his 
opinion  upon  talking  with  the  plain- 
tiff and  some  others,  about  the  value  of 
it.  And  now  Mr.  Warden  moved  to  set 
aside  that  valuation,  that  the  property 
might  be  valued  to  so  much  less  as  might 
pr<kiuce  a  sale. 

By  the  Chancellor.  When  the  Commis- 
sioners valued  the  property  in  question, 
they  were  together,  and  in  presence  of  the 
parties  upon  the  premises ;  and,  if  not  in- 
formed of  the  actual  improvements,  they 
might  have  been  without  any  difficulty,  and 
with  but  little  trouble,  as  the  property  con- 
sisted of  a  lot  and  its  improvements,  on 
the  main  street  in  this  city.  But,  since 
that  time,  they  have  separated,  and  the 
property  cannot  be  sold ;  and  they  have  be- 
come dissatisfied  with  their  former  valua- 
tion ;  not  in  the  presence  of  the  parties, 
but  upon  an  interview  with  the  plaintiff. 
But,  unless  it  could  be  shewn  to  the  satis- 
faction of  the  Court  that  they  clearly  acted 
under  a  mistake,  or  were  influenced  by  the 
misconduct  of  the  defendant,  in  flxing  the 
valuation  at  2,0001.  the  Court  should  not 
interpose. 

Motion  to  set  aside  the  valuation  denied. 


Norton  v.  Morton. 

September  Term,  1806. 

Decrees— Attachment   to  Enforce  against  Person  Oat 
of  3tate*— When  Enforceable  after  Return.— An  at- 

tacbment  to  enforce  a  decree  pronounced  agrainst 
a  person  who  was  out  of  tbe  Commonwealth,  can- 
not be  awarded  aarainst  him  after  his    return, 


(a)  Rev.  Code,  vol.  2,  p.  IM.  c.  128. 
*See    monoffrapblc    note    on    'Attachments"  ap- 
pended to  Lancaster  v.  Wilson,  27  Gratt  884. 


until  twelve  months  have  elapsed  from  tlie  time 
of  service  of  a  copy  of  such  decree. 

In  March,  1805,  a  decree  was  pronounced 
in  this  case.  The  defendant  was  out  of  the 
Commonwealth  at  that  time ;  and,  of  course, 
under  the  4th  section  of  the 
404  *act  directing  the  method  of  proceed- 
ing against  absent  defendants,  (1 
Rev.  Code,  p.  115, )  he  was  entitled  to  the 
term  of  seven  year  to  appear  and  petition 
for  a  rehearing.  Some  time  in  the  present 
year  he  returned,  and  appeared  openly ;  and, 
on  the  19th  of  August  last,  was  served  with 
a  copy  of  the  decree,  which  was  not  com- 
plied with;  and  thereupon  the  plaintiff 
moved  for  an  attachment. 

By  the  Chancellor.  By  the  4th  section  of 
the  act  directing  the  method  of  proceeding 
in  cases  like  the  present,  it  is  clearlj 
stated  that  the  defendant  may,  within 
twel^ne  months  after  the  service  of  the  de- 
cree, appear  in  Court,  and  petition  to  have 
the  cause  reheard ;  and  therefore  should  not 
be  attached  until  the  expiration  of  that 
time. 

Attachment  denied. 


Purcell  V.  Richardson. 

September  Term.  1808. 

Executions.— An  execution  directed  to  the  sheriff  of 
may  be  executed  by  the  serJeant  of  a  corpo- 
rate town. 

In  this  case,  the  defendant  had  issued  ao 
execution  against  the  body  of  the  plaintiff, 
upon  a   decree   of  this   Court,    directed   to 

the  sheriff  of ,  and  it  was  duly  returned 

executed  by  the  serjeant  of  the  city  of  Rich- 
mond. And  now  Mr.  Warden,  on  behalf  of 
the  plaintiff,  moved  to  quash  the  execution 
and  the  return,  because  the  execution  was 
executed  by  an  officer  to  whom   it  was  not 

directed. 
405         *^By   the   Chancellor.     The    law  is. 

that  an  execution,  writ,  or  other  proc- 
ess, appearing  to  be  duly  served  in  other 
respects,  shall  be  deemed  good,  although  it 
be  not  directed  to  any  sheriff,  which  seems 
to  be  a  provision  for  the  very  case  before 
the  Court.  But  if  it  is  not,  it  is  the  same 
thing  as  to  Purcell,  and  he  should  not  com- 
plain. 
Motion  denied. 


Liggon  V.  Smith. 
September  Term.  1808. 
Rules  as  to  Anendlnff  Answers  In  Chmactrj* 

It  was  stated  by  Mr.  Wickham,  that  the 
claim  in  this  case  was  a  stale  one ;  that  the 
suit  was  brought  against  the  defendant  as 
executor ;  and  that  the  facts  were  not  alleged 
to  be  within  his  knowledge;  and  on  that 
account  he  moved  to  amend  his  answer,  bj 
stating  the  ground  of  defence  more  at 
large;  to  which  Mr.  Randolph  objected; 
and  the  question  was  submitted. 

By  the  Chancellor.  If  a  question  like  the 
present  has  before  occurred,  it  passed  un- 
noticed. The  several  statutes  which  regu- 
late, in  many  respects,  the  practice  of  this 
Court,  are   silent   on    this  subject.     I  will 


*See  monoirraphic  not4  on    "Answers  in  Bquity 
Pleadlnsr"  appended  to  Tate  v.  Vance,  97  Oratt.  57L 
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therefore  examine  the  practice,  as  laid 
down  in  the  English  books. 

In  1  P.  Wma.  297,  (Rawlins  v.  Powell,) 
where  an  executor  had  a  legacy,  and  no 
express  disposition  was  made  of  the  sur- 
plus ;  on  a  bill  brought  by  the  next  of  kin 
for  a  distribution,  the  executor  answered, 
and  waived  the  benefit  of  the  surplus,  by 
mistake  of  the  law  in  that  point ;  he  was 
denied   leave  to   amend   his   answer, 

406  ^though  he  proved   that  the   testator 
intended  that  Jie  should  have  the  sur- 
plus. 

In  2  P.  Wms.  427,  (Countess  of  Gains- 
borough V.  GifFord,)  a  defendant  was  al- 
lowed to  amend  his  answer  after  the  hear- 
ing and  decree,  on  the  affidavits  of  the 
solicitor  and  his  clerk,  that  the  mistake  was 
In  the  engrossing  the  answer  from  the 
draft ;  and  the  draft  was  produced,  by  which 
it  appeared;  and  this  was  done  after  the 
same  had  been  before  denied  on  a  petition, 
and  on  a  motion,  although  no  precedent 
could  be  shewn  that  this  had  ever  been 
done  after  the  cause  was  heard. 

In 3  Atk.  489,  (Pearce  v.  Grove,)  the  Court 
refused  to  allow  a  defendant  to  amend  bis 
answer  by  striking  out  of  it  the  admission 
of  a  fact,  by  which  the  plaintiff  would  be 
deprived  of  the  benefit  of  it  as  evidence,  es- 
pecially as  he  did  not  swear  he  was  sur- 
prised into  it,  or  ill-advised  in  setting  it 
forth ;  and  the  Chancellor  in  that  case  dis- 
tinguished between  the  admission  of  facts, 
and  the  admission  of  a  consequence  in  law, 
or  a  consequence  in  equity ;  for  the  Court 
is  to  judge  of  the  law,  and  the  party  not 
bound  by  any  admission  of  it. 

In  1  Bro.  Chan.  Cas.  the  Chancellor  re- 
fused the  defendant  to  amend  his  answer, 
after  an  indictment  for  perjury  had  been 
preferred  or  threatened,  in  order  to  avoid 
the  indictment,  although  the  Chancellor 
was  satisfied  that  the  defendant  did  not 
mean  to  perjure  himself,  as  he  had  no  in- 
terest in  so  doing;  as  that  question  would 
"be  proper  before  the  Jury. 

In  1  Har.  Ch.  Pr.  307,  it  is  laid  down, 
that  the  defendant  may,  without  notice, 
xnove  to  amend  his  answer  in  a  small  mat- 
ter ;  but,  if  it  be  in  a  material  point,  he 
must  give  notice;  and  that  there  are  no 
settled  rules  for  amending  answers;  but  it 
is  discretionary  in  the  Court;  and  it  is 
often  done  where  issue  is  not  joined. 

In    Mitford's    Pleadings,    260,  it  is  said, 

-that  where,  upon  hearing   a    cause,    it  has 

appeared,  that  the  defendant  has  not  put  in 

issue,  by  his  answer,    facts  which  he 

407  *ought  to  have  put  in  issue,  and  which 
should  be  in  issue,  to  enable  the  Court 

to  determine  the  merits  of  the  case,  he  has 
been  permitted  to  amend  his  answer  by 
stating  those  facts ;  but  he  cannot  amend 
his  answer  to  state  a  fact,  though  to  his 
advantage,  which  happened  subsequent  to 
Ills  answer;  but  if  this  appears  to  the  Court 
at  the  hearing  of  the  cause,  the  proper  way 
seems  to  be,  to  order  the  cause  to  stand,  till 
a  new  bill,  in.  which  the  fact  can  be  put  in 
issue,  can  be  brought  to  a  hearing  with  the 
original  suit. 

Upon  a  view  of  all  these  cases  it  seems, 
that  the  indulgence  given  by  the  Court,  is 
allowed  to  the  mistakes  of  parties,  and  with 
a  view  to  save  expense ;  and   in  such  cases 


only  where  no  injury  can  arise  to  other  par- 
ties from  the  indulgence.  But  in  general, 
with  respect  to  the  original  parties,  and 
their  interest,  no  amendment  will  be  per- 
mitted after  the  cause  is  at  issue,  and  wit- 
nesses have  been  examined  and  publication 
passed;  though  a  plaintiff  has  been  per- 
mitted, even  under  such  circumstances,  to 
amend  his  bill,  by  adding  a  prayer  omitted 
by  mistake,  (a) 

Taking  this  view  of  the  law,  and  the 
practice  of  the  Court  of  Chancery  in  that 
country  from  which  we  have  derived  our 
system  of  Chancery  proceedings,  these 
general  rules  present  themselves  as  proper 
to  be  established  for  the  future  government 
of  the  practice  of  this  Court : 

1.  To  allow  a  defendant  to  amend  his  an- 
swer must,  from  the  nature^  of  *  the  case,  be 
always  at  the  discretion  of  'the  Court. 

2.  It  may  be  done  in  a  small  matter,  on 
motion,  at  any  time  before  issue  joined. 

3.  But,  in  a  material  point,  the  motion 
must  be  made  upon  an  affidavit  of  the  facts, 
which  make  it  necessary ;  and  after  reason- 
able notice  th'^reof  to  the  plaintiff  or  his 
counsel,  that  the  Court  may  take  care  that 
no  injury  be  produced    to   the  other  party. 

And 
408         *4.  The  affidavit  ought  to  state,  that, 

at  the  time  of  putting  in  the  answer, 
the  defendant  did  not  know  the  circum- 
stances upon  which  he  makes  the  applica- 
tion, or  any  other  circumstance  upon  which 
he  ought  to  have  stated  the  fact  otherwise. 
The  modern  practice  in  England,  is  to 
put  in  a  supplemental  answer,  and  not  to 
amend  the  former ;(b)  but  the  reason  of 
this  change  in  that  country  (which  is  noth- 
ing more  than  a  mere  technical  difference) 
is  not  discerned ;  and,  if  It  were,  it  would 
not  be  adopted  merely  on  that  account ;  a 
practice  which  has  become  too  fashionable 
in  all  our  Courts.  No:  this  Court  will  take 
the  standard  erected  by  the  principles  of 
the  revolution,  and  declared  by  an  ordi- 
nance of  convention  in  the  year  1776 ;  and 
by  that  adopt  its  own  rules.  But,  as  to  the 
case  in  question,  it  is  not  brought  before 
me  within  any  of  the  rules  before  laid 
down ;  and  the  Court  should  act  with  very 
great  caution,  even  if  it  were.  This  suit  is 
at  issue :  it  has  been  tried  and  referred  to 
a  Commissioner:  a  report  has  been  made, 
and  that  recommitted :  this  state  of  things 
enables  the  defendant  to  know  where  the 
shoe  pinches;  and  to  allow  him  to  amend 
his  answer,  unless  strictly  within  the  rule 
of  the  Court,  might  be  putting  it  in  his 
power  to  avoid  the  consequences  of  the  suit, 
which  would  be  unreasonable  at  this  stage 
of  the  cause.  And,  although  he  is  an  ex- 
ecutor, yet,  for  any  thing  which  appears  to 
the  Court,  he  is  not,  on  that  account,  en- 
titled to  the  indulgence. 
Motion  denied. 
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*Chew  V.  Beverly  and  Others. 

September  Term,  1808. 


ComiiiiMloners— Report— Return. —Exception   to    the 

flreneral  rule,  that  reports  of  commissioners  must 
lie  till  the  next  term  after  that  to  which  they  are 
returned. 


(a)  Mitford's  Pleadinffs,  268. 

(b)  Wells  V.  Wood,  10  Ves.  Jun.  401. 
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Virginia  Rbforts,  Annotated. 


410-412 


The  bill  in  thia  case  was  brought  to  sub- 
ject the  lands  of  the  testator  to  the  payment 
of  the  plaintiff's  demand,  by  bond.  An  ac- 
count was  directed  of  the  personal  estate ; 
and  the  Commissioner  reported,  that  there 
was  no  personal  estate  of  which  an  account 
could  be  taken.  And  the  question  was, 
whether,  as  the  report  had  come  in  to  this 
term,  it  should  lie  until  the  next  term,  un- 
der the  rule  of  Court. 

By  the  Chancellor.  There  is  no  necessity 
for  this  report  to  lie,  as  it  is  admitted  that 
neither  party  means  to  except  to  it,  and 
therefore  the  cause  may  come  on. 


Anonymous. 

September  Term,  1808. 

DeposltloBt— >VheaMay  Be  Taken  after  AiYttmeiit.*— 

After  a  canse  has  been  arffued.  a  commission  to 
take  depositions  cannot  be  obtained  but  upon  the 
affidavit  of  the  party,  and  by  special  order  of  the 
Court  for  that  purpose. 

The  Chancellor  said,  that,  although  he 
had  made  it  a  rule  of  Court,  by  consent  of 
all  the  counsel,  and  for  the  convenience  of 
the  parties,  that  commissions  to  take  depo- 
sitions should  issue,  at  any  time  after  the 
cause  in  which  they  may  be  required  is  set 
for  hearing,  without  any  application  to  the 
Court  for  that  purpose.  Yet  the  practice 
under  that  rule  had  been  carried  too  far ;  it 
had  become  very  common  to  take  commis- 
sions after  the  argument  of  a  cause,  in 
order  to  control  the  decision,  by  testimony 
not  known  of  at  the  hearing ;  but  this  prac- 
tice could  no  longer  be  tolerated,  and  that 
it  must  now  be  understood  as  positively 
settled,  that  after  the  argument  of  a  cause, 
a  commission  to  take  depositions 
410  *cannot  be  obtained  but  upon  the  affi- 
davit of  the  party,  and  by  special 
order  of  the  Court  for  that  purpose.  And 
so  it  was  decided  in  Dangerfield  v.  Clai- 
borne and  others,  ante,  p.  397. 


Anonymous. 

September  Term,  I806. 

I.  Rales  of  practice— Revival  of  Suits.— In  what  man- 
ner suits  are  to  be  revived. 

a.  Order  for  Account— When  Executed,  t— An  order 
for  an  acconnt  must  be  executed  within  12  months. 

The  following  points  were  resolved  by 
the  Court : 

1.  That  no  suit  is  to  be  revived  without 
the  names  of  the  representatives  of  the  de- 
ceased party  or  parties. 

2.  That  the  Clerk  may,  either  in  or  out 
of  Court,  issue  process  to  revive  when  the 
proper  names  are  furnished,  and  not  be- 
fore. 

3.  That  unless  such  process  be  executed 
with  all  due  diligence,  the  benefit  thereof 
may  be  lost  to  the  party   who  obtained    it. 

4.  That  when  an  order  is  made  for  an  ac- 
count, to  be  taken  before  a  Commissioner  of 
the  Court,  or  before  auditors  to  be  agreed 
upon  by  the  parties,  it  must  be  taken  with 
all  convenient  speed;  and  unless  a  report 
be  made  thereupon    within   twelve    months 


•The  principal  case  is  cited  in  foot-note  to  Danirer- 
fleld  V.  Claiborne.  4  Hen.  &  M.  898,  See  monosrraphic 
9M>^i$  on  "Depositions"  appended  to  Field  v.  Brown. 
34  Gratt  74. 

tThe  principal  case  is  cited  In  Danirerfleld  v.  Clai- 
borne, 4  Hen.  &  M.  809. 


from  the  date  of  the  order,  the  benefit 
thereof  will  be  lost  to  the  party  who  ob- 
tained it,  unless  for  good  cause  to  be  shewn 
to  the  Court.  

Archer  v.  Colly  and  Wife. 

September  Term,  1808. 

Hueband  and  Wife -Suit  to  Recover  Deonnd  ef  WHc- 
Abatencnt.*— A  suit  brought  by  hasband  and  wife, 
to  recover  a  demand  in  riflrht  of  the  wife,  abates 
by  her  death. 

The  bill  in  this  case  wtis  brought  to  recover 

the    plaintiff's    demand    against    the 

411      defendants,  on  account  of  *the   wife. 

Pending    the    suit    she  died ;  and  the 

question     submitted    to    the     Court,    was. 

whether  the  suit  abated  as  to  the   husband. 

By  the  Chancellor.     Let  the   snit   abate, 

for  such  is  the  law. 


Taylor's  Admin istratrtx  v.  Taylor's 
Executors. 

September  Term,  1808. 

WlUst—Constmctioii— Vested  lateresta.— GonstmcUoo 
of  a  wilL  What  words  give  a  vested  interest 
which  will  pass  to  the  representatives  of  a  de- 
ceased leiratee.  thougrh  he  was  not  to  enjoy  ihc 
eitate  till  the  death  of  a  particular  tenant  for 
life,  and  died  before  that  event  happened. 

The  bill  stated,  that  William  Taylor,  on 
the  3d  October,  1794,  made  his  last  wiU  and 
testament,  and  died  in  a  few  days  thereafter; 
that  he  left  a  wife,  Susanna  Taylor,  and 
four  sons,  besides  one  in  the  womb  who 
was  born  alive ;  that  having  made  provision 
for  one  of  his  sons  and  his  wife  for  life,  be 
devised,  at  her  death,  one  half  of  his  land 
and  marsh  to  his  son  Beverly  Claiborne 
Taylor  and  to  his  heirs,  and  then  proceeded 
in  these  words :  *  'and  the  negroes,  furniture, 
stocks  and  money  in  the  hands  of  the 
brokers,  and  every  other  article  lent  a& 
aforesaid,"  (to  his  wife,)  ''I  direct  shall 
be  equally  divided  among  all  the  children  I 
have,  or  may  have,  by  said  wife  Snsanna 
Taylor,  including  in  the  said  division  the 
child  she  may  now  be  pregnant  with ;"  that 
the  said  Susanna  and  William  Claiborne, 
two  of  the  executors  named  by  the  said  tes- 
tator, qualified,  but  were  exempt  from  gir- 
ing  security ;  that  they  possessed  themselves 
of  the  whole  of  the  testator's  estate,  and 
had  received  the  profits;  that  the  said  Bev- 
erly C.  Taylor  intermarried  with  the  plain- 
tiff and  died  intestate,  of  full  age,  in  April 
last;  that  the  plaintiff  administered  on  his 
estate,  and  claimed  that  part  of  his 
father's   estate,   to   which   he   would  have 

been  entitled  if  he  had  lived,  till 
412      *the  death  of  the  said  Susanna,  wha 

with  her  co-executor,  was  cbar^ 
with  wasting  the  said  estate,  and  therefore 
the  plaintiff,  as  to  the  personalty,  required 
of  the  said  executors  that  they  might  be 
compelled  to  give  security  for  their  past 
and  future  administration  of  the  said  es- 
tate, or  that  the  pame  might  be  taken  ont 
of  their  hands,  and  that  they  might  acconnt 
for  their  transactions,  and  be  restrained 
from  selling  or  wasting  any  part  of  the 
said  estate. 


^Husband  and  Wife.— See  monoffrapblc  nott  on 
"Husband  and  Wife'*  appended  to  Cleland  v.  Wat- 
son, 10  Oratt  160. 

tSee  monoirraphic  note  on  "Wills.** 
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To  this  bill  the  defeadants  demurred, 
because  they  stated,  that  by  the  will  of  the 
testator,  no  present  interest  was  vested  in 
the  intestate  of  the  plaintiff,  land  therefore 
no  interest  could  be  derived  by  her. 

By  the  Chancellor.  This  case  depends 
upon  this,  whether  the  intestate  of  the  plain- 
tiff had  a  vested  or  contingent  interest,  in 
a.n  equal  part  of  his  father's  personal  estate, 
on. the  death  of  his  mother;  and,  from  the 
words  of  the  will,  I  tjike  it  to  be  a  clear  case, 
in  favour  of  a  vested  interest,  in  the  in- 
testate of  the  plaintiff,  but  which  he  was 
not  to  enjoy  until  the  death  of  his  mother. 
The  demurrer  must  be  overruled,  and  the 
defendants  ordered  to  answer. 


Yates  V.  Payne  et  al. 

September  Term,  180B. 

Chancery  Practice— Revival  of  Suits.— Practice,  as  to 
revivlnir  wliere  the  plaintiff  died,  and  there  are 
absent  and  home  defendants. 

The  counsel  for  the  plaintiff  stated  that 
the  plaintiff  was  dead,  and  submitted  to 
the  Court,  whether,  as  some  of  the  defend- 
ants live  out  of  the  Commonwealth,  process 
in    the   name   of   the   plaintiff's  executor, 

against  them,  to  review,  be  necessary. 
413         *By    the    Chancellor.      There    has 

been  no  instance  of  an  order  of  publi- 
<:ation,  ai^ainst  an  absent  defendant,  with- 
out original  process ;  and  the  practice  has 
always  been  to  issue  process,  to  revive,  as 
well  against  the  absent  as  home  defend- 
ants ;  and  then  to  make  publication,  in  or- 
der to  a  revival  of  the  suit:  and  so  this 
case  was  revived  accordingly. 


Triplett  v.  Tyler. 

September  Term,  1806. 

Certiorari— Application  for— Record.*— A  copy  of  the 
record  must  accompany  every  application  for  a 
certiorari. 

In  this,  and  three  other  cases,  Mr.  Botts 
moved  for  a  certiorari  to  move  each  cause 
into  this  Court:  the  notice  of  the  motions, 
and  the  facts  stated  as  the  ground  of  each, 
were  admitted  by  the  opposite  counsel;  but 
in  neither  case  was  there  a  copy  of  the  rec- 
ord. 

By  the  Chancellor.  As  the  counsel  op- 
posed to  the  motion  is  in  Court,  and  does 
not  call  for  the  records,  the  Court  will  dis- 
pense with  them ;  but  if  this  were  not  the 
case,  they  should  be  produced.  I^et  a  cer- 
tiorari go  in  each  case. 


Hopkirk  v.  Bridges. 

September  Term,  1806. 

BUI  agaliMt  Person  Not  InhaUtant  of  This  Country- 
Effect.— A  bill  agrainst  a  defendant,  not  an  inhab- 
itant  of  this  country,  and  havinsr  no  property 
therein,  cannot  be  sustained. 

The  bill,  in  this  case,  was  brought  for 
an  account,  which  was  directed  by  the 
former  Chancellor,  at  the  instance 
of  the  plaintiff,  by  counsel.  The 
bill  stated  that  the  defendant  was  not 
an  inhabitant  of  this  Commonwealth ;  and 
among    the    exhibits    was     an     order     of 
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publication,  *in  the  usual  way, 
against  absent  defendants.  The  Com- 
missioner reported  a  balance  due  to  the 
plaintiff,  who,  by  counsel,  now  moved  for 
a  decree. 

By  the  Chancellor.  I  am  clearly  of  opin- 
ion, that  a  suit  against  a  defendant,  not  an 
inhabitant  of  this  country,  and  without  any 
property  therein,  should  not  be  entertained 
by  this  Court.     Bill  dismissed. 


Mason  v.  Mason  et  al. 

September  Term,  1806. 
Equity  Practice— Answer  Contalnln^r  Impertinent  and 
dcandalous  Matter— Effect.*— If  an  answer  contain 
impertinent  or  scandalous  matter,  it  will  be  re- 
ferred to  a  Commissioner  to  ezpunsre  such  matter, 
at  the  costs  of  the  party  fllinff  the  answer. 

The  defendant,  James  W.  Wallace,  had 
filed  a  very  indecent  answer,  which  had  not 
been  noticed,  until  the  cause  came  on  to  be 
heard,  when  his  counsel  made  an  apology 
for  himself,  and  assured  the  Court  that 
he  had  not  before  seen  the  answer,  and  that 
it  was  in  Doctor  Wallace's  own  hand-writ- 
ing. 

By  the  Chancellor.  I  am  perfectly  satis- 
fied that  the  counsel  for  Doctor  Wallace  had 
no  hand  in  drawing  his  answer;  and  that 
the  Doctor  could  not  have  intended  any 
thing  indecorous  towards  this  Court;  but 
yet,  his  answer  cannot  be  viewed  in  any 
other  light ;  and  therefore  I  shall  send  it  to 
a  Commissioner  for  the  purpose  of  expung- 
ing the  impertinent  and  scandalous  matter 
from  it,  at  the  costs  of  the  Doctor ;  and  so 
it  was  ordered  accordingly.  At  the  next 
term  a  proper  answer  was  put  in,  accom- 
panied by  an  apology  from  Doctor  Wallace, 
which  the  Chancellor  deemed  very  sufficient. 
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*Qibbtv.  Perkinson. 
Septeml>er  Term.  1806. 


Appeal  Depending  at  Law— Suit  In  Equity  In  Regard  to 
Same  Matter -Election.- A  person  havlnff  a  suit  at 
law  dependinar  on  an  appeal,  and  brinflrinflr  a  bill 
for  relief  as  to  the  same  subject  matter,  will  be 
compelled  to  make  an  election  in  which  Court  he 
will  proceed. 

The  defendant  had  obtained  a  verdict  and 
judgment,  at  law,  against  the  plaintiff,  for 
some  negroes;  from  which  she  appealed  to 
the  Court  of  Appeals;  and,  nevertheless, 
brought  this  bill  for  relief  concerning  the 
same  negroes;  and  the  only  question  was, 
whether  the  defendant  could  put  the  plain- 
tiff to  her  election,  as  to  which  Court  she 
should  proceed  in. 

By  the  Chancellor.  The  law  has  been 
very  carefully  examined,  and  there  can  be 
no  doubt  but  that  the  plaintiff  must  make 
her  election ;  and  so  it  was  ordered. 


*See  monoflrraphic  note  on  "Appeal  and  Error"  ap- 
pended to  Hill  V.  Salem,  etc..  Turnpike  Co.,  1  Rob. 
203. 


Miller  v.  Beverleys,  and  Beverleys  v.  Miller. 

June  Term,  1809. 
I.  Trustees— Money  In  Hands -Liability  for  Interest  t— 

In  what  cases  trustees  are  liable  to  pay  Interest 


*See  monographic  note  on  "Answers  in  Equity 
Pleadinar"  appended  to  Tate  v.  Vance,  27  Gratt  671. 

tTrustees- When  Chargeable  with  Interest.— The 
principal  case  is  cited  in  foot-note  to  Lomaz  v.  Pen- 
dleton, 8  Call  588:  foot-note  to  Jones  v.  Williams,  2 
Call  108:  foot-note  to  Hunter  v.  Spotswood,  1  Wash. 
145:  foot-note  to  Granberry  v.  Granberry.  1  Wash. 
846;  Bank  v.  Smith,  84  Fed.  Cas.  567.  See  mono- 
firraphic  note  on  Interest'  appended  to  Fred  v. 
Dixon,  27  Gratt.  541. 
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on  tbe  trast  money  retained  In  their  hands;  and 
how  they  may  discharge  themselves  from  such 
liability. 
3.  Same— CompenMtlon.— Ck>mpenBation   allowed  to 
trustees  for  execntlnsr  the  trust 

3.  Same— DUburseoiento.— How  far  a  trustee  allowed 
for  disbursements  made  by  him,  without  the  con- 
sent of  his  co-trustees. 

4.  Same— Same— Evidence  of.— What  evidence  ought 
to  be.  required  by  a  Ck>mmis8loner,  as  to  certain 
items  of  disbursements. 

These  were  cross  salts  in  equity,  for  the 
settlement  of  Miller's  accounts,  as  trustee 
of  Robert  G.  Beverley.  By  the  deed  which 
created  the  trust,  three  joint  trustees,  with 
the  right  of  survivorship,  were  appointed ; 
and  first  by  the  incompetency  of  one,  and 
then  by  the  death  of  another,  the  whole  sub- 
ject devolved  upon  Miller. 

These  cases  were  ably  discussed  at  the 
bar,  and  these  points  submitted  to  the 
Court ; 

1.  As  to  the  liability  of  the  trustee  to 
pay     interest      for     money     kept    in    his 

hands. 
416         *2.  As  to  his  right  to  compensation 
for   his   services   in   performing   the 
trust;  and, 

3.  As  to  his  right  to  claim  for  disburse- 
ments which  he  made  without  the  consent 
of  his  co-trustees,  while  they  were  alive. 

By  the  Chancellor.  I.  As  to  the  liability 
of  the  trustee,  to  pay  interest  for  money 
kept  in  his  hands. 

In  Hunter's  and  Herndon's  Executors 
against  Spotswood,  1  Wash.  145,  Hern- 
don,  who  was  a  sheriff,  and  had  received 
money  under  the  judgment  of  a  County 
Court,  in  the  case  of  an  attachment, 
(though  that  judgment  was  afterwards  re- 
versed in  the  General  Court,)  was  made  to 
pay  interest,  because  he  had  not  paid  it 
over,  and  taken  security  as  he  had  been  di- 
rected by  the  County  Court,  but  had  kept  it. 

In  the  case  of  Gran  bury 's  Executor 
against  The  Granburys,  ib.  246,  upon  the 
subject  of  interest,  the  Court  said,  that  an 
executor's  account  should  be  closed  at 
the  end  of  each  year;  that  interest 
should  be  allowed  upon  the  different  bal- 
ances, until  the  whole  transaction  ended ; 
and,  that  it  was  no  excuse  to  say,  that  there 
was  a  risk  which  the  executor  was  not 
bound  to  run,  in  making  the  money  pro- 
ductive; because,  if  that  were  true,  he 
might  apply  to  a  Court  of  Equity  for  its 
direction,  as  to  lending  it  to  individuals, 
or  to  the  public,  which  would  make  him 
safe;  or  he  might  bring  the  money  into 
Court. 

In  the  case  of  Jones  against  Williams,  2 
Call,  102,  the  Court  said,  that  the  executor 
should  be  allowed  interest  upon  a  balance 
due  him,  on  his  administration  account; 
because  it  was  natural  justice,  that  he  who 
has  the  useof  another  man's  money,  should 
pay  interest  for  it. 

And  in  the  case  of  Hawkins's  Executor 
against  Berkeley's  Executors,  (MS.  June, 
1804,)  where  Hawkins,  in  his  life-time, 
had  become  the  collector  of  Berkeley,  the 
Court  said,  that  Hawkins  was  in 
417  equity  chargeable  with  *interest,  on 
all  sums  by  him  received  and  not  paid 
over  to  Berkeley  in  a  reasonable  time,  from 
the  time  the  debtors  would  have  been  bound 
to  pay  interest,  if  they  had  not  been  punc- 
tual  in    their   payments;  and    in   none  of  I 


these  cases  does  it  appear,  that  the  trustee 
had  made  any  particular  use  of  the  monej. 
Upon  these  authorities,  then,  and  that 
natural  justice  upon  which  they  are 
founded,  I  shall  lay  down  this  general  mle, 
that,  in  all  cases  whatsoever,  a  trustee, 
such  as  Miller,  is  liable  to  pay  interest  for 
the  trust  money  in  his  hands,  unless  he 
can  shew,  that  it  was  necessarily  kept  in 
hand  for  the  purposes  of  the  trust ;  and  this 
he  may  do  upon  oath,  subject  to  be  con- 
trolled by  other  testimony,  and  the  circum- 
stances of  the  case. 

Miller  comes  within  this  general  rule ;  for, 
by  his  own  answer,  on  oath,  he  has  not  ex- 
empted himself  from  it:  nay,  he  admits, 
that  he  kept  but  one  money  chest,  and  that 
it  is  probable,  that  all  the  money  he  re- 
ceived was  put  together;  but  avera,  that  he 
never  was  in  cash  for  the  estate  of  the  ces- 
tui que  trust,  and  refused  payment  of  a  jnst 
debt :  this  I  believe  to  be  true ;  but  he  has 
not  denied  the  use  of  the  money  on  his  own 
account;  and,  from  the  circumstances, 
there  can  be  no  doubt  of  it ;  for,  evidently 
it  was  for  himself,  and  not  for  the  creditors 
of  the  cestui  que  trust,  that  induced  him  to 
allow  Col.  Taylor  a  discount  of  ten  per  cent, 
for  prompt  payment;  which  appears,  first, 
from  the  trustee's  account.  No.  44,  and  sec- 
ondly, from  the  Commissioner's  report; 
and,  at  that  time,  there  were  funds  in  his 
hands ;  and  that  claims  to  the  amount  of 
the  money  received  of  Col.  Taylor,  were 
not  paid  in  twelve  months  afterwards. 
This  does  not  look  as  if  they  were  pressing 
upon  the  funds  of  the  cestui  que  trust,  how- 
ever they  might  have  been  upon  the  trustee ; 
for,  if  the  fact  was  so  that  the  cred- 
itors of  the  cestui  que  trust  were  pressing, 
the  money  so  received  would  probably  have 
been  paid  away  upon  the  spot;  bnt 
418  *we  know,  generally  speaking,  that 
men  are  in  the  habit  of  using  all  tbe 
money  they  can  command ;  which  may  be 
some  apology  for  Mr.  Miller;  bnt,  when  it 
does  not  belong  to  them,  they  should  pay 
interest  for  it. 

Upon  this  view  of  the  subject  then,  Mr. 
Miller  must  pay  interest;  and  now  the 
question  is,  from  what  time?  In  the  case 
of  Herndon's  Executors,  the  interest  was 
paid  from  the  date  their  testator  received 
the  money;  because  he  only  had  to  pay  it 
over,  which  he  did  not ;  and  therefore  it 
became  a  debt  due  by  himself,  from  the 
time  he  r<»ceived  it. 

In  the  case  of  Gran  bury,  where  there  were 
running  accounts,  as  is  generally  the  cese 
where  executors  or  administrators  are  con- 
cerned, interest  was  allowed  upon  the  bal- 
ance of  each  year,  from  the  end  thereof, 
until  the  whole  transaction  ended;  upon 
this  principle,  that  an  executor  or  adminis- 
trator should  balance  his  account  annually: 
and,  in  the  case  of  Hawkins,  who  was  only 
a  collector  for  Berkeley,  interest  was  allowed 
on  all  sums  which  he  received,  and  did  not 
pay  over  in  a  reasonable  time,  from  the  time 
the  debtors  would  have  been  bound  to  pay 
interest,  if  they  had  not  been  punctual  in 
their  payments ;  but  this  case,  as  well  as 
that  of  Herndon's  Executors,  proves  only 
that  circumstances  must  have  their  influ- 
ence in  each  case,  notwithstanding  the  case 
of  Granbury,  which  lays  down   a  very  cor- 
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red  general  rule,  as  to  executors  and  ad- 
ministrators, and  which  would  be  applied  to 
the  present  case,  but  for  this  reason,  that 
Mr.  Miller  was  a  merchant,  and  the  moment 
he  received  the  money,  had  it,  or  might  have 
had  it,  in  active  use. 

As  it  seems  to  me,  such  should  be  the 
rule,  for  this  plain  reason,  that  when  a  trus- 
tee knows  he  is  to  be  accountable  for  inter- 
est, in  all  cases  whatsoever,  unless 
he  can  shew,  that  for  the  purposes 
of  the  trust  he  held  the  funds,  he 
will  either  be  content  to  pay  it,  or 
he  will  do  as  the  Court  said  in  Granbury's 
case,  apply  to  the  Court  for  its  directions,  as 
how  he  shall  dispose  of  the  money, 
419  *^for  his  own  safety,  or  he  will  bring 
it  into  Court,  and  apply  it  as  he  may 
be  directed.  This  rule  admits  of  no  fraud, 
upon  the  one  hand,  nor  imposes  any  hard- 
ship, uf-on  the  other ;  but  if  he  is  not  to  ac- 
count for  interest,  unless  he  makes  a 
profit,  he  has  every  inducement,  so  far  as 
his  interest  can  have  an  influence  upon 
him,  to  apply  the  funds  to  his  own  pur- 
poses, and  to  prevent  a  discovery  of  the 
profits ;  a  rule  which  admits  of  frauds  and 
impositions:  but  the  rule  of  a  Court  of 
Equity  should  be  so  settled  as  to  admit 
of  neither. 

This  brings  me  to  the  second  point ;  as  to 
his  right  to  compensation  for  his  services 
in  performing  the  trust. 

The  English  books  lay  it  down  that,  reg- 
ularly, a  trustee  is  not  to  have  any  thing 
for  his  own  labour  and  pains,  though  they 
admit,  that  even  there,  some  have  thought 
this  a  great  hardship.  It  is  true,  we  have 
adopted  the  principles  of  the  English  law 
in  many  respects,  so  far  as  they  are  not 
incompatible  with  the  principles  of  our  own 
government,  but  we  have  not,  by  that, 
adopted  indiscriminately  all  their  decisions; 
and  whatsoever  may  be  my  respect  for  them, 
as  having  been  delivered  by  able  judges, 
yet  I  must  do  here  as  they  sometimes  do 
there,  that  is  to  say,  reject  those  decisions 
which  do  not  conform  to  the  standard  of 
that  justice,  which  commands  us  to  live 
honestly,  hurt  nobody,  and  render  every  one 
his  due. 

Those  who  laid  down  the  rule  there,  that  a 
trustee  should  not  have  any  thing  for  his 
own  labour  and  pains,  seem  to  have  done  it 
without  regard  to  that  simple  principle,  but 
of  unerring  truth,  that  the  labourer 
is  worthy  of  his  own  hire;  and  hence 
it  might  well  have  been  thought  a  hard- 
ship, even  in  that  country  where  so 
monstrous  a  rule  was  suffered  to  obtain ; 
it  certainly  has  never  taken  foothold  in  our 
country ;  but  if  it  has,  so  far  as  I  can  go,  I 
shall  blot  it  out  for  ever. 

In  the  case  of  Commissioners  acting  un- 
der the  order  of  the  Court,  where  they 
have  sold  and  received  the  money, 
420  *a  commission  has  never  been  refused 
within  my  knowledge.  In  the  case  of 
attorneys  at  law,  it  is  every  day's  practice ; 
and  so  in  the  case  of  executors  and  admin- 
istrators. Attend  to  the  language  of  that 
Judge,  of  whom  I  boast  with  pride,  because 
he  was  a  native  born  Virginian,  and  an 
ornament  to  the  bench;  I  mean  the  late 
President  of  the  Supreme  Court  of  Appeals, 
Mr.  Pendleton.     In  the  case  of   Jones   and 


Williams,  2  Call,  106,  upon  the  subject  of 
interest  upon  a  balance  due  an  executor,  he 
said,  * 'interest  is  allowed,  because  it  is 
natural  justice  that  he  who  has  the  use  of 
another's  money,  should  pay  interest  for 
it :"  and  so  I  say,  in  this  case,  that  commis- 
sions must  be  allowed,  because  it  is  but 
natural  justice,  that  he  who  has  the  benefit 
of  another's  services,  should  pay  for  them : 
but  Mr.  Botts  said  not;  because,  said  he, 
the  trustee  might  contract  for  a  compensa- 
tion ;  and  so  might  the  Commissioners  of 
the  Court,  or  the  attorneys  at  law,  but  it  is 
never  done,  upon  this  universal  under- 
standing, that  there  must  be  something 
given,  where  something  is  received. 

This  brings  me  to  the  question,  what 
commission  should  be  allowed?  And  I  am 
of  opinion,  that  the  same  rule  which  the 
Court  laid  down  in  the  case  of  Gran  bury, 
before  mentioned,  should  be  laid  down  in 
this  case,  and  that  was  to  allow  a  commis- 
sion of  five  per  cent,  which  should  be  al- 
lowed for  risk,  trouble,  and  such  expenses, 
about  the  trust,  as  were  incurred  within 
the  course  of  the  trustee's  own  business; 
but,  when  he  is  taken  out  of  that  course,  • 
upon  the  subject  of  the  trust,  he  should 
also  have  such  expenses  allowed  as  are  rea- 
sonable. 

But,  admitting  this  to  be  the  general 
rule,  the  counsel  contended,  that  Miller's 
claim  to  compensation  was  not  within  it ; 
because,  said  the  counsel.  Miller  undertook 
the  trust  gratuitously,  but  the  depositions 
referred  to,  do  not  prove  it,  and  so  the  gen- 
eral rule  applies. 

But  then,  said  the  counsel,  commissions 
should  not  be  allowed  on  the  widow's 
421  money.  But  the  answer  is,  that  *out 
of  the  sales  of  the  trust  estate,  a  pur- 
chase was  to  be  made  for  her,  in  lieu  of  her 
dower  in  the  whole  estate,  and  this  was 
surely  as  much  a  part  of  the  trustee's  duty 
as  it  was  to  supply  Beverley,  or  to  pay  any 
other  creditor.  But  then  it  was  objected, 
that  Miller  should  not  be  allowed  commis- 
sions upon  his  store  debts;  that  is  to  say, 
upon  money  due  to  himself  for  goods  ad- 
vanced for  the  cestui  que  trust, and  this  would 
be  true,  if  Miller  was  allowed  a  separate 
commission  for  paying  away  money ;  but  he 
is  not,  for  his  commission  is  allowed  upon 
the  funds  which  he  had  to  raise;  and 
whether  they  are  paid  to  creditors,  to  the 
cestui  que  trust,  or  retained  by  himself,  it 
should  not  vary  his  compensation. 

Another  objection  was  made,  that  he  had 
claimed  commissions  on  901.  paid  by  Buck- 
ner  to  Taylor,  in  which  Miller  had  done 
nothing  more  than  to  sign  a  lease  with  the 
other  trustees:  this  is  true;  but  the  answer 
is,  that  although  the  commission  of  ^ve  per 
cent,  upon  this  particular  item,  may  be  more 
than  a  reasonable  compensation,  yet  there 
may  have  been  other  transactions,  where 
that  commission  would  not  be  an  equivalent 
compensation ;  and  the  rule  has  been  fixed 
upon  this  principle,  that  a  commission  of 
five  per  cent,  should  be  allowed  upon  the 
whole  transactions  taken  together. 

Another  objection  was  made,  that  Miller 
only  claimed  compensation,  although  the 
other  trustee  had  acted  in  a  degree;  but  it 
is  admitted,  that  Miller  received  and  held 
all  the  funds,  and  of  course  incurred  all  the 
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risk,  trouble  and  expenses,  incident  thereto, 
and  must  pay  all  the  interest,  which  places 
his  claim  to  the  usual  commission  upon 
fair  ground ;  subject,  however,  to  the  claims 
of  his  co-trustees  for  their  services;  but  as 
they  have  made  none,  the  presumption  is, 
that  they  have  none ;  and  it  is  very  clear 
that  they  would  not  obtain  much. 

Another   objection    was   made,    that  the 

claim    by   Miller   to    compensation,    is  for 

money    held    by    himself:  this   is    a 

422  *stranfi:e  objection,  because  it   is    the 
very  ground  of  his  claim. 

And  the  last  objection  was,  that  he 
claims  a  commission  upon  near  2kX)l.  which 
he  received  of  Col.  Taylor,  upon  a  discount 
of  10  per  cent,  per  ann.  There  would  be 
great  force  in  the  objection,  if  he  was  al- 
lowed the  premium ;  but  the  Commissioner 
has  rejected  it,  and  it  forms  one  of  Miller's 
exceptions,  which  will  receive  the  atten- 
tion of  the  Court  in  due  time.  And  this 
brings  me  to  the  third  point;  as  to  his 
right  to  claim  for  disbursements  which  he 
made  without  the  consent  of  his  co-trustees 
while  they  were  alive. 

The  evidence  of  this  fact,  is  the  certifi- 
cate of  one  of  the  trustees,  which  is  ex- 
cepted to  by  Miller,  and  is  certainly  no 
evidence,  but  of  that  trustee's  own  miscon- 
duct ;  for,  if  he  knew  that  Miller  was  acting 
improperly,  it  was  his  duty  to  have  pre- 
vented him. 

It  is  true,  they  were  joint  trustees,  and 
that  the  rule  of  law  is,  that  trustees  all  have 
an  equal  power,  interest  and  authority,  and 
cannot  act  separately,  as  executors  may, 
but  must  join,  both  in  conveyances  and  re- 
ceipts ;  but,  I  apprehend,  that  this  is  as  it 
respects  the  rights  of  third  persons,  and 
not  as  it  respects  the  rights  of  cestui  que 
trust  and  trustee ;  for  although  one  trustee 
is  not,  in  general,  liable  for  the  acts  of 
another,  yet  each  is  liable  to  account  to  the 
cestui  que  trust,  for  his  own  acts;  and  as 
between  them,  those  acts  are  binding,  and 
upon  that  principle  the  disbursements  ought 
to  be  allowed  in  this  case.  Could  it  be  sup- 
posed, that  the  three  trustees,  on  every  occa- 
sion, were  to  be  convened  to  do  every  act, 
however  unimportant,  for  the  cestui  que 
trust?  Such  a  doctrine  would  be  unreason- 
able in  the  extreme. 

And  now  as  to  Miller's  exceptions  to  this 
account:  a  general  rule  may  suffice  for 
the  Commissioner,  that  in  all  cases, 
where,  from  the  nature  of  the  transac- 
tion, the  trustee  might  have  obtained 

423  satisfactory    proof,    it    should    *now 
be     required    of    him;    but,    in     all 

cases,  where,  from  the  nature  of  the  case, 
such  proof  could  not  reasonably  be  ex- 
pected, as  in  the  case  of  expenses  incurred 
out  of  the  course  of  the  trustee's  own 
business,  or  for  spirits  at  the  sales  of  the 
estate  of  cestui  que  trust,  or  for  the  postage 
of  letters,  or  costs  of  law  suits,  and  the 
like,  they  ought  to  be  allowed  upon  the 
oath  of  the  trustee. 

As  to  the  premium  allowed  Col.  Taylor, 
it  was  properly  rejected  by  the  Commis- 
sioner. 

As  to  the  profit  made  by  Miller  on  some 
tobacco  for  which  he  credited  the  cestui  que 
trust,  it  is  lost  sight  of  in  the  advantages 


which  Miller  derived  from  the  advancement 
of  goods  to  the  family  of  Beverley. 

The  report  must  be  recommitted,  to  be 
reformed  according  to  the  foregoing  prin- 
ciples.   

Yancy  v.  Fenwick. 

Jane  Term,  1800. 

Bill  for  loJunctlon-Rellcf  at  Law.*— In  a  bill  for  an 
injnnction  where  relief  mlffht  have  been  had  ai 
law.  the  plaintiff  mast  state  why  he  did  not  defend 
himself  at  law. 

The  bill  in  this  case  was  brought  to  be 
relieved  against  part  of  a  judgment  obtained 
at  law  on  a  bond,  executed  in  August,  1797, 
on  account  of  some  payments  admitted  to 
have  been  made,  posterior  to  the  said  bond, 
but  before  the  judgment,  without  even  stat- 
ing a  reason  why  the  defendant  did  not  de- 
fend himself  at  law. 

By  the  Chancellor.  This  is  a  plain  case. 
The  plaintiff  might  have  defended  himself 
at  law;  but,  without  assigning  a  reason 
why  he  did  not,  he  comes  into  this  Court, 
as  if  it  were  a  matter  of  right.  But  in  that 
he  is  mistaken ;  for  this  Court  can  onlj 
give  relief,  where  the  law  affords  none; 
unless  the  party,  asking  for  it,  could 
424  *not  avail  himself  at  law;  and  then 
the  circumstances  must  always  be 
stated  in  the  bill,  that  the  Court  may  judge 
of  them. 

Bill  dismissed  with  costs. 


Cutting  V.  Carter  et  al. 

Sprlnff  Vacation.  1800. 

I— Waste  — When  Denied. t— Injnnction  to 
stay  waste  denied,  there  appearinff  no  impediment 
to  the  action  of  waste  at  law. 

This  was  a  motion  by  Mr.  Botts  for  an 
injunction  to  stay  waste,  which  the  Court 
refused,  as  no  impediment  appeared  to  the 
action  of  waste  at  law. 


Jennings  and  Robinson  v.  The  Attorney- 
General. 
Sprinff  Vacation.  1800. 

Deeds  of  Tnist  and  Mortgages— Recordation— Effect.:- 

All  deeds  of  trust  and  mortffa^res  must  be  proved 
by  three  witnesses,  or  acknowledged  by  the  xarty. 
and  recorded  within  eiffht  months,  or  they  will  be 
void  as  to  creditors  and  subsequent  purchasers, 
and  they  are  only  valid,  as  to  such,  from  the  time 
when  they  are  fully  executed. 

This  was  a  motion  for  an  injunction  to 
stay  the  execution  of  a  judgment  on  behalf 
of  the  Commonwealth  against  Morgan 
Tompkies,  late  Sheriff  of  Gloucester  county, 
upon  the  ground,  that  he  had  mortgaged  to 
the  plaintiffs,  several  of  the  negroes  in  his 
possession  to  secure  to  Jennings  $997,  and 
$966,  and  to  Robinson  SI, 000.  The  deed  to 
the  former  was  dated  Sept.  1,  1808,  and  at- 
tested by  three  witnesses.  The  deed  to  the 
latter  was  dated  on  the  20th  October  follow- 
ing, and  attested  in  like  manner. 

Mr.  Wirt,  the  counsel  for  the    plaintiffs. 


*See  monofirraphic  noto  on  "Injunctions'*  appended 
to  Clay  tor  y.  Anthony,  16  Gratt.  51& 

tThe  principal  case  Is  cited  in  Teass  v.  St.  Albans. 
88  W.  Va.  19. 17  S.  E.  Rep.  407.  See  monographic  notf 
on  "Injunctions"  appended  to  Claytor  r.  Anthony,  l( 
Gratt  618. 

tSee  monographic  note  on  "Deeds  of  Trust'*  ap- 
pended to  Cadwallader  v.  Mason,  Wythe  188;  mono- 
ffraphic  note  on  "Mortffasres**  appended  to  Forkner 
y.  Stuart,  6  Gratt.  197. 
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stated,  that  the  name  of  the  third  witness 
to  each  deed  was  subscribed  yesterday, 
which,  as  it  does  not  appear,  he  thought  it 
was  his  duty  to  state,  and  he  observed 
425  that  whatever  *might  be  the  fate  of 
the  deed  to  Jennings,  yet  as  the  deed 
to  Robinson  bore  date  within  eight  months 
last  past,  and  might  be  proved  or  acknowl- 
edged within  that  time,  he  presumed  it 
was  a  valid  deed,  as  it  would  nave  relation 
back,  upon  either  of  those  events. 

By  the  Chancellor.  The  deed  to  Jennings 
is  clearly  void  as  to  creditors,  and  as  to 
subsequent  purchasers  for  a  valuable  con- 
sideration without  notice,  as  it  was  not 
recorded  in  the  time  and  manner  prescribed 
by  law ;  and  so  this  Court  said  in  the  case 
of  Moore's  Executors  against  The  Audi- 
tor, 3  H.  &  M.  p.  232.  This  Court  deter- 
mined, in  that  case,  that  all  deeds  of  trust 
and  mortgages  of  slaves  or  other  personal 
estate,  not  proved  by  three  witnesses,  or 
acknowledged  and  recorded  as  prescribed 
by  law,  were  void  as  to  creditors  and  subse- 
quent purchasers  for  a  valuable  considera- 
tion without  notice  thereof.  This  case  went 
to  the  Court  of  Appeals,  and,  in  October, 
1806,  was  afSrmed.  The  deed  to  Robinson 
can  only  be  considered  as  a  valid  deed  as  to 
creditors,  from  the  time  the  third  witness 
subscribed  his  name  to  it  on  yesterday,  and 
therefore  creditors  and  subsequent  pur- 
chasers without  notice,  for  valuable  con- 
sideration before  that  day,  cannot  be 
affected  thereby.  But  again,  this  is  a 
proper  case  at  law,  and  this  Court  should 
not  interpose  at  this  time. 

Motion  for  the  injunction  denied. 


426 


*Chapman  v.  Chapman. 

Sprlnff  Vacation,  1809. 


Depositions— Notice  of  Takinir  Qivea  to  Overseer  of 
Party— Effect.*— A  notice  to  take  a  deposition, 
driven  to  tbe  overseer  of  the  party,  wbo  resided 
part  of  his  time  in  tbe  state  and  part  oat,  is  not 
sufficient. 

The  principal  question  in  this  case  was, 
whether  notice  given  to  the  overseer  of  the 
defendant,  who  lived  about  half  the  year 
in,  and  the  other  half  out  of  the  state,  to 
take  depositions,  was  good. 

By  the  Chancellor.  A  notice  to  a  party 
living  within  the  state  is  irood,  if  given 
to  him,  or  delivered  in  writing  to  any  free 
white  person  above  the  age  of  sixteen  years, 
who  shall  be  a  member  of  the  family  of 
such  person,  and  shall  be  informed  of  the 
purport  of  such  notice,  or  left  at  some  pub- 
lic place,  at  the  dwelling-house  or  other 
known  place  of  residence  of  such  person ;  1 
Rev.  Code,  113,  Ent.  42,  and  to  a  party  not 
living  within  the  state,  or  not  having  an 
agent  or  attorney  within  the  same,  to  whom 
it  can  be  given,  it  shall  be  good  if  published 
in  the  Virginia  Gazette,  or  in  any  other 
public  newspaper  printed  within  this  Com- 
monwealth, for  four  weeks  successively, 
stating  the  time  and  place,  when  and 
where,  the  witness  is  to  be  examined,  and 
the  name  of  the  witness,  together  with  the 
names  of  the  parties  to  the  suit  in  which 
such  witness  is  to  be  examined.  lb.  280,  s. 
17.     It  is  clear,  therefore,  that  the  notice  in 


•See  monoffrapbic  w}t€  on  "Depositions**  appended 
to  Field  v.  Brown,  24  GratU  74. 


this  case  was  not  good,  as  it  was  not  given 
to  such  an  agent  or  attorney  as  was  con- 
templated by  the  law ;  for  it  is  not  the  duty 
of  an  overseer,  according  to  the  course  of 
the  country,  to  attend  to  such  subjects,  but 
if  it  was,  the  plaintiff  should  have  proved 
it.  But,  as  he  has  not,  notice  should  have 
been  published  as  directed  by  the  last  re- 
cited act;  for,  unless  the  defendant  was 
known  to  be4iving  within  the  state,  notice 
as  directed  by  the  first  recited  act  would  not 
be  good.  

427  *Mo8by  v.  Haskins  et  al. 

Sprinsr  Vacation.  1809. 

Injunctloiis—Wlieii  Qranted  at  Co«t  of  Conplainant.«— 

Rales  in  ffrantincrinj  auctions.  Under  wbat  clr- 
camstances  relief  will  be  granted,  but  at  tbe  costs 
of  tbe  complainant. 

Tbe  bill  in  this  case  was  brought  to  be 
relieved  against  a  judgment  at  law,  ob- 
tained under  these  circumstances :  that  the 
plaintiff  had  no  knowledge  of  the  existence 
of  the  suit  at  law,  until  after  the  judgment 
was  obtained ;  and  he  presumed  that  when 
the  writ  was  served  upon  him,  it  was  un- 
derstood to  be  a  process  in  a  suit  in  Chan- 
cery, which  had  been  brought,  as  he  sup- 
posed, to  subject  his  wards,  but  which  he 
found  had  been  dismissed.  The  prayer  of 
the  bill  was  for  an  injunction  and  general 
relief.  To  this  bill  John  Haskins  filed  an 
answer,  and  stated,  among  other  things, 
that  if  the  inattention  relied  on  in  the  pres- 
ent case  be  deemed  a  sufificient  ground  for 
the  interposition  of  a  Court  of  Kquity,  it 
would  always  be  in  the  power  of  a  party  to 
make  his  defence  in  a  Court  of  Equity,  in- 
stead of  a  Court  of  Law.  And  a  motion 
was  now  made  to  dissolve  the  injunction 
which  had  been  awarded. 

By  the  Chancellor.  The  general  rule  is, 
that  where  relief  can  be  afforded  at  law,  it 
shall  not  be  asked  for  in  this  Court,  but 
under  such  circumstances  as  the  plaintiff 
could  not  control,  and  which  must  be  true. 
By  these  plain  and  simple  principles  then, 
let  the  present  question  as  to  jurisdiction 
be  tested.  A  suit  in  Chancery  had  been 
brought,  which  might  have  embraced  this 
verv  subject,  and  the  defendant,  the  present 
plaintiff,  was  served,  as  he  supposed,  with 
process  in  that  suit,  and  therefore  he  may 
have  been  so  far  mistaken,  as  to  aver  with 
great  truth,  that  he  had  no  remedy  at  law, 
since  he  suffered  a  judgment  to  go  against 
him,  when  in  fact  he  did  not  know  that  he 
was  sued.  Could  there  have  been  a  more 
complete  surprise,  than   in    the    first 

428  instance  to  *have  met  with  an  execu- 
tion instead  of  a  capias?  There  cer- 
tainly could  not  to  my  mind ;  and  hence  a 
good  ground  for  relief  in  equity.  But  it  is 
said,  that  this  will  always  admit  a  party  to 


*EqttlUbie  Relief-Praud-Surpriae. -In  Holland  v. 

Trotter.  22  Oratt  141,  it  is  said :  "Tbe  cases  in  wbicb 
courts  of  equity  bave  refused  relief,  bave  been 
cases  wbere  tbe  failure  to  make  defence  in  a  coart 
of  law  bas  resulted  from  tbe  lacbes  or  nefflisrence 
of  tbe  party  scttinsr  up  bis  demands  in  a  court  of 
equity.  Tbey  bave  always  granted  relief,  bowever. 
wben  it  is  sbown  tbat  tbe  reason  wby  tbe  defence 
was  not  made,  was  founded  in  fraud,  accident,  sur- 
prise, or  some  adventitious  circumstance  beyond 
tbe  control  of  tbe  party.  Mason  v.  Nelson,  U  Leifirb 
227:  Mo%hy  V.  Haskins,  4  Hen,  dt  Munf,  427:  (De- 
ffraffenreid  v.  Donald),  2  Hen.  &M.  10." 

Tbe  principal  case  is  also  cited  in  note  to  same 
case:  also,  in  Knapp  v.  Snyder,  15  W.  Va.  441. 


937 


4HEN.&M. 


ViROINIA  RXFOKTS,  AlTNOTATBD. 


420-480 


make  his  defence  in  equity,  instead  of  at 
law.  To  this  argument  two  sufficient  an- 
swers may  be  given ;  1.  That  If,  upon  the 
coming  in  of  the  answer,  the  circumstances 
relied  upon  in  the  bill  appear  not  to  be 
true,  the  Court  will  always  dissolve  the  in- 
junction ;  as  in  this  case,  if  the  defendant 
could  shew  that  before  the  judgment  at  law 
the  plaintiff  really  knew  of  the  suit,  he 
should  not  be  any  longer  entertained  in 
this  Court,  but  should  abide  the  conse- 
quences of  his  own  neglect;  and,  2. 
Though  the  circumstances  may  be  true,  and 
relief  afforded,  yet,  in  general,  it  must  be 
at  the  costs  of  the  plaintiff. 

Attention  to  these  rules  will  afford,  as  it 
is  believed,  a  sufficient  corrective  to  those 
who  might  otherwise  be  disposed  to  sport 
with  the  sacred  obligation  of  an  oath. 

Motion  to  dissolve  denied,  and  the  ac- 
counts referred  to  a  Commissioner. 


Mountjoy  v.  Lowry. 

SpriDff  Vacailon.  1809. 

Executors  and  AdmlnUtrstors— ExPsrte  ScttleoiMits— 
Evidence  of  CorrectneM.^-How  far  tbe  settlement 
of  an  executor's  or  administrator's  account,  made 
ander  an  ex  parte  order  of  Court,  is  to  be  re- 
garded as  evidence  of  tbe  trutb  of  the  statements 
tberelQ  contained. 

%*  See  the  case  of  Atwell's  Adm'r  y.  Milton,  in 
the  Court  of  Appeals,  ante. 

Commissioner  Parke,  at  Fredericksburg, 
made  a  report  in  this  case,  by  which  he 
submitted  this  question,  whether  an  execu- 
tor's account,  settled  ez  parte  and  without 
notice,  by  order  of  a  County  Court,  should 
be  considered  by  him  as  a  final  settlement  or 
not. 

By  the  Chancellor.  I  have  given  this 
subject  due  consideration,  and  whatever 
may  have  been  the  practice  of  the  Eccle- 
siastical Courts  in  Kngland,  I  am  perfectly 
satisfied  that,  from  the  first  settlement  of 
this  country,  the  County  Courts  have 
always,  at  the  instance  of  an  executor 
429  *or  administrator,  or  any  party  in- 
terested in  his  account,  made  an  ex 
parte  order  for  the  settlement  thereof  before 
Commissioners,  without  any  summons  to  the 
parties  concerned;  and  such  settlements, 
when  made,  have  always  been  received  as 
prima  facie  evidence  of  the  contents  thereof. 
This  has  become  the  settled  course  of  the 
country  from  long  and  uninterrupted  usage, 
and  probably  from  this  consideration,  that 
the  executor  or  administrator  must  prove 
the  items  in  his  account,  which  the  Com- 
missioners are  then  bound  to  allow,  unless 


*Executonand  Adnlnistrators— Ex  Parte  Settlements 
—Evidence  off  Correctness.— in  a  note  to  Backhouse 
T.  Jett.  8  Fed.  Cas.  922,  it  is  said:  '*It  has  always 
been  the  practice  in  Virsrinia,  for  the  county  courts, 
at  the  insunce  of  an  executor,  or  administrator, 
or  any  party  interested  in  his  accounts,  to  make  an 
ex  parte  order  for  the  settlement  of  the  administra- 
tion account  before  commissioners,  without  any 
summons  to  the  parties  concerned.  Taylor,  Ch..  in 
Mountjoy  v.  Lowry,  4  Hen.  d-  M.  428.  And  this  account, 
T\-ben  Ko  settled,  without  notice,  is  taken  ^s prima 
facie  evidence  of  the  correctness  of  the  charges 
and  credits,  therein  contained;  but  any  party  in- 
terested, may,  by  bill  in  equity,  surcharge  and 
falsify  it,  if  capable  of  adducing  satisfactory  eri- 
dence  for  that  purpose.  Tuckbr.  J.,  in  Anderson  v. 
Fox.  2  Hen  &  M.  260:  Atwell  v.  Milton,  4  Hen.  &  M. 
268:  Wall  V.  Qressom.  4  Munf.  110." 

The  principal  case  is  also  cited  in  foot-note  to  An- 
derson V.  Fox.  2  Hen.  &  M.  246  See  monographic 
note  on  "Executors  and  Administrators"  appended 
to  Rosser  v.  Depriest,  6  Gratt.  «. 


a  party  being  present,  and  interested  in  the 
settlement,  can  falsify  any  of  them ;  but  it 
is  well  known,  by  those  who  know  aoj 
thing  of  the  concerns  in  common  life,  that 
such  settlements  always  take  place  in  the 
neighbourhood  of  the  parties,  and  that  they 
generally  do  attend,  and  more  especially  if 
any  dispute  among  them  produced  the  order 
for  the  settlement;  but  whether  they  do  or 
not  is  not  material,  a^  the  decision  of  the 
Commissioners  is  not  obligatory  either  way ; 
and  although  the  settlement,  when  made, 
is  usually  put  of  record  as  it  should  be,  yet 
it  may  afterwards  be  questioned  by  any  one 
interested  therein,  who  may  exhibit  his  bill 
in  equity  tor  that  purpose,  and  who  may  be 
allowed  to  surcharge  and  falsify  the  same ; 
and  in  no  instance  (as  far  as  I  am  informed) 
have  such  settlements  been  considered  as 
more  valid,  because  notice  thereof  had  been 
given  to  the  parties  concerned,  unless 
where  a  suit  for  that  purpose  was  insti- 
tuted ;  and  then  the  subject  of  controversy, 
as  #ell  as  the  parties,  being  known,  notice 
of  the  settlement  should  be  given ,  in  order 
to  put  an  end  to  the  contest. 

I  understand  from  the  Chief  Justice,  that 
in  the  Federal  Court  of  this  place,  such 
settlements  are  always  admitted  as  prima 
facie  evidence ;  and  such  seems  to  t>e  the 
opinion  of  Judge  Tucker,  in  the  case  of 
Anderson  and  Starke  v.  Fox  and  others,  2 
Hen.  and  Munf.  260,  although  the  question 
was  not  decided  by  the  Court,  in  that  case, 
as  necessary  to  the  merits  of  the  cause : 
430  nay,  *a  practice  so  long  pursued  with- 
out any  change  in  it,  affords  to  my 
mind  the  best  evidence  of  its  utility ;  for, 
monstrous  would  be  that  rule,  which  should 
require  executors  or  administrators  to  pre- 
serve, at  their  own  peril,  the  loose  vouchers 
of  their  transactions,  which  derive  no  ad- 
ditional validity  from  being  thrown  into 
the  form  of  an  account.  They  were  subject 
at  first  to  be  falsified,  and  so  is  the  account 
formed  out  of  them  likewise  subject  to  be 
surcharged  and  falsified.  Cpon  this  view 
of  the  subject,  the  Court  gave  this  direction 
to  the  Commissioner:  that  the  settled  ac- 
counts of  executors  or  administrators,  by 
order  of  the  County  Courts,  should  be  taken 
as  prima  facie  evidence  of  the  several  debts 
and  credits  therein,  subject  to  be  sur- 
charged and  falsified  by  any  person  who 
may  be  affected  thereby. 


M'Key,  Executor  of  Fuqua,  v.  Young. 

Spring  Vacation.  18G9. 

Bxecutors— Riffht  to  Purchste  Lsnd  S«ld  by  Hln  oo- 

der  the  Will.*— A  purchase  of  land,  by  an  executor, 
which  had  been  sold  by  him  agreeably  to  the  will 
of  his  testator,  is  valid,  if  It  appear  that  his  con- 
duct in  the  sale  was  fair  and  correct 


•Pidaclsiies— Parchase  of  Tnwt  Subject— The  princi- 
pal case  holds  that,  a  purchase  of  land,  by  an  ex- 
ecutor, which  had  been  sold  by  him  agreeably  co 
the  will  of  his  testator,  is  valid,  if  it  appears  that 
bis  conduct  in  the  sale  was  fair  and  correct. 

The  prevailinir  rule,  however,  seems  to  be  that  a 
fiduciary  cannot  purchase  at  his  own  sale  however 
fair  the  transaction  may  be.  See.  citine^  the  princi- 
pal case,  foot-note  to  Moore  v.  Hilton.  12  I«eiirh  1: 
foot-note  to  Bailey  v.  Robinsons.  1  Gratt.  4:  foot-ikoif 
to  Buckles  V.  Lafierty.  2  Rob.  292;  Newcomb  v. 
Brooks.  10  W.  Va.  M:  Lewis  v.  Broun.  36  W.  Va.  7. 14 
S.  E.  Rep.  448. 

See  monoffraphic  note  on  "Executors  and  Admin- 
istrators" appended  to  Rosaer  v.  Depriest.  (  Gratu  & 
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S*See   Anderson  and  Starlce  t.  Fox  and  others,  2 

The  principal  question  in  this  case  was, 
whether  a  sale  of  a  tract  of  land,  made 
by  the  plaintiff,  agreeably  to  the  will  of 
his  testator,  was  valid,  as  the  plaintiff  him- 
self became  the  purchaser. 

By  the  Chancellor.  The  plaintiff  offered 
the  land  twice  for  sale  at  Charlotte  Court- 
House,  on  a  Court  day,  and  was  himself 
the  highest  bidder,  at  each  sale,  and  gave 
the  estate  to  his  testator's  credit,  for  the 
highest  price,  as  the  depositions  referred  to 
by  the  Commissioner,  at  the  instance  of 
the  defendant  Young,  prove;  as  they  also 
do  that  the  conduct  of  the  executor  was  fair 
and  correct.  Under  these  circumstances,  I 
consider  the  pale  valid,  as  made  by  the 
executor  in  this  case,  and  should 
431  *be  confirmed;  which  some  of  the 
legatees  have  done  since  they  came  of 
age,  by  executing  a  deed  for  that  purpose ; 
and  I  believe  that  this  opinion  will  be 
found  to  accord  with  the  universal  under- 
standing of  the  people  of  this  country ;  for 
there  is  nothing  more  common  than  for  an 
executor  to  be  a  purchaser  of  his  own  sale 
of  his  testator's  estate,  and  most  commonly 
to  the  advantage  of  the  legatees. 


8orrel  v.  Procter. 

Sprlnff  Vacation,  1800. 

Executors  aod  Administrstors— Liability  for  Cost*— In 
wbat  cases  trastees,  executors  or  administrators, 
shall  pay  costs  out  of  their  own  estates. 

The  defendant  was  an  administrator,  and 
the  report  of  the  Commissioner  was  against 
him  in  favour  of  the  legatees,  and  the  ques- 
tion submitted  to  the  Court  was  as  to  the 
costs. 

B3'  the  Chancellor.  Wherever  a  trustee  is 
free  from  fault  he  should  not  pay  costs,  but 
where  he  is  not,  he  should.  In  this  case  the 
defendant  has  been  made  personally  liable 
for  some  of  the  debts,  the  loss  of  which 
Krew  out  of  his  neglect,  and  he  must  pay 
costb,  as  was  done  in  Barr  against  Barr,  2 
H.  &.  M.  26,  for  in  fact,  the  suit  is  against 
him,  and  not  against  his  intestate. 


Lightfoot  V.  Price. 

Sprinsr  Vacation,  1809. 

Partial  Paymeats— Interestt— What  is  the  proper 
mode  of  calculating  interest,  where  partial  pay- 
ments have  been  made. 

The  principal  point  in  this  case    was,  as 
to  the  mode  of  adjusting  interest. 
By  the  Chancellor.     I  concur  in  the  opin- 


*The  principal  case  is  cited  in  foot-noU  to  Barr  y. 
Barr.  2  Hen.  &  M.  36. 

tPartlal  Payments— Interest.— In  Ward  v.  Ward,  21 
W.  Va.  274,  it  is  said:  "The  proper  rule  for  com- 
pn tin sr  interest,  where  partial  payments  have  been 
made,  is  to  deduct  the  payment  from  the  ag'^resrate 
sum  of  principal  and  interest,  computinff  the  latter 
to  the  date  of  the  payment  and  the  balance  forms  a 
new  capital;  on  that  Interest  is  to  be  computed 
from  that  time  to  the  next  payment,  and  so  on  for 
each  payment:  but  with  this  caution,  that  the  new 
capital  be  not  more  than  the  former,  so  that  if  the 
payment  be  less  than  the  interest  due  at  the  time, 
the  excess  of  interest  must  not  an«rment  the  re- 
maining capital,  because  that  would  be  to  ffive 
Interest  upon  Interest  which  would  be  unlawful. 
When  the  payment  is  less  than  the  interest  ac- 
craed  on  the  principal  at  the  date  of  the  payment, 
no  stop  shoDld  be  made,  but  the  interest  should  be 


ion,  given  by  the  late  Judge  of  this  Court, 
in  the  year  1795,  in  the  case  of  Ross  v. 
Pleasants,  Shore  &  Co.  and  William 
432  *^Anderson,  that  so  much  of  any  pay- 
ment as  is  equal  to,  or  exceeds  the 
interest,  is  to  be  applied  to  the  discharge 
thereof,  and  the  residue  towards  discharg- 
ing the  principal,  unless  the  debtor,  at 
the  time  of  the  payment  or  before,  directed 
otherwise ;  that  is  to  say,  from  the  sum  of 
principal  and  interest,  computing  the  latter 
to  the  time  of  payment,  the  payment  is 
to  be  deducted,  and  the  balance  forms  a 
new  capital ;  on  that,  interest  is  to  be  com- 
puted from  that  time,  but  with  this  caution, 
that  the  new  capital  be  not  more  than  the 
former,  so  that  if  the  payment  be  less  than 
the  interest  due  at  the  time,  the  surplus  of 
interest  must  not  augment  the  remaining 
capital;  because  that  would  give  interest 
upon  interest,  which  would  be  unlawful. 

The  report  was  therefore  recommitted, 
and  the  Commissioner  directed  to  reform  it 
according  to  the  foregoing  opinion. 


Skinner  and  Co.  v.  Dodge  and  Cobb,  Prosser 
and  Moncure,  and  William  Marshall  et  al. 

Sprinff  Vacation,  1800. 

Consignee— Right  to  Pawn  Ooods.t— A  consignee  of 
goods  may  dispose  of  them  in  the  way  of  trade; 
but  he  cannot  pawn  them  for  his  own  benefit,  so 
as  to  devest  the  property  of  the  consignor.  In 
this  case,  the  facts  being  clear,  the  consignors 
(the  plaintiffs)  are  not  to  be  turned  round  to  a 
Court  of  Law:  but  a  decree  may  be  entered  in 
their  favour  at  once,  against  the  pawnees. 

The  plaintiffs  consigned  a  parcel  of  goods 
to  the  defendants  Dodge  and  Cobb,  to  be 
sold  upon  commission ;  they  pawned  a  part 
to  the  defendants  Prosser  and  Moncure, 
vendue  masters;  and,  failing,  conveyed  all 
their  own  goods  and  effects  to  the  other 
defendants  Marshall  and  Kimball,  in  trust, 
for  their  creditors ;  and  delivered  the  re- 
maining goods  of  the  plaintiffs  to  the  trus- 
tees, and  they  were  sold  as  well  as  the 
goods  pawned.  The  bill  was  therefore 
filed  to  discover  the  goods  pawned,  as  well 
as  those  sold  by  the  trustees,  or  the  value 
thereof.  The  answer  made  a  full  disclosure 
of  all  the  circumstances ;  but  the  vendue 
masters  contended  that  they  should  be  con- 
sidered as  purchasers,  as   they   lent   money 

upon  the  goods  pawned. 
433  *By  the   Chancellor.     A    consignee 

of  goods  hath  no  right  to  pawn  them 
as  a  security  for  bis  own  debt,  and  if  he  does, 
the  pawnee  derives  no  right  thereto ;  for  no 
man  can  transfer  a  right  which  he  hath  not, 
to  another:  and  oesides,  it  is  a  violation  of 
that  confidence  reposed  in  the  consignee, 
and  it  is  of  the  first  importance  to  that  in- 
tercourse which  should  be  kept  up  among 
men,  that  such  confidence  should  not  be 
abused.  As  to  the  goods  sold  by  the  trus- 
tees, there  is  as  little  doubt  about  them;  for 
they  were  not  included  in  the    conveyance; 


computed  until  the  payments,  whether  one  or  more, 
are  sufficient  to  absorb  the  whole  of  the  interest 
and  then  the  same  should  be  deducted  from  the 
sum  of  principal  and  interest.  Uohtfoot  v.  Price,  4 
Hen.  A  M.  431.*'  To  the  same  effect,  the  principal 
case  is  cited  in  Hurst  v.  HIte,  20  W.Va,  198;  DeEnde 
Y.  Wilkinson.  2  Pat.  &  H.  071. 

See  monographic  note  on  'Interest"  appended  to 
Fred  v.  Dixon.  27  Gratt.  641. 

(The  principal  case  is  cited  in  note  to  McConnico  v. 
Curzen.  2  Call  S58. 
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and  if  they  had  been,  it  woald  not  have 
altered  the  case,  as  it  would  also  have  been 
a  violation  of  the  confidence  reposed  in 
the  consignee,  and  he  could  not  by  any  act 
of  his  devest  or  change  the  absolute  rights 
of  the  consignor,  but  by  making  such  a 
disposition  of  the  goods  as  he  was  legally  au- 
thorized to  make ;  and  unless  the  facts  were 
doubtful,  the  Court  should  not  direct  an  is- 
sue, or  turn  the  plaintiffs  round  to  an  action 
at  law,  but  will,  as  the  facts  disclosed  are 
clear,  afford  them  the  relief  sought  by  their 
bill.  And  a  decree  was  entered  accordingly. 
The  vendue  masters  appealed,  but  were 
advised  against  the  prosecution  of  it,  and 
the  appeal  was  not  carried  up. 


Wilson  V.  Triplett. 

Sprinff  Vacation.  1800. 

Interlocutory  Decrees— Affirmation  by  Appellate  Court* 

—Effect.— An  Interlocutory  decree  belnff  affirmed 
by  the  Court  of  Appeals,  does  not  ctaanffe  Its 
terms;  but  it  remains  to  be  executed  here  in  the 
same  manner  as  it  did  before  tbe  appeal:  there- 
fore, in  this  case,  the  appeal  beinsr  affirmed  with- 
out a  deduction  of  war  interest  on  a  British  debt, 
such  deduction  will  be  made  in  this  Court:  espe- 
cially as  the  plaintiff  is  asking  the  aid  of  the 
Court  to  carry  that  decree  into  effect 

The  bill  in  this  case  was  filed  to  fore- 
close a  mortgage,  dated  October,  1774,  and 
the  Commissioners  to  whom  the  accounts 
were  referred,  had  reported  a  balance  due 
thereupon  ot  6091.  17s.  3d.  on  the  14th  Sep- 
tember, 1775,  with  interest  from  that 
434  time  till  paid,  upon  which  *this  Court, 
in  September,  1793,  decreed  that  un- 
less that  sum,  with  the  interest  upon  that 
part  thereof  which  was  principal  money, 
and  the  costs,  (deducting  the  amount  of  a 
bond  of  801.  payable  Ist  October,  1774,  and 
interest  due  by  Francis  Willis,  which  the 
plaintiff  had  received  and  not  returned,) 
should  be  paid  by  the  1st  day  of  April, 
1794,  the  defendant  was  to  be  barred  and 
foreclosed  in  his  equity  to  redeem  the 
mortgaged  premises,  and  Commissioners 
were  also  appointed  to  make  sale  thereof. 
From  this  decree  there  was  an  appeal,  but 
the  decree  was  afSrmed. 

On  the  19th  March,  1798,  the  plaintiff 
and  Bernard  Hough  agreed,  that  as  the  lat- 
ter had  bought  part  of  the  mortgaged  prem- 
ises for  1,0001.  the  former  should  secure  the 
payments  due  for  the  same,  and  relinquish 
the  said  mortgage,  and  look  to  the  said 
Triplett  for  any  balance  that  might  be  due 
by  him. 

In  1801,  this  Court  again  appointed  Com- 
missioners to  ascertain  the  balance  due 
upon  the  mortgage,  and  to  carry  the  de- 
cree aforesaid  into  effect ;  and  they  made 
two  statements;  1.  Charging  the  interest 
for  the  war,  the  balance  due  to  the  plain- 
tiff was  S827  37  cts.  ;  2.  Deducting  the  war 
interest,  a  balance  of  $186  22  cts.  was  due 
to  the  defendant ;  and  they  reported,  that  if 
the  second  statement  was  correct,  the  bal- 
ance due  thereupon  should  be  subject  to  the 
plaintiff's  costs  before  the  date  of  his 
agreement  with  Hough,  by  which  they  con- 
ceived the  mortgaged  premises  to  be  re- 
leased. 

In  June,  1808,    Commissioner  Keith,    on 


•See  monosrraphlc  note  on  "Appeal  and  Error" 
appended  to  HiUv.  Salem,  etc.,  Turnpike  Co.,  1  Rob. 


the  motion  of  the  plaintiff,  was  directed  to 
state  the  balance  due  on  the  mortgage,  and 
to  report  the  same,  which  he  did  accord- 
ingly. 1.  Charging  the  war  interest,  and 
deducting  Willis's  bond  and  interest,  on 
the  14th  May,  1789,  when  it  was  assigned 
to  the  plaintiff,  made  the  balance  due  to 
him  on  the  25th  August,  1808,  3331.  128.  4d. 
and, 
2.  Deducting  the  war  interest  and  Willis's 

bond,  on  the  14th  Sept.  1775,  with  in- 
435      terest  from    1st  October,  1774,  *made 

a  balance  due  to  the  defendant  of  581. 
lis.  5d.  Upon  this  report  three  points  were 
submitted  to  the  Court. 

1.  As  the  decree  of  this  Court  did  not  de- 
duct the  war  interest,  and  had  been  affirmed 
in  the  Court  of  Appeals,  could  that  interest 
now  be  deducted? 

2.  Was  not  the  agreement  with  Hough  a 
release  of  the  mortgage? 

3.  At  what  time  should  Willis's  bond  be 
credited? 

By  the  Chancellor.  Upon  the  first  point, 
the  decree  of  this  Court  was  not  a  final,  but 
an  interlocutory  one,  and  its  terms  were 
not  changed  by  being  afiBrmed. 

The  decree,  therefore,  remains  to  be  exe- 
cuted, in  like  manner  an  it  was  before  the 
appeal  was  taken ;  and  as  the  plaintiff  is 
asking  the  aid  of  the  Court  to  carry  that 
decree  into  effect,  he  should  not  complain 
of  the  maxim,  that  he  that  will  have  equity 
done  to  him,  must  do  it  to  the  same  person ; 
and  therefore  he  cannot  be  allowed  interest 
during  the  war,  as  that  would  be  to  allow 
him  what  is  refused  to  all  other  like  cred- 
itors ;  and  as  this  turns  the  balance  against 
him,  there  is  no  necessity  of  deciding  upon 
the  effect  of  his  agreement  with  Hough ; 
and  as  to  the  third  point,  it  is  very  clear, 
that  the  plaintiff  should  credit  the  defend- 
ant for  Willis's  bond  and  interest,  on  the 
14th  September,  1775,  when  the  balance  due 
upon  the  mortgage  was  ascertained ;  and  so 
the  Commissioner  has,  in  one  of  his  state- 
ments, done  it;  and  the  balance  due  the  de- 
fendant on  the  14th  July,  1810,  was  581. 
lis.  5d.  after  allowing  the  plaintiff  his  costs 
to  that  time:  which  sum,  with  interest, 
was  decreed  to  the   defendant   accordingly. 


436      *Miller  and  Miller  v.  Pendleton  et  al. 

Sprinff  Vacation.  1809. 

Sureties— Payment  by— 5ubrogatloa.«— Securities  who 

bave  a  lien  on  tbe  property  of  tbelr  principal  by 
mortff afire,  bat  which  was  defective,  it  helng 
proved  by  two  witnesses  only,  were  allowed  to 
stand  in  the  place  of  the  creditor,  as  to  the  assets 
of  the  principal. 

The  plaintiffs  were  bail  for  one  Timber- 
lake  ads.  Gray,  who  obtained  judgments  at 
law  against  them ;  and  Timberlake,  to  in- 
demnify the  plaintiffs,  mortfiraged  several 
negroes;  but  the  deed  was  admitted  to 
record  in  Caroline  County  Court,  upon  tbe 
proof  of  two  witnesses  only.  Timberlake 
then  died  intestate,  and  administration  of 
his  estate  was  committed  to  the  Sheriff  of  the 
said  county,  who  sold  the  same,  including 
the  mortgaged  negroes;  and  to  prevent  a 
distribution  of  these  proceeds,  tbe  present 
bill   was  filed,  and  an  injunction    awarded. 

The  answer   denied   notice  of  the   mort- 


*See  monographic   note    on  "Sabroffation** 
pended  to  Janney  v.  Stephens,  SPat  ft  H.  IL 
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but  as  the  plaintifiFs  have  paid,  or  are  bound 
to  pay,  Gray's  judgment,  they  must  be  al- 
lowed to  stand  in  Gray's  place,  and  take 
that  proportion  of  the  assets  to  which  he 
would  be  entitled,  if  he  was  now  a  cred- 
itor of  the  intestate ;  and  so  it  was  decreed 
accordingly.  

Cabell  V.  Cabell  et  al. 

Spring  Vacation,  1800. 

ComoilMioiMra—AllowaiiGes.*— AllowaDce  to  Commis- 
sioners appointed  to  divide  lands  nnder  a  decree 
of  the  CourL 

The  bill  in  this  case  was  filed  for  a  divi- 
sion of  some  lands  in  the  county  of  Buck- 
ingham, and  the  Commissioners  who  acted, 
claimed  an  allowance  for  their  serv- 
ices. 
437  *By  the  Chancellor.  Let  each  be 
allowed  five  dollars  per  day  for  their 
services.  This  sum  was  allowed  about  ten 
years  ago,  by  my  predecessor,  to  each  of 
the  Commissioners  who  acted  in  survey- 
ing and  dividing  the  lands  in  the  case  of 
Carter  against  Carter,  called  in  this  Court 
the  Fryingpan  case. 


Lane  v.  Lane, 

and 
Lane  v.  Lane. 

Sprinff  Vacation.  1800. 

Attachment  for  Not  Porfomlni:  Decree  of  Coart— Bxe- 
ctttton.t— In  what  manner  an  attachments  for  not 
performing  any  order  or  decree  of  this  Court, 
onsrht  to  be  executed. 

These  were  cross  bills  for  the  settlement 
and  division  of  the  estate  of  the  testator. 

The  executor  had  been  ordered  to  account 
before  certain  Commissioners,  which  he  had 
failed  to  do,  and  an  attachment  had  been 
ordered  against  him.  The  attachment  was 
returned  executed ;  but  the  executor  was  go- 
ing at  large,  and  now  came  into  Court  and 
moved  to  discharge  the  attachment;  and 
the  plaintiffs  in  the  first  suit  submitted  to 
the  Court  the  course  to  be  taken. 

By  the  Chancellor.  The  law  is,  that  every 
person  taken  by  an  attachment  for  not  per- 
forming any  order  or  decree  of  this  Court, 
shall  be  committed  to  the  gaol  of  the  county 
where  the  attachment  is  executed,  and  there- 
upon a  writ  of  habeas  corpus  may  be  moved 
for,  to  bring  up  his  body,  if  in  custody,  or 
if  not,  then  the  Serjeant  of  the  Court  may 
be  sent  to  bring  him,  that  he  may  be  com- 
mitted ;  but  if  the  return  upon  the  attach- 
ment be  non  est  inventus,  it  is  then  proper 
to  move  for  an  attachment  with  proclama- 
tions, which  if  also  returned  non  est  in- 
ventus, a  commission  of  rebellion  may 
438  issue,  as  was  done  in  this  *Court  in 
the  case  of  Purcel  against  Purcel.  In 
the  case  before  the  Court,  the  executor  is  at 


•See  monofiraphlc  note  on  "Commissioners  In 
Cbancery"  appended  to  Whitehead  v.  Whitehead. 
23  Qratt.  876. 

tSee  monofirraphlc  note  on  "Attachments"  ap- 
pended to  Lancaster  v.  Wilson,  27  Gratt.  824. 
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tended  with  more  inconvenience,  than  the 
mode  that  was  adopted  by  this  Court  in  the 
case  of  Fisher  against  Fisher,  the  effect  of 
which  is  the  same ;  and  therefore  the  Court 
would  prefer  that  mode  now :  and  an  order 
was  made  to  this  effect;  that  if  the  said  ex- 
ecutor do,  on  or  before  the  tenth  day  of 
August  next,  comply  with  the  terms  of  the 
decretal  order  pronounced  in  this  cause,  the 
13th  September,  1805,  to  the  satisfaction  of 
the  Commissioners  therein  named,  to  be 
certified  to  this  Court,  the  said  attachment 
is  to  be  discharged  as  an  act  of  this  day ; 
but  if  the  said  Commissioners  should  cer- 
tify to  this  Court,  that  the  said  executor 
had  failed  to  comply  with  the  said  decretal 
mode  in  manner  aforesaid,  then  it  is  or- 
dered, that  the  Sheriff  of  the  county  of 
Loudon  do  commit  the  said  executor  to  the 
gaol  of  the  said  county,  until  the  Judge  of 
this  Court,  in  Court  or  out  of  Court,  is  sat- 
isfied that  the  said  executor  hath  fully  com- 
plied with  the  said  decretal  order,  and  shall 
order  him  to  be  discharged. 


Stanard  v.  Rogers. 

Sprinff  Vacation,  1800. 

Bqiilty  Practice— Pailttre  to  Defend  at  Law— Effect*— 
Case  at  Bar.— A  party  who  mig-ht  have  pleaded  non 
est  factum  in  an  action  at  law,  and  who  merely 
wrote  to  counsel  to  defend  him.  is  guilty  of  such 
neglect  as  will  preclude  him  from  relief  in  equity. 

This  was  a  motion  for  an  injunction  to  be 
relieved  against  a  judgment  upon  a  forth- 
coming bond,  obtained  under  these  circum- 
stances :  that  the  father  of  the  plaintiff 
439  *directed  the  deputy-sheriff  to  siga 
the  plaintiff*a  name  to  the  bond ;  that 
when  he  received  notice  upon  the  bond,  he 
wrote  to  counsel  to  defend  him,  but  his. 
letter  got  to  hand  too  late,  and  a  judgment 
passed  against  him;  since  which  he  had. 
replevied  the  debt,  and  in  a  short  time  the 
replevin  bond  will  be  due. 

By  the  Chancellor.  The  plaintiff  had  a! 
day  in  Court,  of  which  he  should  have 
availed  himself,  or  he  should  state  some 
satisfactory  reason  why  he  did  not,  for  it 
is  not  sufficient  that  he  merely  wrote  to 
counsel,  but  he  should  have  gone  in  person, 
or  have  sent  his  plea  of  non  est  factum ; 
but  if  from  any  circumstances,  not  impu- 
table to  himself,  he  could  not  have  gone,  or 
his  plea  had  miscarried,  and  he  had  made 
his  motion  for  an  injunction,  without 
standing  by  and  acquiescing  in  the  prog- 
ress of  legal  proceedings  against  himself, 
this  Court  might  interpose:  but  the  defence 
of  the  plaintiff  was  lost  by  his  own  neglect, 
and  his  after  acquiescence  until  an  execu- 
tion, and  then  replevying  the  debt,  and 
waiting  until  the    time  of   the  replevin    is 


^Equity  Practice— Relief  against  Jadffment. -Equity 

will  not  relieve  against  a  Judgment  at  law.  be- 
cause the  complainant  was  deprived  of  the  benefit 
of  a  defence,  pleaded  by  him  in  the  action  at  law.  in 
consequence  of  another  plea  subsequently  filed  by 
his  counsel.  Shields  v.  McClung,  6  W.  Va.  04,  citing 
Stanard  v.  Sogert,  4  Hen,  <fe  jr  488. 
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nearly  out ;  and  more  eapeciallyf  since  his 
father,  who,  it  is  said,  directed  his  name 
to  be  signed  to  the  bond,  ih  since  dead. 
This  Court  cannot,  under  all  these  circum- 
stances, interpose. 
Motion  denied. 


Hooe  V.  Barber  et  al. 
Sprinff  Vacation.  1809. 

I.  DecTMS— Settliw  A«lde  on  Motion.*— A  decree  of  a 
preceding  term,  affalnst  a  defendant  who  was 
then  dead,  set  aside  on  motion. 

3.  Sane— AiT^lnst    Absentoo—Answert- —  Terms.  —  On 

what  terms  the  answer  of  a  defendant,  affalnst 
whom  there  has  been  a  decree,  as  an  absentee, 
may  be  received. 

A  motion  was  made  by  Mr.  Botts,  to 
set  aside  the  decree  of  the  last  Court  as  to 
one  of  the  defendants  who  was  then  dead, 

as  now  proved  by  an  affidavit ;  and  to 
440      *flle  the  answer  of  another  defendant 

against  whom  there  was  a  decree,  as 
being  out  of  the  country. 

By  the  Chancellor.  I^et  the  decree  be  set 
aside  as  to  the  detendant  who  was  dead  at 
the  time  of  the  rendition  thereof ;  but  the 
answer  of  the  absent  defendant  cfinnot  be 
received,  but  upon  paying  down  or  giving 
security  for  the  payment  of  such  costs  as 
the  Court  shall  think  reasonable,  unless  the 
plaintiff  will  consent  that  the  answer  may 
be  filed  without  such  security. 


Smith  V.  Jenny  et  al. 

Spring-  Vacation,  1800. 

I.  PoreliTO  AttnchnenU— Subpoena. $~How  subpcBnas 

or  foreign  attachments,  should  be  endorsed. 
a.  Superior    Court    of  Chancery— Appearance  Day.— 

What  is  the  appearance  day  in  the  Superior  Ck>art 
of  Chancery. 

The  object  of  this  suit  was  to  attach  the 
effects  of  the  defendant  Jenny,  as  an  ab- 
sent debtor,  in  the  hands  of  the  other  de- 
fendants, and  notice  to  that  effect  was 
endorsed  on  the  subpoena,  which  was  re- 
turnable on  the  17th  day  of  this  term :  and 
now  Mr.  Wirt  moved  for  an  order  to  re- 
strain the  home  defendants  from  parting 
with  the  effects  of  the  absent  defendants, 
until  the  further  order  of  the  Court ;  and 
for  an  order  of  publication  against  the  ab- 
sent defendants. 

By  the  Chancellor.  The  appearance  day 
in  all  cases  is  on  the  second  day  after  the 
term  to  which  the  subpoena  is  returnable; 
(1  Rev.  Code,  p.  65,  s.  24,)  and  in  the  case 
of  absent  and  home  defendants,  the  latter 
holding  the  effects  of  the  former,  and 
the  appearance  of  such  absentee  or  absentees 
being  not  entered,  and  security  gived,  to 
the  satisfaction  of  the  Court,  for  perform- 
ing the  decree,  upon  affidavit  that  such  ab- 
sentee or  absentees  are  out  of  the  country, 
or  that  upon  inquiry    at   his,  her  or   their 


^Decrees.— See  monographic  note  on  "Decrees*'  ap- 
pended to  Evans  v.  Spurgln,  11  Oratt.  015. 

tAnswers.— See  monographic  note  on  "Answers  in 
Equity  Pleading"  appended  to  Tate  v.  Vance.  27 
Gratt.  571. 

t  Foreign  Attachment— Endorsement  on  5ubp<Bna.— 
On  this  question  the  principal  case  is  cited  in  foot- 
note to  McKlm  v.  Fulton.  6  Call  100:  foot-note  to 
Erskine  v.  Staley.  12  Leigh  400;  Moore  v.  Holt,  10 
Gratt  287,  288;  Chapman  v.  Railroad  Co.,  20  W.  Va. 
814. 

See  monographic  note  on  '  Attachments"  ap- 
pended to  Lancaster  v.  Wilson,  87  GratL  OM. 


usual  place  of  abode,  he,  she  or   thej 
441      could  not  be  found  *'so  as  to  be  served 

with  process ;  in  all  such  cases,  the 
Court  may  make  any  order,  and  require 
security,  if  it  shall  appear  necessary,  to  re- 
strain the  home  defendants  from  paying  or 
conveying  away,  or  secreting  the  debts  by 
them  owing  to,  or  the  effects  in  their  hands 
of,  such  absentee  or  absentees;  and  for 
that  purpose  may  order  such  debts  to  be 
paid,  and  effects  delivered,  to  the  plaintiff 
or  plaintiffs,  upon  their  giving  sufficient 
security  for  the  return  thereof  to  such  per- 
sons, and  in  such  manner,  as  the  Court 
shall  direct.  (lb.  115,  s.  2.)  Hence  it  fol- 
lows, that,  regularly,  no  order  can  be  made, 
agreeably  to  the  terms  of  the  law,  until  the 
term  succeeding  the  appearance-day;  bat 
the  plaintiff  may  endorse  his  subpoena  as 
he  has  done  in  this  case,  in  the  terms  of 
the  law,  which  will  be  a  sufficient  notice 
to  the  home  defendants,  not  to  part  with 
the  debts  or  effects  in  their  hands  without 
leave  of  the  Court,  and  so  it  was  settled  to 
be  a  correct  practice,  by  the  Court  of  Ap- 
peals, in  the  case  of  M'Kinn  against  Fulton 
and  others;  (MS.)  and  there  is  great  pro- 
priety in  it,  for  without  such  notice  upon 
the  subpoena,  creditors  might  t>e  defeated, 
and  the  clear  intention  ot  the  legislature 
frustrated;  to  prevent  which,  and  to  carry 
into  effect  the  very  object  of  the  law,  the 
Court  would,  if  it  were  necessary,  upon 
affidavit,  make  any  order  for  that  purpose, 
before  the  return -day,  which  it  could  make 
afterwards;  but  in  the  present  case  no  such 
necessity  appears. 
Mr.  Wirt  withdrew  his  motion. 


Emerson  v.  Berkley  and  Stone. 

Spring  Vacation,  1800. 

Equity  Prsctice—Evideace  Viva  Voce.— How  to  pro- 
ceed in  introducing  viva  voce  evidence  at  the 
hearing. 

This  was  a  motion  by  Mr.  Randolph  for 
a  subpoena,  to  summon  a  witness  to  give 
viva  voce  evidence  to   some   fact    upon  the 

hearing. 
442  *By  the  Chancellor.  When  a  party 
intends  to  produce  viva  voce  testi- 
mony in  Court,  upon  the  hearing  of  a 
cause,  which  is  sometimes  done  (but  with- 
out a  cross-examination)  to  prove  the  exe- 
cution of  deeds,  and  the  hand-writing  of 
letters,  or  rhe  signatures  thereto,  and  the 
like,  he  should  apply  before  that  time  for 
an  order  for  that  purpose,  upon  an  affidavit, 
giving  a  proper  description  of  what  is  in- 
tended to  be  proved,  as  well  as  notice  to  the 
adverse  party  of  the  motion. 

Motion  at  present  denied. 


Watts's  Executors  v.  Robertson. 

Spring  Vacation.  1800. 

Equity  Practice— Attachments.*— 1.  As  to  execating 
attachments  to  compel  an  'appearance.  8.  Pro- 
ceedings on  decrees  nisi.  8.  How  decrees  on 
foreign  attachmehts  should  be  entered. 

On  an  appeal.  The  appellee  had  a  judg- 
ment in  Amelia  County  Court  for  1,2201b.  of 
tobacco,  with  interest  and  costs  against 
one  Sturgin,  and  to  recover   which,    as  the 


*See    monographic   note   on   "Attachments"  ap- 
pended to  Lancaster  v.  Wilson,  27  Gratt  ttL 
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Court,  and  endorsed  upon  the  subpoena.  The 
sheriff  returned  the  subpoena  executed  on 
Thomas  Scott,  (one  of  the  appellants,)  and 
not  found  as  to  John  Watts,  (the  other  ap- 
pellant, )  and  there  was  an  order  of  publica- 
tion against  the  defendant  Sturgfin,  before 
the  return-day  of  the  subpoena,  but  renewed 
afterwards ;  and  at  June  Court,  1805,  the 
attachment  which  had  been  awarded  against 
Scott  was  returned  **a  copy  left,"  and  the 
subpoena  against  Watts  *^no  inhabitant/' 
and  thereupon  the  Court  decreed,  that  as  a 
due  publication  of  the  order  appeared 
against  the  said  Sturgin,  and  he  not  ap- 
pearing, the  appellee  should  recover 
443  ^against  him  the  amount  of  the  judg- 
ment aforesaid  with  costs;  and  as  it 
also  appeared  that  the  testator  of  the  a^ 
pellants  owed  to  the  said  Sturgin  451.  it 
was  condemned  in  their  bands  to  the  pay- 
ment of  the  appellees. 

From  this  decree  there  was  an  appeal  al- 
lowed upon  the  petition  of  the  appellants. 
The  cause  was  submitted. 

By  the  Chancellor.  To  this  decree  there 
is  an  insuperable  objection  -as  to  the  appel- 
lants, as  it  was  rendered  against  them  pre- 
maturely and  unconditionally,  since  they 
were  not  legally  before  the  Court;  for  upon 
the  return  of  the  attachment  against  Scott, 
there  should  have  been  an  attachment  with 
proclamation,  and  upon  the  return  thereof,  if 
no  answer  had  been  put  in,  a  decree  nisi 
might  have  been  entered,  (1  Rev.  Code,  p. 
90,  s.  44,  45,)  but  which  could  not  have 
been  confirmed,  until  a  copy  thereof  had 
been  duly  served  on  the  appellants.  And 
again,  the  decree  should  have  been  so  en- 
tered as  to  have  made  the  plaintiff  give  se- 
curity for  abiding  such  future  order  as  the 
Court  might  make  upon  the  appearance  of 
the  absent  defendant  at  any  time  within 
seven  years,  as  prescribed  by  law :  (Id. 
115,)  nor  should  the  whole  sum  of  451.  have 
been  decreed  to  the  appellee,  unless  it  had 
been  less  than  his  demand ;  but  as  it  was 
more,  so  much  thereof  as  was  equal  to  the 
demand,  should  have  been  decreed. 

The  decree  as  to  the  appellants  was  re- 
versed with  costs,  and  the  cause  retained  to 
be  proceeded  in  de  novo. 


M'Loud  V.  Roberts  et  al. 

and 

Shore  v.  Same. 

Sprinff  Vacation,  1800. 

Suit  to  Sell  Lands  In  Possession  off  Heirs— Account  of 
Personal  Assets.— In  suits  to  subject  to  the  pay- 
ment of  debts,  lands  in  tbe  possession  of  heirs, 
the  constant  course,  where  there  is  no  specific 
lien,  is,  first  to  take  an  account  of  the  personal 
assets. 

These  suits  were  brought  to  subject  lands 

in  possession  of  heirs,  to  the  payment 

444      of  their  ancestor's  debts,  and  *now  the 

counsel  for   the    plainti£f    moved    for 

decrees  to  sell  the  lands. 

By  the  Chancellor.     The  constant   course 
of  the  Court  is,  never    to   decree  a  sale  of 


M'Rae  v.  Farrow, 

Sprinsr  Vacation.  1809. 

Executors— Sale  of  Land  by  One  of  Three  under  Oen- 
oral  Direction  off  Will -Validity. «— A  conveyance  of 
land  by  two  out  of  three  executors,  all  of  whom 
qualified  and  were  living,  (the  testator  having 
directed  the  sale  and  conveyance  by  his  execu- 
tors, in  general  terms.)  is  not  valid  in  law,  and 
cannot  be  aided  in  equity :  nor  would  the  payment 
of  the  parchase-money.  in  such  case,  create  any 
lien  on  the  land. 

In  this  case  these  questions  occurred :  1. 
Whether  a  conveyance  by  two  of  three  exec- 
utors, all  of  whom  had  qualified  and  were 
living,  (the  testator  having  directed  the 
sale  and  conveyance  to  be  made  by  his 
executors,  in  general  terms,)  was  valid  in 
law?  2.  If  it  was  not,  could  it  be  aided  in 
equity?  and,  3.  If  it  could  not,  did  the 
purchase-money,  if  paid,  create  a  lien  on 
the  land,  which  would  subject  it  in  equity 
to  the  repayment  of  the  money? 

By  the  Chancellor.  Upon  the  first  ques- 
tion, I  think  the  law  was  rightly  settled  in 
this  case,  in  the  old  General  Court,  in 
April,  1774,  that  the  conveyance  was  not 
valid,  and  the  maxim  is  that  equity  follows 
the  law:  and,  therefore,  upon  the  second 
question,  the  plaintiff  cannot  be  aided  in 
this  Court.  And  as  to  the  third  question, 
if  the  purchase-money  was  paid,  it  created 
no  lien  upon  the  land,  because  the  plaintiff 
neither  derived  a  legal  nor  an  equitable 
right  thereto :  and  he  must  be  left  to  his 
remedy  at  law.     

445  *^Ogg  V.  Randolph  et  al. 

Spring  Vacation,  1800. 

Eoulty  Practice— Levy  on  Tobacco  In  PuMlc  Ware- 
noueee.— The  aid  of  a  Court  of  equity  is  necessary 
and  proper  in  assisting  process  of  execution  levied 
on  tobacco  In  public  warehouses. 

The  bill  in  this  case  was  filed  to  assist 
the  plaintiff  in  executing  his  process  of  ex- 
ecution, which  had  been  levied  on  some  to- 
bacco of  the  defendant  Randolph's,  in  one 
of  the  public  warehouses,  as  there  appeared 
to  be  a  well  founded  apprehension,  that  he 
might  demand  his  notes  for  the  same,  of 
the  inspectors,  who  by  law  would  be  com- 
pelled to  deliver  them ;  and,  therefore,  an 
injunction  for  their  indemnity  was  awarded, 
upon  the  condition  that  the  plaintiff  would 


*Jolnt  Bxecutore-Sale  of  Land  by  One— Validity.— 

In  Glasgow  v.  Lipse,  6  Sup.  Ct.  Rep.  760,  117  U.  S.  327, 
it  Is  said:  "The  power  to  sell  the  land  being  vested 
in  the  two  executors,  their  Joint  execution  of  the 
deed  would  have  been  necessary  to  transfer  the 
title,  had  not  the  act  of  the  legislature  in  Virginia 
of  tbe  fifth  of  March,  1868.  provided  that  whenever 
any  fiduciary  residing  in  that  state  had  been  au- 
thorized to  exercise  any  power,  or  to  do  any  act 
Jointly  with  one  or  more  fiduciaries  residing  within 
the  limits  of  the  United  States,  (meaning  thereby 
in  those  sutes  without  the  limits  of  the  Confed- 
eracy,) it  should  be  lawful  for  the  fiduciary  resident 
in  the  state  to  exercise  such  power  and  do  such  act 
without  the  concurrence  of  the  nonresident  fidu- 
ciary, and  that  the  act  should  have  the  same  force 
and  effect  as  if  it  was  the  Joint  action  of  all  the 
fiduciaries.    ypRae  v.  Farrow,  4  Hen.  <fe  M.  444." 

See  monographic  note  on  "Executors  and  Admin- 
istrators" appended  to  Ro9ser  v-  Depriest,  5  Qratt.  0. 
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consent  to  a  sale  of  the  tobacco,  and  a  de- 
posit of  the  proceeds  in  the  bank.  This 
was  consented  to.  The  defendant  Ran- 
dolph's answer  stated  that  a  previous  sale 
of  all  his  goods,  including  the  tobacco,  had 
been  made  to  William  Fleming,  to  indem- 
nify him  as  a  security,  and  referred  to  the 
deed,  which  had  but  one  witness  to  it,  and 
was  not  recorded,  nor  was  there  any  other 
proof  of  it  than  the  affidavit  of  the  witness 
thereto.  The  cau<ie  came  on  to  be  finally 
heard. 

By  the  Chancellor.  The  deed  not  having 
been  recorded  as  prescribed  by  law,  as  to 
creditors,  is  as  to  them,  clearly  void :  the 
injunction  must  be  made  perpetual,  and  the 
plaintiff  allowed  to  take  the  proceeds  of 
the  tobacco  out  of  bank. 

The  defendant  Randolph  to  pay  costs. 


Duguid  V.  Patterson. 

Sprinff  Vacation,  1800. 

I.  5alt4— Revlvsl.  —  Practice  of  revivlDfir  against 
resident  and  non-resident  defendants. 

a.  Order  of  Court— Absence  of  Parties— effect.— A  re- 
port ander  an  order  made  when  tbe  representa- 
tives of  a  deceased  party  were  not  before  the 
Court,  will  be  set  aside. 

In  1805  this  suit  abated  as  to  Charles  Pat- 
terson,   one  of   the   principal    defendants, 

and  there  was  an  order  of  publication 
446      ^against  his  representatives  who  lived 

in  Kentucky,  in  March,  1807.  In 
September  following,  there  was  an  addi- 
tional order  for  an  account.  In  June  last, 
the  suit  was  revived,  and  the  cause  now 
coming  on,  upon  the  report  made  in  pursu- 
ance of  the  order  of  September,  180/,  Mr. 
Wickham  objected  to  the  report,  because  the 
representatives  of  Charles  Patterson  were 
not  then  in  Court;  but  Mr.  Williams  said 
the  practice  had  been  both  ways ;  either  to 
bring  on  the  cause  upon  the  order  of  pub- 
lication, or  to  revive  the  suit  upon  that 
order,  and  then  to  bring  it  on. 

By  the  Chancellor.  This  is  the  first  time 
such  a  case  has  occurred  before  me ;  and  if 
the  practice  has  been  as  Mr.  Williams 
states  it,  it  was  unauthorized,  for  when  a 
suit  abates  against  a  resident  party,  it  can- 
not be  revived  unless  there  is  an  appear- 
ance for  him,  or  process  returned  executed, 
and  then  the  order  is  made,  and  not  before : 
and  so  with  respect  to  a  non-resident  party, 
on  whom  process  cannot  be  served,  in  lieu 
of  which  an  order  of  publication  is  made, 
for  two  months  in  a  public  newspaper;  and 
then,  and  not  before,  the  suit  should  be  re- 
vived ;  and  then,  and  not  before,  it  should 
be  proceeded  in  :  and,  therefore,  the  last  re- 
port in  this  case  must  be  recommitted,  as 
having  been  made  under  an  order  which 
was  made  wnen  the  representatives  of 
Charles  Patterson  were  not  before  the 
Court.  The  practice  upon  this  point  is 
now  settled.  

Campbell  v.  Braxton  et  al. 

Sprinff  Vacation,  1809. 

Order  Directing  Money  Brought  In  Court— How  Ob- 
tained.—A  report,  shewing  a  balance  due  from  a 
defendant  is  not  a  snfllcieut  srround  for  an  order 
directing  the  money  to  be  brought  into  Court 
The  plaintiff  should  proceed  to  a  decree  which  he 
may  enforce  by  the  usual  process. 

There   was   a  report  in  this  case,  which 


shewed  a  balance  to  be  due  by  one  of  the 
defendants,  as  an  executor,  and  Mr.  Ran- 
dolph   moved   for  an  order  to  direct  him  to 

bring  the  amount  thereof  into  Court. 
447         *By    the    Chancellor.     This  cannot 

be  done :  you  may  proceed  on  to  a  de- 
cree, which  you  may  enforce  as  in  other 
like  cases,  by  the  usual  process  of  the  Court. 
Motion  denied. 


Jones  V.  Jones. 

Sprlnff  Vacation.  1800. 

I.  Bvldence— AccountSw*- Rule,  as  to  taking  the  ac- 
count of  a  party  of  evidence  a«raiost  him. 

a.  Verdict  at  Law  against  a  Party— When  Not  a  Bar  to 
Decree  in  Equity.— A  verdict  at  law  against  a  party 
is  no  bar  to  a  decree  in  his  fayoar  if  he  is  brouffht 
into  Chancery  by  the  adverse  party;  otherwise.  If 
he  were  the  plaintiff  in  equity. 

The  report  in  this  case  (which  was  a  bill 
brought  for  an  account)  was  in  favour  of 
the  defendant,  against  whom  a  verdict  and 
judgment  had  been  rendered  at  law,  in  an 
action  brought  by  him  against  the  plaintiff, 
and  the  questions  submitted  to  the  Court 
were,  1.  What  should  be  the  e£fect  of  tbe 
rule  where,  at  law,  or  in  equity,  yon  take 
an  account  of  one  of  the  parties  as  evidence 
against  him;  and,  2.  Whether  the  judgment 
at  law,  as  above  stated,  should  bar  the  de- 
fendant from  a  decree  in  his  favour  for  the 
balance  so  reported. 

By  the  Chancellor.  As  to  the  first  ques- 
tion, the  general  rule  of  law  is  this,  that 
where  you  take  an  account  of  one  of  the 
parties  as  evidence  against  him,  you  must 
admit  it  to  be  evidence  for  him :  bnt  this 
is  only  so  far  as  the  account  itself  wonld  be 
evidence  if  it  were  proved  by  other  means. 
For  example,  the  account  should  not  be  evi- 
dence, so  far  as  any  error  should  be  appar- 
ent on  its  face. 

As  to  the  second  question :  if  the  defend- 
ant had  brought  this  suit,  the  judgment  at 
law  against  him  would  be  a  clear  bar ;  bnt 
as  the  suit  is  brought  against  him  by  his 
adversary,  at  law,  the  judgment  is  no  bar. 

Decree  for  the  defendant. 


448 


•Hill  V.  Green. 
Sprlnff  Vacation,  1809. 


Coart  i>ocket— Arffttment  of  Plea.— Where  a  plea  is 

set  down  for  argument,  the  cause  must  be  put  on 
the  CJourt  docket 

Williams  moved  to  take  up  this  case  upon 
the  plea  of  the  defendant.  The  Chancellor 
asked  where  the  cause  stood. 

Mr.  Williams  said,  at  the  rules;  though 
the  plea  was  set  down  with  the  clerk  to  be 
argued. 

By  the  Chancellor.  The  plea  should  have 
been  set  down  on  the  Court  docket  in  order 
that  it  might  have  had  its  turn,  which 
would  have  been  notice  to  the  adverse  party ; 


*Bvidence— Production  of  Boolcs  of  Adversary.— la 
Rowan  v.  Chenoweth,  49  W.  Va.  287. 88  S.  £.  Rei>.  &4& 
it  is  said:  *'The  rule  is  that  when  a  party  calls  for 
the  production  of  and  uses  a  writing  or  account  of 
his  adversary,  the  whole  writiuff,  the  whole  ac- 
count debits  and  credits,  is  thus  made  evidence  in 
the  case.  It  cannot  be  garbled ;  one  aide  or  show- 
inffof  it  merely  cannot  be  used  for  hurt  of  one 
party  to  the  benefit  of  another.  1  Greeul.  £v.  $  563: 
Whart  3!v.  SS  020.  IIOS;  Jon€9  v.  Jones,  4  Hen,  <f  JT 
447;  Freeland  v.  Cocke.  SMnnf.  862." 

See  monographic  note  on  ^'Evidence"  appended  to 
Lee  V.  Tapscott  2  Wash.  270. 
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but  to  take  it  up  now  might  be  a  surprise 
upon  him.  It  may  be  docketed,  but  cannot 
be  tried  but  by  consent  of  parties :  and  so 
it  was  ordered  accordingly. 


Corbin  v.  Beverley  and  Others. 

Spring  Vacation,  1809. 

Account  Taken  as  to  Subject  before  Decided— Costs.*— 

If  a  party  bave  an  account  taken  an  to  a  subject 
before  decided  by  the  court,  in  tbe  same  cause,  so 
much  of  the  report  will  be  at  his  own  costs. 

The  bill  in  this  case  was  brought  to  re- 
cover damages  on  account  of  a  contract 
respecting  some  tobacco,  and  to  have  an 
account  of  eight  hogsheads,  which  account 
was,  at  a  former  hearing,  directed,  and  the 
bill  as  to  the  damages  thereby  claimed,  dis- 
missed. 

Commissioner  Green  how,  after  taking  the 
account  of  the  eight  hogsheads,  made  a 
statement  of  better  than  three  pages  upon 
that  part  of  the  subject  which  had  been  de- 
cided upon  by  the  Court,  of  which  the 
Court,  on  that  account,  disapproved,  and 
directed  that  $10  82  of  the  Commissioner's 
costs  to  be  taxed  for  the  plaintiff,  should  be 
excluded ;  so  that  he  was  made  to  bear  the 
costs  of  that  part  of  the  report  himself,  as 
it  appeared  tc  have  been  done  at  his  in- 
stance.   

449  ^Williamson  V.Childress. 

Sprinsr  Vacation.  1809. 

Commissioner's  Report— When  Recommitted.t— A  re- 
port made  while  a  cause  stood  dismissed,  and 
before  it  was  reinstated,  will  be  recommitted. 

This  suit  had  been  dismissed  after  an  or- 
der of  an  account.  The  plaintiff,  neverthe- 
less, went  on  with  his  account,  and  got  a 
report  made  out  and  returned,  and  then 
moved  for  and  obtained  the  reinstatement 
of  this  cause,  which  now  came  on  to  be 
heard. 

Mr.  Wickham  objected  to  the  report,  as 
evidence,  because  it  was  made  after  the  dis- 
mission, and  before  the  suit  was  reinstated. 

Mr.  Randolph  contended,  that  if,  in  other 
respects,  the  report  was  right,  it  should  not 
be  objected  to  on  that  account ;  and  more  es- 
pecially as  part  of  the  report  had  been  made 
before  the  dismission. 

By  the  Chancellor.  The  reinstatement  of 
the  cause  only  restored  so  much  of  the  re- 
port as  had  been  made  out  before  the  dis- 
mission of  the  suit ;  the  report,  therefore, 
must  be  recommitted :  and,  for  very  obvi- 
ous objections,  appearing  upon  the  face  of 
it,  it  was  sent  to  another  Commissioner. 


Patton  V.  Page. 

SprlnfiT  Vacation,  1800. 

nortgases— Foreclosure— Accounts  of  Personal  Estate.^ 


*See  monoflrraphlc  noU  on  "Costs"  appended  to 
Jones  V.  Tatum,  19  Gratt.  720. 

tSee  monographic  note  on  "Ck)mmlssionerin  Chan- 
cery" appended  to  Whitehead  v.  Whitehead.  23 
Gratt  376. 

tMortgrages— Foreclosure— Parties.— In  Georare  r. 
Cooper,  15  W.  Va.  073,  It  is  said;  "There  has  been  a 
question  whether  the  personal  representative  of  a 
mortfiraffor  of  land  in  fee,  or  the  srrantor  in  a  deed 
of  trust  convey Inff  land  in  fee,  who  occupy  similar 
attitudes,  is  a  necessary  party,  when  a  mortfiraffe  is 
to  be  foreclosed  or  the  land  sold  by  a  decree  of  the 
court.  In  England  it  has  been  held  he  is  not.  See 
Story's  Eq.  PL,  sec.  175,  p.  200,  sec.  186,  p.  222,  and 


—A  mortsrasree  cannot  be  compelled,  in  order  to- 
sret  hold  of  the  mortfiracred  subject,  to  sro  into  an 
account  of  the  personal  assets. 

There  was  a  decree  in  this  case  in  the 
Court  below,  to  foreclose  a  mortgage  against 
the  devisee  of  the  mortgagor. 

Mr.  Botts  moved  for  an  appeal,  upon  the 
ground  that  the  personal  representative 
should  have  been  a  defendant,  in  order  that 
he  might  have  accounted   for    the    personal 

assets. 
450  *By  the  Chancellor.    The  mortgagee 

cannot  be  compelled,  in  order  to  get 
hold  of  the  mortgaged  subject,  to  go  into 
an  account  of  the  assets:  it  would  be 
agaiust  the  constant  course  of  the  Court; 
and  again,  the    decree  is  but  interlocutory. 

Appeal  denied. 


Wilkinson's  Administrator  v.  Oliver's 
Representatives. 

Sprinsr  Vacation,  1809. 
Infants— When  Allowed  Six  Honths  after  Majority  to 
Disavow  an  Act.S- Where  an  infant  is  decreed  to 
do  any  act,  he  musthave  six  months  allowed  him 
after  he  attains  full  acre  to  shew  cause  against  the 
decree:  but  where  lands  are  decreed  to  be  sold 
for  the  payment  of  debts,  there  is  no  necessity, 
unless  he  Is  directed  to  join  in  the  conveyance,  as 
the  Commissioners  will  execute  the  deed. 

The  question  submitted  to  the  Court,  in 
this  case,  was,  whether  the  decree,  which 
was  for  the  sale  of  some  lands  belonging 
to  infants,  to  pay  debts,  should  allow  to 
them  any  time,  after  they  came  of  age,  to 
shew  cause  against  it,  as  Commissioners 
were  to  conduct  it. 

By  the  Chancellor.  Wherever  an  infant 
is  decreed  to  do  an  act,  he  must  have  six 
months,  after  full  age,  allowed  him  to  shew 
cause  against  the  decree,  as  where  he  is 
foreclosed.  But,  where  lands  are  decreed 
to  be  sold  for  the  payment  of  debts,  there  is 
no  necessity  to  allow  a  day,  unless  he  is 
decreed  to  join  in  the  conveyance,  as  the 
Commissioners  of  the  sale  will  execute  the 
deed.  

Read's  Executory.  Winston  et  al. 

September  Term,  1800. 

Commissioners  —  Vouchers  —  Objection     to  —  Where 

Made,  b— Objections  for  want  of  proof  of  any 
voucher,  on  which  a  Ck>mmi8sioner  founds  an 
item  in  his  account,  must  erenerally  be  made 
before  the  Commissioner  himself;  in  which  case, 
if  such  proof  be  not  supplied,  it  may  be  called  for 
at  the  hearing;  but  in  no  other  Instance,  unless 
for  fifood  cause  shewn,  and  upon  one  month's 
previous  notice. 

This  was  a  motion  to  dissolve  the  injunc- 
tion, in  this  case,  upon  the  coming  in  of 
the  account  which  had  been  directed,  and 
to  which    there  were  exceptions  now  put  in 


authorities  cited.  See  also,  Patton  v.  Page.  4  Hen.  <t  M. 
449.  But  it  has  been  held  by  the  court  of  appeals  of 
Virsrlnla  that  he  ou^ht  to  be  made  a  party  In  such  a 
suit.    See  Harrison  v.  Harrison,  etc.,  1  Call  419." 

See  monographic  note  on  "Mortfira^es"  appended 
to  Forkner  v.  Stuart.  6  Gratt.  197. 

{Infants— When  Not  Allowed  to  Disavow  an  Act.— 
Neither  in  the  case  of  a  foreclosure,  nor  a  sale 
under  the  mort^affe.  is  the  Infant  permitted  to  un- 
ravel  the  accounts,  nor  to  redeem  by  payinsr  what 
Is  reported  as  due.  Zlrkle  v.  McCue.  26  Gratt.  580. 
citlngr  Wilkinson  v.  Oliver.  4  Ben.  A  M.  Am. 

See  monofiraphic  note  on  "Mortgrafires"  appended 
to  Forkner  v.  Stuart,  6  Gratt.  197;  monofirraphic 
note  on  *'Infanta"  appended  to  Caperton  v.  Grecrory. 
11  Gratt.  506. 

liSee  monographic  fto^tf  on"  Commissioners  in  Chan- 
cery" appended  to  Whitehead  v.  Whitehead,  28 
Gratt  876. 
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for  the  first  time ;  and   the  vouchers  which 
had    been   exhibited    before    the   Commis- 
sioners were  called  for. 
451  *By  the  Chancellor.     This   practice 

(which  has  been  but  lately  intro- 
duced) of  calling  tor  the  vouchers  of  a 
party,  and  of  putting  him  to  the  proof  of 
them  upon  the  trial,  I  perceive  will  lead  to 
very  great  inconvenience  if  suffered  to 
continue;  and,  therefore,  it  must  be  dis- 
tinctly understood,  that  it  cannot  be  allowed 
any  longer,  unless,  where  the  objection,  for 
the  want  of  proof  of  any  voucher,  is  made 
before  the  Commissioner,  and  not  supplied 
before  he  makes  out  his  report.  In  all  such 
cases,  proof  of  such  vouchers,  within  the 
rule  of  Court,  may  be  called  for  upon  the 
trial ;  but  in  no  other  instance,  unless  for 
good  cause  shewn,  and  upon  one  month's 
previous  notice  thereof  to  the  party,  or  his 
agent,  or  attorney  in  fact. 
Injunction  dissolved. 


Hampton's  Executors  v.  Pollard. 

September  Term,  1800. 

Equity    Practice— notion  for  Account— Irreirular.— A 

motion  for  an  account  is  irregrular:  It  should  be 
for  a  decree,  which  if  the  Court  cannot  enter  with- 
out an  account,  it  will  direct  one. 

The  motion  in  this  case  was  for  an  ac- 
count upon  the  evidence  contained  in  the 
answer.     The  cause  was  at  rules. 

By  the  Chancellor.  There  is  no  such 
motion  in  a  Court  of  Chancery  as  a  motion 
for  an  account.  The  motion  should  be  for 
a  decree,  which,  if  the  Court  cannot  enter 
without  an  account,  it  will  direct  one. 

Motion  denied. 


452 


♦Wright  V.  Wright  etal. 

September  Term,  1800. 


Equity  Practice.- Practice,  where  the  appellees  toolc 
possession  of  the  property  belonflrinsr  to  the  intes- 
tate of  the  appellant,  pending  the  salt 

There  was  an  appeal  from  the  County 
Court  of  Amelia,  and  it  was  stated  and 
proved,  that  since  the  suit  was  commenced 
in  the  County  Court,  the  appellees  had 
taken  possession  of  the  negroes  belonging 
to  the  estate  of  the  intestate  of  the  appel- 
lant who  now  applied  to  the  Court  to  order 
restitution. 

By  the  Chancellor.  The  following  order 
may  be  entered:  That,  unless  the  appellees, 
or  such  of  them  as  are  in  possession  of  the 
negroes,  or  any  of  them,  belonging  to  the 
estate  of  the  intestate  of  the  appellant,  en- 
ter into  bond  with  a  penalty  equal  to  double 
the  value  of  the  said  negroes  in  his,  her, 
or  their  possession,  with  sufficient  security, 
to  be  approved  by  Joseph  Eggleston  or 
Samuel  Ford,  of  Amelia  County,  condi- 
tioned to  save  harmless,  and  to  indemnify, 
the  appellant  against  all  debts  that  may 
come  against  his  intestate,  and  to  have  the 
said  negroes  forthcoming  to  abide  the  future 
decree  of  this  Court,  the  appellees,  or  such 
of  them  as  may  have  any  of  the  said 
negroes  in  his,  her,  or  their  possession,  do 
deliver  the  same  to  the  appellant. 


Vaughan  and  Wife  v.  Wilson. 

September  Term,  1809. 

Husband  and  Wife— Property  Beionsinff  to  Wife-Suit 


to  Recover.*— In  a  suit  by  husband  and  wife,  for 
the  recovery  of  personal  property  In  her  riirht.  If 
the  husband  dies,  the  riffht  survives  to  her:  and 
on  her  death;  the  suit  should  not  be  revived  in  tbe 
name  of  his  administrator. 

The  bill  in  this  case  was  filed  to  recover 

some  personal  property  in  right  of  the  wife, 

which    she   derived  from  her  sou,  who  died 

intestate,  in  April,  1787;  her    husband,  the 

plaintiff,    died,    and  then    she   died, 

453  and    the    suit   was  revived  *upon  the 
abatement    thereof,    in    the   name  of 

his  administrator.     To  this  biU  there  was  a 
demurrer. 

By  the  Chancellor.  The  demurrer  is  cer- 
tainly good,  as  the  right  survived  to  the 
wife;  and  the  plaintiff  must  pay  costs. 
But  the  order  awarding  process  to  revive 
may  be  set  aside,  which  will  leave  the  suit 
abated,  as  the  plaintiff  prefers  this  course, 
and  as  it  can  make  no  difference  with  the 
defendant.  

Lee  V.  Baird  etal. 

September  Term,  1809. 

Boulty  Practice— Judgment  at  Law— Relleff— Case  at 
Bar.— A  partner  having  withdrawn  from  a  mer- 
cantile company,  and  beinff  afterwards  erro- 
neously included  in  a  suit  asrainst  a  new  companj 
formed  by  the  other  partners,  may  be  relieved  in 
equity  asrainst  a  judgment  therein  obtained,  upon 
the  trround  that  one  of  the  company  prevent&i 
his  makiuff  defence  at  law.  by  assurinir  him  the 
matter  shotild  be  adjusted 

The  plaintiff  was  a  member  of  a  mercan- 
tile house  in  the  County  of  Cumberland, 
trading  under  the  firm  of  Goodrich,  Lee  & 
Co.  and  in  May,  1801,  they  came  to  an  agree- 
ment to  continue  in  partnership  until  the 
end  of  that  year,  and  then  to  be  dissolved, 
which  was  publicly  known  in  that  part  of 
the  country.  Goodrich  and  the  other  part- 
ner Anderson,  then  formed  a  new  company, 
which  was  known  by  the  name  of  John  B. 
Goodrich  &  Company,  and,  in  the  latter  end 
of  the  year  1801,  John  B.  Goodrich  applied 
to  James  H.  Baird,  of  Petersburg,  and  ob- 
tained a  credit  in  the  name  of  John  B. 
Goodrich  &  Co.  for  goods  to  the  amount  of 
661.  6s.  6d.  for  which  they  executed  their 
bond  in  1803 ;  but  Baird  alleged  that  he  sold 
the  goods  on  the  credit  of  the  plaintiff  and 
the  said  Anderson,  as  he  was  informed  bj 
Joel  Clark,  of  Prince  Edward  County,  that 
they  were  concerned  with  the  said  G^ood- 
rich.  A  suit  was  afterwards  bronght  at 
law,  against  Goodrich,  I«ee,  and  Anderson, 
as  late  partners  in  trade,  under  the  firm  of 
J.  B.  Goodrich  &  Co.  and,  as  Lree  alleged, 
he  made  no  defence,  because  Anderson  as- 
sured him  the  matter  should  be  adjusted; 
but  it  was  not,  and  an  execution  was  levied 
upon  Lee's  property;  and  in  order  to  keep 
it,  he  gave  a  forthcoming  bond,  and  then 
filed    his  bill  in    this  Court  for  relief 

454  under    *these     circumstances;      and 
thereupon  an  injunction  was  awarded. 

and   now    the   cause  came  on  to  be  finally 
heard. 

By  the  Chancellor.  Goodrich  and  Ander- 
son have  not  answered,  and  James  H.  Baird 
relies  principally  upon  these  two  points: 
1.  That  the  dissolution  of  the  partnership 
of  Goodrich,  Lee  and  Co.  in  1801,  was  not 
known ;  and,  2.  That  the  plaintiff  might 
have   defended    himself  at  law.     As  to  the 


*See  monographic  note  on  "Husband  and  Wife" 
appended  to  Cleland  v.  Watson.  10  Qratt.  Utt. 


oame  of  John  B.  Goodrich  &  Co.  iq  which 
the  plaintiff  had  no  concern :  and  t^is  too, 
after  the  dissolution  in  May,  1801. 

As  to  the  second  point ;  it  is    not   denied 
but  that  the  plaintiff  was  misled  by  Ander- 
son, and  therefore  did   not  defend  himself 
at  law:  and,  I  confess,  it  is  a  very  doubtful 
point,  whether,  on   account  of    Anderson's 
misconduct,  a  legal  advantage  obtained  by 
Baird  at  law,  should  be  taken  away:  and,  I 
am  inclined  to  think  that  it  should   not,  if 
the  plaintiff   had,  in    any  manner,  contrib- 
uted to  mislead  Baird,  or  to  place  his  claim 
in    a   worse  situation ;  but  he  has  not.     In 
this  case    he    is   faultless.     He  comes  into 
Court  with   clean    hands ;  and  if  Baird  and 
Anderson    have    not    combined  to    oppress 
him,  he  has  done  nothing   to   injure  either 
of  them,  as  Baird  has  his  judgment  against 
Goodrich  and  Anderson,  who  are  his  proper 
debtors,  and  now  occupies  the  same  ground 
he  did  before  he  sued  the  plaintiff.     This  is 
not  )ike  the  case   of   Chisholm  against  An- 
thony, (a)     In  that    case   Chisholm  availed 
himself   of    all   the  delays  of  the  law,  and 
when    he  could  no  longer  thwart  Anthony, 
he  then  came  here  for  relief,  which  was  de- 
nied,   as    he    applied    with  unclean  hands; 
and  as  the  real  debtor  might   in  that    time 
have    become    insolvent.     Nor    is  this  like 
the    case   of   Nicholson    and   Heth  against 
Hancocke  and  GoUiat;  as   in  that  case  the 
plaintiffs  were  the   real  debtors,  and  might 
have  controlled  the  advice  which  kept 
455      them  from  making   their  *defence   at 
law,    and   therefore  they  should  have 
done  it.     But,   in    this  case,    the    plaintiff 
never    was   the    debtor  of  Baird,  and  most 
clearly  was  deceived  by  Anderson,  on  whom 
the  plaintiff    relied    to    pay  the  debt,  and 
therefore  he  expected  to  hear  no  more  of  it, 
and    so    went    undefended.     Nay,    it  was  a 
circumstance    which,    as  he  relied  upon  it, 
he  could  not  control,  until   it  was  too  late: 
and,  therefore,  his  case  forms  an  exception 
to  the  general  rule,  and  the  injunction  must 
t>e  made  perpetual  as  to  I/ee,  at  the  costs  of 
Goodrich     and    Anderson,    against    whom 
Baird  may  still  proceed  at  law,  unless  they 
can  shew  cause   against  it  at  the  term  after 
they    shall  be  served   with    a    copy    of   the 
decree.  

Saunders  v.  Marshall  etal. 

September.  1809.    • 

-f.  Bond*— Assiirnnefit- Diligence  of   A^slflrnee.*— The 

asBig^nee  of  a  bond  or  note  is  not  bound  to  sue  the 
maker,  if  Le  be  notoriously  insolvent,  before  he 
can  resort  to  the  assignor. 
a.  Equitable  Relief— Judffmeiit  at  L4iw.— if  a  party 
prosecate  bis  action  at  law,  and  there  be  a  de- 
cision of  an  inferior  Court  against  him.  from 
-which  he  takes  an  appeal,  but  does  not  prosecute 
it,  be  cannot  come  into  equity  for  relief,  on  the 
same  subject  matter. 


(a)  2  Hen.  &  Munf.  p.  13. 

*Bond«— Asslflrnment- DHI^nce    Required     of     At- 

siflrnce.- On  this  question,  the  principal  case  is  cited 
in  foot-note  to  Mackie  v.  Davis.  2  Wash.  210;  foot-note 
to  Lee  V.  Love,  1  Call  497;  foot-note  to  Terrell  v. 
Dick.  I  Call  646;  Thompson  v.  Govan,  9  Gratt.  099. 
See  monographic  note  on  "Bonds"  appended  to 
"Ward  V.  Chum,  18  Gratt  801 ;  monographic  note  on 
"AHHigTjTueois"  flPpeTided  to  Eagt^dale  r.  lla^>'.  0 
<3'ratL  400. 


as  merchants  and  partners,  made  their  note 
for  4441.  138.  6d.  payable  to  Gibson  &  Jef- 
ferson, who  assigned  it  without  recourse  on 
them  to  Samuel  H.  Saunders,  who,  in  Sep- 
tember, 1803,  assigned  it  to  Robert  H. 
Saunders,  and  agreed  to  guaranty  the  same, 
if  the  makers  should  prove  insufficient.  In 
the  mean  time,  to  wit,  in  August,  1802,  the 
makers  of  the  note  conveyed  to  certain 
trustees,  all  their  estate,  real  and  personal, 
both  in  law  and  equity,  for  the  benefit  of 
their  subscribing  creditors:  and,  there  be- 
ing no  prospect  of  getting  any  thing  out 
of  the  makers  of  the  note  by  a  suit  at  law, 
the  plaintiff  brought  his  action  against  his 
assignor,  in  the  County  Court  of  Henrico ; 
and  upon  the  trial  of  the  same,  the  defend- 
ant, in  that  Court,  moved  the  Court  to  in- 
struct the  Jury,  that  the  plaintiff  was  bound 
to  bring  an  action  against  the  makers  of 
the  note  before  he  sued  the  defendant,  al- 
though   the    plaintiff    proved,    beyond    all 

doubt,  chat  they  were  insolvent:  yet 
456      the    Court    gave  the    instruction,  *to 

which  there  was  an  exception,  and  a 
verdict  and  judgment  was  rendered  for  the 
defendant,  from  which  the  plaintiff  prayed 
an  appeal;  but  (without  prosecuting  the 
same)  filed  his  bill  in  this  Court,  to  be  let 
into  the  trust  fund  in  the  hands  of  the  trus- 
tees, for  whatever  could  be  obtained  from 
them,  and  to  compel  the  assignor  to  pay 
the  balance,  notwitlistanding  the  judgment 
at  law  in  his  favour.  To  this  bill  he  de- 
murred, because  of  that  judgment,  on  which 
he  relied  as  a  bar;  there  was  a  joinder  in 
demurrer,  and  the  question  submitted  to 
the  Court  was  as  to  the  effect  of  the  de- 
murrer. 

By  the  Chancellor.  The  plaintiff  had  his 
election,  in  the  first  instance,  to  commence 
his  action  at  law,  or  to  come  into  equitv  for 
his  proportion  of  the  surplus  of  the  trust 
fund ;  and,  if  he  had  preferred  the  latter, 
no  objection  could  have  been  made  to  the 
jurisdiction  of  the  Court;  but,  as  he  pre- 
ferred the  former,  he  is  bound  by  its  con- 
sequences; and  this  makes  it  necessary  to 
inquire,  1.  Whether  he  was  bound,  under 
the  peculiar  circumstances  of  this  case,  to 
sue  the  makers  of  the  note  at  law  before . 
he  could  sue  the  assignor ;  2.  If  he  was  not, 
whether  he  should  not  then  have  prosecuted 
his  appeal ;  and,  3.  If  he  was,  whether  he 
might  still  come  into  equity,  notwithstand- 
ing the  judgment.  As  to  the  first  question, 
it  IS  true  that  ever  since  the  case  of  Mackies 
against  Davis,  2  Wash.  219,  the  general 
rule  of  law  has  been  understood  to  be,  that 
the  maker  of  an  assigned  bond  must  be 
sued  before  the  assignor.  And  so  with  re- 
spect to  notes  ever  since  the  case  of  Lee 
against  L/Ove  &.  Co.  1  Call,  499:  but  I  un- 
derstand this  only  as  a  general  rule,  grow- 
ing out  of  the  nature  of  the  transaction, 
that  the  assignee  of  a  note  or  bond,  takes 
it  upon  this  implied  condition,  that  he  will 
look  to  the  maker  in  the  first  instance,  in 
the  same  manner  as  the  promisee  or  obligee 
,  would  have   donc>  and,  there  fore »  the  ge^- 
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eral  rule  does  not  require  that  the  as- 

457  signee  should  do  more  than  a  ^diligent 
promisee  or  obligee  might  be  expected 

to  do :  and  hence,  if  the  maker  of  a  note  or 
bond  be  so  notoriously  insolvent,  that  a 
diligent  promisee  or  obligee  would  not  prob- 
ably bring  a  suit  against  him,  why  should 
the  assignee?  Surely  he  should  not,  as  it 
would  be  to  the  injury  of  the  assignor,  by 
subjecting  him  to  the  costs  occasioned 
thereby ;  and  might  be  very  injurious  to 
the  assignee,  if  the  assignor  in  the  mean 
time  should  become  insolvent:  so  that  I 
hold  it  to  be  the  law,  that  as  the  object  of 
the  suit  by  the  assignee  against  the  maker 
of  a  note  or  bond,  is  to  ascertain  his  ability 
to  pay  the  money ;  that  if  his  inability  can 
be  ascertained,  to  every  reasonable  cer- 
tainty, by  any  other  means,  there  is  no 
necessity  of  a  suit  against  him,  »nd  recourse 
may  be  had,  in  the  first  instance,  under 
such  circumstances,  to  the  assignor.  As 
in  this  case:  the  plaintiff  proved,  by  a  deed 
regularly  recorded,  in  November,  1802,  that 
Austin  and  Anderson  had  made  a  convey- 
ance of  all  their  property,  for  the  benefit  of 
their  subscribing  creditors:  and  he  also 
proved,  that  neither  he  nor  the  defendant 
had  subscribed ;  that  Austin  and  Anderson 
had  not  paid  one  single  instalment;  that 
the  whole  of  their  property  would  not  pay 
6s.  8d.  in  the  pound  of  their  debts  to  the 
subscribing  creditors ;  that  Austin  had  not 
been  in  any  employment  by  which  he  could 
have  made  any  thing  to  pay  new  subscrib- 
ing creditors;  and  that  Anderson  was  noto- 
riously insolvent,  and  in  the  Penitentiary 
of  Philadelphia:  yet  the  County  Court  said, 
that  this  proof  of  the  inability  of  the 
makers  of  the  note  was  not  sufficient,  and 
that  nothing  less  than  a  judgment  against 
them,  and  an  execution  returned  nulla  bono 
would  do;  but  in  this  that  Court  certainly 
erred,  and  the  question  was  very  correctly 
saved  by  a  bill  of  exceptions,  upon  which 
the  Superior  Court  of  Law  must  decide,  and 
there  can  be  no  doubt  as  to  what  that  deci- 
sion will  be;  for  the  Court  where  the  law  is 
settled  in  the  last  resort  is  not  understood 
to  have  said,  that  nothing  less  than  an  ex- 
ecution returned    nulla    bona    will  do 

458  to  prove  *the  inability  of  the  maker, 
but  that  that  is  sufficient;  still  leav- 
ing every  case  to  stand  upon  its  own  cir- 
cumstances: and,  lam  clearly  of  opinion, 
that  the  circumstances  in  this  case,  furnish 
as  unequivocal  proof  of  the  insufficiency  of 
the  makers  to  pay,  as  the  return  of  an  ex- 
ecution nulla  bona  would  do ;  for,  at  no  pe- 
riod since  the  assignment  in  September, 
1803,  could  an  execution  of  any  kind  against 
the  makers,  have  produced  any  thing ;  and, 
on  that  account,  the  assignor  should  be  held 
to  his  guaranty  of  the  note.  And,  there- 
fore, as  to  the  second  point,  upon  the  au- 
thority of  Terrell  against  Dick,  1  Call,  546, 
the  plaintiff  should  have  prosecuted  his  ap- 
peal at  law,  and  upon  that  ground,  should 
not  have  brought  the  present  bill.  And  as 
to  the  third  point,  from  what  has  been 
said,  there  is  no  necessity  to  decide  it;  but, 
as  it  was  discussed  by  counsel,  and  I  have 
examined  the  subject,  it  may  save  time 
hereafter,  to  settle  it  now.  The  law  is, 
that  by  matter  of  record  all  parties  are  es- 
topped, so  that  a  man  shall   not  be  allowed 


to  make  an  averment  contrary  to  a  record: 
and,  if  a  deed  be  enrolled  of  record,  the 
party  is  estopped  to  say  that  it  is  not  his 
deed,  or  that  it  was  not  acknowledged  by 
him ;  but  when  the  truth  is  apparent  on 
the  record,  the  adverse  party  shall  not  be 
estopped  to  take  advantage  thereof,  for  he 
cannot  be  estopped  to  allege  the  truth  when 
it  appears  of  record.  So  that  where  the 
record  is  general,  and  does  not  disclose  the 
ground  of  decision,  the  bar  created  thereby 
is  as  general ;  but  where  the  record  leads  to 
the  grounds  of  decision,  it  is  no  farther  a 
bar,  than  as  to  that  ground ;  for  that  is  all 
that  has  been  decided,  and  so  far,  and  no 
farther,  it  is  a  bar ;  as  for  example :  if  the 
law  was,  as  decided  by  the  County  Court, 
that  in  no  case  could  the  assignor  be  sued, 
without  a  suit  first  against  the  maker,  and 
a  return  upon  a  fieri  facias  of  nulla  bona, 
this  decision  would  be  a  bar  to  another  ac- 
tion against  the  assignor,  before  a  sait 
against  the  makers ;  but  it  would  be  no  bar 
to  a  suit  against   them,    nor  afterwards  to 

a  suit  against  the  assignor:  and, 
459      therefore,  if  the   plaintiff's    remedy 

was  not  at  law,  his  bill  might  be  en- 
tertained in  equity,  notwithstanding  the 
judgment. 

The  bill  would  have  been   dismisaed,  bnt 
the  parties  agreed. 


Pollard  et  al.  v.  Underwood  et  al. 

September,  J809. 

Bauity  Practice— Issue  Directed  to  Ascertain  Dowo- 
Interest— A  Jury  directed  to  ascertain  what  pro- 
portion the  valae  of  a  dower  estate  bore  to  that  in 
remainder:  (wbere  the  land  had  been  sold  under 
a  decree  to  foreclose  a  mortcrasre:)  and  tbe  sam 
found  by  the  Jury  decreed  to  tbe  tenant  in  dower. 

•  In  this  case  it  appeared,  that  Nathaniel 
West  Dandridge  had  mortgaged  618  acres  of 
land,  whereon,  he  lived,  in  which  his 
widow,  the  wife  of  Underwood,  had  a  life 
estate,  and  William  Dandridge  the  remain- 
der in  fee ;  and  that  the  same  was  sold  un- 
der a  decree  of  the  Federal  Court,  to  satisfy 
the  mortgage,  for  401  dollars  and  91  cents, 
on  the  14th  September,  1802,  and  purchased 
in  by  the  said  Underwood :  and  the  princi- 
pal question  was,  as  to  the  proportion  of 
the  401  dollars  and  91  cents,  which  William 
Dandridge  should  account  for. 

By  the  Chancellor.  Whatever  proportion 
William  Dandridge*8  remainder  bore  to 
Mrs.  Underwood's  lite  estate,  on  the  day  of 
sale,  he  should  account  for ;  to  ascertain 
which,  a  Jury  will  be  directed  to  value  the 
land  on  that  day,  as  well  as  her  life  estate 
in  the  same.  -  And  so  it  was  ordered  and 
decreed  accordingly. 
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*Haydon  v.  Goode  et  al. 

September.  1800 


I.  Estate  of  Decedent- Simple  Contract  Credlt«irs— 5<ib- 
roffation  to  Riirhts  of  Bond  Creditors.*— A  simple* 
contract  creditor  shall  receive  out  of  the  real 
assets  descended  to  the  heirs  at  law  as  much  as 
has  been  paid  to  bond  creditors  out  of  the  per- 
sonal assets. 


*Bstateol  Decedent— Marsballnir  Assets.— A  creditor 

havinfir  the  choice  of  two  funds,  ouffht  to  exercise 
his.  rlerht  of  election  In  such  a  manner  as  not  xo 
Injure  other  creditors,  who  can  resort  to  one  only 
of  those  funds:  but  if  he.  in  the  exercise  of  bis 
leffal  riflThts,  exhausts  that  to  which  alone  other 


sets— Injunction.^— An  injunciion  in  favour  of  an 
executor  or  admioistraior  on  tbe  ffround  of  a 
deficiency  of  assets,  should  not  be  perpetual:  but 
only  until  assets  shall  come  to  his  hands  to  satisfy 
the  judffment.  or  any  part  thereof;  reservlnff  to 
the  creditor  liberty  to  shew  such  assets  by  a  scire 
facias  at  law. 

The  plaintiff  was  both  heir  and  adminis- 
trator of  the  same  intestate,  and,  in  the 
latter  character,  brought  his  bill  to  be  re- 
lieved against  several  judgments  at  law. 
The  case  was  upon  a  former  hearing  re- 
ferred to  one  of  the  Commissioners  of  the 
Court,  and  he  reported  that  the  plaintiff 
had,  out  of  the  personal  assets,  paid  some 
of  the  bond  creditors,  and  was  in  possession 
of  real  assets  to  a  much  greater  amount. 
Among  the  debts  which  bound  the  heir,  the 
Commissioner  included  some  Clerk's  fees 
and  taxes:  and  now  the  cause  came  on  to 
be  heard,  and  these  questions  were  sub- 
mitted by  the  counsel : 

1.  Is  the  plaintiff  entitled  to  relief  with- 
out doing  justice  in    both   characters?  and, 

2.  Is  the  heir  bound  for  Clerk's  fees  and 
taxes? 

By  the  Chancellor.  As  to  the  first  ques- 
tion, it  is  a  well  settled  principle,  that  sim- 
ple contract  creditors  shall  receive  out  of 
the  real  assets,  as  much  as  has  been  paid 
to  bond  creditors  out  of  the  personal  assets ; 
and,  as  the  plaintiff  is  asking  equity,  he 
must  do  it ;  and  upon  this  maxim,  he  shall 
not  be  relieved  as  the  administrator  of  the 
intestate,  until,  as  heir,  he  shall  also  do 
what  is  right,  without  turning  the  defend- 
ants round  to  either  a  cross-bill  or  another 
suit.  Upon  payment,  therefore,  of  so  much 
to  the  defendants,  (as  simple  contract  cred- 
itors,)  as  was  paid  to  the  bond  creditors 
out  of  the  personal  assets,  the  injunction, 
as  to  the  balance  of  the  defendant  Burtis's 
Judgment,  may  be  continued  until  assets 
shall  come  to  the  hands  of  the  plaintiff, 
sufficient  to  pay  the  same,  or  any  part 
thereof,  which  the  said  Burtis  may  be  at 
liberty  to  shew,  at  any  time  hereafter,  by  a 
scire  facias  at  law  for  that  purpose.  (Vide 
Netherland  et  al.  against  Ronald's  Admin- 
istrator. The  Court  of  Appeals  in  that 
case  said,  that  there  was  error  in 
461  *^the  decree  of  this  Court,  as  pro- 
nounced by  the  former  Chancellor,  in 
awarding  a  perpetual  injunction  to  the 
Judgment  which  was  enjoined,  instead  of 
permitting  the  appellant  to  proceed  thereon, 
tipon  future  assets,  if  any  accrued  beyond 
the    balance  then   in  hand.     MS.    Co.  Ap. ) 


creditors  can  resort,  equity  will  place  them  in  his 
situation,  so  far  as  he  has  applied  their  funds  to  his 
claim.  And  in  the  application  of  this  principle, 
simple  contract  creditors  will  be  substituted  to  the 
riiirhts  of  specialty  creditors.  Alston  v.  Munford.  I 
Fed.  Cas.  582,  citinsr  Haydon  v.  Ooode,  4  Hen.  tft  .1/.  460. 

See  monofirraphic  note  on  "Marshalinir  Assets" 
appended  to  Carrlnffton  v.  Didier.  8  Gratt.  280; 
mono^aphic  note  on  "Subroaration"  appended  to 
Janney  v.  Stephens.  2  Pat  &  H.  11. 

tBxectttora  and  AdmlnLstrators.— See  monoffraphic 
note  on  "Executors  and  Administrators"  appended 
to  Rosser  v.  Depriest,  6  Gratt.  (J. 

^Injunctions.— See  monomraphic  note  on  "Injunc- 
tions" appended  to  Clay  tor  v*  Anthony,  l&Oratt  518. 


and  he  was  allowed  to  be  first  paid  on  that 
account.  

Ronald  v.  Bentley  et  al.  and  Harmer  v.  Key. 

September.  1809. 

Sheriffs— Failure  to  Execute  Process  of  Court-Lln- 
blllty.»-A  Sheriff  is  liable  to  the  action  of  the 
party  at  common  law,  for  not  executlnfir  and 
returninsT  the  process  of  this  Court. 

But  quaere,  whether  he  is  liable  to  attachment? 

In  these  cases,  on  motion  of  the  plaintiffs 
respectively,  by  counsel,  for  a  rule  in  the 
former  case,  on  the  deputy-sheriff  of  Pow- 
hatan County,  and  in  the  latter  case  on 
the  deputy-sheriff  of  Albemarle  County,  to 
shew  cause,  at  the  next  term,  why  they 
should  not  be  severally  attached  for  not  ex- 
ecuting and  returning,  in  due  time,  the 
process  of  this  Court,  which  had  been  de- 
livered to  them  for  that  purpose. 

The  Chancellor  said,  that  he  would  make 
the  rule,  that  the  power  of  the  Court  might 
be  inquired  into ;  but  that  he  should  not  now 
decide,  whether  the  plaintiffs  would  be  en- 
titled to  an  attachment  in  case  no  cause 
should  be  shewn;  but  that  it  was  very 
clear,  the  sheriffs  were  liable  to  the  action 
of  the  plaintiffs  at  common  law,  and  al- 
though there  were  many  cases  in  which 
sheriffs  might  be  attached;  yet,  whether 
these  were  of  that  description  would  be  left 
open  to  investigation. 

The  rule  was  made  returnable  to  the  next 
term.  

462  *Wcbb  V.  Barbour. 

Two  Cases. 

September,  1809. 
Chancery  — Mandamns  to  County  Court.t  -  Quaere, 
whether  a  mandamus  lies  from  this  Court  to  a 
County  Court,  compelllnar  the  Justices  to  hear  and 
determine  a  cause,  where  there  appears  to  have 
been  unreasonable  delay? 

The  plaintiff,  by  counsel,  moved  for  a 
rule  upon  the  Justices  of  the  County  Court 
of  Orange,  where  the  causes  were  depend- 
ing, to  shew  cause,  at  the  next  term,  why 
a  mandamus  should  not  go  commanding 
them  to  hear  and  decide  upon  the  rights  of 
the  parties  therein ;  alleging  that  the  said 
County  Court  had  refused  to  do  so,  and  that 
their  refusal  had  been  so  often  repeated, 
that  it  amounted  to  a  denial  of  justice. 

The  Chancellor  said,  that  the  motion  in- 
volved in  its  consequences  many  weighty 
considerations:  that  he  was  not  ready  to 
say,  admitting  the  facts,  that  the  Court 
would  exercise  such  a  power.  But,  from 
the  circumstances  stated  and  proved,  he 
would  make  the  rule,  that,  upon  the  return 
of  it,  the  subject  might  come  fairly  before 
the  Court.  He  hoped,  however,  that  the 
County  Court  was  not  less  disposed  than 
himself,  to  discharge,  as  speedily  as  possi- 
ble, in  the  order  of  their  docket,  the  public 


•See  monographic  note  on  "Sheriffs  and  Consta- 
bles" appended  to  Goode  v.  Gait,  Gilm.  162.  ^   . 

tSee  monomraphic  note  on  "Mandamus"  app^J^^ca 
to  Dawson  y.  ThruHton,  2  Hen.  &  M- 188- 
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trust  confided  to  their  hands;  for,  cer- 
tainly, said  he,  nothing  could  contribute 
more  to  the  honor  and  justice  of  the  coun- 
try, than  a  speedy  determination  of  contro- 
versies, at  law  or  in  equity. 

And  so  the  rule  was  made   returnable    to 
the  hrst  day  of  the  next  term. 


463 


*Markt  v.  Morris. 

September.  1800. 


I.  Usufy— To    What   Relief    Borrower   Entltied.^-In 

cases  of  usury,  tbe  borrower  fllinff  bis  bill  in 
equity  is  entitled  to  relief,  not  airainst  the  con- 
tract entirely,  but  to  the  amount  of  all  but  the 
principal  money,  the  lender  beln?  entitled  to 
receive  his  principal,  without  any  interest 

a.  Same— Usurious  Securities— Security  for  PrlncliMl. 
—In  such  cases,  thouffh  relief  be  elven  airainst 
the  interest,  the  usurious  assurances  remain  as  a 
security  for  the  principal:  and  the  Court  will 
direct  them  to  be  enforced  to  that  extent,  if  It  be 
not  paid  by  a  given  day. 

3.  Bnffllsh  Decisions— How  Regarded.— Eng-lish  de- 
cisions are  regarded  by  this  Court,  for  the  sake  of 
information  merely,  but  not  as  authority. 

The  bill  in  this  case  was  brought  to  be 
relieved  against  a  usurious  contract,  cov- 
ered by  two  deeds  of  trust,  which  the  trus 
tee  was  about  to  carry  into  effect  by  making 
a  sale  of  the  property  thereby  conveyed; 
praying  a  discovery  of  the  usury,  and  for 
an  injunction  to  stop  the  sale,  which  was 
awarded. 

The  usury  was  not  admitted  by  the  an- 
swer, nor  was  it  positively  denied:  but, 
from  the  terms  of  the  answer,  and  the  tes- 
timony in  the  cause,  the  usury,  beyond  all 
doubt,  was  made  to  appear.  This  cause 
was  twice  argued,  with  very  great  ability 
by  all  the  counsel,  and  the  principal  ques 
tion  submitted  to  the  Court,  was,  whether 
the  plaintiff  should  be  relieved  against  the 
contract  entirely,  or  against  all  but  the 
principal  money. 

By  the  Chancellor.  I  have  devoted  much 
time  to  this  case;  and,  I  confess,  that  when 
a  motion  was  formerly  made  to  dissolve  the 
injunction,  I  thought  differently  from  what  I 
do  now ;  but  surely  I  was  under  an  erroneous 
impression,  and  I  now  take  much  pleasure 
in  receding  from  it.  It  is  not  my  habit  to 
take  up  much  time  in  Court  in  delivering 
my  opinions,  as  I  deem  time  of  more  im- 
portance than  words  to  the  suitors :  other- 
wise, upon  this  subject,  I  could  write  a 
volume;  and,  while  I  have  not  less  respect 
for  English  Judges  and  English  opinions, 
than  other  gentlemen ;  yet  I  have  too  much 
regard  for  myself,  and  the  national  char- 
acter of  my  country,  to  rely  upon  English 
books,  farther  than  for  information  merely, 
but  not  as  authority :  it  was  the  common 
law  we  adopted,  and  not  English  decisions; 
and  we  should  take  the  standard  of  that 
law,  namely,  that  we  would  live  honestly, 
should  hurt  nobody,  and  should  render  to 
every  one  his  due,  for  our  judicial  guide. 
By  this  standard  then,  let  this  cause  be  ad- 
justed; to  do  which,  we  must  under- 
464  stand  what  was  the  former  *rule, 
upon  coming  into  equity,  in  a  case 
like  the  present.     Before  the    third  section 


«Usury— Measure  of  Relief.— See  the  principal  case 
cited  in  Marks  v.  Morris.  2  Munf.  407;  foot-note  to 
Turpin  V.  Povall.  8  Leigh  ©3;  foot-note  to  Thornton  v. 
Gordon.  2  Rob.  719;  foot-note  to  Bell  v.  Calhoun.  8 
Oratt  22:  Davis  v.  Demmlng.  12  W.  Va.  ^8.  276. 
See  monographic  note  on  "Usury"  appended  to 
Coffman  v.  Miller.  26  Qratt.  608. 


of  our  present  act  against  usury  (a)  was  in- 
troduced into  our  laws,  the  rule  with  respect 
to  relief  in  equity  against  a  usurious  coo- 
tract  was  this;  that  if  the  borrower  brought 
a  bill  in  chancery  against  the  lender,  to 
compel  him  to  discover  the  usury,  he  might 
demur,  because  it  subjected  him  to  a  pen- 
alty ;  and  no  one,  upon  principles  of  natural 
and  universal  justice,  could  be  compelled  to 
subject  himself.  In  order,  therefore,  to 
compel  a  discovery  of  the  usury,  the  bor- 
rower had  to  waive  the  penalty,  and  to  offer 
payment  of  the  principal  money,  with  legal 
interest,  and  then  the  lender  was  compelled 
to  answer  and  make  the  discovery,  upon 
which  relief  was  a  forded  against  the  illegal 
interest,  upon  this  maxim,  that  he  who 
seeks  equity,  must  do  it.  But  the  third 
section  in  our  act  declares,  that  a  borrower 
may  exhibit  his  bill  in  equity  against  the 
lender,  and  compel  him  to  discover,  on 
oath,  all  the  circumstances  in  relation  to 
that  transaction,  and  if,  thereupon,  it  shall 
appear,  that  more  than  lawful  interest  was 
reserved,  he  shall  be  obliged  to  accept  his 
principal  money,  without  any  interest  or 
other  consideration,  and  pay  costs;  but 
shall  be  discharged  of  all  other  penalties  of 
that  act.  The  difference  then  between  the 
former  and  the  present  rule,  is  this ;  that, 
by  the  former,  relief  in  equity  could  be 
only  obtained  upon  doing  complete  justice, 
by  paying  the  principal  money  and  legal 
interest;  but  by  the  latter,  it  may  be  ob- 
tained upon  payment  of  the  principal  money 
without  interest.  But  I  understand  the 
counsel  for  the  defendant  to  contend,  that 
he  is  entitled  to  the  full  benefit  of  the 
former  rule,  unless  the  case  falls  expressly 
within  the  latter,  as  the  discovery  of  the 
usury  was  not  made  by  his  answer,  but 
proved  upon  him.  But,  as  well  the  former,, 
as  the  present  rule,  was  predicated  upon 
the  ground,  that  there  was  no  relief  at  law: 
and  surely  it  never  was  intended  to  preclude 
a  borrower  from  relief  in  equity,  if,  from 
circumstances    which    he  could  not  control, 

he  was  prevented  from  making  his 
465      defence    at    law:    and  then  ^whether 

upon  the  latter,  or  the  former  ground, 
if  relief  in  equity  should  be  asked,  the  rule 
in  both  cases  should  be  the  same ;  for  I  ap- 
prehend that  the  legislature  did  not  mean 
to  place  the  lender  who  should  not  make 
the  discovery,  in  a  better  situation  than 
the  one  who  should  make  it.  For  example, 
a  bill  for  relief  is  filed;  the  defendant,  the 
lender,  in  his  answer,  admits  the  allega- 
tions of  the  bill  to  be  true ;  then  he  shall 
be  obliged  to  accept  his  principal  money, 
without  any  interest,  pay  costs,  and  be  dis- 
charged of  all  other  penalties  imposed  by 
the  act.  But,  if  he  had  evaded  the  truth, 
tliough  the  usury  should  be  proved  upon 
him,  he  should,  as  I  understand  the  counsel,, 
be  entitled  to  his  principal  money  and  legal 
interest,  agreeably  to  the  former  rule;  it 
not  being  a  case  expressly  within  the  latter, 
as  prescribed  by  the  third  section  of  the 
act.  But  this  cannot  be  a  fair  exposition 
of  the  legislative  will,  as  it  would  be  an 
inducement  to  every  lender,  to  withhold  a 
fair  disclosure  of  facts:  upon  this  calcnla- 
tion,  **if  they  are  disclosed,  I  lose  all  my 
interest,    but    if    they    are    not    disclosed, 

(a)  I  Rev.  Code.  p.  87. 
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though  thej  may  be  proved,  I  shall  get 
lawful  interest;  and,  if  they  are  not 
proved,  I  get  my  lawful  and  unlawful 
gain:"  but  when  the  lender  is,  in  either 
case,  to  lose  all  his  interest,  whether  upon 
his  discovery  of  the  usury,  or  upon  the 
plaintiff's  proof,  there  is  no  inducement 
held  out  to  him,  to  withhold  the  truth. 

One  word  upon  the  main  pillar  of  Mr. 
Hay's  argument,  ^'that  the  plaintiff  was 
operated  upon  by  the  effect  of  the  deeds  of 
trust,  and,  having  had  no  day  in  a  Court 
of  Law,  was  compelled  to  come  into  this 
Court,  for  he  could  go  no  where  else." 
This  is  true,  and,  under  the  operation  of 
these  deeds,  the  plaintiff  was  placed  pre- 
cisely in  the  situation  of  a  man  against 
whom  there  is  a  judgment  at  law,  upon  a 
usurious  bond,  because  he  and  his  witnesses 
were  all  sick,  and  could  not  attend  the  trial, 
and  therefore  a  judgment  was  rendered 
against  him.  Now  this  man  must  pay  the 
usury,  in  the  judgment,  unless  he  can 
466  be  relieved  in  equity;  end  *there  is 
no  doubt  about  it.  And  so  with  re- 
spect to  the  present  plaintiff ;  his  property 
was  to  have  passed  off  under  the  hammer  of 
the  cryer,  but  for  the  interposing  hand  of 
this  Court.  He  is  then  the  applicant  here 
for  relief,  to  which  he  is  most  clearly  en- 
titled ;  but  the  question  is,  as  to  the  extent 
of  that  relief.  The  answer  is,  that  he 
must  do  justice,  so  far  as  the  law  will  au- 
thorize it,  in  order  to  obtain  it ;  and  there- 
fore he  must  pay  the  principal  money 
without  any  interest;  and  the  defendant 
must  be  deprived  of  all  gain  by  the  con- 
tract, which  was  corrupted  by  the  usury, 
pay  costs,  and  stand  discharged  from  all 
other  penalties  of  the  act. 

The  decree  may  be  to  this  effect: 

That  if  the  plaintiff  shall  pay  to  the  de- 
fendant so  much  of  2,500  dollars,  being  the 
principal  money,  without  interest,  as  shall 
remain  after  deducting  all  costs,  and  129 
dollars,  (acknowledged  to  have  been  re- 
ceived,) on  or  before  the  first  of  October 
next,  the  injunction  may  be  made  perpetual, 
and  the  deeds  of  trust,  and  a  note  for  95 
dollars,  in  the  bill  mentioned,  are  to  be 
delivered  up  to  be  cancelled,  and  the  de- 
fendant to  be  discharged  of  all  other  pen- 
alties imposed  by  the  act.  But  if  such 
payment  be  not  made,  then  the  injunction 
for  so  much  of  the  principal,  as  shall  re- 
main as  aforesaid,  shall  stand  dissolved  as 
an  act  of  this  day,  and  the  deeds  remain  as  a 
security  for  the  same,  and  Charles  Copland, 
Bsq.  may  be  appointed  a  Commissioner  to 
proceed  agreeably  to  the  terms  of  the  deeds, 
to  raise  the  amount  thereof,  and  to  report 
the  proceedings  to  the  Court  in  order  to  a 
final  decree. 

To  this  decree,  Mr,  Hay  objected,  and  re- 
ferred the  Court  to  many  precedents  in  the 
Knglish  books. 

Curia  advisare  vult. 

On  the  next  day. 

By  the  Chancellor.  The  principle  in  this 
case  is  settled.  Marks  is  relieved  against 
the  hardship  of  the  contract,  and 
467  *Morris  is  to  take  his  principal  money 
without  interest,  pay  costs,  and  be 
discharged  of  all  other  penalties  imposed 
by  the  act. 

The  question  now  is,  as  to   the    form    of 


the  decree,  about  which  there  would  be  no 
difficulty,  if  Marks's  counsel  had  not  inti- 
mated a  disposition  to  get  out  of  Court,  in 
order  to  occupy  his  legal  stand  again ;  to 
prevent  which,  when  the  Court  said,  the 
deeds  in  the  bill  mentioned  might  stand  as 
a  security  for  the  principal  money,  it  was 
objected  as  a  solecism,  that  deeds  void  by 
law  should  be  set  up  in  equity ;  and  in  sup  • 
port  of  this  objection,  the  Court  has  been 
referred  to  Vernon,  Precedents  in  Chan- 
cery, Atkyns,  Brown,  and  Fonblanque. 
Let  these  books  be  examined  in  their 
chtonological  order :  and  first, 

1  Vern.  467,  Bell  v.  Price.  The  bill  in 
that  case  was  filed  to  be  relieved  against 
several  securities  for  goods  sold  at  five  for 
one,  and  the  Court  is  reported  to  have  said, 
that  the  plaintiff's  security  should  be  ueliv- 
ered  up,  on  payment  of  what  was  really  and 
bona  fide  paid  to  him. 

2.  The  Precedents  in  Chancery,  80,  Smith 
V.  Soader.  The  bill  in  that  case  was  to  be 
relieved  against  a  recognisance  for  a  much 
larger  sum  than  had  been  advanced ;  and 
the  Master  of  the  Rolls  decreed  a  perpetual 
injunction,  upon  the  payment  of  the  prin- 
cipal money  and  interest,  and  the  Chancel- 
lor affirmed  the  decree. 

3.  3  Atkyns,  287,  Lawley  v.  Hooper. 
And,  although  the  Chancellor,  in  that  case, 
thought  the  transaction  a  shift  to  avoid  the 
statutes  of  usury,  yet,  he  said,  there  was 
no  necessity  to  determine  that  point,  and 
decreed  relief  on  certain  terms  specified  in 
the  decree,  upon  the  ground  that  the  agree- 
ment, though  for  an  absolute  sale,  was  such 
as  a  Court  of  JBkiuity  should  not  suffer :  and 
by  the  decree  it  was  provided,  that  if  the 
terms  were  refused,  the  bill  should  be  dis- 
missed. 

4.  1  Bro.  398,  Lowther  v.  The  Countess 
Dowager  of  Andover  et  al. ;  where   the  bill 

was  filed  for  a  specific  performance 
468      *of   certain    articles,    and   the  Court 

said,  that,  if  upon  a  tender  of  a  suffi- 
cient conveyance,  the  money  was  not  paid, 
the  plaintiff's  bill  should  be  dismissed. 

5.  4  Bro.  439,  Mason  v.  Gardenier ;  where 
the  question  was,  whether  a  bill,  for  the 
discovery  of  the  usury,  without  stating  that 
the  plaintiff  was  ready  to  pay  principal  and 
interest  upon  demurrer,  was  good,  and  could 
be  entertained :  and  the  Chancellor  said  it 
was  not. 

6.  1  Fonb. ;  where  it  is  laid  down,  that 
the  court  will  attend  to  the  claims  of  equal 
justice,  and  will  never  interfere,  unless  the 
plaintiff  will  consent  to  do  that  which  is 
right.  I  understand  that  the  object  of  the 
plaintiff's  counsel  in  referring  the  Court  to 
those  cases,  was  to  prove  that,  where  relief 
is  afforded  upon  terms,  the  party,  who  ob- 
tains it,  is  at  liberty  to  accept  of  the  terms 
or  not;  and  this  is  admitted,  so  far  as  the 
relief  goes,  and  no  farther:  then  how  far 
does  the  relief  go  in  this  case?  To  all  but 
the  principal  money:  and  the  Court  will 
not  compel  the  plaintiff  to  accept  of  its  re- 
lief;  for,  if  he  pleases,  he  may  pay  the 
usury;  but  the  Court  will  put  it  in  his 
power  not  to  do  it ;  and  this  is  all  the  Court 
can  do  as  to  the  relief:  but  the  question  is 
as  to  the  principal  money?  Shall  Marks 
have  the  aid  of  the  Court,  and   not  Morris? 
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Shall  the  Court  not  aid    Morris   in  getting^ 
from  Marks  that  which    he   may  withhold? 
Or,  shall  the  Court  suffer  Marks   to  go  out 
protected  against  the  usury,    and   put  Mor- 
ris to    his  action  at  law    for  the  principal? 
Would    this  be    right,  while  both    are  here, 
and,  according    to   Fonblanque,  entitled  to 
equal  justice?    I  think  not.     In  the  cases  to 
which  I  have  been  referred,  there   was   no 
necessity  for  the  Court  to  go   farther    than 
it   did :  because,    the   agreements    were  all 
good  at  law,  and   the  defendants  in  equity 
were  to  be  benefited,    if    the    plaintiffs   re- 
fused the  terms   on    which    they    were    re- 
lieved; and    therefore  the    defendants    did 
not  object;  for  it  was  their   interest   to    be 
at  law;  **but,"  says  Morris,    '^this  is    not 
my  case :  a  Court  of  I^aw   will    not   do   for 
me;    you    have   said  my  deeds  are  tainted 
with  usury,  and  that,    if   Marks  will 
469      pay    me  2,500  ^dollars,  my  securities 
shall  be  cancelled ;  but  if  he  will  not, 
how  am  I  to  get  that  sum?    Must  I  sue  him? 
If  I   do,  he  pleads  the  usury,  and  proves  it 
upon  me,  by  your  decree:  so  that,  although 
law  and  equity  says,  I  am  to  have  my  prin- 
cipal   money,  without   interest,    pay    cost, 
and  be  discharged  of  all  other  penalties ;  yet 
equity  will  not  help  me,    while   it   relieves 
Marks!*'     It    is    this  view  which  Morris  is 
made    to  take  of  his  own  case,  that  makes 
it  the  duty  of  the  Court  to  provide  for  him, 
as  well  as  for  Marks:  for  surely,   it  will  be 
a  solecism,  to  say  that  the  contract  is  so  far 
legal    and    equitable,    that    the    principal 
money  shall  be    paid,    but    the   deeds,    by 
which    such   principal  is  secured,  shall  not 
be  set  up  in  equity,    to  secure  the  payment 
of  that  principal  which  the  act  compels  the 
lender    to   take:  I    think  they  may;  and  so 
said  the  English  Chancellor   in   the  case  of 
Scott  V.  Nesbitt.     It  is  true,  that   that  was 
the  case  of  a  judgment,    which,    the  Chan- 
cellor said,  could   only    be   displaced    upon 
doing    what    was  right,  and  that  the  judg- 
ment should    stand    as  a    security    for    the 
money  actually    paid    with    legal  interest; 
and  all  Mr.  Hay's  arguments  went  to  prove, 
in  this  very  case,    that   Marks   occupied    a 
ground   on  which,  at  law,  there  was  no  re- 
lief.    Between  Marks  then,  and  a  judgment 
debtor,    no  difference  is  discerned ;  and,  if 
the    principle    laid  down,  by  the  judge,  in 
Scott  against  Nesbitt,    was  correct  with  re- 
spect   to  a  judgment,  it  must  be  equally  so 
with  respect  to  the  deeds  in  this  case ;  and, 
more    especially,  as  it  may  prevent  another 
contest,  which  this  Court  should  not  be  the 
means     of     producing,     while     it      holds 
in    its    own    hands    the     means     of     pre- 
venting it.     But  it  is  said,    the   Chancellor 
in    Scott    against     Nesbitt     did    not     un- 
derstand the  case :  how  this   was  I   do    not 
know ;  but,  if  he   did  not,  he  guessed  well, 
for    he   struck  upon  the  only  principle  that 
secured   equal   justice  to  the  parties,  while 
he  relieved  against  the  hardships  of  the  case 
at  the  same  time.     But,  if  he  had  not  done 
it,    I   would :  my   predecessor  did  it  in  Hill 
and    Hook ;  and  I    shall    do    it    in  the  case 

before  me. 
470         *I  am  perfectly   satisfied    with    the 
frame  of  the  decree   delivered    out  on 
yesterday,  conformably  to  which  the   clerk 
may  draw  it  up  and  have  it  entered. 


Atderson  v.  Biggars  and  Others. 

September  Term,  1809. 

I.  CoarU    of    Law    and    Bqaity— JarUOIcttoa.*— The 

proper  line  of  demarcation  between  the  jurisdic- 
tions of  courts  of  law.  and  equity. 
a.  Detinue  for  Slaves— Rl^rht  to  Oo  Into  Eqntty  for  la- 
crease  and  Profits.— If  the  plaintiff  obtain  a  judg- 
ment in  detinue  for  slaves,  and  their  profits  to  tbe 
rendition  of  the  Judgment,  he  cannot  come  into 
eQulty  for  the  profits,  which  afterwards  accrued 
pending  an  appeal:  nor  to  recover  their  Increai^e 
not  included  in  such  judfirment;  nor  to  compel  the 
delivery  of  them  by  purchasers  from  the  defend- 
ant 

The  plainti£F  in  an  action  of  detinue,  re- 
covered of  the  defendant  Big^gars,  seven 
negroes  by  name,  and  -501.  damages  and 
costs;  from  which  there  was  an  appeal, 
which  went  to  the  Court  of  Appeals,  where 
the  judgment  of  the  Court  below  was 
affirmed:  to  enforce  which  the  plaintiff  is- 
sued a  distringas  ca.  sa.  directed  to  the 
sheriff  of  Prince  Edward  County. 

Biggars,  to  avoid  the  delivery  of  the 
negroes,  while  the  deputy -sheriff  held  the 
process,  sold  them  to  the  other  defendants 
(except  the  deputy -sheriff),  who  purchased, 
knowing  the  circumstances ;  and  the  dep- 
uty-sheriff, in  satisfaction  of  the  process 
aforesaid,  received  the  prices  of  the  negroes, 
as  fixed  by  the  verdict  of  the  Jury  as  well 
as  the  damages  and  costs. 

And  this  bill  was  brought  to  set  aside  the 
sales,  and  to  recover  the  negroes,  and  their 
hires  since  the  verdict  at  &w;  as  also  an- 
other negro  who  was  born  in  the  mean  time, 
as  also  the  money  received  by  the  deputj- 
sheriff  for  the  damages  and  costs. 

The  defendants  by  plea,  objected  to  the 
jurisdiction  of  the  Court. 

By  the'  Chancellor.  If  the  law  affords  an 
adequate  remedy  in  this  case,  the  applica- 
tion to  this  Court  is  improper;  but  if  the 
law  does  not,  this  is,  then,  the  proper 
Court. 

The  counsel  differed  upon  this  subject 
But  I  will  not  indulge  a  belief,  that  the 
geographical  situation  of  counsel  can  have 
any  influence  upon  their  judgments,  with 
respect  to  the  jurisdiction  of  either 
471  Court;  but,  be  this  as  it  may,  »thc 
Court  must  act  upon  principle:  and 
here  let  me  premise,  that  a  Court  of  Chan- 
cery should,  to  be  really  useful  to  the  peo- 
ple, confine  itself  to  those  cases  where  a 
party  is  without  remedy,  or  relief,  at  law, 
unless,  from  circumstances,  (which,  if  true, 
could  not  be  controlled, )  he  was  unable  to 
make  his  defence  at  law :  because  it  is  ob- 
vious to  my  mind,  and  must  be  to  all  those 
who  know  any  thing  about  the  mode  of 
proof,  and  of  trial,  in  the  two  Courts,  that 
the  difference  is  greatly  in  favour  of  a  com- 
mon law  trial;  for  there,  justice  can 
scarcely  ever  fail:  because,  the  parties,  the 
witnesses,  the  Jury,  and  a  disinterested 
Court  are,  or  may  be,  looking  at  each  other, 
at  the  same.time ;  and  the  smallest  devia- 
tion in  a  witness,  can  be  detected,  in  a 
cross-examination  upon  the  spot:  nay,  to 
see  a  witness,  is  often  of  more  importance, 
than   to  hear   him ;  for  his  looks  sometimes 


^Equity— Jurisdiction— Relief.— The  principal  case  is 
cited  in  foot-note  to  Barrett  v.  Floyd,  8  Call.  531 ; 
footnote  to  Terrell  v.  Dick.  1  Call  M«:  Goddln  r. 
Bland.  87  Va.  709. 18  S.  E.  Rep.  146:  West  v.  Logwood. 
6  Munf.  499,  604:  Pierpont  ▼.  Powlc,  19  Fed.  Cas.  «55 
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rise,  it  was  apnn  those  principles:  but  the 
power  of  the  Court  resting  g^enerally  in 
the  hands  of  an  individual,  the  Court  has 
gradually  been  encroaching  upon  the  com- 
mon law  Courts,  until,  it  would  really  seem, 
that  it  now  claims  jurisdiction,  in  common, 
with  those  Courts,  in  all  cases  whatsoever : 
such  is  the  effect  of  power  in  the  hands  of 
an  individual.  But  the  true  course  for  a 
Chancellor  is  never  to  interpose,  if  the  mat- 
ter can  be  adjusted  at  law :  and  the  best 
interest  of  the  people  requires,  that  this 
rule  should  be  adhered  to:  and  more  es- 
pecially in  a  republic  like  ours,  where,  if 
the  science  of  free  government  is  not  better 
understood,  in  theory,  that  in  other  coun- 
tries, it  is  in  practice;  and  of  this,  we 
proudly  boast:  and  the  fathers  of  their 
country  have  recorded  in  the  sacred  declara- 
tion ot  our  rights,  ^^that,  in  controversies 
respecting  property,  and  in  suits  between 
man  and  man,  the  ancient  trial  by  Jury,  is 
preferable  to  any  other,  and  ought  to  be 
held  sacred.'*  All  must  agree,  that 
472  *it  is  one  of  the  first  duties  of  the 
magistrate  to  do  this  part  in  the  pres- 
ervation of  this  grand  feature,  in  our  sub- 
lime constitution.  And,  therefore,  as  we 
all  know,  that  our  County  Courts,  gener- 
ally speaking,  are  composed  of  the  most 
respectable  citizens  among  us,  and  our  Su- 
perior Courts  of  Law  filed  with  gentlemen 
not  less  distinguished  for  their  morals,  than 
f<>r  their  talents ;  that,  if  parties  will  attend 
to  their  rights,  in  those  Courts,  and  should 
not,  from  any  material  circumstance,  be 
able  to  obtain  justice,  on  the  first  trial,  an- 
other may  be  had,  before  the  same  tribunal ; 
there  must,  after  this,  be  but  little  pretence 
for  coming  into  equity;  but,  if  in  those 
Courts,  the  parties  will  not  attend  to  their 
rights,  they  ma3'  by  their  own  negligence, 
close  the  door  of  equity  against  themselves 
for  ever :  and  so  I  understand  the  Court  of 
Appeals,  in  the  case  of  Terrell  against 
Dick,  1  Call,  546,  and  in  Turpin  against 
Thomas,  2  Hen.  &,  Munf.  139. 

These  cases  deserve  attention :  they  ap- 
pear to  me,  to  reinstate,  upon  correct  prin- 
ciples, the  original  line  between  the  Courts 
of  Common  law  and  Chancery,  which,  if 
not  blotted  out,  was  much  impaired  by  the 
decision  in  Barret  v.  Floyd,  in  the  year 
1790,  3  Call,  531,  and  all  that  class  of  cases 
which  followed  upon  like  principles,  but 
which  I  now  consider  as  overruled  by  the 
principles  laid  down  in  the  cases  before 
cited,  of  Terrell  v.  Dick,  and  Turpin  v. 
Thomas,  which  I  shall  take  for   my   guide. 

It  may  be  a  great  self-denial  for  some 
men  to  refuse  themselves  the  exercise  of  a 
power,  of  which  they  have  so  many  exam- 
ples; but  my  mind  is  differently  organ- 
ized :  and  my  impressions  are,  that  every 
public  character  should  pursue  the  dictates 
of  his  own  deliberate  judgment,  adhering 
to  the  constitution,  and  conforming  to  the 
laws,  and  acting  for  the  best  interest  of  the 
country,   at  all  times,. without  being  under 
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pellate  Courts,  with  like  success,  issued  his 
execution,  which  was  thwarted  by  the  de- 
fendants ;  but  this  should  not  subject  them 
to  a  suit  in  this  Court :  because  it  was,  and 
still  is,  perfectly  in  the  power  of  the  plain- 
tiff to  obtain  a  due  execution  of  the  com- 
mon law  process,  necessary  to  enforce  his 
judgment,  without  the  aid  of  this  Court: 
for  there  can  be  no  doubt,  but  that  the 
Court  of  I/aw  would,  as  it  still  will,  see  to 
the  due  execution  of  its  own  process,  and 
not  suffer  it  to  be  abused.  The  plaintiff 
then  might  have  asked  leave,  as  he  still 
may,  to  quash  the  writ  of  distringas  only ; 
and  he  might,  as  he  still  may,  either  by  a 
rule  of  Court,  or  by  a  scire  facias  at  law, 
obtain  an  order  for  the  identical  negroes  in 
the  hands  of  the  purchasers,  without  going 
through  all  the  tedious  forms  of  the  law 
again.  And,  as  to  their  hires  since  the 
verdict  at  law,  in  the  County  Court,  I  shall 
only  say,  that  if  the  plaintiff  is  entitled  to 
any  thing  on  that  account,  an  action  at  law 
is  the  proper  remedy:  and  so  with  respect 
to  the  negro  born  since  the  judgment. 

I  shall  not  say  any  thing  as  to  the  dam- 
ages and  costs,  as  the  amount  thereof  is 
acknowledged  by  the  plaintiff  to  have  been 
received. 

It  is  also  unnecessary  to  say  how  far,  to 
avoid  circuity  of  action  at  law,  a  party 
might  be  justified  in  applying  here:  since 
it  would  have  been  much  cheaper  for  these 
parties  to  have  had  two  suits  at  law  in  their 
own  neighbourhood,  than  one  here:  upon 
the  whole,  it  appears  to  me  that  the  plain- 
tiff's remedy  at  law  was  too  free  from  any 
difficulty  to  have  made  it  necessary  for  him 
to  come  into  equity. 

But,  one  word  as  to  the  mode  of  excepting 
to  the  jurisdiction  of  the  Court:  it  should 
have  been  by  demurrer,  and  not  by  plea. 

The  distinction  is  this;  that  where  the 
objection  to  the  jurisdiction  of  the  Court 
appears  on  the  face  of  the  bill  itself,  the 
proper  mode  of  defence  is  by  demurrer ;  but 
where  it  does  not,  the  objection  should  be 
made  by  plea :  but  this  is  mere  form,  and 
makes  no  difference,  since  the 
474  *objection  might  have  been  taken  at 
the  bar;  as  it  may  in  all  cases  where 
it  would  be  proper  by  demurrer:  and  so  it 
has  been  ruled  on  several  occasions  in  this 
Court  since  my  time,  and  lately  confirmed 
in  the  Court  of  Appeals,  in  the  case  of  Pol- 
lard V.  Patterson's  Administrators,  3  Hen. 
&  Munf.  67. 

Bill  dismissed. 


Wingfietcf  v.  Crenshaw. 

September  Term.  1809. 

Nuisances*— When  Equity  Will  Interpose.— A  Court  of 
Equity  ousrbt  not  to  Interpose  In  tbe  case  of  a  nui- 
sance, except  wbere  tbe  law  would  not  afford  an 
immediate  nor  an  adequate  remedy  untirirrepa- 
rable  injury  mig-bt  be  done. 


♦The  principal  case  is  cited  in  Powell  v.  Bentley.  34 
W.  Va.  808,  13  S.  E.  Rep.  1086.  See  monoflrrapbic  note 
on  "Nuisances." 
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The  defendant  was  the  owner  of  a  grist 
mill  on  Southanna  river  in  Hanover 
County,  and  the  plaintiff  applied  to  the 
Court  of  that  County  in  1803,  for  leave  to 
build  a  mill  on  the  same  river,  above  the 
defendant's;  and  the  defendant  applied  for 
leave  to  raise  his  dam ;  and  while  their  ap- 
plications were  depending,  the  defendant 
raised  his  dam  two  feet,  to  the  prejudice 
of  the  plaintiff,  who  filed  this  bill,  in  which 
he  stated,  that  the  water  was  thrown  back 
upon  his  plantation,  which  affected  the 
health  of  his  family,  and  covered  his  mill- 
seat  fourteen  inches,  which  was  done  to 
prevent  him  from  building  a  mill;  and 
prayed  for  the  abatement  of  the  nuisance, 
and  for  an  injunction  to  prevent  the  de- 
fendant, in  the  mean  time,  from  the  use  of 
the  water.  The  Court  at  first  denied  the 
motion ;  but  afterwards  made  a  rule  upon 
the  defendant,  to  shew  cause  against  grant- 
ing the  injunction. 

By  the  Chancellor.  It  is  agreed  upon 
both  hands,  that  the  plaintiff  has  a  suit  at 
law  against  the  defendant  about  this  very 
matter;  and  I  am  very  clearly  of  opinion, 
from  every  thing  which  I  have  seen,  that 
these  parties  are  before  the  proper  tribu- 
nal :  for  although  this  Court  might  inter- 
fere, in  the  case  of  a  nuisance  where  there 
is  a  flagrant  violation  of  private  right,  at- 
tended with  public  injury,  when  the  law 
would  neither  afford  an  immediate  nor  an 
adequate  remedy  until  irreparable  injury 
might  be  done,  yet  this  is  not  one  of  those 
cases.  For  this  reason,  the  rule  must  be 
discharged.  

475        ♦Anderson  v.  Anderson  ct  at. 

September  Term,  1800. 

Eqaltable  Fund— Rl^ht  of  Creditor  Who  to  Admitted  to 
Prove  Claim  before  Commissioners.— A  creditor  ad- 
mitted a  party  plaintiff  for  the  purpose  of  obtain- 
inff  a  proportion  of  an  equitable  fund,  may,  on 
fllinff  bis  bill,  at  once  prove  bis  claim  before  a 
Commissioner,  (to  wbom  the  subject  generally 
bas  been  referred,)  witbout  waiting  until  tbe 
cause,  as  to  bim,  sball  bave  been  set  for  bearing* 
in  tbe  usual  course  of  tbe  Ck)urt. 

In  this  case,  the  only  question  made  at 
the  bar  was,  whether  a  creditor  could  be 
allowed  to  prove  his  debt,  before  the  Com- 
missioner, upon  filing  his  bill  for  that  pur- 
pose, and  before  the  cause,  as  to  him,  was 
set  for  hearing,  in  the  regular  course  of  the 
Court,  as  to  other  suits. 

By  the  Chancellor.  The  creditors  of 
Richard  Anderson  are  entitled  to  the  pro- 
ceeds of  his  estate,  in  the  hands  of  the 
Commissioners,  who  made  sale  of  the  same, 
under  a  former  decree  of  this  Court,  since 
which  several  creditors  have  been  admitted 
as  plaintiffs,  upon  filing  their  bills,  and 
agreeing  to  contribute  to  the  expenses  of 
the  suit:  they  are  all  equally  interested  in 
having  a  speedy  report  from  the  Commis- 
sioner, attended  with  as  little  expense  as 
possible;  and,  as  there  can  be  no  doubt 
but  that  in  a  scufQe  among  creditors  about 
funds,  they  will  sufficiently  guard  the  in- 
terests of  each  other,  I  conceive  that  this 
case  forms  an  exception  to  every  other 
class  of  cases,  and  that  a  creditor,  under 
such  circumstances,  may  at  once  go  before 
the  Commissioner,  and  have  his  claim 
stated,  subject  to  exceptions,  as  in  other 
cases. 


Rose  V.   King. 

September  Term.  1809. 

Special  Demurrer*—  Ameodmeott  —  Costs.t  —  After 
special  demurrer  to  a  biH,  tbe  plaintiff  may  bave 
leave  to  amend,  on  payment  of  costs. 

To  the  bill  in  this  case  there  was  a 
special  demurrer,  which  the  Court  inclined 
to  consider  as  sufficient,  and  the  plaintiff 
moved  for  leave  to  amend  his  bill  in  order 
to  remove  the  objection,  to  which  the 
Chancellor  said  there  could  be  no  objec- 
tion, upon  paying  of  costs;  and  so  it  was 
ordered  accordingly. 
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*John8ton  v.  Bower  et  al.{ 

September  Term,  1800. 


Equity  Practice.— Practice,  wbere  tbe  plaintiff  is 
proceeding  in  tbis  Court,  and  on  tbe  equity  side 
of  a  County  Court,  for  tbe  same  cause  of  action. 

Botts  moved,  in  this  case,  for  a  rule 
upon  the  plaintiff  to  show  cause  why  a  suit 
brought  by  the  plaintiff  on  the  Chancery 
side  of  the  County  Court  of  Prince  William 
against  the  defendants,  for  the  same  cause 
of  action,  should  not  be  dismissed  in  that 
Court,  if  the  plaintiff  preferred  prosecuting 
his  suit  in  this  Court,  and  so  vice  versa. 

By  the  Chancellor.  The  rnle  may  be 
made  in  order  to  settle  the  practice. 


Anonymous. 

September  Term.  I8W. 

BUI  Taken  for  Confessed— When  Pinal  Decree  Hay  Be 
Obtained.  I— On  a  bill  taken  as  confessed,  tbe  plsdn- 
tiff  cannot  obtain  a  final  decree,  witbout  filing 
bis  documents,  and  proving  bis  case. 

In  several  causes,  during  the  present 
term,  where  the  bills  had  been  taken  as 
confessed,  final  decrees  were  moved  for, 
without  proof  in  some  of  the  causes,  and 
without  the  documents  referred  to  by  the 
bills  in  some  others :  and  whether,  under 
such  circumstances,  decrees  could  be  en- 
tered, was  the  question  of  which  the  Conrt 
took  time  to  consider;  and  now. 

By  the  Chancellor.  At  law,  if  a  defend- 
ant makes  default,  in  any  action  of  debt, 
founded  upon  a  bond,  single  bill,  promis- 
sory note,  or  other  writing,  signed  by  him- 
self, for  the  payment  of  money  or  tobacco, 
judgment  may  be  entered  thereupon  for  the 
same  with  interest;  but  if  the  t>ond,  bill, 
note,  or  other  writing  be  not  filed,  no  judg- 
ment can  be  entered ;  and  so  in  equity,  if  a 
suit  be  brought  to  foreclose  a  mortgage, 
and  the  bill  be  taken  as  confessed,  a  decree 
may  be  entered  accordingly;  but  if  the 
deed  of  mortgage,  referred  to  by  the  bill, 
is  not  filed,  no  decree  can  be  entered. 
Again,  at  law,  an  action  on  the  case  for 
money  had  and  received  is  brought,  and 
a    judgment    by    default,    and    a    writ   of 


*Demurrers.— See  monoffrapbic  note  on  "Demur- 
rers" appended  to  Com.  v.  Jackson.  2  Va.  Cas.  501. 

tAmended  Bills.  — See  monocrrapbic  noU  on 
"Amended  Bills'*  appended  to  Helton  y.  Apperaon. 
26  Gratt.  207. 

tCosts.— See  monofirrapbic  noU  on  "Costs"  ap- 
pended to  Jones  V.  Tatum.  19  Qratt  720. 

SSee  Kame  case  on  paire  487. 

jiBill  Pro  Coniesso— Final  Decree.— For  tbe  proposi- 
tion tbat,  upon  a  bill  taken  as  confesaed,  tbe  plaiatiff 
cannot  obtain  a  final  decree  witbout  filing  bis  docu- 
ments, and  provinsr  bis  case,  tbe  principal  case  is 
cited  in  Campbell  v.  Lyncb.  6  W.  Va.  »:  Terry  r. 
Fontaine.  88  Va.  468,  8  S.  £.  Rep.  748. 
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•inquiry  awarded,  directing  a  Jury  to 
ascertain  the  damages,  upon  the  exe- 
cution thereof,  the  plaintiff  cannot  recover 
more  than  what  he  can  prove,  and,  if  he  is 
without  proof,  he  shall  not  have  a  verdict 
for  more  than  a  cent.  And  so  in  equity,  if 
a  suit  be  brought  for  the  settlement  of  ac- 
counts which  could  not  be  done  at  law,  and 
the  defendant  makes  default,  yet  the  plain- 
tiff shall  not  have  a  decree  without  proof ; 
and  for  that  purpose,  the  legislature  hath 
provided,  that  **the  plaintiff  may  have  a 
general  commission  to  take  depositions,  or 
he  may  move  the  Court  to  bring  the  defend- 
ant in  to  answer  interrogatories,  at  his 
election,  and  proceed  on  to  a  hearing;'*  so 
that  the  fair  construction  of  a  judgment  by 
default  at  law,  or  bill  in  equity,  taken  as 
confessed,  is,  that  the  plaintiff,  in  either 
Court,  can  recover  no  more  than  he  can  en- 
title himself  to  by  proof,  to  be  obtained  ac- 
cording to  the  course  of  the  Court,  which 
imposes  no  hardship  upon  him,  as  in  either 
Court,  in  case  of  an  issue,  he  would  have  to 
prove  his  claim ;  and  the  judgment  by  de- 
fault at  law,  or  the  bill,  as  confessed  in 
equity,  only  fixes  the  period,  beyond  which 
the  plaintiff  shall  not  be  delayed  in  obtain- 
ing his  proof,  and  proceeding  ^*on  to  a 
hearing." 

The  motion  for  decrees,  under  such  cir- 
cumstances, were  denied,  and  the  bar  re- 
quested to  take  notice  that  the  practice,  in 
this  respect,  was  now  settled. 


Winston  v.  Campbell. 
Campbell  v.  Winston. 

February  Term,  1810. 

Infonts*— Answert— Amendment.^— An  answer,  filed 
by  an  infant,  may  be  amended,  on  motion, 
when  be  attains  his  asre. 

One  of  the  defendants,  against  whom 
there  had  been  an  interlocutory  decree  dur- 
ing his  minority,  was  allowed,  upon  com- 
ing^ of  full  age,  to  amend  his  answer  upon 
motion.  

478  *Cutting  et  ux.  v.  Carter. 

February  Term,  1810. 
Equity  Practice— Order  for  Account— When  Mede.§ 

This  case  was  sent  to  the  Chancellor  in 
the  last  vacation,  for  an  order  for  an  ac- 
count, while  the  cause  stood  at  rules. 

By  the  Chancellor.  An  order  for  an  ac- 
count is  not  to  be  made  as  of  course,  and 
should  not  be  directed,  but  upon  a  hearing, 
unless  the  parties  consent.  The  application 
was     therefore     premature;  but    where    it 


*lnfentj.— See  monoerapbic  note  on  "Infants'* 
appended  to  Caperton  v.  Grearory,  11  Gratt.  505. 

^Answers.— See  monoffrapblc  note  on  "Answers  in 
Equity  Pleading"  appended  to  Tate  v.  Vance,  27 
Gratt.  571. 

^Amendment.— See  monoflrraphic  note  on  "Amend- 
ments" appended  to  Snead  v.  Coleman,  7  Gratt.  800. 

SBqulty  Practice— Order  of  Reference— When  Proper. 
—In  Bassett  y.  Cunning-bam,  7  Leigb  410,  it  is  said,  by 
Tucker.  P.,  that,  if  tbe  cause  sbould  bave  been 
considered  upon  the  answer,  then  there  was  no 
proof,  nor  indeed  any  allegation  in  the  bill,  which 
justified  a  reference  of  the  account  Reg-ularly  a 
reference  cannot  be  directed  until  the  hearing-, 
without  consent  Clarke  v.  Tinsley.  4  Rand.  860;  Cut- 
ting V.  Carter,  4  Hen.  <fc  M.  478.  Nor  then,  unless  the 
plaintiff  shows  himself,  by  the  proofs  entitled  to  an 
account  The  principal  case  is  also  cited  in  Patter- 
son V.  Martin.  88  W.  Va.  497,  10  S.  E.  Rep.  819,  to  the 
same  point,  but  held  to  have  no  bearing-  upon  the 
case  under  consideration. 


would  be  proper,  as  for  instance,  in  all 
cases  where  the  cause  is  ready  for  a  deci- 
sion, which  cannot  be  had  without  an  ac- 
count, it  should  not  be  directed  in  vacation* 
without  notice  to  the  adverse  party  or  his 
counsel.  

Bast  V.  Bass. 

February  Term.  1810. 

I.  Bill  of  Discovery— When  Proper.*— A  bill  for  dis- 
covery lies  only  in  cases  where  the  plaintiff's 
right  cannot  be  established  without  the  discovery 
sought  for.  It  does  not  He,  therefore,  to  dis- 
cover the  dame  of  a  negro  child,  whose  mother  is 
known,  nor  the  profits  of  slaves,  of  which  a  Jury 
are  the  best  judges. 

a.  Detinuet— Por  en  Infant  Negro— Description.— An 
action  of  detinue  may  be  maintained  for  an  infant 
negro  child  of  such  a  mother,  without  any  other 
description. 

Tbe  bill  in  this  case  was  filed  to  recover 
some  negroes,  to  the  recovery  of  which  at 
law,  there  was  no  other  objection  than  the 
want  of  a  name  to  a  child,  and  the  profits 
of  Doll  the  mother ;  of  all  which  the  bill 
sought  a  discovery.  The  jurisdiction  of 
the  Court  was  objected  to  by  the  answer, 
and  that  was  the  only  question  argued  and 
submitted. 

By  the  Chancellor.  That  an  action  of 
detinue  might  be  maintained  at  law,  for 
Doll  and  her  infant  child,  I  have  no  doubt, 
as  this  would  be  as  good  a  description  of 
the  latter  as  the  name  would  be  of  the 
former;  and,  therefore,  the  judgment  might 
be  speciiicallY  executed :  so  that  the  want  of 
a  name  to  the  child  was  no  ground  for  com- 
ing into  equity :  and  as  to  the  profits,  a 
jury  are  always  the  best  judges  of  the  an- 
nual worth  of  negroes:  so  that  this 
479  affords  no  ground.  *The  rule  is  this, 
that  wherever  a  party's  right  depends 
upon  a  discovery,  a  Court  of  Equity  has 
jurisdiction :  but  wherever  a  discovery  is 
sought  for,  without  which  it  is  apparent 
upon  the  bill  itself  that  the  plaintiff  may 
proceed  at  law,  it  shall  not  entitle  him  to 
relief  in  equity,  though  there  be  no  de- 
murrer. But  wherever  a  discovery  is 
sought,  which  from  the  face  of  the  bill 
gives  to  the  Court  of  Equity  jurisdiction, 
there  it  will  be  sustained,  unless  it  be  taken 
away  by  a  plea.  Now  it  is  clear  to  my 
mind,  that  the  discovery  sought  by  .the 
present  bill,  was  for  no  other  purpose  than 


*BIII  of  Discovery— When  It  Lies.— In  Grafton  v. 
Reed ,  ee  W.  Va.  440,  it  is  said :  "It  is  well  established 
that,  if  the  bill  on  its  face  shows  that  the  specific 
account  can  be  fairly  determined  in  a  court  of  law, 
and  that  no  discovery  is  necessary  to  the  relief 
sought,  the  simple  fact  that  the  bill  contains  vague 
and  general  statements  of  complications  of  the 
accounts  between  the  parties  without  giving  speci- 
fic facts  to  show  that  such  complications  exist  in 
the  particular  accounts  to  be  adjusted,  or  a  state- 
ment that  the  remedy  at  law  is  inadequate,  or  that 
some  discovery  is  required  from  the  defendant, 
will  not  support  the  jurisdiction  of  a  court  of 
equity.  In  such  cases  such  statements  will  be  con- 
sidered merely  as  colorable  and  employed  as  pre- 
texts for  foisting  a  jurisdiction  upon  equity  courts 
which  does  not  pertain  to  them,  and  they  will  be 
disregarded  and  jurisdiction  declined,  l  Story's 
Eq.  Jur.,  sec.  458  a;  Lafever  v.  Blllmyer.  5  W.  Va. 
8iMl:  Base  v.  Bass.  4  Hen.  <&  M.  478." 

Also  on  the  question  of  discovery  the  principal 
case  is  cited  in  Hale  v.  Clarkson,  83  Qratt.  47;  Yates 
V.  Stuart,  80  W  Va.  120,  19  S.  £.  Rep.  424.  See  mono- 
graphic note  on  "Bills  of  Discovery"  appended  to 
Lyons  V.  Miller,  6  OratL  427. 

tDetlnne.— The  principal  case  is  reported  in  Elam 
V.  Bass.  4  Munf.  801.  See  monographic  note  on  "Det- 
inue and  Replevin"  appended  to  Hunt  v.  Martin,  8 
Gratt  878. 
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to  attempt  to  give  jurisdiction  to  this 
Court,  and  that  without  such  discovery,  the 
plaintiff's  remedy  was  clear  at  law. 

Bill  dismissed,  without  prejudice,  with 
costs.  

Verdier  v.  Hume  and  Hume. 

February  Term,  1810. 

Equity  Practice— Verdict  OMelned  on  Teetlnony  of 
One  Witness  Who  Is  Contradicted.— A  verdict  ob- 
tained at  law,  on  tbe  testimony  of  a  slnfrle  wit- 
ness, whose  answer  (when  he  is  broasrht  into 
«quity  on  the  irroand  of  his  belnff  a  partner)  is 
clearly  contradicted,  should  be  set  aside,  and  a 
new  trial  directed. 

There  was  an  injunction  in  this  case,  as 
to  351.  17s.  part  of  a  judgment  at  law 
against  the  plaintiff,  in  favour  of  one  of 
the  defendants,  which  the  bill  alleged  was 
won  at  gaming,  and  that  the  judgment 
was  obtained  upon  the  testimony  of  the 
other  defendant,  who,  it  was  alleged,  was  a 
partner  of  the  plaintiff  at  law,  of  which 
a  discovery  was  sought.  The  answer  denied 
the  partnership,  or  that  any  monev  was 
won  at  gaming.  The  proof  was  clear  that 
a  part  of  the  351.  ITs.  was  for  money  won, 
and  that  the  defendant,  on  whose  testimony 
the  verdict  was  found,  proved  the  whole  de- 
mand :  and  now  a  motion  was  made  to  dis- 
solve the    injunction. 

By  the  Chancellor.  The  verdict  in  this 
case  stands  upon  the  testimony  of  a  wit- 
ness who  proved  the  demand,  and  who  has 
denied  in  his  answer,  that  any  part  thereof 
was  for  gaming,  notwithstanding  the 
480  proof  to  the  contrary  and  his  *knowl- 
edge  of  the  fact:  a  verdict  therefore 
under  such  circumstances  ought  not  to  be 
relied  upon,  and  a  new  trial  was  ordered. 


Minor  v.  Jones. 

February  Term,  18ia 

Process  to  Revive  Action— Prom  What  Time  Allowed 
to  PreiMre  for  Trial  —A  party  on  whom  process  to 
revive  is  served,  is  allowed  one  term  from  the 
return  day  of  such  process,  to  prepare  for  trial. 

In  this  case  it  was  stated  and  admitted, 
the  process  to  revive  had  been  executed,  but 
not  returned ;  and  the  question  was,  whether 
the  party,  on  whom  the  process  had  been 
served,  should  have  one  term  to  prepare 
himself  for  trial,  from  the  return  day,  or 
from  the  time  when  the  order  of  revival 
might  be  made. 

By  the  Chancellor.     Prom  the  return  day. 


Vaughan  et  ux.  v.  Wilson's  Executor. 

February  Term,  1810. 

I.  Revival  of  Suit— Scire  Padas-When  Sufficient*— 

A  bill  of  revivor  is  unnecessary,  where  a  mere 
revival  of  the  suit  is  souffht,  a  scire  facias  belng- 
sufflclent 
a.  Same— Same— Objection  to— How  Made.~ObJection8 
to  a  scire  facias  to  revive  a  suit  cannot  be  made 
on  motion:  it  should  be  by  plea,  or  demurrer,  or 
if,  at  the  hearinff,  the  party  do  not  entitle  him- 
self to  revive,  the  suit  may  be  dismissed. 

Upon  the  death  of  the  plaintiffs  and  the 
executor  of  the  defendant,  a  sci.  fa.  was  is- 
sued in  the  name  of   the    administrator   of 


•Revival  of  5ults-Scire  Facias.— In  Reid  v.  Stuart, 
20  W.  Va.  891,  it  is  said:  "Before  the  passasre  of  any 
statute  law  when  a  sole  plaintiff  died  intestate  his 
representative,  his  administrator  and  heirs,  as  the 
case  misrht  be.  or  both  If  each  were  interested,  had 
a  riffht  by  a  bill  of  revivor  to  revive  a  cause  in 


the  wife,  as  she  survived  her  husband, 
against  the  administrator  of  the  executor 
of  the  defendant;  to  which  it  was  objected, 
upon  motion,  that  the  sci.  fa.  should  be 
dismissed,  for  the  want  of  a  bill. 

By  the  Chancellor.  The  sci.  fa.  is  given 
by  an  act  of  the  assembly,  and  a  bill  is 
not  necessary,  where  nothing  but  the  mere 
revival  is  sought.  But  the  defendant  may 
plead  or  demur  to  the  sci.  fa.  as  he  might, 
before  the  act,  to  a  bill  of  revivor ;  and  so 
at  the  hearing,  if  the  party  do  not  entitle 
himself  to  revive,  the  suit  may  be  dis- 
missed. 

But  to  take  up  the  subject  out  of  order, 
and  to  dismiss  the  sci.  fa.  on  motion,  for 
the  want  of  a  bill,  would  be  premature,  if 
not  improper. 

Motion  denied. 


481 


*Beal  V.  Qibson. 


February  Term,  18ia 

I.  Inlunctlonst— "Until  Answer**-Neccaslty  for  MotloB 
to  Dissolve.— Where  an  injunction  is  awarded  "un- 
til the  comlnff  in  of  the  answer,*'  it  is  of  course,  at 
an  end  when  the  answer  comes  in;  so  that  It  is 
unnecessary  for  the  defendant  to  move  to  disi- 
solve;  but  the  plaintiff  may  move  to  reinstate. 

a.  Same— Same— Relnstatlnff.—ln  such  case.  If  the 
injunction  be  not  reinstated  the  bill  is  to  be  dis- 
missed under  the  act  of  assembly,  unless  cause  be 
shewn  against  it  at  the  ensuinir  term  after  com- 
ing" In  of  the  answer. 

The  injunction  awarded  in  this  case,  in 
December  last,  was  to  stay  proceedings  at 
law,  on  the  usual  terms,  until  the  answer 
came  in,  which  was  filed  on  the  first  day  of 
this  month ;  and  now  a  motion  was  made 
to   dissolve  the  injunction. 

By  the  Chancellor.  The  motion  should 
have  been  to  reinstate  the  injunction,  or  it 
was,  of  course,  at  an  end,  and  the  clerk 
might  give  a  certificate  thereof,  as  in  the 
case  of  an  actual  dissolution ;  for  it  was 
not  intended  to  avoid  in  any  case,  the  effect 
of  the  act  of  the  legislature,  by  changing 
the  form  of  the  practice:  and  a  case  like 
the  present  is  to  be  dismissed,  under  the 
act,  as  if  the  injunction  had  actually  been 
dissolved,  unless  cause  be  shewn  against  it, 
as  in  other  cases. 


Brown,  Rives  &  Co.  v.  Wilson. 
February  Term,  18ia 
Equity     Practice— lnterroffatorles.—Practice 


as    to 


equity  and  proceed  in  it  to  a  final  decree.  But  in 
such  a  case  this  rinrht  of  revival,  if  the  cause  of 
action  itself  survived,  was  in  the  case  put  absolute, 
and  the  parties  fllinff  the  bill  had  only  to  prove  that 
they  were  the  representatives  of  the  deceased.  If 
this  were  denied,  and  the  cause  was  as  a  matter  of 
course  revived.  Both  in  Eng-land  and  in  the  va- 
rious states  of  this  Union  it  was  therefore  wisely 
considered  by  the  lesrlslatures,  thatin  such  a  case 
it  was  entirely  unnecessary  to  require  the  repre- 
sentatives of  the  deceased  plaintiff  to  file  a  formal 
bill  of  revivor,  and  that  a  simple  motion  with  or 
without  notice  or  a  scire  facias  to  revive  the  cause 
was  all  that  was  necessary  to  effect  all  the  objects 
of  a  formal  bill  of  revivor.  In  such  case  under  the 
statute  law  of  Vlrsrinla  In  existence  prior  to  1810  on 
the  decease  of  the  plaintiff  his  representative  miffht 
revive  a  chancery  cause  by  scire  facias  without  fil- 
luff  a  formal  bill  of  revivor:  and  this  statute  has 
been  ever  since  continued  as  law  both  In  Vlr^nia 
and  in  this  state.  See  Vattoh^in  v.  Wilson.  4  Hsn.  <f  M. 
480;  1  R.  C.  of  Va.  of  1819,  p.  497.  {  38;  Code  of  Va.  197S. 
ch.  1(J7,  i  4;  Code  of  W.  Va..  ch.  127,  S  4." 

The  principal  case  is  also  cited  on  this  question  in 
Gainer  v.  Gainer,  90  W.  Va.  893,  4  S.  E.  Rep.  4». 

tSee  monoirraphlc notion  "Injunctions**  appended 
to  Clay  tor  v.  Anthony.  16  Gratt  518. 
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mis  icrin  ne  aciii  nia  sioBwcr,  lo  ^vnicn 
there  was  an  objection,  as  being  insuffi- 
cient, and  a  motion  was  now  made,  to  bring 
him  in  by  a  messenger. 

By  the  Chancellor.  The  answer  may  be 
received,  with  liberty  to  except  to  it,  since 
the  order  of  the  last  term  was  not  peremp- 
tory ;  in  which  case,  the  answer  could  only 
have  been  received  with  the  leave  of  the 
Court. 

For  the  future,  the  order  will  be  to  bring 
the  party  in,  and  a  messenger  will  be  sent 
for  that  express  purpose  in  the  first 
instance.  

482  *Chapman  v.  Tuberville. 

February  Term,  1810. 

Infant  Defendants*— Appointment  of  annrdlnn.— Prac- 

lice  in  appointing'  iruardians  to  defend  infants. 

In  this  case  one  of  the  defendants,  who 
is  an  infant,  had  a  guardian  appointed  to 
defend  him;  and,  for  some  reasons  which 
the  guardian  assigned,  the  Court,  at  his 
instance  discharged  the  order:  and  now  Mr. 
Botts  moved,  that  as  it  was  the  interest  of 
the  infant's  friends  to  decline  his  defence, 
in  order  to  keep  the  plaintifif  out  of  his 
rights,  the  clerk  of  this  Court  should  be  ap- 
pointed as  the  standing  guardian  of  the  in- 
fant suitors,  or  that  the  last  order  should  be 
discharged,  so  as  to  leave  the  first  in  force ; 
but  this  was  objected  to  by  Mr.  Williams, 
upon  the  ground  that  the  guardian  had  a 
conflicting  interest  with  the  infant,  and  so 
the  suit  had  stood  for  about  a  year. 

By  the  Chancellor.  The  usual  practice 
in  this  Court  has  been,  to  appoint  a  friend 
to  defend  an  infant,  and  I  see  no  necessity 
for  departing  from  it:  and  unless  the 
guardian  who  was  appointed,  can  find  some 
other  friend,  who  will  act  for  the  infant, 
the  last  order  may  be  discharged;  for  it 
really  does  seem  as  if  there  was  some  col- 
lusion in  this  case,  from  the  great  length 
of  time  it  has  been  in  this  situation.  No 
other  person  was  named,  and  the  last  order 
was  discharged. 


Plainville  v.  Brown  et  at. 

February  Term,  18ia 

Commission  to  Examine  Defendant  as  Witness— Right 
of  Plaintiff  to.— A  commission  to  examine  one  of 
the  defendants  as  a  witness,  sbould  be  awarded 
on  the  motion  of  the  plaintiff,  as  a  matter  of 
course,  savinff  all  jost  exceptions. 

The  plaintiff  moved  for  a  commission  in 
this  case,  to  examine  one  of  the  defendants 
as  a  witness,  saving  all  just  exceptions. 

By  the  Chancellor.  Let  the  commission 
go  as  a  matter  of  course. 


483  ^Harrison  v.  Morton. 

February  Term.  1810. 

Injunctions— Motion   to   Be  Admitted  as  Defendant— 

•See  monoffraphic  note  on  "Infants"  appended  to 
Caperton  v.  Gregory.  11  Gratt.  606. 


counsel,  moved  to  be  made  a  defendant  in 
this  case,  as  being  interested  in  the  judg- 
ment at  law. 

Mr.  Wickham,  the  counsel  for  the  defend- 
ant, opposed  the  motion  upon  the  ground  of 
irregularity. 

By  the  Chancellor.  It  is  true  that  this 
is  not  a  regular  motion,  but  as  this  is  an 
injunction,  it  the  counsel  for  Mr.  Lockett 
can  satisfy  the  Court  of  his  interest  in  the 
judgment  at  law,  the  Court  will  order 
the  injunction  to  stand  dissolved,  unless  the 
plaintiff  will  amend  his  bill  and  make  Mr. 
Lockett  a  party. 

The  proof  was  offered  and  the  plaintiff 
moved  to  amend  accordingly,  which  was 
allowed.  .__ 

Turpin,  Administrator  of  James,  v.  Jefferson. 

February  Term,  1810. 

Injunctlonst-  BUI  Taken  for  Confessed— Effect —After  a 

bill  of  injunction  has  been  taken  for  confessed, 
for  want  of  an  answer,  a  motion  will  not  be  re- 
ceived from  the  defendant  to  discharire  it,  as  hav- 
ing- been  improvidently  awarded. 

The  bill  in  this  case  was  filed  for  an  in- 
junction, which  was  awarded,  and  the 
cause  now  stood  upon  an  order  taking  the 
bill  for  confessed,  and  a  motion  was  made 
to  discharge  the  injunction,  upon  the 
ground  that  it  was  improvidently  granted. 

By  the  Chancellor.  I  had  very  great 
doubts  at  first  about  granting  the  injunc- 
tion, but  as  the  defendant  is  in  contempt, 
such  a  motion  comes  from  him  with  rather 
a  bad  grace. 

Motion  denied. 
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^Lambert  v.  Key. 

February  Term.  18ia 


Nonresidents— Security  for  Costs— Appellate  Court.$— 

A  plaintiff  not  being  an  inhabitant  of  this  Com- 
monwealth may  be  ruled  to  give  security  for  the 
costs  in  this  Court:  but  not  for  costs  incurred  in 
the  Court  of  Appeals  from  which  the  suit  was 
remanded  for  further  proceedinsrs. 

There  had  been  a  decree  against  the  de- 
fendant from  which  he  appealed,  and  the 
Court  of  Appeals  reversed  it,  and  the  case 
was  sent  back ;  and  now  Mr.  Hay  moved, 
as  the  plaintiff  was  not  an  inhabitant  of 
this  Commonwealth,  that  he  should  be 
ruled  to  security  not  only  for  the  costs  of  the 
suit  in  this  Court,  but  for  the  costs  ex- 
pended by  Key  in  the  Court  of  Appeals. 

By  the  Chancellor.  The  act  of  assembly, 
which  authorizes  the  former  part  of  thi& 
motion,  does  not  authorize  the  latter,  and 
therefore  it  cannot  be  granted. 


*See  monographic  note  on  "Injunctions"  appended 
to  Claytor  v.  Anthony.  15  Gratt.  618. 

tSee  monographic  note  on  "Injunctions" appended 
to  Claytor  V.  Anthony.  16  Gratt.  618. 

tNonresldents— Security  for  Costs— Appellate  Court. 
—In  a  suit  brought  by  a  nonresident  the  bond  ex- 
ecuted as  security  for  costs,  in  the  form  prescribed 
by$  21,  ch.  188,  Code  of  W.  V a.,  does  not  bind  the 
parties  to  pay  the  costs  in  the  appellate  court,  but 
only  in  the  court  below.  Bailey  v.  McCormlck.  22: 
W.  Va.  97,  98.  citing  and  following  the  principal  case. 
See  monographic fk)<« on  "Costs"  appended  to  Jones, 
v.  Tatum,  19  Gratt  720. 
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Fisher  v.  Fisher. 

February  Term,  1810. 

Decrce*-Oii  What  Terms  Defeaduit  Who  Is  In  Con- 
tonpt  May  Pile  Answer.— After  a  decree  for  an 
account  acralnst  a  defendant  wbo  is  in  contempt, 
and  a  report  of  the  Commissioner,  sucli  defend- 
ant can  be  permitted  to  file  his  answer  on  condi- 
tion only,  that  be  does  not  delay  the  trial. 

There  was  a  decree,  for  an  acconnt,  in 
this  case,  against  one  of  the  defendants, 
who  was  in  contempt,  and  a  report  of  the 
Commissioner,  and  the  cause  ready  for 
trial;  and  now,  that  defendant  moved  for 
leave  to  file  his  answer. 

By  the  Chancellor.  If  the  answer  had 
been  filed  in  the  regular  cottrse  of  the 
Court,  six  months  would  have  been  allowed 
by  the  act  of  assembly,  to  the  defendant, 
after  replication,  to  take  his  testimony,  and 
to  prepare  for  a  trial ;  but,  as  the  defendant 
is  in  contempt,  he  can  only  be  allowed  to 
file  his  answer,  upon  condition,  that  the 
trial  shall  not  be  delayed  by  a  Keneral  rep- 
lication, which  may  be  filed  in  Court. 


485 


*Qreenhow  v.  Coutts  et  al. 

February  Term,  1810. 


Marriage  Settlements-Effect  as  to  Creditors  Where 
Parties  Have  Lived  In  a  State  of  Pomlcatlon.'—A 

marriage  settlement  on  a  wife  with  whom  the 
husband  had  lonir  lived  In  a  state  of  fornication, 
and  by  whom  he  had  several  children,  will  be 
deemed  not  to  have  been  on  valuable  considera- 
tion, but  voluntary  and  fraudulent  as  to  creditors. 

On  the  29th  August,  1799,  Reuben  Coutts 
executed  three  notes,  under  seal,  to  Hicks 
and  Campbell,  for  1541.  8s.  4d.  each,  with 
interest,  payable  on  the  1st  day  of  Septem- 
ber, 1800,  1801,  and  1802,  in  which  he  bound 
his  heirs.  On  the  same  day,  these  notes 
were  assigned  to  George  Green  how,  with 
an  express  liability,  by  the  assignors,  in 
case  of  Coutts*  insolvency;  and  in  May, 
1802,  and  March,  1803,  judgments  were  ob- 
tained, upon  them,  against  Coutts;  and  in 
July,  1806,  these  judgments  were  transferred 
to  Dr.  James  Greenhow.  On  the  29th 
August,  1799,  Coutts  made  a  mortgage  for 
some  Kentucky  lands,  to  George  Greenhow, 
to  secure  the  payment  of  those  notes ;  and 
it  was  agreed  that  he  might  sue  at  law,  or 
in  equity,  but  not  in  the  latter,  until  after 
the  29th  September,  1804.  On  the  10th  Sep- 
tember, 1799,  Coutts  made  a  marriage  set- 
tlement upon  a  woman,  with  whom  he  had 
long  lived  in  a  state  of  fornication,  and 
by  whom  he  had  several  children,  for,  and 
in  consideration  of  their  intended  marriage, 
which  was  celebrated  about  the  17th  of  the 
same  month.  By  the  settlement,  Coutts 
conveyed  the  whole  of  his  estate;  1st.  For 
the  use  of  himselt,  until  the  marriage;  2d. 
For  the  joint  use  of  both,  and  for  their 
children ;  3d.  If  he  survived  her,  for  his 
support  out  of  the  rents  and  profits;  4th.  If 
she  survived  him,  for  the  payment  to  her, 
annually,  of  1501.  for  her  life,  in  lieu  of  her 
dower ;  and,  5th.  On  the  death  of  both,  to  be 
divided,  as  directed  by  the  articles,  among 
the   children  of   the  marriage.     After    this 


«narrtafre  Settlements— Effect  as  to  Creditors  Where 
Parties    Rave    Lived  In  a  State  of  Fornication.— On 

thlvS  question,  the  principal  case  is  cited  in  Herr- 
infir  V.  Wlckbam,  2»  Gratt.  642,  645,  647,  648.  See 
/oot-note  to  same  case.  See  monoffrapbic  note  on 
'Fraudulent  and  Voluntary  Conveyances"  appended 
lo  Cochran  v.  Paris,  11  Gratt.  848. 


Coutts  made  his  will,  and  confirmed  all  the 
provisions  of  the  marriage  articles,  and 
then  devised  a  small  real  estate  to  his  wife 
and  her  heirs,  and  all  the  rest  of  his  estate 
he  devised  to  his  children,  appointed  execu- 
tors, and  died.  Under  these  circumstances, 
the  bill,  in  this  case,  was  brought  to 
set  aside  the  marriage  articles,  as  being  vol- 
untary,   and    fraudulent   as   to    cred- 

486  itors,  and  to  be  let  in  *for  a   satisfac- 
tion of  the  judgments   at  law,  out  of 

the  real  and  personal  estate  of  the  said 
Coutts.  To  this  it  was  objected,  1st.  That 
the  marriage  articles  were  entered  into  for 
a  valuable  consideration ;  and  2d.  That  the 
mortgaged  lands  had  been  lost  by  the  neg- 
ligence of  the  mortgagee,  by  the  non-pay- 
ment of  taxes;  and,  therefore,  he  should 
be  accountable  for  the  value  of  the  lands. 
These  points  were  argued,  and  submitted. 

By  the  Chancellor.  There  can  be  no 
doubt  but  marriage,  for  the  benefit  of  soci- 
ety, is  a  good  consideration,  where  there  is 
any  personal  inducement  to  it,  but  where 
there  is  not,  it  should  not,  of  itself,  be 
deemed  a  good  consideration  against  cred- 
itors; and  more  especially  in  the  present 
case,  where  the  parties  lived  in  open  viola- 
tion of  the  laws,  and  to  the  evil  example 
of  the  whole  community.  Would  it  not  be 
monstrous  to  say,  that  Coutts,  who  was 
really  an  old  man,  far  beyond  the  prime  of 
his  life,  after  so  many  years  spent  with  a 
woman  in  a  state  of  fornication,  should  be 
allowed  to  avoid  the  payment  of  his  debts, 
by  entering  into  a  marriage  contract  with 
her?  What  was  the  inducement  to  it  but  to 
avoid  his  creditors?  Attend  to  the  circum- 
stances: on  the  29th  of  August,  1799,  the 
debts  were  contracted;  on  the  10th  Septem- 
ber following,  a  marriage  settlement  was 
entered  into ;  and,  on  or  about  the  17th  of 
the  same  month,  the  marriage  was  actually 
celebrated ;  the  consideration  of  which,  was 
the  settlement  of  all  his  estate  for  the  pur- 
pose above  mentioned,  and  the  children  of 
the  marriage,  all  of  whom  were  bom  be- 
fore, and  not  afterwards.  The  case  is  too 
palpable,  and  the  cases  relied  on,  do  not  ap 
ply.  Every  aspect  of  the  record  shows  that 
Coutts  had  increased  his  estate,  at  least,  to 
the  amount  of  these  judgments,  with  a 
clear  intention  not  to  pay  them;  and,  al- 
though the  agreement  may  be  good  as  be- 
tween the  parties,  yet,  as  to  creditors,  it  is 
void. 

As  to  the  mortgage    subject:  it  was   the 
duty  of  Coutts  to  pay  the   taxes ;  so  that  it 
was  his,  and    not  Green  how's    neglect  that 
the  land  was  lost. 

487  *'Fhe  decree  may  be : 

1.  That  the    marriage   articles   are 
to  be  considered  void  as  to  creditors. 

2.  That  the  executors  settle  their  accounts 
of  administration.     And, 

3.  That  the  legatees  render  an  account  of 
the  personal  estate  received  by  each. 


Johnston  v.  Bower  et  al.* 

Pebmary  Term.  1810. 

Eaalty  Practice— Plea  to  Jurlsdlctloo.— A  plea  to  tbe 
jurisdiction  of  this  Court  tbat  a  suit  is  dependinir 
in  an  Inferior  Court  for  tbe  same  matter.  Is 
proper. 


*See  ante,  p.  476. 


proper;  and,  thereupon  the  plea  was  filed, 
and  referred  to  a  Commissioner  of  the  Court 
to  report  upon  the  facts. 


Owen  V.  Cogbill  et  al. 

February  Term,  18ia 

5tatute  of  Descents— Construction.— Construction  of 
tbe  act  of  descents,  as  to  the  motber's  Inheriting* 
the  estate  from  an  infant  child,  on  whom  It 
descended  from  the  frreat  uncle  of  the  infant. 

John  Cogbill  died  intestate,  seised  of 
lands  in  fee-simple.  Before  his  death,  one 
of  his  nephews,  Thomas  W.  Cogbill,  died 
intestate,  and  left  Sally  Wilson  Cogbill,  his 
only  child,  an  infant  of  very  tender  years, 
who  survived  the  first  intestate,  and  died, 
leaving  her  mother  and  an  aunt,  the  only 
sister  of  her  father ;  there  being  no  grand- 
father or  grandmother  on  the  father's  side 
of  the  infant,  nor  uncles  nor  their  descend- 
ants; and  the  only  question  was,  between 
the  aunt  and  the  mother  of  the  infant, 
whether  the  former  should  take  the  whole, 
or  a  moiety. 

By  the  Chancellor.  The  act  of  Assembly 
of  1785  totally  abolished  the  common  law, 
as  to  the  course  of  descents,  and  established 
a  new  system.  But  this  act  there  was 
488  not,  perhaps,  *a  single  case  unpro- 
vided for.  The  fifth  and  sixth  sec- 
tions of  the  act  of  1792,  were  taken  from 
the  act  of  1790,  and  from  the  only  ex- 
ceptions to  the  general  rules  prescribed  by 
the  act  of  1785 ;  and  which  show  the  cor- 
rect construction  of  these  acts  to  be  this, 
that  that  which  does  not  come  within  the 
exceptions,  must  be  governed  by  the  gen- 
eral provisions  of  the  act  as  they  stood  in 
the  act  of  1785;  and,  therefore,  as  the  in- 
fant in  this  case  did  not  derive  her  title 
from  her  father,  but  from  her  great  uncle, 
it  is  not  a  case  within  the  fifth  section  of 
the  act  of  1792,  and  must  be  decided  accord- 
ing to  the  general  provisions  thereof*  which 
gives  to  the  mother  of  an  infant  that  to 
which  the  infant  was  entitled,  which  in 
this  case  was  one  moiety  of  the  share  al- 
lotted to  the  aunt. 


Rest  V.  Carter. 

February  Term,  1810. 

RIffht  of  Defendant  to  examine  Plaintiff  as  Witness.— 

A  commission  cannot  issue  at  the  instance  of  a 
defendant  to  examine  the  plaintiff  as  a  witness  in 
the  cause. 

Botts  moved,  on  behalf  of  the  defend- 
ant, for  a  commission  to  examine  the 
plaintiff  de  bene  esse  saving  all  just  excep- 
tions. 

By  the  Chancellor.  The  plaintiff  has 
either  an  interest  in  the  subject  to  the  suit, 
or  he  has  not ;  if  he  has,  he  should  not 
give  evidence;  if  he  has  not,  the  suit 
should  not  be  brought  in  his  name,  which, 
in  any  event  makes  him  personally  liable 
for  costs  in  case  the  suit  goes  against 
him. 

Motion  denied. 


oy  maKing-  new  parties,  or  cnarffing-  a  new  lact: 
but  a  supplemental  bill  may  be  offered. 

In  this  case  there  had  been  a  decree 
in  part,  and  a  long  time  had  elapsed 
since  the  cause  had  been  set  for  hearing 
upon  a  publication  of  depositions ;  and  now 
a  motion  was  made  by  Mr.  Copland  to 
amend  the  bill  by  charging  a  new  and  mate- 
rial fact,  to  wit,  fraud ;  to  this  there  was  an 
objection  by  Mr.  Hay,  which  was  sub- 
mitted to  the  Court. 

By  the  Chancellor.  The  rule  of  the 
Court  is,  that  after  a  publication,  and  the 
cause  regularly  set  down,  you  cannot  amend 
by  making  parties,  and  cannot  introduce 
new  charges,  or  put  a  material  fact  in  issue 
which  was  not  in  the  case  before;  but  you 
may  prefer  a  supplemental  bill. 

Motion  denied. 


Chew  V.  Hoe. 

February  Term,  1810. 

Executors  and  Administrators— Revival  of  Action,  t— 

The  rule  which  gives  executors  or  administrators 
a  term  after  process  of  revival  returned,  is  for 
their  benefit:  they  may  therefore,  waive  it,  and 
try  the  cause. 

In  this  case,  on  the  death  of  the  plaintiff, 
a  sci.  fa.  had  been  issued  in  the  name 
of  his  executors,  which  was  returned  exe- 
cuted, to  this  term;  and  now,  Mr.  Stanard, 
as  their  counsel,  moved  to  try  the  cause. 

By  the  Chancellor.  The  rule  of  Court, 
which  gives  to  executors  or  administrators 
a  term  after  process  of  revival  returned 
executed,  was  for  their  benefit;  but  they 
may  waive  it  if  they  please,  and  try  the 
cause ;  and  so  it  was  ruled  accordingly. 


490  *M'Raev.  Bates. 

February  Term,  1810. 
Executors  and  Administrators^— Levy— Account -^In  a 

suit  in  equity  against  executors,  it  is  not  regular 
to  enter  a  decree  to  be  levied  of  the  ffoods  of  the 
testator,  without  an  account 

In  this  case  Mr.  Dade  proposed  to  take  a 
decree,  without  an  account,  to  be  levied  of 
the  goods  and  chattels  of  the  testator.  The 
Chancellor  objected  to  it  upon  this  ground, 
that  if  the  decree  was  not  satisfied,  the 
plaintiff  would  have  to  go  to  law  to  fix  a 
devastavit,  or  to  come  again  into  this  Court 
for  an  account,  which  if  directed  now,  the 
decree  may  be  a  personal  one,  in  the  event 
of  assets ;  and  if  necessary,  the  bill  can  be 
so  amended  as  to  extend  to  the  remotest 
responsibility.  Mr.  Dade  then  withdrew 
his  proposition,  and  took  an  order  for  an 
account. 

Skipwith  V.  Qibson  and  Jefferson. 

February  Term,  1810. 
UsnryS— Sale  of  Bank  Stock.— It  Is  not  usury  to  sell 
bank  stock  at  a  very  hlffh  price;  since,  to  consti- 


•See  monoffraphic  note  on  "Amended  BiUs"  ap- 
pended to  Bel  ton  v.  Apperson.  26  Gratt  207. 

tSee  monoffraphlc  fto^*  on  'Executors  aud  Admin- 
istrators" appended  to  Rosser  v.  Depriest,  5  Gratt-  6. 

tSee  monofirraphic  note  on  "Executors  and  Admin- 
istrators" appended  to  Rosser  v.  Depriest,  5  Gratt.  6. 

iUsury-What  ConsUttttes.-The  sale  of  bank  stock 
at  a  very  hig-h  price  does  not   constitute  usury; 


evidence,  it  appeared  to  have  been  a  fair 
sale  of  bank  stock,  unconnected  with  either 
a  treaty  for  the  loan  or  forbearance  of 
money.  The  bill  was,  notwithstanding, 
filed,  and  the  cause  regularly  brought  to  a 
hearing,  and  was  argued  by  counsel  and 
submitted. 

By  the  Chancellor.  To  constitute  usury, 
both  parties  must  be  consenting  to  the  cor- 
rupt agreement;  and  it  must  proceed  from, 
and  be  connected  with,  a  treaty  for  the  loan 
or  forbearance  of  money,  (Bristoe  v.  Gib- 
son, 1  Call,  Price  v.  Campbell,  2  Call,) 
nothing  of  which  appears  in  this  case ;  but  it 
was  urged,  that  the  price  at  which  the  stock 
sold  was  sufficient  evidence  of  usury;  but 
certainl)'  not,  as  bank  stock,  like  tobacco 
or  flour,  or  any  other  property,  may  be,  from 
a  variety  of  causes,  worth  more  or  less,  and 
a  fair  bona  fide  sale  cannot  be  impeached 
on  account  of  the  price.  To  all  the 
491  *cases  produced,  one  sufficient  answer 
may  be  given,  that,  in  every  instance 
a  loan  of  money  was  proposed,  and,  most 
clearly  to  avoid  the  statute,  bank  stock  was 
advanced,  or  goods  sold  at  a  price  above 
the  current  value,  and  hence  it  was  held  to 
be  usurious,  and  all  this  was  correct ;  and 
although  Skipwith  wanted  to  raise  money 
for  a  particular  object,  yet  to  borrow  it, 
was  not  even  hinted  at  by  him,  nor  does  it 
appear  to  have  been  thought  of  by  the 
defendants  or  their  broker.  The  proposi- 
tion was  made  for  the  purchase  of  stock, 
unconnected  with  any  thing  like  a  loan ; 
and,  as  to  forbearance,  it  is  out  of  the  ques- 
tion, for  at  the  time  of  this  transaction 
there  was  not  any  debt  between  the  parties. 

Bill  dismissed  with  costs. 


Nicolton  and  Heth  v.  Hancock  et  al. 

February  Term.  1809. 

I.  Equity  Practice-When  Relief  arsiited.«-nnles8  the 

plaintiff  can  shew,  from  some  peculiar  circum- 
stances not  within  his  control,  that  he  could  not 
be  relieved  at  law,  he  shall  not  be  permitted  to 
come  into  a  Court  of  Equity, 
a.  Replevin— 5et-Otl.t— The  plaintiff  in  replevin  may 
avail  himself  of  a  set-off,  on  the  same  principle 
that  a  defendant  may  prove  discounts  in  any 
other  suit 

The  bill  in  this  caae  was  offered  during 
the  last  spring  vacation  for  an  injunction. 
It  was  stated  in  the  bill  that  the  plain- 
tiffs, on  the  25th  of  December,  1803,  leased 
of    David  Ross  and  James  Currie,  a  tract  of 


there  must  be  a  contract  for  the  loan  or  forbear- 
ance of  money.  Skipwith  v.  Gibson,  4  Hen.  dt  M.  490. 
On  this  question,  the  principal  case  is  cited  in  foot- 
note to  Ouerrant  v.  Fowler,  1  Hen.  &  M.  5;  foot-note 
lo  Gibson  v.  Frlstoe,  1  Call  82:  foot-note  to  Price  v. 
Campbell.  2  Call  110;  Watkins  v.  Taylor,  2  Munf.  486: 
Whitworth  v.  Adams.  5  Rand.  885. 

See  g-enerally,  on  this  question,  monoirraphlc  note 
on  "Usury"  appended  to  Coffman  v.  Miller.  26  OratL 
698. 

^Equity  PracUce-Rellef.— The  principal  case  is 
cited  in  West  v.  Loffwood.  6  Munf.  499,  604,  ^nd  foot- 
note to  Terrell  v.  Dick.  1  Call  646. 

tReplevIn— Set-Otl.- The  principal  case  is  cited  in 
footnote  to  Allen  v.  Hart  18  Gratt  722.  diuA  footnote 
to  TurberviUe  v.  Self,  4  Call  580. 

See  monographic  note  on  "Detinue  and  Replevin" 
appended  to  Hunt  v.  Martin,  8  Gratt.  676:  Baltimore, 
etc,  R.  Co.  V.  Jameson,  13  W.  Va.  840,  846. 


that  Ross's  proportion  was  666  dollars  and 
66  cents;  that  in  April,  1806,  the  plaintiffs 
not  being  indebted  to  Ross  one  shilling-,  he 
proposed  to  them  that  they  should  accept 
his  drafts,  commonly  called  accommodation 
drafts,  which  he  should  either  discount  at 
bank,  or  with  private  individuals,  and  that 
he  would  always  take  them  up  when  they 
fell  due,  which  they  did  for  his  accommo- 
dation, until  they  determined  to  renew  no 
longer;  that  in  consequence  of  thin  deter- 
mination, they  had  to  take  up  at  the  bank 
two  drafts,  one  dated  the  ISth  June,  1807, 
for  830  dollars,  at  six  months;  the  other 
dated    the  10th    December,    1807,    for 

492  1,200  dollars,  *at  ninety  days;  and 
both  acknowledged  by  him  to  be  ac- 
commodation drafts,  accepted  and  paid  by 
them;  and  in  which  they  had  no  interest. 
That  on  the  Ist  January,  1808,  he  was  in- 
debted to  them  in  the  sum  of  159  dollars 
and  51  cents ;  and  on  the  1st  of  January, 
1809,  after  giving  him  credit  for  his  part  of 
the  rent  and  coal  yard  in  Chesterneld,  the 
balance  against  him  in  their  favour,  was 
1,080  dollars  and  23  cents,  besides  interesL 
That  the  defendants,  some  time  in  the  year 
1808,  bought  of  the  said  Ross  his  interest 
in  the  said  coal  lands;  and  in  January  last, 
caused  distress  to  be  made  in  their  names 
on  the  plaintiffs'  property,  for  the  rent  due 
in  the  name  of  the  said  Ross  for  the  pre- 
ceding year;  and  they  were  compelled  to 
execute  a  replevy  bond  with  security  for 
the  same,  payable  in  three  months :  that  this 
distress  was  made  at  a  time,  when  they  be- 
lieved the  said  Hancock  knew  that  the  said 
Ross  was  indebted  to  them  in  a  greater  snm 
than  the  rent.  That  probably  the  said 
Hancock  supposed  himself  entitled  to  the 
rent,  because  the  said  Nicolson  one  day 
in  a  jocose  way,  said  to  him,  '*he  hoped  he 
would  be  indulgent  as  to  the  rent;"  thai 
the  defendants  stand  on  no  better  ground 
than  Ross,  to  whom  the  plaintiffs  would  not 
be  compelled  to  pay  the  rent  of  1808,  under 
the  circumstances  aforesaid;  and  therefore 
they  prayed  for  an  injunction  and  for  g-en- 
eral  relief. 

By  the  Chancellor.  This  is  understood  to 
be  an  application  for  an  injunction  opon 
the  ground,  that  no  rent  was  due  at  the 
time  of  the  distress.  If  this  was  the  fact, 
it  was  a  proper  case  for  relief  at  law ;  but 
the  plaintiffs,  instead  of  availingf  them- 
selves of  relief  there,  have  come  here  for 
it,  after  availing  themselves  of  the  delay  of 
the  law  by  giving  a  replevin  bond;  but  this 
Court  cannot  interpose  under  such  circum- 
stances ;  and  let  it  be  recollected,  that  where 
a  party  has  relief  at  law,  he  must  avail 
himself  of  it,  by  making  a  proper  defence ; 
if  he  does  not,  he  closes  the  door  of  equity 
against  himself,  unless  he  can   shew, 

493  from  some    peculiar    ^circumstances, 
which  must   he  true,  and  not    within 

his  control,  that  he  could  not  avail  himself 
at  law;  for  otherwise  every  case  may  be 
liable  to  be  brought  into  this  Court. 

Motion  denied ; 

And   afterwards,    in   the  June   term,  re- 


4HEN.&M. 


NlCOI,SON  AND  HBTH  V.  HANCOCK  KT  AI,. 
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newed,  upon  a  supplemental  bill  stating, 
that  the  plaintifiFb  were  governed  in  their 
conduct  by  their  counsel,  and  of  which  he 
gave  a  certificate,  **that  a  i:ourt  of  Chan- 
cery would  afford  relief  notwithstanding 
the  replevy  bond." 

By   the     Chancellor.    The    rule   as   laid 
down  in   this  case,  when  this    motion  was 
first  made,  has  been   reconsidered   and   ap- 
proved ;  and  now  let  me  again  test  this  ap- 
plication,   by    that    rule,    namely,     **that 
unless  the   plaintiffs  can   shew  from    some 
peculiar  circumstances  which  must  be  true, 
and    not    within    their   control,    that   they 
could  not  be  relieved  at  law,  they  shall  not  be 
allowed  to  come  into  this  Court ;  for  other- 
wise, every  case  may  be  liable  to  be  brought 
in;"    as    for    example:  suppose    one    who 
never  had  the  small-pox  was    sued    at    law 
in  one  of  the  common  law    Courts    of   this 
place,  and  on  his  way    hither   to  make  his 
defence,  he  should  hear  that  that  complaint 
was  in  town ;  and  from    a  fear  of  taking  it 
he  should  return,  and  a  judgment  was  to  go 
against  him,  this  Court  should,  under  such 
circumstances,  upon  the  usual  proof,  grant 
an  injunction ;    but  if  upon  the    coming  in 
of  the  answer,  the  facts  were  denied  and  not 
proved,  the  injunction  should  be  dissolved ; 
and  so  in  a  case  where  an  injunction  should 
be  obtained,  and  upon  filing  the  answer,  it 
should  appear,  that  the  circumstances  under 
which  it  was   obtained,    might    have   been 
controlled,  it  should  likewise  be  dissolved, 
and  the  party   left    to   the   consequences  oif 
the  law ;  because  in  either  case,  his   appli- 
cation    was     made    with    unclean    hands, 
against  one  of  the    plainest   principles   of 
the  Court,  namely,  that   relief  shall   never 
be  afforded  but  to   those  who  come   without 
blame  in    themselves;  but    where    the  cir- 
cumstances  under    which  relief  could 
494      not  be  ^obtained    at    law,    are    true, 
and  cannot  be  controlled,  there  relief 
in  equity  should   be   afforded ;  but   in   this 
case,  though    the    circumstances   stated   in 
the  supplemental  bill  be  true,  it  was  within 
the  control  of  the  plaintiffs,  for  they  might 
have  had  better   advice  from  their  counsel, 
if  he  had   given  himself  the  trouble   to  ex- 
amine the    subject    upon    principle;  for   I 
hold  it  to  be  a  very  clear  case,  that  the   er- 
rors of  a  competent   tribunal  at  law,  which 
can   or   might  have    been  corrected    there, 
afford  no  ground   for  relief   in   equity ;  but 
they  must  be  corrected  by  a  Superior  Court 
in   the   mode   pointed  out  by    law.     1  Call, 
546.  Terrell  v.  Dick,  2   Hen.  &    Munf.  139, 
Turpin  v.    Thomas,    are   authorities   com- 
pletely up  to  this  point ;  much  less  then,  can 
the  errors  of  counsel  furnish  ground  for  re- 
lief in    equity ;  for   surely    the    party   who 
takes  advice  must   abide  the  consequences 
of  it.     This  may  be  thought   a  strict   rule, 
but  it  is  a  just  one,  and  it  will  be  found  in 
practice  as    beneficial   as  economical,  since 
it  will  make  parties    attend   in  the  first  in- 
stance, to   their    rights  at  law,  where    the 
witnesses  generally  must  be  in  person,  and 
can  be  seen  at  the  same  time  that  they  are 
cross-examined  and  heard,  which    is  one  of 
the  best  means  by  which  the  truth   can    be 
attained;  but   in   this    Court  the    mode    of 
proof  is    different ;  the  testimony    is    upon 
paper ;  a  mode    much  more  liable    to  abuse 
than  the  former,  and  therefore  it  should  not 


be  resorted  to  but  where  relief  cannot  be  ob- 
tained by  means  of  the  law :  by  a  strict  ad* 
herence  to  this  course,  the  ancient  trial  by 
jury,  which  is  preferable  to  all  others,  will 
be  preserved ;  and  the  saving  to  suitors  on 
account  of  costs,  will  be  immense ;  for  it  Is 
a  fact,  that  I  have  dissolved  at  least  one 
hundred  injunctions  which  had  been 
granted  by  my  predecessor,  without  having 
been  asked,  in  a  single  instance,  (as  well  as 
I  recollect,)  upon  what  ground:  and  it  is 
equally  true,  that  notwithstanding  the 
strictness  which  I  have  observed,  in  grant- 
ing injunctions,  that  not  one  in  ten  stands 
the  test  upon  a  motion  to  dissolve:  for 
these  reasons  I  must  adhere  to  the  most 
rigid  rules  of  the  Court ;  and  with  me  there 
remains  not  a  doubt  but  that  the  whole 
country  will  find   their  interests  supported 

by  it. 

495  *But  upon  the  merits,  the  plaintiffs 
should  not  be  relieved;  and  why?  be- 
cause the  equity  now  set  up,  existed  before 
they  gave  their  bond  for  the  rent,  payable 
to  the  defendants  in  three  months.  The 
plaintiffs  then,  and  not  the  defendants, 
Hancock  and  Gilliat,  should  be  turned  over 
to  Ross,  as  they  may  have  discharged  him, 
relying  upon  the  plaintiffs,  in  consequence 
of  their  conduct,  in  first  askinir  indulgence, 
and  then  giving  their  bond  for  the  rent. 

I  do  not  mean  to  say  any  thing  to  affect 
the  general  rule,  that  an  assignee  cannot 
be  in  a  better  situation  than  the  assignor, 
as  to  the  obligor's  equity ;  unlesis  by  the  act 
of  the  obligor  himself,  as  in  the  case  of 
Hoomes,  Executor  of  Elliot,  v.  Smock,  1 
Wash.  389,  and  so  in  the  case  before  me, 
Ross  could  not  place  the  defendants,  Han- 
cock and  Gilliat,  in  a  better  situation  than 
he  himself  occupied,  but  the  plaintiffs 
might,  and  so  they  did,  by  giving  their 
bond  to  those  defendants.  To  illustrate 
this  by  example,  let  it  be  stated,  that  A. 
transfers  his  claim  on  B.  to  C.  and  upon 
application  B.  executes  his  bond  to  C.  who 
thereupon  discharges  A.  and  afterwards  C. 
obtains  a  judgment  against  B.  upon  this 
bond,  who  applies  for  relief  to  a  Court  of 
Chancery  upon  some  ground  of  latent  equity 
between  him  and  A. ;  B.  should  certainly  be 
turned  over  to  A.,  &nd  not  allowed  relief 
against  C.  This  is  a  like  case  with  the  one 
before  the  Court. 

Motion  again  denied. 

Mr.  Hay  then  said,  that  he  had  been  em- 
ployed in  this  case,  and  should  have  been 
glad  to  have  made  some  remarks  before  the 
Court  had  decided,  if  he  had  been  apprized 
of  the  Court's  intention. 

The  Chancellor  said  he  might  be  heard 
on  the  first  motion  day ;  and  the  counsel 
who  made  the  motion  said,  he  would,  with 
the  leave  of  the  Court,  avail  himself  of  the 
indulgence  granted  to  Mr.  Hay  to  put  into 
the    Chancellor's   hands  some  notes,  which 

the  Court  said  he  might  do. 
496  *Mr.  Hay  was  fully    heard,  and  the 

other  counsel  filed  his  notes. 

Curia  advisare  vult. 

By  the  Chancellor.  Mr.  Hay,  in  taking 
a  general  view  of  this  case,  said,  **that  it 
was  not  universally  true,  that  where  relief 
could  be  had  at  law,  it  should  not  be  had 
in  equity;  as  for  example,  in  waste,  in 
dower,  and  in  the  case  of  a  nuisance,  relief 
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have  it  in  equity,  unless  he  iiad  failed  at 
law ;  but  he  admitted,  that  if  the  rent  had 
been  actually  paid  to  Ross,  the  plaintiffs 
might  have  been  relieved  at  law,  in  a  writ 
of  replevin,  but  that  they  could  not  in  the 
present  case,  as  the  payment  was  on  ac- 
count of  other  matters,  for  the  statute  con- 
cerning discounts  did  not  embrace  the  case 
of  a  tenant  or  plaintiff  in  replevin,  and 
that  a  Court  of  B«quity  should  not  be  so 
strict  in  confining  a  party  to  relief  at  law, 
in  a  writ  uf  replevin,  as  in  other  actions, 
because,  if  he  should  be  cast,  h<;  would  have 
to  pay  double  the  amount  of  the  rent  in  ar- 
rear;"  and  according  to  the  fashion  of  the 
times,  Mr.  Hay  referred  the  Court  to  sev- 
eral English  authorities,  and  to  a  few  home 
decisions.  But  as  his  whole  argument  went 
to  prove  that  the  plaintiffs  could  not  have 
been  relieved  by  a  writ  of  replevin,  as  evi- 
dence of  the  discount,  in  that  kind  of  ac- 
tion, would  have  been  improper,  I  shall 
confine  myself  to  the  examination  of  this 
point  principally. 

The  whole  case  then,  is  reduced  to  this 
question ;  could  the  plaintiffs,  in  a  writ  of 
replevin,  have  given  evidence  of  the  ad- 
vancement of  monev  to  Ross,  while  they 
were  his  tenants,  which  overpaid  the  rent 
that  was  due  to  him,  before  he  sold  the 
leasehold  premises  to  the  defendants?  If 
the  plaintiffs  could  have  given  such  evi- 
dence at  law,  they  cannot,  upon  Mr.  Hay's 
own  principles,  be  admitted  now  to  come 
into  equity,  unless  they  bring  them- 
497  selves  within  the  rule  as  *laid  down. 
To  illustrate  this  point  by  example :  I 
will  suppose,  that  the  defendants  Hancock 
and  Gilliat  had,  instead  of  the  distress 
which  they  made  for  the  rent,  brought  an 
action  of  debt,  as  the  >  assignees  of  Ross, 
might  the  plaintiffs  not  in  this  action  have 
proved  their  discounts  against  him,  before 
notice  of  the  assignment,  and  must  they 
not  have  been  allowed  agreeably  to  the 
statute  in  the  edition  of  the  laws  by  Pleas, 
and  Pace,  p.  36,  s.  4?  The  answer,  I  ap- 
prehend, is  too  clear  in  the  affirmative  to 
be  questioned.  I  ask  then  if  their  rights 
can  be  changed,  because  of  a  different  form 
of  action?  and  the  answer  is,  to  my  mind, 
equally  clear  that  they  cannot :  for  I  take 
the  law  to  be,  that  the  plaintiff  in  replevin, 
and  the  delendant  in  all  other  actions,  may 
plead  as  many  several  matters,  whether  of 
law  or  fact,  as  he  shall  think  necessary  for 
his  defence.  lb.  p.  80,  s.  40.  I  have  re- 
ferred to  this  statute  to  prove,  that  the 
plaintiff  in  replevin,  may  do  what  a  de- 
fendant in  all  other  actions  may :  in  other 
words,  that  their  rights  are  the  same,  with- 
out regard  to  the  form  of  the  action :  and 
by  another  statute,  in  what  is  called  the 
body  of  laws,  p.  249,  and  in  the  2d  vol.  by 
Pleas.  119,  8.  1,  the  defendant,  upon  the 
trial  of  any  suit,  shall  be  at  liberty  to  make 
all  the  discounts  he  can,  and  upon  proof 
thereof,  the  same  shall  be  allowed  in  court. 
But  it  was  said,  that  this  statute  did  not 
embrace  the  case  of  a  tenant  or  plaintiff  in 
replevin;    but    surely    the    equity     of   the 
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and  Gilliat,  from  Ross  of  the  leasehold 
premises?  and  if  so,  by  another  statute, 
Plea,  and  Pace's  edition,  p.  156»  8«  17,  no 
tenant  who,  before  notice  of  the  grant, 
shall  have  paid  the  rent  to  the  grantor, 
shall  suffer  any  damage  thereby :  if  this 
statute  be  applicable  to  the  present  case, 
as  I  apprehend  it  is,  it  would  seem  to  be 
very  clear,  that  if  the  plaintiffs  had  made 
advancements  to  Ross,  before  he  sold  the 
leasehold  premises,  and  granted  the 
rents  thereof  to  the  defendaoti 
498  *Hancock  and  Gilliat,  that  the  plain- 
tiffs should  not  suffer  any  damage 
thereby,  whether  those  advancements  were 
made  on  account  of  the  rent,  or  any  other 
account ;  as  Ross  could  not  place  fijancock 
and  Gilliat  in  a  better  situation  than  be 
himself  stood :  for  I  hold  it  to  be  very  clear, 
that  in  a  writ  of  replevin  between  Ross  and 
the  plaintiffs,  evidence  might  ha^ve  been 
given  of  the  discounts;  and  of  course  that 
they  might  have  been  proved  in  a  writ  of 
replevin,  between  the  plaintiffs  and  Han- 
cock and  Gilliat,  as  Ross's  gran  tors,  or  as- 
signees. 

This  is  a  short  view  of  the  case  before 
me,  as  presented  under  our  own  statutes,  and 
I  think  that  they  very  clearly  warrant  the 
construction  which  I  have  given  to  them; 
but  it  was  said  by  Mr.  Hay  in  his  argu- 
ment, that  as  in  Kngland,  it  had  been  held, 
that  the  statutes  of  set-off  did  not  extend  to 
a  replevin,  the  same  rules  should  obtain 
here :  but  I  think  otherwise ;  because  I  dis- 
approve of  the  reason  given  for  it  there, 
namely,  that  a  replevin  is  not  an  action, 
but  a  remedy  without  suit,  and  like  an  ac- 
tion for  a  tort.  Bull.  N.  P.  181,  and 
Montag.  on  Set-Off,  18.  And  Mr.  Kenyon, 
the  Chief  Justice  said,  that  it  was  much  to 
be  lamented,  that  it  had  been  so  decided; 
but  that  such  was  the  law ;  and  in  this,  were 
I  a  Judge  in  this  counti^,  I  mig^ht  concur 
with  him ;  but  as  I  am  not,  I  shall  lay  down 
a  different  rule  here :  and  again,  onr  stat- 
utes of  set-off  are  cot  like  those  in  Eng- 
land ;  for  there  the  statutes  of  set-off  speak 
of  mutual  debts,  which  was  the  commoc 
law  principle:  but  here,  a  defendant  in  any 
suit  is  allowed  to  make  all  the  discounts  he 
can,  and  upon  proof  thereof  shall  be  al- 
lowed them  in  Court;  by  which,  most 
clearly,  the  legislature  meant  to  extend  the 
common  law  rule ;  and  I  have  before  said^ 
that  a  plaintiff  in  replevin  has  the  same 
rights,  as  a  defendant  in  all  other  actions 
has:  and  in  support  of  which  I  must  beg 
leave  to  draw  to  my  aid  the  case  of  Tnrl>er- 
ville  V.  ^If,  2  Wash.  71,  where  the  Court 
of  Appeals  must  have  given  the  same  con- 
struction to  our  statutes,  or  in  that  case  the 
Court  could  not  have  affirmed  the  judgment 
of  the  District  Court  of  Westmoreland, 
which    had   allowed    Self,    the  plaintiff  in 

replevin,  to  give  in  evidence  an  award 
499      of    the   arbitrators    made  *after    the 

distress,  but  respecting  accounts 
which  subsisted  between  the  parties  be- 
fore, to  shew  that  he  did  not  owe  any  part 
of  the  rent  to  Tnrberville :  upon  the  whole. 
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I  have  no  doubt,  but  that  under  our  stat- 
utes, discounts  in  replevin  may  be  proved, 
in  order  to  shew  that  the  avowant  dis- 
trained for  too  much  rent ;  and  therefore  it 
devolves  upon  the  plaintiffs  to  being  them- 
selves within  the  rule  as  laid  down,  or  to 
stand  bound  by  their  own  act :  for  certainly 
there  is  no  principle  better  settled  than 
this,  that  discounts  should  not  be  first  set 
up  in  equity  without  some  sufficient  reason. 

As  to  relief  in  equity,  in  waste,  in  dower, 
and  in  the  case  of  a  nuisance,  though  it 
may  also  be  had  at  law,  this  is  true  as  a 
general  proposition;  but  it  is  not  true, 
even  in  those  cases,  where  there  is  no  im- 
pediment at  law ;  for  wherever  that  is  the 
case,  this  Court  should  not  interfere.  As 
to  the  severity  of  the  law,  I  have  nothing 
to  say,  except,  that  I  cannot  lend  my  aid  to 
assist  a  party  to  avoid  the  consequences  of 
a  statute,  unless  he  brings  himself  within 
the  rule  as  before  laid  down :  if  the  statute 
is  hard  and  unjust,  the  Legislature  should 
change  it;  but  this  Court  should  not. 

The  notes  of  the  other  counsel  are  next  in 
order ;  and  so  far  as  he  has  taken  a  differ- 
ent view  of  the  subject  from  Mr.  Hay,  they 
will  be  stated  and  considered. 

He  said,  **that  if  A.  was  sued  on  a  bond, 
and  negligently  suffered  a  judgment  to  go 
against  him  by  default,  when  be  might 
have  defended  himself,  and  proved  payment 
of  the  debt ;  yet  that  this  Court  would  re- 
lieve him;  that  his  clients  were  blameless, 
and  that  if  he  was  in  an  error,  he  was 
partly  brought  into  it  by  the  Court  of  Ap- 
peals, in  the  case  of  White,  WhitUe  &  Co. 
V.  Bannister's  Kxecutors,  1  Wash.  156,  where 
it  never  was  doubted  but  that  a  Court  of 
Kquity  would  give  relief,  notwithstanding 
the  party  complaining  might  have  resorted 
to  a  writ  of  replevin ;  that  he  had  practised 
law  for  twenty-three  years  and  upwards, 
and  in  all  that  time  he  had  never  known 
but  one  writ  of  replevin  prosecuted;  and 
that  at  least  twenty  cases  like  the  present 
had  been  entertained  in  the  Courcs  of 
.500  Kquity;  that  the  writ  of  *replevin 
was  nearly  as  obsolete  as  the  audita 
<iuerela ;  that  as  Courts  of  Law  would  al- 
low of  suits  for  money  paid  by  mistake,  a 
Court  of  Equity,  if  one  had  given  his  bond 
for  money  under  like  circumstances,  would 
^relieve  against  a  judgment  thereupon:" 
and  he  closed  his  remarks,  by  complaining 
of  the  animadversions  of  the  Court  upon 
the  conduct  of  his  clients. 

As  to  A.'s  case,  I  repeat  again,  that  this 
<Conrt  could  not  relieve  in  such  a  case  with 
out  violating  every  legitimate   principle  of 
the  Court,  unless  the  application  was  made 
within  the  rule  as  laid  down. 

The  misapprehension  as  to  the  case  of 
White,  Whittle  &  Co.  v.  Bannister's  Execu- 
tors, proves  how  dangerous  it  would  be  to 
the  common  law  jurisdiction  of  this  coun- 
try, to  open  the  door  of  this  Court  to  pro- 
tect  our  citizens  against  the  mistakes  of 
-counsel,  and,  more  especially,  when  we  con- 
sider what  a  number  of  inexperienced 
young  gentlemen  are  daily  turning  out  in 
the  profession  of  the  law.  I  have  very  at- 
tentively examined  this  case  for  the  princi- 
ple said  to  have  been  decided  in  it,  and  I 
cannot  find  even  the  word  replevin  in  any 
part  of  it,  which  shews  that   the  question. 


as  to  jurisdiction,  was  not  made ;  and  cer- 
tainly there  is  no  principle  better  known 
than  this,  that  a  question  not  made  in  the 
decision  of  a  case  is  never  considered  as 
setUed  by  it.  But  the  case  itself  is  totally 
unlike  the  present ;  for  the  appellees  in  that 
case  were  executors,  and  had  distrained  for 
rent  upon  a  lease  made  by  themselves  upon 
the  authority  of  their  testator's  will,  and 
the  discount  offered  was  a  debt  due  by  their 
testator,  and  if  it  had  been  allowed,  it 
might  have  subjected  them  to  a  devastavit ; 
and,  therefore,  upon  every  principle,  the 
appellants  could  not  be  relieved  but  in  a 
Court  of  Equity,  as  their  relief  depended 
upon  the  amount  of  the  assets,  an  amount 
of  which  was  directed,  although  the  injunc- 
tion was  dissolved. 

Although  the  counsel  has  practised  law 
for  twenty-three  years  and  upwards,  and 
has  not  in  all  that  time  known  but  one 
writ  of  replevin  to  be  furosecuted ;  yet,  this 
only  inroves,  that  from  his  great  attention 
to  his  profession  in  other  respects, 
501  *he  has  not  taken  time  to  read  with 
attention  the  reports  of  our  own 
Courts ;  and  therefore  I  will,  with  his  per- 
mission, refer  him  to  another  case  in  2 
Wash.  71,  and  two  others  in  1  Call,  117,  and 
405,  which  have  come  to  the  Court  of  Ap- 
peals ;  and  how  many  others,  that  have  not 
been  brought  up  to  that  Court,  I  cannot 
say.  It  is  true,  that  such  an  action  is  not 
very  common,  but  this  is  no  objection  to 
the  legality  of  it;  for  it  is  expressly  au- 
thorized by  the  Legislature,  and  forms  a 
part  of  one  of  our  most  prominent  statutes, 
in  the  edition  of  the  laws  by  Plea,  and 
Pace,  p.  153,  and  should  be  resorted  to  upon 
all  proper  occasions ;  first,  because  it  is  the 
law ;  and,  secondly,  because  the  trial  must 
be  by  a  jury. 

As  to  the  number  of  cases  like  the  pres- 
ent, which  may  have  been  entertained  in 
equity,  it  may  be  well  accounted  for  by  all 
those  who  will  give  themselves  the  trouble 
to  examine  the  course  of  our  judicial  pro- 
ceedings from  the  time  of  the  decision  of 
the  case  of  Barret  v.  Floyd,  in  the  year  1790, 
until  the  decision  of  the  case  of  Terrel  v. 
Dish  in  1799;  but  this  case,  and  another 
which  followed  of  Turpin  v.  Thomas,  in 
1808,  most  clearly  overruled  the  case  of 
Barret  v.  Floyd,  as  well  as  all  those  deter- 
mined, in  the  mean  time,  upon  like  princi- 
ples ;  and  again  settled  the  line  of  demarca- 
tion between  the  Cours  of  Law  and  Equity, 
upon  very  correct  principles;  and  I  pledge 
myself  to  be  among  the  last  to  refuse  my 
aid  to  support  it. 

Surely  the  counsel  was  not  serious 
when  he  remarked  that  the  writ  of  re- 
plevin was  as  nearly  obsolete  as  the 
audita  querela ;  for  the  former  is  not  only 
prescribed  as  a  legal  remedy  by  a  very  re- 
cent act  of  the  legislature,  and  is  frequently 
put  in  practice ;  but  the  latter,  even  in  Eng- 
land, has  long  since  given  way  to  a  sum- 
mary mode  of  relief  upon  motion,  and  there, 
as  Judge  Blackstone  says,  is  quite  driven 
out  of  practice ;  and  I  think  I  may  venture 
to  say,  that  it  never  was  introduced  into 
this  country. 

It  is  certainly  true  that  a  Court  of  Law 
will  entertain  a  suit  for  money  paid  by 
mistake;    and    that   a     Court    of     Equity 


4HEN.  &M. 


Virginia  Rbports,  Annotatsd. 


502-604 


502  *wiU  relieve  against  judgmetit  ob- 
tained upon  a  bond,  ij^iven  for  monev, 
under  like  circumstances,  and  for  tliis  plain 
reason,  that  at  law  you  cannot  go  into  the 
consideration  of  the  bond,  and  therefore  it 
is  a  good  ground  for  relief  in  equity ;  but 
this  is  not  the  plaintiffs'  case,  for  they 
knew  what  they  were  about. 

Upon  this  view  of  the  subject,  these  gen- 
eral rules  present  themselves  as  proper  for 
the  government  of  a  Court  of  Equity. 

1.  That  in  all  cases  where  a  remedy  may 
be  had  at  law,  relief  shall  not  be  had  in 
equity,  unless  there  be  some  impediment  at 
law;  and, 

2.  That  in  all  cases  where  relief  can  be 
had  at  law,  it  shall  not  be  had  in  equity, 
unless  the  case  falls  within  the  rule  as  be- 
fore laid  down ;  and  which  has  been  the 
standing  course  of  the  Court  ever  since  I 
have  had  the  honour  of  a  seat  on  the  bench. 

And  I  entreat  the  gentlemen  of  the  bar  to 
take  notice,  that  these  general  rules,  as 
now  again  repeated,  cannot  be  departed 
from,  but  must  be  steadily  regarded  by  the 
court. 

Motion  finally  denied. 


Ross  V.  Austin. 

February  Term,  1810. 

I.  Decree  ssslnst  Abeent  Defendant— Time  to  Show 
Csuee  •ffttlnst.*— The  time  allowed  by  a  decree 
affainst  an  absent  defendant,  within  which  he 
miffht  shew  cause  avainsi  it,  havlnff  expired,  the 
plaintiff  is  entitled  to  the  benefit  of  the  decree 
without  fflvinff  the  security  originally  required 

a.  Decree  affalnst  Home  Defendant— Interest— Tender. t 

—A  home  defendant,  decreed  to  pay  money  to  a 
creditor  of  an  absent  defendant  will  be  compelled 
to  pay  interest,  unless  he  make  a  legal  tender,  or 
bring  the  money  into  CJourL 

In  this  case  there  was  a  decree  for  the 
plaintiff  in  June,  1802,  against  Austin,  as 
an  absent  debtor ;  and  the  home  defendants 
were  decreed  to  pay  to  the  plaintiff,  on  that 
account,  501.  with  interest  from  the  Ist 
March,  17%,  and  costs ;  upon  condition  that 
the  plaintiff  gave  bond  and  security  to  re- 
store to  the  absentee  the  sum  aforesaid  with 
its  interest,  in  case  he  should  claim 
503  the  same  and  be  adjudged  *entitled 
tht^reto:  the  absentee  died:  and  the 
security,  by  the  plaintiff,  was  not  given : 
and  the  time,  within  which  the  absentee  or 
his  representatives  might  make  their  ap- 
pearance, having  expired,  the  question  was 
whether,  to  entitle  the  plaintiff  now  to  the 
benefit  of  this  decree,  it  was  necessary  to 
give  the  security:  and,  if  it  was  not, 
whether  the  plaintiff  was  entitled  to  interest. 

By  the  Chancellor.  It  is  too  late  now  to 
open  the  decree,  and  therefore  it  is  not  nec- 
essary for  the  plaintiff  to  give  the  security 
thereby  required. 

As  to  interest:  the  home  defendants 
might  by  a  legal  tender  have  exempted 
themselves  from  it,  or  they  might  have 
brought  the  money  into  Court ;  but,  as  they 
have  done  neither,  but  hold  the  use  of  the 
money,  they  must  pay  the  interest  upon  it. 


•See  monographic  note  on  "Decrees"  appended  to 
Evans  v.  Spurgin.  11  Gratt.  615. 

tsee  monographic  note  on  "Tender."  The  princi- 
pal case  is  cited  in  Darby  v.  Qllligan,  87  W.  Va.  66, 
16S.  £.  Rep.  511. 


Mortimer  v.  MofTatt  and  Wife. 

February  Term,  1810. 

Life  Teoant  of  Personal  Chattels— Secartty  for  Retera.* 

—Though  it  is  a  matter  of  course  for  a  remainder- 
man of  personal  chattels  to  file  a  bill  asralnst  ten- 
ant for  life,  for  an  account  and  iuTentory  of  the 
property,  yet  the  Court  will  not  rule  the  tenaiit 
for  life  to  give  security  to  have  the  property  forth- 
coming at  his  death,  unless  there  appear  some 
danger  of  its  being  wasted,  or  put  out  of  the  vaj. 

The  defendants  had  recovered  a  jadgment 
at  law  against  the  plaintiff  for  some 
negroes,  the  use  of  whom  was  devised  to  the 
defendant's  wife  for  life,  and  then  to  the 
plaintiff ;  and  the  bill  was  filed  for  an  in- 
junction, which  was  granted,  to  inhibit  the 
defendants  from  getting  possession  of  the 
negroes,  until  they  gave  security  for  their 
forthcoming  at  the  death  of  the  wife,  upon 
this  ground,  that  her  husband,  having  failed 
as  a  merchant,  might  put  the  negroes  beyond 
the  plaintiff's  control.  Upon  the  coming  io 
of  the  answer,  although  it  denied  that  al- 
legation, and  of  which  there  was  no  proof, 
the  court  refused  to  dissolve  the  injunction; 
as  both  parties  had  become  interested  in 
the  continuance  thereof;  and  directed  an  ac- 
count of  the  profits  since  the  verdict,  which 
account   was   reported ;  and  the  cause  now 

came  on  for  a  final  hearing. 
504         *By    the   Chancellor.     Though  it  is 

a  matter  of  course  for  one  in  remain- 
der of  chattels,  to  file  a  bill  for  an  account, 
and  an  inventory  of  the  property,  that  it 
may  be  certainly  known  ;  yet  the  court  will 
not  rule  the  tenant  for  life  to  give  security, 
unless  there  appears  to  be  some  danger  of 
wasting  or  putting  the  property  out  of  the 
way.  In  this  case  that  danger  does  not  ap- 
pear :  the  report,  however,  which  contains 
an  account  of  the  property,  may  be  con- 
firmed, as  a  beneficial  one  to  both  sides, 
since  the  plaintiff  was  properly  admitted 
into  court;  and  the  plaintiff  may  be 
decreed  to  pay  the  sum  reported  against 
him ;  but  the  defendants  will  be  allowed 
to  hold  the  negroes  and  their  increase, 
until  the  death  of  the  wife,  when  the; 
are  to  be  delivered  to  the  plaintiff: 
and  so  it  was  decreed  accordingly. 


Lane  v.  Ellzey. 

February  Term,  18ia 

I.  Contemptt-Rlfftat  of  Party  to  Plead.— While  a  de- 
fendant is  in  contempt,  no  plea,  or  demurrer,  can 
be  admitted,  but  upon  motion  in  open  Court. 

a.  Same— Same- Scire  Paclm  to  Revive  Decree.— A 
defendant's  being  in  contempt  to  the  first  process 
of  the  Court,  is  not  a  contempt  to  the  decree, 
and  forms  no  objection  to  his  pleading  to  a  scire 
facias  brouffht  to  revive  that  decree, 

3.  Same— Same— Same.— A  defendant  may  plead  to  a 


*Llfe  Tenant  of  Personal  Chattels— Security  for  Re- 
torn.— A  life  tenant  of  personal  chattels  cannot  l>e 
required  to  ffive  security  for  the  return  of  the 
property  upon  the  termination  of  the  life-estate, 
unless  those  in  remainder  or  reversion  can  assisn 
special  reasons  for  requiring  security,  such  as  Aan- 
ger  of  its  beinff  wasted  or  put  out  of  the  way.  Sec 
foot-note  to  Frazerv.  BevlU.  11  Gratt.  9,  and  the 
principal  case  cited  in  Houser  v.  Ruffner.  18  W.  Va- 
258.  S6S. 

Remainderman  of  Personal  Property— Riyht  to  Re- 
quire Security  from  Executor.- As  to  the  rig-lit  of  the 
remainderman  of  personal  property  to  require  an 
executor  to  rive  bond,  where  such  personal  prop- 
erty is  left  by  the  testator  in  the  control  of  the 
executor,  and  the  will  directs  that  no  bond  shall 
be  required  of  the  executor,  see  the  prindpai  case 
cited  in  Amiss  v.  Williamson.  17  W.  Va.  67».  | 

tSee  monographic  note  on  "Contempts"  appende<d        j 
to  Wells  V.  Commonwealth,  21  GratL  50a 
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scire  facias  brought  to  revive  a  decree,  which  was 
obtained  against  him  by  default,  that  the  original 
contract  was  usurious. 

There  was  a  decree  by  default,  in  this 
•case,  to  foreclose  a  mortgage :  to  this  decree 
there  was  a  bill  of  review  filed  by  EUzey, 
upon  the  ground  of  usury,  and  claiming  to 
be  released  from  the  interest,  which  was 
■decreed  accordingly ;  and  from  which  Ellzey 
appealed:  the  Court  of  A.ppeals  reversed 
this  decree,  because  the  bill  of  review  was 
improperly  admitted  by  the  late  Chancellor, 
to  an  interlocutory  decree. 

The  case  then  came  back  to  this  Court, 
and  Lane  being  dead,  a  sci.  fa.  was  sued 
forth  to  revive,  in  the  name  of  his  exec- 
utors, which  being  returned  executed,  the 
defendant  offered  to  show,  by  plea,  that  the 
revival,  thereby  sought,  ought  not  to  be 
had,  because  of  the  usury  in  the  original 
<:ontract :  to  this  plea  the  plaintiffs  objected. 

1.  Because  the  defendant  being  in  con- 
tempt,   should   not   be    allowed   to    plead; 

and, 
-505         *2.  Because  the  plea  goes  to  matter 
anterior  to  the  decree.     These  points 
were  argued  and  submitted. 

By  the  Chancellor.  If  the  defendant  was 
in  contempt  to  the  decree  of  the  Court,  he 
would  not  be  allowed  to  make  any  applica- 
tion, but  upon  such  conditions  as  should 
be  just:  but  he  is  not.  It  is  true,  the  de- 
cree was  obtained  by  default ;  but  this  was 
the  consequence  of  his  contempt  to  the  first 
process  of  the  Court;  and  should  not  be 
considered  as  a  contempt  to  the  decree, 
which  was  obtained  in  a  shorter  time  on 
that  account;  whereby  the  plaintiff  was 
really  benefited.  The  rule  of  practice  is, 
that  after  being  in  contempt,  no  plea  or  de- 
murrer shall  be  admitted,  but  upon  motion 
in  open  Court:  and,  for  the  reason  before 
^iven,  that  the  Court  may  judge  whether 
it  be  really  a  plea  to  the  justice  of  the  case 
or  not,  it  was  very  proper,  that  the  attor- 
ney-general should  file  his  plea  in  Court ; 
and,  if  it  be  such  a  one  as  the  Court  should 
have  received  before  the  decree,  and  when 
the  defendant  was  in  contempt  to  the  orig- 
inal process,  it  should  be  received  now :  be- 
cause it  goes  to  shew  that  the  plaintiff  is 
not  entitled  to  the  aid  of  the  Court,  under 
any  circumstances,  if  the  contract  be  usuri- 
ous :  and  now,  as  to  the  terms ;  the  defend- 
ant must  pay  the  costs  of  the  bill  of  review, 
as  well  in  this  Court  as  in  the  Cou^t  of  Ap- 
peals :  and  so  the  plea  was  admitted. 


Lindsay  V.  Campbell  and  Wheeler  et  al. 

February  Term,  1810. 
Equity  Practice- Order  for  Account— Costs.*— A  de- 
fendant, after  an  order  for  an  account,  may  move 
to  set  it  aside  and  file  his  answer,  on  payluff  tbe 
costs  which  may  have  accrued  betore  the  Ck>mmi8- 
«ioner. 

In  this  case  the  defendant  had  not  an- 
swered, and  an  order  had  been  entered  for 
an  account:  and  now  Mr-  Thomas  Marshall 
moved  for  leave  to  set  that  order  aside, 
and  to  file  the  defendants'  answer. 

By    the   Chancellor.    This  may  be  done, 

upon  the  payment  of  any  costs  which  may 

have  accrued  before  the  Commissioner : 

506     *and   the    Chancellor  said,  that   such 

would  t>e  the  course  of  the  Court. 


Storrs  V.  Payne  et  al. 
February  Term.  1810. 


Sherifffs— Interpleader.*— A  sheriff  may  file  a  bill  of  in- 
terpleader, to  settle  the  rifirhts  of  property,  taken 
in  execution,  to  which  there  are  conflicting  claims, 
but  an  injunction  will  not  be  awarded  to  stay  any 
suit  against  him,  in  case  of  his  selling  the  prop- 
erty: because  the  law  provides  him  an  ample 
remedy. 

The  plaintiff,  as  Sheriff  of  Henrico 
County,  took  the  goods  and  chattels  of  J.  8. 
Moore,  under  any  execution  from  this  Court, 
on  behalf  of  one  Taylor.  Payne  one  of  the 
defendants  claimed  the  goods:  and  the 
Sheriff  exhibited  his  bill  for  an  injunction 
to  stay  any  suit  that  might  be  brought 
against  him,  and  to  compel  Payne  and  Tay- 
lor to  interplead  as  to  their  rights. 

By  the  Chancellor.  So  far  as  this  bill 
purports  to  be  a  bill  of  interpleader,  the 
plaintiff  may  file  it,  if  he  pleases;  but  I 
cannot  grant  the  injunction,  as  the  act  of 
assembly  amply  provides  upon  this  subject 
for  the  Sheriff,  who  is  not  bound  to  act  un- 
less he  is  indemnified. 

Motion  for  an  injunction  denied. 


Coleman's  Case.* 

February  Term,  1810. 

Husband  and  WIfet-Rlffht  of  HuslMnd  When  Wife  Ua 
Lunatic— A  wife,  beinff  a  lunatic,  and  put  under 
the  care  of  a  committee  by  the  County  Court,  will 
be  restored  to  her  husband,  by  a  decree  of  this 
Court,  upon  his  ffivinff  bond  and  security  accord- 
inr  to  law. 

Ordered,  on  the  petition  of  William  Cole- 
man, whose  wife,  a  lunatic,  was  put  under 
the  care  of  a  committee,  by  the  County 
Court  of  Spotsylvania,  that  she  be  restored 
to  him,  upon  his  entering  into  bond  and 
security  accordingly  to  law  for  that  purpose. 
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*Ann  Purcell  v.  Charles  Purcell. 

February  Term.  1810. 


I.  Chancery   Courts  —  Jurisdiction  —  Alimony .$— The 

Court  of  Chancery  has  Jurisdiction  in  cases  of 

alimony. 
a.  Alimony— Marriage— Evidence  of.S— What  evidence 

of  marriafire  is  deemed  sufficient    to  entitle  the 

wife  to  alimony. 
3.  5ame— Performance    of    Decree— Alimony.  ( —  How 

the  performance  of  decrees  for  alimony  is  to  be 

enforced,  where  the  defendant  stands  out  process 

of  contempt. 

The  bill  in  this  case  was  filed  to  obtain 
alimony :  it  stated  the  marriage  of  the  par- 
ties many  years  ago  in  New  Jersey,  in  the 
United  States;  and  that,  without  any  im- 
propriety of  behaviour  on  her  part,  he  had 
separated      himself     from     her,      without 


*See  monographic  note  on  "Costs"  appended  to 
Jones  V.  Taium,  10  Gratt  7S0. 


*See  monographic  note  on  "Sheriffs  and  Consta- 
bles** appended  toGoode  v.  Gait.  Gilm.  162. 

tThe  principal  case  cited  in  Burdett  v.  Cain,  8  W. 
Va.  287. 

See  monofirraphic  note  on  "Husband  and  Wife" 
appended  to  Cleland  v.  Watson,  10  Gratt  150. 

^Chancery  Courts— Jurisdiction— Alimony.— For  the 
proposition  that  a  court  of  equity  will  decree 
alimony  independent  of  a  suit  for  divorce,  the  prin- 
cipal case  is  cited  in  foot-note  to  Latham  v.  Latham. 
80  Gratt  807:  foot-note  to  Carr  v.  Carr,  28  Gratt  168; 
Stewart  v.  Stewart  27  W.  Va.  178. 

SAIimony— Marriage— Proof.— For  the  proposition 
that  admissions  and  reputation  are  sufficient  proof 
of  marriage  in  civil  suits,  the  principal  case  is 
cited  in  foot-note  to  Bird  v.  Com.,  21  Gratt  800. 

See  generally,  monogrBiVhic  note  on  "Husband  and 
Wife"  appended  to  Cleland  v.  Watson,  10  Gratt  160. 

D  Decree  of  Court— Enforcement,— On  the  question  of 
the  procedure  in  the  enforcement  of  a  decree  of 
the  court  the  principal  case  is  cited  in  State  v. 
Irwin.  80  W.  Va.  417.  4  S.  E.  Hep.  420. 
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affording  to  her  any  aup]iort;  that  with  all 
her  endeavours  she  had  often  been  without 
the  necessaries  of  life ;  and  his  Icnowledge 
of  the  fact,  instead  of  exciting  even  com- 
passion, had  caused  only  contempt  and  in- 
sult ;  that  she  had  been  frequently  compelled 
to  depend  upon  charity  for  subsistence, 
while  he  enjoyed  a  very  considerable  estate 
real  and  personal :  wherefore  she  prayed  for 
an  adequate  support,  and  for  general  relief. 
In  support  of  the  allegations  of  the  bill, 
there  was  the  following  proof: 

1.  William  Richardson  swore  that  in  1786 
he  was  living  in  Philadelphia,  a  near 
neighbour  to  some  of  Mrs.  Purcell's  con- 
nexions, and  occasionally  visited  them; 
that  two  of  them,  Mrs.  Duncan  and  Mr. 
Henry,  were  both  persons  of  wealth,  and 
high  respectability;  that  he  often  heard 
them  express  their  sorrow  at  the  marriage 
of  their  niece  and  cousin  Ann,  to  Charles 
Purcell,  from  apprehensions  that  he  would 
not  make  a  good  husband ;  that  in  1787  or 
1788,  the  deponent  was  in  Richmond,  and, 
among  others,  became  a  boarder  at  the 
house  of  Charles  Purcell,  and  that  be  did 
believe  the  said  Ann  to  be  the  lawful  spouse 
of  the  said  Charles  Purcell. 

2.  Minton  Collins  swore,  that  he  had 
been  acquainted  in  the  family  of  Charles 
Purcell  about  twenty  years;  that  durin^r 
the  whole  of  his  acquaintance,  Mrs.  Purcell 
was  treated  by  the  said  Charles  Purcell 
very  affectionately,  and  that  he  did  always 
believe  she  was  his  lawful  wife,  as  she  was 
introduced  as  such  to   the   acquaintance  of 

many  genteel  families  in  this  city. 
508         *3.  Col.  Robert  Gamble  swore,  that 

in  the  year  1790,  before  he  had  re- 
moved to  Richmond,  but  while  he  and  Mrs. 
Gamble  were  on  a  visit  to  that  place,  Mrs. 
Purcell  was  introduced  to  Mrs.  Gamble,  by 
Mrs.  Sampson  Matthews,  and  several  other 
ladies;  that  the  deponent  soon  afterwards 
removed  to  Richmond,  and  from  the  spring 
of  1791  until  the  summer  of  1798,  he  and  his 
family  were  neififhbours  to  Charles  Puicell, 
during  which  time  their  families  recipro- 
cally interchanged  the  accustomed  civil- 
ities; that  the  plaintiff  and  defendant 
lived  apparently  as  man  and  wife; 
that  he  had  seen  Mrs.  Purcell  at  the 
city  assemblies  or  balls,  and  that 
reputable  families  were  in  the  habit 
of  visiting  Mr.  and  Mrs.  Purcell  at 
their  own  house;  that  the  deponent  waa 
called  upon  by  the  said  Charles,  to  unite 
with  Col.  Lambert,  to  take  his  wife's  privy 
examination,  which  they  did;  and  that  the 
said  Charles  always  called  the  plaintiff 
Mrs.  Purcell. 

4.  Col.  D.  Lambert  swore,  that  at  the  re- 
quest of  Mr.  Charles  Purcell,  he,  with  Col. 
Gamble,  waited  on  the  said  Ann,  at  the 
house  of  the  said  Charles,  on  the  eleventh 
of  February,  1792,  and  took  her  relinquish- 
ment of  dower  in  some  real  estate  conveyed 
by  them;  and  that  he  always  understood 
and  believed  that  the  said  Ann  was  the  wife 
of  the  said  Charles  Purcell,  until,  lately,  it 
has  been  otherwise  hinted  by  the  said 
Charles  Purcell. 

5.  There  was  the  certificate  of  the  clerk 
of  the  Husting's  Court  of  the  city  of  Rich- 
mond, which  stated,  that  the  privy  exami- 
nation and  relinquishment  of  dower,  by  the 


plaintiff,  as  stated  by  Col.  Gamble  and  Col. 
Lambert,  had  been  returned  and  duly  re- 
corded. 

6.  Besides,  there  were  seventeen  letters 
filed ;  three  dated  in  1794,  1796,  and  1804, 
from  their  friends  and  connexions  in  Ire* 
land,  one  directed  to  Mr.  Charles  Purcell, 
jeweller,  Richmond,  and  the  other  two  to 
Mrs.  Ann  Purcell,  to  the  care  of  Mr.  Charles 
Purcell,  making  the  most  friendly  inquiries 
after  them  and    their   children;   two 

509  others  of  a  *most  affectionate  charac- 
ter, dated  June  and  July,  1790,  ad- 
dressed by  him  to  her,  by  the  name  of  Mrs. 
Ann  Purcell,  while  she  was  on  a  visit  to 
her  friends  in  Philadelphia;  ten  others  of 
a  like  character,  dated  in  1799,  1800,  1801, 
1802,  and  1803,  addressed  by  him  to  her  by 
the  same  name,  while  she  was  in  New 
Kent,  at  Mr.  Andrews*  in  Norfolk,  and  iu 
Baltimore;  one  other  addressed  to  Mr. 
Charles  Purcell,  by  Mr.  Pauley,  at  whose 
house  she  had  been  accommodated,  at  the 
instance  of  the  said  Purcell,  enclosing  his 
bill,  dated  July,  1802;  aad  one  other  from 
Charles  Purcell,  dated  Richmond,  July, 
1804,  in  which  he,  for  the  first  time,  de- 
nounced(l)  her;  but  advised  her  to  go  to 
her  brother's,  and  as  he  might  find  it  con- 
venient, he  would  give  her  some  assistance. 

Upon  the  bill,  and  the  evidence  aforesaid, 
the  plaintiff,  by  counsel,  at  February  term, 
1808,  moved  for  alimony  pendente  lite; 
when  the  defendant,  by  counsel,  asked 
leave  to  take  the  papers  in  order  to  file  his 
answer,  which  was  granted. 

The  answer  was  filed  the  next  day;  it 
positively  denied  the  marriage;  and  stated, 
that  in  April,  1786,  he  had  joined  a  boating 
party  with  the  plaintiff  and  several  others, 
and  had  taken  a  trip  to  the  Jerseys ;  and 
that  soon  afterwards  she  voluntarily  em- 
barked with  him  for  Richmond,  where  he 
acknowledged  they  had  passed  as  man  and 
wife ;  that  the  relinquishment  of  dower  was 
taken  more  to  satisfy  those  interested  in 
the  purchase-money,  than  for  any  other 
purpose ;  that  he  then  denied  the  marriage ; 
that  in  August,  1797,  a  young  lady  from 
Ireland  was  introduced  to  him,  by  the  name 
of  Ann  Church,  by  Robert  Means,  as  the 
niece  of  the  plaintiff,  whose  expenses  the 
defendant  paid;  but,'  in  a  short  time,  Ann 
Church  proved  to  be  an  illegitimate  daugh- 
ter of  the  plaintiff;  that,  notwithstanding 
this,  he  educated  her,  and  upon  her  mar- 
riage, gave  her  a  house  and  lot  in  the  city 
of  Richmond ;  but  then  declared,  that  it  was 
done  for  the  respect  which  he  once  had  for 
the  said  plaintiff;  that  in  1796,  when  his 
houses  were  consumed  by  fire,  he  was 

510  'obliged  to  rent  a  house,  to  which  he 
removed;  but   the    plaintiff    thought 

proper  to  accept  of  the  invitation  of  her 
friends,  and  not  to  go  with  him;  that 
shortly  after,  she,  of  her  own  accord,  with- 
out his  knowledge,  extended  her  visits  to 
the  borough  of  Norfolk,  Lynchburg,  Wil- 
liamsburg, Baltimore,  and  other  places, 
which  he  admitted  she  had  a  right  to  do ; 
that  in  1800,  and  1804,  she  was  in  Rich- 
mond, and  continued  there  for  some  time, 
without  returning  to  him,  or  assertingr  any 


(1)  It  was  said  at  the  bar,  and  not  denleA,  tliat 
about  this  time  be  had  formed  a  conaexloa  witlL 
another  woman.— Note  in  Original  Edition. 
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demand  against  him ;  but  still  he  did  afford 
her  some  aid;  but  declared  it  was  from 
charity,  and  not  from  any  obligation  that 
he  was  under;  that  if  she  had  been  his 
wife,  which  he  denied,  yet  her  departure 
from  him,  and  her  manner  of  living  after- 
wards, would  be  a  bar  to  any  claim  of 
dower,  if  he  were  to  die,  and  should  be  of 
course  to  alimony ;  and  that  if  they  were 
married,  she  could  say  where  the  marriage 
ceremony  was  performed,  the  clergyman, 
and  the  persons  or  some  of  them  who  were 
present ;  and  in  support  of  this  answer,  he 
iiled  the  following  proof: 

1.  The  affidavit  of  James  Miller,  in  which 
he  stated  that  he  had  understood,  from  the 
plaintiff,  that  she  and  the  defendant  were 
married  in  Philadelphia. 

2.  The  affidavit  of  John  Sedwich,  in 
which  he  stated,  that  about  December,  1807, 
he  understood  from  her  that  she  was  mar- 
ried in  Philadelphia  to  Charles  Purcell,  but 
that  she  did  not  then  wish  to  live  with  him 
as  his  wife ;  but  merely  to  recover  ot  him 
as  much  money  as  she  could ;  and  at  an- 
other time  she  said  they  were  married  in 
the  Swedish  Church  in  Philadelphia,  and 
that  he,  the  deponent,  replied,  then  you 
can  get  a  certificate  of  your  marriage ;  but 
she  said,  that  they  kept  no  record  of  mar- 
riages, and  that  after  they  were  married,  he 
left  her  at  her  aunt's  door,  and  that  he  had 
no  other  knowledge  of  her  until  they  em- 
barked for  Richmond. 

3.  The  affidavit  of  Robert  Cowan,  in 
which  he  stated,  that  in  1803  and  1804,  a 
person  by  the  name  of  Mrs.  Purcell  was  at 
Norfolk,  and  lived  with  Jeremiah  Andrews, 

while  his  wife  was  in  England ;  and 
511      that   people    spoke    *freely    of   Mrs. 

Purcell  on  that  account ;  and  that  as 
soon  as  Mrs.  Andrews  returned,  Mrs.  Pur- 
cell was  discharged. 

4.  The  cross-examination  of  Col.  Gamble, 
which  had  no  bearing  on  the  question. 

And  thereupon  the  plaintiff  renewed  her 
motion  for  alimony  pendente  lite.  To 
which  the  counsel  for  the  defendant  ob- 
jected : 

1.  Upon  the  ground  of  jurisdiction :  and, 

2.  For  the  want  of  sufficient  proof  of  the 
marriage. 

By  the  Chancellor.  If  the  jurisdiction  of 
this  court  were  now  to  be  settled  upon  Eng- 
lish precedents,  there  might  be  some  doubt 
about  the  question,  from  the  cases,  as 
brought  into  one  view,  by  Mr.  Fonblanque; 
but  I  shall  leave  this  clashing  of  English 
Judges  to  be  reconciled  among  themselves, 
and  take  up  the  question  upon  first  prin- 
ciples. 

I  hold,  that  in  every  well  regulated  gov- 
ernment there  must  somewhere  exist  a 
power  of  affording  a  remedy  where  the  law 
affords  none ;  and  this  peculiarly  belongs 
to  a  Court  of  Equity ;  and  as  husband  and 
wife  are  considered  as  one  person  in  law, 
it  is  evident,  that  in  this  case  the  law  can 
afford  no  remedy;  which  is  universally  ad- 
mitted to  be  a  sufficient  ground  to  give  this 
Court  jurisdiction ;  and  therefore  it  must 
entertain  the  bill,  if  there  be  sufficient 
proof  of  the  marriage. 

The  standing  rule  in  equity  is,  that  an 
answer  is  not  evidence  in  favour  of  the  de- 
fendant, unless  it  be  responsive  to  the  bill ; 


and  therefore,  whatever  the  answer  asserts 
affirmatively,  in  opposition  to  the  plaintiff's 
demand,  must  be  proved  by  indifferent  testi- 
mony. Apply  this  rule  then  to  the  case  be- 
fore me,  and  the  result  will  be,  that  the 
plaintiff  must  prove  her  marriage  with  the 
defendant,  since  he  has  denied  it  by  his  an- 
swer, and  he  must  prove  the  other  matters 
set  out  in  his  answer,  as  not  being  respon- 
sive to  the  bill ;  that  is  to  say,  he  must 
prove,  1st.  The  circumstances  which  he 
states  with  respect  to  the  relinquishment  of 

her  dower;  2d.  That  he  then  denied 
dl2    -  the  marriage ;  3d.  That  Ann  *Church 

was  the  natural  daughter  of  the  plain- 
tiff; (if  he,  or  his  counsel,  supposes  that  to 
make  out  these  points  would  be  of  service ;) 
4th.  That  she  refused  to  live  with  him  in 
1798,  in  the  rented  house;  and,  5th.  That 
her  manner  of  living,  while  she  was  from 
him,  was  unlike  an  upright  woman ;  or,  if 
it  is  intended  to  charge  her  with  living  in 
adultery,  it  must  be  proved  by  him. 

Thus,  having  stated  what  devolves  on 
each  party  to  prove,  I  will  next  examine 
the  proof  of  the  marriage,  since  it  seems  to 
be  admitted  on  all  hands,  that  if  they  were 
married,  he  must  allow  to  her  alimony :  and 
t  confess  upon  this  point,  I  do  not  perceive 
any  ground  on  which  to  rest  a  doubt :  evi- 
dence of  a  like  description,  coming  from 
him  under  like  circumstances,  of  the  most 
atrocious  crime  that  he  could  commit,  would 
be  sufficient  to  take  his  life ;  and  yet,  we 
are  told,  it  is  not  sufficient  to  fix  one  of  the 
most  honourable  acts  in  society  upon  him ; 
namely,  that  he  was  married  !  lest  it  should 
draw  from  him  an  annual  support  for  his 
wife !  and  it  was  contended  with  great  zeal 
and  confidence,  that  there  must  be  proof  of 
an  actual  marriage,  and  that  the  defend- 
ant's confession  of  the  fact,  though  attended 
with  all  'the  present  circumstances,  was  not 
sufficient;  and  in  support  of  this,  one  soli- 
tary case  was  produced,  of  Miller  v.  Morris, 
(4  Burr.  2057,)  which  was  an  action  for 
criminal  conversation  with  the  plaintiff's 
wife,  which  certainly  bears  no  analogy  to 
this  case,  and,  if  it  proves  any  thing, 
proves  that  evidence  like  that,  which  is  now 
before  the  Court,  may  be  admitted  in  all 
cases,  but  in  prosecutions  for  bigamy  and 
crim.  con.  for  this  plain  reason,  that  a 
crime  shall  not  be  fixed  upon  one,  but  by 
the  highest  evidence ;  but  the  virtuous  act 
of  matrimony  may  in  this  case,  as  in  many 
others,  be  proved  by  cohabitation,  name, 
reputation,  and  other  circumstances.  The 
marriage  then  being  fixed  beyond  any 
doubt,  in  my  mind,  it  remains  only  to  be 
inquired  into,  whether  at  this  stage  of  the 
cause  the  defendant  has  fixed  so  much 
blame   on   his  wife,  as  that  she  should  not 

have  alimony  pendente  lite.  The  rule 
513      as    before  laid  down  with  *respect  to 

the  answer  being  evidence,  must  not 
be  overlooked;  and  the  defendant  must 
prove  his  affirmative  matter  contained 
therein.  But  not  one  title  of  his  proof  sup- 
ports the  circumstances  under  which  he 
states  the  dower  to  have  been  relinquished, 
or  that  he  then  denied  the  marriage,  or  that 
Ann  Church  was  the  natural  daughter  of 
his  wife,  or  that  she  refused  to  live  with 
him  in  1798,  or  that  she  conducted  herself 
improperly  abroad :  and  the   whole   of   the 
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correspondence  before  stated  proves  that 
these  things,  so  far  as  thej  were  noticed  in 
it,  were  not  true;  and  this  brings  me  to  his 
evidence. 

1.  James  Miller's  affidavit  states,  that 
she  said  they  were  married  in  Philadelphia ; 
but  what  does  this  prove?  It  may  be  a  mis- 
apprehension on  his  part ;  and  I  am  inclined 
to  think  it  was. 

2.  As  to  the  proof  by  John  Sedwich,  it 
is  clear  upon  the  face  of  his  affidavits,  that 
he  was  holding  an  unauthorized  conversa- 
tion with  her,  if  indeed  he  held  one  at  all, 
and  that  she  was  not  bound  to  satisfy  him 
about  it ;  but  if  she  did,  is  it  not  very 
likely,  from  the  contiguity  of  Philadelphia, 
the  Delaware,  and  the  Jerseys,  that  names 
were  mistaken  or  misapplied?  and  if  so, 
then  the  evidence  produced  against  her,  as 
coming  from  herself,  should  not  be  garbled ; 
and  taken  altogether,  would  fix  the  mar- 
riage.    And, 

3.  If  any  one  should  be  disposed  to  in 
dulge  his  suspicions,  because  of  the  evi 
dence  of  Robert  Cowan  I  would  recommend 
it  to  such  person  to  read  the  letters  of  the 
defendant,  addressed  to  the  plaintiff  while 
she  was  in  Norfolk,  at  the  house  of  Mr.  An- 
drews. Upon  the  whole,  I  do  not  discern 
any  cause  of  complaint  against  the  con- 
duct of  Mrs.  Purcell,  and  she  must  be  al- 
lowed alimony  pendente  lite. 

Whereupon  the  Court  then  made  an  order 
to  this  effect,  that  the  defendant  should 
pay  to  the  next  friend  of  the  plaintiff  for 
her  maintenance,  quarterly,  the  sum  of 
seventy-five  dollars,  pending  this  suit,  to 
commence  from  the  first  of  January,  1808, 
until  the  further  order  of  the  Court ; 
514  *unless  the  defendant  should  shew 
cause  to  the  contrary,  before  the 
Judge  in  vacation,  on  the  twentieth  of 
March  next. 

The  defendant  then  filed  a  cross  bill 
against  the  plaintiff  by  the  name  of  Ann 
Hazleton,  and  alleged  therein  that  he  never 
was  married  to  her,  and  called  on  her  to 
say,  on  oath,  if  they  ever  were  married? 
and  if  they  were,  where  did  it  take  place? 
what  was  her  name?  who  performed  the  cer- 
emony? who  were  present  when  the  cere- 
mony was  performed?  where  did  they  first 
become  acquainted*^  were  chey  married  in  a 
church,  or  in  a  private  house?  if  the  former, 
what  church?  if  the  latter,  whose  house? 
who  were  present,  and  where  did  they 
reside? 

To  this  bill  the  plaintiff  answered,  that 
they  were  married,  and  that  she  is  the  wife 
of  the  said  Charles  Purcell ;  that  their  first 
acquaintance  was  at  the  house  of  a  Mr. 
Reynolds,  in  Philadelphia,  a  seal-cutter 
and  engraver,  in  the  fall  of  1785 ;  that  at 
the  time  of  their  intermarriage  she  bore  the 
name  of  Ann  Hazleton ;  that  on  the  10th 
April,  1786,  they  and  Mr.  and  Mrs.  Emery, 
and  a  Miss  Heizlar,  took  a  boat  at  Walnut- 
street  wharf,  and  went  over  to  the  New 
Jersey  shore,  where  they  were  met  by  a 
man,  whom  the  said  Charles  asserted,  and 
she  believed,  was  a  clergyman  of  the  Swe- 
dish congregation  in  Philadelphia,  and 
then  and  there  the  ceremony  was  performed, 
in  the  presence  of  those  persons :  but  where 
they  reside  now  she  cannot  say ;  and  then 
they    returned    to    Philadelphia;  and   in  a 


few  days  afterwards,  on  their  way  to  the 
vessel  which  was  to  take  them  to  Rich- 
mond, they  met  with  Mr.  John  Collins,  to 
whom  she  was  introduced  by  the  said 
Charles  as  his  wife;  and  the  said  Collins 
then  introduced  her  to  the  father  of  Mrs. 
Collins  who  is  now  Mrs.  H.  Dabney,  of 
Richmond ;  that  on  their  arrival  in  Rich- 
mond, they  were  very  kindly  received,  and 
Mr.  Waddell  gave  up  his  own  room  to  them : 
and  she  referred  to  several  respectable 
people,  to  prove  the  unvaried  acknowledg- 
ments of  the  said  Charles  that  she  was  his 
wife. 

515  *And    now  by    consent    of    parties 
these  causes  came  on  to  be  heard  to- 
gether, and  were  submitted  without  farther 
argument. 

By  the  Chancellor.  The  only  difference 
that  I  find  between  the  record  now,  and 
when  it  was  formerly  before  me,  is  in  a 
cross  bill  and  answer :  surely  if  there  was 
any  room  before  to  doubt  about  the  mar- 
riage of  these  parties,  the  answer  to  the  cross 
bill  must  now  be  considered  as  freeing  the 
case  of  all  such  doubt ;  for  the  answer,  be- 
ing responsive  to  the  bill,  is  good  evidence 
in  her  favour :  and  monstrous  indeed  would 
be  the  estate  of  that  society  which  would 
admit  a  man,  as,  for  example,  Charles  Pur- 
cell, to  bring  a  woman  from  another  conn- 
try,  and  to  introduce  her  here  among  his 
friends  as  his  wife ;  live  with  her  for  many 
years  as  his  wife;  treat  her  as  his 
wife;  convey  real  estate,  and  have 
her  relinquishment  of  dower  taken  as 
his  wife;  address  to  her  letters,  as  his  wife, 
and  not  compel  him  to  maintain  her  as  his 
wife,  unless  she  was  in  fault;  because  he 
says  he  was  not  married  to  her.  But  this 
declaration  cannot  be  believed :  they  both 
agree  as  to  the  trip  to  the  Jerseys,  and  as  to 
the  time  when  it  was  made,  but  she  gives 
the  account  of  the  marriage,  in  answer  to 
one  of  his  interrogatories,  and  therefore  he 
must  stand  concluded  upon  that  point:  it 
may  be  that  he  practised  a  fraud  upon  her, 
and  that  the  Swedish  man  was  not  a 
clergyman ;  yet  it  was  done  by  the  means 
of  Charles  Purcell,  and  not  by  Ann  Hazle- 
ton ;  and  J  will,  under  all  the  circumstances 
of  this  case,  hold  him  to  it.  The  rale  of 
law  is,  that  in  a  controversy  touching  the 
validity  of  a  marriage,  as  whether  a  mar- 
riage or  not,  no  alimony  is  due  until  some 
matrimonial  proof  appear,  or  that  it  doth 
some  way  con  stare  de  matrimonio;  but 
wherever  a  marriage  doth  appear,  unless 
the  wife  be  in  fault,  there  ailimony  shall 
be  due.  God.  Rep.  Can.  510,  and  in  a  book 
entitled  *' Praxis  in  foro  Ecclesiastico,**  tit. 
35,  p.  40,  as  translated  by  Mr.  Warden,  the 
rule  in  England  was,  when  a  snit  was 
brought  in  the  Ecclesiastical  Court  by 

516  a    wife    against   her    husband,    *the 
Judge  first  ascertained  the  marriacre, 

which  he  did  either  by  the  answer  of  the 
proctor,  or  of  the  principal  party,  or  by  tes- 
timony ;  all  of  which  has  been  done  in  this 
case. 

The  correspondence  shews  that  the  plain- 
tiff left  the  defendant  at  his  instance,  and 
for  his  accommodation,  after  the  fire  in  1798; 
that  in  1799  he  boarded  her  at  Mr.  Pauley's, 
in  New  Kent ;  that  in  1802,  when  ahe  left 
Mr.  Pauley's,  she  went  to  Mr.    Andrews', 


968 


4HEN.  &M. 


Ann  Purcbi#I/  v,  Chari^ss  PurcbItL. 


617-619 


in  Norfolk ;  that  he  the  defendant  after- 
wards wrote  to  her,  stating  that  she  must 
not  return,  and  advised  her,  that  if  Mr. 
Andrews  could  not  board  her,  to  get  him  to 
provide  her  with  board  in  a  private  house 
by  the  year,  payable  quarterly,  and  promised 
to  send  her  some  money  in  a  short  time : 
in  1803  he  wrote  to  her  again,  and  among 
other  things  stated,  that  he  had  sent  Mr. 
Andrews  three  kegs  of  butter,  and  begged 
of  her  to  be  useful  in  his  family,  gave  an 
account  of  his  prospects,  and  assured  her 
she  should  not  want  while  he  could  com- 
mand a  shilling ;  in  fact,  it  seems  that  she 
was  kept  off  by  his  means,  that  he  might 
recover  trom  his  embarrassments,  and  that 
when  she  conceived  he  had  done  so,  and  in- 
sisted upon  her  right  to  return,  then  for  the 
first  time  he  denounced  her  as  the  most  un- 
worthy of  her  sex.  Upon  this  view  of  the 
case,  and  upon  the  ground  of  public  con- 
venience, as  well  as  of  that  respect  which 
is  due  to  the  matrimonial  state,  Charles 
Purcell  should  be  considered  as  the  husband 
of  the  plaintiff,  and  bound  to  afford  to  her 
a  reasonable  maintenance.  The  allowance 
pendente  lite  was  made  without  any  partic- 
ular information  with  respect  to  the  value 
of  his  property ;  and  therefore  the  Court  gave 
him  a  day  to  shew  cause  against  it;  if 
cause  had  been  shewn,  and  the  allowance 
had  been  too  much,  an  injunction  could 
have  been  granted  to  the  excess;  but  as  no 
cause  was  shewn,  the  allowance  was  deemed 
reasonable ;  and  at  an  after  day,  when  the 
parties  were  willing  to  bring  on  the  cause, 
the  Court  thought  it  best,  under  all  the  cir- 
cumstances of  the  case,  to  refer  it  to  a 
Commissioner,  to  ascertain  the  value 
517  *of  his  property,  that  only  a  reason- 
able annual  allowance  might  be  made, 
that  should  be  suitable  to  their  station  in 
life,  for  which  purpose  he  was  ordered  to 
attend  Commissioner  Ladd;  but  although 
this  was  for  his  benefit,  it  was  answered  in 
his  name,  by  a  letter  to  the  Commissioner, 
that  the  order  was  an  unconstitutional  at- 
tack on  the  liberty  of  a  free  citizen  of 
Virginia,  in  terms  and  language  very  dif- 
ferent from  his  letters  addressed  to  Mrs. 
Purcell,  which  induces  a  belief  that  he  was 
advised  to  this  course,  and  was  not  in  fact 
the  author  of  the  letter  addressed  to  the 
Commissioner;  and  if  that  was  the  fact, 
and  his  adviser  were  known  to  the  Court, 
if  he  should  not  have  cause  to  regret  it, 
the  Court  would  not.  The  Commissioner 
however  proceeded,  and  made  a  report  upon 
the  best  information  he  could  get,  and  re- 
ports the  value  of  Purcell's  property  to  be 
29,800  dollars ;  but  as  it  does  not  seem  to  be 
a  very  productive  estate,  and  75  dollars 
quarterly  was  thought  sufficient,  the  Court 
will  take  that  sum  for  its  guide  now,  and 
fix  the  annual  allowance  at  300  dollars,  with 
liberty,  however,  to  each  party  to  apply  to 
the  Court  to  increase  it,  or  to  diminish  it,  as 
circumstances  may  in  future  make  it  proper. 
This  is  as  much  as  I  think  the  Court  can 
do.  But  the  plaintiff's  counsel  supposed 
that  the  Court  would  set  apart  a  third  of  the 
defendant's  estate;  but  I  suppose  not:  for 
the  husband,  though  bound  by  every  legal 
and  moral  principle  to  afford  to  his  wife  a 
support,  yet  if,  in  violation  of  these  obliga- 
tions, he  becomes  base  enough   to  cast  her 


off  without  any  just  cause,  all,  I  apprehend, 
that  can  be  imposed  upon  him  is  a  suitable 
maintenance,  which  may  be  varied  accord- 
ing to  circumstances,  and  which  should  not 
continue  longer  than  he  is  willing  to  re- 
store her  to  the  comforts  of  bed  and  board, 
and  to  give  satisfactory  assurances  for  her 
enjoyment  thereof,  which,  if  she  should  re- 
fuse, the  allowance  made  for  her  support 
would,  at  his  instance,  be  taken  away ;  and 
if  she  were  to  survive  him,  she  would  be 
entitled  to   dower,  and    her   alimony 

518  would  of  course  *^cease.     This  is    the 
opinion  of  the  Court,    conformably  to 

which  Mr.  Randolph  may  draw  a  decree. 

The  decree  was  to  this  effect : 

That  the  defendant  in  the  first  suit  should 
annually,  on  the  first  day  of  October,  pay 
to  the  plaintiff  300  dollars  for  her  mainte- 
nance, until  he  shall  restore  her  to  the 
comforts  of  her  bed  and  board,  and  give 
satisfactory  assurances  for  her  enjoyment 
thereof;  that  on  the  1st  October  next  the 
quarterly  allowances  are  to  cease;  and  lib- 
erty was  reserved  to  each  party,  at  any 
time,  to  apply  to  the  Court  to  have  an  in- 
crease or  diminution  of  the  said  annual  al- 
lowance, as  circumstances  may  in  future 
make  it  proper ;  and  the  cross  bill  was  dis- 
missed ;  and  it  was  ordered,  that  the  costs 
of  both  suits  be  paid  by  the  said  Charles 
Purcell ;  who  by  counsel  prayed  an  appeal, 
which  the  Court  said  he  might  have  in  the 
last  suit,  if  he  asked  upon  the  usual  terms ; 
but  in  the  first  suit  the  appeal  was  refused 
for  these  reasons : 

1.  Because  he  had  not  made  any  of  the 
quarterly  payments,  and  was  under  a  com- 
mission of  rebellion. 

2.  Because  the  decree  was  not  final,  and 
the  appeal  was  at  the  discretion  of  the  Court ; 
but  the  Chancellor  said,  that  if  Charles 
Purcell  would  come  in  and  free  his  con- 
tempt, by  paying  up  the  arrears,  and  give 
security  for  the  support  of  his  wife  pending 
the  appeal,  it  should  be  granted ;  but  his 
counsel  said  that  he  would  not  do  it ;  and 
the  Chancellor  said,  the  appeal  should  not 
be  allowed ;  and  he  added,  that  he  had  the 
highest  authority  in  support  of  the  princi- 
ples which  he  had  laid  down,  to  wit,  the 
universal  sense  of  the  country,  as  declared 
every  day,  with  great  propriety,  in  such 
cases  in  the  County  Courts,  and  in  no  in- 
stance had  an  appeal  from  their  decisions 
ever  been  taken,  which  proved  that  where 
they  acted,  they  had  done  right,  and  with 
which  the  people  were  perfectly  satis- 
fied. 

519  '^ After  the  decision  of  the  above 
case  by  the  Chancellor,  the  defend- 
ant's counsel  made  application  to  the  Judges 
of  the  Court  of  Appeals,  for  leave  to  carry 
up  the  case  to  that  Court,  by  appeal,  which 
they  unanimously  refused,  and  expressed 
themselves  perfectly  satisfied  with  the  de- 
cree upon  the  merits ;  so  that  the  doctrine 
of  alimony  may  now  be  considered  as  set- 
tled. 

The  principle  having  been  settled,  that 
the  decree  for  alimony  was  rightly  pro- 
nounced in  this  case,  the  following  proceed- 
ings, to  carry  that  decree  into  effect,  have 
taken  place  in  the  Court  of  Chancery : 

February  19th,  1810.  The  defendant  was 
brought  into  Court,  under  a  commission  of 
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rebellion,  and  refusing  obedience  to  the 
former  order  of  the  Court,  was  ordered  to 
be  forthwith  committed  to  the  gaol  of  Hen- 
rico County. 

February  27th,  1810.  A  writ  of  habeas 
corpus,  on  the  motion  of  the  defendant's 
counsel,  was  directed  to  the  Sheriff  of  Hen- 
rico County,  to  bring  the  defendant  up ;  be- 
cause it  was  stated  to  the  Court  that  he  was 
now  ready  to  do  that  which  was  required  of 
him. 

February  28th,  1810.  The  defendant  was 
brought  into  Court,  under  the  writ  of 
habeas  corpus  awarded  yesterday,  and 
stated  his  willingness  to  do  any  thing 
which  the  Court  should  order,  that  he 
might  be  discharged : 

And  it  was  ordered  that,  upon  executing 
a  note  for  all  the  arrears  due  to  the  plain- 
tiff, under  the  several  orders  of  this  Court, 
negotiable  at  the  bank  of  Virginia,  paya- 
ble to  the  next  friend  of  the  plaintiff,  with 
such  endorsers  as  Edmund  Randolph,  Esq. 
the  counsel  of  the  plaintiff,  should  approve; 
and  also  entering  into  bond  in  the  penalty 
of  4,200  dollars,  with  such  security  as  he 
should  also  approve,  conditioned  to  perform 
the  decree  of  this  Court,  heretofore 
520  *^pronounced,  that  the  comminsion  of 
rebellion  should  be  superseded,  and 
the  defendant  discharged  out  of  custody. 

N.  B.  The  security  was  given  in  the  last 
instance,  and  the  money  paid  in  the  first; 
and  the  defendant  thereupon  discharged. 


521  ♦ADDITIONAL  RULES  OF  THE 

COURT. 

Rules  of  Court. 

t.  Clerk  not  to  suffer  papers  to  be  taken  from 
tbe  office. 

2.  Notice  of  motions  wtaicli  are  not  of  course,  re- 
quired. 

8.  Motions  not  of  course,  to  be  supported  by  affi- 
davit 

4.  Commissioners  to  report  state  of  their  dockets 
to  each  term. 

The  following  rules  were  entered  among 
the  standing  orders  of  the  Court,  at  June 
term,  1809. 

1.  That  the  clerk  of  this  Court  shall  not 
suffer  the  papers,  in  any  case,  to  be  taken 
from  his  office,  at  any  time,  by  counsel, 
nor  during  term  from  the  Court  room,  but 
by  the  Judge. 

2.  Reasonable  notice,  of  all  motions 
which  are  not  of  course,  must  be  given  to 
the  adverse  party. 

3.  That  every  motion  which  is  not  of 
course  must  be  supported  by  affidavit,  and. 

4.  That  each  Commissioner  of  the  Court 
must  report  to  every  term,  the  state  of  his 
docket,  that  the  Court  may  know  the  delin- 
quent party. 

522  *IN  THE  GENERAL  COURT,  JUNE 

TERM,  1808. 

The  Commonwealth  v.  Alexander. 
June  Term.  1808. 
I.  Justice  of    Peace— Removal    from    Office— Misbe- 
haviour.*—A    justice   of    the     peace    may     be 
amerced    and    removed    from    office,  upon  an 
Information  arainst  him.  in  a  Superior  Court  of 
criminal  jurisdiction,  for  misbehaviour  in  office. 
a.  Same— Same— Same— lntoxlcatloii.—Beinr   intoz- 


*See  monographic  note  on  "Justices  of  the  Peace" 
appended  to  Wallace  v.  Com.,  i  Va.  Cas.  180. 


icated  with  spirituous  liquors,  while  In  the  dis- 
charge of  his  official  duties,  is  a  saffldeni 
misbehaviour,  for  which  a  Justice  of  the  Peace 
ouffht  to  be  amerced  and  removed  from  office. 
3.  Same— 3ame— Same— 3ame.—In  such  case  the 
jury's  finding  the  defendant  "guilty."  is  suffi- 
cient to  authorize  the  judffment  of  amoiton 
from  office:  but  no  farther  testimony  Is  admis- 
sible before  the  Court  after  the  discharge  of 
the  Jury. 

This  was  an  adjourned  case  from  the 
District  Court  of  Hajmarket,  upon  an  in- 
formation  and  verdict  against  John  Alex- 
ander, a  Justice  of  the  Peace,  in  the  conntj 
of  Loudoun,  for  taking  his  seat  (the  9th  of 
August,  1803}  '*on  the  bench  of  the  said 
County  Court,  and  acting  as  a  justice  and 
member  of  the  Court  then  and  there  sit- 
ting, in  giving  his  vote  upon  a  judicial 
question  and  examination  at  the  time  de- 
pending in  the  said  Court,  and  in  sign- 
ing the  minutes  of  its  proceedings, 
as  presiding  Justice  thereof,  while  he 
the  said  John  Alexander  was  in  a  state  of 
intoxication,  from  the  drinking  of  spirit- 
uous liquors,  which  rendered  him  incompe- 
tent to  the  discharge  of  his  dnty  with 
decency,  decorum  and  discretion,  and  dis- 
qualified him  from  a  fair  and  full 
exercise  of  his  understanding  in  mat- 
ters and  things,  at  the  time  and  plane 
last  mentioned,  judicially  brought  before 
him,  to  the  great  disgrace  of  the  admin- 
istration of  public  justice,  and  to  the 
evil  example  of  persons  in  authority; 
whereby  the  said  John  Alexander  was 
guilty  of  misbehaviour  in  his  office  of  Jus- 
tice of  the  Peace,  in  and  for  the  said 
County  of  Loudoun,  airainst  the  peace  and 
dignity  of  the  Commonwealth." 

The  Jury  found  the  defendant  **guilty," 
and  amerced  him  in  the  sum  of  fifty  dollars. 
On  the  motion  of  the  attorney  for  the  Com- 
monwealth for  a  judgment  against  the  de- 
fendant for  the  amount  of  the  amercement, 
and  also  for  judgment  that  the  defendant 
be  removed  from  his  office  of  Justice  of  the 
Peace,  for  the  county  of  Loudoun,  the  Dis- 
trict Court,  ^'doubting  whether  it  had  au- 
thority to  remove  the  defendant  from  his 
office  aforesaid,  and  also  whether  evidence 
could  be  exhibited  to  the  Court,  after  the  dis- 
charge of  the  Jury  before  whom  the  issue 
was  tried,  to  prove  the  general  ill  conduct 
and  mal-administration  of  the  de- 
523  fendant  in  his  *said  office,  thereby 
to  shew  him  to  be  a  proper  object  for 
removal,"  adjourned  the  case  to  the  General 
Court,  for  the  novelty  and  difficulty  of  the 
said  questions. 

And  now,  at  a  General  Court,  holden  at 
the  Capitol,  in  the  City  of  Richmond,  on 
the  thirteenth  day  of  June,  1808, 
Present,  JOHN  TYLER,  ROBERT 
WHITE,  jun.  FRANCIS  T.  BROOKE, 
HUGH  HOLMES,  ARCHIBALD  STUART, 
and  WILLIAM  NELSON,  Judges,  the 
following  opinion  was  entered  on  the  points 
submitted. 

**It  is  the  unanimous  opinion  of  this 
Court,  that  judgment  of  amotion  from  the 
office  of  Justice  of  the  Peace  ought  to  be 
rendered  against  the  said  John  Alexander, 
and  that  no  further  testimony  is  admissi- 
ble before  the  District  Court." 

''Which  is  ordered  to  be  certified  to  the 
District  Court,  holden  at  Haymarket." 
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ABATEMENT. 

1.  Where  a  suit  would  haTe  abated  by  the  death 
of  the  plaintiff,  and  the  defendants  miffht  have 
been  permitted  to  plead  de  novo,  if  they  omit  to 
avail  themselves  of  the  death  of  the  plaintiff,  bat, 
on  the  contrary,  admit  that  certain  persons  are  his 
snrvivinff  partners,  andffoto  trial  without  asking 
permission  to  plead  de  novo,  they  are  precluded 
from  makinir  the  objection  after  verdict. 

Murdock,  Ac.  v.  Herndon's  Executors,  aoo 

2.  A  suit  brouffht  by  husband  and  wife  to  recover 
a  demand  in  rirht  of  the  wife,  abates  by  her  death. 

Archer  v.  Colley  and  Wife,  410 

8.  A  decree  of  a  preceding  term  against  a  defend- 
ant who  was  then  dead,  set  aside  on  motion. 

Hooe  V.  Barber  et  al.,  480 

ABSENTEES. 
1.  On  what  terms  the  answer  of  a  defendant 
against  whom  there  has  been  a  decree  as  an  ab- 
sentee, may  be  received. 

Hooe  V.  Barber  et  al.,  480 

&  The  time  allowed  by  decree  against  an  absent 
defendant,  within  which  he  miffht  shew  cause 
against  it,  having  expired,  the  plaintiff  is  entitled 
to  the  benefit  of  the  decree,  without  giving  the  se- 
curity oriffinally  required  by  it 

Rossv.  Austin,  BOS 

8.  A  home  defendant  decreed  to  pay  money  to  a 
creditor  of  an  absent  defendant  will  be  compelled 
to  pay  interest  unless  he  make  a  leval  tender,  or 
briuff  the  money  into  court  lb. 

ACCOUNT. 
1.  Executors  and  administrators  ouffht  to  be  al- 
lowed, in  their  accounts,  all  reasonable  charges  and 
disbursements  for  the  benefit  of  the  estate 
626     they  represent:  and  a  reasonable  ^recompense 
for  their  personal  trouble,  in  preference   to 
the  claim  of  any  creditor  of  the  decedent. 

Nimmo*s  Executor  v.  The  Commonwealth.  67 
&  It  seems,  that  charges  appearing  to  be  just  and 
leral,  in  an  ex  parte  settlement  of  an  administra- 
tion account  by  commissioners  appointed  by  the 
court  which  granted  the  administration  and  passed 
by  such  court  (the  commissioners  havinff  re- 
ported, that  vouchers  were  produced  to  justify  such 
charges.)  are  to  be  received,  prima  facie,  as  evi- 
dence in  favour  of  the  executor  or  administrator: 
and  that  the  burden  of  proof  lies  on  the  party  who 
would  impuffn  them.  lb. 

8.  When  an  administration  account  may  be  ad- 
mitted as  prima  facie  evidence.    See 

AtweU's  Administrators  v.  Milton,  868 

Mountjoy  v.  Lowry,  480 

4.  The  act  of  1702,  (1  Rev.  Code,  p.  197,  s.  66.)  which 
makes  it  the  duty  of  the  coart  in  actions  airainst 
executors  or  administrators  on  open  accounts,  to 
expuuffe  such  items  as  appear  to  have  been  due 
more  than  6  years  before  the  death  of  the  testator 
or  intestate,  applies  to  accounts  existing  before  the 
first  of  October,  1708,  when  that  act  took  effect:  (see 
1  Rev.  Code,  c  160,  p.  808.)  but  it  relates  only  to  open 
accounts,  and  does  not  extend  to  settlements  or  as- 
sumptions: therefore  the  plaintiff,  to  take  his  case 
out  of  the  act  may  give  in  evidence  an  assumpsit  of 
the  testator  or  intestate,  within  five  years,  to  pay  a 
stated  balance. 

Brooke's  Administrators  v.  Shelly.  906 

6.  An  order  for  an  account  in  chancery,  must  be 
executed  within  twelve  months. 

Anonymous,  410 

6.  In  suits  to  subject  to  the  payment  of  debts, 
lands  In  the  possession  of  heirs,  the  constant  course, 
where  there  is  no  specific  lien,  is  first  to  take  an  ac- 
count of  the  personal  assets. 

M'Loud  V.  Roberts  and  otherft,  448 

7.  Bota  mortffaffee  cannot  be  compelled  in  order 
to  get  hold  of  the  mortgaged  subject,  to  go  into  an 
account  of  the  personal  assets. 

Patton  V.  Page,  440 

8.  A  commissioner's  report  under  an  order,  made 
when  the  representatives  of  a  deceased  party  were 
not  before  the  court,  will  be  set  aside. 

Duguid  V.  Patterson,  446 

0.  A  report  shewing  a  balance  due  from  a  defend- 
ant is  not  a  sufficient  ground  for  an  order  directing 
the  money  to  be  brought  into  court  The  plaintiff 
should  proceed  to  a  decree,  which  he  may  enforce 
by  the  usual  process. 

Campbell  v.  Braxton  and  others,  446 


10.  Rule  as  to  taking  the  account  of  a  party  as  evi- 
dence against  him. 

Jones  V.  Jones,  447 

11.  If  a  party  have  an  account  talken,  as  to  a  sub- 
ject before  decided  by  the  court  in  the  same  cause, 
so  much  of  the  report  will  be  at  his  own  costs. 

Ck)rbin  v.  Beverley  and  others,  448 

12.  A  report  made  while  a  cause  stood  dismissed, 
and  before  it  was  reinstated,  will  be  recommitted. 

Williamson  v.  Childress.  440 

15.  Objections  for  want  of  proof  of  any  voucher  on 
which  a  commissioner  founds  an  item  in  his  ac- 
count must  generally  be  made  before  the  commis- 
sioner himself:  in  which  case,  if  such  proof  be  not 
supplied,  it  may  be  called  for  at  the  hearing,  but  in 
no  other  instance,  unless  for  good  cause  shewn, 
and  upon  one  month's  previous  notice. 

Read's  Ex'rs  v.  Winston  and  others,  460 

14.  A  motion  for  an  account  is  irregular;  it  should 
be  for  a  decree,  which  if  the  court  cannot  enter 
without  an  account  it  will  direct  one. 

Hampton's  Ex'rs  v.  Pollard,  461 

An  order  for  an  account  is  not  to  be  made  as  of 
course,  but  upon  a  hearing  only,  unless  the  parties 
consent:  and  where  it  would  be  proper,  it  should 
not  be  directed  in  vacation,  without  notice  to  the 
adverse  party  or  his  oounseL 

Cutting  and  Wife  v.  Carter.  478 

16.  After  a  decree  for  an  account  against  a  de- 
fendant who  is  in  contempt  and  a  report  of  the 
commissioner,  such  defendant  can  be  permitted  to 
file  his  answer  on  condition  only  that  he  do  not  de- 
lay the  trial. 

Pisher  V.  Fisher,  484 

In  a  suit  in  equity  against  executors,  it  is  not  reg- 
ular to  enter  a  decree  to  be  levied  of  the  goods  of 
the  testator,  without  an  account 

M'Rae  v.  Bates.  40O 

16.  Though  it  is  a  matter  of  course  for  a  remain- 
der-man of  personal  chattels  to  file  a  bill  against 
tenant  for  life,  for  an  account  and  inventory  of  the 

{iroperty.  yet  the  court  will  not  rule  the  tenant  for 
Ite  to  give  security  to  have  the  property  forthcom- 
ing at  •  his  death,  unless  there  appear  some 
687     danger  of  *its  being  wasted  or  put  out  of  the 
way. 
Mortimer  V.  Moffat  and  Wife.  508 

17.  A  defendant  after  an  order  for  an  account 
may  move  to  set  It  aside,  and  file  his  answer,  on 
paying  the  costs  which  may  have  accrued  before 
the  commissioner. 

Lindsay  v.   Campbell    and    Wheeler    and 
others,  605 

ACTION. 

1.  If  the  jury  find,  in  a  mill  case,  that  a  certain 
number  of  acres  of  land  will  be  overflowed,  "to- 
gether with  all  other  damages,  to  the  value  of  a 
specified  sum:"  it  Is  special  enough,  and  will  not 
bar  an  action  for  any  damages  not  foreseen  and 
estimated  by  them. 

Coleman  v.  Moody.  2 

&  Assumpsit  for  the  use  and  occupation  of  land 
lies,  upon  an  express  promise,  at  common  law.  in- 
dependently of  the  Stat  11,  Geo.  II,  c.  10.  See  As- 
sumpsit No.  1. 

Eppes  V.  Ck>le,  101 

8.  It  seems,  that  such  action  is  also  maintainable 
without  proof  of  an  express  promise.  But  the  poi n  t 
was  left  open  in  this  case.    Ideo  quaere.  lb. 

4.  An  action  lies  at  common  law  against  a  sheriff 
for  not  executing  and  returning  the  process  of  the 
courts  of  chancery. 

Ronald  v.Bentlyetal.  and  Harmerv.Key.       46! 
6.  An  action  of  detinue  lies  for  an  infant  negro 
child  of  such  a  mother,  without  any  other  descrip- 
tion. 

Bass  V.  Bass.  478 

ACrrS  OF  ASSEMBLY. 

1.  The  true  construction  of  the  law  concerning  the 
appointment  and  duties  of  sheriffs,  requires  that 
they  should  be  annually  nominated  and  commis- 
sioned, and  should  annually  renew  their  bond  for 
the  faithful  collection  of  the  taxes,  &c. :  therefore 
in  this  case,  the  high  sheriff  having  been  nominated 
and  commissioned  for  one  year  only,  and  having 
acted  the  second  year  without  a  new  nomination 
and  commission,  and  not  having  renewed  bis  bond, 
it  was  held,  that  the  securities  for  the  first  year 
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were  not  liable  for  the  taxes  collected  by  the  hiffh 
sheriff  for  the  second. 

The  Commonwealth  ▼.  Fairfax  and  others.  906 
2.  Construction  of  the  act  of  1792,  which  makes  it 
the  dnty  of  the  court  "in  an  action  upon  an  open 
account  against  an  executor  or  administrator,  to 
cause  to  be  expudffed  from  such  account  all  items 
appearing  to  have  been  due  five  years  before  the 
death  of  the  tesutor  or  intestate."  (Rev.  Code.  vol. 
1.  p.  167.  s.  66.)  1.  The  above  act  applies  to  open  ac- 
counts existing  before  the  Ist  day  of  October,  1798, 
when  it  took  effect.  (Sec  Eev.  Code.  vol.  1.  c.  160,  p. 
293.)  2.  But  It  relates  only  to  open  accounts,  and 
does  not  extend  to  settlements  or  assumptions; 
therefore  the  plaintiff,  to  take  his  case  out  of  the 
act.  may  give  in  evidence  an  assumpsit  of  the  testa- 
tor or  intestate,  within  five  years,  to  pay  a  stated 
balance. 

Brooke's  Administrators  v.  Shelly.  206 

8.  Construction  of  the  act  of  1796,  c.  SI,  for  pavinff 
the  streets  of  Alexandria.  See  Summary  Proceed- 
ings, and 

Mayor.  &c..  of  Alexandria  v.  Chapman,  270 

4.  It  is  settled  under  our  act  of  assembly,  (I  Rev. 
Code.  c.  66,  p.  80,  s.  40,)  that  a  plea  and  demurrer,  at 
the  same  time,  to  the  whole  declaration  are  ad- 
missible. 

Syme  v.  Oriffin,  277 

6.  The  second  section  of  the  act  of  Ist  February. 
1806,  "concerning  the  sale  of  property  under  execu- 
tions and  encumbrances."  applied  to  all  sales  made 
after  that  act  took  effect,  under  any  decree  in  chan- 
cery, whether  dated  before  that  time  or  not. 

Spencer  v.  Carter.  408 

6.  An  attachment  to  enforce  a  decree  pronounced 
affainst  a  person  who  was  out  of  the  commonwealth 
at  the  time,  cannot  be  awarded  against  him  after 
his  return,  until  twelve  months  have  elapsed  from 
the  time  of  serving  a  copy  of  such  decree. 

Horton  v.  Horton.  408 

ADMINISTRATION. 
An  administration  account,  settled  before  com- 
missioners appointed  by  the  court,  in  which  the 
executor  or  administrator  qualified,  and  certified 
"to  have  been  returned  to  court,  and  beiuff  ex- 
amined, to  have  been  allowed,  and  ordered  to  be 
recorded."  is  inadmissible,  on  the  plea  of    fully 
administered,  as  prima  facie  evidence  of  the 
628     several    items    therein,    ^without  producing 
also  copies  of  the  inventory  and  appraisement 
of  the  testator's  or  intestate's  estate.    But  the  ad- 
verse party  may  surcharge  and  falsify  such  account, 
if  he  can. 

Atweirs  Adm'rs  v.  Milton,  268 

See  also. 
Mountjoy  V.  Lowry,  498 

ADMINISTRATORS. 
See  Executors  and  Administrators. 
AD  QUOD  DAMNUM. 

1.  An  inquisition  on  a  writ  of  ad  quod  damnum,  in 
a  mill  case,  having  found  that  lands  of  T.  R.  de- 
ceased, would  be  overflowed,  and  a  summons  hav- 
inff  Issued  to  T.  C.  actlnr  executor  and  trustee  of 
the  decedent,  to  shew  cause  why  leave  should  not 
be  ffiven  to  erect  the  mill:  and  T.  C.  havluff  ap- 
peared and  contested  the  motion  on  its  merits,  he 
was  precluded  from  afterwards  sayinr  that  he  was 
notleffally  summoned  as  the  tenant  or  proprietor 
of  the  land. 

Coleman  v.  Moody,  2 

2.  The  mentioninffin  the  writ  of  ad  quod  damnum, 
a  certain  height  for  the  mill  dam  is  no  ground  for 
settiuff  aside  the  proceedings  at  the  instance  of  the 
opposing  party:  uotwithstandiufir  no  particular 
helffht  was  specified  in  the  order  directing  the 
writ  lb. 

8.  If  the  Jury  find  that  a  certain  number  of  acres 
of  land  will  be  overfiowed.  "together  with  all  other 
damages,  to  the  value  of  a  specified  sum,"  it  it  spe- 
cial enouffh,  and  will  not  bar  an  action  for  any 
damages  not  foreseen  and  estimated  by  them.       lb. 

4.  An  order  of  court  grantiuff  leave  to  erect  a  mill 
is  valid,  tbouffh  no  order  be  made  directing  pay- 
mentof  the  damages  found  by  the  inquisition.       lb. 

6.  For  what  conduct  of  the  Jurors  an  inquisition 
in  a  mill  case  ought  not  to  be  set  aside.  lb. 

See  Jurors.  No.  1. 

6.  It  is  sufficient  for  the  clerk  to  state  in  the  record, 
that  the  writ  of  ad  quod  damnum  with  the  inquisi- 
tion annexed,  was  returned  by  the  sheriff,  without 
inserting  a  copy  of  the  signature  of  the  sheriff,  or 
of  his  deputy,  to  the  return:  a  copy  of  the  inquisi- 
tion iteelf  with  the  signatures  of  the  Jurors  being 
inserted  in  the  record.  lb. 

AFFIDAVIT. 

1.  If  a  defendant  at  law  be  ruled  into  a  trial  in  the 
absence  of  some  of  his  witnesses,  to  whose  material- 
ity he  has  made  affidavit,  he  may  except  to  the 


opinion  of  the  court,  and  proceed  to  obtain  relief  in 
a  superior  court  of  common  law,  but  not  in  chan- 
cery. 

Syme  and  others  v.  Montague.  180 

2.  Affidavits  filed  in  support  of  a  bill,  (there  being 
no  proof  of  notice.)  ought  not  to  be  considered  as 
testimony  in  the  cause;  unless  it  appear  in  the  rec- 
ord that  they  were  read,  either  by  consent  of  par- 
ties, or  without  opposition,  when  such  opposition 
might  have  been  made. 

Braxton  v.  Lee's  Heirs,  878 

AGREEMENT. 
1.  If  B.  agree  to  sell  W.  so  many  acres  of  land,  ly- 
ing on  a  certain  creek.  &c  without  specifying  any 
boundaries:  but  a  particular  tract  be  shewn  to  W. 
as  the  land  embraced  by  the  agreement,  and  they 
accordingly  enter  into  a  contract  under  hand  and 
seal:  parol  evidence  is  admissible  to  shew  that  B. 
either  had  no  land  at  all  on  that  creek.  Ac  or  not 
that  particular  tract  which  it  was  understood  by 
the  parties  was  comprehended  in  the  agreement. 
Buster's  Ex'rs  v.  Wallace.  8S 

&  A  vendor,  having  conveyed  a  tract  of  land  by 
an  absolute  deed  of  bargain  and  sale,  in  which,  and 
by  a  receipt  at  the  foot  whereof,  he  acknowledged 
that  the  consideration  expressed  was  fully  paid; 
having  nevertheless  taken  the  vendee's  bonds  for 
the  amount  thereof,  and  continued  to  live  on  the 
land,  by  virtue  of  a  parol  agreement  that  he  should 
retain  possession  until  the  contract  on  the  part  of 
the  vendee  should  be  fully  complied  with:  retained 
an  equitable  lien  on  the  land  against  a  purchaser 
from  the  vendee  having  actual  notice  of  such  agree- 
ment 

Duval  V.  Bibb,  III 

ALIMONY. 
1.  The  court  of  chancery  has  Jurisdiction  in  cases 
of  alimony. 

Purcell  V.  Purcell,  507 

629        *2.   What  evidence  of  marriage  is  deemed 

sufficient  to  entitle  the  wife  to  alimony. 

Purcell  V.  Purcell.  607 

8.  How  the  performance  of  decrees  for  alimony  is 

to  be  enforced  where   the  defendant  stands  oat 

process  of  contempt.  lb. 

AMENDMENT. 

1.  Rules  as  to  amending  answers  in  chancery. 
Liggon  V.  Smith,  406 

2.  After  special  demurrer  to  a  bill  in  chancery, 
the  plaintiff  may  have  leave  to  amend  on  payment 
of  costs. 

Rose  V.  King.  47S 

8.  An  answer  filed  by  an  infant  may  be  amended, 
on  motion,  when  he  attains  his  age. 

Winston  V.  Campbell,  477 

4.  A  motion  to  be  admitted  as  a  defendant  is  not 
regular:  but,  in  case  of  an  injunction,  if  it  appear 
that  the  person  making  the  motion  Is  interested  in 
the  subject  of  controversy,  the  court  will  order  the 
injunction  to  be  dissolved,  unless  the  plaintiff  will 
amend  his  bill,  and  make  him  a  defendant. 

Harrison  V.  Morton,  488 

6.  After  publication  of  depositions,  and  the  cause 

set  down  for  hearing,  the  original  bill  cannot  be 

amended  by  making  new  parties,  or  charging  a  new 

fact:  but  a  supplemental  bill  may  be  offered. 

Pleasants  v.  Logan.  489 

AMERCEMENT. 
1.  A  Justice  of  the  peace  may  be  amerced  and 
removed  from  office  upon  an  information  against 
him  in  a  superior  court  of  criminal  Jurisdiction,  for 
misbehaviour  in  office. 

The  Commonwealth  v.  Alexander.  5SS 

9.  Being  intoxicated  with  spirituous  liquors,  while 
in  the  discharge  of  his  official  duties,  is  a  sufficient 
misbehaviour  for  which  a  Justice  of  the  peace  ongrht 
to  be  amerced  and  removed  from  office.  lb. 

AMOTION  FROM  OFFICE. 

1.  A  Justice  of  the  peace  may  be  amerced  and 
removed  from  office  upon  an  information  against 
him  in  a  superior  court  of  criminal  Jurisdiction,  for 
misbehaviour  in  office. 

The  Commonwealth  v.  Alexander,  8SS 

9.  Being  intoxicated  with  spirituous  liquors,  while 
in  the  discharge  of  his  official  duties,  is  a  sufficient 
misbehaviour,  for  which  a  Justice  of  the  peace  ought 
to  be  amerced  and  removed  from  office.  lb. 

8.  In  such  case,  the  Jury's  finding  the  defendant 
"guilty,"  is  sufficient  to  authorize  the  judgment  of 
amotion  from  office;  but  no  further  testimony  Is 
admissible  before  the  court,  after  the  Jury  has  been 
discharged.  lb. 

ANCESTOR 

See  Heirs. 

An  heir  Is  not  bound  for  clerk*8  fees  and  taxes 
due  from  the  ancestor. 
1       Hayson  v.  Goode  et  al.,  4M 
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ANSWER  IN  CHANCERY. 

1.  It  should  appear  that  defendants  in  chancery, 
airalnst  whom  a  decree  is  entered,  had  answered 
the  bill,  or  stood  out  process  of  contempt;  and,  if 
this  be  omitted,  a  bill  of  review  may  be  filed,  on  the 
ground  of  error  upon  the  face  of  the  decree. 

Braxton  y.  L>ee's  Heirs,  876 

2.  Rules  as  to  amending  answers. 

Liffffon  y.  Smith,  406 

8.  If  an  answer  contain  impertinent  or  scanda- 
lous matter,  it  will  be  referred  to  a  commissioner 
to  ezpunffe  such  matter,  at  the  costs  of  the  party 
fllinff  the  answer. 

Mason  y.  Mason  et  al.,  414 

4.  On  what  terms  the  answer  of  a  defendant, 
affalnst  whom  there  had  been  a  decree  as  an  ab- 
sentee, may  be  received. 

Hooe  y.  Barber  ei  al..  480 

6.  An  answer  filed  by  an  infant  may  be  amended, 
on  motion,  when  he  attains  his  affe. 

Winston  V.  Campbell.  477 

6.  A  verdict  obtained  at  law,  on  the  testimony  of 
a  single  witness,  whose  answer  (when  he  is  brousrht 
into  equity  on  the  ground  of  his  being-  a  partner)  is 
clearly  contradicted,  should  be  set  aside,  and  a  new 
trial  directed. 

Verdier  v.  Hume  &  Hume.  4T9 

7.  Where  an  injunction  is  awarded  "until  the  com- 
ing in  of  the  answer,"  it  is  of  course  at  an  end  when 
the  answer  comes  in. 

Beale  v.  Qibson,  481 

680        «8.  In  such  case,  if  the  injunction   be   not 

reinstated,  the  bill  is  to  be  dismissed  under 
the  act  of  assembly,  unless  cause  be  shewn  against 
it  at  the  ensuing  term  after  the  coming  in  of  the 
answer. 

Beall  v.  Gibson,  481 

0.  Practice  as  to  bringing  in  the  defendant,  by  a 
messenger,  to  answer  interrogatories. 

Brown,  Rives  &  Co.  v.  Wilson,  481 

10.  After  a  bill  of  injunction  has  been  taken  for 
confessed  for  want  of  an  answer,  a  motion  will  not 
be  received  to  discharge  il  as  having  been  improvi- 
dently  awarded. 

Turpln,  Adm'rof  James,  v.  Jefferson,  488 

11.  After  a  decree  for  an  account  against  a  defend- 
ant who  is  in  contempt,  and  a  report  of  the  com- 
missioner, such  defendant  can  be  permitted  to  file 
his  answer,  on  condition  only  that  he  do  not  delay 
the  trial. 

Fisher  v.  Fisher.  484 

18.  A  defendant,  after  an  order  for  an  account, 

may  move  to  set  it  aside,  and  file  his  answer,  on 

paying  the  costs  which  may  have  accrued  before 

the  commissioner. 

Lindsay  v.  Campbell  &  Wheeler  and  others.    606 

APPEAL. 

1.  In  every  case  of  an  appeal  in  a  controversy  con- 
cerning the  probate  of  a  will,  the  original  paper 
exhibited  for  probate  ought  to  be  brought  before 
the  appellate  court,  by  writ  of  subpoena  duces 
tecum.  If  such  paper  cannot  be  had.  the  order 
admitting  it  to  record,  or  rejecting  it,  ought  neither 
to  be  affirmed  nor  reversed;  but  the  appeal  should 
be  dismissed. 

Marks  and  Wife  v.  Bryant  and  Wife. .  91 

2.  An  appeal  will  not  be  taken  up  as  a  delay  case, 
if  the  point  be  in  any  degree  doubtful. 

Fox  v.  Govan,  166 

See  Bill  of  Exceptions.  No.  1. 

8.  If  a  cause  be  remanded  to  an  inferior  court, 
and  a  new  trial  directed,  the  superior  court  must 
be  presumed  to  have  thought  the  declaration  suffi- 
cient; consequently,  on  the  new  trial,  or  on  a 
second  appeal,  no  exception  can  be  taken  to  the 
declaration. 

Murdock.  &c  v.  Hemdon's  Ex'rs,  200 

4.  If  a  superior  court  of  common  law,  in  reversing 
a  Judgment  and  awarding  a  new  trial,  assign  the 
reason  to  be.  that  certain  evidence  should  have 
been  received  on  th.e  former  trial,  but  fail  to  direct 
that,  upon  the  new  trial,  such  evidence  shall  be 
received,  the  court  of  appeals,  in  affirming  its  Judg- 
ment, will  add  the  proper  direction  concerning  the 
evidence. 

Brooke*s  Adm*rs  v.  Shelly,  266 

6.  If  one  of  two  co-executors  direct  an  appeal,  writ 
of  error  or  supersedeas,  originally  granted  to  them 
both,  to  be  dismissed,  the  other  may  proceed  with- 
out him.  and  since  both  are  before  the  court,  an 
order  of  severance  may  be  made  without  a  sum- 
mons. 

Reno's  Ex'rs  v.  Davis  and  wife,  288 

6.  If  the  clerk  of  an  inferior  court  misconceive 
a  Judgment,  and  issue  execution  against  any  person 
not  properly  a  party  thereto,  the  remedy  is  not  by 
supersedeas  or  writ  of  error,  but  by  motion  to 
quash  the  execution:  and  if  such  motion  be  over- 
ruled, an  appeal  may  be  taken  to  the  court  of  error. 


or  application  may  be  made  for  a  writ  of  error  or 
supersedeas  to  the  order  overruling  such  motion. 
Moss  and  others  v.  Moss's  Adm'rs,  88F 

7.  An  interlocutory  decree  being  affirmed  in  the 
court  of  appeals  does  not  change  its  terms:  but  it 
remains  to  be  executed  in  the  court  of  chancery  in 
the  same  manner  as  before  the  appeal;  therefore, 
in  this  case,  the  appeal  being  affirmed  without  a 
deduction  of  war  interest  on  a  British  debt,  such 
deduction  will  be  made  In  the  court  of  chancery, 
especially  as  the  plaintiff  is  asking  the  aid  of  that 
court  to  carry  the  decree  Into  effect 

Wilson  v.  Triplett,  488 

8.  Practice  where  the  appellees  took  possession 
of  the  property  belonging  to  the  Intesute  of  the 
appellant,  pending  the  suit 

Wright  v.  Wright  et  al.,  468 

0.  A  plaintiff  In  a  superior  court  of  chancery  can- 
not be  ruled  to  give  security  for  coste  incurred  in 
the  court  of  appeals  from  which  the  suit  was  re- 
manded for  farther  proceedings. 

Lambert  v.  Key.  484 

10.  If  a  party  prosecute  his  action  at  law,  and 
there  be  a  decision  of  an  inferior  court  against  him. 
from  which  he  takes  an  appeal,  but  does  not  prose- 
cute it,  he  cannot  come  into  equity  for  relief,  on 
the  same  subject  matter. 

Saunders  v.  Marshall  et  al.,  4,56 

11.  A    suit    in    equity     cannot   be     maintained 
for     profits     of     slaves      accruing     during- 

631     *the  pendency  of  an  appeal  from  a  Judgment 
in  detinue. 
Alderson  v.  Biggars  and  others,  470 

APPEARANCE. 

1.  An  inquisition  on  a  writ  of  ad  quod  damnum.  In 
a  mill  case,  having  found  that  lands  of  T.  R. 
deceased,  would  be  overflowed,  and  a  summons, 
having  issued  to  T.  C.  acting  executor  and  trustee 
of  the  decedent,  to  shew  cause  why  leave  should 
not  be  given  to  erect  the  mill;  and  T.  C.  having 
appeared  and  contested  the  motion  on  Its  merits, 
he  was  precluded  from  afterwards  saying  that  he 
was  not  legally  summoned  as  the  tenant  or  pro- 
prietor of  the  land. 

Coleman  v.  Moody,  2, 

2.  What  is  the  appearance  day  in  the  superior 
court  of  chancery. 

Smith  V.  Jenny  et  al.,  440 

8.  Practice  as  to  executing  attachments  to  compel 
an  appearance. 

Watts's  Ex'rs  v.  Robertson,  ,  442 

APPRAISEMENT. 
When  an  administration  account,  settled  before 
commissioners,  may    be  admitted  as  prima  facie 
evidence,  without  exhibiting   also  a  copy  of  the 
Inventory  and  appraisement.    See 

Atwell's  Adm'rs  v.  Milton,  268: 

ARGUMENT. 
In  chancery    proceedings,  when  a    plea    is     set 
down  for  argument    the  cause  must  be  put  on  the 
court  docket 

Hill  V.  Green,  448 

ASSEMBLY. 
See  General  Assembly. 

ASSETS. 

1.  If  an  executor  exhaust  the  assets  by  paying 
debts  of  inferior  dignity,  he  must  satisfy  a  Judg- 
ment against  his  testator  de  bonis  propriis.  See 
Executors  and  Administrators.  No.  2. 

Nimmo's  Ex'rs  v.  The  Commonwealth.  67 

2.  The  proceeds  of  the  sale  of  land,  directed  by 
the  will  of  the  testator  to  be  sold  for  the  payment 
of  his  debts,  are  equitable  assets,  and  should  be 
distributed  among  all  the  creditors  pari  passu: 
nor  are  such  assets  proper  subjects  for  the  cogni- 
sance of  a  court  of  law. 

Nimmo's  Ex'rs  v.  The  Commonwealth*  57 

8.  In  suits  to  subject  to  the  payment  of  debts, 
lands  in  the  possession  of  heirs,  the  constant 
course,  where  there  Is  no  specific  lien,  is  first  to 
take  an  account  of  the  personal  assets. 

M'Loud  V.  Roberts  and  others,  443 

4.  But  the  case  is  otherwise  where  there  is  a 
specific  Hen;  for  a  mortgagee  cannot  be  compelled, 
in  order  to  get  hold  of  the  mortgaged  subject, 
to  go  into  an  account  of  the  personal  assets. 

Patton  V.  Page,  440 

b.  A  simple  contract  creditor  shall  receive,  out 
of  the  real  assets  descended  to  the  heirs  at  law. 
as  much  as  has  been  paid  to  bond  creditors  out  of 
the  personal  assets. 

Hay  don  v.  Goode  et  al.,  460 

6.  An  Injunction  in  favour  of  an  executor  or 
administrator,  on  the  ground  of  a  deficiency  of 
assets,  should  not  be  perpetual:  but  only  until 
assets  shall  come  to  his  hands  to  satisfy  the  judg- 
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ment,  or  any  part  thereof:  re«ervlnff  to  the  cred- 
itor liberty  to  show  snch  assets  by  a  scire  facias 
at  law.  lb. 

7.  In  a  suit  in  equity  airainst  executors,  it  is  not 
regular  to  enter  a  decree  to  be  levied  of  the  goods 
of  the  testator,  without  an  account. 

M*Rae  v.  Bates.  480 

ASSIGNEE. 
The  assignee  of  a  bond  or  note  is  not  bound,  to 
sue  the  maker,  if  he  be    notoriously  insolvent, 
before  he  can  resort  to  ther  assignor. 

Saunders  v.  Marshall  et  al..  466 

ASSIGNMENT. 

1.  AtUr  a  bona  fide  assignment  of  a  bond,  and 
notice  thereof  to  the  obligor,  he  cannot  be  re- 
strained by  an  attachment  in  chancery  at  the  suit 
of  a  creditor  of  the  obligee  from  paying  the  debt 
to    the    assignee,    notwithstanding   the  subpoena, 

with  the  usual  endorsement  by  the  clerk, 
682     was  served    upon  *him   before   he  received 

such  notice,  and  afterwards  (but  before  he 
answered  the  bill)  the  court  made  an  order  re- 
straining him  from  paying  the  debt  which  he  owed 
the  defendant.  Therefore,  in  this  case,  the  obligor 
(though  previously  served  with  the  subpoena)  hav- 
ing received  notice  of  the  assignment  shortly 
after  the  bond  became  payable,  and  failing  for 
nearly  six  years  to  answer  the  bill,  which  was  filed 
before  the  notice  was  given,  was  not  allowed  in  a 
suit  against  him  by  the  assignee  any  deduction  of 
interest  between  the  day  when  the  bond  became 
payable,  and  that  when  the  restraining  order  was 
set  aside. 

Tazeweirs  Ex'rs  v.  Barrett  A  CJo.,  280 

2.  An  assignment  of  a  breach,  in  debt  on  bond, 
with  a  collateral  condition,  commencing  "and 
whereas,"  and  continuing  by  way  of  recital  to  the 
end.  is  insufficient:  and  fatal  after  general  de- 
murrer. 

Syme  v.  Griffin.  177 

ASSUMPSIT. 
1.  Assumpsit  for  the  use  and  occupation  of  land, 
by  permission  and  assent  of  the  plaintiff  on  an 
express  promise  to  pay  the  plaintiil  a  certain  sum. 
or  In  general  terms,  to  pay  him  to  his  satisfaction 
for  such  use  and  occupation,  lies  at  common  law, 
independently  of  the  stat.  11  Geo.  IL  c.  10. 

Eppes*s  Ex'rs  v-  Cole  and  Wife,  161 

8.  It  seems,  that  such  action  is  also  maintainable 
without  proof  of  an  express  promise.  But  the 
point  was^eft  open  in  this  case.     Ideo  quaere.     lb. 

3.  The  act  of  1798,  (1  Rev.  CkKle,  p.  167,  s.  66,)  which 
makes  it  the  duty  of  the  court,  in  actions  against 
executors  or  administrators  on  open  accounts,  to 
expunge  such  items  as  appear  to  have  been  due 
more  than  6  years  before  the  death  of  the  testator 
or  intestate,  applies  to  accounts  existing  before 
the  first  of  October,  1798,  when  that  act  took  effect; 
(see  1  Rev.  Ckxle.  c  180.  p.  803.)  but  it  relates  only 
to  open  accounts,  and  does  not  extend  to  settle- 
ments or  assumptions:  therefore  the  plaintiff,  to 
take  his  case  out  of  the  act,  may  give  in  evidence 
an  assumpsit  of  the  testator  or  intestate,  within 
five  years,  to  pay  a  stated  balance. 

Brooke's  Adm'rs  v.  Shelly.  266 

ASSURANCES. 
To  what    extent   usurious    assurances   may  be 
enforced  in  a  court  of  equity. 

Marks  v.  Morris.  468 

ATTACHMENT. 

1.  If  a  mortgagee  obtain  a  Judgment  at  law  upon 
any  attachment  against  the  mortgagor,  as  an 
absconding  debtor,  attempting  to  defraud  the 
mortgagee  of  his  security  by  removing  the  prop- 
erty out  of  the  state:  and  purchase  it  under 
execution  thereupon:  the  mortgagor  shall  not  be 
permitted  to  redeem.    See  Judgment,  No.  4. 

Dabney  and  others  v.  Green,  101 

2.  After  a  bona  fide  assignment  of  a  bond,  and 
notice  thereof  to  the  obligor,  he  cannot  be  re- 
strained by  an  attachment  in  chancery  at  the  suit 
of  a  creditor  of  the  obligee  from  paying  the  debt 
to  the  assignee,  notwithstanding  the  subpoena, 
with  the  usual  endorsement  by  the  clerk,  was 
served  upon  him.  before  he  received  such  notice  ; 
and  afterwards  (but  before  he  answered  the  bill) 
the  court  made  an  order  restraining  him  "from pay- 
ing the  debt  he  owed  the  defendant"  Therefore, 
in  this  case,  the  obligor  (though  previously  served 
with  the  subpoena)  having  received  notice  of  the 
assignment  shortly  after  the  bond  became  payable, 
and  falling  for  nearly  six  years  to  answer  the  bill, 
(which  was  filed  before  the  notice  was  given.)  was 
not  allowed  (in  a  suit  against  him  by  the  assignee) 
any  deduction  of  Interest  between  the  day  when 
the  bond  became  payable,  and  that  when  the 
'^'^straining  order  was  set  aside. 

Tazewell's  Ex'rs  v.  Barrett  &  Co.,  260 


8.  An  attachment  to  enforce  a  decree  pronounced 
against  a  person  who  was  out  of  the  common- 
wealth, cannot  be  awarded  against  him  after  hii 
return,  until  twelve  months  have  elapsed  from 
the  time  of  service  of  a  copy  of  sach  decree. 

Horton  v.  Horton,  KX 

4.  In    what  manner  an  attachment  for  not 

688     performing  a  decree  of  the  court  of  *chancery 

ought  to  be  executed. 

Lane  v.  Lane.  487 

6.  How  subpoenas  on  foreign  attachments  should 

be  endorsed. 

Smith  V.  Jenny  et  al.,  440 

6.  Practice  as  to  executing  attachments  to  com- 
pel an  appearance. 

Watt's  Ex'rs  v.  Robertson,  44S 

7.  How  decrees  on  foreign  attachments  should  be 
entered.  lb. 

8.  Quaere,  whether  a  sheriff  is  liable  to  an  attacli- 
ment  for  not  executing  and  returning  the  process 
of  the  courts  of  chancery. 

Ronald  v.  Bentley  et  aL  and  Harmer  ▼.  Key,   461 

0.  The  time  allowed  by  a  decree  against  an  absent 
defendant,  within  which  he  might  shew  cause 
against  it,  having  expired,  the  plaintiff  is  entitled 
to  the  benefit  of  the  decree,  without  glvin^r  the 
security  originally  required  by  it. 

Ross  V.  Austin,  501 

10.  A  home  defendant,  decreed  to  pay  money  to  a 
creditor  of  an  absent  defendant,  will  be  compelled 
to  pay  interest,  unless  he  make  a  legal  tender,  or 
bring  the  money  into  court  Ih. 

ATTORNEY  IN  PACT. 
No  particular  form  of  words  is  necessary  In  the 
signature  of  a  deed  by  an  attorney  in  fact :  pro- 
vided the  act  be  done  in  the  name  of  his  principal. 
It  is  therefore  indifferent  whether  he  si^n  it  "B.  W. 
attorney  for  R.  C."  or  "R.  C.  by  B.  W.  his  attorney." 
Jones's  Devisees  v.  Carter,  184 

AUTHORITY. 
English  decisions  are  regarded  by  the  superior 
court  of  chancery  for  the  Richmond  district,  for 
the  sake  of  information  merely,  but  not  as  author- 
ity. 

Marks  v.  Morris,  468 

AVERMENT. 

1.  Construction  of  the  term  averment  in  the  act  of 
assembly  relating  to  dower. 

Ambler  and  Wife  v.  Norton,  28 

2.  In  averring  a  Jointure  in  bar  of  dower,  the  fail- 
ure to  state  in  tbe  plea  that  the  husband  **being 
seised  in  fee  of  the  premises"  made  the  Jointure,  is 
not  a  substantial  defect    See  Dower,  No  8. 

Ambler  and  Wife  v.  Norton.  28 

8.  See  Dower,  No.  8.  lb. 

4.  In  equity,  either  party  to  a  deed  may  aver  and 
prove  against  the  other,  or  ag-ainst  a  purchaser 
with  notice,  the  true  consideration  on  walch  it  was 
founded,  though  a  different  consideration  be  men- 
tioned therein:  but  a  bona  fide  purchaser,  without 
notice  of  the  existence  of  such  consideration,  is  not 
to  be  affected  thereby. 

Duval  V.  Bibb.  118 

6.  In  debt  on  bond  with  collateral  condition,  an 
assignment  of  a  breach  commencing  "and  whereas. 
&c"  and  continuing  byway  of  recital  to  the  end. 
without  any  direct  averment  is  insufllcient ;  and 
such  error  is  fatal  on  general  demurrer. 

Syme  v.  Griffin,  877 

AWARD. 

1.  In  a  suit  in  chancery  to  set  aside  an  award  on 
the  ground  of  a  mistake  of  the  arbitrators,  the  de- 
fendant by  his  answer  consenting  that  the  award 
may  be  opened  and  an  account  taken  (if  the  com- 
plainants choose)  from  the  beginning,  but  at  any 
rate,  as  to  certain  particulars  specified  by  himself; 
he  is  bound  to  abide  by  a  statement  thereupon 
made  by  a  commissioner  of  the  court,  refusing  to 
open  the  account  (on  his  motion)  from  the  begin- 
ning, and  professing  only  to  correct  the  mistake 
alleged  by  the  complainants:  (uotwithstandiuir  such 
mistake  be  not  proved  independently  of  the  report 
of  the  commissioner:)  no  evidence  having  been 
offered  by  the  said  defendant  as  to  the  particulars 
specified  by  him,  and  no  objection  to  such  report 
appearing,  except  that  the  account  was  not  opened 
from  the  beginning. 

Scott's  Ex'rs  V.  Trents,  Crump  &  Bates,  S86 

2.  Although  consent  of  parties  cannot  give  Jorls- 
dlction  to  a  court  of  equity,  yet  (after  an  injunction 
granted  improperly)  if  the  parties  refer  all  mat- 
ters in  difference  between  them,  in  that  suit  to 
certain    arbitrators  mutually   chosen,  consenting 

that  their  award  may  be  made  the  decree  of 
684     *the  court,  such  consent  is  binding:  the  whole 

case,  including  the  question  of  law,  beinc^ 
thereby  transferred  from  the  court  to  the  arbitra- 
tors. 

Brickhouse  v.  Hunter,  Banks  &  Cow,  S88 
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8.  An  award  Is  not  the  less  certain  and  final,  be- 
cause the  arbitrators  refer  to  a  report  prevlonsly 
made  by  a  commissioner  in  chancery,  and  declare 
<ln  general  terms)  their  concurrence  with  it.  In- 
stead of  specifying  the  particulars,  or  substance 
thereof,  in  the  award  itself:  nor  because  they  sub- 
mit to  the  court  the  propriety  of  their  award  in 
point  of  law.  and  as  a  ffuide  for  the  court  in  de- 
ciding upon  it,  state  the  grounds  and  reasons 
thereof.  lb. 

BAILMENT. 

A  consignee  of  goods  may  dispose  of  them  in  the 
way  of  trade,  but  he  cannot  pawn  them  for  his  own 
benefit,  so  as  to  devest  the  property  of  the  con- 
signor. In  this  case,  the  facts  being  clear,  the  con- 
signors (the  plaintiffs)  are  not  to  be  turned  round 
to  a  court  of  law;  but  a  decree  may  be  entered  in 
their  favour  at  once,  against  the  pawnees. 

Skinner  &  Co.  v.  Dodge  &  Cobb,  4St 

BANK  STOCK. 
It  is  not  usury  to  sell  bank  stock  at  a  very  high 
price:  since  to  constitute  usury,  there  must  be  a 
treaty  for  the  loan  or  forbearance  of  money. 

Skipwlth  V.  Gibson  &  Jefferson,  490 

BAR. 

1.  Fiduciary  possession  cannot  prevent  length  of 
time  from  being  a  bar,  unless  it  was  fiduciary  as  to 
the  plaintiff  or  these  under  whom  he  claims. 

Spotswood  V.  Dandridge  and  others,  130 

See  Possession,  No.  1. 

2.  See  Legatees,  No.  1.  Ibid.,       140 

8.  A  verdict  at  law  against  a  party  Is  no  bar  to  a 
decree  in  his  favour,  if  he  be  brought  into  chancery 
by  the  adverse  party;  otherwise,  if  he  were  the 
plaintiff  in  equity. 

Jones  V.  Jones,  447 

4.  How  far  a  judgment  at  law  is  a  bar  to  a  subse- 
quent suit  at  law.  or  In  equity,  against  the  party  in 
whose  favour  such  j  udgment  was  rendered. 

Saunders  v.  Marshall  et  al.,  466 

BARGAIN  AND  SALE. 
1.  Notwithstanding  a  deed  of  absolute  bargain 
and  sale,  the  vendor,  under  circumstances,  may 
retain  an  equitable  lien. 

Duval  V.  Bibb,  118 

See  Lien,  No.  %. 

9.  See  Conveyance,  No.  2. 

Duval  V.  Bibb,  118 

BARON  AND  FEME. 
See  Husband  and  Wife. 

BILL  IN  CHANCERY. 

1.  The  chancellor,  on  dissolving  an  injunction, 
ought  not  to  dismiss  the  bill  without  the  consent 
of  the  complainant.    See  Injunction,  No.  1. 

Blow  V.  Taylor.  156 

2.  A  bill,  against  a  defendant,  not  an  Inhabitant 
of  this  country,  and  having  no  property  therein, 
cannot  be  sustained. 

Hopkirk  V.  BHdges.  418 

8.  In  a  bill  for  an  injunction,  where  relief  might 
have  been  had  at  law.  the  plaintiff  must  state  why 
he  did  not  defend  himself  at  law. 

Yancey  v.  Fenwick,  428 

4.  In  what  case  a  creditor,  on  filing  his  bill,  may 
at  once  prove  his  claim. 

Anderson  v.  Anderson  and  others,  475 

5.  After  special  demurrer  to  a  bill,  the  plaintiff 
may  have  leave  to  amend  on  payment  of  costs. 

Rose  V.  King.  475 

0.  On  a  bill  taken  as  confessed,  the  plaintiff  can- 
not obtain  a  final  decree,  without  filing  his  docu- 
ments, and  proving  his  case. 

Anonymous,  476 

7.  A  bill  for  discovery  lies  in  cases  only  where  the 
plaintiff's  right  cannot  be  established  without  the 

discovery  sought  for.    It  does  not  lie.  there- 
685     fore,  *to  dlflcover  the  name  of  a  negro  child 
whose   mother  Is  known,  nor  the  profits  of 
slaves,  of  which  a  jury  are  the  best  judges. 

Bass  V.  Bass.  478 

8.  A  bill  of  revivor  is  unnecessary,  where  a  mere 
revival  of  the  suit  is  sought:  a  scire  facias  being 
sufficient 

Vaughan  and  Wife  v.  Wilson's  Ex'r,  480 

0.  After  a  bill  of  injunction  has  been  taken  for 

confessed  for  want  of  an  answer,  a  motion  will  not 

be  received  from  the  defendant  to  discharge  It,  as 

having  been  improvidently  awarded. 

Turpln,  Adm'r  of  James,  v.  Jefferson,  488 

10.  After  publication  of  depositions,  and  the  cause 
set  for  hearing,  the  original  bill  cannot  be  amended 
by  making  new  parties,  or  charging  a  new  fact:  but 
a  supplemental  bill  may  be  offered. 

Pleasants  v.  Logan.  480 

11.  It  is  a  matter  of  course  for  a  remainder-man 
of  personal  chattels  to  file  a  bill  against  tenant  for 


life,  for  an  account  and  inventory  of  the  property, 
but  the  court  will  not  rule  the  tenant  for  life  to  give 
security  to  have  the  property  forthcoming  at  his 
death,  unless  there  appear  some  danger  of  its  being 
wasted  or  put  out  of  the  way. 

Mortimer  v.  Moffat  and  Wife,  508 

12.  A  sheriff  may  file  a  bill  of  interpleader  to  settle 
the  rights  of  property,  taken  in  execution,  to  which 
there  are  conflicting  claims:  but  an  injunction  will 
not  be  awarded  to  suy  any  suit  against  him,  in  case 
of  his  selling  the  property. 

Storrs  V.  Payne  and  others,  606 

BILL  OP  EXCEPTIONS. 
1.  Although  a  palpably  frivolous  bill  of  exceptions 
to  the  opinion  or  the  court  below  is  not  sufficient  to 
prevent  the  court  of  appeals  from  taking  up  a  cause 
out  of  its  turn  on  the  docket  as  a  delay  case;  yet. 
if  the  point  be  in  any  degree  doubtful,  it  will  not 
be  so  taken  up. 

Fox  V.  Govan,  156 

8.  A  bill  of  exceptions  may  be  filed  to  the  opinion 
of  an  inferior  court  in  granting  or  refusing  a  con- 
tinuance, and  the  superior  court  has  a  right  to  de- 
termine whether  a  sound  discretion  was  exerted. 
Hook  V.  Manny  and  others,  in  note.  167 

See  Continuance,  No.  1.    See  also 
Syme  and  others  v.  Montague,  180 

BILL  OF  REVIEW. 
It  should  appear  that  defendants  in  chancery, 
against  whom  a  decree  is  entered,  had  answered 
the  bill,  or  stood  out  process  of  contempt:  and,  if 
this  be  omitted,  a  bill  of  review  may  be  filed,  on  the 
ground  of  error,  upon  the  face  of  the  decree. 

Braxton  v.  Lee's  Heirs.  876 

BILL  OF  SALE. 

Under  circumstances  a  bill  of  sale,  though  abso- 
lute on  its  face,  will  be  deemed  a  mortgage:  the 
true  question  always  being  whether  a  purchase  of 
the  property,  or  a  loan  of  money  or  forbearance  of 
a  debt  were  Intended. 

Dabney.  Ac  v.  Green,  101 

In  this  case,  the  circumstances  proving  the  bill  of 
sale  to  hav**  been  Intended  as  a  mortgage  were 
gathered  from  other  writings  and  acts  of  the  par- 
ties, lb. 
BOND. 

See  Forthcoming  Bond. 

1.  Bond  and  security  for  complying  with  the  req- 
uisitions ofthe  act  of  congress  on  removing  a  cause 
from  a  state  court  to  the  circuit  court  of  the  United 
States,  may  be  given,  though  the  defendant  be  not 
personally  present. 

Brown  v.  Crippin  and  Wise.  178 

8.  A  bond  taken  by  the  sheriff,  of  a  debtor  In  cus- 
tody, conditioned  that  such  debtor  shall  keep  witbin 
certain  prison  bounds,  "until  he  shall  have  dis- 
charged the  debt  and  costs,  and  save  harmless  the 
6aid  sheriff."  is  Illegal  and  void.  It  should  be,  sim- 
ply, "that  he  shall  not  depart  or  go  out  of  the  rules 
or  bounds  of  the  prison  to  which  he  was  committed." 
Syme  v.  Griffin,  377 

8.  What  is  a  sufficient  assignment  of  a  breach,  in 
debt  on  a  bond  given  by  distributees  to  an  adminis- 
trator, to  indemnify  him  for  dividing  an  estate.   See 
Moss  and  others  v.  Moss's  Adm'r,  298 

4.  Where  there  was  an  action  on  a  joint  and  several 
bond  against  six  obligors,  and  the  capias  (which  was 

against  them  all)  was  executed  on  two  only. 
586     *it  was  held  that  the  plaintiff  was  not  bound  to 

sue  out  further  process  against  the  rest,  but 
might  take  judgment  against  those  two.  In  such 
case  it  seems  indifferent  whether  the  declaration  be 
against  those  two  only,  or  against  all  named  in  the 
writ,  provided  the  bond  be  properly  described. 
Moss  and  others  v.  Moss's  Adm'r,  298 

5.  The  assignee  of  a  bond  or  note  is  not  bound  to 
sue  the  maker,  if  he  be  notoriously  insolvent,  before 
he  can  resort  to  the  assignor. 

Saunders  v.  Marshall  et  al..  455 

6.  A  simple  contract  creditor  shall  receive  out  of 
the  real  assets  descended  to  the  heirs  at  law.  as 
much  as  has  been  paid  to  bond  creditors  out  of  the 
personal  assets. 

Hay  don  V.  Goodeetal.,  460 

BOUNDARIES. 

1.  Natural  or  reputed  boundaries,  or  lines  of 
marked  trees,  ought  to  be  established  in  preference 
to  mere  course  and  distance,  or  to  mistaken  descrip- 
tions in  surveys  or  conveyances. 

Dogan  V.  Seekrigbt,  Lessee  of  Carter,  185 

2.  It  seems  to  be  matter  of  law,  on  which  the 
court,  if  either  party  require  It,  should  instruct  the 
jury,  that  a  marked  line  shall  prevail  over  one 
which  was  never  marked.  lb. 

BREACH. 
1.  In  assigning  a  breach  of  covenant,  It  is  not 
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necessary  to  do  It  in  the  very  words  of  the  coTenant : 
the  Intention  of  the  parties  to  be  collected  from  the 
Instrument  may  alone  be  stated. 

Buster's  £x*r  v.  Wallace,  82 

2.  But  even  if  a  breach  be  badly  assigned,  it  will 
be  aided  after  a  verdict  for  the  plaintiff  on  an  issue 
Joined  on  the  plea  that  the  defendant  had  not 
broken  the  covenant.  lb. 

8.  In  debt  on  bond  with  collateral  condition,  an  as- 
signment of  a  breach  commencing  "and  whereas." 
Ac.  and  continuing  by  way  of  recital  to  the  end, 
without  any  direct  averment,  is  insufficient,  and 
such  error  is  fatal  on  general  demurrer. 

Syme  v.  Griffin.  377 

4.  What  shall  be  a  sufficient  assignment  of  a 
breach,  in  debt  on  a  bond  fflvenby  distributees,  to 
indemnify  an  administrator.    See 

Moss  and  others  v.  Moss's  Adm'r,  283 

CERTAINry. 
Reasonable  certainty  with  respect  to  the  locality 
and  identity  of  the  land,  is  all  that  is  requisite  in 
pleading  a  jointure  in  bar  of  dower.    See  Lands, 
No.  8. 

Ambler  and  wife  v.  Norton,  23 

CERTIFICATE. 
The  court  of  appeals  will  direct  their  clerk  to 
ffrant  a  certificate  of  their  Judgment,  durlnff  term 
time,  if  it  be  absolutely  necessary  to  attain  the  Jus- 
tice of  the  case. 

Brown  V.  Crippin  and  Wise,  173 

CERTIORARL 
A  copy  of  the  record  must  accompany  every  ap- 
plication for  a  certiorari. 

Triplett  V.  Tyler.  418 

CHANCERY. 

See  Equity. 

1.  The  vendee  or  his  leffal  representatives  ought 
to  be  parties  to  a  suit  in  chancery  brought  by  the 
vendor  against  a  subsequent  purchaser,  to  recover 
a  balance  alleged  to  be  due  from  the  vendee. 

Duval  V.  Bibb,  118 

2.  The  chancellor,  on  dissolving  an  Injunction, 
ought  not  at  the  same  time,  to  dismiss  the  bill,  with- 
out the  complainant's  consent. 

See  Injunction,  No.  1. 

Blow  V.  Taylor,  1B9 

8.  An  error  committed  by  an  inferior  court  In  rul- 
ing a  defendant  at  law  into  a  trial  in  the  absence  of 
his  witnesses,  ought  to  be  corrected  by  a  superior 
court  of  common  law,  but  not  in  chancery.  See 
Affidavit,  No.  1. 

Syme  and  others  v.  Montague,  180 

4.  It  is  not  necessary  to  sute  In  a  decree  in  chan- 
cery, thai  all  the  preliminary  steps  towards  matur- 
ing the  cause  for  hearing  were  taken;  it  being 
intended,  where  the  cause  was  set  for  hearing, 
587  *that  it  was  regularly  done,  unless  the  party 
attempting  to  impugn  the  decree  shew  the  con- 
trary. 

Quarrier  v.  Carter's  Representatives,  248 

6.  The  superior  courts  of  chancery  have  power 
(upon  general  principles  of  equity)  to  direct  the 
venue  to  be  changed,  after  issue  joined,  in  a  county 
or  other  inferior  court,  where  it  appears  that  strong 
prejudices  existed  against  the  defendant,  which 
were  unknown  to  him  till  after  such  issue  was 
Joined,  and  that  a  fair  and  impartial  trial  could  not 
be  expected  in  the  court  where  the  suit  was  depend- 
ing. 

Darmsdattv.  Wolfe,  246 

0.  In  such  cases.  It  is  not  necessary  that  there 
should  have  been  a  Judgment  to  authorize  the  chan- 
cellor to  grant  the  injunction,  lb. 

7.  A  discovery,  since  a  trial  at  law.  of  new  evi- 
dence, wblch  with  ordinary  diligence  the  party 
might  have  known  and  obtained  in  time,  is  not  a 
sufficient  ground  for  a  court  of  equity  to  grant  a 
new  trial. 

Delima  v.  Glassell's  Adm'r,  809 

8.  Affidavits  filed  in  support  of  a  bill  (there  being 
no  proof  of  notice)  ought  not  to  be  considered  as 
testimony  in  the  cause:  unless  it  appear  in  the  rec- 
ord that  they  were  read,  eitber  by  consent  of  par- 
ties, or  without  opposition,  when  such  opx>osition 
might  have  been  made. 

Braxton  v.  Lee's  Heirs,  876 

9.  It  should  appear  that  defendants  in  chancery 
against  whom  a  decree  is  entered,  had  answered 
the  bill,  or  stood  out  process  of  contempt;  and  if 
this  be  omitted,  a  bill  of  review  may  be  filed  on  the 
ground  of  error  upon  the  face  of  the  decree.         lb. 

10.  Where  a  purchaser  comes  into  a  court  of  equity 
for  relief  against  a  judgment  at  law,  on  the  ground 
of  a  defect  In  the  vendor's  title,  to  part  of  the  tract 
of  land  purchased,  it  is  not  enough  for  him  to  allege 
such  defect  or  want  of  title,  he  must  prove  a  n  ac- 


tual eviction,  or  superior  title  in  some  other  person. 
Yancey  v.  Lewis,  880 

11.  A  bill  against  a  defendant  not  a  resident  of  this 
country,  and  having  no  property  therein,  cannot  be 
sustained. 

Hopkirkv.  Bridges,  418 

12.  In  a  bill  for  an  injunction,  where  relief  might 
have  been  had  at  law.  the  plaintiff  must  state  why 
he  did  not  defend  himself  at  law. 

Yancey  v.  Fenwick.  428 

18.  An  interlocutory  decree  being  affirmed  by  the 
court  of  appeals  does  not  change  its  terms;  bntit 
remains  to  be  executed  in  the  court  of  chancery  as 
before  the  appeal;  therefore,  in  this  case,  the  ap- 
peal being  affirmed  wiUiout  a  deduction  of  war  Inter- 
est on  a  British  debt,  such  deduction  will  be  made 
in  the  court  of  chancery,  especially  as  the  plaintiff 
is  asking  the  aid  of  that  court  to  carry  the  decree 
into  effecL 

Wilson  V.  Triplett,  4SS 

14.  Practice  as  to  bringing  in  the  defendant  by  a 
messenger,  to  answer  interrogatories. 

Brown,  Rives  &  Co.  v.  Wilson,  481 

16.  A  commission  to  examine  one  ot  the  defend- 
ants as  a  witness,  should  be  awarded  on  the  moUon 
of  the  plaintiff,  as  a  matter  of  course,  saving  ail  just 
exceptions. 

Plainvllle  v.  Brown  and  others.  485 

CIRCUIT  CX)URT  OF  THE  UNITED  STATES. 
1.  It  is  a  matter  of  right  in  the  defendant,  who  Is 
a  non-resident  of  a  state,  and  is  sued  in  a  state 
court,  to  remove  the  cause  to  the  circuit  court  of 
the  United  States.    See  Mandamus,  No.  1. 

Brown  v.  Crippin  and  Wise,  173 

8.  Bond  and  security  for  complying  with  the  req- 
uisitions of  the  act  of  congress,  on  removing  a 
cause  from  a  state  court  to  the  circuit  court  of  the 
United  States,  may  be  given,  though  the  defendant 
be  not  personally  present.  lb. 

CLERKS. 
An  heir  Is  not  bound  for  clerk's  fees  and  taxes  due 
from  the  ancestor. 

Haydon  v.  Goode  et  aL,  460 

COMMISSIONERS. 
1.  See  Account,  No.  2. 
Nimmo's  Ex'r  v.  The  Commonwealth,  57 

3.  What  evidence  ought  to  be  required  by  a  com- 
missioner, as  to  certain  items  of  disbursements. 

Miller  V.  Beverleys,  Ac..  41S' 

8.  For  what  misconduct  or  mistake  in  com- 

588     missioners.  under  a  decree  in  ^chancery,  their 

proceedings  will  be  set  aside. 

Spencer  v.  Carter,  402^ 

4.  Allowance  to  commissioners  appointed  to  divide 
lands  under  a  decree  of  the  court. 

Cabell  V.  Cabell  et  al..  486- 

5.  A  commissioner's  report  under  an  order  made 
when  the  representatives  of  a  deceased  party  were 
not  before  the  court,  will  be  set  aside. 

Duguid  V.  Patterson,  445- 

6.  A  report  shewing  a  balance  due  from  a  defend- 
ant is  not  a  sufficient  ground  for  an  order  directing 
the  money  to  be  brought  into  court. 

Campbell  v.  Braxton  and  others,  44&- 

7.  If  a  party  have  an  account  taken  as  to  a  subject 
before  decided  by  the  court  in  the  same  cause,  so 
much  of  the  commissioner's  report  will  be  at  the 
costs  of  such  party. 

Corbin  v.  Beverley  and  others,  4I& 

8.  A  report  made  while  a  cause  stood  dismissed,, 
and  before  it  was  reinstated,  will  be  recommitted. 

Williamson  v.  Childress,  448^ 

9.  Where  lands  are  decreed  to  be  sold  for  pay- 
ment of  debts,  the  deeds  to  purchasers  are  to  be  ex- 
ecuted by  the  commissioners  who  conduct  the  sale. 

Wilkinson's  Adm'r  v.  Oliver's  Representa- 
tives, 490 
la  At  what  time,  and  in  what  manner,  objections, 
for  want  of  proof  of  vouchers  exhibited  to  commis- 
sioners, ought  to  be  made. 

Read's  Ex'rs  v.  Winston  et  aL,  450 

11.  In  what  case  a  creditor  may  prove  his  claim 
before  a  commissioner  at  once  on  filing  his  bilL 

Anderson  v.  Anderson  and  others,  47S 

12.  A  defendant,  after  an  order  for  an  account, 
may  move  to  set  it  aside,  and  file  his  answer,  on  pay- 
ing the  costs  which  may  have  accrued  before  the 
commissioner. 

Lindsay  v.  Campbell  &  Wheeler  and  othera.    SfA- 

COMMISSIONS. 

1.  Allowed  to  trustees  for  executing  the  trust. 
Miller  V.  Beverley,  41^ 

2.  To  commissioners  appointed  to  divide  lands 
under  a  decree  of  the  court. 

Cabell  V.  Cabell  et  al..  49S 
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COMMISSIONS  TO  TAKE  DEPOSITIONS. 
After  a  cause  has  been  arffued.  a  commission  to 
take  depositions  cannot  be  obtained  bnt  npon  the 
affidavit  of  the  party,  and  by  special  order  of  the 
court  for  that  purpose. 

Anonymous,  400 

COMMITTEE. 
A  wife  beinff  a  lunatic,  and  put  under  the  care  of 
a  committee  by  the  county  court,  will  be  restored 
to  her  husband  by  a  decree  of  the  superior  court  of 
chancery,  upon  his  giving  bond  and  security  accord- 
ing  to  law. 

Coleman's  case,  506 

COMMON  LAW. 

1.  An  action  lies  at  common  law  against  a  sheriff 
for  not  executluff  and  retuminsr  the  process  of  the 
courts  of  chancery. 

Ronald  V.  Bentley  et  aL  and  Harmer  y.  Key.    40t 

2.  The  proper  line  of  demarcation  between  the 
jurisdictions  of  courts  of  law  and  equity. 

Alderson  v.  Blffffars  and  others,  470 

8.  Unless  the  plaintiff  can  shew,  from  some  pecul- 
iar circumstances  not  within  his  control,  that  he 
could  not  be  relieved  at  law,  he  shall  not  be  per- 
mitted to  come  into  a  court  of  equity. 

Nicholson  &  Heth  v.  Hancock  and  others.        401 

COMMON  WEALTH. 

1.  The  acts  of  limitations  do  not  extend  to  the- 
commonwealth  unless  expressly  mentioned. 

Nimmo*s  Ex'r  v.  The  Commonwealth,  67 

See  Limitations.  No.  1. 

2.  No  lenrth  uf  time  can  bar  the  commonwealth 
from  execution  on  a  Judgment  in  her  favour,  nor 
even  render  it  necessary  to  sue  out  a  scire  facias  to 
entitle  her  to  such  execution.  lb. 

COMPENSATION. 

1.  Allowed  to  trustees  for  executing  the  trust 
Miller  V.  Beverley,  416 

2.  To  commissioners  appointed  to  divide  lands  un- 
der a  decree  of  the  court. 

Cabell  V.  Cabell  et  al.,  436 

CONDITION. 

If  a  jointure  be  subject  to  any   condition 

589     *other  than  the  law  annexes  to  dower,  and 

therefore  be  not  a  bar  to  the  writ  of  dower, 

the  demandant  must  shew  this  by  a  replication  to 

the  plea  of  the  tenant    See  Replication,  No.  1. 

Ambler  and  Wile  v.  Norton.  28 

CONFESSION. 

1.  On  a  bill  taken  as  confessed,  the  plaintiff  can- 
not obtain  a  final  decree,  without  fllinff  his  docu- 
ments, and  provlnsr  his  case. 

Anonymous.  476 

2.  After  a  bill  of  injunction  taken  for  confessed,  a 
motion  will  not  be  received  to  discharge  It  as  hav- 
ing been  improvldently  awarded. 

Turpin.  Adm*r  of  James,  v.  Jefferson,  488 

CONSENT. 
Of  parties  is  requisite  to  authorize  an  order  for 
an  account  before  the  hearing  of  a  suit  in  chancery. 
Cuttinff  and  Wife  v.  Carter,  478 

CONSIDERATION. 

1.  Notwithstanding  an  absolute  deed  of  bargain 
and  sale,  and  a  receipt  at  the  foot  thereof,  in  full 
for  the  consideration  expressed  therein,  the  vendor, 
under  circumstances,  may  retain  an  equitable  lien 
on  the  land  for  the  purchase -money. 

Duval  V.  Bibb.  118 

See  Lien,  No.  2. 

2.  In  equity,  either  party  to  a  deed  may  aver  and 
prove  aralnst  the  other,  or  aralnst  a  purchaser 
with  notice,  the  true  consideration  on  which  it  was 
founded,  though  a  different  consideration  be  men- 
tioned therein ;  but  a  bona  fide  purchaser,  without 
notice  of  the  existence  of  such  consideration,  is  not 
to  be  affected  thereby.  lb. 

8.  A  marriage  settlement  on  a  wife  with  whom 
the  husband  had  long  lived  in  a  state  of  fornication, 
and  by  whom  he  had  several  children,  will  be 
deemed  not  to  have  been  on  valuable  consideration, 
but  voluntary  and  fraudulent  as  to  creditors. 

Oreenhow  v.  Coutts  and  others,  485 

CONSIGNOR  AND  CONSIGNEE. 
A  consignee  of  ffoods  may  dispose  of  them  in  the 
way  of  trade,  but  he  cannot  pawn  them  for  his  own 
benefit  so  as  to  devest  the  property  of  the  con- 
sic^nor.  In  this  case,  the  facts  beinff  clear,  the 
consignors  (the  plaintiffs)  are  not  to  be  turned 
round  to  a  court  of  law;  but  a  decree  may  be  en- 
tered in  their  favour  at  once,  airalnst  the  pawnees. 
Skinner  &  Co.  v.  Dodge  &  Cobb  et  al.,  482 


CONSTRUCTION. 

1.  Of  the  act  of  descents,  as  to  the  mother's  In- 
heriting the  estate  from  an  infant  child,  on  whom 
it  descended  from  the  great  uncle  of  the  infant 

Owen  V.  CoffblU  and  others.  487 

2.  Of  wills.    See  Wills,  and 

Reno's  Executors  v.  Davis  and  Wife,  888 

8.  Of  statutes  generally.    See  Acts  of  Assembly. 

CONTEMPT. 

1.  After  a  decree  for  an  account  affalnst  a  defend- 
ant who  is  in  contempt  and  a  report  of  the  com- 
missioner, such  defendant  can  be  permitted  to  file 
his  ansvrer  on  condition  only  that  he  do  not  delay 
the  trial. 

Fisher  V.  Fisher.  48i 

2.  While  a  defendant  is  in  contempt  no  plea  or 
demurrer  can  be  admitted,  but  upon  motion  in  open 
court 

Lanev.  Ellzey.  604 

8.  A  defendant's  being  in  contempt  to  the  first 
process  of  the  court  is  not  a  contempt  to  the  decree, 
and  forms  no  objection  to  his  pleading  to  a  scire 
facias  brought  to  revive  that  decree.  lb, 

4.  How  the  performance  of  decrees  for  alimony  Is 
to  be  enforced,  where  the  defendant  stands  out 
process  of  contempt 

Purcell  V.  Purcell,  607 

CONTINUANCE. 
1.  A  court  In  granting  or  refusing  a  continuance 
of  a  cause,  ought  to  exercise  a  sound  discretion.  If. 
therefore,  a  party  be  ruled  into  a  trial  when  it  ap- 
pears from  the  facts  stated  in  a  bill  of  exceptions 
that  he  was  entitled  to  a  continuance,  the  judgment 
obtained  against  him  will,  for  that  cause,  be  re- 
versed by  a  superior  court 

Hook  V.  Nanny  and  others,  in  a  note,  157 

540        *2.  On  the  dissolution  of  an  injunction,  the 
complainant  has  a  right  to  continue  his  cause 
as  an  original  suit    See  Injunction,  No.  1. 

Blow  V.  Taylor,  ISO 

CONTRACT. 

1.  In  cases  of  usury,  the  borrower  filing  his  bill  in 
equity  is  entitled  to  relief,  not  against  the  contract 
entirely,  but  to  the  amount  of  all  but  the  principal 
money;  the  lender  being  entitled  to  receive  his 
principal,  without  any  Interest 

Marks  v.  Morris.  468 

2.  In  such  cases,  though  relief  be  given  against 
the  interest  the  usurious  assurances  remain  as  a 
security  for  the  principal:  and  the  court  will  direct 
them  to  be  enforced  to  that  extent  if  it  be  not  paid 
by  a  given  day.  lb. 

CONVEYANCE. 

1.  A  vendor  having  conveyed  a  tract  of  land  by  an 
absolute  deed  of  bargain  and  sale  may  yet  retain 
an  equitable  lien  on  the  land  for  the  purchase- 
money,  under  circumstances. 

Duval  V.  Bibb,  118 

See  Lien,  No.  2. 

2.  In  equity,  either  party  to  a  deed  may  aver  and 
prove  against  the  other,  or  against  a  purchaser 
with  notice,  the  true  consideration  on  which  the 
deed  was  founded,  though  a  different  consideration 
be  mentioned  therein;  but  a  bona  fide  purchaser, 
without  notice  of  the  existence  of  such  considera- 
tion, is  not  to  be  affected  thereby.  lb. 

8.  Natural  or  reputed  boundaries,  or  lines  of 
marked  trees,  ought  to  be  established  in  preference 
to  mere  course  and  distance,  or  to  mistaken  descrip- 
tions in  surveys  or  conveyances. 

Dogan  v.  Seekright.  Lessee  of  Carter,  126 

4.  See  Boundaries,  No.  2.  lb. 

5.  A  conveyance  of  land  by  two  out  of  three  exec- 
utors, all  of  whom  qualified  and  were  living,  (the 
testator  having  directed  the  sale  and  conveyance 
by  his  executors,  in  general  terms.)  is  not  valid  in 
law.  and  cannot  be  aided  in  equity:  nor  would  the 
payment  of  the  purchase-money,  in  such  case, 
create  any  lien  on  the  land. 

M'Rae  v.  Farrow.  444 

6.  Where  a  sale  of  lands  is  directed  by  a  court  of 
equity,  the  deeds  to  purchasers  are  to  be  executed 
by  the  commissioners. 

Wilkinson's   Adm'rs  v.  Oliver's  Representa- 
tives. 460 

7.  Where  an  infant  is  directed  to  join  in  a  con- 
veyance, or  to  do  any  other  act.  he  must  have  six 
months  allowed  him  after  he  attains  his  full  age,  to 
shew  cause  against  the  decree.  lb. 

CORPORATIONS. 
1.  How  far  the  general  assembly  has  power,  from 
time  to  time,  to  annul  or  alter  acts  of  incorporation. 
Currie's    Adm'rs    v.      Mutual     Assurance 
Society,  816 

8.  A  member  of  the  Mutual  Assurance  Society 
against  fire,  is  bound  by  an  act  of  assembly  varying 
the  terms  of  the  original  act  of  Incorporation:  such 
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act  beinr  passed  at  the  instance  of  a  legally  consti- 
tnted  meeting  of  the  said  society;  altboaffh  that 
indivldaal  member  was  not  present  at  the  meet* 
inff.  lb. 

8.  Where  an  act  of  Incorporation  provides  that 
there  shall  be  "three  directors,  out  of  whom  a  pres- 
ident shall  be  chosen/'  it  is  sufficient  If  the  president 
be  elected  by  a  legally  constituted  meetinsr,  and  at 
the  same  time  with  the  other  directors:  without 
havinff  been  previously  appointed  a  director.       lb. 

COUNTY. 

In  pleadinr  a  jointure  in  bar  of  dower,  it  Is  not 
necessary  to  specify  the  name  of  the  county  In 
which  the  jointure  land  lies;  provided  the  locality 
and  identity  of  the  land  be  described  with  reasona- 
ble certainty. 

Ambler  and  Wife  v.  Norton.  28 

COUNTY  COURT. 

1.  Quasre,  whether  a  mandamus  lies  from  the 
superior  courts  of  chancery  to  a  county  court,  com- 
peliinfiT  the  justices  to  hear  and  determine  a  cause 
where  there  has  been  unreasonable  delay? 

Webb  V.  Barbour.  468 

8.  Practice  where  the  plaintiff  is  proceeding  in  a 

superior  court  of  chancery,   and   on  the  equity 

side  of  a  county  court  for  the  same  cause  of 

541     •action. 

Johnston  y.  Bower  and  others,  476,  487 

3.  A  wife,  beinff  a  lunatic,  and  put  under  the  care 
of  a  committee  by  the  county  court,  will  be  restored 
to  her  husband  by  a  decree  of  the  superior  court  of 
chancery  upon  his  givlnff  bond  and  security  accord- 
iuff  to  law. 

Coleman's  case,  606 

COURT. 

1.  A  court  Is  not  bound  to  give  instructions  on 
general  and  abstract  propositions;  but  only  on  the 
actual  case  before  them. 

Buster's  Executor  v.  Wallace,  82 

2.  If  depositions  offered  as  evidence  in  a  court  of 
law  contain  matter  supposed  to  be  exceptionable, 
the  proper  course  is  to  point  out  the  exceptionable 
passages,  and  then  move  the  court  to  instruct  the 
jury  to  disregard  such  passages.  lb. 

8.  See  Boundaries,  No.  8. 
Dogan  V.  Seekrlght,  Lessee  of  Carter.  125 

4.  A  court  in  granting  or  refusing  a  continuance 
of  a  cause  ought  to  exercise  a  sound  discretion,  of 
which  a  superior  court  will  judge  on  a  bill  of  ex- 
ceptions.   See  Continuance,  No.  1. 

Hook  V.  Nanny  and  others,  in  note,  167 

6.  See  SUte  Court.  No.  1,  2. 

Brown  v.  Crlppln  and  Wise.  178 

6.  An  error  committed  by  an  inferior  court,  in 
ruling  a  defendant  at  law  into  a  trial  in  the  absence 
of  his  witnesses,  ought  to  be  corrected  by  a  superior 
court  of  common  law.  but  not  in  chancery.  See 
Affidavit,  No.    1. 

Syme  and  others  v.  Montague,  180 

COURT  OF  APPEALS. 

1.  See  Appeal.  No.  1. 

Marks  and  Wife  v.  Bryant  and  Wife,  01 

2.  The  court  of  appeals  will  not  Uke  up  a  cause 
out  of  its  turn  on  the  docket,  as  a  delay  case,  if  the 
point  be  in  any  degree  doubtf  uL 

Fox  V.  Govan.  166 

See  Bill  of  Exceptions.  No.  1. 

3.  The  court  of  appeals  will  direct  their  clerk  to 
grant  a  certificate  of  their  judgment,  during  term 
time.  If  it  be  absolutely  necessary,  to  attain  the  Jus- 
tice of  the  case. 

Brown  V.  Crlppln  and  Wise.  173 

COURT  OF  CHANCERY. 
See  Equity. 

1.  A  sheriff  Is  liable  to  an  action  at  common  law 
for  not  executing  and  returning  the  process  of  the 
superior  courts  of  chancery:  but  quaere,  whether 
he  is  liable  to  attachment? 

Ronald  v.  Bentley  et  al.  and  Harmer  v.  Key,   461 

2.  Quaere,  whether  a  mandamus  lies  from  the 
superior  courts  of  chancery  to  the  county  courts, 
compelling  the  justices  to  hear  and  determine  a 
cause,  where  there  appears  to  have  been  unreason- 
able delay. 

Webb  V.  Barbour.  468 

8.  How  far  English  decisions  are  regarded  by  the 
superior  court  of  chancery  for  the  Richmond 
district. 

Marks  V.  Morris,  463 

4.  The  proper  line  of  demarcation  between  the 
jurisdictions  of  courts  of  law  and  equity. 

Alderson  v.  Blggars  and  others,  470 

h.  See  Equity.  No.  36.  S.  C. 

6.  A  court  of  equity  ought  not  to  Interpose  in  the 
case  of  a  nuisance,  except  where  the  law  would  not 


afford  an  Immediate,  nor  an  adequate  remedy,  until 
irreparable  injury  might  be  done. 

Wingfield  V.  Crenshaw.  4T4 

7.  Practice  where  the  plaintiff  is  proceeding  in  a 
superior  court  of  chancery,  and  on  the  equity  side 
of  a  county  court  for  the  same  cause  of  action. 

Johnston  v.  Bower  and  others.  4T6 

8.  A  plaintiff  in  a  superior  court  of  chancery,  to 
which  a  suit  has  been  remanded  from  the  court  of 
appeals,  cannot  be  ruled  to  give  security  for  the 
costs  incurred  In  the  last-mentioned  court. 

Lambert  v.  Key,  m 

9.  A  plea  to  the  jurisdiction  of  a  superior  court  of 
chancery,  that  a  suit  for  the  same  matter  is  depend- 
ing in  a  county  court  is  proper. 

Johnston  v.  Bower  and  others.  4^ 

ia  A  court  of  chancery  will  not  rule  a  tenant  for 

life  of  personal  property  to  give  security  to  have  it 

forthcoming  at  his  death,  unless  there  appear  some 

danger  of  Its  being  wasted  or  put  out  of  the  way. 

Mortimer  v.  Moffatt  and  Wife.  hS 

542  *1 1.  A  wife  being  a  lunatic,  and  put  under  the 
care  of  a  committee  by  the  county  conrt,  will 
be  restored  to  her  husband  by  a  decree  of  the 
superior  court  of  chancery,  upon  bis  giving  bond 
and  security  according  to  law. 

Coleman's  case,  soe 

12.  The  court  of  chancery  has  jurisdiction  in  cases 
of  alimony. 

Purcell  V.  Purcell,  SOT 

COURTS. 

1.  The  proper  line  of  demarcation  between  the 
jurisdiction  of  courts  of  law  and  equity. 

Alderson  v.  Blggars  and  others.  470 

8.  See  Equity.  No.  36.  S.  C. 

8.  Practice  where  the  plaintiff  is  proceeding  In  a 
superior  court  of  chancery,  and  on  the  equity  side 
of  a  county  court  for  the  same  cause  of  action. 

Johnston  v.  Bower  and  others,  476 

4.  A  justice  of  the  peace  may  b«  amerced  and 
removed  from  office  upon  an  information  agaio^st 
him  in  a  superior  court  of  criminal  jurisdiction,  for 
misbehaviour  in  office. 

The  Commonwealth  v.  Alexander,  se 

5.  In  such  case,  the  jury's  finding  the  defendant 
"guilty,"  Is  sufficient  to  authorize  the  judgment  of 
amotion  from  office;  but  no  further  testimony  is 
admissible  before  the  court  after  the  jury  has  been 
discharged.  lb. 

COSTS. 

1.  Under  what  circumstances  relief  will  be 
granted  in  equity,  but  at  the  cosu  of  the  complain- 
ant. 

Mosby  V.  Haskins  et  al.,  437 

8.  In  what  cases  trustees,  executors  or  adminis- 
trators, shall  pay  costs  out  of  their  own  estates. 
Sorrel  v.  Proctor,  43t 

8.  If  a  party  have  an  account  taken  as  to  a  subject 
before  decided  by  the  court  in  the  same  cause,  so 
much  of  the  report  will  be  at  his  own  costs. 

Corbin  v.  Beverley  and  others,  443 

4.  After  special  demurrer  to  a  bill  in  chancery, 
the  plaintiff  may  have  leave  to  amend  on  payment 
of  costs. 

Rose  V.  King.  475 

6.  A  plaintiff  In  a  superior  court  of  chancery,  not 
being  an  inhabitant  of  this  commonwealth,  may  be 
ruled  to  give  security  for  the  costs  In  that  court: 
but  not  for  costs  Incurred  In  the  court  of  appeals 
from  which  the  suit  was  remanded  for  farther 
proceedings. 

Lambert  v.  Key,  484 

6.  A  defendant  after   an  order  for  an  account. 

may  move  to  set  it  aside,  and  file  his  answer,  on 

paying  the  costs  which  may  have  accrued  before 

the  commissioners. 

Lindsay  v.  Campbell  &  Wheeler  and  others,   M6 

COVENANT. 

1.  In  declaring  on  a  covenant,  it  is  sufficient  to  set 
out  the  substance  and  legal  effect  only  of  such  part.s 
of  the  deed  as  are  necessary  to  entitle  the  plaintiff 
to  recover;  and  in  assigning  a  breach,  it  is  not 
necessary  to  do  it  in  the  very  words  of  the  cotc- 
nant;  the  intention  of  the  parties  to  be  collected 
from  the  instrument  may  alone  be  stated.  If. 
therefore,  the  declaration  charge  a  covenant  to  sell 
to  the  plaintiff  a  certain  quantity  of  land,  and  to 
refund  all  moneys  paid  therefor,  in  case  tlie  land 
or  any  part  be  lost,  itls  a  sufficient  assignment  of  the 
breach  that  "the  defendant  had  no  land  at  all*'  in 
the  place  specified. 

Buster's Ex'r  v.  Wallace,  8* 

2.  But  even  if  a  breach  be  badly  assigned,  it  will 
be  aided  after  a  verdict  for  the  plaintiff  on  an  issue 
joined,  on  the  plea  that  the  defendant  had  not 
broken  the  covenant.  ibw 

8.  See  Agreement,  No.  1. 


2.  Wbat  are  8uch  reasonable  charg-es  and  dis- 
bursements, lb. 

See  Executors  and  Administrators,  No.  8. 

3.  Tbe  proceeds  of  tbe  sale  of  land  directed  by  tbe 
-will  of  a  testator  to  be  sold  for  the  payment  of  his 

debts,    are  equitable    assets,   and  should  be 
543     distributed    Damons'    all    the    creditors    pari 

passu:  nor  are  such  assets  proper  subjects  for 
the  cosmisance  of  a  court  of  law. 

Nimmo's  Ex*r  v.  The  Commonwealth.  75 

4.  Under  what  circumstances  the  creditors  of 
a  father  are  not  entitled  to  disturb  the  possession 
of  a  slave  by  his  infant  child  who  is  deemed  a 
purchaser  for  a  valuable  consideration. 

Braxton  v.  Qaines  and  others,  161 

See  Purchaser.  No  8. 

5.  A  simple  contract  creditor  shall  receive,  out 
of  the  real  assets  descended  to  the  heirs  at  law. 
as  much  as  has  been  paid  to  bond  creditors  out  of 
the  personal  assets. 

Hay  don  v.  Goode  et  al.,  460 

6.  A  creditor  admitted  a  party  plaintiff,  for  the 
purpose  of  obtain! US'  a  proportion  of  an  equitable 
fund,  may.  on  Anns'  his  bill,  at  once  prove  his  claim 
before  a  commissioner,  (to  whom  the  subject 
ffencrally  has  been  referred,)  without  waiting 
until  the  cause,  as  to  him,  shall  have  been  set  for 
hearing  in  the  usual  course  of  the  court. 

Anderson  v.  Anderson  and  others.  475 

7.  A  marriage  settlement  on  a  wife,  with  whom 
the  husband  had  Ions  lived  in  a  state  of  fornica- 
tion, and  by  whom  he  had  several  children,  will 
be  deemed  not  to  have  been  on  valuable  consider- 
ation, but  voluntary  and  fraudulent  as  to  creditors. 

Greenhow  v.  Ck)utts  and  others,  485 

8.  A  home  defendant,  decreed  to  pay  money  to  a 
creditor  of  an  absent  defendant,  will  be  compelled 
to  pay  interest,  unless  he  make  a  leiral  tender,  or 
brinff  the  money  into  court 

Ross  V.  Austin.  502 

COURSE  AND  DISTANCE. 

1.  Natural  or  reputed  boundaries,  or  lines  of 
marked  trees  ouffht  to  be  established  in  prefer- 
ence to  mere  course  and  distance,  or  to  mistaken 
descriptions  in  surveys  or  conveyances. 

Doffau  V.  Seekriffht.  Lessee  of  Carter,  125 

2.  See  Boundaries,  No.  2.  lb. 

DAMAGES. 

1.  If  the  Jury  In  a  mill  case,  find  that  a  certain 
number  of  acres  of  land  will  be  overflowed 
"together  with  all  other  damages  to  the  value  of 
a  specified  sum,**  it  is  special  enough,  an^  will  not 
bar  an  action  for  any  damages  not  foreseen  and 
estimated  by  them. 

Coleman  v.  Moody,  2 

2.  An  order  of  court  grantinff  leave  to  erect  a 
mill  is  valid,  thouffh  no  order  be  made  directing 
payment  of  the  damages  found  by  the  inquisition. 

lb. 
DEBT. 

1.  In  debt  on  bond  with  collateral  condition,  an 
assiffnmentof  a  breach  commencioff  "and  whereas," 
Ac.  and  continuing  by  way  of  recital  to  the  end. 
without  any  direct  averment,  is  insufficient  and 
such  error  Is  fatal  on  general  demurrer. 

Syme  v.  Griffin.  277 

2.  In  debt  on  bond  given  by  distributees  to  in- 
demnify an  administrator  for  dividing  the  estate 
amonflT  them:  the  condition  belns  "that  they 
should  pay  him  their  respective  proportions  of  all 
debts  which  he  should  be  compelled  to  pay.  that 
should  thereafter  come  against  said  estate,"  it  is 
a  sufficient  assignment  of  a  breach  to  say.  "that 
the  plaintiff  on  a  day  subsequently  to  the  date  of 
the  bond,  had  paid  by  the  consent  of  the  defend- 
ants, a  debt  which  was  then  due  from  the  estate 
aforesaid,  and  which  as  administrator  he  was 
bound  to  pay.  and  that  the  defendants  had  not  paid 
him  their  respective  parts."  &c. 

Moss  and  others  v.  Mosses  Adm*r,  293 

DECEPTION. 
A  partner  having  withdrawn  from  a  mercantile 
company,  and  heiug  afterwards  erroneously  in- 
cluded in  a  suit  against  a  new  company  formed  by 
the  other  partners  may  be  relieved  In  equity 
against  a  judgment  obtained  in  such  suit:  on  the 
ground  that  one  of  the  company  prevented  his 
making  defence  at  law.  by  assuring-  him  that  the 
matter  should  be  adinsted. 


alone  be  stated.  If,  therefore,  the  declaration 
charg-e  a  covenant  to  sell  to  the  plaintiff  a  certain 
quantity  of  land,  and  to  refund  all  moneys  paid 
therefor,  in  case  the  land  or  any  part  be  lost,  it 
is  a  sufficient  assignment  of  the  breach  that  "the 
defendant  had  no  land  at  all"  in  the  place  speci- 
fied. 

Buster's  Ex'r  v.  Wallace,  82 

2.  But  even  If  a  breach  be  badly  assigned,  it  will 
be  aided  after  a  verdict  for  the  plaintiff  on  an 
issue  Joined,  on  the  plea  that  the  defendant  had 
not  broken  the  covenant  lb. 

8.  If  a  cause  be  remanded  to  an  inferior  court 
and  a  new  trial  directed,  the  superior  court  must 
be  presumed  to  have  thought  the  declaration 
sufficient:  consequently,  on  the  new  trial,  or  on  a 
second  appeal,  no  exception  can  be  taken  to  the 
declaration. 

Murdock,  &c  v.  Hemdon's  £x*rs,  200 

4.  It  Is  settled  under  our  act  of  assembly  (1  Rev. 

Code,  c.  66,  s.  40.  p.  80,)  that  a  plea  and  demurrer 

at  the  same  time   to   the  whole   declaration    are 

admissible. 

Syme  v.  Griffin.  277 

DECREE. 

1.  It  is  not  necessary  to  state  in  a  decree  In  chan- 
cery, that  all  the  preliminary  steps  towards  matur- 
ing' the  cause  for  hearing  were  taken.  It  being- 
intended  where  the  cause  is  set  for  hearing,  that 
it  was  regularly  done,  unless  the  party  intending- 
to  impugn  the  decree  shew  the  contrary. 

Quarrier  v.  Carter's  Representatives,  242 

2.  In  a  decree  against  infants,  time  shonld  be 
siven  them  to  make  objections,  after  attaining 
their  full  age. 

Braxton  v.  Lee's  Heirs,  376 

See  also 
Wilkinson's   Adm'r  v.  Oliver's  Representa- 
tives. 450 

3.  An  interlocutory  decree  being-  offered  in  the 
court  of  appeals,  does  not  change  its  terms,  but  it 
remains  to  be  executed  in  the  court  of  chancery, 
in  the  same  manner  as  before  the  appeal. 

Wilson  V.  Triplett  433 

4.  A  decree  of  a  preceding  term  ag-ainst  a 
defendant  who  was  then  dead  set  aside  on  motion. 

Hooe  V.  Barger  et  al.,  439 

5.  Proceedings  on  decrees  nisi. 

Watts's  Ex'rs  v.  Robertson,  442 

6.  How  decrees  on  foreign  attachments  should 
be  entered.  -       lb. 

7.  A  motion  for  an  account  is  irreg-ular:  it  should 
be  for  a  decree,  which  if  the  court  cannot  enter 
without  an  account  it  will  direct  one. 

Hampton's  Ex'rs  v.  Pollard,  451 

8.  Where  land  has  been  sold  under  a  decree  to 
foreclose  a  mortgag-e.  a  Jury  will  be  directed  to 
ascertain  what  proportion  the  value  of  the  dower 
estate  bore  to  that  in  remainder:  and  the  sum 
found  by  the  Jury  will  be  decreed  to  the  tenant 
in  dower. 

Pollard  et  al.  v.  Underwood  et  al..  459 

9.  On  a  bill  taken  as  confessed,  the  plaintiff  con- 
not  obtain  a  final  decree,  without  filing-  his  docu- 
ments, and  proving  his  case. 

Anonymous.  476 

10.  After  a  decree  for  an  account  against  a 
defendant  who  Is  in  contempt,  and  a  report  of 
the  commissioner,  such  defendant  can  be  per- 
mitted to  file  his  answer,  on  condition  only  that 
he  do  not  delay  the  trial. 

Fisher  v.  Fisher.  484 

11.  The  time  allowed  by  a  decree  against  an 
absent  defendant,  within  which  he  might  shew 
cause  ag-alnst  It.  having  expired,  the  plaintiff  is 
entitled  to  the  benefit  of  the  decree,  without  g-ivingr 
the  security  originally  required  by  it 

Ross  V.  Austin.  602 

12.  A  home  defendant  decreed  to  pay  money  to 
a  creditor  of  an  absent  defendant  will  be  compelled 
to  pay  interest  unless  he  make  a  legal  tender  or 
bring  the  money  into  court  ib. 

18.  How  the  performance  for  decrees  of  alimony 
Is  to  be  enforced,  where  the  defendant  stands  out 
process  of  contempt 

Purcell  V.  Purcell,  507 

14.  A  defendant's  belng^ln  contempt  to  the  first 
process  of  the  court  is  not  a  contempt  to  the 
decree,  and  forms  no  objection  to  his  pleading-  to 
a  scire  facias  brought  to  revive  that  decree. 

Lane  v.  Ellzey.  504 

lb.  A   defendant   may    plead    to  a   scire   facia 
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Tcyed  to  a  wife  was  intended  in  lieu  of  dower. 
tbOQg-li  not  80  expressed.    See  Jointure.  No.  1. 

Ambler  and  Wife  v.  Norton,  tt 

%.  See  Covenant,  No.  1. 
Buster^sEz'r-y.  Wallace,  8S 

8.  A  vendor  bavin?  conveyed  a  tract  of  land  by 
an  absolute  deed  of  bargain  and  sale  may,  never- 
theless, by  virtue  of  a  parol  agreement  coupled 
with  continuing  to  reside  on  the  land,  retain  an 
equitable  lien  against  a  purchaser  from  the  vendee 
having  actual  notice  of  such  agreement 

Duval  V.  Bibb,  118 

See  Lien.  No.  2. 

4.  In  equity,  either  party  to  a  deed  may  aver  and 
prove  against  the  other,  or  against  a  purchaser 
with  notice,  the  true  consideration  on  which  it 
was  founded,  though  a  different  consideration  be 
mentioned  therein. 

Duval  V.  Bibb,  118 

See  Equity,  No.  6. 

6.  No  particular  form  of  words  is  necessary  in 
the  signature  of  a  deed  by  an  attorney  in  fact; 
provided  the  act  be  done  in  the  name  of  his  prin- 
cipal. It  is  therefore  indifferent  whether  he  sign 
It  "B.  W.  attorney  for  R.  C"  or  "R.  C.  by  B.  W.  his 
attorney." 

Jones's  Devisees  v.  Carter.  184 

6.  In  what  case  a  deed  for  land  by  two  out  of 
three  executors  is  not  valid  in  law,  and  cannot  be 
aided  in  equity. 

M'Kae  v.  Farrow,  444 

7.  Where  a  sale  of  lands  is  directed  by  a  court  of 
equity,  the  deeds  to  purchasers  are  to  be  executed 
by  the  commissioners. 

Wilkinson's  Adm'r  v.  Oliver's  Representa- 
Uves,  4fiO 

8.  See  Infant,  No.  8.  lb. 

DEFAULT. 

A  defendant  may  plead  to  a  scire  facias  brought 
to  revive  a  decree,  which  was  obtained  by  default, 
that  the  original  contract  was  usurious. 

Lane  v.  Ellzey.  604 

DEFENDANT. 

I.  A  court  of  equity,  for  the  purpose  of  assisting 
process  of  execution  levied  on  tobacco  in  a  public 
warehouse,  will  award  an  injunction,  directing  the 
inspectors  not  to  deliver  the  notes  to  the  defendant 

Ogg  V.  Randolph  and  others,  446 

8.  Practice  of  reviving  suits  against  resident  and 
non-resident  defendants. 

Duguid  V.  Patterson.  446 

8.  A  verdict  at  law  against  a  party  is  no  bar  to  a 
decree  in  his  favour,  if  he  be  brought  into  chan- 
cery by  the  adverse  party;  otherwise,  if  he  were 
plaintiff  in  equity. 

Jones  V.  Jones.  447 

4.  PracUce  as  to  bringing  in  the  defendant,  by  a 
messenger,  to  answer  interrogatories. 

Brown,  Rives  &  Co.  v.  Wilson.  481 

6.  Practice  in  appointing  guardians  to  defend 
infants. 

Chapman  v.  Tuberville,  482 

6.  A  commission  to  examine  one  of  the  defend- 
ants, as  a  witness,  should  be  awarded,  on  the 
motion  of  the  plaintiff,  as  a  matter  of  course;  sav- 
ing all  Just  exceptions. 

Plain ville  v.  Brown  and  others,  483 

7.  A  motion  to  be  admitted  as  a  defendant  is  not 
regular:  but,  in  case  of  an  injunction,  if  it  appear 
that  the  person  making  the  motion  is  interested 
in  the  subject  of  controversy,  the  court  will  order 
the  injunction  to  be  dissolved,  unless  the  plaintiff 
will  amend  his  bill,  and  make  him  a  defendant. 

Harrison  v.  Morton,  488 

8.  After  a  bill  of  injunction  has  been  taken  for 
confessed,  for  want  of  an  answer,  a  motion  will 
not  be  received  from  the  defendant  to  discharge  it, 
as  having  been  improvidently  awarded. 

Turpin,  Adm'r  of  James,  v.  Jefferson,  483 

9.  After  a  decree  for  an  account  against  a 
defendant,  who  is  in  contempt,  and  a  report  of 
the  commissioner,  such  defendant  can  be  per- 
mitted to  tile  his  answer  on  condition  only  that  he 
do  not  delay  the  trial. 

Fisher  v.  Fisher,  484 

10.  A  commission  cannot  issue,  at  the  instance 
of  a  defendant,  to  examine  the  plaintiff  as  a  wit- 
ness in  the  cause. 

Ross  V.  Carter,  488 

II.  The  time  allowed  by  a  decree  against  an 
absent  defendant,  within  which  he  might  shew 
cause  against  it,  having  expired,  the  plaintiff   is 


make    a   legal  tender,  or  bnng  the  money   into 
court 

Ross  V.  Austin.  SOS 

18.  While  a  defendant  is  In  contempt,  no  plea  or 
demurrer  can  be  admitted  but  upon  motion  In 
open  court 

Lane  v.  Ellzey.  504 

14.  A  defendant's  being  in  contempt  to  the  first 
process  of  the  court  is  not  a  contempt  to  the 
decree:  and  forms  no  objection  to  his  pleading  to  a 
scire  facias  brought  to  revive  that  decree.  lb. 

16.  A  defendant  may  plead  to  a  scire  facias 
brought  to  revive  a  decree,  which  was  obtained 
against  him  by  default  that  the  original  contract 
was  usurious.  lb. 

16.  A  defendant  after  an  order  for  an  account 
may  move  to  set  it  aside,  and  file  his  answer,  on 
paying  the  costs  which  may  have  accrued  before 
the  commissioner. 

Lindsay  v.  Campbell  A  Wheeler  and  others.   5fl6 

17.  How  the  performance  of  decrees  for  alimony 
is  to  be  enforced,  where  the  defendant  stands  oat 
process  of  contempt 

Purcell  V.  Purccll,  5or 

DELAY. 

Quaere,  whether  a  mandamus  lies  from  the  supe- 
rior courts  of  chancery  to  a  county  court.  compelUag^ 
the  Justices  to  hear  and  determine  a  cause,  where 
there  appears  to  have  been  unreasonable  dela^'  * 
Webb  V.  Barbour,  408 

DELAY  CASE. 

Although  a  palpably  frivolous  bill  of  exceptions  to 
the  opinion  of  the  court  below  is  not  sufficient  to 
prevent  the  court  of  appeals  from  taking  up  a 
cause  out  of  its  turn  on  the  docket  as  a  delay  case: 
yet  if  the  point  be  in  any  degree  doubtfal.  it  w j: 
not  be  so  taken  up. 

Fox  V.  Govan.  t5S 

DEMURRER. 

1.  In  averring  a  Jointure  in  bar  of  dower,  the 
failure  to  state  in  the  plea,  that  the  husband  "being 
seized  in  fee  of  the  premises"  made  the  Jointore. 
is  not  a  substantial  defect  nor  sufficient  to  author- 
ize the  reversal  of  a  Judgment  for  the  tenant,  tbe 
demandant  having  failed  to  assign  it  as  a  cau<$e 
of  demurrer. 

Ambler  and  Wife  v.  Norton,  » 

8.  It  is  settled  under  our  act  of  assembly,  (l  Rev. 
Code,  p.  80.  c.  66.  s.  40,)  that  a  plea  and  demurrer  at 
the  same  time  to  the  whole  of  the  declaration,  are 
admissible. 

Syme  v.  Oriffin,  srr 

8.  A  general  demurrer  is  an  issuable  plea,  wbicb 
ought  to  be  received  on  setting  aside  an  office 
Judgment  *  lb. 

4.  In  debt  on  bond  with  collateral  condition,  an 
assignment  of  a  breach  commencing  "and 
whereas,"  &c.  and  continuing  by  way  of  recital  to 
the  end,  without  any  direct  averment  is  insnffi- 
cient:  and  such  error  is  fatal  on  general  demur- 
rer, lb. 

6.  After  special  demurrer  to  a  bill  in  chancery, 
the  plaintiff  may  have  leave  to  amend  on  payment 
of  costs. 

Rose  V.  King.  4?^ 

6.  Objections  to  a  scire  facias  to  revive  should 
be  by  plea  or  demurrer,  unless  at  the  hearing  ibe 
party  do  not  entitle  himself  to  revive, 

Vaughan  and  Wife  v.  Wilson's  Ex*r,  4» 

7.  While  a  defendant  is  in  contempt  no  plea  or 
demurrer  can  be  admitted,  but  upon  motion  in 
open  court 

Lane  v.  Ellzey,  504 

DEPOSITIONS. 

1.  The  reasonable  notice  which  the  law  requires 
upon  taking  depositions  must  depend  upon  cir- 
cumstances: therefore,  where  a  notice  "was  left 
with  the  wife  of  the  party  at  his  dwelling-house, 
when  it  was  known  by  the  adverse  party  that  he 
was  absent  on  a  Journey  to  another  state,  an  J 
where  it  appeared  also,  that  the  notice  miirht 
previously  have  been  given  to  the  party  himself, 
and  that  the  taking  of  the  deposition  miffht  have 
been  postponed,  as  it  respected  the  trial  of  the 
cause,  till  his  return;  it  was  held  that  the  notice 
was  insufficient  and  the  deposition  taken  nnder  i: 
was  suppressed. 

Coleman  v.  Moody,  i.  e 

2.  If  depositions  offered  as  evidence  In  a  conn 
of  law  contain  matter  supposed  to  be  exception- 
able, the  proper  course  is  to  point  oat  the   excei^ 
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tionable  passages,  and  then  move  the  coart 
S8J     to  instruct  the  jaryto  disregard  ^uch  pas- 
sages. 
Buster's  Ex'r  ▼.  Wallace,  82 

8.  When  exceptions  to  such  as  are  taken  after  the 
<:ause  is  set  for  hearing  may  be  made. 

Foster  V.  Sutton*  401 

4.  After  a  cause  has  been  arfirued,  a  commission  to 

take  depositions  cannot  be  obtained,  but  upon  the 

affidavit  of  the  party,  and  by  special  order  of  the 

court  for  that  purpose. 

Anonymous,  400 

6.  A  notice  to  take  a  deposition  given  to  the  over- 
seer of  the  party,  who  resided  part  of  his  time  in 
the  state,  and  part  out,  is  not  sufficient 

Chapman  v.  Chapman,  426 

6.  After  publication  of  depositions,  and  the  cause 

set  down  for  hearinff,  the  original  bill  cannot  be 

amended  by  making  new  parties,  or  charging   a 

new  fact:  but  a  supplemental  bill  may  be  offered. 

Pleasants  v.  Logan,  480 

DESCENTS. 
Construction  of  the  act   of  descents,   as  to  the 
mother's  inheriting  the  estate  from  an  infant  child, 
•on  whom  it  descended  from  the  great  uncle  of  the 
infant. 

Owen  V.  Gogblll  and  others,  487 

DESCRIPTION. 
An  action  of  detinue  may  be  maintained  for  an  in- 
fant negro  chHd,  of  such  a  mother,  without  any 
other  description. 

Bass  V.  Bass,  478 

DETINUE. 

1.  An  executor  having  delivered  certain  slaves  to 
legatees,  as  their  property  under  the  will,  a  sub- 
sequent action  of  detinue  against  him  for  other 
slaves  which  the  testator  held  in  the  same  right,  is 
not  sufficient,  though  prosecuted  to  a  Judgment,  to 
prevent  the  act  of  limitations  from  running,  both 
at  law  and  in  equity,  in  favour  of  the  legatees. 

Spotswood  V.  Dandrldge  and  others,  140 

2.  If  the  plaintiff  obtain  a  judgment  in  detinue  for 
slaves,  and  their  profits,  to  the  rendition  of  the 
Judgment,  he  cannot  come  into  equity  for  the  prof- 
its which  afterwards  accrued  pending  an  appeal; 
nor  to  recover  their  iacrease  not  Included  in  such 
judgment;  nor  to  compel  the  delivery  of  them  by 
purchasers  from  the  defendant. 

Alderson  v.  Biggars  and  others,  470 

3.  An  action  of  detinue  may  be  maintained  for  an 
Infant  negro  child,  of  such  a  mother,  without  any 
•other  description. 

Bass  V.  Bass,  478 

DEVISE. 
See  Wills. 

1.  In  construing  a  will,  the  whole  must  be  taken 
together,  and  no  particular  clause  or  clauses 
selected. 

Reno's  Ex'rs  v.  Davis  and  wife.  288 

2.  The  word  increase  (without  the  word  future 
prefixed)  In  the  bequest  of  a  female  slave,  is  am- 
biguous; and,  if  the  intention  of  the  testator  In 
using  it  cannot  be  ascertained  from  the  whole  will 
taken  together,  parol  evidence  is  admissible  to  ex- 
plain it.  lb. 

DISBURSEMENTS. 

1.  How  far  a  trustee  allowed  for  the  disbursements 
made  by  him  without  the  consent  of  his  co-trustees. 

Miller  V.  Beverleys,  Ac,  416 

2.  What  evidence  ought  to  be  required  by  a  com- 
missioner as  to  certain  items  of  disbursements.    lb. 

DISCOUNTS. 
The  plaintiff  in  replevin  may  avail  himself  of  a 
set-off.  on  the  same  principle  that  a  defendant  may 
prove  discounts  in  any  other  suit. 

Nicolson  &  Beth  v.  Hancock  and  others,  401 

DISCOVERY. 
A  bill  for  discovery  lies  in  cases  only  where  the 
plaintiff's  right  cannot  be  established  without  the 
discovery  sought  for.  It  does  not  lie,  therefore,  to 
discover  the  name  of  a  negro  child  whose  mother 
is  known,  nor  the  profits  of  slaves:  of  which  a  jury 
are  the  best  judges. 

Bass  V.  Bass.  478 

DISCRETION. 
A  court   has    not  an  unlimited  discretion 
548     *to  grant  or  refuse  a  continuance  of  a  cause: 
but.  a  superior  court  will  judge,  on  a  bill  of 
exceptions,  whether  it  exercised  a  sound  discre- 
tion or  not    See  Continuance.  No.  1. 

Hook  V.  Nanny  and  others,  in  a  note,  167 

DISTRICT  COURTS. 
A  writ  returnable  to  a  district  court  of  common 


law,  might  legally  be  executed  at  any  time  during 
the  term  to  which  it  was  returnable. 

Dunbar  &  Vass  v.  Long's  Adm'r,  212 

DOCKET. 

In  chancery  proceedings,  when  a  plea  is  set  down 
for  argument,  the  cause  must  be  put  on  the  court 
docket. 

Hill  V.  Green.  448 

DOWER. 

1.  Construction  of  the  term  averment  In  the  act 
of  assembly  relating  to  dower:  and  how  a  jointure 
made  by  deed  or  will  in  lien  of  dower  should  be 
pleaded  and  proved. 

Ambler  and  Wife  v.  Norton,  28 

2.  In  averring  a  jointure  in  bar  of  dower,  the 
failure  to  state  in  the  plea,  that  the  husband  "being 
seised  in  fee  of  the  premises"  made  the  lolnture.  is 
not  a  substantial  defect,  nor  sufficient  to  authorize 
the  reversal  of  a  judgment  for  the  tenant,  the  de- 
mandant having  failed  to  assign  it  as  a  cause  of 
demurrer.  lb. 

8.  In  such  plea  it  Is  not  necessary  to  state 
expressly,  that  the  jointure  was  to  take  effect  in 
possession  immediately  on  the  death  of  the  husband, 
or  that  It  was  determinable  by  such  acts  only  as 
would  forfeit  the  dower  at  common  law,  it  being 
incumbent  on  the  demandant  (In  replying)  to  shew 
that  any  Intervening  estate  existed,  or  that  the 
jointure  was  subject  to  any  condition,  other  than 
the  law  imposes  on  a  dowress.  lb. 

4.  It  is  not  essential  to  the  validity  of  a  jointure, 
that  it  should  be  exempt  from  any  encumbrance 
by  judgments,  statutes,  mortgages  or  bonds;  the 
widow,  if  evicted  of  her  jointure,  having  still  a 
right  to  claim  her  dower.  lb. 

6.  If  personal  property  be  bequeathed,  as  well  as 
real  estate  devised  to  the  widow,  the  whole  of  such 
bequests  and  devises  being  averred  to  be  in  lieu  of 
dower,  her  entering  on  the  real  estate  is  sufficient 
to  shew  her  election  to  take  the  jointure;  and,  in 
pleading.  It  is  not  necessary  to  state  that  she  re- 
ceived the  personal  property  also. 

Ambler  and  Wife  v.  Norton,  28 

8.  See  Venue,  No.  1.  lb. 

7.  If  a  bachelor,  seised  in  fee  of  lands  prior  to  the 
year  1760,  contracted  to  sell  them :  received  part,  or 
the  whole,  of  the  purchase-money:  delivered 
possession  to  the  purchaser  without  making  a  deed: 
and.  having  afterwards  married,  died  in  1797;  quaere, 
whether  his  widow  (having  had  notice  before  the 
marriage,  of  the  purchaser's  possession)  is  entitled 
to  dower  of  such  lands. 

Braxton  v.  Lee's  Heirs,  878 

8.  A  jury  directed  to  ascertain  what  proportion 
the  value  of  a  dower  estate  bore  to  that  In  remain- 
der; (where  the  land  had  been  sold  under  a  decree 
to  foreclose  a  mortgage:)  and  the  sum  found  by  the 
jury  decreed  to  the  tenant  in  dower. 

Pollard  et  al.  v.  Underwood  et  al.,  460 

DRUNKENNESS. 

1.  Being  intoxicated  with  spirituous  liquors,  while 
in  the  discharge  of  his  official  duties,  is  a  sufficient 
misbehaviour,  for  which  a  justice  of  the  peace 
ought  to  be  amerced  and  removed  from  office. 

The  Commonwealth  v.  Alexander,  S28 

2.  See  Misbehaviour  in  Office,  No.  8.  lb. 

ELECrriON. 

1.  A  widow's  entering  on  real  estate  devised, 
together  with  personal  property,  in  lieu  of  her 
dower,  is  sufficient  to  shew  her  election  to  take  the 
jointure.    See  Personal  Property,  No.  1. 

Ambler  and  Wife  v.  Norton,  28 

2.  A  person  having  a  suit  at  law  depending  on  an 
appeal,  and  bringing  a  bill  for  relief  as  to  the  same 

subject  matter,  will  be  compelled  to  make  an 
640     'election  In  which  court  he  vrill  proceed. 

Qlbbs  V.  Perkinson.  416 

ENGLISH  DECISIONS 

Are  Regarded  by  the  superior  court  of  chancery 
for  the  Richmond  district,  for  the  sake  of  informa- 
tion merely,  but  not  as  authority. 

Marks  v.  Morris,  488 

EQUITY. 

1.  The  proceeds  of  the  sale  of  land,  directed  by  a 
will  to  be  sold  for  the  payment  of  the  testator's 
debts,  are  equitable  assets,  and  should  be  distrib- 
uted among  all  the  creditors  pari  passu:  nor  are 
such  assets  proper  subjects  for  the  cognisance  of  a 
court  of  law. 

Nlmmo's  Ex'r  v.  The  Commonwealth,  67 

2.  Under  the  influence  of  the  maxim  "that  he  who 
hath  done  iniquity  shall  not  have  equity,"  a  mort- 
gagor, who  attempts  by  absconding  and  removing 
the  mortgaged  property  out  of  the  state,  may  be 


4HEN.  &M. 


ViRGnnA  Rbforts,  Ankotatbb. 


INDEX 


deprived  of  his  equity  of  redemption.    See  Jadff- 
ment.  No.  4. 

Dabney,  &c.  v.  Oreen,  101 

S.  A  vendor's  equitable  lien  may  be  defeated  by 
tbe  vendee's  mortsraffinir  the  property,  and  the  mort- 
ffaffee's  pQrctaaalns'  a  release  of  the  equity  of  re- 
demption, without  notice  of  such  lien.  See  also,  if 
the  mortffaffee  purchase  such  relcas'^  (even  after 
notice  from  tbe  vendor)  in  consideration  of  any 
just  claim  of  his  upon  the  mortsraffor,  oriffinatinfir 
before  such  notice.  But  after  notice,  the  lien  at- 
taches so  as  not  to  be  defeated  by  any  consideration 
subsequently  orlfirinatinir.    See  Notice,  No.  8. 

Duval  V.  Bibb.  118 

4.  A  vendor  bavingr  conveyed  a  tract  of  land  by 
an  absolute  deed  of  barg-ain  and  sale,  may  never- 
theless retain  an  equitable  Hen  (by  virtue  of  a 
parol  agreement  tbat  he  should  retain  possession 
until  the  contract  on  the  part  of  the  vendee  should 
be  fully  complied  with)  against  a  purchaser  haviDir 
actual  nollce  of  such  asrreement.  lb. 

See  Agreement,  No.  2. 

6.  In  equity,  either  party  to  a  deed  may  aver  and 
prove  affainst  the  other,  or  against  a  purchaser 
with  notice,  the  true  consideration  on  which  tbe 
deed  was  founded,  though  a  different  consideration 
be  mentioned  therein;  but  a  bona  fide  purchaser, 
without  notice  of  the  existence  of  such  considera- 
tion, is  not  to  be  affected  thereby. 

Duval  V.  Bibb,  118 

6.  The  vendee  or  his  legal  representatives,  ought 
to  be  parties  to  a  suit  In  cbancery,  brought  by  the 
vendor  against  a  subsequent  purchaser,  to  recover 
a  balance  alleged  to  be  due  from  the  vendee.        lb. 

7.  The  act  of  limitations  runs  in  equity  as  well  as 
at  law  in  favour  of  legatees  to  whom  an  executor 
has  delivered  slaves  as  their  property  under  the 
will,  and  is  not  prevented  by  a  subsequent  action  of 
detinue  against  him  for  other  slaves  which  his  tes- 
tator held  In  tbe  same  riffht. 

Spotswood  V.  Dandridge  and  others.  140 

8.  It  Is  nog-round  for  relieving  In  equity  either  the 
principal  or  the  sureties  In  a  forthcoming  bond, 
that  the  principal  was  not  the  owner  of  the  property 
specified  therein,  or  had  only  a  qualified  interest. 

Syme  and  others  v.  Moi.tague,  180 

9.  Under  what  circumstances  relief  will  be  af- 
forded In  equity,  but  at  the  costs  of  the  complain- 
ant 

Mosby  V.  Hasklnset  al.,  487 

10.  A  consignee  of  ffoods  may  dispose  of  them  In 
the  way  of  trade,  but  he  cannot  pawn  them  for  his 
own  benefit,  so  as  to  devest  the  property  of  the  con- 
signor. In  this  case,  the  facts  being  clear,  the  con- 
signors (the  plaintiffs)  are  not  to  be  turned  round 
to  a  court  of  law.  but  a  decree  may  be  entered  in 
their  favour  at  once  against  the  pawnees. 

Skinner  &  Co.  v.  Dodge  &  Cobb  et  al..  482 

11.  Securities  who  had  a  Hen  on  the  property  of 
their  principal  by  mortgage,  but  which  was  defect- 
ive. It  being  proved  by  two  witnesses  only,  were  al- 
lowed to  stand  in  the  place  of  the  creditor  as  to  the 
assets  of  the  pilaclpal. 

Miller,  &c.  V.  Pendleton  et  al..  486 

12.  A  party  who  might  have  pleaded  non  est  fac- 
tum In  an  action  at  law,  and  who  merely  wrote  to 
counsel  to  defend  him,  Is  ffullty  of  such  neglect  as 
will  preclude  him  from  relief  In  equity. 

Stanard  v.  Rogers.  488 

13.  How  to  proceed  In  introducing-  viva  voce  evi- 
dence at  the  hearing  of  a  suit  in  chancery. 

Emerson  v.  Berkley  and  Stone,  441 

550        *14.  Practice  as  to  executing  attachments  to 

compel  an  appearance. 

Watt's  Ex'rs  V.  Robertson.  442 

IB.  Proceedings  on  decrees  nisi.  lb. 

16.  How  decrees  on  foreign  attachments  should 
be  entered.  lb. 

17.  In  suits  In  equity  to  subject  lands  in  the  pos- 
session of  heirs  to  the  payment  of  debts,  the  con- 
stant course,  where  there  is  no  specific  lien,  is  first 
to  take  an  account  of  the  personal  assets. 

M'Loud  V.  Roberts  and  others,  448 

18.  A  conveyance  of  land  by  two  out  of  three  ex- 
ecutors, all  of  whom  quaHfled  and  were  living,  (the 
testator  having  directed  the  sale  and  conveyance 
by  his  executors.  In  general  terms,)  Is  not  valid  In 
law,  and  cannot  be  aided  In  equity. 

M'Rae  v.  Farrow,  444 

19.  The  aid  of  a  court  of  equity  Is  necessary  and 
proper  In  assisting-  process  of  execution  levied  on 
tobacco  In  public  warehouses. 

Ogg  V.  Randolph  and  others.  446 

20.  Practice  of  reviving  a  suit  In  equity  against 
resident  and  noa-resldent  defendants. 

Duguld  V.  Patterson.  445 

21.  A  commissioner's  report  under  an  order  made 
when  the  representatives  of  a  deceased  party  were 
not  before  the  court  will  be  set  aside.  lb. 

22.  A  report  shewing  a  balance  due  from  a  defend- 
ant. Is  not  a  suiOclent  ground  for  an  order  dlrect- 


Inff  the  money  to  be  broug^ht  into  the  court.  The 
plaintiff  should  proceed  to  a  decree  which  he  may 
enforce  by  the  usual  process. 

Campbell  v.  Braxton  and  others,  446 

28.  Rule  as  to  taking-  the  account  of  a  party  as 
evidence  against  him. 

Jones  V.  Jones,  447 

24.  A  verdict  at  law  against  a  party  is  no  bar  to  a 
decree  in  his  favour.  If  he  be  brought  into  chancery 
by  the  adverse  party:  otherwise,  if  he  were  the 
plaintiff  In  equity.  lb. 

25.  Where  a  plea  is  set  down  for  argument,  the 
cause  must  be  put  on  the  court  docket 

Hill  V.  Green.  448 

26.  If  a  party  have  an  account  taken  as  to  a  sub- 
ject before  decided  by  the  court  In  the  same  cause, 
so  much  of  the  report  will  be  at  his  own  costs. 

Corbin  v.  Beverley  and  others,  448 

27.  A  report  made  while  a  cause  stood  dismissed. 
and  before  It  was  reinstated.  wlU  be  recommitted. 

Williamson  v.  Childress.  449 

28.  A  mortgAgee  cannot  be  compelled,  in  order  to 
get  hold  of  the  mortgag-ed  subject  to  go  into  an 
account  of  the  personal  assets. 

Patton  V.  Page.  44fr 

39.  Where  an  Infant  Is  decreed  to  do  any  act  he 
must  have  six  months  allowed  him  after  he  attains- 
JfuU  age,  to  shew  cause  against  the  decree;  but 
where  lands  are  decreed  to  be  sold  for  the  payment 
of  debts,  there  is  no  necessity  unless  he  is  directed 
to  join  In  the  conveyance,  as  the  commissioners  wiU 
execute  the  deed. 

Wilkinson's  Adm'r  v.  Oliver's  Representa- 
tives, 450 

80.  A  partner  having  withdrawn  from  a  mercan- 
tile company,  and  being  afterwards  erroneously 
Included  in  a  suit  against  a  new  company  formed 
by  the  other  partners,  may  be  relieved  in  equity 
affalnst  a  judgment  therein  obtained,  upon  the 
ground  that  one  of  the  company  prevented  his 
makinff  defence  at  law,  by  assuring  him  the  mat- 
ter should  lie  adjusted. 

Lee  V.  Balrd  et  al..  458 

81.  If  a  party  prosecute  his  action  at  law.  and 
there  be  a  decision  of  an  inferior  court  acrainst  him. 
from  which  he  takes  an  appeal,  but  does  not  pros- 
ecute it  he  cannot  come  into  equity  for  relief,  on 
the  same  .subject  matter. 

Saunders  v.  Marshall  et  al..  U» 

82.  How  far  a  judg-ment  at  law  is  a  bar  to  a  subse- 
quent suit  at  law.  or  in  equity,  against  the  party  In 
whose  favour  such  judgment  wajs  rendered.  lb. 

88.  The  plaintiff  being  both  heir  and  administra- 
tor, and  seeking-  to  be  reUeved  as  administrator. 
will  not  be  entitled  to  such  relief,  unless  he  will  do 
equity  as  heir. 

Hay  don  v.  Qoode  et  al..  460 

84.  In  cases  of  usury,  the  borrower  finding  his  biU 
in  equity  Is  entitled  to  relief,  not  against  the  con- 
tract entirely,  but  to  the  amount  of  all  but  the  prin- 
cipal money;  the  lender  being-  entitled  to  receive 
his  principal  without  any  Interest 

Marks  v.  Morris,  463 

85.  In  such  cases,  though  relief  be  given  against 
the  interest  the  usurious  assurances  remain  as  a 
security  for  the  principal:  and  the  court  will  direct 
them  to  be  enforced  to  that  extent  if  it  be  not  paid 
by  a  given  day.  lb. 

86.  The  proper  line  of  demarcation  between  the 
jurisdictions  of  courts  of  law  and  equity. 

Alderson  v.  Blffffars  and  others.  470 

561        87.  A  plaintiff  cannot  come  into  equity  •for 

profits  of  slaves  accruing  during  the  pendency 
of  an  appeal  from  a  judgment  in  detinue,  nor  to 
recover  their  increase  not  included  in  such  judg- 
ment nor  to  compel  the  deUvery  of  them  by  pur- 
chasers from  the  defendant 

Alderson  v.  Blgtrars  and  others.  470' 

88.  A  court  of  equity  ought  not  to  Interpose  in  the 
case  of  a  nuisance,  except  where  the  law  wonld  not 
afford  an  immediate  nor  an  adequate  remedy,  until 
Irreparable  Injury  mlg-htbe  done. 

Wlufffield  V.  Crenshaw,  474 

89.  A  creditor  admitted  a  party  plaintiff  for  the 
purpose  of  obtalnlnff  a  proportion  of  an  equitable 
fund,  may.  on  filing  his  bill,  at  once  prove  his  claim 
before  a  commissioner  (to  whom  the  subject  gen- 
erally has  been  referred)  without  waltinir  until  the 
cause  as  to  him  shall  have  been  set  for  hearing  In 
the  usual  course  of  the  court 

Anderson  v.  Anderson  and  others.  «75 

40.  After  special  demurrer  to  a  bill,  the  plaintiff 
may  have  leave  to  amend  on  payment  of  costs. 

Rose  V.  King.  «75 

41.  Practice  where  the  plaintiff  is  proceeding  in  a 
superior  court  of  chancery,  and  on  the  equity  side 
of  a  county  court  for  the  same  cause  of  action. 

Johnston  v.  Bower  and  others,  476 

42.  CTh  a  bill  taken  as  confessed,  the  plaintiff  can- 
not obtain  a  final  decree  without  filing  his  docu- 
ments and  proving  his  case. 

Anonymous,  f76 


46.  A  bill  for  discovery  lies  only  in  cases  where 
the  plaintiff's  riffbt  cannot  be  establistaed  without 
the  discovery  soaffht  for.  It  does  not  lie,  therefore. 
to  discover  the  name  of  a  nerro  child  whose  mother 
is  known,  nor  the  profits  of  slaves,  of  which  a  Jury 
are  the  best  Judges. 

Bassv.  Bass.  478 

4«.  A  verdict  obtained  at  law.  on  the  testimony  of 
a  single  witness,  whose  answer  (when  he  is  bronffht 
into  equity  on  the  ground  of  his  belnff  a  partner)  is 
clearly  contradicted,  should  be  set  aside,  and  a  new 
trial  directed. 

Verdler  v.  Hume  &  Hume.  479 

47.  A  party,  on  whom  process  to  revive  is  served, 
is  allowed  one  term  from  the  return  day  of  such 
process,  to  prepare  for  trial. 

Minor  V.  Jones,  480 

48.  A  bill  of  revivor  is  unnecessary,  where  a  mere 
revival  of  the  suit  is  sougrht;  a  scire  facias  beinff 
snfOcient. 

Vauffhan  and  Wife  v.  Wilson's  Ex'r.  480 

49.  Objections  to  a  scire  facias  to  revive  a  suit 
cannot  be  made  on  motion:  it  should  be  by  plea  or 
demurrer,  or  if  at  the  hearlns',  the  party  do  not 
entitle  himself  to  revive,  the  suit  may  be  dis- 
missed, lb. 

60.  Where  an  injunction  is  awarded  ''until  the 
comins'  in  the  answer."  it  is  of  course  at  an  end 
when  the  answer  comes  in :  so  that  it  is  unnecessary 
for  the  defendant  to  move  to  dissolve,  but  the  plain- 
tiff may  move  to  reinstate. 

Beall  V.  Gibson.  481 

51.  In  such  case,  if  the  injunction  be  not  rein- 
stated, the  bill  is  to  be  dismissed  at  the  next  term, 
under  the  act  of  assembly,  unless  cause  be  shewn 
against  it.  lb. 

hi.  Practice  as  to  bringing  in  the  defendant,  by  a 
messenger,  to  answer  interrogatories. 

Brown,  Rives  &  Co.  v.  Wilson,  481 

53.  Practice  in  appointing  guardians  to  defend 
infants. 

Chapman  v.  Tuberville,  482 

51.  A  commission  to  examine  onef of  the  defend- 
ants as  a  witness  should  be  awarded  on  the 
motion  of  the  plaintiff,  as  a  matter  of  course;  sav- 
ing all  Just  exceptions. 

PlainviUe  v.  Brown  and  others.  482 

55.  A  motion  to  be  admitted  as  a  defendant  is  not 
regular;  but,  incase  of  an  injunction,  if  it  appear 
that  the  person  making  the  motion  is  interested  in 
the  subject  of  controversy,  the  court  will  order  the 
Injunction  to  be  dissolved,  unless  the  plaintiff  will 
amend  his  bill,  and  make  him  a  defendant 

Harrison  v.  Morton,  488 

56.  After  a  bill  of  injunction  has  been  taken  for 
confessed  for  want  of  an  answer,  a  motion  will  not 
be  received  from  the  defendant  to  discharge  it  as 
having  been  improvidently  awarded. 

Turpin,  Adm'r  of  James,  v.  Jefferson.  483 

57.  A  plaintiff,  not  beinir  an  inhabitant  of 
662  *this  con mmon wealth,  may  be  ruled  to  give 
security  for  the  costs  in  the  court  of  chancery: 
but  not  for  costs  incurred  in  the  court  of  appeals 
from  which  the  suit  was  remanded  for  further  pro- 
ceedings. 

Lambert  v.  Key.  484 

58.  After  a  decree  for  an  account  against  a  defend- 
ant who  is  in  contempt,  and  a  report  of  a  commis- 
sioner, such  defendant  can  be  permitted  to  file  his 
answer  on  condition  only  that  he  do  not  delay  the 
trial. 

Fisher  V.  Fisher,  484 

69.  A  plea  to  the  Jurisdiction  of  a  superior  court 
of  chancery,  that  a  suit  is  depending  in  an  inferior 
court  for  the  same  matter,  is  proper. 

Johnston  v.  Bower  and  others.  487 

60.  A  commission  cannot  issue  at  the  instance  of 
a  defendant  to  examine  the  plaintiff  as  a  witness 
in  the  cause. 

Ross  V.  Carter,  488 

61.  After  publication  of  depositions,  and  the  cause 
set  down  for  hearing,  the  original  bill  cannot  be 
amended  by  making  new  parties,  or  charging  a  new 
fact:  but  a  supplemental  bill  may  be  offered. 

Pleasants  v.  Logan.  480 

62.  The  rule  which  gives  executors  or  administra- 
tors a  term,  after  process  of  revival  returned,  is 
for  their  benefit;  they  may  therefore  walv*  it,  and 
try  the  cause. 

Chew  V.  Hoe,  489 

6S.  Tti  a  suit  in  equity  avalnsl  executors,  it  is  not 
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sent  defendant,  within  which  he  might  shew  cause 
ag-ainst  it.  having  expired,  the  plaintiff  is  entitled 
to  the  benefit  of  the  decree,  without  giving  the 
security  origrinally  required  by  it 

Ross  V.  Austin.  502 

66.  A  home  defendant  decreed  to  pay  money  to  a 
creditor  of  an  absent  defendant  will  be  compelled 
to  pay  Interest  unless  be  make  a  legal  tender  or 
bring  the  money  into  court  lb. 

67.  Though  it  is  a  matter  of  course  for  a  remain- 
der-man of  personal  chattels  to  file  a  bill  against 
tenant  for  life,  for  an  account  and  inventory  of  the 
property,  yet  the  court  will  not  rule  the  tenant  for 
life  to  give  security  to  have  the  property  forth- 
coming at  his  death,  unless  there  appear  some 
danger  of  Its  being  wasted  or  put  out  of  the  way. 

Mortimer  v.  Moffatt  and  Wife.  508 

68.  While  a  defendant  is  in  contempt  no  plea  or 
demurrer  can  be  admitted,  but  upon  motion  in  open 
court 

Lane  v.  EUzey,  504 

69.  A  defendant's  being  in  contempt  to  the  first 
process  of  the  court  is  not  a  contempt  to  the  decree, 
and  forms  no  objection  to  his  pleading  to  a  scire 
facias  brought  to  revive  that  decree.  lb. 

70.  A  defendant  may  plead  to  a  scire  facias 
brought  to  revive  a  decree  which  was  obtained 
against  him  by  default  that  the  original  contract 
was  usurious.  lb. 

71.  A  defendant  after  an  order  for  an  account, 
may  move  to  set  it  aside,  and  file  his  answer,  on 
paying  the  costs  which  may  have  accrued  before 
the  commissioner. 

Lindsay  v.  Campbell  &  Wheeler  and  others.  506 

72.  A  sheriff  may  file  a  bill  of  interpleader  to  set- 
tle the  rights  of  property,  taken  In  execution,  to 
which  there  are  confiictloff  claims;  but  an  injunc- 
tion will  not  be  awarded  to  stay  any  suit  against 
him,  in  case  of  his  selling  the  property,  because  the 
law  provides  him  an  ample  remedy. 

Storrs  V.  Payne  and  others.  606 

78.  A  wife,  being  a  lunatic,  and  put  under  the  care 
of  a  committee  by  the  county  court  will  be  restored 
to  her  husband  by  a  decree  of  the  superior  court  of 
chancery,  upon  his  giving  bond  and  security  ac- 
cording to  law. 

Coleman's  case,  506 

74.  The  court  of  chancery  has  Jurisdiction  in  cases 
of  alimony. 

Purcell  ▼.  Purcell,  507 

76.  What  evidence  of  marriage  is  deemed  sufll- 

clent  to  entitle  the  wife  to  alimony.  lb. 

76.  How  the  performance  of  decrees  for  alimony 

Is  to  be  enforced  where  the  defendant  stands  out 

process  of  contempt  lb. 

Additional  Rules  of  Practice  In  the  superior  court 

of  chancery  for  the  Richmond  district  621 

568  •EQUITY  OP  REDEMPTION. 

1.  In  what  case  a  mortgagee,  by  obtaining  a 
Judgment  at  law.  and  purchasing  the  mortgaged 
properly  under  execution  thereupon,  deprives  the 
mortgagee  of  the  right  of  redemption.  See  Judg- 
ment No.  4. 

Dabney,  Ac.  v.  Green.  101 

2.  A  bona  fide  mortgasree  of  a  tract  of  land,  with- 
out notice  of  any  equitable  Hen  in  the  person  of 
whom  the  mortg'agor  purchased.  Is  well  authorized 
to  purchase  of  the  mortgagor  a  release  of  the  equity 
of  redemption,  (even  after  notice  from  such  vendor.) 
in  consideration  of  any  Just  claim  of  his  upon  the 
mortgagor,  originating  before  such  notice. 

Duval  V.  Bibb,  118 

See  Mortgage.  No.  3. 
Vendor.  No.  1. 

ERROR. 

1.  It  is  error  sufficient  to  reverse  a  Judgment,  if  it 
appear  by  a  bill  of  exceptions  that  the  party  was 
improperly  ruled  into  a  trial.  See  Continuance, 
No.  1. 

Hook  V.  Nanny  and  others,  in  a  note,  157 

2.  If  the  chancellor  dismiss  the  bill  at  the  same 
time  that  he  dissolves  the  injunction,  it  is  error, 
unless  the  consent  of  the  complainant  to  such  dis- 
mission appear  in  the  record.    See  Injunction.  No.  1. 

Blow  v.  Taylor.  159 

3.  An  error  committed  by  an  inferior  court  in  rul- 
ing a  defendant  at  law  into  a  trial  in  the  absence  of 
his  witnesses,  ought  to  be  corrected  by  a  superior 
court  of  common  law.  but  not  in  chancery. 

Syme  and  others  v.  Montagne,  180 

See  Affidavit  No.  1. 
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4.  When  a  caoM  is  brouffbt  up  to  a  sapeiior  court 
upon  a  bill  of  ezceptloDs.  tbe  coart  will  Inspect  tbe 
whole  record,  and  If  there  be  any  error,  will  reverse 
the  judgment  for  snch  error,  thoaffh  they  may  be 
of  opinion  that  the  court  below  decided  riffhtly  on 
the  particular  point  on  which  the  exceptions  were 
taken. 

Mnrdock.  Ac.  ▼.  Herndon's  Ex'rs.  200 

5.  Where  error  in  a  declaration  cannot  be  uken 
advantage  of  after  a  cause  is  remanded  by  a  supe- 
rior court.  lb. 

EVICTION. 
Where  a  purchaser  comes  into  a  court  of  equity 
for  relief  a^aiDst  a  judfirment  at  law,  on  tbe  ground 
of  a  defect  in  the  vendor's  title  to  part  of  the  tract 
of  land  purchased.  Itls  not  enough  for  him  to  allege 
such  defect  or  want  of  title,  he  must  prove  an  actual 
eviction,  or  a  superior  title  in  some  other  person. 
Yancev  v.  Lewis.  800 

EVIDENCE. 

1.  What  is  reasonable  notice  upon  taking  deposi- 
tions.    See  Depositions,  No.  1. 

Coleman  V.  Moody,  1 

2.  Parol  or  other  evidence  dehors  the  deed  or  will, 
how  far  admissible  to  shew  that  an  estate  conveyed 
to  a  wife  was  intended  In  lieu  of  dower,  though  not 
so  expressed.    See  Jointure.  No.  1. 

Ambler  and  Wife  v.  Norton,  28 

8.  It  seems,  that  charges  appearing  to  be  Just  and 
legal,  in  an  ex  parte  settlement  of  an  administration 
account  by  commissioners  appointed  by  the  court 
which  granted  the  administration,  and  passed  by 
such  court,  (the  commissionem  having  reported  that 
vouchers  were  produced  to  justify  such  charges.) 
are  to  be  received,  prima  facie,  as  evidence  in  fa- 
vour of  the  executor  or  administrator,  and  that  the 
burden  of  proof  lies  on  the  party  who  would  impugn 
them. 

Nimmo's  Ex'r  v.  The  Commonwealth,  57 

4.  If  B.  agree  to  sell  W.  so  many  acres  of  land 
lying  on  a  certain  creek.  Ac.  without  specifying  any 
boundaries,  bot  a  particular  tract  be  shewn  to  W. 
as  the  laud  embraced  by  the  agreement,  and  they 
accordingly  enter  into  a  contract  under  hand  and 
seal,  parol  evidence  is  admissible  to  shew  that  B. 
either  had  no  land  at  all  on  that  creek,  &c.  or  not 
that  particular  tract  which  it  was  understood  by  the 
parties  was  comprehended  in  the  agreement. 

Buster's  Ex'r  v.  Wallace.  82 

6.  If  depositions  offered  as  evidence  in  a  court  of 
law  contain  matter  supposed  to  be  exceptionable, 
the  proper  course  is  to  point  oat  the  exceptionable 
passages,  and  then  move  the  court  to  Instruct  the 

jury  to  disregard  such  passages.  lb. 

664         •«.  See  Will.  No.  b,  6,  7. 

Marks  and  Wife  v.  Bryant  and  Wife,  9t 

7.  A  testator's  bequeathing  (among  other  things) 
an  article  of  property  which  does  not  belong  to  him. 
is,  at  most,  only  a  circumstance  from  which  to  infer 
a  state  of  mind  unfavourable  to  the  makfng  of  a 
testament:  and  ought  not  to  prevail  against  positive 
testimony,  shewing  his  competency  to  make  a  will 
at  the  time  in  question.  lb. 

8.  Circumstances  proving  a  bill  of  sale,  though 
absolute  on  its  face,  to  have  been  intended  as  a 
mortgage,  may  be  gathered  from  other  writings 
and  acts  of  the  parties. 

Dabney  and  others  v.  Oreen,  101 

See  Mortgage.  No.  1. 

0.  An  administration  account  settled  by  commis- 
sioners appointed  by  the  court,  in  which  the  exec- 
utor or  administrator  qualified,  and  certified  "to 
have  been  returned  to  court,  and,  being  examined, 
to  have  been  allowed,  and  ordered  to  be  recorded," 
is  admissible  on  the  plea  of  fully  administered,  as 
prima  facie  evidence  of  the  several  items  therein, 
without  producing  also  copies  of  the  inventory  and 
appraisement  of  the  testator's  or  intestate's  estate. 
But  the  adverse  party  may  surcharge  and  falsify 
such  account  if  he  can. 

Atwell's  Adm'rs  v.  Milton,  268 

Sec  also. 
Mount  joy  v.  Lowry,  428 

10.  The  act  of  1792,  (1  Rev.  Code,  p.  167.  s.  6«.)  which 
makes  it  the  duty  of  the  court,  in  actions  against 
executors  or  administrators  on  open  accounts,  to 
expunge  such  items  as  appear  to  have  been  due 
more  than  5  years  before  the  death  of  the  testator 
or  intestate,  applies  to  accounts  existing  before  the 
first  of  October.  1798,  when  that  aci  took  effect;  (see 
1  Rev.  Code,  c.  160,  p.  298:)  but  it  relates  only  to  open 
accounts,  and  does  not  extend  to  settlements  or 
assumptions:  therefore,  the  plaintiff,  to  take  his 
case  out  of  the  act,  may  give  in  evidence  an  as- 
sumpsit of  the  testator  or  intestate,  within  five 
years,  to  pay  a  stated  balance. 

Brooke's  Adm'rs  V.  Shelly,  2<M 

11.  The  word  increase  (without  the  word  future 
prefixed)  in  the  bequest  of  a  female  slave,  is  ambigu- 
')us:  and,  if  the  intention  of  the  testator  in  using  it  | 
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cannot  be  ascertained  from  the  whole  will  taken 
together,  parol  evidence  is  admissible  to  explain  it. 

Reno's  Ex'rs  v.  Davis  and  Wife,  288 

12.  In  a  settlementof  accounu  between  copartners, 

the  books  of  the  copartnery  are  admlHslble  evidence. 

and  vouchers  for  every  item  need  not  be  produced. 

Brickhouse  v.  Hunter,  Banks  &  (3o..  86 

15.  Aflldavits  filed  in  support  of  a  bill  (there  being 
no  proof  of  notice)  ought  not  to  be  considered  a,s 
testimony  in  the  cause,  unless  it  appear  on  the  rec- 
ord that  they  were  read,  either  by  consent  of  par- 
ties or  without  opposition,  when  such  opposition 
might  have  been  made. 

Braxton  v.  Lee's  Heirs,  S76 

14.  What  evidence  ought  to  be  required  by  a  com- 
missioner, as  to  certain  items  of  disbursements. 
Miller  V.  Beverleys.  &c.,  415 

16.  A  settlement  of  an  executor's  or  administra- 
tor's account,  under  an  ex  parte  order  of  court, 
prima  facie  evidence. 

Mount  joy  v.  Lowry,  428 

Id  How  to  proceed  in  introducing  viva  voce  evi- 
dence at  the  hearing  of  a  suit  in  chancery. 

Emerson  v.  Berkley  &  Stone,  441 

17.  Rule  as  to  taking  the  account  of  a  party  as 
evidence  against  him. 

Jones  V.  Jones.  447 

18.  Objectionsfor  want  of  proof  of  any  voucher, 
on  which  a  commissioner  founds  an  item  in  his  ac- 
count, must  generally  be  made  before  the  commliiv- 
sioner  himself,  in  which  case,  if  such  proot  be  not 
supplied,  it  may  be  called  for  at  the  hearing;  but  in 
no  other  instance,  unless  for  good  cause  shewn,  and 
upon  one  month's  previous  notice. 

Read's  Ex'rs  v.  Winston  et  al..  450 

19.  A  verdict  obtained  at  law.  on  the  testlmonsr  of 
a  single  witness,  whose  answer  (when  he  is  brought 
into  equity  on  the  ground  of  his  being  a  partner)  is 
clearly  contradicted,  should  be  set  asMe.  and  a  new 
trial  directed. 

Verdier  v.  Hume  &  Hume,  479 

90.  A  commission  cannot  issue  at  the  instance  of 
a  defendant  to  examine  the  plaintiff  as  a  vrltness  In 
the  cause. 

Ross  V.  Carter,  488 

21.  What  evidence  of  marriage  is  deemed  suiBclent 
to  en U tie  the  wife  to  alimony. 

Purcell  V.  Purcell.  507 

22.  On  an  information  against  a  justice  of  the  peace 
for  misbehaviour  in  ofllce,  the  jury's  finding 

666     the  defendant  *  "guilty,"  is  sufficient  to  author- 
ize the  judgment  of  amotion  from  ofllce:  but 
no  farther  testimony  is  admissible  before  the  courL 
after  the  jury  has  been  discharged. 

The  Commonwealth  v.  Alexandria.  622 

EXCEPTIONS,  BILL  OP. 
When  a  cause  is  brought  up  to  a  superior  court 
upon  a  bill  of  exceptions,  the  court  will  inspect  the 
whole  record,  and  if  there  be  any  error  will  reverse 
the  judgment  for  such  error,  though  they  may  be 
of  opinion  that  the  court  below  decided  rightly  on 
the  parUcular  point  on  which  the  exceptions  were 
taken. 

Murdock,  Ac.  v.  Herndon's  Ex'rs.  900 

EXEC^UTION. 

1.  No  length  of  time  can  bar  the  commonwealth 
from  execution  on  a  judgment  in  its  favour,  nor 
even  render  it  necessary  to  sue  out  a  scire  facias  to 
entitle  it  to  such  execution. 

Nimmo's  Ex'r  v.  The  Commonwealth,  57 

2.  A  mortgagee,  by  obtaining  a  judgment  at  law 
for  his  debt,  and  purchasing  the  mortgaged  prop- 
erty under  execution  thereupon,  does  not,  in  gen- 
eral, deprive  the  mortgagor  of  the  right  of 
redemption.    See  Judgment,  No.  4. 

Dabney.  &c.  v.  Green.  101 

8.  If  the  clerk  of  an  inferior  court  misconceive  a 
judgment,  and  issue  execution  against  any  person 
not  properly  a  party  thereto,  the  remedy  Is  not  by 
supersedeas,  or  writ  of  error,  but  by  motion  to 
quash  the  execution:  and  if  such  motion  be  over- 
ruled, an  appeal  may  be  taken  to  the  court  of  error, 
or  application  may  be  made  for  a  writ  of  error,  or 
supersedeas,  to  the  order  overruling  such  motion. 
Moss  V.  Moss's  Adm'r,  SU 

4.  An  execution  directed  to  the  sheriff  of ,  may 

be  executed   by  the  serjeant  of  a  corporate  town. 

Purcell  V.  Richardson.  404 

6.  The  aid  of  a  court  of  equity  is  necessary  and 

proper  in  assisting  process  of  execution  levied  on 

tobacco  in  public  warehouses. 

Ogg  V.  Randolph  and  others.  446 

6.  A  commissioner's  report  shewing  a  balance  due 
from  a  defendant  is  not  a  sufllcient  gronnd  for  an 
order  directing  the  money  to  be  brought  into  conn. 
The  plaintiff  should  proceed  to  a  decree  whldb  he 
may  enforce  by  the  usual  process. 

Campbell  v.  Braxton  and  others,  446 

7.  A  sheriff  may  file  a  bill  of  Interpleader  to  settle 


process  of  contempt. 
PurccU  V.  Purcell, 
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EXECUTION  OF  PROCESS. 
A  writ  returnable  to  a  district  court  of  common 
law  mlffht  lefirally  be  executed  at  any  time  during 
the  term  to  Whicb  It  was  returnable. 

Dunbar  &  Vass  v.  Lonff's  Adm'r,  212 

EXECUTORS  AND  ADMINISTRATORS, 

1.  An  executor  and  trustee,  by  appearing  and  con- 
testing*.  on  its  merits,  a  motion  for  leave  to  erect  a 
mill,  may  be  precluded  from  afterwards  saying 
tbat  be  was  not  legally  summoned  as  the  tenant  or 
proprietor  of  the  land. 

Coleman  v.  Moody,  8 

See  Mills.  No.  1. 

2.  An  executor  must  at  his  peril,  take  notice  of  a 
judgment  against  his  testator.  Id  what  court  soever 
it  may  have  been  rendered:  and,  if  he  exhaust  the 
assets  by  paying  debts  of  inferior  dignity,  must 
satisfy  such  judgment  de  bonis  propriis. 

Nlmmo's  Ex'r  v.  The  Commonwealth.  67 

8.  Executors  and  administrators  ought  to  be 
allowed,  in  their  accounts,  all  reasonable  charges 
and  disbursements  for  the  benefit  of  the  estate  they 
represent,  and  a  reasonable  recompense  for  their 
personal  trouble,  in  preference  to  the  claim  of  any 
creditor  of  the  decedent  The  commonwealth's 
taxes  on  the  property  of  the  decedent,  the  expense 
of  recovering  a  runaway  n^gro  whose  value  is 
credited  to  the  estate,  money  paid  for  the  hire  of  a 
slave  (hired  by  the  executor  or  administrator)  to 
make  a  crop  on  the  land  of  the  decedent  under  the 
care  of  the  executor  or  administrator,  the  pro- 
566  ceeds  of  such  crop  being  credited  •to  the 
estate,  are  reasonable  charges  and  disburse- 
ments. 

Nlmmo'sEx'rv.  The  Commonwealth.  67 

4.  See  Assets.  No.  2.  lb. 

5.  It  seems,  that  charges  appearing  to  be  just  and 
legal,  in  an  ex  parte  settlement  of  an  administra- 
tion account,  by  commissioners  appointed  by  the 
court  which  granted  the  administration,  and  passed 
by  such  court,  (the  commissioners  having  reported 
that  vouchers  were  produced  to  justify  such 
charges,)  are  to  be  received,  prima  facie,  as  evi- 
dence in  favour  of  the  executor  or  administrator: 
and  that  the  burden  of  proof  lies  on  the  party  who 
would  impug'n  them.  lb. 

6.  An  executor  having  delivered  certain  slaves  to 
legatees,  as  their  property  under  the  will,  a  subse- 
quent action  of  detinue  against  him,  for  other 
slaves  which  the  testator  held  in  the  same  right  is 
not  sufflicent  though  prosecuted  to  a  judgment  to 
prevent  the  act  of  limitations  from  running,  both 
at  law  and  in  equity.  In  favour  of  the  legatees. 

Spotswood  V.  Dand ridge  and  others.  140 

7.  An  administration  account  settled  before  com- 
missioners appointed  by  the  court,  in  which  the 
executor  or  administrator  qualified,  and  certified 
"to  have  been  returned  to  court  and.  being  exam- 
ined, to  have  been  allowed  and  ordered  to  be 
recorded."  is  admissible  on  the  plea  of  fully  admin- 
istered, as  prima  facie  evidence  of  the  several  items 
therein,  without  producing  also  copies  of  the  in- 
ventory and  appraisement  of  the  testator's  or 
Intestate's  estate.  But  the  adverse  party  may  sur- 
charge and  falsify  such  account  if  he  can. 

Atwell's  Adm'rs  v.  Milton,  258 

8.  The  act  of  1792,  (1  Rev.  Code.  p.  187,  s.  56,)  which 
makes  it  the  duty  of  the  court,  in  actions  against 
executors  or  administrators  on  open  accounts,  to 
expunge  such  items  as  appear  to  have  been  due 
more  than  6  years  before  the  death  of  the  testator 
or  intestate,  applies  to  accounts  existing  before  the 
1st  of  October,  1793,  when  that  act  took  effect:  (see  1 
Rev.  Code.  c.  150.  p.  293:)  but  it  relates  only  to  open 
accounts,  and  does  not  extend  to  settlements  or 
assumptions:  therefore,  the  plaintiff,  to  take  his 
case  out  of  the  act  may  give  in  evidence  an  assump- 
sit of  the  testator  or  intestate,  within  five  years,  to 
pay  a  stated  balance. 

Brooke's  Adm'rs  v.  Shelly,  266 

9.  If  one  of  two  co-executors  direct  an  appeal, 
writ  of  error,  or  supersedeas,  originally  granted  to 
them  both,  to  be  dismissed,  the  other  may  proceed 
without  him.  and  since  both  are  before  the  court 
an  order  of  severance  may  be  made  without  a 
summons. 

Reno's  Ex'rs  v.  Davis  and  Wife.  288 

10.  How  far  the  settlement  of  an  executor's  or 
administrator's  account  made  under  an  ex  parte 


M*Key.  Ex'r  of  Fuqua  v.  Young.  480 

12.  In  what  cases  trustees,  executors  or  adminis- 
trators, shall  pay  costs  out  of  their  own  estates. 
Sorrel  v.  Proctor,  481 

18.  In  suits  to  subject  to  the  payment  of  debts, 
lands  in  the  possession  of  heirs,  the  constant  course 
where  there  is  no  specific  lien,  is  first  to  take  an 
account  of  the  personal  assets. 

M'Loud  V.  Roberts  and  others,  448 

14.  But  a  mortgagee  cannot  be  compelled,  in 
order  to  get  hold  of  the  mortgaged  subject  to  go 
into  an  account  of  the  personal  assets. 

Patton  V.  Page.  449 

15.  A  conveyance  of  land  by  two  out  of  three 
executors,  all  of  whom  qualified  and  were  living, 
(the  testator  having  directed  the  sale  and  convey- 
ance by  his  executors,  in  general  terms.)  is  not 
valid  in  law.  and  cannot  be  aided  in  equity. 

M'Rae  v.  Farrow.  444 

16.  A  report  under  an  order  made  when  the  rep- 
resentatives of  a  deceased  party  were  not  before 
the  court  will  be  set  aside. 

Duguid  V.  Patterson.  445 

17.  Practice  where  the  appellees  took  possession 
of  the  property  belonging  to  the  intestate  of  the 
appellant  pending  the^uit 

Wright  V.  Wright  etal..  462 

18.  In  a  suit  by  husband  and  wife,  for  the  recov- 
ery of  personal  property  in  her  right,  if  the  hus- 
band die,  the  right  survives  to  her:  and.  on  her 

death,  the  suit  should  not  be  revived  in  the 
667     *name  of  his  administrator. 

Vaughan  et  ux.  v.  Wilson,  452 

19.  A  simple  contract  creditor  shall  receive,  out 
of  the  real  assets  descended  to  the  heirs  at  law.  as 
much  as  has  been  paid  to  bond  creditors  out  of  the 
personal  assets. 

Haydon  v.  Goode  et  al..  460 

20.  The  plaintiff  being  both  heir  and  administra- 
tor, and  seeking  to  be  relieved  as  administrator, 
will  not  be  entitled  to  such  relief,  unless  he  will  do 
equity  as  heir.  lb. 

21.  An  injunction  in  favour  of  an  executor  or  ad- 
ministrator, on  the  ground  of  a  deficiency  of  assets, 
should  not  be  perpetual:  but  only  until  assets  shall 
come  to  his  hands  to  satisfy  the  judgment  or  any 
part  thereof,  reserving  to  the  creditor  liberty  to 
shew  such  assets  by  a  scire  facias  at  law.  lb. 

22.  The  rule  which  gives  executors  or  administra- 
tors a  term  after  process  of  revival  returned.  Is  for 
their  benefit;  they  may  therefore  waive  it  and  try 
the  cause. 

Chew  V.  Hoe.  480 

23.  In  a  suit  in  equity  against  executors,  it  is  not 
regular  to  enter  a  decree  to  be  levied  of  the  goods 
of  the  testator,  without  an  account 

M*Rae  v.  Bates.  490 

EXPOSITION  OF  WORDS. 

1.  In  construing  a  will,  the  whole  must  be  taken 
together,  and  no  particular,  clause  or  clauses 
selected. 

Reno's  Ex'rs  v.  Davis  and  Wife.  288 

2.  The  word  increase  (without  the  word  future 
prefixed)  in  the  bequest  of  a  female  slave.  Is  ambig- 
uous: and.  if  the  intention  of  the  testator  In  using 
It  cannot  be  ascertained  from  the  whole  will  taken 
together,  parol  evidence  is  admissible  to  explain 
it  lb. 

FATHER  AND  (^ILD. 
An  infant  child  being  a  purchaser,  for  valuable 
consideration,  of  a  slave,  the  circumstance  that 
such  child  resides  in  the  family  of  Its  father,  and 
there  keeps  the  slave,  over  whom  it  exercises  every 
act  of  ownership,  will  not  entitle  the  creditors  of 
the  father  to  disturb  the  possession  of  the  child, 
although  the  father  had  included  the  slave  in  a 
mortgage,  to  Indemnify  the  mortgagees  ag'ainst 
certain  securityships. 

Braxton  v.  Gaines  and  others.  161 

FEES. 
An  heir  Is  not  bound  for  clerk's  fees  and  taxes 
due  from  the  ancestor. 

Haydon  v.  Goode  et  aL,  460 

FORBEARANCE. 
It  is  not  usury  to  sell  bank  stock  at  a  very  high 
price:  since,  to  constitute  usury,  there  must  be  a 
treaty  for  the  loan  or  forbearance  of  money. 

Skipwlth  V.  Gibson  and  Jefferson,  400 

FORECLOSURE. 
Where  land  has  been  sold  under  a  decree  to  fore- 
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close  a  mortffaffe.  a  jary  will  be  directed  to  ascer- 
tain what  proportion  the  valae  ot  tbe  dower  estate 
bore  to  that  In  remainder:  and  the  sum  foand  by 
the  Jury  will  be  decreed  to  the  tenant  In  dower. 
Pollard  etal.  v.  Underwood  et  al.,  460 

FOREIGN  ATTACHMENT. 
How  subpoenas  on  forelffn  attachments  should  be 
endorsed. 

Smith  V.  Jenny  et  aL.  440 

FORGERY. 
A  suffirestion  that  the  survey  (on  which  a  patent 
for  land  granted  by  a  sister  state  was  founded)  was 
a  forffery.  Is  not  sufficient  to  authorize  the  collat- 
erally drawlngr  in  question  the  validity  of  such 
patent  In  the  courts  of  any  other  of  the  United 
States. 

Lassly  v.  Fontaine.  146 

FORTHCOMING  BOND. 
It  Is  no  ground  for  rellevfug  in  equity  either  the 
principal  or  the  sureties  In  a  forthcoming  bond, 
that  the  principal  was  not  the  owner  of  the  prop- 
erty specified  therein,  or  had  only  a  qualified 
interest. 

Syme  and  others  v.  Montague,  180 

568  •FRAUD. 

A  marriage  settlement  on  a  wife,  with  whom 
the  husband  had  long  lived  in  a  state  of  fornication, 
and  by  whom  he  had  several  children,  will  be 
deemed  not  to  have  been  on  valuable  consideration, 
but  voluntary  and  fraudulent  as  to  creditors. 

Greenhow  v.  Coutts  and  others.  485 

GENERAL  ASSEMBLY. 
How  far  the  general  assembly  has  power  from 
time  to  time,  to  annul  or  alter  acts  of  incorporation. 
Currie's     Adm'rs     v.     Mutual      Assurance 
Society,  815 

GRANT. 
A  patent  for  land,  granted  by  a  sister  state.  Is 
one  of  those  public  actK  to  which  every  other  state 
is  bound  to  give  full  faith  and  credit,  under  the  con- 
stitution of  the  United  States:  therefore,  the  valid- 
ity of  such  patent  cannot  be  collaterally-  drawn  In 
question  In  the  courts  of  any  other  state,  on  a  sug- 
gestion that  the  survey  on  which  it  was  founded 
was  a  forgery. 

Lassly  V.  Fontaine,  140 

•     GUARDIAN. 
Practice  In  appoln  ting  guardians  to  defend  infants. 
Chapman  v.  Tuberville.  482 

HEARING. 

1.  How  to  proceed  In  Introducing  viva  voce  evi- 
dence at  the  hearing  of  a  suit  in  chancery. 

Emerson  v.  Berkley  and  Stone.  441 

2.  After  reviving  a  suit  in  chancery,  if,  at  the 
hearing,  the  party  do  not  entitle  himself  to  revive, 
the  suit  may  be  dismissed.    See  Pleading. 

Vaughan  and  Wife  v.  Wilson's  Ex'r.  480 

HEIRS. 

1.  In  suits  to  subject  to  the  payment  of  debts, 
lands  In  the  possession  of  heirs,  the  constant  course, 
where  there  Is  no  specific  Hen.  Is  first  to  take  an 
account  of  the  personal  assets. 

M'Loud  V.  Roberts  and  others,  448 

2.  The  heir  of  the  mortgafiror  cannot  compel  the 
mortgagee  to  resort  to  the  personal  assets  before 
he  can  get  hold  of  the  mort^affed  subject 

Patton  V.  Page,  440 

3.  Where  lands  are  decreed  to  be  sold  for  the  pay- 
ment of  debts.  It  is.  In  general,  not  necessary  to 
allow  the  Infant  heirs  of  the  debtor  any  time  after 
they  attain  their  full  are  to  shew  cause  against  the 
decree:  because  no  act  Is  necessary  to  be  done  by 
them;  the  deeds  to  the  purchasers  being  to  be  exe- 
cuted by  the  commissioners. 

Wilkinson's  Adm'r  v.  Oliver's    Representa- 
tives, 450 

4.  A  simple  contract  creditor  shall  receive,  out  of 
the  real  assets  descended  to  the  heirs  at  law,  as 
much  as  has  been  paid  to  bond  creditors  out  of  the 
personal  assets. 

Haydon  v.  Goode  et  al.,  460 

5.  The  plaintiff  being  both  heir  and  administrator, 
and  seeking  to  be  relieved  as  administrator,  will 
not  be  entitled  to  such  relief,  unless  he  will  do 
equity  as  heir.  lb. 

6.  An  heir  Is  not  bound  for  clerk's  fees  and  taxes 
due  from  the  ancestor.  lb. 

HIRE. 
In  what  case  money  paid  by  an  executor  or  ad- 
ministrator for  hire  of  slaves    Is   to    be    debited 


against  the  estate  of  a  decedent  In  preference  to 
the  claim  of  any  creditor. 

Nlmmo's  Ex'r  v.  The  Commonwealth,  67 

See  Executors  and  Administrators,  No.  8. 

HUSBAND  AND  WIFE. 

1.  A  suit  brought  by  husband  and  wife,  to  recover 
a  demand  In  rlffbt  of  the  wife,  abates  by  her  death. 

Archer  v.  Colly  and  Wife,  410 

2.  In  a  suit  by  husband  and  wife,  for  the  recovenr 

of  personal  property  In  her  rlirht.  If  tbe  hns- 
560     band  dies,  the  rlg^ht  *survlves  to  her:  and  on 
her  death  the  suit  should  not  be  levived  In 
the  name  of  his  admlnlsirator. 

Vauffhan  et  ux.  v.  Wilson.  452 

8.  A  marriage  settlement  on  a  wife  with  whom  the 
husband  had  loner  lived  In  a  state  of  fomlcatioD. 
and  by  whom  he  had  several  children,  will  be 
deemed  not  to  have  been  on  valuable  consideration, 
but  voluntary  and  fraudulent  as  to  creditors. 

Greenhow  v.  Coutts  and  others.  485 

4.  A  wife,  being  a  lunatic,  and  put  under ±he  care 
of  a  committee  by  the  county  court,  will  be  restored 
to  her  husband  by  a  decree  of  the  superior  court  of 
chancery,  upon  his  giving  bond  and  security  accord- 
ing to  law. 

Coleman's  case.  606 

5.  The  court  of  chancery  has  Jurisdiction  In  ca&es 
of  alimony. 

Purcell  V.  Purcell,  507 

0.  What  evidence  of  marriage  Is  deemed  sufficient 
to  entitle  the  wife  to  alimony.  lb. 

7.  How  the  performance  of  decrees  for  alimony  is 
to  be  enforced,  where  the  defendant  stands  out  proc- 
ess of  contempt  lb. 

INCUMBRANCE. 

It  Is  not  essential  to  the  validity  of  a  Jointure,  that 
It  should  be  exempt  from  any  incumbrance,  by 
judgments,  statutes,  mortgag-es  or  bonds:  the 
widow.  If  evicted  of  her  Jointure,  having  still  a 
rlffht  to  claim  her  dower. 

Ambler  and  Wife  v.  Norton,  28 

INCREASE. 

1.  The  word  "Increase"  (without  the  word  "future" 
prefixed)  In  the  bequest  of  a  female  slave.  Is  ambiir- 
uous:  and,  if  the  intention  of  the  testator  In  using  li 
cannot  be  ascertained  from  the  whole  will  taken 
together,  parol  evidence  Is  admissible  to  explain  IL 

Reno's  Ex'rs  v.  Davis  and  Wife.  288 

2.  Of  slaves,  not  Included  in  a  Judgment  In  detinue 
cannot  be  recovered  by  a  suit  In  equity. 

Alderson  v.  Bfgffars  and  others,  470 

INFANT. 

1.  Where  an  Infant  child  is  deemed  a  purchaser, 
for  valuable  consideration,  of  a  slave,  the  circum- 
stance that  such  child  resides  in  the  family  of  Its 
father,  and  there  keeps  the  slave,  over  whom  it  ex- 
ercises every  act  of  ownership,  will  not  entitle  the 
creditors  of  the  father  to  disturb  the  possession  of 
the  child,  althoug-h  the  father  had  Included  the 
slave  in  a  mortg-agre,  to  indemnify  the  mortsacees 
against  certain  security  ships. 

Braxton  v.  Gaines  and  others.  151 

2.  In  a  decree  asralnst  Infants,  time  should  be 

fiven  them  to  make  objections,  after  attaining  their 
uU  affe. 

Braxton  v.  Lee's  Heirs,  S76 

8.  Where  an  Infant  Is  decreed  to  do  any  act,  he 
must  have  six  months  allowed  him.  after  he  attains 
full  affe,  to  shew  cause  against  the  decree,  but  where 
lands  are  decreed  to  be  sold  for  the  paycnent  of 
debts,  there  Is  no  necessity,  unless  he  Is  directed  to 
Join  In  the  conveyance,  as  the  commissioners  will 
execute  the  deed. 

Wilkinson's  Adm'r  v.   Oliver's   Representa- 
tives. 450 

4.  An  answer  In  chancery  filed  by  an  Infant  may 
be  amended,  on  motion,  when  he  attains  his  affe. 

Winston  V.  Campbell.  477 

5.  Practice  In  appointing*  ruardlans  to  defend  In- 
fants. 

Chapman  v.  Tuberville,  482 

6.  Construction  of  the  act  of  descents,  as  to  the 
mother's  Inherltlnff  the  estate  from  an  Infant  child, 
on  whom  It  descended  from  the  great  uncle  of  the 
Infant 

Owen  V.  Cog'blU  and  others,  487 

INFORMATION. 
A  Justice  of  the  peace  may  be  amerced  and  re- 
moved from  office  upon  an  Information  avalnst  him 
In  a  superior  court  of  criminal  Jurisdiction,  for  mis- 
behaviour In  office. 

The  Commonwealth  v.  Alexander,  5S9 

500  •INHERITANCE. 

Construction  of  the  act  of  descents,  as  to  the 
mother's  Inheriting  the  estate  from  an  Infant  child. 
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on  whom  it  descended  from  the  great  nncle  of  the 
infant. 

Owen  ▼.  Ck>ffbill  and  others,  487 

INJUNCTION. 

1.  On  the  dissolution  of  an  injunction,  the  com- 
plainant has  a  riffht  to  continue  his  cause  as  an 
orifirlnal  suit  If.  therefore,  the  chancellor,  without 
his  consent,  dismiss  the  bill  at  the  same  time  that 
he  dissolves  the  injunction,  it  is  error. 

Blow.  Adm'r  of  Kello.  ▼.  Taylor  and  another. 
Ex'rs  of  Williams,  1B9 

2.  Th^  superior  courts  of  chancery  have  power 
(upon  firencral  principles  of  equity)  to  direct  the 
venue  to  be  changed  after  issue  Joined  in  a  county, 
or  other  inferior  court,  where  itappears  that  strong 
prejudices  existed  against  the  defendant,  which 
were  unknown  to  him  until  after  such  issue  was 
Joined,  and  that  a  fair  and  Impartial  trial  could  not 
be  expected  in  the  court  where  the  suit  was  depend- 
ing. 

Darmsdatt  v.  Wolfe,  846 

S.  In  such  case,  it  is  not  necessary  that  there 
should  have  been  a  Ju^g-ment.  to  authorize  the 
chancellor  to  grant  the  injunction.  lb. 

4  In  a  bill  for  an  injunction,  where  relief  might 
have  been  had  at  law.  the  plaintiff  must  state  why 
he  did  not  defend  hi\pself  at  law. 

.Yancy  v.  Fenwick,  4S8 

5.  Injunction  to  stay  waste  denied,  there  appear- 
ing no  impediment  to  the  action  of  waste  at  law. 

Cutting  V.  Carter  et  al.,  484 

6.  Rules  in  ffrantinff  injunctions.  Under  what  cir- 
cumstances relief  will  be  granted,  but  at  the  costs 
of  the  complainant 

Mosby  V.  Haskins  et  al.,  487 

7.  A  party  who  might  have  pleaded  non  est  factum 
in  an  action  at  law.  and  who  merely  wrote  to  coun- 
sel to  defend  him.  is  g-uilty  of  such  neglect  as  will 
preclude  him  from  relief  in  equity. 

Stanard  v.  Rogers,  488 

8.  A  court  of  equity,  for  the  purpose  of  assistlnff 
process  of  execution  levied  on  tobacco  in  a  public 
warehouse,  will  award  an  injunction  directiuff  the 
inspectors  not  to  deliver  the  notes  to  the  defendant 

Ogff  V.  Randolph  and  others.  445 

9.  An  injunction  in  favour  of  an  executor  or  ad- 
ministrator, on  the  ground  of  a  deficiency  of  assets, 
should  not  be  perpetual:  but  only  until  assets  shall 
come  to  his  hands  to  satisfy  the  Judgment  or  any 
part  thereof;  reserving  to  the  creditor  liberty  to 
shew  such  assets  by  a  scire  facias  at  law. 

Haydon  v.  Goode  et  al.,  4(10 

10.  Where  an  injunction  is  awarded  "until  the 
cominff  in  of  the  answer."  it  is.  of  coorse,  at  an  end 
when  the  answer  comes  in ;  so  that  it  is  unnecessary 
for  the  defendant  to  move  to  dissolve;  but  the 
plaintiff  may  move  to  reinstate. 

Beall  V.  Gibson,  481 

11.  In  such  case,  if  the  injunction  be  not  reinstated, 
the  bill  is  to  be  dismissed  under  the  act  of  assembly, 
unless  cause  be  shewn  against  it  at  the  ensuinir 
term  after  the  coming  in  of  the  answer.  lb. 

18.  A  motion  to  be  admitted  as  a  defendant  is  not 
regular:  but  in  case  of  an  injunction,  if  it  appears 
that  the  person  making*  the  motion  is  interested  in 
the  subject  of  controversy,  the  court  will  order  the 
injunction  to  be  dissolved,  unless  the  plaintiff  will 
amend  his  bill,  and  make  him  a  defendant 

Harrison  v.  Morton,  488 

13.  After  a  bill  of  inlunction  has  been  taken  for 
confessed,  for  want  of  an  answer,  a  motion  will  not 
be  received  from  the  defendant  to  discharge  It  as 
havinfiT  been  improvidently  awarded. 

Turpi n.  Adm'r  of  James,  v.  Jefferson,  483 

14.  An  injunction  will  not  be  awarded  to  stay  a 
snit  affainst  a  sheriff  for  selling  property  taken  in 
execution;  because  the  law  provides  him  an  ample 
remedy. 

Storrs  V.  Payne  and  others,  606 

INQUISITION. 

1.  An  inquisition  in  a  mill  case  ought  not  to  be  set 

aside  on  the  ground  that  the  Jurors,  before  they 

were  sworn,  and  afterwards,  when  their  verdict 

had  been  agreed  upon,  but  before  they  had  sig-ned 

it,  ate  and  drank  moderately  at  the  expense  of 

561     the  applicant:  no  corruption  appearing,  *and 

the  opposite  party  having*  consented. 

Coleman  v.  Moody.  8 

8.  It  is  sufficient  for  the  clerk    to  state   in  the 

record  that  the  writ  of  ad  quod  damnum,  with  the 

inquisition  annexed,  was  returned  by  the  sheriff, 

without  inserting  a  copy  of  the  signature  of  the 

sheriff,  or  of  his  deputy,  to  the  return;  a  copy  of 

the  inquisition  itself  with  the    sig-natures  of  the 

Jurors  beinff  inserted  in  the  record.  lb. 

INSOLVENCY. 
The  assignee  of  a  bond  or  note  is  not  bound,  if 


the  maker  be   notoriously  insolvent   to  sue  him 
before  he  can  resort  to  the  assiffnor. 

Saunders  v.  Marshall  et  al..  456 

INSTRUCTIONS. 

1.  A  court  is  not  bound  to  give  instructions  on 
general  and  abstract  propositions;  but  only  on 
the  actual  case  before  them. 

Buster's  Ex'r  v.  Wallace,  88 

2.  If  depositions  offered  as  evidence  in  a  court 
of  law  contain  matter  supposed  to  be  exceptionable, 
the  proper  course  is  to  point  out  the  exceptionable 
passaffes.  and  then  move  the  court  to  instruct  the 
Jury  to  disregard  such  passages.  lb. 

8.  See  Boundaries,  No.  8. 
Doffan  V.  Seekright.  Lessee  of  Carter,  185 

INTENDMENT. 

After  verdict  for  the  plaintiff  on  the  plea  of  nil 
debet  it  is  no  ffround  for  arresting  Judffment  that 
the  claim,  as  shown  by  the  declaration,  was  barred 
by  the  act  of  limitations;  for  it  will  be  Intended 
that  If  the  act  were  given  in  evidence,  the  plain- 
tiff rebutted  it  by  some  other  evidence,  which 
avoided  its  operation. 

Murdock.  Ac.  v.  Herndon's  Ex'rs,  800 

INTENTION. 

1.  Under  the  itth  section  of  the  act  of  assembl: 
relating  to  dower,  any  estate  conveyed  by  deed  or 
will  for  a  wife's  Jointure,  in  lien  of  dower,  though 
not  so  expressed,  may  be  averred  to  have  been 
so  Intended,  and  parol  or  other  evidence,  dehors 
the  deed  or  will,  is  admissible,  as  to  the  relative 
situation  of  the  parties,  and  circumstances  of 
the  testator,  from  which  such  intention  may  be 
inferred. 

Ambler  and  Wife  v.  Norton,  28 

8.  In  assigning  a  breach  of  covenant,  it  is  not 
necessary  to  do  it  in  the  very  words  of  the  cove- 
nant; the  intention  of  the  parties  to  be  collected 
from  the  Instrument  may  alone  be  stated. 

Buster's  Ex'r  V.  Wallace,  88 

See  Covenant  No.  1. 

INTEREST. 

1.  Under  what  circumstances  the  garnishee  in 
a  foreign  attachment  will  be  compelled  to  pay 
Interest  during  the  existence  of  the  restraining* 
order.    See  Assignment  Attachment,  and 

Tazewell's  Ex'r  v.  Barrett  &  Co.,  26» 

2.  In  what  cases  trustees  are  liable  to  pay  inter- 
est on  the  trust  money  retained  in  their  hands; 
and  how  they  may  discharffe  themselves  from 
such  liability. 

Miller  V.  Beverleys,  Ac,  415 

8.  What  is  the  proper  mode  of  calculating  inter- 
est where  partial  payments  have  been  made. 

Ligh  tf oot  V.  Price ,  48 1 

4.  Interest  on  a  British  debt  during  the  war, 
disallowed  in  the  court  of  chancery,  after  an 
affirmance  of  an  interlocutory  decree,  by  the 
court  of  appeals,  in  which  no  notice  was  taken  of 
war  interest 

Wilson  V.  Triplett  488 

5.  In  cases  of  usury,  the  borrower  flllnff  his  bill 
in  equity  is  entitled  to  relief,  not  asrainst  the  con- 
tract enUrely,  but  to  the  amount  of  all  but  the 
principal  money:  the  lender  being  entitled  to 
receive  his  principal  without  any  interest 

Marks  v.  Morris,  468 

6.  In  such  cases,  thouffh  relief  be  given  asrainst 
the  interest,  the  usurious  assurances  remain  as  a 
security  for  the  principal.  lb. 

7.  A  home  defendant,  decreed  to  pay  money  to 
a  creditor  of  an  absent  defendant  will  be  com- 
pelled to  pay  Interest  unless  he  make  a  legal 
tender,  or  bring  the  money  into  court 

Ross  V.  Austin.  508 

562  ^INTERLOCUTORY  DECREES. 

An  interlocutory  decree  being  affirmed  by 
the  court  of  appeals  does  not  change  its  terms; 
but  it  remains  to  be  executed  here  in  the  same 
manner  as  it  did  before  the  appeal:  therefore,  in 
this  case,  the  appeal  being  affirmed  without  a 
deduction  of  war  interest  on  a  British  debt  such 
deduction  will  be  made  in  the  court  of  chancery, 
especially  as  the  plaintiff  is  asking  the  aid  of  that 
court  to  carry  the  decree  into  effect 

Wilson  V.  Triplett  438 

INTERPLEADER. 
A  sheriff  may  file  a  bill  of  interpleader  to  settle 
the  rifirhts  of  property,  taken  in  execution,  to 
which  there  are  conflicting  claims:  but  an  injunc- 
tion will  not  be  awarded  to  stay  any  suit  against 
him.  in  case  he  sells  the  property. 

Storrs  V.  Payne  and  others,  506 
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INTERROOATORIBS. 
Practice  as  to  brimrtnff  in   the  defendant  by  a 
messenffer.  to  answer  interrogratories. 

Brown.  Rives  &  Co.  v.  Wilson,  481 

INVENTORY. 

1.  Where  an  administration  account  settled  be- 
fore commissioners  may  be  admitted  as  prima 
facie  evidence,  without  ezhibltinff  also  a  copy  of 
the  inventory  and  appraisement.    See 

Atweirs  Adm'rs  v.  Milton.  2S8 

2.  It  is  a  matter  of  course  for  a  remainderman  of 
personal  chattels  to  file  a  bill  arainst  tenant  for 
life,  for  an  account  and  inventory  of  the  property. 

Mortimer  v.  Mofiatt  and  Wife.  608 

ISSUE  OUT  OF  CHANCERY. 
A  Jury  directed  to  ascertain  what  proportion  the 
value  of  a  dower  estate  bore  to  that  in  remainder: 
(where  the  land  had  been  sold  under  a  decree  to 
foreclosed  mortffaffe:)  and  the  sum  found  by  the 
jury  decreed  to  the  tenant  in  dower. 

Pollard  et  al.  v.  Underwood  et  al.,  460 

JEOFAILS. 
A  defective  assignment  of  a  breach  of  covenant 
will  be  aided  by  a  verdict  for  the  plaintiff  on  an 
issue  joined,  on  the  plea   that   tbe  covenant  was 
not  broken. 

Buster's  Ez'r  v.  Wallace.  88 

JOINT  COVENANT. 

In  an  action  avainst  the  representatives  of  a 
person  deceased,  on  a  joint  covenant  entered  into 
before  the  act  "concerninir  partitions  and  Joint 
riffhts  and  obliffations,"  if  it  appear  from  the 
declaration  that  one  of  the  Joint  covenantors 
survived,  it  is  a  radical  defect,  and  not  cured  by 
verdict. 

Atweirs  Adm'rs  v.  Milton,  S53 

JOINT-TENANTS. 

Where  two  joint^tenants,  of  full  a^e,  and  labour- 
ingr  under  no  le^al  disability,  make  partition  of  a 
tract  of  land  by  deed  according  to  an  old  survey, 
(both  beluff  equally  ifirnorantof  its  accuracy,  and 
no  fraud  or  misrepre.sentation  appearing.)  such 
division,  however  unequal,  is  bindins'  on  them  and 
their  assigns. 

Jones's  Devisees  v.  Carter.  184 

JOINTURE. 

1.  Under  the  11th  section  of  the  act  of  assembly 
relatiuir  to  dower,  any  estate  conveyed  by  deed 
or  will  for  a  wife's  jointure,  in  lieu  of  dower, 
tbouffh  not  so  expressed,  may  be  averred  to  have 
been  so  intended,  and  parol  or  other  evidence, 
dehors  the  deed  or  will,  is  admissible,  as  to  the 
relative  situation  of  the  parties,  and  circumstances 
of  the  testator,  from  which  such  intention  may 
be  inferred. 

Ambler  and  Wife  v.  Norton,  88 

2.  In  averriuff  a  Jointure  in  bar  of  dower,  the 
failure  to  state  In  the  plea,  that  the  husband 
"belnff  seised  in  fee  of  the  premises'*  made  the 
Jointure,  is  not  a  substantial  defect,  nor  sufficient 
to  authorize  the  reversal  of  a  Judgment  for  the 
tenant,  the  demandant  having  failed  to  assign  it 

as  a  cause  of  demurrer.  lb. 

868        *8.  In  such  plea  it  is  not  necessary  to  state 

expressly,  that  the  Jointure  was  to  take  effect 
In  possession  immediately  on  the  death  of  the  hus- 
band, or  that  it  was  determinable  by  such  acts  only 
as  would  forfeit  the  dower  at  common  law.  it  beinir 
incumbent  on  the  demandant  (In  replying)  to  shew 
that  any  intervening  estate  existed,  or  that  the 
jointure  was  subject  to  any  condition,  other  than 
the  law  imposes  on  a  dowress. 

Ambler  and  Wife  v.  Norton.  88 

4.  It  is  not  essential  to  the  validity  of  a  Jointure, 
that  it  should  be  exempt  from  any  encumbrance 
by  Judgments,  statutes,  mortfira^es  or  bonds;  the 
widow,  if  evicted  of  her  Jointure,  havinff  still  a 
riffht  to  claim  her  dower.  lb. 

5.  If  personal  propeity  be  bequeathed,  as  well  as 
real  estate  devised  to  the  widow,  the  whole  of  sucb 
bequests  and  devises  beiuff  averred  to  be  in  lieu  of 
dower,  her  entering  on  the  real  estate  is  sufficient 
to  shew  her  election  to  take  the  jointure;  and,  in 
pleading,  it  Is  not  necessary  to  state  that  she 
received  the  personal  property  also.  lb. 

d.  See  Venue,  No.  1.  lb. 

JUDGMENT. 

1.  On  a  writ  of  dower,  a  Judffment  for  the  tenant, 
who  pleaded  a  Jointure  in  bar,  ouffht  not  to  be  re- 
versed on  the  ff round  of  his  havinir  failed  to  state 
In  his  plea  that  the  husband  "beinv  seised  in  fee  of 


the  premises."  made  the  Jointure;  the  demandant 
not  havinff  asslirned  it  as  a  cause  of  demurrer. 

Ambler  and  Wife  v.  Norton.  S 

2.  An  executor  must,  at  his  peril,  take  notice  of  a 
Judgment  against  his  testator,  in  what  court  soever 
it  may  have  been  rendered:  and  if  he  exhaust  the 
assets  by  paying  debts  of  inferior  dlGrnity.  must 
satisfy  such  Judgment  de  bonis  proprlls. 

Nimmo's  Ex'r  v.  The  (Commonwealth.  57 

8.  No  lenffth  of  time  can  bar  the  commonwealth 
from  execution  on  a  Judgment  in  its  favour,  nor 
even  render  it  necessary  to  sue  out  a  scire  facias  to 
entitle  it  to  such  execution.  lb. 

4.  A  mortflraffee.  by  obtaining  a  judgment  at  law 
for  his  debt,  and  purchasing  the  mortgaged  property 
under  execution  thereupon,  does  not,  in  general, 
deprive  the  mortgagor  of  the  right  of  redemp- 
tion. But  if  such  Judgment  and  execution  were 
upon  an  attachment  against  the  mortgagor  as  an 
absconding  debtor,  attempting  to  defraud  the  mort- 
gagee of  his  security  by  removing  the  property  out 
of  the  state,  he  shall  not  be  permitted  to  redeem, 
under  the  influence  of  the  maxim.  **that  he  who 
hath  done  iniquity  shall  not  have  equity." 

Dabney  and  others  v.  Oreen,  101 

6.  A  Judgment  in  detinue  against  an  executor,  for 
certain  slaves,  held  by  him  as  the  property  of  his 
testator,  is  not  sufficient  to  present  the  act  of  limi- 
tations from  running  in  favour  of  legatees,  to  whom 
he  delivered  (before  the  action  was  brought)  other 
slaves  whicb  the  testator  had  held  in  the  same  right 

Spotswood  V.  Dandridge  and  others.  140 

0.  A  Judgment  may  be  reversed  on  the  ground 

that  a  continuance  of  the  cause  should  have  been 

granted,  instead  of  ruling  the  party  to  trial  when 

unprepared.    See  Continuance,  No.  I. 

Hookv.  Nanny  and  others,  in  a  note.  157 

7.  The  court  of  appeals  will  direct  their  clerk  to 
grant  a  certificate  of  their  Judgment,  during  term 
time,  if  it  be  absolutely  necessary  to  attain  the 
Justice  of  the  case. 

Brown  v.  Crippin  and  Wise,  173 

8.  In  an  action  against  several  defendants,  the 
capias  being  returned  executed  on  part  only,  who 
appeared  and  defended  the  suit  and  a  discontinu- 
ance as  to  the  rest  having  taken  place  by  a  failure 
to  take  out  further  process  against  them,  a  judg- 
ment against  the  defendants  in  general  terms, 
must  be  understood  as  against  those  only  who  ap- 
peared: notwitnstanding  the  declaration  charged 
them  all  as  "in  custody."  Ac.,  and  the  caption  of 
the  entry  of  the  judgment  in  the  order  book,  men- 
tioned the  names  of  all. 

Moss  and  others  v.  Moss's  Adm'r,  298 

0.  Where  there  was  an  action  on  a  Joint  and 
several  bond  against  six  obligors,  and  the  capias 
(which  was  against  them  all)  was  executed  on  two 
only,  it  was  held  that  the  plaintiff  was  not  bound 
to  sue  out  further  process  against  the  rest,  but 
might    take   Judgment   against     those    twou     In 

such     case    it     seems    indifferent    whether 
664     *the  declaration  be  against  those  two  only,  or 

against  all  named  in  the  writ,  provided  the 
bond  be  properly  described. 

Moss  and  others  v.  Moss's  Adm'r.  298 

10.  Under  what  circumstances  relief  may  be  ob- 
tained in  equity  by  a  person  formerly  apartner.  but 
who  has  withdrawn  from  a  mercantile  concern, 
against  a  Judgment  erroneously  obtained  against 
him  as  a  member  of  a  new  company  formed  by  the 
other  partners. 

Lee  V.  Baird  et  al..  458 

11.  How  far  a  Judgment  at  law  is  a  bar  to  a  subse- 
quent suit  at  law.  or  in  equity,  against  the  party  in 
whose  favour  such  Judgment  was  rendered. 

Saunders  v.  Marshall  et  al..  455 

12.  After  a  Judgment  in  detinue  for  slaves,  the 
plaintiff  cannot  come  Into  equity  for  profits  accruing 
afterwards,  pending  an  appeal:  nor  to  recover  their 
increase  not  included  in  such  Judgment;  nor  to 
compel  the  delivery  of  them  by  purchasers  from 
the  defendant. 

Alderson  v.  Blggars  and  others,  470 

IS.  On  an  information  against   a  justice  of  the 

peace  for  misbehaviour  in  office,  the  Jury's  finding 

the  defendant  "guilty."  is  sufficient  to  authorize 

the  Judgment  of  amotion  from  office. 

The  Commonwealth  v.  Alexander,  Sti 

JURISDICrriON. 

1.  In  what  case  and  in  what  manner  a  circuit 
court  of  the  United  Sutes  may  obtain  jurisdiction 
of  a  suit  originating  In  a  state  court.  See  Sute 
C3ourt,  No.  1,  2. 

Brown  v.  Crippin  and  Wise,  17S 

8.  An  error  committed  by  an  inferior  court,  in 

ruling  a  defendant  at  law  into  a  trial  in  the  absence 

of  his  witnesses,  ought  to  be  corrected  by  a  superior 


or  otber  Inferior  coart,  wbere  it  appearn  that 
stroDflT  prejudices  existed  against  the  defendant, 
which  were  unknown  to  him  till  after  such  issue  was 
joined,  and  that  a  fair  and  impartial  trial  could  not 
be  expected  in  the  court  where  the  suit  was  depend- 

iUff. 

Darmsdatt  v.  Wolfe,  246 

6.  In  such  cases,  it  is  not  necessary  that  there 
should  have  been  a  judcrment  to  authorize  the 
chancellor  to  ^rant  the  injunction.  lb. 

7.  A  bill  against  a  defendant  not  an  inhabitant  of 
this  country,  and  having  no  property  therein,  cannot 
be  sasuined. 

Hopkirk  V.  Bridffes,  418 

8.  Injunction  to  stay  waste  denied,  there  appear- 
iuir  no  impediment  to  the  action  of  waste  at  law. 

Cutting  V.  Carter  et  al.,  424 

0.  A  court  of  equity  has  Jurisdiction  to  assist  proc- 
ess of  execution  levied  on  tobacco  in  public  ware- 
houses. 

Ogg  V.  Randolph  and  others,  445 

10.  The  proper  line  of  demarcation  between  the 
Jurisdictions  of  courts  of  law  and  equity. 

Alderson  v.  Biffffars  and  others,  470 

See  Equity,  No.  86,  S.  C. 

11.  In  what  case  a  court  of  equity  should  interpose 
In  case  of  a  nuisance. 

Wiufffleld  V.  Crenshaw,  474 

IS.  A  plea  to  the  Juiisdiction  of  a  superior  court 
of  chancery,  that  a  suit  is  dependinff  in  an  inferior 
court,  for  the  same  matter,  is  proper. 

Johnston  v.  Bower  and  others.  476,  487 

13.  Unless  the  plaintiff  can  shew,  from  some 
peculiar  circumstances  not  within  his  control,  that 
be  could  not  be  relieved  at  law.  he  shall  not  be  per- 
mitted to  come  into  a  court  of  equity. 

Nicolson  &  Heth  v.  Hancock  and  others,  491 

14.  A  wife,  beinff  a  lunatic,  and  pufunder  the  care 
of  a  committee  by  the  county  court,  will  be  restored 
to  her  husband  by  a  decree  of  the  superior  court  of 
chancery,  upon  his  ffivingr  bond  and  security  accord- 
iuR  to  law. 

Coleman's  case.  B06 

15.  The  court  of  chancery  has  Jurisdiction  in  cases 
of  alimony. 

Purcell  V.  Purcell,  607 

16.  A  Justice  of  the  peace  may  be  amerced  and  re- 
moved from  office,  upon  an  information  against  him 
in  a  superior  court  of  criminal  Jurisdiction  for  mis- 
behaviour in  office. 

The  Commonwealth  v.  Alexander,  6S2 

565  •JURORS. 

An  inquisition  in  a  mill  case  ouffht  not  to  be 
set  aside  on  the  ground  that  the  Jurors  befone  they 
were  sworn,  and  afterwards,  when  their  verdict 
had  been  agreed  upon,  but  before  they  had  signed 
It,  ate  and  drank  moderately  at  the  expense  of  the 
applicant:  no  corruption  appearing,  and  the  oppo- 
site party  having  consented. 

Coleman  v.  Moody,  2 

JURY. 

1.  A  Jury  directed  to  ascertain  what  proportion 
the  value  of  a  dower  estate  bore  to  that  in  remain- 
der: (where  the  land  had  been  sold  under  a  decree 
to  foreclose  a  mortgage:)  and  the  sum  found  by  the 
Jury  decreed  to  the  tenant  in  dower. 

Pollard  et  al.  v.  Underwood  et  al.,  450 

2.  A  suit  in  chancery  ought  not  to  be  brouffht  to 
recover  the  profits  of  slaves:  of  which  a  Jury  are 
the  best  judges. 

Bass  V.  Bass.  478 

8  On  an  information  affainst  a  Justice  of  the 
peace  for  misbehaviour  in  office,  the  jury's  finding 
the  defendant  "guilty"  is  sufficient  to  authorize  the 
Judgment  of  amotion  from  office:  but  no  farther 
testimony  is  admissible  before  the  court,  after  the 
Jury  has  been  discharged. 

The  Commonwealth  v.  Alexander.  522 

JUSTICES  OF  THE  PEACE. 

1.  A  justice  of  the  peace  may  be  amerced  and 
removed  from  office,  upon  an  Information  against 
him  in  a  superior  court  of  criminal  Jurisdiction  for 
misbehaviour  In  office. 

The  Commonwealth  v.  Alexander.  522 

2.  Being  Intoxicated  with  spirituous  liquors,  while 
in  the  discharge  of  his  official  duties,  is  a  sufficient 
misbehaviour,  for  which  a  Justice  of  the  peace 
ought  to  be  amerced  and  removed  from  office.       lb. 

3.  In  such  case,  the  Jury's  finding  the  defendant 
"guilty"  Is  sufficient  to  authorize  the  judgment  of 


not  be  given  to  erect  the  mill:  and  T.  C.  having  ap- 
peared and  contested  the  motion  on  Its  merits,  he 
was  precluded  from  afterwards  saylnsr  that  he  was 
not  legally  summoned  as  the  tenant  or  proprietor 
of  the  land. 

Coleman  v.  Moody.  2 

2.  In  pleading  a  Jointure  in  bar  of  dower,  it  is  not 
necessary  to  specify  the  name  of  the  county  In 
which  the  Jointure  land  lies:  provided  the  locality 
and  Identity  of  the  land  be  described  with  reasona- 
ble certainty. 

Ambler  and  Wife  v.  Norton,  28 

8.  Where  the  lands  of  a  decedent  are  under  the 
care  of  an  executor  or  administrator  and  the  crops 
credited  to  the  estate,  money  paid  for  the  hire  of 
slaves  (hired  by  the  executor  or  administrator) 
to  make  such  crops,  should  be  debited  as  a  reasona- 
ble charge. 

Nimmo's  EX'r  v.  The  Ck>mmon wealth.  57 

4.  The  proceeds  of  the  sale  of  land,  directed  by 
the  will  of  the  testator  to  be  sold  for  the  payment 
of  his  debts,  are  equitable  assets.  lb. 

See  Assets.  No.  2. 

5.  If  the  declaration  charge  a  covenant  to  sell 
to  the  plaintiff  a  certain  quantity  of  land,  and  to 
refund  all  moneys  paid  therefor,  in  case  the  land 
or  any  part  be  lost,  it  is  a  sufficient  assignment  of 
the  breach  that  "the  defendant  had  no  land  at  all"^ 
in  the  place  specified. 

Buster's  Ex'r  v.  Wallace,  SH 

See  Covenant,  No.  1. 

6.  If  B.  agrees  to  sell  W.  so  many  acres  of  land 
lying  on  a  certain  creek.  &c.  without  specifying  any 
boundaries:  but  a  particular  tract  be  shewn  to  W. 
as  the  land  embraced  by  the  agreement:  and  they 

accordingly  enter  into  a  contract  under  hand 
666     and  seal:   *parol    evidence  Is    admissible  to 

shew  that  B.  either  had  no  land  at  all  on  that 
creek.  &c.  or  not  that  particular  tract  which  it  was 
understood  by  the  parties  was  comprehended  in  the 
agreement 

Buster's  Ex'r  v.  Wallace.  82 

7.  Natural  or  reputed  boundaries  or  lines,  of 
marked  trees  oufirht  to  be  established  In  preference 
to  mere  course  and  distance,  or  to  mistaken  de- 
scriptions In  surveys  or  conveyances. 

Dogan  V.  Seekrlght,  Lessee  of  Carter,  126^ 

8.  It  seems  to  be  matter  of  law.  on  which  the 
court,  if  either  party  require  it.  should  instruct  the 
Jury,  that  a  marked  line  shall  prevail  over  one 
which  has  never  been  marked.  lb. 

9.  Assumpsit  for  use  and  occupation  of  lands 
lies  at  common  iaw,  on  an  express  promise.  See 
Assumpsit.  No.  1. 

Eppes  V.  (X>de.  161 

10.  Quaere,  as  to  an  Implied  promise?  lb. 

11.  A  patent  for  land,  granted  by  a  sister  state.  Is 
one  of  those  public  acts,  to  which  every  other  state 
is  bound  to  give  full  faith  and  credit,  under  the 
constitution  of  the  United  States:  therefore  the 
validity  of  such  patent  cannot  be  collaterally 
drawn  in  question,  in  the  courts  of  any  other  state, 
on  a  suggestion  that  the  survey  on  which  it  was 
founded  was  a  forffery. 

Lassly  v.  Fontaine,  146 

12.  What  description  constitutes  a  purchase  of 
lands  by  metes  and  bounds.    See 

Jones's  Devisees  v.  Carter.  184 

18.  A  purchase  of  land  by  an  executor,  which  had 
been  sold  by  him  agreeably  to  the  will  of  his  testa- 
tor, is  valid.  If  It  appear  that  his  conduct  in  the 
sale  was  fair  and  correct 

M'Key.  Ex'r  of  Fuqua.  v.  Younff.  430 

14.  In  suits  to  subject  lands  in  the  possession  of 
heirs  to  the  payment  of  debts,  the  constant  coarse, 
where  there  Is  no  specific  lien.  Is  first  to  take  an 
account  of  the  personal  assets. 

M'LiOUd  V.  Roberts  and  others,  448 

15.  A  conveyance  of  land  by  two  out  of  three 
executors,  all  of  whom  qualified  and  were  living, 
(the  testator  having  directed  the  sale  and  convey- 
ance by  his  executors.  In  general  terms.)  Is  not 
valid  In  law,  and  cannot  be  aided  in  equity:  nor 
would  the  payment  of  the  purchase-money.  In  such 
case,  create  any  Hen  on  the  land. 

M'Rae  v.  Farrow.  444 

16.  A  mortgagee  of  land  cannot  be  compelled,  In 
order  to  get  hold  of  the  mortgaged  subject  to  go 
Into  an  account  of  the  personal  assets. 

Patton  V.  Page.  449 

17.  Where  lands  are  decreed  to  be  sold  for  the 
payment  of  debts,  it  is  In  general,  not  necessary  to 
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allow  tbe  Inf aot  heirs  of  tbe  debtor  any  time  after 
they  attain  ttaelr  full  affe  to  sbew  cause  against  tbe 
decree,  because  no  act  is  necessary  to  be  done  by 
tbem;  tbe  deeds  to  tbe  purchasers  heing  to  be  exe- 
cuted by  the  commissioners. 

Wilkinson's   Adm'r  v.  Oliver's  Representa- 
tives. 460 

18.  But  where  an  infant  is  directed  to  join  in  a 
conveyance,  or  to  do  any  other  act,  he  must  have 
six  months  allowed  him  after  he  attains  bis  full 
are,  to  shew  cause  asrainst  the  decree.  lb. 

19.  A  jury  directed  to  ascertain  what  proportion 
the  value  of  a  dower  estate  bore  to  that  in  remain- 
der: (where  the  land  had  been  sold  under  a  decree 
to  foreclose  a  mortgage:)  and  the  sum  found  by  the 
jury  decreed  to  the  tenant  in  dower. 

Pollard  et  al.  v.  Underwood  et  al..  4M 

20.  A  simple  contract  creditor  shall  receive,  out 
of  tbe  real  assets  descended  to  the  heirs  at  law.  as 
much  as  has  been  paid  to  bond  creditors  out  of  the 
personal  assets. 

Hay  don  v.  Qoode  et  al.,  460 

LAW.  POINT  OF. 

It  seems  to  be  matter  of  law,  on  which  the  court, 

if  either  party  require  it,  should  instruct  tbe  jury. 

that  a  marked  line  shall  prevail  over  one  which 

was  never  marked. 

Doffan  V.  Seekriffht,  Lessee  of  Carter,  126 

LEGACY. 
Construction  of  a  will.  What  words  ffive  a  vested 
interest  whicb  will  pass  to  the  representatives  of  a 
deceased  legatee,  thoug-h  he  was  not  to  enjoy  tbe 
estate  till  the  death  of  a  particular  tenant  for  life, 
and  died  before  that  event  happened. 

Taylor's  Adm'x  v.  Taylor's  Ex'rs,  411 

667  •LEGATEES. 

An  executor  having  delivered  certain  slaves 
to  legatees,  as  their  property  under  the  will,  a  subse- 
quent action  of  detinue  affalnst  him,  for  other  slaves 
whicb  the  testator  held  in  the  same  ri^ht,  is  not 
sufficient,  thouffh  prosecuted  to  a  judgment,  to  pre- 
vent the  act  of  limitations  from  runnincr,  both  at 
law  and  in  equity,  in  favour  of  the  legatees. 

Spotswood  V.  Dandridffe  and  others,  140 

LIEN. 

1.  A  bona  fide  mdVtffagee  of  a  tract  of  land,  with- 
out notice  of  any  equitable  lien  in  the  original 
vendor,  (of  whom  the  mort^affor  purchased.)  is  well 
authorized  to  purchase  of  tbe  mortirairor  a  release 
of  tbe  equity  of  redemption,  (even  after  notice  from 
the  vendor,)  in  consideration  of  any  jast  claim  of 
his  upon  tbe  mortffaffor.  oriffinatinff  before  such 
notice;  but  after  notice  the  lien  attaches,  for  so 
much  as  he  may  have  actually  paid,  or  agreed  to 
pay.  for  such  release,  over  and  above  the  claims  for 
wblcb  the  mortgage  was  taken,  and  whicb  origi- 
nated before  tbe  notice. 

Duval  V.  Bibb.  118 

See  Vendor,  No.  1. 

2.  A  vendor  bavins'  conveyed  a  tract  of  land  by  an 
absolute  deed  of  bargain  and  sale,  in  which,  and  by 
a  receipt  at  the  foot  whereof  he  acknowledged  that 
tbe  consideration  expressed  was  fully  paid,  havinir. 
nevertheless,  taken  the  vendee's  bonds  for  the 
amount  thereof,  and  continued  to  live  on  the  land, 
by  virtue  of  a  parol  acrreement,  tbat  he  should  re- 
tain possession  until  the  contract  on  the  part  of  the 
vendee  should  be  fully  complied  with,  retained  an 
equitable  lien  on  tbe  land  against  a  purchaser  from 
the  vendee  havinff  actual  notice  of  such  agreement 

lb. 

3.  Securities  who  bad  a  lien  on  the  property  of 
their  principal  by  mortgage,  but  which  was  defect- 
ive, it  being  proved  by  two  witnesses  only,  were 
permitted  to  stand  in  the  place  of  the  creditor,  as  to 
tbe  assets  of  the  principal. 

Miller.  &c.  V.  Pendleton.  486 

4.  In  suits  to  subject  to  the  payment  of  debts, 
lands  in  the  possession  of  heirs,  the  constant  course, 
where  there  is  no  specific  lien,  is  first  to  take  an  ac- 
count of  tbe  personal  assets. 

M'Loud  V.  Roberts  and  others.  448 

5.  But  the  case  is  otherwise  where  there  is  a  spe- 
cific lien:  for  a  mortfirag-ee  cannot  be  compelled,  in 
order  to  get  hold  of  the  mortffaffed  subject  to  iro 
Into  an  account  of  the  personal  assets. 

Patton  V.  Pag-e.  449 

6.  Tbe  payment  of  purchase-money  does  not  cre- 
ate any  lien  on  the  land,  in  a  case  wbere  a  testator 
having  directed  the  sale  and  conveyance  by  his 
executors.  In  general  terms,  two  out  of  three  exec- 
utors (all  of  whom  qualified  and  were  living)  sold 
the  land  and  made  tbe  conveyance. 

M'Rae  V.  Farrow,  444 

LIFE.  TENANT  FOR. 
Though  it  is  a  matter  of  course  for  a  remainder- 


man of  personal  chattels  to  file  a  bill  arainst  tenant 
for  life,  for  an  account  and  Inventory  of  the  prop- 
erty, yet  the  court  will  not  rule  the  tenant  for  life 
to  give  security  to  have  the  property  forthcoming 
at  his  death,  unless  there  appear  some  danger  of 
its  beincr  wasted  or  put  out  of  the  way. 

Mortimer  v.  Mofifatt  and  Wife.  603 

LIMITATIONS. 

1.  The  Eufflish  maxim,  that  "nullum  tempus  oc- 
cnrrit  reffi,"  has  been  adopted  in  Virginia  in  rela- 
tion to  tbe  commonwealth:  on  which  principle  it 
has  been  held,  that  the  acU  of  limitationa  do  not 
extend  to  the  commonwealth,  in  clvtl  suits,  not 
founded  on  any  penal  act  expressly  limitinff  the 
commencement  of  the  action. 

Nlmmo's  Ex'r  v.  Tbe  Commonwealth.  57 

2.  No  leufftb  of  time  can  bar  the  commonwealth 
from  execution  on  a  judgment  in  its  favour,  nor 
even  render  it  necessary  to  sue  out  a  scire  facias  lo 
entitle  it  to  such  execution.  lb. 

8.  To  prevent  length  of  time  from  barring  a  claim, 
on  the  ground  that  the  possession  of  the  defendant 
was  fiduciary,  such  possession  must  have  been  fidu- 
ciary as  to  the  plaintiff,  or  those  under  whom  be 
claims:  its  belngr  fiduciary  as  to  any  other  per- 
668     son  *ls  not  sufficient 

Spotswood  V.  Dandridfire,  138 

4.  An  executor  having  delivered  certain  slaves  to 
legatees,  as  their  property  under  the  will,  a  subse- 
qnentaction  of  detinue  asrainst  him  for  other  slaves 
whicb  tbe  testator  held  in  the  same  right  is  not 
sufficient  though  prosecuted  to  a  judgment  to  pre- 
vent tbe  act  of  limitations  from  running  both  at 
law  and  in  equity,  in  favour  of  the  legatees.  lb. 

6.  After  verdict  for  the  plaintiff  on  the  plea  of  nil 
debet  it  is  no  ground  for  arresting  Judsrment  tbat 
tbe  claim,  as  shewn  by  tbe  declaration,  was  barred 
by  the  act  of  limiutions;  for  it  will  be  intended 
that  if  the  act  were  flriven  in  evidence,  the  plaintiff 
rebutted  it  by  some  other  evidence  which  avoided- 
its  operation. 

Murdock.  &c.  V.  Herndon's  Ex'rs,  200 

0.  When  the  assumpsit  of  the  testator  or  intestate. 
within  five  years,  in  an  action  on  an  open  account 
against  the  executor  or  administrator,  may  be  riven 
in  evidence  to  take  the  case  out  of  the  act  of  17BS.    See 

Brooke's  Adm'rs  v.  Shelly,  296 

LOAN. 

1.  To  determine  whether  a  conveyance,  thongrh 
absolute  on  its  face,  is  to  be  considered  a  bill  of  sale, 
or  a  mort^ag-e,  tbe  true  question  always  is.  whether 
a  purchase  of  the  property,  or  a  loan  of  mocey.  or 
forbearance  of  a  debt  were  intended. 

Dabney,  Ac.  v.  Green,  loi 

See  Mortfirasre,  No.  1. 

2.  In  cases  of  usury,  the  borrower  filing-  his  bill  in 
equity  is  entitled  to  relief  not  affalnst  the  contract 
entirely,  but  to  the  amount  of  all  but  the  principal 
money:  the  lender  beinr  entitled  to  receive  his 
principal,  without  any  interest 

Marks  v.  Morris,  468 

8.  Id  such  cases,  though  relief  be  sriven  against  the 
interest,  the  usurious  assurances  remain  as  a  seen- 
rity  for  the  principal;  and  the  court  will  direct 
them  to  be  enforced  to  that  extent  if  it  be  not  paid 
by  a  given  day.  lb. 

4.  It  is  not  usury  to  sell  bank  stock  at  a  very  higti 
price:  since,  to  constitute  usury,  there  must  be  a 
treaty  for  the  loan  or  forbearance  of  money. 

Skipwith  V.  Gibson  and  Jefferson.  490 

LUNATIC. 
A  wife,  being-  a  lunatic,  and  put  under  the  care  of 
a  committee  by  the  county  court  will  be  restored 
to  her  husband  by  a  decree  of  tbe  superior  court  of 
chancery,  upon  his  flriving  bond  and  security  accord- 
ing to  law. 

Coleman's  case,  506 

MANDAMUS. 

1.  It  is  a  matter  of  riffht  in  the  defendant  who  is 
a  non-resident  of  a  state,  and  is  sued  in  a  state  court 
.to  remove  the  cause  to  the  circuit  court  of  tbe 
United  States,  for  such  state,  on  complying  with  the 
terms  prescribed  by  the  act  of  congress:  and  if 
the  inferior  court  refuse  to  allow  tbe  removal  of 
the  cause,  it  may  be  compelled  by  mandamus  eman- 
ating- from  the  superior  court  of  tbe  state,  not 
from  the  circuit  court  of  the  United  States. 

Brown  v.  Crippln  and  Wise,  173 

2.  Quaere,  whether  a  mandamus  lies  from  tbe 
superior  courts  of  chancery  to  the  county  courts, 
compelling  the  justices  to  hear  and  determine  a 
cause  where  there  appears  to  have  been  unreason- 
able delay? 

Webb  v.  Barbour,  40S 

MARKED  LINES. 
1.  Lines  of  marked  trees  onght  to  be  established 
in  preference  to  mere  course  and  distance,  or  to 
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mistaken  descriptions  in  surveys  or  conveyances. 

Dopan  V.  Seekriffbt.  Lessee  of  Carter.  185 

8.  It  seems  to  be  matter  of  law,  on  wbich  tbe  court. 

If  eitber  party  require  it,  sbould  Instruct  tbe  Jury. 

tbat  a  marked  line  sball  prevail  over  one  wbicb  was 

never  marked.  lb. 

MARRIAGE. 

Wbat  evidence  of  marriage  is  deemed  sufficient  to 

entitle  tbe  wife  to  alimony. 

Purcell  V.  Purcell,  B07 

6»  •MARRIAGE  SETTLEMENT. 

A  marriagre  settlement  on  a  wife  wltb  wbom 
tbe  busband  bad  long  lived  in  a  state  of  fornica- 
tion, and  by  wbom  be  bad  several  cblldren,  will  be 
deemed  not  to  bave  been  on  valuable  consideration, 
but  voluntary  and  fraudulent  as  to  creditors. 

Greenbow  v.  Ck)Utts  and  otbers,  486 

MARSHALLING  ASSETS. 
A  simple  contract  creditor  sball  receive,  out  of 
tbe  real  assets  descended  to  tbe  belrs  at  law,  as 
mucb  as  bas  been  paid  to  bond  creditors  out  of  tbe 
personal  assets. 

Hay  don  v.  Goode  etal.,  4(J0 

MAXIMS.    ^ 

1.  Tbe  Ensrllsh  maxim  tbat  ''nullum  tempus  occur- 
ritreffi.'*  bas  been  adopted  in  Virginia,  in  relation 
to  tbe  commonwealtb.    See  Limiutions,  No.  1. 

Nimmo's  Ex'r  v.  Tbe  Commonwealtb.  57 

2.  Under  tbe  influence  of  tbe  maxim  "tbat  he  wbo 
bath  done  Inquity  shall  not  bave  equity,"  a  mort- 
ffaffor.  may  lose  bis  equity  of  redemption,  by  at- 
temptingr.  to  abscond  and  remove  tbe  property  out 
of  tbe  state,  for  tbe  purpose  of  defrauding  tbe 
morigSLgee  of  bis  security.    See  Jndfirment,  No.  4. 

Dabney  and  otbers  v.  Green,  101 

3.  Application  of  tbe  maxim  tbat  "be  who  seeks 
equity  must  do  equity'*  to  tbe  case  of  a  plaintiff 
beiuff  both  heir  and  administrator. 

Haydon  v.  Goode  et  al..  4fiO 

MESSENGER. 

Practice,  as  to  brinfiriuff  in  tte  defendant,  by  a 
messenffer,  to  answer  Interrogatories. 
Brown,  Rives  &  Co.  v.  Wilson. 


481 


METES  AND  BOUNDS. 

What  sball  constitute  a  purchase  by. 
Jones's  Devisees  v.  Carter. 

MILLS. 


See 


184 


1.  An  inquisition  on  a  writ  of  ad  quod  damnam,  in 
a  mill  case,  having  found  that  lands  of  T.  R. 
deceased,  would  be  overflowed,  and  a  summons 
having  issued  to  T.  C.  acting  executor  and  trustee 
of  tbe  decedent,  to  shew  cause  why  leave  should  not 
be  given  to  erect  tbe  mill :  and  T.  C.  having  ap- 
peared and  contested  the  motion  on  Its  merits,  be 
was  precluded  from  afterwards  saying  tbat  be  was 
not  legally  summoned  as  the  tenant  or  proprietor 
of  the  land. 

Coleman  v.  Moody,  2 

2.  The  mentioning  In  the  writ  of  ad  quod  damnum 
a  certain  height  for  tbe  mill  dam,  is  no  ground  for 
setting  aside  the  proceedings  at  the  instance  of  the 
opposing  party:  notwithstanding  no  particular 
height  was  specified  in  the  order  directing  the  writ. 

lb. 
8.  If  the  jury  find  that  a  certain  number  of  acres 
of  land  will  be  overflowed  "together  with  all  other 
damages  to  the  value  of  a  specified  sum,"  it  is 
special  enough,  and  will  not  bar  an  action  for  any 
damages  not  foreseen  and  estimated  by  tbem.     lb. 

4.  An  order  of  court  granting  leave  to  erect  a  mill 
isvalic^.  though  no  order  be  made  directing  pay- 
ment of  tbe  damages  found  by  tbe  Inquisition.      lb. 

5.  An  inquisition  in  a  mill  case  ought  not  to  be  set 
aside  on  the  ground  that  the  jurors,  before  they 
were  sworn,  and  afterwards,  when  their  verdict 
had  been  agreed  upon,  but  before  they  had  signed 
it,  ate  and  drank  moderately  at  the  expense  of  the 
applicant;  no  corruption  appearing,  and  the  op- 
posite party  having  consented.  lb. 

6.  Wbat  is  a  sufficient  setting  forth  in  the  record 
of  tbe  return  of  tbe  writ  of  ad  quod  damnum.       lb. 

7.  See  Ad  Quod  Damnum,  No.  6. 

MISBEHAVIOUR  IN  OFFICE. 

1.  A  justice  of  the  peace  may  be  amerced  and 
removed  from  office  upon  an  information  against 

him  in  a  superior  court  of  criminal  jurlsdic- 
670     tion,  for  misbehaviour  •in  office. 

The  Commonwealtb  v.  Alexander.  522 

2.  Being  Intoxicated  with  spirituous  liquors,  while 
In  the  discharge  of  bis  official  duties,  is  a  sufficient 
misbehaviour,  for  which  a  justice  of  tbe  peace 
ought  to  be  amerced  and  removed  from  office.       lb. 


8.  In  such  case  the  jury's  finding  the  defendant 
"guilty,"  is  sufficient  to  authorize  the  judgment  of 
amotion  from  office;  but  no  farther  testimony  is 
admissible  before  the  court,  after  the  jury  has 
been  discharged.  lb. 

MORTGAGE. 

1.  Under  circumstances,  a  bill  of  sale,  though 
absolute  on  its  face,  will  be  deemed  a  mortgage; 
the  true  question  always  being  whether  a  purchase 
of  tbe  property,  or  a  loan  of  money  or  forbearance 
of  a  debt  were  intended. 

In  this  case,  the  circumstances  proving  the  bill  of 
sale  to  have  been  intended  as  a  mortgage,  were 
gathered  from  other  writings  and  acts  of  the  par- 
ties. 

Dabney,  Ac.  v.  Green,  101 

2.  A  mortgagee,  by  obtaining  a  judgment  at  law 
for  his  debt,  and  purchasing  the  mortgaged  prop- 
erty under  execution  thereupon,  does  not,  in  gen- 
eral, deprive  the  mortgagor  of  the  right  of 
redemption.  But,  if  such  judgment  and  execution 
were  upon  an  attachment  against  the  mortgagor, 
as  an  absconding  debtor,  attempting  to  defraud 
the  mortgagee  of  his  security  by  removing  the 
property  out  of  the  state,  he  shall  not  be  permitted 
to  redeem,  under  tbe  influence  of  the  maxim,  "that 
he  who  hath  done  iniquity  shall  not  have  equity." 

lb. 

8.  A  bona  flde  mortgagee  of  a  tract  of  land,  with- 
out notice  of  any  equitable  lien  in  the  original 
vendor,  (of  whom  the  mortgagor  purchased.)  is 
well  authorized  to  purchase  of  the  mortgagor  a 
release  of  the  equity  of  redemption,  (even  after 
notice  from  such  vendor.)  in  consideration  of  any 
just  claim  of  his  upon  the  mortgagor,  originating  be- 
fore such  notice;  but,  after  notice,  the  lien  attaches 
for  so  much  as  he  may  have  actually  paid,  or 
agreed  to  pay,  for  such  release,  over  and  above  the 
claims  for  which  the  mortgage  was  taken,  and 
which  originated  before  tbe  notice. 

Duval  V.  Bibb,  118 

See  Vendor,  No.  1. 

4.  A  mortgage,  by  a  father,  including  a  slave  be- 
longing to  bis  Infant  child  who  is  deemed  a  pur- 
chaser for  valuable  consideration,  will  not  defeat 
the  right  of  the  child,  notwithstanding  such  child 
resided  in  his  family,  and  there  kept  such  slave, 
over  whom  it  exercised  every  act  of  ownership. 

Braxton  v.  Gaines  and  others,  151 

See  Purchasers,  No.  8. 

5.  All  deeds  of  trust  and  mortgages  must  be 
proved  by  three  witnesses,  or  acknowledged  by  the 
party,  and  recorded  within  eight  months,  or  they 
will  be  void  as  to  creditors  and  subsequent  pur- 
chasers, and  they  are  only  valid  as  to  such,  from 
the  time  when  tbey  are  fully  executed. 

Jennings  &  Robinson  v.  The  Attorney-Gen- 
eral, 424 

0.  Securities  who  had  a  lien  on  the  property  of 
their  principal  by  mortgage,  but  which  was  defect- 
ive, it  being  proved  by  two  witnesses  only,  were 
permitted  to  stand  in  tbe  place  of  the  creditor  as  to 
the  assets  of  the  principal. 

Miller.  &c.  V.  Pendleton  et  al.,  486 

7.  A  mortgagee  cannot  be  compelled,  in  order  to 
get  hold  of  tbe  mortgaged  subject,  to  go  into  an  ac- 
count of  the  personal  assets. 

Patton  V.  Page,  449 

8.  Where  land  has  been  sold  under  a  decree  to 
foreclose  a  mortgage,  a  jury  will  be  directed  to 
ascertain  wbat  proportion  the  value  of  the  dower 
estate  bore  to  that  in  remainder,  and  the  sum  found 
by  the  jury  will  t>e  decreed  to  tbe  tenant  in  dower. 

Pollard  et  al.  v.  Underwood  et  al..  450 

MOTHER. 

Construction  of  the  act  of  descents,  as  to  the 
mother's  inheriting  tbe  estate  from  an  infant  child, 
on  wbom  it  descended  from  the  great  uncle  of  the 
infant 

Owen  V.  Cogbill  and  otbers,  487 

MOTION. 

1.  See  Summary  Proceedings. 

2.  A  motion   is    the  proper  mode  of  being 
671     •relieved  against  an  execution,  which  is  issued 
against  a  person  not  a  party  to  the  judgment. 
See 

Moss  and  others  v.  Moss's  Adm'r.  298 

3.  A  decree  of  a  preceding  term  against  a  defend- 
ant, who  was  then  dead,  set  aside  on  moUon. 

Hooe  V.  Barber  et  al.,  480 

4.  An  answer  filed  by  an  infant  may  be  amended, 
on  motion,  when  he  attains  bis  age. 

Winston  V.  Campbell,  477 

5.  An  order  for  an  account  is  not  to  be  made  on  a 
motion  as  of  course,  but  upon  a  hearing  only,  un- 
less the  parties  consent 

Cutting  and  Wife  v.  Carter,  478 
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0.  ObjectioDs  to  a  scire  facias  to  reylre  a  suit  can- , 
not  be  made  on  motion. 

Vauffhan  and  Wife  v.  Wilson's  Ex'r,  480 

7.  A  commission  to  examine  one  of  the  defendants 
as  a  witness  should  be  awarded  on  the  motion  of 
the  plaintiff  In  chancery,  as  a  matter  of  course: 
savlnff  all  just  exceptions. 

PlainvUle  v.  Brown  and  others,  482 

8.  A  motion  to  be  admitted  as  a  defendant  is  not 
reffular:  bat.  in  case  of  an  injunction,  if  it  appear 
that  the  person  makingr  the  motion  is  Interested  in 
the  subject  of  controversy,  the  court  will  order 
the  injunction  to  be  dissolved,  unless  the  plaintiff 
will  amend  his  bill,  and  make  him  a  defendant. 

Harrison  v.  Morton.  488 

0.  After  a  bill  of  injunction  has  been  taken  for 
confessed  for  want  of  an  answer,  a  motion  will  not 
be  received  from  the  defendant  to  discharire  it  as 
having  been  improvldently  awarded. 

Turpln,  Adm'r  of  James,  v.  Jefferson,  488 

10.  While  a  defendant  is  in  contempt,  no  plea  •r 
demurrer  can  be  admitted,  but  upon  motion  in 
open  court. 

Lane  v.  EUzey,  604 

MUTUAL  ASSURANCE  SOCIETY. 
See  Corporations,  and 
Carrie's  Adm'rs  v.  Mutual  Assurance  Society,  288 

NEW  TRIAL. 

1.  If  a  cause  be  remanded  to  an  inferior  court, 
and  a  new  trial  directed,  the  superior  court  must 
be  presumed  to  have  thought  the  declaration  suffl> 
cient:  consequently,  on  the  new  trial,  or  on  a  sec- 
ond appeal,  no  exception  can  be  taken  to  the 
declaration. 

Murdock.  &c.  ▼.  Herndon's  Ex'rs.  800 

2.  If  a  superior  court  of  common  law,  in  revers- 
ing a  judirment  and  awardinff  a  new  trial,  assign 
the  reason  to  be  that  certain  evidence  should  have 
been  received  on  the  former  trial,  but  fail  to  direct 
that,  upon  the  new  trial,  such  evidence  shall  be 
received,  the  court  of  appeals,  in  afflrminff  Its  Judg- 
ment, will  add  the  proper  direction  concerning  the 
evidence. 

Brooke's  Adm'rsv.  Shelly,  266 

8.  A  discovery  since  a  trial  at  law  of  new  evidence. 

which,  with  ordinary  diligence,  the  party  miffht 

have  known  and  obtained  in  time,  is  not  a  sufficient 

ground  for  a  court  of  equity  to  grant  a  new  trial. 

Delima  v.  Glassell's  AdmY.  860 

4.  A  verdict  obtained,  at  law.  on  the  testimony  of 
a  single  witness,  whose  answer  (when  he  is  brought 
into  equity  on  the  ground  of  his  being  a  partner)  1h 
clearly  contradicted,  should  be  set  aside,  and  a  new 
trial  directed. 

Verdier  v.  Hume  &  Hume.  479 

NON-RESIDENTS. 

1.  A  non-resident  of  a  state  sued  in  a  court  of 
such  state  has  a  rlffht  to  remove  the  cause  to  the 
circuit  court  of  the  United  States,  on  complying 
with  the  terms  prescribed  by  the  act  of  congress. 
See  State  Court.  No.  1. 

Brown  v.  Crippin  &  Wise.  178 

2.  In  such  case  bond  and  security  may  be  riven, 
thouffh  the  defendant  be  not  personally  present.   lb. 

8.  A  bill  against  a  defendant,  not  an  inhabitant  of 
this  country,  and  having  no  property  therein,  can- 
not be  sustained. 

Hopkirkv.  Bridges,  418 

4.  Practice  of  reviving  against  resident  and  non- 
resident defendants. 

Duguid  V.  Patterson,  •  446 

6.  A  plaintiff  in  a  superior  court  of  chancery,  not 

being  an  inhabitant  of  this  commonwealth  may  be 

ruled  to  give  security  for  the  costs  in  that  court; 

but  not  for  costs  incurred  in  the  court  of  ap- 

572     peals,  from  which  the  suit  was  *remanded  for 

farther  proceedings. 

Lambert  v.  Key.  484 

NOTICE. 

1.  The  reasonable  notice  which  the  law  requires 
upon  taking  depositions  must  depend  upon  circum- 
stances.   See  Depositions,  No.  1. 

Coleman  v.  Moody.  1 

2.  An  executor  must,  at  his  peril,  take  notice  of  a 
Judgment  against  his  testator,  in  what  court  soever 
it  may  have  been  rendered.  See  Executors  and 
Administrators.  No.  2. 

Nimmo's  Ex'r  v.  The  Commonwealth,  57 

8.  A  bona  flde  mortgagee  of  a  tract  of  land  without 
notice  of  any  equitable  lien  in  the  origrinal  vendor, 
(of  whom  the  mortgagor  purchased.)  is  well  author- 
ized to  purchase  of  the  mortgagor  a  release  of  the 
equity  of  redemption,  (even  after  notice  from  the 
vendor.)  in  consideration  of  any  just  claim  of  his 
upon  the  mortgagor,  originating- before  such  notice; 
but  after  notice,  the  Hen  attaches  for  so  much  as 
he  may  have  actually  paid,  or  agreed  to  pay.  for 


such  release,  over  and  above  the  claims  for  which 
the  mortgag'e  was  taken,  and  which  orlfflnated  be- 
fore the  notice. 

Duval  v.  Bibb,  US 

See  Vendor,  No.  1, 

4.  Actual  notice  of  a  parol  agreement  between  a 
vendor  and  vendee,  (by  virtue  of  which  the  vendor 
continued  to  live  on  the  land,  and  was  to  retain  po^ 
session  until  the  contract  on  the  part  of  the  vendee 
should  be  fully  comolied  with.)  rives  the  vendor  an 
equitable  lien  aralnst  a  purchaser  having  such  no- 
tice; notwithstanding  his  own  conveyance  was  by  a 
deed  of  absolute  bargain  and  sale.  lb. 

See  Lien.  No.  2. 

5.  A  bona  flde  purchaser,  without  notice  of  the  ex- 
istence of  any  consideration  other  than  that  men- 
tioned in  the  deed  under  which  his  vendor  claims, 
is  not  to  be  affected  thereby:  but  the  law  is  other- 
wise as  to  a  purchaser  with  notice.  lb. 

See  Equity,  No.  5. 

6.  A  notice  to  take  depositions  riven  to  the  over- 
seer of  the  party,  who  resided  part  of  his  time  in  the 
state,  and  part  out  is  insufficient. 

Chapman  v.  Chapman,  426 

7.  One  month's  previous  notice  to  the  opposite 
party,  or  hlH  counsel.  Is  requisite  where  objections 
are  made  for  want  of  proof  of  any  voucher  on  which 
a  commissioner  founds  an  item  in  his  account:  such 
objection  not  havlnr  been  made  before  the  commis- 
sioner himself. 

Read's  Ex'rs  v.  Winston  et  al.,  450 

8.  Where  an  order  for  an  account  Is  proper,  it 
should  not  be  directed  in  vacation,  without  notice 
to  the  adverse  party,  or  his  counsel. 

Cutting  and  Wife  v.  Carter,  478 

NUISANCE. 
A  court  of  equity  ourht  not  to  interpose  in  the 
case  of  a  nuisance,  except  where  the  law  would  not 
afford  an  immediate  nor  an  adequate  remedy,  nn- 
til  irreparabl*  injury  mirht  be  done. 

Winrfleld  v.  Crenshaw,  474 

OCCUPATION. 
See  Use  and  Occupation. 

OFFICE. 

1.  A  Justice  of  the  peace  may  be  amerced  and  re- 
moved from  office,  upon  an  information  against  him 
in  a  superior  court  of  criminal  Jurisdiction  for  mis- 
behaviour in  office. 

The  Commonwealth  v.  Alexander,  SS2 

2.  Beinr  intoxicated  with  spirituous  liquors,  while 
in  the  discharge  of  his  official  duties,  is  a  sufficient 
misbehaviour,  for  which  a  justice  of  the  peace  onrht 
to  be  amerced  and  removed  from  office.  lb. 

8.  In  such  case  the  Jury's  flnding  the  defendant 
"ruilty,"  is  sufficient  to  authorize  the  Jndrment  of 
amoUon  from  office.  lb. 

OFFICE  JUDGMENTS. 
A  general   demurrer  is  an  issuable  plea. 
578     •which  ought  to  be  received  for  the  purpose  of 
setting  aside  an  office  judrment 
Syme  v.  Griffin,  277 

OMISSION. 
Althouffh  in  committing  a  nuncupative  will  to 
wrltinr,  within  six  days  from  the  speaklnr  of  the 
testamentary  words,  a  distinct  and  independent 
part  thereof  be  omitted,  the  residue  of  the  will  !» 
not  thereby  vitiated. 

Marks  and  Wife  v.  Bryant  and  Wife,  01 

ONUS  PROBANDL 
See  Account,  No.  2. 
Nimmo's  Ex'r  v.  The  Commonwealth.  57 

OPEN  AOCOUNTa 
The  act  of  1702,  (1  Rev.  Ctode.  p.  167.  s.  56.)  which 
makes  it  the  duty  of  the  court,  in  actions  against 
executors  or  administrators  on  open  accounts,  to 
expunge  such  items  as  appear  to  have  been  due 
more  than  5  years  before  the  death  of  the  testator 
or  intesute,  applies  to  accounts  existinr  before  the 
Ist  of  October.  1703.  when  that  act  took  effect:  (see  1 
Rev.  Code,  c.  150.  p.  208:)  but  it  relates  only  to  open 
accounts,  and  does  not  extend  to  settlements  or 
assumptions:  therefore,  the  plaintiff,  to  take  his 
case  out  of  the  act,  may  give  in  evidence  an  assump- 
sit of  the  testator  or  intestate,  within  5  years,  to 
pay  a  stated  balance. 

Brooke's  Adm'rs  v.  Shelly,  »5 

PAROL  EVIDENCE. 
The  word  increase  (without  the  word  future  pre- 
fixed) in  the  bequest  of  afemale  slave,  isambimous; 
and.  if  the  intention  of  the  testator  in  using  it  can- 
not be  ascertained  from  the  whole  will  taken 
together,  parol  evidence  is  admissible  to  explain  iL 
Reno's  Bx'rs  v.  Davis  and  Wife,  288 
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PARTIES. 

1.  The  vendee  or  bis  le^al  representatives,  ouffht 
to  be  parties  to  a  suit  In  cbancery,  bronffht  by  the 
vendor  affainst  a  subsequent  purchaser,  to  recover 
a  balance  alleg'ed  to  be  due  from  the  vendee. 

Duval  V.  Bibb,  118 

2.  A  motion  to  be  admitted  as  a  defendant  is  not 
reffular:  but.  in  case  of  an  injunction,  if  it  appear 
that  the  person  making  the  motion  is  interested  in 
the  subject  of  controversy,  the  court  will  order  the 
injunction  to  be  dissolved,  unless  the  plaintiff  will 
amend  his  bill,  and  make  him  a  defendant 

Harrison  v.  Morton.  488 

8.  After  publication  of  depositions,  and  the  cause 

set  down  for  hearing,  the  original  bill  cannot  be 

amended  by  making  new  parties,  or  charging  a 

new  fact;  but  a  supplemental  bill  may  be  offered. 

Pleasants  v.  Loffan,  480 

PARTITION. 
Where  two  Joint^tenants,  of  full  asre.  and  labour- 
ing under  no  legal  disability,  make  partition  of  a 
tract  of  land,  by  deed,  according  to  an  old  survey, 
(both  beinir  equally  iirnorant  of  Its  accuracy,  and 
no  fraud  or  misrepresentation  appearing.)  such 
division,  however  unequal,  will  be  blndinir  on  them 
and  their  assigns. 

Jones's  Devisees  v.  Carter,  184 

PARTNERS. 
In  a  settlement  of  accounts  between  copartners, 
the  books  of  the  copartnery  are  admissible    evi- 
dence, and  vouchers  for  every  item  need  not  be 
produced. 

Brickhouse  v.  Hunter,  Banks  &  Co.,  868 

PARTNERSHIP. 

A  partner  having  withdrawn  from  a  mercantile 
company,  and  belnff  afterwards    erroneously    in- 
cluded in  a  suit  affainst  a  new  company  formed  by 
the  other  partners,  may    be    relieved   in   equity 
against  a  Judcrment  therein  obtained,    upon    the 
ground  that  one  of  the  company  prevented 
M4     his  making-  'defence  at  law.  by  assurinff  him 
the  matter  should  be  adjusted. 
Lee  V.  Baird  et  al.,  458 

PATENT  FOR  LAND. 
A  patent  for  land,  granted  by  a  sister  state,  is  one 
of  those  public  acts  to  which  every  other  state  is 
bound  to  give  full  faith  and  credit,  under  the  con- 
stitution of  tbe  United  States;  therefore,  the 
validity  of  such  patent  cannot  be  collaterally 
drawn  in  question  in  the  courts  of  any  other  state, 
on  the  sugfirestion  that  the  survey  on  which  it  was 
founded  was  a  forgery. 

Lassly  v.  Fontaine,  146 

PAYMENTS. 

What  is  the  proper  mode  of  calculating  interest, 
where  partial  payments  have  been  made. 

Lightfootv.  Price.  481 

PAWN. 

A  consiiTuee  of  ffoods  may  dispose  of  them  in  the 
way  of  trade,  but  he  cannot  pawn  them  for  his  own 
benefit,  so  as  to  devest  the  property  of  the  conslirnor. 
In  this  case,  the  facts  beinr  clear,  the  consignors 
(the  plaintiffs)  are  not  to  be  turned  round  to  a 
court  of  law,  but  a  decree  may  be  entered  In  their 
favour  at  once  against  the  pawnees. 

Skinner  A  Co.  v.  Dodg'e  &  Cobb  et  al.,  432 

PENDENTE     LITE. 
Practice  where  the  appellees  took  possession  of 
the  property  belonging  to  the  Intestate  of  the  ap- 
pellant, pendluff  the  suit 

Wrlffht  V.  Wriffht  et  aL,  452 

PERSONAL  PROPERTY. 

1.  If  personal  property  be  bequeathed,  as  well  as 
real  estate  devised  to  the  widow,  the  whole  of  such 
bequests  and  devises  being  averred  to  be  In  lieu  of 
dower,  her  entering  on  the  real  estate  is  sufficient 
to  shew  her  election  to  take  the  Jointure:  and  in 
pleading,  it  is  not  necessary  to  state  that  she  re- 
ceived the  personal  property  also. 

Ambler  and  Wife  v.  Norton,  28 

2.  In  suits  to  subject  to  the  payment  of  debts, 
lands  In  the  possession  of  heirs,  the  constant  course, 
where  there  Is  no  specific  lien,  is  first  to  take  an  ac- 
count of  the  personal  assets. 

M*Loud  V.  Roberts  and  others,  448 

8.  But  a  mortg-aree  cannot  be  compelled,  in  order 
to  get  hold  of  the  mortgaged  subject,  to  go  into  an 
account  of  the  personal  assets. 

Pattonv.  Pare.  449 

4.  In  a  suit  by  husband  and  wife,  for  the  recovery 

of  personal  property  in  her  riffht.  If  the  husband 

dies,  the  rig-ht  survives  to  her;  and  on  her  death 


the  suit  should  not  be  revived  in  the  name  of  hift 
administrator. 

Vauffhan  et  uz.  v.  Wilson.  46S 

5.  A  simple  contract  creditor  shall  receive,  out  of 
the  real  assets  descended  to  the  heirs  at  law,  as 
much  as  has  been  paid  to  bond  creditors  out  of  the 
personal  assets. 

Hay  don  v.  Gk>ode  et  al..  460 

6.  Though  It  Is  a  matter  of  course  for  a  remain- 
der-man of  personal  chattels  to  file  a  bill  against 
tenant  for  life,  for  an  account  and  inventory  of  the 
property,  yet  the  court  will  not  rule  the  tenant  for 
life  to  give  security  to  have  the  property  forthcom- 
ing at  his  death,  unless  there  appear  some  danger 
of  its  being  wasted  or  put  out  of  the  way. 

Mortimer  v.  Moffat  and  Wife,  508 

PLAINTIFF. 

1.  A  court  of  equity  will  award  an  injunction  to 
assist  an  execution  levied  on  tobacco  In  a  public 
warehouse,  upon  condition  that  the  plaintiff  will 
consent  to  a  sale  of  the  tobacco  and  a  deposit  of  the 
proceeds  in  the  bank. 

Ogg  V.  Randolph  and  others,  445 

2.  A  verdict  at  law  against  a  party  Is  no  bar  to  a 
decree  In  his  favour,  if  he  be  brought  Into  chan- 
cery by  the  adverse  party:  otherwise,  if  he  were 
the  plaintiff  in  equity. 

Jones  V.  Jones,  447 

8.  A  commission  cannot  issue  at  the  instance  of  a 
defendant  to  examine  the  plaintiff  as  a  witness  in 
the  cause. 

Rossv.  Carter,  488 

4.  A  plaintiff  in  replevin  may  avail  himself  of  a 
set-off,  on  the  same  principle  that  a  defendant  may 
prove  discounts  in  any  otber  suit 

Nicolson  &  Heth  v.  Hancock  and  others,  491 
575  *5.  The  time  allowed  by  a  decree  against 
an  absent  defendant,  within  which  he  might 
shew  cause  against  it  having' expired,  the  plaintiff 
Is  entitled  to  the  benefit  of  the  decree,  without 
giving  the  security  originally  required  by  It 

Ross  V.  Austin,  508 

PLEADING. 

See  Jointure,  No.  1. 
Dower,  No.  1. 

1.  In  pleading.  It  Is  not  necessary  to  set  forth  the 
wholeof  awlll,  butonly  the  substance  of  so  much 
thereof  as  relates  to  the  point  in  question. 

Ambler  and  Wife  v.  Norton,  28 

2.  In  averring  a  Jointure  in  bar  of  dower,  the 
failure  to  state  in  the  plea,  that  the  husband 
"beinff  seized  in  fee  of  the  premises"  made  the 
Jointure,  is  not  a  substantial  defect  nor  sufficient 
to  authorize  the  reversal  of  a  Judgment  for  the 
tenant,  the  demandant  havlnsr  failed  to  assign  It 
as  a  cause  of  demurrer.  ib. 

8.  In  such  plea  It  Is  not  necessary  to  state 
expressly  that  the  Jointure  was  to  take  effect  In 
possession  Immediately  on  the  death  of  the  hus- 
band, or  that  It  was  determinable  by  such  acts 
only  as  would  forfeit  the  dower  at  common  law; 
It  beluff  Incumbent  on  the  demandant  (In  replying) 
to  shew  that  any  Intervening  estate  existed,  or 
that  the  Jointure  was  subject  to  any  condition 
other  than  the  law  imposes  on  a  dowress.  lb. 

4.  If  personal  property  be  bequeathed,  as  well 
as  real  estate  devised  to  tbe  widow,  the  whole  of 
such  bequests  and  devises  beiuff  averred  to  be  In 
lieu  of  dower,  her  enterinff  on  the  real  estate  is 
sufficient  to  shew  her  election  to  take  the  Jointure: 
and  in  pleading,  it  is  not  necessary  to  state  that 
she  received  her  personal  property  also.  Ib. 

5.  In  pleadluff  a  Jointure  In  bar  of  dower.  It  Is  not 
necessary  to  specify  the  name  of  the  county  In 
which  the  Jointure  land  lies;  provided  the  locality 
and  Identity  of  the  land  be  described  with  reason- 
able certainty.  ib 

6.  See  Declaration,  No.  1. 

Buster's  Ex'r  v.  Wallace,  82 

7.  See  CJovenant  No.  2.  ib. 

8.  Where  a  suit  would  have  abated  by  the  death 
of  the  plaintiff,  and  the  defendants  might  have 
been  permitted  to  plead  de  novo.  If  they  omit  to 
avail  themselves  of  the  death  of  the  plaintiff,  but 
on  the  contrary,  admit  that  certain  persons  are 
his  surviving  partners,  and  go  to  trial  without 
asking  permission  to  plead  de  novo,  they  are  pre- 
cluded from  making  the  objection  after  verdict 

Murdock,  &c.  v.  Herndon*s  Ex'rs,  200 

9.  It  is  settled  under  our  act  of  assembly,  (1  Rev. 
Code.  c.  66,  s.  40,  p.  80,)  that  a  plea  and  demurrer  at 
the  same  time  to  the  whole  declaration,  are  admis- 
sible. 

Syme  v.  Griffin.  277 

10.  A  general  demurrer  Is  an  Issuable  plea,  which 
oug'ht  to  be  received  for  the  purpose  of  settlufir 
aside  an  office  Judgment  lb. 

11.  In  debt  on  bond  with  collateral  condition,  an 
assignment  of  a  breach  commenclnsr  "and  whereas, " 
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Ac.  and  continuing'  by  way  of  recital  to  the  end, 
without  any  direct  averment,  is  Insnfflcient,  and 
snch  error  U  fatal  on  general  demurrer.  lb. 

12.  When  a  plea  Is  set  down  for  argument,  the 
cause  must  be  put  on  the  court  dockeL 

HIU  V.  Green.  448 

18.  Objection  to  a  scire  facias  to  revive  a  suit  can- 
not be  made  on  motion:  It  should  be  by  plea  or 
demurrer,  unless  at  the  hearing  the  party  do  not 
entitle  himself  to  revive. 

Vauffhan  and  Wife  v.  Wilson's  Ex'r.  480 

14.  A  plea  to  the  Jurisdiction  of  a  superior  court 
of  chancery,  that  a  suit  for  the  same  matter,  is 
depending  in  an  inferior  court,  is  proper. 

Johnston  v.  Bower  and  others.  478,  487 

15.  While  a  defendant  is  in  contempt,  no  plea  or 
demurrer  can  be  admitted,  but  upon  motion  in 
open  court. 

Lane  v.  EUzey.  fi04 

16.  A  defendant's  beiuff  in  contempt  to  the  first 
process  of  the  court  Is  not  a  contempt  to  the  decree, 
and  forms  no  objection  to  his  pleading  to  a  scire 
facias  brought  to  revive  that  decree.  P). 

17.  A  defendant  may  plead  to  a  scire  facias 
brought  to  revive  a  decree  which  was  obtained 
against  him  by  default,  that  the  original  contract 
was  usurious.  lb. 

18.  A  defendant  after  an  order  for  an  account, 
may  move  to  set  It  aside,  and  file  his  answer,  on 
paying  the  costs  which  may  have  accrued  before 
the  commissioner. 

Lindsay    v.     Campbell    &     Wheeler    and 
otherH,  606 

676  "PLEAS. 

1.  It  is  settled  under  our  act  of  assembly, 
(1  Rev.  Code,  c  66,  s.  40.  p.  80,)  that  a  plea  and 
demurrer,  at  the  same  time,  to  the  whole  declara- 
tion are  admissible. 

Syme  v.  Grlffln,  »76 

2.  A  g-eneral  demurrer,  is  an  issuable  *plea,  which 
ought  to  be  received  for  the  purpose  of  setting 
aside  an  office  Judgment.  lb. 

POSSESSION. 

1.  To  prevent  leng'th  of  time  from  barrinr  a 
claim,  on  the  ground  that  the  possession  of  the 
defendant  was  fiduciary,  such  possession  must 
have  been  fiduciary  as  to  the  plaintiff,  or  those 
under  whom  he  claims  :  its  being-  fiduciary  as  to 
any  other  persons,  is  not  sufficient 

Spotswood  V.  Dandridffe  and  others.  180 

t.  An  executor  having-  delivered  certain  slaves 
to  learatees,  as  their  property  under  the  will,  the 
act  of  limitations  runs  in  their  favour  both  at  law 
and  in  equity,  notwithstanding  a  subsequent  action 
of  detinue  against  him  for  other  slaves  held  by  the 
testator  in  the  same  rlg-hL  lb. 

3.  Under  what  circumstances  a  child  being-  a 
purchaser  of  a  slave,  will  be  considered  as  retain- 
ing possession,  though  residing-  in  its  father's 
family,  and  there  keeping  such  slave.  See  Pur- 
chaser, No.  8. 

Braxton  v.  Qaines  and  others,  161 

PRACTICE. 

1.  A  palpably  frivolous  bill  of  exceptions  will  not 
prevent  an  appeal  from  being  taken  up  as  a  delay 
case:  but  If  the  point  be  in  any  deg-ree  doubtful, 
it  is  otherwise. 

Fox  V.  Qovan,  166 

See  Delay  Case. 

2.  The  Chancellor  on  dissolving  an  Injunction, 
ought  not.  at  the  same  time,  to  dismiss  the  bill, 
without  the  complainant's  consent  See  Injunc- 
tion. No.  1. 

Blow  V.  Taylor,  iCO 

S.  Bond  and  security  for  complying  with  the 
requisitions  of  the  act  of  congress  on  removing  a 
cause  from  a  state  court  to  the  circuit  court  of  the 
United  States,  may  be  g-lven.  though  the  defendant 
be  not  personally  present 

Brown  v.  Crlppen  &  Wise,  178 

4.  The  court  of  appeals  will  direct  their  clerk  to 
grant  a  certificate  of  their  judgment,  during-  term 
time,  if  it  be  absolutely  necessary  to  attain  the 
Justice  of  the  case.  lb. 

5.  If  a  superior  court  of  common  law.  In  revers- 
ing a  Judgment  and  awarding  a  new  trial,  assign 
the  reason  to  be  that  certain  evidence  should  have 
been  received  on  the  former  trial,  but  fail  to 
direct  that  upon  the  new  trial,  such  evidence  shall 
be  received,  the  court  of  appeals.  In  affirming-  its 
Judgment  will  add  the  proper  direction  concern- 
ing the  evidence. 

Brooke's  Adm'rsv.  Shelly,  966 

6.  It  Is  settled,  under  our  act  of  assembly,  (1  Rev. 
Code,  p.  80,  c.  66.  s.  40.)  that  a  plea  and  demurrer  at 
the  same  time  to  the  whole  declaration,  are  admis- 
sible. 

Syme  v.  Griffin,  277 


7.  A  g-eneral  demurrer  is  an  issuable  plea,  which 
oug-ht  to  be  received  for  the  purpose  of  setting 
aside  an  office  judg-ment  ib. 

8.  In  debt  on  bond  with  collateral  condition,  an 
asslflmment  of  a  breach,  commencing  "and 
whereas."  Ac.  and  continuing  by  way  of  recital  to 
the  end.  without  any  direct  averment^s  insufficient: 
and  such  error  is  fatal  on  g-eneral  demurrer.        Ib. 

9.  If  one  of  two  co-executors  direct  an  appeal,  writ 
of  error,  or  supersedeas,  originally  granted  to  them 
both,  to  be  dismissed,  the  other  may  proceed  with- 
out him.  and  since  both  are  before  the  conrt  an 
order  of  severance  may  be  made  without  a  sum- 
mons. 

Reno's  Ex'rs  v.  Davis  and  Wife,  288 

10.  In  an  action  ag-ainst  several  defendants,  the 
capias  being-  executed  on  part  only,  who  appeared 
and  defended  the  suit  and  a  discontinuance  as  to 
the  rest  having-  taken  place,  by  a  failure  to  takeout 
further  process  ag-alnst  them,  a  Judgment  against 
the  defendants  in  g-eneral  terms  must  be  understood 
as  ag-ainst  those  only  who  appeared,  notwlthsund- 
ing  the  declaration  charged  them  all  as  **ln  custody," 
Ac.  and  the  caption  of  the  entry  of  the  Judgment 
in  the  order  book  mentioned  the  names  of  alL 

Moss  and  others  v.  Moss's  Adm'r,  298 

11.  Where  there  was  an  action  on  a  Joint  and 
677  several  bond  against  six  obligors,  ^od  the 
capias  (which  was  against  them  all)  was  exe- 
cuted on  two  only,  it  was  held  that  the  plaintiff  was 
not  bound  to  sue  out  further  process  agrainst  the 
rest  but  migrht  take  Judgment  arainst  those  two. 
In  such  case,  it  seems  indifferent  whether  the  decla- 
ration be  ag-ainst  those  two  only,  or  ag-ainst  all 
named  in  the  writ,  provided  the  bond  be  properly 
described. 

Moss  and  others  v.  Moss's  Adm'r.  288 

2.  If  the  clerk  of  an  inferior  court  misconceive  a 
Judg-ment  and  issue  execution  against  any  person 
not  properly  a  party  thereto,  the  remedy  is  not  by 
supersedeas,  or  writ  of  error,  but  by  motion  to 
quash  the  execution;  and  if  such  motion  be  over- 
ruled, an  appeal  may  be  taken  to  the  court  of  error, 
or  application  may  be  made  for  a  writ  of  error,  or 
supersedeas,  to  the  order  overruling  such  motion. 

Ib. 
18.  Affidavits  filed  in  support  of  a  bill  (there  being 
no  proof  of  notice)  ouffht  not  to  be  reg-arded  as  tes- 
timony In  the  cause,  unless  it  appear  in  the  record 
that  they  were  read,  either  by  consent  of  parties  or 
without  opposition,  when  snch  opposition  mi^ht 
have  been  made. 

Braxton  ▼.  Lee's  Heirs.  376 

14.  It  should  appear  that  defendants  in  chancery, 
against  whom  a  decree  is  entered,  had  answered  the 
bill,  or  stood  out  process  of  contempt:  and  if  this 
be  omitted,  a  bill  of  review  may  be  filed  on  the 
g-round  of  error  upon  the  face  of  the  decree.        Ib. 

15.  In  a  decree  against  infanu.  time  should  be 

Sven  them  to  make  objections,  after  attaining  their 
111  aire.  ib. 

16.  When  exceptions  to  depositions,  taken  after  a 
cause  is  set  for  hearing,  may  be  made. 

Foster  v.  Sutton,  401 

17.  A  scire  facias  to  revive  a  suit  in  chancery 
must  be  served  by  the  sheriff  or  other  officer. 

Anonymous,  401 

18.  An  attachment  to  enforce  a  decree,  pronounced 
arainst  a  person  who  was  out  of  the  commonwealth, 
cannot  be  awarded  against  him  after  his  return, 
until  twelve  months  have  elapsed  from  the  time  of 
service  of  a  copy  of  such  decree. 

Horton  v.  Horton,  4<B 

10.  Rules  as  to  amending  answers  in  chancery. 

Liffffon  V.  Smith.  406 

90.  Exception  to  the  g-eneral  rule  that  reports  of 
commissioners  must  lie  till  the  next  term  after  that 
to  which  they  are  returned. 

Chew  V.  Beverley  et  al.,  400 

81.  After  a  cause  has  been  argued,  a  commission 
to  take  depositions  cannot  be  obtained,  but  upon 
affidavit  of  the  party,  and  by  special  order  of  the 
court  for  that  purpose. 

Anonymous.  400 

82.  Rules  of  practice  In  reviving-  suits,  and  taking- 
accounts  before  a  commissioner. 

Anonymous,  410 

88.  Practice  as  to  reviving,  where .  the  plaintiff 

dies,  and  there  are  absent  and  home  defendants. 

Yates  V.  Payne  et  al.,  418 

24.  A  copy  of  the  record  must  accompany  every 

application  for  a  certiorari. 

Trlplett  V.  Tyler,  413 

85.  If  an  answer  contain  impertinent  or  scanda- 
lous matter,  it  will  be  referred  to  a  commissioner  to 
expung-e  such  matter  at  the  costs  of  the  party  flllnff 
the  answer. 

Mason  v.  Mason  et  al.,  414 

96.  A  person  having:  a  suit  at  law  depending  on  an 

appeal,  and  brinsring-  a  bill  for  relief  as  to  the  same 


994 


i.v/uj.1.  VI  apiiciiiB,  uues  not  caatuKC  iia  Leriuis.  oui,  il 
remains  to  be  executed  In  the  court  of  cbancery.  In 
the  same  manner  as  before  the  appeal. 

Wilson  V.  Triplett,  488 

29.  In  what  manner  an  attachment  for  not  per- 
form insr  a  decree  of  the  court  of  chancery  ougrht  to 
be  executed. 

Lane  v.  Lane,  487 

80.  A  decree  of  a  preceding  term,  against  a  de- 
fendant who  was  tben  dead,  set  aside  on  motion. 

Hooe  V.  Barber  et  al.,  489 

81.  On  what  terms  the  answer  of  a  defendant, 
against  whom  there  has  been  a  decree  as  an  ab- 
sentee, may  be  received.  lb. 

88.  How  subpoenas  on  foreign  attachments  should 
be  endorsed. 

Smith  y.  Jenny  et  aL.  440 

38.  How  to  proceed  in  introducing  viva  voce  evi- 
dence at  the  hearing  of  a  suit  in  chancery. 

Emerson  v.  Berkley  and  Stone,  441 

84.    Practice  as   to  executing  attachments 
578     *to  compel  an  appearance. 

Watts's  Ex'rs  v.  Robertson,  442 

85.  Proceedings  on  decrees  nisL  lb. 

30.  How  decrees  on  foreign  attachments  should 
be  entered.  lb. 

37.  In  suits  to  subject  to  the  payment  of  debUi, 
lands  in  the  possession  of  heirs,  the  constant  co^irse. 
where  there  is  no  specific  lien,  is  first  to  take  an  ac- 
count of  the  personal  asseu. 

M'Loud  V.  Roberts  and  others,  448 

88.  Practice  of  reviving  against  resident  and  non- 
resident defendants. 

Duguidv.  Patterson,  445 

89.  A  commissioner's  report  under  an  order  made 
when  the  representatives  of  a  deceased  party  were 
not  before  the  court  will  be  set  aside.  lb. 

40.  A  report  shewing  a  balance  due  from  a  de- 
fendant is  not  a  sufficient  ground  for  an  order  di- 
recting the  money  to  be  brought  into  court.  The 
plaintiff  should  proceed  to  a  decree  which  he  may 
enforce  by  the  usual  process. 

Campbell  v.  Braxton  and  others.  446 

41.  Rule  as  to  taking  the  account  of  a  party  as  evi- 
dence against  him. 

Jones  V.  Jones,  447 

42.  A  verdict  at  law  against  a  party  is  no  bar  to  a 
decree  in  his  favour,  if  he  is  brought  into  chancery 
by  the  adverse  party:  otherwise,  if  he  were  the 
plaintiff  in  equity.  lb. 

48.  Where  a  plea  is  set  down  for  argument,  the 
cause  must  be  put  on  the  court  docket. 

Hill  V.  Green,  448 

44.  If  a  party  have  an  account  taken  as  to  a  sub- 
ject before  decided  by  the  court  in  the  same  cause, 
so  much  of  the  report  will  be  at  his  own  costs. 

Corbin  v.  Beverley  and  others,  448 

45.  A  report  made  while  a  cause  stood  dismissed, 
and  before  it  was  reinstated,  will  be  recommitted. 

Williamson  v.  Childress.  449 

4d.  A  mortgagee  cannot  be  compelled.  In  order  to 
get  hold  of  the  mortgaged  subject,  to  go  into  an  ac- 
count of  the  personal  assets. 

Patton  V.  Page.  449 

47.  Where  an  Infant  is  decreed  to  do  any  act,  he 
must  have  six  montbs  allowed  him  after  he  attains 
full  age,  to  shew  cause  against  the  decree:  but 
where  lands  are  decreed  to  be  sold  for  the  payment 
of  debts,  there  Is  no  necessity  unless  he  be  directed 
to  join  in  the  conveyance,  as  the  commissioners  will 
execute  the  deed. 

Wilkinson's  Adm'r  v.  Oliver's  Representa- 
tives, 450 

48.  How  objections  for  want  of  proof  of  any 
voucher,  on  which  a  commissioner  founds  an  item 
in  his  account  are  to  be  made. 

Read's  Ex'rs  v.  Winston  and  others.  450 

49.  A  motion  for  an  account  is  irregular:  it  should 
be  for  a  decree,  wbich.  If  the  court  cannot  enter 
without  an  account  it  will  direct  one. 

Hampton's  Ex'rs  v.  Pollard,  451 

50.  Practice  where  the  appellees  took  possession 
of  the  property  belonging  to  the  intestate  of  the 
appellant  pending  the  suit 

Wright  V.  Wright  et  al..  452 

51.  An  injunction  in  favour  of  an  executor  or  ad- 
ministrator, on  the  ground  of  a  deficiency  of  assets, 
should  not  be  perpetual;  but  only  until  assets  shall 
come  to  his  hands  to  satisfy  the  judgment  or  any 
part  thereof,  reserving  to  the  creditor  liberty  to 
shew  such  assets  by  a  scire  facias  at  law. 

Hay  don  v.  Goode  et  al.,  400 

SQ.  A  L-r^clStnr  admiLLed  a  party  p^ain tiff t  for  the 


may  nave  leave  lo  amena  on  payment  oi  costs. 

Rose  V.  King.  475 

54.  Practice  where  the  plaintifF  is  proceeding  in  a 
superior  court  of  chancery,  and  on  the  equity  side 
of  a  county  court  for  the  same  cause  of  action. 

Johnston  v.  Bower  and  others,  470 

See  the  same  case,  postea.  p.  487. 
66.  On  a  bill  taken  as  confessed,  the  plaintiff  can- 
not obtain  a  final  decree,  without  filing  his  docu- 
ments and  proving  his  case. 

Anonymous.  470 

50.  An  answer  filed  by  an  Infant  may  be  amended, 
on  motion,  when  he  attains  his  age. 

Winston  V.  Campbell,  470 

57.  An  order  for  an  account  is  not  to  be  made  as  of 
course,  but  upon  a  hearing  only,  unless  the  parties 
consent:  and  where  it  would  be  proper,  it  should 
not  be  directed  In  vacation,  without  notice  to  the 
adverse  party  or  his  counsel. 

Cutting  and  Wife  v.  Carter,  478 

58.  A  bill  for  discovery  lies  only  in  cases  where  the 
plaintiff's  right  cannot  be  established  without  the 

discovery  sought  for.    It  does  not  He.  there- 
679     fore,  *to  discover  the  name  of  a  negro  child 
whose  mother  is  known,  nor  the  profits  of 
slaves:  of  which  a  jury  are  the  best  judges. 

Bass  V.  Bass,  478 

60.  An  action  of  detinue  may  be  maintained  for 
an  Infant  negro  child  of  such  a  mother,  without 
any  other  description.  lb. 

oa  A  party  on  whom  process  to  revive  is  served, 
is  allowed  one  term  from  the  return  day  of  such 
process,  to  prepare  for  trial. 

Minor  V.  Jones.  480 

01.  A  bill  of  revivor  is  unnecessary  where  a  mere 
revival  of  the  suit  is  sought:  a  scire  facias  being 
sufficient 

Vaughan  and  Wife  v.  Wilson's  Ex'r,  480 

OS.  In  what  manner  objections  to  a  scire  facias 

to  revive  a  suit  ought  to  be  made.  lb. 

03.  Practice  where  an  injunction  is  awarded 
"until  the  coming  in  of  the  answer." 

Beall  V.  Gibson.  481 

04.  Where  an  injunction  is  awarded  "until  the 
coming  in  of  the  answer,"  the  bill  is  to  be  dis- 
missed at  the  ensuing  term  after  the  coming  in 
of  the  answer,  unless  cause  be  shewn  against  It. 

lb. 

05.  Practice  as  to  bringing  in  the  defendant,  by 
a  messenger,  to  answer  Interrogatories. 

Brown.  Rives  &  Co.  v.  Wilson,  481 

00.  Practice  in  appointing  guardians  to  defend 
infants. 

Chapman  v.  TuberviUe,  483 

07.  A  commission  to  examine  one  of  the  defend- 
ants as  a  witness  should  be  awarded  on  the  motion 
of  the  plaintiff,  as  a  matter  of  course:  saving  all 
just  exceptions. 

PlalnviUe  v.  Brown  and  others,  488 

08.  A  motion  to  be  admitted  as  a  defendant  Is 
not  regular  :  but  in  case  of  an  injunction.  If  It 
appear  that  the  person  making  the  motion  is 
interested  in  the  subject  of  controversy,  the  court 
will  order  the  Injunction  to  be  dissolved,  unless 
the  plaintiff  will  amend  his  bill,  and  make  him  a 
defendant 

Harrison  v.  Morton,  488 

09.  After  a  bill  of  injunction  has  been  taken  for 
confessed,  for  want  of  an  answer,  a  motion  will 
not  be  received  from  the  defendant  to  discharge 
it  as  having  been  improvldently  awarded. 

Turpin,  Adm'r  of  James,  v.  Jefferson,  488 

70.  After  a  decree  for  an  account  against  a 
defendant  who  Is  in  contempt,  and  a  report  of 
the  commissioner,  such  defendant  can  be  permitted 
to  file  his  answer  on  condition  only  that  he  do  not 
delay  the  trial. 

Fisher  V.  Fisher.  484 

71.  After  publication  of  depositions,  and  setting 
the  cause  for  hearing,  the  original  bill  cannot  be 
amended,  but  a  supplemental  bill  may  be  offered. 

Pleasants  v.  Logan.  480 

78.  The  rule  which  gives  executors  or  adminis- 
trators a  term,  after  process  of  revival  returned, 
is  for  their  benefit:  they  may  therefore  waive  it 
and  try  the  cause. 

Chew  V.  Hoe,  489 

78.  In  a  suit  in  equity  against  executors,  it  is 
not  regular  to  enter  a  decree  to  be  levied  of  the 
goods  of  the  testator,  without  an  account 

M'Rae  v.  Bates,  490 

74.  The  time   allowed   by  a    decree   against   an 

I^Ment  ilefc:adaiit,    wiLliln  which    he    niie:hi  shew 
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canse  affalost  It,  haying'  expired,  the  plaintiff  is 
entitled  to  the  benefit  of  the  decree,  without  giv- 
ing the  security  oriffinally  required  by  it. 

Ross  V.  Austin,  60e 

75.  A  home  defendant,  decreed  to  pay  money  to 
a  creditor  of  an  absent  defendant,  will  be  com- 
pelled to  pay  interest,  unless  he  make  a  le^al 
tender  or  brlnff  the  money  into  court.  lb. 

76.  While  a  defendant  is  in  contempt  no  plea  or 
demurrer  can  be  admitted,  but  upon  motion  in 
open  conrL 

Lane  v.  Ellzey,  604 

77.  A  defendant's  being  in  contempt  to  the 
first  process  of  the  court  is  not  a  contempt  to  the 
decree,  and  forms  no  objection  to  his  pleading  to 
a  scire  facias  broug-ht  to  reviye  that  decree.  lb. 

78.  A  defendant  may  plead  to  a  scire  facias, 
broug'ht  to  rerlye  a  decree,  which  was  obtained 
ag-ainst  htm  by  default,  that  the  original  contract 
was  usurious.  lb. 

79.  A  defendant  after  an  order  for  an  account, 
may  move  to  set  It  aside,  and  file  his  answer,  on 
payinr  the  costs  which  may  have  accrued  before 
the  commissioner. 

Lindsay  v.  Campbell  &  Wheeler  and  others,    606 

See  Additional  Rules  of  Practice  in  the  superior 

court  of  chancer)  for  the  Richmond  district,         621 

PRINCIPAL. 
1.  In  cases  of  usury,  the  borrower  fiUnr  his  bill 
In  equity  is  entitled  to  relief,  not  against  the  con- 
tract entirely,  but  to  the  amount  of  all  but  the 
principal   money:  the   lender  being  entitled 
580     to  ^receive  his  principal  without  any  interest 
Marks  v.  Morris,  468 

S.  In  such  cases,  thoug-h  relief  be  given  asralnst 
the  interest  the  usurious  assurances  remain  as  a 
security  for  the  principal:  and  the  court  will 
direct  them  to  be  enforced  to  that  extent,  if  it  be 
not  paid  by  a  given  day.  lb. 

PRINCIPAL  AND  ATTORNEY. 
How  an  attorney  may  sig-n  the  name  of  his  prin- 
cipal to  a  deed.    See 

Jones's  Devisees  v.  Carter.  184 

PRISON  BOUNDS,  BOND. 
A  bond  Uken  by  the  sheriff,  of  a  debtor  in  cus- 
tody, conditioned  that  such  debtor  shall  keep 
within  certain  prison  bounds,  "until  he  shall  have 
dlscharg-ed  the  debt  and  costs,  and  save  harmless 
the  said  sheriff."  is  Illegal  and  void.  It  should  be, 
simply,  "that  he  shall  not  depart  or  g-o  out  of  the 
rules  or  bounds  of  the  prison  to  which  he  was 
committed." 

Syme  v.  Griffin,  277 

PROBATE. 

1.  In  every  case  of  an  appeal  in  a  controversy 
concerning-  the  probate  of  a  will,  the  original 
paper  exhibited  tor  probate  ought  to  be  brought 
before  the  appellate  court  by  writ  of  subpoena  duces 
tecum.  If  such  paper  cannot  be  had.  the  order 
admitting-  it  to  record,  or  rejecting-  it  oug-ht 
neither  to  be  affirmed  nor  reversed;  but  the 
appeal  should  be  dismissed. 

Marks  and  Wife  v.  Bryant  and  Wife,  01 

2.  A  nuncupative  will,  not  made  at  the  habitation 
of  the  deceased,  nor  where  he  had  resided  for  ten 
days  next  preceding,  but  authenticated,  as  the  law 
requires,  ouffht  to  be  established,  notwithstand- 
ing his  beinff  very  unwell  when  he  left  home  ; 
if.  afterwards,  he  was  taken  more  dangerously 
111.  and  died  at  the  place  where  such  will  was 
made.  lb. 

8.  Although,  in  committing  a  nuncupative  will 
to  writing-,  within  six  days  from  the  speaking-  of 
the  testamentary  words,  a  distinct  and  independ- 
ent part  thereof  be  omitted,  the  residue  of  the 
will  is  not  thereby  vitiated.  lb. 

4.  A  testator's  bequeathing  (amour  other 
thing-s)  an  article  of  property  which  does  not  be- 
long to  him,  is,  at  most,  only  a  circumstance  from 
which  to  infer  a  state  of  mind  unfavourable  to 
the  making  of  a  testament:  and  ought  not  to  pre- 
vail against  positive  testimony,  shewing-  his  com- 
petency to  make  a  will  at  the  time  in  question. 

Marks  and  Wife  v.  Bryant  and  Wife,  01 

PROCESS. 

1.  A  sheriff  is  liable  to  the  action  of  the  party, 
at  common  law,  for  not  executing  and  returning 
the  process  of  the  courts  of  chancery:  but  quaere, 
whether  he  is  liable  to  attachment? 

Ronald  v.  Bentley  et  al.  and  Harmer  v.  Key.    461 

2.  A  party  on  whom  process  to  revive  is  served, 
is  allowed  one  term,  from  the  return  day  of  such 
process,  to  prepare  for  trial. 

Minor  V.  Jones,  480 

5.  A  bill  of  revival  is  unnecessary  where  a  mere 


revival  of  the  suit  Is  souffht:  a  scire  facias  being 
sufficient 

Vaug-han  and  Wife  v.  Wilson's  £x*r,  480 

4.  How  objections  to  a  scire  facias  to  revive 
ouffht  to  be  made.  lb. 

5.  How  the  performance  of  decrees  for  alimony  is 
to  be  enforced,  where  the  defendant  stands  out 
process  of  contempt 

Purcell  V.  Purcell.  507 

6.  A  defendant's  belnff  in  contempt  to  the  first 
process  of  the  court  is  not  a  contempt  to  the  decree, 
and  forms  no  objection  to  his  pleading  to  a  scire 
facias  brouffht  to  revive  that  decree. 

Lane  v.  Ellzey.  504 

PROFITS 

1.  Of  slaves  accruing-  after  a  judgment  in  detinue, 
duriuff  the  pendency  of  an  appeal  cannot  be  re- 
covered, by  a  suit  in  equity. 

Alderson  v.  Biffg-ars  and  others,  470 

2.  A  suit  in  chancery  is  not  the  proper  remedy 
to  recover  the  profits  of  slaves:  of  which  a  Jury 
are  the  best  Judg-es. 

Bass  V.  Bass,  478 

PROMISSORY  NOTE. 
The  assiffnee  of  a  bond  or  note  is  not  bound.  If 
the  maker   be  notoriously  insolvent   to  sue  him 
before  he  can  resort  to  the  assignor. 

Saunders  v.  Marshall  et  al..  455 

681  "PROOF. 

1.  Objections  for  want  of  proof  of  any 
voucher,  on  which  a  commis.sioner  founds  an  item 
in  his  account  must  generally  be  made  before  the 
commissioner  himself,  in  which  case,  if  such  proof 
be  not  supplied.  It  may  be  called  for  at  the  hearine: 
but  in  no  other  instance,  unless  for  ffood  cause 
shewn,  and  upon  one  month's  previous  notice. 

Read's  Ex'rs  v.  Winston  et  al.,  460 

2.  In  what  case  proof  of  a  creditor's  claim  may  be 
exhibited  before  a  commissioner  immediately  on 
fiUnff  his  bilL 

Anderson  v.  Anderson  and  others,  475 

S.  On  a  bill  taken  as  confessed. 'the  plaintiff  can- 
not obtain  a  final  decree,  without  Uling  his  docu- 
ments, and  proving  his  case. 

Anonymous,  476 

PUBLICATION. 

After  publication  of  depositions,  and  the  cause  set 
down  for  hearing,  the  original  bill  cannot  be 
amended  by  making-  new  parties,  or  charglmr  a  new 
fact:  but  a  supplemental  bill  may  be  offered. 

Pleasants  V.  Log^an,  480 

PURCHASE. 

1.  To  determine  whether  a  conveyance,  though 
absolute  on  its  face,  is  to  be  considered  a  bill  of  sale, 
or  a  mortffa^e,  the  true  question  always  is.  whether 
a  purchase  of  the  property,  or  a  loan  of  money,  or 
forbearance  of  a  debt  were  Intended. 

Dabney.  Ac.  v.  Green.  101 

See  Mortffaffe,  No.  1. 

S.  A  mortffajree,  by  obtaining  a  Judg-ment  at  law 
for  his  debt  and  purchasing-  the  mortffaf  ed  prop- 
erty under  execution  thereupon,  does  not  in 
general,  deprive  the  mortffafor  of  the  riffht  of 
redemption.  lb. 

See  Mortffag-e,  No.  2. 

8.  In  what  case  a  mortg-affee  may.  by  purchasing^ 
a  release  of  the  equity  of  redemption,  defeat  the 
equitable  lien  of  a  person  who  sold  to  the  mort- 
g-agor. 

Duval  V.  Bibb,  118 

See  Vendor,  No.  1. 

4.  A  vendor  may  retain,  under  circumstances,  an 
equitable  lien  on  the  land  for  the  purchase- money, 
notwithstanding  he  conveyed  his  title  by  an 
absolute  deed  of  barg-ain  and  sale. 

Duval  V.Bibb.  I18 

See  Vendor.  No.  2. 

PURCHASER. 
See  Purchase. 

1.  In  equity,  cither  party  to  a  deed  may  aver  and 
prove  against  the  other,  or  against  a  purchaser  with 
notice,  the  true  consideration  on  which  the  deed  - 
was  founded,  though  a  different  consideration  be 
mentioned  therein :  but  a  bona  fide  purchaser,  with- 
out notice  of  the  existence  of  such  consideration  is 
not  to  be  affected  thereby. 

Duval  V.  Bibb,  lis 

2.  The  vendee  or  his  leg-al  representatives,  oug-ht 
to  be  parties  to  a  suit  In  chancery  broug^ht  by  the 
vendor  against  a  subsequent  purchaser,  to  recover 
a  balance  alleired  to  be  due  from  the  vendee.       lb. 

8.  Where  a  child,  who  is  an  infant  is  deemed  a 
purchaser,  for  valuable  consideration,  of  a  slave, 
the  circumstance  that  such  child  resides  in  the 
family  of  its  father,  and  there  keeps  the  slave,  over 
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irliom  It  ezercUes  every  act  of  ownership,  will  not 
entitle  the  creditors  of  the  fatber  to  disturb  tbe 
possession  of  tbe  cbild,  altbonrh  tbe  fatber  bad 
Included  tbe  slave  in  a  mortraffe.  to  indemnify  tbe 
mortvaffees  against  certain  secnritysbips. 

Braxton  y.  Gaines  and  otbers.  151 

4.  If  I.  J.  purchase  at  so  mucb  per  acre  of  C.  C. 
*'all  a  certain  tract  of  land,  called  by  a  certain 
name,  situate  in  tbe  county  of  L.  conveyed  to  tbe 
said  C.  C.  by  R.  C.  by  deed  of  a  certain  date,  said  to 
be  a  moiety  of  a  larger  tract  granted  to  an  ancestor 
of  R.  C.  and  compreben dins'  tbe  lots  and  land  laid 
down  in  a  certain  survey."  tbis  is  a  purchase  by 
metes  and  bounds,  by  virtue  of  which  L  J.  is  enti- 
tled to  no  more  than  tbe  land  within  tbe  limits  of 
such  survey. 

Jones's  Devisees  v.  Carter,  184 

6.  A  purchase  of  land,  by  an  executor,  which  had 

been  sold  by  him  agreeably  to  tbe  will  of  his 
582     testator,  is  valid,  *if  it  appear  that  his  conduct 
in  the  sale  was  fair  and  correcL 
M'Key.  Ex'r  of  Fuqua,  v.  Youngr,  480 

0.  A  purchaser  of  land  devised  to  be  sold  by  exec- 
utors in  general  terms,  derives  no  title  in  law  or 
equity  from  a  conveyance  made  by  two  out  of  three 
executors:  all  having  qualified,  and  being  alive  at 
tbe  date  of  such  conveyance:  nor  would  the  pay- 
ment of  tbe  purchase-money,  in  such  case,  create 
any  lien  on  tbe  land. 

M'Rae  v.  Farrow.  444 

7.  After  a  Judgment  in  detinue  for  slaves,  tbe 
plaintiff  cannot  recover  them  by  a  suit  in  equity 
from  persons  purchasing  from  the  defendant;  his 
proper  remedy  being  at  law. 

Alderson  v.  Biggars  and  others,  470 


QUOD  CUM. 


See  Whereas,  and 
Syme  v.  Orlffln, 
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REAL.  ESTATE. 
See  Land. 

1.  A  widow's  entering  on  real  estate  devised, 
together  with  personal  property,  in  lieu  of  her 
dower,  is  sufficient  to  shew  her  election  to  take  the 
jointure.    See  Personal  Property.  No.  1. 

Ambler  and  Wife  v.  Norton,  88 

2.  A  simple  contract  creditor  shall  receive,  out  of 
tbe  real  assets  descended  to  tbe  heirs  at  law,  as 
mucb  as  has  been  paid  to  bond  creditors  out  of  the 
personal  assets. 

Hay  don  v.  Goode  et  al.,  460 

RECEIPT. 
A  receipt  at  the  foot  of  a  deed  of  bargain  and  sale 
for  the  consideration  expressed  therein,  will  not. 
under   circumstances,    prevent  tbe  vendor   from 
retaining  an  equitable  lien  on  the  land. 

Duval  V.  Bibb,  118 

See  Lien,  No.  8. 

RECITAL. 
In  debt  on  bond  with  collateral  condition,  an  as- 
signment of  a  breach  commencing,  "and  whereas," 
Ac.  and  continuing  by  way  of  recital  to  the  end, 
without  any  direct  averment,  is  Insufflcient;  and 
such  error  is  fatal  on  general  demurrer. 

Syme  v.  Griffin,  877 

RECORD. 
1.  What  is  a  sufficient  setting  forth  in  the  record 
of  tbe  return  of  a  writ  of  ad  quod  damnum.    See  Ad 
Quod  Damnum,  No.  0. 

Coleman  v.  Moody.  2 

8.  When  a  cause  is  brought  up  to  a  superior  court 
upon  a  bill  of  exceptions,  the  court  will  inspect  the 
whole  record,  and,  if  there  be  any  error,  will 
reverse  tbe  Judgment  though  they  may  be  of  opin- 
ion that  th^  court  below  decided  rightly  on  the  par- 
ticular point  on  which  tbe  exceptions  were  taken. 
Murdock,  &c.  v.  Herndon's  Ex'rs.  800 

REINSTATEMENT. 

1.  Where  an  injunction  is  awarded  *'until  the 
coming  in  of  the  answer."  it  is.  of  course,  at  an  end 
when  tbe  answer  comes  in:  so  that  it  Is  unneces- 
saiT  for  the  defendant  to  move  to  dissolve:  but  the 
plaintiff  may  move  to  reinstate. 

Beau  V.  Gibson.  481 

2.  In  such  case.  If  the  injunction  be  not  reinstated, 
the  bill  is  to  be  dismissed  under  tbe  act  of  assembly, 
unless  cause  be  shewn  against  it  at  the  ensuing 
term,  after  tbe  coming  in  of  tbe  answer.  lb. 

RELEASE. 

A  bona  fide  mortgagee  of  a  tract  of  land,  without 
notice  of  any  equitable  lien  in  the  original  vendor, 
<of  whom  the  mortgagor  purchased,)  is  well  author- 
ized to  purchase  of  tbe  mortgagor  a  release  of  the 
equity  of  redemption,  (even  after  taotice  from  the 
vendor,)  in  consideration  of  any  Just  claim  of  his 


upon  the  mortgagor,  originating  before  such 
668  notice:  but  *after  notice  the  lien  attaches,  for 
so  much  as  he  may  have  actually  paid,  or 
agreed  to  pay.  for  such  release,  over  and  above  the 
claims  for  which  tbe  mortgage  was  taken,  and 
which  originated  before  the  notice. 

Duval  V.  Bibb,  118 

See  Vendor,  No.  1. 

RELIEF. 
1.  Under  what  circumstances  relief  may  be  ob- 
tained in  equity,  by  a  person  formerly  a  partner, 
but  who  has  withdrawn  from  a  mei  can  tile  concern, 
against  a  judgment  erroneously  obtained  acrainst 
him  as  a  member  of  a  new  company  formed  by  the 
other  partners. 

Lee  V.  Baird  et  aL,  458 

3.  Cannot  be  obtained  In  equity  where  a  party 
has  appealed  from  a  Judgment  at  law  on  tbe  same 
subject  matter,  and  has  not  prosecuted  his  appeal. 

Saunders  v.  Marshall  et  al.,  465 

8.  Nor  by  a  plaintiff  beinff  both  heir  and  admin- 
istrator, (and  seeking  relief  as  administrator,) 
unless  he  will  do  equity  as  heir. 

Haydon  v.  (^toode  et  aL,     •  480 

4.  How  far  relief  may  be  obUined  in  equity  by 
the  borrower  in  cases  of  usury. 

Marks  V.  Morris,  468 

See  Usury. 

5.  To  what  extent  the  usurious  lender  will  be  re- 
lieved, lb. 

See  Usury. 

6.  Unless  the  plaintiff  can  shew,  from  some  pecul- 
iar circumstances  not  within  his  controL  that  be 
could  not  be  relieved  at  law.  be  shall  not  be  per- 
mitted to  come  into  a  court  of  equity. 

Nicolson  &  Heth  v.  Hancock  and  others,  491 

7.  An  injunction  will  not  be  awarded  to  stay  a 
suit  against  a  sheriff  for  selling  property  taken  in 
execution,  because  the  law  provides  him  an  ample 
remedy. 

Storrs  V.  Payne  and  others.     .  606 

REMAINDER. 
1.  In  what  manner  the  value  of  a  dower  estate,  in 
proportion  to  that  in  remainder,  may  be    ascer- 
tained.   See 

Pollard  et  aL  v.  Underwood  et  aL.  460 

8.  Though  it  is  a  matter  of  course  for  a  remainder- 
man of  personal  chattels  to  file  a  bill  against  ten- 
ant for  life,  for  an  account  and  Inventory  of  tbe 
property,  vet  the  court  will  not  rule  the  tenant  for 
life  to  give  security  to  have  tbe  property  forth- 
coming at  his  death,  unless  there  appear  some  dan- 
ger of  its  being  wasted  or  put  out  of  tbe  way. 

Mortimer  v.  Moffatt  and  Wife,  608 

REMOVAL  FROM  OFFICE.    • 
See  Amotion  from  Office. 

REPLEVIN. 
A  plaintiff  in  replevin  may  avail  himself  of  a  set- 
off, on  tbe  same  principle  that  a  defendant  may 
prove  discounts  in  any  other  suit 

Nicolson  &  Heth  v.  Hancock  and  others,  481 

REPLICATION. 
In  pleading  a  Jointure  in  bar  of  dower,  it  is  not 
necessary  to  state  expressly  that  the  Jointure  was  to 
take  effect  in  possession  immediately  on  the  death 
of  tbe  husband,  or  that  it  was  determinable  by 
such  acts  only  as  would  forfeit  tbe  dower  at  com- 
mon law.  it  being  incumbent  on  the  demandant  (in 
replying)  to  shew  that  any  intervening  estate  ex- 
isted, or  that  tbe  Jointure  was  subject  to  any  condi- 
tion, other  than  tbe  law  imposes  on  a  dowress. 
Ambler  and  Wife  v.  Norton.  88 

REPORTS  OF  (X>MMISSIONERS. 

Exception  to  the  general  rule,  that  reports  of  com- 
missioners must  lie  till  tbe  next  term  after  that  to 
which  they  are  returnable. 

Chew  V.  Beverley  and  others,  400 

RETURN. 

What  Is  a  sufficient  setting  forth  in  the  record  of 
tbe  return  of  a  wilc  of  ad  quod  damnum.  See  Ad 
Quod  Damnum,  No.  6. 


Coleman  V.  Moody, 


584 


•RETURN  DAY. 


A  party  on  whom  process  to  revive  Is  served, 
is  allowed  one  term  from  tbe  return  day  of  such 
process  to  prepare  for  trial. 

Minor  V.  Jones,  480 

REVIEW,  BILL  OF. 

What  are  tbe  proper  grounds  for  a  bill  of  review. 
Qnarrter  v.  Carter's  Representatives,  848 


4HEN.  &M. 


Virginia  Rbports,  Annotatbd. 


INDEX 


REVIVOR. 


1.  Rules  of  practice  as  to  reylTinsa  suit  wbich 
had  abated  by  tbe  deatb  of  a  party. 

Anonymous,  410 

5.  Practice  as  to  reTivinff  where  the  plaintiff  dies, 
and  there  are  absent  and  home  defendants. 

Yates  V.  Payne  et  al.,  41S 

8.  Practice  of  revlTinsr  against  resident  and  non- 
resident defendants. 

Duffuid  v.  Patterson.'  445 

4.  In  a  suit  by  husband  and  wife,  for  the  recovery 
of  personal  property  in  her  riffht,  if  the  husband 
die,  the  riffht  survives  to  her  :  and,  on  her  death, 
the  suit  should  not  be  revived  in  the  name  of  his 
administrator. 

Vauffhan  et  ux.  v.  Wilson.  4fi3 

6.  A  party  on  whom  process  to  revive  Is  served,  is 
allowed  one  term  from  the  return  day  of  such  proc- 
ess, to  prepare  for  trlaL 

Minor  v.  Jones,  480 

0.  A  bill  of  revivor  is  unnecessary  where  a  mere 
revival  of  the  suit  is  sought;  a  scire  facias  beinff 
sufllcient. 

Vauffhan  and  Wife  v.  Wilson's  Ex*r,  480 

7.  How  objections  to  a  scire  facias  to  revive,  ouffht 
to  be  made.  lb. 

8.  The  rule  which  rives  executors  or  administra- 
tors a  term  after  process  of  revival  returned,  is  for 
their  benefit:  they  may  therefore  waive  it  and  try 
the  cause. 

Chew  V.  Hoe  480 

0.  A  defendant's  belnff  in  contempt  to  the  first  proc- 
ess of  the  court,  is  not  a  contempt  to  the  decree, 
and  forms  no  objection  to  his  pleading  to  a  scire 
facias  brouffht  to  revive  that  decree. 

Lane  v.  Ellzey.  fi04 

10.  A  defendant   may    plead    to   a   scire  facias 

brought  to  revive  a   decree   which  was  obtained 

asralnst  him  by  default,  that  the  original  contract 

was  usurious.  lb. 

RULJBS  OF  PRACTICE. 
In  the  superior  court  of  chancery  for  the  Rich- 
mond district.  410 

1.  No  suit  is  to  be  revived  without  the  names  of 
the  representatives  of  the  deceased  party. 

Anonymous,  410 

2.  The  clerk  may,  either  in  or  out  of  court,  issue 
process  to  revive  when  the  proper  names  are  fur- 
nished, and  not  before.  lb. 

8.  Unless  such  process  be  executed  with  all  due 
dillflrence,  the  benefit  thereof  may  be  lost  to  the 
party  who  obtained  it.  lb. 

4.  An  order  for  an  account  must  be  executed 
within  twelve  months.  lb. 

Additional  Rules  of  Practice,  621 

SCANDAL. 
If  an  answer  in  chancery  contain  impertinent  or 
scandalous  matter.  It  will  be  referred  to  a  com- 
missioner to  expuuffe  such  matter  at  the  costs  of  the 
party  tLWug  the  answer. 

Mason  V.  Mason  et  al.,  414 

SCIRE  FACIAS. 

1.  No  lenffth  of  time  can  bar  the  commonwealth 
from  execution  on  a  judgrment  in  its  favour,  nor 
even  render  it  necessary  to  sue  out  a  scire  facias  to 
entitle  It  to  such  execution. 

Nimmo's  Ex*r  v.  The  Commonwealth,  67 

2.  A  scire  facias  to  revive  a  suit  in  chancery  must 
be  served  by  a  sheriff  or  other  officer  to  whom  it  is  di- 
rected: service  by  a  private  person  Is  not  sufficient- 
Anonymous,  401 

8.  An  injunction  in  favour  of  an  executor  or  ad- 
ministrator, on  the  ground  of  a  deficiency  of  assets, 
should  not  be  perpetual:  but  only  until  assets  shall 
come  to  his  hands  to  satisfy  the  judgment,  or  any 
part  thereof:  reserving  to  the  creditor  liberty  to 
shew  such  assets  by  a  scire  facias  at  law. 

Haydon  v.  Goode  et  al..  460 

4.  A  bill  of  revivor  is  unnecessary  where  a 

686     mere  revival  of  the  suit  is  sought:  *a  scire 

facias  being  sufficient. 

Vaughan  and  Wife  v.  Wilson's  Ex'r.  480 

In  what  manner  objections  to  a  scire  facias  to 

revive  a  suit  ought  to  be  made.  lb. 

5.  A  defendant's  belnff  in  contempt  to  the  first 
process  of  the  court  Is  not  a  contempt  to  the  decree, 
and  forms  no  objection  to  his  pleading-  to  a  scire  fa- 
cias brought  to  revive  that  decree. 

Lane  v.  Ellzey,  604 

6.  A  defendant  may  plead  to  a  scire  facias  brought 
to  revive  a  decree,  which  was  obtained  affainst  him 
by  default,  that  the  original  contract  was  usuri- 
ous, lb. 

SECURITIES, 
1.  Of  sheriffs,  when  not  bound    for  the    second 
year's  collection  of  taxes.    See  Sheriffs,  and 

The  Commonwealth  v.  Fairfax  and   others.  206 


S.  Securities  who  had  a  lien  on  the  property  of 
their  principal  by  mortgage,  but  which  was  de- 
fective, it  beiuff  proved  by  two  witnesses  only,  were 
allowed  to  stand  in  the  place  of  the  creditor  as  u> 
the  assets  of.  the  principal. 

Miller,  Ac.  v.  Pendleton  et  aL,  43S 

SECURITY. 

1.  For  what  costs  a  plaintiff  in  a  superior  court  of 
chancery,  not  being-  an  inhabitant  of  this  Common- 
wealth, may  be  ruled  to  rive  security. 

Lambert  v.  Key.  484 

2.  The  time  allowed  by  a  decree  aralnst  an  absent 
defendant,  within  which  he  miffht  shew  cause 
arainst  it  having  expired,  the  plaintiff  Is  entitled 
to  the  benefit  of  the  decree,  without  giving  the 
security  originally  required  by  it. 

Ross  V.  Austin,  SOS 

8.  A  court  of  equity  will  not  rule  a  tenant  for  life 

of  personal  property  to  grlve  security   to  have  it 

forthcoming-  at  his  death,  unless  there  appear  some 

danger  of  Its  being-  wasted  or  put  out  of  the  way. 

Mortimer  v.  Moffatt  and  Wife,  6(9 

4.  A  wife,  being-  a  lunatic,  and  put  under  the  care 
of  a  committee  by  the  county  court,  will  be  restored 
to  her  husband  by  a  decree  of  the  superior  court  of 
chancery,  upon  his  grlvinir  bond  and  security  accord- 
ing to  law. 

Coleman's  case,  506 

SET-OFF. 

A  plaintiff  in  replevin  may  avail  himself  of  a  set- 
off, on  the  same  principle  that  a  defendant  may 
prove  discounts  in  any  other  suit 

Nicolson  &  Heth  v.  Hancock  and  others,  491 

SETTLEMENTS 

Of  accounts,  not  affected  by  the  act  of  1792,  (1  Rer. 
Code,  p.  107,  s.  66,)  which  makes  it  the  duty  of  the 
court  to  expunge  such  items  as  appear  to  be  due 
more  than  6  years  before  the  death  of  the  testator 
or  Intestate:  but  his  assumpsit,  within  6  years,  to 
pay  a  stated  balance,  may  be  riven  in  evidence  to 
take  the  case  out  of  the  act.    See 

Brooke's  Adm'rs  v.  Shelly,  2« 

SEVERANCE. 

If  one  of  two  co-executors  direct  an  appeal,  writ 
of  error,  or  supersedeas,  orifflnally  granted  to  them 
both,  to  be  dismissed,  the  other  may  proceed  with- 
out him,  and  since  both  are  before  the  court,  an 
order  of  severance  may  be  made  without  a  sum- 
mons. 

Reno's  Ex'rs  v.  Davis  and  Wife,  388 

SHERIFFS. 

1.  The  true  construction  of  the  law  concerning  the 
appointment  and  duties  of  sheriffs,  requires  that 
they  should  be  annually  nominated  and  commis- 
sioned, and  should  annually  fflve  bond  for  the 
faithful  collection  of  the  taxes.  &c.:  therefore,  in 
this  case,  the  high  sheriff  having-  been  nominated 
and  commissioned  for  one  year  only,  and  havinr 
acted  the  second  year  without  a  new  nomination 
and  commission,  and  not  having-  renewed  his  bond, 
it  was  held,  that  the  securities  for  the  first  year 
were  not  liable  for  the  taxes  collected  by  the  hich 
sheriff  for  the  second. 

Commonwealth  v.  Fairfax  and  others.  MB 

5.  A  bond  taken  by  the  sheriff,  of  a  debtor  in  cus- 

tody, conditioned  that  such  debtor  shall  keep 
686  within  certain  prison  *bound8,  **until  he  shall 
have  discharg-ed  the  debt  and  costs,  and  save 
harmless  the  said  sheriff."  is  iUeg-al  and  void.  It 
should  be.  simply,  "that  he  shall  not  depart  or  go 
out  of  the  rules  or  bounds  of  the  prison  to  which  he 
was  committed." 

Syme  v.  Griffin,  377 

8.  An  execution  directed  to  the  sheriff  of  , 

may  be  executed  by  the  serjeantof  a  corporate  town. 
Purcellv.  Richardson,  401 

4.  A  sheriff  Is  liable  to  the  action  of  the  parly,  at 
common  law.  for  not  executing  and  retnminir  the 
process  of  the  courts  of  chancery:  but  qazre. 
whether  he  is  liable  to  attachment  ? 

Ronald  v.  Bentley  etal.  and  Harmerv.Key.   461 

6.  A  sheriff  may  file  a  bill  of  interpleader,  to  set- 
tle the  rights  of  property,  taken  in  execution,  to 
which  there  are  conflicting-  claims:  but  an  injunc- 
tion will  not  be  awarded  to  stay  any  suit  against 
him,  in  case  of  his  selling-  the  property:  because  the 
law  provides  him  an  ample  remedy. 

Storrs  V.  Payne  and  others.  50S 

SIMPLE  CONTRACT. 
A  simple  contract  creditor  shall  receive,  oat  of 
the  real  assets  descended  to  the  heirs  at  law.  as 
much  as  has  been  paid  to  bond  creditors  out  of  the 
personal  assets. 

Haydon  v.  Qoode  et  al.,  46D 


QQR 


Nimtno*s  Ex'r  v.  The  Commonwealtb,  57 

See  Executors  and  Administrators,  No.  8. 
3.  An  executor  bavlngr  delivered  certain  slaves  to 
leflratees,  as  their  property  under  the  will,  a  subse- 
quent action  of  detinue  against  him.  for  other  slaves 
which  the  testator  held  in  the  same  risrbt,  is  not 
sufficient,  tbousrh  prosecuted  to  a  judgment,  to  pre- 
vent the  act  of  limitations  from  runninsr.  both  at 
law  and  in  equity,  in  favour  of  the  legatees. 

Spotswood  V.  Dandrid«re  and  others.  140 

3.  A  child  beinsr  a  purchaser  of  a  slave,  may  be 
protected  against  its  father's  creditors,  thousrh  re- 
sldinfiT  in  the  family,  and  there  keeping  such  slave. 
See  Purchaser,  No.  8. 

Braxton  v.  Gaines  and  others,  151 

4.  The  word  Increase  (without  the  word  future 
prefixed)  in  the  bequest  of  a  female  slave,  is  am- 
biflraous;  and,  if  the  intention  of  the  testator  in 
usinfiT  it  cannot  be  ascertained  from  the  whole  will 
taken  togrether,  parol  evidence  is  admissible  to  ex- 
plain it. 

Reno's  Ex'rs  v.  Davis  and  Wife,  288 

5.  If  the  plaintiff  obtain  a  Judfirment  in  detinue  for 
slaves,  and  their  profits  to  the  rendition  of  the 
Judfirment,  he  cannot  come  into  equity  f6r  the  prof- 
its which  afterwards  accrued  pendlngr  an  appeal, 
nor  to  recover  their  increase  not  included  in  such 
judfirment,  nor  to  compel  the  delivery  of  them  by 
purchasers  from  the  defendant 

Alderson  V.  BifiTfrars  and  others.  470 

6.  A  bill  in  chancery  does  not  lie  for  discovery  of 
the  name  of  a  neffro  child  whose  mother  is  known, 
nor  for  the  profits  of  slaves;  of  which  a  Jury  are 
the  best  Judfires. 

Bass  V.  Bass,  478 

7.  An  action  of  detinue  may  be  maintained  for  an 
Infant  nesrro  child  of  such  a  mother,  without  any 
other  description.  lb. 

STATE  COURT. 

1.  It  is  a  matter  of  riffht  in  the  defendant,  who  is 
a  non-resident  of  a  state,  and  is  sued  in  a  state  court, 
to  remove  the  cause  to  the  circuit  court  of  the 
United  States,  for  such  state,  on  complying  with  the 
terms  prescribed  by  the  act  of  congress;  and  if 
the  inferior  court'refuse  to  allow  the  removal  of  the 
cause,  it  may  be  compelled  by  mandamus  em anatincr 
from  the  superior  court  of  the  state,  not  from  the 
circuit  court  of  the  United  States. 

Brown  v.  Crippen  and  Wise,  178 

2.  Bond  and  security  for  complying  with  the  req- 
uisitions   of   the  act  of    conirress,   on    removing 

a  cause  from  a  state  court  to  the  circuit  court 

587     of  the  United  ^Stales,  may  be  sriven.  though 

the  defendant  be  not  personally  present       lb. 

1.  See  Patent  for  Land,  No.  1. 

Lassly  v.  Fontaine.  146 

STATUTES. 
See  Acts  of  Assembly. 

1.  Independently  of  the  stat.  11,  Qeo.  II,  c.  19,  as- 
sumpsit lies  at  common  law  for  use  and  occupation 
of  land,  by  permission  and  assent  of  the  plaintiff, 
on  an  express  promise  to  pay  the  plaintiff  a  certain 
sum,  or  in  fireneral  terms,  to  pay  him  to  his  satis- 
faction for  such  use  and  occupation.  See  Assump- 
sit, No.  1. 

Eppes  V.  Cole,  161 

2.  it  seems,  that  such  action  is  also  maintainable 
without  proof  of  an  express  promise.  But  the  point 
was  left  open  in  this  case.    Ideo  quae  re?  lb. 

SUBPCENA  DUCES  TECUM. 
In  every  case  of  an  appeal  in  a  controversy  con- 
cerniufiT  the  probate  of  a  will,  the  original  paper 
exhibited  for  probate  ousrht  to  be  brought  before 
the  appellate  court,  by  writ  of  subpoena  duces  tecum. 
See  Appeal,  No.  1. 

Marks  and  Wife  v.  Bryant  and  Wife,  91 

SUBPCENA. 
How  subpoenas  on  foreisrn  attachments  should  be 
endorsed. 

Smith  y.  Jenny  et  al.,  440 

SUBSTANCE. 

1.  In  pleading,  it  is  not  necessary  to  set  forth  the 
whole  of  a  will,  but  only  the  substance  of  so  much 
thereof  as  relates  to  the  point  in  question. 

Ambler  and  Wife  v.  Norton,  28 

2.  In  averring  a  jointure  in  bar  of  dower,  the  fall- 
are  to  state  in  the  plea,  that  the  husband  "being 


Buster's  Ex'r  v.  Wallace,  82 

See  Covenant,  No.  1. 

SUMMARY  PROCEEDINGS. 

1.  Under  the  act  of  1796.  c.  81,  authorizing  the 
mayor  and  commonalty  of  Alexandria  to  recover  by 
motion  the  amount  of  moneys  assessed  for  paving 
the  streets,  a  judgment  (in  terms)  for  such  assess- 
ments, "and  also  for  the  taxes  of  the  town."  cannot 
be  sustained:  notwithstanding,  from  the  account 
exhibited,  itappearthatsuch  Judgment  was  actually 
intended  to  be  for  no  more  than  the  sum  due  for 
such  assessments. 

Mayor.  &c.  of  Alexandria  v.  Chapman,  270 

2.  The  defendant  having  proved,  in  opposition  to 
such  motion,  that  he  had  personal  property  in  Alex- 
andria, of  greater  value  than  the  amount  of  the 
assessment;  quaere,  is  he  bound,  moreover,  to  prove 
that  the  serJeant  of  the  town  had  knowledge  of  such 
property,  and  that  a  distress  could  have  been  levijed 
upon  it?  lb. 

8.  Quaere,  where  a  Judgment  is  obtained  by  motion 
in  a  summary  way.  under  a  private  act  of  assembly, 
is  it  necessary,  in  stating  the  evidence  in  a  bill  of 
exceptions  or  case  agreed,  to  mention  that  such  act 
was  read,  or  given  in  evidence  to  the  court?         lb. 

4.  Also  quaere,  where  an  act  of  assembly  author- 
izes a  judgment  by  motion  in  a  summary  way  In  the 
court  of  the  county  where  the  defendant  resides, 
it  is  necessary,  if  no  objection  to  the  Jurisdiction 
appear  in  the  record,  that  it  should  have  been  stated 
therein  that  the  defendant  was  actually  a  resident 
of  the  county,  to  the  court  of  which  the  motion  was 
made.  lb. 

SUMMONS  AND  SEVERANCE. 

If  one  of  two  co-executors  direct  an  appeal,  writ 

of  error,  or  supersedeas,  originally  granted  to  them 

both,  to  be  dismissed,  the  other  may  proceed 

588     without  him:  and  since  both  are  before  *the 

court,  an  order  of  severance  may  be  made 

without  a  summons. 

Reno's  Ex'rs  v.  Davis  and  Wife,  288 

SUPERIOR  COURTS. 
A  justice  of  the  peace  may  be   amerced  and  re- 
moved from  office,  upon  an  information  againsthim 
in  a  superior  court  of  criminal  Jurisdiction  for  mis- 
behaviour in  office. 

The  Commonwealth  v.  Alexander,  68S 

SUPERSEDEAS. 
If  the  clerk  of  an  inferior  court  misconceive  a 
Judgment,  and  issue  execution  against  any  per&on 
not  properly  a  party  thereto,  the  remedy  is  not  by 
supersedeas  or  writ  of  error,  but  by  motion  to  quash 
the  execution;  and  if  such  motion  be  overruled,  an 
appeal  may  be  taken  to  the  court  of  error,  or  ap- 
plication may  be  made  for  a  writ  of  error  or  super- 
sedeas to  the  order  overruling  such  motion. 

Moss  and  others  v.  Moss's  Adm'r,  293 

SUPPLEMENTAL  BILL. 
A  supplemental  bill  may  be  offered  after  publica- 
tion of  depositions,  and  setting  the  cause  for  hear- 
ing; but  the  original  bill  cannot  be  amended. 

Pleasants  v.  Logan,  489 

SURETY. 

It  is  no  ground  for  relieving  in  equity  either  the 

principal  or  the  sureties  in  a  forthcoming  bond. 

that  the  principal  was  not  the  owner  of  the  property 

specified  therein,  or  had  only  a  qualified  interest. 

Syme  and  others  v.  Montague.  180 

SURVEYS. 

1.  Mistaken  descriptions  in  surveys  or  convey- 
ances ought  to  be  disregarded  when  compared  with 
natural  or  reputed  boundaries,  or  lines  of  marked 
trees. 

Dogan  V.  Seekright,  Lessee  of  Carter,  126 

2.  See  Boundaries.  No.  2.  lb. 
8.  The  validity  of  a  patent  for  land  granted  by  a 

sister  state  cannot  be  collaterally  drawn  in  ques- 
tion, in  the  courts  of  any  other  state,  on  the  sugges- 
tion that  the  survey  on  which  it  was  founded  was 
a  forgery.    See  Patent  for  Land,  No.  1. 

Lassly  v.  Fontaine,  146 

SURVIVORSHIP. 

1.  In  an  action  against  the  representatives  of  a 
person  deceased,  on  a  joint  covenant  entered  into 
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before  the  act  "concerning'  partitions  and  joint 
rlffhts  and  obllflrations."  if  It  appear  from  the  dec- 
laration, that  one  of  the  Joint  covenantors  surYlyed. 
It  Is  a  radical  defect,  and  not  cured  by  verdlcL 

Atweirs  Adm*r8  v.  Milton.  »8 

2.  In  a  snlt  by  hasband  and  wife,  for  the  recovery 
of  personal  property  in  her  riffht,  if  the  hasband 
die,  the  rlffht  survives  to  her:  and  on  her  death  the 
suit  shonld  not  be  revived  in  the  name  of  his  ad- 
ministrator. 

Vanrban  et  ux.  v.  Wilson,  4fi8 

TAXES. 

1.  The  commonwealth's  taxes  on  the  property  are 
to  be  paid  in  preference  to  the  claim  of  any  creditor 
of  a  decedent. 

Kimmo's  Ex*r  v.  The  Commonwealth,  67 

See  Executors  and  Administrators,  No.  S. 

2.  An  heir  is  not  bound  for  taxes  due  from  the 
ancestor. 

Hay  don  v.  Ooode  et  al.,  400 

TENDER. 
A  home  defendant  decreed  to  pay  money  to  a 
creditor  of  an  absent  defendant,  will  be  compelled 
to  pay  interest,  unless  he  make  a  letral  tender,  or 
brinr  the  money  into  court 

Ross  V.  Austin,  808 

T0BAC500. 
The  aid  of  a  court  of  equity  is  necessary  and  proper 
in  assisting  process  of  execution  levied  on  tobacco 
in  public  warehouses. 

Ogg  V.  Randolph  and  others,  446 

TRIAL. 
The  rule  which  rives  executors  or  adminis- 
680     trators    a   term    after   process    of   'revival 
returned,  is  for  their  benefit:  they  may  there- 
fore waive  it  and  try  the  cause. 

Chew  V.  Hoe.  480 

TRUST. 
To  prevent  length  of  time  from  barring  a  claim, 
on  tbe  grround  that  the  possession  of  the  defendant 
was  fiduciary,  such  possession  must  have  been  fidu- 
ciary as  to  the  plaintiff,  or  those  under  whom  he 
claims. 

Spouwood  V.  Dandrldflre  and  others,  ]80 

See  Possession,  No.  1. 

TRUST.    DEED   OP. 

1.  J.  B.  being  indebted  to  certain  British  mer- 
chants, conveyed  a  tract  of  land,  and  sundry  slaves, 
in  trust,  to  secure  the  payment  of  the  debt,  in  three 
equal  annual  instalments,  with  interest  from  the 
date  of  the  deed  of  trust:  the  payments  to  be  made 
in  tobacco,  to  be  delivered  at.  and  addressed  to 
them  in  London,  on  which  they  were  to  draw  the 
usual  and  accustomed  mercantile  commission  of 
21  shillings  sterling  for  each  hogshead  actually 
shipped:  and  it  was  further  provided,  that  in  case  of 
non-shipment  of  the  tobacco,  a  further  sum  equiva- 
lent to.  and  in  lieu  of,  the  usual  mercantile  com- 
mission therein,  at  tbe  rate  of  21  shillings  sterling 
per  hoffshead,  estimating'  each  hogshead  to  be  worth 
101.  sterling,  was  to  be  added  to  each  payment:  HKiiD 
that  the  transaction  was  usurious,  and  the  deed  of 
trust  void. 

Pollard  V.  Baylor's  Devisees,  228 

2.  How  far  it  must  appear  that  the  proceedings  on 
a  sale  under  a  deed  of  trust,  must  pursue  the  terms 
of  the  deed.  lb.,       220,  n. 

8.  All  deeds  of  trust  and  mortgages  must  be 
proved  by  three  witnesses,  or  acknowledged  by  the 
party,  and  recorded  within  eig-ht  montbs,  or  they 
will  be  void  as  to  creditors  and  subsequent  pur- 
chasers, and  they  are  only  valid  as  to  such,  from 
the  time  when  they  are  fully  executed. 

Jennings  &  Robinson  v.  The  Attomey-Oen- 
eral,  424 

TRUSTEE. 

1.  By  appearing  and  contesting  on  its  merits  a 
motion  for  leave  to  erect  a  mill,  may  be  precluded 
from  afterwards  saylnff  that  he  was  not  leg'allv 
summoned  as  the  tenant  or  proprietor  of  the  land. 

Coleman  v.  Moody,  2 

See  Mills,  No.  1. 

2.  In  what  cases  trustees  are  liable  to  pay  interest 
on  the  trust  money  retained  in  tbelr  hands:  and 
how  they  ma>  dlscharg-e  themselves  from  such  lia- 
bility. 

Miller  V.  Beverleys.  Ac.  415 

8.  Compensation  allowed  to  trustees  for  executing 
the  trust.  lb. 

4.  How  far  a  trustee  allowed  for  disbursements 
made  by  him,  without  the  consent  of  his  co- 
trustees, lb. 

6.  What  evidence  ouffbt  to  be  required  by  a  com- 
missioner as  to  certain  Items  of  disbursements.    lb. 

0.  A  purchase  of  land  by  an  executor,  which  had 


been  sold  by  htm  agreeably  to  the  will  of  his  testa- 
tor, is  valid  if  It  appear  that  his  conduct  In  the  sale 
was  fair  and  correct. 

M'Key,  Ex'r  of  Fuqua.  v.  Younff,  499 

7.  In  what  cases  trustees,  executors,  or  adminis- 
trators shall  pay  costs  out  of  their  own  estates. 

Sorrel  v.  Proctor,  431 

UNITED  STATES. 
See  Circuit  Court  of  the  United  States. 
See  also  Patent  for  Land,  No.  1. 
Lassly  v.  Fontaine.  146 

USE  AND  OCCUPATION. 

1.  Assumpsit  for  use  and  occnpatlon  of  land,  by 
permission  and  assent  of  the  plaintifif.  on  an  express 
promise,  lies  at  common  law.    See  Assumpsit.  No.  l. 

Eppes  V.Cole.  161 

2.  Quaere,  as  to  an  implied  promise?  lb. 
N.  B.    In   the    case  of   Sutton  v.  Blandeville.  it 

has  since  been  decided,  that  the  action  lies  on  an 
Implied  promise. 

USURY. 

1.  J.  B.  belnff  Indebted  to  certain  British  mer- 
chants, conveyed  a  certain  tract  of  land  and  sun  dry- 
slaves.  In  trust,  to  secure  the  payment  of  tbe 

800  debt,  *in  three  equal  annual  instalments,  witb 
Interest  from  the  date  of  the  deed  of  trust: 
the  payments  to  be  made  In  tobacco,  to  be  delivered 
at,  and  addressed  to  them  at  London,  on  which 
they  were  to  draw  the  usual  and  accustomed  mer- 
cantile commission  of  21  shillings  sterling"  for  eacb 
hogshead  actually  shipped:  and  It  was  further  pro- 
vided, tbat  In  case  of  non-shipment  of  the  tobacco, 
a  further  sum  equivalent  to.  and  In  lieu  of.  the  usual 
mercantile  commission  thereon,  at  the  rate  of  2i 
sblUlng-s  sterling  per  hogshead,  estimating  eacb 
hogshead  to  be  wortb  101.  sterling',  was  to  be  added 
to  each  payment;  hxld  that  the  transaction  was 
usurious,  and  the  deed  of  trust  void. 

Pollard  V.  Baylor's  Devisees.  23S 

2.  In  cases  of  usury,  the  borrower  filing  his  bill  in 
equity  Is  entitled  to  relief  not  against  the  contract 
entirely,  but  to  the  amount  of  all  but  the  principal 
money:  the  lender  being  entitled  to  receive  his 
principal,  without  any  interest 

Marks  v.  Morris.  4«3 

8.  In  such  cases,  thoug-h  relief  be  given  against 
the  interest,  the  usurious  assurances  remain  as  a 
security  for  the  principal:  and  the  court  will  direct 
them  to  be  enforced  to  that  extent  if  it  be  not 
paid  by  a  riven  day.  lb. 

4.  It  is  not  usury  to  sell  bank  stock  at  a  very  hlg-h 
price:  since,  to  constitute  usury,  there  mnst  be  a 
treaty  for  the  loan  or  forbearance  of  money. 

Skipwitb  V.  Gibson  and  Jefferson.  400 

6.  A  defendant  may  plead  to  a  scire  facias  brooffb  t 

to  revive  a  decree,  which  was  obtained  against  him 

by  default  that  the  original  contract  was  usarioas. 

Lane  v.  Ellzey,  S04 

VACATION. 
An  order  for  an  account  Is  not  to  be  obtained  in 
vacation  without  previous  notice  to  the   adverse 
party,  or  his  counsel. 

Cutting  and  Wife  v.  Carter,  478 

VALUE. 
In  what  manner  the  value  in  money,  of  a  dower 
estate  may  be  ascertained. 

Pollard  et  al.  v.  Underwood  et  al..  459 


See  Vendor. 


VENDEE. 
VENDOR. 


1.  A  vendor's  equitable  lien  may  be  defeated  by 
the  vendee's  mortg-aglng-  tbe  property,  and  the 
mortgagee's  purchasing  a  release  of  the  equity  of 
redemption  without  notice  of  such  lien.  So  also,  if 
the  mortgagee  purchase  such  release  (even  after 
notice  from  the  vendor)  in  consideration  of  any  just 
claim  of  his  upon  tbe  mortgagor  originating  before 
such  notice.  But  after  notice  the  lien  attaches  so  as 
not  to  be  defeated  by  any  consideration  subtse- 
quently  origin atinff-    See  Notice,  No.  8. 

Duval  V.  Bibb.  113 

2.  A  vendor  having"  conveyed  a  tract  of  land  by  an 
absolute  deed  of  barg-ain  and  sale,  in  which,  and  bv 
a  receipt  at  tbe  foot  whereof,  he  acknowledged  thai 
the  consideration  expressed  was  fully  paid,  having, 
nevertheless,  taken  the  vendee's  bonds  for  the 
amount  thereof,  and  continued  to  live  on  the  land, 
by  virtue  of  a  parol  agreement  tbat  he  shonld  re- 
tain possession  until  the  contract  on  the  part  of  the 
vendee  should  be  fully  complied  with,  retained  an 
equitable  Hen  on  the  land  ag-ainst  a  purchaser  from 
the  vendee  having  actual  notice  of  such  a^reemenL 

lb 

8.  In  equity,  either  party  to  a  deed  may  aver  ami 

prove  arainst  the  other,  or  against  a  purchaser 
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with  notice,  the  true  consideration  on  which  the 
deed  was  foanded,  thoaffh  a  different  consideration 
be  mentioned  therein;  but  a  bona  fide  purchaser, 
without  notice  of  the  existence  of  such  considera- 
tion, is  not  to  be  affected  thereby.  lb. 
4.  The  vendee,  or  his  leral  represenUtlves,  ouffht 
to  be  parties  to  a  suit  in  chancery,  brought  by  the 
vendor  against  a  subsequent  purchaser,  to  recover 
a  balance  alleged  to  be  due  from  the  vendee.        lb. 

VENUE. 

1.  In  pleading  a  jointure  in  bar  of  dower,  it  is  not 
necessary  to  specify  the  name  of  the  county  in 
which  the  jointure  land  lies:  provided  the  locality 
and  identity  of  the  land  be  described  with  reason- 
able certainty. 

Ambler  and  Wife  v.  Norton,  28 

501  *2.  The  superior  courts  of  chancery  have 
power  (upon  ren^ral  principles  of  equity)  to 
direct  the  venue  to  be  changed  after  issue  joined 
in  a  county,  or  other  Inferior  court,  where  It  ap- 
pears that  stronsr  prejudices  existed  against  the 
defendant,  which  were  unknown  to  him  until  after 
such  issue  was  joined,  and  that  a  fair  and  Impartial 
trial  could  not  be  expected  in  the  court  where  the 
suit  was  dependinff- 

Darmsdatt  v.  Wolfe,  346 

8.  In  such  case  it  is  not  necessary  that  there 
should  have  been  a  judgment  to  authorize  the  chan- 
cellor to  ffrant  the  injunctioti.  lb. 

VERDICT. 

1.  What  conduct  of  jurors  in  a  mill  case  will  not 
vitiate  their  verdict.    See  Mills,  No.  b. 

Coleman  v.  Moody,  2 

2.  A  verdict  in  a  mill  case  that  a  certain  number 
of  acres  of  land  will  be  overflowed,  "together  with 
all  other  damasres  to  the  value  of  a  specified  sum," 
is  special  enough.    See  Mills.  No.  8.  lb. 

8.  A  defective  assignment  of  a  breach  of  covenant 
will  be  aided  after  a  verdict  for  the  plaintiff  on  an 
issue  joined  on  the  plea  that  the  defendant  had  not 
broken  the  covenant 

Buster's  Ex'r  v.  Wallace,  82 

4.  Where  a  suit  would  have  abated  by  the  death 
of  the  plaintiff,  and  the  defendants  might  have 
been  permitted  to  plead  de  novo,  if  they  omit  to 
avail  themselves  of  the  death  of  the  plaintiff,  but, 
on  the  contrary,  admit  that  certain  persons  are  his 
surviving  partners,  and  go  to  trial  without  asking 

f permission  to  plead  de  novo,  they  will  be  precluded 
rom  making  the  objection  after  verdict 

Murdock  &c.  V.  Hem  don's  Ex'rs.  200 

K.  After  verdict  for  the  plaintiff,  on  the  plea  of  nil 
debet,  it  is  no  ground  for  arresting  judgment  that 
the  claim,  as  shewn  by  the  declaration,  was  barred 
by  the  act  of  limitations;  for  it  will  be  Intended 
that  if  the  act  were  given  In  evidence,  the  plaintiff 
rebutted  it  by  some  other  evidence,  which  avoided 
Its  operations.  lb. 

0.  In  an  action  against  the  representatives  of  a 
person  deceased,  on  a  joint  covenant  entered  into 
before  the  act  "concerning  petitions  and  joint  rights 
and  obligations,"  if  it  appear  from  the  declaration, 
that  one  of  the  joint  covenantors  survived,  it  is  a 
radical  defect  and  not  cured  by  verdict 

Atwell's  Adm*rs  v.  Milton,  258 

7.  A  verdict  at  law  against  a  party  is  no  bar  to  a 
decree  in  his  favour,  if  he  be  brought  into  chancery 
by  the  adverse  party:  otherwise,  if  he  were  the 
plaintiff  in  equity. 

Jones  V.  Jones.  447 

8.  A  verdict  obtained  at  law,  on  the  testimony  of 
a  single  witness,  whose  answer  (when  he  is  brought 
into  equity  on  the  ground  of  his  being  a  partner)  is 
clearly  contradicted,  should  be  set  aside,  and  a  new 
trial  directed. 

Verdler  v.  Hume  &  Hume,  479 

VESTED  INTEREST. 
Construction  of  a  will.  What  words  give  a  vested 
interest  which  will  pass  to  the  representatives  of  a 
deceased  legatee,  though  he  was  not  to  en  joy  the 
estate  till  the  death  of  a  particular  tenant  for  life, 
and  died  before  that  event  happened. 

Taylor's  Adm'x  v.  Taylor's  Ex'rs,  411 

WASTE. 
Injunction  to  stay  waste  denied,  there  appearing 
no  impediment  to  the  action  of  waste  at  law. 

Cutting  V.  Carter  et  aL,  424 

WHEREAS. 
In  debt  on  bond  with  collateral  condition,  an  as- 
signment of  a  breach,  commencing  "and  whereas," 
&c  and  continuing  by  way  of  recital  to  the  end, 
without  any  direct  averment  is  insufficient;  and 
such  error  is  fatal  on  general  demurrer. 

Syme  v.  Griffin,  277 

WIFE. 
See  Husband  and  Wife. 


WILLS. 

1.  How  far  parol  or  other  evidence  dehors  the  will 

is  admissible  to  shew  that  an  estate  devised  to 
502     a  wife  was  intended  *in  lieu  of  dower,  though 
not  so  expressed.    See  Intentions,  No.  1. 
Ambler  and  Wife  v.  Norton,  28 

2.  In  pleading,  it  is  not  necessary  to  set  forth  the 
whole  of  a  will,  but  only  the  substance  of  so  much 
thereof  as  relates  to  the  point  in  question.  lb. 

8.  See  Jointure,  No.  5.  lb. 

4.  The  proceeds  of  the  sale  of  land,  directed  by  a 
will  to  be  sold  for  the  payment  of  debts,  are  equita- 
ble assets.    See  Assets,  No.  2. 

Nlmmo*8  Ex'r  v.  The  Commonwealth,  67 

5.  In  every  case  of  an  appeal  In  a  controversy 
concerning  the  probate  of  a  will,  the  original  paper 
exhibited  for  probate  ought  to  be  brought  before 
the  appellate  court  by  writ  of  subpoena  duces 
tecum.    See  Probate  No.  1. 

Marks  and  Wife  v.  Bryant  and  Wife,  01 

6.  A  nuncupative  will  not  made  at  the  habitation 
of  the  deceased,  nor  where  he  had  resided  for  ten 
days  next  preceding,  but  authenticated  as  the  law 
requires,  ought  to  be  established,  notwithstanding 
his  being  very  unwell  when  he  left  home;  if,  after- 
wards, he  was  taken  more  dangerously  ill,  and  died 
at  the  place  where  such  will  was  made.  lb. 

7.  Although  in  committing  a  nuncupative  will  to 
writing,  within  six  days  from  the  speaking  of  the 
testamentary  words,  a  distinct  and  independent 
part  thereof  be  omitted,  the  residue  of  the  will  is 
not  thereby  vitiated.  lb. 

8.  A  testator's  bequeathing  (among  other  things) 
an  article  of  property  which  do^s  not  belong  to  him, 
is,  at  most  only  a  circumstance  from  which  to  infer 
a  state  of  mind  unfavourable  to  the  making  of  a 
testament:  and  ought  not  to  prevail  against  posi- 
tive testimony,  shewing  his  competency  to  make  a 
win  at  the  time  in  question.  lb. 

0.  In  construing  a  will  the  whole  must  be  taken 
together,  and  no  particular  clause  or  clauses 
selected. 

Reno's  Ex'rs  v.  Davis  and  Wife,  288 

10.  The  word  Increase  (without  the  word  future 
prefixed)  in  the  bequest  of  a  female  slave  is  ambig- 
uous: and  if  the  iniention  of  the  testator  in  using 
it  cannot  be  ascertained  from  the  whole  will  taken 
together,  parol  evidence  is  admissible  to  explain 
it  lb. 

11.  Construction  of  a  will.  What  words  give  a 
vested  Interest  which  will  pass  to  the  representa- 
tives of  a  deceased  legatee,  though  he  was  not  to 
enjoy  the  estate  till  the  death  of  a  particular  ten- 
ant for  life,  and  died  before  that  event  happened. 

Taylor's  Adm'x  v.  Taylor's  Ex'rs,  411 

12.  Where  a  will  directs  the  sale  and  conveyance 
of  land  by  executors,  in  general  terms,  a  convey- 
ance by  two  out  of  three  executors,  all  of  whom 
qualified  and  are  living.  Is  not  valid  in  law,  and 
cannot  be  aided  in  equity. 

M'Rae  v.  Farrow,  444 

WITNESSES. 

1.  If  a  defendant  at  law  be  ruled  into  a  trial  in  the 
absence  of  some  of  his  witnesses,  to  whose  mate- 
riality he  has  made  affidavit  he  may  except  to  the 
opinion  of  the  court  and  proceed  to  obtain  relief  in 
a  superior  court  of  common  law,  but  not  in  chancery. 

Syme  and  others  v.  Montague,  180 

2.  All  deeds  of  trust  and  mortgages  must  be 
proved  by  three  witnesses,  or  acknowledged  by  the 
party,  and  recorded  within  eight  months,  or  they 
will  be  void  as  to  creditors  and  subsequent  pur- 
chasers, and  they  are  only  valid  as  to  such,  from 
the  time  they  are  fully  executed. 

Jennings  &  Robinson  v.  The  Attomey-Oen- 
eral,  424 

8.  A  verdict  obtained  at  law,  on  the  testimony  of 
a  single  witness,  whose  answer  (when  he  is  brought 
into  equity  on  the  ground  of  his  being  a  partiler)  is 
clearly  contradicted,  should  beset  aside,  and  a  new 
trial  directed. 

Verdler  v.  Hume  &  Hume,  479 

4.  A  commission  to  examine  one  of  the  defendants 
as  a  witness  should  be  awarded  on  the  motion  of 
the  plaintiff  in  chancery,  as  a  matter  of  course, 
saving  all  just  exceptions. 

Plalnvllle  v.  Brown  and  others,  482 

5.  A  commission  cannot  issue  at  the  Instance  of 
the  defendant  to  examine  the  plaintiff  as  a  witness 
in  the  cause. 

Ross  V.  Carter,  488 

WRITS. 

A  writ  returnable  to  a  district  court  of  common 
law,  might  legally  be  executed  at  any  time  during 
the  term  to  which  it  was  returnable. 

Dunbar  &  Vass  v.  Long's  Adm'r,  212 


1 


